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NOMINATION OF JUDGE CLARENCE THOMAS TO
BE ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

TUESDAY, SEPTEMBER 17, 1991

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10:06 a.m., in room
325, Senate caucus room, Russell Senate Office Building, Hon.
Edward M. Kennedy, presiding.

Present: Senators Biden, Kennedy, Heflin, Simon, Thurmond,
Hatch, Simpson, Grassley, Specter, and Brown.

OPENING STATEMENT OF SENATOR KENNEDY

Senator KENNEDY. The committee will come to order.

I would like to welcome a very distinguished panel this morning.
The Judiciary Committee undertakes a very serious constitutional
duty when it considers the nomination of a Supreme Court Justice.
The expertise each of you brings to this process will, I am sure,
make your views of significant interest to the committee.

Each of you has made an important contribution in an area of
great concern in these hearings: Civil rights and the role of the Su-
preme Court in protecting individual liberties.

Professor Days, would you be good enough to come up? He is
from Yale Law School, has an extensive background in the area of
civil rights, served as President Carter’s Assistant Attorney Gener-
al for Civil Rights, and before his tenure at the Justice Department
as an attorney for the NAACP Legal Defense Fund.

Professor Edley of Harvard Law School has advanced degrees in
both law and public policy. During the Carter administration, he
served as an assistant to the President, and as the Assistant Direc-
tor of the White House Domestic Policy Staff, and as a Special As-
sistant Secretary in the Department of Health, Education, and
Welfare.

Professor Lawrence of Stanford Law School brings to these hear-
ings an expertise not only in the law but also in education. He was
an assistant professor at Harvard’s Graduate School of Education
and an attorney with the Harvard Center for Law and Education
and the director of the Federation of Boston Community Schools.
He has focused in both his writings and his teachings on issues of
race and the Constitution.

We are delighted to have all of you here this morning. I think, as
we heard from Chairman Biden, we have a very full day of wit-
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nesses. We appreciate very much your effort in being here, but we
hope that you will be able to respond to what questions we have—
limit your presentation to 5 minutes and then respond to questions.
All l?g the statements will be included in their entirety in the
record.

According to our committee, I guess we have to swear you in. Do
you swear the testimony you will give is the truth, the whole truth,
and nothing but the truth, so help you God.

Mr. Eptey. I do.

Mr. LAWRENCE. 1 do.

Mr. Days. I do.

Senator KENNEDY. Mr. Days, welcome. I had the good opportuni-
ty to work with, I think all of you, on a number of different public
policy issues, and we know of your continuing interest in all of
these matters on the Constitution. So we are very fortunate to have
you.

Profegsor Days.

TESTIMONY OF DREW S, DAYS, PROFESSOR, YALE LAW SCHOOL;
CHRISTOPHER EDLEY, JR., PROFESSOR, HARVARD LAW
SCHOOL; AND CHARLES LAWRENCE, PROFESSOR, STANFORD
LAW SCHOOL, ON BEHALF OF THE SOCIETY OF AMERICAN
LAW TEACHERS

Mr. Days. Senator Kennedy, thank you for allowing me to testify
this morning before this committee during what we all recognize is
a very important proceeding. I can assure you that I respect the
solemn responsibility that the Senate must discharge in its consti-
tutional advise-and-consent role, and that I offer my testimony in
that spirit.

I think it has been very difficult, Senator Kennedy and Senator
Thurmond, for many people to come to grips with how they would
respond to the nomination of Clarence Thomas. And I certainly in-
clude myseif in that category. It has not been easy coming to a de-
termination.

But one of the things that I was concerned about—and I think
that thinking was very much affected by the opening statements
that many of you made at the beginning of these proceedings about
the role of a Justice of the Supreme Court, about the role of the
Supreme Court as a guardian of the individual. I think Senator
Heflin talked about the Supreme Court being the people’s court,
dealing with real issues and real people. Senator Thurmond, you
talked about its responsibility to administer justice, to be con-
cerned about that standard.

What I tried to do was place Clarence Thomas in that context, as
a guardian of individual rights, as a member of a people’s court.
And the more I did that, the more difficult 1 found it to envision
glarence Thomas as the next Associate Justice of the Supreme

ourt.

My conclusion was very much affected by two things: First, read-
ing his writings and reviewing some of the speeches that he has
given on issues of concern to me, and issues that I have dealt with
for most of my professional life, what strikes me about his articles
and his speeches is their detachment from history; his treatment of
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these issues as though they arose only yesterday or, indeed, in
some cases the day before he began to speak about the issues,
rather than as a consequence of very long, difficult, and hard and
painful efforts by a number of people, including civil rights groups,
to deal with problems of discrimination and exclusion.

For example, on the issue of goals and timetables, he rejects
goals and timetables as a technique for dealing with discrimination
in employment. But as we both know, although Judge Thomas does
not seem to recognize this in many of his public positions prior to
becoming a judge on the court of appeals, goals and timetables
were a response to years of recalcitrance and resistance by employ-
ers and unions to efforts by civil rights groups and individuals to
get employment opportunities on a fair basis,

He talks about school desegregation and criticizes Green v. New
Kent County, a very important case in 1968, as though it were a
concoction of the Supreme Court and not a response to years of
massive resistance by school districts all across the country. In fact,
I found it somewhat interesting, when Judge Thomas talks about
his experiences, that there is no reference to the fact that in his
home town—Savannah, GA—for many years people were fighting
just to get one black child into a desegregated school.

In fact, in Savannah, for some years until the courts intervened,
black children were being given IQ tests and all kinds of psycholog-
ical batteries to determine whether they were suitable to sit next
to white children in schools that had been segregated in the past.

He also talks about questions of discrimination in other areas,
voting rights particularly. And, once again, as you know, Senator
Kennedy, for many years the Justice Department and other private
individuals tried to deal with voting discrimination, without suc-
cess. It was required for the Congress to come in and pass the
Voting Rights Act of 1965, And when Congress extended the
Voting Rights Act in 1970, and 1975, and most recently in 1982, it
was responsive to real, not imagined, problems of discrimination in
that area.

The second concern that I have about Judge Thomas is his role
as a civil rights enforcement official in both the Reagan and Bush
administrations. Judge Thomas has attempted to compartmentalize
his life into what he was before he became a judge and the fact
that he is a judge now. But the truth is he was occupying a position
as a bureaucrat that was set up by Congress because of its view
that people needed special protection. There needed to be an Office
for Civil Rights in the Department of Education. There needed to
be an EEOC to make certain that people who were systematic vic-
tims of discrimination could get some relief.

And I think the way he occupied those two positions—for exam-
ple, in the title IX area in the Department of Education, not seeing
the necessity for extending title IX to discrimination against
women in education, and his treatment of his responsibilities in the
EEOC—did not reflect the type of sensitivity to that special respon-
sibility and role that he had in the Federal Government.

Thank you very much.

[The prepared statement of Mr. Days follows:]
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Mr. Chairman, ny name is Drew S. Days, III. I am a
Professor of Law at Yale University. I want to thank you and the
other members of the Committee for affording me an opportunity teo
appear before you this morning during your ccnsideration of.the
nomination of Judge Clarence Thomas to become the next Associate
Justice of the United States Supreme Court. T can assure you
that I respect the sclemn responsibility that the Senate must
discharge in its constitutional "advise and consent" role and
that I offer my testimony in that spirit.

I was struck and, I must say moved, by the common theme of
many of your eloquent opening remarks when these hearings got
underway a week ago about your visions of the place of the
Supreme Court in our system of government. You spoke of the
Court's duty "to administer justice,"' of the need for its
menbers to be "able guardians of rights,*? of its function as "a
pecple's court" dealing "with real people, their rigpts, duties,
property, and most importantly their liberty."* You expressed

your concern that it be "tha champion of tha less fortunate,"*
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standing "against any ill winds that blow as [a] haven{] of
refuge” for the "weak or helpless or ocutnumbered."’

There have been Supreme Courts during my lifetime that have
lived up to the visjions you painted. But we have lost in the
last two years from the Court Justices Brennan and Marshall, two
true guardians of our rights, two justices who understeod their
responsibility to be part of a "people's court", part of a haven
of refuge for the weak and helpless and outnumbered. It will be
some time before we are able to assess fully their invaluable
contributions to the Court, our society, and to the lives of all
of us. Of course, their majority opinions helped define and
reinforce many of the rights we as Americans cherish today. But,
even in dissent, their voices appealed to our very best
instinets. And I have no doubt they were often successful,
through the formal and infermal workings of the Court, in opening
the eyes of less perceptive and sensitive justices to the
realities of life for the least fortunate among us.

With the departure of Justices Brennan and Marshall, the
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Court and the Country deserve a- new Associate Justice capable of
serving as a staunch defender of rights secured by the
Constitution and laws of the United States. Political real}ties
being what they are, however, I am not so naive as to expect that
the next member of the Court will have views identical to those
of those two recently-retired justices or be inclined to vote as
they might on every issue. But I do think that the American
people are entitled to have a man or woman appointed to fill the
vacancy left by Justice Marshall who shares the vision of the
Supreme Court's role that several of you expressed at the opening
session and that most of our fellew citizens embrace,

The Administration would like to persuade us that Judge
Clarence Thomas is that person. But I, for one, have seem little
in Judge Thomas' government service, writings and speeches, or,
indeed, in his testimony during the past week before this
Committee to convince me that he would be a champion’for those
who turn to the Court for preotection or that he has the capacity

or inclination to make it a kinder and gentler institution than



it is today.

To perform those tasks, a justice has to be have a sense of
history. Judge Thomas has urged this committee and the American
Pecple to disregard his writings and speeches as philesophical
ramblings or forays into political theory and to focus on who and
what he is today.® I find that very hard to do, however, since
I have had almost no personal contact with Judge Thomas.
Moreover, I have been unable to glean very much from his opinions
on the Court of Appeals for the District of Columbia Circuit
since they address largely routine administrative and criminal
law issues.

What one finds in Judge Thomas' writings, among other
things, is a glaring lack of any historical perspective. He and
other "Black Conservatives"” have gained some public sympathy in
recent vears by contending that they have been ostracized by
liberal blacks and the "civil rights astablishment® Hecause they
had the courage to speak out, to challenge the prevail orthodoxy.

I, for one, welcome challenges to orthodoxy, in ¢ivil rights
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or elsewhere. But what I have difficulty accepting challenges
from people who demonstrata a weoeful ignorance of history. Judge
Thomas' articles and speeches fall into that category. They
certainly have attracted widespread attention in recent years
akin to that enjoyed by the perennial "man bites dog" stories.
But when Judge Thomas attacks affirmative action, or school
desegregation or efforts to ensure minorities a meaningful reole
_in the peolitical process, it is evident that he lacks a basic
understanding of the civil rights struggle in America.

One would not gather from reading his articles or speeches,
for example, that administrative agencies and courts adopted
affirmative action "goals and timetables” as a response to what,
in many instances, were years of resistance by emplbyers or
unions to the opening up of employment opportunities to
pinorities and women’. My point is not to argue here the
wisdom of goals and timetables but rather to make the point that
it is difficult to take seriously proposals for change from a

person like Judge Thomas who treats a highly complax subject



10

]
rhetorically and superficially for want of any sense of
historical context.

In several of his articles Judge Thomas offers his own
rewriting of the Supreme Court's 1954 opinion in Brown v. Board
of Education ? striking down state-imposed segregation in public
educations. He then goes on to argue that had the Court
approached the issue of school desegregation his way, the country
might not still be engaged in a debate over how to eradicate the
vestiges of previously dual systems. His recitation and analysis
seem devoid of any sense of the difficult legal campaign waged to
overturn the "separate but equal" doctrine® And it does not
show an awareness of the degree to which school desegregation
doctrine after Prowp was an understandable response to organized,
often massive, resistance to even minimal changes in all-white,
all-black assignment patterns for over a quarter century.” I
make these observations not to suggest that further debate over
what we do about segregated education in America in the 19903 is

unwarranted or that the old approaches may not neead to yield to
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new ones. But I seriously doubt that it can be a constructive
one on Judge Thomas' terms.

Judge Thomas has also found fault with Congress' and the
Supreme Court's efforts to ensure minority voting rights.' ’vet
his criticisms sit unembarrassed on the page by any apparent
comprehension of the lives and the limbs that couragecus citizens
offered up to vicious racists so that the promises of the
Fifteenth Amendment might be realized.'? One searches the pages
of his articles for any recognition of how Southern registrars
effectively frustrated the Justice Department veoting rights
enforcement litigation program in the early 1960s." They make
ne mention of these and other stories of resistance to effective
minority exercise of the franchise that caused the Congress to
pass the Voting Right of 1965 and to extend its operation by
large margins in 1970, 1975 and, most recently, in 1982."
Meaningful conversations have been going on for several years
among informed blacks, Hispanics, and whites about whether well-

established approachea to voting rights issues are any longer in
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the best interest of racial minorities or of the society at
large." That Judge Thomas was not invited to join can be
explained rather simply: he had nothing to bring to the table.

It might be argued that Judge Thomas really is aware of the
history I have described but simply decided to aveid any
reference to it in his articles for reasons known only to
himself. Even if that is true, I am left, nevertheless, with the
question of why someone like Judge Thomas would address such
important legal and political without giving them the due
censiderations they clearly deserved.

iI.

Judge Thomas has suggested during his testimony over the
past week that the speeches and articles to which I refer were
examples of what he did as a member of the Executive Branch, as a
pelitical operative, but do not offer any real insights into what
he is like as a judge.' Strictly speaking, he was tHat.

However, I think that his self-characterization in this respect

is revealing. For it lacks a sense of the spacial rcle he was
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expected to play in the Executive Branch both as an Aasistant
Sacretary for Qivil Rights in the Department of Education and as
Chairman of the Equal Employment Opportunity Commissions E.E.0.C.
As the members of this committee are all well-aware, Congress
created the posts Judge Thomas occupied because it felt that
issues of discrimination in eduction and employment deserved the
attention of a senior-level official and that protecting the
interests of those likely to suffer unfair treatment in those
respects should be a full-time rather than part-time endeaver.

Yet Judge Thomas, as Assistant Secretary at the Education
Department, argued, for example, against extending the protection
of Title IX, which prohibits sex discrimination by educational
institutions receiving federal funds to cover employment
discrimination against women teachers.'” His position was
rejected by the Assistant Attorney General for Civil Rights and
the Solicitor General in the Department of Justice and,
ultimately, by a unanimous Supreme Court.'®

As Chairman of the E.E.0.C., Judge Thomas set his sights on
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abolishing the agency's reliance on statistical evidence of
employment discrimination, despite the Supreme Court'’s approval
of such proof, because he questioned what he understced to be the
basic premise involved. He believed that this evidentiary
tachnique relied on the conviction that workforces should
reflect, in the absence of discrimination, the proportion of
racial minorities and women in the population at large. He

. thought that this was absurd and he was right.

His only problem was that the case law he criticized claimed
no such thing. It did acknowledge that statistical disparities
bstween groups reascnably alike in overall gqualifications for the
jobs in question would be some evidence of discrimination. But
it also clearly laft employers free to introduce evidenca
supporting a non-discriminatory explanation for such
disparities.®

Given his misunderstanding of this doctrine, howWever, Judge
Thomas falt unconstrained in praising a book critical ot

statistical claims about sex discrimination as "a wmuch needed
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antidote for cliches about women's earnings and professional
status."® He stated elsewhere on this same point:
It could be . . . that blacks and women are generally
unprepared to do certain kinds of work by their own
choice. It could be that blacks choose not to study
chemical engineering and the women choose to have
babies instead of going on to medical school.?

In sum, Judge Thomas was of the view that minority and
female plaintiffs, despite the well-established fact of race and
sex discrimination, should bear the burden of negating every
other explanation for employment disparities in order to prevail,

Moreover, Judge Thomas' freguent expressjons of disagreement
with Supreme Court decisions in the employment and affirmative
action fields undoubtedly had a destabilizing impact upon the
E.E.0.C.'s enforcement program. He even went so far as to
commend publicly the dissent in an affirmative action case as
“guidance for lower courts and a possible majority in future

decisions."?? 0t course, government employees like Judge
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Thomas do not forsake their First Amendment rights to speak out
on important issues of the day. However, his commentaries on
Supreme Court doctrine, one day expressing E.E.0.C. policy, the
next his own personal views, must have been difficult for the
agency's several thousand ebployees spread across the country to
comprehend readily.

Overall, Judge Thomas' record as a c¢ivil rights enfercer in
the Reagan and Bush administrations seems more the subject of
lengthy explanations and apologies, as in the case of the
thousands of lapsed age discrimination claims, rather than the
object of general praise for jobs well done, And, for all his
talx® about the need for stronger sanctions in employment
discrimination cases, there is no evidence that he took
systematic steps to persuade Congress to provide them.?* The
strong picture that emerges suggests that Judge Thomas had his
opportunity to guard the rights of pecple who locked to his
agencies to help them and he did not measure up to the task.

I1I.
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+ Judge Thomas' and the Administration's response to these
disquieting features of his world view and civil rights
enforcement record is that his humble beginnings are an assurance
that he will be quick to rise to the defense of those looking to
the Supreme Court to vindicate their rights. In my estimation,
Judge Thomas' inmpressive story of his journey from poverty to

prominence is not assurance enough.
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Senator Kennepy. Thank you very much.
Professor Edley.

TESTIMONY OF CHRISTOPHER EDLEY, JR.

Mr. EpLey. Thank you, Mr. Chairman.

In summary, my central point is this: The Constitution forces the
executive and legislative branches to share responsibility for pick-
ing Justices, and thereby share influence over the course of consti-
tutional history.

In taking the measure of the nominee, you should look to the
whole record and recognize that good character and unimpeached
integrity did not prevent Dred Scott or Plessy or Lochner.

In the final analysis, it is not the character of this man that
must be at issue, but the character of his record. Yet the heart of
the administration’s affirmative case is Judge Thomas’ personal
story and character, in hopes, perhaps, that this strategy will un-
dergird his credibility and present an image strikingly more attrac-
tive than the piles of speeches and abstractions.

But that voluminous record raises many grave concerns to which
the nominee offers one of three responses:

First, “Although what I said may sound extreme, I was really
trying to make a far less controversial point.” But repeated so
often, this seems to me to lack credibility.

Second, “That was the position I tock as a policy official in the
executive branch; as a judge, I do not make policy.” This argument
is wrong. It misconceives the role of the Supreme Court and the
process of judging.

Third, “I have an open mind on that subject.” When applied to
fundamental matters, however, this is almost disqualifying. A well-
qualified nominee should at least be able to suggest, however tenta-
tively, the framework for his or her analysis. How else can you dis-
cern someone’s constitutional vision, which is the key question
before you?

You have his documents to analyze, and you have his credibility
to assess. But here is what I believe you are left with in two of the
more critical dimensions: Civil rights and separation of powers.

First, in civil rights, the close questioning—particularly by Sena-
tor Specter—did not demonstrate that the nominee’s views fall
within the broad bipartisan consensus. If Judge Thomas joins the
Court—this Court that gutted Griggs in a fit of activism—what
grounds are there for confidence that he will dissent from further
judicial activism of the same sort—judicial activism to reverse
those statutory and constitutional holdings he attacked so forceful-
ly for s0 many years?

The second critical dimension is broader. Judge Thomas on his
record—on his record—is certainly an unlikely congressional pick
for referee or partner in the separation of powers structure.

Why so? Well, the pattern of intemperate remarks—Senator
Metzenbaum replayed some of them yesterday—the repeated clash-
es with oversight committees, the cramped and even distorted read-
ing of title VII and of judicial precedents—Senators Specter and
Kennedy explored these—the pattern, it seems to me, is compel-
ling.
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The fair prediction, I believe, is that Justice Thomas would tilt
strongly toward the executive, defer to narrow agency interpreta-
tions of statutes, lean against generous interpretations of regula-
tory laws, including civil rights measures, and probably be unchari-
table in appraising the rationality of statutes within the frame-
work of due process or section 5.

The Court’s referee role, however, is more critical now than ever.
We seem ever more ambitious as a people about what we want to
accomplish collectively, through one or another level of govern-
ment. And divided government—that is to say, the White House
and Congress led by different political parties—spawns conflicts
which courts must often resolve. These separation of powers ten-
gions are implicit almost everywhere, but statutery interpretation,
with an agency arguably hostile to congressional will, is the most
common setting.

Let me be plain. When you choose to confirm or reject a nomi-
nee, you influence the Supreme Court’s jurisprudential view of
statutory interpretation and the role of the executive. You influ-
ence, perhaps profoundly, the balance of power.

Rust v. Sullivan, the abortion gag-rule case, shows the danger of
a world where, even if Congress has passed the law, executive
agencies can distort it, the Supreme Court can misinterpret it, and
when Congress tries to clarify its own intent, the President can
veto it.

The design of the Framers seeks to balance factions and ensure
that no branch has ideological domination over the others. With
that in mind, Mr. Chairman, the lax and deferential standard for
confirmation proposed by some makes little sense. Can it be now
that the greatest danger to the separation of powers is not the
abuse of executive power or an overreaching judiciary, but the un-
willingness of Congress—in this instance, the Senate—to wield its
power?

If there is a new Thomas standard, it will be by your choice. You
will be choosing evasion over candor, conversion over consistency,
political scripts over constitutional debate. But I believe you will
choose well.

I hope this has been helpful.

[The prepared statement of Mr. Edley follows:]
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Thank you Mr. Chairman.

In summary, my central point is this: The Constitution forces the executive and legislative
branches to share responsibility for picking justices, and thereby share influence over the course of
Constitutional history.

In taking the measure of the nominee, you should look to the whole record, and recognize
that good character and unimpeached integrity did not prevent Dred $Scott, or Plessy, or Lochner.

In the final analysis, it is not the character of this man that must be at issue, but the charac-
ter of his record. Yet the heart of the Administration’s affirmative case is Judge Thomas’ personal
story and character, in hopes, perhaps, that this strategy will undergird his credibility and present
an image strikingly more attractive than the piles of speeches and abstractions.

But that voluminous written record raises many grave concerns, to which the nominee
offers one of three responses:

- First: "Although what [ said may sound extreme, I was really trying to make a far
less contioversial point." Repeated so often, this lacks credibility,
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- Second: "That was the position I took as a policy official in the executive branch;
as a judge, I do not make policy.” This argument is wrong, misconceiving the role
of the Supreme Court and the process of judging.

- Third: "I have an open mind on that subject." When applied to fundamental mat-
ters, this is almost disqualifving. A well-qualified nominee should at least be able
to suggest, however tentatively, the framework for his or her analysis. How else
can you discern someaone’s constitutional vision--the key question before you?

You have his documents to analyze, and you have his credibility to assess. But here is what
1 beheve you are left with 1 two of the more critical dimensions: civil rights and the separation of
POWeTS.

First, in civil rights, the close questioning did not demonsirate that the nominee’s views fall
within the broad bipartisan consensus. If Judge Thomas joins the Court that gutted Griggs in a fit
of activism, what grounds are there for confidence that he will dissent from further judicial
activism of the same sort--judicial activism to reverse those statutory and constitutional holdings
he attacked so forcefully over the years?

The second critival dimension is broader. Judge Thomas, on his record, is certainly an
unhikely Congressional pick for referee or pariner i the separation of powers structure,

Why s0? The pattern of intemperate remarks (Senator Metzenbaum replayed some of
them}, the repeated clashes with oversight committees, the cramped and even distorted reading of
Title V11 and of judicial precedents {Senators Specter and Kennedy explored these)--the pattern is
compelling.

The fair prediction, I believe, 15 that Justice Thomas would tilt strongly toward the execu-
uve, defer 10 narrow agency interpretations of statutes, lean against generous interpretations of
regulatory laws (including civil rights measures), and probably be uncharitable in appraising the
rationality of statutes challenged under the due process clause or under section 5.

The Court’s referee role is more critical than ever. We seem ever more ambitious about
what we want to accomplish collectively, through one or another level of government. And
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divided government--White House and Congress led by different political parties--spawns con-
flicts, which the courts often must resolve. These separation of powers tensions are implicit
almost everywhere, but statutory interpretation, with an agency arguably hostile to congressional
will, is the most common setting.

Let me be plain, When you choose to confirm or reject a nominee you influence the
Supreme Court’s jurisprudential view of statutory interpretation and the role of the executive.
You influence, perhaps profoundly, the balance of power.

You must guess whether the man who sat before you has the same philosophy of gov-
ernance as the man who served two presidents, who was insensed about oversight, who praised
Colonel North’s performance, and who attacked the Chief Justice’s opinion in Morrison v. Olson.

If the philosophy of governance that prevails in these halls differs from that prevailing on
the High Court, then you in the Congress must prepare for a protracted guerrilla war over inter-
pretation of your legislation--a war you are ill-suited to fight.

Rust v, Sulfivan, the abortion gag-rule case, shows the danger of a world where, even if Con-
gress has passed the law, executive agencies can distort it, the Supreme Court can misinterpret i,
and when Congress tries to clarify it’s own intent, the President can veto it.

We have seen the same thing in civil rights, again and again.

How many more examples will there be, Mr. Chairman? You are not powerless in this,
The opportunity and power to shape our Constitutional history are not the President’s alone.

The design of the Framers seeks to balance factions and ¢nsure that no branch has
ideological domination over the others. With that in mind, the lax and deferential standard for
confirmation proposed by some makes little sense. Can it be that the greatest danger to the
Separation of Powers is not the abuse of executive power, or an overreaching judiciary, but the
unwillingness of the Congress--in this instance the Senate—to wield its power?

And your power includes this confirmation process. It is not for the nominee or the White

House to design. Mr. Chairman, this Committee will decide whether there is to be, as you put it, a
"Thomas standard.” You will choose whether to reward a process that favors evasion over candor,
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conversion over consistency, platitudes over analysis, political seripts over constitutional debate,
and selective memory over substantive command.

I believe you will choose well. T hope this has been helpful.
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Senator KENNEDY. Professor Lawrence.
TESTIMONY OF CHARLES LAWRENCE

Mr. LAwreNcE. Mr. Chairman, Senators, it is with considerable
anguish that I come before this committee to oppose the confirma-
tion of Judge Clarence Thomas. No one who has himself experi-
enced the headwinds of American racism can easily oppose an indi-
vidual who has traveled the same buffeted road. No one who has
bheen participant and witness to the courageous struggles that have
opened doors so long closed to us is anxious to say that one of our
own should not pass through those doors. But after a long and
careful consideration of Judge Thomas’ record as a public official,
after listening to his testimony before this committee, I find that I
must oppose him.

When Judge Thomas made his opening statement before this
committee, he invoked the legacy of Justice Thurgood Marshall. He
said, “Justice Marshall, whose seat I have been nominated to fill, is
one of those who had the courage, the intellect * * * to knock
down barriers that seemed so insurmountable.” When I heard that
invocation, I wished with all my heart that this was a man capable
of fulfilling that legacy. I wanted to believe that he knew what it
meant to stand on the shoulders of this great champion of racial
justice, that he was an individual with the acuity of intellect, the
integrity and the strength of character to carry on the monumen-
tal vocation that was Justice Marshall’s. I knew that millions of
black Americans shared this longing with me.

Justice Marshall was our first and only voice on the Nation’s
highest Court. In the judicial conference room, on the pages of the
Supreme Court reports, and in the public discourse, we counted on
him to make our story heard. On a Court increasingly insensitive
to the plight of those denied the full fruits of citizenship, he was
also a voice for women, for gays and lesbians, for the poor, and for
other minorities. This is Justice Marshall's legacy. And those of us
who believe in the Court’s special role as guardian of those without
voice, must do more than hope and trust in Judge Thomas’ invoca-
tion of that legacy.

Judge Thomas has told us of his humble beginnings, of his own
experience with the humiliation of segregation and racial denigra-
tion. He has assured us that he will not forget those beginnings,
those experiences of shame. I am certain that he will not. But we
must ask another question: What has Clarence Thomas done with
this experience?

By what path has he come from those humble beginnings to the
threshold of the Supreme Court? What does the record of his life,
and particularly his record as a public servant, tell us about his
values and character, about whether he can be counted on to be a
voice for those who have not been so fortunate as he?

Thurgood Marshall chose the path of leadership within his own
community, of legal advocacy on behalf of those who were least
powerful, of constant challenge to the institutions and politicians
who exploited race and poverty. His way was to speak truth to
power.

Judge Thomas has come to this crossroad by a very different
route. His choice was to serve those who are most powerful in this
society, and he has served them well.
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The President has nominated Judge Thomas to the Supreme
Court precisely because he has proven his willingness to advance
the ideclogy of his patrons, without dissent. He has demonstrated
his loyalty as an administration footsoldier. He has been an eager
spokesperson for the agenda of the radical right.

One cannot help but wonder what this history of accommodation
has done to Clarence Thomas' character. In always striving to
please those who have been his benefactors, has he lost himself? It
is somehow not surprising in the course of these hearings that we
have heard him disavow so much of what he has said before.

This is a political nomination, let there be no mistake about that.
The Framers anticipated this inevitability and gave to the Senate
the job of checking the President’s power to make a Supreme Court
in his own image. This President is determined to do just that, to
push the Court even more solidly to the ideclogical right than it
already is. When this is so, it is the especially important role of the
Senate not to shirk its responsibilities in this process. It is your
duty to insure that there remains on the Court some meaningful
diversity of judicial philosophy and political orientation, that there
remains some voice for those who too often go unheard.

It is your duty to reject this nomination and reject each nomina-
tion that follows, until you are assured that this new Justice will
stand against the current Court’s assault on Roe v. Wade, Brown v.
Board of Education, and Griggs v. Duke Power. It is not encugh to
guess, to hope, or even to pray, as I have, that, if confirmed, Judge
Thomas will grow and change. It is your responsibility to insure
the American public that the legacy of Justice Marshall will live
on.
Thank you, Senator.
[Prepared statement follows:]
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Mr Chairman, Senaiors:

It is with a considerable anguish that I come before this committee to oppose the
confirmation of Judge Clareace Thomas. No one who has himself experienced the
headwinds of American Racism can easily oppose an individual who has traveled the
same buffeted road. No one who has been participant and witness to the courageous
struggles that have opened doors so long closed to us is anxious to say that one of our
own should not pass through one of those doors. But afier a long and careful
consideration of Judge Thomas’s record as a public official, after listening to his

testimony before this committee, 1 find that I must oppose him.

When Judge Thomas made his operning statement before this committee, he invoked the
legacy of Justice Thurgood Marshall. He said, "Justice Marshall, whose seat I have been
nominated to fill, is one of those who had the courage and the intellect... to knock down
barriers that seemed so insurmountable.” When I heard that invocation, I wished with
all my heart that this was a man capable of fulfilling that legacy. I wanted to believe
that he knew what it meant to stand on the shoulders of this great champion of racial
justice, that he was an individual with the acuity of inteliect, the integrity and the
strength of character to carry on the monumental vocation that was Justice Marshall’s. T

know that millions of Black Americans shared this longing,
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Justice Marshall was our first and only voice on the nation’s highest court. In the
judicial conference room, on the pages of the Supreme Court Reports and in the public
discourse, we counted on him to make our story heard. On a Court increasingly
insensitive to the plight of those denied the full fruits of citizenship, he was also a voice
for women, for gays and lesbians, for the poor and for other minorities. This is Justice
Marshall’s legacy. And those of us who believe in the Court’s special role as guardian of
those without political voice, must do more than hope and trust in Judge Thomas’s

invocation of that legacy.

Judge Thomas has told us of his humble beginnings, of his own experience with the
humiliation of segregation and racial denigration. He has assured us that he will not
forget those beginnings, those experiences of shame. I am certain that he will not. But
we must ask another question: What has Clarence Thomas done with this experience?
By what path has he come from those humble beginnings to the threshold of the
Supreme Court? What does the record of his life, and particularly his record as a public
servant, tell us about his values and character, about whether he can be counted on to be

a voice for those who have not been so fortunate as he.

Thurgood Marshall chose the path of leadership within his own community, of legal
advocacy on behalf of those who were least powerful, of constant challenge to the
institutions and politicians who exploited race and poverty. His way was to speak truth
to power. Judge Thomas has come to this crossroad by a very different route. His
choice was to serve those who are most powerful in this society and he has served them
well. The President has nominated Judge Thomas te the Supreme Court precisely
because he has proven his willingness to advance the ideology of his patrons without
dissent. He has demonstrated his loyalty as an administration footsoldier. He has been
an eager spokesperson for the agenda of the radical right. One cannot help but wonder
what this history of accommodation has done to Clarence Thomas’s character. In always
striving to please those who have been his benefactors, has he lost himself? It is
somehow not surprising that we have heard him, in the course of these hearings, disavow

so much of what he has said before.
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This is a political nomination. Let there be no mistake about that. The framers
anticipated this inevitability and gave to the Senate the job of checking the president’s
power to make a Supreme Court in his own image. This president is determined to do
just that; to push the Court even more solidly to the ideological right than it already is.
When this is so, it is especially important that the Senate not shirk its responsibility in
the process. It is your duty to insure that there remains on the Court some meaningful
diversity of judicial philosophy and political orientation, that there remains some voice

for those whose voices 100 often go unheard.

It is your duty to reject this nomination and reject each nominee that follows until you
are assured that this new Justice will stand against the current Court’s assanlt on Roe v,
Wade, Brown v. Board of Education, and Griggs v, Duke Power. It is not enough to
guess, 1o hope, or even to pray, as I have, that if confirmed, Judge Thomas will grow and
change. It is your responsibility to insure the American People that the legacy of Justice

Marshall will live on.
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Senator KenNeEDY. Thank you very much.

We will follow a 10-minute rule for the questions. Some people
argue that, despite Judge Thomas’ record of hostility on civil
rights, we should trust that if he is confirmed to the Supreme
Court, he will be sensitive on civil rights. Given both his past
record, statements, position, actions, and statements before the
committee, what kind of weight should we give that kind of advice
or guidance, Professor Days?

Mr. Davs. The concerns that I expressed, Senator Kennedy, the
administration and Judge Thomas have suggested that his humble
beginnings will cause him to rise to the defense of those who are
most in need of protection, but it seems to me that, given his world
view and the examples that [ just described, his impressive story of
his journey from poverty to prominence is not assurance enough.

What strikes me about his discussion of the world is that there
seemn to be two periods in his life, his early experiences in Savan-
nah and today, and there seems to be very little recognition of
what had gone on between that. And when he talks about discrimi-
nation, he talks about his own experience. He rarely talks about
the little people out in the street who are struggling to get jobs,
trying to get their children into decent schools, trying to get an ef-
fective way to participate in the pollical process.

So, I do not think the record causes us any assurance that, when
he gets into the Supreme Court, if he gets into the Supreme Court,
he will do what is required of him.

One of the things that I think is important about the role, as
Professor Lawrence indicated, about Justice Marshall and Justice
Brennan, was that they represented those who are at the margins
of the society not only in their opinions and not only in their dis-
sents, but I am confident that in conferences, in the formal and in-
formal discussions within the Court, they helped educate some of
their colleagues to what was going on on the streets, what was hap-
pening down below the level that they perhaps had ever experi-
enced in their own lives, and I do not have any confidence, given
what I have read of Judge Thomas’ writings and what I have heard
him say in these hearings, that he can play that role or is willing
to play that role.

1 am sure that the other Justices will know about his life in Pin
Point, GA, but whether they know about the lives of those kids in
Savannah who were struggling to get a decent education is as big
question.

Senator KENNEDY. Mr. Edley, Mr. Lawrence.

Mr. EpLEY. The only thing I would add, Senator, is that it seems
to me it is just simply too romantic. I would like to believe in the
possibility of redemption, but I would like some evidence. It seems
to me it is toc much to play Russian roulette with our rights or
with the role of the Congress, the critical issues that I think are at
stake here.

The background determinism that is suggested by the fact that
he came from Pin Point and, therefore, will act in a special way on
the Court seems to be counter-factual. That is not what the record
demonstrates. What the record demonstrates is that, despite the di-
versity suggested by his experience, what has he made of that expe-
rience? And what he has made of that experience, it seems to me,
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is harshly judgmental, and that is not the kind of representation
certainly that I believe the Supreme Court needs.

Mr. LawreNce. I would only add, Senator Kennedy, that, to my
mind, we must hold him responsible for the choices that he makes
in his adult life, as I indicated, what he has done with this experi-
ence, and it seems to me quite clear from his record that those
choices have been choices that would not lead us to believe that he
would be sensitive to these very things that might have been so im-
portant an influence on him.

I think the other thing that I would be concerned about is that
he hag been so unforthcoming in these hearings, in his discussion
of the particulars of his Ii::di(:ial philosophy and what that philoso-
phy might be, that if this committee has any uncertainty as to
whether his record or his beginnings really influence his life, in
order to assure us of his direction, that we must require that he be
considerably more forthcoming on the particulars of his judicial
philosophy than he has been willing to be.

Senator KENNEDY. Let me ask also the panel, as we obviously
have got limited time, about what our country would have looked
like, if Judge Thomas' view had been the prevailing view in the Su-
preme Court, say, for the last 20 years.

Perhaps, Mr. Days, because, unfortunately, I know that light is
going to go on, if you can also perhaps in your response try and
help me to understand the distinction which Judge Thomas placed
upon diversity for women, the Santa Clara case, diversity for
women in the workplace, versus diversity at the university, which
you are currently associated with at Yale, what that distinction is
that he mentioned and how important, serious is it.

Finally, on the voting rights cases, you are familiar with his gen-
eral criticisms of voting rights cases, this has been an area of par-
ticular interest, I know, to you and to the panel. I have difficulty in
understanding the nature of the criticism, given both the Supreme
Court holdings and the legislative action.

I think I have probably given you an awful on that, but, first of
all, what the country would have locked like, if his view had been
the prevailing view, generally, and then specifically, if you would
address those two subquestions.

Mr. Davs. Senator Kennedy, it gets back to my initial point.
Over the last 20 years, the Supreme Court has demcnstrated its
greatness, it seems to me, when it understood the realities outside
of the marble walls of the Supreme Court, when it understood that
r2al people were going to be affected by its decisions and did not let
labels, as such, blind them to the fact that there needed to be prag-
matic and effective remedies to discrimination and exclusion.

I think that if Judge Thomas’ approach had been the prevailing
one during this period, we would have been left with slogans and
with very superficial catch lines and buzz words to describe very
complex situations.

For example, in school desegregation, the Supreme Court was not
responding to an abstraction, when it voted in Green v. New Kent
County, to require school boards to do more than just sit on their
hands, when they had been involved in years, decades of intention-
al segregation. That was as pragmatic response, it was responsive
to the realities.
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Now, with respect to Judge Thomas’ distinctions, 1 have to
admit, Senator, that I have tried very hard to understand those dis-
tinctions and they continue to elude me, as well.

Yale Law School has had an affirmative action program for a
number of years, and the idea is, given the fact that in this country
there has been a systematic exclusion of minorities and women
from legal education and other types of higher education, it was
necessary for institutions to reach out and find qualified individ-
uals and bring them in, because deing it by the numbers, putting
them through a computer would not produce that result.

I think the situation is the same, when we talk about Santa
Clara County and the Johnson case. Over 250 men were employed
in that agency, and no woman had ever had a supervisor job. For
us to think only in terms of the individual and not see that institu-
tional context, it seems to me is to miss the reality that the law
ought to respond to.

I think that Justice O’Connor was correct, when she talked about
Justice Scalia’s appearing to write on a clean slate in dealing with
these issues. I think that is Judge Thomas’ inclination, to write on
clean slates, with no history, with no background, with no reality
to guide his responses.

Now, with respect to the Voting Rights Act, he apparently agrees
with all of the decisions that have been mentioned to him in these
hearings, although he made a categorical statement of opposition
to what was happening in the voting rights area.

He did say he was opposed to the effects test. I do not know ex-
actly what he means by that, but you know, Senator Kennedy, that
the Congress struggled with that issue and arrived at the position
that, given the continuation of very deeply imbedded evidence of
discrimination and vestiges of discrimination, it was necessary to
provide some trigger to identify where minorities probably would
continue to be excluded from the political process, and that was
necessary in 1982, and I would expect that the Congress will look
again to determine whether new responses are necessary to re-
spond to new problems. I do not see Judge Thomas doing that.

Mr. LAwWRENCE. 1 would add to this, Senator Kennedy, in re-
sponse to the first part of your question, what would this look like,
I recall being here in Washington for the argument of the Bakke
case, that Professor Cox began his oral argument by pointing out
that if the Supreme Court were to decide that voluntary affirma-
tive action were improper on behalf of universities, that we would
return to a time when our campuses were lily white, and I think
that one of the changes might have been that Clarence Thomas
would not have been at the Yale Law School, were his policies im-
plemented by the Supreme Court at an earlier time.

The other thing that I want to point out that troubles me about
the distinction between the education cases and the employment
cases is that those of us who have litigated employment cases on
the front line know that these cases, that even the voluntary pro-
grams are in response to deeply imbedded discriminatory practices
and attitudes, that are not attitudes that people state purposely,
but are, nonetheless, deeply imbedded in the attitudes in the insti-
tutions.
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It seems to me that, if anything, as important as it is to integrate
our educational institutions, that it is the working people, that it is
the kind of people that Senator Specter and Senator Heflin and
other people have questioned how—what is it about this young
man who drops out of school or the young woman who drops out of
school in the 10th grade, that is the person who needs to be inte-
grated into our workforce.

To my mind, if anything, it is more important to apply these
principles in the employment cases, at the entry level of employ-
ment and promotion and employment, than it is, even as important
as it is in education.

Mr. EpLEY. May | make two very brief points, Mr. Chairman?
The two points are this: In these areas that we have just been talk-
ing about, I believe that Judge Thomas stands quite some distance
from the mainstream on civil rights. And the second point is that I
believe he stands quite some distance specifically from Congress
and a willingness to embrace congressional intent.

For example, I combed the transcripts as best I could, particular-
ly the colloquies with Senator Specter, and I could not find any re-
assurance on the question on his interpretation of title VII. As far
as I can tell, he believes that title VII requires race neutrality. He
believed that that ought to be the law, while recognizing that the
courts have held otherwise.

But there is nothing to suggest from the transeripts that I have
been able to find that he doesn’t still believe that title VII ought to
be interpreted so as to require race neutrality, certainly in the vol-
untary context and perhaps at least in substantial areas of the re-
medial context.

He has the same attitude, as far as I can tell, with respect to the
14th amendment. A constitutional ruling from a Justice Thomas
could not be reversed, no matter how many times you passed a
civil rights restoration act.

So it seems to me that in terms of his distance from the main-
stream and his continuing and repeated resistance to the most rea-
sonable interpretation of congressional will, Judge Thomas simply
doesn’t deserve confirmation.

Senator KENNEDY. Senator Thurmond.

Senator THUrRMoND. Mr. Chairman, I understood from Senator
Biden we were going to limit the witnesses to 5 minutes. Now, 1
don’t want to complain, but these witnesses have all gone over 5
minutes. And I understood further from Senator Biden you are
going to cut the committee members from 10 to 5 minutes. Is that
your understanding?

Senator KENNEDY. The witnesses for 5 minutes and the question-
ing for 10.

Senator THURMOND. Senator Biden didn't change the 1¢ to 5?

Senator KENNEDY. That is my understanding, and 1 want to say
that they have been responsive to questions. No one is interested in
delaying this hearing. And if there is some, then I will be glad to
take another round.

Senator THurMoND. Well, I understand we have about 85 wit-
nesses to hear. Now, is it going to be the intent just to carry this
hearing on and on, or bring it to a conclusion?
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Senator KENNEDY. Well, I think Senator Biden has responded to
that. He indicated he—we went late into the evening last evening,
as you remember, Senator. De you remember how late we went?
We went late into the evening. And I am sure that the committee
will go and have a full day.

I want to thank these witnesses for very responsive answers, and
we have every intention of moving the hearing along.

Do you have any questions?

Senator THURMOND. Well, I just want to say, if you are going to
say 5 minutes, make it 5 minutes. If you are going to make it 7
minutes, make it 7 minutes. You went over and they went over,
too.
I thank you for your presence. I have no questions.

Senator KENNEDY. Senator Simon.

Senator SiMon. Yes. I want to thank the witnesses for their testi-
mony.

One of my Senate colleagues said it is not clear where Judge
Thomas will go, but up to this point, he has had te bhasically follow
the Reagan administration line; now he is going to be a free
person; I think because of his background he will be doing the
right thing.

How would you respond to my colleague?

Mr. EpLey. The problem that I have with the question, Senator,
is that it contains an assumption with respect to the burden of
proof and the burden of persuasion—the burden of production and
the burden of persuasion here.

It seems to me the administration and the nominee have the re-
sponsibility of persuading you that the nominee ought to be con-
firmed. It is not, it seems to me, for you to guess as to whether or
not the nominee has an acceptably mainstream constitutional
vision. It is the purpose of the confirmation process, it seems to me,
to detect what that constitutional vision is.

Now, background and character are not a substitute for constitu-
tional vision. As I said in my remarks, the character, integrity did
not prevent Dred Scott or Plessy or Lochner.

In the discussion yesterday, for example, that Senator Specter
began over various national security matters—war powers, Korea,
and so forth—I was looking for the constitutional vision. Not that
the question can be simply answered, but some sense of what are
the principles that will inform a Justice Thomas as he struggles
with the imponderable issues that are put before a Supreme Court.

I saw no indication that he has a framework for approaching
constitutional issues. I saw artful ways of largely evading the ques-
tion. Eventually, after a belabored discussion, he reached out for
the political question doctrine, but I don’t understand why the po-
litical question doctrine ought to apply or how it would be evaluat-
gtli. ’Il‘cléere is simply nothing there, and character cannot fill in the

anks.

Mr. Davs. Let me add, Senator Simon, that in my earlier com-
ments I pointed to his role as a civil rights enforcement officer in
the Government. He was not just any bureaucrat. And I think that
it is some indication of his values and the standards and his world
view that he took such a harsh position in opposition to existing
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law, as I indicated, sclutions that the courts and administrative
agencies had developed in response to real problems.

Now, there are debatable points in the voting rights area, in the
school desegregation areas, and in the employment area. But I join
Professor Edley in thinking that there is nothing that has come out
of his writings and in his statements that suggests the framework
that he would use for going about deciding some of these issues.
There tends to be a very superficial and sloganistic approach that
he demonstrates to these very complex and profound issues. And
given this background, I have no reason to think, in light of that
world view, that if he were to get on to the Court that that process
would not continue. It has very little to do with the fact that he
was one of the President’s men. It has to do with how he views the
world and what values and what mode of analysis he uses. And [
think that mode of analysis is terribly flawed.

Mr. LAWRENCE. I would add, Senator Simon, that I think another
thing to look at, when one says, well, after all, he was a member of
the administration, he had to take the administration line, that 1
look to more than that. Certainly in his responsibilities as a
member of the administration there are certain areas in which one
might do this.

On the other hand, most of his writings, most of his speeches
were outside of the context of his role as a member of that adminis-
tration.

If we look at other individuals who have served in these roles, if
we look, for instance, at William Coleman, who was a member of
the Cabinet, and look at the difference between his life outside of
his position as a Cabinet member, the positions that he took, they
are vastly different in terms of his concern for the very kinds of
issues that would touch those people at the beginning of Judge
Thomas’ life than Judge Thomas' activities have been. And I am
concerned about those persons and those groups and those ideas
that he chose to foster, even outside of the scope of his responsibil-
ities in the administration.

Senator Simon. Since we have three academicians here, let me
pose a question because this really is part of a bigger package in
terms of the administration. Several of us on this committee serve
on another committee dealing with the whole education field, and
the chairman of that committee is here.

We have seen in recent months the administration using the
civil rights laws to question the legality of minority scholarships.
We have the Department of Education using their legal authority
in accrediting agencies—which we gave to them so that some of
these fly-by-night schools could be eliminated from getting any Fed-
eral assistance—all of a sudden saying to one of the major accredit-
ing agencies in this Nation, “For you to require diversity on college
campuses is beyond your prerogative.” In both cases, I don’t think
anyone in Congress ever dreamed of anything like this.

My question to you is: Do you believe that your universities le-
gitimately should ie asking for diversity and pushing for it? And,
No. 2, is there a legitimate reason for accrediting agencies to be
pushing for diversity on campuses?

Mr. LAWRENCE. I think, Senator, that the answer to both of those
questions for me is yes. It is important to remember—and 1 think
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too many people have forgotten—-that we are not so far away from
Brown v. Board of Education, that we have not reached a place
where these institutions are meaningfully integrated, certainly not
at the levels of faculty and administration and not even at the
levels of our students. As I have pointed out, without this push, as
you indicated, to make our campuses more reflective of the larger
society, those campuses would once again be lily white to a large
extent.

And I think that it is both important as a moral consideration,
as a policy consideration, for universities to continue to advance
programs that ensure the diversity of those student bodies and
their faculties, and that it is extremely important for the Con-
gress—and the administration should support the Congress in that
effort—to take whatever steps are necessary to support that effort
by funding and by the use of the sanction of denying funds to those
universities who do not make those kinds of efforts in the correct
way.

l\%r. Days. I agree with Professor Lawrence. I would just add that
it is important, in my estimation, for efforts in the diversity area
and in the minority scholarship area to be thoughtful and tailored
to various situations. Of course, Congress has to legislate for the
entire Nation, but it seems to me that institutions that are trying
to reach out to minorities and women and bring them in and make
certain that minority children get real opportunity, should be sen-
gitive to the realities of their communities, the needs of their insti-
tutions and so forth.

In other words, I am not in favor of boilerplate responses by in-
stitutions to some of these problems, but I think again we have to
recognize that these responses—minority scholarships and the push
for diversity—those responses are against a backdrop of years and
years of exclusion. And as I indicated earlier, if we are going to
change the situation, there has to be this extra effort. There has to
be a reaching out. It can’t be done, as some people have suggested,
by looking at poverty, for example, because in raw numbers there
are more poor nonminorities than minorities. So that is not the
answer to the problem of how do we change the traditional exclu-
sive and exclusionary nature of many of our institutions.

Senator SiMoN. Professor Edley.

Mr. EpLey. I would just underscore that the impulse to press for
diversity in these institutions and through these various mecha-
nisms is a very good one, is a very noble one. And the impulse can
be implemented well or not so well. So I hope the committee under-
stands that for all three of us, as we speak in favor of these diversi-
ty measures, that is not to say that all ways of going about the
search for diversity would make sense.

I would not be for rigid quotas in the education context any more
than I am for them in the context of Supreme Court nominees.

Senator SIMON. And no one is suggesting that.

Thank you, Mr. Chairman.

Senator KENNEDY. Senator Specter.

Senator SpECTER. Thank you, Mr. Chairman.

Professor Lawrence, beginning with you, you have identified
Judge Thomas' nomination as political, which I think is true, but I
think it is not surprising that the President would seek an African-



38

American who is conservative and an African-American who is
black. One of the difficulties is that there ought to be more people
with the kind of credentials which you men and Judge Thomas
have as part of the Government, part of the pool for selection for
the Supreme Court, and I say this in a context that struck me right
after I graduated from law school and joined a big law firm in
Philadelphia. I saw the commitment of all the brains and talent to
the profession, where there was money and there was prestige and
there was an unwillingness to be a committee man or to be an as-
sistant district attorney and to work up in the political ranks.

So, this is not a bad place to say that Government needs the kind
of talent which Judge Thomas and you men bring, but into the po-
litical arena, because that is where appointments are made.

Professor Lawrence, now for the question after the comment:
You criticized Judge Thomas for being on the radical right, and he
opposes class preferences, because—and this appears in a Yale
Review—he says they are bad for the beneficiaries, clags prefer-
ences, because it tells them that they are in need of handouts, it
tells them they are disabled and it is an affront to their dignity,
and it is bad for individuals displaced, because they are displaced
by a preference which is not based on merit and it increases racial
divisiveness and is bad for the country.

Now, aside from whether you agree with that—and I think those
are pretty strong arguments—can you say, Professor Lawrence,
that they do not have at least sufficient merit for a reasonable man
like Judge Thomas to hold them?

Mr. LAwreNCE. I think that the arguments that you have made
in your quote, that you noted that Judge Thomas has made, are
reasonable arguments, that they have merit. I think that if you
were to give me time, I would have responses to each of those argu-
ments which also have a great deal of merit, which I might think
have more merit, but I think that those are not the kinds of things
1 was referring to when I said that Judge Thomas, among this
group of African-Americans who have come to the Government,
even African-Americans who are Republicans, that I think Judge
Thomas in many of his other statements has been considerably fur-
ther from the mainstream than many of these other individuals.

I think that the particular quote that you give to me is a quote
which reasonable persons have indicated and believe in. I would
differ with their interpretation of where to put the weight on those
things about where the divisiveness really comes from, whether it
comes from the programs themselves or the way those programs
are used by certain people to divide people, about whether one nec-
essarily feels that one is inferior because one is given support that
other people are not given. Certainly, I do not find the officers of
the savings and loans feeling inferior, because Congress has sup-
ported their activities.

I think I could respond to those, but the activities 1 was referring
to were the activities and the ideas with respect to natural law,
were the condemnation of mainstream Supreme Court opinions,
such as Griggs and Swan, were the support of dissenting opinions
by Justice Scalia. I think these are indications of an adherence to a
judicial philosophy, to a political philosophy that is considerably to



39

the right of even African-Americans, other African-Americans who
have done their yeoman’s work within the Republican Party.

Senator SpecTER. Well, I am going to take that as a qualified yes.
A reasonable man could hold the views which he articulated, and 1
am not saying that there are not arguments on the other side.

It has been a regret of mine in these hearings that so much time
has been spent on repeating the same questions and talking about
natural law, which was a fraction, a tiny part of what he had to
say, really only on the Declaration of Independence as an answer
to slavery, and a little bit on economics. The area where he had so
much to contribute was on affirmative action, and we touched on it
almost not at all.

But I have cited his statements and I think that they are very
reasonable, and I think it is very healthy to put these forward in
our society. Speaking for myself, and I am not making a commit-
ment here, I do not put them in the radical right.

Professor Edley, let me take up a question with you, and then I
have one question for Professor Days. You say, Professor Edley,
that he does not have a background and character with a sufficient
constitutional vision, and you say that it is not the character of the
man, but it is the character of the record.

I would respectfully—I will not say I disagree, let us just discuss
it for a minute.

Mr. EpLeEy. You don’t have to ask me a question, Senator, if you
do not—m—

Senator SpecTER. I know I don’t have to. I have a right to remain
silent, and so forth, but I have a very serious question to ask. I
hope all of my questions are serious.

We have had a nominee who has come forward here who per-
haps, as a hypothesis, has campaigned for the Supreme Court. Pro-
fessor Kurland came forward in one of our confirmation hearings, |
forget which one it was, and said that the nominee had gone from
podium to podium campaigning for the Supreme Court, and I asked
him if there was anything wrong with that. Some of the peopie on
this side of the table do that all the time.

You have a man who put in his writings, Judge Thomas has, in
order to be within the Republican Party, a litmus test was to be
against affirmative action and against welfare, a lot of questions
we did not have a chance to ask him. I would suggest to you that
his character is shown more by his roots than by these writings,
and even in these writings, in 1983 he favored flexible goals and
timetables, and in 1988 he opposed them.

Why not rely upon the character, which I think came through
very positively for Clarence Thomas here? I do not think his writ-
ings did, his writings were inconsistent with what he said, problem-
some, but his character was undeniably strong and laudable. Why
not rely on the character, which had been with Judge Thomas a lot
longer than those writings?

Mr. EpLEY. At the risk of repeating myself, and I hope this will
be responsive, character is not irrelevant, by any means. What I
am urging, however, is that character, the determination that the
nominee has good character, high integrity, is not a substitute for
discerning the nominee’s constitutional vision.
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I am quite confident that your predecessors in the Senate, when
they confirmed Justices in the past, believed them, by and large, to
be men and woman of high character, and yet we have had some
very serious constitutional missteps in this country, and character
did not prevent Plessy v. Ferguson.

So, while not excluding the importance of character and, indeed,
the importance of diversity, it seems to me your fundamental task,
respectfully, is to discern that constitutional vision, and it seems to
me we look and we look and it is simply not to be found.

I disagree somewhat with your assertion, Senator, that his views

with respect to affirmative action in racial issues, preferences and
so forth, are reasonable. This reminds me very much of Professor
Michelman’s distinction last night between dogmatic and pragmat-
ic.
In most of his writings and speeches, Judge Thomas only talks
about the costs, and I agree with Professor and Lawrence and with
you, that the costs identified by Judge Thomas are serious ones,
but a pragmatic approach would also look at the benefits and
would undertake willingly the difficult task of balance in particu-
lar circumstances how the costs and benefits compare.

A dogmatist, which Judge Thomas has shown himself to be in
this area, would only focus on one side of the equation and would
use that dogmatism, it seems to me, to interpret statutes and,
indeed, interpret the Constitution in a way that is outside the
mainstream. Character, acknowledging that he has a great charac-
ter, it seems to me does not undo that difficulty for me.

Senator SpecTER. Thank you, Professor.

Mr. Chairman, I have a question for Professor Days, but I will
wait for when my turn comes around, because the red light is on.

Senator KENNEDY. Senator Heflin.

Senator HEFLIN. I do not have any questions.

Senator KENNEDY. I just have one, but we will come back to Sen-
ator Hatch.

Senator HatcH. Do you want to ask yours first?

Senator KENNEDY. I recognize Senator Hatch.

Senator HatcH. Well, I would like to welcome you all here again.
Mr. Days, it is nice to see you again.

Mr. Days. It is good to see you.

Senator HatcH. I appreciated it when you served here and I have
great respect for you, as you know, and for each of you.

I would like to ask the witnesses about affirmative action and
the differences on this issue between Judge Thomas and others
who might be called the traditional civil rights leadership.

Now, my purpose, in this limited timeframe in which we have so
many more witnesses to follow, is not to argue the merits of the
difference, but to try to identify the difference clearly. Now, would
you all agree with me that Judge Thomas has supported that form
of affirmative action aimed at increasing the numbers of minorities
and women recruited into an employer’'s applicant pool, steps like
advertising in the media that primarily reach minorities and
women, recruiting at schools and colleges with primarily minority
and women enrollment, and other similar steps? Would any of you
disagree that he has at least done that?
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Mr. Days. 1 followed his testimony and I know something about
his practices, and certainly he has said here that he is in favor of
those techniques, and I do not doubt that response.

Senator HarcH. In the EEQC, under his jurisdiction, they have
been forcing business that have not been doing right to use those
techniques.

Mr. Days. That is correct.

Senator HarcH. Do you disagree with that, Professor Edley?

Mr. EpLEy. No, I do not disagree, I just do not understand his
position. I do not understand how he distinguishes his support for
that form of affirmative action from his opposition to stronger
forms of affirmative action.

Senator HarcH. You mean quotas——

Mr. EpLEY. I do not understand it, but I agree with your state-
ment.

Senator HaTcH. You means quotas and preferences?

Mr. EpLEY. No, I mean—no, I don’t mean quotas and preferences.
I mean more affirmative steps, I mean goals, flexible goals.

Senator Hatcu. When I discussed it with him last week, he cov-
ered everything except quotas and preferences.

Let me go to you, Professor Lawrence. Do you agree that he basi-
cally has been for those type of approaches?

Mr. LAWRENCE. Yes, as far as I am able to determine from his
testimony and earlier writings, that the limited approaches he—

Senator HATcH. I presume, from your testimony here today, you
have examined his service at the EEQOC?

Mr. LAWRENCE. Yes, I did.

Senator HatcH. And certainly, if it stands for anything, it stands
for that, plus many, many other things. But under this form of af-
firmative action, once these steps are taken to widen the applicant
pool, and then the actual decision to hire or promote is to be made
without regard to race or gender on a nondiscriminatory basis, that
has been his position.

I might add that another form of affirmative action goes beyond
this. and tell me, if you will, if this is a fair summary: This form of
affirmative action takes race and gender into account in the actual
selections for training, hiring and promotion. Here the persons pre-
ferred for these selections would not have obtained them, but for
their race or gender.

Now, this kind of affirmative action is sometimes justified as a
voluntary effort to reach some level of racial and gender parity in
a job, including, but not limited to jobs where there are few or no
minorities or women. Now, here in these cases there is no finding
of discrimination against the employer.

The other justification for this form of affirmative action is as a
remedy, after a finding that the employer engaged in egregious,
persistent, intentional discrimination. Now, the persons who lose
out may have greater seniority, as in the Weber case, or are regard-
ed as better qualified, even if only slightly so.

Now, Judge Thomas, it is clear from his testimony here and his
speeches and efforts in the past, he has criticized this form of af-
firmative action, and I take it that many in the traditional civil
rights leadership favor that type of affirmative action.
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Now, is this difference the heart of the affirmative action dis-
agreement with Judge Thomas by the traditional civil rights lead-
ership in the country?

Would you say that, Drew?

Mr. Days. Senator Hatch, it is a pleasure to see you again.

Senator HarcH. Nice to see you.

Mr. Days. You asked a very complex question. I will try to re-
spond as briefly as I can.

There are, if we want to do it roughly, two types of affirmative
action. One is voluntary affirmative action and the other is remedi-
al affirmative action.

Senator HatcH. And he seems to be totally for the voluntary
type, except for this preference.

Mr. Davs. Well, [ don’t want to speak for Professor Edley, but I
think as a legal and constitutional matter, if for recruitment pur-
pOSes ohe uses race Or sexX as a criterion, it really is, as a theoreti-
cal matter, just like a quota. Because you are using race to extend
benefits to one group that you wouldn’t extend to another.

Senator HATCH. So that you are leaving the decision as to hiring
the person best qualified for the job to the individual employer, the
promotion and other type decisions?

Mr. Days. I understand those practical considerations, but I just
wanted to point out that at every point in the spectrum of affirma-
tive action, from the softest recruitment affirmative action to what
we call quotas—and I don’t use that term pejoratively. I think in
some instances, as the Supreme Court has said, quotas are the only
way to go, and I am talking about the hiring of qualified people.

Senator HatcH. If I can interrupt you for just one second——

Senator KENNEDY. Can he finish?

Senator Hatcu. He can finish. We are having a dialog.

Senator KENNEDY. Yes, but let me—I would like to hear it. That
wlf-its ?. very interesting question. I would like Mr. Days’ response to
all of it.

Senator HatcH. Well, I would, too. I just wondered if at that par-
ticular point—do you mind if I interrupt you?

Mr. Days. No. That is quite all right.

Senator KenNEDY. Well, I mind if he interrupts, but that doesn’t
seem to make much difference here.

Senator HatcH. I don’t care if you mind. [Laughter.] It makes no
difference if you mind, as far as I am concerned.

The point I am making is, yes, that may be true, but there is a
difference. In the other kind, the kind that we are talking about, it
extends it to where there may be innocent persons who are dis-
criminated against in what is called reverse discrimination.

Mr. Days. Right.

Senator Hatcu. Where in the other situation, that isn’t necessar-
ily so. But go ahead.

Mr. Days. Well, I won’t debate that point with you, Senator. I
could, but I—I think that in the voluntary area, we face a situation
where the Congress has effectively said for a number of years that
we would like to encourage voluntary solutions to problems of dis-
crimination in this society. So we don’t want to incapacitate em-
ployers from reaching out and in some instances, given the nature
of their situation—for example, if an employer looks at his or her
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work force and sees that there are no blacks and there are no
woemen in a community where there appear to be quite qualified
pools of blacks and women, then I think Congress has indicated
and the Supreme Court has indicated that that employer should
reach out.

Now, the employer may use race or sex as part of the process,
but I think that is consistent with title VII. If Judge Thomas dis-
agrees with that—and I believe he does under those circum-
stances——

Senator HarcH. He does.

Mr. Davs [continuing]. I think he is wrong and he is uninformed
about the reality out there that Congress certainly understood
when it enacted title VII.

Now, getting to the question of hiring and training and promo-
tion, it seems to me that in remedying—and this gets back to some-
thing that Professor Edley said. In remedying discrimination, there
may be instances where so-called innocent people will be harmed.
But that is not something unusual in our society. We have, for ex-
ample, veteran’s preferences, and n¢ one says when the veteran
comes back, Look, you can’t get your job back because someone
who didn’t go to fight has it now. We say, Sorry, you have that job,
you who stayed around, you did a good job, but we have a higher
societal value that we want to achieve, that we want to reach. And
it seems to me that remedying discrimination in employment and
in our society generally is something that has to have a higher
value in this society than just ordinary considerations.

In fact, it seems to me that Judge Thomas at the EEQC really
recognized this problem and responded to it, but has not admitted
in his writings and has not admitted to this committee that he has
done so. When he switched from so-called class action suits to indi-
vidual suits, what he said through the EEOC was: If we find a
person who has been discriminated against, we are going to do the
best 1iob we can to put that person in the job that he or she was
entitled to.

Senator HatcH. Right.

Mr. Days. Without regard for who is in the position. And so we
might have a male or a woman in that position, and as I read the
EEQC statement, that person might be displaced. Not necessarily,
but in doing that, Judge Thomas surprisingly was acting in con-
formity with what other administrative agencies have done and
what the courts have done.

I don’t think we have a situation where courts willy-nilly bump
incumbent employees in order to remedy acts of discrimination.
There are all kinds of techniques that are used.

My last comment, Senator, really picks up on something that
Senator Specter asked, and that is the reasonableness of Judge
Thomas’ position. And I want to say that it is reasonable and one
can discuss these, but what is surprising, and I think disappointing,
about Judge Thomas' record is that he is asking questions that
people who are totally uninformed ask. They are not wrong ques-
tions to ask, but he has been there. He has been working in the
EEQC. He has seen these cases. And yet he comes up with the
same questions that someone who is naive in this area would ask,
and the answers that he gives are answers that have been already
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thought of, they have been tried, and in some instances they just
have not worked. And yet he continued as Chairman of the EEOC
to promote these so-called alternatives.

or example, criminal penalties in employment cases. 1 don't
think that is a very good idea, but I think the test is that he never
once, to my knowledge, proposed to Congress through his own ad-
ministration that efforts be made to amend title VII to provide
that remedy.

Senator HarcH. Well, my time is about up, so let me just make
these comments. The distinguishing feature, it seems to me, is that
you did make the comment that in those cases where there has
been discrimination, he has been bringing individual cases, and I
think rightly so. But we are talking—the real distinction between
Clarence Thomas and, say, traditional civil rights leadership, in-
cluding yourself and the other two professors here, is that he
doesn’t believe anybody should be discriminated against through
reverse discrimination if we have other means to resolve these
problems. And he suggests that those means are that if we have a
situation where there has been intentional discrimination, then we
ought to have fines or we ought to have jail terms for that type of
activity—which I think would get to the bottom of this a lot
quicker than, say, allowing discrimination against a totally inno-
cent third party, be that party of any particular race of gender.

So I think we both will admit there is a legitimate argument on
both sides of this issue. It is very complex. It is very difficult, And I
think he, along with you, choosing different paths, are trying to get
to the problem of discrimination in our society in the very best way
that he thinks possible. You disagree with him; he disagrees with
you.

I happen to believe there is no justification to discriminate
against anybody where you do not have intentional discrimination.

Mr. Days. Well, Senator, I don't think anybody in what I suppose
Judge Thomas would call the orthodox camp in this regard wants
to latch on to affirmative action remedies when there are other al-
ternatives that would do the job. That has not been the inclination
of civil rights organizations or people who are bringing these cases.
I also think that there is room for debate in these areas.

But I think it is incumbent upon people who enter the debate to
come to that debate informed, and certainly in some many respects
Judge Thomas, even if he knows what is going on, has not revealed
that publicly and he has not revealed it here in these hearings.
And that is what makes me very uncomfortable.

Senator HatcH. 1 think those are good comments, except for one
thing: I think everything he did at the EEOC does—I am going to
challenge my good friend from Massachusetts. It may be that the
way around this reverse discrimination approach, this discrimina-
tion against purely innocent people just because we have a desire
to resolve some of the racial conflicts in America—and we all have
that desire—that instead of discriminating against solely innocent
people or completely innocent people who really have not partici-
pated in the discrimination and causing them reverse discrimina-
tion, maybe what Clarence Thomas has done for us here in these
hearings is very valid. And maybe what Senator Kennedy and I
and others need to do is to provide a change in title VII whereby if
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employers are going to discriminate or are not going to do the
things that are right for society, that we do have fines in extreme
cases where it is highly justified, perhaps even criminal sanctions.

So I am going to look at that, and--look at him. He is already
starting to gear up. You can just see it.

Senator KENNEDY. That was already in our civil rights bill, Sena-
tor, for intentional discrimination——

Senator HatcH. For intentional discrimination.

Senator KENnEDY. Particularly against women and also disabil-
ity.

Senator HaTcH. Yes, but we opposed the anti——

Senator KENNEDY. It is also in Senator Danforth’s bill. So we will
welcome you taking a good look at——

Senator HatcH. Well, as you know, I did.

Senator KENNEDY. I am not going to tell Senator Thurmond that
you are over either,

Senator Harcu. All right. As you know

Senator KENNEDY. I promise not to tell him because~—

[Laughter.]

Senator HatcH. As you know, I did——

Senator THURMOND. I think you ought to call the time on every-
body who goes over so we can get through the hearings.

Senator KENNEDY. Look over on your right there——

Senator HatcH. And just remember——

Senator THURMOND. When you are the chairman, you control it.

Senator KENNEDY. I did not with——

Senator HatcH. If I could just add one last thing.

Senator KENNEDY. I guess you will.

Senator HatcH. In the civil rights bill—it is only fair.

In the civil rights bill, I did oppose the preferential aspects, al-
though I tried to resolve it myself and miserably failed. And I com-
mend Senator Danforth for his efforts, and thus far it is still not
quite there. But hopefully we will get that resolved. Maybe this is
something we can put in that will resolve it, because it is not in
there in the form that I think it should be in.

b But I appreciated the discussion, and I appreciate having you
ere,

Senator KENNEDY. I just have one brief question, and then I will
recognize Senator Specter and anyone else. Just one clarification
and then a question.

As I understand it, Professor Days, you felt so strongly about
Judge Thomas' nomination that you withdrew from participation
as a reader for the ABA Committee that testified yesterday. Is that
correct?

Mr. Days. That is correct.

Senator KENNEDY. Let me just ask this question and then a brief
comment from all the panelists. Some people argue that it is im-
portant that a black American sit on the Supreme Court, and that
if Judge Thomas is not confirmed, it is highly unlikely that Presi-
dent Bush will nominate another black American.

What weight do you give that in terms of the support for Justice
Thomas? Professor Lawrence, maybe we will go the other way this
time.
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Mr. LawreNCE. I think that I certainly would feel that it would
be a tragedy if President Bush, because we found his first African-
American nominee wanted, would not chcose from among a wealth
of other African-American nominees who we would find to be quite
ready to support, even from his own party. So I think that would
be a tragedy if this were used in this way.

At the same time, | also feel that, as retired Justice Thurgood
Marshall admonished us upon his retirement, the important issue
here is not the color of the nominee’s skin in terms of a voice for
our community, but the nature of that voice. So that, for me, I
think that certainly I would hope that the President would find an-
other nominee from within the African-American community, and
there are many, many who I feel are extensively more experienced,
extensively more gualified than Judge Thomas.

At the same time, I feel that if I am given the choice of a person
who shares with me only the color of my skin and a person who
rvill speak for the interest of my community, I will choose the
atter.

Mr. EpLEy. I would paraphrase some responses to this that were
given in a report issued by the Congressional Black Caucus Foun-
dation recently. Diversity is important, and we do value the goal of
having an African-American on the Court; but we do not value it
above all else, and we don’t value it above some of the principles
that we have been discussing on this panel.

It seems to me that the choice is not properly understood as take
this conservative black or a white conservative. It seems to me the
choice is between taking this very conservative black now or wait-
ing for another African-American or other minority of more main-
stream views, if not appointed by Mr. Bush then appointed by the
next President.

I think on the scale of decades in which the Supreme Court oper-
ates, we are willing to be patient still.

Senator KENNEDY. Dr. Days.

Mr. Davs. Senator Kennedy, as I indicated at the outset, this has
been a very difficult situation for, I think, most African-Americans
and most people of good will in this country, because it would give
me great pride to see another African-American sit on the Su-
preme Court; but to follow my colleagues on this panel, I want to
see something below the skin, beneath the skin that convinces me
that that person will be a voice and a vote for the people who are
voiceless and voteless on the Supreme Court, particularly during
this time on issues that are of critical importance to all of us and
issues that will affect us for as long as certainly the people on this
panel will be alive.

Senator KENNEDY. Thank you very much.

Senator Specter, I see we have been joined by Senator Simpson. 1
would be glad to recognize Senator Simpson, and then I think Sen-
ator Specter had a short——

Senator SiMpsoN. Mr. Chairman, I thank you. 1 think I will defer
to Senator Specter. He was here prior to my entrance, and I thank
you for your courtesy.

Senator KENNEDY. Senator Specter.

Senator SpecTER. Thank you, Mr. Chairman.
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Professor Days, you said that Judge Thomas had asked naive
questions. Were you referring to his pushing the penalties and the
jail sentences on that?

Mr. Davs. Yes. Among other things. I am not talking about that
specifically, but certainly I could tell you why I think that has not
been effective.

Senator SpPECTER. Well, you had mentioned that in the context of
the naive questions, and it seems to me that the penalties and jail
sentences are a good idea. And when you say he hadn't suggested
them to Congress, I don’t know about that. We did know about
them. He had written about them, and he testified that in the
Local 28 Union case he had asked the solicitor to ask for contempt
penalties in that case, so that he had moved forward in that direc-
tion.

Before you said that, I had planned on the first round to ask you
a question which ties in with what you have just said. He has been
known to rely upon prestigious authority for his positions against
ﬁffglrmative action because he quoted you. And that was what I

a

Mr. Days. Out of context, Senator.

Senator SPECTER. Excuse me?

Mr. Days. Out of context.

Senator SpeEcTER. Well, let’s see about that. You don’t know
which quote I am going to pick. I have got two here. I could go
either way.

Well, he quotes you in a quote, so let's see if it is out of context.
One of the additional reasons—and when I talked to Professor
Lawrence, ! didn't by any means cite them all as to his reasons on
affirmative action. And, again, I repeat, I think it is a great shame
we didn’t spend some real time on this question because that is his
real area of expertise. And I think that is the real cutting edge of
this issue in American civil rights on giving people a chance to get
a job. If there is one question which deals with all of the problems
in the African-American community, drugs, crime, and housing
and advancement, it is jobs. And we have neglected it, and neglect-
ed it badly.

But this is one of the additional reasons that he advanced on the
subject of his opposition to affirmative action. In the Yale Law and
Policy Review, he says, “Moreover, the approval of goals and time-
tables allows yet-undetected discriminators to create a numerical
smokescreen for their past or present violations.” Then he quotes
in a footnote, “Professor Drew Days III, Assistant U.S. Attorney for
Civil Rights during the Carter administration, believes that the af-
firmative action plan in United Steelworkers v. Weber was adopted
by Kaiser Aluminum and Chemical Corp., at least in part to”’—and
then he quotes you—purports to quote you—‘"divert attention from
the fact that it had long been engaged in discriminatory employ-
ment practices that violated Federal law.” He cites a Yale Law
Journal article of yours.

My first question to you—well, let’s deal with the substance of it.
Do you think that that is a valid argument that discriminators do
divert attention away from their prior bad conduct by adopting af-
ﬁrx:il{atj)ve action plans, which is the argument Judge Thomas
makes?
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Mr. Davs. I don’t think that that is a common situation. I was
talking about a specific case, the Weber case, where I felt-—indeed,
argued as part of the Carter administration in that case that there
was evidence of intentional discrimination and we should be care-
ful not to let employers put forward affirmative action plans to
hide more deep-seated discrimination and come up with remedies
for that discrimination. So it wasn't either/or. My whole article is
about tailored responses to situations of discrimination. And there
may be some sgituations where it is necessary to have very hard
numbers as a remedy; in others it may be recruitment, it may be
spreading the word.

So I really think that that quotation was taken out of context,
and that is why I said what I said. I don't think that it is a wide-
spread practice of employers to use affirmative action plans to hide
their intentional discrimination. I think what they are doing, with
the encouragement of this Congress and, in the past, administra-
tive agencies, is trying to deal with their own discrimination before
the sheriff knocks on the door. And I think that is a commendable
thing. But I think that they should respond to their history of dis-
crimination and exclusion in a way that is tailored to their particu-
lar circumstances.

Senator SpecTER. Well, he doesn’t say that you said it was a
widespread practice. What he says you said was that it diverts at-
tention from the fact that they had been long engaged in discrimi-
natory employment practices that violated Federal law.

Mr. Days. Let me give you one example of how that is dealt with,
Senator. There is something called the four-fifths rule that you are
probably familiar with in employment discrimination. It suggests
that if an employer has, let’s say, minority or female employment
that is 80 percent of what it should be in that particular work
force, then Federal enforcement agencies may not go after that
particular employer. But it is made very clear in the uniform
guidelines that apparently Judge Thomas didn’t like very well that
the law does not protect employers who simply go by the numbers;
that an individual who is excluded as a result of this approach has
a right to go into court and get a remedy. And in other administra-
tions, the Government has supported that type of effort.

So I think that to the extent that employers do what is described,
there are remedies. That was not the issue I was dealing with in
my article, and Judge Thomas plucked that out to make a point
that apparently he was intent upon making.

Senator SpecTER. Well, OK. Even if he plucked it out, didn’t you,
in fact, say that it did divert attention from employers who had en-
gaged‘? in discriminatory practices to then adopt affirmative action

lans?
P Mr. Davs. I did say that, and I think there may be situations
that one has to be vigilant about, where an employer comes up and
says “I have an affirmative action plan. I can’t be a discriminator.”
And T think law enforcement officials and individuals and courts
have to look beyond that.

Mr. LAWRENCE. Senator Specter:

Senator SpeCTER. I won't pursue it further, but it seems to me a
fair reading of this is that he did not quote you out of context. But
I may be missing something.
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Professor Lawrence.

Mr. LawreNce. I just wanted to add something because I think
that this dialog, for me, gives us an opportunity to look at some-
11;_111ingh that I think went unnoted in the discussion with Senator

atch.

Senator SpecTER. Professor Lawrence, could I come back te you
for that? I just want to finish up with Professor Days on one point.
I would like to come back to you, if I may. Just one final question
for Professor Days and then we will come back to you, Professor
Lawrence.

Professor Days, do you think that Judge Thomas is intellectually
and educationally qualified? And I ask you that because you are a
professor at the Yale Law School, and we are about to have the
dean of the Yale Law School testify in support of Professor
Thomas. And we haven't given very much attention to that in the
hearing, and I would be very interested in your evaluation as to
whether he is intellectually and educationally qualified for the Su-
preme Court.

Mr. Days. My answer is, based upon the record as I have seen it,
that he is qualified. Certainly having gone to Yale Law School, I
could hardly be in a position to quarrel with that.

Senator SPECTER. (Good.

Mr. Days. What I am interested in is how he used that educa-
tion.

Senator SpEcTER. On behalf of all the Yale Law School gradu-
ates.

Mr. Davys. Indeed.

Senator SPECTER. Excuse me, Professor Lawrence. You had an
addendum?

Mr. LawreNce. Right. The addendum I had, Senator Specter,
was that I think that rather simplistic dichotomy that Judge
Thomas and Senator Hatch have drawn between voluntary affirm-
ative action and affirmative action in response to identified dis-
crimination is troublesome for me and I think misleading. And I
think it ties in with the comment that Professor Days made in this
footnote, because 1 think that, as Professor Days noted, the Con-
gress in these cases like Weber has identified systemwide, systemat-
ic discrimination in certain industries, and sees that, as a pragmat-
ic matter, this discrimination cannot be ended. We do not have the
resources to bring case after case, particularly individual case after
case. And when we can encourage employers to identify their own
past discrimination and enter into voluntary programs, that these
voluntary programs are, indeed, remedial. They are remedial of
and identity past discrimination by the employer who imposes it
upon oneself.

Now, certainly there will be individual cases where the employer
may try to hide behind that, and it is up to the Government en-
forcement agencies to identify those. But I think it very important
to understand that voluntary affirmative action does not mean that
there has not been past discrimination.

Senator SpecTER. Thank you very much, Professor Lawrence.

Just one comment in concluding, Mr. Chairman. The yellow light
is on. I think it is important for people to focus—and it ought to be
said explicitly—that when help is given for those who are discrimi-
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nated against, it is not only for justice for them, but it has very
broad societal benefit. It goes beyond the discriminated class. It
goes beyond African-Americans. It helps society as a whole. But
when you help African-Americans who are discriminated against
and bring them into a part of the share of the American livelihood,
and women, it helps us all. It tackles basic problems in the core
society. And too many people think of us against them. And when
you help the minorities, it is more than justice for them; it is a
benefit for all of us, what we are looking for.

Thank you very much.

Senator KENNEDY. Thank you very much.

Senator Simpson.

Senator SiMpsoN. Thank you, Mr. Chairman.

I welcome this panel. I see Drew Days, and I remember some
very delightful visits with him when I was a freshman U.S. Sena-
tor. This is a very impressive man, and he was very helpful to me
in my beginnings here. And I think he served with real distinction.
It is nice to see you again.

Mr. Days. Thank you, Senator.

Senator SimpsoN. The other gentlemen, I know of your reputa-
tions and your interest, and you present things very crisply for us.
It is our job to do this advise and consent, and 1 know that you
have certainly been in the forefront of these things and these kinds
of hearings in the past.

It is for us to do this process, and all of you have testified as to
the fact that he has this extraordinary early life experience, and
yet it doesn't seem to have done what should be done, or at least
given a result that you would like to see with regard to his writ-
ings and his commentaries and so on; that he has simply been a
good soldier in the Reagan-Bush administration, has not been too
forthcoming, has done little to help out those on the fringes of soci-
ety; and, of course, trying, as so many have, to put the test to him
cn, you know, what would you decide with Roe v. Wade, what
would you do and go back and look at his commentaries on Brown
and many other cases.

You all speak eloquently in support of affirmative action, and
you state your clear views on title VIII, and you talk about the
issue of economics versus these other things that are more person-
al. But one of the witnesses yesterday spoke of a study of what
characteristics a good Justice would have in common with some of
our fine Justices in the past, and the word “character” continued
to be used a great deal. Character. Strength of character, if you
will, the most common attribute of our best Justices. And those
that perhaps came through the crucible of a life described as we
know it now of Justice Thomas, might be one who would have the
firmest and strongest character.

Do you agree with that statement about character alone, not
about cases and the things to come and philosophies, but just plain
old character?

Mr. Days. Senator, I think character is very important, but I am
at a loss as to how to accurately and predictably measure character
or the impact that character will have on the decisions and fune-
tioning of the Supreme Court Justice.
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What I have to rely upon is what a person has done and what a
person has said, and I might have some hopes harbored deep down
in me that that person will grow, that person may change, that
person may broaden his or her outlook, but that is pure speculation
on my part and I do not know whether that is a satisfactory basis
Eor making the decision to confirm somebody to the Supreme

ourt.

Mr. EpLEY. Senator, I would put it more strongly than Professor
Days. I think that good character and integrity are necessary, but
not sufficient. The good character will not predict whether or not a
Justice appointed in 1885 will work to usher in the Lochner era,
will vote in the majority in Plessy v. Ferguson. Character alone will
not be a good predictor of the constitutional vision that that Jus-
tice brings to the Court.

So, while I certainly would urge the committee to satisfy itself
with respect to the nominee’s character, I would also urge you to
discern his constitutional vision. It seems to me you have a respon-
sibility, in partnership with the President, to determine the course
of our constitutional history, to determine what vision will be rep-
resented on that Court, and if you focus exclusively on character, it
does not seem to me that you were discharging that shared respon-
sibility with the President.

Se}?ai_:?or SimmpsoN. Professor Lawrence, do you have any thought
on that?

Mr. LawreNCE. I would only add, Senator Simpson, that, to my
mind, I have very little to go on in judging Judge Thomas’ charac-
ter. I would certainly, as Professor Days has indicated and I indi-
cated in my opening statement, want to believe, very strongly want
to believe, as a fellow African-American, that this is a person of
the highest character.

I think that it is true that when one, as you say, passes through
the crucible of American racism and poverty, that that can be a
character builder. I think that it can do other things, as well, that
we certainly have too much evidence in our community of people
whose character has been destroyed by that same experience. I am
not saying that is true of Judge Thomas. I believe that his charac-
ter is a good one, but I have very little evidence to know that,
except for the record, the public adult record. I cannot rely upon
Jjust the fact that he has lived through this experience.

Mr. Days. Senator, may I just add one brief footnote to my re-
marks——

Senator SiMpson. Please.

Mr. Davs [continuing]. And that has to do with the function of a
Justice of the Supreme Court. When a new Justice gets into confer-
ence, I assume that his brothers and sisters will recognize that he
is a person of high character. The question is what kinds of argu-
ments is he going to make, what kinds of positions will he or she
take. Indeed, in opinions and dissents, how will that person express
himself or herself?

We give character as the baseline, but it is how that Justice ex-
plains what is going on in the world and how the Constitution is
supposed to influence that. People will live or die, based upon not
his character, but how he views the law and how he thinks it ap-
plies to their situations.
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Senator SiMpsoN. I concur with that totally. I have been im-
pressed in my research and in the testimony of Judge Thomas that
the people that know him the very best are saying things about
him that I have never heard about anybody in my time here on
this panel, Democrat or Republican alike, under Jimmy Carter,
under Ronald Reagan, under George Bush.

I have never heard those things said about a man by the people
who know him best, the people in the EEOC—and I went and vis-
ited with them, as I said before-—people who worked with him, and
his degree of, an overworked word, sensitivity and compassion I
think is beyond commentary as to what he would do.

He spoke eloquently of how the person facing abortion, what an
anguishing decision. He spoke eloquently of the criminals awaiting
justice in the system. To me, that is what it is all about. Is this a
man, when your case is being presented, who is going to listen, pay
attention, and then generate the motions of fairness and compas-
sion and sensitivity, love, caring, you know, the works, that is what
this is all about in my mind, not sterility, you know, of what he
might or might not do based upon this or that.

Of course, you three have watched this confirmation process now
for years and know that we are slowly going to get to the point
where we will just not know anybody at all when they get here,
some big zip will be presented to us and we will mess around
trying to figure out who he or she is, and the more zip, the better
chance they will have—I mean zip in a zero, and not zip in spirit.

Mr. Days. Senator, may I say one thing in that respect?

Senator SimpsoN. Yes.

Mr. Days. I have read all the transcripts of these proceedings
and seen some of them on television, and I was very affected, Sena-
tor, by your report of your visit to the EEOC. But I will tell you
something that sticks with me today and has troubled me through-
out these proceedings, and it has to do with—I know that you have
bheen crossing swords over the question of abortion, but I was
struck by the fact that Judge Thomas gave his speech in the Lew
Lehrman Auditorium to the Heritage Foundation, and he com-
mended the approach that Lewis Lehrman took, using natural
law—and, Senator Biden, I do not want to get into natural law, it
is another point.

The CHAIRMAN. That is OK by me.

Senator HatcH. It is OK by us, too. [Laughter.]

Mr. Days. He was asked about this particular speech and wheth-
er he had read then or since Lewis Lehrman’s speech, he said he
had not. Now, I put his comments about the importance of this
issue in our society and how it divides the society and how painful
it is for all of us to deal with, and some of us have had to deal with
the issue up close. For a person to talk about that issue, without
even having read the speech that asserted that a fetus was as
person, strikes me as not sensitive at all. It strikes me as the
height of insensitivity, given the tremendous emotion that is in-
vested in the issue of abortion in the society.

Senator SimpsoN. I do hear that, but I think if you go look at his
testimony, you can see exactly what he explained as he was asked
about that speech, and it is funny to me how Lew Lehrman, you
know, somehow has been in his life and place on the scene has
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been distorted. He ran for the governorship in New York and
damn near beat Cuomo. I mean he is not some fellow that just, you
know, dropped down on the playing field and suddenly began to
babble conservative things. He presented himself in a way where I
believe that he got 49 percent of the vote in New York, or 48, in a
very spirited race with the present Governor.

Anyway, 1 have much more and you are very good to respond,
and I thank you very much.

Thank you, Mr. Chairman.

The CHairRMaN. Thank you.

I next recognize a fellow who 15 years ago probably never
thought that on his 58th birthday he would be sitting on a panel
about to ask questions of 2 nominee to the Supreme Court. Senator
Grassley, by the way, happy birthday.

Senator GrassLEy. Thank you. I have no questions of this panel.

The CHatrMAN. Well, we should do this more often on his birth-
day. [Laughter.]

I have been listening to the admonishments of the Senator from
South Carolina, who has been telling me—and he will tell me, 1
assure you, throughout these hearings—that we should make them
move more rapidly. We are going to limit witnesses to 5 minutes,
and Senators to 10 minutes. It is important for Senators, like Sena-
tor Hatch, who have additional questions or comments to be able to
speak, notwithstanding the fact that we have a large witness list.

So, [ am going to recognize Senator Hatch.

Senator HarcH. Thank you, Mr. Chairman.

1 have appreciated the testimony you brought here. We differ,
but that is what makes America great, too. One thing, though, I
did want to bring out is this issue of preferences. On the current
civil rights bill, there was an amendment, an anti-preference
amendment to do away with it. I voted for that. I have to say a
number of others voted against it and it was defeated.

But Thomas’ approach is that we should not have preferences on
a racial basis or on a gender basis or any other basis that discrimi-
nates against other people. And [ am concerned about it, because
in this country today, almost everybody, one way or the other, has
faced that issue at one time or another in their lives, and it is cre-
ating difficulty and problems over America which I think, in a
sense, is creating even more unrest and distress.

Mr. Days, as you know, I have a great deal of regard for you, and
I certainly respect both the others. I just do not know you as well
as I know Mr. Days. But I do not think that lumping veterans pref-
erences or welfare or food stamps or any number of other prefer-
ences that have given society into this particular discussion is cor-
rect, because, first of all, society does make preferences.

We in many ways take care of the poor, the sick, the needy, per-
sons with disabilities, and those are preferences, but they are race
neutral preferences, and veterans preferences are race neutral
preferences. I think what Clarence Thomas is saying is, look, there
is no justification to ever have racial preferences based solely on
race or any kind of preferences based solely on what a person is or
is not in our society. That ultimately involves discrimination
against others.
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Now, I think there are two interesting sides to this issue. If we
could solve it, you and I would be so happy, because it is one of the
real problems in our society today. I would like you, all three of
you, if you will—I have respect for your intellectual acumen, indi-
vidually—give some thought to how we might help everybody who
is disadvantaged, not just those who are African-Americans or His-
panic-Americans or Asian-Americans, or whatever, but everybody
who is disadvantaged, but at the same time really put some teeth
into stamping out discrimination by building upon maybe these
ideas that Clarence Thomas has, and others have, as well, to basi-
cally end discrimination through tougher penalties, rather than
discriminating against other people, through reverse discrimina-
tion.

I think tougher penalties, either monetary sanctions or criminal
penalties, may be the real way to get to the bottom of discrimina-
tion, and I think you would avoid the problem of so many people
feel they are discriminated against, because we give racial prefer-
ences on the basis of race in any given sttuation.

But I would like to have your thoughts on that. I would like you
to write to me and tell me how you think that might work and
what might be the better approach, and give me what you think
are the subtleties and the intricacies of how we would handle that
type of approach vis-a-vis the other.

Now, I am not asking you to give up your ideas on the other, but
I would like you to give me some suggestions, all of us some sugges-
tions and ideas on how we might better really resolve these prob-
lems of discrimination in America.

Mr. Days. May I just respond briefly, Senator?

Senator HaTcH. Surely.

Mr. Davs. The problem I have with tougher criminal penalties is
not that we find the evil actor, that person should not be penalized to
the ultimate of the law, it is that, in so many respects, we have gone
beyond that point in our society and we are dealing with employers
who are not evil actors—

Senator Harch. Right.

Mr. Days. [continuing]. But they have run institutions that in the
past excluded minorities or women, and then the question becomes
one of, well, how do we get them. Well, the employer says I have a
test that I use to determine whom I am going to hire, and the laws
well, well, if that test has a discriminatory impact upon those groups,
then something has to be done about it.

Senator HatcH. Right.

Mr. Davys. Now, that is not the employer that you want to put
behind bars. Yet, what is the solution? The solution has been that
the Griggs test, the approach that has been developed based upon
Griggs, and even to this day is acknowledged, at last in part by the
Supreme Court, is an answer that we have to continue to use until
we have dealt with those institutional systemic problems of dis-
crimination.

Senator HarcH. I am a hundred percent behind the Griggs test,
and I think most people in the Congress really are.

Mr. Days. That makes me feel great, Senator.

Senator HatcH. I know, but I am.
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Mr. Days. The counting that I have done on the Supreme Court
makes me less comfortable.

Senator HarcH. To make a long story short, I really do believe
that—I am not just talking criminal sanctions. That would only be
used in the most extreme cases, but actual monetary penalties and
sanctions, which business people did pay attention to because that
is the bottom line to them. And I think that there may be some
way of utilizing that. That is why I am asking you to consider it.
There may be some way of utilizing that that gets us off of this
racial preference approach, that discriminates against others who
feel that sting of discrimination too, in our desire to get rid of past
discrimination and current discrimination really at the expense of
innocent people. And that is all I am asking, help us on this, be-
cause you people deal with this every day. I do in a sense, but not
ilearly in the depths that you have to and that you have personal-
y.
So I am asking for help here, and sincerely doing so.

Mr. EpLEY. Senator, I appreciate the invitation to write you and
will do that.

Senator HartcH. Good.

Mr. EpLEy. What [ hope that the committee will focus on, howev-
er, is: In the context of this nomination, it seems to me that the
committee should be looking for two things in the nominee. One of
those is an ability to engage in precisely the kind of pragmatic,
conceptually rich exchange about issues of race relations that you
and Professor Days have been engaged in for the last couple of
minutes. But the other is to see whether or not the nominee is
someone who will not act as a superlegislator, someone who will be
respectful of the policy balances that are struck by you here in the
Congress.

Now, on both of those two criteria, pragmatism, principled prag-
matism on the one hand and respect for the congressional role on
the other, it seems to me this nominee on the record—not on his
character but on his record—is woefully lacking. The manner in
which he has engaged in discussions of these race issues in the past
has not been along the terms that we have been engaged in for the
last several minutes. Instead it has been dogmatic, as I was discuss-
ing with Senator——

nator HarcH. Well, I think those are interesting comments. I
didn’t mean to cut you off.

Mr. EpLEY. And with regard to the respect for the congressional
role, his repeated view, in my estimation, in my assessment, ex-
treme and outside the mainstream interpretation of title VII as it
now stands on the books and of judicial precedents indicate, it
seems to me, that he would not be a fair umpire in disputes be-
tween the branches, a fair umpire in interpreting congressional
will. Everything in the record suggests that as a %upreme Court
Justice he would seek to implement the policy preferences, the pre-
ferred interpretations of statute in the 14th amendment that he
has been speaking for the last 9 years, that he would overturn
Santa Clara, that he would overturn Weber, that he would over-
tarn Fullilove. He hasn't said anything to the contrary.

The work that the Congress has been doing in the last couple of
years on civil rights legislation, it seems to me, is quite at odds
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with the positions that this nominee has taken historically. And a
close reading of the transcript does not dispel the concern that I
have that as a Justice he would be an activist in every bit the same
way that the current Supreme Court has been an activist, to the
collective dismay of the Congress, on civil rights issues.

Senator HatcH. Well, what you seem to be saying is that if he is
a liberal activist that is fine, but if he is a conservative activist
that is not so good.

Mr. EpLEYy. No, I—

Senator HatcH. Let me just say this: I have known Clarence
Thomas for 10 years, and I have to say that it is interesting how
two individuals can perceive a person so much differently.

For instance, I have no doubt in my mind—well, you will prob-
ably notice that the only affirmative action questions came from
this side of the table. It started with Senator Specter, and I was the
only other one to even raise the issue. Nobody on the other side
raised the issue, to my recollection—although they may have. I
may have been temporarily absent on a couple of occasions. But it
was raised by us because we think it is an important issue.

I have known him for 10 years, and ] have te say, No. 1, on the
pragmatic issue, he understands this area very, very well. Probably
as well as any of you do. In fact, I would submit he does. He has
had wide experience, both in the private sector ag a corporate
lawyer, in the State, in all three branches of the Federal Govern-
ment, and really almost 10 years in the EEOC which is one of the
most complex, difficult agencies to run.

I think if anybody does understand these issues, it has got to be
Clarence Thomas. And part of the reason that I understand him is
we have had a dialog for 10 years. Now, part of it also because Mr.
Days and I have had dialog on these issues as well, and I consider
very few people his equal in this area.

So, No. 1, I think he does understand it, and I think he takes a
position that is contrary to yours and I think which is supported by
the vast majority of the American people. No. 2, with regard to his
fairness, I want you to know that I know Clarence Thomas very
well, and over the last 10 years, if I was to pick a person who
would be super fair on race relations and equal rights and civil
rights, he would be one of the people that would be at the top of
the list, because I think he will be. And I do not think he will be
an activist for conservative principles. I think he will be an activist
in trying to make sure that individuals are granted rights and are
kept free and that they have civil rights and equality.

So that has been my perception. Yours is different. And mine
comes from very practical experience of working with him as chair-
man of the Labor Committee and also as ranking member since
Senator Kennedy has become chairman on problems on a daily
basis involving these very problems.

So I think we both share the same concerns. All four of us—the
three of you and myself—and I think Clarence Thomas would like
the same type of results. The question where we differ is what is
mainstream in America and what isn’t. And I submit that the vast
majority of the American people would agree with Clarence
Thomas on the issue of preferences.
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Well, thank you. I appreciate you, 1 appreciate listening to you,
and I will look forward to not only letters, but any time you are in
town, if you would like to try and stop in and chat with me about
these things, I would be more than happy to do so and get your
advice on some of these suggestions we have made.

The CuHAIRMAN. Good Iuck, gentlemen.

Let me make one point, if I may, speaking of pragmatics. I recog-
nize there is a different constitutional test that is applied with
regard to types of preferences that are offered. From a pragmatic
standpoint, a preference is a preference is a preference to someone
who gets bumped out because of preference. I continue to find it
fascinating that we talk about preferences as they relate to affirm-
ative action when they affect blacks and women and minorities,
but we also talk about preferences when they relate to standing,
status, and tests, for example, when applying to scheol. Your law
school, Mr. Days, is one of the—probably the most difficult one to
get into. I am not suggesting that it is the best but because of its
small class size, it is the most competitive.

I was told by several law deans—whom I will not name, but I
don’t think anyone will dispute this—that the vast majority of the
people who apply to your law school are qualified to do the work
there, Most people who apply to your law schoecl, Mr. Edley, are
qualified to do so. They don’t apply to Harvard and Yale unless
they are already, in most cases, qualified.

The question is: How do you pick among the qualified?

Now, if, in fact, somebody’s father and grandfather went to Yale
and they get in, even though their marks aren’t quite as good as,
say, the son or daughter of someone who didn't go to Yale, that is a
preference. The end result is that somebody didn’t get to go to Yale
because of a preference. The real impact is the same. But somehow
we don't talk about those things.

Someone’s father or mother contributes to a library to be con-
structed on campus, assuming they are already qualified, it does
impact on whether or not they get into school. That is a preference.
We do not call that a preference.

Now, granted, I recognize the constitutional distinction, but the
impact is one that I hope we do not lose sight of when we are talk-
ing about preferences. A preference is a preference is a preference.
Somebody gets excluded, because of the existence of a preference,
and I find we get all upset and excited about preferences when
they relate to minorities, but hardly ever get exercised when they
are preferences as a consequence of social standing or any other
aspect of the way this society functions. I am not criticizing, I am
just pointing out.

At any rate, let me ask one question of Mr. Edley. I apologize,
and I thank Senator Kennedy for chairing these hearings. I was
unable to be here this morning. I have this cne question.

If Justice Scalia’s views in Morrison, the dissenting views were
the majority view, not whether or not Clarence Thomas holds those
views, not whether he subscribes to them, but this is an area of ex-
pertise you have, you possess, were Justice Scalia’s views in Morri-
son to prevail on the Court, what would be the impact upon regula-
tory agencies that exist today in the Government?
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Mr. EpLEy. It is an excellent question, Senator, and it certainly, I
think it quite obviously a serious challenge. It has certainl
been a basic tenet in administrative law, since at least the ICC,
that it is possible to create administrative agencies with some
measure of independence from direct presidential control.

To assert now at this late hour that this administrative inven-
tion is an affront to individual liberties is not only wildly histori-
cal, but it really stands on its head many of our understandings
about the separation of powers.

So, I think that if one is going to speak, if one is going to em-
brace the Scalia dissent in Morrison v. Olson, one must, certainly
as a constitutional lawyer, be prepared to explain where is the
storipizing point in this line of analysis, if the President must have
control.

The CrairMaN. That is my point. As I read the dissent—and 1
have read it and reread it and read it and reread it, read the cri-
tiques of it, read the praise of it—it seems to me inescapable—and
please correct me if I am wrong—the conclusion seems inescapable
that every major regulatory agency, if you apply the reasoning he
applies in Morrison v. Olson, would fall on the grounds that his
strict application of separation of powers, as he defines it-—al-
though it is not defined in the Constitution in that strict sense—
would render every one of those major agencies in Government
that do limit the ability of the President to fire without cause, to
begin this practice, just that one point.

Mr. EpLEY. That is right, Senator. Now, I might also add that—
well, the key point, it seems to me, is that you could try to salvage
the principle that Scalia suggests by, for example, saying that this
kind of criminal prosecution and investigation is in some sense at
the core of the Executive power, and that——

The CHAIRMAN. So, it is unique in that sense, and, therefore——

Mr. EpLEY. That is right, and that other matters of Executive ad-
ministration would not be treated the same way.

The CHAIRMAN. But at a minimum, you would have to distin-
guish in ways that, on its face, do not seem obvious.

Mr. EpLEY. And if I can drive the point home, Senator, at a mini-
mum, I would hope that a nominee to the Court would be able to
engage in a dialog with you about how the principle might be limit-
ed or what the implications of that principle would be.

If we expect a constitutional vision from a member of the Court,
it seems to me you could expect no less than that in the confirma-
tion process.

The CHAIRMAN. Gentlemen, I thank you very much. As you can
tell, I quite frankly assumed that by this time you would be long
gone. The fact that you are all here still testifying is evidence that
this panel has great respect for your judgment, or at least feels an
obligation to challenge your assertions, because of the respect given
you by the community at large, so it is a compliment to you all

I appreciate your taking the time, and making the effort to be
here. I know from experience that, for law professors of standing
and consequence to testify against a nominee to the Supreme Court
is not seen as a wise career move so I thank you very much for
having the strength of character to make your views known. As I
have said, I have known Mr. Days for a long time, and we have
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agreed and disagreed, but speaking of character, one could never
question his, nor that of the other gentleman.

So, I thank you very much and appreciate your taking the time
to be with us this morning.

Mr. EpLEY. Thank you, Senator.

The CHalrMAN. Now, we will move to the next panel. Our next
panel, Sister Mary Virgilius Reidy, former principal of a school at-
tended by Judge Thomas, St. Benedict’s, in Savannah, GA; Father
John Brooks, president of Holy Cross College; Hon. John Gibbons,
former chief justice of the third circuit, and now professor of law at
Rutgers University; and Dr. Niara Sudarkasa, president of Lincoln
University.

I appreciate you all being here. Dr. Sudarkasa does not know,
but she and 1 are almost neighbors. Lincoln University is sort of in
my backyard, or I am in their front yard.

I want to thank you all. Let me acknowledge ahead of time,
Sister, when you are speaking, if I find myself involuntarily saying
“yester” or “‘noster,” it is purely that, involuntary. Father Brooks,
if I say something to you that appears to be contentious, will you
give me anticipatory absolution, and if you could write a little note
to my brother-in-law, who is a graduate of your university, that I
treated you nicely, regardless of how it goes, I would appreciate it.

With that, with all kidding aside, let me begin, I assume in the
order that we began. Sister, welcome. It is nice to formally have
you before us, and please begin with your testimony.

STATEMENT OF A PANEL CONSISTING OF SISTER MARY VIRGI-
LIUS REIDY, FORMER PRINCIPAL, ST. BENEDICT'S, SAVANNAH,
GA; FATHER JOHN BROOKS, PRESIDENT, HOLY CROSS COL-
LEGE; HON. JOHN GIBBONS, PROFESSOR OF LAW, RUTGERS
UNIVERSITY; AND NIARA SUDARKASA, PRESIDENT, LINCOLN
UNIVERSITY

Sister VIrGILIUS. Mr. Chairman and members of the committee, I
would like to introduce myself. I am Sister Mary Virgilius Reidy, a
member of the Institute of Missionary Franciscan Sisters.

We, the Missionary Franciscan Sisters have a long history among
the black people of Georgia, a history of which we, the so-called
“pigger nuns,  are justifiably proud. Our foundress, a few years
after establishing a first foundation in Minnesota in 1873, having
heard of the poverty and oppression of the recently freed Negro in
the South, moved courageously and quickly to open a training
school for girls in Augusta, and one later in Savannah. After the
turn of the century, we opened other schools in both cities and con-
tinued to educate black children at primary and high school levels,
until laws concerning integration caused their closure.

From my lived experienced in Georgia for 13 years, during which
time I first met Clarence Thomas as a fifth grade student, I can
readily empathize with any youngster who grew up as a second-
class citizens in the hard days of segregation.

Clarence Thomas was no stranger to the indignities suffered be-
cause of the Jim Crow laws. It was not easy to have to swim at a
beach for blacks only, to be served food through a hatch at the
back of a restaurant in the pouring rain, a restaurant only whites
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could enter, or to be required to pay for that food before it was
given, to ride always in the rear of the bus, and to see their par-
ents suffer like indignities. Such treatment could easily ieave a
person embittered and scarred, but such is not the person we meet
in Clarence Thomas.

Even in his early years, Clarence was an independent thinker,
one who challenged the status quo. Is it any wonder, then, that at
a young age, he questioned the daily recitation of the Pledge of Al-
legiance, which ensures liberty and justice for all, when neither lib-
erty nor justice was available to black children? Do we perhaps
begin to see here the early beginnings of a judicial mind, so ably
demonstrated at these hearings?

I taught Clarence Thomas in the eighth grade. He was a regular
fun-loving boy. He was cooperative and studious, willing to give a
helping hand to those less able than himself. He was always grate-
ful to those who provided a home for him and to the Sisters who
taught him. He seemed to recognize and appreciate the sacrifices
others made for his betterment.

Even in later years, after his appointment as Chairman of the
EEQC, Clarence Thomas showed his gratitude by making a special
visit to Boston to thank me and the other Sisters who had taught
him. 1 might add that the 1,000 or more young people, who over
several years graduated from my class, Clarence was one of the few
who came to say “thank you.”

His question on that occasion was a searching one: Why was it
that you Sisters could do for us black kids what nobody else could
or did do? My answer had to be that, as followers of our founders,
who, like St. Francis, loved God and his poor, we too would love
God in the person of these children put especially in our care.

During these hearings, much has been said about certain speech-
es and writings of Judge Thomas. One speech with which I am fa-
miliar has not been referred to thus far. I am referring to a speech
delivered to the Franciscan Sisters in a fund raising appeal. It is
dated April 5, 1986, for your easy reference and reading, and I
highly recommend it.

What has since become a national concern was then a grave con-
cern for Clarence Thomas. He said, and I quote:

What we had yesterday is precisely what we need now, as a bare minimum, as an
indispensable starting point, that is, God, values, morality, and, of course, education.
The Sisters accepted our equality without a Civil Rights Act, they accepted equality
of education without a Supreme Court decision, they lived in the inner city with us
before we knew that it was the inner city.

Judge Thomas has not forgotten his roots. He lived day by day
the cruel story of discrimination. He knows the results of being on
the wrong side of the law, not because of what one has done, but
because of the color of one’s skin.

I am most grateful for having this opportunity to testify in favor
of Judge Thomas’ confirmation as a Justice of the Supreme Court.
The road from the unpaved streets of our part of Savannah to
these hallowed halls cannot have been an easy one to travel, but
Clarence Thomas has demonstrated that he has overcome obstacles
that might have defeated a lesser man.

Thank you.

The CHairMaN. Thank you, Sister.
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Father Brooks.

STATEMENT OF FATHER JOHN E. BROOKS

Father Brooks. Mr. Chairman, I am the Reverend John E.
Brooks of the Society of Jesus, president of the College of the Holy
Cross in Worcester, MA.

It is both an honor and a pleasure for me to appear before you
on behalf of Judge Clarence Thomas and to participate in the proc-
ess which I hope will conclude with the seating of Judge Thomas as
an Associate Justice of the Supreme Court. I have known Judge
Thomas for almost a quarter century, so I believe I can speak
about him with some authority.

I first came to know Judge Thomas when he was a student at the
College of the Holy Cross from 1968 to 1971. When he entered the
college, 1 was vice president and academic dean. Appointed presi-
dent of the college in 1970, Judge Thomas’ graduating class in 1971
was the first over which I presided as president.

In preparation for this meeting today, I came across a memoran-
dum which I had written on April 21, 1970, to the Reverend Ray-
mond J. Swords of the Society of Jesus, my immediate predecessor
in the presidency of the college, in which memorandum I had rec-
ommended that he appoint Clarence Thomas to membership in
Alpha Sigma Nu, the national Jesuit College Honor Society. The
reasons I gave them may be of interest today. Allow me to gquote
from that memo.

May I recommend that you consider nominating Clarence Thomas, class of 1971,
to membership in Alpha Sigma Nu. Clarence has a cumulative quality point index

of 3.577 and ranks very high in his class. He is a member of the Purple Key, the
Black Student Union, and is genuinely respected by his fellow students.

The good judgment, integrity, and serious concern for the college
which I had observed in Clarence Thomas as a student, and then
his educational record and experience which I had followed closely
during the years following his graduation from Holy Cross, led me
to seek his appointment to the board of trustees of the college in
1978. He served two 4-year terms from 1978 through 1986, and he
was reelected to the board in 1987, and continues to serve at the
present time.

Judge Thomas is an active member of our board, concerned
about all those things board members ought to take seriously: Edu-
cational quality, finances, student and faculty productivity and the
like. However, I would like to limit my remarks to characteristics I
have observed in him which I suspect have some bearing upon his
fitness to serve on our highest Court. They are his energetic con-
cern for the education of all our young people, especially for those
of minority backgrounds, and his very practical approach to obtain-
ing it for them. Judge Thomas is a realist. He knows the essential
part which a good solid education has played in his own rise from
abject privation to prominence, and he knows that it is the key
which will unlock the same doors for others. Judge Thomas has
been an active recruiter of minority students for Holy Cross,
making the college known to them, assisting them in the applica-
tiotl,-l process, and making sure that, once enrolled, they do not drop
out.
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I find it difficult to recall a single meeting of the board of trust-
ees during which Judge Thomas did not question the administra-
tors of the college, including the president, about the status of mi-
nority recruitment—how many African-American students did we
enroll; how many had applied; from which high schools; with what
SAT scores; about the status of financial aid for minority students;
about the relative rank in class of minority students; about the
social climate for minority students; about the graduation record of
minority students. With a willing acknowledgment that minority
students might need and be given some special and supplementary
counseling, Judge Thomas insisted always that every student be
held to the same standards of excellence and that each one be
lg'iven the opportunity and effective encouragement to attain excel-
ence.

As a trustee, Judge Thomas met frequently with African-Ameri-
can students at Holy Cross. On occasions of his visits to the college,
he scheduled meetings with our Black Student Union so that he
might have a firsthand, personal knowledge of those students with
a background like his own. Over the years, he became a kind of
role model for our African-American students, and in speaking
with them, he was never stingy with either advice, know-how, or
making the right connections for them. His message was never an
easy one, but it was real and it was practical: Work hard, make the
best of every opportunity, and know that we are there to help in
every way we can.

Judge Thomas is a practical man. He is well aware that the
board, room, and tuition costs at a private, 4-year, liberal arts col-
lege like Holy Cross are far and beyond the financial resources of
almost all minority applicants. He has been constant in his support
for our Martin Luther King, Jr., scholarship program for African-
American students which makes possible for others the same brand
of opportunity which was made possible for him.

Over the past few months, you have heard and read a great deal
about Judge Clarence Thomas. My personal knowledge of him con-
vinces me that he is a man of compassion, good judgment, and in-
telligence. His zeal for justice, freedom, and equal opportunity for
all Americans is well-known to us at Holy Cross. Our highest Court
will be greatly honored and enriched by his service.

I thank you, Mr. Chairman.

[Prepared statement follows:]
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CLARENCE THOMAS SENATE HEARINGS
16 September 1991

MR. CHAIRMAN:

I AM THE REVEREND JOHN E. BRCOKS, §.JF., PRESIDENT OF THE

COLLEGE OF THE HOLY CROSS IN WORCESTER, Ma.

IT IS BOTH AN HONCR AND A PLEASURE FOR ME TO APPEAR BEFORE
YOU IN BEHALF OF JUDGE CLARENCE THOMAS AND TO PARTICIPATE IN
THE PROCESS WHICH I HOPE WILL CONCLUDE WITH THE SEATING OF
JUDGE THOMAS AS AN ASSOCIATE JUSTICE OF THE SUPREME COURT.
I HAVE KNOWN JUDGE THOMAS FOR ALMOST A QUARTER CENTURY, SO I

BELIEVE I CAN SPEAK ABOUT HIM WITH SOME AUTHORITY.

I FIRST CAME TO KNOW JUDGE THOMAS WHEN HE WAS A STUDENT AT
THE COLLEGE OF THE HOLY CROSS FROM 1968 TO 1971. WHEN HE
ENTERED THE COLLEGE, I WAS VICE PRESIDENT AND ACADEMIC DEAN.
APPOINTED PRESIDENT OF THE COLLEGE IN 1970, JUDGE THOMAS’
GRADUATING CLASS IN 1971 WAS THE FIRST OVER WHICH I PRESIDED

AS PRESIDENT.

IN PREPARATION FOR THIS MEETING TODAY, I CAME ACROSS A
MEMORANDUM WHICH I HAD WRITTEN ON APRIL 21, 1970 TO THE REV.
RAYMOND J. SWORDS, 8.J., MY IMMEDIATE PREDECESSOR IN THE
PRESIDENCY OF THE COLLEGE, IN WHICH I HAD RECOMMENDED THAT
HE APPOINT CLARENCE THOMAS TO MEMBERSHIP IN ALPHA SIGMA NU,
THE JESUIT COLLEGE HONOR SOCIETY. THE REASONS 1 GAVE THEN

MAY BE OF INTEREST TODAY. LET ME QUOTE FROM THAT MEMO:



-2~

««.MAY I RECOMMEND THAT YOU CONSIDER NOMINATING CLARENCE
THOMAS, CLASS OF 1971 TO MEMBERSHIP IN ALPHA SIGMA NU.
CLARENCE HAS A CUMULATIVE QPI (QUALITY POINT INDEX)} OF 3.577
AND RANKS VERY HIGH IN HIS CLASS. HE IS A MEMBER OF THE
PURPLE KEY, THE BLACK STUDENT UNION AND IS GENUINELY

RESPECTED BY HIS FELLOW STUDENTS."

THE GOOD JUDGMENT, INTEGRITY, AND SERIOUS CONCERN FOR THE
COLLEGE WHICH I HAD OBSERVED IN CLARENCE THOMAS AS A
STUDENT, AND THEN HIS EDUCAIONAL RECORD AND EXPERIENCE WHICH
I HAD FOLLOWED CLOSELY DURING THE YEARS FOLLOWING HIS
GRADUATION FROM HOLY CROSS, LED ME TO SEEK HIS APPOINTMENT
TO THE BOARD OF TRUSTEES OF THE COLLEGE IN 1978. HE SERVED
TWO FOUR~YEAR TERMS FROM 1978 - 1986, WAS REAPPOINTED TO THE

BOARD IN 1987 AND CONTINUES TO SERVE AT THE PRESENT TIME.

JUDGE THOMAS IS AN ACTIVE MEMBER OF OUR BOARD, CONCERNED
ABCQUT ALL THOSE THINGS BOARD MEMBERS OUGHT TO TAKE
SERIOUSLY; EDUCATIONAL QUALITY, FINANCES, STUDENT AND
FACULTY PRODUCTIVITY AND THE LIKE. HOWEVER, I WOULD LIKE TO
LIMIT MY REMARKS TO CHARACTERISTICS I HAVE OBSERVED IN HIM
WHICH I SUSPECT HAVE SOME BEARING UPON HIS FITNESS TO SERVE
ON OUR HIGHEST COURT. THEY ARE HIS ENERGETIC CONCERN FOR
THE EDUCATION OF ALL OUR YOUNG PEOPLE, ESPECIALLY FOR THOSE
OF MINCRITY BACKGROUNDS, AND HIS VERY PRACTICAL APPROACH TO
OBTAINING IT FOR THEM. JUDGE THOMAS IS A REALIST. HE KNOWS

THE ESSENTIAL PART WHICH A GOOD SOLID EDUCATION HAS PLAYED
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IN HIS OWN RISE FROM ABJECT PRIVATION TO PROMINENCE, AND HE
KNOWS THAT IT IS THE KEY WHICH WILL UNLOCK THE SAME DOORS
FOR OTHERS. JUDGE THOMAS HAS BEEN AN ACTIVE RECRUITER OF
MINORITY STUDENTS FOR HOLY CROSS, MAKING THE COLLEGE KNOWN
TQ THEM, ASSISTING THEM IN THE APPLICATION PROCESS AND

MAKING SURE THAT ONCE ENROLLED, THEY DO NOT DROP OUT.

I FIND IT DIFFICULT TO RECALL A SINGLE MEETING OF THE BOARD
OF TRUSTEES DURING WHICH JUDGE THOMAS DID NOT QUESTICN THE
ADMINISTRATORS OF THE COLLEGE, INCLUDING THE PRESIDENT,
ABOUT THE STATUS OF MINORITY RECRUITMENT =-- HOW MANY
AFRICAN~AMERICAN STUDENTS DID WE ENRCLL, HOW MANY HAD
APPLIED, FROM WHICH HIGH SCHOOLS, WITH WHAT SAT SCORES;
ABCUT THE STATUS OF FINANCIAL AID FOR MINORITY STUDENTS;
ABOUT THE RELATIVE RANK IN CLASS OF MINORITY STUDENTS; ABOUT
THE SOCIAL CLIMATE FOR MINORITY STUDENTS; ABOUT THE
GRADUATION RECORD OF MINORITY STUDENTS. WITH A WILLING
ACKNOWLEDGEMENT THAT MINORITY STUDENTS MIGHT WEED AND BE
GIVEN SOME SPECIAL AND SUPPLEMENTARY COUNSELLING, JUDGE
THOMAS INSISTED ALWAYS THAT EVERY STUDENT BE HELD TO THE
SAME STANDARDS OF EXCELLENCE, AND THAT EACH ONE BE GIVEN THE
OPPORTUNITY AND EFFECTIVE ENCOURAGEMENT TC ATTAIN

EXCELLENCE.

AS A TRUSTEE, JUDGE THOMAS MET FREQUENTLY WITH AFRICAN-
AMERICAN STUDENTS AT HOLY CROSS. ON QCCASIONS OF HIS VISITS

TQO THE COLLEGE HE SCHEDULED MEETINGS WITH OUR BLACK STUDENT
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UNION SO THAT HE MIGHT HAVE A FIRST-HAND PERSONAL KNOWLEDGE
OF THOSE STUDENTS WITH A BACKGROUND LIKE HIS OWN. OVIR THE
YEARS, HE BECAME A KIND OF ROLE MODEL FOR OUR AFRICAN-
AMERICAN STUDENTS AND IN SPEAKING WITH THEM, HE WAS NEVER
STINGY WITH EITHER ADVICE, KNOW-HCW, OR MAKING THE RIGHT
CONNECTIONS FOR THEM. HIS MESSAGE WAS NEVER AN EASY OFE~-BUT
IT WAS REAL AND PRACTICAL: WORK HARD, MAKE THE MOST GF
EVERY OPPORTUMITY, AND KNOW THAT WE ARE THERE TO HELP IN

EVERY WAY WE CAN.

JUDGE THOMAS IS A PRACTICAL MAN. HE IS WELL AWARE THAT THE
BOARD, ROOM AND TUITION COSTS AT A PRIVATE, FOUR-YEAR,

LIBERAL ARTS COLLEGE LIKE HOLY CROSS ARE FAR AND BEYOND THE
FINANCIAL RESOURCES OF ALMCST ALL MINORITY APPLICANTS. HE

HAS BEEN CONSTANT IN HIS SUPPORT FOR OUR MARTIN LUTHER KING, TR.
SCHOLARSHIP PROGRAM FOR AFRICAN-AMERICAN STUDENTS WHICH

MAXES POSSIBLE FOR OTHERS THE SAME BRAND OF OPPORTUNITY

WHICH WAS MADE POSSIBLE FOR HIM.

OVER THE PAST FEW MONTHS, YOU HAVE HEARD AND READ A GREAT
DEAL ABOUT JUDGE CLARENCE THOMAS. MY PERSONAL KNOWLEDGE OF
HIM CONVINCES ME THAT HE IS A MAN OF COMPASSION, GOOD
JUDGMENT AND INTELLIGENCE. HIS ZEAL FOR JUSTICE, FREEDOM
AND EQUAL OPPORTUNITY FOR ALL AMERICANS IS WELL~-KNOWN TO US
AT HOLY CROSS. OUR HIGHEST COURT WILL BE GREATLY ENRICHED
BY HIS SERVICE.

THANK YQU.
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The CHairMAN. Thank you very much, Father.

Judge Gibbons, it is good to see you again. As I should note for
the record, everyone in the third circuit took and takes great pride
in you. You are one of the fine judges in this country, and it is a
pleasure to have you here. It really it. I am not being solicitous.

STATEMENT OF HON. JOHN GIBBONS

Mr. Gieeons. It is a pleasure to be here, Mr. Chairman.

I am the Richard J. Hughes professor of constitutional law at
Seton Hall University.

The CHaIRMAN. Did I say Rutgers?

Mr. Giesons. You said Rutgers, and 1 have had the pleasure of
teaching there as well.

The CHAIRMAN. I beg your pardon.

Mr. GmeBonNs. And as you mentioned, I was, until January 15,
1990, chief judge of the third circuit, and I served as a judge on the
court of appeals for 20 years.

Until September 6 last, I was vice chairman of the board of trust-
ees of Holy Cross College, and it was in that capacity that I came
to know and to respect Clarence Thomas.

In my dealings with him, I was left with the clear impression
that Judge Thomas is intellectually gifted, open-minded, not doctri-
naire, and receptive to persuasion. He is, I am convinced, anything
but the rigid, inflexible conservative that some have charged him
with being. .

The most puzzling charge against him is that Judge Thomas will
be unsympathetic to human rights claims. One experience that 1
shared with him serves to illustrate the contrary. On September
14, 1985, I presided at a meeting of the Holy Cross Board of Trust-
ees which took up the issue of divestiture by the college of invest-
ments in companies doing business in South Africa. The choice was
between complete divestiture on the one hand, and on the other,
divestiture only of those companies which did not adhere to the so-
called Sullivan principles governing company treatment of employ-
ees and others. Strong, and on the whole quite reasonable, argu-
ments were put forth by board members in favor of the Sullivan
principles position. Some members even had connections with com-
panies which they were convinced were doing a great deal to im-
prove the lot of black South Africans.

When Clarence Thomas’ turn came to speak, he eloquently urged
the board to opt for total divestiture. His reasons are relevant, I
think, to this commitiee’s inquiry. He insisted that every person
had a prepolitical right to be treated as of equal worth, and that
any regime which by law refused to recognize that right was so ille-
gitimate that it should be replaced.

Largely because of Clarence Thomas’ reasonable articulation of a
human rights position, the board was persuaded to opt for total di-
vestiture.

This incident occurred long before Clarence Thomas was under
consideration for the Supreme Court, or even the court of appeals.
Thus, his philosophical position on the existence of prepolitical
human rights which governments should recognize was well
thought out long before the question of his judicial philosophy was
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ever an issue. It was no surprise te me, therefore, that in some
other forums he articulated a similar philosophical position.

There is, of course, a difference between political philosophy and
jurisprudence. 1t is entirely conceivable that one may recognize the
injustice of inequality and at the same time insist, as legal positiv-
ists do, that judges may not resort to philosophical notions of jus-
tice to go beyond the text of a law enacted by others. Judge Bork,
for example, is an articulate spokesman for the legal positivist posi-
tion who unquestionably personally abhors many of the instances
of injustices about which, he thinks, judges are powerless.

In his answer to Senator Biden's question on Tuesday last about
a constitutional right of privacy, Judge Thomas on the other hand
acknowledged the legitimacy of the Supreme Court’s recognition of
that nontextual human right.

The recognition by the Supreme Court, in interpreting the Con-
stitution, of nontextual prepolitical human rights poses for a de-
mocracy the majoritarian dilemma, no better articulated than by
the late Alexander Bickel. Bickel algo articulated the most signifi-
cant restraint upon life-tenured Supreme Court Justices; namely,
their dedication to the Court’s tradition of deciding great matters
of principle only after meticulous scholarship and adversarial de-
velopment of the competing arguments.

One aspect—I see my light is on, Mr. Chairman, and I regularly
enforced it against lawyers. So I suppose I should stop or at least
ask for permission to continue.

The CnaairmAN. If you are almost finished, please continue,
Judge.

Mr. Giepons. All right. One aspect of that tradition is the Court’s
self-imposed limitation on its law-pronouncing function; its unwill-
ingness to answer legal questions except when necessary for the
pronouncement of judgments. Judge Thomas’ refusal to state in ad-
vance how he would vote on any specific legal issue likely to come
before the Court is thus entirely consistent with the Court’s tradi-
tions of craftsmanship and scholarship. It is, I suggest, unwise for
Senators to press prospective nominees for answers to such specific
questions, for they thereby seek to have the nominee violate the
best safeguard that we have against judicial activism.

Many thoughtful students of the judicial process were alarmed
some time ago when rumors that Federal judicial nominees were at
one stage being screened by the Justice Department on the basis of
a litmus test on specific issues. It doesn’t really matter whose
litmus test is being applied. Asking for a prior commitment on any
legal issue likely to come before the Court is wrong, and giving
such a commitment in order to obtain confirmation would be even
more wrong.

I was going to comment, Senator Biden, about my review of his
written work as a judge, which is probably the best evidence, but 1
know you are pressed for time.

The CHAIRMAN. We will put the entire statement in the record,
and I have a question for you about that anyway. So you will have
an opportunity to do that.

[The prepared statement of Mr. Gibbons follows:]
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STATEMENT OF JOHN J. GIBBONS

September ;—i-, 1991

I am here to urge favorable action on the nomination of
Clarence Thomags to be an Associate Justice of the Bupreme
Court. Presently, I am the Richard J. Hughes Professor of
Constitutional Law at Seton Hall University Law School. I am
also Special Counsel at Crummy, Del Deo, Dolan, Griffinger &
Vecchione in Newark, New Jersey, supervising that firm's
Gibbons Fellowship Program in Public Interest and
Constitutional Law., Until January 15, 1990, I was Chief Judge
of the Third Circuit, and I served as a Judge of the United
States Court of Appeals for that Circuit for twenty years.
Until Beptember 6 last, I was Vice-Chairman of the Board of
Trustees of Holy Cross College, and it was in that capacity
that I came to know and respect Clarence Thomas. As you know,
he still serves as a member of that Board.

Because of our mutual interest in the law, we have on a
number of occasiong informally discussed issues of
constitutional law. Such informal discussions among friends of
subjects of mutual interest are frequently more revealing of
underlying personal attitudes than are more formal
pronouncements in speeches or papers, From them, I was left
with the clear impression that Judge Thomas is intellectually
gifted, a rigorous thinker, but open-minded, non-doctrinaire
and receptive to persuasion. He is, I am convinced, anything
but the rigid, inflexible conservative that some have charged
him with being.
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The most puzzling charge made against him iz that Judge
Thomas will be unsympathetic to human rights claims. One
experience I share@ with him serves to illustrate the
contrary. On September 14, 1985 I presided at a meeting of the
Holy Cross Board of Trustees which took up the issue of
divestiture by the College of investments in companies doing
business in South Africa. The choice was between complete
divesture on the one hand, and on the other, divestiture only
of those companies which Adid not adhere to the so-called
Sullivan Principles governing company treatment of employees
and others. Strong, and on the whole quite reasonable,
arguments were put forth by Board members in favor of the
latter position. Some Board members had connections with
companies which, they were convinced, were doing a great deal
to improve the lot of black South Africans.

When Clarence Thomas' turn came to speak, he eloquently,
but with reason more than passion, urged the Board to opt for
total divestiture. His reasons are relevant, I think, to this
Committee*s inguiry. He insisted that every person had a
pre-political right to be treated as of equal worth, an¢ that
eny regime which by law refused to recognize that right was so
illegitimate that it should be replaced. He urged that while
the actions of private institutional investors might not bring
South Africa to itz kneex, those actions would put pressure on

the government of the United States to try to do so.

2~
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As I said, the choice between the Sullivan Principles and
total divestiture was in 1985, one over which reasonable people
could differ. Largely because of Clarence Thomas' reasoned
articulation of a human rights position, the Board was
persuaded to opt for total divestiture. As you know, many
other institutions opted for the Sullivan Principles, or for no
divestiture policy at all.

This incident occurred long before Clarence Thomas was
under consideration for the Supreme Court, or even the Court of
Appeals. Thus, his philosophical position on the existence of
pre-pelitical human rights which governments should recognize
was well thought out long before the gquestion of his judicial
philosophy was an issue. It was no surprise to me, therefore,
that in other forums he articulated a similar philosophical
position.

There is, of course, a difference between political
philosophy and jurisprudence. It is entirely conceivable that
one may recognize the injustice of inequality and at the same
time insist, as legal positivists do, that judges may not
resort to philosophical notions of justice to go beyond the
text of a )Jaw external to themselves. Judge Bork, for example,
is an articulate spokesman for the legal positivist position
who unquestionably personally abhorg many instances of
injustice about which, he thinks, judges are powerless, In his

answer to Senator Biden's question on Tuesday last, about a
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constitutional right of privacy, JSudge Thomas, on the other
hand, acknowledged the legitimacy of the Supreme Court's
recognition of that non-textual human right.

The recognition by the Supreme Court, in interpreting the
Constitution, ¢of non-textual pre-political humsn rights, as you
in the political branch of government are 8o well aware, poses
for a democracy the majoritarian dilemma: when should the court
exercige the awesome power to set aside laws enacted by
popularly elected legislators? No one better articulated the
dilemma than the late Alexander Bickel. He also articulated
the most significant restraint upon life-tenured Supreme Court
Justices; namely, their dedication to the Court's scholarly
tradition of deciding great matterz of principle only with
careful craftsmanship after meticulous scholarsghip and
adversarial development of the competing arguments. One aspect
of that scholarly tradition is the Court's self-imposed
limitation on its law-pronouncing function; its unwillingness
to answer legal questions except when necessary to the
pronouncement of judgments. Judge Thomas' refusal to state in
advance how he would vote on any specific legal issue likely to
come before the Court is entirely consistent with the Court’sg
traditions of craftsmanship and scholarship. It is, I suggest,
unwise for Senators to press prospective nominees for answers
to such gpecific questions, for they thereby seek to have the

nominees violate the best safequard that we have against

-



3

so-called judicial activism. Watching the proceedings of this
Committee, it occurred to me that had a Benator from
Mississippi, for example, interrogated Governor Warren about
how he intended to vote on the then-pending school desegration
appeals as vigorously as Judge Thomas has been interrogated on
the issue which currently preoccupies some Committee members, I
don’'t know how he would have responded. If, however, he had
answered such questions, no matter how he answered them, he
would have compounded the difficulties the Court faced in
resolving that then-controversial issue.

Whatever else a Supreme Court nominee or any other judicial
nominee should bring to the bench, one essential commitment
must be that decisions on legal issues will he made only upon
careful reflection after completion of the adversarial
procegs. That is why many thoughtful studentzs of the judicial
process were alarmed about rumore that federal judicial
nominees were at one stage several years ago being screened by
the Justice Department on the basis of a litmus test on
specific issues. It doesn‘t really matter whose litmus test is
being applied. Asking for a prior commitment on any legal
issue likely to comea before the Court is wrong, and giving such
a commitment in order to obtain confirmation would be even more
wrong.

Certainly, however, it is perfectly proper for the Senate

to inquire whether a nominee possesses those qualities of

-5-
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intellect and temperament which suggest that he will be
dedicated in his career to the Court's traditions of
scholarship and craftsmanship. In this respect the best
evidence is the sewenbesn published opinions Judge Thomas has
written as a Judge of the Court of Appeals. I have read E/of
them, and they are in this respect quite reassuring. They show
an appropriate reliance on precedent, a fine appreciation of
the deference the Courts owe to administrative agencies, a
reading of federal statutes which shows proper acknowledgment
of the primacy of the legislative process, and a respectful
treatment of the arguments advanced even by the losing
parties, One opinion that I particularly liked was Upited
States v, Long, 905 F.2d, 1572 (D.C.Cir. 1990)., in which,
reversing a conviction for using & firearm during amd in
relation to drug trafficking, Judge Thomas declined the
invitation of the Department of Justice to adopt an open-ended
interpretation of the statutory language which would have
facilitated convictions under Section 924(c)}(1l) of Title 18.
Certainly this is not the opinion of a "knee jerk®" conservative
likely to be swayed by appeals to law and order, even here in
the District of Columbia. My guess ig that with respect to the
rights of crimina) defendants, his addition to the Court may
result in a net improvement of its jurisprudence. I wouldn't

agk him, however, and he shouldn't tell me.
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Summarizing, I urge you to confirm Judge Thomas' nomination
because my personal experience with him and my critical
examination of his admittedly limited work as a judge convince
me that he has the intellect, the temperament, the flexibility,
the dedication to judicial craftsmanship, and the potential for

growth to make a distinguished contribution to the Court's work
over a long period of time.

—7-
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STATEMENT OF MS. NIARA SUDARKASA

Ms. Subarkasa. Thank you, Mr. Chairman and members of this
distinguished committee.

First of all, I want to express my appreciation for your allowing
me to join this panel, in recognition of a prior commitment,

My name is Niara Sudarkasa, and I am pleased to have the op-
portunity to appear before you today in my capacity as an individ-
ual scholar who supports the nomination of Judge Clarence
Thomas for the U.8. Supreme Court.

In my view, Judge Thomas has the education and experience, as
well as the intelligence, integrity and high ideals necessary to
serve on the Nation's highest court. But much of the debate over
Judge Thomas’ nomination has focused on his ideclogy, rather than
his qualifications.

If I may, I would like to make a few comments in this regard.

Many of those who oppose Judge Thomas and some who support
him seem to have assumed that his ideology could be pigeonholed,
and used to predict the positions he would take if he were on the
Supreme Court.

From what I have read by and about Judge Thomas, and from
what I have heard this week, I believe, as others have said, that he
is an open-minded and independent thinker, not one with rigid pre-
packaged views. He has been characterized as insensitive to the
concerns of African-Americans. Permit me to submit that 1 think
because of his independence and his keen sense of justice and fair-
ness, Judge Thomas looks at all sides of issues, when others might
be content to examine only one.

For example, Judge Thomas wrestles with the issue of individual
rights when considering group entitlements, because he knows that
fairness and justice are not one-gsided concepts. He struggles with
the points of conflict between the principle of equality and the
practice of affirmative action. But because of his open-mindedness,
I believe Judge Thomas can be persuaded to see and, indeed, has
been persuaded to see that, in order to address past discrimination,
the concept of equity, rather than strict equality, has to be applied.
The Constitution speaks of equality, but it also speaks of justice,
and under various circumstances the principle of equity must be
applied, in order to insure that justice and fairness will be the end
result.

Leaders must be understood in the context of the times that
spawn them. This is as true of Judge Thomas as it is of others. As
African-Americans, we have been fortunate in having a long line of
leaders who, in retrospect, seem right for their times. These leaders
did not always have the same ideology or agree on strategies, but
they all agreed that the goal was to secure freedom and justice for
our people, and thereby help to insure freedom and justice for all.
Who can say that we are not the better off for having had the ben-
efit of their separate and distinct voices?

In the 1850’s, there was Frederick Douglas fighting for the aboli-
tion of slavery, for voting rights for free blacks and for what we
now call integration. But there was also Martin Delaney, an equal-
ly strong abolitionist, who sought freedom and prosperity through
economic and political linkages with Africa, including the estab-



77 \

lishment of African-American settlements on the African Conti-
nent. The legacy of Douglas is the fight for equal rights; that of De-
laney the struggle for economic empowerment for blacks and
others.

At the turn of the 20th century, there was Booker T. Washington
speaking for vocational education for the masses, self-reliance in
the black community, and coexistence with segregation. At the
same time, W.E.B. DuBois advocated a liberal education for the
“talented tenth,” economic interdependence and an end to segrega-
tion. Booker T. Washington, contrary to the opinions of some, left
us quite a legacy. He left Tuskegee University, a healthy respect
for black colleges and other black institutions, and an appreciation
of the value of self-help. On the other hand, Dubois’ legacy is that
of the NAACP, admonition to “the talented tenth” to reach back
and help the less fortunate, and the demand that America help
those upon whose backs this country was built.

In the decade of the 1920's, there was the rise and fall of Marcus
Garvey, the nationalist who preached “Africa for Africans” and
“back to Africa,” while envisioning a black-owned economic net-
work spanning the Atlantic. In the same decade, there was A.
Philip Randolph, the Socialist, who emerged as the leading spokes-
man for jobs and justice here in America. Garvey left us a legacy of
racial pride and a commitment to cooperation among Africans at
home and abroad. And A. Philip Randolph, who disavowed social-
ism and became one of the country’s greatest labor leaders, taught
us the effectiveness of direct action and planted the seeds for fair
employment practices legislation.

In more recent times, there was Martin Luther King and Mal-
colm X, both committed to justice, equality and empowerment, but
while Dr. King chose the path of integration, Malcolm chose sepa-
ration, at least until near the end of his life. Both of them were
taken from us in a flash, leaving a legacy of work unfinished and a
Jjob to be done,

My point, Mr. Chairman, is that different leaders have brought
us thus far on our way, different voices have spearheaded the cru-
sade for freedom and justice.

In the judicial arena itself, we see the great legacy of Thurgood
Marshall, the brilliant architect of legal desegregation and the un-
defeated champion of civil rights. Thurgood Marshall, a man of and
for his time.

Today, as we anticipate the appointment of Clarence Thomas to
the Supreme Court, we see in him a leader with a different veice
for a different time. We who have put our faith and confidence in
him do not expect that he will abandon the quest for equal rights.
As a matter of fact, we come forth now to challenge him to choose
well the means by which he will carry on the quest for justice and
equality. We ask him to be ever mindful of the words of Robert
Hayden, the celebrated African-American poet, who suggested that
we must not read until “it is finally ours, this freedom, this liberty,
needful to man as air, usable as earth.”
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Senators I would say to you and to Judge Thomas, whose nomi-
nation I support, as a nation, we must not rest until Dr. King's
dream becomes a reality. We cannot rest as we as a people have
overcome.

Thank you.

[Prepared statement follows:]
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Mr, Chairman, Members of this Distinguished Committee of the U.S. Senate,
Judge Thomas, Ladies and Gentlemen:

My name is Niara Sudarkasa, and | am pleased to have the opportunity to
appear before you today in my capacity as an individual scholar who supports
the nomination of Judge Clarence Thomas for the U.S. Supreme Court.

In my view. Judge Thomas has the education and experience, as well as the
intelligence, integrity and high ideals necessary to serve on the nation's highest
court. But much of the debate over Judge Thomas' nomination has focused on
his ideology, rather than his qualifications.

Many who oppose Judge Thomas and some who support him seem to assume
that his ideology can be pigeonholed, and used to predict the positions he will
take on cases that will come before the Supreme Court.

From what I have read by and about Judge Thomas, and from what I have heard
this week, I believe that he is an open-minded and independent thinker, not one
with rigid pre-packaged views. He has been characterized as insensitive to the
concerns of African Americans. But [ think that because of his independence,
and his keen sense of justice and fairmess, Judge Thomas looks at all sides of
issues when others might be content to examine only one.

For example, Judge Thomas wrestles with the issue of individual rights when
considering group entitlements because he knows that fairness and justice are
not one-sided concepts. He struggles with the points of conflict between the
principle of equality and the practice of affirmative action. But because of his
open-mindedness, 1 believe Judge Thomas can be persuaded to see that in order
to redress past discrimination, the concept of equity, rather than sirict equality,
must be applied. The Constitution speaks of equality, but it also speaks of
justice. and under various circumstances, the principle of equity must be applied
to insure that justice and falrness will be the end result,

Leaders must be understood in the context of the times that spawn them. This
is as true of Judge Thomas as it is of others. As African Americans, we have
been fortunate in having a long line of leaders who, in retrospect, seem right for
their times. These leaders did not always have the same ideology or agree on
strategies, but they all agreed that the goal was to secure freedom and justice for
our people, and thereby help to insure freedom and justice for all. Who can say
that we are not the better off for having had the benefit of their separate and
distinet voices?

In the 1850s, there was Frederick Douglass fighting for the abolition of slavery,
for voting rights for free blacks and for what we now call integration. But, there
was also Martin Delaney, an equally strong abolitionist, who sought freedom and
prosperity through economic and political linkages with Africa, including the
establishment of African American settlements on the African continent. The
legacy of Douglass is the fight for equal rights; that of Delaney, the struggle for
economic empowerment for blacks in America and in Africa.
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Sudarkasa Testimony on Thomas Page 2

At the turn of the 20th century, there was Booker T. Washington speaking for
vocational education for the masses. self-reliance in the black community, and
co-existence with segregation. At the same time, W.E.B. DuBois advocated a
liberal education for the “talented tenth”, economic interdependence and an end
to segre%atlon. Booker T. Washington left us Tuskegee University, a healthy
respect for black colleges and other black institutions, and an appreciation of the
value of self-help. On the other hand, DuBois’ legacy is that of the NAACP,
admonition to "the talented tenth" to reach back to help the less fortunate, and
the demand that America help those upon whose backs this country was built.

The decade of the 1920s saw the rise and fall of Marcus Garvey, the nationalist,
who preached "Africa for Africans” and "Back to Africa”, while envisioning a black-
owned economic network spanning the Atlantic. In the same decade, A. Philip
Randolph, the socialist, emerged as the leading spokesman for jobs and justice
here in America. Both Randolph and Garvey were geniuses at mass mobilization
and mass organization. Garvey left us a legacy of racial pride, and a
comrmitment to cooperation among Africans "at home and abread." A. Philip
Randolph, who disavowed socialism and became one of the country's greatest
labor leaders, taught us the effectiveness of direct action and planted the seeds
for fair employment practices legislation.

in more recent times, there was Martin Luther King and Malcolm X, both
committed to justice, equality and empowerment, but while Dr. King chose the
path of integration., Malcolm chose separation, at least until near the end of his
life. Both of them were taken from us in a flash, leaving a legacy of work
unfinished and a job to be done.

Different leaders have "brought us thus far on our way.” Different voices have
spearheaded the crusade for freedom and justice, :

Now, in the judicial arena itself, we see the great legacy of Thurgood Marshall,
the brilliant architect of legal desegregation and the undefeated champion of civil
rights. Thurgood Marshall--a man of and for his times.

Today, as we anticipate the appointment of Clarence Thomas to the Supreme
Court, we see in him a leader with a different voice, for a different time. We who
have put our faith and confidence in him, now come forth to challenge him to
choose well the means by which he will carry on the quest for justice and
equality. We ask him to be ever mindful of the words of Robert Hayden, the
celebrated African American poet, who suggested that we must not rest until "it is
finally ours, this freedom, this liberty...needful to man as air, useable as earth...".

Senators, Judge Thomas: As a nation we must not rest until Br. King's dream
becomes a reality. We cannot rest until we as a people have overcome.
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Thomas
should be
approved

By NIARA SUDARKASA

he ude is turmiag 1o favor of

Clarence Thomas 1o the Afri-

can American commubety.
What appeared at irst 1o be ap ava-
lanche of opposition o his nomina-
tion 10 the Supreme Court 1s subsid-
sng This 15 not only pecause of the
mobikizstion of the black conserva-
tives Many libersls and otbers o
berween are asking: if not Thomas,
who?

As & rtegistered Democrat who &t
different himes has been labeled a
natronalist, & radical and & hiberal, 1
believe there are reasons that Alrl-
can Americans ¢an and should sup-
port Clarence Thomas.

Oo this 1ssue, &9 on many others,
we are deshng wnb options 1hat we
do not control, 1t s unrealistic for us
10 gxpect (alihough we might wish)
1hat 1he Presmdent will pominate
someone who would carry on the
legacy of Thutgood Marshall, He will
appoin! a ¢onsefvative, male or fe
maie, white, black or Hispanic,

There is & special peed on 1his
court for scmeone who cean reach
back Jpto Bis or ber experiences 10
find 1be compassion. coursge and

He knows what it
means 1o be black and
poor. And African
Americans can surely
use a voice at the
table.

conviction 1o stand up for justice for
those who are dowglroddenm, ex-
cluded or gveriooked.

T believe Thomas would be such
person He Knows what it means 1o
be black and what it means 10 be
poor His hife shows bitn 10 be & man
of courage, and his speeches and
wriungs revesl his belief w equal
Justice,

The question iy whetber he under-
stands that given a history of injus-
tice and discrimination a commit-
ment (o equal juslice Fequires a
commitment to equity.

The concept of affirzative action
rests oo this premise Much has been
made of Thomas’ opposition 10 affir-
mative sciion Yet, the record shows
sl be supporied it a1 cerain times
and opposed it st others. We Xnow
fhat he has been surrounded by con-
servative opinlon that opposes affir-
matve achoo oh the erronecus
ground that 1t requires quotas. We
need to be persisient .o presenting
Judge Thomas with the coupler ar-
gumenis as 10 what affirmative sc-
100 15 20d what it s not and why it is
important 1o redressing past dis
crimibanon

History proves that Supreme Court
Justices <o be persuaded 1o moder-
ate their views. Alver il the segrega-
tiomist palitical and {ntellectval cli-
mate of the esrly 1950s, the court
decided in favor of Thurgood Mat-
shall and the NAACP {p the {famous
Brown v, Bocrd of Education school
desegregation case. [n that landmark
dectsion, several minds were
changed by the powet of the argu-
menis they heard,

AS Africat Americans, we have al-
ways fought for access, for a seast at
15e table, regardless of who else
wight be there to speak for us. We
never said there was no nesd for
Thurgeod Messhall to be on the Su-
preme Court because the Jiberal ma-
Jorly might represent our views.
Marshall's was a distipctive voice on
4 libers) court.

Thomas way oot speak for the ma-
Jority of African Americans, but be
speaks for & growing number. Black
conservatives deserve a volce on the
court jJust as black liberels did.
Thomas cen be a distinctive voice,
and hopefully s moderating influ-
ence, on thig conservative court.

Why would I argue for an African
American to replace Thurgood Mar-
shall? Because if any voice is needed
in those halls of justice, it i & voice
for black people. Black men go to
prison in larger numbers, get longer
segtences and are executed more of-
ten thsn eny other group in Ihe
nation.

The chances for equal justice for
African Americans and all minor-
itles {n this country have improved
markedly as more black lawyers and
Judges, conservative as well as lib
eral, bave come into the legal sys-
temt. They have made a difference
fbrough their own arguments and
decis and by ioll ing thelr
colleagues.

Diversity on the Supreme Court is
important, wheiher the court is
mainly liberal or mainty conserva-
tive. Of course race, gendet and eth-
cicity must be taken inte account ln
schieving that diversity. How else
caD we fedress a situation where
race and gender were ysed for cenru-
Tes 16 exclude ali but white males?

Ih the era of a conservative Su-
preme Court, Clarence Thomas is a
knowp quaatity. He Is & bird in the
band. We do not koow who might
emerge {rom the bush.

Nigra Sudarkass {3 the president of
Lincoin University,




Don’t Write
0ff Thomas

BY NIARA SUDARKASA

hen the venerable historan John Hope Frank-
lin speaks, I isten When the NAACP takes a
position, 1 usually agree But not this time [
am not a conservatve, but I, and many others
like myself, are not convinced by the NAACP's
and Frankhn's view that Clarence Thomas'’s appontment
to the Supreme Court would be detrimental to African-
Amenicans We soe a greater risk 1n casting our let wath an
unknown nominee whose record might be far worse.
What concerns me here is that Thomas might be opposed
because “he does not speak for the majority of blacks ” [am
reminded of the time when some NAACP chaplers led
a campaign against che film “The Color Purple” because
1t did not "represent the black experience.”
The movie was pickered

+ cleaner most of her life to send her four cmldre;: to ¢ollege

My grandparents’ home. where we grew up, had no plumb-
ing or electnicity until the house was literaily moved into
town from the countryside Before that, we used an cut-
house, drew water from a well, bathed 1n a tn tub in the
jutchen and hit the house with kerosene lamps That was
not uncommon in the rural Seuth in the "40s and "50s

I do not share Thomas’s political views, but they are the
wews of many people who grew up with me Liberals need
to Listen and learn from conservauves, Just as conserva.
uves can learn from hberals.

Ssass of sall-worth: Many complex expeniences made Clar.
ence Thomas a conservative His way may not pe our way,
but that does no: mean 1t cannot produce results His
ambivalence toward affirmatve action, for example, could
iead 10 a search for an alternative approach to providing
equality for African-Americans and others.

Those of us who went to college 1n the '30s. before there
was affirmative action, welcomed thus federal iniuatve of
the '60s as a means of helping deserving black students get
nte college But we did not experience affirmative action
from the pomnt of view of the student—as Clarence Thomas
and his peers did 1 recall many of my students at The
University of Michigan resenting the notion that they did
not make it tocollege on their own merit. They suffered slurs

and innuendoes frowm facul-

at the box office, blasted 1n

ty as wetl as other students

Sy | ‘Morethan | Aot
s rwea o anaasept. | ADYOne, We | e of epemng
able porteayal of black Lfe. | i should b the door. 1 would guess that
Walker whawross oe prob understand the | 2, b 24 0o o
uilg hanrl cox{:pelli.ng gi‘:lw | value of a | Eeganve feelings, about af-
:a's: el:lw;;re BD:f:;anG]avg ‘ minority View, r%}f:;:en?g‘::my genera-

er, Whoopt Guoldberg, Cp-

., tion who entered coilege

rah Wicfrey and Margaret
Avery, and Steven Spielberg, the film's producer-director

But the higgest loser was the black community, becanse
we demed our own the chance to be honored for their
artistic achievements And why? Because we could not
allow a fictional work to be judged as fiction. We had to
Judge 1t as a historical treatise,

1 wonder what would have happened to “The Godfather”
if the Itajian-Amencan Civil Rights League, whuch had
objected to some aspects of the film, had opposed 12s nomy-
nanion for the Academy Awards because 1t "did not repre-
sent the Ytalian experience.” “The Godfather,” with its
three Oscars, 15 remembered as one of the great movies
of recent decades “The Color Purple,” with 11 nom-
nations and no Oscars, has been pushed aside as a “contro-
vers:al flm

The reaction w0 Clarence Thomas's nomination te the
Supreme Court 15 analagous to what happened to "The
Color Purple " Of course, the two situanons differ 1o sub-
stance, importance and impact. But in both cases, there s a
presumption that there can be only one valid interpreta.
tion of the African-American expenience More than any-
one, we should understand the potenttal valye of a minor-
1ty pont of iew

Thomas may not speak for the magority of black people,
but hus voice, lus views and hus expenences are those of
many African-Americans who “came up the hard way ”
Thus 15 not to say that everyone who grew up poor ends upa
conservative | was born in Flonda to a teenage mother
who picked beans, scrubbed floors and worked 1n a dry
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without affirmative action
should stop and thunk about how much pnide we take in that
fact that “we made it on our owm” ialthough we too had
help), and howmuch that affects our own sense of self-worth

As Afrncan-Americans, we have aiways fought for access
w0 Amenca’s institutions of power and influence We de-
manded representation regardless of who was sttting at the
table When we vaised our clenched fists m the cry for
“btack power,” I don't think we meant power for black
liberals only. Thomas should not be barred from serving
on the Supreme Court because he does not speak for the
Liberad black leadetship or what we think 1s the majonty of
black people The fact that he speaks for many blacks,
including a growing number of biack leaders, should carry
some weight.

‘We know that wath or sathout Thomas, this conservative
Supreme Court will no longer nterpret civil and indivdu-
al rights as the court has done over the last three and a
half decades. Thomas’s background and expenence could
make lum 2 moderating influence and a disunctive voice
among his conservative peers. His appointment would rep-
resent & personal triumph over poverty and racial dis-
crmination. Many in our community would see his success
as a victory for us As Afncan-Americans, we can live with
Clarence Thomas on the Supreme Court Let this not be a
repeat of the “The Color Purple” emisode, where we all
end up losers.

Sudarkasa 15 an anthropologist and the presedent of Lin-
coin University, Lincoln Untversity, Pa.
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Clarence Thomas' nomination to
the Supreme Court has brought a
number of issues out of the closet
One of the most hotly debated 15
whether or not a serious and success-
ful program to wphft the African-
Amencan comynunay can be built
around a strategy of self-help.

In other words, can the Afncan-
Amencan communitly reahsbcally
be expected to pull 1=elf up by s
bootstraps?
The new black
conservatives
seem (o answer
a resoundibg

black teader-
ship asks what
about the peo-
ple who have
no boots.

The new
black conser-
vatives view

By Nara Sudar-

kasa, president of
€Conomic em- Pannsyhvana. :
powerment n )
through sell-help as the key to most
doors that are sall closed 1o us Black
iiberals contend that selt-help wli
not get us very far without govem-
ment assistance and changes in the
laws and practices that have kept the
doors of opportunity <losed to Afn-
can-amencans for all these years,
Obviously, this does not have to be
an either/of proposiion. Sel-help
and governfnent support are both
necessary if Afncan-Amencans are
1w achieve Jusuce and equality

We ca.nnot allow the government
gnore  poverty and seffenng
There must be government pro-
grams to help the poor and the
needy But we also must help our-
selves o break the cycle of depen-
dency by working toward economic
and political empowerment based on

4

Malcolm X preached

sell-reliance and self-help.

Liberals should not disavow the
notion of self-help, Just as conserva-
Gaves cannot claim exclusive nght to
1t Black churches, lodges, sorontes,
fraternittes and other institutions are
Tooted in self-help. Black colleges
were founded to enabie an ed
black ciizenry to reach back and
help “uplilt the race.”

Welfare programs as we know
them have existed less than 50 years,
and they serve only a fraction of the
African-Amencan community. For
over 314 cenmines, we have survived
and prospered in America mainly
because of our own hard work and
the heip of our extended famulies
and other 1nsttutions.

Hundreds of our leaders, from the
most conservative to the most radi-
cal, built organizations and 1nstitu-
bons to promote self-help. Booker T.

SELF HELPERS: Booker T, Wesrungmn left, Mary McLeod Bethune and
self-help before Clarence Thol

black miliancy are once agatn con-
verging around the issue of empow-
erment through self-kelp. Many of s
younger advocaies see themselves as.
mulitants in the wradition of Maicolm
X. Others are young professionals
who want lo be entrepreneurs and
executives ~— not just token black
faces i the white corporate world.
The civil nghts mevement's focus
oh brealang down legal and pohucal
barmers (o integraton does not sufli-
ciently address the concerns of this
néw current 1n the black community,
1f the el nghts leaders do not give
hugh pnoriy to self-nelp and empow-
erment, they will be perceived as
perpetuating dependéncy and, 1n
tme, wili lose the support of the na-
jonty of African-Amencans,
Twenty-five years ago, the cry of
"black power” by Stokely Carmu
chael (now Kwame Toure) and the *
S!uden: Nonwviolent Ceordinating
pushed the cvil nghts

mad, Father Dinine, Malcolm X,
Adam Ciayton Powell and Leon Salli-
van immediately come o mund,

In the late ‘608 and early '70s, the
Black Panthers, black natonalists
and other “radecals and rmukitants”
launched many self-help imtatves,
including breakfast programs for
needy children, “buy black” cam-
paigns, independent black schools
and after-school tutoring programs.,

Today, the deology of economic
&m| t through seli-help ap-
peals not only lo black conservatives
but to Afncan-Amencans across the
polincal and econonmic spectrum.

In tact, black conservatsm and

rmwement 10 a new lévef of militan-
¢y and ushered wm a penod of redr-
calism throughout the black commu-
mity The call for economic
empowerment and sell-help now
comung from conservatives and k-
tants may once agamn force the civil
NghIs MOVEmant oHio & NEW COLISe,
or bring about an entrely new
"nghts movement.”

In ejther case, black conservatives
as well as young militanis will be
there to challenge the liberal ¢l
nDghts establishment for the leader-
stup of the black commumty as em.
powerment rather than integration
becomes the przmary goal
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The CHAIRMAN. Thank you very much.

Senator Thurmond.

Senator THURMOND. Thank you, Mr. Chairman.

I have to leave for another appointment in just a minute. I first
want to take this opportunity to welcome all of the witnesses here
today. Sister Virgilius, Father John Brooks, Judge Gibbons, and
Dr. Sudarkasa, we are honored to have you here.

Now, your statements carry great weight with me, because you
know Clarence Thomas, you have known him for years. You know
his character. You know his ability. You know his dedication. You
know his temperament. I want to thank you for coming here today.

Now, I just have two questions I want to ask each one of you.
There is no use taking a lot of time, because this is the essence of
it, and I will start with you, Sister. Is it your opinion that Judge
Thomas is highly qualified and possesses the necessary integrity,
professional competence and judicial temperament to be an Associ-
ate Justice of the UJ.S. Supreme Court?

Sister VIrGILIUS. Most certainly.

Senator THURMOND. Your answer is yes?

Sister VircILius. Yes.

Senator THURMOND. Father Brooks.

Father Brooks. The answer is yes.

Senator THURMOND. The answer is yes. Judge Gibbons.

Mr. GiBBONS. My answer is yes.

Senator THURMOND. The answer is yes. Dr. Sudarkasa.

Ms. SuDARKASA. Yes.

Senator THURMOND. The answer is yes.

The second question is: Do you know of any reason why he
should not be made a member of the Supreme Court? Sister?

Sister VirciLius. No.

Senator THURMOND. The answer is no.

Mr. Brooks. No.

Senator THURMOND. The answer is no.

Mr. GisBons. No.

Senator THURMOND. Judge Gibbons, the answer is no.

Dr. Sudarkasa.

Ms. SupaRKAsa. No.

Senator THURMOND. The answer is no.

Thank you very much for your appearance. We appreciate you
coming.

The CHAIRMAN. Thank you.

Father, let me ask you a question: What policy does Holy Cross
have now for attracting blacks to Holy Cross?

Father Brooks. We operate administratively under a mandate
from the board of trustees to conduct an aggressive and vigorous
recruitment of African-American students, in fact all minority stu-
dents, so it is communicated, particularly to our admissions office
and to other administration of the school, that they are to go out
into the field, to exercise their judgment and to try to find as many
African-American students as we possibly can who would be at-
tracted to Holy Cross and about whom they make the judgment
that they are capable of competing successfully at the college.
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The CHAIRMAN. Assuming they find African-Americans who are
capable of competing at Holy Cross College, does that mean they
will be admitted?

Father Brooks. If they meet the positive judgment of the admis-
sions boards, they are certainly admitted.

The CHAIRMAN. Now, assuming you find white Americans who
are qualified, does that mean they will be admitted?

Father Brooxs. No. Going back to what you were discussing ear-
lier, the lawyers panel, there are a number of students who are ap-
plicants Holy Cross, certainly well qualified, and are denied admis-
gion.

o Th% CuHAIRMAN. Judge Gibbons, are you still on the board of Holy
ross?

Mr. Giepons. I was until September 6 last.

The CualrMaAN. Did you support that policy when you were on
the board, Judge?

Mr. GiBBons. Yes, very positively.

Sgnator Simon. Would you pull the microphone a little closer to
you?

Mr. GiBBoNs. Yes, I was a strong supporter of it.

The CrairMaN. Is it fair——

Mr. GieBoNs. So was Clarence Thomas.

The CHAIRMAN. Is it fair to refer to that as affirmative action?
What would you call it, Judge, as a judge, knowing the law as you
do and unwilling to slide out from under the question?

Mr. Giepons. It is affirmative action. We take affirmative steps
to increase the percentage of minority enroliment in the school.

The CHAIRMAN. And it means that if there is a white student
and a black student, equally qualified, and one place left in class, it
goes to the black student, correct?

Mr. GieBONS. Very likely.

The CHAIRMAN. I compliment you on the policy.

Mr. GisBons. Thank you.

The CHAIRMAN. I think it is a wise policy.

Mr. GieBons. Of course, it is a private institution.

The CHAIRMAN. I understand it is a private institution. I might
say, my experience with Jesuit institutions is that this is uniformly
the case; I have a son who goes to a sister institution that I am not
allowed to mention here, but which happens to be in town.

Now, let me ask you, Judge, I have never heard anyone refer to
Clarence Thomas as “a legal positivist.”

Mr. GiBeons. No, I referred to Robert Bork as a “legal positiv-
ist.”

The CraRMAN. I see. OK. I thought you said—that clears it up.
Thank you very much.

Sister, if Judge Thomas had a view of the Constitution you did
not like, you would still be for him, wouldn’t you?

Sister ViraiLius. I sure would.

The CHAIRMAN. That is right. God bless you. Thank God for loy-
alty. [Laughter.]

I yield to my friend from Utah.

Senator HatcH. 1 want to compliment each of you for what
really were collectively eloquent statements for and on behalf of
Clarence Thomas. I think he was very fortunate to have you, Sister
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Virgilius, as one of his early teachers, and he says so. He dearly
loves you.

Father, I am well aware of Holy Cross and I think that you do a
terrific job up there. I have known Judge Gibbons for a long time
and he has been a great jurist in this country and I have great re-
spect for him.

I have to say, Dr. Sudarkasa, that was as eloquent a statement as
I have ever heard for a judicial nominee, bar none, the Supreme
Court or otherwise. So, I was very impressed with everything that
you folks said.

The only thing I would ask is do each of you agree with Dr. Su-
darkasa that this man will be an advocate for equal and civil
rights, while on the Court?

Mr. Gigeons. I have no doubt.

Senator HatcH. You have no doubt about that.

Mr. GiBeoNs. None. In fact, from reading his opinions, I suspect
that, with respect to the rights of criminal defendants, his addition
to the Court may result in a net improvement of its jurisprudence.

Senator HatcH. That is interesting, because I believe that he will
be very broadminded with regard to the rights of those who are ac-
cused, as well,

The CHairMAN. Do not scare Senator Hatch off now, Judge.
[Laughter.}

Senator HaTcu. Actually, Chairman Biden and I are not too far
apart on some of these issues. It scares him sometimes.

I do not want to take any more time. I was just impressed with
all of your testimony. I think Judge Thomas is very fortunate to
have four people like yourselves testifying for and on his behalf.
Like Senator Thurmond, I give great weight to the testimony of
1}:lho§e who know him, not just those who posture what they think

e is.

I know him, too, and my experience is very similar to the experi-
ence of all of you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Senator Simon.

Senator SimoN. Thank you very much. We thank the panel.

First of all, Sister Virgilius, you mentioned that Judge Thomas
said “thank you” to teachers, that is one of the things that most of
us don’t do. Once in a while I will speak to a Rotary Club or some
group, and they will ask: What can we do to raise the standard of
teachers and encourage more young people to go into teaching?
And I will say, “How many of you have ever thanked one of your
teachers?”’ Hardly ever is a hand raised. I appreciate that.

One of the problems we have, those of us who are struggling
with this nomination, is to sense where he is going. Sister, you
have been sitting in on a lot of these hearings. Do you recall ever
discussing abortion or any of the other issues that have been dis-
cussed here with Judge Thomas?

Sister VIrGILIUS. I think Judge Thomas is a man of his own con-
victions, and he will make up his mind according to what he thinks
and knows is best according to the Constitution. I spoke to him
during the summer, around the beginning of August, and I asked
him what he was going to do. And he said, “1 am going to continue

56-271 0—9%3—4
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to study constitutional law.” And knowing Clarence Thomas, with
the mind he has, I think he has done that, and he will do it.

Senator SiMoN. But in terms of discussing any of these specific
issues that have arisen here, do you recall having any discussions
with him?

Sister VirciLius. Well, at one time we were discussing affirma-
tive action, and his reaction was—well, he did not—what he
wanted was a helping hand, not a handout. I think that is his idea.

We have got to help ourselves. We cannot depend on anybody
else. It has got to be our own doing. Granted, we get help from
others, but we cannot wallow in our own misery and say, you
know, everybody eise is against me. That is not the Clarence
Thomas I know.

Senator SiMoN. Father Brooks and Dr. Sudarkasa, let me just say
I hope we will be moving soon in reauthorization of the Higher
Education Act. That will be a significant lift to students and to the
country. I hope we do more than just tinker at the edges of the re-
authorization.

But, Father Brooks, one of the things that concerns me is that I
see two Clarence Thomases: one the Sister is talking about, the one
at Holy Cross; and then I see the record as a Federal official where
he has sided too often, from my perspective, on the side of the priv-
ileged rather than the less fortunate,

One of the questions that came up was the question of his posi-
tion on South Africa, and let me quote from an article by David
Corn, because Judge Thomas mentioned that while serving on the
Holy Cross board he had supported divestiture. And it says:

The Reverend John Brooks, the school’s president, said there was no significant

board opposition to Brooks’ recommendation for divestment, and that he does not
recall Thomas or anyone else taking or needing to take a strong stand.

First of all, I commend you for making the recommendation. Is
this an accurate portrayal here?

Father Brooks. No, that is not an accurate portrayal. I believe
that is the same quotation I heard you speak of on television a few
days ago.

Senator Simon. That is correct.

Father Brooks. Therefore, the obvious question is where did you
get it from, and I had to conclude that it probably came from a re-
porter who had spoken with me just a day or two prior to that.

The reporter’s quest was to try to find out rather quickly in a
phone conversation, whether or not Clarence Thomas placed the
question of divestiture on the agenda of the board of trustees, and
then how he voted for it, what the discussion was like around the
board table, and what the vote was at the end of that. In an effort
to complete my phone conversation with the reporter, I tried to de-
scribe for him how the debate would go.

First of all, I made it very, very clear that the item was placed
on the agenda by myself. I, working with an executive committee,
work out a final agenda for a board meeting. I did tell him that
Clarence participated in the discussion. I told him that we don’t
take votes at the end and we don’t end up 13 to 12 or whatever it
might be, but rather after a lengthy and a heated and a vigorous
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debate, there is generally a consensus reached and the board ceases
the discussion at that point, and the consensus is taken as decision.

And that is precisely what happened at that meeting. The meet-
ing was a vigorous meeting. There were strong positions taken on
both sides. But eventually a consensus was reached, and at least
some of us were able to get what we wanted out of that particular
meeting.

Senator SiMoN. Judge Gibbons, you were on the board then, I
assume,

Mr. GiBeons. I presided at the meeting in the absence of the
chairman.

Senator SiMoON. And could you pull that mike a little forward
and give your recollection of the meeting?

Mr. GiBeoNs. Yes. I presided at the meeting in the absence of the
chairman, and my recollection of what transpired and Clarence
Thomas’ role in it is exactly as I have stated here. The press report
that you read is not an accurate description of what took place at
the meeting.

There was a vigorous debate over the difference between the Sul-
livan principles approach and the total divestiture approach, and
Clarence Thomas firmly and persuasively argued for total divesti-
ture.

Senator SiMoN. If I can ask either one of you, how do you mesh
that with his position in opposition to sanctions, serving 10 years
on the board of a publication that regularl‘;r ran articles taking the
position of the South African Government? And yet in his testimo-
ny there was no indication that he ever protested those articles—
may I just ask how either of you feel about that and how you can
mesh those positions, or, well, your thoughts on that.

Father Brooks. I think the position on the divestiture is based on
his understanding of the immoral nature of the Government of
South Africa at the time. I really can’t—I just don’t know. I don’t
know what motivated him, and I don’t know the circumstances
under which he wrote the articles, gave the talks, and so forth. 1
really don’t think I can be of much help to you on that.

Senator SiMoN. Judge?

Mr. GieBons. Nor can I. I was never even aware of it, and he cer-
tainly never discussed it at the board meeting. But his position on
divestiture was quite clear,

Senator SiMmon. I thank you all very much.

1 yield to my colleague from Pennsylvania.

Senator SPECTER. 1 join my colleagues in welcoming you here and
thank you very much, Sister Virgilius, and you, Father Brooks, for
your personal insights and your knowledge of Judge Thomas.

Dr. Sudarkasa, I note an article which you had written for News-
week, in August, on the issue of affirmative action. And you say
you were not a conservative, but you applaud Judge Thomas’ ap-
proach on affirmative action. And you raise an interesting point on
those who got into college when you went without any affirmative
action, knowing that you had “made it on our own,” and the con-
cern about students who got in on affirmative action resenting the
notion they did not make it to college on their own merit.

Is your net conclusion that there ought not to be any preferences
on college admission?
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Ms. SUDARKASA. | a;i"preciate our asking the question because I
think my position really is not c{early understoed.

First of all, for 3 years at the University of Michigan, I had the
responsibility of advising the university on the implementation of
its policies that would give equitable admission to African-Ameri-
can and other minority students. I have not actually identified
myself with Judge Thomas' position on affirmative action. As a
matter of fact, in the statement I just gave, I said that I think that
he has to understand that while looking at the tension between the
practice of affirmative action and the principle of equality, that
there is also the issue of equity which has to prevail if one wants to
remedy past discrimination.

What I tried to point out in the Newsweek article, however, is
that while I have a different position from Judge Thomas’ on af-
firmative action, I understand how he and many of his generation
come to the positions they hold. Because when I was a professor of
anthropology and associate vice president at the University of
Michigan, many students came to me with brave concerns about
the way they were being treated by their peers, as well as by facul-
ty members, because of the perception that they came into the uni-
versity on something other than their own merit.

And I make the point that—well, not in that particular article,
but in another. Affirmative action is a little more than two decades
old, let’s say a quarter of a century old. There is nothing sacrosanct
as the only means by which we can attain equity and justice for
those who have been discriminated in this society. I believe firmly
that there must be a redress for past discrimination.

However, I think that if we listen carefully to the critics of some
aspects of affirmative action practice, we may be able to improve
upon that particular means of access. It is not sim;la)lgr that one is
either for affirmative action or against it. One can be for affirma-
tive action and still seek out ways to improve it.

Senator Specrer. Well, in what you are articulating, you say
there should be a remedy for past discrimination, in your words, “a
redress for past discrimination,” which is somewhat different from
Judge Thomas,

Ms. Subarkasa. Right.

Senator SpEcTeER. But you believe that Judge Thomas’ views are
well within the ambit of acceptability from the point of view of the
African-Americans. Would you advocate the same kind of equity,
equit‘;?able practices for employment as well as for educational prac-
tices?

Ms. SuDARKASA. Yes, I do.

Senator SPECTER. Judge Gibbons, welcome here. You had a very
distinguished career on the Court of Appeals for the Third Circuit.
You spent a lot of time in Pennsylvania on the court, which had
jurisdiction over Pennsylvania, New Jersey, and Delaware, and I
was very interested in your statement. And you come down to the
core issue in your statement when you refer to the dilemma of
when should the Court exercise the awesome power to set aside
laws enacted by popularly elected legislators.

In the course of this hearing, I have gone into some detail on
Judge Thomas’ stated conclusions as to Congress is not a delibera-
tive body and there is not wisdom here, and in taking up some



91

major cases like Johnson v. Transportation Department of Santa
Clara County, saying that he hoped that Justice Scalia’s dissent
would provide a majority view in the future, although he expressl
recognized the capacity of the Congress to change the law whic
the Supreme Court upheld in the Johnson case and also in other
cases.

Would you be confident that Judge Thomas will respect the legis-
lature's role and will not make law as a Supreme Court Justice but
only interpret law on that delicate dilemma which you articulate
in your statement?

Mr. GieBons. I think you have asked two things. There are some
areas in which Supreme Court Justices do make law, They make
constitutional law. I think we have t{o acknowledge that, and an
effort to say that they merely find it is somewhat unrealistic.

With respect to whether or not he will show due deference to the
legislative branch, I think the best reassurance you have is in the
20 published opinions he has written. They show an appropriate re-
liance on precedent and a fine appreciation of the deference the
courts owe both to Congress and to the administrative agencies,
and they show a reading of Federal statutes which properly ac-
knowledges the primacy of the legislative process.

I am convinced he will show as a judge due deference to the leg-
islative policy judgments made by the Congress.

Senator SpecTer. Well, Chief Judge Gibbons, when you talk
about the Supreme Court making the law in the constitutional
sense, [ wouldn’t quarrel with you. But when you deal with some of
the cases that we have talked about here and you have title VII of
the Civil Rights Act, which is a legislative determination, and you
have the Supreme Court deciding one interpretation, as they did in
Johnson, or as they did in local 28, the union, and then Judge
Thomas specifically says that he knows that the Congress has de-
murred on not changing the law, but then criticizes it.

I would be interested—I have read all of his opinions, too, and
the opinions of the panel when he wasn't writing them. I would be
interested to know if you saw any of those opinions—because, can-
didly, I did not—where he dealt with this issue about deferring to
legislative judgments even though he had a different personal view.

Mr. GieoNs. No, none of them dealt with that issue specifically.
But his general approach to congressional enactment, it seems to
me, was consistent with an appropriate deference.

Senator SpecTErR. Did you see any of that in his opinions? Be-
cause in his writings—and I am not saying I weigh toc heavily his
writings, but his writings were to the contrary. But did you see
some of that in his opinions?

Mr. GiBeons. Just his general approach. I have them all in the
briefcase, but I am sure you don’t want me to pull them out and
start reading them.

Senator SpecTER. Well, you and I might do that together on an-
ﬁther occasion when we don't have so many other witnesses to

ear.

One final question, Chief Judge Gibbons, and that is: You heard
the American Bar Association evaluate him as qualified as opposed
to well qualified. As you state your knowledge of this man over a
long period of time, having had dealings with him on the Holy
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Cross board, and I can personally attest to your capacity to evalu-
ate lawyers, judges, having known of your work in some detail,
would you rate him well qualified for the Supreme Court?

Mr. Gieeons. I personally would, and indeed, I said as much to
the representative of the American Bar Association who called me.

Senator SpecTEr. Thank you very much, Chief Judge Gibbons.
Thank you, ladies and gentlemen.

1 yield now to my colleague, Senator Brown.

Senator BRowN. Mr. Chairman, I have long waited for you to
become chairman of this committee. I have a motion for the adop-
tion of constitutional amendments for the balanced budget and
line-item veto and term limitation. [Laughter.]

Senator SpecTER. Without objection, agreed to.

Senator BRowN. Thank you.

Senator SPECTER. And now, Senator Brown, with my departure,
you are the Chairman. [Laughter.]

Senator BRownN. Judge Gibbons, we have heard from a number of
witnesses and some distinguished scholars today about how Judge
Themas might rule on the Court. They made a number of observa-
tions, but several of them were very sericus charges. These schol-
ars had not had an opportunity to read any of Judge Thomas’
cases. My understanding is that you have read all of his decisions
while he has been on the Circuit Court of Appeals. Would that be
correct?

Mr. Gieeons. Yes.

Senator BrRowN. In those decisions, do you find that he has relied
on natural law in any of those decisions?

Mr. GieeoNs. No.

Senator BrownN. Some of these scholars——

Mr. Gieeons. I might say that none of them presented any occa-
sion where that would be likely, since most of them dealt with stat-
utory issues. '

Senator BrowN. In reviewing the Judge’s writings, they indicat-
ed they found and believed that he would follow a very simplistic
approach, see things and be unable to grasp the complexities of
issues that might come before the Court. Having read his cases,
and I assume some of his other writings, could you give us your
view of whether or not that would be his approach to constitutional
questions?

Mr. GiBeoNs. I do not think in adjudicating constitutional issues
it is possible for just to take simplicity issues. They are dealing
with cases that are intensely litigated and they are decided at the
end of the litigation process. The competing considerations are usu-
ally well developed and it is hard in a collegial body of nine Jus-
tices or even in the court of appeals, where the typical panel is
three, to take a simplistic approach. Your colleagues on the bhench
will not let you, you have to engage in a rigorous intellectual effort
for which you have become fully prepared by studying the relevant
materials.

I am fully confident that he will engage, as a member of the
Court, in the kind of internal debate that is necessary for the intel-
ligent moral resolution of complex constitutional issues, many of
which cannet be determined on the basis of facts.

Senator BRownN. Thank you.
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Father Brooks, how would you characterize Clarence Thomas as
a student?

Father Brooks. Clarence was an excellent student. He pursued
his academic life very, very seriously. He was very deliberative in
terms of selecting courses, selecting his major, and he was well
known throughout the college community as being very, very seri-
ous about his studies and was very successful at them, also.

Senator BROWN. Thank you. We are advised that Holy Cross has
sought out through a recruitment program a diversity of ethnic
groups to join the student body. If Clarence Thomas was not black,
knowing him as you do, would he have been a student, would he
have been admitted to Holy Cross?

Father Brooks. I think he probably would have, for this reason:
He was really not the object of our recruitment effort. I was very
instrumental in the early days of Holy Cross’ involvement in mi-
nority recruitment, and he was not among the students whom we
identified. In fact, he came to Holy Cross—I think perhaps Sister
knows more about it than I do—I think he came as a result of
advice he received quite likely from Sister or some other teacher
he had earlier in school. His academic record, the seminary he had
been attending the previous year was very, very good, and he
would have got in any under any set of circumstances, in terms of
his academic achievement.

Senator BrowN. Thank you.

Sister, do you have anything you would like to add to that?

Sister VIrciLIus. Yes. When Clarence was in the seminary in Sa-
vannah, our Sister Mary Carman taught him chemistry and phys-
ics, I think, but she was the one who encouraged him to go to Holy
Cross, as well as Father Dwyer, and several of the high school chil-
dren are pupils of Savannah, are graduates of Savannah, like Wil-
liam Douglas and Carleton Stewart, who were also graduates of St.
Benedict’s School, they have gone or were in Holy Cross or have
graduated from Holy Cross, so I think it was something like that
that attracted him to Holy Cross, where he would meet some more
of his former Savannahans.

Senator BrRowN. Thank you.

One last question that I would appreciate comments from each of
ou, if you care to comment: Throughout this last week, the Judge
as received intensive questioning, which is obviously the duty of

this committee, but many of the observations that have come down
from folks who I think could be fairly described as somewhat skep-
tical of Clarence Thomas, and evolved to a charge that Clarence
Thomas simply is not being honest.

I would appreciate knowing, as people how know Clarence
Thomas, have seen him in action, your assessments of his integrity
and his honesty.

Sister VIRGILIUS. As far as I am concerned, Senator, Clarence
Thomas is perfectly honest, and I have watched at home at the con-
vent in Tenafly before 1 came down here to Washington on
Monday, and I have watched and I think he stood up very well
under the interrogation, he was very articulate and I think he han-
dled himself very well, and I do not in one instant mistrust his
hﬁ_r;gsty. I think he is perfectly honest, knowing Clarence from a
child.
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Father Brooks. In more than 20 years, I do not think I have ex-
perienced a shred of evidence of any dishonesty or even lack of
candor in Clarence Thomas. I have always found him very forth-
right, very clear in what he is saying to me and very cooperative.
There is not a shred of dishonesty in him, I do not believe.

Mr. Gierons. That is my reaction exactly. In less than 20 years,
more like 15 years of dealing with him, I have found him to be a
completely honorable person in all of his dealings with me an with
others. I think, Senator Brown, the suggestion to which you refer is
that he has undergone some kind of a conversion to obtain confir-
mation. I do not believe that for a moment. It is perfectly clear
that his lot here would have been a lot simpler, if he had simply
si?fi% well, if I am confirmed, I will not vote to overrule Roe v.

ade.

The CHAIRMAN. I can assure you that would not be true. You
would find an eruption on this side of the table similar to the one
you found on that side of the table, and you know that not to be
the case, Judge.

Mr. GisBons. But then he could count the votes. [Laughter.]

Ms. SUuDARKASA. Senator, may I just say that I, unlike my col-
leagues here, am not a longstanding acquaintance of Judge
Thomas. I joined this panel, because I was not able to stay for the
afternoon. But I am a person who came to my assessment of the
Judge, having read his speeches. I am not a lawyer, so I did not
read all of the cases that have been referred to, but I read almost
everything I could find about Judge Thomas, and I think that his
observation early in the hearing is the appropriate one, namely
that, before people knew who he was, they had made up their
minds that Judge Thomas fit into one mold or the other. And 1
think that seeing the real person, who always came across to me as
someone groping for answers to very tough questions, seeing the
real Clarence Thomas simply put some people off-guard.

I do not think that he was dishonest. I think that where he had
reservations about giving his opinions, he expressed those, despite
vigorous questioning, and where he felt it was appropriate to give
those views, whether they were ones that he held in 1974 or ones
that he had come to more recently, he gave them, so I thought that
he was very forthcoming.

Senator Bkown. Thank you. I guess [ have come to notice this,
because or a charge or at least a concern was raised that he had
undergone some change of heart with regard to the use of natural
law in that he did not now advocate it as a means of interpreting
the Constitution. But in reviewing the cases, it appears to me that
he has been totally consistent with that view in the cases that he
has written, and I think, surprisingly to some members of the com-
mittee, the fact is he said exactly the same thing about not using
natural law when he was up for confirmation for the Circuit Court
of Appeals, in terms of conversion.

I do not know what kind of conversion this committee could
induce. I suspect it would be not an angelical conversion, it might
ke one more akin to the Spanish Inquisition, but I doubt that, with
a benign charming chairman as we have, I suspect even that con-
version would not be available to this committee.
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Mr. Chairman, we passed three constitutional amendments in
your absence. In addition to that, I would like unanimous consent
to have a brief statement put in the record that does not relate to
the legislation, but merely this hearing.

The Cuairman. Without objection, it will be placed in the record.

[The statement referred to follows:]

LincoLN REVIEW

Mr. Chairman. In 1981, Judge Thomas was invited to join the Lincoln Review's
Editorial Advisory Board. He accepted. However, I don’t believe he attended any
meetings or reviewed or edited any manuscripts. In 1990, he requested that his
name be removed from the Advisory Board. Mr. J. Parker recently wrote to Judge
Thomas confirming that his name had been removed from the Advisory Board. As
well, he said, and I quote, “authors alone are responsible for their articles. Views
expressed . . . are not necessarily those of (Lincoln Review).”

Mr. Chairman, I believe that it would be very misleading to hold Judge Thomas
responsible for the views of authors who had materials published in the Linclon
Review that Judge Thomas neither reviewed or approved.

The CHaIRMAN. I will note that neither Sister nor Father took
offense at the reference to the Spanish Inquisition. [Laughter.]

Sister, you are going to get a lot of letters, I can tell you. Do you
know what the letters are going to say? Why did you all send Clar-
ence to the Cross, instead of Notre Dame or Georgetown? That is
what you will find. I just want you to know, be prepared.

Is the nun who recommended Holy Cross alive and well?

Sister VIrGILIUS. She is one of our Sisters. She is Sister Mary
Carman, and she works in pastoral ministry in Binghamton, NY.

The CHAIRMAN. You should not have done that. She is going to
get all the letters now, I will tell you.

Sister VIrGILIUS. | know Carman.

The CHAIRMAN. Again, I thank you all very, very much.

Judge I would like very much sometime to discuss with you—I
will not take the time now-—-about Judge Thomas’ writings on nat-
ural law, about which you know a good deal. T would like to discuss
the judicial application of the process and how there is no way to
distinguish between saying one is congidering the Framers’ view of
what they thought to be natural law and how natural law is ap-
plied in the first instance, since this is a subjective application.
Maybe, if we had more time, we could speak to the committee
about that in the future.

I want to thank you all very, very much. Judge Thomas is indeed
fortunate to have you as friends and acquaintances.

Thank you very much.

Our next pane! will be two extremely distinguished lawyers rep-
resenting the Lawyers Committee on Civil Rights Under Law.
Probably one of the most distinguished lawyers and law school
deans in this country today is Erwin Griswold, former Solicitor
General and former dean of Harvard Law School and currently a
senior partner at the firm of Jones, Days, Reavis and Pogue; and
William Brown, cochairman of the Lawyers Committee on Civil
Rights Under Law. I welcome both of you. It is a pleasure to have
you here,

Dean, it is a pleasure to see you again. Mr. Brown, you are very
welcome to be here, and we are anxious to hear what you both
have to say.



96

I will leave it to you since, as I understand it, you are both repre-
senting the Lawyers Committee Under Law. Is that correct?

Mr. BrownN. That is correct.

The CrHAIRMAN. You just tell the Chair how you wish to proceed
and in what order.

Mr. Brown. I believe I will make the initial statement on behalf
of the Lawyers Committee, followed by Dean Griswold.
B The CHaIRMAN. Thank you very much. You go right ahead, Mr.

rown.

STATEMENTS OF A PANEL CONSISTING OF WILLIAM H. BROWN,
ON BEHALF OF THE LAWYERS COMMITTEE FOR CIVIL RIGHTS
UNDER LAW AND ERWIN N. GRISWOLD, ON BEHALF OF THE
LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW

Mr. BrRownN. Mr. Chairman and Senators, my name is, as has
been indicated, William H. Brown III, and I am cochairman of the
Lawyers Committee for Civil Rights Under Law.

Dean Erwin N. Griswold and I are here today on behalf of the
Lawyers Committee. Ninety members of our board of trustees and
66 directors and trustees of local lawyers committees have submit-
ted a statement urging the members of this committee to oppose
Judge Clarence Thomas' appointment as an Associate Justice of
the Supreme Court of the United States.

We have also submitted the concurring statement of one board
member and three dissenting statements signed by a total of eight
board members.

The Lawyers Committee for Civil Rights Under Law is a biparti-
san legal organization established in 1963 at the request of Presi-
dent John F. Kennedy to enlist the assistance of the private bar in
the enforcement of civil rights.

Judge Thomas has rejected much of the decisional framework on
which our Nation’s protection of civil rights is based. He has
argued for a limitation of the disparate impact principle enacted by
Congress in 1964, recognized by Chief Justice Burger for a unani-
mous Court in Griggs v. Duke Power Company, and reaffirmed by
Congress in enacting the Equal Employment Opportunity Act of
1972. He has disagreed with the legal theories and evidentiary
bases necessary to challenge systemic discrimination and has op-
posed the temporary race- and gender-conscious remedies the
courts have often held to be necessary in providing effective relief
for systemic discrimination. Regrettably, we have not found the
depth of analysis we must expect and the Nation should require of
any nominee for the Supreme Court, especially one who proposes a
rejection of the hard-won legal foundation for established protec-
tions for equality.

In this regard, it is not enough that the nominee has repudiated
before this committee so much of the thought and conclusions to
which he laid claim prior to his nomination. This committee now
has nobody at work on which to base its judgment of the nominee’s
own judgment. A critical point is that although Griggs and even
Wards Cove agree that an exclusionary practice should not simply
be assumed to be proper and that evidence to show its propriety is
necessary, Judge Thomas has criticized this requirement as assum-
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ing some inherent inferiority of blacks, Hispanics, and other mi-
norities and women by suggesting that they should not be held to
the same standard as other people.

His reference to even this remaining common ground between
Griggs and the later decisions in Wards Cove as outside the plain
meaning of the term discrimination necessarily raises the question
whether he continues to accept this basic premise of Griggs or
whether he would even go further than Wards Cove and abolish
the disparate impact standard altogether. Judge Thomas’ criticism
of Griggs, the guidelines, and the proper use of statistical proof rep-
resent a radical, unexplained departure from his early endorse-
ment of these tools for approving and remedying discrimination.

On affirmative action, the bottom line with respect to Judge
Thomas’ alternatives for affirmative action is that they are not al-
ternatives. They reach proven cases of intentional discrimination
against identified victims, but much of what is considered to be dis-
crimination today in this country under existing law cannot he
proved under that standard or does not constitute that type of dis-
crimination, including most disparate impact employment situa-
tions.

There is much legitimate concern, and Judge Thomas expresses
such concern, over what are appropriate affirmative action reme-
dies in a particular case of proven discrimination, or in the settle-
ment of discrimination claims, or in legislation providing for mi-
nority set-asides. The tailoring of equitable relief in this area must
truly be equitable, and that is an enormously difficult task. Judge
Thomas’ answer is to do away with the remedy entirely, and that
strikes at the very heart of established civil rights jurisprudence
long recognized by the Congress, successive administrations, and
the courts.

Judge Thomas has criticized most of the judicial and statutory
building blocks for the protection of civil rights in this country, not
only admittedly controversial and difficult court decisions and gov-
ernmental policies, but also those widely accepted as fundamental
to the protection of civil rights for every American. Judge Thomas
has also attacked the Court and the Congress for their role in
laying down these building blocks, arguing instead for a limited
Government that would leave Americans with rights but uncertain
remedies or no remedies at all for violation of those rights.

Morecover, we believe that Judge Thomas’ changes of position
with respect to matters of fundamental importance do not demon-
strate the reflection before reaching important conclusions which is
essential in a Justice of the Supreme Court. We urge the Senate
not to confirm this nomination.

[The prepared statement of Mr. Brown follows:]
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BEFORE THE COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

September 17, 1991

TESTIMONY OF WILLIAM H. BROWN ON
NOMINATION OF JUDGE CLARENCE THOMAS

I. Introduction

My name is William H. Brown. I am a Co-Chairman of the
Lawyers’ Committee for Civil Rights Under Law. Dean Erwin N.
Griswold and I are here today on behalf of the Lawyers’ commiﬁ-
tee. Ninety members of our Board of Trustees, and sixty-six
Directors: and Trustees of local Lawyers’ Committees affiliated
with us have submitted a Statement urging the members of this
Committee to oppose Judge Clarence Thomas’ appointment as an
Associate Justice of the Supreme Court of the United States. We
have also submitted the concurring statement of one Board member,
and three dissenting statements signed by a total of eight Board
members. We have sdbmitted an updaied list of signers of these
statements tc the Committee. In addition to ocur Statement, we
have submitted tc this Committee our Memorandum on the Nomination
of Judge Clarence Thomas as an Associate Justice of the United
States Supreme Court.

The Lawyers’ Committee for Civil Rights Under Law is a



99

LAWYERS' COMMITTEE FGR CIVIL RIGHTS UNDER LAW

bipartisan legal organization established in 1963, at the request
of President John P. Kennedy, to enlist the assistance of the
private bar in the eénforcement of civil rights. The Board of
Trustees of the Lawyers’ Committee is a bipartisan group of
prominent American lawyers who are committed to strengthening
civil rights protections where necessary and opposing measures
which would unjustifiably diminish or curtail equal protection
‘under the law. We are a diverse group, which includes liberals
and conservatives, Republicans and Democrats, whites and mineri-
ties, men and women. We are bound together by our commitment to
civil rights.

As a diverse group, 90 of us are united in our opposi-
tion to Judge Thomas. Although we are firm in cur opposition, we
did not come to this conclusion lightly. We entered into this
debata with open minds, and, in tact, loocked favorably upon the
President’s selection of a minority nominee because we believe it
imperative that there be a breadth of perspectives among the
menbers of the Supreme Court. As with any nominee, however,
Judge Thomas’ gualifications must be evaluated by reviewing his
writings and speeches, his conduct as a public official and his
testimony before this Committee.

Qur Statement and our Memorandum show the care and the
fairness of our review of his opinions, legal writings and
speeches, of the actions which he took and the statements which
he made during his tenure in the federal government. Based on

these documents and on our evaluation of the testimony which he
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gave during these hearings, we have concluded that Judge Thomas’
appointment to the Supreme Court would be a serious threat to the
civil rights of all Americans.

The evidence against Judge Thomas is compelling. We
balisve that there are three reasons why this nomination should
be rejacted. )

First, Judge Thomas has rejected much of the decisional
framework on which our nation’s protection of civil rightas is
based. He has argued for a limitation of the disparate-impact
principle anacted by Congress in 1964, recognized by Chief
Justice Burger for a unanimous Court in Griggs v, Duke Power
¢o.,' and re-affirmed by Congress in enacting the Equal Employ-
ment Opportunity Act of 1972.2 He has disagreed with the legal
theories and evidentiary bases necessary to challenge systemic
discrimination,® and has opposed the temporary race- and gender-
conscious remedies the courts have often held to be necessary in
providing effective relief for systemic discrimination.® Such

relief is particularly necessary in the frequent situation in

' 401 U.S, 424 (1971).

?2 pub.L., 92-261, 86 Stat., 103. The significance of the
Grigds decision, Judge Thomas' initial support for it, and his
abrupt change of view on it after the 1984 election, are dis-
cussed in detail in the Lawyers' Committee's Memorandum at 34-47.

* Judge Thomas®' views on the use of statistical evidence in
proving discrimination are discussed in detail in the Lawyers'
Committee's Memorandum at 47-51.

¢ Judge Thomas®' former and present views on affirmative

action, and his rationale in support of his views, are discussed
in detail in the Lawyers' Committee's Memorandum at 51-76.

-3 -
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which it is impossible to provide purely individual remedies
because the nature of the employer’s discrimination has made it
imposasible to identify which particular black, Hispanic, Asian or
woman would have been selected in the absence of discrimination.
Its rejesction would leave the courts without effective power to
provide relief for the most serious instances of discrimination,
and would leave employers powerless to undo the harm caused by
their own past actions and those of others.

Secopd, Judge Thowas’ theoxry of constitutional inter-
pretation, which disregards the application of the Equal Pro-
tection Clause of the Fourteenth Amendment and rejects the
concept of group violations, would make it impoussible effectively
to end systemic discrimination. For example, he has criticized
the unanimous decision in Ggeen v. County Sghool Board of New
Eent Coyntv,® and subsequent Supreme Court school desegregation
decisions enforcing Brown v. Board of Bducation that compelled
the dismantling of state-created segregated school systems.® He
has thus disavowed a reading of the Constitution that would deny
the Supreme Court, and the Congress, the authority to dismantle
state-created segregated institutions. In the absence of a
restructuring of long-segregated school systems and a view of the

Constitution that insists that only individual liberties are

5 391 U.5. 430 {1968) .
¢ ¢clarence Thomas, Ci

i ights inci v
Righte as an Interest, in Assesging the Reagan Years 393 (D.
Boaz, editor) (hereinafter g£ivil Rights as a Principle].

-4 =
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protected, the black schoel children in Green would still have
enly an individual choice between a segregated white school and a
black school. Judge Thomas’ theory of constitutional interpreta-
tion will be discussed by Dean Griswold.

Third, in evaluating any judicial nemination, we must
consider whether the nominee‘s overall legal philoscphy, if
adopted generally by the courts, provides meaningful protection
for the civil rights of minorities and women. We accept that a
nominee may differ with us on particular issues. We attach great
weight, however, to adherence to the principle of legally en-
forceable equality of opportunity, and to the degree of thought
and understanding the nominee brings to the raesolution of these
issues. Regrettably, we have not found the depth of analysis we
must expect -- and the nation should require -- of any nominee
for the Supreme Court, especially one who proposes the rejection
of the hard-won legal foundation for established protections for
equality.

In this regard, it is not encugh that the nominee has
repudiated before this Committee sco wmuch of the thought and
conclusions to which he laid claim prier to his nomination. Even
accepting the sincerity of his repudiation, the withdrawal of his
life’s work of analysis and reflection leaves a void no onha can
£ill. This Committee now has no bady of work on which to base
its judgment of the nominee’s own judgment. In the absence of
such a bedy of work; there is no sufficient basis upon which this

Committee can make the determination which should be made hefore
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recommending the confirmation of any nominee: that the gquality,
depth and breadth of the nominee’s analysis would serve the Court
and the country waell in resolving the most important queations
likely to come before the Court over the next generation.

OQur concerns in sach of these three areas, taken alone,
would likely be enough to convince us that Judge Thomas should
not sit on the Supreme Court. Taken together, these concerns
present very strong evidence that Judge Thomas should not be

confirmed.

II. Judge Thomas’ Disagreements with the Legal Theories
Riscrimination

A nominee’s awareness that there are still substantial

problemg of entrenched discrimination against blacks, Hispanics,
other minorities, and women is likely to affect his or her under-
standing of the cases which come to the attention of the Court.
Between 1983 and 1987, Judge Thomas’ view of the breadth of dis-
crimination seems to have narrowed substantially. In 1983, Judge
Thomas recognized that discrimination was more than an isolated
phenomenon, and that it ¢ould not be eradicated solely through

individual remedies.’ 1In a speech to personnel officials, he

7 Judge Thomas' views of the breadth of discrimination are
discuased in detail in the Lawyers' Committee's Memorandum at 22-
30.
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stated:®

our experience in administering fair employment laws
for over the past 18 years has provided greater knowl-
edge and understanding of the complex and pervasive
manner in which employment discrimination continues to
operate. Experienca has taught us all that apparently
neutral employment systems can still produce highly
discriminatory effects. They can also perpetyatg the
effects of past diacrimination.

In a 1987 law review article describing his Qisagreement with
race- and gender-conscious relief, Judge Thomas argued that
reliance on such relief was a natural outgrowth of an emphasis on
broad challenges to ‘employment discrimination, and stated that
the EECC was de-emphasizing such broad challenges.® In describ-
ing the EEOC’s docket, he stated:

In addition, most of our cases involve discrimina-
tion by a particular manager or supervisor, rather than
a "policy* of discrimination. Many discriminating
employers first responded to Title VII by turning from
explicit policies against hiring minorities and women
to unstated ones. Now even such vailed pglicies are
uncommon; discrimination is left to individual bigots
in positions of authority. As a result, the discrimi-
nation that we find today more often has a narrow
impact, perhaps influencing only a few hiring deci-
sions, and doces not warrant the use of a goal that will
aifact a great number of subsaquent hires or promo-
tions.

Wa do not know of any change in the actions of employ-

% March 17, 1983 Speech by Clarence Thomas to the American
Society of Perscnnel Administrators, p. 4 (emphasis in original)
[hereinafter, "March 17, 1983 Speech to A.S.P.A.%).

* Clarence Thomas, Affirmative Action Goals and Timetables:
1, 5 Yale Law & Policy Review 402,
403-04 (1987) (footnote omitted) (emphasis in original) [herein-
after, "Affirmative Action Goals"].

© 14, at 405.

-7 =
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ers during the four years from 1983 to 1987 which would justify
the conclusion that broad patterns of discrimination had dimin-
ished in importance, or that women and minorities faced a differ-
ent kind of threat at the end of this period than they had faced
at its beginning. As the 1990 and 1991 Urban Institute ra-
ports'’ show, there are still broad patterns of disparate treat-
ment affecting numerous persons at numerocus employers.

Indeed, Judge Thomas way have come to his present
enphasis on individual instances of discrimination even if he
ware convinced of the continuing nature of broad-scale, an-
trenched discrimination. In his profile in The Atlantic Monthly,
he seemed to agree with the author’s conclusions:?

If ari employer over the years denies jobs to
hundreds of qualified women or blacks because he does
not want women or blacks working for him, Thomas is not
prepared to see a “pattern and practice” of discrimina-
tion. He sees hundreds of local, individual acts of
discrimination. Thomas would require every woman or
black whom that empleyer had discriminated against to
come to the government and prove his or her allegation.
The burden is on the individual. The remedy is back
pay and a job. fAnycne asking the govermment to do
more is barking up the wrong tree,* Thomas says.

This is a philoscphy incapable of redressing patterns of discrim-
ination., Placing repetitive burdens on victim after victim

ensures that some will falter, ensures that the EEOC’s rescurces

" The Urban Institute's recent studies on disparate treat-
ment involving matched pairs of black and white job applicants,
and matched pairs of Hispanic and Anglo job applicants, are
described in the Lawyers' Committee's Memorandum at 23-24.

2 Juan Williams, A _Ouestion of Faigrness, The Atlantic
Monthly, February 1387, at pp. 71, 79.

- 8 -
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would be wasted in litigating the same question over and over
against the same defendant, and ensures that much of the employ-
ar’s discrimination will go unremedied.

In the pivotal Supreme Court decision of Grjggs v. Duke
Power Co,, the Supreme Court recognized the disparate-impact
theory of discrimination which Congress had enacted in 1964 and
upheld the EEQOC Guidelines on Employee Selection Procedures.'?
The treatiss on employment discrimination law most widely used by
practitioners describes Grigqs as “the most important court
decision in employment discrimination law.”' Judge Thonmas
agrees that Griqqs is one of the most important cases decided in
the last twenty years.'® As a result of Grigdqs, the EROC Guide-
lines and the successor Uniform Guidelines, many employment
practices were discarded because they had excluded minorities and
women without good reason from jobs they could perform well. Any
substantial weakening of Grigqs carries with it the risk that
employers will re-adopt needlessly exclusionary practices which
will stratify the workforce along racial, ethnic, and gender
lines.

As Chairman of the EEOC, Judge Thomas had a responsi-

* The background and context of Grigqg, the decision it-
self, and the EECC Guidelines and Uniform Guidelines are dis-
cussed in detail in the Lawyers' Committee's Memorandum at 34-38.

% parbara Lindemann Schlei and Paul Grossman, Employment
Discrimination Law (Washington, D.C., Bureau of Haticnal Affairs,
2nd ed., 1983) at 5 (footnote omitted).

* pestimony of Judge Clarence Thomas in response to ques-
tioning by Senator Patrick Leahy, morning of September 13, 1991.

-9 -
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bility to deal carefully and accurately with an issue so impor-
tant. As late as 1983, Judge Thomas issued public statements
which provided strong support for both the Supreme Court’s
decision in Griqgs and the Uniform Guidelines.!* In commenting
upon the value of the Uniform Guidelines, Judge Thomas noted that
they ware developed as a result of “an exceedingly lengthy
process” and that any ~futura decision to reasasess these impor-
tant provisions will be made with an eye to that kind of deliber-
ate procedure”.!’” He referred to the need for stability:!*

The policies advanced by the EEOC Guidelines on Employ-

a8 Selection Procedures ... have been given the force

of law; they have given rise to a measure of certainty,

stabkility in the employment arena; setting legal stan-

dards upon which both employers and employees can rely.
He cautioned against any weakening of the Guidelines:?*

We are not dealing with common zoning ordinances here.

Whele classes of people in this country have come to

rely on the vital protection offered by measures such

as these.

Despite his earlier positicn, Judge Thomas’ publicly
stated view of ¢riggs and the Uniform Guidelines changed abruptly
after Prasident Reagan’s landslide 1984 election, without any
public explanation for the shift or its timing. A few days after

the re-election, he stated that he had *a lot of concern* about

' March 17, 1983 Speech to American Society of Personnel
Administrators, at 4. The text of the guotation is set forth in
ocur Memorandum at 40-41.

¥ 1d. at 11.

€ 14. at 9.

¥ 14, at 11.

- 10 -
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the Uniform Guidelines, and that there was a good possibility
that there will be "significant changes®.?® Three weeks later,
he hegan to quastion the validity of Grjiggs and the disparate
impact doctrine.® Complaining that Griggs had been *overex-
tended and over-applied”, he seemed to suggest that Griggg be
limited to unskilled laboring positions.® In February of 1985
he criticized Griggs and the Uniform Guidelines in the strongest
possible terms, and went on to suggest that the use of statisti-
cal proof in disparate impact cases was unsound:®
UGESP also seems to assume some inherent inferiority of
blacks, Hispanics, other minorities, and women by sug-
gesting that they should not be held to the same stan-
dards as other people, even if those standards are
race-and sex-neutral. Operating from these premises,
UGESP makes determinations of discrimination on the
basis of a mechanical statistical rule that has no
relationship to the plain meaning of the term ~discrim-
ination.”

The critical peoint is that, although Griqqs and even

B ass a Enfo emenn k Nexd
, A Daily Labor Reporter, November 15,

1984, pp. A-6, A-8.

# Robert Pear, Changes Weighed in Federal Rules on Discrim-
, N.¥. Times, December 3, 1984, at Al. See our Memorandum
at 41-43,

2 gee our Memorandum at 43-45.

z February 1985 Report to the Office of Management and
Budget., i i
(August 8, 1985) (Statement of Clarence Thomas), at
L]

523-24,

= . 1 as O he House n Ed
, 99th Cong., lst Sess., at 127-28 (October 2,

- 11 =-
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Wards Cove agree that an exclusionary practice should not simply
be assumed to be proper and that evidence to show its propriety
i¢ necesgssary, Judge Thomas has criticized this requirement as
assuming *some inherent inferiority of blacks, Hiapanics, other
minorities, and women by suggesting that thay should not be held
to the same standards as other pecple”, His reference to even
this remaining common ground between Griggs and the later deci-
sion in Wards Cove as cutside "the plain meaning of the term
‘discrimination’” necessarily raises the question whether he
continues to accept this basic premise of Grigas, or whether he
would go even farther than Wards Cove and abolish the disparate-
impact standard altogether.

Such a change would restrict Title VII to cases of
intentional discrimination, and leave ninorities and women at the
mercy of employers who would then have little incentive to curb
their use of exclusionary practices. Indeed, employers which
intended to limit their employment of blacks, Hispanics, or women
could adopt paper-and-pencil tests, strength tests, and similar
requirements secure in the knowledge that it would be extremely
difficult to prove their wrongful intent in adopting such re-
quirements but the results would be the same as with the more
readily provable direct forms of intentional discrimination.

Disparate-impact cases, and broad patterns of discrimi-

_12-
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nation, require statistical evidence.? The Supreme Court has
repsatedly held that proper statistical evidence taking job
qualifications, availability and employer explanaticns into
account can in appropriate cases be sufficient to prove discrimi-~
nation.® Few employers admit that they are discriminating, and
the nature of their actions has to be deduced from all of the
employment decisions they have made. In Teamgters, the Court
guoted with approval an appellate decision stating that *In many
cases the only available avenue of procf is the use of racial
statistics to uncover clandestine and covert discrimination by
the employer or union involved,*2¢

We cannot and do not guarrel with the propositions that
statistical evidence must be both accurate and appropriate, that
unchallenged gualitications must be taken into account, that the
defendant must always have an opportunity to provide explanations
for any statistical disparities and that these must be consid-
ered, and that statigtical evidence therefore creates at most a
rebuttable presumption of discrimination. We also believe that

there were legitimate grounds for the Chairman or anyone else to

% Judge Thomas' views on the use of statistical evidence in
discrimination cases are discussed in detail in the Lawyers'
Compittee's Memorandum at 47-51.

# E.g., Internatjonal Brotherhood of Teamsters v. Unjted

States, 431 U.S. 324, 339-41 (1977): Dothard v. Rawlingon, 433
U.S, 321, 329-31 (1977).

% 431 V.5, at 339 note 20 (quoting Unjted States v

workers Local 86, 443 F.2d 544, 551 (9th Cir.), cert. den., 404
U.8. 984 (1971)).
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criticize the EEOC'Q approach to statistical proof in some of its
cases. However, our concern is that Judge Thomasa’ general criti-
cisms of statistical proof in connection with his statements on
the Griggs rule and his attacks on the Uniform Guidelines seemed
to disregard the value of statistical proof altogether.

In an important document describing his plans for
regulatory changes at the EEOC, he told the Office of Management
and Budget that the plaintiff’s threshold burden of proving
disparate impact under Griggs and the Guidelines was *a mechani-
cal statistical rule that has no relationship to the plain
meaning of the term ‘discrimination.’* Later in the same docu-
ment, he stated that ”statistical disparities ... may reflect far
too many factors other than unlawful discrimination by the
enployer for them to give rise to a presumption of such discrimi-
nation.*?’

These statements are extremely troubling. They may
reflect an unwillingness to credit statistical proof even where
the defendant has no credible rebuttal to the statistical evi-
dence and the plaintiff has gone as far as possible in showing
that a substantial disparity exists even after taking into
account racial, national origin or gender differences in avail-
ability, in the possession of legitimate c¢ualifications, and in
other relevant factors. Such an approach would have the result

of providing immunity for the many instances of discrimination

¥ The quotation is set out in text above.

- 14 =
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where no direct proof of discriminatory purpose is available, and
where discrimination can only be inferred from the results of the
enployer’s actions and the absence of any c¢redible explanation.
Judge Thomas’ criticisms of griggs, the Guidelines and
the proper use of statiatical proof represent a radical, unex-
plained departure from his earlier endorasement of these tools for

proving and remedying discrimination.

III. Jydge Thomag’ Positions on Affirmative Action

Judge Thomas has consistently voiced reservations as to
the use of race~ and gender-conscious remedies for discrimina-
tion.*® Despite his personal beliefs, during Judge Thomas”’
first two years at the EFOC, he usually was an advocate for
existing EEOC policies including affirmative action, and specifi-
cally including the use of goals and timetables as flexible
devices for monitoring an employer’s conduct.?® This stance
cften put him at odds with others in the Reagan Administration --
most frequently, William Bradford Reynolds, Assistant Attorney
General Por Civil Rights.

After President Reagan‘’s re-election, Judge Thomas

began to advocate publicly dramatic changes in EEOC policy.?

# Judge Thomas' views are discussed in detail in the Law-
yars' Committeae's Memorandum at 52-76.

# These statements are discussed in detail in the Lawyers'
Committee's Memorandum at 54-61.

3 These statements are discussed in detail in the Lawyers'
Committee's Memorandun at €1-66.

- 15 =
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In an interview immediately after election day, Judge Thomas an-
nounced that, henceforth, the Administration would speak with one
voice and that there would be concerted afforts to make EEOC
policy consistent with the Administration’s philesophy.® Al-
though Judge Thomas pledged a concerted effort after the elec-
tion, he often thereafter took positions worse than the litiga-
tion positions of Mr. Reynoldsa’ Ccivil Rights Division. Reynolds
routinely relied on‘disparate-impact theory and thought it
proper, while Judge Thomas was attacking the theory; Reynolds
routinely relied on the Uniform Guidelipes while Judge Thomas
battled to have them revised. In late 1987, Mr. Reynolds joined
Judge Thomas in his opposition to the Guidelines.

In 1986 and 1987, the Supreme Court decided a string of
cases which together demonstrated conclusively that race- and
gender-conacious policies were in many circumstances accaeptable
remedies for discrimination and acceptable responses to patterns
of underrepresentation of women and minorities.® Judge Thomas
expressed his personal disagreement with each of these decis=~

ions.*® He has repeated his disagreement with these decisions

M November 15, 1984 Poljcv Changes, supra note 20, at A-1.
¥ Johnson v. Trapsportation Agency of Santa Clara County
I
480 U.S, 616 (1987); United States v. Paradise, 480 U.S. 149
(1987): Local 93, Int']l Ass'n of Firefighters v. City of Cleve-
land, 478 U.5. 501 (1986): Local 28, Sheet Metal Workers Int'l
1

Ass'n v. EEOC, 478 U.S. 421 (1986):; and Wyaapt v, Jackson Bd. of
Educ,, 476 U.8. 267 (1986).

® affirmative Action Goals, supra note 9, at 403 note 3.
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before this Committee.®

The bottom line with respect to Judge Thomas’ alterna-
tives for affirmative action is that they are not alternatives.
They reach proven cases of intentional discrininatlon against
identified victims, but much of what is considered to be discrim-
ination today in this country under existing law cannot be proved
under that standard or does not constitute that type of discrimi-
nation, including most disparate~impact emwployment situations.

Judge Thomas answers that such discrimination is, at
least, rar less significant than it used to be. We believe he is
incorrect; there is .current evidence which establishes that such
discrimination remains pervasive,® and numerous decisions in
the 1980's and afterwards reflect its many occurrences.

If Judge Thomas is right =--- if, for example, there are
few significant discriminatory practices resulting in victims who
cannot be identified --- then there will be little further need
for affirmative action. When that happens, if it ever does,
Judge Thomas’ concerns about affirmative action will be substan-
tially relieved.

There is mich legitimate cencern, and Judge Thomas
expresses such concern, over what are appropriate atfirmative

action remedies in a particular case of proven discrimination, or

% restimony of Judge Clarence Thomas in response to gues-
tioning by Senator Edward Kennedy, morning of September 12, 1991;
Testimony of Judge Clarence Thowas in response to questioning by
Saenator Arlen Specter, morning of September 13, 1991.

¥ gsee the Urban Institute studies discussed above at 23-24.
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in the settlement of discrimination claims, or in legislation
providing for minority set-agides.’® The tailoring of equitable
relief in this area wmust truly be equitable, and that is an
enormously ditticulé task. Judge Thomas’ anawer is to do away
with the remedy entixely, and that strikea at the heart of
esatablished civil rights jurisprudence long recognized by the
Congress, successive Administrations, and the courts.

Judge Thomas’ many public statements do not adequately
address the difficulty of providing any meaningful remedy for
patterns of discrimipation if affirmative action is not allowed,
and if it is not poasible to determine which particular black,
Hispanic, Asian or female candidates would have been saelected in
the absence of discrimination. The problem is a very real one,
and it arises frequently. If there is no meaningful remedy, even
an intentional discriminator would have gucceeded in its primary
goal: keeping its workforce lily-white, or Anglo, or male, or as
much s8¢ as posgible. Such an employer does not limit itself to
keeping a particular black, Hispanic, Asian or woman out; it
wants to keep as many as possible out. A remedy which does not
deprive the employer of such a goal is ineffective.

It iz not an adequatae answer to reject the promotion of
petential victims because the precise victims are unknowable. If
such rejections were to become the law, minorities and women

would be left without the hope of a meaningful change in their

3% prew S. Days IIT, Fullilove, 96 Yale Law Journal 453
(1987).

- 18 =~
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workplace and would have corraspondingly little incentive to file
charges and litigate cases.

There is a substantial question whether Judge Thomas
would vote to ovarturn the affirmative-action decisions the court
handed down from Meber to Johnsen and Paradiss, and thus to leave
minorities and women without any effective remedy for past
discrimination in those cases where individual victims cannot be

precisely identified.

IV. Judqe Thomas’ Theorjies of Constitutional Interpretation

Aftar reviewing Judge Thomas’ legal writings and
listening to his testimony before this Committee, we have con-
cluded that Judge Thomas’ disagreement with important Supreme
court decisions in the area of civil rights is merely an out-
growth of his unusual, and potentially disastrous, theory of
constitutional <interpretation, which disregards the Egqual Protec-
tion Clause and rejects the concept that persons are protected
from violations of their rights based on their membership in a
group disfavored by society or a legislature. Judge Thomas’
views stand in stark contrast to long-established constitutional
analysis and threaten the guarantees of the Equal Prctection
Clausa,

The Equal Protection Clause, applied to the States in
the Fourteenth Amendment and applied to the Federal government in
the Fifth Amendment, prohibits the classification of persons for

discriminatory treatment on either an impermissible basis (such

- 19 -
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as race, gender or natural origin), or in the exercise of funda-
mental rights (such as the right to vote, to marry, to travel,
and to seek access to the courts). The Equal Protection Clause
stands as a guarantee that the exercise of fundamental rights are
ag available to the poor as to the wealthy, to whites as well as
blacks, and to both men and women.

Despite the overwhelwing importance of the Equal
Protection Clause in our current system of constitutional juris-
prudence, Judge Thomas has repeatedly rejected uase of the Equal
Protection Clause. Through statements concerning the proper
application of conséitutional principles,’ his criticism of the
analysis in Brown v. Poard of Bducation,’® and his interpreta-
tion of Judge Harlan’s dissent in Plessy v. Fergqugon,®® Judge
Thomas has made it plain that he opposes established equal
protection doctrine on the asserted ground that it protects the
rights of groups of persons, rather than individuala.

Thus, Judge Thomas has written that it is *error® teo

apply "the principle of freedom and dignity* to groups “rather

¥ see 2.9, Clarence Thomas, MMQLMMM

12 Harvard Journal af Law and Puhl1c Policy 63 (1989). Clarence !
Thomas, Civil Rights as a Principle Versus Civil Rights as an

in Asgessing the Reagan Years 392 (D. Boaz, editor,
1988) ; Clarence Thomas, Toward a "Plain Reading" of the Constitu-
Interpretatijon, 30 Howard Law Journal 691 (1987),.
3 347 U.S. 483 (1954).

¥ 163 U.S. 537 (1896).
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than to individuals;*** he has criticized the school desegrega-
tion cases feollowing Gregn v. County School Board, claiming that
they were ~disastrous” and “more concernhed with meeting the
demands of groups than with protecting the rights of individu-
als;”'® and he has criticized Justice Powell’s opinion in Bakke
v, Board of Regentsg for an alleged misplaced concern with *the
adwission of groups of whites” rather than with “rights inherent
in the individual.~*

It is apparent that Judge Thomas’ rejection of the
Equal Protection Clause arises from his conviction that the
Constitution protects only the rights of individuals and that
only an individual deprivation can be remedied. The result of
this view of the Constitution is a refusal to recognize that
discriminatory classifications affect not just one or several
individuals, but all persons uwbe find theuzelves members of a
disfavored group. Under such a theory, judicial relief or
congressional enactments designed to remove state-imposed barri-
ars that effect all persons within a legislative classification
or disfavored group in society is not supported by the Constitu-
tion.

Not only is Judge Thomas’ view completely contrary to
waell-established law, but, if adopted by the Court, would seri-

“® ejvi)l Rights as a Principle at 393.
“ m'
‘2 plain Reading at 700 and 700 note 36.

- 21 -
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ously undermine constitutional protections. The clearest axample
of this result is found in Judge Thomas’ apparent criticisa of
the Grsan decision as departing from a “color-blind® view of the
Constitution*. In Green, the Court rejected the school board’s
arguments that it could continue to operate separate "white* and
*negro” schools singly by adopting a policy that oatensibly
parmitted individual black students to choose to attand "white”
schools, and held that achool authorities had to do more than
purportedly offer individual students a choice, and were instead
required *to take whatever steps might be necessary to convert to
a unitary system in which racial discrimination would be elimi-
nated root and branch.”** To the extent that Green and subse-
quent school desaegregation decisions imposed an cobligation upon
school authorities to dismantle the segregated "dual” school
systems, they required “race-conscious remedies.” A view of the
Constitution that forbade a restructuring of long-segregated
school systems, would have left individual black school children
alone to confront a'segregated school system. In the Supreme
Court’s insistence that black school children be afforded more
than a theoretical choice, Judge Thomas evidently finds it to
have been "more concerned with meeting the demands of groups than

with protecting the rights of individuals.”*® The Supreme

# plain Reading, at 700.
# 391 7.5, at 437-38.

* ¢ivil Rights as a Principle, at 393.
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Court’s requirement that the continuing reality and structure of
segregated school systems be dismantled -- in enrollment, facul-
ty, condition of facilities and other respscts -- Judge Thomas
appears to parceive as “disastrous,” reflacting a “lack of
principle,” and "against what was best in the American political
tradition.”*

Judge Thomas has not restricted his criticism of the
application of egqual protection principles to Brown and othar
school desegregation cases. For example, Judge Thomas has argued
that deprivations of the right to vote should be found only with
respect to individuals: "Instead of locking at the right to vote
as an individual right, the Court has regarded the right as
protected when the individual‘’s racial or ethnic group has
sufficient c¢lout.”’” He has, therefore, criticized equal protec-
tion precedent generally: “In both the areas of achool desegrega-
tion and voting, the Court has tended to think in terms of
protecting groups.” **

An insistence that only the iiberties of individuals
are protected -- a deprecation of the protection of persons from
different treatment through group-based governmental classifica-
tions -- and a view .of the Constitution that forbida consider-

“% 14, (emphasis in original).
4 wThe Modern Civil Rights Movement: Can a Regims of Indi-
vidual Rights and the Rule of Law Survive?," April 18, 1988

Speech by Clarence Thomas delivered at The Tocqueville Forum,
Wake Porest University, at 17.

“ 14,
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ation of tat;.'o, for sxample, even vhers necessary to remedy a
constitutional violation, would render the law incapable of
ramoving barriars toc equality for mambers of a disfavored group.
In the course of these hearings, Judge Thomas has
indicated that he has no reason to “question or disagree with the
three tier approach” which the Supreme Court currently uses in
analyzing cases which fall under the Equal Protection Clause.*?
Moreover, he has gone so far as to indicate that in some instanc-
as involving particularly egregiocus cases of discrimination it
might ba appropriate to be "ratcheting up or applying a more
axacting standard” than the current heightened scrutiny.*
However, his unprecedented endorsement of squal protection
analysis remains at odds with his long-standing rejection of the
concept of protcctir;g and remedying deprivations of rights that
effeact all persons falling within a classitficatien. Moreover,
the mere fact that Judge Thomas now states that he does not
“disagree with the three tier approach” doas not shed any light

# Clarence Thomas Supreme Court Nomination, Hearinga of the
Senate Judiciary Committee, Testimony of Judge Thomas in response
to questioning by Senator Dennis DeConcini, morning of September
11, 1991. Sas also Clarence Thomas Supreme Court Nomination,
Hearings of the Senate Judiciary Committee, Testimony of Judge
Thomas in response to questioning by Senator Edward Kennedy,
sorning of September 12, 1991; Clarence Thomas Supreme Court
Nomination, Hearings of the Senate Judiciary Committee, Testimony
of Judge Thomas in response to questioning by Senator Howell
Heflin, attearnoon of Sseptember 13, 1991.

% clarence Thomas Supreme Court Nomination, Hearings of the
Senate Judiciary Committes, Testimony of Judge Thomas in response
to questioning by Senator Dennis DeConcini, morning of September
11, 19%1.
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upon the manner in which he would apply such scrutiny to claimed
violations. Unless Judge Thomas has completely abandoned his
theory of constitutional interpretation, a transformation fer
which we have no evidence, and now accepts the notion that the
constitution provides protaction for all menbers of a group, as
wall as for individual violations, his acceptance of the Court’s
current approach to equal protection analysis is meaningless.
Even in light of Judge Thomas’ acceptance of the
Court’s three tiered approach to egqual protection analysis, we
belisve that his preference for individual remedies, as exempli-
fied by his testimony criticizing the result which the Court
reached in both Green and subsaequent school desegregation deci-
sions, indicate a continuing emphasis on individual remedies for
violations of individual rights and a hostility to effective
protactions for all nasbers of a disfavorsd classification.
Barriers or discriminatory acts which effect whole groups of
individuals cannot be effectively addressed by remadiss which
only effect a single individual. In light of widespread, insti-
tutional discrimination which we believe still exists in our
society, Judge Thomas’ emphasis on individual rights and reme-
dies, and tha inevitable consaquences of these views, seriocusly

threaten our ability to end systemic discrimination.

V. gonclugion
Prior to Judge Thomas’ testimony before this Committee,
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a substantial majority of the nambers ¢of the Board of Trusteas of
the lawyers’ Committes opposed Judge Thomas’ ncomination as
Associate Justice of the Supreme Court. After listening to his
testimony, we remain firm in ocur conviction that Judé. Thomas’
legal philosophy, with its disregard for established precedent,
its hostility to the equal protection doctrine, and its reliance
on individual rights, poses a substantial threat to the ability
of minorities and women to enforce their civil rights.

Judge Thomas haa criticized most of the judicial and
statutory building blocks for the protection of civil rights in
this country --- not only admittedly controversial and difficult
court decisions and governmental policies, but also those widely
accepted as fundamental to the protection of civil rights for
every American. Judge Thomas has also attacked the Court and the
Congress for their role in laying down ;hOII building bleocks,
arguing instead for a “limited government” that would leave
Americans with rights but uncertain remedies --- or no remsdies
at all === for viclatiocns of those rights.

Moreover, we believe that Judge Thomasg’ changes of
position with respect to matters of fundamental importance do not
demonstrate the raticction bators reaching important cenclusions
which is essential in a Justice of the Supreme Court.

We urge the Senats not to confirm this nomination.
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NOTES FOR APPEARANCE OF ERWIN N. GRISWOLD
BEFORE THE COMMITEE ON THE JUDICIARY OF THE UNITED STATES SENATE
-=- TUESDAY, SEPTEMBER 17, 1991

In the time available to me, I can only summarize. I will
first say, though, that thae present hearings seem to me to leave
open several basic and important issues.

I. gualifications

No one questions that Judge Thomas is a fine man, and
deserves much credit for his achievements over the past forty-
three years. But that does not support the conclusion that he
has as yet demonstrated the distinction -- the depth of
experience, the broad legal ability =-=- which the American people
have the right to expect from persons chosen for our highest
judicial tribunal. Compare his experience and demenstrated
abilities with Charles Evans Hughes or Harlan Fiske Stone, with
Robesrt H. Jackson or the second Jochn M. Harlan, with Thurgood
Marshall and Lewis H. Powell, for example. To say that Judge
Thomas has such gquaiifications is obviously unwarranted. If he

should continue to serve on the court of appeals for eight or ten

1
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ysars, he may show such qualities, but he clearly has not done sc
yet.

I have no doubt that there are a nuaber of parsons, male or
female, African American or while or Hispanic, whe have
demonstrated such distinction. I do not question that the
President has the right to take ideological factors into
consideration, and it seems equally clear to me that this
Committee and the Senate have a similar right and power. But
that is no reason for this Committee, or the Senate, approving a
presidential nominee who has not yet demonstrated any clear
intellectual or professional distinction. And the down side is
frightening. The nominee, if confirmed, may well serve for forty
years. That is until the year 2030, There does not seem to me
to be any justification for taking such an awesome risk.

II. HNatural Law

Judge Thomas' present lack of depth seems to me to be

demcnstrated by his contact with the concept of "natural law.”

He has nade various references to "natural law” in his speechas
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and writing, though it is quite impossible to find in these any
consistent understanding of that concept. This is very
disturbing to me because lcose use of the idea of natural law can
serve as support for almost any dasired conclusion, thus making
it fairly easy to brush aside any enacted law con the authority of
a2 higher law -- what Holmes called a “breoding omnipresence in
the sky."

That is bad encugh, but the nominee has now said to this
Committee that he does not think that "natural law" plays any
role in constituticnal decisions. Th%s ig frightening indeed --
for it is gquite clear in the two hundred years of this country
under the Constitution that "natural law" or "higher law"
concepts do have an appropriate role =-- not in superseding the
Constitution but in censtruing it.

Corwin, "The Higher Law Background of American
Constitutional Law,™ 42 Harv. L. Rev. 149 (1928}, 365

(1929)

Fuller, "The Morality of Law" (1964)
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Rawl, "A Theory of Justice" (1971)

Bickel, "The Morality of Consent" (1975)

The Dred Scott case, for example, was one where the Court
did not make adequate use of “"natural justice." If it had done
so, recognizing that Scott had become a citizen when he ws taken
to free taerritory, it might have averted the Civil War.

A more currant example is Privacy. It is not mentioned in
the Constitution, but the Supreme Court has rightly found it
there by interpreting several of the Constitution's clauses
together, in the light of deep-seated "natural justice" concepts,
including the Court's conclusion and understanding that this is
implicit in the basic concept of the founding fathers when they
drafted the Constitution.

Cruel and Unusual Punishment

Weems v. United States, 217 U.S. 349 (1910)

Robinston v. California, 370 U.S.660 (1962) ~~ The crime of

being "addicted to the use of narcotics.”

4
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Solem v. Helm, 463 U.S. 277 (1983)

Rights of conscience

Welsh v. United States, 198 U.S. 333 (1970) -- not a
religion case. The petitioner asserted his beliefs were not

religious.

III. Due Process

Yoting

Reynolds v. Sims, 377 U.S. 5333 (1%64) - one man, one vote

case

Penial of education to children of illegal aliens

Yick Wo v. Hopkins, 118 U.S. 356 (13886)

Moore v. City of East Cleveland, 431 U.S. 494 (1977),

quoting Harlan, J.: Respect for the teachings of history (and]

solid recognition of the basic values that underlie our society.

Appointment of Counsel

Gidson V. Wainwright, 372 U.S. 355 (1963}
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Affjirmative Action

For more than two hundred years, the white settlers in this
new country grievously victimized persons of African descent,
vhose descendants today are our African American citizens. Not
only were they held in slavery, but they were denied educaticn
and all cultural advantages.

It took a Civil War to end this massively unjust regime.
But then we had the period of share croppers, and lynching, and
Jim Crow. Though the slaves were free, their opportunities were
severely restricted by force of law. It was not until the middle
of this century that we began to move ahead, and, under the
leadership of Lyndon B. Johnson, the Congrass enacted a number of
constructive atatutes designed to provide greater equality of
cpportunity.

We should not forget that the Thirteenth, Fourteenth and
Fifteenth Amendments were adopted as a result of the Civil War.
They wWere essentially focused oh African Americans. They were

designed to pull the African Americans up to a position of
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equality. Every one was protected by the Due Process Clause, but
the African Americans needed it most. The same was true of the
Egual Protection Clause. As Justice Blackmun has so well said in
this opinion in the Pakke <¢ase (Regents of the University or
california v. Bakke, 437 U.S5. 265, 407 (1978):

In order to get beyond racism, we must first
take account of racae. There is no other way.
And in order to treat some persons egually,
wa must treat them differently. We cannot -—
we dare not -- let the Equal Protection
Clause perpetrate racial supremacy.

Frankfurter, J., in Railway Mail Association v. Corsi, 226

U.5. 88, 97 (1945)

A State may choose to put its authority behind one of
the cherished aims of American feeling by forbidding
indulgence in racial or religious prejudice to
another's hurt. To use the Fourteenth Amendment as a
sword against such State power would stultify that

amendment.
Any cne who hag lived through the past fifty years can see
that we have made some progress. When I was a younyg man in the

Department of Justice, now sixty years ago, it would have been
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inconceivable that the President would nominate a black man to
the Supreme Court, or that the Senate would give saerious
consideration in such a case. There were then no black lawyers
in the Department of Justice, no black F.B.I. Agents.
We have made progress, but not enough. I hate to think
that the progress we have made will ccme to a halt by a
literalistic interpretation of the Civil War Amendments, thus
frustrating the accomplishment of what they were clearly intended
to do.
. Iv. othexr QOuestijons

wWhat is the nominee's approach to cther importan® guestions
which frequently come befora the Court?

Separation of Powers

Preemption -- When dos a federal statute over-ride state
law?

Intergovernmental immunities
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ON THI NOMINATION oF JUDGE CIARZNC! THOH&S
IS g

The Lawyers' Committae for Civil Rights Under Law was
organized in 1963 at the requast of Prasident John F. Kennedy to
enlist the privata bar in the enforcament of civil rights. This
statement is submitted on bshalf of the members of the Beard of
Trustaes of the Lawyers' Committss whoss names are attached. We
have concluded that Judge Clarencs Thomas should not be confirmed
as an Associate Justice of the Supreme Court of the Unitad statas.

Since its founding, tie Lawyers' Committee and its
Dambers have been concernad with making the rule of law as affec-
tiva for the protectzion of eivil rights as it has bheen for the
prItecticn of other establ:osned rignts. We have sough: to enforca
the existing law through litigation on behalf of racial minorities
and wemen. In addition, we have encdeavored te strengthaen civil

ights protactions whers necessary, and we have opposed 2easures
which weould unjustiZiably dininish or curtail aqual protacticn
under tha law.

in evaluating any judicial nominatiaon, we aust consiler
whether the nominee's overall lecal shilcscphy, if adcptad general-
ly by the courts, provides neaningful protection for the civil
rights of minoricies and women. We aczept that a nemlnee 2ay
diffar with us on particular issues. We attach great waelght,
however, to adhersnce to the principle of legally anforcaable
equality of opportunity, and ts the degrse of thought and under-
standing the nominee brings to tha resolution of thesa issues.

only when a nominee's stated legal philosephy clearly
threatens these principles, which are of enermous national impor-

1
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ctanca, have the nezbers of the Lawyers' Committse chosen to recom=
mend the rejection of a nomination. In its é-ysar history, the
sambars have cppeosed only one cther judicial nominew.

We have Teviewed and considersd the published articles
and vwrittan statsments of Judge Thomas from the foregoing perspec-~
tive. Judge Thomas has announced his disagrsezent with many of the
major judicial decisions that caonstituta the underpinnings of
modern=day civil rights jurisprudencs. He has proposed in their
stead novel and ill-considered theorTiss of constitutional and
statutory interpretation that would subkstantially ersde the funda-
mental civil rights protections of ainorities and wWomen. Regretta-
bly, we have not found the depth of analysis wa DSt expect -- and
the natron snculd require -=- 22 any neninee for the Suprame SsurT,
aspacially one who propeses zhe rejection of +ha foundation for
hard-waen, zablisned legal protecTions Ior egual- iy,

* ¥ X ’

While csneeding tnat discrimanaticn still exists, Judce
Thcmas focuses on wndividual acts 9f discrizinaticn and de-amcna-
sizss she imporvance 2f gystamazic institut:icral:zed hias. Far
exazplsa, he 2as writtan that in his exper:enca "gven such ve:rlad
palicies are uncommon: discrinination s left to individual bigots
in geoaitions of author:ity”, "perhaps influspcing only 3 few hirin
decisicna”. He nas disagreed wita Ine legal theorres ancd eviden-
tiary bases necassary to challengs svstamic diseriminatien, and has
oprosad the hroad remedies the courts have often held o be neces-
s$ary in prividing effaective religf to the victizms of such discrimi~

nation.
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Judge Thomas' legal philasophy avidences & hostility to,
and retfection of, the cors of civil rights jurisprudenca in the
arsas of school desegreqation, voting rights, employment discrimi-
nation, and affirmative action generally. Specifically, we empha-
siza the following:

+  He has criticized Green v. Schqol Hoard of New Kant
Sounty, the unanimous 1968 Suprame Court decisiocn which invalidated
"freadom=-of-choice” plans that served to perpatuate officially
segregated whits and black schools, and izposaed an obligation te
aliminate racial discrimination from schools "root and branch.®
Judge Theomas wrote: ... in the Gregn ... casa, we discevarad that
Brown not only ended segregation but requirad school integration.
Ahd than bhegan a disastrous series of cases requiring busing and
other pelicises thac were irralevant to parants' concarn *or a
decent education." In the absance of Gresn, school authorities
would have had no obiigation to dismantle stata-sagragatad schcels.

. He has criticized the Supreme Cours's decisions intar-
preating the Voting Rights Act on the ground chat the Cours has net
iimited its ingqurcy to whether an individual's rignt to vota is
inpaired. This viaw reflects a refusal o ackncwledga that the Act
vas daesigned to remove alactoral or districting schemes that diluta
9T render meaningless the ballots of miagrity voters. Judce
Thomas' views would praserve aleactoral svstsms that effectively
disen?ranchise ainerity voters.

. He has criticized the Griggg v, Dukae Dower ¢z, decision,
which congtTrued Title 7IZ as prohibiting emplovzent pracilces
having a discrim:natory iapacs, unless they are shown o Ze jckb-
relacted. He has questioned che validity of statistical avidence
(an esgential elament <of oreef in disparate impact cases challeng-
ing practices that appear fair 1 form but discriaminata in effactT).
and implied that the protections of Grioggs should be lizizad =2
aenial jcios.

. He has reajectad on policy grounds, such lesading prece-
dents as Uniged Stgglworkers v. wWeber, Jghngon v, Transpgniataon

o T g (e 2z, Legal 23 of the Sheet ¥etal Workersg v,
S22, and Znaivad 3wag v, Fasac.ge, Termitiing race=- and gandar-

conscicus remedies under limited circunmstances. Thesa are often
the only affective remediaes for broad pattarns of discrizination.

. He has rejected the Supreme Court's decision in Iyllilove

L. Alutznick and has strongly criticized Congrass for enacting the
minority set-aside program it approved as a remedy for the long~-
standing exclusion of minority contractors from public works
programs. Similarly, he has sharply criticized affirmative action
programs that allew race to be considered aleng with other factors
1n tha admigsion of minority students Ln higher education, such as
the type of program aporoved in iV
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oL california.

Judge Thomas®' views reflect a significant departurs frem
the ¢ivil rights jurisprudenca and policiss that are embodisd in
Supreme Court decisions, fedaral and state laws, and the voluntary
actions of private and public institutions thinuqnout the country.
Judge Thomas' views are even more disturbing because he advanced
thaesa positions when, as Chairman of tha Equal Employment Qpportu-
nity Commission, he was under a sworn duty ¢o enforce and uphold
auch of the law he was denouncing.

*

In addition to disapproviily bedrocck civil rights prece-
dants, Judge Thomas has fashlioned a radical and incomplete theory
of CONSTIIUTIonal IlNCergretation TRAT urderzines protactions IoT
Dany of the civil rights ¢f American citizens, Specifically, Judge
Themas disregards an anaivsis of discriminacion and inequal:ity
ynder the Fcual Protaction Clauss of the Fourtsenth Amendment, in
favor &f his swn enly parsially arziculated interprataticn af the
long=-dormant Privileges and Inmunities Clause, an interpretac:isn
what weuld rTesult 1n the protecticn of only the liberties of
individualg, This sonssisusisnal thecry weuld endanger the power
Of QCingress and zhe CoUrts to remove stata-impoged barriers =2
equality for disfavorad gToups., Quite apart frsm This nemlnee's
sucstantive posLilons, NLsS Writings and stataments suggest a
cavalier disregarz for the context and substance of Copstituzional
PISViSicnsa, <Csngressional enactments, and Supreme Cour® holdings
eritical to the rights ¢of minerities and women.

For example, in order to reach his theory of constitu~-
tional intarpretation, Judge Thomas ignores or reajects not only the

4
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taxt and history of the Fourteenth Amandoant, but of the Censtitu-~
tion itself. Judge Thomas supports his theory of interpretaticn by
the novel argument that the Declaratien of Independencs is incorpe-
rated into the Constitution through ita “explicit” refarance to the
Daclaration in Article V1II, which statas only:
DONE in Convention by the Unanimous Consant of the Statas
prasent the Seventsenth Day of Septamber in the Year of
Qur Lord ons thousand saven hundrsd and Eighty saven and

of thas Indepsndenca of the Unitad Statas of Aperica the
Twaltth.

Similarly, althcugh advocating the incorporation intz the
Constitution of broad notions of "inalienable rights"® ~- drawn from
the Declaration of Indapendsnca -- Judge Thomas rejects and rcidi-
cules usa of the Ninth Amendment, which refers specifically to
unenuneratsd rights "retained by the people." Thus, Judge Thozas
displaces the taxt and established framework of constitusional
jurisprudence in faver of undefined natural-law thecries.

Finally, he has criticized the reasoning of Bxgwn v.

23 24 Zducasi == 3 decision that cIntinues to stand as the
pillar upon which rescts much of the jurisprudenca of equal righzs
and opporsunity for mineorities and wemen —— and ateributes what he
viaws as subsecuent Supreme Court errIrs 2 this allaegedly faulsy
Teascning. Yet his criticism places gresat emphasis on a guast:ion-
able intarpretation of Justice Harlan's 12394 dissenting epinisn in
Bigaayv v, Fgarsugon, and neglects the extansive and scholarly
esntributions to the debata concerning the Argwn decision. Ts
suggestT that Jrswp and other lapdaark civil rights decisions rest
on insubstantial ground, witheut providing a persuasive argugent or
analysis to support the criticism, cannot be ignored when the
Gritic stands as a nomines to the Supreme Court,

H
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* ®

Based upeon a thorough analysis of Judge Themas' published
articles and written statements, it is clear that he disagrees
with the legal thecries and remedies necassary to remove the
formidabls barriers that still block the path of African-Americans
and other zinerities: that he is heostile towards leading Suprems
Court civil rights precedent: and that his ill-defined exprassions
<f constituticnal and statutory intarpretation would forsake
estabplishaed canstitutional pratections for untested thaeorias
lacking credible support in established legal and philesephical
jurisprudanca. Althcough reasonable pecple may differ with zespect
to “hather any one of these polnts would digqualify Judge Theomas
from being a Supreme Court Justice, we believe strongly that the
¢smbination of ihese three Lnadegquacies is clearly disqualifying.

In light of the deficiencias 1n his legal analysis, his
disregard for sstablished pracedent, and his stark opposition ¢
the principles that the Lawyers' Committae for Civil Rughts Cndar
Law has advecatad == which must be vigorously defanded at this
eritical juncrture ip our country's history -- we urge =he Un:tad
Statas Senate To raject Tne neninatich sSf Sudge Clarencs Thomas is

Associate Justice of the Supreme Court of the United Statss,
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Lawyers’ Committee For Civil Rights Under Law

Concurring Opinion of
Laurence S. Fordham, Esq.
Boston, Massachusetts

As a menmber ¢f tha Board of Directors of the Lawyers’
Committee, T wish to file a concurring opinion opposing the
nomination of Judge Thomas as a Justice of the Suprems Cours.
I do so solely on the basis that his public record as it
appears is pnot of the guality that should be nominated and
confirmed as a Justice of the Supreme Court.

The Nation needs and deserves high quality on the Suprene
Court. The Court is too important for less. The practice of
ideclogical appointments do not serve the Nation well.

The position of the Committee of the American Bar
Association that reviewad the nomination confirms this view as
to guality. It is difficult to say that any compatant lawyer
or judge is not qualified. Many competent lawyars and judges
are Qualified, .

The standard should be excellence cor well gualified, Judge
Thonas has net teen so rated.

It does not appear that he has demonstrated the standard of
axcellence that should be requisite te nomination and
confirmation te the United States Supreme Court.

If the President is not going to insist on excellance 1n
appointnents to the Supreme Court, then serutiny of neminees as
to whether they meet the standard of excellence should begin in
the United Stataes Senate

Jdaclogical differences aside, excellence should be the
standard, or well qualified in the rhetoric ¢f the Committee of
the American Bar Association that reviews judicial appointments.

Lakels - conservative and likeral - do not assist. Quality
should be the core concern, such as demonstrated before
nomination by Justices Holmes, Harlan and Powell, all ot whem
would be widely perceived by lawyers and other interested
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citizens alike, as conservative and meeting the highest
standards of excellence. The Nation imperatively needs -
axcellant or well qualified nowinees, whether they be labelled
conservatives, moderates or liberals by those disposed to
lakels.

The most important label is excellence.

If the nomination is confirmed, I sincerely hope he
demonstrates axcellence as a Justice of the Supreme Court.

Respectfully submitted,

R .
Zf;iamévtALz AR TAY J
Laurence S§. Fordham
Member, Board of Directors
of the Lawyers Committee For
Civil Rights Under Law
Bagton, Massachusetts

FSL1340
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Dissent to the Statament Presented by
the Lawyers' Committee for Civil Rights Under Law
on the Nemination of Judge Clarence Thomas as an

I disagree with the decision to file in the pame of the
Lawyers' Committee a Statament in Opposition to thea nomination of
Judge Clarence Thomas to the United States Supreme Court. I have
great respect for the Jjudgment and intellectual integrity of the
members who preparsd the Statement in Opposition. I would feel
more comfortable with their conclusion, howaver, if a more
balanced viaw were presented. I am disappointed that every
evaluation, observation or conjecturs in the Statement is in the
negative. It is admittedly more a brief in opposition than an
objective evaluation. The Statement does not acknowledge the
positive qualities which Judge Thomas would bring to our highest
cou;t. It does not give the Congress a fair picture of the
nominee.

Judge Thomas would bring teo the Court a background of
experience seldom, if evar bhefore, found on our highest tribunal.
It cannot be guestiocned that he is and will remain throughout
life a staunch foe of discrimination. It seems a gfoss
overstatement to describe Judge Thomas' view of the place of the
Daclaration of Independence in constitutional interpretation as a
"radical and incomplete theory.® Judge Thomas' view, as I
undaerstand it, is that the guarantees of the Fourtsenth Amendment
are undergirded by the assertion in the Declaration of
Indepandence "that all men are created equal.” This is &
concept of fundamental morality which should be reflected in all
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of our laws and governmental actions. To suggest that -such a
noble principle can be twistsd and misused is not a legitimate
criticiam of a person who expresses it in its purest form. Nor
does it take anything away from the Civil War Amendments to
recognize that the immorality of discrimination set forth so
clearly in the words of the Daclaration of Independence should
have colored the interpretation of the Constitution in pre-war
years, particularly on the issue of slavery.

one might differ with some of Judge Thomas' views as to
the procedures by which equality may be achieved and
discrimination eliminated in our land. But he is a young man,
forty-three years of age, with less than twenty years of
professional life as a lawyer, Faderal éppointae and Judge of a
Federal Court of Appeals. It impresses me greatly that he is
willing to speak and write so extensively about ocur Nation's
social problems, the related laws and court decisions, the
philosophy behind them and their effectiveness in achieving their
declared objectives. His professional life has been a continuing
learning experience and he has been remarkably honhest and
responsible to express his views and so invite constructive
comment. I feel confident that Judge Thomas' judicial phileosophy
will continue to grow and develop during future yvears on the
Court, just as has been true in the case of many other Justices
before him.

Judge Thomas undertakes to dignify the status of the

individual. These in oppesition to Judge Thomas would seemingly

-2
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give primary attention to broad actions for the benefit of groups
with the expectation that individuil banafits would follow. Of
coursae, neither emphasis is intended to be exclusive of the other
but the differencs is meaningful in understanding Judge Thomas'
strengths and the apparent basis fcr much of the oppeosition to
him. He has asserted repeatedly that the greatest needs for the
children of the very peoor, espacially among African-Americans and
other minorities, are education, self-esteen, the work ethic, the
influence of a stable family and the church. As I understand
Judge Thomas, he considers these to be valuable ingredients in a
young person's sfforts to overcome the handicaps of racial
discrimination. The difficulty of attainment of these ends
should not direct attention away from their importance. Nor
should Judge Thomas be criticized for expressing his belief that
sone of our social programs may not have been administered in a
way that supports attainment of these objectives. We should not
insist that our minority leaders think in "lock-step” and we
should not reject those who attempt to be objective and
innevative in their thinkaing. Judge Thomas has been an excellent
role model for our young pecple of all races and ecconomic levels,
He should be applauded for this, not faulted con theoretical and
hypothetical grounds.

Judge Thomas' critics make much of his primary emphasis
on the individual rather than on the group in his years of
service as Chairman of the Equal Employment Opportunity

Commission. A former General Counsel of the EEOC under Judge

=)=
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Thomas, Professor Charles A. Shanor of the Emory Law School,
tells me that, even though the program of the Commission had
reaached a point whers most large amployers had introduced fair
employment policies, systematic cases of discrimination were
pursued vigorously. Additionally, many cases of individual
mistreatment were arising, particularly in discriminatory
discharges and these ware actively pressed. Giving primary
enmphasis to the vigorous pursuit of merjtorious complaints by
individuals is the sort of policy decision a governmental
official must often make, with which others may differ, but it
hardly indicates a rigid and unacceptable judicial philosophy.
Over the past two academic years, Judge Thomas has
visited the Emory Law School where he has been named a
Distinguished Lecturer in Law. In that position, he talks with
students, staff, and faculty, teaches several classes and shares
his experiences as a federal judge with the Law School community.
His travel expenses are paid, but there is no other financial
consideration. On his last visit, he taught classes in Legal
Ethics, Employment Discrimination and Constitutional Law. He met
with the Black Law Students Associlation, the Federalist Society,
the editorial boards of the School's three law reviews, and
jeoined in a discussion group with faculty members and, at his
request, the support staff. With the latter group, he spent
about twe hours patiently answering quastions about what it means
to be a judge. As expressed by Dean Howard O. Hunter, "It was

apparent to me and to evaryone else that he is a man who takes

-
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his duties as a judge very seriously and who is aware that a
judge must, to the extent possible, be aware of the compassion of
the law as well as the rule of law.” ,

The following appraisal of Judge Thomas provided by
Dean Hunter is instructive:

He has not forgotten his rocts. Ha
understands the importance of family, friends
and customs in the creation of a society. He
recognizes that law is a matter of trust in a
democracy, and that without the bonds of
trust among members of a sociaty the
possibilities for self-govermment are slim.
He has understanding and empathy for those
who are less fortunate, but he is not
condescending. He has a sharp intellect and
can hold his own with the best of ocur
faculty, but he can alse carry on an easy and
mutually enjoyable conversation with every
member of our support staff. And perhaps
most important, he has a wry, self-
deprecating sense of humor. Judges who take
themselves tooc seriously and are too sure of
their own opinions concern me, but I have
more confidence in those blessed with a
healthy sense of their own limitations.

This appraisal was heartily endorsed by lLarry D. Thompson, a
highly respected Atlanta lawyer, a former United States Attorney
and now a partner with the law firm of King and Spalding. Mr.
Thompson served with Judge Thomas in the legal department of a
national corporation and has for years been a close friend and
confidant.

At the least, it would seem appropriate for the
Lawyers' Committee to refrain from a recommendation until after

the nominee has been given a hearing.

-
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The strength of my feeling about Judge Thomas is not
attributable to the fact that he is a fellow Georgian and
Southerner. However, interest in the welfare of a native son
compels me to express my views when otharwise I might be inclined
to remain silent. I must confess that my sense of "fair play" is
offendad. I regret that the Statement in Opposition fails
entirely to recognize what a bulwark against discrimination and a
tighter for equality this young Judge from Pin Point, Gecrgia,
can be axpected to be for many years ahead.

For the foregeing reasons, I dissent from the Statement
in Opposition.

Randelph W. Thrower
999 Peachtree Street, N.E.
Atlanta, GA 30309-3996

Joining in Mr. Thrower's Dissent:

Merris B. Abram,
U.S. Ambassador to
U.N. Eurcpean Office
Geneva, Switzerland

Martin R. Gold
41 Madison Avenue
New York, New York 10010

Charles S. Rhyne
. Rhyne & Brown
1000 Connecticut Ave., N.W.
Room 800
Washington, D.C. 20036

Prof. Gray Thoron

The Cornell Law School
Myron Taylor Ball

Ithaca, New York 14853-4901
Leonard Garment, Esq.
Dickstein, Shapiro & Morin
2101 L Street, N.W.
Washington, D.C. 20037

56-271 0—9%3——+6
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Additional Dissenting Opinion:

I also disagree with the Statemant in Oppeosition, in
part for the reasons stated by Mr. Thrower, but primarily because
of its timing. The ncminee should be given his day in cCourt.

Victor M. Earle, III
220 E. 42nd Street

21st Floor
New York, New York 10017

Concurring in Mr. Earle's dissent:

Jarome B. Libin

1275 Pennsylvania Avenue, N.W.

Washington, D.C. 20004
Additional Dissenting Opinjon:

I dissent from the Statement in Opposition for the
reason that I believe the Committee shoﬁld await the conclusion
of a full hearing by the Senate Judiciary Committee before taking
a position.

. stuaft L. Radison
2049 Century Park East
Los Angeles, CA 90067

Additional Dissent by Trustee of lawyers' committee

Joining in Mr. Thrower's dissent:

Professor Gray Thoron

The Cornell Law School
Myron Taylor Hall

Ithaca, New York 14853-4901
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LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW

Introdyction

This Memorandum provides the background and context for
the statement in opposition of Members of the Lawyers’ Committee
for Civil Rights Under Law On the Nomination of Judge Clarence
Thomas as an Associate Justice of the United States Supreme
Court. While many of the materials discussed herein were avail-
able to the members of tha Lawyers' Committae who signed that
statenent, this Memorandum itself was not available because it
was praeparsd subsequaently. This Memorandum discusses the many
public statements of Judge Thomas on the proper mneans of inter-
preting tha Constitution and on the axisting lagal framework for
the protection of civil rights.

This assessment is based upon Judge Thomas’s academic
writings, speeches, writtem interviews, and stated positions as
Chairman of tha Equal Employmant Opportunity Commission. We have
attemptad to provide an accurate portrayal of Judge Thomas’s
views based on thesa materials. Where Judge Thomas has taken a
pesition publicly, we assume that he continues to adhere to that
pesition unless he has publicly revised such views. Where Judge
Thomas has revised his views, we have attempted accurately to
indjcate the substance of the revision and the point in time at
which it was made.

This memorandum does not discuss the decisions of Judge
Thomas as a Judge of the United States Court of Appeals for the
District of Columbia Circuit. Judge Thomas has testified that

*as a lovwer court judge, I would be bound by the Supreme Court
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decision” governing a matter.l!

Judge Thomas has written and spoken widely on his views
of constitutional interpretation. Judge Thomas has directed his
attention primarily to the constitutional bases on which racial
ssegregation is, or should have bean, held to be unconstitutional.
He has indicated that his analysis of the Constitution and post=-
Civil War Amendments, though based on his interpretation of
Justice Harlan’s dissenting opinion in Rlessv v, Feprguson,?
provides ~a foundatiom for interpreting not only casas invelving
race, but the entire Constitution and its scheme of protaecting
rights.~** Judge Thomas’s views stand in stark contrast to long-
established constitutional analysis and Supreme Court precsdent
and, as such, threaten the foundations of the guaranteses of the
Equal Protection Clause of the Fourteenth Amendment.

The Equal Protaection Clause, applied to the Statas in
the Fourteenth Amendment and applied to the Federal government in

the Fifth Amendment, prohibit these governments from classifying

1

, lOlst Cong., 2d Sess., p. 30, Part 4 (1990) (statemenc of Judge
Clarence Thomas).

2 163 U.S. 537 (1896).

* Clarance Thoumas, v
legunicies Clause of the Fourteench Agendment, 12 Harvard Journal of Law and
Public Policy 63, 68 (1989) [hereinafter, Higher Law].

-2 =
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parsons for discriminatory treatment on either an impermissible
basis (such as race, gender, national origin, and illegitima-
cy),* or in the exercise of fundawental rights (such as the
right to vote, to marry, to travel, and to seek access to the”
courts). “In recent years the aqual protection guarantee has
becoma the single most important concept in the Constitutien for
the protection of individual rights.”® It was on equal protac-
tion grounds, for example, that poll taxss, property-ownership
and cther restrictions on the right to vots were invalidated, and
inequitable voting districts were required to conform to the
principle of “one person-one vote.” The Equal Protection
Clause has also stood as a guarantee that the exercise of funda-
mantal rights are as available to the poor as to the wealthy, not
only with regard to voting, but when faced with criminal presecu-
tion.’

Judge ‘Thomas has consistently expressed an incomplete
theory of constitutional interpretation, difficult to understand,

that radically departs from this most basic protaection of civil

* Strauder v, West Vipginia, 100 U 5. 303 (1880) (race); \
118 U.S. 336 (1886) (nacional origin), Brewn vy, Board of Education, 347 U.§ 483
(1954) (race); Resgd v, Reed, 404 U S, 71 (1971) (gender): Frontiere v
Richardson, 411U s. 677 (1973) (gender){Fifth Amendmenc), Levy v, Louisigna. 391
U.S. 68 (1968) ("illegirvimate" children); Graham v, Richardson, 403 U § 13465
(1971) (allens)

] Nowak, R. Rotunda, & J Young, Constitutiongl Law 585 (2d ed., 1983)

8

Harper v, virginla Bosxd of Elections, 383 U.5 663 (1966): Kramer v.
, 395 U.5. 621 (1969); Revnolds v, Sims. 377
U.5. 533 (1964).

7 Geiffin v, Illinels, 351 U.S. 12 (1956), Douglas v, Califorpia. 372 U.S.
353 (1963)

-3 =
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rights afforded by the Constitution. Specifically, Judge Thomas
disregards an analysis of discrimination and inequality under the
Equal Protection Clause of the Fourteanth An.ndncnt, in favor of
a suggested analysis based upon the Privileges or Immunities
Clause of that Amendment.

Judge Thomas’s speeches and written astataments do not
specifically reject every use of thae Egual Protection Clausa.
While not disagresing with the result in Brown v. Board of Educa-
tion,® Judge Thomas has c¢riticized the basis on which the deci-
sion was rendered. Through statements concerning the proper
application of constitutional principles, his criticism of Brown
and subsaequent cases based on eaqual protection grounds, apd his
interpretation of Justice Harlan's dissent in Plessy and its
significance, Judge Thomas makes plain that he opposes eatab-
lished equal protaction doctrine that he viaws as protecting thé
rights of groups of persons.

Thus, in criticizing the views of Prefassor Ronald
Dworkin, Judge Thomas writes:®

.. Dworkin does go to the core of the civil rights
debate today. ODworkin correctly notes the primacy of the
principle of freedom and dignity, but I think he misunder-
stands thae substance of that principle. He reveals hisg
error by applying his principle to groups, rather than to
individuals. For it is abova all the protection of jndivid-

yal rights that America, in its best moments, has in its
heart and mind.

¥ 347 U.S, 48B3 (1954).

? Clarence Thowas, Civil Righcs as a Principle Vergus Civil Rights as an
lncersgt. in Assesging the Reagan Years 392 (D. Boaz, editor) [hereinafter givil
Righes ag 3 Frinciple]
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In an ~"attempt to recover that foundation of individual
libartiss,” Judge Thomas criticizes the #([Supreme] Court for
*voodoo jurisprudence’” and “the development of civil rights law
since Brown~”.® The Browp decision, he contends, is without
fadacuate principle,” and suhsequent Supreme Court decisiens that
followed and applied Brown arae “disastrous” and are “more con-
cerned with meeting the demands of groups than with protecting
the rights of individuals,~!?

Judge Thomas has developed much of his criticism of the
Suprems Court’s use of the Equal Protection Clause starting from
his criticigm of the reasoning of the unanimous opinion in Brown.
Specifically, Judge Thomas attributaes the "lack of principle” in
Browp to its reliance con *{p]sychological evidence, compassion,
and a failure to connect segregation with the evil of siav-
ery”.'? Judge Thomas is hot alone in his criticism regarding
Brown, although his statements and writings do not discuss the
substantial scholarly debate on this subject.? Instead, his
criticism is based nearly exclusively on the reading he gives to

Justice Harlan’s Pleggy dissent, discussed below.

19 m‘
114 at 193.
2 14,

12 Judge Thomas's criticism of Brgwp makes referance only to two articles
weitten by a political scientist at the Claremont Graduate School, and to Simple
Justice, a book chrenicling the history of the Brown case which does not analyze
ot critique the decision of the Court. Clarence Thomas, Ioward s "Plaip Reading"

of che Congcitution --- che Declaracion of Indepeudence in Copatitutional
Incerpratation, 30 Howard Law Journal 691, 699 noces 32, 33 (1987) [hereinafcer,
Elain Reading}

-5 -
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2. Hi N : i . Ih .
Based on the Privileges or lmmunitlies Clauge

Judge Thomas concludes that Brown should have bean
decided on ap entirely different basis. ~The great flaw of Brown
is that it did not rely on Justice Harlan‘s dissent in Rlagsy,
which understood well that the fundamental issue of guidance by
the Foundars’ constitutional principles lay at the heart of the
segregation issue,”' asserts Judge Thomas. In order to fully
understand this reference, it is important te understand Judge
Thomas’s interpretation of Justice Harlan’s digsent. Essential-
ly, he views it as an expression of *higher law” jurisprudence,
and as having been based on the Thirteenth Amendment and the
Privileges or Immunities Clause of the Fourteenth Amendment.

Specifically, Judge Thomas states that: *Justice
Harlan’s opinion provides one of our best examples of natural
rights or higher law jurisprudence.*'* This may not be readily
app;rent, asserts Judgea Thomas, bacause *[i)n order to appreciate
the subtleties of Justice Harlan’s dissent, one must read it in
light of the ‘higher law’ background of the Constitution,”!
Such natural law principles are expressed in the Declaration of
Independence and Judge Thomas finds Justice Harlan to have
implicitly written them into the Constitution through the Privi-

leges or Immunities Clause and the guarantee clause of Article

W 1d, at 698.

1% Higher Law, gupra note 3, at §6-67.

1 Plain Reading, supra nete 13, ac 701.
-6 -
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IV, Section 4 of the Constitution.! Thus, Judge Thomas con-
cludes that "[t]he proper way to interpret the Civil War Amend-
ments is as extensions of the promise of the original Constitu-
tion which in turn was intended to fulfill the promise of the
Declaration.”* Reference to “the old Natural law tradition of
the founders =-- which enshrines the natural rights of all men”,
Judge Thomas posits, ~*allows us to reassert the primacy of the
individual~."”

More particularly, Judge Thomas finds the dissaent
premised on three bases growing from the Foundaer’s notions of
*universal principles of equality and liberty.*? First, he
rastates the dissant’s view that the Thirteenth Amendment prohib-
ited ~badges of slavery” in addition to abolishing slavery and
»dacreed universal civil freedom”.® Sacond, Judge Thomas as-~
sarts-that Justice Harlan applied the intenticn of the Founders
in viewing segregation as ”an unreasonable infringement of
personal freedom.”?? Third, Judge Thomas finds that the dissent

articulated a view of the Constitutioen as ”color=-blind.”?

\7 Higher Law, supga nete 3, at 67-68; Plain Reading. supra noce L3, ac 701.
' Plaip Reading, supra note 13, ac 702,

1% april 23, 1988 Speech delivered at California $tate University. pp 10-
1.

# Plain Reading. supra nete 13, at 701

2 Id., quoting Blgssy, 163 U.S5. at 553 (Harlan, J. dissencing).
2 14 ac 701.

P - W

-7 =



160

LAWYERS' COMMITTEE FOR CIVIL RIGHYS UNDER Law

Judge Thomas does not inform us of his view of the
significance of Justice Harlan’s reliance on the Thirteenth
An,ndn.nt, other than that Proyn was remiss in net finding the
roots of sagregation in slavery.® As to his enphasis on "per-
sonal freedom,” Judge Thomas has made clear his perspective:
*Thus has civil rights becoma entrenched as an intarest-group
issue rather than an issue of principle and universal signifi-
cance for all individuals.”* Finally, with regard to the "col-
or bhlind” constitution, Judge Thomas jdentifies *racial prefer-
anca policies” as at odds with "color-blind principles,” and
criticizes Justice Powell's squal protection analysis in Bakkg as
more concerned with *"the admission of groups of whites* than with
*rights inherent in the individual.**

Having identified what he views as the bases on which
Broun should have been decided, Judge Thomas doss not explain the
practical conzaquence of such*a decizsion. Inateaad, we are
informed that 7(t)he first principles of equality and likerty
should inspire our political and constitutional thinking” and
*... could lead us above patty squabbling over ‘quotas,’ ‘affir-

mative action,’ and race-conscious remedies for social ills,.”¥

14, ac 699,

# givi) Rights as a Princigle. aupra mete 9, ac 392.

#* plain Reading, supra note 13, ac 700 and 700 note 36,
7 14, at 703,



161

LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW

In search of illustrations of the consequences of a
Brown decision reaching the same result, but based on the princi-
ples suggestad by Judge Thomas, we raeturn to his criticism of the
cases following Brown. 7*(I)n the Green ... ¢ase,” hae contends,
*we discovered that Brown not only ended segregation but required
school integration. And then began a disastrous series of cases
requiring busing and other policies that were irrelevant to
parents’ concern for a decent education.*?® That Judge Thomas
distinguishes the Green holding from that of the original Brown
decision and views it as leading to a series of decisions he
views as ”"disastrous” provides some insight into the change in
course he perceives would, or should, have followed a RBrown
decision grounded in "an adequate principle,*??

The decisjon in Grsen v. Coynty Schocol Board of New
Kent County,*® was the Supreme Court’s response to fourteen
years of massive resistance to the right of school children to be
free from segregation announced in Brown. In a unanimous deci=-
sion, the Court haeld that such rights were not guaranteed simply
by pronouncements that individual black students were permitted

to cheose to attend “white” schools, where separate "white” and

® Civil Righca as a Principle, supra note 9, at 393 (discussing Green v
County School Board of New Kenr Coupry, 391 U 5. 430 (1968))

 civil Righcs as a Principle, supra noce 9, at 393.
® 391 1.5, 430 (1968)
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*nagro” schools continued to be oparated on a completely segre-—
gated basis. An officially segregated school district sought to
preserve segregation by continuing to operate its separate cne~-
race schools, but adepting a policy that individual students had
a “fresdom of choice” to attend a diffarent achool. No whitas
students chosa to attend hlack schools and few black studants
risked crosaing tha “color line” to enrcll in all-white schocls.
Indeed, this "freedom of cheoice” was fraquently impaired by
intimidatien, threats and violence.” In answer to the pleas of
black parents, the Supreme Court held that school authorities had
£o do more than purportedly offer individual students a choice,
and ware instead required *to take whatever steps might be
necessary to convert to a unitary system in which racial discrim-
ination would be eliminated root and branch.*’?

Judge Thomasa’s criticism or charactqrization of the
Graapn decision as *requir[ing] school integration”® mirrors the
argument of the segregationist school board in that case: to
require it to do more to end segregation than announce a “freedom
of choice* policy amounted to a reading of the Fourteenth Amend-
ment as raquiring “compulsory integration.”* This argqument,

and such a reading of the Fourteenth Amendment, was rejected by

M United Scates Commission onm Civil Rights, Southern School Desegregation,
1966.67 88 (1967), guoced in Greep, 391 U § ac 440-4l.

R 391 U.S. at 437-38,

» civil Rights as a Principle, suova note 9, ac 393,
M 391 U.S. at 437.

- 10 -
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the Court, which found prasaented ”"the cuaestion whether the Board
has achieved the ’‘racially nondiscriminatory school systan’ Brown
Il held must be cf!ectuated,'.ané refused tec adopt a par ge rule
invalidating all ~freedcm of choice” plans.

Similarly, to the extant Judge Thomas criticizes the
decision as not viewing the interests of school children at issue
as "parsonal freedom(s},* his argument is similar to that once
advanced by the ssgregationists, who sought to avoid tha command
of Brown by arguing that the Constitution guaranteed only “"per-
sonal rights” that could be asserted and enforced only by each
individual. They wara acutely aware that if the Constitution
protects only the rights of individuals, then only an individual
deprivation could be remedied, and segregated institutions could
be pres4rved, subject only to the exceptional individual case.

This strategy is clearly described in correspondence
between the Chief Counsel of the South Carolina School Segrega-
tion Committee (the ”Gressetta Committee*), David W. Robinsen,
and the Attorney General of South Carolina, T. C. Callison, dated
June 5, and June 11, 1954, raespaectively =-- one month after the
first Brown decisién.’ In suggesting arguments to be presented
by either the Clarendeon County School District or the State of
South Carclina in the argument leading to the second Bpown

decision, Mr. Robinson proposed the following:

391 U.S. at 437, 439-40.

? Gressette Committee Files, Souch Carolina State Archives. Copies are
dvailable from the Lawyers’ Committee.

- 11 =
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In a recent conversation with you I suggested that
the problem of adjusting our public school situation to
Chief Justice Warren‘’s opinien might be soluble if the
Supreme Court in its decrees held to the view that the
aqual protection clausa of the Pourtaenth Amendment
protected a perscnal right which could not be enforced
or waived by any other parson.

LJ - »*

It seans to me that if the Court would restrict
its decrea in line with the principle that the right to
go to a mixed school is individual and personal, for
which reason each child or each parent may exercise the
right, or refuse to exercise it, the school authorities
could adjust their cperations within the frame work cof
the presant segragated public school program.

Such a restrictive decree would in the first
instance permit the Board of Trustees to assign white
and negre students to segregated schools. The Legisla-
ture might then provide an administrative procadure
whereby any parent disgatisfied with the assignment ot
his child to the nearaest segregated school could peti-
tion the County beard to pearmit his child te go te the
nearest school of the other race. This right to peti-
tion should be restricted in various ways. A suggested
procedurs might require the petition to be filad sixty
days before the opening of the September term; might
authorize the Board of Trustees to take sworn tastimo-
ny; require the presence of the parents; restrict the
legal representaticn by the parent to members of the
South Carolina Bar resident in the State: might provide
an appeal to the County Board, then to the Stata Board,
then to the Court of Common Pleas.

Since it is my viaw that most of the parents
prater their children to go to segregated scheoels,
there would be few taking advantage of this procedure.
If a negro parent persisted in urging his constitution-
al right, it is my thought that a few negro children in
the white schools would not c¢reate a serious problem.

Judge Thomas’s apparent criticism of the Green decision

as departing from a *color-blind” view of the Constitution’ is

troubling.

To the extent that Green and subsequent school

7 plain Reading, supra nece L3, ac 700

- 12 -
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desegregation decisions imposad an obligation upon school author-
ities to dismantle the segregated "dual” school systems, thay
required “race-conscious remedies.” In the absence of a restruc-
turing of long~segregated school systems, the black school chi-
ldren in Graen would still have only a choice between a whitas
school and a black school. In the Supreme Court’s insistence
that black school children be afforded more than a theoretical
choice, Judge Thomas evidently finds it te have been “more
concernad with meating the demands of groups than with protecting
the rights of individuals.*’ The Supreme Court’s requirement
that the continuing reality and structure of segregated school
systemns be dismantled =-- in enrollment, faculty, condition of
facilities and other respects -- Judge Thomas appears %o perceive
as "disastrous,” reflecting a "lack of principie,” and “against
what was best in the American political traditien.*’*

Judge Thomas has not restricted his criticism of the
application of equal protection principles to Brown and other
school desegregation cases. For example, Judge Thomas has argued
that deprivations of the right to vote should be found only with
respect to individuals: "Instead of locking at the right to vote
as an individual richt, the Court has regarded the right as

protected when the individwal’s racial cor ethnic group has

* civil Rights g3 a Principle, gupra noce 9, at 393
¥ Id. (enphasls in original)
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sufficient clout.** He has, therefore, criticized squal pro-
tection precedant generally: *In both the areas of school deseg-
regation and voting, the Court has tended to think in terms of
protecting groups. This tendency is most sharply noted in casas
dealing with what is kxnown as affirmative action, but is better
denominated racial (or gender) preference schemes.” *!

An insistance that only the liberties of individuals
are protected -- a deprecation of the protection of persens from
different treatment through group-basad governmental classifica=-
tions -- and a view of the Constitution that forbids consider-
ation of race, for example, even where necessary to remedy a
constituticnal vieclatien, would render the law incapable of
removing barriers to equality for members of a disfavered group.

4. His Theory that the Declaration of Independence

and Its References to the *Laws of Nature and of

Hatuyre’s God® Are Expressly Incorporated into

: -
As discussed in the preceding section, Judge

Thomas has fashioned an interpretation of the Constitution based
primarily on his own reading of Justice Harlan‘s dissent in
Blessy v, Ferguson. Apart from the substance of that interpreta-
tion, Judge Thomas’s method and scurces of analysis, in this and
other instances, deserve comment.

An important premise of Judge Thomas’s interpretation

“® "The Modern Civil Rights Movement: Gan a Regime of Individual Rights and
the Rule of Law Survive? " April 18, 1988 Speech by Clarence Thomas delivered ac
The Tocqueville Forum, Wake Foresc Universicy, at 17 [hereinafrer "April 18, 1988
Tocqueville Forum Speach™]

‘Id.

- 14 =
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of the Harlan dissent in Plaggy is his conclusion that the
opinion, insofar as it relied on the Fourteenth Amendment, was
basad on the Privileges or Immunities Clause, rather than the
Equal Protaection Clause. Thus, Judge Thomas begins his analysis
with the statament that: *It is not sufficiently appreciated that
Justice Harlan’s dissent focusged on both the Thirteenth and the
gntire Fourteenth Amendments =-- in particular, the ‘privileges or
immunities of citizens of the Unitad States’ clause.”*? Howev-
er, he subsequently departs from this view of the dissent’s
treatment cf the Fourteenth Amendment and concludes that the
disgent relied exclusively on the Privileges or Immunities
Clause. Judge Thomas reaches this conclusjion based on the
following interpretaticn of the language employed by Justice
Harlan in the opinion:*’

He brings us back to privileges and immunities by

constantly speaking of "citizens® and their rights.

... That Justice Harlan spoka of “citizens” rather

than “persons” shows that he relied on the Privileges

and Immunities Clause rather than on either the Equal

Protection or the Due Process Clause, both of which

refer to persons.

Justice Harlan, however, dquoted the Privileges or
Immunities, Equal Protection and Due Process Clausas of the
Fourteenth Amendment together, along with the separate clause

granting citizenship to persons born or naturalized in the United

States, and made frequent use of the word “citizen.” He d1d

‘¢ Highey Law, supra note 3. ac 6§
*3 1d. ar 67 (footnote omitted).
* 163 U.S ac 55362 (Harlan, J , dissencing).

- 15 =



168

LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW

not single ocut the Privileges or Immunities Clausze, and used lan-
guage fully consistent with analysis under the Egual Protection
Clause:® ’

BPut in view of the Constitution, in the eye of the law,

there is in this country no superior, dominant, ruling

class of citizens. Thare is no caate here. Our Con-
stitution is color-blind, and neither knews nor toler-
ates classes among citizens.

Ancther bdasic premise of Judge Thomas‘s intaerpretation
of the Plgssy dissent is his determination that: *Justice Har-
lan’s opinion provides one of our best examples of natural rights
or higher law jurisprudence.*‘®* AaAltheugh Justice Harlan d4id net
speak of “natural law,” *higher law,” or the Declaration of
Independence, Judge Thomas finds Justice Harlan to have implicit-
1y written inte the Constitution the natural law principles of
the Declaration ¢f Independence. As support for this proposition
Judge Thomas refers us to *the briefs which Homer Plessy submit--
ted” to the Court, and the following quote from the briefs:*’

The Declaration of Independence ... is not a fable as

some of our modern theorists would have us believe, but
the all-embracing formula of personal rights on which

our government is based .... [This] controlling genius
of tha American people ... must always be taken into
aceount in construing any expression of the sovereign
will ...

Indeed, Judge Thomas repeatedly asserts that the
Constitution cannot be comprehended without reference to higher

law.

** 153 U.5 at 55%9; See algo at 555.
‘S Higher Law. aupra note 3, at 66-67.
*7 Id, at 67-68 (cication omicted).
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Thae rule of law in America means nothing outside con-
stitutional government and conatituticnalism, and thesae
are simply unintelligible without a higher law. Men
cannot rule others by their consent unless their common
humanity is understood in light of transcendent stan-
dards provided by the Declaration’s “Laws of Nature and
of Nature’'s God.* Natural law provides a basis in
human dignity by which we can judge whather human
beings are just or unjust, noble or ignoble.‘*

Although the concept of natural law is not referred to in the
text of the Constitution, Judge Thomas arques that the Declara-
tion of Independence, which includes a raeference to *Laws of
Nature and of Nature’s God” is explicitly incorporated into the
Constitution.*® According to Judge Thomas,*®
... the Constitution makes explicit reference to the
Declaration of Independence in Article VII, stating
that the Constitution is presented to the states fer
ratification by the Convention “the Seventeenth Day of
Septamber in the Year of our Lord one-thousand seven-
hundred and eighty-seven (and)] of the Indepgndence of
the United States of America the Twelfth ... .
Basad upont this short phrase in the Constitution, he asserts that
the Constitution should be understoocd "in light of the Declara-
tion of Independence” and that the Framers intended to incorpo-

rate the Declaration into the Constitution.®

‘3 Remarks of Clarence Thomas in panel discussion, "Affirmative aAction Cure
ar Contradiction?", Center Magazine, November/December 1987, ac 21, zee alsgp
Marsh 5, 1988 Speech by Clarence Thomas to the Federalist Society for Law and
Policy Studies, Universicy of Virginia School of Law, ar 5

** Judgs Thomas has frequently arciculated the view that "importanc parts
of the Comstitution aye inexplicable” if the Declaration of Independence 1Ls noc
incorporated into the Coastitutioen See, , Highet Law, supta note 2 at 64-
67, Plain Reading, supra noce 13 at 691, 693 95

% plain Reading, supra note 13, at £95.

1 Higher law. supra noce 3, ac 64-65,
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Although Judge Thomas has posed an interpretation of
the Constitution in such a way as to incorporata the natural law
concepts of the Declaration of Independence, he has expressed a
disdain for the concept of unenumerated rights “reserved teo the
pacple” in the Ninth Amendment, despite its explicit inclusion in
the text of the document. The Ninth Amendment provides that
#[t]he enumeration in the Constitution, of certain rights, shall
net be construed to deny or disparage other retained by the
pecple.” The Supreme Court has repeatedly found that the Ninth
Amendment protaects the right to privacy and personal liberty.

For example, relying upon the privacy protections embodied in the
Ninth Amendment, in Griswold v. Conpecticut,® the Supreme Court
struék down a Connacticut law that banned distribution of medical
information and advice about contraceptives to a married couple:;
seven years later, in Eigenstadt v. Baird,* the Supreme Court
held that, under the Ninth Amendment, laws which banned the
distribution of contraceptives to unmarried individuals were also
unconstitutional.

Judge Thomas does not view the Ninth Amendment as a

source of unenumerated rights, as in these decisions, but states

3 381 U.S. 479 (1965)
%3 405 U.5 438 (1972
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that *it has a great significance in that it reminds us that the
Conatitution is a document of limited government.** Thus, he
has expressed 'misgiv;nqs about activist judicial use of the
Ninth Amsndment,”** and has argued against a reading of the -
Amendnent that protects unenumerated rights. He has suggested
that an interpratation of the Ninth Amendment which gives the
Supreme Court power to strike down legislation
... would seem to be a blank check. The Court could

designate something to be a right and then strike down

any law it thought violated that righe.%

Although Judge Thomas rajects the uge of the Ninth
Amendmant to define and protect unenumerated rights as a "blank
check,” he advocates the reinvigoraticen of the *Privileges or
Impunities Clause®” of the Fourteenth Amendment as a wvehicle
through which undaefined natural or higher law principles are
incorporated inte the Constitution.® Indeed, Judge Thomas
frankly admits that such an approach attempts to “giv[e] body to
cpen-anded constitutional provisions,"*® and that "[t]he specif-
ic content of these privilages and immunities ia to be determined
by both the courts and Congress.”* Judye Thomas would thus

appareantly abandon established Ninth Amendment precedent and the

* givil Rights as 2 Principls, supra note 9. ac 398
* Higher law, supra note 3, ac 63 noce 2

* civil Righes as a Pringiple. supra nete 9. ac 399
5T See text gyupra at 6-7 and l4-17

™ Higher Law. supra note 3, ac 63.

3% Id, at §7.
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Framers’ explicit reservation of unenumerated rights, in faver of
the blank slate of a Privilegea or Immunities Clause interpretad
to incorporate the undefined higher law principles noted in the
Daclaration of Indepandence.

B. Judge Thomas’s Pogitions on School Desegregation
and on Enforcement of the 1902 Agensdments to
the Voting Rights Act
As noted in the discussion of Judge Thomas’ theories of
conatitutional interpretation above, he has rejected the reason-
ing of the decision in Brown v. Boaxrd of Education as without

#adequate principle.** He has also criticized the Supreme
Court’s holding in Green v. County School Boarpd, mischaracteri-
zing it as requiring integration. Although not identifying them
with any specificity, he has expressaed an apparent blanket
rejection of more than 20 years of established Supreme Court
school desegregation precedent following Green:®

And then began a digastrous geries of cases requiring
busing and other pelicies that were irreievant to
parents’ concern for a decent education. The Court
appeared in these and many other cases to be more
concerned with meseting the demands of groups than with
protecting the rights of individuals. I could go into
other cases, but the principle, or rather the lack of
principlae, is clear enough. 1In a good cause, the Court
was attempting to argue against what was best in the
American political traditioen.

Judge Thomas’s criticisms of Green and of the Supreme

Court decisions following Green are not limited to his opposition

%9 civil Rights as a Principle, suora neze %, ac 393
Sl ord  (emphasis added)
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te *busing” as a remedy. The criticized cases include the
Court’s unanimous decisions rejecting persistant delays and
attempts to avoid compiiance with Brown even after Green,®
requiring that faculties be desegregated,® anncuncing that only
upen school authorities’ default in the obligation to remove
official segregation could courts order desegregatien plans,®
and authorizing conpensatory and remedial sducation programs for
students harmed by seqregation.*® In additioen, these decisions
applied Prown to “Northern” school districts, required discrimi«
natory “intent” as a prerequisite to the duty to desegregate,*
and limited the scope of metropolitan remedies.®

The grave consequences of Judge Thomas' theories of
congtitutional interpretation with respect to the Equal Protec-
tion Clause and school desegregation have been discussed above.
However, if Judge Thomas’ views had prevailed, hundreds of
thotsands of school childrsn now in desegregated scheols would
still be attending schools established along racial lines.

Judye Thomas has also criticized tha Court’s Voting

Rights Act cases for *"presuppes{ing] that blacks, whites, Hispan-

2 ges, ¢.g., Alexander v, Holmes Councy Bd. of Ed., 396 U S 19 11969
® Uniced Sctaces v, MonCpomery County Bd. of Ed.. 395 U.§ 225 (1963
¢ Swanp v, Charlocts:-Mecklenbsrg Bd, of Ed,, 402 U's 1 (1971)

¢ Milliken v, Bradlev (Millflken II}. 433 U.S. 267 {1977)

* Kaves v, School Diserict No. 1. 413 U.S. 189 (1973).

¢ Witliken v, Bradlev (Milliken I3, 418 U.§5. 717 {1974),
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ics, and other ethnic groups will inevitably vote in blocs, #*
Blthough he did not spacify the cbjectionable decision by name,
it is clear he was referring to Thornbury v, Gingles,® a deci-
gion interpreting the 1982 amendments to Section 2 of the Voting
Rights Act, which prohibits election laws and practices with a
racially discriminatory effect, including those that would dilute
the voting strength of minorities. In Gingles the Court did not
~assume” that people vote in racial blocs. Instead, the Court
said that Section 2 redquires the plaintiff to bear the burden of
proving that racial bloc voting does occur in the jurisdiction:
only then can a challenge be raised to election laws and redis-
tricting plans that would scatter minority voters so that they

hava no opportunity to elect a candidate of their choice.”

<. ‘s View

Ezpi T rr— :
A nominee’s awareness that thers are still substantial
problems of antrenched discrimination against blacks, Hispanics,
other minorities, and women is likely to affect his or her under-
standing of the cases which come to the attenticn of the Court.
For example, if a nominee believes that the remaining problems of
discrimination essentially involve isolated instances of individ-

ual discrimination, he or she is unlikely to understand the

% ppril 18, 1988 Tocqueville Forum Speech, supra note 40, at L7
4 478 U.S. 30 (1986).
™ 478 U.5. at 55-58.
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importance of the kinds of procedural and evidentiary rulaes
raquired to allow effective challengas to systemic discrimina-
tion. The question whether a nominee believes that systemic
discrimination still exists i3 therefore highly relevant te his
or her suitability te sit on the Court.

We recognize, as does everyona, that an enormous amcount
of progress in reducing discrimination has been made since the
time of the decision in Brown v, Board of Education and since
passage of the Civil Rights Act of 1964. At the same time, we
must recognize that a great deal more remains to be done.

The Urban Inatitute’s recent studies on disparate
treatment invelving matched pairs of black and white job appli-
cants, and matched pairs of Hispanic and Angle jeb applicants,
graphically illustrate the extent of the remaining problem. Each
member of a pair had the same "age, physical size, educatien,
experience, and other ‘human capital’ characteristics,” as well
as the same “"openness, apparent energy level, and articulate-
ness”., They had conventional appearance, conventional dress, and
used conventional language. They applied for low=skilled entry-
leval jobs requiring limited experience, in response to hewspaper
advertisements.”™ fThe testing for disparate racial treatment
between equally gualified blacks and whites took place Ln Chicaga
and in Washington, D.C. The results showed substant:ial differ-

ences: i1n 20% of the pairs, whitas advanced farther than equally-

"' Margery Ausctin Turmer, Michael Fix, and Raymond J Scruyk,
i . i i i (Washingten, D C
Urban Institute Press, 1991) at 4, 9, 12
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qualified blacks, compared to 7% of the pairs in which blacks
advanced farther than equally-qualified whites. In 15% of the
pairs, only whites received job offers, compared to 3% of the
pairs in which only blacks received job offers.” The testing
for disparate national-origin treatment invelved Hispanic citi=-
zens and Anglo citizens in chicago and in San Diego. Hispanics
wers thres times more likely than equally-gqualifiad Anglos to
sncounter unfaverable treatment. Anglos received 33% more
interviews, and 52% more job offers, than edqually-gualified
Hispanics.” The same results could probably be replicated in
eveary city in the country. .

Between 1983 and 1987, his view of the breadth of
discrimination seems to have narrowed subatantially., In 1983,
Judge Thomas recognized that digcrimination was more than an
isclated phenomenon, and that it could not be aeradicated solely
through individual remedies. In a speech to personnel officials,
he stated:™

Our experience in administering fair employment laws

for over the past 18 years has provided greater knowl-

edge and understanding of the complex and pervasivae
ranner in which employment discrimination continues to

operate. Expaerience has taught us all that apparently
neutral employment systems can still produce highly

2 14 at 18-19

™ Harry Cross, Genevieve Kenney, Jane Mell, and Wendy Zimmerman, Emplover
Hiring Praccices Differential Treatment of Hispanic and Anglo Job Seekers. Urban
Institute Report %0-4 at pp. 1-3 and 20-23 (Washingetem, D C., Urban Insticute
Press, 1990},

™ March 17, 1983 Speech by Clarance Thomas to cthe American Sociecy of
Parsonnel Administracers, p, 4 (emphasis in original) [hereinafcer, "March 17,
1983 Speech to A.5.P.A."].
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discriminatory gffectg. Thaey can also perpetuyats the
effacts of past discrimination.

In a 1983 speech to a women’s organization, he stated:”
Although, my commitment to individual rights causes nme
to raise questions about the effectiveness of group
renadies, with the exception of quotas, I support many
affirmative action ramedies. I support these remadies
because the ramedies which are truly necessary to make
individual rights a meaningful reality are not yet on
the books.
In a 1983 speech to the Kansas City Bar Association, Judge Themas
stated: *I have even supported the use of some so-called affirma-
tive action remedies . . . despite the secial problems which can
result from an over-reliance on them . . . .”"* At that time,
Judge Thomas often stressad the pervasiveness cof discrimination
notwithstanding its changing nature, while recegnizing that other
problems must also be addressed:’’
In many respects, the problem of discrimination alse
has changed. Yestarday, wa confronted Qlear-cut acts
of blatant discrimination. 'Today, we are facing less
ohviocus, but no less pervasive effects caused by dis-
crimination. Moraover, the problem of discrimination
is compounded by a lack of preparation.
The EEOC's enforcement priocrities mirrored the narrow-

ing of his views over this period. 1In a 1987 law review article

% March 30, 1983 Speech by Clarence Thomas to the Ceneral Meecing of omen
Employed in Chicage, Iil., pp L&4-15 {hereinafter. "March 30, 1983 Speech to
‘Jomen Employed”!

¢ april 28, 1983 Speech by Clarence Thomas to the Kansas Cicv Bar
Association, pp 22-23 [hereinafter, "april 28, 1983 Kansas Cicy 3ar Speech”

77 Saptember 19, 1983 Speech by Clarence Thomas before the Capital Press
Club at the Capital Press Club in Washingcon, D C . p. 15 See also August 2,
1983 Speech by Clarance Thomas before the National Urban League, p, 7, July 8.
1983 Speech by Clarence Thomas before the Commorwealth Club of California,

p. 6.
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describing his digsagreement with race- and gender-conscious
relief, Judge Thomas argued that reliance on such relief was a
natural outgrowth of an emphasis on broad challenges to employ~-
nent discrimination:™

.e» During the nid- and late-1570s, the Commission
concentrated its efforts to enforce Title VII on suits
that would atfect large numbers of people. The EEQC
first obtained authority to litigate employment dis-
crimination suits under a 1972 amendment te the Civil
Rights Act of 1964. At that time, blatant digecrimina-
tion was still prevalent. Many employers cpenly main-
tained *No Blacks/Women Need Apply” policiesz, and many
others had moved such practices underground. Mineri-
tied and women were not advancing into the workforce in
as great numbers as many had hoped.

The Commission, confronted with the enormity of
the problem and limitaticons on its litigatien resourc-
es, took a *bang for the buck” approach to tightlng
discrimination. Although Title VII guaranteed individ=-
ualg the right to be free of discrimination in employ-
ment, the Commission did not attempt to right every
wrong individually, a task for which its litigation
machinery was not prepared. Instead, the Commission
tried to make quick statistical progress by funneling
ragources into challenges against the hiring practices
of some of the country’s largest employers. During
this period, suits were brought againat such companies
as American Telephone and Telagraph, General Electric,
Ford Motor, General Motors, and Sears Roebuck.

The use of remedies that included racially defined
goals and timetables was a necessary conseguence of the
emphasis on this kind of litigation. Under then-pre-
vailing judicial standards, many of these cases were
based solely on statistical disparities. Fregquently,
all that was known was that members of cne group were
substantially underrepresented in the empleoyer’s work-
force....

Arguing that it was often impossible te provide bhack

pay ralief because of the difficulty in determining "which of the

' Clarence Thomas, 1N
!, 5 Yale Law & Policy Review 402, 403-04 {1987) (foocnoce omicted)
(ewphasis in original) [hereinafter, “Affirmacive Action Goals"”
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many rajected applicants would have bean hired absent discrimina-
tion,* Judge Thomas stated that the result was a resort to ralief
~under which other members of the victims’ class were givan
positions as substitutes for those who would have heen employsd
had nondiscriminatory selection criteria besn used.” The result
of the Commission’s cencentration on big cases was, he argued,
that individuals who did not raise class-type issues or other
priority issues waere overlooked. The Commission was unlikaly "to
go to bat” for them in court.™

In point of fact, the courts have daveloped means for
providing back pay relief in situations in which it is imposaible
te identify the individuals who would have been selected in the
absence of discrimination.* 1In Congressional hearings held on
April 15, 1983, Judge Thomas recognized the propriaty of using
formulas in order to provide effective back pay relief vhere the
nature of the employer’s discrimination made it impossible to
identify which of the discriminatees would have been selected in
the absence of discrimination:®

.. [I]n cases where it is impossible or diffi-

™ 14, ar 404

g g Carlecrcv Migsouri Highway apd Transp. Comm'n, 828 F 2d 1260 1267
(8th Cir , 1987), Segar v Smith, 738 F 2d 1249 1289-91 (D € Cir .984) carc
den,, 471 U § 1115 (1985), jte v _Ca a d . 364 F 24 1073,
1G87 {4ch Cir , 1977), WAY M i . 494 F 24 211, 260-

63 (3th Cir . 1974) {(the courts can award back pay 1n a manner aveiding the
“quagnire of hypothetical judgmenc®)

*! Testimony of Clarence Thonas, wmmmm

h mitte m pent Op
n1;1gﬁ_n2_shs_Hnuaggzmwusss;_sn_Lahnx, 97th Cong . Tsc Sess., ac 56 (1983)
[hereinafter, "1983 Oversight Hearipgs on the OFCCR"|.
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cult to determine the precise relief that should go to
the individuals, remedies have psrmitted the use of
formula relief. Wwhaether or not the specific case that
you outline would be one of those cases, I do not know.
But it is available in cases where it would be imprac-
tical to provide such individual reliet.

In his Yale article, Judge Thomas then turned to the
presant bresadth of discrimination and of the EEOC‘’s litigation
challenging discrimination:*

The Commiszion has now entered a new stage in its
enforcement werk. Although systamic litigatien is
3till an area of emphasis for the Commissiocn, it no
longer need consume our rescurces to the exclusion of
other typaes of cases. Many of the very large amployers
who once appeared to discriminate have been brought
inte compliance through lawsuits and Commissioner
Charges. Other large and sophisticated employers, in
response to the publicity surrcunding the Commission’s
efforts, voluntarily changed their discriminatory
practices and sought to remedy the continuing effects
of those practices. Now, for the first time, the
Commission has the luxury and fraadem te fight to
vindicate the Title VII rights of every individual
victim of discrimination. The Commission has committed
itgalf to a pelicy of seeking full relief fer avery .
victim of digerimination who files a charge. ...

It is now more likely that the Commission will be
able to identify the discriminatees entitled to back
pay or placement after making a finding of discrimina-
tion in hiring or promotion. Our emphasis on helping
all individuals who come to the Commissicon’s offices
with claims of discrimination means that in most cases
we will know who the victims are. Even many of our
larger class action cases are set in motien by com-
plaints filed by individuals rather than by the obser-
vation of a statistical disparity. Needless to say,
the Commission’s ability te produce flesh-and-blood
victims is very helpful when we go to court Lo prove
discrimination.

In addition, most of our cases invelve discrimina-
tion by a particular manager or supervisor, rather than
a "policy” of discrimination. Many discriminating
employers first responded to Title VII by turning from

3T affirmacive hction Goals, supra note 73, at 404-05 (foortnote omitted).
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euplicit policies againat hiring minorities and women
to unstated ones. Now evan such veiled policies aze
uncommon; discrimination is left to individual bigots
in positions of authority. As a result, the discrimi-
nation that we.find today more oftan has a narrow
imspact, perhape influencing only a few hiring deci-
sions, and does not warrant the use of a goal that will
a{fuct a great nunber of subsaguent hires or promeo-
tions.

We de not know of any change in tha actions of smploy-
ars during the four years from 1583 to 1987 which weould justify
the conclusion that broad pattaerns of discrimination had dimin-
ished in importance, or that women and minorities faced a differ-
ent kind of thrasat at the end of this pericd than they had faced
at its beginning. As the Urban Institute reports above show,
thare are still broad patterns of digparate treatment affecting
numerous persons at numercus employers.

Indeed, Judge Thomas may have come to his presant views
eaven if he were convinced of the continuing nature of broad-
scale, entrenched discrimination. In his profile in The Atlantic

' Monthly, he seemad to agree with the author’s conclusions:®

If an employer over the years denles jobs to

hundreds of qualified women or blacks because he does
not want women or blacks weorking for him, Thomas is not
prepared to see a “pattern and practice* of discrimina-
tion. He sees hundrads of local, individual acts of
discrimination. Thomas would regquire every woman or
black whom that employer had discriminated against to
come to the government and prove his or her allegation.

The burden is on the individual. The remedy is back

pay and a job. “*Anyoné asking the government to do

mora is barking up the wrong tree,” Thomas says.

Thomas has made it EEOC policy to shy away from
clasg=-action suits. He doesn’t want to see blacks

* Juan Wilkiams, & Questjon ¢f Fgirness. The atlantic Monthly, February
1987, at pp. 71, 7% [hersinaftar *1987 Aclanctic Profiler}.
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treated as numbers. So he favors aggreasive attacks on
anployers only when they azrs proved te have discrimi-
nated against particular persons. “My view is that the
most vulnerable unit in our society is the individual.
And blacks, in my opinion being one ¢of the most vulner-
abla groups, should fight like hall to preserve indi-
vidual freedcms so people can’t gang up on us. Blacks
ars the least favored group in this society. Supposas
wa did band together, group against group =-- which
group do you think would win? We’re breaking down
everything, ten percent for the blacks, twenty-five
percant for the women, twe percent for the aged, every-
thing broken ocut according to groups. Which group
always winds up with the least? Which group always
seems to get the hell kicked out of it? Blacks, and
waybe American Indians.”

This is a philesophy incapable of redressing patterns of discrim-
ination. Placing repetitive burdens on victim after victim
ensures that some will falter, ensures that the EEOC’S resources
would ke wastad in litigating the same gquestion over and over
against the same defendant, and ensures that much of the amploy-

er’s discrimination will go unremedied.

.
D. Judge Thomas’s Implamentation of Hig Views of
. e 3 . m -
E%nl9!m5n;—?555Ifm1ﬂ531Qn—Ehl15—§§~—9§—§?il;mﬁﬂ

1. Rele of the FEOC chaipman

As Chairman of the Equal Employment Opportunity Commis-
sion, Judge Thomas was respensible for directing the administra-
tive processing® of scores of thousands of employment discrim-

ination charges annually. In addition, as Chairman he partici-

pated with other Commissioners in setting EEQC policy, and in

% Such administrative processing includes intake, investigatiom, deciding
whether there is reasonable cause to believe that discrimination occurred. and
issuance to charging parties of Notices of Right co Sue.
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determining whethar the Commission would bring suit on particular
chargeas of discrimination. He had the right to file Commig-
sioner’s charges of discrimination to challange broad patterns of
discrimination. He dealt with other Federal agencies sharing
responsibilities for equal employment opportunity and for person-
nel pelicy, including the U.S Dapartment of Justice, the U.S.
Department of Labor and its Office of Federal Contract Compliance
Programs, and the U.S. Office of Personnel Managaement.

The powers and duties of the Chairman affect every
aspect of the EEQOC's activities. Charge intake officials and
investigators look for quidance to the statements and actiocns of
the Chairman, and reflect that guidance in their write-up of
charges and in their performance of investigations. EEOC attor=
neys look to the Chairman’s statements and actions for guidance
on the kinds of lawsuits the Commissioners will authorize for
filing. All of these officials will rely on such guidance to
aveid wasting their time working on claims of discrimination
which the Commission will not pursue.

Nor is thig effaect limited to the EEQOC itself. Because
of President carter’s Executive Order 12067, issued July 1, 1978,
the EEOC is the lead agency for the davelopment of EEQ policy.®
Until pelicy changes are formally voted by the Commission, the

statements and actions of the Chairman are other agencies’ hest

8 gec. 1.201 of cthe Executive Order, 43 Fed. Reg. 28967 {1978), staces in
part: "The Equal Employment Opportunity Commission shall provide leadership and
coordinacien te the efforts of Federal deparctmencs and agencies to enforce all
Federal stacutes, Executive orders, regulations and policies which require equal
employment opportunicy ...."

- 3] -
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guidanca as to the policies the EFOC will adopt in the futurae,
and as to which they will then have to consult, and possibly pay
defarsncs.

The EEOC and its Chairman are not, of course, fres to
adopt any policies they wish. They are constrained by the
language and intant of Congress in enacting the statutes they
adninister --- Title VII of the Civil Rights Act of 1964, the
Equal Pay Act of 1963, and the Age Discrimination in Employment
Act of 1965 --- and the decisions of the courts interpreting
those statutes. With the limited exception of charges of dis-
crimination invelving Federal agency employers, Congress has not
given the EEOC the power to issus binding decisions under any of
these statutas. The EEOC may only issue advisory decisions: the
courts have been given the authority to make bhinding determina-
tions on the meaning of the law and on its application in partic-
ular cases. The administrativeranforcement of tha EEO laws
cannot be effective unless it is consistent with the warp and
woof of controlling caselaw interpreting those laws.

It is obvious that the Chairmanship of the EEOC is an
extremely influential pesition. While every public official has
the duty to be accurate and fair as to the law and its applica-
tion, a Chairman of the EEOC is under a heightened duty of
accuracy and fairness.

As Chairman, Judge Thomas failed this test, with
results which seriously harmed the government’s enforcement of

Title VII. Consistency in the statement of agency positions is
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important to allow staff to perform their Jobs under clearly
understood principles and in allowing employers tc shape thair
perscnnel actions in accerdances with the law. Unfortunately,
Judge Thomas’s abrupt shifts of positions on major questions of
Title VII interpratation after President Reagan’s 1984 re-elec-
tion left the agency and the public in confusion.

Judge Thomas’s views on the breadth of discrimination
also had a major impact in reducing the affectiveness of the
fight against discrimination. During the 1980’s, fewer and fewer
private attorneys and the clients they reprasented were able to
afford decade-long litigation against breoad patterns of discrimi-
nation. Broad patterns of discrimination continued, but in
subtler forms which required a much greater investment of time
and money to prove. The courts were impesing ever-greater
evidentiary burdaens on plaintiffs, thus ragquiring greater and
greatsr reliance on expart testimony while the courts wers
simultanecusly suggesting --- and then helding --=- that a winning
plaintiff could not recover expert fees even if the expert
testimony had baen essential.

The result was that fewer and fewer private attorneys
were willing to file class actions challenging broad patterns of
discrimination, and could only afford to handle individual cases.
Nationally, class action filings to enforce the c¢ivil rights laws
waent down dramatically, from 1,174 new class actions filed in the
judicial reporting year anding June 210, 1976 to 48 filed in the

judicial reporting year ending June 30, 1987. At the same time,
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total job discrimination filings went up dramatically, from 5,321
filed in the judicial reporting year ending June 30, 1976 to
8,993 filed in the judicial reporting year ending Jun '30,
1987.%

In these circumstances, enforcement of Title VII by the
EEOC becane even more important. When the privatae bar can no
longer afford to tackle broad problems of discrimination, there
is no effactive substitute for governmental enforcement. The
EEOC’s shifting of its emphasis from broad cases to individual
cases simply replicated what the private bar was doing, and did
nothing to £ill the gap which only the EEOC could fill.

2. Background and Context of the Supreme Court‘s
: KL ol -

one of the most important developments in the lLegal
effert to dismantle racial discrimination and exclusion in hiring
was the challenge to discriminatory employmant tasts and diploma
requirements having little or no relation to job pertormance.

Widespread legal attention to the possibility of racial
differsances in thae ability of tests to make predicticons about the
future performance of students or employees did not arise until
the baginning of the substantial dismantling of segregation in
the 1960’s. ~In a society in which blacks were openly excluded

from jobs, the idea of devoting effort to studying the problem of

% administracive Office of the U.S. Courts, the various Anpual Reports of
the Dirsctor and unpublished statistics available to the public.
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subtle exclusion through tests hardly seemed worthwhile.”®

Challanges to employrsnt tests as discriminatory began
bafore Title VII of the Civil Rights Ac¢t of 1964, 42 U.5.C. §§
2000a gt seq., was enacted. In the debate leading to passage of )
the Act, there was extended discussion of a decision by a hearing
sxaniner for the Illinois Fair Employment Commimsion, Mvart v.
Motorola Co."® The case sparked so much interest becausa the
hearing examiner suggested that standardized tests cculd not be
used, aven if the employer’s legitimate interests regquired their
use. This led to concern whether passage of Title VII weould
reguire the same result.

Sen. Towar propesed an amendment to immunize from the

reach of Title VII *professionally develcoped ability tests” which
are "designed to determine or predict whether such individual is
suitable or trainable with respect to his employment ... .”*
The amendment was defeated because, in the words of Senator Case,
it would autherize any test, *whether it was a good test or net,
so long as it was professjicnally designed. Discrimination could
actually exist under the guise of compliance with the stat-

ute.””™ Two days later, Senator Tower proposed an amendment

a7

-

George Coopsr and Richard B Sobol, jority s T Y T
- . — )

to
tion, B2 Harvard Law Review L3598, 1543 (1969}

* The proceedings were reprinted in 110 Cong, Re¢. 13492-13505 (June 11,
1964)

¥ 110 Cong. Ree. 13492,
% 110 Cong, Rec. 13504.
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which becams seaction 703(h) of the Act, immunizing only those
professionally developed ability tests which are “not designed,
intended or used to discriminate*.®

Thus, Congress accepted the proposition that aven a
good-faith qualification required by an employer would be unlaw-
ful if the qualification requirement had an exclusionary effect
on minorities or vwomen and was not job-related. In its brief as
amicus gurias to the Supreme Court in Griggs v. ODuke Pover
Go.', the Nixon Administration supported this principle.

3. The 6riggs Decigign

Griggs upheld the disparate-impact theory of discrimi-
nation recegnized by Congress in enacting the statute. Duke
Powaer had imposed high school degree and testing requirements for
the company’s bettar-paying jobs in the Operations, Maintenance,
and Laboratory and Test Departwents. The unappealed tindings of
the district court "specified that the iobs in these departments
included positions as trainee, as Power Station Control Operator,
as Pump Operator, as Utility Operator, as Mechanic, as Electri-
cian-Welder, as Machinist, as Lab and Test Assistant, as Lab and
Test Tachnician, and as supervisors.”

Existing employees could be assigned to one of these

departments with either a high school degree or a passing score

42 0.5 C § 20002-2(h).
%2 4QL U.S. 424 (1971),

? See Griggs v, Dyke Powep Co., 292 F Supp. 243, 245 note L (M DN C ,
1968) .
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on certain personnel tests. Outside applicants for thesa bettar-
paying departments had to meet both the high-school degree
requirement and the testing requirsment.

The Suprame Court found that while ths company had not
acted with a discriminatory purpose, neither the tests nor the
degres requirsment had besn “shown to bear a demonstrable rela-
tionship to successful performance of the jobs for which it was
used.”* Thay were therafore unlawful. If these selection
practices nad been proven to be necessary and related to job
performance, however, their use would have been lawful notwith-
standing their exclusionary eftfect.

4. Enforcing the Grigas Decision: Guidelines on

Employee Selection Procedures, and Subsequent
Dacisi

Griggs held that the 1966 and 1970 EEQC Guidelines on
Ewployee Selection Procedure were supported by the Act and its
legislative history, that there was “good reason to treat the
guidelines as expressing the will of Congress”, and that they are
*entitled to great deference.”” The Court re-affirmed this
ruling in Albemarle Paper Co. v. Moody.’ Even the partial re-
versal of Griggs in Waxds Cove Packind Co. ¥. Atonjo,” left

some features of Griggs untouched: the initial statistical focus

% 40l Us at 43l

9 401 U 5. at 434

% 422 U S. 40S, 430-36 (1975)
T 490 U.S 642 (1989)
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on whether tha test or other employment practice dispropor-
tionately affected minorities or women, the refusal to accept a
mare assumption or assertion that an exclusicnary practice is
jokb-~ralatad, and the employer’s burden of at least preducing
neaningful evidence that the exclusionary practice is job-relat-
ed.”™ These surviving common aspects of the Court’s disparatae-
impact decisions are the ones which concern us here.

The Department of Justice, the Department of Labor, and
the Office of Personnel Management also have some responsibility
for enforcement of the fajr employment laws. Thus, in 1978,
these three agencies joined the EEOC in issuing the Uniform

9 whieh

Guidelines on Empleyee Selection Procedures (*UGESP~),°
incorporated the principles expressed in Griggsg.
5. The Practical Importance of the Griaas Decision
*The use of taests and similar requirements can be an
engine of exclusion of minorities far more efficient than any
individual’s personal intent.*!® gGrigqgg provided an effective
means of challenging these practices. The treatise on employment

diserimination law most widely used by practitioners describes

Griggg as "the mest important court decisien in employment

" Prior te Wards Cove, the employer had che burden of persuasion on this
point

* 2% C.F R Parc 1607
190 Richard Talbot Seymour, Why Plainciffs’ Counsel Challange Tescs, and How
] L33

Journal of Vocational Behavior 331, 333 (1988). .
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discriminatien law.*'%

As a result of Griggs, many employers stopped using
off-the-gshelf tests which arbitrarily'’’ excluded minorities and
women from job opportunites. Many employers had assumed from the
assurances of tast developers that the tests automatically had a
useful function, and learned otherwise when Griggs., Albeparls
Papar., and the Guidelines required them to determine whaether the
tests were in fact useful. As a result of Griggs, arbitrary
height-and-weight requirements were ended for many jobs, includ-
ing positiong as police officers; this had the effect of opening
up thaese jobs to the women, Hispanics, and Asians interested in
these public-safety careers. The elimination of arbitrary high-

- school degree requirements openad up many industrial jobs for
blacks, particularly in the Scuth whare many blac¢ks had been
required by econcomic circumstances to leave school to work as
agricultural laborers, but were then being displaced from agri-~-
culture by increasing mechanization.

The Exacutive Officer of the American Psychological
Assogiation tastified before Congress in 1985 that “psychologists
ganerally agree that the caliber of employment practices in

organizations has improved dramatically since publication of the

101 garbara Lindemann Schlei and Paul Grossman, Epplovment Discrimination
Law (Washington, D C., Bureau of National Affairs, 2nd ed., 1981) at 5 (footnote
omitred),

1¥2 4n exclusion from job opportunities which is not job.relaced ig
arhicrary.
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existing Uniform Guidelines in 1978%.! Pew panagement or
plaintiffa’ attorneys would disagres that Griggs led many empioy-
oYs to axamine their :uploy-nnt practicas more cloioly. and to
and their use of tests and other practices which ware unrelated
to job partormance. Any weakening of Grigga leading to the
general re-intreduction of such tests would defeat the purpose of
Title VII. “The widespread use of such tests would reestablish a
racially ssgregated job structure that would be the same in
affect, if not intent, as the old pattern of aogr.éation and
hierarchy that Title VII was designed toc break down,#™

6. Judge Thomas‘s Initial Support for Griguas
and for the Uniform Guidelines

As late as 1983, Judge Thomas’s public statements
provided strong suppeort for Grigga and the Uniform Guide-
lines:!%,

We know that employment discrimination today oftan
results from facially neutral amployment policies and
practices., Our experience in administering fair em~
ployment laws for over the past 18 years has provided a
greater knowledge and understanding of the complax and
parvasive wanner in which semployment discrimination
continues to operate. Experience has taught us all
that apparently neutral employment systems can still
preduce highly discriminatery gffects. They can also
parpetuate the effects of past discriminacion.

Lo%

Hearings before the Subcommittes on Employment Opportunizias of the House
Committes on Education and Labor, 99th Cong., lst Sess., October 2. 19233
(Testimony of Lecnard Goodsteinm, p. 2).

19 Barry L. Goldstein, and Pacrick 0. Patterson, Iurning Back the Title VII
lzation, 33 Journal of Vocational Bshavier 452, 457 (1988).

193 Mapch 17, 1983 Speech to A.S.P.A.. gupga noce 74, at 4 (emphasis In
original).
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While recognizing that the Unifeorm Guidelines might nesd to be

updated on occasion, he cautioned against any substantial weaken-

ing: 106

¥Wa have recognized, for sxample, that thers can be
problam areas in the very guidelines for which we have
pledged our continued support. But it should also be
remenbered that the develcpment of the EEOC guidelines
was an excesdingly lengthy process. It involved ex-
haustive public comment, public hearings and analysis.
Any future decision to reassess these important provi-
sions will be made with an eye to that kind of delib~-
erate procedure -- one in which our aim must ba limited
to measuring the performance of the guidelines as set
against their critical purpose. As long as they serve
that purpose affectively, therae is no present naeed for
revision. HYe are ngt dealing with common zoning ordi-

q ;

n3n955—hl:5*——!?915—5l555’5—9f—nﬁﬂn}ﬁ—én—ghlﬁ—sgnntxx
measyres such ag these,

In further support of the continuation of the Guide-

lines, Judge Thomas emphasized the need for stability and pre-

dictability:’

The policies advanced by the EEOC Guidelines on Employ-~
ea Selection Procedures ... have bean given the force

of law; they have given rise to a measure of certainty,
stability in the employment arena; setting legal stan-
dards upon which both employers and employees can rely.

7. Judge Themag’s Abrypt Change of View After
the 1984 Election

Judge Thomas’s publicly scated view of Griggs, the

Uniform Guidelines, and their importance changed abruptly after

President Reagan‘’s landslide 1984 re-election, without any public

explanation for the shift or for its timing. He began the change

a few days after the ra-¢lection, stating that he had "a lot of

196 14, at 1l (emphasis supplied)

W7 14, ac 9.
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concern” about the Uniform Guidelines, and that there was a good
possibility thers will be “significant changes~.'®*

In a nawspaper intarviev three weaks later, he stated
that he thought the affirmative-action d.cisiqn in Firefighters
local Union No. 1784 v, Stotts'® somehow “modified Griggs~''®
or drew Griggs into question.!!’ Judge Thomas‘’s stateament in
the interview that “recent Supreme Court decisions preclude
prafearential trsatment for anyone who was not actually found to
be a victim of discrimination” makes clear that the decision to
which he referred was Stotti; no other recent decision fits that
description.

On its face, this contention is difficult to upder-
stand. The Court’s opinion in gtotts did not even mention either
Griggs or the disparate-impact doctrine. gStotts involved a
consent decree establishing hiring goals for blacks as a remedy
for past discrimination. The consent decree came into conflict
with a seniority system when the fire department implemented
layeffs. In order for blacks to maintain the percentage repre-~

santation they had gained in various Fire Department positions,

108 Ay W TOC
BNA Daily Labor Reporter, November 153, 1984 pp A-6. A-8

“hereinafrer, “November 15, 1984 Policv Changes”™;

0% 467 U S. 561 (1984).

E¢ ruan Williams, EEQC cChief Ciltes Abuse of Racial Bias Criteria.
Washington Post, December 4, 1984, at Al3 [hereinafcer "December &4, 1984 E£EQOC
Chief Cices Abuse”].

11 pobert Pear, Changes Weighed in Federal Rules on Discrimipacion. N Y
Times, December 3, 1984, at Al.
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the trial court ordersd that a number of more sanior, white
firetighters be laid off ahead of less-senior blacks. The Court
raversed the Sixth Circnit’s and the trial court’s finding that
the seniority systep was not a bona fide saniority system within
the meaning of § 703(h) of Title VII, which the lower courts had
relied upon to state that the layoffs would have a racially
discriminatory effect. The Court held that competitive seniority
=== an effective protecticn against the layeffs =--=- could not be
given to blacks who were not actual victims of past discrimina-
tion.

Compounding the problem of his meaning, Judge Thomas
went on in one of these interviews to state incorrectly that the
employment practices in Griggs had been applied to persons
seeking ditch-digging jobs, and that Griggs had been taken toc
far:t? ’

*I'm not saying Griggs {v. Duke Power Cp.] is bad law,”

Thomas said. “In that case they were asking that weork-

ers have a high school diploma to dig ditchaes. But the

way Griggs has been applied has been cvaraxtended and
over-applied.”*
This description Jf Griggs had the facts and import of the case
exactly backwards, an error surprising tor the head of an an~-
forcement agency when discussing the most important case constru-
ing the law he is charged with enforcing.

It seems a fair inference frocm this statement that

Judge Thomas favored limitation of the Ggriggs dectrine to un-

skilled laboring positions. Such a limitation would have rebbed

132 pecember 4, 1984 EEOC Chief Cites phuse, supra note 110.
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griggs of most of its valus. Exclusionary practices are rarely
applied to jobs at the bottom of the socio-econemic ladder, and
are much mors frequently applied to higher-level positions,
including higher-level trainee positions such as some of the jobs
in griggs itself. The Lavysrs’ Cozmittee testified bafora
Congress shortly aftar this statement was made, and commented on
the inportance of the Uniform Guidelines:'®?
Much of the job advancement of mambers of minority
groups and of women over the last two decades has been
a direct result of these rulas. The "reascnably cer-
tain” awards of back pay against employers, even if
they are acting in good faith, does in fact spur em-
ployers to take a second look at exclusionary practices
suit is brought, and to look for alternatives
which will be just as good in datermining real qualifi-
cations and which will not have the exclusignary
effect. This *spur” would not work, however, if em=-
ployers did not know in advance the standards by which
their tasts and other selection standards would be
judgad.
Hotwithstanding Judge Thomas’s sarlier statemsnts on the need for
caution in considering changes to the Uniform Guidelines, and on
the need of employers and employees alike for stability, at some
time in 1984 he decided to undertake a complete review of the
Guidelines. An internal EEQC document outlining the scope of the
proposed review included questions on whether there should be any
Uniform Guidelines at all.!* The revelation of this inquiry

triggered a wave of Congrassional hearings and caused substantial

U3 prepared statement of William L. Robinsen and Richard T Sevmour on
Behalf of the Lawyers' Commictee for Civil Rights Under Law, Hearing Before che
Subcommittae on Employment Oppertunities of the House Commitctee on Education and
Labor, 98th Cong , 2d Sess. at 10 (December 14, 1984)

s 1d,, Appendix A.
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uncercainty among the persons and organizatiens atfescted by the
Uniform Guidelinaes.

In a February 1935 report te the Office of Management
and Budget on the Commission’s requlatory agenda, Judge Thomas
wrote his sharpast criticism of the Griggs rule:¥**

The premisa underlying UGESP iz that but for
unlawful discrimination by an employer, thers would not
be variatiens in the rates of hire or promeoticn of
people of different races, sexes, or national origins
who are hired or promoted by that emplovyer. ... UGESP
also seems to assume soma lnherant inferiority of
blacks, Hispanics, other minorities, and women by sug-
gesting that they should not be hald to the same stan-
dards as other people, even if those standards are
race-and sex-neutral. Operating from these premises,
UGESP makes determinations of discrimination on the
basis of a mechanical statistical rule that has no
relationship to the plain meaning of the term "discrim-
ination.”

The premiges underlying UGESF are conceptually
unscund because (1) blacks, Hispanics, other minori-
ties, and women are not inherently inferior, and
(2) statistical disparities in the rates at which an

R employer hires or promotes people cf different races,
saxes, or national origins may reflect far too many
tactors other than unlawful discrimination by the
employer for them to give rise teo a presumption of such
discrimination. Moreover, the use of a mechanical
statistical rule to define *discrimination” encocurages
employers to discriminate in crder to secure the work=-
force composition necessary to satisfy the statistical
rula.

The critical point is that, although Griggs and even

Wards Cove agree that an exclusionary practice should not simply

113 office of Management and Budget, i
Coverpment (Augusc 8, 19835) (Stacement of Clarence Thomag), at 523-24,
in Ove g 3 g on FFOC's Proposged Modification o arcemn Regy

RCO g 07 §
Labor. 99th Cong,
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be assumed tc be proper and that evidence to show its propriety
is necessary, Judge Thomas has criticized this requirement as
assuping ~“some inherent inferiority of blacks, Hispanics, other
minorities, and women by suggesting that they should not ke held
to the same standards as other people”. His reference to even
this remaining common ground hetween Griggs and the later deci-
sion in Wards Cove as outside *“the plain meaning of the term
‘discrimination’” necessarily raises the question whethar he
continues to accept this basic premise of Griggs, or whether he
would go even farther than Wards Cove and abolish the disparate-
impact standard altogether.

Such a change would restrict Title VII to cases of
intentional discrimination, and leave minorities and women at the
mercy of employers who would then have little incentive to curb
their use of exclusionary practices. Indeed, employers which
intended to limit their employment of blacks, Hispanics, or women
could adopt paper-and-pencil tests, strength tests, and similar
requirements secure in the knowledge that it would be extremely
difficult to prove their wrongful intent in adopting such re-
quirements but the results would be the same as with the more
readily provable direct forms of intentional discrimination.

The EECC continued the issue of changes in the Uniform
Guidelines on its regulatory agenda for some years, but the
agency never did announce proposals for spaecific changes. The
Uniform Guidelines ware still intact when Judge Thomas left

office as Chairman to take up his judgeship on the U.S. Court of
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hppeals for the Diastrice ot Columbia Circuit.
8. Judge Thomas‘s Views on the Uss of Statistical
1 i ; =i -

The Supreme Court has repeatedly held that proper
statistical evidence taking job qualifications, availability and
employer axplanations into account can in appreopriate cases be
sufficient to prove discrimination.!® Few amplovers admit that
they are discriminating, and the nature of their actions has te
ba deduced from all of the employment décisions they have made.
In Teamsters, the Court quoted with approval an appellate deci-
sion stating that *In many cases the only available avenue of
proof is the use of racial statistics to uncover clandestire and
covart discrimination by the employer or union involved.”''’ In
disparate-impact cases, the plaintiff has the burden of persua-
sion that the challenged requirement disadvantages members of
minority groups or women tc a substantially greater extent than
whites or men; such proof is necessarily statistical.

In discussing statistical evidence, scme important
qualifications must ba kept in mind. Frrst, statistical evidenca
has no weight unless it 1s both accurate and apprepriate. Whare
there are laegitimate gqualification requirements, such as a
teachinhg degree for a position as teacher or an engineering

degree for a pesiticn as engineer, a plaintiff has the burden of

% E.g., International Brotherhood of Teamgters v, United Stares, 431U §
324, 339-41 (1977), Roghard v, Rawlingop. 433 U S 321, 329-31 (1977)

W 431 U s ac 339 noce 20 (quoting h's W
443 F.2d 544, 551 (9th Cir.), gert, dem., 404 U S 984 (1971)).
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taking such qualifications inte account in presanting any statis-
tical proot,

Sacond, a plaintiff’s statistical evidence never
creates a conclusive presumption of discrimination. A court must
always consider the defendant’s sxplanation of the statistics,
and must always consider any alternative statistical analysis
cffared by the defandant. The Supreme Court has made clear that
a proper statiastical showing, not adequataly rebutted by the
defendant, is sometimes enough to prove discrimination. No
matter how strong or appreopriate the statistical proof, there-
fore, the most it can do is to creats a rebuttable presumption of
discriminatien.

Third, in the judgment of the Lawyers’ Committee there
ware legitimate grounds for the Chairman or anyone elsa to
criticize the EEOC’s approach to statistical proof in some of its
cases. Scmetimes, the EECC's presentation was too simple:
scmetimes, it was based on unchecked assumptions on the avail-
ability of minorities or women for some kinds of jobs. Some-
times, the EEOC did not pay careful enough attenticon to the
exployer‘s explanations and determine whether nondiscriminatory
factors accounted for substantial parts of the racial, national
origin or gender disparities on which it relied. Scmetimes, the
EEQOC failed to develop the kinds of nen-statistical testimony
which would have made its statistical case much more convincing.
We cannot criticize Judge Thomas for calling attention to such

problems. His former agency, and other agencias, bring bad cases
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trom time to time. Any serious attempt to reduce the number of
such casss is commendabla.

Howaever, cur concern is that Judge Thomas’s ganaral
criticisms of statistical proof in connection with his statementa
on the Griggs rule and his attacks on the Uniform Guidelines
axceaded the dipension of the problems mentioned ahove, and
saemed to disregard the valua of statistical proof altogether.

In his August 8, 1985 statement of the EEOC’S ragulatory program,
he referred to provisions of the Uniform Guidelines on the
determination of adverse impact =--- which is the same as the
thresheld burden on the plaintiff in a disparate-impact cagse ---~
as a *machanical statistical rule that has no relaticnship to the
plain meaning of the term ‘discrimination.’” Latar in the same
documant, he stated that “statistical disparities ... may reflect
far too many factors other than unlawful discrimination by the
emploeyar for tham to give rise to a presumption of such discrimi-
nation, ~ut

Thase statements are axtremely troubling. The refer-
ence to “the plain meaning of the term ‘discrimination’” has been
discussed above. The latter statemeant may reflect an unwilling-
ness to credit statistical proof even where the defendant has no
credible rebuttal to the statistical evidence and the plaintiff
has gone as far as possible in showing that a substantial dispar-

ity exists even after taking into account racial, national origin

U8 Augusc 8, 1985 Statementc of Clarence Thomas, full quotatiom set out in
CexXt, FUDT3 AC 49-46.
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or gender differences in availability, in the posseasion of
legitimate qualifications, and in othar relsvant factors. Such
an approach would have the result of providing immunity for tha
many instances of discrimination where no dirsct proof of dis-
criminatory purposs is avajlable, and where discrimination can
only be inferred fronm the results of the employer’s actions and
the absence of any credible explanation.

This type of statament was taken by some EEOC district
offices as an indication that they were not allowed to consider
statistical evidence offered by a charging party, or that they
weres only allowed te consider such evidence wvhere some unusual
condition was met. In one case, we wara teold that a charging
party’s statistics could only be relied upon if the charging
party produced a witness who had direct personal knowledge of
intentional discrimination. In ancther case, a plaintiftr’s
attorney was told that a charging party’s statistics could only
ke relied upon if the charging party produced a list of all
victims of the discrimination in question. We think it unlikely
that Judge Thomas gave these types of instructionsg to the dis-
trict offices; instead, these misguided policies seem to us to
reflect the confusion of EEOC officials across the country
arising from Judge Thomas’s repeated criticisms of statistical
evidence without his having clarified what he saw as the proper
role, if any, of statistical proof.

In tact, the type of lawsuit the Commisgion was likely

to bring changed during Judge Clarence Thomas’ tenure from the
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type of high-impact cases rasquiring statistical proof to casas
brought on behalf of individuals alleging specific acts of
discrimination against themsalves.'’

E. Judge Thomas’'s Positions on Affirmative Actian

1. Querview

Judge Thomas has consistently voiced reserxrvations as to
the use of race- and gender-conscious remedies for discrimina-
tion. Despite his personal beliefs, during Judge Thomas' first
two years at the EECC, he usually was an advocate for existing
EEOC policies including affirmative acticn. This stance often
put him at odds with others in the Reagan Administration -~ most
frequently, William Bradford Reynolds, Assistant Attorney General
For Civil Rights. After President Reagan’s re-aelaction, Judge
Thomas began to advocatae publicly dramatic changes in EEQC
polity. In an intarview immediately after election day, Judge
Thomas announcaed that, henceforth, the Administration would speak
with one voice and that there would be concerted etforts to make
EEQOC policy consistent with the Administration’s philoesophy.:®

Although Judge Thomas pladged a concerted affort after
the election, he often thereafter took positions worse than the
litigation positions of Mr. Reynolds’ Civil Rights Divisien.

Reynolds routinely relied on disparate~impact theory and thought

1% 1987 Atlancic Profile, gupra nore 83, ac 79
120 November L5, 1984 Policy Changes, supra note 108, ac A-1.
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it proper, while Judge Thomas was attacking ths theory; Reynolds
routinely relied on the Uniform Guidelines whils Judge Thomas
battled to have them revised. In late 1987, Mr. Reynolds joined
Judge Themas in his opposition to the Guidelinas.

For the naxt twe years, Judga Thomas argued that under
Stottg race- and gender-conscious remedies for discrimination
wers unconstitutional and inconaistent with Congressaional intent
and existing Suprame Court precedent. After the Supreme Court
hald in a series of decisions that Unjited Steel Workgrs of
Anerica v, Webar'? yas still good law and that narrowly-tai-
lorsd and adecuately supported race- and gender-conscious reme-
dies remained both constitutional and in compliance with Title
VII,'™ Judge Thomas opposed such remedies on policy grounds.

These developments are set forth in greater detail
below.

2. Judage Thomas’'s Views While a Mepber of
Exesident-Elect Reagan’'s Transition Team

Judge Thomas urged major changes in the direction of
EEOC policy when he served, in December of 1930, on a Reagan

Administration transition team preparing a report on civil rights

121 443 U.5. 193 (1979).

2 Johngou v, Transportation Agency of Santa Clara County, 480 U 5 616
(1987): United Scaces v, Paradise, 480 U.5. 149 (1987); mﬂ..&l_mLLAu_nsf
Eirafighters v_Cicy of Clevaland, 478 U.S. 501 (1986),

' v , 478 U.S 421 (1986): and Wyganc v, JaskagM
Educ., 476 U.S. 267 (1986).
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policy.'®¥ In that role, Judge Thomas drafied a memorandunm
vwhich said:'

It appears that EEOC has made little affort to
validate the assumptions underlying affirmative action
and has not evaluated the affects of affirmative action
on the lot of minorities, especially those who are
disadvantaged. . . .

Thers appears to have been little effort mads to
detarmine whether disadvantaged minorities and women
have actually been helped as a rasult of affirmative
action. Nor does it appear that thers has been any
determination that the inadequacies which resulted in
the disadvantage have been removed or whether they can
ba remedied by merae inclusion in the workforca.

In essence, EEOC has extanded its authority to
include voluntary affirmative action in the private
sector without constitutional or statutory basis.
Moreover, the asgumption that this approach would help
minorities and women overcome disadvantages caused by
past discrimination has not bean verifiaed or reas-
sessad,

The memorandum concluded that the EEQC:!¥

++» should reexanmine the assumptions underlying affir-
mative action, with special emphasis on deatermining
whather Chers are non-employment and non-race-related.
causes of underrepresentation of minorities and women
in certain areas.

3 Tne report was described in Major Change in EEOC Direction Likely Under
Vaw Chairmap-Designate, BNA Daily Labor Reporcter, February 22, 1982, p A-3
{hereinafter cited az "February 22, 1982 "

12 December 1980 Memorandum to the Reagan Administration from Clarence
Thomas, gquoued in February 22, 1982 Major cChange. supra note 123, NEXIS
pagination ac 2.3

124 Id.
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3. Judge Thomas's Support for Goals and Timetables Srom
His_Appointment as EFOC chairman in 1962 Until the
1284 Re-Election of President Reagan
(a) General Statements .

Although his work on the civil rights transition team
focused on EFOC policy, Judge Thomas was not injtially appointed
to a position at the EEOC, but instead was named Assistant
Secretary for Civil Rights in the Department of Education. A
year later, when he was nominated tc be Chairman of the EECC,
Judge Thomas was given an oppertunity to point the EEQOC in the
dirsction described in the transition team memorandum. However,
the new Chairman’s initial public statements and actions suggest-
ed that his personal opposition to race-conscious policies would
not dramatically affect his administraticn of the EEOC.

Despite his earlier harsh words for affirmative action,
Judge Thomas initially defended the use of goals and timetables.
At his 1382 confirmation hearing as Chairman of the EECC, Judge
Thomas testified that:'?*

[T)hére has been an overreliance on quotas in remedying

past problems with respect to discrimipation. I do

not, however, believe that there should be a wholesale
abandonment of any sort of numerical timetables, at
least as mopnitoring devices.

In public remarks, Judge Thomas explained that much of
the "heated debate and public confusion over affirmative action

in fact stems from the confusion between flexible goals and

Hung spurce
. 97ch Cong..

3 0 e Nomina-
2d Sess., at lé
(Mareh 31, 1982)
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inflexible guotas”.'?’ Judge Thomas told BNA through an aide
that he has “never been against goals and timetables when used
properly for monitoring purposes. But when they ara used as ends
in themselves they become nothing more than guotas¥.!?®

In March, 1983, Judge Thomas told a women’s organiza-
tion that he continued to have questions abcut the effectiveness
of group vemedias, but supported affirmative-action remedies
other than gquotas *bacause the remedies which are £ruly necessary
to make individual rights a meaningful reality are not yet on the
boocks.”'? In April, 1983 Judge Thomas spoke to the Kansas City
Bar association, saying that "I have aven supported the usa of
some so-called affirmative action remedies ... despite the social
problems which can result frem an over-reliance on them”).!®

(b Zhe Controversy Ovey the Justice Department’s

Early in Judge Theomas’s tenure as ghairman af the EEOC,
the Commission strongly disagreed with the Justice Department on
the issue of the propriety of race-conscious prospective remedies
under Title WII. A panel of the U.S5, Court of Appeals for the
Fifth Circuit had reversed the district court’s denial of approv-

al for a consant decree containing race~-conscious relief in

2t g & £ Yiews o ¥ i z E50 o
8Ma Daily Labor Reporter. Occtober 5, 1982, p a.é

128 5 iy cri A4 . B¥A
Daily Labor Reporcer, October 13, 1982, p A-3

129 March 30, 1983 Speech to Women Employed, supra note 75, at l4-13  The
quotation is sect out above at 25

139 april 28, 1983 Kansas City Bar Speech, supra nots 76, at 22-23
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promotions. Nilliams v, Citv of New Orleans.'’ The court of
appeals had voted to,rehear the case gn hanc a2t the request of
the Justice Department, which argued that such relief was izmper-
missible under Title ¥iI and viclated the constituticnal right of
othar officers to equal protection.l®
Judge Thomas and the other Comnmissioners of the EEOC,
surprised by this about-face in the federal government’s civil
rights enforcement strategy and disturbed at the Justice Depart-
ment’s failure to consult the EEOC before acting, sent a jointly-
signed sharply worded lettar on January 26, 1983 to Attorney
General William French Smith, Solicitor General Rex Lee and
Assistant Attorney General William Bradford Reynolds calling
Justice’s fallure to consult with the EEOC "deplorable” and
stating that:
Many of our lawsuits and conciliations under Title VII
have resulted in the adoption and implementation of
affirmative action goal relief programs which ara
currently being monitored and enforced by the Commis-
sion.
The Justice Department’s brief, however, urges the
Court of Appeals toc reverse a panel decision by an an
banc ruling on the ground that Title VII flatly prohib-
its courts from awarding any affirmative action relief
which benefits individuals who were not specific vic=-

tims of discrimination. This intarpretation of Title
VII is the direct opposite of the interpretations

3594 F.2d 987 (Sth Cir , 1982) On cthe rehearing requested by the
Jugtice Department, the court rejeccted the Justice Department’'s broad argumencs
but held that the district court did not abuse its discrection in refusing co
approve the particular race-conscious reljef at issue. 729 F 2d 1554 (5th Cir.,
1984) (an hang)

132 " " C. ,
BHA Daily Labor Reperter, February 1, 1982, p. A-2 [hereinafzer "February 1, 1983
EEQC Chides Juatice"].
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previcusly urged by both the Department ¢f Justice and

the Equal Bsmployment Opportunity Commission. 1If this

position is adopted by the courts, it could seriously
affect our ability to enforce many sxisting judgments,
consent decresas and jettlement agresaments entsrsd into

batwaen this agency and employsrs over the last 11

years. ...

The EEOC Commissionars subsequently voted to file their
own apnigug brief in the City of New Orleans case supporting
approval of tha congent decrae and arguing that neither Title VII
nor aequal protection prohibits a court from ordering race-con-
scious remedies.'® In another letter to Attorney General Wil-
liam French Smith, Chairman Thomas informed Smith of tha EEQOC’s
substantive position in City of New Orleang and suggested that,
though it would be beneficial if the Administration could speak
with one voice on these isszues, “considerable public benefit
would result from squarely jeoining these important legal issues
for consideration in the Fifth Circuait.*'** on April 5, 1983,
bowing to intense pressure from the White House, the EEOC re-
scinded the decision to file its own brief in City of New Or-
leans.*’® Explaining the commission’s decision, Chairman Thomas
stated, “The Commission decided it would bhe within the public
interest not to file conflicting views on a legal issue involving

a city government where the Justice Department has sole enforce-

1
action, BNA Daily Labor Reporter, March 7, 1983, p A-10

1% March 21, 1983 Leccer from EEOC Chairman Clarence Thomas to Attorney
General William French Smith.

135
BWA Daily Labor Reporter, April &, 1983, p. A-6.
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ment litigation responsibility.*'* Judge Thomas later asserted
that this was the only time the White House aver attempted toc
influence EEOC policy.'¥
In a May 1983 interview, Judge Thomas reflacted on his
tirst year at the EEOC and on Hillians v, City of Hew Orleans.
He dafanded the substantive positien in support of affirmative
action which the Copmisasion todk in its letters to the Attorney
Ganeral --~ and which the EEOC had wished te defend in an amicus
bhrief -—- because it was supported by the law in effact at the
tine, but also mentioned his disagreement with affirmative action
on policy grounds:!™
“The debate over affirmative action is a real
one,” he cbserved. ~*There is argument abkout what the
law should be, there is no argument about what the law
is, and that’s the position the Commission took in the
Williams case,” he said. ~*I disagree from an ideologi~-
cal viewpoint [with] what was being done in Williams,
but the law supports what is being done. . That was the

opinion of ocur general counsel and that is precisaly
what I have an obligation to upheold.”

{c) The Coptroversy Over the Lakor Department’s
Proposed changes in the Enforcement of
Executive Order 11246

Executive Order 11246,'"’ as amended, requires that

progpactive government contractors pledge not to discriminate and

1% 14, ac A-6

137 . <
Heaxing, BNA Daily Labor Reporter, Occober 27, L9823, p. A-6

13 PPOC Chaipman Thomas Reviews Bole Afper @ YeoT on the Job, BNA Daily
Labor Reporter, May 26, 1983, p. 4.9 [hereinafter *May 26, 1983 EECC Chairmap
Thomas Reviews Role”)

13% 30 Fed.Reg. 12319 (1965).
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to undertake “affirmative action to ensurs that applicants are
soployed, and tha? anployees ars treatad during employment,
without regard to their race, color, religion, sex or national
origin.#** The order is izplemented by the Dapartmant of
Labor’'s Office of Federal Contract Compliance Programs (YOFUCEY).
Sinca 1978, OFPCCP’s implementing guidelines have required that
any government ceontractor with %0 or more employess and a con-~
tract of $50,000 or more maintain a written affirmative action
plan.'!' The plan must contain an analysis of the contractor’s
workforce to determine whather there are any occupations in which
minorities or women are not being utilized in accordance with
their availability, and must detail the steps being taken to
address any problems with the utilization of women or minorities.
Whare therae ara dsficiencies, the contractor is to establish
“goals and timatables to which the'contractcr’s good faith
efforts must be directed to corract the deficiencies~”. '™

*Goals may not be rigid and inflexible quotas which must be met,
but must be targets reasonably attainable by means of applying
every good faith effort to make all aspects of the entire affir-
mative acticn program work.*?

In September 1582, OFCCP anhocunced that 1t planned to

9 14.. § 202. 1 1 of che language to be Lnserted in government contracts

#l 4l CF.R § 60-140 This requivemanc was published in the Fedaral
Register on October 20, 1978 and November 3, 1978 43 Fed Reg. 49240 (1978) and
43 Fed. Reg. 51400 (1978)

142 51 C.F.R. § 60-2.10, also im effect since 1978

Y3 4l C.E.R. § 60-2.12(e), also in eEfect since 1978.
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issue revised guidelines under Executive Order 11246 by the end
of 1982.'* The proposed revisions were controversial, in part
because they raised the threshold for the written affirmative
action plan requirsment to contractors with 100 or more ampioyeas
and a contract of at least $100,000 and in part becauss thay cut
back on the use of pre-award audits. When they were submitted to
the EEOC for reviaw, the Commissioners, including Chairman
Thomas, objected to pertions of the guidelines as contrary to
established equal opportunity policy.!**

In hearings before the Subcommittee on Employment
Opportunities of the House Education and Labor Committee on
April 15, 1983, chairman Thomas voiced the Commission’s view that
the proposals were not stringent enough and would c¢reate the
possibility of a contracter’s being in compliance with OFCCP’s
regulations but susceptible to a finding of discrimination under
Titla VII of the Civil Rights Act of 1964.*

Judge Thomas attacked several aspects of the proposed

requlations which set lower standards than those requirsd by Ti-

1us o 2100,
BHA Daily Labor Reporter, Seprember 30, 1982, p. A-5. The article raported on
the proceedings of the Fifth Annual Equal Emplovment Opportunity Conference
sponsored by the Federal Bar Associatfion and the Buteau of Natiemal affairs
Solieictor of Labor Timochy Ryan discussed the QOFCCP proposals
** EROC_ Yolces Concern over OFCCP Rules. Must Comment by april 12. 3Ma
Daily Labor Reperszer, March 22, 1983, p aA-1  The EEDC revigwed the proposed
revisions pursuant to Section 715 of Ticle VII and Executive Order 12067 which
give che EEOC advisory authority for coovdinating all regulations, direccions,
and policies of executive agencies relating te equal employment opportunity

18 1983 Quersight Hearings on the OFCCP, supra note 81, ac 64, ges also
" ; -
Sixcy Davs, BNa Daily Labor Reporter, april 15, 1983, p. A-14
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tle VII, including too narrow an approach to the determination eof
the availability of women and mambers of minority groups, by
#fajlure to include in their definition of ‘availability’ minori-
tias and women whom the contractor can reascnably train®. He
axprassed concern that OFCCP had already inplemented certain
policy changes without having published the changes in the
Faderal Register for public comment, such as orally instructing
QOFCCP field ataff that contractors would not be parmitted to
establish hiring goals that exceed the proposed narrow definitien
of *availability.*'’ Judga Thomas was concerned by this limi-
tation on the use of goals and timetables.

4. Judde Thomas's Positiong on Affirmative Action
After President Reagan‘s 1984 Re-Election

(2) His Digapproval of ALilrmativa Action

In an intarview printed on Novembar 15, 1984, just days
aftar Reagan’s reelaction, Judge Thomas carried thass themes
further. He told the Daily Labor Reporter that the next term
would be marked by concerted afforts te promote the President’s
peaition on affirmativa action:*

EEQC’s next four years will be marked by concerted
efforts to saet forth the Reagan Administration’s posi-
tion on affirmative action --- favoring victim-specific
remedies and moving away from quotas and proportienal
representation in both its conciliation efforts and

court-approved settlements =--=- Chairman Clarance Thonas
says.

17 1983 Oversight Weavings on the OFCCP, supra mote 81, at 64-65
1% November 15, 1984 Policy Chapnges, supra noCe 108, ac A-6, A-7.
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#1 don’t appreciate reading in the paper that
(EEOC) agreed to some settlenent with quotas in it,” he
told BNA. In the future, the five-member Commission
will be werking to sse that its philosephy is carried
out on the field and that its policy -— "not filtered
and tranalatad” --- is carried ocut by Commission staff-
ers.

Notwithstanding his prior recognition of the utility of goals and

timetalkles as instruments by which tc measure an employer’s

progreas in remedying the effects of its past discrimination, he

stated:’

“Pecple have tended to take comfort in these numbers
[geal and timetable reguirements),” he contended.

*They think that somehow hiring by these numbers =--
even without any ovarsight or monitoring --- snough was
being done. I think that’s haloney.”

Further notwithstanding his earlier support for goals and time-

tablas as monitoring devices, in 1987 he criticized them and

their proponents:!®

Goala and timetables, long a popular rallying cry ameng
some who ¢laim to be concerned with the right to eqgual
employment cpportunity, have become a sideshow in the
war on discrimination.

He specifically criticized their use as a monitoring devica,

because this *allows an employver to hide continuing discrimina-

tion behind good numbers.~!*

Judge Thomas’s conments, although predicting a new

direction for the EEOC as a whole, could only reflect his own

views, In a subsequent interview, he acknowledged that the

M9 14, at A-7
1% affirmacive action Goals, supra note 78, at 402,
181 14, at 407,
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Commission’s view on atfirmative action for non-victims of
digcrimination was "evolv([ing],” but he insizted that the tenden-
cy of tha Commission was moving “vary strongly away” from approv-
ing affirmative action for persons not proven to be individual
victina of discrimination.¥

Despite the fact that the EEOC’s position on the issue
was far from settled, in late 1985 the EEOC’S acting General
Counsel Johnny J. Butler began orally instructing regienal EEOC
attorneys not to include goals and timetables in settlements sent
to the Commission for approval because it was his assessment that
a three-member majority of the Commission would not approve the
use of goals and timetables.'* Regardless of his earlier dis-
approval of OFCCP's changes in peliey without betharing te ge
through the public procedures reguired for such changes,
Judge Thomas agreed that Mr. Butler’s action was taken pursuant
to a de facto policy which had not been submitted to the full
Commission:!®

#Ag a practical matter, there are at least three
commissioners who are opposed to the use of quotas,”

Butler said, using the term interchangeably with goals
and timetakles. ~All three of them have said, ‘Jchnny,

152 i - 1 . . .
BiA Daily Labor Reporter, March S, 1985, p A-3 (NEXIS paginacion at )

19 EEOC'S Move Away Frem Goals and Timecables Nor Finsllv Resolved
commissioper Savs., BMA Daily Labor Reporter, February 12, 1986, p aA-9 MEXIS
pagination at 1)

154 gge che discusgion above ac 61,

155 Howard Kurtz, EECC Drops Hiring Goals, Timetables, Washington Post
February 1L, 1986, pp Al, a6
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you shouldn‘t be bringing any more quota casas.’”
i

BEOC Chairman Thomas said the de facto policy has
been in effect for about a year as the commission
considars proposed legal settlements.

* * *

Thomas said he will put the new policy befors the
full commission, but could not say when. ~It is not a
burning issue with me,” ha said.

Meanwhile, in 1986 and 1987, the Suprems Court decided
a string of cases which together demonstrated rather cenclusively
that race-conscious policies were -- in many circumstances --
acceptable remedies for discrimination.'® Judge Thomas ex-
presssd his personal disagresement with sach of these decis-
iong.'¥ Judge Thomas specifically expressed great disappoint-
ment at the Court’s decision in Johnsop:'®

I thought . that whera the Court was going in its pravi-
oug cases was to say that there needed to be a finding
of egregious discrimination before conscious remedies
in the form of quotas or goals were neaeded. In this
case, I think they waent far beyond what I thought tha
Court would do. This is basically throwing out any
kind of pretense that explicit race-conscious remedies
have to ba predicated on a finding of discrimination.
It’s just social engineering, and we ought to sae it
for what it is, I don’t think the ends justify the
means, and we’'re standing the principle of nendiscrimi-
nation on its head -- it‘s simple as that -- and we're
standing the legislative history of Title VII on its
head.

At his renomination hearing in 1986, Judge Thomas was

pressed for his personal views on the use of goals and timeta-

136 These decisions are Lisced in note 122 above.

7 affizmacive acclon Gosls, supra noce 78, at 403 noce 3

198 angzer and Elacion at Ruling on affirmative accion, MNew York Times,
March 29, 1987, at D1, col. 1.
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bles, both as a remedy and as part of veoluntary affirmative
action programs, in light of the Supreme Court rulings in the
Shaet Matal Workers'* and gity of Cleveland'® cases, allowing
race-conscious relisf for persens not themsslves proven to have
been identified victims of discrimination. Judge Thomas replied
that he disapproved of the decisions, but would abide by
then. s

With much of the legal basis for his arguments against
goals and timatables undermined, Judge Thomas returned to themes
that he had emphasizad in the early years of his tenure at EECC,
particularly the argument that race-conscicus hiring programs are
bad public policy. In a 2987 article in the Yale Law § Policy
Raview, Judge Thomas set out fully his case against goals and
timetables.!® He argued that goals and timetables are ineffec-
tive and possibly harmful for the following reasons: (1) they
allew employers te hide behind a *good bottom iine,* (2) they
fail to address the opportunity for upward mobility after hiring,

(3) thay are premised on the "dubiocus assumption” that actual

3% Loca] 28. Sheet Metal Workers’ [nt’l Ass'mw EEQOC, 478 U § 421 (1385
The Supremie Court upheld a race-conscious membership ordar which had been impased
on & union found to have discviminated and to have resisted compliance wich
earlier remedial orders

180 . '

Local 93, Int'l Ass'p of Firefighters v Ciev of Clevelgnd, 73 U 5 301
{1%86). The Supreme Courc upheld che approval of a race-conscious affirwacive

action plan escablished by a consent decree as within the remedial authoritv of
Title VII

Y42 affirmgcive Acclon Goals, supra tote 78, at 402,
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representation of minorities should precisely mirrer the psrcant-
age of minorities in the laber pool, (4) thay deprive actual
victinms of compensation in the form of back pay and tend to
benefit the least needy in the minority community, (5) they do
not address current conditions in the job market, (6) they allow
amployers to shift the costs of the remedy from themsalves to
their inadequately-compansated victima and to other employees who
bear the burden of reduced opportunities, and (7) they create
enmity between the races and parpetuate the notion that minori-
tiss cannot competa without built-in prefarences. The article
did not discuss his views on the adequacy of relief in the common
situation where the form of the employer’s discrimination has
made it impossible to identify the minorities or women who would
have been selectad in the absence of discrimination.

(b) His Views on the Inadequacy Of Present Remediss

fis an alternative to affirmative action, Judge Thomas
has consistently called for the strengthening of remedies for
violations of Title WII.'™ He argued that stronger civil

rights penalties would avoid the problem of unfairness that he

183 Zee February 20, 1386 Speech by Clarence Thomas befors the Georgetown
Law Cencer EED Symposium at cha Hyatt Regency in Washington, D C . p 11
{referring to "the inherent weakness of Title VII").
Individual Mo, 1, Washington Times, July 20, (983, at 2 (c¢Laiming thac Ticle VII
"could really stand some more clouc") [hereinafter “July 20, 1983 EEOC Head"'.
EECC s Looking Closely at Affizmacive AcCion Rules. Thomas Tells Women's Group,
BNA Daily Labor Reporter, March 31, 1983, p. A-9. The Lawyers' Committee and
other civil rights groups have also advocated strengthening remedies under Title
ViT.
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found inherent in race-conscicus remedies.'*® Judge Thomas
blaxed the lack of appropriata civil rights penaltias for the
widespread accaptance of race-conscicus programs:'s
Today, the civil rights laws often appsar to be without
the teeth to ensurs nondiscrimination. and, as a
result, social engineering is substituted for a remedy
that fits the wrong.
In Judge Thomas’ view, a well-tailored rewedy would panalize
those who discriminate and would operate as a viable deterrent,
ultimately removing the need for broad group-based remadies.!**
Judge Thomas said that Title VII‘s eguitable remedies
are not as “compaelling” as the civil remedias available under
other statutes because they do not penalize emplovers who dis-
criminate.'” Judge Thomas repeatedly lamented that:
[Tlhera 1s scmething less than equitable about a system

that subjects an individual to stronger sanctions for
breaking inte a pajlbgx than for violating the basic

.

164 Sge October 19, 1983 Speech by Clarence Thomas ac the Universicy of

Virginia, p. 18 See also May 26, 1982 EEQC Chairman Thomas Reviews Role, supga
noce 138, at A-9

163 March 9, 1983 Speech by Clarence Thomas before the Equal Employment
Opportunicy Commission Seminar 'hereinafter "March 9, 1983 EECC Seminar Speech”!
See glgo May 20, 1982 Speech by Clarence Thomas befere the State of Missoury
Human Bights Conference, p 17 {stating that "(w]ith this anemic history, it is
no wonder there have been efforts to accomplish by figc what could not be
accomplished by the use of enforcement sanctions and disincentives for
discriminacion”)

%% See, e.g.. July 11, 1983 Speech by Clarence Thomas before the Incer-
national Associaction of Official Human Rights Agencies, in Philadelphia, Pa | pp
20-21 [hereinafter "July 11, 1983 Human Right Agencles Speech”’, gge also Latcer

to the Edicor from Clarence Themas, Hake Discpimingtion Expepsive, USa Today,
February 15, 1988

€7 See, e p., An Algernative zo Quotas HusC Be located, Washington Times.
August 6, 1984 (claiming thaz "[c]here should be a ¢ost %o discriminacion”y, July
20, 1983 EEQC Head, supra note 183, at 2

- 8% -



220

LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW

civil rights of another human being.*

Judge Thomas halieved that the public does not parceive civil
rights statutes as providing effective remedies for discrimina-
tion because they lack such penalty provisions. In a freaquent
comparison, Thowas statas:

One significant difference between the antitrust laws

and the civil rights laws is the magnitude of public

acknowledgument that a violation will result in the

imposition of a meaningful remedy.'*
Lacking such penalties as the treble damages assesszed against
antitrust violators, the civil rights laws, Judge Thomas says, do
not “compand meaningful compliance~.!’” For Judge Thomas, the
obvicus solution is to "change the law to permit greater penal-
ties,” such as the compensatoery and punitive damages then allowed
under california law.!'’

In his Yale article, Judge Thomas identified other ways
to penalize discriminating employers including: allewing courts
to impose heavy fines and jail sentences against discriminators
who defy injunctiens: handing over control of a discriminating

employer’s perscnnel operations to a special master; and saeking

% July 11, 1983 Human Right Agencies Speech, supra note lé6, ac 20.21
See also Clarence Thomas, Discriminacion and jtg Effeccs. 21 Integrated Education
204, 205 {(1983)

8% March 9, 1983 EEOC Seminar Speech. syprg noce 165. ac l&

37 april 27. 1983 Speach by Clarence Thomas Co the American Newspaper
Publishers Associacien, pp 5-6

3nd i . : = o Befo 3 by n H g QTN on Jexn
Cperations, 99%ch Cong 15t Sess 105-06 (June 21, 1983) (scacement of EEOC
Chairman Clarence Thomas), gge glso March 22, 1984 Speech by Clarence Thomas
before che EEQC/706 Agency Conferemce, pp 2-3.
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spacific recruitment and hiring practice changas.'? However,
anyone detying an injunction ias obviously already exposed %o
savere sanctions by way of c¢ivil or criminal contempt. In
addition, a court snfercing Title VII has always had the power to
appoint a Spscial Master to oversae the affairs of a particularly
racalcitrant defendant: this actually occurred in the Sheet Metal
Workers case.!” Specific recruitment and hiring practice chan-

ges are already common features of litigated and consent dacrees.

This leaves penal sanctions for discussion. Some
criminal penalties for civil rvights violations already exist.'”™
Some or all of Title VII could also be criminalized, althecugh
most blatant, intentional civil rights viclations with identifi-
able victims could probably be prosecuted under existing law. In
that regard, scme State Fair Employment Practice Laws include
criminkl sanctionsz, but thase have not been seen as very effac-
tiva.

The bottom line with respect to Judge Thomas’s alterha-—
tives for arffirmative action is that they are not alternatives,
Thay reach proven cases of intenticnal discrimination against
identified victims, but much of what is considered to be discrim=-
ination today in this country under existing law cannot be proved

under that standard or does not constitute that type of diserimi-

12 affirpacive action Goals, supka note 78, ac 408.11
73 478 U.S. ac 432

1% cee 18 U S.C. 45 261, 242, 243, 265, 246 and 247,
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nation, including most disparate-impact employmant situations.

Judge Thomas answars that such discrimination is, at
least, far less significant than it used to be. We believe he is
incorrect; there is current svidence which establishes that such
discrimination remains pervasive,!’”? and numerous decisicna in
the 1980's and afterwards reflect its many cccurrences.

If Judge Thomas is right =--=- if, for example, there are
few significant discriminatory practices resulting in victims who
cannct be identified --- then there will be little further naeed
Eor affirmative action. When that happens, if it ever doaes,
Judge Thomas’s concerns about affirmative action will be substan~
tially relieved.

There is much legitimate concern, and Judge Thomas
expressaes such concern, over what are appropriate affirmative
action remedies in a particular case of proven discrimination, or
in the settlement of discrimination claims, or in legislation

providing for minerity set-asidas.!'’®

The taileoring of equita=-
ble relief in this area must truly be equitabla, and that is an
enormeously difficult task. Judge Thomas’s answer is to de away
with the remedy entirely, and that strikes at the heart of
astablished civil rights jurisprudence long recognized by the

Congrass, successive Administrations, and the courts.

173 cee the Urban Institute studies discussed above at 23-24
176 Drew §. Days III, Fullilove, 96 Yale Law Journal 453 (19873,
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(c) His FPolicy Rationale for Disapproving
Affirmative Action

In & 1987 profile of Judge Thomaa in The Atlantic, Juan

Williama related a atory Judge Thomas had told him years be—

fore:”’

He was on the back porch, playing blackjack for pennies
with some other boys. As the game went on, one boy
kept winning. Thowas finally saw how: the cards were
marked. The game was stopped. Therae were angry words.
Cards were thrown. From all sides fast fists snatched
back lost money. There could be no squitable redistri-
bution of the pot. The strongest, fastest hands,
including those of the boy who had been cheating, got
most of the pile of pennies. Some of the boys didn’t
get their money back. The cheater was threatened. The
boys whe snatched pennies that they had not lost ware
also threatened. But no o¢ne really wanted to fight --
they wanted to keep playing cards. So a diffarent deck
was brought out and shuffled, and the game resumed with
a simple promise of no more cheating.

That story, Thomas said, is a lot like the story
of race relations in America. Whites had an unfair
advantage. But in 1964, with the passage of the Civil
Rights Act, the government stopped the cheating. The
question now is, Should the govermment raeturn the
ill-gotten gains tec the losars -- the blacks, the
Hispanics, and the women who were cheated by racism and
saxism? Does fajrness mean reaching back into the
nation’s past to undo the damage? . . .

Thomas believes that government simply cannot make
amends, and therefore should not try. The hest it can
do is to deal a clean deck and let the game resume,
enforcing the rules as they have now come to be under-
staood. “There is ne governmental solution,” Thomas
said. ~*It hasn’t been used on any group. And I will
ask those who proffer a governmental sclution te show
me which group in the history of this country was
pullad up and put into the mainstream of the economy
with governmental programs. The Irish weren’t. The
Jews weren‘t. Use what was used to get cthers into the
econowny. S$how us the precedent for all this experimen-
tation on our race.”

177 1987 Aclantic Profile, gupra nece 83, at 78-79,
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He returned Co the idea of the chaatsr on the
porch: “I would be lying to you if I said that I didn’‘t
want sometimes to be able to cheat in favor of those of
us were cheated. But you have to ask yourself
whether, in doing that, you do violence tc the safe
harbor, and that is the Constitution, which says you
are to protect an individual‘’s rights nc matter what.
Once you say that we can viclata somsbody alse’s rights
in order to make up for what happensd to blacks or
other races or other groups in history, then are you
setting a precedent for baving certain circumstances in
which you can ovarlook another person’s rights?~

When government doas try to help, Judge Thomas believes, it fails
to help thosa really in need. ~[T]hose who are the best prepared
are the beneficiaries of programs and policies which are, or
should be, designed tc help the least prepared.~'’

Judge Thomas has also voiced graat distaste for poli-
cies that classify people into groups, even whaere this is neces-
$ary to address a pattern of discrimination. His convietion that
this is inappropriate is so gtrongly felt that he is willing to
abjde by it even at the price of rendering the civil rights laws
powarless to deal effectively with broad patterns of discrimina-
tion.'™®

If wa permit taking race into account in classifying
peaopla, Judge Thomas arguaes, we undermine the only principled
dafense against racial discrimination.'®

The NAACP, the Urban Leaque and other civil rights
organizations considered it a victory when we got the

'8 fune 7, 1982 Speech by Clarence Thomas to an EEOC Workshop sponsored by
the Associated Industries of Alabama, p 8

179 5ee the discussion above at 29-30

13 Ingervisw in 1984 with Clarence Thomag. princed in You Ba the Judge, The
Capical Spotlight, July 25, 1991, ac 1.
H
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Civil Rights Act of 1964, which peointedly said, don’t
consider (race and national oriqgin]. <civil Rights
organizations fought for the public not to consider
racea when one goes for a job.

. . . Once you start conceding that under cartain

circumstances, one can consider race, you are setting a

precedent for the considaration of race in a lot of

other instances. If it is okay to consider that I am

black to get a job, why isn‘t okay to consider that I

am white to get the same job?

Judge Themas’s many public statemants de not adegquately
address the difficulty of providing any meaningful remedy for
pattarns of discrimination if affirmative action is net allowed,
and if it is not possible to determine which particular black,
Hispanic, Asian or female candidates would have been saelected in
the absence of discrimination. The problem is a very real one,
and it arises frequently. If there is no meaningful remedy, even
an intentional discriminater would have succeeded in its primary
goal: keeping its workferce lily-white, or Angle, or male, or as
much 8¢ as possible. Such an employer does not limit itself to
keaping a particular black, Hispanic, Asian or wcoman out: it
wants to keep as many as possible out. A remedy which does not
deprive the employer of such a goal is ineffactive.

It is not an adequate answer to reject the promotion of
potential victims because the precise victims are unknowable. If
such rejections were to become the law, minorities and women
would be left without the hope of a meaningful change in their
workplace and would have correspondingly little incentive to file

charges and litigate cases.

There is a substantial gquestion whether Judge Thomas

- 73 -
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would vote to overturn the affirmative-action decisions the Court
handed down from Heber to Johnson and Paradise, and thus to leave
sinorities and women without any effective remedy for past
discrimination in thosa cases where individual victims cannot be
pracisely identified.

. Judge Thomasz’s Positions on Fullilove v, Klutznick,
and _on Set-Asides of Governpent contracts for
Minority cContractors
Judge Thomas has denounced the Supreme Court’s decision
in Fullilove v. EKlutznick,'* which approved Federal legislation
requiring that at least 10% of the Federal grants from the puklic
works projects being funded be gset aside for minority business
enterprises, The legislation was passed as a Congressjional
afforc to halt years of exclusion of minerity contractors from
the business opportunities created by such public-works projects.
Congress had included the provision in the Public Works Employ-
ment Act of 1977 after receiving “abundant evidence® that minori-
ty businesses had heen denied affective participation in public
contracting opportunities *by procurement practices that perpetu-
ated the effects of prior discrimination.*!'®?
While individual Justices in the majority disagreed
about the standard to be used in reviewing race-conacicus reme-
dies, a)l agreed that the program satisfiad whatever level of

scrutiny they applied, as it was "equitable* and “reascnably

19 448 U.5 448 (1980).
181 448 U.5. ac 477-78 (opinion of Burger, C.J.}.
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necessary to the redrass of identified discrimination.”®

Judge Thomas dencunced the Court’s decisien in Fulli-
lgve for accepting the idea the Congress has *virenally unlimited
power.”'"* In fact, each of the opinions of the Court stated an
explicit and far from unlimited standard for review of congres-
gional racial classifications.

Judge Thomas’s criticism of the Court'’s decision in
Fullilove is tame compared to his criticism of the Congress which
enactad the provigion at isgsue. Judge Thomas wrota:

Hot that there is a great deal of prineciple in Congress

itself. Wwhat can one axpect of a Congress that would

pass the sthnic set-aside law the Court upheld in

Ve Vv ? What the two branches were
saying is this. . . . Congress can devise laws justify-
ing racial and ethnic set-asides on the basis of its
powers to regulate interstate commerce. Any "equal
protection” component of the Flfth Amendment due pro-

cess clause is irrelevant. . .

In fact, in enacting the remedial provision to assure minority
business enterprises a portion of public works contracts, the
Congress was relying on "an amalgam of its specifically delegated
powers”:!® gpecifically the spending power, whose reach, Chief

Justice Burger said, is as broad as the Commerce Clause,’? and

12 448 U.S. at 510, 516 (Powell, J., concurring)

“ Giwil Raghts as a Principle, supra note 9, at 399

8 14 at 396 In a 1988 speech, Judge Thomas appeared to axXpress a
genaral denunciation of Congress’ role in the arena of civil rights. 3ge april
18, 1988 Tocqueville Forum Speach, supra nore 40, at 20 (Congress has "proven to
be an enormous obscacle to the positive enforcemenc of ¢ivil righcs laws that
protect individual freedom™)

186 448 U S at 473 {opinion of Burger, € J )

187 448 U S at 475
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Congress’ enforcamant power under Section 5 of the Pourteenth
Amandment.
Soncluaion '

Bacause Judge Thomas is a nominee for a lifeatine
pesition on the highest court in the land, his stated views must
not only withstand rational scrutiny, but must demonstrate that
he has the ability to work within the framework of over two
hundred years of established Supreme Court precedent to address
the difficult issues that are sure to arise.

Judge Thomas has criticized most of the judicial and
statutory building blocks for the protection of civil rights in
this country =---+ not only admittedly controversial and difficult
court dacisions and governmental policies, but also those widely
accepted as fundamental to the protection of civil rights for
4Y¥ery American., Judge Thomas has alse attacked the Court and the
Congress for their role in laying down those building blocks,
argquing instead for a “limited government* that would leave
americans with rights but uncertain remedies =-=-- or no remedies
at all =--- for violations of thosa rights.

Moreover, Judge Thomas has presented a novel and
ill-considered constituticonal theory as an alternative to the
jurisprudence of the Supreme Court since Brown v. Board of
Education. The potential consequences of this theory for Supreme
Court jurisprudence in a wide array of constitutional issues are
enormous. There is no sign in Judge Thomas’s statements and

writings that he has thought through the implications of his

- 76 =
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theories.
Judge Thomas’s abrupt and unexplained changas of

’ position on the breadth of discrimination in this country, on the
Griggs rule, on the Unifore Guidelines for Employes Selection
Procedures, on the use of statistical evidence in proving Adis-
crimination, on the remedies for discrimination in the commen
situation in which the form of the ewployer’s discrimination has
made it impossible to prova which particular ainorities or women
would have been selected in the absence of discrimination, and in
the propriety of goals and timetables as devices for measuring an
smployer’s compliance with the law, do not demonstrate the
reflection before reaching impertant conclusions which is assen-
tial in a Justice of the Supreme Court.

We urge the Senate not to confirm this nomination.

.
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SUITE 400 + 1400 EYE STREET, NORTHWEST » WASHINGTON, DC 20005 = PHONE (202) 3711212

CABLE ADDRESS LAWCIV, WASHINGTON, DC
TELEX 205662
FACSIMILE (202) 842-3211 or (202) B42-0683

September 30, 1991

Ms. Anne Rung

Senate Judiciary Committee
Room 224 Dirksen Senate Bldg.
Washington, D.C. 20510

Dear Ms. Rung:

Attached is the corrected version of the Lawyers' Committee
for civil Rights Under Law's letter to Senator Joseph Biden dated
September 20, 1991 reguesting inclusion of William H. Brown's
testimony and other documents. Please substitute the attached
letter for the one you previously received.

Sincerely,

y VA A

Barbara R. Arnwine
Executive Director

BRA:vpj
Attachment

cc: William H. Brown, III
Herbert M. Wachtell
Dean Erwin Griswold
The Executive Committee
The Ad Hoc Committee on

the Thomas Nomination
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SUITE 400 + 1400 EYE STAEET, NORTHWEST + WASHINGTON, DC 20005 = PHONE (202) 371-1212
CABLE ADDRESS {AWCIV, WASHINGTON.DC
TELEX 205662 SAP
FACSIMILE (202) 842-3271 or (202) 842.0643

September 20, 1991
VIA N

Honcrable Joseph R. Biden
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6275

Re: Formal Request for the Inclusion of the Tes-
timony of the Lawyers' Committee for civil
Rights Under Law and Related Documents in the
Record of the Confirmation Hearings of Judge
Clarence Thonas

Dear Senator Biden:

On September 10, 1991, we transmitted to the Senate
Judiciary Committee, by letter to you, a statement in opposition
to the confirmation of Judge Clarence Thomas as an Associate
Justice of the United States Supreme Court. We included with
that statement the names of individual members of the Board of
Trustees and others affiliated with local Lawyers' Committees who
endorsed the statement. We also included a concurring statement
and three statements of dissent. Moreover, we included a lengthy
Memorandum on the nomination of Judge Clarence Thomas,
discussing, in detail, the reasons that the Lawyers' Committee
opposed the confirmation of Judge Thomas.

On September 17, 1991, Dean Erwin Griswold and myself
testified before the Senate Judiciary Committee on behalf of the
the Lawyers' Committee. In light of the number of groups which
requested an opportunity to testify, we greatly appreciated being
given the occasion to appear before the Senate Judiciary
Committee. At the time of our testimony, we submitted written
copies of our testimony to members of the Senate Judiciary
Committee and to the recording secretary who was present at the
Hearings.
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Honorable Joseph R. Biden
September 20, 1991
Page 2

Although we have already submitted our written testimony and
other related documents to all of the members of the Senate
Judiciary committee, we formally request that these documents be
included in the record of the Hearings on the Confirmation of
Judge Clarence Thomas. Furthermore, we would like to update the
list of names appended to the statement in opposition to the
confirmation of Judge Clarence Thomas and the dissent. As is
reflected on our updated list, ninety members of our Board of
Trustees have signed the statement of opposition in their
individual capacity and seventy-eight lawyers affiliated with
local Lawyers' Committee have joined in expressing their
opposition. One additional member has joined the dissent, for a
total of eight dissenters.

To faciliate the inclusion of these documents in the record,
we enclose three complete sets of the documents which the
Lawyers' Committee requests be entered into the record of
confirmation Hearings of Judge Clarence Thomas. If possible, we
would appreciate it if these documents are included in the record
of the afternoon session of September 17, 1991, following or near
the recordation of ocur testimony.

Once again, we appreciate being given the opportunity to
testify before the Senate Judiciary Committee. We would also
like to express our appreciation for the efforts made by all of
the members of staff, including Mr. Jeff Peck, in facilitating
cur participatioen in this process.

Very truly yours,

William H. Brown
Co-Chair

Enclosures

cc: Honorable Strom Thurmond
Ranking Minority Member
Committee on the Judiciary
United States Senate
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The CHAIRMAN. Thank you, Mr. Brown,
Dean Griswold, welcome.

STATEMENT OF ERWIN N. GRISWOLD

Mr. GriswoLb. Thank you, Senator. Obviously, I can only sum-
marize. It seems to me, however, that the present hearings have
left open several basic and important issues. No one questions that
Judge Thomas is a fine man and deserves much credit for his
achievements over the past 43 years. Butf that does not suppori the
conclusion that he has as yet demonstrated the distinction, the
depth of experience, the broad legal ability which the American
people have the right to expect from persons chosen for our highest
court.

Compare his experience and demonstrated abilities with those of
Charles Evans Hughes or Harlan Fiske Stone, with Robert H. Jack-
son or the second John M. Harlan, with Thurgood Marshall or
Lewis H. Powell, for example. To say that Judge Thomas now has
such qualifications is obviously unwarranted.

If he shovld continue to serve on the court of appeals for 8 or 10
years, he may well show such qualities, and I hope he does. But he
clearly has not done so yet.

1 have no doubt that there are a number of persons—white, Afri-
can-American, or Hispanic, male or female—who have demonstrat-
ed such distinction. I do not question that the President has the
right to take ideological factors into consideration, and it seems
equally clear to me that this committee and the Senate have a
similar right and power. But that is no reason for this committee
or the Senate approving a Prestdential nominee who has not yet
demonstrated any clear intellectual or professional distinction.

And the downside—and this worries me profoundly—is frighten-
ing. The nominee, if confirmed, may well serve for 40 years. That
would be until the year 2030. There does not seem to me to be any
justification for taking such an awesome risk.

Judge Thomas' present lack of depth seems to me to be demon-
strated by his contact with the concept of natural law. He has
made several references to natural law in his speeches and writ-
ings, though it is quite impossible to find in these any consistent
understanding of that concept. This is very disturbing to me be-
cause loose use of the idea of natural law can serve as support for
almost any desired conclusion, thus making it fairly easy to brush
aside any enacted law on the authority of a higher law what
Holmes called a brooding omnipresence in the sky.

That is bad enough, but the nominee has now said to this com-
mittee that he does not think that natural law plays any role in
constitutional decisions. And this is frightening, indeed, for it is
quite clear in the 200 years of this country under the Constitution
that natural law concepts do have an appropriate role, sometimes
in modern times called moral concepts, law and morals, not in su-
perseding the Constitution but in construing it.

There are a number of excellent articles in this difficult field.
The great Princeton scholar, Corwin, wrote on the higher law back-
ground of American constitutional law. Professor Fuller wrote a
book on the morality of law. The philosopher, not a lawyer, Raul,
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wrote a book on a theory of justice. And, finally, I would refer to
Alexander Bickel’s book on the morality of consent.

As an example of what I have in mind, I might refer to the Dred
Scott case. It was one where the Court did not make adequate use
of natural justice. If it had done so, recognizing that Scott had
become a citizen when he was taken to free territory, it might have
averted the Civil War.

A more current example is privacy. It is not mentioned in the
Constitution, but the Supreme Court has rightly found it there by
interpreting several of the Constitution’s clauses together in the
light of deep-seated natural justice concepts, including the Court’s
conclusion and understanding that this is implicit in the basic con-
cept of the Founding Fathers when they drafted the Constitution.

We also find natural law, natural justice concepts in such areas
as cruel and unusual punishment, in rights of conscience where 1
would refer to the case of Welsh v. United States involving a consci-
entious objector during the Vietham war who expressly disclaimed
any religious basis for his objection. He simply said that it was
against his conscience and he would not serve, and the Supreme
Court held that that came within the proper construction of the
statutes which Congress had enacted for conscientious objection.

Finally, I would turn to the whole area of process, including the
application of statutes enacted by Congress providing for affirma-
tive action. We have, for example, the one-man, one-vote cases
which have a iarge element of natural justice in them.

We have cases going back more than a century rejecting discrim-
ination on the ground of race, Griswold v. Hopkins in 1886. We
have more recently the case of Moore v. City of East Cleveland, the
place where I was born, where the Court held that a city ordinance
forbidding families to live together unless they were parent and
child, and this had a grandparent and two grandchildren who were
not brothers and sisters, but were cousins, and the Court held that
the city ordinance was invalid, essentially on natural justice con-
cepts. We have Gideon v. Wainright, the appointment of counsel,
which has a large element of natural justice.

Now, with respect to affirmative action, we have, of course, a ter-
rible history in this country. For more than 200 years, the white
settlers here grievously victimized persons of African descent,
whose descendants today are African-American citizens. Not only
were they held in slavery, but they were denied education and all
cultural advantages.

It took a Civil War to ends this massively unjust regime. But
then we had the period of share croppers and lynching and Jim
Crow. Though the slaves were free, their opportunities were severe-
ly restricted by force of law. It was not until the middle of this cen-
tury that we began to move ahead, and under the leadership of
Lyndon B. Johnson, the Congress enacted a number of constructive
statutes designed to provide a greater equality of opportunity.

We should not forget that the 13th, 14th, and 15th amendments
were adopted as a result of the Civil War. They were essentially
focused on African-Americans. They were designed to pull Afri-
can-Americans up to a position of equality. Everyone was protected
by the due process clause, but the African-Americans needed it
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most. The same was true of the equal protection clause. As Justice
Blackmun has so well said in his opinion in the Bakke case:

In order go get beyond racism, we must first take account of race. There is no
other way. And in order to treat some persens equally, we must treat them differ-
ently. We cannot, we dare not, let the Equal Protection Clause perpetuate racial su-
premacy.

Anyone who has lived through the past 50 years can see that we
have made some progress. When I was a young man in the Depart-
ment of Justice, now 60 years ago, it would have been inconceiv-
able that the President would nominate a black man to the Su-
preme Court, or that the Senate would give serious consideration
in such a case. There were then no black lawyers in the Depart-
ment of Justice, no black FBI agents.

We have made progress, but not enough. I hate to think that the
progress we have made will come to a halt by a literalistic inter-
pretation of the Civil War amendments, thus frustrating the ac-
complishment of what they were clearly intended to do.

In conclusion, I would only say that, having followed these hear-
ings through the newspapers, but very closely, it seems to me that
there are many significant issues as to which ne information has
been given.

What is the nominee’s approach to other important questions
which frequently come before the Court, the whole area, for in-
stance, of separation of powers, of the allocation of function be-
tween the President and the Congress and the judiciary?

What about the problems of preemption, which occupy perhaps
10 or 15 percent of the Court’s cases, the question of when an act of
Congress can supersede a statute enacted by a State?

Finally, I would refer {0 the area of intergovernmental immuni-
ties, relations between State and the Federal Government. I join
with Mr. Brown on behalf of the Lawyers Committee on Civil
Rights Under Law, of which I have been a member by invitation of
President Kennedy since 1963, in hoping that the Senate will not
confirm this nomination.

Thank you.

[The statement of Mr. Griswold follows:)
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NOTES FOR APPEARANCE OF ERWIN N. GRISWOLD
BEFORE THE COMMITEE ON THE JUDICIARY OF THE UNITED STATES SENATE
-=- TUESDAY, SEPTEMBER 17, 1991

In the time available to me, I can only summarize. I will
first say, though, that the present hearings seem to me to leave
copen several basic and important issues.

I. Qualifications

No one questions that Judge Thomas is a fine man, and
deserves much credit for his achievements over the past forty-
three years. But that does not support the conclusion that he
has as yet demonstrated the distinction =-- the depth of
experience, the broad legal ability -- which the American people
have the right to expect from persons chosen for our highest
judicial tribunal. Compare his experience and demonstrated
abilities with Charles Evans Hughes or Harlan Fiske Stone, with
Robert H. Jackson or the second John M. Harlan, with Thurgood
Marshall and Lewis H. Powell, for example. To say that Judge
Thomas has such qualifications is obviously unwarranted. If he

should continue to serve on the court of appeals for eight or ten
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years, he may show such qualities, but he clearly has not done so
vet.

I have no doubt that there are a number of persons, male or
female, African American or while or Hispanic, who have
demonstrated such distinction. I do not gquestion that the
President has the right to take ideological factors into .
consideration, and it seems equally clear to me that this
Committee and the Senate have a similar right and power. But
that is no reason for this Committee, or the Senate, approving a
presidential nominee who has not yet demonstrated any clear
intellectual or protessional distinction. And the down side is
frightening. The nominee, if confirmed, may well serve for forty
years. That is until the year 2030. There does not seem to me
to be any justification for taking such an awesome risk.

II. Hatural Lav

Judge Thomas' present lack of depth seems to me to be

demonstrated by his contact with the concept of “natural law."

He has made various references to "natural law" in his speeches
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and writing, though it is quite impossible to find in these any
consistent understanding of that concept. This is very
disturbing to me because loose use of the idea of natural law can
serve as support for almest any desired conclusien, thus making
it fairly easy to brush aside any enacted law on the authority of
a higher law -- what Holmes called a "brooding omnipresence in
the sky."

That is bad enough, but the nominee has now said to this
Committee that he does not think that "natural law" plays any
role in constitutional decisions. This is frightening indeed --
for it is guite clear in the two hundred years of this country
under the Constitution that "natural law" or "higher law"”
concepts do have an appropriate role -- not in superseding the
Constitution but in construing it.

Corwin, "The Higher Law Background of American
Constitutional Law," 42 Harv. L. Rev. 149 (1928), 365

(1929)

Fuller, "The Morality of Law" (1964)
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Rawl, "A Theory of Justice® (1971)

Bickel, "The Morality of Consent"™ (1975)

The Dred Scott case, for example, was one where the Court
did not make adeguate use of "natural justice." If it had done
so, recognizing that Scott had become a citizen when he ws taken
to free territory, it might have averted the Civil War.

& more current example is Privacy. It is not mentioned in
the Constitution, but the Supreme Court has rightly found it
there by interpreting several of the Constitution's clauses
together, in the light of deep-seated “natural justice"™ concepts,
including the Court's conclusion and understanding that this is
implicit in the basic concept of the founding fathers when they

drafted the Constitution.’
Cruel and Unusual Punishment
Weems v. United States, 217 U.S. 349 (1910}
Robinston v. California, 370 U.S.660 (1962) =- The crime of

being "addicted to the use of narcotics.”™

4
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Solem v. Helm, 463 U.S. 277 {1983)

Rights of conscience

Welsh v. United States, 3%8 U.S. 333 (1970) -- not a

religion case. The petitioner asserted his beliefs were not

religious.

III. Due Process
Voting

Reynolds v. Sims, 377 U.S. 5333 (1964) - one man, one vote

case

Denial of educatjon to children of illeqgal aliens

Yick Wo v. Hopkins, 118 U.S. 356 (1886)

Moore v. City of East Cleveland, 431 U.S5. 494 (1977},

gquoting Harlan, J.: Respect for the teachings of history [and]

solid reccgnition of the basic values that underlie cur society.

Apvointment of Coungel

Gideon V. Wainwright, 372 U.S. 355 (1963)
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Affirmative Action

For more than two hundred years, the white settlers in this
new country grievously victimized persons of African descent,
whose descendants today are our African American citizens. Not
only were they hald in slavery, but they were denied education
and all cultural advantages.

It took a Civil War to end this massively unjust regime.
But then we had the period of share croppers, and lynching, and
Jim Crow. Though the slaves were free, their opportunities were
severely restricted by force of law. It was not until the middle
of this century that we began to move ahead, and, under the
leadership of Lyndon B. Johnson, the Congress enacted a number of
constructive statutes designed to provide greater equality of
cpportunity.

We should not forget that the Thirteenth, Fourteenth and
Fifteenth Amendments were adopted as a result of the Civil War.
They were essentially focused on African Americans. They were

designed to pull the African Americans up to a position of
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equality. Every one was protected by the Due Process Clause, but
the African Americans needed it most. The same was true of the
Equal Protection Clause. As Justice Blackmun has so well said in
this opinion in the Bakke case (Regents of the University of
California v. Bakke, 437 U.S. 265, 407 (1978):

In order to get beyond racism, we must first
take account of race. There is no other way.
And in order to treat some persons equally,
we must treat them differently. We cannot --
we dare not -- let the Equal Protection

Clause perpetrate racial supremacy.

Frankfurter, J., in Railway Mail Association v. Corsi, 326
U.5. 88, 97 {1945)
A State may choose to put its authority behind one of
the cherished aims of American feeling by forbidding
indulgence in racial or religious prejudice to
another's hurt. To use the Fourteenth Amendment as a
gword against such State power would stultify that

amendment .
Any one who has lived through the past fifty years can see
that we have made some progress. When I was a young man in the
Department of Justice, now sixty years ago, it would have been

7
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inconceivable that the President would nominate a black man to
the Supreme Court, or that the Senate would give sericus
consideration in such a case. There were then no black lawyers
in the Department of Justice, no black F.B.I. Agents.
We have made progress, but not encugh. I hate to think
that the progress we have made will come to a halt by a
literalistic interpretation of the Civil War Amendments, thus
frustrating the accomplishment of what they were clearly intended
to do.
Iv. other Questions

What is the nominee's approach to other important questions
which frequently come before the Court?

Separation of Powers

Presmption -- When dos a federal statute over-ride state
law?

Intergovernmental immunities
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The CaairmMaN. Thank you very much, Dean Griswold.

It is not often, if my recollection serves me well, that you have
come before this committee to urge rejection of a nominee. As a
matter of fact, the last very controversial nominee we had, you
came to support that nominee, Judge Bork.

Mr. GriswoLp. No, Senator, I did not appear——

The CHAIRMAN. You did not appear. I am mistaken.

B M]: GriswoLD [continuing]. On either side with respect to Judge
ork.

The CHarMAN. Well, I am glad you have refreshed my recollec-
tion correctly. I am sorry, I assumed that you had.

The point I wish to get to—and I apologize for misrepresenting
your position, I thought you had—concerns the issue of qualifica-
tion. You measure and measured Judge Thomas against an array
of giants in the legal profession and on the Court.

Let me ask you this question, if you would, because there has
been assertions made by some on anc( off this committee that Judge
Thomas is being held to a different standard, a higher standard,
than others who have recently come before this committee. How
would you rate, using the same test, comparing them to the giants
that you mentioned, the second Justice Harlan and others, Justice
Jackson, how would you rate Justice Souter, a person who had lim-
ited experience and practice, little governmental experience as a
counsel to a Governor from an extremely small State, only about
as small as mine, and had served only on the State court? How
would you rate him relative to the men that you mentioned?

Mr. GriswoLp. Senator, this is embarrassing. He was as former
student of mine, and if there were deficiencies, perhaps 1 share
gome of the responsibility, but I would not have regarded him as a
distinguished nominee.

The CHAIRMAN. The last question I will ask—and I do not say
this to embarrass you, Dean Griswold, I say this to genuinely elicit
information, because the charge has been made and will be made
again, and that is why the record should reflect this, that not only
you, but others who have raised questions-—is whether you are lim-
iting your high standard for admission to the Court to just Judge
Thomas. Justice Kennedy, when he was before us, regardless of
how he is performing now, but when he appeared before us at the
time, Justice Kennedy did serve on the Federal bench for some
time longer, how did he rate?

Mr. GriswoLd. Well, he came much closer to it. He had an exten-
sive pericd in the practice and about 10 years on the Ninth Circuit
Court of Appeals, where he had a very sound and substantial
record in dealing with the difficult Federal-type questions which
come before the courts of appeals. I would have no hesitation in
saying that Judge Kennedy was qualified, although 1 agree that it
is hard to hold anyone up teo the standard of Charles Evans Hughes
and the second Justice Harlan.

The CHairMAN. I would peint cut—and I do not say this as a crit-
icism of the print media, which is the source of most of your infor-
mation—that there was, to put your mind at ease or raise your
concern, whichever, there was extensive questioning of Judge
Thomas on the matter of separation of powers, probably several
hours, at least I know an hour, I think, of more detailed question-
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ing. I will not characterize the extent of the answers, but there was
a genuine attempt to deal with that issue, and I would say it is
more likely he was forthcoming on that issue of separation of
powers than, I would suggest, he was on other issues. We did dis-
cuss with him, as a matter of fact—I may be mistaken, but I think
the Senator from Colorado, among others—discussed the principle
of federalism and preemption with the Judge, as well. Again, I do
not say that to be critical, but just to assure you that there is a
good deal of testimony and even a greater deal of questioning on
that subject.

Let me ask you, Mr. Brown, if I may, one last question: How do
you deal with the Booker T. Washington-DuBois analogy that is
always made with regard to the rights of black Americans, Afro-
Americans? His views are constantly put in that context, that is,
he is committed to civil rights. There is a sort of litany about
Booker T. Washinfmn and William DuBois that is brought out, 1
think an historically accurate litany, that there has been a split for
over 200 years, on occasion, among and between black leaders, and
that at one point or another throughout the history of the struggle
of black Americans to reach equality in this Nation, there have
been different tactics offered, with the same fundamental commit-
ment, that is, to see to it that black Americans receive their fair
share of what people often refer to as the American birthright,
equality under the law.

I do not know whether you heard the eloquent testimony of the
president of Lincoln University, which, as I understood her testimo-
ny, ie basically that Judge Thomas may have a different view than
the prevailing view of the establishment of the black leadership
today, in particular the NAACP, and white civil rights leaders who
come from that genre of leaders, but that does not mean he is not
comimitted, and it does not mean blacks are any likely to be less
wel! off than they would be under the present regime og conceptual
approach to the Constitution? How do you respond to that?

Mr. BrowN. First let me say, Senator, that the Lawyers Commit-
tee has only appeared here once to oppose a nominee to the Su-
preme Court. And we, like most groups, do not come to the conclu-
sion that we have arrived at lightly.

I think that African-Americans, like all other groups, you will
find differences of opinien in terme of the approach and what is the
best wagé)f getting to a reasonable and a valid objective. And we
are no different in that regard than anyone else.

What we have looked at, though, is not sc much the positions
that are taken by people who are not considered to be candidates
for the Supreme Court of the United States. I think we ought to
make that distinction right up front.

What we are talking about here is an individual who, through
his writings, through his——

The CHAIRMAN. iet me just stop you there to make sure this is
well—at least is understood by me, and if it is understood by me,
then it is well taken here. That is, if DuBois were before this com-
mittee with his views, I assume in the general sense you would not
be particularly excited about confirming him. Is that correct?

Mr. Brown. Well, T don't know whether we would be excited
about confirming him to the Supreme Court, but clearly he would
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have a right to articulate those views, his own positions. His posi-
tions, I think, are shared by quite a number of people. There may
be a number of ways of achieving a certain objective.

But when it comes to the question of looking at someone for the
Supreme Court of the United States, you, like ourselves, have a
limited amount of things to look at. You look at what he has done
before; you loock at his prior record, obviously; you look at what he
has done in the Federal branches of Government; and you lock at
what he has done since he has been a judge on the appellate court.

It seems to me when you look at these particular areas, Judge
Thomas has not exhibited, in my opinion and in the opinion of the
90 members of the board of trustees of the Lawyers Committee, the
kind of concern that would justify the Senate committee approving
him to be on the Supreme Court. When we look at the different
positions he has taken—and I am not here to criticize anyone
changing their positions, because it seems to me all of us, given the
nature of the human being, can, and at appropriate times, make
changes in our own positions.

But the changes which have come about on the part of Judge
Thomas have been fairly recent changes, and I think in that con-
text we have to look at what are the reasons for those changes. To
whom were those changes communicated? And don’t we have a
reasonable expectation that in the event that someone does articu-
late what his positions are on these very critical issues, that those
positions will continue to be his positions at the point in time when
he goes on the bench. So——o-

The CHAIRMAN. | just want to make it—I am sorry. I didn’t mean
to cut you off.

Mr. BRownN. Go ahead.

The CHaIRMAN. I just want to make it clear that the reason for
my questions to you as the spokesperson for the Lawyers Commit-
tee is that this is a Lawyers Committee on Civil Rights.

Mr. BRown, That is right.

The CHAIRMAN. This is not a Lawyers Committee on all subjects,
although you are all completely competent to speak on a broad
range of subjects. I can’t think of any that Dean Griswold was not
competent to speak on, and I expect you are in the same situation.

But I want to make it clear the reason for the questions relate to
the essence of the view that you are attempting to communicate to
us from the Lawyers Committee, which is that an overwhelming
majority of the Lawyers Committee on Civil Rights believe that
Judge Thomas is not qualified to be on the Court. I assume it stems
from at least his view on civil rights, among other things. Is that
correct?

Mr. Brown. That is correct.

The CHaIRMAN. I yield to the Senator from South Carolina.

Senator THURMOND. Thank you, Mr. Chairman.

.J want to thank all of the witnesses on this panel for coming and
appearing here today and testifying. Dean, I am glad to see you
again.

1 have no questions.

The CHAIRMAN. Senator Brown.

Senator BrownN. Thank you, Mr. Chairman.
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Dean Griswold, the committee is honored that you would join us
today. I can’t help but noting that you had presented arguments on
cases before the U.S. Supreme Court some 5 years before William
0. Douglas was nominated to that Court, if my mathematics is cor-
rect.

I would be interested in your observations about Justice Douglas
and his young, relatively young age at being elevated on to the
Court. Obviously Judge Thomas is relatively young or quite young
compared to other judges when they have been nominated.

Was the youth of Justice Douglas a major impediment to his
functioning on the Court? What was your observation about his
early service?

Mr. GriswoLD. Well, Senator, that is a long—a question that in-
volves reviewing a long period of time and is very complicated.

Douglas was a man of great intellectual brilliance, which I don't
think the present nominee has shown so far. He had great energy,
great imagination, and his first 10, 15 years he was a great Justice.

After that, he in my judgment went steadily downhill. He got
bored with the Court's work. He dashed it off. And the final 10
years, at least, of his membership on the Court was not, in my
view, distinguished. And I have heard the same reaction expressed
by other people.

In the case of Douglas, you are starting out with a really great
mind. I don't see any signs of corresponding scholarly intellectual
ability in the present nominee. As I have said, if he had & or 10
years on the court of appeals he might show it. But to me it is
quite clear that he has not shown any qualifications comparable to
those of Justice Douglas at the time he was appointed.

Senator BrownN. Mr. Brown, your committee has been kind
enough to come and share their views today with us. Was the deci-
sion of your committee a unanimous one?

Mr. BrownN. No, Senator. As I have indicated, we have 90 mem-
bers of the committee who support the position. There were 8 indi-
viduals who either filed their own position in dissent or had joined
with others. So there were 8 who did not ascribe to the position of
the 90 of those who did.

We alzo had some 20 members who abstained for various rea-
Sﬁns, some of which would have presented conflicts of interest for
them.

Senator BrowN. If you are comfortable, would you be willing to
summarize for us the comments or the concerns or those who dis-
sented?

Mr. Brown. 1 think, as best I recall the primary reasons for their
dissent, some felt that we should delay taking any position until
after the conclusion of the testimony of Judge Thomas. Some felt
that he did, in fact, possess the necessary qualifications to be con-
sidered and approved for service on the Supreme Court.

Senator Brown. Well, I am sure we all appreciate both of you
coming, and we appreciate your taking the time to counsel the
committee. Thank you.

The CHAIRMAN. | have one question. Senator Kennedy wanted
very much to be back to ask this question of the panel, and he
asked if I would ask it on his behalf.

56-271 O0—93——9
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That is, gentlemen, what do you anticipate the impact on the
past 25 years of progress on civil rights would be if Judge Thomas’
views, as you believe them to be, prevail on the Supreme Court?

Mr. GriswoLD. Judge Thomas alone is very important on that
question. But we already have on the Court a number of far more
conservative Justices than we have seen for many years. And the
real substance of the question is what would be the impact of the
last four appointments. I think in my view it will be disastrous. I
think it will stop in its tracks the slow but steady progress we have
been making.

Let me just add, Senator, that I think my interest in civil rights
goes back to the time when I was in the fourth grade in the public
schools in East Cleveland, OH. And for the first time, I had in my
hand a copy of the Constitution. I was about 10 years old. And I
g(a)acii: gt. And I raised with the teacher problems about voting in the

uth.

The teacher said to me—and I pointed to the 15th amendment.
The teacher said to me, well, that is a part of the Constitution that
is not enforced. And I remember that just burned me up at age 10.
Here is the Constitution. This is us. 'f‘his is our Government. But
there is the part that isn't enforced. As I look back, I think that
then and there I decided I was going to try to de what I could to
try to see to it that the Constitution is enforced, including the 13th,
14th, and 15th amendments, and that we have real due process of
law and real equal protection of the laws.

Nothing really much happened until the early 1950’s, but since
then many things have happened. Many of the current generation
are not aware of how much things have improved, but they have
improved. But the task is by no means done, and I feel that that is
one of the important issues before this committee and the Senate
now, whether we shall erect another obstacle toward the eventual
achievement of true equal protection of the laws of all persons in
this country.

Mr. BrowN. Senator, I can only add to that, if in fact Judge
Thomas' articulated positions on these issues had been followed,
many of the major advancements in the area of civil rights would
not have occurred. There is no doubt about that in my mind. 1
guess the best example we can give is of the AT&T litigation which
we were involved in at the Equal Employment Opportunity Com-
mission.

If we had indeed had to prove individual cases, we would be even
today still trying to resolve many of those issues. We found that
some T percent of the individual charges pending before the Com-
mission involved some of the same issues. And we were able on an
across-the-board basis to eliminate discrimination and the systems
which have given rise to many discriminatory conducts. I think
that is critically important.

I also think that if we were to follow Judge Thomas’ current po-
sitions, if we look at his record at the Office of Civil Rights and at
the EEOC, the idea of not completely enforcing all the laws that
the agency which you are heading would have a devastating effect
on this country.

I think that laws which are either flagrantly broken or laws
which are poorly enforced strike at the very heart of our society.
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And while we all agree there have been significant advancements,
I could not agree more with Dean Griswold that but for those ad-
vancements, through the Supreme Court in most cases, this coun-
try would not be the country that it is. And I think we would be a
long, long way away from what we consider to be the real objective,
and that is the attainment of civil rights for all groups, both mi-
norities and for women.

The CHAIRMAN. Well, I thank you both very much. I know you
did not take this decision lightly, nor did the Lawyers Committee
take it lightly. I appreciate your concern and your willingness to
come forward. The committee thanks you, and I apologize that we
kept you all waiting so long.

Mr. Brown. That is quite all right. Thank you, Senator.

The CHalRMAN. Thanks again.

Our next witness is a very distinguished American: Dean Cala-
bresi, the current dean of Yale Law School, who has come to testi-
fy. He was going to be on a panel. Come forward, Dean. Welcome.
He was going to testify with the president of Lincoln University
whom we put on an earlier panel. So, Dean, the table is yours
alone,

Thank you very, very much for taking the time to come. You
have come to testify on behalf of Judge Thomas and we are anx-
ious to hear what you have to say.

STATEMENT OF GUIDO CALABRESI, DEAN, YALE LAW SCHOOL

Mr. CALABRESI. Senator Biden, Senator Thurmond, over the
years, | have had the honor and pleasure of teaching various Mem-
bers of this body, ranging from former Senator Gary Hart, to Sena-
tor Joseph Lieberman, to Senator John C. Danforth.

I did not teach Judge Clarence Thomas, but because some of his
closest friends in law school were students of mine and were people
to whom I was especially devoted, I came to know him well when
he was at Yale.

He was at the time an admirable person who demonstrated a ca-
pacity for independent thought that is always unusual, but is espe-
cially so among students, for they tend all too frequently to con-
form to the current mood. His approach to law when he was a stu-
dent was not especially linked with the left or with the right. What
characterized him was that he could not be predicted, that he was
always seeking more information in order to decide what made
sense to him, and that whatever position he took was his own and
was powerfully and eloquently held. Because of this, I recommend-
ed him to Senator Danforth, who was looking for an able youngster
who could think for himself. I was glad I did so then, and I am glad
1 did so now.

Many of his views have changed, several times, since those days.
That does not surprise me. It is almost inevitable with people who
are truly struggling with ideas and wrestling with the great issues
of the day. I would expect that at least some of his views may
change again. I would be less than candid, if I did not tell you that
I sincerely hope so, for I disagree with many, perhaps most of the
public positions which Judge Thomas has taken in the past few
years.
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But his history of struggle and his past openness to argument,
together with his capacity to make up his own mind, make him a
much more likely candidate for growth than others who have re-
cently been appointed to the Supreme Court and who, whatever
they may have said at their confirmation hearings, had in fact
been set in their ways and immovable back to their lack school

days.

gﬁch a capacity for growth, as a Justice develops his or her own
constitutional philosophy, is essential if a person is to become a
truly great Justice. None of the great Justices of the past, not Jus-
tice Black, nor Justices Harlan or Stewart, not Justice Holmes nor
Justices Brandeis or Cardozo, not even Justice Frankfurter, for all
Fis y:grs of teaching constitutional law, came to the Court fully

ormed.

The Court itself, and the individual cases that came before them,
shaped them, even as they shaped the Court. In the end, it was as
combination of character, ability, willingness to work really hard,
and openness to new views that made them great Justices. These
qualities, if there truly is openness, matter far more than past posi-
tions. Many a Justice has changed his mind dramatically since
going on the Court. I hope and believe that Judge Thomas has
these qualities, and that is why I am here today.

I would like to close with one anecdote about Judge Thomas as a
student. Judge Thomas had a fine law school record. But early on
he did get a poor grade, though clearly passing grade, from one of
the toughest teachers in the school. en that happens, most stu-
dents stay as far away from such a professor as they possibly can.
Not Judge Thomas. He not only went back to the same teacher for
another course, but chose to 3; his senior essay, his dissertation,
for that teacher, and this time he received an honors, the highest
grade given in the school. The quality this demonstrates has stood
Judge Thomas well in the past. It will stand him well in the future.

Thank you.

The CHAIRMAN. [ want to note, Dean, that you are being
watched. Look to your right, and eagle-eye Danforth, your former
student, is over there. I just did not want——

Mr. CaLaBrest. He was a good student.

The CHAIRMAN. He is a goed Senator, as well.

I do not have any questions for you, because you have stated
your views very bluntly, and you have said it and you have
summed it up.

Quite frankly, although some of us have not fully decided how
we are going to vote, we have to vote, as you well know, and I
think all of us share what I would only characterize as an aspira-
tion you have, and that is that his character and tenacity and will-
ingness to work hard, coupled with his basic sound intellect, will
overcome what seem to be some preposterous notions he has assert-
ed in the past. That is my words, not yours. I used the word “pre-
posterous.”

Believe me, Dean, whether or not 1 vote for Judge Thomas, 1
1;_)lray you are correct, because ], like you, disagree with a number of

is previously asserted positions. But I, like you, also believe that,
for a 43-year-old man, with his limited experience, not in life, not
in dealing with the problems of life, but limited experience in law,
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and it is limited, notwithstanding the fact he is on the Bench, the
notion that he would have a fully informed view of constitutional
law would be premature.

I hope, at a minimum, that preparing for this process has in-
formed Judge Thomas as to what he does and does not know, and
also has done what it does for anyone who goes through the process
of having to represent one of the three branches of Government,
the President, a Member of Congress or the Court. We all have our
elections, if you will, and we hope that they are designed not only
for us to let our views be known to the people, but let the people’s
views be known to us. I have never known a candidate who was not
more informed when the process was over than before he or she
ran. I have never known a President, and I have known five now,
who did not have a clearer notion of the needs of the country after
having campaigned in every nock and cranny of the country, than
before he campaigned.

I am hopeful that that process works as well in this situation be-
cause this is the equivalent of a campaign for a Supreme Court
Justice, in my view, as it should be. I can see one of your former
graduates coming in. If you want to respond to that, I will yield.

Mr. CaLaBresL [ just want to say that this is an extraordinary
time in the history of the Court. It has been 24 years since a Demo-
cratic President has nominated a Justice to the Supreme Court.

The CHAIRMAN. That has not been lost on some of us.

Mr. CaLaBrES]. And that is as long a time, perhaps as there has
ever been in the history of this country, certainly since the Civil
War, from 1860 to 1884 was a period of equivalent time.

At other times when there has been such an extended period of
time, the President has attempted to name people to the Court
whose views are very different from his own. Presidents Roosevelt
and Truman, for what seemed an eternity but was only 20 years,
named all the Justices and made a point of naming some Justices
who were very conservative and some from the other party. Justice
Reid and Justice Burn were Democrats and very conservative; Jus-
tice Burton was a Republican.

The CHAIRMAN. I doubt whether we are ever going to see that
enlightenment in this administration.

Mr. CavLaBrest. This administration and the past administration
have not done so. Under these circumstances, they have continued
to nhame people whom they thought would share their views, and
that is their right in the first instance. But under those circum-
stances, I think that we have to hope that the people they have
named at least have the capacity for growth, which some of the
previous people who were nominated and who had, in my judg-
ment, a less distinguished—Dean Griswold was quite candid in
saying that some at least were with no more distinguished a record
than Judge Thomas—but those people did not have a capacity for
growth which Judge Thomas has.

I hope that in the future the administration will be more open to
other views, but in the meantime, I think we are bound to hold
people to the standard you have held in the past, especially when
this is a nominee who has some capacity for growth which I did not
discern in some of the earlier ones.
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The CHAIRMAN. Well, I respect you very much, Dean, as thou-
sands and thousands of lawyers across the country do, and I mean
that sincerely. Of all the testimony that has been received, yours is
the most persuasive to me, in the senge that if I do not factor in
what you are talking about, I quite frankly find it hard to find a
sufficient rationale to support Judge Thomas, because, as has been
pointed out by you, other Presidents in similar periods have under-
stood the wisdom of having the third branch reflect a diversity of
view on the great issues of the day. I do not see that occurring and,
as you know, as a student of history, and the one thing I can say—
it sounds self-serving, but I have become a student of the history of
the Court——

Mr. CaLaBrEsI. You have indeed.

The CHAIRMAN [continuing}. After having to do so many of these,
and have spent a great deal of time with your colleagues and pro-
fessors of the law and legal schelars. I know for certain that in all
those instances where the Presidents have attempted to remake
the Court in their own image, they are the instances and essential-
ly only the instances in which the U.S. Senate has said all right, if
that is the way you are playing the game, then we must play it the
same way.

I yearn for the day, especially if I remain chairman of this com-
mittee, I yearn for the day when the President, Democrat or Re-
publican, picks a nominee simply based upon his or her overall in-
stinct about what the nominee’s intellectual capacity is, and not on
what his or her views are.

I trust President Bush. I believe he is an honest man. But [
doubt whether there is a single American out there who believes
that President Bush said:

By the way, just go find me a nominee who has an open mind, just find me a

nominee who has integrity, just find me a nominee who is schooled in the law, I ask
no more.

John Sununu would have had an apoplexy, if that were the call.
I just cannot fathom that having happened.

Mr. CavaBresi. I cannot imagine that happened, either, Senator.
On the other hand, it would be ironical, if the test were the one
which you are now proposing, and that were applied for the first
time to someone who has more promise of growth, who at least has
experienced life in a way that the previous nominees had not, who
knows these things and who, insofar as he is showing these views
of the administration, is in that particular also at odds with many
of the friends that he made all through his growing up, that is,
that the person who is doing this has shown more independence,
although an independence in a direction that I do not share. So, it
would be quite ironical to find that person being turned down for
this, when the others just got through with all sorts of people, even
people who are opposing this one, clapping their hands.

The Cuaigman. Although I have more time, I do not wish to take
more time now, but at some point after this is over, I would really
enjoy having an opportunity to sit down with you and discuss this,
not Judge Thomas, but this whole process. Because, as you know,
this is a cumulative process.

Mr. CaLaBrest. It is indeed.
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The CHAIRMAN. If this were the first time a person was put on
the Bench, if he or she is the first idealogue of a Republican Presi-
dent leaning to the right, I think that is fine. I say fine, there
should be people on the Bench who share that view, even if it is
further right than I would agree to.

The second one, I say it is less fine. When it gets to the point
where it looks like the attempt for the entire Court, all nine mem-
bers to be that, then the standard will and, I will argue, intellectu-
ally must change, must change, not will, but must. One is fine, two
is okay, three is okay. Four, five, six, seven, eight nine—it gets to
the point where you are talking about 40 years of Supreme Court
Justices, and that does make us all think. And I am sure, because
you are a man of great intellectual honesty and integrity, you are
sitting there saying I hope to Ged I am right about this guy.

Mr. CaLaBresl Of course [ am.

The CHAIRMAN. We share the same concern. I wasn’t being solic-
itous. Yours, to me, because of where I am on this nominee, is prob-
ably the most compelling testimony that I have heard in the
entire——

Mr. CALABRESL It may come to the point, Senator, that it came
with President Hoover when, I am told, that Senator Borah went
to President Hoover and said, “There is one person whom this com-
mittee will confirm, and that is Benjamin Cardozo.” It may come to
the point where the committee will have to take a leadership role
in suggesting names rather than simply listening if the administra-
tion does not do its part. But that is different from what one can do
when a name has been sent.

The CHairMaAN. I agree, and we may be approaching that point.

I yield to my colleague from South Carolina.

Senator THURMOND. Thank you very much, Mr. Chairman.

Mr. Calabresi, I want to welcome you here. Wasn't there a Gov-
ernor of Ohio by the name of Celebrezze?

Mr. CaLaBrEsL. He spelled his name differently and was not re-
lated to me. His name was——

Senator THURMOND. He wasn'’t related to you?

Mr. CarLapresi. No. He arrived in the United States, or his
family did, long before I did. I arrived 52 years ago yesterday.

Senator THURMOND. It is almost the same name, isn’t it?

Mr. CaraBREsIL Almost the same name. Almost the same.

Senator TuurMonD. I think he was a Cahinet member down here
at one time, too.

Mr. CaLABRESI. He was a Cabinet member (HEW) in President
Johnson’s administration.

Senator THURMOND. He had two S's in his name?

Mr. Cavrasresi. He had several Z’s in it, I think.

Senator TaurMoND. Well, how long have you been dean at the
law school?

Mr. CaLaergst. This is my seventh year, and I am surprised to
have survived that long—Dean Griswold, of course, being dean at
Harvard, was able te survive much longer.

Senator THUrMoND. How long did you teach there before you
became dean?

Mr. CavraBres. I have been teaching at Yale Law School since
1959, Senator.
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Senator THURMOND. 19597

Mr. CaLaBREsI Yes, sir.

Senator THURMOND. Did you teach my good friend from Missourt,
Senator Danforth?

Mr. CavaBrest. I did, indeed. He was one of my best students.

Senator THURMOND. Or was he in school with you?

Mr. CaLaBRresl. No, no. He was one of my students. [Laughter.]

He is much younger. He tries to look older, and has for many
years, but he was in fact much younger.

Senator THUurMoND. How about the distinguished Senator from
Pennsylvania? Did you teach him?

Mr. CavaBresi. No, I did not. He is older. He looks younger.
Unlike Senator Danforth. [Laughter.]

Senator THURMOND. He was in school with you, I guess.

Mr. CavLaBrest. No. He could have taught me, but he graduated
before I went to law school.

Senator TRURMOND. Well, everybody knows those two gentlemen
have a high regard for Yale Law School. 1 have to say that.

Now, we had a professor here from Yale earlier today. Did you
hear him testify?

Mr. CaLaBresL Yes, I did. He was also my student.

Senator THurMoND. He is a member of your faculty?

Mr. CALABRESI. Yes, he is.

Senator THUrRMOND. He testified against this nominee. Now, I am
glad to see the head man testify for Judge Thomas.

Mr. CaLABRESI. I think that most members of my faculty would
deny that a dean was the head man. They would allow that some-
body has to raise money for them, but they would not give me
much more primacy than that.

Senator THURMOND. I am very pleased to see the dean, the top
man in the law school, come here and testify on behalf of Clarence
Thomas.

Mr. Carapresi. Well, I am delighted to do that.

Senator THurMoND. I don't believe we have had any other dean
testifying against him.

Mr. CaLaBresl. You had Dean Griswold of the Harvard Law
School testify against him.

Senator THURMOND. Well, he retired many years ago. [Laughter.]

You are the only dean that has testified for Clarence Thomas, 1
believe, and I want to congratulate you. A person of that stature’s
opinion always carries great weight.

I am just going to ask you two questions. Again, I appreciate
your appearing here today and taking the time and lending your
talent to this hearing.

Is it your opinion—as I understand, you taught Clarence Thomas
in law school, did you?

Mr. CaLaBrest. | did not actually teach him, but I knew him well
at the law school.

Senator THURMOND. 1 see. Well, from your knowledge of him—
and that is what really counts—your knowledge of him—is it your
opinion that Judge Thomas is highly qualified and possesses the
necessary integrity, professional competence, and judicial tempera-
ment to be an Associate Justice of the U.S. Supreme Court?
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Mr. CaraBrEsl Yes, I do. I believe that he has the integrity and
the knowledge and the ability to be a very good Justice of the Su-
preme Court. I think he is fully as qualified as the people who have
been appointed and confirmed to the Supreme Court over many,
many years.

Senator THURMOND. Do you know of any reason why Clarence
Thomas should not be made a member of the Supreme Court?

Mr. CaraBresI. No; I do not know any reason why he should not.
Incidentally, Senator, my colleague, Drew Days, who testified
against, when asked by this committee if Judge Thomas was quali-
fied to be on the Court, quite candidly gave the same answer I did,
that he was. But he testified against for other reasons. But in
terms of qualification, he agreed that he was qualified.

Senator THUrMOND. That is all the questions I have. I think your
answer covered everything.

Mr. Carapgrest. Thank you.

Senator THURMOND. I think your answers are clear, direct, to the
(%oint, and you are for Clarence Thomas being on the Supreme

ourt.

Mr. CaLaBRESI I am here testifying in favor of him,

Senator THURMOND. That is aﬂ I have to say. Thank you very
much.

Mr. CaraBresi. Thank you.

The CHAIRMAN. Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman.

At the outset, I want to express regret that I was not here to
hear the testimony of Dean Griswold and William Brown, repre-
senting the Lawyers Committee for Civil Rights Under Law. But
we have a heavy schedule today with the Philadelphia Navy Yard,
which took a little precedence for the past 45 minutes. So I have to
absent myself, and I was especially sorry to miss the testimony of
Bill Brown, who was a deputy district attorney when I was in
office. I will peruse their report with care.

Dean Calabresi, it has been a good week for the Yale Law School,
a good week and a couple of days, lots of good comments. When
Senator Thurmond commented about you were the only dean and
we found out there was one other dean, I think there was an alter-
native holding that Senator Thurmond might have used aside from
the fact that he was a retired dean. It was only the Harvard Law
School that he was dean of.

Senator THURMOND. Excuge me, what was that?

Senator SpeCTER. The other dean was only from Harvard, Strom.
This man is from Yale.

The CHAIRMAN. You think as little of Harvard, Strom, as he
does, 1 know. [Laughter.]

Senator THURMOND. Who was the other dean?

T(}lle CHAaIRMAN. Dean Griswold, former Dean Griswold from Har-
vard.

Senator THURMOND. Well, as the dean stated earlier, he is re-
tired. He is no longer active.

The CHAIRMAN. The point the Senator was making was that even
if he weren’t retired, it wouldn’t count for much because he is from
Harvard. That was his point.

Mr. CaLaBRESI. You have not heard me say that.
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Senator THurMmonD. Well, I imagine that the chairman is right.

Senator SpecTer. Thank you, Senator Thurmond.

First, Dean Calabresi, I thank you for your letter to me of Sep-
tember 6, 1991 in response to my inquiry about Judge Thomas in
terms of the preferential program at Yale. I would ask, Mr. Chair-

man, that Dean Calabresi’s letter be made a part of the record as if
read in full.

The CuairMaN. Without objection, it will be.
[The letter of Dean Calabresi follows:]
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YALE 1AW SCHOOL
PO. BOX 401A YALE STATION
NEW HAVEN, CONNECTICUT ofyae

GUIDO CALABRES!

September 6, 1991

The Homorable Arlen Specter
United States Senate

Committee on the Judiclary
Washington, PC  20510-6273

via FAX: 202-224-1893.
Daar Arlen,

It has takem me #ore time tharn I would have hoped to get the Information
about effirmerive action plans at Yale Law School at the time Judge
Glarence Thomas was sdaitted. The reasen for this is that I was not then
Ilesn and 1 did not wish to go merely on =y recollection as a faculry
member, After talking to the then Desn, the Asscciate Dean in charge of
Adaissions gt the time, etc., I think I can be pretty confident of what I

am writing you.

First, a bit of hietory. Affirmative action both in ita sense of looking
widely and more desply and in its sense of soms possible preferential
treatment has desp roots at this lLaw School. In the 1880’s Francis
Waylarnd, the first Dean of the Yale Law School, wrote Samusl Clemens (Mark
Twain) to ask him for scholarship monsy speciffcally for a black student,
becauvse the student was holding down two jobs while going to law school to
pey his vay. Clemens sent the umoney snd wrots that he would not have given
money to white students, but ipn view of the way blacks had been treated and
wvere still treated, it was an appropriate thing to do. (This is apropos of
the current debate sbout scholarshipas designated for particular groups.)
The student who received that scholarship weat on to win one of the first
desegregation cases, a housing case, cut of Maryland. And it was in his
office, I believe, that Thurgood Marahall first started practicing law.

By the time Clarence Thomas appiied, the number and quality of black
applicants to the Yale Law School had increased greatly. In part for chat
reason, a fow years before his applicacion, the faeulty woted to create o
more formal scructure thsn the casuat "affirmative action” apprcach, that
had been in place earlier. The program that was put in was essentially s
rgat aside* pregram. Up to 10X of the places ln the entering class wers
set aside for membars of minority groups. The members of theseo groups
would compete with each other for these places. A minisum standard was
alsc applied, and a rathsr lnteresting ons.
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Bafore this program was put into effect meambers of minority groups wers
pretty such automatically accepted if it was thought that they could do the
vork woll. The increasing size, quality of che applicant pool, and
availability of places at other law schools, which had earlier not been aa
open to minoricy stwdanta ax Yale, led to & diffsremt "pinious standard.”
Students would nov be admitted only if it was believed that they were of
such ability as to make it a distinct advantage for them to come to Yale
Lav School as against any other law school. In other words, whils, before,
anyons who would do well here was likely to be admitted, even if he or she
might get 28 much or more from another school, at the time Judge Thonas was
admitted the standard was to accept only those of such quality that coming
te this School was a clear benefit.

As to Judge Thomas himself, I carmot say whether he would have bsen
aduitted apart from this program. This {3 becsuss admizsions ameng pacple
of top ability are always highly subjective and g0, untess I could speak to
these who actually read his filesa (some of whoam are dead), I could not give
an ansver to the question. Frankly, even if I ¢ould, I would not. It has
leng been the policy of the Law School not to divulge information with
respact to admisaion of particular students, Qur poliecy, I believe, is now
required as & watter of law by the Buckley Amendment.

Kot many years after this progranm was put in sffect, it started to fall of
its own weight. The quality and numbers of minority applicants continued
to increase at such & rate that a "set aside” program seemed unnecessary
and undesirable, By the time the Bakike case (which held similar programs
invelid) came alomg, our "set aside” progran was well on its way to baing
abandonied. Today all applicants are considered as part of one pool and I
believe that our minority studenta are the equal of, or superior te, the
whole student body in any other law schoel. Whether some faculty readers
glve advantage to individual applicants because they are members of
minorities, 1s impossible to say. But the same is true ss to any number of
other possible characteristics for adeission. Thare is ons large pool and
eVeTy momber of the faculty reads files anti applies to them his or her
subjective judgment. Each file is read by three different faculty readers
and this, too, tends to mitigate the effect of any one resder's
enthusiasms.

1 hope this is of help to you as you bugin what undoubtedly will be & very
interesting set of hearings.

Best always,

L.
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Senator SpeECTER. Dean Calabresi, a good bit of our discussion has
focused on Clarence Thomas' background in a sense, as opposed to
Judge Thomas’ writings. And some have said that the writings are
a much better indication of the man than his background in terms
of his roots and his previous position.

In looking at the critical issue of human rights, civil rights, af-
firmative action, I would be interested in your evaluation of Judge
Thomas in comparing the writings which are much more restriet-
ed, constricted, than his background in terms of trying to make a
prediction, which is essentially our job on this committee. How
would you look at that?

Mr. CaraBresi. I cannot make a certain prediction. I wish I
could. Predictions aren’t of that order. All I can say is that I think
that Judge Thomas is a person with respect to whom there is a sig-
nificant chance—a significant chance—that were he on the Su-
preme Court of the United States he would be a powerful figure in
the defense of civil rights.

That is more than is the case with most of the people who have
been nominated by the last two administrations. If | am faced with
a chance as against no chance, I will go for that chance. I cannot
say I am confident. I do not think that one can be that sure, and 1
will be quite candid on that. On the other hand, I do think that
there is enough in his background and enough in his sensitivity
and enough in what he has said here to make me think that he
may well be a significant figure.

Frankly, one can cut this another way. If I am wrong, he will
join a majority that is already such a strong majority that, though
it will make some difference, it will not make that much differ-
ence. But if I am right, it will make an enormous difference the
other way.

Incidentally, I would cite one person, the Justice for whom I
worked, of whom many of the same things were said, Justice Black.
If one looked at certain things in his background, one would have
saild—some of his speeches, some of his things, one would have said
he would not have been the kind of Justice that he was. If one
looked at other things in his background, the things he had to
struggle against, one would say that there was a chance. In that
case, the chance came through. Did it ever.

Senator SPECTER. Dean Calabresi, on philosophical grounds, do
you agree with Judge Thomas on affirmative action?

Mr. CaraBrest. No, I don’t. I think affirmative action is a very
complicated issue. It is not a simple kind of thing. I don’t mean his
position is simple, but I sometimes think that the people who have
taken opposite views tend to make it more simple than it is.

One of the key things for with respect to affirmative action is: Is
affirmative action really something that is benefiting a disadvan-
taged group where the bulk of the burdens are being borne by
peo%le who have all the advantages? And then I am for it, and it is
in that respect that I disagree with Judge Thomas.

On the other hand, it often is the case that what is described as
affirmative action is not those who have putting a burden on them-
selves for the benefit of the have-nots, which is admirable and
should be supported, but it is those who have putting a burden on
one group of have-nots in order to help another group of have-nots.
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And that is much more of a problem. I think many of the issues
which turn around affirmative action today turn on questions of
which of these two things it is.

I think that Judge Thomas has been too sensitive to this second
part and thinks that it always is this way. I think that some of the
ptt_eoglet on the other side have been too insensitive to the existence
of that.

There has been discussion about affirmative action in a place
like Yale and affirmative action in the workplace. And in many
ways, the workplace is a more important place to have affirmative
action than a place like Yale. On the other hand, it should be said
that those who may lose because of affirmative action at Yale,
those who are not admitted to Yale because of affirmative action,
will end up going to Harvard. And that is not the end of the world.
While in the workplace, those who may lose may be people who are
also in need.

All in all, I still come out in favor of it, but it is on that issue
that I think differences turn and why it is such an emotional issue,
and properly an emotional issue.

Senator SPECTER. So notwithstanding the fact that you have a
different philosophical approach to affirmative action than Judge
Thomas and in fact disagree with him, you conclude that his view
of affirmative action is within the realm of reasonableness and
does not rule him out as having a keen sense of civil rights?

Mr. CaraBrEst. If his views on affirmative action were not within
the realm of reasonableness, neither would that of a great many
people who currently are on the Supreme Court. His view is well
within the range of that of others who have been confirmed.

Senator SpEcTER. Well, Dean Calabresi, I don’t know that that
comparison necessarily holds up too well.

Mr. CaLABRESI. It worries me. It worries me. But, in fact, I think
that Judge Thomas' views are well within the range of reasonable-
ness.

Senator SpEcTER. He was characterized by one of the witnesses
this morning as being from the radical right. Would you disagree
with that characterization?

Mr. CaLaBresl. Yes, I would disagree with that characterization.
At least if one looks at the Court today, if one looks at the courts
today, even more than the Supreme Court, if one looks at people
who have been appointed in the last 24 years, Clarence Thomas is
not on the radical right.

I might wish that he were as [ might wish that the center were
some place else, but the center has moved a long way.

Senator SpeECTER. Dean Calabresi, other colleagues have joined
us, and we are trying to move along. So I will ask you just one
more question, and that is: The American Bar Association has
rated Judge Thomas only as qualified. Would you agree with that,
001; wogld you give him a well-qualified rating for the U.S. Supreme

urt?

Mr. CaLaBRESL Senator Specter, I don't mean this to sound snide,
but my ratings, if I were doing it, would be far more severe than
those of the American Bar Association. If the American Bar Asso-
ciation rates, as they did, Justices Kennedy and Souter as well
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qualified or highly qualified, I would certainly rate Judge Thomas
as highly qualified.

My own judgment would have been to rate neither of the past
two nor some who have been appointed before as highly qualified. 1
would save highly qualified for very, very few people. But on the
basis of the ratings that they have exercised, he is as qualified as
the others, and if they are highly qualified, so is he.

Senator SpECTER. Thank you very much, Dean Calabresi.

Thank you, Mr. Chairman.

The CHAIRMAN. Dean, thank you—oh, I am sorry. Senator Grass-
ley.

Senator GrassLEY. Mr. Chairman, I have no questions of this wit-
ness. I would like to ask, though, whether or not we are going to
finish all the panels that are on today’s list.

The CHAIRMAN. Come heaven or high water, we are going to do
it. That is why I didn’t break for lunch. That is why I stayed in
this chair, and we are going to go right through votes, even if it
means I end up missing some votes. So we are going to keep going.

Dean, thanks a million.

Mr. Cavasgresl. Thank you very much.

The CHaIRMAN. I really do appreciate your coming.

Now, our next panel is a panel of very distinguished Americans:
Ms. Marcia Greenberger, an attorney at the National Women's
Law Center, who authored the report on Judge Thomas that argues
that Judge Thomas’ record demonstrates a lack of support of
women’s rights; Ms. Judy Lichtman, of the Women’s Legal Defense
Fund, which wrote a report arguing that Judge Thomas’ endorse-
ment of an article by Thomas Sowell threatens working women’s
rights; and Prof. Patricia King, a professor at Georgetown Univer-
sity Law Center, who teaches family and poverty law. Professor
King believes Judge Thomas’ record is, as I understand it, antithet-
ical to the interest of women and blacks.

If I have misrepresented your positions in any way, please at the
very outset make it clear for the record that I did.

With that, why don’t we start in the order that I—or does the
panel have a desired way to begin?

Ms. LicHtMaN. We do. If it pleases you, can we have Professor
King begin?

The CHatrMaN. Of course.

Ms. LicHTMAN. Then we will proceed with Marcia Greenberger.

The CHAIRMAN. Professor King, why don’t we begin with you.

STATEMENTS OF A PANEL CONSISTING OF PATRICIA KING, PRO-
FESSOR, GEORGETOWN LAW SCHOOL; MARCIA GREENBERGER,
ON BEHALF OF THE NATIONAL WOMEN'S LAW CENTER; AND
JUDITH LICHTMAN, ON BEHALF OF THE WOMEN’S LEGAL DE-
FENSE FUND

Ms. KinG. Thank you very much. Chairman Biden and members
of the committee, as a black woman, it is exceedingly difficult for
me to oppose the nomination of a black individual who has known
great personal struggle. Nevertheless, Judge Thomas’ extensive
record and personal posture is so antithetical to the interests of



262

women and blacks—especially black women—that 1 feel an obliga-
tion to testify against his nomination.

Much has been said of Judge Thomas’ rise from Pin Point, GA,
to the Federal bench. And without question, the Supreme Court
should include people who have endured such struggles. But we
must recognize that that alone is not enough.

I don’t talk often publicly about my own background, but I think
it is necessary here to put Judge Thomas’ life story—dramatic and
compelling as it is—into the context of life in black America. Judge
Thomas’ background is not unique among African-Americans of
our generation. And virtually all of us over the age of 40 have at
least one exceptional grandparent who has been injured and se-
verely humiliated by racism in America.

I grew up during segregation with my sister in a female-headed
household in a public housing project in Norfolk, VA. I attended
segregated schools through high school and never knew any white
contemporaries. I was able to apply to one college because we did
not have money for multiple applications. I was able to attend
Wheaton College in Norton, MA, because my uncle put a second
mortgage on a house he owned—the only piece of real property
owned by anyone in my family—in order to pay college bills.

I am very reluctant to parade that family history in public, but
not because I am ashamed of my background. I am proud of my
mother’s strength and tenacity and the love and determination she
employed in raising my sister and me. I am grateful to my uncle
for what he gave to me and to the other members of my family for
the encouragement they gave me. I am profoundly grateful to a
high school teacher who taught, inspired, and pushed me to
achieve. And I am proud of them all as strong black people who
battled through racism and material poverty to hold themselves in
dignity and to forge spiritually rich lives. I don’t talk about it
simply because it has no impact on my capacity to function effec-
tively as an adult or professionally as a lawyer and legal educator.
Moreover, my story is not unique in the black community, and
frankly I don’t want people’s sympathy or their condescension.

My background was not a predictor of my performance as a Gov-
ernment worker in the State, Justice, and Health, Education and
Welfare Departments, or during the time I worked at the Equal
Employment Opportunity Commission. Some of that Government
service, by the way, was rendered the Nixon and Reagan adminis-
trations. Nor could that background have served as a predictor of
success in my 18-year career as a law professor at Georgetown Uni-
versity.

Frankly, I don’t think Judge Thomas' background is any more a
predictor of his future service on any bench than mine has been for
my career.

Though there are similarities between Judge Thomas’ back-
ground and my own, it seems to me that there is an attitudinal dif-
ference that separates us. I readily acknowledge that some of my
successes resulted from affirmative action—my admission to Har-
vard Law School, for example—and from the help and support I re-
ceived from others. In remembering where I came from, I also re-
member very bright young black people who were not as fortunate
as 1. They did not have my mother and my aunts and my uncles.
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But if they have had a chance, they could have made some real
contributions to this society. But affirmative action came too late
for them; they had slipped away before it was firmly established in
the late 1960’s when I went to law school. Somehow Judge Thomas
seems not to remember those he must have encountered along the
way who were lost to the darkness simply because there was no
help for them. I surely worry that that lack of memory and empa-
thy in someone of my race who is proposed as a Justice for the Su-
preme Court.

Even his behavior toward his own family raises serious concerns.
While Judge Thomas gives his grandfather great credit for his suc-
cess, he has not been so generous to his sister, Emma Mae Martin.
In describing his rise from humble beginnings, he has frequently
criticized her need to turn to welfare for a period in her life,
saying: “She gets mad when the mailman is late with her welfare
check. That’s how dependent she is.” He has criticized her children
as well: “What's worse is that now her kids feel entitled to the
check, too. They have ne motivation for doing better or getting out
of that situation.”

Judge Thomas’ willingness to castigate his sister publicly for per-
sonal gain is deeply troubling not only for his opportunism but also
for what it reveals about his lack of compassion and understanding
about his own sister’s struggle to overcome great obstacles. Similar-
ly, Judge Thomas' ability to extend compassion to others whose
cases may come before the Court is also in question since the situa-
tion faced by Emma Mae Martin is one shared by many other
black women.

The story of the women in Judge Thomas’ family demonstrates
an ethos of family support, resourcefulness, and interdependence—
not dependence. When husbands left the family or relatives fell ill,
it was the women who carried the burden for the family—at great
cost to any personal ambition. At the same time, though, their
story makes plain the limited range of opportunities and choices
available to black women, especially those who are single heads of
households. Judge Thomas, however personal and painful his expe-
riences were and are, because of racism, did not face the multiple
barriers of race and poverty when compounded by sex discrimina-
tion and family responsibility. Moreover, in his oft-repeated recita-
tion of his personal history, little space or respect is given to the
intense struggle of these women. Yet stories like these are at the
heart of the heroic rise of our people, and Judge Thomas’ insensi-
tivity to that aspect of his personal and our communal life is
deeply troubling.

Judge Thomas’ record shows no understanding of the imperative
to provide opportunities and choices to black women. The notion of
choice, usually perceived as limited to issues of reproductive free-
dom, is really a much broader concern for black women. Black
women understand that no matter how hard they work and no
matter how well prepared they might be, workplace choices and op-
portunities for them may be limited. The work experiences of
Judge Thomas’ mother and sister are not unique. African-Ameri-
can women historically have been represented in substantial pro-
portions in the work force. However, we have yet 1o reap the full
economic rewards of that participation. While it is true that many
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of us have improved our status as workers, many more remain in
low-wage jobs. Even when women hold equal amounts of education,
job training, and work experience, they are three times more likely
to earn low wages as white men. African-American women are four
times as likely to be low wage workers. The average family income
for black women is less than that of white women. The unemploy-
ment rate is higher for black women than for white women. Black
women—like Judge Thomas’ gister—are more likely to hold several
low-wage part-time jobs with no health insurance or other benefits.

As demonstrated by Judge Thomas’ own experience, the status of
black women in the workplace contributes to their poverty and to
the poverty of their families. It also reflects the dearth of choices
available to them as black women—in particular black women
heading households in rural Georgia.

Judge Thomas’ positions on affirmative action, wage discrimina-
tion, class action litigation, and other proven remedies for discrimi-
nation may possibly become law and public policy that would fur-
ther limit the choices of black women 1n the workplace.

Of equal concern to me is Judge Thomas' record on reproductive
freedom That issue is all too often viewed through the narrow
prism of abortion and thought to be of interest only to white
women. That is not the case. The fundamental right to privacy, in-
cluding the right to abortion, is at the core of equality for all
women, including black women and other women of color. If
women cannot control their own bodies, it is difficult, if not impos-
sible, for them to fight for or enjoy the other rights to which they
are entitled.

Black women interpret this right as the right to choose to have a
bahy, as well as the right to choose not to. For black women, the
right to reproductive freedom alsc means access to information
about family planning and to safe and affordable health care, in-
cluding prenatal and postnatal care. No one needs a broad array of
reproductive choices more desperately than black women, poor
women, and women with children.

Before he was nominated to the Court, Judge Thomas made
speeches, he wrote articles, and signed onto reports that criticized
or attacked constitutional protections of reproductive freedom that
have enhanced the power of black women over their lives. His post-
nomination retreat from his record, his refusal to discuss Roe to
any meaningful degree, and his claims that he has never thought
seriously about these issues provides us with scant comfort,

A decision to overturn Roe will have drastic implications for our
lives and our health. Women who are captives of poverty or geogra-
phy, including many women of color, will be robbed of their choices
and again forced to risk their lives in back alleys.

In conclusion, I want to repeat that this has been a most difficult
decision for me to make. Our role models are all too few, and Judge
Thomas’' personal achievements are indeed impressive.

However, we cannot afford to let those achievements blind us to
the reality of his record on issues of critical importance to black
women—including, but not limited to, his apparent lack of compas-
sion 1a?d understanding of the struggle of the black women in his
own lile.
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Our role models—and our Supreme Court Justices—should in-
clude not only those men and women who have demonstrated per-
sonal achievements, but also those men and women who have dem-
onstrated an understanding of what it takes to rise up and out of
oppressive circumstances.

All of us who have made it have an obligation to help others, and
to recognize that others need our help. Judge Thomas has been
able to dream and to reach for his dreams. Yet, he has ignored the
need for or worked to deny that choice to others. He should not be
confirmed.

Thank you.

[Prepared statement follows:]
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Testimony of Patricia King
Profesasor
Georgetown University Law Center

Chairman Biden and members of the Committee, I appreciate the
opportunity to testify before you on the nomination of Judge
Clarence Thomas to the United States Supreme Court.

As a black woman, it is difficult for me to oppose the
nomination of a black individual who has known great personhal
struggle. Nevertheless, Judge Thomas’s extensive record and
personal posture is so antithetical to the interests of women and
blacks -- especially black women —- that I feel an obligation to
testify against his nomination.

Much has been said of Judge Thomas’ rise from Pinpoint,
Georgia to the federal bench. Without question, the Supreme Court
should include pecple who have endured such struggles. But we must
recognize that that alcne is not enough.

I don’t often talk publicly about my own background, but I
think it is necessary here to put Judge Thomas’ life story --
dramatic and compelling as it is =-- jinto the context of life in
black America. Judge Thomas’ background is not unigue among
African Americans of our generation. And virtually all of us over
the age of forty have had at least one exceptional grandparent who
has been injured and severely humiliated by racism in America.

I grew up during segregation with my sister in a fewale headed
household in a public housing project in Norfolk, Virginia. I
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attended segregated schools through high school and never knew any
white contemporaries. I was able to apply to only one college
because we did not have the money for multiple applications. I was
able to attend Wheaton College in Norton, Massachusetts, because my
uncle put a second mortgage on a house he owned =-- the only piece
of real property owned by anyone in my family -- in order to pay
college bills,

1 am reluctant to parade that family history in public, but
not because I am ashamed of my background. I am very proud of my
mother’s strength and tenacity and the love and determination she
employed in raising my sister and me. I am grateful to my uncle
for what he did and to the other members of my family for the
encouragement they gave me. I am profoundly grateful to the high
school teacher who taught, inspired, and pushed me to achieve, Aand
I am proud of them all as strong black people who battled through
racism and material poverty to hold themselves in dignity and to
forge spiritually rich lives. I don't talk about it simply because
it has no impact on my capacity to function effectively as an adult
or professionally as a lawyer and a legal educator. Morecver, my
story is not unigque in the black community and, frankly, I don‘t
want either people’s sympathy or their condescension.

My background was not a predictor of my performance as a
government worker in the State, Justice and Health, Education and
Welfare Departments or during the time I worked at the Equal
Employment Opportunity Commission. Some of that government

service, by the way, was rendered during the Nixon and Reagan
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administrations. Ror could that background have served as a
predictor of success in my eighteen-year career as a law professor
at Georgetown University or in my service on a broad array of
government commissions and panels dealing with the most complicated
and delicate problems of medical and legal ethics that our country
has faced in the last decade and a half.

And, frankly, I don’t think Judge Thomas’ background is any
more a predictor of his future service on any bench than mine has
been for my career.

Though there are similarities between Judge Thomas’ background
and my own, it seems to me that there is an attitudinal difference
that separates us. 1 readily acknowledge that some of my successes
resulted from affirmative action -- my admission to Harvard Law
School, for example -- and from the help and support I received
from others. In remembering where I came from, I also remember
very bright young black people who were not as fortunate as 1I.
They did not have my mother or my aunts and uncles, but if they had
had a chance, they could have made some real contributionse to this
soclety. But affirmative action came too late for them; they had
slipped away before it was firmly established in the late 1960s
when I went to law school. Somehow Judge Thomas seems not to
rememnber those he must have encountered along the way who were lost
to the darkness simply because there was no help for them. I
surely worry about that lack of memory and empathy in someone of my
race who is proposed as a Justice for the Supreme Court.

Even his behavior towards his own family raises serious
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concerns. While Judge Thomas gives his grandfather great credit
for his success, he has not been so generous to his sister, Emma
Mae Martin. In describing his rigse from humble beginnings, he has
frequently criticized her need to turn to welfare for a pericd in
her life, saying, for example: "She gets mad when the mailman is
late with her welfare check. That’s how dependent she is." He has
criticized her children as well: “What’s worse is that now her
kids feel entitled to the check, too. They have no motivation for
doing better or getting out of that situation."*

Judge Thomas’ willingness to castigate hie sister publicly for
personal gain is deeply troubling not only for its opportunism, but
also for what it reveals about his lack of compassion and
understanding about hie own sister’s struggle to overcome great
obstacles. Similarly, Judge Thomas’ ability to extend compassion
to others whose cases may come before the Court ie also in guestion
since the gituation faced by Emma Mae Martin is one shared by many
other black women.

Judge Thomas'’ father abandoned his family when he and his
siblings were very young. As is the case in many female-headed
households, the family was poor. Judge Thomas’ mother supported
her family by picking crabs at five cents a pound. When a fire
destroyed their howme and their belongings, Mrs. Thomas could no
longer support her family on her salary (she moved from picking

crabs to cleaning houses), and sent the children to live with

* New York Times, "Thomas’s Journey on Path of Self-Help,"July
7., 1991.
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relatives. While the boys lived with their grandfather, an
independent middle~class businessman, Judge Thomas’ sister was sent
to live with her aunt. She graduated from high school, married,
and had children. When her husband left, she supported her
children by heolding down two minimum wage jobs. Only when that
aunt suffered a stroke and needed care was Ms. Martin forced to
turn to welfare; like many women, Ms. Martin had nc cheoice but to
quit her job in order to provide such care. She was on welfare for
four or five years before returning to the workforce; she is now
employed as & cook,.?

The story of the women in Judge Thomas* family demonstrates an
ethos of famjily support, resourcefulness and interdependence -- not
dependence. When husbands left the family or relatives fell ili,
it was the women who carried the burden for the family -- at great
cost to any personal ambition. At the same time, though, their
story makes plain the limited range of opportunities and choices
available to black women, especially those who are single heads of
households. Judge Thomas, however painful his personal experiences
were, and are, because of racism, did not face the multiple
barriers of race and poverty when compounded by sex discrimination
and family responsibility. Moreover, in his oft-repeated
recitation of his personal history, little space or respect is
given to the intense struggle of these women. Yet stories like

these are at the heart of the heroic rise of our people and Judge

2 L.A. Times, "Sister of High Court Nominee Traveled
Different Road", July 5, 1991, p. 4 col. 1.
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Thomas’ insensitivity to that aspect of his personal and our
communal life is deeply troubling.

Judge Thomas’ record shows no understanding of the imperative
to provide opportunities and choices to black women. The notion
of "choice," usually perceived as limited to issues of reproductive
freedom, is really a much broader concern for black women:

Choice is the essence of freedom. It‘s what we African-

Americans have struggled for all these years... the right

to select our own paths, to dream and reach for our

dreams. The right to choose how we would or would not

live our lives.*®

Black women understand that no matter how hard they work, and
no matter how well prepared they might be, workplace choices and
opportunities for them may be limited. The work experiences of
Judge Thomas’ mother and sister are not unigue. African~American
women historically have been represented in substantial proportions
in the labor force; however, we have yet to reap the full economic
rewards of that participation. While it is true that many of us
have improved ocur status as workers, many more remain in low wage

jobs.* Even when women hold equal amounts of education, job

training, and work experience, they are three tinmes more likely to

* "We Remember®, Statement of African-American Women for
Reproductive Freedom, (1989).

* For example, in 1989, 27.3 percent of employed black women
were in low-paying service occupations, as compared to 16.1 percent
of white women. M. Power, %"“Occupational Mobility of Black and
White Women Service Workers," (Presented at the Institute for
Women‘’s Policy Research Second Annual Women’s Policy Conference,
June 1990) (unpublished manuscript).

6
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earn low wages as white men.® African-American women are four
times as likely to be low wage workers.* fThe average family income
for black women is less than that of white women.’ The
unemployment rate is higher for black women than for white women.®
Black women -- like Judge Thomas’ sister —- are more likely to hold
several low-wage part-time jobs with no health insurance or other
benefits.

As demonstrated by Judge Thomas’ own experience, the status of
black women in the workplace contributes to their poverty and to
the poverty of their families. The number of black women who head
househclds is growing; to the extent that single parents fare badly
in the labor market, or are unemployed, their children suffer.
That Judge Thomas’ mother and sister have worked as crab pickers,
cooks, and maids, as have thousands of other black women, is not an
accurate indication of their abilities, but rather a reflection of
the dearth of choices available to them as black women -- in

particular black women heading households in rurail Georgia.

® National Displaced Homemakers Network and the Institute for
Women’s Policy Research, "Low-Wage Jobs and Workers: Trends and
Options for Change", Washington, D.C. 1989,

¢ 1d.

7 On average, the 1989 median annual earnings of black
women working year-round and full-time was $17,389 -- 61% of white
men’s annual earnings of $28,541. The figure for white women for
the same period was $18,922, or 66% of the anhual earnings of white
men. National Committee on Pay Equity, Newsnotes (March 1991) at 6.

. Overall, 11 percent of black women who desire to work are
unemployed, compared with 4 percent of white women. Staff Report,
United States Civil Rights Commission,

: ; October 1990.
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Judge Thomas’ positions on affirmative action, wage
discrimination, clase action litigation, and other proven remedies
for discrimination may possibly become law and public policy that
would further limit the choices for black women in the workplace.
For example, Judge Thonas has repeatedly attacked well-established
Supreme Court case law on affirmative action -- even when developed
to remedy proven egregious discrimination and despite its
dexonstrated effectiveness in expanding equal employment
opportunity. As head of the EEOC he deliberately chose not to seek
goals and timetables in settlement agreements and consent decrees,
changing course only in reluctant response tc vigorous objections
from members of Congress. He drastically cut back enforcement of
the Egqual Pay Act, the law that prohibits gender-based
differentials in jobs that are equal or substantially equal: and,
notwithstanding the EEOC’s obligation to enforce the laws
prohibiting gender~ and race-based wage discrimination, he adopted
a cramped analysis of Title VII‘’s application to such
discrimination that left the claims of many women unremedied. And,
in spite of the proven effectiveness of class action litigation,
Judge Thomas criticized the EEOC’s reliance on that strategy and
reduced the resources devoted to it =-- cauging a substantial
reduction in the number of class action cases filed by the agency.

Of equal concern to me is Judge Thomas’ record on reproductive
freedom. That issue is all too often viewed through the narrow
prism of abortion and thought to he of interest only to white
women. That is not the case. The fundamental right to privacy,
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including the right to abortion, is at the core of eguality for all
women, including black women and other women of color.* If women
cannot control their own bodies, it is difficult -- if not
impogsible -- for them to fight for or enjoy the other rights to
which they are entitled.

Black women interpret this right as the right to choose to
have a baby, as well as the right to choose not to. Por black
women, the right to reproductive freedom also means access to
information about family planning options and to safe and
affordable health care, including pre-natal and post-natal care.
No one needg a broad array of reproductive choices more desperately
than black women, poor women, and women with children.** Wwhen
women’s reproductive freedom is curtailed, black women and other
women of color and thelr families suffer first and most deeply.

Before he was nominated to the Court, Judge Thomas wmade
speeches, wrote articles, and signed on to reports that criticized
or attacked constitutional protections of reproductive freedom that
have enhanced the power of black women over their own lives. His

post-nomination retreat from his record, hie refusal to discuss Roe

* National Council of MNegro Women and Communications
Consortium Media Center, "Women of Color Reproductive Health Poll™,
August 30, 1991. The survey respondents included African-American
women, Latinas, Asian women, and Native American women. Ahout
three-fourths of those responding teo the survey agreed that the
decigion to have an abortion is one that every woman should make
for herself.

1 statement of African American Women for Reproductive
Freedom.

1 gtatement of African-American Women for Reproductive
Freedom; Women of Color Reproductive Health Poll (From PN. 9).

9
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to any meaningful degree, and his claims that he has never thought
serjously about these issues provides us with scant comfort. A
decision to overturn Roe will have drastic implications for our
lives and our health. Women who are captives of poverty or
geography, including many women of color, would be robbed of their
choices and again forced to risk their lives in back alleys.

In conclusion, I want to repeat that this has been a most
difficult decision for me to make. Our role models are all tco
few, and Judge Thomas’ personal achievements are indeed impressive.
However, we cannot afford to let those achievements blind us to the
reality of his record on issues of critical importance to black
women =-- including, but not limited to, his apparent lack of
compassion and understanding of the struggle of the black women in
his life. Our role models -- and our Supreme Court justices —
should include not only thoge men and women who have demonstrated
personal achievements, but also those men and wonmen who have
demonstrated an understanding of what it takes to rise up and out
of oppressive circumstances. All of us who have “"made it"™ have an
obligation to help others, and to recognize that others need our
help. Judge Thomas has been able to dream and to reach for his
dreame; yet-he has ignored the need for or worked to deny that

choice to others. He should not be confirmed.

10
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The CrAIRMAN. Professor, you went well beyond the 10 minutes.
I did not cut you off, because, obviously, it was such a heartfelt
statement you were making.

Ms. Kmng. Thank you, Senator.

The CHAlRMAN. It was as moving statement. I understand the

degree of difficulty, I think I understand—Ilet me rephrase that, I
appreciate how difficult it is for you, a proud woman who probably
has been reluctant to talk about her past, not for lack of pride, but
for concern that others may react like maybe many people did,
black and white, with a sense of sympathy. And knowing of you
anc}{ your reputation, that is the last thing you want or need or
seek.
But I appreciate your testimony, and I hope you all appreciate—I
know that your two colleagues, knowing this place as well as they
do, will fully appreciate what is about to happen, and that is there
is only about 2% minutes left for me to go and vote. If I miss the
vote, I assume, Professor, you will do what you would do for a stu-
dent in class and write a note for me, indicating that you were the
reason I was late.

With that, we will recess. I am told that we are going to have
three votes back to back. We try to catch the very beginning of the
third vote and get back to start, so we will recess for approximately
15 to 17 minutes. We will, I say to the last panel, we will in fact
have the last panel, made up of Ms. Holyfield, Bryant, and Frazier,
we will hear their testimony today, but keep in mind we are going
to honor the fact that Yom Kippur is tomorrow and the observance
beging late this afternoon, so we are going to try very hard to
finish by 4. :

Again, I will recess for 15 minutes——

Senator SPECTER. Senator Biden.

The Cuairman. I am sorry, Senator Specter, I yield the gavel to
you. I am going to go vote, and you can recess whenever you feel
appropriate.

Senator SpECTER [presiding]. Thank you very much, Mr. Chair-
man.

As Senator Biden noted, we are in the midst of a vote, so I have
gone over to vote and I have come back and had to leave just as
Professor King was testifying. I have tried to read your statements
on the subway, but have not got too far on reading the statements.

I did get into Ms. Lichtman's statement and noted the concern
on the issue of women’s rights and I believe on the abortion issue.
Let me ask a question of you women, generally, and that is, a cen-
tral core of concern has been raised by a number of Senators about
Judge Thomas not answering how he is going to rule on Roe v.
Wade. Judge Souter, now Justice Souter, refused to answer that
question, as well, and nine Senators voted against Judge Scuter on
that basis.

Do you think that—I am sorry, Ms. Lichtman and Ms. Green-
berger have not made statements yet, so you—

Ms. LicitmaN, I thought you were significantly advantaged, as
no one else had had the opportunity to hear our statement, but we
are prepared to answer your questions, if you would prefer to go
on.
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Senator SPECTER. | think that is a core guestion. Candidly, it is
not the core question for me, but I think it is for some Senators,
and there has been a contention—I have stated my view and it is
worth just a momentary summary.

I think I have pressed hard on answers to questions, but I believe
that when it comes to an issue like Roe v. Wade or a specific case.
You have to have it in the context of a specific factual situation,
you have to have briefs, arguments, deliberation among the Jus-
tices and then a decision. There are a lot of permutations of the
way the issue can arise.

But I would be interested tc hear your views on that question.
Professor King.

Ms. King. As I stated, Senator Specter, my opposition to Judge
Thomas has a number of sources, not just his lack I think of under-
standing about the reproductive needs of black women, but I do
indeed believe that the right of privacy, a right of privacy that in-
cludes a broad range of choice, is one of the bottom principles or
basic principles that I would look for in a Supreme Court Justice.
It is not the only one.

1 feel that way about the principles articulated in Brown v.
Board of Topeka, and I would be opposed to any nominee whose
record did not demonstrate an appreciation of the fundamental
nature of that principle for our jurisprudence.

I am not suggesting that he needs to be examined on Roe v.
Wade as a specific case holding. I am, in fact, concerned about his
views about the right to privacy and reproduction.

Senator SpecTeErR. So, you would not disqualify him, Professor
Ié,ingé?solely on his failure to answer how he would rule on Roe v.

(o7

Ms. King. Not on how he would rule on that specific case, but I
would disqualify him, if I were not satisfied about how he felt
1about the right to privacy and reproductive choices, more general-
Y, yes.

ﬁer‘;abor SPECTER. So, you would want an inquiry as to his philos-
ophy?

Ms. King. Yes, indeed, Senator.

Senator SpecTer. Well, he testified fairly extensively about his
recognition of a right to privacy and a right to marital privacy and
a right to privacy for those who were not married. Do you think his
testimony went far enough in that respect?

Ms. Kincg. Let me say, Senator, that by examining his record
before these hearings and listening as well as I could, with my
other responsibilities while the hearings were going on, yes, he
indeed made those statements, but I would say that he certainly
was not as clear as I would like him to be about exactly what right
to privacy he was affirming.

. Sengbor SPECTER. Ms. Greenberger, how do you respond to those
issues?

Ms. GREENBERGER. I think there are several bases for my con-
cerns with Judge Thomas’ testimony here with respect to the right
to privacy in general, as well as covering the issue of abortion in

rticular that go beyond the concerns with respect to Judge

uter, which I had, as well.
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First of all, in the case of Judge Thomas, he came to these hear-
ings with a record of having criticized the right to privacy, having
endorsed statements of others and reports, especially the Lehrman
article that has been discussed in some detail in a lavish way.

Senator SpecTER. Well, anything besides the Lehrman article?

Ms. GREENBERGER. Yes, well, the White House Study Group,
which he endorsed and then said he had not read. There was his
citation to Roe v. Wade in an article that he had written with some
implicit eriticism of it as a controversial case, his discussion of the
right to privacy as being an invented right in another forum, his
discusgsion in political context of abortion as an issue that was trou-
blesome. I think there are a number of specific statements that
were a part of his record before these hearings that were the cause
for concern, to begin with.

His statements with respect to his record I think added to the
concern immeasurably. This is an issue, regardless of where one ul-
timately comes out, which is enormously important to every Amer-
ican, and certainly to every American woman and her life and
health. For him to have picked out the Lehrman article, regardless
of where he was located when he did so, and say that it was a
splendid article, a splendid example of the application of natural
law, had to have signaled, because it was such an extreme article,
taking a position, in essence, that abortion should be illegal across
the country, a gross insensitivity to the importance of the issue, if
one credits at full value his statement that he skimmed it at best
and barely read it.

The fact that during these hearings, after so much had been
made of the article, he said that he had not even read it, really I
think was a devastating comment to those of us who looked for
something that we could come away with, a sense of reassurance
that he was approaching this with an open mind. He certainly said
he had an open mind, but when he discounted these extreme state-
ments and treated the issue in such a cavalier way, however he
were to come down on it, I think that in and of itself set off enor-
mous concern and worry and exacerbated what had been a very
troublesome record.

Finally, I add the contrast between his answers in the area of
privacy, which were not very specific, which never did deal with
the explicit right to privacy for an individual who was not married
in any clear way, let alone moving up to some of the more specific
principles underlying Roe. When we contrast that failure to re-
spond to the very specific responses he gave to other issues that are
of burning importance that will come before the Court, where he
not only talked about the legal analysis, but the boitom line hold-
ings, I think that we see a very different and very extreme cause
gor worry here that is even greater than it was in the case of Judge

outer.

Senator SpecTER. Ms. Greenberger, let us examine that for just a
minute. He had the single line approving the Lehrman article and
he commented about that, that he was crediting Lehrman, because
he was in Lehrman Hall, and the Lehrman dealt in detail with the
abortion issue, but Judge Thomas' comment about Lehrman did
not deal with it at all.
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Then in one of his speeches he had made a reference to Roe v.
Wade as being an issue that the conservatives sharply disagreed
with. Then you have his refusals to respond on the question on pri-
vacy beyond a short distance on agreeing that there was a right to
privacy, marital privacy, and then privacy for unmarried people.
Then you do have him answering some gquestions, which he may
have been ill-advised to answer, on the separation of church and
state, for example, the establishment clause, and I wondered—
nobody asked him whether he knew that case was on the docket
for next year, but I do not think anybody can be expected to know
everything about the docket. He answered to some extent on the
exercise clause, he answered the death penalty question, and that
is about it.

Ms. GREENBERGER. Well, those are quite a number of burning
issues, no doubt.

Senator SrECTER. All right,

Ms. GREENBERGER. I would like to go back for 1 minute to some
of the——

Senator Specter. 1 would like to just review the record as to your
basis and just understand that those are the operative facts that
lead you to conclude that if he answered on the ones I articulated
and did not further on the abortion question, that leads you to your
concern and essentially to your opposition.

Ms. GREENBERGER. I think, as I said, there were multiple bases, If
you lock first at the Lehrman article and the fact that he said he
complimented it because he was in Lehrman Hall, the article is a
radical approach to banning abortion across the country. If one
wanted to be gracious and kind in making a speech in a hall
named after someone, there were many, many ways that he could
have complimented Mr. Lehrman. There were many things he
could have said that he admired about the article in a way that
was qualified.

We saw that he was very skilled at qualifying his answers over
all these days. It was not a qualified statement, and the fact that
he called it a throw-away, to me, if we credit the fact that he
skimmed the article, it was as throw-away, it was, in essence, a
gratuitous compliment on an issue of such burning importance in
this country, an issue that is of such heartfelt importance to the
health and lives of women, I cannot credit that as an acceptable
response. That is my first basis.

With respect to his saying that conservatives find Roe v. Wade
controversial, he called himself a conservative. He did not distance
himself in any way. That is, in fact, his trademark, that he is a
conservative, He did not say some conservatives may view it as
controversial and, as we all know, some conservatives might not.
He pulled himself in. These were implications, these were state-
ments, these were praise.

The fact that he signed onto the White House Working Commit-
tee report on the family and did not read it, and to this point had
not in the hearing really gone through it—at best, for him, if we
credit all of those statements as true, show the kind of ingensitivity
that Professor King talked about and is so concerned about.

Senator SpECTER. Ms. Lichtman.

Ms. LicHTMAN. Senator, can | jump in for 1 second?

56-271 0—93-—10
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Senator SpECTER. By all means, it is your turn.

Ms. LiceTMaN. I want to lay out with you for 1 minute the anal-
ogy that Professor King began a few minutes ago around Brown v.
Board of Education, because, indeed, I think your questions sug-
gest, to me at least, that you think perhaps we are being overly
rigid in what we are expecting.

While I do not think anybody is asking, certainly we are not,
that someone come here and prejudge a particular fact situation
before it is presented in a courtroom, we are saying that there are
some fundamental principles about which a nominee must assure
us in its application, or that person is not worthy of confirmation.

For instance, could a nominee in 1991 come before this commit-
tee and assert that they believed that States sanctioned separation
or apartheid if you will, it is constitutionally based? I doubt it. I
don’t think that a nominee could be neutral on the application of
those constitutional principles and get confirmed either.

I think there is wide agreement that there are some fundamen-
tal rights, and that is really the analogy here. What are the funda-
mental rights, the application of those constitutional principles
that Judge Thomas was unwilling to come forward and assert. And
I find that very troubling.

If T take the Brown analogy further, he was quite willing, by the
way, to criticize Brown historically, but say he agreed in the hold-
ing. Now, he may have found that right in a clause of the 14th
amendment that you and I might not agree with, but he was will-
ing to say that there were constitutional principles——

Senator SpecTER. Ms. Lichtman, I am sorry to interrupt you, but
I have just 5 minutes to get to vote, and that is a minimum time.

So, the committee will stand in recess for 10 minutes. Thank you.

[Recess.]

The CHAIRMAN. The hearing will come to order.

. Thank you for helping me accommodate the Senate schedule
ere.

N?ow, who is on first and who is on second? Who has not testified
yet!

Ms. GREENBERGER. [ would be happy to.

The CHAIRMAN. Ms. Greenberger, if you would, please, we would
appreciate it.

STATEMENT OF MS. MARCIA GREENBERGER

Ms. GREENBERGER. Thank you, Chairman Biden.

The National Women's Law Center is opposed to the confirma-
tion of Judge Clarence Thomas to the Supreme Court. We do not
take this position lightly, and I know that is the case for many of
the witnesses who have indicated their opposition.

We oppose Judge Thomas because of our grave concerns that,
based on his record, Judge Thomas does not have a commitment to
the core constitutional and statutory protections that form the
basis for women’s legal rights in this country. Instead, Judge
Thomas has taken positions that conflict with women’s rights
under the equal protection clause of the Constitution; the constitu-
tional right to privacy; and women’s rights to education and em-
ployment secured by Federal law.



281

You did make reference to the report that the National Women’s
Law Center prepared, and I will ask that that be made a part of
the record.

We looked at his record in that report, and I can now say, unfor-
tunately, that Judge Thomas’ testimony before this committee has
intensified rather than allayed our concerns.

Judge Thomas has been nominated to fill a crucial seat on the
Supreme Court. Last term, five Justices announced their intention
to rethink cases decided by narrow margins over spirited dissents.
With the changing composition of the Court, cases upon which
women’s legal rights really could now fit into the category of those
ripe for rethinking.

In particular, we fear for women’s protection under the equal
protection clause of the Constitution. The equal protection clause
has been interpreted to give special protection to women against
Government-sponsored discrimination. Key cases have given
women equal rights to parental support, to be executors of estates,
to Sociaquecurity bene]f)1t3 for their dependents, for their children,
for their spouses, to serve on juries, and to Government employ-
ment and education benefits. Until 20 years ago, when the stand-
ard changed for measuring sex discrimination under the equal pro-
tection clause, no challenge to Government-sponsored sex discrimi-
nation was ever successful.

With Justice Marshall's retirement, there are only four members
of the Supreme Court who have accepted this heightened protec-
tion for women under the Constitution. Justice Rehnquist has con-
sistently opposed providing that protection to women, and the posi-
tions of Justices Scalia, Kennedy and Souter are unknown. There-
fore, Judge Thomas’ views on this issue are of the utmost impor-
tance.

Unfortunately, Judge Thomas' record of supporting. the applica-
tion of natural law as reflected in the Declaration of Independence
provides little, if any, protection for women. Judge Thomas’ testi-
mony at this hearing calling into question how his past statements
of natural law apply to deciding cases under the Constitution pro-
vide little comfort to those looking for an understanding on his
part of the nature of sex discrimination or the way the heightened
scrutiny test has actually been used by the courts to eradicate sex
discrimination in this country.

His statement, for example, made to Senator Kennedy, and I
quote: “I don’t think that Professor Sowell or others are in any
way sexist or in any way people who would discriminate,” demon-
strates this lack of understanding. Thomas Sowell has denied the
very existence of sex discrimination in employment based on
stereotypes of women’s abilities and interests. Yet, the heightened
scrutiny test must be applied “free of fixed notions concerning the
roles and abilities of males and females,” and the purpose cannot
reflect “archaic and stereotypical notions” about men and women.
Whether or not Thomas Sowell thinks he is sexist or means to
sanction discrimination, his rationales for women’s lower pay and
limited job opportunities are precisely the rationales which Ii.nave no
place in the true heightened scrutiny test.

So, too, women's constitutional right to privacy, which includes
pregnancy and termination of pregnancy, is at risk. Four Justices
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have already applied a standard which, in effect, overturns Roe v.
Wade, and Justices Souter and O’Connor have each taken positions
that are cause for alarm.

At gtake is not only the continued vitality of Roe v. Wade, but
the degree to which States could restrict rights related to abortion,
contraception and other privacy rights. The actual contour and
scope of the right to privacy could well be determined by the
person who takes Justice Marshall’s seat. Of great concern is that
Judge Thomas has praised legal theories taking the most extreme
position on the right to privacy and abortion—theories that could
not only overturn Roe v. Wade, but require States to criminalize
abortion.

His statements at the hearing that he only skimmed, or never
even read extreme positions he praised or endorsed, are unavailing.
His willingness to discuss other controversial legal doctrines, while
refusing to discuss this most critical issue, only heighten the ¢on-
cern. If Judge Thomas is unwilling to speak, the members of this
committee must recognize the ominous portent of his silence.

Finally, we have seen the twin pillars of statutory rights central
to women—title VII prohibiting sex discrimination in employment
and title IX prohibiting sex discrimination in education—endan-
gered by increasingly restrictive Supreme Court interpretations.

From May 1981 te May 1982, Clarence Thomas was head of the
Office for Civil Rights, the office that enforces title IX. For 8 years
he then served as Chairman of the Equal Employment Opportuni-
ties Commission, which enforces title VII. During these years,
Judge Thomas ignored court orders, refused to enforce Supreme
Court decisions, and was criticized repeatedly by Congress because
of his poor enforcement record.

The National Women's Law Center was counsel for the sex dis-
crimination plaintiffs in the WEAL and Adaems cases, the cases in
which a Federal judge expressed his frustration and concern with
Clarence Thomas, as head of the Office for Civil Rights, for not
complying with the court order designed to get enforcement
moving again.

We saw Judge Thomas limit the scope of title IX and the other
antidiscrimination laws—even to the point of being criticized by
Brad Reynolds, who was then Assistant Attorney General for Civil
Rights at the Justice Department. And we saw Judge Thomas cut
back seriously on the employment rights of women, minorities, and
the elderly at the EEQC. Again, Judge Thomas' attempts at the
hearing to minimize the significance of the court order against him
and to dismiss the devastating impact on people across the country
of the policies he adopted are unconvincing.

Judge Thomas said that he enforced the law vigorously when in-
dividual victims of intentional discrimination were harmed. But his
record proves otherwise. For example, Judge Thomas tolerated em-
ployer policies intentionally barring women of child-bearing years
from jobs, and reduced EEOC efforts to protect women suffering in-
tentional pay discrimination.

As Chairman of EEQC, Judge Thomas went so far as to criticize
one of EEOC’s own major sex discrimination cases, the Sears case,
which sought to open higher paying jobs to women--to the point
where Sears, in defending the case, tried to call then Chairman
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Thomas as a witness on its behalf. The ABA Model Code of Profes-
sional Responsibility bars even a junior EEQC lawyer on the case
from making those kinds of public statements.

Judge Thomas assured this committee that he would not justify
discrimination, nor he said, “would I shy away from it.” But his is
a record of shying away from discrimination, of closing his eyes,
and turning his back on victims of discrimination who sought the
help of the Government agencies he ran, and of embracing and
praising individuals who would undo the major gains women have
won under the law in the last 20 years.

Thank you.

[The report follows:]
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Judge Clarence Thomas: A Record Lacking in Support of Women’s Rights
EXECUTIVE SUMMARY

What is at stake

The Supreme Court has shifted radically in recent years. In June, Chief Justice Rehnquist, in an
opinion joined by Justices O’Connor, Scalia, Kennedy, and Souter, announced the Court’s intention to
rethink cases decided by narrow margins over "spirited dissents.” The Court may be poised o reverse

decisions protecting women’s rights, including:

L] The constitutional right to equal protection of the laws, which ensures that any
government policy that discriminates based on sex must be substantially related to an important
governmental objective not based on stereotypes about gender roles, Only four Justices are
known to support this type of analysis, known as “heightened scrutiny,” for sex-discrimination;

others may hold such laws to a weaker standard.

= The constitutional right to privacy, which includes macriage, contraception, preguancy,
and abortion. At least four sitting Fustices oppose constitutional protection for the right 1o

privacy.

LB Broad interpretations of statutes barring sex discrimination, including Title IX,
relating to education, and Title VII, relating 10 employment. In recent years, increasingly
conservative majorities have narrowed these statutes, leaving increasing numbers of women who

experience discrimination without remedy.
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Because of the growing activism of the Court, the next Justice’s views regarding each of these key

protections for women are critical.

Judge Thomas's views: Equali Protection
Judge Thomas’s articuiated views and record are antithetical to the continued viability of the
heightened scrutiny standard of protection against sex discrimination under the Equal Protection Clause

of the Fourteenth Amendment,

] Judge Thomas's view that the Constitution should be interpreted as the founders originally
intended freezes the Constitution at the time of its drafiing — a time when women were second-

class citizens, could not vote, and were subjugated to their fathers and husbands.

L ‘The original intent of the Founders, according to Judge Thomas, is to be found in the
Declaration of Independence, which in turn is based on "Natural Law" principles. Natural Law
principles found their most consistent application in a century of Equal Protection cases decided
before 1971. In these cases, "women’s patura roles” as wife and mother were considered reason

enough to deny women importamt benefits and opportunities.

[ ] Judge Thomas proposes to make the Privileges or Immunities Clause the "core of the
Fourteenth Amendment.” This provision of the Constitution has never pravided protection
against sex discrimination, is a discredited source of individual rights, and is inadequate as a

substitute for the Equal Protection Clause.
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[ In fact, Judge Thomas has made statements that indicate that he is skeptical that sex
discrimination in employment exists. Rather, he has stated that women choose Jower-paying jobs
of their own accord. He has also praised the theories of Thomas Sowell, who writes that women

do not experience the type of discrimination that should be prohibited by law.

Judge Thomas’s views: Privacy
Judge Thomas’s record indicates that he is hostile to the Ninth Amendment fundamental right to

privacy and that he would an interpret the Constitution to protect life, defined to begin at conception.

a Judge Thomas has described the Court’s interpretation of the Constitution to include a
right to privacy through the Ninth Amendment as an "invention.” He has specifically criticized
the analysis of both Griswold v. Connecticyt, which upheld married couples’ right to use birth

control, and Rge v._Wade, which protects women's right to abortion.

L] The right to privacy criticized by Judge Thomas also protects the right to marry and
divorce, and to have children. If no right to privacy exists, a legislature may place onerous

restrictions on these intensely private matters.

. In fact, Judge Thomas has wrinen that "allowing, restricting, or . . . requiring abortions
are all marters for a legislature to decide,” He sees no role for the Court in protecting women’s

right to privacy.

L Judge Thomas's theories of Namural Law, however, do support a right to life for the

fetus. In praising Lewis Lehrman’s article that argues that the Constitution and the Declazation
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of Independence must be read together to guarantee a fetns’s right to life, Judge Thomas indicated
that Lehrman’s was "a splendid example applying natural law.” The logical end of Lehrman's

and Judge Thomas’s theory is that all abortions must be banned.

Judge Thomas's yiews: Discrimination in Education

Judge Thomas's overall record as Assistant Secretary for the Office for Civil Rights (OCR} of
the Department of Education was characterized by a concerted effort to minimize enforcement of Tide
IX and other anti-discrimination laws, even where intentional discrimination against individuals was

involved.

L] Judge Thomas defied a federal court order designed to secure enforcement of Title IX

and other civil rights laws.

» During Judge Thomas's tenure, OCR sought 1o exclude most cases of employment
discrimination from the scope of Tide IX. The Supreme Court eventually reversed the CCR
position, but in the meantime, complaints of employment discrimination in violation of Title IX

were not processed.

. Judge Thomas instituted policies that reduced remedies to victims of educational
discrimination, including those who had been intentionally denied benefits based on their sex.
During Judge Thomas's tenure, OCR implemented policies that called on educational institusions
1o assess and monitor their own compliance with civil rights laws, at the expense of individual

victims of discrimination.
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= Judge Thomas's OCR challenged Title IX's protection against mopintentional, but
pervasive discrimination against girls and women. Although proof of an intent to discriminate
was not required by the courts in ocder to establish a violation of Title IX, OCR required such

a standard, particularly in athletics cases.

Judge Thomas’s views: Employment Discrimination
As chair of the Equal Emptoyment Opportunity Commission (EEQC), Judge Thomas presided
over efforts to cut back on enforcement and limit the scope of anti-discrimination laws. These policies

limited relief even for individual victims of intentional discrimination.

L Judge Thomas's EEQC tolecated employer policies intentionally barring women of child-
bearing age from jobs. Under Judge Thomas, the EEQOC took the position that these so-called
fetal protection policies would be permitted as long as they were implemented for a legitimate
business reason and failed to process complaints for several years. The Supreme Court
subsequently reversed the EEOC position, holding that these policies had to meet the higher

“bona fide occupational quaiification” standard used for other types of sex-discrimination,

- Judge Thomas's EEOC reduced its efforts to protect women suffering intentional pay
discrimination. During his tenure, the EEOC cut back enforcement of Equal Pay Act cases, and

refused to process or issue a policy for other types of pay discrimination cases.

= Judge Thomas's EEOC failed to enforce affirmative action approved by the Supreme

Court as a remedy for intentional as well as nonintentional discrimination. He forcefully
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criticized the Supreme Court’s holding that volumary affirmative action 10 remedy
underrepresentation of women was permissible under Title VII

. Judge Thomas reduced EEOC"s use of class action cases protecting many women from

intentional discrimination while doing little to help individual women's cases.

L Judge Thomas challenged Title VII's protection against nonintentional, but pervasive
discrimination against women. Judge Thomas was openly critical of a case against Sears brought

by his agency because it relied on statistics to show discrimination against women employees.

Conclusion

When looked at as a whole, Judge Thomas’s record shows no commitment 10 core constitutional
of statutory protections for women, In fact, his stated views and actions evidence opposition to key
protections. President Bush has said that Judge Thomas is the bess "man” for the job. His record raises
concerns about the basis for that conclusion.
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INTRODUCTION

The Supreme Court has interpreted the Constitution to contain two core principles upon which
women’s access to the full panoply of rights and opportunities in this country rest. These principles are
first, that sex discrimination must be subjected to especially searching scrutiny under the Equal Protection
Clause of the Fourteenth Amendment; and second, that there is a fundamental right to privacy, which
includes pregnancy and termination of pregnancy. Any nomines to the Supreme Court who does not fully
support these two core principles should not be confirmed to the Supreme Court. Fugther, an individuat
nominated to the Supreme Court who has displayed hostility to the statutes designed to protect women
from sex discrimination iacks an essential comemitment to equal justice and should not be confirmed.

The next Justice's respect for core constitutional principlies and existing precedents upholding both
constimtionai and statutory rights is of even greater significance given the increasing activism of the
Court’s conservative wing. Last term, Chief Justice Rehnquist made clear the Court's intention to review
existing precedents, particularly those decided or reaffirmed by narrow margins over "spirited dissents. ™
Justice Marshall, in one of his last dissenting opinions, warned that the Court, due to the change in
“personnel,” had sent "a clear signal that scores of established constitutional liberties are now ripe for

reconsideration.”  Justice Marshall included a list of sixteen “endangered precedents,” including

' See Bavne v, Tennessee, 59 U.S.L.W. 4314, 4819 (1991). The Court in Payne upheld the use
of victim impact evidence in capital cases, overturning two recent Supreme Cour decisions that had
barred such evidence. Chief Justice Rehnquist’s majority opinion contended that the Court is not bound
by the doctrine of siare decisis when cases are unworkable or badly reasoned, particularly in
constitutional cases where “correction through legislative action is practically impossible.” Payne at
4819, quoting Burnet v. Coronado Qil & Gas Co,, 285 U.S. 393, 407 (Brandeis, J., dissenting).



gists (ACOG),* which reaffirmed the

right to abortion recognized in v, Wade?

The new Justice may indeed provide a fifth vote to overturn existing precedents of critical
importance to women. However, when viewed in the context of the Chief Justice’s criteria for
overniming existing precedents, the seat vacated by Justice Marshall becomes of even greater importance.
Larger majorities embolden the Court to issue broader opinions, as the need to narrowly craft a decision
10 pick up a nesded swing vote is eliminated. In areas where the Court has already begun to undermine
rights guaranteed by previcus Couns, the shift from a 54 w 6-3 or even 7-2 majority enables more
sweeping decisions of greater durability. There is little doubt that the core constitutional protections for
women are among those precedents threatened by the Court’s ideological shift and increasing activism.

Equal Protection

Until 1971, the Court had never applied the Equal Protection Clause to invalidate a law treating
men and womnen differenty. In these eaddier cases, the Court would accept any “rational” basis as reason
enough to uphold the discriminatory law, including one based on gender stereotypes. Since 1971,
however, the Supreme Court has applied more searching or "heightened” scrutiny to government policies
that discriminate based on sex. Under the heightened scrutiny standard, a state must demonstrate that
an important governmental interest is substantially served by the discriminatory practice. Further, the
test must be applied free of fixed or stereotyped notions concerning the roles of males and females.*
Using heightened scrutiny, the Supreme Court has struck down a wide variety of laws disadvantaging

women in many diverse areas of life, including women’s right to serve as executors of estates,” secure

T 476 U.S. 747 (1986).
¥ 410 7.8, 113 (1973).
¢ See infra.

3 See Reed v. Reed, 404 US. 71 (1971).



Social Security and other government benefits for their families,* be supported by their parents 1w the
same age as their brothers,” and manage jointly owned community property with their husbands.”

Since the last gender-based equal protection chalienge was heard by the Court in 1982.? the
composition of the Court has changed radically. Only four of the current Justices have used heightened
scrutiny 1o review a sex-discritninatory faw. One — Chief Justice Rehnquist — has consistently rejected
application of the heightened scrutiny standard two gender discrimination.”® Judge Thomas, if confirmed,
may well provide the fifth vote 1w remurn the Court to the days when any reason - even one based on
gender sterectypes —~ was justification enough for government-mandated sex discrimination.

Privacy

As Justice Marshall pointed out in his dissent in Payne, the right to privacy as it protects
rsnroductive freedoms, is similarly endangered by the Court’s recent realignment. Because the right to
privacy is "fundamental,” the Constitution requires that government demonstrate a "compelling” state
interest in order to justify its restriction.”” The landmark decision in Roe v. Wide, extended the right
1o privacy guaranteed by the Ninth Amendment to termination of pregnancy, assuring that the privacy

right's basic protections are fully available 1o women, as they are 1o men.? Roe followed a half-

See Weinberger v, Wiesenfeld, 420 U.S. 636 (1975); Califano v, Goldfarb, 430 U.S. 199 (1977).
?  See Stamion v, Stanton, 421 U.S. 7 (1575).

' See Kirshberg v, Feenuira, 450 U.S. 455 (1981).

*  Ser Missiasipwri Univ, for Women (MUW) v, Hogan, 458 U.S. 717 (1982).

® See infra,

" See infra,

5 40 US. 113 (1973).
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century-old line of cases, inclueding Griswold v, Connecticut, which held that the privacy right includes
the right of married couples to use contraception,®

In recent years, however, women's right to privacy has been seriously undermined, with the
Court upholding state and federal laws that severely limit women’s access to abortion. Webster v,
Reproductive Health Services, catled into question whether a majority of the Supreme Court will
interpret the fundamental right to privacy to apply to aboxtion, certain forms of contraception, and by this
questioning, to pregnancy itself. In Webster, a 5-4 majority upheld a Missouri law declaring that life
begins at conception and placing onerous restrictions on abortion, including a prohibition on the use of
public facilities to perform abortions, Last terim, again by a 54 majority, the Court relied on Webster
to hold in Rust v. Sullivan that family planning program regulations prohibiting health care personnel in
federally funded clinics from providing any information about abortion-related services did not violate
women’s right to abortion or doctors’ right to freedom of speech.'’t Webster put four Justices —
Rehnquist, White, Kennedy, and Scalia — on record as no longer applying strict scrutiny when the
privacy right to contraception and abortion is implicated. In providing the fifth vote in Rust, Justice
Souter aligned himself with the conservative attempt to render the privacy “right unenforceable, even
against flagrant attempts by government to circumvent it.™"* The right to privacy, including abortion,
now hangs by a fraying thread -- Justice Souter or Justice O"Connor, or the new Justice may provide the

fifth vote to end constitutional protection for reproductive rights.

B 331 UL.S, 479 (1965).

109 S.Ct. 3040 (1989).

559 U.S.L.W. 4451 (U.S. May 23, 1991).

59 U.S.L.W. at 4464 (Blackmun, J., dissenting),

10
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Statutory Rights

The twin pillars of stamatory rights central to women are Title VII, prohibiting discrimination in
employment, and Title IX, prohibiting discrimination in education. Each of these statutes contains broad-
based protections, the contours of which have been interpreted by landmark Supreme Court cases over
the years, For example, in the area of education, the Court has interpreted Title IX, 10 bar schools’
employment discrimination on the basis of gender,” and to allow for a private right of action so that
individuals who experience discrimination covered by the statute may seek redress through the counts.™
In the area of employment, the Court has held that the Title VII prohibitions on sex discrimination
sncompass sexual harassment,™ and policies that discriminate against women based on their parensal
suatus™ and child-bearing capacities.” As the statutes were silent in each of these important areas, the
Court’s broad reading of prohibited discrimination has made a significant difference to millions of women
in education institations and in the workplace.

In recent years, several key decisions have restricted the reach of Title VII, making it harder for
women and others who experience employment discrimination to prevail. For example, Ward's Cove
Packing Co. v. Anfonjo made it more difficult to win "disparate impact” discrimination cases in which
an apparently neutral employment practice, such as a height or weight restriction, acally discriminates
against women oc minorities.” In Price Waterhouse v, Hopking, the Court held that if an employer

makes  hiring, firing or promotion decision based on both discriminatory and nondiscriminatory faciors,

¥ See North Haven Board of Education v, Bell, 456 U.S. 512 (1982).
See Cannon v. Unjversity of Chicago, 441 U.8, 677 (1979).

®  goe Mecitor Savings Bank vy, Vinson, 477 U.S. 57 (1986).

®  See Phillips v. Martin Marietta, 400 U.S. 542 {1971),

#  See United Auto Workers v, Johnsoy Coutrols, 111 5.Ct. 1196 (1991).
2 490 1.5, 642 (1989).

n
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the employer will not be guilty of violating Title VTI if he or she can show the same decision would have
been made in the absence of in inteational discrimination.® Last tesm, in v, Arabi merican
0il Co,, the Court held that Tidle VII does not apply to United States employers who employ United
Suates citizens at locations outside the United States.™

Next term, the Court will review at least one major issue with respect to Title IX: whether or
not individuals may recover compensatory damages for intentional discrimination under Title IX. In
September, the Eleventh Circuit determined in Frankdin v. Gwinnett County Public that they may not;™
the Third Circuit in Pfeiffer v. Marign Center Area School District held 2 month later that such damages
are available in the case of intentional sex discrimination.® The Court has granted certiorari in the
Frapklin case;” its decision will determine whether women who experience sex discrimination in
education wiil be able to receive compensation for their injuries,

As the Court moves to the right, those who would seek 1o restrict the scope of and remedies
available under Title IX, Title VII, and other anti-discrimination laws have new opportunities to see
earlier decisions overruled or limiting new precedent established. At the same time, victims of
discrimination are having a harder time using the federal courts to redress their injuries. Given the
growing pawer of those on the Court whe would restrict anti-discrimination laws, it is clear that the rights
of millions of Americans who experience education or employment discrimination, as well as other forms
of bias, may be in grave jeopardy if the new Supreme Court Justice takes a narrow view of statutory civil

rights protections.

2109 8. Ct. 177 (1989).

59 U.S.L.W. 4225 (U.S, Mar, 26, 1991).

911 F.2d 617 (11th Cir. Sept. 10, 1990).

¥ 917 F. 2d 779 (3rd Cir. 1990).

¥ 59 U.SL.W. 3823 (U.S. June 109, 1991) (No. 90-918).

12
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Judge Thomas’s Record

Clearly women have much ar stake in the areas of Equal Protection, privacy, and anti-
discrimination laws. Judge Thomas’s record therefore must be examined to measure his commitment to
critical constittional and stawtory rights.

Judge Thomas and Equal Protection

Judge Thomas’s writings on "Natural Law" give cause for grave concern about his commitment
t0 a 14th Amendment that provides real protection to women. According to Judge Thomas, the
Constitution should be interpreted by examining the Declaration of Independence to discern the “original
intent” of the Framers, His theory sets him far outside the mainstream of legal thinking in two ways that
do not bode well for women. First, despite twe centuries of social change, Judge Thomas’s reliance on
the original intent of the Framers freezes the meaning of the Constitution and its amendments at the time
of their drafting. Since neither the Framers nor the drafters of the j4th Amendment were concerned with
sex discrimination, a theory of original intent could well read women out of the Equal Protection
Clause.™ Second, and even more extreme, Yudge Thomas’s view that original intent flows from the
“eclaration of Independence grounds his constitutional theory in the "laws of nature and nature’s God.”
‘To him, these "laws set forth immutable principies that existed well before the drafting of the Constitution
and will remain ever thus. Under such "laws of namre," women's “God-given” biological differences,
rather than their abilities, could become the test for determining the scope of their constitutional
protection. Not surprisingly, these Natural Law principles fotind a consistent application in the century
of 14th Amendment decisions uphelding blatant sex discrimination prior 10 1971.® It is therefore deeply
disturbing that Judge Thomas's theory of constitutional interpretation may return women to the days when

childbearing was reason enough to deny women the benefits and opportunities associated with public life.

#  See infra.
¥ See infra.
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Judge Thomas and Privacy

Natural Jaw poses a similar threat o the fundamental right to privacy. Because it was not
explicitly articulated by the Framers, under Judge Thomas's theory no right 1o privacy would exist.
He has referred to the right to privacy under the Ninth Amendment as an "invention,” and sharply
criticized the decisions, including Griswold v, Connecticut and Roe v, Wade, that apply this right.®
Of equal concern is the potential that judge Thomas’s theory of nanural law would offer constitutional
protection for a right to life for the fetus. This theory is spelled out in a 1987 American_Spectator
article by Lewis Lehrman which Judge Thomas has praised as “a splendid example of applying
natural law."” Describing Roe v, Wade as a “coup® and resulting legal abortions as a "holocaust,”
Lehrman's anticle contends that the Declaration of Independence’s statement that all men are endowed
with the inalienable right 1o life and liberty signals the Founding Fathers’ intent that 1) the fetus retain
an inalienable right to be born; and 2} that the fetus’s right is superior to any right to liberty retained
by a pregnant woman.* Such a theory would not only require the reversal of Roe v, Wade, but
could require that all states criminalize abortion. Further, i could support prosecuting women who
have abortions - and the doctors who perform them -- under criminal laws. Given Judge Thomas's
favorable commentary about Lehrman’s article, we must be seciously concerned for the future of

reproductive freedom.

*  Thomss, Civil Rights as a Principle Versus Civil Rights as an Interest, ASSESSING THE REAGAN
YEARs 391, 398 (D. Boaz ed. 1938) [hereinafter "Civil Rights™].

¥ Address by Clarence Thomas at The Heritage Foundation, Why Black Americans Should Look
to Conservative Policies, at 8 (June 18, 1987) [hereinafter *Heritage Foundation”].

*  Lehrman, The Declaration of Independence and the Right 1o Life: One leads unmistakably from
the other, THE AMERICAN SPECTATOR 21 (Apr. 1987). Lehrman supports this contention by pointing
out that "life" is ahead of "liberty” in the "sequence of God-given rights warranted in the Declaration of
Independence and also enumerated first among the basic positive rights to life, liberty, and property” in
the Constimtion. Id. at 23.

14
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Judge Thomas and Statutory Rights

Judge Thomas’s record as an executive branch official charged with enforcing key statutes
barring discrimination in education and employment raise similar concerns. As Assistant Secretary
for Civil Rights in the Department of Education and Chair of the Equal Employment Opportunity
Commission, Judge Thomas presided over efforts to cut back enforcement of and narrow the scope of
civil rights laws.® He made numerous statements indicative of a personal philosophy unsupportive
of broad protections against sex discrimination, and pursued policies consistent with that philosophy.
He defied Congress, the federal couris, and even the Justice Department or occasion, in pursuing
policies inconsistent with the law. Whether the discrimination at issue was raised through a class-
action or individual suit, and whether the case involved a disparate impact or intentional
discrimination claim, Clarence Thomas too often proved to be no friend to plaintiffs seeking w0
redress their statutory rights.

Conclusion

Given the current Court’s activist position regarding reversal of longstanding precedent, and
the narrow margins by which core constitutional protections for women are now snpported on the
Court, Judge Thomas’s views regarding constinuional interpretation taise deep concerns about the
continued viability of these protections. In the case of equal protection, he has articulated legal
theories and approaches in his writings that are antithetical to the application of the heightened
scrutiny test to sex discrimination as we know it today, Similarly, Judge Thomas has criticized the
key decisions upholding the right to privacy as applied 1o abortion and articulated legal theories and
approaches which not only deny that such a right exists, but support a right to life for the fetus.

Furthermore, Judge Thomas’s tecord of limiting the scope and enforcement of civil rights laws

*  See infra.
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suggests that he will join the conservative wing of the Court in narrowing statutory protections for
women and others against discrimination.

This report elaborates on Judge Thomas’s record in each of these key areas affecting women's
rights: equal protection; privacy; and statutory protections against sex discrimination in education and
employment. Clearly other aspects of Judge Thomas’s experience also raise important concerns,
including his legal qualifications, hostility to Congress, and lack of support for the rights of
minorities, older Americans, and the disabled. This report is intended to add to the picture of Judge
Thomas's record an analysis of his work and theories in distinct areas most critical to women. The

portrait that emerges is one that has profound consequences for the furure of legal rights and

protections in this nation,

16
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3

L JUDGE THOMAS’S VIEWS REGARDING CONSTITUTIONAL INTERPRETATION
ARE INCONSISTENT WITH PROTECTIONS FOR WOMEN UNDER THE
FOURTEENTH AMENDMENT.

Judge Clarence Thomas's articulated views and record aze amtithetical to critically importam
constitutional pratections women have gained over the past twenty years. Judge Thomas's original
intent theory, which he grounds in "Natural Law” principles, could undermine the governing Supreme
Court precedent that women have heightensd protection under the Equal Protection Clause of the
Fourteerth Amendment.” Furthermore, he threatens 1o dispense with equal protection analysis
altogether by relying on the now disfavored Privileges or Immunities Clause, which has never
afforded any protection to women, as the preferable constitutional souree of equality analysis.™

Prior to0 1971, no constinationaily based sex discrimination case had ever been won before the
Supreme Court. Cases brought under the Equal Protection Clause of the Fourteenth Amendment
failed because a “rational basis™ test was applied, giving the government virtally unlimited leeway to
treat men and women differently. For example, the Court upheld various state statutes that

prevented women from working beyond a certain number of hours, prohibited women from

¥ See generclly Thomas, Toward a Plain Reading of the Constirution - The Declaration of
Independence in Constinional Interpretation, 30 How. LJ. 691, 70102 (1987) {hereinafter
"Constitutional Interpretation”); Thomas, The Higher Law Background of the Privileges or Immunities
Clause of the Fourteenth Amendment, 12 Harv. ). L. & Pus. PoL'y 63 (1989) (hereinafier "Privileges
or Imwunities”).

¥ In his writing, Judge Thomas criticizes the Brown v, Board of Education, 347 U.S. 483 (1954),
decision for not adopting Justice Harlan's dissem in Plessy v, Ferguson, 163 U.S. 537 (1896}, and thus
failing to revive the Privileges or Immunities Clause as the core of the Founteenth Amendmem. See
Privileges or Immunities, supra, at 68.
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bartending unless their fathers or husbands owned the bars, and deterred women from serving on
juries.®

Commencing with Reed v, Reed, the Supreme Courr abandoned the rational basis analysis and
adopted what has come 10 be known as the “heightened scrutiny” test.® Under this standard a party
seeking to uphold a gender-based classification most show "an exceedingly persuasive justification”
for the classification. The burden is met only when the differential treatment is "substantially refated”
to the achievement of “important governmental objectives.” Moreover, the test must be applied "free
of fixed notions concerning the roles and abilities of males and females”; the statutory objective
cannot reflect "archaic and stereotypical notions™ about men and women.” This standard has been
used repeatedly, since 1971, to overrn discriminatory laws premised on stereotypical assumptions
about the roles of men and women. For example, the Court has struck down faws allowing
servicemen but not servicewomen to claim spouses as dependents automatically;” providing Social
Security payments to widows, but not widowers, with children;* providing for a higher age of
majority for males than females so that males were entitled to parental support for a longer period of

time;" giving husbands exclusive authority over community property;* providing Aid to Families

¥

Muller v, Qregon, 208 U.S. 412 (1908); Goesaery v, Cleary, 335 U.S. 464 (1948); and Howt v,
State of Florida, 368 U.S. 57 (1961), discussed inffa.

”

Reed v. Reed, 404 U.S, 71 (1971) (departing for the first time from the rational basis standard
of review and holding that it was 2 denial of equal protection for a state automatically to prefer men over
similarly situated women in appointing administrators for intestate estates).
Mississippi Univ, for Women v, Hogan, 458 U.S. 718, 725-6 (1982).

*  See Froutiero v. Richardson, 411 U.S. 677 (1973).

“  See Weinberger v, Wiesenfeld, 420 U S, 636 (1975).

‘' See Stanton v. Stanton, 421 U.S. 7 (1975).

@ See Kirchberg v. Feenstra, 450 U.S. 455 (1981).
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with Dependant Children to children with unemployed fathers, but not with unemployed mothers;*
and granting Social Security survivor’s benefits to any widow but only to widowers who had been
receiving half of their support from their wives.*

With Justice Marshall’s retirement, however, only four of the current Justices have a record
of applying the heightened scrutiny standard to analyze sex discriminatory policies. For example,
Justices Stevens and White joined Justice O'Connor’s majority opinion in Mississippi University for
Women v. Hogan (MUW), the last sex-based equal protection decision, to strike down a state-
supported nursing school policy to limit enrollment 10 women.* Although Justice Blackmun
dissented in MUW ,* he has previously applied the heightened scrutiny test in gender-based equal
protection challenges.” Chief Justice Rehnquist, on the other hand, has generally been hostile to a
heightened scrutiny analysis.® Justices Scalia, Kennedy, and Souter have not yet addressed any sex-

based equal protection challenge, so their position on the proper standard of review is not known.

* See Califano v. Westcott, 433 U.5. 76 (1979).
“ See Califano v. Goldfarb, 430 U.S. 199 (1977).
“ 458U.8. 717

*  Justice Blackmun’s dissent in MUW suggests that the Court did not give enough weight to the
value of single-sex education, especially in a situation in which other comparabie education programs
vere available to the excluded class.

4 See, e.g., Craig v, Boren, 429 U.S. 190 {1976) (Blackmun, J., concurring opinion} {invalidating
a statute providing for a younger drinking age for women than for men); Kirchberg v, Feensira, 450 U.S.
455 (1981) (invalidating a stamte giving husband exclusive authority over community property); and
Stanton v, Stanton, 421 U.S. 7 (1975) (invalidating a statute providing higher age of majority for males
than for females so that males were entitled to parental support for a longer period of time).

®  See, e.p., Craig v, Boren, 429 U.S. 190, 217 (1976) (Rehnquist, J., dissenting} (arguing that
the gender-based classification need only pass the "rational basis” equal protection analysis)y; Mississippi
Univ. for Women v. Hogan, 458 U.S. 718, 742 (1982) (Poweil, J., and Rehnquist, J., disseming) (stating
that state’s ability to continue single-sex university should be upheld under rational-basis analysis);
Frontiero v, Richardsop, 411 U.S. 677, 691 (1973) (Rehnquist, J ., dissenting) (arguing that district court
opinion, which stated that rational-basis test should have been appl:ed 10 statute allowing servicemen but
not servicewomen to claim spouses as dependents automatically, provided correct analysis).
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Continved vitality of the heightened scrutiny analysis for sex-based equal protection challenges
is of criticat importance for women. In the almost ten years since the Court last applied this test,
lower courts have used heightened scrutiny to hold unconstitational, for example, a law denying
citizenship 10 foreign-bomn offspring of female, but not mate United States citizens;® a trial court’s
decision in a child custody case to look less favorably on a mother’s employment outside the home
than a father’s; and the denial of a promotion to a government employee because she was pregnant
and her employer believed she should stay home with her family.™

However, recently several lower courts have evaluated government-sanctioned gender
discrimination in a deeply troubling fashion. In I1§. v. Commenwealth of Virginia (VMI), a district
court held in June of this year that Virginia may continue to exclude women from the taxpayer-
supported Virginia Military Institute because the school’s unique instructional method contributed to
the overall diversity of the Commonwealth’s public university system.” The court found that this
instructional method — which involves tormenting of first-year smudents, frequent punishment, lack of
privacy, and intentional inducement of stress -- would uitimately have 1o be abandoned if the school

becante coeducational because most women would require a “system that provides more nuriuring and

®  See Elias v, Department of State, 721 F. Supp. 243 (N.D. Ca. 1989).
®  See Linda R, v, Richard E., 59 U.S.L.W. 2327 (N.Y. App. Div. 2d Dept. Qct. 1, 1950).
# See Herrin v, Newton Central Appraisal Districy, 687 F. Supp. 1072 (E.D. Tex. 1987).

2 No. 90-0126-R, slip op. (W.D. Va, June 14, 1991). Judge Thomas was asked ap. : the VMI
case during his confirmation hearings for the D.C, Circuit Court of Appeals. In response, Judge Thomas
stated that it would be inappropriate for him to comment on a case that might come before a circuit court.
He did, however, incorrectly identify the case as a possible violation of Title VI of the Civil Rights Act -
- which bars race disctimination in education -- rather than as a gender-based equal protection challenge.

n; ence Thomas to the Ufnited States Court of Is for
of Columbia Before the Senate Comm, on the Jugiciary, 101st Cong,, 24 Sess. 56-57 (1990) [hereinafter

"Court of Appeals hearings"}.
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support.”® The court furiher noted that the presence of women would distract men from their
studies, increase pressures relating to dating, and impair the gsprit de corps of the institution. The
YMI decision provides an opportunity for the Supreme Court to reverse MUW, which held
unconstitutional a publicly funded women’s nursing school. VMI's reliance on women's inability to
adapt to an environment that was not “nurturing” flies in the face of the Count’s position in MUW
that stamtory objectives may not reflect stereotypic views of males and females.

Another recent decision similarly counters constitutional principles established in earlier cases.
In United States v, Hamilton, the Fourth Circuit held that the Equal Protection Clause does not
prohibit prosecutors from using peremptory challenges to exclude women from criminal juries on the
basis of their sex.® Although the Supreme Court since 1975 has held that the Sixth Amendment
right to a fair trial prevents women from being excluded from a jury based on their gender, and in
1988 held that the Equal Protection Clause bars the use of peremptory challenges 10 exclude jurors
based on race, the Fourth Circuit declined to extend the equal protection analysis to women.” As
a resuit, the court upheld the prosecutor’s elimination of three Black women from the jury solely
because they were women.*® This case has serious implications for women’s right to be free from
government-sponsored discrimination, with particidarly troubling results for women of color: the fact

that sex but not race is an acceptable reason to strike 2 juror ailows prosecutors to limit the

®  Slip op. at 15,

% 458 U.S. at 723, 725 ("Care must be taken in ascertaining whether the statutory objective itself
reflects archaic and stereotypic notions.”).

* 850 F. 2d 1038 (1988), cerv. denied, 110 8.Cr. 1109.
% See Batsop v, Kentucky, 476 U.S. 79 (1986).

* The Ninth Circuit reached a contrary resuit in 1,S, v, DeGross, 59 U.S.L.W. 2204 (1990}, The
conilict in the circuits suggests that this issue may be considered by the Supreme Court in the near future.

* 850 F.2d a1 1041.
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participation of Blacks on the jury by striking Black women, but not white women or Black men.”
Given the important role that the Equal Protection Clause has played in ending gender
discrimination, the recent decisions of lower courts in VMI and Hamiltop are disturbing indeed. With
the shift in the make-up of the Coun, it is of critical importance that the next Supreme Court justice
show commitment to preserve the kind of equal protection analysis that has served women well over
the last two decades.
B. d ’s Vi nstituti 1} n is I i Wi

f Gender- istincti 1 Protecti
f the Fi th Am

Judge Thomas's writings on "Natural Law" as the basis for constitutional interpretation raise
grave concerns about his commitment 1o a heightened scrutiny analysis "free of fixed notions
concerning the roles and abilities of men and women."™ If he lacks this commitment, Judge
Thomas could well provide the deciding fifth vote to return the Court to the days when preserving
women's traditional role in the family was reason enough to deny women the economic, social, and
family benefits and opportunities associated with equal status under the law.

Although Judge Thomas claims t2 “not have a fully developed constitutional philosophy,
he has written numerous articles arguing that the Constitution shouid be interpreted by examining the

Deglaration of Independence and other founding documents to discern the “original intent” of the

Framers.® The Declaration, in turn, embodies morat principles of higher iaw, or "nawral law."™®

*  In Hamilton, the prosecutor declined to strike two white women prior to the time it struck the

last two Black women. 850 F. 2d at :041.

@ MUW, 458 U.S, 718, 724-25 (1982),

L]

Court of Appeals hearings, supra, at 368.

e [TThe original intention of the Constitution [is] the fulfillment of the
ideals of the Declaration of Independence, as Lincoln, Frederick
Douglass, and the Founders understood it.
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Judge Thomas's theory sets him far outside the mainstream of legal thinking® in two ways that
present serious dangers to women’s equal protection rights.

First, despite two centuries of social change, Judge Thomas’s reliance on original intent of the
Framers freezes the meaning of the Constitution and its amendments at the time of their drafting. In
order to reconcile original intent with the existence of slavery, Judge Thomas argues that the founding
documents intended equality for blacks. He states that slavery was "the greatest violation of the
fundamental principle of equality, one of the [Founding Fathers’] higher law principles informing the
Constitution."®* To support his thesis, Judge Thomas refers 1o The Federalist Papers in which the
slave trade is described as an "unnawral traffic.”® In fact, he says, the Founders abhorred the
institution of siavery so much that they did not permit the words "slave” or "slavery” to appear in the
Constinution,*”” Furthecmore, according to Judge Thomas, the "three-fifths” clause, which counted

black maies as "three-fifths” of a man for taxation and representation purposes, was meant in fact to

Constitutional Interpretation, supra, at 693.
@ Civil Rights, supra, at 400.

&  See, e.g., J. ELY., DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 50 (1980)
{“The idea [of natural law] is a discredited one in our soeiety, however, and for good reason. . . . [Y]ou
can invoke natural law to support anything you want. . . . Thus natural law has been summoned in
support of all manner of causes in this country -- some worthy, others nefarious -- and often on both sides
of the same issue.”); Calder v_DBull, 3 Dall. 386, 399 (1798) (Iredel, J., dissenting) ("[TIhe Court
cannot pronounce [a law] to be void, merely because it is, in their judgment, contrary to the principles
of patural justice. The ideas of namral justice are regulated by no fixed standard: the ablest and the
purest men have differed upon the subject™); A DICTIONARY OF MODERN LEGAL UsaGE (1990)
("Twentieth-century legal scholars have mostly rejected the notion of natural law on positivist grounds,
because genuine scientific knowiedge cannot validate value judgments, and natural law is composed
entirely of value judgments. The modern user of this term should be aware of the debate surrounding
the concept it denotes, and of the generaliy low regard in which the concept is now heid.").

% Privileges or Immunities, supra, at 64,
% Constirutional Interpretation, supra, at 695.
67

Constintional Interpretation, supra, at 696.
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weaken the power of the slave states by reducing the number of people who couid be counted for
representation in the House of Representatives.®

Through this reasoning, Judge Thomas extends his concept of the Founding principies of
equality to include Blacks. But he has said nothing about how, if at all, these founding principles
apply to women. That women wounld be included in the Founders® principles of equality is
improbable, as it is well established that neither the Framers of the Constitution nor the drafters of the
Fourteenth Amendment were cencerned at ail with sex discrimination.® The theory of original
intent effectively reads women out of the Constitution, and inevitably leads to a return to the use of
the rational basis test, instead of heightened scrutiny, in sex-based egual protection challenges. This

rational basis standard offers virtually no protection to women.

#  Constitutional Interpretation, supra, at 696.

® In fact, the first time that gender was mentioned in the Constitwion, the right to vote was
specifically reserved for men.

But when the right to vote at any election for the choice of electors for
President and Vice President of the United States, Representatives in
Congress, the Executive and Judicial officers of a State, or the members
of the Legislature thereof, is denied to any of the male inhabitants of
such State, the basis of representation therein shall be reduced in the
proportion which the number of such male citizens shall bear to the
whole number of male citizens twenty-one years of age in such State.

U.S. Const. amend. XIV §2 (1868).

4

56-271 0—93——11
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Second, Judge Thomas grounds his constitutional theory in the "laws of nature and nature’s
God."™™ To him, these *laws" set forth immutable principles that “transcend() and underl(y] time
and place, race and custom.”™ Thomas's views of natural law include a strong religious emphasis.
He refers to equality as a God-given right™ and to the rights of life, liberty, and property as "given
to man by his Creator."™ He quotes John Quincy Adams in explaining natural law:

Cur political way of life is by the laws of nature [and] of nature’s
God, and of course presupposes the existence of God, the moral rule of
the vniverse . , . . ®
-7rding to Judge Thomas, natural law principles are the basis of the Declaration of Independence
ang ower founding documents. They should form the basis for constitutional interpretation because
the original intention of the Constitution is "the fulfillment of the ideals of the Declaration of

Independence as Lincoln, Frederick Douglass, and the Founders understood it."™

™ Civil Rights, supra, at 400.

M Heritage Foundation, supra, at 8.

7 I a9

Priviteges or Immunities, supra, at 63.
Heritage Foundation, supra, at 9.
Constitutional Interpretation, supre, at 693.
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‘The impiications of using the “laws of nature” as the basis for constitutional interpretation are
troubling. In an equal protection challenge, a court might well find that women’s biological function
of childbearing is sufficient to justify unequal treatment of women.

Our concern over the adverse implications of a Natural Law theory for women’s constitutional
rights is based squarely in the history of the Court's analysis of the Fourteenth Amendment. Reliance
on the "laws of nature and of God" in American jucisprudence has been used explicitly to justify
gender-based discrimination. Archaic and stereotypical notions about women's roles, grounded in
women's “different” nature were applied to justify discriminatory treatment in a century of gender-
based Founteenth Amendment challenges decided prior to 1971, MNanral Jaw has meant that men and
women are relegated to separate spheres and allocated and denied rights depending on gender.

The case of Bradwell v, [llinois,™ clearly illustrates the result of “natural rights” reasoning.
The Supreme Court upheld an Hlinois stamte that prohibited women from obtaining licenses to
practice law.™ In his concurring opinion, Justice Bradley stated that "civil law, as well as nawmre
herself, has always recognized a wide difference in the respective spheres and destinies of man and
women. The natural and proper timidity and delicacy which belongs 1o the female sex evidently

unfits it for many of the occupations of civil life."™ Furthermore, "{tJhe paramount destiny and

* 83U.8. 130 (1873).

T Ip denying Myra Bradwell's license to practice law, the Illinois Supreme Court stated:
That God designed the sexes to occupy different spheres of action, and that it belonged
to men 10 make, apply, and execute the iaws, was regarded as an almost axiomatic vruth
... In view of these facts, we are certainly warranted in saying that when the iegislarure
gave to this court the power of granting licenses to practice law, it was with not the
slightest expectation that this privilege would be extended 10 women.

83 US. at 132,

™ BIUS. & M1,
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mission of woman are to fulfill the noble and benign offices of wife and mother. This is the taw of

the Creator."”

Using a similar analysis, the Court in Muller v, Otegon,™ upheld an Oregon statute that
limited the number of hours women can work, by ruling that inherent differences between the sexes

provide ample justification for the state to limit 2 women's liberty right to contract. The Court held

that:

[TThe sexes differ in structure of body, in the functions to be
performed by zach, in the amount of physical strength, in the capacity
for long continued labor, particularly when done standing, the
infiuence of vigorous health upon the future well-being of the race, the
self reliance which enables one o assert full rights, and in the capacity
to maintain the struggle for subsistence. This difference justifies a
difference in legislation, and upholds that which is designed 1o
compensate for some of the burdens which rest upon her.®

In Goeszert v, Cleary,® the Court again limited women’s work opportunities by upholding a

Michigan statute that prohibited all women, except for wives or daughters of male bar owners, from

® 83 U.S.at 144,
® 208 U.S. 412 (1908).

#2208 U.S. at 423. See also, Riley v, Massachusetts, 232 .S, 671 (1913} (state statute limiting

the number of hours women can work in any mechanical or manufacturing establishment does not violate
the liberty of contract assured by the Fourteenth Amendment); Miller v, Wilson, 236 U.S. 373 (i914)
(forbidding the employment of women in certain establishments for more than eight hours per day or
forty hours per week is & reasonable exertion of the state’s protective anthority and does not infringe upon
the freedom 10 contract under the Fourteenth Amendment of the Constitution);
236 U.S. 385 (1914) (state starute limiting the hours that women can work in hospitals does not deny
women their freedom to contract as guaranteed under the Fourteenth Amendment); ses also, Quong Wing
v Kirkendal!, 223 U.S. 59 (1912) (upholding 2 state statute which exempted women from paying a
ficense tax for hand laundry work). The Court stated that Montana can “put a lighter burden upon
women than upon men with regard to an employment that our people commonly regard as more
appropriate for the former.” Thus the Court found that the state can not only reward women who pursue
waditionally acceptable work, but also punish those men who do “women's work." 223 U.S, at 63..

2 335 U.S, 464 (1948).
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working as bantenders. The Court stated that Michigan can, in fact, prohibit all women from working
as bar maids, since the state has an interest in preventing “moral and social problems” which may be
caused by bartending by women.

Even where a basic responsibility of citizenship, rather than a job opportunity, was at stake,
the Court did not hesitate to accept traditional gender roles as a sufficient reason 1o justify
discriminatory treatment. As recently as 1961, the Court, in Hovt v, Florida,® upheld a Florida
statute that automatically exempted women from jury duty, unless the individua! women affirmatively
registered for such duty. Not surprisingly, this law commonly resulted in all-male juries.™ The
State of Florida justified the law by arguing that "[e}ver since the dawn of time,” the rearing of
children bas been the prime responsibility of women, and breadwinning the responsibility of men.”
Because women were the center of home and family life, the State, acting in pursuit of the general
welfare, could relieve women from the civic duty of jury service, unless the individual woman
determines that such service is "consistent with her own special responsibilities."*

Because Natural Law principles have provided the undetpinnings of the historic legal analysis
that kept women from full and equal participation in public life, it is important to know how judge

Thomas reads the Fourteenth Amendment’s application to sex discrimination. His scholarly writings

o 368 U.S. 57 (1961).

¥ The Hoyt case was brought by a Gwendolyn Hoyt, who had been convicted by an all- -male jury
of murdering her busband, Although the Court failed 10 find systematic exclusion of women from juries,
statistics presented at the evidentiary hearing and in the briefs indicated that at the time Ms. Hoyt was
tried, 10 women and 9,990 men were on the jury list from which the venire would be drawn. B.

BABCOCK, A. FREEDMAN, E. NORTON & §. Ross, SEX DISCRIMINATION AND THE LAW: CAUSES AND
REMEDIES 102 (1975).

¥ Brief for Appellee at 11, quoted in B. Bascock, supra, at 101-2,

® 368 U.S. at 62. In 1975, Hoyt was effectively reversed by Taylor v. Louisiana, in which the
Count held that the elimination of women from jury paneis vioiates the fair cross section requirement of
the Sixth Amendment and prevents a fair trial, 419 U.S. 522 (1975).

28



316

on the Constitution do not specifically addeess the issue. However, his statements during his tenure
as a top executive branch official charged with enforcing our nation’s civil rights laws underscore the
serious concerns raised by his suppert of Natural Law. For example, Judge Thomas has discounted
the role of sex discrimination in the concentration of women in low-paying jobs. He instead awtributes
women's disproportionate presence in certain pootly paid jobs and their absence in better, higher-
paying jobs to women’s own preferences — that “women choose 1o have babies” rather than obtaining
higher education and that "culiural differences™ between men and women explain hiring
differentials.” These types of statements suggest a fack of understanding of discriminatory factors
which have historically kept women out of many higher paying jobs and refiect stereotypical notions
of the roles and abilities of women.*

Judge Thomas's stated views mircor those of his seif-proclaimed “intellectual mentot,*
Thomas Sowell.™ Sowell in his many books on issues of race and politics has contended that

"Political activists may analogize the situation of wornen to that of minorities and attribute economic

It could be, Thomas says, that blacks and women are generally unprepared to do certain
kinds of work by their own choice. It could be that blacks choose not to study chemical
engineering and that women choose 10 have babies instead of going to medical school.

Williams, 4 Question of Fairness, ATLANTIC MONTHLY 71, 79 (Feb. 1987).

In talking about the disparities in hiring figures in the EEQC v, Sears, Roebyck & Co., 628 F.
Supp. 1264 (N.D. Ill. 1986}, Judge Thomas is reported to have said that;

[They] couid be due to cultural differences between men and women,
educational levels, commuting patterns, and other "previous events.”

. a 81,

®  Judge Thomas has praised Justice Scalia’s dissent in Johnson v. Santa Clarg County, 480 U.S.
616 (1987), which argues that women are not empioyed in road maintenance crews not because of
discrimination, but because "it has not been regarded by women themselves as desirable work.* 480 U.S.

at 668 (emphasis in original). See Speech by Clarence Thomas to the Cato Institute 20-22 (Apr. 23,
1987).

®  Kauffman, Freedom Now IH: Interview with Clarence Thomas, REason 28, 30 (Nov. 1987).
29
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disparities o forces more sinister than domestic Jifestyles but their reiterated vehemence is not
evidence.”® Sowell elaborates on this statement in the chapter, “The Special Case of Women,” in
his book Civil Rights: Rhetoric or Reality? This chapter, which Judge Thomas has described as "a
nuch needed antidote to cliches about women’s earnings and professional status,™ concludes that
there is no evidence that “employer bias and *stereotypes’™ cause economic disparities.” Rather,
wotness are anracied to the lower-paying jobs "that make sense to women.”™ Because these jobs are
so appealing to women, they “are likely 10 have their pay held down by the competition of many
applicants.”™ Sowell contends that women are underrepresented in fields such as engineesing,
research, law, and sports, not because of sex bias in those fields, but because the emphasis in such
jobs on "continuous fulltime work,” make them unappealing 10 women.” Sowell fails to
acknowledge the fact that women, including those who are married or have children, indeed choose
jobs in engineering, research, law, and sponts. Further, Sowell does not explain why within many
specific job categories, holding education and expetience Jevels constant, women still earn less than

men.* Although he recognizes that employers may find a woman with famity responsibilities 1o be

® T, SOWELL, PREFERENTIAL PoLrrics, 17 (1990); see also T. SoWELL, KNOWLEDGE & DECISIONS
260 (1980).

»  Thomas, Thomas Sowell and the Heritage of Lincoin: Ethnicity and Individual Freedom,
LincoLN REVIEW 1S (Winter 1988) (hereinafter “LiINCOLN REVIEW"],

% T, SowELL, CiviL RIGHTs: RHETORIC OR REALITY 107 (1984).
® M. a107.

* M. at i08.

% Id a9s.

% NaTioNAL COMMISSION ON WORKING WOMEN OF WIDER OPPORTUNITIES FOR WOMEN, WOMEN
AND Wonk 3 (1990).
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"less valuable as an employee or less promotable,” he does not consider this to be discrimination,”
Finally, he declines to accept that Black women experience dual discrimination based on sex and race.
Instead, he asserts incorrectly that Black women do better in the workforce than both Black men and
white women, a fact which he believes "is a very sericus embarrassment to the civil rights vision.™

Based on Thomas Soweil’s arguments, Judge Thomas concludes that "women cannot be
understood as though they were a racial minority group, or any kind of minority at all."® These
comments, coupled with the general absence of discussions of the problems of discrimination against
women,"® are particularly disturbing given Judge Thomas’s position as a top official, both at the
Office for Civil Rights in the Department of Education and at the Equal Employment Opportunity
Commission, charged with enforcing equality laws.

The omission is even more blatant given that Judge Thomas's considerable writings explaining
how his original intent theory does include equality for racial minorities, even though the Founders

allowed the practice of slavery to continue proposed theories that have no application to women.'™

T, Sowell, supra at 97-8.

#  [Bllack women have fared better, relative to their white counterparts, than have black
men relative t0 white men. . . . Even when black and white women in general hoid the
sarne job currently, black women average more continuous experience. . . Indeed, the
ability of black women to overtake white women in the marketplace is a very serious
embarrassment to the civif rights vision.

Id. at 101-2,
% LiNcoiN REVIEW at 15 - 16 (emphasis in original}.

™ Judge Thomas's speeches to women's groups and labor organizations have highlighted sex
discrimination cases undertaken by the EEOC during his tenure. See, e.g., Speech by Clarence Thomas
to the National Women's Law Center, New York, New York (June 17, 1983); Speech by Clarence
Thomas to the AFL-CIO Civii Rights Institute, Silver Spring, Maryland (Apr. 3, 1984). However,
women are conspicuously absent in his writings on the Constitution or otherwise.

W The Founders] did not mean to assert the obvious untruth, that all were then actually
enjoying that equality, noz yet that they were about 10 confer it immediately upon them.
In fact they had no power to confer such a boon. They meant simply to declare the
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Judge Thomas's arguments with respect to racial equality are not transferable to equality between the
sexes, as they are based on the history of slavery and its abolition. With respect to women,
principles of Natural Law as embodied in the founding documents have been exclusionary. If itis
true that Judge Thomas does not read the founding documents to intend equality for women as he
contends they did for Blacks, women may indeed lose the core protections guearanteeing their equality

if he is confirmed.

C. ’s Reli 1 i ited Privi r Immuniti i

Judge Thomas teties on the Privileges or immunities Clause as the preferable constitational
source of protection against discrimination."® Specifically, he contends that in Brown v._Board of
Education,™ the Court erred in relying on social science data, instead of following the analysis in
Justice Harlan’s dissent in Plessy v, Ferguson,'™ which relied on the Privileges or Immunities

Clause.’™ This analysis has serious adverse implications for women's rights. First, Judge Thomas

right, so that enforcement of it might follow as fast as circumstances should permit.
(emphasis in original) (quoting Abraham Lincoln)

LINCOLN REVIEW, supra, at 8.

' Judge Thomas discusses the Brown case as a missed "oppormunity to tevive the Privileges and
Immunities Clause as the core of the Fourteenth Amendment.” Privileges or Immunities, supra, at 68,

® 347 U.S. 483 (1954).
163 U.S. 537 (1896),

g ion would have had the strength of the American political

tradition behind it if it had relied upon Justice Harlan’s arguments instead of relying on
dubious social science.

Privileges or Immunities, supra, at 68; see also id. at 66-7; Constitutional Interpretation, supra, at 693-
9%, 701-03.
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would suggest replacing equal protection doctrine — which has been critical in protecting women’s
rights ~ with the Privileges or Immunities Clause, which has been discredited as a source of protected
individual rights.*® The Privileges or Immunities Clause was given very limited application by the
Slaughter-House Case "™ Tt is limited to those matters which are derived from national as opposed
to state citizenship and has been construed to extend only to a limited set of rights including those to
carry on interstate commerce, to travel from state to state, to petition Congress, to vote for national
offices, 10 enter public [ands, to be protected while in custody of the United States marshals, to
inform United States authorities of violations of their laws, and to take and hold real property.’™
All of these rights are already protected by other portions of the Constitution, thus rendering the
Privileges or Immunities Clause a redundant and empty provision.'®

Second, based precisely on the Natural Law reasoning that Judge Thomas embraces, the
Privileges or Immunities Clause has historically been construed to offer no protection for women’s
rights - a matter Judge Thomas neither acknowledges nor addresses. A prime example of this
problem is the Bradwell case, discussed earlier.”™ In upholding a statute denying women a license
1o practice law, the Court ruled that the Fourteenth Amendment did not grant Bradwell the right to
bar admission in the state of Nllinois, since admission to a state bar is not a privilege or immunity of

United States citizenship. Justice Bradley, in his concurring opinion, emphasized that the Privileges

o “IThe Privileges or Imnunities Clause] has to alf intents and purposes been dead for a hundred
years." J. ELY, DEMOCRACY AND DisTRUST, 22 (1980).

07 16 Wall 36 (1873) (holding that laws enacted by the Louisiana legislature establishing a slaughter-

house monopoly did not violate the Fourteenth Amendment's Privileges or Immunities Clause); see alse
L. TRIBE, AMERICAN CONSTITUTIONAL LAaw 418-24 (1988).

9 See Crurcher v, Kentucky, 141 U.S. 47 (1891); Twining v, New Jersey, 211 U.S. 78 (1908); and
Qvama v, California, 332 U.S. 633 (1948); see also L. TRIBE, supra, at 423.

w* |, TRIBE, supra, at 423-24.
% 83 U.S. 130 (1873).
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or Immunities Clause did not grant women as citizens the right to engage in any and “every
profession, occupation, or employment in civil life.” Since the right to practice law is a privilege
granted by the states to its citizens, the state has the authority 10 determine who is and is not qualified
for the profession. The state in this case determined that women were not qualified to practice law,
given women's particular “delicate nature” and role in society as wife and mother.

A further limitation in the Privileges or Immunities Clause is evident within Justice Harlan’s
dissent in Plessy, upon which Judge Thomas relies. Justice Harlan envisioned the Privileges or
Immunities Clause to provide for a “color-blind” constittion, even though the "white race” is the
“dominant race” and "will continue 1o be for all time, if it remains true to its great hesitage,*"™* He
contended that proper application of the Privileges or Immunities Clause would correct such
anomalies as the fact that it is a violation of the law “If a colored maid insists upon riding in the same
coach with a white woman whom she has been employed to serve, and who may need her personal
attention while traveling.™? Judge Thomas attempts to deal with these problematic aspects of the
dissent by arguing that Justice Harlan meant that the superiority of the white race is dependent upon
its accepting that it is not superior but equal and that the Constitution is color-blind.™ The limits
of this approach, however, are apparent, as a coloe-blind Constitation in the context of a society
struggling with racism is a limited tool.

Further, Justice Harlan's dissent refers w Chinese immigrants as being from "a race so
different from [the white racej that we do not permit those belonging to it to become citizens of the

United States.™™  Judge Thomas attempts to deal with this glaring flaw by arguing that under

1 163 U.S. a1 559,

2 163 U.S. &t 553,

"

Constitutional Interpresation, supra, at 701.
163 U.S. & 561.
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Justice Harlan's principles, the "Chinese and anyone who undertook the duties of citizenship could
become citizens [and thus entitled to equality],” since citizenship requires both rights and duties,"*
Yet Justice Harlan explicitly excluded Chinese immigrants from the possibility of ever becoming
citizens. This analysis presents a stark contrast to the more expansive equal protection analysis which
extends to all persons and is not limited 10 citizens.

Taken as a whole, Judge Thomas’s views regarding namral law and the primacy of the
Privileges or Immunities Clause suggest that women have reasoa to be concerned. As a lower court
judge, Judge Thomas was duty-bound to follow Supreme Court precedent applying heightened
scrutiny o gender-based challenges under the Equal Protection Clause. As a Supreme Court Justice,
he may have the opportunity to reverse precedent in this critical area. Judge Thomas's theory of
constitutional interpretation undermines the Equal Protection Clause for women, as it is logically
incompatible with applying heightened scrutiny under the Equal Protection Clause in gender
discrimination cases. Even if heightened scrutiny is applied, Judge Thomas's support for Natural
Law principles means that adherence to the traditional roles of women may be reason enough to
Jjustify unequal treatment of women. The Privileges or Immunities Clause, which has historically
been used to deny women opportunitics and which Judge Thomas proposes to revive “as the core of
the Fourteenth Amendment,”""® offess a poor alternative to the Equat Protection Clause, which since
1971 has offered women substantial protection against government-sanctioned discrimination. For
these reasons, Judge Thomas’s record is inconsistent with the core constitutional protection against

unequal treatment of men and women by federal, state, and local government.

U Constirtional Interpretation, supra, at 702.
¢ Privileges or Immunities, supra, at 68,
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II.  JUDGE THOMAS HAS FAILED TO DEMONSTRATE A COMMITMENT TO THE
FUNDAMENTAL CONSTITUTIONAL RIGHT TO PRIVACY THAT APPLIES TO
PREGNANCY AND TERMINATION OF PREGNANCY
The long line of cases recognizing a constitutionally protected fundamental right to privacy

stands for the clear proposition that decisions affecting marriage, childbirth, reproductive rights and

family relationships are so fandamental and critical to self-determination that governmental
interference must survive “strict scrutiny” judicial review. Under strict scrutiny, the government
must demonstrate 2 compelling interest justifying irs interference and that the interest is furthered by
means which are the least restrictive on fundamental rights.!"” The Supreme Court’s application of
the right to privacy 10 pregnancy and termination of pregnancy, including contraception, assures that
its basic protections are fuily available to women, as they are to men. Any nominee to the Supreme

Court must have a commitment {o these ¢ore constitutional protections for women guaranteed by the

fundamental right to privacy.

In 3 line of decisions stretching back more than half a century, the Supreme Court has
tecognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, exists
under the Constitution. Decisions recognizing a fundamental privacy interest have forbidden
governmental intrusion into marriage;'"* procreation;"® family reiationships;'® and child rearing

and education.'®

W See Roe v, Wade, 410 U.S. 113, 155 (1973},
"8 1 oving v, Virginia, 388 U.S. 1, 12 (1967,
" Skinner v, Oklghoma, 316 U.S. 535, 541-42 (1942).
™ Ppringe v, Masgachuserts, 321 U.S. 158, 166 (1944).
™ Mevers v, Nebraska, 262 U.S. 390, 399 (1923).
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The leading modern case first recogaizing the constitutional right to privacy in reproductive
decisions is Griswoid v. Connectigut,’® in which the Court considered the constitutionality of a
Connecticut law prohibiting the sale or use of contraceptives, even by married couples. The Griswold
Court held that a right to privacy is found in the “penumbras” of the First, Third, Fourth, and Fifth
Amendments and protected by the Ninth Amendment, which provides that "[tJhe enumeration in the
Constitution, of certain rights, shall not be construed to deny or disparage others retained by the
people.”'® Finding that the Connecticut law implicated the right 10 privacy, and that the state
lacked a compelling interest in the statute, the Court held the faw to be invalid. In Eisenstadt v.
Baird,'* the Court extengded the right to contraception to ursnarried persons and defined a
constitutional right to privacy broad enough to include “the right of the individual, married or single,
to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person
as the decision whether to bear or beget a child,”'®

Against this backdrop, the Court issued its decisions in Roe v. Wade'® and Doe v,
Bolton.™ In opinions written by Justice Blackmun, the Court recognized that a woman's
fundamental right to privacy includes the right to abortion, and thus any governmental interference
with that right would be subjected to strict scrutiny. Under Rog, until the time a fetus is viable, in
the beginning of the third trimester, the only state interest compelling enough to justify regulation of

abortion is protection of the woman's heaith. The state’s interest in fetal tife only becomes a

‘2381 U.S. 479 (1965).

B Quoted in 381 U.S. at 484,

405 U.S. 438 (1972).

28 405 U1.S. at 453 {emphasis in original),
2 410 U.S. 113 (1973).

410 U.S. 179 (1973).
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sufficiently compelling justification to interfere with a woman's fundamental right when the fetus is
viable.

‘The application of the right to privacy to contraception, abortion, and pregnancy assures that
its basic protections are available to women as well ags men. However, women's right to privacy
based on their unique reproductive capacity is under serious threat,

After Griswold and Roe were decided, the Supreme Coury repeatedly struck down state laws
which infringed on women’s privacy rights. For instance, the Court invalidated laws prohibiting the
sale of contraceptives to minors and limiting their distribution to licensed pharmacists;'™ laws
restricting the availability of unemployment benefits for pregnant women;'* laws requiring that
married women ottain their husbands’ consent to have an abortion;'™ and laws requiring physicians
to convey intimidating information designed 1o dissuade women from having abortions,™

However, with the changing composition of the Supreme Court, the assauit on women's
privacy rights — and especially the strict scrutiny of governmental interference in contraception and
abortion, including minors’ access to abortion — has intensified.

The Supreme Court’s decision in Webster v. Reproductive Health Services'™ was an
unprecedented retreat from the long fine of cases recognizing that contraception and abortion are
included in the fundamental right 10 privacy, and thus any governmental interference with these rights
must be subjected to strict scrutiny. The Missouri law at issue in Webster began with a preamble,

which stated the legislature’s "findings” that a human being's life begins at conception, defined as the

= Carev v, Population Services International, 431 U.S. 678 (1977).
™ Tumer v, Deparyment of Emplovment Services, 423 U.S. 44 (1975).
“* Planned Pareathood of Central Missouri v, Danforth, 428 U.S. 52 (1976).

[+

476 U.5. 747 (1986).
109 5.Ct 3040 (1989),
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time of fertilization, and that “unborn children™ have protectable interests in life, health and weli-
being. The preamble further directed that the laws of Missouri be interpreted to assure that "unborn
children” have the same rights as all other persons in the state, within the limits imposed by the
United States and Missouri Constitutions.

Chief Justice Rehnquist wrote for five justices in upholding the preambie, construing it as
merely expressing the state’s value judgment favoring childbirth over abortion. Since the preamble
by itself did not restrict the activities of the plaintiffs, these justices decided that only when Missouri
uses the preamble to restrict an individual’s actions wouid the Court determine whether the particular
restriction was constitutional.

The four dissenting justices held that an assault on the fundamental privacy right to
contraception and abortion was inherent in the preamble. According to the dissent, the preamble's
definition of life as beginning at conception and conception as occurring as the time of fertilization
unconstitutionally interferes with 2 woman’s right to abortion and 1o use methods of contraception that
can prevent implantation of the fertilized ovum, including the JUD, the "mocning-aftec” pill, low-
dosage oral contraceptives, and the French-produced drug RU-486."

The preamble to the Missouri law at issue in Webster was enacted as part of a comprehensive
law placing onerous restzictions on abortion, including a prohibition on the use of employees or
public facilities (broadly defined) to perform abortions; a requirement of specific viability tests for
abortions at twenty weeks of pregnancy; and a prohibition on the use of public funds for abortion
counseling. In addition to the preamble, the Court upheld the prohibition on public funding and the

viability testing requirement.”

3109 S.Ct. at 3068, n.1, 3081 (Stevens, J., dissenting).

¥ The prohibition on the use of public funds for abortion counseling was dismissed 2s moot and the
Court did not rule on its constitutional validity.
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Chief Justice Rehnquist’s opinion on these provisions — joined by Justices White and Kennedy
— did not explicitly overrule Rog, but undermined its foundation by concluding that the viability
testing requirement is "reasonably designed 1o ensure that abortions are not performed where the fetus
is viable — an end which all concede is legitimate - and that is sufficient to sustain its
constitutionality.”™ This ianguage suggests the plurality is applying rational basis review, the
standard applied to rights granted only minimal constitutional protection, not fundamental rights like
the right w0 privacy. Moreover, the pluratity also concluded that there was no reason that the state's
interest in protecting fetal life should come into existence only at the point of viability, refetring to 2
“compelling interest” in protecting potential human life throughout pregnancy, from the moment of
conception. Under this analysis, even if the rights to abortion and contraception remain in name
fundamental rights, strict scrutiny is satisfied by the state’s compelling interest in potentiat life from
the very beginning of pregnancy, and thus any governmental interference with the rights could be
upheld. Justice Scalia’s separate opinion recognized that the plurality’s analysis covertly overruled
Roe and denounced the failure to repudiate Roe completely and explicitly. Thus, there are at least
four Justices'* no longer applying the strict scrutiny protection of the rights to contraception and

abertion included in the fundamental right to privacy.™”

2109 S.Ct. at 3058.

% Although dissenting from the plurality’s analysis in Webster, in previous cases Justice Q'Connor
has supported the authority of states to enact restrictions which do not impose an "undue burden” on the

right to choose, a less rigorous standard than strict scrutiny review. See, e.g., Thornburgh v. ACOG,
476 U.S, at 828 (O’Connor, J., dissenting).

¥ Two 1990 Supreme Court decisions upholding rigid parental notification laws, Hodgson v
Minnesota, 110 §.Ct. 2926 (1990) and Ohio v, Akron Center for Reproductive Health, 110 S.Ct. 2972

(1990), demonstrate that young women’s abortion rights have already been severely eroded.
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Last term, the Court continued its assault on Roe v, Wade in Rust v. Suilivan,™ with
Justice Souter joining the four Justices who had abandoned sirict scrutiny protection for abortion
rights in Webster. In Rust, a five-member majority upheld regulations prohibiting health care
personnel 3t federally funded family planning clinics from providing information on any abortion-
related services, even in response to direct inquiries by women. Despite the fact that the statute
implicated not only the right to privacy, but also the first amendment, the Court found that the
government's regulations were constitutionally permissible because the “Government has no
constitutional duty 10 subsidize an activity merely because the activity is constitutionally
protected,”™ Justice Blackmun, however, found that the Ryst majority had gone beyond previous
Jecisions, such as Webster, which limited the availability of abortion, and had reached a level of
coercion that violated women's right to choose: "Roe v, Wade . . . and its progeny are not so much
about a medical procedure as they are about 2 woman's fundamental right to self-determination.™**
He concluded that Rust v, Sullivan resembles Webster, in that it technically leaves the fundamental
right protected by Roe v, Wade intact, while robbing it of substance. He called the decision “neatly
as noxious as overruling Roe direcily, for if a right is found to be unenforceable . . . then it ceases to
be a right at all."**

The next appointee 1o the Supreme Court may well provide the fifth or sixth vote 10 end
constitutional protection of women’s fundamental right to privacy, including the rights to
contraception and abortion. In the wake of Webster, numerous states have enacted laws that could

provide the basis for a full reversal of Roe v. Wade.

™ 59 U.S.L.W. 4451 (U.S. May 23, 1991).

> 59 USL.W. at 4459,

W 59 U.S.L.W. at 4463 (Blackmun, J., dissenting).
M 59 U.S.L.W. a1 4464 (Blackmun, J., dissenting).
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A recently enacted Louisiana law, for example, outlaws abortion except in very narrowly
defined cases of rape, incest, or to save the woman's life. The Louisiana law carries with it 2 penaity
of a fine of $100,000 and imprisonment for up to 10 years for any doctor who performs an abortion.
Although the law was struck down by a federal district court judge, the state is seeking an expedited
review of the case by the Supreme Couri,  Both Guam and Utah have enacted similar laws, which
couid also be used to overturn Roe.'?

A Pennsylvania statute, held unconstitutional by the federal district court, imposes a 24-hour
waiting period for abortions, requires spousal notification, “informed consent” by both a minor
seeking an abortion and a parent, and mandatory counseling by a physician.*® The district court
observed that several of these provisions are essentially the same as those struck down in Thornburgh
in 1986 and rejected the state’s argument that the constitutional standard had been modified by
Webster and other recent decisions. The Pennsylvania stame, therefore, also presents a clear
opportunity for the Court to undermine Thornburgh and the decision upon which Thornburgh was
based — Roe v, Wade — and to continue the Court’s pattern of chipping away at the right to privacy
until it ceases to exist.

As the Court moves toward remrning the rights of women o the days of back-alley abortions

and prohibitions on contsaceptives, there is no more important inquiry than where the nominee stands

on the fundamental right to privacy.

“* The Guam law, which was recently suspended by a federal court, prohibits abortions except when
two physicians determine that continuing the pregnancy would endanger the woman’s life or gravely harm
her health. Unlike the Louisiana law, it carries a penalty against the woman, The Utah statute allows
abortion onty if the woman'’s life oc health is gravely endangered or if the fetus has significant defects.
A federal district court is expected 1o rule on its constitutionality in the near fowre.

' 59 U.S.L.W. 2160 (E.D. Pa. Sept. 18, 1990).
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Judge Thomas has criticized the key constitutionat decisions that establish the right to privacy.
Finding the line of cases based on the Ninth Amendment to be constitutionally flawed as inconsistent
with the intent of the Framers, Judge Thomas argues that Natural Law principies are the appropriate
basis for interpreting the scope of unenumerated constitutional rights. These Natural Law theories,
discussed in the previous section, are not only inconsistent with a right to privacy that includes
termination of pregnancy, but could read into the Constitution the principle that life begins at
conception.

In his writings on Natural Law, Judge Thomas criticizes the line of cases upholding the right
to privacy based on the Ninth Amendment. In his anticle *The Higher Law Background of the
Privileges or Immunities Clause of the Fourteenth Amendment,” Judge Thomas argues against "the
willfulness of both run-amok majorities and run-amok judges” in favor of limited government based
on the “higher law political philosophy of the Founding Fathers."'** A self-proclaimed
conservative,' Judge Thomas notes that the “current case provoking the most protest from
conservatives” is Roe v. Wade ' He cites both Roe and Griswold v, Connecticut, which struck
down a statute barring married couples from using birth control, as examples of activist judicial use

of the Ninth Amendment in violation of higher law principles.'”’

¥ Privileges or Immunities, supra, at 63 - 64.

14 See Heritage Foundation, supra (describing Judge Thomas’s experiences as a conservative Black
in the Reagan Administration),

“ Privileges or Immunities, supre, at 63 n.2.
wr m_
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Judge Thomas explained his “misgivings™ about Roe, Griswold, and other privacy cases in
“Civil Rights as a Principle Versus Civil Rights as an Interest.” This article criticizes Justice Arthur
Goldberg's "discovery, or rather invention,” of the Ninth Amendment in Griswold."* Justice
Goldberg’s often-cited concurring opinion in Griswold elaborated upon Justice Douglas’s majority
opinion, which held that the right to privacy is found in the "penumbras™ of specific rights contained
within the Bill of Rights and given force through the Ninth Amendment.'* Justice Goldberg’s
concurrence suggests that although the "right to privacy” is not explicitly stated within the
Constitution, it exists as a fundamental personal right, found in the *‘traditions and [collective]
conscience of our people,’” and applied through the Ninth Amendment, According 1o the Goldberg
concurrence, just as the Government could not impose 2 "totalitarian limitation of family size,"'®
the government cannot outlaw voluntary birth controt by married persons, absent a showing of a
compelling subordinating state interest.

Judge Thomas, however, regards the Ninth Amendment as "an additional weapon for the
enemies of freedom.™'™ If the Couct can find the right to privacy in the Constitution, Judge
Thomas argues, might the Court not also find a right to welfare, for exampie? The desire 1o provect
rights "simply plays into the hands of those who advocate a total state,” because rights read into the
Constittion by Congress or the Court will be enforced through "the expansion of bureaucrauc
goverminent.”'® In short, Judge Thomas makes the extreme argument that the rights of people must

be limited in order to stop the growth of government.

£

Civil Rights, supra, at 398.

381 U.S. at 487,

® 381 U.S, at 497,

U Civil Rights, supra, at 399,
oy
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The right to privacy expressed in Griswold and Roe would presumably not find a place within
Judge Thomas's framework of limited government. This framework would place at risk not only
women's right to terminate a pregnancy, but also the right pot to have an abortion. Judge Thomas
has written that "allowing, restricting, or . . . requiring abortions are all matters for a legislature to
decide.”™ In Judge Thomas’s view, a court may not rely on the Constitutional right to privacy 0
prevent a legislamre from, for example, limiting the number of children 3 family may have or
requiring the sterilization of certain individuals, as long as the state could articulate a rational reason
for the policy.

Other manifestations of the right to privacy unrelated 1o issues of abortion and contraception
would also be implicated. For example, the Court in Moote v, City of East Cleveland relied on the
Griswold precedent to find strong constitutional protection for the sanctity of the family, and thereby
invalidated a local housing ordinance that made it a crime for a woman 10 share her home with her
son and two grandsons.™ If no privacy right is found in the Constitution, however, a legislature
might be able to separate families without running afout of the Constitution.

Judge Thomas's participation in 2 1986 White House Working Group on the Family confirms
his hostility toward the Count’s interpretation of the Ninth Amendment. The Working Group issued a
Report sharply critical of Roe, Griswold, Eisenstady v, Baird, Planned Parenthood v. Danforth and
Moore, describing them as part of a series of cases that “abrupdy strip the family of its legal
protections and pose the question of whether this most fundamental of American institutions retains

any constitutional standing.“'* The Report further pledges that “a fatally flawed line of coury

*® Thomas, Notes on Origitsal Intent, unpublished paper, at 2 (emphasis in original).

1 431U.5. 494 (1977). The two grandsons were first cousins, one of whom had come to live with
the family upon the death of his mother.

' A Report 10 the President from the White House Working Group on the Family, The Family:
, December 1986 at [1 (hereinafier "Preserving America’s Future'].
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decisions can be corrected, directly or indirectly, through . . . the appointment of new judges and
their confirmation by the Senate, the limitation of the jurisdiction of Federal courts, and, in extreme
cases, amendment of the Constitution iself, "%

While Judge Thomas's writings indicate that he would not construe the Ninth Amendment to
provide constitutional protection for a woman's right to terminate a pregnancy, he has made
statements indicating that he might find that the ferus has greater rights than it has ever been given.
Depending on the grounds, a reversal of Roe v. Wade might nonetheless permit states the option of
preserving legal abortion. However, a reversal based on the notion that life begins at conception
could go much further, requiring that all abortions throughout the United States be prohibited.

This extreme philosoply is laid out in "The Declaration of Independence and the Right to
Life," by Lewis Lehrman, an article that Judge Thomas has described as "a splendid example of
applying natural law.*™" Lehrman, like Judge Thotnas, contends that the Constitution must be
interpreted in a maaner consistent with the original intent of the Framers, and that this intent may be
found in the Declaration of Independence. Lehrman goes on to interpret the Declatation’s statement
that all men are endowed by their Creator with the inalienable right 1o life and liberty as including "a
right to iife of the child-about-to-be-born (a person).”™ As "all persons cannot be endowed both
with the liberty to take innocent life by abortion and with the inalienable right to life,” Lehrman
concludes that the Supreme Court overstepped its lawful authority in the Roe v, Wade decision.*®

He bases this argument on his view that the right 1o abortion is "a spurious right born exclusively of

% Iq. at 12.
5" Heritage Foundation, supra, at §.

' Lehrman, The Declaration of Independence and the Right 1o Life: One leads unmistakably from
the other, The American Speciator 21, 22 (April 1987).

% Ig. ar 22,
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judicial supremacy with not a single trace of lawful authority, implicit or explicit, in the actual text or
history of the Constitution jtself.™® He further argues that as the text of the Declaration and the
Constitution place “life" sequentially ahead of "liberty,” life must be regarded as the more important
right:

Is it to be reasonably supposed that the right to liberty is safe if the right to life is not

first secured; and, further, is it to be maintained that human life "endowed by the

Creator’ commences in the second or third trimester and not at the very beginning of

the child-in-the-womb?'*'

For these reasons, Lehrman concludes that Roe v, Wade can only be regarded as a ""coup’ against
the Constitution,” with legal abortions as "the resuiting holocaust, "'

Lehrman's views on the rights of the fets place more at stake even than the ability of a
woman to terminate her pregnancy. As Justice Stevens points out in his dissenting opinion in
Webster v. Reproductive Health Services, if life begins at conception "common forms of
contraception such as the IUD and the morning-afier pill” and even some versions "of the ordinary,
daily ingested birth controi pill* which prevent implantation of a fertilized egg in the vterine wall
would be outtawed. ' Further, as the majority concluded in Roe, if a fetus is entitled to
constitutional rights, 2 woman who has an abortion must be prosecuted, and, if guilty, given "the

maximum penalty for murder.*'™

w14, ar 23,

161 m.

T} M-

2109 5.C1. 3040, 3081 & n.7 (1989).

In Roe, the majority discussed inconsistencies between granting Fourteenth Amendment status
to a fems and the typical abortion statute: "It has already been pointed out . . . that in Texas the woman
is not a principal or an accomplice with respect 1 an aborticn upon her. If the fetus is a person, why
is the woman not a principal or an accomplice? Further, the penalty for criminal abortien ., . . is

significantly less than the maximum penalty for murder . . , . If the fews is a person, may the penalties
be differem?” 410 U.S. at 158 n.54,
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The logical conclusion of these views — the principle that a ferus possesses a protected
constitutional right to life combined with a repudiation of the right to privacy under the Ninth
Amendment -~ allows for total state control of the most private details of our lives. These theories
free the state to impose restrictions that not only affect procreation, but the abitity of individuals to
marry and live with whom they please, to obtain a divorce, and 1o make their own decisions

regarding other intensely private matters.
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III. 1IN HIS ROLE AS CHIEF ENFORCER OF CIVIL RIGHTS LAWS PROHIBITING
DISCRIMINATION IN EDUCATION AND EMPLOYMENT, JUDGE THOMAS
ADOPTED POLICIES THAT SIGNIFICANTLY REDUCED THE SCOPE AND
ENFORCEMENT OF THESE LAWS, THEREBY RAISING CONCERNS REGARDING
HIS COMMITMENT TO EQUAL JUSTICE.

Judge Thomas's overall record at the Office for Civil Rights of the Department of Education

(OCR) and the Equal Employment Opportunity Commission (EEOQC) was characterized by the failure

to carry out enforcement responsibilities properly - even including court-ordered requirements -- as

well as increasingly narrow interpretations of substantive key legal protections for women, minorities,
the elderly and disabled. There can be no more important rights than those protecting individuals
from discrimination in their efforts 1 seek an education or a job. The rights abridged included
discrimination targeted against individuals or large classes of people, discrimination arising from
intentional discrimination or discrimination resulting from the adverse impact of a policy or practice,
and discrimination stemming from narrowed policy interpretations or seriously inadequate
enforcement efforts. Judge Thomas’s record of limiting these rights in education and employment, as
found by the courts, congressional oversight committees and even the General Accounting Office,

warrants sericus concern.

A,

Clarence Thomas took over as Acting Assistant Secretary for Civil Rights of the Department
of Education in May, 1981. He was confirmed for this post in July, 1981, and served through May,
1982, In this capacity, he was responsible for the OCR, the office within the Department of
Education that is charged with enforcing laws barring discrimination in education. These laws include
Title IX of the Education Amendments of 1972, barring sex discrimination in education, Title VI of

the Civil Rights Act of 1964, prohibiting discrimination based on race and national origin, the Age
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Discrimination Act, protecting victims of age discrimination, and Section 504 of the Rehabilitation
Act, which bars discrimination on the basis of disability.

When Judge Thomas arrived at the Department of Education as its chief civil rights enforcer,
problems of sex discrimination in schools were serious. The National Advisory Council on Women’s
Educational Programs issued a report at that time entitled Title IX: The Half Fuil, Half Empty Glass,
documenting widespread sex discrimination in scholarships, athletics, employment, and math, science
and vocational education programs faced by girls and women in schools throughout the country'®.

Despite these serious probiems, the Administration was determined to retrench enforcement
efforts. Shortly before Judge Thomas’s appointment, then-Secretary of Education Terreil Bell wrote
to then-Senator Paul Laxalt suggesting his intention to adopt a new approach to civil rights

enforcement:

In my opinion, the Title IX regulations need to be modified.... 1

am still reviewing these and other regulations and plan to take action

to cut back as much as 1 can under the law and under the resteaints

and demands imposed by the courts.... The Federal Courts may soon be
after us for not enforcing civil rights laws and regulations. Youc
support for my efforts to decrease the undue harassment of schools

and colleges would be appreciated. It seems that we have some laws

we should not have, and my obligation to enforce them is against my
own philosophy.'*

During his confirmation hearings to be Assistant Secretary, Judge Thomas stated that he

indeed intended to enforce civil rights Jaws “in the least intrusive manner.™ His record at OCR,

' NATIONAL ADVISORY COUNCIL ON WOMEN'S EDUCATIONAL PROGRAMS, TITLE IX: THE HALF
FuLL, HALF EMPTY GLASS (1981).

1% Letter from Secretary Bell to Senator Laxalt (Apr. 24, 1981). The letter is apparently in response

to an inquiry from Senator Laxalt regarding OCR enforcement of Title IX in the area of intercoliegiate
athletics.
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when taken as a whole, confirms that he used his role as chief enforcement officer for civil rights in
education to ¢reate agency enforcement so unintrusive as (0 be a nonpresence i many ey respects.
A count found that Judge Thomas, as Assistant Secretary, failed to comply with its order designed 1o
cure nonenforcement through mandatocy timeframes and procedures that OCR must follow in
handling its complaints and compliance reviews. Moreover, by narrowly construing the controlling
law and seriously limiting OCR"s enforcement activities in a number of areas, Judge Thomas
undermined the ability of those protected by civil rights laws 0 obtain remedial action. His record at
QCR, when taken as a whole, demonstrates a lack of regard both for a court’s order and for the
underlying rights of women, the disabled, and persons of color that order sought to protect.

1. Judge Thomas Delied a Court Order Designed to Secure Enforcement of Title IX
and the Other Civil Rights Laws Under His Jurisdiction.

Following a long history of litigation prior to Judge Thomas’s tenure at OCR regarding the
agency's failure to enforce Title IX, Title V1 and Section 504, a court order was entered setting
forth detailed timeframes and procedures intended to improve enforcement by requiring OCR to
handle complaints and compiiance reviews within specified timeframes, thereby eliminating the
office’s ability to put enforcement on indefinite hold and allow discrimination to continue
snchecked. ™ Under Judge Thomas’s watch, however, OCR’s enforcement efforts slackened, and

the clear requirements of the court order were violated.

'® The National Women’s Law Center represented the plaintiffs in Women's Equity Action League
(WEAL) et al, v. Cavazos, 906 F.2d 742 (D.C. Cir. 1990), which was originally brought in 1974 o
challenge government nonenforcement of Title IX. Court orders were entered in the case in 1975 and
1977 designed to remedy the nonenforcement. In 1981, the plaintiffs in WEAL filed a motion to show
cause why the government shouid not be held in contempt for its failure 10 adhere 10 the terms of the

court order. The case was ultimately dismissed in 1990 for lack of standing of the plaintiffs to pursue
the claims.

®  See Court Order, Adams v, Bel], No. 3095-70 and WEAL v, Bell, No. 74-1720 (D.D.C. Dec.
29, 1977).
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In March, 1982, the district court judge who entered the order held a hearing 10 determine
whether there was noncompliance, and to decide whether the order should remain in place, or be

lifted as requested by the government. In his testimony before the court, then-Assistant Secretary

‘Thomas admitted to violating the time frames:

Q. And you go down to the I2-month average for compliance
reviews, you find, do you not, that the time frames were met with
respect to compliance reviews only three percent of the time; is that
correct?

A. That's right.'™

X X%

Q. Well, whatever numbers we use, it's pretty clear
that most of the time you violate the time frames for compiiance
reviews?

A. Definitely.'™

At the conclusion of the hearing, at which Judge Thomas testified extensively, the count found

that:
The order has been violated in many important respects and we are

not at all convinced that these violations will be taken care of and
eventually eliminated without the coercive power of the court,'®

Starkly contrasting Judge Thomas to previous OCR Assistant Sectetary David Tatel, Judge Pratt

observed that whereas under David Tatel, "things were on the way to being improved,”'™ under

'™ Excerpt of Proceedings, Testimony of Clarence Thomas, March 11, 1982 Adams v. Bell, WEAL
v, Bell at 21, (D.C. Cir. 1982).

" Id. at 23.

'™ Transcript of Hearing, March 15, 1932 Adams v, Bell, WEAL v_ Bell at 0816.
™ 3. at 0824.
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Clarence Thomas's supervision, “we've almost come full cycle.™™ Judge Pratt specifically
eriticized Judge Thomas's lack of commitment to complying with the court order, stating that OCR’s
enforcement of the civil rights statutes was being cacried out, not as required by the law, but
according to Judge Thomas's “own way™ and “"own schedule.”™ Judge Prait explained that he
regarded the time frames as important 10 "impress on the people who observe those time frames that
after all we’ve got, first of all, a Constitution; we've got certain acts of Congress, and we've got 1o
pay attention o those things."™™ He stated:

1 don't like to hold peopie in contempt. On the other hand, I'd like to see some kind

of manifestation by the people that administer these statutes that they realize they are

under the constraints of a court order and accordingly, are going to make 2 good faith

effort to comply.'”
While Judge Thomas may have sincerely believed that the time frames were not sound policy, he
substitated his judgment for that of a court order, demonstrating an alarming disregard for the law.
As a result, many individuals who suffered discrimination received no remedy, while federal funds
continued to flow to the discriminatory schools.

2. Judge Thomas’s OCR Sought to Limit Employment Discrimination Protections,

Even for Individual Employees Suffering Intentional Discrimination, Under Title
IX and Section 504,

Since their promuigation in 1975, Tide IX regulations have provided that job discrimination

on the basis of sex was covered by Title IX's prohibitions against sex discrimination by education

institotions.™ Although a Supreme Court decision on precisely this point was anticipated within

W I, a 0822,
™ Id. ar 0822.
™ 1d. a 0823,
™ 1d. m 0824.

™ See 34 CFR 106.51-61 (1975). These Title IX regulations were issued when Casper Weinberger
was Secretary of Health, Education and Welfare.
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the next term, Judge Thomas announced in july of 1981 that the Department was planning a change
in rules to exclude employment from the scope of Title 1X."™ Following this announcement, the
Department sought permission from the Justice Department to repeal the existing regulations, which
would effectively have reversed the government’s position in litigation before the Supreme Court
urging that employess were protected under Title IX.'™® However, the Justice Department refused,
and the Education Department’s position on this matter was subsequently repudiated by the Supreme
Court. In Norh Haven Board of Education v. Bell,'®! the Supreme Court held that Title IX covers
employment discrimination.

Judge Thomas took a similar position on Section 504, by puning "holds” on Section 504
employment cases. Assistant Attorney General William Bradford Reynolds questioned "the propriety
of refusing to process” the Section 504 employment discrimination complaints in areas of the country
not affected by contrary judicial orders.'™ He requested that Judge Thomas "direct OCR 0 begin
accepting, investigating and, where appropriate, remedying those complaints.”'™ Judge Thomas

rejected Reynolds™ recommendation, however, and continued the pelicy of not enforcing the law in

*  See UPI Release, July 13, 1981; UPI Release, August 4, 1981, The proposed policy would have
protected employees only insofar as the discrimination against then was proved to cause discrimination
against students, or if the federal funding was not for general caucational purposes. out foc the purpose
of providing employment.

»n

See BNA DAILY LABOR REPORT, Aug. 5, 1981, at p. A-5 (reprint of letter of July 27, 1981).
™ 456 U.5. 512 (1982).

"2 Letter to Clarence Thomas from Assistant Attorney General Reynolds (Apr. 9, 1982).

m m.
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this area.” 1In Congolidated Rail Corp. v. Darrone,' the Court held that Section 504 prohibits
employment discrimination, again rejecting the narrow position Judge Thomas followed.

3. Judge Thomas Instituted Policies That Reduced Remedies to Victims of
Educational Discrimination, Including Individual Victims of Intentional
Discrimination.

The Early Complaint Resolution (ECR) procedure, implemented during Judge Thomas's
tenure at OCR, involved seeking settlements in individual cases before an investigation would be
undertaken. In November, 1981, the Justice Department notified OCR of its “major concern” that the
ECR. procedure does:

not require that the agresments reached between a complainant and

recipient meet the legal standards set by Title VI, Titde 1X, Section

504 and your implementing regulations. The apparent willingness of

OCR to accept any agreement which results in a withdeawn complaint,

regardless of the substance of that agreement, could lead to a

weakening of your enforcement posture and our litigation

position. ™
Judge Thomas, however, declined to aiter the procedure, which the House Committee on Government
Operations eventually concluded "may be illegal, may not protect the rights of complainants, and may
jeopardize future litigation involving violations of civil rights laws. "%

Also during Judge Thomas’s tenure, OCR began a policy of accepting promises of remedial

action, rather than actual compliance by the institution accused of violating civil rights laws, as

sufficient settlement of cases prior to the issuance of a Letter of Finding. In such cases, the Letter of

% Letter to Reynoids from Clarence Thomas (Apr. 31, 1982).
465 U.S. 624, 632-13 (1984).

'* Letter from Stewart B. Oneglia, Civil Rights Division, Department of Justice to Kristine M.
Marey, Office of Civil Rights (Nov. 13, 1981).

¥ House Committee on Government Operations, [nv i ivil Rights En 2
Office for Civil Rights at the Depaptment of Education, 99th Cong., 1st Sess. 27 (1985).
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Finding would indicate that any vioiation had been corrected."® In practice, the institions’
assurances often involved vague or inadequate promises of remedial action; in addition, OCR did litle
or nothing 1o monitor whether the institution acruaily underteok the promised action."™ The
practical effect of this policy was to diminish enforcement of laws protecting the rights of and
remedies received by women, minorities, and persons with disabilities in education."®
Judge Thomas's exceedingly limited view of federal civil rights enforcement is effectively

summasized in an OCR budget document advocating a dramatically diminished federal role in civil
rights enforcement. Judge Thomas proposed, among other things:

reviewing the desirability of OCR investigating every complaint over

which it has jurisdiction; . . . reviewing the procedure of allowing

recipients to assess their own compliance prior to an OCR compliance

review; reviewing the procedure of having community groups rather

than the Federal government monitor the implementation of remedial

plans'lﬂ
And he concluded, " can foresee the time when OCR, instead of automatically conducting a

compliance review when a serious civil rights violation becomes apparent, would require the

institution to conduct a self-assessment of its compliance status,"'®

1% Memorandum to Regional Directors from Michael A. Middleton (Oct. 19, 1981).

1 See Civil Ri ment in th cation: Heari i
on Civit and Congtitutional Rights of the House Judiciary Committee, 97th Cong., 2d Sess. 36-38, 63
(1982) fhereinafter "House Education Enforcement Hearings"]; House Committee on Education and
Labor, Report on the Investigation of the Civil Rights Enforcement Activities of the Office for Civil
Rights, U.S. Depantment of Educ., 100th Cong., 2d Sess. 2, 3, 21 (1988) (hereinafter "House Majority

Staff OCR Report”]; Civii RIGHTS LEADERSHIP CONFERENCE FUND, AN OaATH BETRAYED: THE
REAGAN ADMINISTRATION'S CIVIL RIGHTS ENFORCEMENT RECORD IN EDUCATION 25-26 (1983).

% House Majority Staff OCR Report, supra at 2.

¥ OCR Budget Document 2 (July 29, 1981) {discussing appropriate staff and funding levels for FY
1983) (Assistant Secretary Memorandum). In fact, in justifying its budget request, the purpose stated was
to "facilitate getting the Department out from under the scrutiny of the judicial branch [preswmably
referring to the Adams and WEAL cases] and refocus its enforcement activities to assistance.” Id. at 7.

¥* OCR Budget Document, supra, (Talking Points) at 5.
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These suggestions of reliance on comnmunity groups and self-assessment to assure compliance
with the civil rights laws fly in the face of the very raison d'etre of federal civil rights enforcement.

4. Judge Thomas’s OCR Challenged Title IX’s Protection Against Nonintentionai,
but Pervasive Discrimination Against Gicls and Women.

Title IX regulations, since their promulgation in 1975, have prohibited practices which are
intentionally discriminatory, and those which, although rot necessarily by design, have an unfair
discriminatory impact against gitls and women in education.'” Title IX protection against practices
with discriminatory impact on the basis of sex is of great importance in opening educational
opportugities o women young and eld.

For example, young women have been hurt by improper uses of SAT tests - which are
designed to predict first year coflege grades. While women’s grades are higher than their male
coileagues, since 1972 women have scored lower than men in the verbal and math sections of the
SAT."™ When SAT scores are rigidly used, young women can be denied scholarships, admission 1o
schools or educational programs, and a host of other educational benefits. Relying on the Title IX
adverse impact regulations, a court recently violated a New York state program for awarding coliege

.nips to high school students, because it improperly relied on the SAT to the detriment of

many deserving young women.'”

¥ For example, the regulations addressing admissions, employment, counseling and vocational
education covers practices which have an adverse effect based on sex. 34 C.F.R. §106.21(b)2)(1990);
34 C.F.R. §106.52(1990); 34 C.F.R. §§106.36(b) and (c)(1990); 34 C.F.R. Part 100, App. B, IV, K
{1990).

'™ P. Rosser, THE SAT GENDER GAP; IDENTIFYING THE CAUSES 22 {1989).

s Shagif v, New York State Educ. Dept., 709 F. Supp. 345 (S.D.N.Y. 1989). Using this unfair
system, 60% of its Regenus Scholarships and over 70% of its Empire State Scholarships went to young
men. 709 F. Supp. at 355.
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With Judge Thomas at the helm, OCR began to undercut the Title IX prohibition against
adverse impact discrimination, For example, in the area of sex discrimination in athletics, OCR sent
a letter of findings that despite the fact that the female athletic program did not give its athletes
hooors given to the male athletes, there was no violation of Title 1X' because it was not done for a
“sexually discriminatory purpose.” In 1982, the National Women's Law Center testified before the
House Subcommittee on Civil and Constitutional Rights, expressed its concern about the use of an
intent standard, and stated that "(i]t and is not uncommon to read Letters of Findings from OCR
which articulate legai standards which are the reverse of those required by the statute and
regulations, "™

The OCR budget document for FY 1983 prepared while Judge Thomas was at OCR, in
addition to the changes in enforcement strategies discussed above, also suggests that OCR will be
considering "reviewing all policies and regulations for appropriateness” and that "compliance review
activities will be targeted exclusively at the comparatively small number of recipients which seem to
knpwingly and severely violate major civil rights guarantees,”™ The process began while
Judge Thomas was at OCR ultimately led to a sinsation after his departure jn which:

"The National Cffice made it virwally impossible to find
a violation of the civil rights laws because the standard
of proof required to establish a viclation was the stringent

“intent” standard, which many regional office staff interviewed
believed was not required by the couns.'™

August 31, 1981 QCR Letter of Findings, $imms Independent School District.
House Education Enforcement Hearings, supra at 31-32,

OCR Budget Document, supre at 2, emphasis added

¥ Majority Staff OCR Repon, supra at 5.
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In short, while at OCR, Judge Thomas presided over the beginning of serious cutbacks in the
enforcement and interpretation of Title 1X and the other statutes prohibiting discrimination in

education. This disturbing trend continued over the time he was at the head of the EEQC.

Judge Thomas's efforts to cut back on enforcement and limit the scope of anti-discrimination
laws that began during his short tenure as head of OCR, continued with great force over the eight
years he served as Chair of the EEQC. Those years were marked by reswictive EEOC interpretations
of employment protections, whether intentional discrimination or practices with discriminatory impact
were at stake, whether individuals or large classes of victims of discrimination were injured, and
whether the issues were novel or settled.

L Judge Thomas’s EEQC Tolerated Employer Policies Intentionally Barring
Women of Child-Bearing Years From Jobs.

Just last term, a unanimous Supreme Court held in United Auto Workers v, Johnson
Controls, Inc.,™ that poficies that exclude all fertile women from certain jobs, ostensibly 10 reduce
pecceived risks to fetal health from exposure to workplace hazards, can be an intentional viclation of
Title VIL. These policies typically prohibit all women between 16 and 50 who are unable to prove
*heir sterility from jobs that, according to the employer, pose reproductive risks. The policies apply
only to women, despite the fact that workplace hazards can pose risks to all adult workers, and can
cause fetal harm by paternal exposure prior to conception through reproductive or genetic

damage.™ As many as 20 million jobs in the United States expose workers to reproductive or fetal

@ 111 5.Ct. 1196 (1991).

* House Comumittee on Education and Labor, A Report on the EEQC, Title VII and Workplace
Fetal Protection Policies in the 19805, 101st Cong., 2nd Sess. 6-7 {April 1990} [hereinafter “House Fetal
Protection Report”]. This Report, issued in April of 1990, by the Majority Staff of the Committee,
strongly criticizes the Comtnission for its inaction on this issue during the Judge Thomas' tenure.
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health hazards,™ making the stakes of “fetal protection™ policies for women’s employment very
high. So, too, these policies coerce women into becoming sterilized in order 10 keep jobs that they
desperately need to support themselves and their families.™ By excluding women a8 a class from
entire job categories, these policies constitute blatant and intentionai sex discrimination in
employment, and therefore fall squarely within the jurisdiction of the EEOC.

During Judge Thomas’s tenure at the EEQC, virtwally no women who fiied complaints with
the EEOC alleging this blatant form of discrimination received any help from the agency in handling
their complaints. ™ Until 1988, the EEOC did not develop guidelines for reviewing fetal protection
policies, in spite of repeated calls to do so and a mounting number of sex discrimination complaints
filed by women over the issue. While the EEOC supposedly followed a “case by case™ approach to
complaints filed by women who were turned away from jobs as a result of fetal protection

policies,™ in fact EEOC staff were told to forward complaints to the agency’s Office of Legal

m g oal

= Five female employees of the American Cyanamid Company were irreversibly sterilized by rabal
ligations in order to keep jobs requiring exposure 10 lead after the Company passed a fetal protection
policy. One year later, Ametican Cyanamid shut down the plant where the women worked. Id. at 5.

™ 1d. & 16,

* In 1978, the EEQC issued a policy statement indicating its concern about the legality of fetal
protection policies that exclude women from jobs based on gender. In 1980, the EEOC issued proposed
interpretive guidelines on the issue of employment discrimination and reproductive hazards. Afier
widespread controversy over the proposals, the EEOC withdrew the guidelines with a statement that "the
most appropriate method of eliminating employment discrimination in the work place where there is
potential exposure to reproductive hazards is through investigation and enforcemsent of the law on a case
by case basis, rather than by the issuance of interpretive guidelines.” 46 Fed. Reg. 1916 (Jan. 16, 1981);
House Fetal Protection Report, supra 37, a 14,
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Counsel, which in turn was instructed to do nothing with them. Over (00 of these claims were
simply "warchoused. "™

When EEOC did develop a policy, the approach taken was far less protective of women’s
employment rights than the position uitimately adopted by the Supreme Court in Johnson. Under
Chairman Thomas, the EEQOC first took a position as a participant in several important federal court
cases addressing the issue. In Wiipht v, Olin Corporation, ™ the agency argued that Olin’s fetal
protection policy constituted facial discrimination in express violation of Title VII, but also 100k the
unprecedented position that although none was present in the case, a "legitimate business interest”
might justify the policy in some cases.™ The EEQC position was unprecedented for the only Title

VII statutory defense to facial sex discrimination which had ever applied was the far more narrow

2 I4. at 16, An unsuccessful effort was made to provide guidance to field investigations in the
EEOC compliance manuai. However, according to the House Fetal Protection Report:

in the final drafting stages, a disclaimer was added to the Compiiance
Manual Section at the request of EEQC Chairman Clarence Thomas. The
disclaimer reflected the EECC's effort 10 duck the fetal protection

issue: ‘The Commission has not yet decided whether such a policy or
practice can lead to or be a violation of Title VII, or how the theories

of disparate treatment and adverse impact should be applied.” Although
this language was not included in the final version, the Chairman’s
request for such a disclaimer suggests at a minimum that he approved

of the EEQC's default on this issue.

Chairman Thomas’ desire that the Compliance Manual Section reflect
the Commission’s neutzality on the fetal protection issue was
uitimately satisfied by the deletion of a discussion of how the
facial discrimination or disparate impact theories might apply to
such policies.
. at 15.
o 697 F.ud 1172 (4th Cir. 1982).
* House Fetal Protection Report, supra at 20-21.
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bona fide occupational qualification ("BEOQ") defense.™ The Wright court followed the EEOC
position. In Haves v, Shelby Memorial Hospital,™ the EEOC again urged the court 0 move from
the stringent "BFOQ" defense, and adopt the looser standard it had advanced which was adopted by
the court in Wright.*' The Hayes court agresd to the lower business necessity standard.
In 1988, the EEOC finally issued interpretive guidelines on the applicability of Title VII 1o
fetal protection policies.  The 1988 policy guidance adopted the analysis of Wright and Hayes:
[Plolicies which exclude only women constitute per se violations of
the Act. Although the BFOK{) defense is normally the only available
defense in the case of ovent discrimination the Commission follows the
lead of (Wright and Haves] that the business necessity defense applies
to thess cases. ™
These guidelines are in sharp comrast to the approach taken by the majority in Johnson
Controls ™ In this landmark decision, the Supreme Court repudiated the artempt to weaken Tide
VI protections for women suffering intentional sex discrimination by soundly rejecting the business
necessity defense which was advanced while Clarence Thomas was at the EEOC, The Supreme Court
ruled that the statutory language could not admit Judge Thomas's interpretations.
In sumn, in an area of vital concern to women, with women’s access to millions of jobs at
stake, Judge Thomas failed 1o establish a policy, warehoused cases, and ultimately adopted a policy
that directly comtradicts the clear statmtory language of Title V11 as interpreted by the Supreme Court

last term.  As the House Report noted, in 1990, the EEOC took its most forceful stand up 10 that

** 1d. a 21,
2% 546 F. Supp. 259 (N.D. Ala. 1982).
' House Fetal Protection Report, supra at 21.

" EEQC Policy Guidance on Reproductive and Fetal Hazards, BNA DAILY LABOR REPORT Oct.
5, 1988) 2 D-1.

111 8.Ce. 1196 (1991).
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point in condemning the lower court decision in Johnson Controls which had upheld the fetal
protection poticy.™ This EEQC stand came after Judge Thomas lefi the agency.

2. Judge Thomas’s EEOC Reduced Iis Efforts to Protect Women Suffering
Intentional Pay Discrimination.

The EEQC is responsible for enforcing the two major iaws that prohibit discrimination in pay
on the basis of sex: the Equal Pay Act of 1963* and Title VII of the Civil Rights Act of 1964 3¢
While under the Equal Pay Act, the jobs being compared for purposes of determining whether z pay
discrimination exists must be the same or substantially so, the Supreme Court in County of
Washington, Oregon y. Gunther held that Title VII also prohibits employers from intentionally
segregating even very different jobs according to sex and then depressing the wages of the jobs held
predominantly by women.®”” The Court noted, however, that it was not ruling on the issue of
“comparable worth,” where purposeful pay discrimination was not an issue, but where traditionally
“female” jobs paid less than those held by men. The Court ieft open the guestion of whether a Title
VII violation could apply when women's wage rates were not intentionally reduced on account of sex,
but where the lower pay could nat be justified on the basis of nondiscriminatory factors such as
relative skill, difficulty or importance of the jobs in question.

On May 22, 1984, the House Committee on Government Operations submitted a report entitled
Equity: ! i -] W iscririnati mplaints.** The Committee

made a series of findings extremely critical of EEOC and Judge Thomas as its chair.

4

House Fetal Protection Report, supra at 29.
a3 29 11.5.C. § 206(d) et seq (1978).

6 42 U.5.C. 2000 et seq.

W 42 U.S. 161 (1981).

2t 93th Cong., 2d Sess. (1984).
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First, the Committee found that the EEOC had taken no action on charges and cases of sex- '
based wage discrimination, other than straight Equal Pay Act cases, since the June 1981 Guather
decision. At the time of the report, EEOC had no policy on handling these types of cases, yet the
Commission believed it needed to adopt such a policy before any charges could be processed. The
Committee found the need for a policy questionable, since the issue was simply one of implementing
the Gunther decision. By its insistence on a policy in this area prior to taking action and then
refusing to adopt a policy, the EEOC had denied relief to victims of intentional pay discrimination
and failed 1o provide guidance for the courts and empioyers.™

Second, the Committee determined that there were over 250 sex-based wage discrimination
charges, some dating from 1974, languishing in EEQC's Washington office. These ciaims were all in
areas outside the limited Equal Pay Act criteria of identical or substantially similar jobs and therefore
were not covered by EEOC policy, but could violate Title VII under Guather ™

Third, the Committee recognized that in May, 1984, the EEQC adopted a Compliance Manual
Section on Wage Discrimination, but believed that the adoption came only as a resuit of the
Committee’s investigation and hearings and public attention to EEOC's lack of activity in the wage
discrimination area. Further, the EEQC hastily formed a task force to examine the more than 250
pending charges, again, according to the Committee, in response to its investigation.®

When the EEQC finally began to handle cases, its long-awaited policy simply wacked the
specific Gupther ruling, and gave no additional guidance or expiication of issues left open by the
Court, The EEOC's policy, issued four years after the Gunther decision, merely reiterated the

Guaother finding that Title VI does not bar claims of sex-based wage discrimination merely because

4. at 34.
™ M. a4

= 4. at 4.
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the jobs involved are not identical. According to one report, a draft decision had been approved
by the four othec EEQC commissioners a week before the final June 17, 1985, release of the final
poficy, but Clarence Thomas wanted a more restrictive position than called for in the draft
decision.™  As a result, the policy was revised to simply restate the Gunther holding, adding no
new guidance. Moreover, the EEOC not only refused to consider other types of pay discrimination
claims where no intentional discrimination was aileged — the issue left open in Guniher — but even
refused to investigate the pending charges it had received which did not explicitly allege intentional
discrimination to determine if intentionat discrimination was present.® In sum, then-Commissioner
Thomas warehoused over 250 claims for more than three years in order to develop a policy, which
once developed, only reiterated Supreme Court case law. Moreover, the ultimate policy adopted
interpreted the issue left open by the Supreme Court of Title VII protection for nonintentional pay
discrimination adversely to the interests of womnen.

Moreover, the EEOC’s lack of atention 10 pay discrimination of the type prohibited in
Gunther was not accompanied by any increased attention to traditional Equal Pay Act cases. Even
straightforward Equal Pay Act claims, where a woman is paid less for virsally the identical job heid
by a man, did not fare weil during Judge Thomas’s tenure at the EEQOC.  In fact, the number of
cases brought by the EEOC under the Equal Pay Act during judge Thomas's tenure dropped

noticeably from the number brought in FY 1980, the year before he arrived.™

Cong st Scss 69 (1985) (testlmuny of Clarence 'I'homas) [heremaﬁer "Pay Eqmr.y HouseHeanng ].

B Consensus on Comparable Worth Difficult to Find at EEQC, BNA GOVERNMENT EMPLOYEE
RELATIGNS REPORT, June 17, 1985 at 867.

@ See Pay Equity House Hearing, supra, ar 16-20 (testimony of Winn Newman).
25 WOMEN EMPLOYED INSTITUTE, EEQC ENFORCEMENT STATISTICS (1991).
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3. Judge Thomas’s EEOC Failed To Enforce Affirmative Action Approved
By The Supreme Court As A Remedy For Intentionnl As Well As
Nonintentional Discrimination,

During Judge Thomas's tenure at the EEOC, his view on the appropriateness of affirmative
action 10 remedy the effects of discrimination against women and minorities seemed 10 evolve. He
began his tenure articulating some support for such remedies,™ but moved to consistent, strong and
vocal opposition, even o those remedies explicitly approved by the Supreme Court,

The importance of affirmative action to women is highlighted by the Supreme Court case,
Iohnson v, Santa Clara County.™ Johnson dealt with an all-too-common situation, the total
absence of any women in well-paid, but traditionally male jobs. The job in this ¢case was road
dispatcher in Santa Clara County, California. Concerned that it had never employed any women in
this position, ™ the County voluntarily reviewed its employment practices. Determining that a
female employee of the County for nine years was rated well qualified for the job, the County
promoted her 1o a road dispatcher job over a white male who had a similar rating. The white male,
who had scored 75 points to the female candidate’s 73 points in an oral interview, sued ciaiming
reverse discrimination.™ The Supreme Court upheld the County’s action as entirely consistent with
Title VIL

Judge Thomas forcefully criticized the decision, embracing Justice Scalia’s dissent and stating

his hope that it would "provide guidance for lower cournts and a possible majority in future

26 See, e.2., BNA DALy LABoR REPORT, July 22, 1982.
2 480 U.S. 616 (1987).

=* In fact, of the 238 skilled craft worker positions in the County, none were held by women, 480
U.S. at 621.

= 480 U.S. at 624-25.
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decisions.”™™ Yet, Justice Scalia’s opinion was a broadside attack on Title VII Supreme Court case
law. Justice O'Connor, in her concurring opinion in Johnson, stated that "Justice Scalia’s dissent
rejects the Court’s precedents and addresses the question of how Tite VI should be interpreted as if
the Court were writing on a clear slate. "™

In fact, Judpe Thomas has repeatedly criticized Supreme Court precedent, giving rise to
serious concern that he, like Justice Scalia whom he has praised, would ignore the principle of stare
decisis and disregard or overturn settled Supreme Court cases which have set boundaries for
affitmative action under Title VIL.™

Judge Thomas’s aversion to Supreme Court interpretations of Title VII was reflected in his
reluctance to enforce the law's mandate as Chair of the EEOC. In 1985, the EEOC acting general
counsel, with Judge Thomas’s knowledge, ordered EEOC regional attorneys 1o avoid the use of goals
and timetables in any settlements or actions in which EEOC was involved, and to hait enforcement of
goals and timetables in any ongoing consent decrees.™ It was not until his reconfirmation hearings

as Chair of the EEOC in 1986 that bhe promised to withdraw the EEOC ban on the use of goals and

0 Speech by Clarence Thomas to the Cato [nstitute 20-22 (Apr. 23, 1987).
Bt 480 U.S. at 646 (O’Connor, J., concurring).

3 Judge Thomas has criticized Upited Steel Workers v_Weber, 443 U.S. 193 (1979) (allowing
private employers to engage in voluntary affirmative action); Fullilove v, Klutznick, allowing Congress
to remedy past-discrimination by staute). See "Principle Versus Interest” at 395. He also criticized
Local 28 Sheet Metal Workers Internationat Association v, EEQC, 478 U.S. 421 (1986) (allowing court-
ordered affirmative action to remedy proven discrimination); Firefighters v, Cleveland, 478 U.5. 501
(1986) (alfowing affirmative action in consent decrees); and United States v, Paradise, 480 U.S. 149
(1987) (allowing court-ordered affirmasive action remedy). Thomas, Affirmative Action Goals and
Timetables: Too Tough? Not Tough Enough! 5 YaLE L. aNp PoL, REv, 402, 407 n.2 (1987).

MJ&M@IM&&Q 990\ Cong., nd Sess., 34 (1086); 24 BNA GOVER.NMEN‘!‘ EMPLOYEES
RELATION REPORT, June 2, 1986, at 764. Judge Thomas misread Firefighte
v, Stotts, 467 U_S, 561 (1984) as justification for this position.
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timetables as a remedy.™ He only did so in recognition of explicit Supreme Court cases decided in
1986 reaffirming the appropriateness of goals and timetables, not because he agreed with the
decisions, Rather, Judge Thomas is quoted as saying "That's the taw of the land whether I like it or
not."™
4. Judge Thomas Reduced EEOC’s Use of Class Action Cases Proecting
Many Women from Intentional Discrimination While Doing Little to Help
Individual Women'’s Cases.

As Chair of the EEOC, Judge Thomas made no secret of his strong preference that the EEOC
bring cases on behalf of individuals, rather than the more broad-based class action suits that are
designed to benefit large numbers of employees. According to the Washington Post:

The Reagan-run EEOC has announced its intention to move away

from class-action suits on employment discrimination in favor

of smaller, individual suits for persons who can prove that

they, specifically, were victims of bias.™
Judge Thomas indicated his agreement with this new focus, The New York Times reported that
Judge Thomas wanted to move toward a policy of bringing cases where an individuat could testify
about "what happened to me,™™

The results of the policy were prediciable: the ability of the agency 10 remedy discrimination
against large numbers of women was severely reduced. A good example of the policy’s impact is the
recent, widely publicized $66 million settlement on behalf of 13,000 women in a case brought by

EEOC in 1978 against Western Electric. The company had a policy forcing pregnant women who

™ Tove, Auvg. 4, 1986,

Cong 20 Sss. (1986) (Statement of Claronte Thomas Charen EE00).

¢ Wash. Post, July 9, 1985.

' N.Y. Times, Dec. 3, 1984,
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were willing and able to work 10 take unpaid leave at the end of their sixth or seventh month of
pregnancy, then limiting their seniority benefits and offering no guarantes of a job when they sought
to remrn® In abandoning these kinds of class action cases, which remedied intentional
discrimination against thousands of women, Judge Thomas’s EEOC did not substiute 13,000
individual cases vindicating the rights of these women, In fact, during his tenure at the EEQC, there
was only a small increase in the number of individuat cases brought, while the number of class action
cases dropped substantially.® A significant net reduction in EEOC effectiveness resulted.

Moreover, the way in which the EEOC handled individual cases has been faulted. The
General Accounting Office (GAQ) concluded that the EEOC routinely closed cases without adequate
investigations. The bottom line was that the percentage of individuals filing claims of
discrimination who got no relief jumped from 28.5% in FY 1980 to 54.2% in FY 1989

Nowhere is the damage done to individual victims of discrimination more stark than in
EEGC’s handling of age discrimination cases. During Judge Thomas’s tenure, thousands of charges
filed by older workers were ignored, and the two-year statate of limitations ran, theceby causing these
workers to lose their right to pursue their claims in court. Congress enacted the Age Discrimination

Claims Assistance Act to extend the period of time for filing temporarily, so that these cases could be

2 N.Y. Times, July 18, 1991.

¥ In FY 1980, the EEQC filed 218 class action cases. In the last year of Judge Thomas’ tenure
at EEOC, FY 1989, the EEQC filed only 129 such cases. In FY 1980 the EEOC filed 326 cases in total
(108 individual} as compared to 486 (357 individual) in FY 1989. WoMEN EMPLOYED INsTITUTE, EEOC
ENFORCEMENT STATISTICS (1991). Therefore, the increase in individual cases brought by the
EEOC (249) would have a negligibie effect as compared 10 one Western Electric type of case.

 GAO reviewed six EEOC district offices and five state agencies during the period January to
March, 1987, and concluded that 41% to 82% of the charges closed by the EEOC offices were not fully
investigated. GAO, EQUAL EMPLOYMENT OPPORTUNITY: EEQC AND STATE AGENCIES Dip NoT FuLLy
INVESTIGATE DISCRIMINATION CHARGES 3 (1988).

. WOMEN EMPLOYED INSTITUTE, EEOC ENFORCEMENT STaTISTICS (1991).
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brought. Even after the law was passed, however, Judge Thomas's EEOC ailowed thousands of
additional claims that were filed after the law’s effective date to lapse.® Judge Thomas's rationale
that older workers facing age discrimination still had state law claims fails to address the serious
adverse consequences of losing EEOC enforcement and access to the federal counts.®

Although the EEOC under Judge Thomas supporied the rights of older women workers in
several cases involving sex discrimination in reticement benefits,™ the EEOC aiso failed to secure
benefits to which older workers were entitled. For example, despite an EEOC policy determination
that reguiations allowing employers to stop paying into employer pension zccounts when they reached
the age of 65 violated the ADEA, the EEOC did not rescind the regulations.™ Even cases of
intentional facial discrimination against older workers were left unremedied during Judge Thomas's

tenure at the EEQC.

s, Judge Thomas Challenged Title VII’s Protection Against Nonintentional, but
Pervasive Discriminotion Against Women.

Twenty years ago, the Supreme Court established in Griggs v, Duke Power Co,,™ that
Title VII prohibits unjustified employment policies that have discriminatory impact against women or

minorities, whether intended 1o have such adverse impact or not. While in 1983 Judge Thomas

32 Court of Appeals Hearing, supra at 189-90 (1990).
2 1d. ar 19091,

e -

Anguity Ass'n, 735 F.2d 23 (1984).
% Court of Appeals Hearing, supra at 185-87,
M 401 U.S. 424 (1971).

is, 463 U.S. 1073 (1983); Spirg v. Teachers Ins &



358

indicated approval of Griggs," his later comments explicitly rejected this seminal Supreme Court
decision’s basic holding on adverse impact. Judge Thomas said:

We have unfortunately permitted sociologicat and demographic

reaities to be manipulated to the point of surreality by

convenient legal theories and procedures such as adverse impact

... We have locked amorphous, complex, and sometimes

unexpilainable social phenomena into legal theories that sound

good 1o the public, please lawyers, and fit legal precedents,

but make no sense. If I have my way, we will have the iegal

theories conform to reality as opposed to reality being made w

conform to legal theories. ™
This hostility co Title VII protection for practices which may seem fair on their face, but actually
adversely affect women or minorities, is reflected in Judge Thomas's criticisms of reliance on
statistics which demonstrate such adverse impact. His controversial handling of the Sears case™
demonstrates the difficulties his approach caused in eliminating discrimination against women in the
workplace.

The case began in the Nixon Administration with the filing of an EEOC Commissioner’s

charge in 1973.2° In 1979, the EEOC filed a lawsuit that included claims that Sears segregated its

female employees into low-paying noncomumission sales while men were in high-paying commission

sales jobs.™ The segregation of Sears's workforce resuited in a tremendous disparity between the

7 Speech by Clarence Thomas to American Society of Personnel Administrators 8-10 (Mar. 17,
1983).

#* Speech by Clarence Thomas (o the Cascade Employers Association 13 (Mar. 13, 1985); see also
Speech by Clarence Thomas at EEQ Law Seminar 18 (May 2, 1985); Thomas, The Equal Employment
Opporunity Commission: Reflections on ¢ New Philosophy, 15 STETSON L. REV. 29, 35-36 (1983).

2 EEQC v. Sears, Roebuck & Co,, 628 F. Supp, 1264 (N.D. TII. 1936).

% 628 F. Supp. at 1278.

Bt 628 F. Supp. at 1289,

m
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pay scales of its male and female employees, and the purpose of the suit was to open Sears’s higher-
paying jobs to women,
As Chair of the EEOC, Judge Thomas openly criticized his own agency’s case against Sears
while it was pending in court. For example, his criticisms were reported in the New York Times:
[Thomas) said the agency had relied too heavily on statistics in
investigations initiated by the commission itself and in its
review of complaints filed by individuals. For example, he said,
a case filed by the commission in 1979 against Sears, Roebuck &
Company, still pending in a Federal cour, ‘relies almost exclusively
on statistics’ to show discrimination against women.*
The Washington Post quoted Thomas as saying, "I've been trying to get out of this [case] since F've
been here [at the EEOC]."**
Judge Thomas’s main criticism of the case was its reliance on statistics. He stated in 2
congressional hearing that the EEOC had relied too much on statistical disparities:
1, personally, have problems with cases that rely exclusively on
statistics,... Idid not say that statistics were not useful.
In my opinion at least, we should not rely solely on statistics

to process cases.>*
A New York Times, article explained that Thomas believes that statistical disparities can often be
explained by cultural and educational differences.®*
The press even reported that EEOC offficials hoped to lose the case. The Waghington Post
reported that “administration officials privately make little secret of their desire to lose the case, and

lose it in a way that would explode any chance for future EEQC officials to bring class-action suits on

32 N.Y. Times, Dec. 3, 1984.

®  Wash, Post, July 9, 1985.

o i for mm. of Emplgymen iti ducati
and Labor, 98th Cong., 2d Sess., 11-12 (1984), Judge Thomas also criticized the Sears case for its cost,

calling it “an albatross around ous neck,” GOVERNMENT EMPLOYEE RELATIONS REPORT, June 17, 1985,

% N.,Y, Times, Dec, 3, 1984,



360

the basis of statistics."™ That article quoted an unnamed "high-ranking Justice Department official
who has followed the Sears case, but who refused 10 be quoted publicly,” who described the Sears
case 33 "a "straw man we would like 10 have bext w death 1o prevent future class-action cases’ by the
government.™™ The Nagion reported that * Administration officials have made it clear they’d like
to lose the case o discourage EEOC officials from bringing similar suits.™ Another news article
reported that "ft]he EEOC under Presidem Reagan was only haltheartedly pursuing the Sears
m'lﬂ
Judge Thomas was widely criticized for his public statements about the Sears case. Judge

Thomas was asked by Rep. Augusms F. Hawkins (D.-Calif.), Chairman of the House Subcommirtee
on Employment Opportunities, during a congressional hearing, *Do you think it is appropriate for
you, as Chairman of the Commission, or for the other Commissioners, to be criticizing the
Commission’s own case while the case is still before the Count?™® Judge Thomas responded:

I did not say that the Sears case was not a winable

case or 2 defensible case. 1 simply indicated that it was

2 case thas relies exclusively on statistics. I, personally,
have problems with cases that rely exclusively on statistics. ™ -

™ Wash. Post, July 9, 1985.

a7 Id.

= THE NATION, Sept. 7, 1985,

™ INDUSTRY WEEK, Feb. 17, 1986.

ing_Before th hComm

abor, 98th Cong., 2d Sess. 11

™ 1d. It Judge Thomas were considered part of the EEQC legal team, he would have breached his
ethical obligations as a lawyer by criticizing the case publicly. Disciplinary Rule 7-107(G) of the ABA
Model Code of Professional Responsibility provides:

A lawyer or law firm associated with a civil action shall not during its invmiguiou.or
litigation make or participate in making an extrajudicial statement, cther than a quotation
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Sears lawyers were impressed enough with the helpfuiness of his statements to their case that they
attetnpted to subpoena him to testify at the wial 2

In fact, EEQC did Jose the Sears case, and never appealed. The trial judge criticized the
agency for not calling any individual witnesses, claimed its statistics were faulty and otherwise
asserted that the EEOC failed 1o present its case adequatety.® The quoted hopes of some
government officials that EEQC lose the Sears case and no longer bring cases affecting such large
numbers of women were realized.

CONCLUSION

Judge Thomas’s record includes his actions as chief enforcer of the nation's primary laws
prohibiting discrimination in employment and education and a body of speeches, interviews and
writings. When looked at as a whole, it is not a record in which a commitment to core constitutional
or statutory protections for women emerges. Instead, the overarching constitutional philosophy of
npational law which Judge Thomas has articulated is at odds with equal protection and privacy rights

for women. His actions as head of OCR and EEOC give no comfort that this phitosophy will bend to

from or reference to public records, that a reasonable person would expect 1o be
disseminated by means of public communication and that relates to: . . . {4) His opinion
as to the merits of the claim or defenses of a party, except as required by law or

administrative rule. (5) Any other matter reasonably likely to interfere with & fair trial
of the action.

Model Code of Professional Responsibility DR 7-107(G), in American Bar Association, (MODEL CoDE
OF PROFESSIONAL RESPONSIBILITY AND CODE OF JUDICIAL CONDUCT) 38 (1982). The Disciplinary Rules
are the most stringent of the provisions in the Model Code. According to the Preliminary Statement,
"The Distiplinary Rules, unlike the Ethicat Considerations, are mandatory in character. The Disciplinary
Rules state the minimum level of conduct below which no lawyer can fall without being subject to
disciplinary action.” Id. at 1. This rule would prohibit Judge Thomas's statements about the Sears case

if held to apply to him, for his statements about the reliance on statistics fall under his "opinion as to the
merits of the claim,”

2  BNA DaiLy Lapor REPORT, Dec. 7, 1984,
628 F. Supp. at 1294, 1324, 1352,
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accommodate women's legal rights, under the constitution or by statute. President Bush has said that
Judge Thomas is the best "man” for the job. His record to date raises concerns about the basis for

that conclusion.

5
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The authors of this report are Shirley Sagawa, Lourdes Rivera, Marcia Greenberger
and Ellen Vargyas, attorneys at the Nationat Women’s Law Center, They wish to
thank Danna Sewell Cooper, a second-year law student at the University of
Virginia, Amy Jeffress, a third-year student at Yale University and Kate Silbaugh, a

third-vear law student at the University of Chicago for their assistance in its
preparation.
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National Women's Law Cemer
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The CHAIRMAN. Again, you are all going about twice the time to
three times the time. I understand, but pretty soon what is going to
happen is, just like this cumulative effect upon nominees, there is
going to be a cumulative effect upon witnesses.

And, Judith, you are getting the cumulative effect of this panel.

Ms. LicHTMAN. I believe my statement will come in under 5 min-
utes.

The CHAIRMAN. Thank you very much.

Ms. LicutMAN. 1 believe that wholeheartedly.

The CHAIRMaN. All right, I always believe you, so I will believe
you believe it.

STATEMENT OF JUDITH L. LICHTMAN

Ms. LicHTMAN. I respectfully request to submit to you a longer
statement, if you will, and, as well, to put into the record the
report that the Women’s Legal Defense Fund did.

The CrairMan. Without objection, it will be placed in the record.

Ms. LicautMaN. Mr. Chairman and members of the committee, I
come here reluctantly, for it is not easy to testify in opposition to a
judicial nominee. When these hearings opened, it was clear that
the record cast grave doubt on Judge Clarence Thomas' commit-
ment to affirm and support fundamental principles of equal em-
ployment opportunity, constitutional protections against gender
discrimination, and reproductive freedom.

After 5 days of testimony from the nominee, our alarm has in-
creased. The next U.S. Supreme Court Justice will help determine
the outcome in cases that will affect our lives well into the next
century. Judge Clarence Thomas’ record is deeply troubling, be-
cause it includes an extensive pattern of disregard for principles of
fundamental importance to women and their families.

In his testimony, Judge Thomas has intensified, rather than al-
layed, our concerns. While trying to distance himself from state-
ments and positions articulated during 10 years as a public figure,
Judge Thomas has alternately suggested that his record is not rele-
vant to this inquiry or that he cannot be held to words he did not
mean or to references he did not thoroughly explore. We urge this
committee not to allow Judge Thomas to selectively choose which
portions of his record are relevant to conformation.

Judge Thomas has tried to use judicial impartiality to justify his
refusal to respond to guestions on women’s fundamental right to
reproductive choice, while failing to apply the same standard to
other constitutional issues. This tactic blurs the distinction be-
tween prejudging a specific case that may come before the Court
and discussing the constitutional analysis applicable generally in
cases of that type.

A woman’s ability to enjoy all other personal liberties guaran-
teed by the Constitution depends upon her freedom f{o make per-
sonal decisions about procreation. Judge Thomas’ professed lack of
opinion on the constitutional right to choose—particularly in light
of his record—strains credulity.

But reproductive choice is not the only area in which Judge
Thomas has been less than forthcoming. He did not provide ade-
quate assurance that he is committed to striking down invidious
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sex-based discrimination, failing to make a commitment to apply a
rigorous level of scrutiny to sex-based distinctions in the law. It is
not clear that this nominee is willing or able to ferret out and
reject stereotypes reflected in the law.

Under Judge Thomas’' leadership, the EEOC failed to prevent
employers from excluding women of child-bearing age from certain
high-paying jobs, because hazards asscciated with those jobs could
harm their fetuses they might carry. These policies allowed em-
ployers to selectively discriminate against women workers, rather
than cleaning up the workplace for all employees, women and men.
Several women were sterilized, so that they could keep their jobs
under these “forced-sterilization” or “fetal protection’ policies. The
analysis finally adopted under Judge Thomas’ leadership would
have allowed employers to continue to exclude all fertile women of
child-bearing age from these jobs. Fortunately, the Supreme Court
soundly rejected Judge Thomas' analysis.

Judge Thomas also has attempted to distance himself from his
praise for academic Thomas Sowell's analysis of working women,
suggesting that he did not necessarily adopt or agree with all of
Sowell’s conclusions. Yet, in a 1987 interview, Judge Thomas re-
ferred to Sowell as “not only an intellectual mentor, but my salva-
tion as far as thinking through these issues.” This is particularly
significant, because Mr. Sowell's commentary—lauded in 1988 by
Judge Thomas as a “much-needed antidote to cliches about
women’'—is riddled with just the sort of stereotypes that the Court
has consistently rejected as constitutionally repugnant.

Since his nomination, Judge Thomas has abandoned candor and
consistency and offered little real assurance of his commitment to
protecting women’s freedom and equality. Judge Thomas either is
running from his record or he has not carefully thought through
critical issues that have enormous significance for Americans.
Either way, it is evident that a lifetime appointment on our High-
est Court for Judge Clarence Thomas would pose a danger to the
economic security and personal freedom of American women.

The Court’s vigilance is needed now more than ever, as gender-
based discrimination still tarnish the American dream. The stakes
simply are too high to entrust our constitutional future to a nomi-
nee like Clarence Thomas, who does not demonstrate unwavering
commitment to the law’s essential guarantees of individual rights
and liberties.

I urge you to refuse to confirm Judge Thomas to the U.S. Su-
preme Court,

I went over, and I apologize. Thank you.

[Prepared statement and report follow:]
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TESTIMONY OF JUDITH L. LICHTMAN
President, Women's Legal Defense Fund
before the United States Senate
Committee on the Judicilary
September 17, 1991
Chairman Biden and Members of the Committee, my name is
Judith L. Lichtman. As President of the Women's Legal Defense
Fund, I am pleased to have this opportunity to testify before you
on the nomination of Judge Clarence Thomas to the Supreme Court.
This nomination comes at a time when women, especially women
of color who face double discrimination based on both gender and
race, are ever mere vulnerable to invidious discrimination that
threatens their economic security and personal freedom. With a
Supreme Court that appears poised to roll back the law's most
basic protections of eguality and individual liberty, the next
Justice will help determine the outcome of cases that carry
enormeus meaning for our lives far into the 21st century.

The Supreme Court's impact on wemen's lives is made clear in

Johnson v. Transportation Agency, Santa Clara County,' where the

Court upheld women's access to equal employment opportunity.

That case centered around the promotion of Dlane Joyce to the
position of county road dispatcher -- a position never before
held by a woman. In fact, no woman had ever held any of the
county's 238 skilled positions. As part of a voluntary effort teo
bring gualified women into its skilled workforce, the county

promoted Ms. Joyce, the only woman in a pool of seven persons

' 480 U.S. 616 (1987).
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judged qualified on the basis of experience and an oral
interview. A male candidate who had scored 75 to her 73 in a
subjective oral interview filed suit. When the Court upheld the
county's plan to expand equal employment opportunity to qualified
women and people of color, it demonstrated its power to extend --
or deny -- such opportunity.2

Because the Court exerts life-shaping force on millions of
Americans, the record of each and every nominee must be carefully
examined. Despite Judge Thomas' impressive personal
achievements, his record reveals an extensive pattern of
disregard for principles of fundamental importance to women and
their families. As we have documented in our report, Endangered
Liberties: What Judge Thomas' Record Portends for Women, Judge

Thomas' record suggests that the prism through which he views the
legal claims of women is clouded by an ideology that
misinterprets, restricts, or ignores legal principles of the
greatest importance. We ask that this report be included in the

record of these confirmation hearings.

Judge Thomas harshly criticized the Court's decision as
"social engineering" and urged lower courts to look to Justice
Scalia's dissent for guidance. *“Anger and Elation at Ruling at
Affirmative Action,” N.Y. Times, March 2%, 1987, at Dl, col. 1;
Thomas, Speech before the Cato Institute, April 23, 1987. at 20-
21. In fact, the county's program appears remarkably similar to
the program under which Judge Thomas was admitted to Yale Law
Schoecl. Both involved the consideration of race and/or gender in
choosing among qualified applicants competing for a limited
number of openings; both operated within the framework of federal
anti-discrimination law (Title VII, which bars race- and sex-
based discrimination in employment, and Title VI, which prohibits
race-based discrimination by programs receiving federal funds,
such as educatiocnal institutions).

2



Judge Thomas' record alone leaves us unwilling to entrust
our constitutional future to his care; five days of his testimony
during these hearings has done nothing to allay our concerns.
Indeed, Judge Thomas' efforts to distance himself from his record
of the past 10 years as a public figure suggests either that he
believes that this record is not relevant to the Senate's inquiry
or that he believes he cannot be held to his words and writings
because he did not mean them or did not read them. He has
refused to discuss the issue of constitutional protection of
reproductive choice, despite his willingess to discuss other
pressing constitutional questions. And, when he has responded to
questions of critical importance to women -- such as
constitutional protections against sex discrimination -- his

answers have provided little reassurance.

Judge Thomas has attempted to retreat from his record during
these confirmation hearings.

Throughout his 10 years as a public official, Judge Thomas
has delivered speeches, written articles, and signed onto reports
discussing issues of the greatest concern to women, in particular
women of color, and their families. Despite Judge Thomas®
attempts to distance himself from this record throughout these
hearings, we submit that this record can not be so easily
dismissed.

In numerous speeches and articles, Judge Thomas has

reiterated his support for a "higher law" or "natural rights*
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theory of constitutional law. He maintained in 1988, for

example, that
[(H)ligher law is the only alternative to the willfulness
of both run-amok majorities and run-amck judges. . . .
The higher law background of the Amerjcan Constitution,
whether explicitly invoked or not, provides the only
firm basi; for a just, wise, and congtitutional
decision.

Judge Thomas now says that his numerous references to
natural law theory were not intended to suggest that he believed
that it should be used as a form of constitutional analysis, and
that he sees no "role for the use of natural law in
constitutional adjudic:ation."4 Rather he dismisses his
extensive writings and speeches as nothing more than the musings
of a "part-time political theorist."®

another example of Judge Thomas' efforts to retreat from his
record concerns his 1987 praise for an article by Lewis Lehrman

as "a splendid example of applying natural law." The article

urged that Roe v. Wade was incorrectly decided and that the

Thomas, "The Higher Law Background of the Privileges or
Immunities Clause of the Fourteenth Amendment," 12 Harvard
Journal of Law & Public Policy 63, 64, &8 (1988} (emphasis in
original), Our concerns about natural law jurisprudence are
premised on the possibility that cases will be decided on the
basis of judges' personal beliefs and intuitions -- beliefs that
Judge Thomas was often unwilling to discuss during these
hearings.

Transcript of Proceedings on the Nomination of Judge
Clarence Thomas to be Associate Justice of the Supreme Court
before the Senate Committee on the Judiciary (hereinafter
"Transcript®), 9/10/91 p.m. at 137.

* franscript, 9/11/91 p.m. at 135,
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Constitution affirmatively protects the "right to life."®
During these hearings Judge Thomas sought to distance himself
from the Lehrman article by explaining that he praised it only to
win over his audience of conservatives' -- not because ha
actually believed what he was saying about itk

Judge Thomas' comments on his authorship of a 1986 report
offer still another example of his attempted retreat from his
record during these confirmation hearings. Judge Thomas served
on the 1986 White House Weorking Group on the Family, which
produced a report sharply critical of Roe v. Wade and other
Supreme Court decisions protecting the right of privacy,
including the right of unmarried individuals to buy and use

9

contraceptives. Although his name appears on the report as

8 Address by Clarence Thomas, "Why Blacks Should Look to

Conservative Policies," The Heritage Foundation (June 18, 1987)
at 9, praising Lehrman, "The Declaration of Independence and the
Right to Life: One Leads Unmistakably From the Other,* The
american Spectator 21-23 (April, 1987).

7

"My interest [in citing the Lehrman article] was a very
single-minded interest, Senator, and that was in trying te
convince a conservative audience in the Lew Lehrman Auditorium of
the Heritage Foundation, with a concept that Lew Lehrman adopted,
to make my point, and it was an important point to me."
Transcript, 9/10/91 p.m. at 198.

¢ "[A)t no time did I adopt or endorse the substance of the
article itself.* Transcript, 9/11/91 p.m. at 95.

s A Report to the President from the white House Working
Group on the Family, The Family: Preserving America's Puture,
December 1986, at 11-12.
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one of its authors, he now testifies that he never read the
controversial portions of the report at any time,"

At other times in these hearings, Judge Thomas has argued
that his record as a public figure is now largely irrelevant to
this inquiry to his fitness for the Supreme court.” 1t should
be of great concern to members of this Committee and to the
American public that the White House wants us to look favorably
on the personal background of Judge Thomas, while dismissing or
discounting his actions and statements during 10 years as a
public official. If confirmed, Judge Thomas will bring the
entire range of his experiences and beliefs to bear on his
deliberations in the Court. The Senate should not accept his
attempt to pick and choose for these confirmation hearings which
portions of his record are relevant for consideration in

evaluating his fitness for the Court.

0
report?

"The Chairman: You haven't to this moment read that

Judge Thomas: To this day, I have not read that
report, I read the sections on low-income families.*

Transcript, 9/10/91 p.m. at 154-55.

" E.g., as Judge Thomas advised Senator XKohl, "I think
that you have to weigh or discount to the best of your abilities
or your judgment speeches that were made outside of the judiciary
when one has a different role, for example a person who's a law
professor, a person who's in the executive branch. But I think
it would be important to look closely at a speech that I made as
a judge." Transcript, 9/13/91 p.m.

6
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Judge Thomas refused to respond to critical questions on the
consitutional rig o privacy, inclu nﬂ a woman's rig o

choose whether to terminate or continue her pregnancy.

Judge Thomas asks this Committee, the Senate, and the
American public to support his nomination while refusing to
provide assurances that he will protect our rights if elevated to
the Court. Nowhere is this more clear than in Judge Thomas'
refusal to respond to questions about his views on the
constitutional right of privacy. What is at stake here is not
mere theoretical principle -- the lives, health, and livelihoods
of millions of women and their families hang in the balance.

Judge Thomas professes to have an open mind on the
constitutional protection afforded the right to terminate a
pregnancy.12 But in the years before this nomination, he
expressed opinions critical of Roe v. Wade and other Supreme
Court decisions involving the right of privacy.n Indeed, as

discussed above, Judge Thomas endorsed an anti-choice diatribe

1z See e.g., Transcript, 9/11/91 p.m. at 10S:

"Senator Leahy: Let me ask you this. Have you made any
decision in your own mind whether you feel Roe v. Wade was
properly decided or not, without stating what that decision is?

Judge Thomas: I have not made, Senator, a decision one way
or another with respect to that important decision.®

B see Thomas, "The Higher Law Background of the Privileges
or Immunities Clause of the Fourteenth Amendment," 12 Harvard
Journal of Law & Public Policy 63, n.2 (1989); Thomas, "Civil
Rights as a Principle Versus Civil Rights as an Interest,"
Assessing the Reagan Years 391, 399 (D. Boaz, ed. 1988); A Report
to the President from the white House Working Group on the
Family, The Family: Preserving America's Future, December 1986).
For a discussion of Judge Thomas' stated views on Roe v. Wade and
the right to privacy, see Endangered Liberties: What Judge
Thomas' Record Portends for Women, a Repert by the Women's Legal
Defense Fund {(July 30, 1991).
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that concluded that the fetus has a "God-given" "inalienable
right to life."™

Now, despite that record, Judge Thomas asks this Committee
to believe not only that he has an open mind abhout the right to
choose, but that he actually has po opinion on the issue. In
response to questions from Senator Leahy, Judge Thomas stated
that in the 18 years since Reoe v, Wade was decided, he has never
debated the casze or formed an opinion about what he even
acknowledged is "one of the more important* and "one of the more

highly publicized and debated cases.""®

Judge Thomas' professed
lack of opinion -- particularly when viewed in the context of his
record -- strains credulity.

In refusing to answer questions about Roe, Judge Thomas hid

behind the mantle of judicial i.mpartiality.IB

This tactic blurs
the distinction between prejudging a specific case involving
specific facts that may come before the Court, and commenting on
the constitutional standards applicable generally in cases of
that type. Indeed, Judge Thomas' testimony on other cases that

present issues that will come before the Court shows that his

" address by Clarence Thomas, "Why Blacks Should Look to
Conservative Policies,® The Heritage Foundation (June 18, 1987)
at 9, praising Lehrman, "The Declaration of Independence and the
Right to Life: One Leads Unmistakably From the Other," The
American Spectator 21-23 (April, 1987). -

15

Transcript, 9/11/91 p.m. at 103-106.

% see e.9., Transcript, 9/10/91 p.m. at 149: "I do not
think that a is time that I could maintain my impartiality as
a member of the judiciary and comment on that specific case [Roe
v. Wade]."
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professed concerns about impartiality were selectively

applied.17 In adopting this strategy of selective silence,

Judge Thomas assumes that the Committee will not view his failure
to respond to questions on privacy and choice as significant.

Would the Senate Judiciary Committee confirm a Supreme Court
nominee who trumpets his or her open-mindedness on the lssue of
whether segregated schools wviclate the Fourteenth Amendment's
guarantee of equal protection? O©Of course not. The idea of
confirming a nominee who does not firmly support such a
sacrosanct legal principle is unthinkable.

The fundamental principles articulated in Roe are as
critical as those spelled out in Brown. A woman's ability to
enjoy all other personal liberties guaranteed by the Constitution
hinges upeon her freedom to make personal decisions about
procreation. This Committee should reject any nominee who fails
to affirm the right te choose just as it should, and would,
reject a nominee who failed to affirm the constitutional
principles enunciated in Brown. As Chief Justice Rehnquist
recognized in 1959, in the wake of the Brown decision, "what
could have been more important to the Senate [in 1957] than Mr.
Justice Whittaker's views on egual protection and due process?

..The only way for the Senate to learn of these sympathies is to

" E.g., Transcript, 9/10/91 p.m. at 162 {death penalty
appeals); 9710/91 p.m. at 163-64 (Payne v. Tennessee and victim
impact statements); 9/10/91 p.m. at 164 {federal sentencing
guidelines); 9/10/91 p.m. at 168-69 (exclusionary rule}; 9/10/91
p.-m. at 171 (free exercise clause); 92/12/91 a.m. at 15-16
(establishment clause).
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'ingquire of men on their way to the Supreme Court something of

their views on these questions."'IB

To the extent that Judge Thomas responded to questions on
constitutional equal protection theory, his answers provided
inadequate assurances of his commitment to strike down invidious
sex-based discrimination.

In refusing to answer any questions on abortion or
constitutional protections of reproductive freedom -- while
responding to other questions about unsettled areas of the law --
Judge Thomas has abandoned candor and consistency. This creates
a double standard that works against any commitment to
protections of women's freedom and equality. At the same time,
Judge Thomas would have us believe that he has isolated
reproductive choice as the only area of critical importance to
women about which he was not forthcoming. Such is not the case.

For example, Judge Thomas' discussion of equal protection
analysis failed to provide adequate assurances of his commitment
to the Constitution's most basic protections against sex
discrimination: the equal protection clause of the Fourteenth
Amendment. This is the primary constitutional source of equality
for women; the Supreme Court has consistently used it to strike
down sex-based distinctions in the law that are based on "archaic

and stereotypic notions."13

18 Rehnquist, "The Making of a Supreme Court Justice,*
Harvard Law Record, October 8, 1959, at 10.

19 Mississippi University for Wwomen v. Hogan, 458 U.S. 718,
742 (19827,

10

56-271 (-—93—-—13
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Judge Thomas appeared at first blush to offer satisfactory
assurances that he supports the Court's equal protection analysis
of constitutional claims of sex discrimination. For example,
Judge Thomas told Senator DeConcini: "I have no reason and had
no reason to question or disagree with the three-tier
approach"m and "I do accept this structure of the three-tier
test,?

Upon careful review, though, his claims fall short of a
commitment to apply a rigorous level of scrutiny to sex-based
distinctions in the law. As he told Senator DeConcini later in
the hearings,

I think that it's important that when I don't know

where I stand on something or I haven't reviewed it in

detail, that it's best for me to -- to take a step back

and say 'I have no reason to disagree with it' rather

than saying 'I adopt it as mine.®
This makes clear that, absent explicit assurances, Judge Thomas'
testimony on equal protection analysis cannot be construed as an
actual commitment to apply such analysis to constitutional
claims. Without such a commitment, women are left vulnerable to

invidious sex discrimination.23

® Transcript, 9/11/91 a.m. at 59.
? 1d. at so.

Z  rranscript, $/13/91 p.m. at 60.
3

With the departure of Justice Marshall, only four
sitting Justices (Justices Blackmun, O'Connor, Stevens, and
Wwhite) are on record as applying heightened scrutiny analysis to
constitutional claims of sex discrimination. Chief Justice
Rehnquist has generally been hostile to heightened scrutiny.
E.g., Mississippi University for Women v. Hogan, 458 U.S. 718,
742 (1982 (Powell, J., and Rehnquist, J., dissenting): Craig v.

11
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Nor did Judge Thomas provide any assurances that he would
apply equal protection analysis free of stereotypic notions about
women that too often work to limit their lives and opportunities.
As Justice O'Connor has made clear, the Court must apply 1its test
"free of fixed notions concerning the roles and abilities of
males and females," and must reject classifications that
"reflect{] archaic and stereotypic notions."™ For example, the
Court rejected such stereotypes in striking down statutes that
provided Aid to Families with bependent Children to families when
the father became unemployed, but not when the mother lost her
job25 -- a statute based on the stereotype that the wages of
fathers, but not mothers, are essential to families' economic
security.

Judge Thomas' responses in no way made clear that he is
willing or able to ferret out and reject such stereotypes when
reflected in the law. For example, in 1988 Judge Thomas lauded
academic Thomas Sowell's analysis of working women as "a much-

needed antidote to cliches about women's earnings and

Boren, 429 U.S. 190, 217 (1976) (Rehnquist, J., dissenting) (both
arguing that gender-based classifications need only pass under
"rational basis" scrutiny). Justices Scalia, Kennedy, and Souter
have not yet addressed any sex-based equal protection challenge,
50 their positions remain unknown.

o Mississippi University for Women v. Hogan, 458 U.S. 718,
T42 (1982).

%

Califano v. Westcott, 443 U.S5. 76 (1979).

12
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professional status."®

Yet Sowell's commentary is riddled with
just the sort of stereotypes that the Court has consistently
rejected as constitutionally repugnant. For example, Sowell
wrote that

What are called 'traditional' women's jcbs are often

jobs which meet other specific requirements that make

sense to women -- slow obsolescence rates, adjustable

hours, and less demand for physical strength are just a

few examples. Where particular jobs are especially

attractive to particular groups, those jobs are likely

to have thejr pay held down by the competition of many

applicants.

During these hearings Judge Thomas attempted to downplay his
praise for Sowell's analysis of working women, suggesting that he
did not necessarily adopt or agree with all of Sowell's

conclusions.28

Yet in a 1987 interview, Judge Thomas referred
to Sowell as "not only an intellectual mentor but my
salvation“zs when discussing discrimination issues. Judge
Thomas also failed to identify the "cliches*" to which Mr.
Sowell's commentary -- which concludes that sex-based inequities
in pay and career advancement stem from women's own choices and
behavior -- provided an *antidote."®

Nor was Judge Thomas willing to refute during these hearings

Mr. Sowell's unqualified assertion that "women are typically not

B Thomas, "Thcomas Sowell and the Heritage of Linceln:
Ethnicity and Individual Freedom,” Lincoln Review, vol. 8§, no. 2
at 15-16 (Winter 1988).

7 Sowell, Civil Rights: Reality or Rhetoric? (1984) at
107-08.

® Transcript, $/10/91 p.m. at 192-94; 9/11/91 a.m. at 66.

F]

*Clarence Thomas," Reascn (November 1987) at 30.

13
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educated as often in such highly paid fields as mathematics,
science, and engineering, nor attracted to physically taxing and
well-paid fields such as construction work, lumberjacking, coal-
mining, and the like.*®
Judge Thomas' failure to recognize and reject dangerous
stereotyping statements casts serious doubts about his commitment
to apply equal protection analysis free of fixed notions about
women's roles and abilities, as the Court's constitutional

Jjurisprudence requires.

Conclusion

Judge Thomas®' record casts grave doubt about his commitment
to affirm and support fundamental principles of equal employment
oppertunity, constitutional protections against gender
discrimination, and reproductive freedom. This record should not
be ignored -- instead, it must be part of this Committee's
determination of his fitness to serve on the Supreme Court.

Judge Thomas' responses to this Committee have failed to
assuage our concerns. He has endeavored to distance himself
during these five days of testimony from statements and positions
he has articulated during the past 10 years as a public figure.
He has refused to respond to questions on women's fundamental

right to reproductive choice on grounds of judicial impartiality,

u Sowell, Civil Rights at 92. 1Indeed, Judge Thomas
remarked only that "I can't say whether or not women are
attracted or not attracted to those areas. I think that is a
normative comment there." Transcript, 9/11/91 a.m. at §5-66.

14
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although he failed to invoke the same doctrine in responding to
inquiries involving other pressing constitutional issues. And
his reponses to questions on constitutional protections against
gender discrimination failed to provide adequate assurance of his
commitment to strike down invidious sex-based discrimination.

The Court's vigilance is needed now more than ever, as
gender- and race-based discrimination still tarnish the American
dream. The stakes are too high to entrust our constitutional
future to any nominee who does not demonstrate unwavering
commitment to the law's essential guarantees of individual rights
and liberties. Judge Thomas' testimony reaffirms ocur opposition
to his confirmation. Either he is running from his record, which
strains credulity, or he has not carefully thought through
critical issues carrying enormous significance for the lives of

Americans., Either way, Judge Thomas should not be confirmed.
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EIBCOTIVE EUKEARY

The Supreme Court and our nation are at a crossroads. This
is a time when women, especially women of color who face double
discrimination based on both gender and race, are ever more
vulnerable to invidious discrimination that threatens their
economic security and personal freedom. The Court is poised to
roll back the law's most basic protections of eguality and
individual liberty. At this critical time the judicial
philosophy =-- the principles that inform legal analysis =-- of
each Justice will determine the ocutcome of cases that carry
enormous meaning for, our lives far into the 21st century.

This report an;lllyzas Judge Clarence Thomas' record in
three key areas of particular concern to women: equal employment
opportunity, constitutional protections against gender
discrimination, and reproductive freedom. After reviewing Judge
Thomas*' words and actions, the Women's Legal Defense Fund finds
in his record a disturbing pattern of disregard for these most
fundamental principles.

First, Judge Thomas' record as leader of the agency charged
with enforcing the nation's laws prohibiting employment discrimi-
nation is deeply troubling. It reveals a predilection to
interpret restrictively equal opportunity laws that havae proven
essentias to the economic security of working women and theair
families. While chair of the Egqual Employment Opportunity
Commission (EEOC), Judge Thomas too often worked to deny equal

employment opportunity -- even as he was sworn to enforce the
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nation's laws designed to expand such opportunity. For example,

he stripped or attempted to strip the agency of several of its

most effective tools for enforcing federal anti-discrimination

law:

As EEOC chair, Judge Thomas retreated from the proven
and effective enforcement strategy of systemic
litigation, while individual victims of discrimination
too often received no remedy at all;

Judge Thomas attacked affirmative action as a strategy
in battling on-the-job discrimination, despite its
proven effectiveness and repeated affirmation by the
Supreme Court; and

Judge Thomas proposed to weaken federal guidelines that
set standards for employee selection practices in
contravention of prevailing law.

As EEOC chair, Judge Thomas also:

refused to perform his duty as required by law to
enforce and evaluate anti-discrimination efforts by the
federal. governaent;

failed to enforce the law against sex discrimination to
ban employment practices that exclude all women of
child-bearing age from certain high-paying jobs;

failed to challenge gender-based wage discrimination
under Title VII and the Egqual Pay Act; and

failed to enforce federal age discrimination law --
letting the claims of thousands of older workers

lapse == and took policy positions against the
interests of the older workers he was sworn to protect.

Second, Judge Thomas' views of constitutional rights,

articulated over more than 10 years as a public figure, reveal an

allegiance to a judicial philosophy that could prove inimical teo

and inconsistent with the rights of women. For example, his oft-

expressed support for jurisprudence based on a theory of "natural
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rights" raises substantial concern about his adherence to the

Constitution's most basic guarantees against sex discrimination:

Judge Thomas' seeming indifference to the Equal
Protection Clause is troubling, as the Equal Protection
Clause has been interpreted as the primary source of
constitutional protections against sex discrimination;

Judge Thomas has not stated how or whether he would
apply a natural rights analysis to sex discrimination;
historically, though, natural law principles have been
used to limit the lives and opportunities of women; and

Judge Thomas has embraced an analysis of the status of
working women that denies the reality of discrimination
they face and its effects on their economic security
and individual opportunity.

Third, Judge Thomas' record contains strong indications that

he opposes the constituticnal right to privacy that includes a

woman's right to reproductive freedom:

Judge Thomas praised as a "splendid example of applying
natural law" an article arguing not only that Roe v,
Wade was wrongly decided but that the Constitution
affirmatively protects the fetus' "right to life";

Judge Thomas served on the 1986 White House Working
Group on the Family, which authored a report sharply
criticizing Roe and other Supreme Court decisions
protecting the right of privacy; and

In other writings, Judge Theomas criticized Ros and even

i ., the case protecting the
fundamental right of married couples to use
contraceptives.

Taken as a whole, Judge Thomas' words and actions reveal a

pattern of judyment and legal analysis that we find deeply

troubling.

We fear that the prism through which he views the

legal claims of women, especially women of color, and

disadvantaged people is clouded by an ideology that
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misinterprets, ignores, or restricts legal principles of the
greatest importance. 1In short, we believe that his record raises
significant guestions about his fitness for a lifetime
appointment to the Supreme Court, the last bastion for justice

and the protection of constitutional rights and liberties for all

Americans.
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INTRODUCTION: THE CURRENT CLIMATE ON THE COURT

The loss of Justice Thurgood Marshall as a key voice for
equality and individual dignity leaves a void that must be filled
with the greatest care. Careful scrutiny of any nominee to the
Court is thus essential if our nation is to live up to its
aspirations of "liberty and justice for all." The stakes are too
high teo entrust our constitutional future to any nominee who does
not demonstrate unwavering commitment to the law's essential
guarantees of individual rights and liberties.

Indeed, recent evidence confirms that the Court's vigilance
in this area is needed now more than ever, as gender- and race-
based discrimination still tarnish the American dream. For
example:

a A recent General Accounting Office study on federally
sponsored job training programs found that 20 percent of the
programs discriminated against women and blacks. Some complied
with employers' requests for white applicants only; others
provided women and blacks with less classroom training and
steered them towards lower-wage jobs.

= Women of color suffer the economic effects of double
discrimination. Economist Marilyn Power of Sarah Lawrence
College found that black women are still frequently trapped in
low~wage jobs: in 1989, 27.3 percent of employed black women

were in low-paying service occupations, as compared to 16.1
percent of white women.

1 Hea s o e_Subcommittee o 1o d
ousin (= itt n v n; I i , 1024
Cong., 1st Sess. (July 17, 1991} (statement of Lawrence H.
Thompson, Assistant comptroller General, General Accounting
Office, on Job Training Partnership Act: Racial and Gender
Disparities in Services).

2 M. Power, "Occupational Mobility of Black and White Women
Service Workers," (Presented at the Institute for Women's Policy
Research Second Annual Women's Policy Conference, June, 1990)
(unpublished manuscript).
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L A 1991 study by The Urban Institute examined racial
discrimwination in hiring by charting the relative success of
black and white men in the hiring processes of randomly-selected
private-sector jobs. When pairs of men who were matched in all
characteristics other than race -- age, speech, education, work
experience, demeanor, and physical build -=- applied for the same
job, whites advanced farther than blacks 20 percent of the time;
blacks advanced farther than whites only seven percent of the
time. Whites received a job offer 15 percent of the time,
compared to five percent for blacks.?

As another recent study has found, ®setting a tone that
condemns acts of bjas and hatred will, in fact, discourage
them."? Psychologists at Smith College found that people are
encouraged to express anti~-racist opinions after hearing others
voice similar views., Those who hear opinions that condone racism
are more likely to support or only weakly condemn racist
incidents. These experts conclude that "[i]f national authori-
ties were more vocal in disapproving of prejudice, you'd have
less of it."® Such findings underscore the need for strong
leadership from the Supreme Court in refusing to tolerate illegal
discrimination.

In a cast of only nine players, every member of the Court
plays an important role. The dynamics of this small body that
must reach all its decisions by majority are dramatically

affected by each new appointment. Even if this Court's decisions

on important issues of our day are increasingly predictable, what

3 The Urban Institute, or itjes Denjed ortunities
Diminished: Discrimination in Hiring 19 (1991).

4 H“New Ways to Battle Bias: Fight Acts, Not Feelings,"
N.Y. Times, July 16, 1991, at Cl.

- 1d.
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the decisions say and how they say it are not at all certain.
Indeed, the Court's underlying reasoning and analysis set
precedents for future cases that are just as important as
identifying the winning and losing parties. Thus, each case is
shaped by the approach of a new Justice.

Because the Rehnquist Court has moved farther to the right
in recent years, we believe the margin by which cases are decided
has also become increasingly important: the closer the case, the
narrower the cpinion because Justices are less willing to extend
their reascning beyond the fact situation at hand. ©On the other
hand, comfortable 7-2 margins free the Court to write far more
sweeping opinions, unrestrained by the need to accommodate a
hesitant member of a shaky coalition. Without diversity of
viewpoint among members of the Court, the Rehnquist majority will
ke even more emboldened to produce agygressively conservative
opinions.

Indeed, just such aggressiveness provoked an ominous warning
from Justice Marshall in his final opinion. His words speak
eloquently about why we must care about his successor. In his
dissenting opinion in Pavne v. Tennegsee,® Justice Marshall
warned that the Court had launched a "far-reaching assault upon
this Court's precedents" and that in so doing, the majority

"sends a clear signal that essentially all decisions implementing

§ 59 U.S.L.W. 4814 (U.S. June 25, 1991) (No. 90-5721}.

7
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the personal liberties protected by the Bill of Rights and the
Fourteenth Amendment are open to reexamination.®’

It becomes clear from reading the Chief Justice's majority
opinion in Payne why Justice Marshall was so alarmed. The Chief
Justice declared that the Court's principle of adhering to its
own precedent is strongest in cases invelving property and
contract rights, weakest in cases involving the Constitution or
procedural and evidentiary rules.® By applying Chief Justice
Rehnguist's additional criterion for overruling -- that a case
either was decided or reaffirmed by a 5-4 margin “over spirited
dissen[t]"® -- it becomes clear that this Court is poised to
alter some of the most important rulings of the past. The
victims of such revisions are likely to be women, especially
women of color, and disadvantaged people.

Justice Marshall was so disturbed by the Court's shift that
he compiled an "endangered precedents® list. This list includes
Metro Broadcasting v. F¢¢,l® Justice Brennan's final opinien in

which five members of the Court upheld affirmative action

programs for minority broadcasters; and Thornburgh v. American

7 Ppayne, supra, at 4825-26 (Marshall, J., dissenting).

8 1d. at 4819.
9 m.
10 110 S.ct. 2997 (1980).
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College of Obstetricians and Gvnecologists,!! which reaffirmed
the right to abortion recognized in Roe v, Wade.3?

Given this inclement judicial climate, next term's docket
provides fertile ground for the Rehnquist Court to assault civil
rights, social welfare, and reproductive freedom. The Court
already has agreed to hear two cases challenging the government's
role in eradicating the vestiges of race-based segregation.
Freeman v. Pittsl? involves the desegregation policies of the
DeKalb County, Georgia, public schools, which were formerly
segregated by law and have been under federal court supervision
since the 1960s. The county argues that it should ne longer be
forced to operate under a court decree -- even though segregation
has been perpetuatéd in its schools. The other case, United
States v. Mabus,? concerns a Department of Justice challenge
to Mississippi's state university system, which remains almost
completely segregated by race, Mississippi claims (and a lower
federal court agreed) that the state has deone all it needs to do.

In each case, the Court will decide whether the governmental

11 476 U.S. 747 (1986).
12 410 U.S. 113 (1973).

13 g7 F.29 1428 (11th Cir. 1989), cert. granted, 111 S.cCt.
949 (1991).

14 514 F.2d 676 (S5th cir. 1990), cert. aranted, 111 S.Ct.
1579 (1991).
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entity has met its constitutional obligation to dismantle

segregated public institutions.

1S5

Even more ominous, the Court may soon choose to reconsider

the critical 1973 Roe v. Wade decision. Indeed, no fewer than

four laws may provide the test case for overturning Roe:

anti- , enacted in 1989,

is furthest along in the federal appeals process.
Pennsylvania‘'s statute was found unconstitutional by a
federal district court in 1990. The invalidated
provisions include a 24~hour waiting period, husband
notification, mandatory “counseling," and "informed"
parental consent;

' prohiblts abortions except when

two physicians determine that there is a substantial

risk that continuing the pregnancy would endanger the
woman's life or gravely impair her health. A federal
district court found the statute unconstitutional;

Utah's statute, enacted in January 1991, bans

abortions except in cases of rape or incest, or in
situations where the woman's life is in danger, there
would be grave damage to the woman's medical health, or
the fetus has grave defects. The state delayed
enforcement of the statute until a federal district
court rules on its constitutionality; and

Louisiana's 1991 law is the most restrictive in

the country, outlawing abortion except in cases of
rape, incest, or to save the woman's life. Any doctor
who performs an illegal abortion may be imprisoned for
up to 10 years and liable for a $100,000 fine. Trial
in district court is scheduled for August; many predict
that the case will be quickly shepherded through the
appeals process to come before the Supreme Court next
term.

15

Ancother case that the Court will hear in the coming term

directly affects women's ability to challenge sex discrimination

by educaticnal institutions. In Franklin v. Gwinnett County
Public Schools, 911 F.2d 617 (llth Cir. 1990}, cert. granted, 59

U.S.L.W.

3823 (U.S. June 10, 1991} (No. 90-918}, the Court will

decide whether victims of sex discrimination in education can
recover damages for those violations under Title IX.

10
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Presaging a willingness to reject the constitutional right
to an abortion, the Court this year upheld a ban on abortion
counseling at federally-funded health clinics in Rust v.
Sullivan.® Justices Rehnguist, White, Scalia, and Kennedy
appear prepared to overrule Roe. It is less clear how Justice
o'Connor or Justice Scuter would vote. With Justice Marshall's
departure, only two Justices remain who fully support the Roe
decision -- Justice Stevens and its author, Justice Blackmun.
Perhaps no other area of the law will be as significantly shaped
by the next Justice as the constitutional right to privacy.

Clearly, millions of women will be affected by the next
Court's rulings in this and other areas critical to women's
lives, opportunities, and autonomy. The Rehngquist Court's
unbridled willingness -- indeed eagerness -- to coverturn
precedent in the area of personal liberties will either be
encouraged-or restrained by the next appointment to the Court.

In the remainder of this repor£, we review Judge Thomas'
record on these questions. Unfortunately, as this review shows,
his record suggests a nominee who is actively hostile to the

law's guarantees of "liberty and justice" for all.

16 33131 s.ct. 1759 (1991).
11
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EQUAL EMPLOYMENT OPPORTUNITY

In 1982, President Reagan appointed Clarence Thomas as chair
of the Equal Employment Opportunity Commission (EEOC), the agency
charged with enforcing federal laws that prohibit employment
discerimination on the basis of sex, race, national origin,
religion, and age. The EEOC also coordinates all egual
employment programs in the federal workplace.

Judge Thomas' overall record at the EEOC casts doubt on his
commitment to broad interpretations and aggressive enforcement of
legal protections against employment discrimination, including
those proven extremely effective in translating the dream of
equal cpportunity into reality for women, especially women of
color.

Throughout his eight-year tenure as EEOC chair, Judge Thomas
frequently attempted to narrow basic principles and mechanisms of
anti-discrimination law. And he too often allowed his opinions
to override his obligation to adhere to established law and legal
doctrine. Further, Judge Thomas styipped or attempted to strip
the agency of several of its most effective tools for enforcing
federal anti-discrimination law:

. As EEOC chair, Judge Thomas retreated from the proven
and effective enforcement strategy of systemic
litigation, while individual wvictims of discrimination
too often received no remedy at all;

. Judge Thomas attacked the use of affirmative action as
a strategy in battling on-the-job discrimination,

despite its proven effectiveness and repeated
affirmation by the Supreme Court; and

12



396

. Judge Thomas proposed to weaken federal guidelines that
set standards for employee selection practices in
contravention of prevailing law,

As EEOC chair, Judge Thomas also:

. refused to perform his duty as required by law to
enferce and evaluate anti-discrimination efforts by the
federal government;

» failed to enforce the law against sex discrimination to
bhan employment practices that exclude all women of
child-bearing age from certain high-paying jobs;

» failed to challenge gender-based wage discrimination
under Title VII and the Equal Pay Act; and

. failed to enforce federal age discrimination law --
letting the claims of thousands of older workers
lapse -- and took policy positions against the
interests of the ¢lder workers he was sworn to protect.

Bach of these concerns is discussed more fully below.

In many contexts, discrimination is system-wide,

infiltrating an entire institution or industry. Strategic class-
based legal action is thus required to attack effectively
practices that harm large numbers of women, especially women of
color, and disadvantaged people. Systemic litigation not only
provides meaningful remedies for the victims of discrimination,
but also deters continued discrimination by empioyers. Because
systemic litigation is often beyond the resources of most private

individuals and attorneys, Congress has authorized the EEOC to

13
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attack broad institutional patterns and practices of
discrimination through systemic litigation.l?

The extraordinary effectiveness of "systemic," or “class
action,” litigation was demonstrated by the recent settlement
agreement between the EEOC and AT&T. Filed in 1978, EEOC's
lawsuit challenged the pregnancy leave policies of Western
Electric (the manufacturing arm of AT&T until the 1980s) and
covered the thousands of employees who became pregnant between
1965 and 1977. The employer's policies discriminated against
women by requiring pregnant women to take unpaid leave at the end
of their sixth or seventh month of pregnancy, regardless of their
ability and willingness to continue working; by providing
pregnant workers on leave only limited credit towards seniority
while male employees on disability leave received full credit;
and by offering no guarantee of a job upon return from leave.

The 1991 settlement provided $66 million to compensate 13,000
women; the size and scope of the settlement no doubt sends a
clear warning to employers across the country. It is nearly
impossible to imagine each of these 13,000 victims of
discrimination successfully pursuing her claim individually.

Despite the proven effectiveness of class action litigation,
Judge Thomas criticized the EEOC's historic reliance on it and
reduced the resources devoted to it, apparently causing a drastic

reduction in the number of such cases brought by the agency.

17 The Equal Employment Opportunity Act of 1972, Pub. L.
No. 92-261, 86 Stat. 103 (1972}.

14



398

Since 19382, the number of attorneys in the litigatieon unit
created to challenge systemic discrimination was reduced by about
half. and the "early litigation identification" system, which
had been instituted to identify potential systemic cases for
litigation, was eliminated,l®

It is thus not surprising that, while the EECC filed a total
of 218 class action lawsuits in fiscal year 1980, the number of
such suits plummeted under Judge Thomas' leadership. During
fiscal year 1989, the last full year of Judge Thomas'
chairmanship, the EEOC filed only 129 class action suits.l1?

Judge Thomas justified this dramatic reduction by claiming
that an "emphasis on 'systemic' suits led the Commission [prier a
to his appointment] to overlook many of the individuals who came
to our offices to file charges and seek assistance.%2? He
expressed preference for enforcing individual discrimination
claims over attacking systemic discrimination. However, he
failed to acknowledge that individual victims of discrimination
-- such as the 13,000 victims of pregnancy discrimination at AT&T

who were awarded $66 million —- are the beneficiaries of class

c
Senate Committee on the Judjciary, 101st Cong., 2d Sess. 75
(1990) (statement of Nancy Kreiter, Research Director, Women
Employed Institute).

1* tWomen Employed Institute, EEOC Fnforcement Statistics
(1991).

20 Thomas, "Affirmative Action Goals and Timetables: Too
Tough? Not Tough Enough!" 5 e \"4 i
402, 404 (1987).
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action litigation.?! And, while any effective enforcement

effort must naturally address both systemic and individual claims
of discrimination, the EEOC under Judge Thomas did little of
either.

Despite Judge Thomas' strong rhetoric, individual victims of
discrimination were unlikely to receive any remedy during his
tenure as EEOC chair. 1In fact, the EEOC under his leadership saw
a sharp decline in the rate of remedies for individual
claimants -- settlement rates plunged from 32.1 percent in fiscal
year 1980 to 13.% percent in fiscal year 1989.22

Moreover, the percentage of cases where the individual
claimant received no remedy at all (classified as "no cause")
nearly doubled under Judge Thomas, from 28.5 percent in 1980 to
54.2 percent in 1989.23 pesearch shows that this sharp
increase was due not to an increase in unsubstantiated charges

filed, but rather to inadequate investigation.?? TIn other

21 1t is true that the agency steadily increased the number
of cases it filed in court to 486 in FY 1989, up from 226 in FY
1980, The number includes class action and individual lawsuits
filed. Women Employed Institute, EEQC Enforcement Statjstijcs
(1991). Thus the number of cases filed con behalf of individual
claimants jncreased under Judge Thomas, but at the expense of
class action litigation that can potentially compensate hundreds
and even thousands of individual victims per suit -- as the ATET
case illustrates.

22 women Employed Institute, EEOC Enforc tatistics
(1991) .

23 Women Employed Institute, EEOC Enforcement Statistics
(1991} .

24

A 1938 General Accounting 0ffice study reviewed the
investigations of charges that had been closed with "no-cause"
determinations by six EBOC district offices and five state

16



400

words, more than half of those workers who took the not
inconsiderable "time, effort, and risk to file charges against an
employer they believe[d)] to be discriminatory™ saw their claims
dismissed by the EEOC under Judge Thomas' leadership -- generally
without adequate investigation.?2

Indeed, Judge Thomas' EEOC policies all too often created
barriers to claims of discrimination by individuals. For
example, as will be discussed in greater detail below, thousands
of individual claims of age discrimination, including those made
by working women, lapsed during Judge Thomas' tenure at the EEOC,
so that individual workers were stripped of their right to pursue

their claims in court. Coupled with the retreat from systenic

agencies between January and March 1987. The GAO study revealed
that 41 to 82 percent of the charges closed by the EEOC offices
were not fully investigated, and 40 to 87 percent of those closed
by state agencies were not fully investigated. The GAO
identified several factors contributing to the incomplete
investigations: a perception by staff investigators that the
Commission was more interested in reducing the backlog than full
investigation; disagreement as to full investigation
requirements; and inadequate monitoring of state investigations.
u. S. General Accounting Office,

Qhﬁrggs 3 (1988)

similarly, the Women Employed Institute concluded that "'no-
cause' determinations are being issued indiscriminately because
of a lack of training on the part of the intake and investigative
staff and management's emphasis on closing files."
t.

the

s o (o) the
Judicjary, 101st Cong., 2d Sess. 74 (1990) (statement of Nancy
Kreiter, Research Director, Women Employed Institute).

25

Cou

o i , loist Cong., 24 Sess. 74

{1990) (statement of Nancy Kreiter, Research Director, Women
Employed Institute).
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litigation, the EEOC's poor record in responding to the claims of
individual victims of discrimination drastically reduced the
prevalence of meaningful remedies for discrimination under Judge
Thomas. If Judge Thomas is elevated to the Supreme Court, this

record augurs poorly for the claims of discrimination victims

that will be considered by the Court in the future.

efg;;t;ve'!!é'ggj :gn;giga afiiéig;ién égiéhglsgp;gi!.ééﬁzg.
Without guestion, strong and effective remedies are
necessary to eradicate the long legacy of discriminatory
workplace practices that deny employment opportunities to women,
especially women of color, and disadvantaged people. Affirmative
action is among the most effective of the variocus strategies
designed to remedy unlawful discrimination and expand equal
opportunity. For this reason, Title VII of the Civil Rights Act
of 1964 specifically authorizes courts to order affirmative
action as a remedy when employers have violated the law.Z26
Although a variety of measures could be considered
"affirmative action," the term most often refers to court-ordered
or voluntary action that takes gender or race into account to
provide meaningful opportunities for qualified women and people

of color. Generally, these criteria are numerical "“goals and

26 42 y.s.C. § 2000e-5(qg).
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timetables" -- goals for training, hiring, assigning, or
promoting qualified women and people of color; and timetables for
achieving these goals.?” The concept of "goals and timetables®
was first introduced by the Department of Labor's Office of
Federal Contract Compliance in the 1960s.2% Goals and

timetables were further incorporated into the affirmative action
reqﬁired ‘of federal contractors by the Department of Labor under
President Richard Nixon.2??

Courts have repeatedly taken gender and/or race into account
when fashioning remedies for unlawful discrimination. On many
occasions, they have also approved voluntary efforts to correct
historical imbalances in education, employment, and access to
business opportunities. These efforts have played a crucial role
in eliminating the effects of discrimination.

For example, the affirmative action required of faderal
contractors -- when effectively enforced —- provides a tremendous
tool for expanding employment copportunities for women and people
of coloer. In the late 1970s, the Office of Federal Contract

27 Phese goals are set with reference te the availability
of gqualified women or people of color in the relevant labor pool.
Affirmative action prcograms with goals and timetables never
require the hiring or promotion of unqualified people. To the
contrary, hiring or promoting ungualified people is an abuse of
affirmative action principles.

28 33 Fed. Reg. 7,804 (1968).

2¢ George Shultz, Secretary of Labor under Richwrd Nixon,
issued Order No. 4, which first specified the form of affirmative
action for federal contractors. 35 Fed. Reg. 2,586 (1970).
Revised Order No. 4, issued in 1971, reguired contractors to
establish employment goals for women as well as for people of
cclor. 36 Fed. Reg. 23,152 (1971).
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Compliance Programs (OFCCP) targeted the coal mining industry for
enforcement focus, achieving dramatic gains in women's
employment. Although no women were employed in the coal mining
industry in 1973, by December 1980, 3,295 women were so
employed.?® simjilarly, the OFCCP's targeting of the banking
industry encouraged steady improvement in hiring and promotion
practices. 1In 1970, 17.6 percent of bank officials and financial
managers were women; by 1981 that had more than doubled to 38
percant.31

Despite the proven effectiveness of this affirmative action
program, in 1985 EEOC Chair Thomas joined Edwin Meese, William
Bradford Reynolds, and other White House officials in attempting
to eliminate these affirmative action requirements.?2 Though
ultimately unsuccessful, Judge Thomas® efforts to undermine this
program demonstrate the deqree to which he was willing to

sacrifice effective enforcement tools,3?

_on Labor and
Human Resources, 97th Cong., lst Sess. (1981) (statement of Betty
Jean Hall, Coal Employment Project).

31 statement of the Women's Legal Defense Fund before the
U.S. Civil Rights Commission, i
(March 5, 1985).

32 Letter from People for the American Way to Senator Biden
(February 1, 1990); “Beleaguered Agency Claims Tough Enforcement
of Job Anti-Bias Laws," L.A., Times, December 15, 1985, at 24,
col. 1.

33 Interestingly, at the beginning of his tenure at the
EEOC, Judge Thomas seemed to recognize the importance of
affirmative action as a tool in achieving equal employment
opportunity. An example of this support appears in his answer to
an interviewer's question:

20
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On other occasions, Judge Thomas expressed his oppogition to
affirmative action as a remedy. For example, Judge Thomas-
announced in November 1984 that the EEOC would be "moving away

from goals and proportional representation in both its

Q. Do you plan to free small firms from the obligation
of filing affirmative-action plans?

A. The regulations on that proposal are still out for
comment and they would apply only to firms that do
business with govermnment agencies and are monitored by
the Office of Federal Contract Compliance. I can't

spaak for the cther commissioners, bu; ny own Vigg 1§
that the government should be careful in takina any

steps that would lessen civil-rights enforcement or
give the impression of doing s9." (emphasis added)

"Job Discrimination is 8till Very, Very Serious," U.S. News and
World Report, March 14, 1983, at 67.

Judge Thomas also expressed support for affirmative action
in an October, 1982 speech to the National Conference on Equal
Employment Opportunity in the Federal Sector. He noted that
raffirmative action was not created in a vacuum...affirmati-e
action has been put in place because of [gic]) minorities and
women have been discriminated against in the past."

As discussed in the text, this attitude soon gave way to
outright opposition to such affirmative action plans.
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conciliation efforts and court-approved settlements,"34 1In
1985, he wrote:

The federal enforcement agencies. . .turned the

statutes on their heads by requiring discrimination in

the form of hiring and promotion quotas, so-called

goals and timetables. . . . As Chairman of the EEOC, I

hope to reverse this fundamentally flawed appreach to

enforcement of the anti-digcrimination statutes.3®

Indeed, Judge Thomas made good on his promise. In the fall
of 1985, the EEOC acting general counsel, with Judge Thomas'
support, ordered EBOC regional attorneys not to include goals and
timetables in settlement proposals or other actions in which the
EEOC had intervened. The general counsel alsc ordered legal

staff not to seek enforcement of goals and timetables in existing

34 npolicy Changes, Aggressive Enforcement, Will Mark Next
Term at EEOC, Thomas Says," 222 Daily Lab. Rep. (BNA) at A-6
(November 15, 1984). Judge Thomas' basis for that policy change
was the Supreme Court's June, 1984, decision in

. 467 U.S. 561, in which the Court

invalidated a court-ordered affirmative action plan that
interfered with an established seniority system in determining
the order of layoffa., But Stotts did not require the abandonment
of all race- and gender-conscious relief by the EEOC. Indeed,
Judge Thomas himself had, in August, 1984, interpreted Stotts as
"not requirf{ing] the EEOC to reconsider its stated pcolicies with
respect to the availability of numerical goals and similar forms
of affirmative, prospective relief in Title VII cases." Leatter
from People for the American Way to Senator Biden at 4 (February
1, 19%0).

s See Office of Management and Budget,
at 523 (February, 1985),

reprinted in Majority staff of the Committee on Education and
Labor, U.S, House of Representatives, "A Report on the
Investigation of Civil Rights Enforcement by the Equal Employment
Opportunity Commission," 99th Cong., 2d Sess. at Appendix E
(1986) (hereafter "Ed. and Lab. Comm. Rept. on Civil Rights
Enforcement®) .
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consent decrees.3% In short, Judge Thomas deliberately chose
not to seek all remedies available to victims of employment
discrimination.

After a series of 1986 Supreme Court decisions reaffirmed
the use of goals and timetables,?’ Judge Thomas pledged to
abide by those rulings in seeking all available remedies in the
future. Indeed, at hearings on his reconfirmation as EEOC chair,
Judge Thomas promised to withdraw the policy eliminating the use
of goals and timetables as a remedy.3® Nonetheless, even aftér
the Supreme Court reaffirmation, he continued publicly to express
his objecticns te affirmative action. 1Indeed, Judge Thomas
attacked virtually the entire body of Supreme Court jurisprudence
in this area in various published articles, speeches, and .
interviews.

For example, Judge Thomas objected to the Court's 1987
ruling in Johnson v. Transportation Adepcy, Santa Clara

3¢ E4. and Lab. Comm. Rept. on Civil Rights Enforcement at
11. Members of Congress whose committees had EEOC oversight
responsibility wrote to Chairman Thomas to object to this policy
change. See Letter to Clarence Thomas (December 6, 1585) in Ed.
and Lab. Comm. Rept. on Civil Rights Enforcement at Appendix H.

37 wygant v. Jackson Bd. of Education, 476 U.S. 267 (1986);
of th ' i i V.
EEOC, 478 U.5, 421 (1986); m
Assocjation of Firefjghters v. City of Cleveland, 478 U.8. 501
(1986) . )
38

Before the Sepate Copmittee on Labor and Human Resourges, 99th
Cong., 2d Sess. (1986) (statement of Clarence Thomas, Chairman,
EECC) .
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county,3? a case that specifically dealt with measures that
expand equal employment opportunity for women. There the Court
considered a county's voluntary affirmative action plan that was
instituted in response to evidence that women were under-
represented in the county's workforce in certain, generally well-
paying, job categories. The Court upheld the county's plan,
which authorized the consideration of gender or ethnicity as a
factor when choosing among gualified candidates for jobs in which
members of such groups were poorly represented. Despite the
clear implications of such plans for ensuring equal opportunity
to gualified women, Judge Thomas criticized the Court's decision:

It's just social engineering, and we ocught to see it

for what it is. T don't think the ends justify the

means, and we're standing the principle of

nondiscrimination on its head =-- it's simple as that --

and we're standing the legislative history of Title VII

on its head.??
The "ends" here, of course, are simply to create opportunity for
women and people of color where none before existed. And, as
noted earlier, Title VII explicitly authorizes the use of
affirmative action.

Judge Thomas alsec criticized the Court's 1980 decision in

Fullilove v. glgtznicyg_,41 which held that Congress has the

power to pass remedial legislation to correct past

3% 480 U.S. 616 (1987).

40 wanger and Elation at Ruling on Affirmative Action,”
N.Y. Times, March 29, 1987, at D1, col. 1.

4l 448 U.S. 448 (1980).

24
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discrimination. In Fulljlove, the Court considered the
constitutionality of a congressionally enacted set-aside program
designed to remedy historic racial disparities in the
construction industries. The Court upheld Congress' legislative
response to evidence that minority business enterprises were
denied effective participation in public contracting
opportunities by procurement practices that perpetuated the
effects of prior discrimination. HNonetheless, Judge Thomas
criticized the decision, claiming that "the Court reinterpret(ed]
civil righte laws to create schemes of racial preference where
none was ever contemplated,"$?

Judge Thomas alsc attacked as "egregicus"!? the Court's
decision in uUpited Stee) Workers v. Weber.4* fThere the Court
upheld a voluntary affirmative action plan collectively bargained
to correct "traditional patterns of racial segregation and
hierarchy”*® in apprenticeship programs that denied equél
opportunity in the form of well-paid, skilled jobs to people of

color. Judge Thomas further expressed his "personal

disagreement"?® with Local 28 of the Sheet Metal Workers

42 qnomas, “"civil Rights as Principle Versus civil Rights
as an Interest," in Assessing the Reagan Years 391, 396 (D. Boaz,
ed. 1988).

4 1d.
44 443 U.S. 193 (1979).
% Ia.

46  fThomas, "Affirmative Action Goals and Timetables: Too
Tough? Not Tough Enough!" 5 Yale Iaw and Public Policy Review
402, n.2, 403 (1987).
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International v. EEOC,%? which affirmed court-ordered

affirmative action as a remedy for long-standing discrimination;
and with United States v. Paradise,®® which approved a onhe-
black-for-one-white promotion requirement for state troopers in
Alabama after the state was found guilty of blatant resistance to
a court order to integrate.

By expressing opposition to affirmative action -- even when
upheld by the Supreme Court as a remedy for egregious
discrimination -- Judge Thomas!' statements as head of the EEOC
undermined the agency's credibility and effectiveness in
enforcing the law. Moreover, his willingness to reject and
undercut those legal principles leaves little reason to hope that

he would afford them any more respect from the Supreme Court.

éga get gﬁgngggdg go: gﬁhigzég sélec;iog p:gggiggg in i
ntrav T i aw.

In 1984 and 1985, Judge Thomas proposed significant changes
that would have weakened key federal employment rules -- the
Uniform Guidelines on Employee Selection Procedures. The
Guidelines are designed to help employers in the public and
private sedtqgg comply with federal anti-discrimination laws when

implewenting tests and selection procedures for hiring and

47 478 U.S. 421 (1986}.
48 480 U.S. 149 (1987).

26



410

promotion. Jeintly drafted and issued in 1978 by the EEOC,
Department of Justice, Department of Labor, and Civil Service
Commission (now the Office of Personnel Management),?? the
Guidelines play a2 key role in articulating standards for
employment decisions and guide employers' decisions in
implementing those standards.>3?

The Guidelines are based on Griggs v, Duke Power Co,,5% a
unanimous 1971 decision by the Supreme Court. Under Griags,
employment criteria that have a significantly disparate impact on
women or puople of color are prohibited -~ even in the absence of
discriminatqu intent -- unless the employment criteria are shown
to be job-rgiated. This ruling has been critical in removing
artificial barriers that have historically limited job
opportunities for women and people of color. For example,
minimum height and weight reguirements for years excluded women
from nontraditional occupations such as police officers,
firefighters, and truck drivers., Because such practices have a
demonstrably discriminatory iﬁpact on women, they are invalid
under Griggs unless shown to be job-related. Although a recent
Supreme Court decision has shifted the burden of proving Jjob-

relatedness from the employer to the employee,’? another key

4% 29 C.F.R. § 1607.1 (1991).

50 petter from People for the America Way to Senator Biden
(February 1, 13990).

51 401 U.S. 424 (1971).

52 warde Cove Packing Co. v. Atonio, 490 U.S. 642 (1989).
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Griggs holding -- that statistical evidence may be used to show
the discriminatory effects of employment practices -~ remains
intact.

As EEQC chair, Judge Thomas repeatedly argued that Gridggs
places undue reliance on statistical evidence as proof of
discrimination and that disparate impact theory was “conceptually
unsound.™?? According to Judge Thomas, the Guidelines'
adherence to Griggs encourages "too much reliance on statistical
disparities as evidence of employment discrimination"®® -~ this
despite years of experience that proved the Griggs principle both
workable and successful.

In late 1984 and 1985, Judge Thomas took his disagreement
with Griqgs a step further. He proposed altering the Guidelines
to de-emphasize the use of statistical evidence, despite the fact
that there had been no change in Grjiggs or in any statutory or
case law upon which the Guidelines were based. Judge Thomas told
one interviewer that changing the Guidelines was the "first thing

on my agenda.*5% After key Members of Congress criticized the

53 office of Management and Budget, Regulatory Proqram of
i (February, 1985), reprinted jn Ed.
and Lab. Comm. Rept. on Civil Rights Enforcement at Appendix E.

54  wCchanges Needed in Federal Rules on Discrimination,®
N.¥. Times, December 3, 1984, at Al.

55  wgROC Chairman Questions Job Bias Guidelines," Assoc.
Press, December 5, 1984,
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Commission for failing to follow Title VII precedent,5® Judge
Thomas withdrew his proposal to weaken the Guidelines.5?

Though never implemented, Judge Thomas' proposal provides
yet ancther example of his preference for restricting equal
opportunity laws and his willingness to permit his opinjons about
prevailing law to override his obligation to enforce that law.
This behavior gives us little reason to entrust the

interpretation of these vital legal principles to him as a member

of the Supreme Court.

chajr dqge Thomas refused to perform his aut
& law to enforce and evaluate the anti-dis ination
orts fede S.

Judge Thomas' disagreement with affirmative action programs
influenced EEOC policy in other areas as well. Under his
leadership, the EEOC abdicated its responsibility to evaluate and
ensure effective anti-discrimination efforts by other federal
agencies.

With over three million civilian employees, the federal
government ig the nation's largest employer. Nearly half of the

government's workers are women and more than a guarter are people

56 pq. and Lab. Comm. Rept. on Civil Rights Enforcement at
VII.

57 fetter from Pecple for the American Way to Senator Biden
(February 1, 1990}.
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of ¢olor.’® The govermment's employment policies -- and its
willingness to pelice its own efforts to ensure equal employment
opportunity -- set standards that affect the attitudes and
practices of employers nationwide.

Indeed, all federal agencies are reguired by law®? to
provide the EEOC with goals and timetables for hiring and
promoting women and people of color. These plans must contain a
profile of the current agency workforce, an analysis of any
barriers to employment opportunities, and a plan for removing the
barriers s¢ the agency can better achieve equal employment
opportunity. The EEOC is required to review these plans to
ensure that the agencies adopt effective anti-discrimination
programs.

However, when several agencies, including the bepartments of
Justice and Education, refused to comply with this directive,
Judge Thomas acquiesced in their noncompliance, claiming that he

did not have the power necessary to enforce them.%? But when

58 office of Personnel Management, “Annual Repert to
Congress on the Federal Equal Opportunity Recruitment Prograa
FPiscal Year 1990* (January, 1991).

52 gection 717(b} of Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e-16(b), requires each federal agency to
prepare national and regional equal employment opportunity plans
in order to "maintain an affirmative program of equal employment
opportunity for all such employees and applicants for
employment.® The regulations promulgated pursuant to Section
717(b) are found at 29 C.F,R. §§ 1613,201-205.

%0 1h response to questioning from Congresswoman Cardiss
Collins regarding the refusal of the National Endowment for the
Humanities (NEH) and the Department of Justice to submit goals
and timetables, Judge Thomas indicated that ”(t]here is nothing
that I can do to NEH or to anyone who does not obey.® Hearings
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Congress introduced legislation to provide the EEOC with just
such authority, Judge Thomas declined to support it. He said he
preferred the flexibility of the current arrangement,5?

Then, in 1987, Judge Thomas issued a management directive
that shifted the major responsibility for implementing
affirmative action plans to individual agency heads, leaving EEOC
with only nominal oversight responsibilities.®? By stripping
the EEOC of its role as the lead enforcement agency, Judge Thomas
diminished the scope of his official responsibilities in a way
that undermined the enforcement of equal employment opportunity
laws in federal agencies.

This provides yet another example of Judge Thomas'
predilection for restrictive interpretation of egqual employment
opportunity law. Such an approach is disturbing indeed in a
nominee to the éupreme Court who will be called upon to uphold
and interpret legal brotections for women; especially women of

color, and disadvantaged people.

or he commi e on Gover t activiti
Tra o i e it v, me io
Natjonal Epdovment for the Humanjties and the PEgual Employment

Opportunity Commission Hiring Policies, 98th Cong., 2d Sess, 31

(1984).

®1 Heari Be e th ubcommittee Em] en
o] itie e Commit io
H.R, 3330, 100th Cong., 2d Sess. (1988) (testinony of Clarence
Thomas) .

62  wManagement Directive 714" issued pursuant to Section
717 (b} of Title VII of the Civil Rights Act.
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one of the most important issues of sex discrimination

arises from policies that exclude all women of child-bearing age
from certain high-paying jobs unless they can prove that they are
infertile. These policies are based on fears that those jobs!
occupational hazards would harm women and the fetuses they might
carry. Because a number of women have been sterilized to keep
their hard-won jobs, these policies have been referred to as
"forced~-sterilization® policies; others call them "fetal
protection” policies. It has been estimated that

.+. 25 many as 20 million jobs in the United States expose

workers to reproductive or fetal health hazards, and

employers increasingly exclude women from such jobs based on
this new gender stereotype.

For example, in 1978, the American Cyanamid Company began to
exclude all women age 16 to 50 from jobs involving exposure to
lead and other hazardous substances unless they could prove that
they were sterile. As a result, five women in the lead pigment
department obtained sterilizations to keep their jobs.

The company justified its policy by arguing that the fetuses
of women exposed to lead could be harmed. Despite the company's

laudable goal of protecting its employees' health, its draconian

63 Majority Staff of the Committee on Education and Labor,
U.S. House of Representatives, “A Report on the EEOC, Title VII
and the Workplace -- Fetal Protection Policies in the 1980s,"
101st Cong., 2d Sess. 2 {1990) (hereafter, "Ed. and Lab. Comm.
Rept.").
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response -— excluding all fertile women because any fertile women
could-be pregnant at any time -- was blatant sex discrimination
that did not protect employees' health. To the contrary, the
policy ignored two other major health risks: the serious health
problens that lead exposure causes in adult workers -- men and
women; and the reproductive or genetic damage to festuses that
paternal lead exposure may cause,$4 S

The American Cvanamid case and others like it involving
intentional sex discrimination under Title VII posed a problen
for the Equal Employment Opportunity Commission to resolve. %S
In response, the EEOC (prior to Judge Thomas' appointment} and
the Department of Labor in 1980 proposed a guideline interpreting
Title VII, as amended by the Pregnancy Discrimination Act of
1978, to prohibit gender-based "fetal protectién" policies. This
proposal rejected the argument that such policies were saved bx
the statutory "BFOQ" defense -—.the claim that not being a
fertile woman was a *bona fide occupational qualification® for
jobs involving lead exposure. Instead, the EEOC proposal

provided that intentional sex-based discrimination is legal only

64 14. at 5.

65 1t also implicated occupational health and safety law.
Indeed, the Department of Labor, which enforces the federal
Occupatiocnal Safety and Health Act ("OSHAM), challenged American
Cyanamid‘'s practice as a violation of that Act as well. Judge
Robert Bork, then on the U.S, Court of Appeals for the D.C.
Circuit, joined by then Judge Antonin Scalia, held that American
Cyanamid's adeption of an exclusionary pelicy that forced five
women employees to become sterilized did pot violate OSHA's
provision that employers have a general duty to maintain haz§rd-

free workplaces. W o
Union v. Apmerjcan Cvapnamid Co.,, 741 F.2d 444 (D.C. Cir. 1984).
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when sex or pregnancy is shown to interfere with the worker's
ability to perform the actual tasks of the job. Because neither
fertility nor gender affects an employee's ability to perform
those tasks, such forced sterilization policies would be
illegal.®®

Though it would have ruled that gender-based exclusionary
policies are per ge sex discrimination, the proposal also made
clear that an employer could institute gender-neutral policies to
protect all its employees from reproductive hazards.%? Thus,
the proposal would have encouraged employers to eliminate
workplace hazards for all employees, rather than selectively and
discriminatorily eliminate workers who might be susceptible to
those hazards.

After receiving extensive comments on the proposal, the
Commission withdrew it in 1981, preferring instead to rely on
"investigation and enforcement of the law on a case by case
basis" to resoclve complaints of sex discrimination based on
exclusionary policies involving reproductive hazards.%8

Rather than resolving such complaints, however, the EEQOC
warehoused them. In 1982, the EEOC, under Judge Thomnas,
instructed its staff to forward those charges to a central

Washington, D.C., office, because it had not developed a

56 As will be discussed, the Supreme Court ultimately
endorsed this analysis in
, 111 S.Ct. 1196 (1991).
67 45 Fed. Reg. 7514 et seq. (1980).
68 46 Ped. Reg. 3916 (1981).
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comprehensive policy to deal with them.5% For the next seven
years, the EROC took no action on at least 60 charges of
intentional sex discrimination.?®

Some of the charges that languished invelved examples of
discrimination that did not depend on develcpment of a
comprehensive theory for their resolution. For example, in one
case in which a woman was denied a lead-exposure job, other
evidence of intentional sex discrimination (including the
personnel manager's observation that he "could use a pretty face
in the office") established that the lead exposure was a pretext
for discrimination. This case, which was filed in 1981,
langquished for years and was closed in 1989 because the
commission could no longer locate the charging party.’! For
this woman and the others who were denied or lost jobs or chose
sterilization to keep them, Judge Thomas' EEOC abdicated its
statutory responsibility to address their complaints of sex
discrimination. And employers were left withput the guidance to
know which of their practices would be interpreted to vioclate
Title VII.

In 1988, the Thomas EEQC finally issued a policy directive

on the applicaticn of Title VII to policies excluding fertile

69 pd. and Labor Comm. Rept. at 14-15.

70 Id. at 2, 16. Some of the "warehoused" charges were
filed as early as the 1970s. Id. at 16.

71 14. at 17-18.
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women.’? But that policy was plainly inconsistent with Title
Vil. 1In it, the EEOC allowed enployers to rely oh Title VII's
BFOQ defense, even though fertile women are capable of performing
the jobs from which they are excluded by such policies.”’® 1In
other words,

... the EEOC watered down [discrimination) theory so that

employers could successfully defend their fetal protection

policies without establishing any link between such policies

and job performance.’
Rather than interpreting Title VII tc discourage employers from
solving the problem of reproductive hazards in their workplaces
by excluding women, the EEOC's 1588 policy permitted employers
both to limit women's eamployment opportunities and to maintain
workplaces in which men's exposure to health hazards continued
unabated.

That Title VII interpretation was, ultimately, soundly
rejected by the Supreme Court in Upited Autc Workers v, Johnson
Controls., Inc.?’® All nine Justices concluded that Johnson

72 wEEOC Policy Guidance on Reproductive and Fetal
Hazards," Daily Lab., Report (BNA), No. 193 at D-1 (OQctober 5,
1988).

73 The policy also expressly sanctioned sex discrimination
in the evaluation of evidence of health risks: for men,
inconclusive evidence would be presumed not to show a risk to
them. But for women, inconclusive evidence of health risk would
be presumed to show "substantial risk" to them that justified
sex-pased discrimination. “EEOC Policy Guidance on Reproductive
and Fetal Hazards," Daily Lab. Report (BNA), No. 183 at D-2
(October 5, 1988).

74 Ed, and Lab. Comm. Rept. at 3.
7% 111 S.ct. 1196 (1991).
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Controls' *"fetal-protection policy explicitly discriminate[d)
against women on the basis of their sex,*’® and that Johnson
Controls had failed to establish the BFOQ defense. A majority
held that the BPOQ defense is not available because "fflertile
women. ., .participate in the manufacture of batteries [the task of
the jobs from which fertile women were excluded) as efficiently
as anyone else."’’ The Thomas EEOC's 1988 interpretation of
Title VII in this area was narrower than even the interpretation
of Jugstices Rehnquist and Scalia.

The EEOC did begin to improve its record in this area in
1989, after inguiries by the House Education and Labor Committee.
It began to resolve charges (although as of April, 1990, not all
of the warehoused charges had been resolved, and many had to be
closed because they were too o1d).”® And it revised its policy
interpretation to be more consistent with the ianguage and intent
of Title VII.”? Nevertheless, the years of EEOC inaciivity and
inconsistency in such an important area of sex discrimination law

—-- oh Judge Thomas' watch -- again demonstrate his preference for

76 . at 1202.

Id
77 1d. at 1207.
Ed

78 . and Lab. comm. Rept. at 16.

7% In fact, in 1990 the EEOC issued a new policy directive
that interpreted Title VII more faithfully than its 1988 policy
had done, and was much more in line with the Supreme Court's
ultimate interpretation. The EEOC also urged the Department of
Justice not to file a brief on the side of the employer in the
Seventh Circuit appeal of the Johnson Controls case. Ed. and
Lab. Comm. Rept. at 26-29.
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restrictive applications of the laws that protect women,

including womwmen of color, from unlawful discrimination.

Although the status of women in the labor market has

improved in some ways, they remain clustered in predominantly
"female jobs" -- secretaries, file clerks, teachers, and nurses.
These jobs are invariably less well compensated than jobs held by
white males. Women of color -- in particular, black women ~-
tend to be “crowded" in the lower paying jobs within female~
dominated jobs.°° Even where women perform the same jobs as

men, they may be paid less.

The federal civil rights laws provide ample tools for the
redress of discrimination in compensation. fThe Egual Pay Act of
1963%! prohibits gender-based pay differentials in jobs that
are egual or substantially equal. And, the Supreme Court in
Gunther v. County of Waghinaton® held that Title VII forbids
intentional gender-based wage discrimination in jobs that may not

be substantially equal.

8o J. Malveaux, "Low Wage Black Women: Occupational
Descriptions, Strategies for Change,* (unpublished paper prepared
for the NAACP legal Defense and Education Fund, Inc. 1984).

81 29 y.s.Cc. § 206(d).

82 452 U.S. 161 (1981).
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Before 1981, the EEOC took the initiative in the area of
wage discrimination by filing amicus briefs in important
cases,?? by conducting hearings on wage discrimination in the
workplace, and by commissioning a National Academy of Sciences
study.®® However, the EEOC under Judge Thomas did little in
this area of equal employment opportunity law. On September 15,
1981, the Commission began on a relatively positive note by
issuing a 90-day notice to provide "interim guidance" in the
processing of gender-based wage claims under Title VII and the
Egual Pay Act. This "interim policy" was renewed regularly until

1985.%% wWhile the policy was in effect, there waslqvidence

83 The EEOC was amicus curiae to the plaintiffs in Gunther,
and was also amicus in JUE v. Westinghouse, 631 F. 24 1094 (3d
Cir. 1980), gert. denied, 452 U.S. 967 (1981). In IUE, the Third

Circuit found that, even though job classifications were not
substantially egual, women in predominantly female job
classifications could still compare their wages to wages paid to
males in predominantly male job classifications. The employer in
this case had relied on a job evaluation system to determine the
relative worth of jobs at its facilities. Even though male and
female job classifications received the same point rating, wage
rates for predominantly female job classifications were
deliberately set lower than wage rates for predominantly male job
classifications.

8% 7The study was published as Women, Work and Wages: Equal
Pay for Jobs of Egual Value (H. Hartmann & D. Treiman ed. 1981).

85 mpotice Adopted by the Egual Employment Opportunity
Commission to Provide Interim Guidance to Field Offices on
Identifying and Processing Sex-Based Wage Discrimination Charges
Under Title VII and the Equal Pay Act." According to the notice,
charges were to be investigated thoroughly. Investigators were
directed to seek out evidence concerning a variety of facters,
including: 1) a breakdown of the employer's workforce by gender;
2} information about wage schedules; 3) where relevant, copies of
any available analyses of job evaluations systems; and 4) where
the market was the basis for the gender-based disparity,
information about how the employer determined the market rate.

39



423

that wage discrimination charges were mishandled or were not
investigated at all. Wage discrimination charges forwarded to
Washington, D.C., languished there.®® At one of several
oversight hearings on wage discrimination, Judge Thomas testified
that approximately 266 such charges were pending without
resolution.®?

The EEOC issued an official policy on gender-based wage
discrimination under Title VII in the summer of 1985.%8 The
charge involved claims by female employees of the Rockford,
Illinois, Housing Authority that the employer paid its
administrative staff (85 percent female) less than its

maintenance staff (88 percent male), even though the duties

The policy identified several issues which were to be
considered "non-CDP" (non-Commission Decision Precedent); that
is, cases involving those issues were to be sent to Washington.
Among the issues were "claims of sex-based wage discrimination
brought under Title VII that may be based on the concept
sometimes referred to as ‘comparable worth.'"

8¢ H,R. Rep. No. 98-796, 98th Cong., 2& Sess. (1984).

87 al e o tunlt Commissi
o - - o - t - a

98th cOng, 1st Sess. (1984) (statement of Clarence Thomas,
Chairman of the EEOC). In a response to the Subcommittee report
on the hearings, the Commission indicated that the charges were
not languishing in Headgquarters; rather, the Commission was
engaged either in active consideration of a number of the
charges, or was requesting additional information before

h

determining what to do. se of the Chai =]
G NN [ {11y = [) = jne
Operation's Ihi:;x-Nin;h Beport, "pay Egui;x; EFOC's Handling of

Sex-Based Wage Discrimination Complaints®, at 6. (August 1984).
We have no information regarding the final disposition of those
charges.

88 pEOC No. 85-8, 37 FEP Cases 1889 (BNA) (June 17, 1985).
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performed by the women regquired equal or more skill, effort, and
responsibility than those performed by men. The female employees
alsc charged that the employer intentionally set wage increases
for female-dominated jobs at lower levels than the prevailing
rate of increase for such jobs in local municipal agencies, while
giving men wage increases that egualed the prevailing rate for
their jobs.

The Commission found that the complainants did not have a
Title VII claim because they had not alleged or provided any
evidence that women's access to jobs in the higher paid male job
classifications was limited, or that the classifications compared
involved work that was similar in skill, effort, responsibility,
and working conditions. fThe Commission noted that “the mere
predominance of indjividuals of one sex jin a job classification is
not sufficient to create an inference of sex discrimination in
wage setting." The claim appeared to be a “comparable worth"
claim, according to the commission.5? The Commission relied on
the Sunthexr definition of “comparable worth" claims as those
involviné "increased compensation on the basis of a comparison of
the intrinsic worth or difficulty of their job with that of other
Jjobs in the same organization or'community.“go

The Commission followed Gunther in its determination that
Title VII covers gender-based wage discrimination cases where

there is evidence of inéentional discrimination. That was no

8% 14. at 4.

%0 Gunther, supra, 452 U.S. at 166.
41



425

surprise. What is troubling is the Commission's decision to
interpret Gunther as restrictively as it did —- to designate all
charges where there appears to be no evidence of intentional
discrimination as "comparable worth" claims not within the
jurisdiction of the EEOC without investigating them. Such a
designation is circular and guarantees that many potential wage
discrimination cases never get investigated.

Of equal concern are the statistics indicating the reduction
of Commission filings of straightforward Equal Pay Act cases.
These statistics indicate that the Commission paid scant
attention to a viable and undisputed avenue for challenging
discrimination in compensation. Fifty Equal Pay Act cases were
filed in fiscal year 1980. While Judge Thomas chaired the
Commission, the number of Equal Pay Act cases filed by the agency
dropped: in fiscal year 1984, 9 cases were filed; in FY 1985,
10; FY 1986, 12; FY 1987, 12; FY 1988, 5, and in FY 1989, 7

cases.?! These figures, coupled with the restrictive

%1 Women Employed Institute, EEOC Enforcement Statistics
(1991). We note that these statistics also include a line in the
section on litigation labelled "concurrent," after listings for
Title VII, Equal Pay, and Age Discrimination cases. We can
assume that those numbers may reflect cases filed concurrently
under Title VII and the Equal Pay Act. Thus the number of Equal
Pay cases filed increased as follows (for the years for which
there are “concurrent" statistics): in fiscal year 1984, there
were 17 concurrent cases filed, for a possible total of 26 Equal
Pay cases for that year; in FY 1985, 8 concurrent cases filed,
for a total of 18 Equal Pay cases; in FY 1986, 17 concurrent
cases filed, for a total of 29 Egqual Pay cases; in FY 1987, 29
concurrent cases filed, for a total of 41 Equal Pay cases; in FY
1988, 24 concurrent cases filed, for a total of 29 Equal Pay
cases for that year; and in fiscal year 1989, 27 concurrent cases
filed, for a total of 34 Equal Pay cases filed the final year
that Judge Thowas was chair of the Commission. Even if all
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interpretation given by the Commission to Title VII wage
discrimination lawsuits, give rise to serious concerns regarding
Judge Thomas' commitment to securing equal employment opportunity

for women.

bue to dramatic demographic shifts in the American

population, older Americans represent the fastest growing segment
of the population. oOur labor force relies more and more upon the
labor of its older workers, many of whom are women.?? To

ensure fairness for these workers, Congress in 1967 enacted the
Age Discrimination in Employment Act (ADEA), which prohibits

diserimination against older workers.

"concurrent™ cases filed are Title VII/Egual Pay cases, the
totals reflect a drop in litigation which remains cause for
concern.

92 py the year 2000, approximately one in three working
women will be midlife or older. Older women workers are
especially vulnerable to both age and sex discrimination. For
example, the median earnings of midlife and older women who work
full time year-round are less than two-thirds that of men; women
over 64 earn only 58 percent of the wages paid to men of the same
age. Older women in particular are segregated into low-paying
jobs. Fifty-eight percent of all employed women over age 45 work
in sales, clerical, or service occupations; 62 percent of women
over 55 work in these fields. Older black women feel the
discriminatory effects of race as well: black women over 55 are
three times more likely than white women to work in service
occupations, while nearly one-third of those over 65 work as
priyate household workers. Older Women's League, Paving for

u .

Older. Women in Am '
Force (1991).
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Under Judge Thomas' leadership, the EEOC allowed thousands
of ADEA charges filed by older workers to exceed the two-year
statute of limitations. Once this statute is exceeded, the
charges "lapse" and the workers lose their right to pursue their
claims in court and to receive remedies for proven
discrimination.

In response to congressional inquiry about the severity of
the problem, Judge Thomas consistently underestimated the number
of charges that had lapsed. At first, he reported that only 78
cases had lapsed; later he revised that figure to approximately
900, then to 1,600, and then to over 9,000. On May 1, 1989,
Judge Thomas informed the Senate Committee on Aging that
approximately 13,000 age discrimination claims had been allowed
to expire.?3

To remedy this crisis and to protect the older workers
involved, in 1988 Congress enacted the Age Discrimination Claims
Assistance Act (ADCAA) to extend temporarily the filing period
for these workers and to require the EEOC to notify those
affected. Yet even after the problem was publicly identified and
corrective legislation enacted, the EEOC continued to let age
digcrimination charges lapse. At his confirmation hearings for
the D.C. Circuit, Judge Thomas admitted that thousands of
additional claims had lapsed since enactment of the ADCAA —-

claims that were not covered by the filing extension created by

93 Letter from People for the American Way to Senator Biden
(February 1, 1990},
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the ADCAA because they cccurred after April 1, 1988.%¢ When
asked to explain the continuation of this problem, Judge Thomas
blamed the state and local fair employment agencies with which
the EEOC centracts to handle processing of many federal
employment claims.?® Remarkably, he further asserted that the
lapsing of the federal claims was not significant because the
workers involved were still left with state claims, which are not
subject te the two-year statute of limitations.®® He further
claimed that the EEOC was not necessarily involved with or
responsible for ADEA claims filed with state or local enforcement
agencies.

Judge Thomas'® testimony on this issue is enormously
troubling. As any lawyer should be well aware, the loss of a
federal claim because the statute of limitations has expired  is a
very serious matter. A state law claim in no way substitutes for
federal rights. Congress enacted the ADEA to provide older
workers with a federal cause of action in federal court; state
age discrimination laws often provide more limited relief than

that available under federal law.®’ -~

e , 101st Cong., 2d

Sess. 189-%0 (1990) (hereafter "Hearings onh the Nomination of
Clarence Thomas").

95  Id. at 190-31.

96 Id. at 192-93.

97  For example, the ADEA permits a private right of action
60 days after filing an administrative claim, jury trials,
liguidated damages, and attorney's fees for a prevailing

45



429

Furthermore, the existence of a state claim in no way
diminishes the EE0OC's obligation to enforce older workers' rights
under federal law. As the head of the EEOC should well know, the
EEOC may contract with a state or local agency to serve as its
agent in receiving and processing complaints. The EEOC remains
responsible for ensuring that federal charges are handled and
investigated in a timely manner, including monitoring its agents®
work in handling such matters.

Not only did Judge Thomas fail to enforce age discrimination
law, he also often took policy positions that were damaging to
the economic interests of older workers. While the EEOC during
Judge Thomas' early years did in fact take some positions
supportive of older women workers, as in Norris v, Arizona
Soverning Committee®® and EEOC v. Newport News shipbuilding &
Dry Dock Co.,%% the EE0C's policy positions for the remainder
of Judge Thomas' tenure toe often hurt older workers' aeconomic

security.

plaintiff; many states do not. 3See Letter from American
Association of Retired Persons to Senator Biden (February 16,
1990) .

98 g71 P.2d 330 (9th cir. 1982), aff'd, 463 U.S. 1073
(1983). In Noprie, the EEOC successfully urged the Court that
Arizona violated Title VII by establishing a pension plan for
state employees that paid lower monthly benefits to retired women
than to men.

9% 462 U.S. 669 (1963). In Newport News, the EEOC urged
that an employer viclates Title VII's Pregnancy Discrimination
Act by providing a health insurance plan for workers and their
families that covers spouses®' pregnancy-related costs less
gagor;bly than costs resulting from other spousal illnesg and

njuries,
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For example, the EEOC under Judge Thomas' leadership failed
to rescind regulations that allowed employers to stop
contributions to employees' pension accounts when employees
continued to work past age 65, despite the EEOC's own
determination that such regulations violated the ADEA.109 fThe
EEQOC's failure to rescind the unlawful regulations was estimated
to cost older workers $450 billion in lost pension benefits

annually.101

Congress was finally forced in 1986 to pass
legislation that explicitly prohibited employers from cutting off
pension accruals, contributions, and credits for workers who
reach age 65,192

Second, Judge Thomas promulgated regulations that increased

" older workers' wvulnerability to coercion by emplo}ers to
relinguish their legal rights. Prior to 1987, an employer could
ask an employee to waive her rights under the ADER only with the
approval of the EEOC. The EEOC under Judge Thomas promulgated

regulations that allowed employers to solicit such waivers

gi;hgg; the supervision of the EEOC. Even though Congress

100 yearirgs on the Nomination of Clarence Thomas at 185-—
87. When confronted by Senator Metzenbaum about the failure to
rescind the regulations, Judge Thomas claimed that federal
rulemaking requirements and the actions of other agencies
prevented the EEOC from rescinding the illegal regulations.
However, the EEOC's acting legal counsel at the time had advised
the EEOC that federal law permitted the rescission. Id.

101 yetter from People for the American Way to Senator
Biden (February 1, 1950).

102 congress amended the ADEA as part of the Omnibus
Reconciliation Act of 1986, B. Fretz & D. Shea, “Age

Discrimination,™ a Indivis : Report o e Citizen'
Commission on €jvil Rights 185 (1989).
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suspended these regulations in fiscal years 1988, 1989, and 1990,
the EEOC refused to withdraw or modify them.9® BAgain, Judge
Thomas' willingness to interpret the law to the detriment of
older workers' rights casts doubt upon his commitment to uphold

these laws from the Supreme Court.

183 B Fretz & D. Shea, One Nation Indjivisible, at 186.
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CONBTITUTIONAL PROTECTIONS8 AGAINST BEX DISCRIMINATION

For the last 20 yearg, the Supreme Court has consistently
held that sex-based distinctions in the law require careful
scrutiny under the Fourteenth Amendment's Equal Protection
Clause.l®* The Court has recognized that such scrutiny is
necessary since "statutoery distinctions between the sexes often
have the effect of invidiously relegating the entire class of
females to inferior legal status without regard to the actual
capabilities of its individual members.n105

Without gquestion, the Court's commitment to egual protection
analysis has proved critically important in battling sex
discrimination. As New York University School of Law professor
Sylvia Law has testified:

The Supreme Court's recognition that gender

discrimination is presumptively wrong has had a

tremendously positive impact on the lives of women in

this country. Under the Court's direction, the federal

courts have invalidated dozens of laws excluding women

from wage work and public life and devaluing the wages

and benefits they receive.
Indeed, the Equal Protection Clause provides the primary

constitutional protection against laws that discriminate on the

basis of gender. At a minimum, any nominee to the Supreme Court

104 for , 458 U.S.
718 (1987); Q:gig_y__ﬁg;gn 429 U.S. 190 (1976).
105 prontiero v, Richardson, 411 U.S. 677, €85 {1973).

106 H21LEEL"5mLths_BQminﬁtLQn_JLjEQEIL_H;_BQIK_EQ_EE
socjat
Bgt9:g_5ns_Esnasg_Q9mmi;;g__gn_;he_ludiginxx. 100th conq-. lst
Sess. 2361 (1987) (statement of Sylvia A. Law, Professor of Law,
New York University).
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must demonstrate his or her adherence to these most basic
guarantees against invidious sex-based discrimination.

o Judge Thomas' seeming indifference tc the Equal
Protection Clause is troubling, as the Equal Protection
Clause has been interpreted as the primary source of
constitutional protections against sex discrimination;

° Judge Thomas has not stated how or whether he would
apply a natural rights analysis to sex discrimination;
historically, though, natural law principles have been
used to limit the lives and opportunities of women; and

o Judge Thomas himself has embraced an analysis of the
status of working women that denies the reality of
discrimination in women's lives and its effects on
their economic security and individual opportunity.

Each concern is discussed in greater detail below.

Judge Thomas' public record on constitutional issues of

bedrock importance to women is surprisingly thin. He has not
issued any opinions that touch upon equal protection issues
during his short tenure on the federal hench. Nor, it seems,
during almost eight years as head of the EEQC, d4id Judge Thomas
comment on constitutional protections against sex discrimination.
Judge Thomas' analysis of sex-based constitutional claims
received only a passing mention at his confirmation hearings for
the D.C. Circuit Court of Appeals. When asked by Senator Kohl
about an equal protection challenge to a publicly-funded military
academy's policy of excluding women from admission, Judge Thomas
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declined to answer on the grounds that he might have te rule on
such a case as an appellate judge. 1In responding, however, Judge
Thomas failed to mention the constitu£§6hal implications of the
case. Instead, he discussed it only as a possible vielation of
statutory law -- inaccurately identifying Title VI of the Civil
Rights Act as the legal standard to be applied!®” — and not as

an equal protection challenge.}® Judge Thomas' apparent

107 yp fact, Title VI of the Civil Rights Act prohibits
discrimination on the basis of race -- but not sex -- by any
program that receives federal funds, including educational
institutions. In light of his experience as Assistant Secretary
for Civil Rights in the Department of Education, Judge Thomas'®
misapplication of Title VI tc the case at hand is surprising, to
say the least.

108 genator Kohl: I would like to ask you about a
controversy that has been in the newspapers recently.
In Virginia, there is a military academy known as VMI;
which educates young men but admits no women. Without
commenting on the sgpecific case, I would like to know
your views in this kind of situation.

Mr. Thomas: Well, that is exactly the kind of case,
Senator, or similar case that could come before a
circuit court at some point, since I would assume that
the alleged violation is of title VI of the Civil
Rights Act of 1964. And having been the Assistant
Secretary for Civil Rights in the Department of
Education, I know that it would take some time for
those kinds of cases to find their way through courts
and I think it would be inappropriate for me to
prejudge it at any point, but certainly in the context
of a confirmation hearing to sit on the court of
appeals.

Senator Kohl: In general, do you think that a publicly
funded military academy should be allowed to exclude
women?

Mr. Thomas: Again, the allegation there in that matter is
in court, even as we speak, is that this is a violation
of title VI of the Civil Rights Act of 1964, which I
enforced as the Assistant Secretary for Civil Rights.

I abhor discrimination. The constraint that I am
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failure to recognize the fundamental constitutional implications
of the case -- regardless of his judgment as to how it should be
decided -- raises gerious concern about his understanding of and
commitment to well-established constitutional protections against
sex discrimination.

Judge Thomas had another opportunity to articulate his
commitment to the Fourteenth Amendment‘s guarantees against sex
discrimination when asked by Senator DeConcini to discuss his
views "of the proper application of the constitutional doctrine
of equal protection.® Judge Thomas replied:

As an appellate court judge, I am duty bound to follow

and apply Supreme Court precedent to cases which might

come before me. In interpreting the equal protection

clause, the Supreme Court has set out essentially three
standards of review, strict scrutiny, intermediate

review, and rational review. Though I do not have a

fully developed Constitutional philosophy, I have no

personal reservations about applying these standards as

an appellate court judge in cases which might come

before me. 107
Judge Thomas' recitation that he would be bound to follow Supreme
Court precedent as an appellate court judge provides little
insight into how he would evaluate equal protection cases as a
Supreme Court Justice -- a position that would enable him to

deviate from established precedent and create new case law. Nor

operating under is that we are looking at an alleged
statutory violation which will wind its way through the
courts and could eventually, not necessarily the D.C.
circuit, but could eventually be before a court of
appeals, if I understand the intensity of that battle.

Hearings on the Nomination of Clarence Thomas at 56-57.
109 19, at 386.
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does his disclaimer that he does “not have a fully developed
Constitutional philosophy® (reiterated at least one other time
during his confirmation hearings)!i? gffer any reassurances as

to his commitment to equal protection. Indeed, his long-standing
support for "natural rights" analysis suggests that he does
indeed have a constitutional philcsophy, one that could threaten
women's constitutional rights.

Although Judge Thomas has written several articles that
discuss constitutional protections against race-based
discrimination, none address the standards and analysis to be
applied in evaluating éender-based claims. In fact, Judge Thomas
has at times downplayed the use of the Equal Protection Clause as

a tool for eradicating invidious discrimination.1i!

110 143. at 56.

111 por example, Judge Thomas agrees with the result in the
Supreme Court's decision in Brown v. Board of Educatiop -- that
state-imposed school segregation is constitutionally repugnant =-
but takes issue with the Court's egqual protection analysis in
reaching that result. Judge Thomas asserts that Brown was a
"missed opportunity" to apply higher law analysis, identifying

‘s "great flaw" as its reliance on empirical evidence of the
effects of segregation without recognizing that segregation was a
derivative of slavery and thus "at fundamental odds with the
founding principles.”™ Thomas, "Toward a 'Plain Reading' of the

Constitution," 30 Howard Law Journal 691, 698-99 (1987).

In particular, Judge Thomas has argued that the Browh case
would have been better decided had it relied on the analysis used
by Justice Harlan in dissent in Plessvy v. Ferquson, the 19th-
century case which upheld the doctrine of “separate but egqual.®
In praising Harlan's analysis, he concludes that Harlan "relied
on the Privileges or Immunities Clause rather than on =ither the
Egual Protection or the Due Process Clause." Thomas, “The Higher
Law Background of the Privileges or Immunities Clause of the
Fourteenth Amendment," 12 Harvard Journal of Law & Public Policy
63, 66-68 (1989%). Judge Thomas' seening indifference to the
Equal Protection Clause provides cause for concern, since the
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Hence, the resultant uncertainty as to his views on
constitutional protections against sex discrimination, coupled

with his expressed suppert for jurisprudehce based on "natural '-

rights" theory, raises substantial concern about his adherence to

the Constitution's most basic guarantees aga;pst invidious sex J

discrimination.

Judge Thomas has consistently reiterated in writings and

speaches his support for a "higher law" or "natural rights*
theory of constitutional law. This theory argues that legal
principles must be measured against the standards of a natural
law that reflects husankind's highest values and

aspirations.112

Egqual Protection Clause has been interpreted as the primary
source of constitutional protections against sex-based
discrimination.

112 This higher law is often -- but not always -- informed
by reference to religious values. For example, in articulating
natural law theory, Judge Thomas, gquoting John Quincy Adams, has
asserted:

"our political way of life is by the laws of nature of
nature's God, and of course presupposes the existence
of God, the moral ruler of the universe, and is a rule
of right and wrong, of just and unjust, binding upon
man, preceding all institutions of human society and of
government.

54
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As a theory of jurisprudence to be applied by the Supreme
Court, natural rights analysis provides cause for serious
concern. Its reliance on "higher™ moral principles leaves open
the dangerocus possibility that cases will be decided on the basis
of individual judges' musings, intuitions, or religious beliefs.
These personal conclusions are bound to vary unpredictably from
Justice to Justice.!l? As one Supreme Court Justice wrote in
dissenting from the Court's natural rights analysis in a 1798
probate case: "The ideas of natural justice are regulated by no
fixed standard: the ablest and the purest men have differed upon
the subject..."11% Then, as now, the notion that perscnal
moral beliefs can trump bedrock legal principles is cause for

alarm among members of a diverse, democratic society.

Address by Clarence Thomas, "Why Blacks Should Look to
Conservative Policies," The Heritage Foundation (June 18, 1987)
at 9.

Judge Thomas, paraphrasing St. Thomas Agquinas, has further
explained that "an unjust law is a human law that is .not rooted
in eternal law and natural law" and that "a just law is a man-
made code that sgquares with the moral law or the law of God.™
Thomas, "Affirmative Action: Cure or Contradiction?" The Center
Magazine, November/December 1987, at 21.

113 7o the extent that these values are informed by a
Justicets religious beliefs, the use of natural rights theory
raises critical gquestions about the separation of church and
state. And, since religions vary tremendously in identifying
life's fundamental values -- as do even varying denominations of
the same religion or church =-- the application of natural rights
theory will similarly vary depending upon the religious
affiliation of the Justice involved.

114 o
J., dissenting}.

, 3 U.S. {3 Dall.) 386 (1798)(Iredell,
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In numerous articles and speeches, Judde Thomas has applied
natural rights theory to conclude that state-imposed racial
discrimination is constitutionally prohibited, not necessarily by
the Fourteenth Amendment's Equal Protection Clause, but by the
*higher law” principlee articulated in the Declaration of
Independence.}!® 1Indeed, his application of natural rights
theory leads him to a powerful condemnation of race-based
segregation. However, since his natural rights analyses have
been directed almost exclusively to race-based discrimination, it
is not clear whether Judge Thomas would apply this analysis to
claimg of discrimination against women, including women of color.

Judge Thomas' suppert for natural rights analysis raises
substantial questions about the theory's application to gender
discrimination.l® Historically, the language of natural
rights and higher law has been used to limit women's lives and
opportunities. For example, an 1873 Supreme Court decision

denied a woman a license to practice law, arguing that

115 More gpecifically, Judge Thomas has argued that racial
segraegation is unconstitutional because the Constitution is
intimately linked to the Declaration of Independence, which makes
clear that the United States is premised "the promise of equality
of rights.” Thomas, "Toward a 'Plain Reading' of the
Constitution -- The Declaration of Independence in Constitutional

Interpretation,” 30 Howard Law Journal 691, 692 (1987).

11¢ fpor example, Judge Thomas has urged that constitutional
interpretation return to a *'plain reading' of the Constitution -
~ which puts the fitly spoken words of the Declaration of
Independence in the center of the frame formed by the
Constitution." Thomas, "Toward a 'Plain Reading' of the
Constitution -- The Declaration of Independence in Constitutional
Interpretation,” 30 Howard Law Journal 691, 703 (1987). The
Declaration, of course, fails explicitly to mention the rights of
women in its pronouncement that "all men are created equal.*

56
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«+scivil law, as well as nature herself, has always
recognized a wide difference in the respective spheres
and destinies of man and woman. . . . The natural and
proper timidity and delicacy which belongs to the

female sex evidently unfits it for many of the

occupations of civil life. . . . The paramount destiny

and mission of woman is to fulfil the noble and benign
offices of wife and mother, This is the law of the

Creator.il? :

The Court relied upon similar principles in Muller v,
Oregon,11® when it upheld a state statute that limited the
number of hours women could work. The ugilg; Court held that
legislation restricting women's employment was permissible
because "healthy mothers are essential to vigorous offspring,
‘[and] the physical well-being of woman becomes an object of
public interest and care in order to preserve the strength and
vigor of the race.®11? 1t justified its limitations on women's
opportunities by noting that “woman has always been dependent
upon man, #120

Reliance on "natural law" thus threatens to limii women's
freedom and equality by introducing cutdated notions of women's
"natural" roles and capabilities into constitutional

interpretation. For these reasons alcone, Judge Thomas' suppert

for nétural rights theory generates considerable discomfort as to
roy

117 pradwell v. Illinois, 83 U.S. 130, 141-42 (1873},
118 208 U.8, 412 (1908).
119 14, at 421.

120 14,
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his willingness to uphold constitutional protections against sex

discrimination.

Judge Thomas' approval of an analysis that rejects the reole
that discrimination plays irn limiting women's lives further fuels
concern as to his willingness to abide by constitutional
prohibitions against invidious sex-based discrimination.

Specifically, Judge Thomas has written approvingly of academic

Thomas Sowell's analysis of working women in Cjvil Rights:
Rhetoric or Reality?!?l Judge Thomas praised Mr. Sowell's work
as

... a useful, concise discussion of discrimination
faced by women. We will not here attempt to summarize
it except to note that by analyzing all the statistics
and examining the role of marriage on wage-earning for
both men and women, Sowell presents a much-needed
antidote to cliches about women'’s earnings and
professional status.

Mr. Sowell's analysis is so outrageous that Judge Thomas'

support for it requires discussion in some detail. In short, at

121 gowell, "The Special Case of Women," civil Rights;:
Rhetoric or Realitv? 91-108 (1984) (hereafter "Sowell, Civil
Rights").

122 Thomas, “"Thomas Sowell and the Heritage of Lincolnm:
Ethnicity and Individual Freedom," Ljincoln Review, vol. 8, no. 2
at 15-16 (Winter 1988) (hereafter “Thomas Sowell and the Heritage
of Lincoln"}).
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no point in his chapter devoted to women does Mr. Sowell
acknowledge any "discrimination faced by women.” Rather, he
concludes that ineguities in pay and career advancement stem
merely from women's own behavior and choices, claiming that women
prefer jobe and careers with greater flexibility -- yet lower pay
-- to accommodate their roles as wives and mothers.

In attempting to justify the historic pay inequities between
men and wemen, Mr. Sowell goes so far as to claim that:

Women are typically not educated as often in such

highly paid fields as mathematics, s¢ience, and

engineering, nor attracted to physically taxing and

well=-paid fields such as construction work

lumberjacking, coal-mining, and the like.123
Mr. Sowell makes no mention of data that show that a substantial
portion of the wage gap between men and women {even after
considering factors like experience, education, training, and
length of workforce attachment) is attributable to
discrimination.124

Nor does Mr. Sowell acknowledge the impact of pregnancy
discrimipation in limitipg women's employment opportunities -~
even as he gives credence to stereotypes that suggest that

working mothers are "not willing to work overtime as often as

123 gowell, Civil Rights at 92. Mr. Sowell is demonstrably
wrong. For example, as discussed earlier, thousands of women
have entered the "physically taxing and well-paid"” field of coal
mining, enabled in large part by affirmative action efforts that
overcame many of the barriers to women's participation in the
industry.

124 yomen, W Wages: FEqua J
Value (H. Hartmann & D. Treiman ed. 1981).
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some other workers (male or female), or need mcre time off for
personal emergencies” and may thus be "“less valuable as an
employee or less promotable to jobs with heavier
responsibilities."2% mMr. Sowell instead ascerts that "the
physical consequences of pregnancy and childbirth alone are
enough to limit a woman's eccnomic options,"128 without
recognizing the role that employers play in transforming a
woman's pregnancy disability into an excuse for her termination,
reassignment, or demotion.

Mr. Sowell even argues that treating women fairly is too
costly: employers, he claims, won't hire women who cost them
more because of the legal protections against sex
diserimination!?? (yet Mr. Sowell refused to recognize this as
*discrimination®).

And, while Mr. Sowell gives a nod to racial differences
between women by recognizing that black women's labor force
participation rates were historically higher than white women's,

he asserts incorrectly that black women -- who suffer from

125 sowell, Civil Rights at 97-98, Wr. Sowell writes that
"[blecause of domestic responsibilities and the rearing of
children, women also tend to drop out of the labor force
completely more often than men do." He suggests that these women
“drop out¥ voluntarily; he makes no mention of the thousands of
women who are forced from their jobs for want of supportive and
efficient workplace policies and standards, such as job-
guaranteed family and medical leave.

126 149. at 37.
127 14. at 105.
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discrimination based on gender and race -- fare better in the
labor market than white women.128

In short, Thomas Sowell's "“much-needed antidote[s) to
cliches about women's earnings and professional status,” as Judge
Thomas puts it, are themselves stereotypical and unsupportable
assumptions that perpetuate discrimination in the workplace.
Judge Thomas' praise for this analysis -- especially in light of
his experience as head of the agency charged with fighting
workplace sex discrimination -- is, at the very least, alarming.
Certainly it fuels fears that he will not strike down invidious
sex-based distinctions as constitutionally impermissible,l2?

Mr. Sowell's analysis leads Judge Thomas to conclude that

“{i]ln any event, women cannot be understood as though they were a

128 M, power, "Occupational Mobility of Black and White
Women Service Workers," (Presented at the Institute for Women's
Policy Research Second Annual Women's Policy Conference, June,
1990) (unpublished manuscript); J. Malveaux, "Low Wage Black
Women: Occupational Descriptions, Strategies for Change,"
(unpublished manuscript prepared for NAACP Legal Defense and
Education Fund, Inc. 1984) at 8, 12-13.

122 jJudge Thomas expressed support for a similar analysis
in another context as well. In an interview published in The
Atlantjc Monthly, Juan Williams writes of Thomas,

But people who argue that they are victimized in
corporate life as part of historical, across-the-board
discrimination against a group find little sympathy at
{Judge Thomas'] agency. It could be, Thomas says, that
blacks and women are generally unprepared to do certain
kinds of work by their own choice. It could be that
blacks choose not to study chemical engineering and
that women choose to have babies instead of going to
medical school.

Williams, "A Question of Fairness," The Atlaptic Monthly,
February 1987, at 79.
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racial minority group, or any kind of minority at all*" ({emphasis
in original).!3® This statement carries significant

implications for any analysis of women's equality under the Equal
Protection Clause (which has been interpreted to provide
protections against gender-based discrimination that are modelled
after those provided against racial discrimination). It suggests
that Judge Thomas is less likely to view sex-based distinctions
as presumptively discriminatory, as they are treated under equal
protection analysis, but rather as the acceptable result of

women's choices, behavior, or social roles.

130 Thomas Sowell and the Heritage of Linceln at 16.
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REPRODUCTIVE FREEDOM

A woman's ability to enjoy the full range of personal
liberties guaranteed by the Constitution -- her privacy and her
equality before the law -- is integrally related to her freedom
to control her reproductive life. Judge Thomas, through
published writings and one speech, has not only guestioned the
constitutional basis of the right of privacy articulated in
Griswold v. State of Connecticut!3! and Roe v. Wade,13? but
has also expressed approval of the extreme view that the
Constitution affirmatively protects a fetus' "right to life."
In particular:

. Judge Thomas offéred one of the few specific examples
of how he would apply natural law in a speech praising
as a “splendid example of applying natural law" an
article arguing not only that Roe v. Wade was wrongly
decided but that the Constitution affirmatively
protects the fetus' "right to life®;

L Judge Thomas served on the 1936 White House Working
Group on the Family, which authored a report that
sharply criticized Roe and other Supreme Court
decisions protecting the right of privacy; and

. In other writings, Judge Thomas criticized Roe and even
Griswold v. Conpecticut, the case protecting as
fundamental the right of married couples to use
contraceptives.

After a brief introduction summarizing Sriswold, Roe, and the

right to privacy, each of these concerns will be discussed below.

13 31 y.s. 479 (1965).
132 410 U.s. 113 (1973).
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Griswold, Roe and the Right to Privacy

The landmark case of Griswold v. State of Connecticut
involved a constituticnal challenge to a state c¢riminal law
banning the use of contraceptives. The lawsuit was brought by a
physician and family planning c¢linic director who were convicted
as accessories for providing a married couple with medical
information and advice about contraceptives. The Supreme Court
struck down the statute as viclating the constitutional right of
privacy surrounding the marriage relationship.

In Griswold, the Court concluded that a "zone of privacy
created by several fundamental constitutional guarantees®
rendered the law unconstitutional.l??® 1In the majority opinion,
Justice Douglas cited various provisions of the Bill of Rights:
the right of association contained in the First Amendment; the
prohibition against housing scldiers in people's homes contained
in the Third Amendment; the right to be "secure in their persons,
houses, papers, and effects™ contained in the Fourth Amendment;
the prohibition against self-inecrimination contained in the Fifth
Amendment; and the Ninth Amendment, which states:

The enumeration in the Constitution, of certain rights,

shall not be construed to deny or disparage others retained

by the paople.

Justice Goldberg, in a separate and famous concurring
opinion, wrote "to emphasize the relevance of [the Ninth)}

Amendment to the Court's holding.™'?® prawing con the

133 381 U.S. at 485.
134 331 y.5. at 487.
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legislative history and language of the Ninth Amendment, Justice

Goldberg stated:
[Tlhe Framers of the Constitution believed that there are
additional fundamental rights, protected from governmental
infringement, which exist alongside those fundamental rights
specitically mentioned in the first eight constitutional
amendments.’? .. .To hold that a right so basic and
fundamental and so deep-rooted in ocur society as the right
of privacy in marriage may be infringed because that right
is not guaranteed in so many words by the first eight
amendments to the Constitution is teo ignore the Ninth
Amendment and to give it no effect whatsoever.l?

Justice Goldberg stated that the Ninth Amendment did not
constitute an *independent source of rights," but rather
reflected "a belief ... that fundamental coEstitutional rights
exist that are not expressly enumerated inlﬁhe first eight
amendments,."13? He further stated that this did pet mean that
judges should decide cases based on "their personal and private
notions®:

Rather, they must look to the "traditions and [collective]

conscience of our people” to determine whether a principle

is "so rooted1£}here]...as to be ranked as

fundamental.”

Eight years later, in Roe v, Wade, the Supreme Court
concluded that the fundamental right of personal privacy !
recognized in a long line of cases, including Griswold, iﬁcluded

a woman's decision whether or not to terminate a pregnancy.

135 381 vU.S. at 488.

136 3331 U.S. at 491.

137 381 vU.s., at 492.

138 333 p.5. at 493 (citations omitted).
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while acknowledging that the district court had rooted this right
"in the Ninth Amendment's reservation of rights to the people,™
the Court concluded that this fundamental right of privacy is
"founded in the Fourteenth Amendment's concept of personal
liberty.*3}3? The Court, noting that "prevailing legal abortion
practices were far freer" during the 19th century, also rejected
unequivocally the argument that a fetus is a “"person® within the

meaning of the Fourteenth Amendment.14¢

In two articles published in 1988 and 1989, Judge Thomas

criticized Roe v, Wade and the majority and concurring opinions
in Griswold.l%l In a footnote in the context of a critique of
judicial activism, unenumerated rights and “run-amck judges,"
Judge Thomas stated:

The current case provoking the most protest from
conservatives is Roe v, Wade, 410 U,S. 113 (1973), in which
the Supreme Court found a woman's decision to end her
pregnancy to be part of her unenumerated right to privacy
established in Griswold v. Connectjcut, 281 U.S. 479 (1965).
In Griswold, Justice Douglas found that “[s])pecific

13% 410 U.S. at 153,
142 410 U.S. at 157-58.

41 Thomas, “The Higher Law Background of the Privileges or
Immunities Clause of the Fourteenth Amendment," 12 H
63=70 (1989); and Thomas, "Civil
Rights as a Principle Versus Civil Rights as an Interest,"
Agsessing the Reagan Years 391-402 (D. Boaz, ed. 1988).
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guarantees in the Bill of Rights have penumbras, formed by
emanations from those guarantees that help give them life
and substance. Various guarantees create zones of privacy."
Id. at 484 (citation omitted).
I elaborate on my misgivings about activist judicial
use of the Ninth Amendment in Thomas, "Civil Rights as a
Principle Versus Civil Rights as an Interest," Assessing the
Readgan Years 398-99 (D. Boaz ed. 1988).1%2
Viewed in context, these remarks clearly criticize the
unenumerated right of privacy articulated in Roe and Griswold.
In the article referred to in the above-quoted text, Judge
Thomas discusses the Ninth Amendment at some length. He
interprets Justice Goldberg's view of the Ninth Amendment as
giving the Supreme Court "a blank check" to "strike down
legislation.”®
Unbounded by notions of obligation and justice, the desire
to protect rights simply plays into the hands of those who
advocate a total state. The rhetoric of freedom {license,
really) encourages the expansion of bureaucratic
government.1
Judge Thomas argues that the Ninth Amendment should instead be
seen as a reminder that "the Constitution is a document of
limited governuent."144 wWhat Judge Thomas fails to appreciate
is that d