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Mission of the Service

The purpose of the Internal Revenue Service is to col-
lect the proper amount of tax revenues at the least
cost to the public, and in a manner that warrants the
highest degree of public confidence in our integrity,
efficiency and fairness. To achieve that purpose, we
will:

—Encourage and achieve the highest possible degree
of voluntary compliance in accordance with the tax
law and regulations;

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to ad-
minister the Internal Revenue Code. Tax policy for rais-
ing revenue is determined by Congress.

With this in mind, it is the duty of the Service to carry
out that policy by correctly applying the laws enacted
by Congress; to determine the reasonable meaning
of various Code provisions in light of the Congres-
sional purpose in enacting them; and to perform this
work in a fair and impartial manner, with neither a
government nor a taxpayer point of view.

At the heart of administration is interpretation of the
Code. It is the responsibility of each person in the
Service, charged with the duty of interpreting the law,
to try to find the true meaning of the statutory provi-
sion and_not t@ adapt a strained construction in the
belief that he or she is” protectlng the revenue” The
revenue is properly profected only when we ascertain
and apply the true meaning of the statute.

—Advise the public of their rights and responsibilities;

—Determine the extent of compliance and the causes
of noncompliance;

—Do all things needed for the proper administration
and enforcement of the tax laws;

—Continually search for and implement new, more ef-
ficient and effective ways of accomplishing our
Mission.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical man-
ner. Issues should only be raised by examining officers
when they have merit, never arbitrarily or for trading
purposes. At the same time, the examining officer
should never hesitate to raise a meritorious issue. It
is also important that care be exercised not to raise
an issue or to ask a court to adopt a position incon-
sistent with an established Service position.

Administration should be both reasonable and
vigorous. It should be conducted with as little delay
as possible and with great courtesy and considerate-
ness. it should never try to overreach, and should be
reasonable within the bounds of law and sound ad-
ministration. It should, however, be vigorous in requir-
ing compliance with law and it should be relentiess
in its attack on unreal tax devices and fraud.



Introduction

The Internal Revenue Bulletin is the authoritative in-
strument of the Commissioner of internal Revenue for
announcing official rulings and procedures of the In-
ternal Revenue Service and for publishing Treasury
Decisions, Executive Orders, Tax Conventions, legis-
lation, court decisions, and other items of general in-
terest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscrip-
tion basis. Bulletin contents of a permanent nature are
consolidated semiannually into Cumulative Bulletins,
which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin
all substantive rulings necessary to promote a uniform
application of the tax laws, including all rulings that
supersede, revoke, modify, or amend any of those
previously published in the Bulletin. All published rul-
ings apply retroactively unless otherwise indicated.
Procedures relating solely to matters of internal
management are not published; however, statements
of internal practices and procedures that affect the
rights and duties of taxpayers are published.

Revenue rulings represent the conclusions of the
Service on the application of the law to the pivotal facts
stated in the revenue ruling. In those based on posi-
tions taken in rulings to taxpayers or technical advice
to Service field offices, identifying details and infor-
mation of a confidential nature are deleted to prevent
unwarranted invasions of privacy and to comply with
statutory requirements.

Rulings and procedures reported in the Bulletin do
not have the force and effect of Treasury Department
Regulations, but they may be used as precedents. Un-
published rulings will not be relied on, used, or cited
as precedents by Service personnel in the disposition
of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regu-
lations, court decisions, rulings, and procedures must
be considered, and Service personnel and others con-

cerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circum-
stances are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on pro-
visions of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Sub-
part A, Tax Conventions, and Subpart B, Legislation
and Related Committee Reports.

Part lll.— Administrative, Procedural, and Mis-
cellaneous.

To the extent practicable, pertinent cross references
to these subjects are contained in the other Parts and
Subparts.

Part IV.—Items of General interest.

With the exception of the disbarment and suspension
listincluded in this part, none of these announcements
is consolidated in the Cumulative Bulletins.

The first Bulletin for each month includes an index for
the matters published during the preceding month.
These monthly indexes are cumulated on a quarterly
and semiannual basis, and are published in the first
Bulletin of the succeeding quarterly and semi-annual
period, respectively.

The Bulletin Index-Digest System, a research and
reference service supplementing the Bulletin, may be
obtained from the Superintendent of Documents on
a subscription basis. It consists of four Services: Serv-
ice No. 1, Income Tax; Service No. 2, Estate and Gift
Taxes; Service No. 3, Employment Taxes; Service No.
4, Excise Taxes. Each Service consists of a basic
volume and a cumulative supplement that provides
(1) finding lists of items published in the Bulletin, (2)
digests of revenue rulings, revenue procedures, and
other published items, and (3) indexes of Public Laws,
Treasury Decisions, and Tax Conventions.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the
Cumulative Bulletin as the source would be appropriate.






1986 Code Sections Added, Amended, or Repealed by Public Law

100-203

The following sections of the Internal Revenue Code of 1986 are affected by Public Law
100-203. New sections added to the Code and repealed sections are noted as such.
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The numbers in parentheses following the
index entry refer to the specific Act sec-
tions; numbers following parentheses
refer to the page number on which the
respective sections appear.

EMPLOYMENT TAX

Agricultural labor:
FICA, wages, cash paid by employer
(9002) 7
Employment:
FICA, uniformed services, leave
without pay or inactive duty train-
ing (9001) 6
Railroad retirement:
Rate of tax, tier 2 increase, employees
(9031) 16; employers (9032) 16
Rates of tax:
Federal unemployment tax rate (9153)
46
Rulings:
User fees for ruling, determination and
similar letters (10511) 166
Self-employment tax:
Corporate director, when services per-
formed (9022) 15
Unemployment funds:
Rate of tax (9153) 16
Wages:
FICA:
Agricultural labor, cash paid by
employer (9002) 7
Domestic services; spouse, son or
daughter as employer (9004) 7
Group-term life insurance (9003) 7
Services for parent, exclusion, son
or daughter (9005) 8
Spouse employed by other spouse,
son or daughter (9004) 7

Supplemental pension benefits (9023)
15

Tips, employer, FICA taxes on em-
ployees’ cash tips (9006) 8
Withholding:
Certificates, revised, effective date
(10302) 149

ESTATE & GIFT TAXES
ADMINISTRATIVE

Computation of tax:
Estate tax rates and unified credit
(10401) 150

ESTATE & GIFT TAXES —Continued
ADMINISTRATIVE —Continued

Rulings:
User fees for ruling, determination and
similar letters (10511) 166

ESTATE TAX

Charitable, etc., transfers:
Substantial lobbying, opposition to
candidate (10711) 184
Deductions:
Employee stock ownership plans:
Sale of securities, qualified proceeds
(10411) 152

Sales of employer securities (10412)
153

Nonresidents:
Charitable contributions, substantial
lobbying by organization, opposition
to a candidate (10711) 184
Transfers:
Retained interest, valuation freezes
(10402) 151

GIFT TAX

Charitable, etc., transfers:
Substantial lobbying by organization,
opposition to a candidate (10711) 184

EXCISE TAXES

Administration:
Trust funds, vaccine injury compensa-
tion (9202) 50
Communications:
Computation of tax, telephone (10501)
158

Telephone, applicable percentage
(10501) 158
Manufacturers:
Coal:
Temporary
(10503) 166
General:
Vaccines (9201) 47
Pension plans:
Funding standard:
Minimum:
Failure to meet, controlled group
members liability for tax (9305)
n
Failure to meet standard, rate of
tax (9304) 63
Private foundations:
Self-dealing, qualified first tier tax
(10712) 185

increase extended

EXCISE TAXES —Continued
Private foundations—Continued
Taxable expenditure, political, tax on
organization and on management
(10712) 185

Rate of tax:

Estates, disposition of employer secu-
rities to employee stock ownership
plans or worker-owned cooperatives
(10413) 156

Greenmail, stock transfer related to ac-
quisition (10228) 137

Regulated investment companies, cap-
ital gain net income distribution re-
quirement (10104) 106

Special fuels, diesel and aviation
(10502) 158

Vaccines (9201) 47

Rulings:

User fees for ruling, determination and

similar letters (10511) 166

Special fuels:
Diesel and aviation:
Floor stocks tax (10502) 158
Rate of tax, imposed at wholesale
level (10502) 158

INCOME TAX

Accounting methods:

Accrual:

Corporate farms (10205) 115
Vacation pay, repealed (10201) 107

Completed contract method, percent-
age reduction (10203) 114

Inventories and long-term contracts,
amortization of past service pension
costs (10204) 114

Liabilities not incurred before econom-
ic performance, reserve for estimat-
ed expense (10201) 107

Accounting periods:

Election of taxable year other than re-
quired taxable year, partnerships, S
corporations and personal service
corporations (10206) 117

Bonds:

Private activity, issues used to acquire
nongovernmental output property
(10631) 173

Carrybacks and carryovers:

Corporate acquisitions, limitation on
preacquisition losses to offset built-
in gains (10226) 134

Net operating loss, ownership change,
worthless stock (10225) 133

Charitable contributions:

Substantial lobbying by organization,

opposition to a candidate (10711) 184

vii



INCOME TAX—Continued

Child and dependent care expenses:
Overnight camps (10101) 104

Consolidated returns:
Liquidation, 80-percent stock owner-
ship requirement (10223) 131
Stock transactions, basis, intragroup
(10222) 130

Controlled corporations:
Stock distribution and exchange, active
business requirement (10223) 131

Corporations:

Dividends received deduction, payor
not 20-percent owned (10221) 128

Estimated tax:

Certain waivers (10303) 150
Rates and periods of underpay-
ment (10301) 144

Personal service corporations electing
alternative taxable years, limitation
on amounts paid to employee-owners
(10206) 117

Rate of tax, personal service corpora-
tion (10224) 132

Credits against tax:

Targeted jobs credit, wages paid during

period of labor dispute (10601) 171
Dividends:

Received:

Corporation deduction, payor not
20-percent owned (10221) 128
Elections:

Accounting period, taxable year other
than required taxable year, partner-
ships, S corporations and personal
service corporations (10206) 117

Small business corporation, recapture
of LIFO amount (10227) 136

Employee plans:

Contributions and benefits:

Benefits, accumulated employee
contributions, interest rate (9346)
94

Contributions:

Limitation:
Defined benefit plan, unfunded
current liability (9307) 76
Pension trusts, amortization of
past service credits (9307) 76

Deductions:
Vacation pay which is deferred com-
pensation (10201) 107
Welfare benefit fund, election (10201)
107
Funding:
Full-funding limitations (9301) 51
Funding standard account; interest
rate to determine cost (9307) 76

viii

INCOME TAX—Continued
Employee plans—Continued
Funding — Continued
Minimum:
Controlled group, liability for con-
tribution (9305) 7
Funding standard account, amor-
tization periods (9307) 76
Non-multiemployer plans (9303)
53

Non-multiemployer plans:
Failure to make required contri-
butions, imposition of lien
(9304) 63
Quarterly contributions re-
quired (9304) 63
Valuation of assets (9303) 53
Special rules, actuarial assump-
tions (9307) 76
Time for making contributions
(9304) 63
Waivers:
Deficiency amount before secu-
rity required (9306) 72
Interest on repayment (9306) 72
Notice to participants (9306) 72
Requirements (9306) 72
Qualifications:

Deferred benefit plans, welfare
benefit fund (10201) 107

Security required, significant under-
funding (9341) 89

Estimated tax:
Corporations:

Additions to tax for underpayment,
rates and periods (10301) 144

Certain waivers (10303) 150

Penalties, individuals, delay of increase

(10303) 150

Exempt organizations:
General:

Annual return information, direct or
indirect transfers and relationships
with other organizations (10703)
180

Disclosure requirement during fund-
raising solicitation of nondeduct-
ible contributions (10701) 177

Political expenditures, flagrant par-
ticipation civil action and termi-
nation assessment (10713) 188

Public inspection, annual returns
and application for exemption,
available to public by the organi-
zation (10702) 179

Prohibited transactions:

Lobbying expenditures, disquali-
fying, public charities, tax on
organization and on management
(10714) 190

INCOME TAX—Continued
Exempt organizations — Continued
Prohibited transactions —Continued
Penalties, failure to disclose that cer-
tain information or service avail-
able from federal government
(10705) 183
Substantial lobbying, disqualified
under 501(c)(3) (10711) 184

Farmers and farming:
Accounting method, accrual, corpora-
tions (10205) 115

Foreign corporations:
Insurance business, effectively con-
nected income (10242) 140

Foreign tax credit:
South Africa (10231) 138

Government obligations:
States and subdivisions:
Indian Tribal Governments (10632)
175

Gross income:
Exclusions-inclusions:
Illegal federal irrigation subsidies
(10611 171
Increase in vacation pay suspense
account (10201) 107

Income source:
Foreign life insurance companies
(10242) 140

Indians:
Tribal governments, bonds issued
(10632) 175

Installment sales:
Dealers in property (10202) 108
Indebtedness treated as payment on
installment obligation (10202) 108
Nondealers of real property, special
rule (10202) 108
Insurance companies:
Life:
Foreign corporations, effectively
connected income (10242) 140
Minimum tax, net book income,
policyholder dividends (10243)
143
Reserves, computation, applicable
federal interest rate (10241) 139
Interest:
Paid:
Qualified residence (10102) 104
Inventories:
Amortization of past service pension
costs (10204) 114
Liquidations:
80-percent distributee, consolidated
return regulations (10223) 131



INCOME TAX—Continued

Losses:

Passive activity, publicly traded part-
nerships treated as corporations
(10212) 125

Minimum tax:

Installment sales (10202) 108

Mutual life insurance companies,
policyholder dividends, net book
income (10243) 143

Net operating loss:

Ownership change, worthless stock

(10225) 133
Overpayments:

Property of a state, disposition of un-
claimed or abandoned property
(10621 172

Partnerships:

Allocations, unrelated debt financed
income and deductions (10214) 127

Publicly traded:

Passive activity losses and credits
(10212) 125

Treated as corporations, general
(10211) 123

Unrelated business tax (10213) 126

Penalties:

Estimated tax, individuals, delay of
increase (10303) 150

Failure to disclose information, tax-
exempt organizations, offer to sell in-
formation that is available free of
charge from the federal government
(10705) 183

Failure to disclose that contributions
are nondeductible, tax-exempt or-
ganizations (10701) 177

Failure to file, tax-exempt organiza-
tions and certain trusts (10704) 181

Failure to include information on
annual returmn, tax-exempt organiza-
tions (10704) 181

Failure to provide annual returns and
applications for exemption for pub-
lic inspection, tax-exempt organiza-
tions and certain trusts (10704) 181

Fraud, tax-exempt organizations
providing fraudulent information
(10704) 181

Pension plans:

Individual retirement account, active
participant, federal judges (10103)
106

Publicity of information:

Exempt organizations and trusts,
annual returns and application for
exemption (10702) 179

INCOME TAX—Continued

Rates of tax:
Personal service corporations, gradu-
ated rates (10224) 132

Redemption of stocks and bonds:
Related corporations, adjustments to
basis, earnings and profits (10223)
131

Regulated investment companies:
Indirect deductions, 2-percent floor,
treatment of miscellaneous deduc-
tion items (10104) 106

Returns:

Failure to file, tax-exempt organiza-
tions and certain trusts, annual
returns with required information
(10704) 181

Tax-exempt organizations, annual
return information, direct or indirect
transfers and relationships with other
organizations (10703) 180

Rulings:

User fees for ruling, determination and

similar letters (10511) 166

Self-employment tax:
Corporate director, when services per-
formed (9022) 15
Small business corporations:
Election, recapture of LIFO amount
(10227) 136
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TITLE IX—INCOME SECURITY AND

9001.
9002,

9003.
9004.
9005.

9006.
9007.
9008.

9009.
9010.

. 9021.

9022, Co
9023.

RELATED PROGRAMS

TABLE OF CONTENTS
Subtitle A—QASDI Provisions

PART 1 —COVERAGE AND BENEFITS

Coverage of inactive duty military training.

Coverage of all cash pay of agricultural employees whose employers
spend $2,500 or more a year for agricultural labor.

Coverage of the employer cost of group-term life insurance.

Coverage of services performed by one spouse in the employ of the other.

Treatment of service performed by an individual in the employ of a
parent.

Application of employer taxes to employees’ cash tips.

Applicability of Government pension offset to certain Federal employees.

Moadification of agreement with Iowa to provide coverage for certain po-
licemen and firemen.

Continuation of disability benefits during appeal.

Extensil(:n of disability re-entitlement pericd from 15 months to 36
months.

PART 2—OTHER SociAL SECURITY PrOVISIONS

Moratorium on reductions in attorneys’ fees; studies of attorneys’ fee
payment system.

rporate directors.

Technical corrections.

1987-3 C.B.



101 STAT. 1330-284 PUBLIC LAW 100-203—DEC. 22, 1987
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PART 3—RAILROAD RETIREMENT PROGRAM

. 9031. Increase in rates of tier 2 Railroad Retirement Tax on employees for

1988 and thereafter.

. 9032. Increase in rates of tier 2 Railroad Retirement Tax on employers for 1984

and thereafter.

. 9033. Commission on Railroad Retirement Reform.
. 9034. Transfer to railroad retirement account.

Subtitle B—Provisions Relating to Public Assistance and Unemployment
Compensation

Part 1—AFDC AnD SSI AMENDMENTS

. 9101. Permanent extension of disregard of nonprofit organizations’ in-kind

assistance to SSI and AFDC recipients.

9102. Fraud control under AFDC program.

9103. Exclusion of real property when it cannot be sold.

9104. Adjustment of penalty where asset is transferred for less than fair
market value.

9105. Exclusion of interest on burial accounts.

9106, Exception from SSI retrospective accounting for AFDC and certain other
assistance payments.

9107. Technical amendment relating to 1986 amendment concerning the treat-
ment of certain couples in medical institutions.

9108. Extension of deadline for disabled widows to apply for Medicaid protec-
tion under 1984 amendments.

9109. Increase in SSI emergency advance payments.

9110. Modification of interim assistance reimbursement program.

9111. Special notice to blind recipients.

9112. Rehabilitation services for blind SSI recipients.

9113. Extending the number of months that an individual in a public emer-
gency shelter can be eligible for SSI.

9114. Exclusion of underpayments from resources.

9115. Continuation of full benefit standard for individuals temporarily institu-
tionalized.

9116. Retention of Medicaid when SSI benefits are lost upon entitlement to
early widow's or widower's insurance benefits.

9117. Demonstration program to assist homeless individuals.

9118. Assistance to homeless AFDC families.

9119. Increase in personal needs allowance for SSI recipients.

9120. Exclusion of death benefits to the extent spent on last illness and burial.

9121. Demonstration of Family Independence Program.83

9122. Child support demonstration program in New York State.84

Part 2—SociaL Services, CHILD WELFARE SERVICES, AND OTHER PROVISIONS
RELATING TO CHILDREN

9131. Permanent extension of authority for voluntary foster care placements.

9132. 2-year extension of foster care ceiling and of authority to transfer foster
care funds to child welfare services.

9133. Mother/infant foster care.

9134. Increased funding for social services block grants.

9135. Extension of social services block grant and child welfare services pro-
grams to American Samoa.

9136. National Commission on Children.8%

9137. Boarder babies demonstration project.

9138. Study of infants and children with AIDS in foster care.

9139. Technical corrections.

ParT 3—CHiLD SUPPORT ENFORCEMENT AMENDMENTS

9141. Continuation of child support enforcement services to families no longer
receiving AFDC.

9142. Child support enforcement services required for certain families receiv-
ing Medicaid.

9143. Repeal of unnecessary child support revolving fund.

82 Copy read “‘family independence program.”.
94 Copy read “state.”
#5 Copy read ‘“‘commission on children.”.
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c. 9152.

. Extension of FUTA tax.
. Transfer of funds into the Federal Unemployment Account and the Ex-

9201.
9202.

9301.

. 9302.

9303.
9304.
9305.

9307.

9311.
9312.

9313.
9314.

9331.

9341.

9342.
9343.

9344,
9345.

9346.

9401.
9402.

9403.

Subtitle F—Customs User Fees; Trade and Custorns Authorizations

9501.
9502.
9503.
9504, Office of the United States Trade Representative authorizations.

PUBLIC LAW 100-208—DEC. 22, 1987 101 STAT

PaRT 4—UNEMPLOYMENT COMPENSATION

51. Determination of amount of Federal share with respect to certain ex-

tended benefits payments. .
Demonstration program to provide self-employment allowances for eligi-
ble individuals.

tended Unemployment Compensation Account.

55. Interest on advances to the Federal Unemployment Account and the Ex-

tended Unemployment Compensation Account.

. Crediting to the Federal Unemployment Account of interest earned on

advances by the States.

Subtitle C—Manufacturers Excise Tax on Certain Vaccines

Manufacturers excise tax on certain vaccines.
Vaccine Injury Compensation Trust Fund.

Subtitle D—Pension Provisions

PaRrT I—FULL-FUNDING LIMITATIONS
Full-funding limitation for deductions to qualified plans.

ParT II—PEeNSION FUNDING AND TERMINATION REQUIREMENTS
Short title; definitions.

SusPART A—ADDITIONAL FUNDING REQUIREMENTS

Additional funding requirements.

Time for making contributions.

Liability of members of controlled group for taxes on failure to meet min-
imum funding standards and to make minimum funding contributions.

Other funding changes.

SuBPART B—PLANT TERMINATIONS

Limitations on employer reversions upon plan termination.

Elimination of section 4049 trust: increase in liability to pension benefit
guaranty corporation and in payments by corporation to participants
and beneficiaries.

Standards for termination.

Additional amendments relating to plan termination.

SuBPaRT C—INCREASE 1N PREMIUM RATES
Increase in premium rates.

SuBpPART D—MISCELLANEOUS PROVISIONS

Security required upon adoption of plan amendment resulting in signifi-
cant underfunding.

Reporting requirements.

Coordination of provisions of the Internal Revenue Code of 1986 with pro-
visions of the Employee Retirement Income Security Act of 1974.

Clarification regarding the imposition of an annual sanction for pro-
hibited transactions which are continuing in nature.

Additional limitations on investment by an individual account plan form-
ing part of a floor-offset arrangement and on investment by an individ-
ual account plan in employer stock.

Interest rate on accumulated contributions.

Subtitle E—Miscellaneous Provisions

Restoration of trust funds for 1987.

6-month extension of provisions relating to collection of non-tax debts
owed to Federal agencies.

Increase in limit on long-term bonds.

Customs user fees.
United States International Trade Commission authorizations.
United States Customs Service 8% authorizations.

86 Copy read “service”,

Sec. 93%06. Funding Waivers.
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42 USC 410.

42 USC 409.

26 USC 3121.

42 USC 429.

26 USC 3121
note.

Subtitle A—OQASDI Provisions
PART 1—COVERAGE AND BENEFITS

SEC. 9001. COVERAGE OF INACTIVE DUTY MILITARY TRAINING.

(a) SociaL SEcuriTY Act AMENDMENTS.—(1) Paragraph (1) of sec-
tion 210(1) of the Social Security Act is amended to read as follows:

“(1)(1) Except as provided in paragraph (4), the term ‘employment’
g;hall];:i notwithstanding the provisions of subsection (a) of this section,
include—

“(A) service performed after December 1956 by an individual
as a member of a uniformed service on active duty, but such
term shall not include any such service which is performed
while on leave without pay, and

“(B) service performed after December 1987 by an individual
as a member of a uniformed service on inactive duty training.”.

(2) The second indented paragraph following subsection (s) in
section 209 of such Act (relating to service in the uniformed services)
is amended by striking “only his basic pay” and all that follows and
inserting “only (1) his basic pay as described in chapter 3 and section
1009 of title 37, United States Code, in the case of an individual
performing service to which subparagraph (A) of such section
210(1X1) applies, or (2) his compensation for such service as deter-
minad under section 206(a) of title 37, United States Code, in the
case of an individual performing service to which subparagraph (B)
of such section 210(1)(1) applies.”.

(b) FICA AmEnDMENTS.—(1) Paragraph (1) of section 3121(m) of
the Internal Revenue Code of 1986 (relating to inclusion of service in
the uniformed services) is amended to read as follows:

“(1) INncLusioN orF SERVICE.—The term ‘employment’ shall,
notlwg:hstanding the provisions of subsection (b) of this section,
include—

“(A) service performed by an individual as a member of a
uniformed service on active duty, but such term shall not
include any such service which is performed while on leave
without pay, and

“(B) service performed by an individual as a member of a
uniformed service on inactive duty training.”.

(2) Paragraph (2) of section 3121(i) of such Code (relating to
computation of wages for individuals performing service in the
uniformed services) is amended by striking “only his basic pay” and
all that follows and inserting “‘only (A) his basic pay as described in
chapter 3 and section 1009 of title 37, United States Code, in the case
of an individual performing service to which subparagraph (A) of
such subsection (m)(1) applies, or (B) his compensation for such
service as determined under section 206(a) of title 37, United States
Code, in the case of an individual performing service to which
subparagraph (B) of such subsection (m)(1) applies.”.

(c) CONFORMING AMENDMENT.—Section 229(a) of the Social Secu-
rity Act is amended by striking “section 210(1)” and inserting
“210(1M1XA)”.

(d) EFFecTivE DATE.—The amendments made by this section shall
apply with respect to remuneration paid after December 31, 1987.

6 1987-3 C.B.
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SEC. 9002. COYERAGE OF ALL CASH PAY OF AGRICULTURAL EMPLOYEES
WHOSE EMPLOYERS SPEND $2,500 OR MORE A YEAR FOR
AGRICULTURAL LABOR.

(a) SociaL SECURITY Act AMENDMENT.—Paragraph (2) of section
209(h) of the Social Security Act is amended by striking clause (B)
and inserting “(B) the employer’s expenditures for agricultural
labor in such year equal or exceed $2,500;".

(b) FICA AMeENDMENT.—Subparagraph (B) of section 3121(ak8) of
the Internal Revenue Code of 1986 (relating to wages) is amended by
striking clause (ii) and inserting “(ii) the employer’s expenditures for
agricultural labor in such year equal or exceed $2,500;”.

(c) EFFECTIVE DATE.—The amendments made by this section shall
apply with respect to remuneration for agricultural labor paid after
December 31, 19817.

SEC. 9003. COVERAGE OF THE EMPLOYER COST OF GROUP-TERM LIFE
INSURANCE.

(a) CovERAGE UNDER OLD-AGE, SURVIVORS, AND DISABILITY INSUR-
ANCE PROGRAM.—

(1) SociAL secURrITY AcT AMENDMENT.—Clause (3) of section
209%(b) of the Social Security Act is amended by striking ‘“death”
and inserting “death, except that this subsection does not apply
to a payment for group-term life insurance to the extent that
such payment is includible in the gross income of the employee
under the Internal Revenue Code of 1986”.

(2) FICA AMENDMENT.—Subparagraph (C) of section 3121(a)2)
of the Internal Revenue Code of 1986 (relating to wages) is
amended by striking “death” and inserting “death, except that
this paragraph does not apply to a payment for group-term life
insurance to the extent that such payment is includible in the
gross income of the employee”.

(b) EFfecTiVE DATE.—The amendments made by subsection (a)
shall apply with respect to group-term life insurance coverage in
effect after December 31, 1987.

SEC. 9004. COVERAGE OF SERVICES PERFORMED BY ONE SPOUSE IN THE
EMPLOY OF THE OTHER.

(a) SocIAL SECURITY ACT AMENDMENTS.—

(1) IN geNERAL.—Subparagraph (A) of section 210(aX3) of the
Social Security Act is amended by striking “performed by an
individual in the employ of his spouse, and service”.

(2) EXCEPTION FOR CERTAIN DOMESTIC SERVICE IN THE PRIVATE
HOME OF A SPOUSE.—Paragraph (3) of section 210(a) of such Act
is amended by striking so much of subparagraph (B) as precedes
clause (i) and inserting the following:

“(B) Service not in the course of the employer’s trade or
business, or domestic service in a private home of the employer,
performed by an individual in the employ of his spouse or son or
daughter; except that the provisions of this subparagraph shall
not be applicable to such domestic service performed by an
individual in the employ of his son or daughter if—".

(b) FICA AMENDMENTS.—

(1) IN GENERAL.—Subparagraph (A) of section 3121(b}3) of the
Internal Revenue Code of 1986 (relating to employment) is
amended by striking “performed by an individual in the employ
of his spouse, and service”.

42 USC 409.

26 USC 3121.

26 USC 3121
note.

42 USC 409.

26 USC 3121.

26 USC 3121
note.

42 USC 410.

26 USC 3121.
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26 USC 3121

26 USC 3121
note.

42 USC 410.

26 USC 3121
note.

26 USC 3121.

(2) EXCEPTION FOR CERTAIN DOMESTIC SERVICE IN THE PRIVATE
HOME OF A SPOUSE.—Paragraph (3) of section 3121(b) of such
Code (relating to employment) is amended by striking so much
of subparagraph (B) as precedes clause (i) and inserting the
following:

“(B) service not in the course of the employer’s trade or
business, or domestic service in a private home of the employer,
performed by an individual in the employ of his spouse or son or
daughter; except that the provisions of this subparagraph shall
not be applicable to such domestic service performed by an
individual in the employ of his son or daughter if—".

(c) EFFecTivE DATE.—The amendments made by this section shall
apply with respect to remuneration paid after December 31, 1987.

SEC. 9005. TREATMENT OF SERVICE PERFORMED BY AN INDIVIDUAL IN

THE EMPLOY OF A PARENT.

(a) SocIAL SECURITY ACT AMENDMENTS.—

(1) AGE BELOW WHICH SERVICE FOR PARENT IS EXCLUDED FROM
COVERED EMPLOYMENT REDUCED TO AGE 18.—Subparagraph (A) of
section 210(a}3) of the Social Security Act (as amended by
section 9004(a)(1) of this Act) is further amended by striking
“twenty-one” and inserting ‘“18”.

(2) EXCEPTION FOR CERTAIN DOMESTIC SERVICE IN THE PRIVATE
HOME OF PARENT.—Subparagraph (B) of section 210(a)3) of such
Act (as amended by section 9004(a)(2) of this Act) is further
amended by inserting ‘“‘under the age of 21 in the employ of his
father or mother, or performed by an individual” after “individ-
ual” the first place it appears.

(b) FICA AMENDMENTS.—

(1) AGE BELOW WHICH SERVICE FOR PARENT IS EXCLUDED FROM
COVERED EMPLOYMENT REDUCED TO AGE 18.—Subparagraph (A) of
section 3121(bX3) of the Internal Revenue Code of 1986 (as
amended by section 9004(bX1) of this Act) is further amended by
striking “21” and inserting 18"

(2) EXCEPTION FOR CERTAIN DOMESTIC SERVICE IN THE PRIVATE
HOME OF PARENT.—Subparagraph (B) of section 3121(b)X3) of such
Code (as amended by section 9004(bX2) of this Act) is further
amended by inserting “under the age of 21 in the employ of his
father or mother, or performed by an individual” after “individ-
ual” the first place it appears.

(c) EFFecTivE DATE.—The amendments made by this section shall
apply with respect to remuneration paid after December 31, 1987.

SEC. 9006. APPLICATION OF EMPLOYER TAXES TO EMPLOYEES' CASH

TIPS.

(a) AppLICATION OF TAX TO TIPs.—Section 3121(q) of the Internal
Revenue Code of 1986 (relating to inclusion of tips for employee
taxes) is amended—

(1) by striking “EMPLOYEE TAXES” in the heading and insert-
ing “BorH EMPLOYEE AND EMPLOYER TAXES";

(2) by striking “other than for purposes of the taxes imposed
by section 3111”;

(3) by striking “remuneration for employment” and inserting
“remuneration for such employment (and deemed to have been
paid by the employer for purposes of subsections (a) and (b) of
section 3111)”; and '

8 1987-3 C.B.
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(4) by inserting after “at the time received” the following:

“. except that, in determining the employer’s liability in
connection with the taxes imposed by section 3111 with respect
to such tips in any case where no statement including such tips
was so furnished (or to the extent that the statement so fur-
nished was inaccurate or incomplete), such remuneration shall
be deemed for purposes of subtitle F to be paid on the date on
which notice and demand for such taxes is made to the em-
ployer by the Secretary”.

(b) ConFORMING AMENDMENTS.—(1) Subsections (a) and (b) of sec-
tion 3111(a) of such Code (relating to rate of tax on employers) are
each amended by striking “and (t)”.

(2) Section 3121(t) of such Code (relating to special rule) is
repealed.

{(c) EFFEcTIvE DATE.—The amendments made by this section shall
apply with respect to tips received (and wages paid) on and after
January 1, 1988,

SEC. 9007. APPLICABILITY OF GOVERNMENT PENSION OFFSET TO CER-
TAIN FEDERAL EMPLOYEES.

(a) WiFE’s INsURANCE BENEFITS.—Paragraph (4) of section 202(b) of
the Social Security Act is amended—

(&) by redesignating subparagraph (B) as subparagraph (C);
an
(2) by striking subparagraph (A) and inserting the following:

“(A) The amount of a wife’s insurance benefit for each month (as
determined after application of the provisions of subsections (g} and
(k)) shall be reduced (but not below zero) by an amount equal to two-
thirds of the amount of any monthly periodic benefit payable to the
wife (or divorced wife) for such month which is based upon her
earnings while in the service of the Federal Government or any
State (or political subdivision thereof, as defined in section 218(bX2))
if, on the last day she was employed by such entity—

(i) such service did not constitute ‘employment’ as defined in
section 210, or

“(ii) such service was being performed while in the service of
the Federal Government, and constituted ‘employment’ as so
defined solely by reason of—

“I) clause (i) or (iii) of subparagraph (G) of section
210(aX5), where the lump-sum payment described in such
clause (ii) or the cessation of coverage described in such
clause (iii) (whichever is applicable) was received or oc-
curred on or after January 1, 1988, or

“{I) an election to become subject to chapter 84 of title 5,
United States Code, made pursuant to law after Decem-
ber 31, 1987,

unless subparagraph (B) applies.
The amount of the reduction in any benefit under this subpara-
graph, if not a multiple of $0.10, shall be rounded to the next higher
multiple of $0.10.

‘B) Subparagraph (AXii) shall not apply with respect to monthly
periodic benefits based in whole or in part on service which con-
stituted ‘employment’ as defined in section 210 if such service was
performed for at least 60 months in the aggregate during the period
beginning January 1, 1988, and ending with the close of the first
calendar month as of the end of which the wife (or divorced wife) is

26 USC 3111.

26 USC 3111
note.

42 USC 402.
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42 USC 402.

eligible for benefits under this subsection and has made a valid
application for such benefits.”.

(b) HusBanD's INSURANCE BENEFiTS.—Paragraph (2) of section
202(c) of such Act is amended—

(;) by redesignating subparagraph (B) as subparagraph (C};
an
(2) by striking subparagraph (A) and inserting the following:

“{A) The amount of a husband’s insurance benefit for each month
(as determined after application of the provisions of subsections (q)
and (k)) shall be reduced (but not below zero) by an amount equal to
two-thirds of the amount of any monthly periodic benefit payable to
the husband (or divorced husband) for such month which is based
upon his earnings while in the service of the Federal Government or
any State (or political subdivision thereof, as defined in section
218()X2)) if, on the last day he was employed by such entity—

‘(i) such service did not constitute ‘employment’ as defined in
section 210, or
““(ii) such service was being performed while in the service of
the Federal Government, and constituted ‘employment’ as so
defined solely by reason of—
“I) clause (ii) or (iii) of subparagraph (G) of section
210(a)}5), where the lump-sum payment described in such
clause (ii) or the cessation of coverage described in such
clause (iii) (whichever is applicable) was received or
occurred on or after January 1, 1988, or
“(II) an election to become subject to chapter 84 of title 5,
United States Code, made pursuant to law after Decem-
ber 31, 1987,
unless subparagraph (B) applies.
The amount of the reduction in any benefit under this subpara-
graph, if not a multiple of $0.10, shall be rounded to the next higher
multiple of $0.10.

“(B) Subparagraph (A)ii) shall not apply with respect to monthly
periodic benefits based in whole or in part on service which con-
stituted ‘employment’ as defined in section 210 if such service was
performed for at least 60 months in the aggregate during the period
beginning January 1, 1988, and ending with the close of the first
calendar month as of the end of which the husband (or divorced
husband) is eligible for benefits under this subsection and has made
a valid application for such benefits.”.

{¢c) Winow’s INSURANCE BENEFITS.—Paragraph (7) of section 202(e)
of such Act is amended—

((}) by redesignating subparagraph (B) as subparagraph (C);
an
(2) by striking subparagraph (A) and inserting the following:

“(A) The amount of a widow's insurance benefit for each month
(as determined after application of the provisions of subsections (q)
and (k), paragraph (2)(D)), and paragraph (3)) shall be reduced (but
not below zero) by an amount equal to two-thirds of the amount of
any monthly periodic benefit payable to the widow (or surviving
divorced wife) for such month which is based upon her earnings
while in the service of the Federal Government or any State (or
political subdivision thereof, as defined in section 218(bX2)) if, on the
last day she was employed by such entity—

(i) such service did not constitute ‘employment’ as defined in
section 210, or

10 1987-3 C.B.
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“(i1) such service was being performed while in the service of
the Federal Government, and constituted ‘employment’ as so
defined solely by reason of—

“(I) clause (ii) or (iii) of subparagraph (G) of section
210(aX5), where the lump-sum payment described in such
clause (ii) or the cessation of coverage described in such
clause (iii) (whichever is applicable) was received or
occurred on or after January 1, 1988, or

“(II) an election to become subject to chapter 84 of title 5,
United States Code, made pursuant to law after Decem-
ber 31, 1987,

unless subparagraph (B) applies.
The amount of the reduction in any benefit under this subpara-
graph, if not a multiple of §0.10, shall be rounded to the next higher
multiple of $0.10.

“(B) Subparagraph (A)ii) shall not apply with respect to monthly
periodic benefits based in whole or in part on service which con-
stituted ‘employment’ as defined in section 210 if such service was
performed for at least 60 months in the aggregate during the period
beginning January 1, 1988, and ending with the close of the first
calendar month as of the end of which the widow {(or surviving
divorced wife) is eligible for benefits under this subsection and has
made a valid application for such benefits.”.

(d) Wipower's INSURANCE BENEFITS.—Paragraph (2) of section
202(f) of such Act is amended—

(;) by redesignating subparagraph (B) as subparagraph (C);
an

(2) by striking subparagraph (A) and inserting the following:

‘“(A) The amount of a widower’s insurance benefit for each month
(as determined after application of the provisions of subsections (q)
and (k), paragraph (3XD), and paragraph (4)) shall be reduced (but
not below zero) by an amount equal to two-thirds of the amount of
any monthly periodic benefit payable to the widower (or surviving
divorced husband) for such month which is based upon his earnings
while in the service of the Federal Government or any State (or
political subdivision thereof, as defined in section 218(bX2)) if, on the
last day he was employed by such entity—

‘(i) such service did not constitute ‘employment’ as defined in
section 210, or

“(ii) such service was being performed while in the service of
the Federal Government, and constituted ‘employment’ as so
defined solely by reason of—

“D clause (ii) or (iii) of subparagraph (G) of section
210(aX5), where the lump-sum payment described in such
clause (ii) or the cessation of coverage described in such
clause (iii) (whichever is applicable) was received or oc-
curred on or after January 1, 1988, or

“(II) an election to become subject to chapter 84 of title 5,
United States Code, made pursuant to law after Decem-
ber 31, 1987,

unless subparagraph (B) applies.
The amount of the reduction in any benefit under this subpara-
graph, if not a multiple of $0.10, shall be rounded to the next higher
multiple of §0.10.

“(B) Subparagraph (A)ii) shall not apply with respect to monthly
periodic benefits based in whole or in part on service which con-
stituted ‘employment’ as defined in section 210 if such service was

42 USC 402.
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42 USC 202.

42 USC 402 note.

42 USC 418 note.

performed for at least 60 months in the aggregate during the period
beginning January 1, 1988, and ending with the close of the first
calendar month as of the end of which the widower (or surviving
divorced husband) is eligible for benefits under this subsection and
has made a valid application for such benefits.”.

(e) MoTtHER’s AND FATHER'S INSURANCE BENEFITS.—Paragraph (4)
of section 202(g) of such Act is amended—

(‘}) by redesignating subparagraph (B) as subparagraph (C);
an
(2) by striking subparagraph (A) and inserting the following:

“(A) The amount of a mother’s or father’s insurance benefit for
each month (as determined after application of the provisions of
subsection (k)) shall be reduced (but not below zero) by an amount
equal to two-thirds of the amount of any monthly periodic benefit
payable to the individual for such month which is based upon the
individual’s earnings while in the service of the Federal Govern-
ment or any State (or political subdivision thereof, as defined in
section 218(b)X2)) if, on the last day the individual was employed by
such entity—

“(i) such service did not constitute ‘employment’ as defined in
section 210, or

*(ii) such service was being performed while in the service of
the Federal Government, and constituted ‘employment’ as so
defined solely by reason of—

“(I) clause (i) or (iii) of subparagraph (G) of section
210(aX5), where the lump-sum payment described in such
clause (ii) or the cessation of coverage described in such
clause (iii) (whichever is applicable) was received or oc-
curred on or after January 1, 1988, or

“(II) an election to become subject to chapter 84 of title 5,
United States Code, made pursuant to law after Decem-
ber 31, 1987,

unless subparagraph (B) applies.
The amount of the reduction in any benefit under this subpara-
graph, if not a multiple of $0.10, shall be rounded to the next higher
multiple of $0.10.

“(B) Subparagraph (AXii) shall not apply with respect to monthly
periodic benefits based in whole or in part on service which con-
stituted ‘employment’ as defined in section 210 if such service was
performed for at least 60 months in the aggregate during the period
beginning January 1, 1988, and ending with the close of the first
calendar month as of the end of which the individual is eligible for
benefits under this subsection and has made a valid application for
such benefits.”.

(f) EFFecTIVE DATE.—The amendments made by this section shall
apply only with respect to benefits for months after December 1987,
except that nothing in such amendments shall affect any exemption
(from the application of the pension offset provisions contained in
subsection (bX4), (cX2), (eXT), (fX2), or (gX4) of section 202 of the Social
Security Act) which any individual may have by reason of subsec-
tion (g) or (h) of section 334 of the Social Security Amendments of
1977.

SEC. 9008. MODIFICATION OF AGREEMENT WITH IOWA TO PROVIDE COV-
ERAGE FOR CERTAIN POLICEMEN AND FIREMEN.

(a) IN GENERAL.—Notwithstanding subsection (dX5XA) of section
218 of the Social Security Act and the references thereto in subsec-
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tions (dX1) and (dX3) of such section 218, the agreement with the
State of Iowa heretofore entered into pursuant to such section 218
may, at any time prior to January 1, 1989, be modified pursuant to
subsection (cX4) of such section 218 so as to apply to services
performed in policemen’s or firemen's positions required to be cov-
ered by a retirement system pursuant to section 410.1 of the Iowa
Code as in effect on July 1, 1953, if the State of Jowa has at any time
prior to the date of the enactment of this Act paid to the Secretary
of the Treasury, with respect to any of the services performed in
such positions, the sums prescribed pursuant to subsection (eX1) of
such section 218 (as in effect on December 31, 1986, with respect to
payments due with respect to wages paid on or before such date).

(b) SErvice To BE CoveErep.—Notwithstanding the provisions of
subsection (e) of section 218 of the Social Security Act (as so redesig-
nated by section 9002(c)X1) of the Omnibus Budget Reconciliation Act
of 1986)), any modification in the agreement with the State of Iowa
under subsection (a) shall be made effective with respect to—

(1) all services performed in any policemen’s or firemen’s
position to which the modification relates on or after January 1,
1987, and

(2) all services performed in such a position before January 1,
1987, with respect to which the State of Iowa has paid to the
Secretary of the Treasury the sums prescribed pursuant to
subsection (eX1) of such section 218 (as in effect on December 31,
1986, with respect to payments due with respect to wages paid
on or before such date) at the time or times established pursu-
ant to such subsection (eX1), if and to the extent that—

(A) no refund of the sums so paid has been obtained, or
(B) a refund of part or all of the sums so paid has been
obtained but the State of Iowa repays to the Secretary of
the Treasury the amount of such refund within 90 days
after the date on which the modification is agreed to by the
State and the Secretary of Health and Human Services.

SEC. 9009. CONTINUATION OF DISABILITY BENEFITS DURING APPEAL.

Subsection (g) of section 223 of the Social Security Act is
amended—
(1) in paragraph (1)iii), by striking “June 1988” and inserting
“June 1989”; and
(2) in paragraph (3XB), by striking “January 1, 1988” and
inserting “January 1, 1989”.

SEC. 9010. EXTENSION OF DISABILITY RE-ENTITLEMENT PERIOD FROM 15
MONTHS TO 36 MONTHS.

(a) DisaBILITY INSURANCE BENEFITS.—Paragraph (1) of section
223(a) of the Social Security Act is amended by striking “15 months”
and inserting “36 months”.

(b) CHILD’Ss INSURANCE BENEFITS BASED ON DisaBiLity.—Clause (i)
of section 202(dX1XG) of such Act is amended by striking “15
months” and inserting ‘36 months”.

(c) Wipow’s INSURANCE BENEFITS BASED ON DisaBiLiTY.—Para-
graph (1) of section 202(e) of such Act is amended, in subclause (II) of
the last sentence, by striking “15 months” and inserting “36
months”.

(d) WipowEgR’s INSURANCE BENEFITS BASED ON DisaBiLiTy.—Para-
graph (1) of section 202(f) of such Act is amended, in subclause (IT) of

42 USC 423.

42 USC 402.
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42 USC 416.

42 USC 423.

42 USC 426.

42 USC 402 note.

the last sentence, by striking “15 months” and inserting “36
months”.
(e) CONFORMING AMENDMENTS.—

(1) TERMINATION OF PERIOD OF DISABILITY.—Subparagraph (D)
of section 216(i)2) of such Act is amended by striking “15-
month” and inserting “36-month”.

(2) TERMINATION OF BENEFITS DURING RE-ENTITLEMENT
pPERIOD.—Subsection (e) of section 223 of such Act is amended by
striking “15-month” and inserting “36-month”.

(3) SpeciAL RULE For 87 DETERMINATION OF CONTINUED MEDI-
CARE ELiGIBILITY BASED ON ENTITLEMENT TO DisaBIiLITY BENE-
FITS.—Section 226(b) of such Act is amended by adding at the
end the following new sentence: ‘“In determining when an
individual's entitlement or status terminates for purposes of the
preceding sentence, the second sentence of section 223(a) shall
be applied as though the term ‘36 months’ (in such second
sentence) read ‘15 months’.”.

() ErFecTIVE DATE.—The amendments made by this section shall
take effect January 1, 1988, and shall apply with respect to—

(1) individuals who are entitled to benefits which are payable
under subsection (dX1)XBXii), (d)6)AXii), (d)X6)XB), (eX1)BXii), or
(H(1XB)(ii) of section 202 of the Social Security Act or subsection
(a)(1) of section 223 of such Act for any month after December
1987, and

(2) individuals who are entitled to benefits which are payable
under any provision referred to in paragraph (1) for any month
before January 1988 and with respect to whom the 15-month
period described in the applicable provision amended by this
section has not elapsed as of January 1, 1988.

PART 2—OTHER SOCIAL SECURITY PROVISIONS

SEC. 9021. MORATORIUM ON REDUCTIONS IN ATTORNEYS’ FEES; STUDIES
OF ATTORNEYS’ FEE PAYMENT SYSTEM.

(a) MoraToriuM.—(1) The provisions of the memorandum of the
Associate Commissioner of Social Security dated March 31, 1987
(relating to revised delegations of authority for administrative law
judges to determine fees of representatives) which amend sections
1-220 through 1-226 of the Office of Hearings and Appeals Staff
Guides and Programs Digest (commonly referred to as the OHA
Handbook), and Interim Circular No. 122 (relating to the determina-
tion authority regarding fees for representation of claimants), are
hereby declared to be null and void. The preceding sentence shall
apply with respect to all attorneys’ fees finally authorized in connec-
tion with claims for benefits under title II of the Social Security Act
on and after the date of the enactment of this Act, regardless of
when the legal services involved were performed; and no reconsider-
ation of any such fee finally authorized prior to that date shall be
required.

(2) Until July 1, 1989, neither the Secretary nor the Social Secu-
rity Administration may modify any of the rules and regulations
relating to attorneys’ fees in connection with claims for benefits
under title II of the Social Security Act.

87 Copy read “For”.
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(b) Stupies.—(1) The Secretary of Health and Human Services
shall conduct a study of the attorneys’ fee payment process under
title II of the Social Security Act. Such study shall—

(A) assess the levels of reimbursement to attorneys, giving
consideration to the contingent nature of most arrangements
between claimants and their legal representatives, and propose
alternative methods for establishing fees which take the nature
of these arrangements into account, and

(B) suggest changes aimed at eliminating unnecessary delays
in the approval and payment of attorneys’ fees and thereby
streamlining the payment process.

In conducting this study, the Secretary shall consult with individ-
uals who represent the views of attorneys and with others who
represent the views of claimants.

(2) At the same time, the Comptroller General shall conduct a
study of the fee approval system, including at a minimum—

(A) a study of the impact of the current system on claimants
and attorneys,

(B) an identification of obstacles to the timely payment of
attorneys’ fees under present law, and

(C) an assessment of the effect, if any, which the reduced limit
on attorneys’ fees in effect immediately prior to the enactment
of this Act has had on access to legal representation by
applicants for disability insurance benefits.

(3) The studies required by paragraphs (1) and (2), along with any
recommendations resulting therefrom, shall be submitted to the
Congress no later than July 1, 1988.

SEC. 92022. CORPORATE DIRECTORS.

(a) SociaL SECURITY AcT AMENDMENT.—Section 211(a) of the
Social Security Act is amended by adding at the end thereof the
following new paragraph:

“Any income of an individual which results from or is attributable
to the performance of services by such individual as a director of a
corporation during any taxable year shall be deemed to have been
derived (and received) by such individual in that year, at the time
the services were performed, regardless of when the income is
actually paid to or received by such individual (unless it was actu-
ally paid and received prior to that year).”.

(b) SECA AMENDMENT.—Section 1402(a) of the Internal Revenue
Code of 1986 (relating to definition of net earnings from self-employ-
ment) is amended by adding at the end thereof the following new
paragraph:

“Any income of an individual which results from or is attributable
to the performance of services by such individual as a director of a
corporation during any taxable year shall be deemed to have been
derived (and received) by such individual in that year, at the time
the services were performed, regardless of when the income is
actually paid to or received by such individual (unless it was actu-
ally paid and received prior to that year).”.

(c) EFFecTIVE DATE.—The amendments made by this section shall
apply with respect to services performed in taxable years beginning
on or after January 1, 1988.

SEC. 9023. TECHNICAL CORRECTIONS.

(a) The heading of section 210(p) of the Social Security Act is
amended to read as follows:

42 USC 411.

26 USC 1402.

42 USC 410.
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42 USC 418.
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note.
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note.

45 USC 231n
note.

“Medicare Qualified Government Employment”.

(b)1) Section 211(a)7) of such Act is amended—
(A) by inserting “and’’ before “section 911”’; and
(B) by striking “and section 931 (relating to income from
sources within possessions of the United States) of the Internal
Revenue Code of 1954,
(2) Section 211(a)}8) of such Act is amended to read as follows:
“(8) The exclusion from gross income provided by section 931
of the Internal Revenue Code of 1986 shall not apply;”.
{c) Section 218(v) of such Act is amended—
(1) by striking “(v)”" and inserting “(n)”;
(2) by striking paragraph (3); and
(3) by redesignating paragraphs (4) and (5) as paragraphs (3)
and (4), respectively.
(d) Section 3121(a)5) of the Internal Revenue Code of 1986 is
amended—
(1) by striking “; or
inserting “, or”’; and
(2) by striking the comma at the end of subparagraph (G) and
inserting a semicolon.

PART 3—RAILROAD RETIREMENT PROGRAM

SEC. 9031. INCREASE IN RATES OF TIER 2 RAILROAD RETIREMENT TAX
ON EMPLOYEES FOR 1988 AND THEREAFTER.

(a) IN GENERAL.—Subsection (b) of section 3201 of the Internal
Revenue Code of 1986 (relating to tier 2 employee tax) is amended to
read as follows:

“(M) Tier 2 TAx.—In addition to other taxes, there is hereby
imposed on the income of each employee a tax equal to 4.90 percent
of the compensation received during any calendar year by such
employee for services rendered by such employee.”.

(b) EFFECTIVE DATE.—The amendment made by this section shall
apply with respect to compensation received after December 31,
1987.

¥

at the end of subparagraph (F) and

SEC. 9032, INCREASE IN RATES OF TIER 2 RAILROAD RETIREMENT TAX
ON EMPLOYERS FOR 1988 AND THEREAFTER.

(a) IN GENERAL.—Subsection (b) of section 3221 of the Internal
Revenue Code of 1986 (relating to tier 2 employer tax) is amended to
read as follows:

“(b) Tier 2 Tax.—In addition to other taxes, there is hereby
imposed on every employer an excise tax, with respect to having
individuals in his employ, equal to 16.10 percent of the compensa-
tion paid during any calendar year by such employer for services
rendered to such employer.”.

(b) ErrecTIVE DATE.—The amendments made by this section shall
apply with respect to compensation paid after December 31, 1987.

SEC. 9033. COMMISSION ON RAILROAD RETIREMENT REFORM.

(a) ComMmissioN ON RAILROAD RETIREMENT REFORM.—There is
established a commission to be known as the Commission on
Railroad Retirement Reform (in this section referred to as the
“Commission”’).

(b) STupy.—The Commission shall conduct a comprehensive study
of the issues pertaining to the long-term financing of the railroad
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retirement system (in this section referred to as the “system’) and

the system’s short-term and long-term solvency. The Commission Reports.
shall submit a report containing a detailed statement of its findings

and conclusions together with recommendations to the Congress for
revisions in, or alternatives to, the current system to assure the
provision of retirement benefits to former, present, and future
railroad employees on an actuarially sound basis. The study will

take into account—

(1) the possibility of restructuring the financing of railroad
retirement benefits through increases in the tier 2 tax rate,
increases in the tier 2 tax wage base, the imposition of a tax on
operating revenues, revisions in the investment policy of the
railroad retirement pension fund, and establishing a privately
funded and administered railroad industry pension plan;

(2) the economic outlook for the railroad industry, and the
nature of the relationships between the railroad retirement
system, levels of railroad employment and compensation, and
the performance of the rail sector;

(3) the ability of the system under current law to pay benefits
to current and future retirees and other beneficiaries;

(4) the financial relationship of the system to the railroad
unemployment insurance system, the social security system,
and the General Fund; and

(5) any other matters which the Commission considers would
be necessary, appropriate, or useful to the Congress in develop-
ing legislation to reform the system.

(c) MEMBERSHIP OF THE COMMISSION.—

(1) NumBer AND APPOINTMENT.—The Commission shall be

composed of seven members, as follows:

(A) four individuals appointed by the President— President of U.S.

(i) one of whom shall be appointed on the basis of
recommendations made by representatives of em-
ployers (as defined in section 1(a) of the Railroad
Retirement Act of 1974) so as to provide representation
on the Commission satisfactory to the largest number
of employers concerned,

(ii) one of whom shall be appointed on the basis of
recommendations made by representatives of em-
ployees (as defined in section 1(b) of the Railroad
Retirement Act of 1974) so as to provide representation
on the Commission satisfactory to the largest number
of employees concerned,

(iii) one of whom shall be appointed on the basis of
recommendations made by representatives of com-
muter railroads, and

(iv) one of whom shall be appointed from members of
the public;

(B) one individual appointed by the Speaker of the House

of Representatives from among members of the public;

(C) one individual appointed by the President pro tem-

pore of the Senate from among members of the public; and

(D) one individual appointed by the Comptroller General

from among members of the public with expertise in the
fields of retirement systems and pension plans.

All public members of the Commission shall be appointed from

among individuals who are not in the employment of and are

not pecuniarily or otherwise interested in any employer (as so

1987-3 C.B.
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President of U.S.

defined) or organization of employees (as so defined). In making
appointments under this section, the President, the Speaker of
the House of Representatives, and the President pro tempore of
the Senate shall ensure that the members of the Commission,
collectively, possess special knowledge of retirement income
policy, social insurance, private pensions, taxation, and the
structure of the transportation industry. A vacancy in the
Commission shall be filled in the manner in which the original
appointment was made.

(2) Pay.—Members of the Commission shall serve without
compensation, but shall be reimbursed for travel, subsistence,
and other necessary expenses incurred in the performance of
their duties as members of the Commission.

(3) QuoruM.—Five members of the Commission shall con-
stitute a quorum but a lesser number may hold hearings.

(4) CHAIRMAN.—The members of the Commission shall elect a
Chairman *™ from among the membership.

(d) StaFr oF CoMMissioN; EXPERTS AND CONSULTANTS.—

(1) Starr.—Subject to such rules as may be prescribed by the
Commission, the Chairman may appoint and fix the pay of such
personnel as the Chairman considers appropriate.

(2) APPLICABILITY OF CERTAIN CIVIL SERVICE LAWS.—The staff
of the Commission may be appointed without regard to the
provisions of title 5, United States Code, governing appoint-
ments in the competitive service, and may be paid without
regard to the provisions of chapter 51 and subchapter III of
chapter 53 of such title relating to classification and General
Schedule pay rates, except that no individual so appointed may
receive pay in excess of the annual rate of basic pay payable for
GS-18 of the General Schedule.

(3) EXPERTS AND CONSULTANTS.—Subject to such rules as may
be prescribed by the Commission, the Chairman may procure
temporary and intermittent services under section 3109(b) of
title 5 of the United States Code, but at rates for individuals not
to exceed the daily equivalent of the maximum annual rate of
basic pay payable for GS-18 of the General Schedule.

(4) STAFF OF FEDERAL AGENCIES.—Upon request of the
Commission, the Railroad Retirement Board and any other
Federal agency may detail, on a reimbursable basis, any of the
personnel thereof to the Commission to assist the Commission
in carrying out its duties under this section.

(e) Access To OFFICIAL DATA AND SERVICES.—

(1) OrriciaL pATA.—The Commission may, as appropriate,
secure directly from any department or agency of the United
States information necessary to enable it to carry out this
section. Upon request of the Chairman of the Commission, the
head of such department or agency shall, as appropriate, fur-
nish such information to the Commission.

(2) MaiLs.—The Commission may use the United States mails
in the same manner and under the same conditions as other
departments and agencies of the United States.

(3) ADMINISTRATIVE SUPPORT SERVICES.—The Administrator of
General Services shall provide to the Commission on a re-
imbursable basis such administrative support services as the
Commission may request.

() RErorT.—The Commission shall transmit a report to the Presi-
dent and to each House of the Congress not later than October 1,

#72 Copy read '‘chairman”
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1989. The report shall contain a detailed statement of the findings
and conclusions of the Commission, together with its legislative
recommendations. .

(g) TErMINATION.—The Commission shall cease to exist 60 days
after submitting its report pursuant to subsection (f). )

(h) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be
appropriated the sum of $1,000,000 for purposes of this section, to
remain available until expended but in no event beyond the date of
termination provided in subsection (g).

SEC. 9034. TRANSFER TO RAILROAD RETIREMENT ACCOUNT.

Subsection (cX1XA) of section 224 of the Railroad Ret_irement
Solvency Act of 1983 (relating to section 72(r) revenue increase
transferred to certain railroad accounts) is amended—

(1) by inserting “(other than amounts described in subpara-
graph (B))” after “amounts”;

(2) by striking “1988” and inserting “1989"”; and

(3) by striking the last sentence.

Subtitle B—Provisions Relating to Public
Assistance and Unemployment Compensation

PART 1—AFDC AND SSI AMENDMENTS

SEC. 9101. PERMANENT EXTENSION OF DISREGARD OF NONPROFIT
ORGANIZATIONS’ IN-KIND ASSISTANCE TO SSI AND AFDC
RECIPIENTS.

Effective as of October 1, 1987, section 2639(d) of the Deficit
Reduction Act of 1984 is amended by striking “; but” and all that
follows and inserting a period.

SEC. 9102, FRAUD CONTROL UNDER AFDC PROGRAM.

(a) IN GENERAL.—Part A of title IV of the Social Security Act is
amended by adding at the end the following new section:

“FRAUD CONTROL

“SEc. 416. (a) Any State, in the administration of its State plan
approved under section 402, may elect to establish and operate a
fraud control program in accordance with this section.

“(b) Under any such program, if an individual who is a member of
a family applying for or receiving aid under the State plan approved
under section 402 is found by a Federal or State court or pursuant to
an administrative hearing meeting requirements determined in
regulations of the Secretary, on the basis of a plea of guilty or nolo
contendere or otherwise, to have intentionally—

“(1) made a false or misleading statement or misrepresented,
concealed, or withheld facts, or
“(2) committed any act intended to mislead, misrepresent,
conceal, or withhold facts or propound a falsity,
for the purpose of establishing or maintaining the family’s eligibility
for aid under such State plan or of increasing (or preventing a
reduction in) the amount of such aid, then the needs of such
individual shall not be taken into account in making the determina-
tion under section 402(a)7) with respect to his or her family (A) for a
period of 6 months upon the first occasion of any such offense, (B) for

45 USC 231n
note.

Effective date.

42 USC 602 note.

42 USC 616.
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a period of 12 months upon the second occasion of any such offense,
and (C) permanently upon the third or a subsequent occasion of any
such offense.

“(c) The State agency involved shall proceed against any individ-
ual alleged to have committed an offense described in subsection (b)
either by way of administrative hearing or by referring the matter
to the appropriate authorities for civil or criminal action in a court
of law. The State agency shall coordinate its actions under this
section with any corresponding actions being taken under the food
stamp program in any case where the factual issues involved arise
from the same or related circumstances.

“(d) Any period for which sanctions are imposed under subsection
(b) shall remain in effect, without possibility of administrative stay,
unless and until the finding upon which the sanctions were imposed
is subsequently reversed by a court of appropriate jurisdiction; but
in no event shall the duration of the period for which such sanctions
are imposed be subject to review.

“(e) The sanctions provided under subsection (b) shall be in addi-
tion to, and not in substitution for, any other sanctions which may
be provided for by law with respect to the offenses involved.

“(f) Each State which has elected to establish and operate a fraud
control program under this section must provide all applicants for
aid to families with dependent children under its approved State
plan, at the time of their application for such aid, with a written
notice of the penalties for fraud which are provided for under this

section.”.
(b) STaTE PrLAN REQUIREMENT.—Section 402(a) of such Act is
amended—
(1) by striking “and” after the semicolon at the end of para-
graph (38);

(2) by striking the period at the end of paragraph (39) and
inserting “; and”’; and

(3) by inserting immediately after paragraph (39) the follow-
ing new paragraph:

*(40) provide, if the State has elected to establish and operate
a fraud control program under section 416, that the State will
submit to the Secretary (with such revisions as may from time
to time be necessary) a description of and budget for such
program, and will operate such program in full compliance with

that section.”.
(¢) FEDERAL MATCHING.—Section 403(a¥3) of such Act is
amended—
(1) by striking “and” after the final comma in subpara-
graph (B);

(2) by redesignating subparagraph (C) as subparagraph (D);
(3) by inserting after subparagraph (B) the following new
subparagraph: .

*(C) 75 percent of so much of such expenditures as are for
the costs of carrying out a fraud control program under
section 416, including costs related to the investigation,
prosecution, and administrative hearing of fraudulent cases
and the making of any resultant collections, and”; and

(4) by striking “(C)” in the matter following subparagraph (D)
(as redesignated by paragraph (2) of this subsection) and
inserting “(D)”.
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88 (d) ErFecTivE DATE.—The amendments made by this section
shall become effective April 1, 1988.

SEC. 9103. EXCLUSION OF REAL PROPERTY WHEN IT CANNOT BE SOLD.

(a) IN GENERAL.—Section 1613(b) of the Social Security Act is

amended—
(1) by inserting ‘(1) after “(b)""; and
(2) by adding at the end the following new paragraph:

“(2) Notwithstanding the provisions of paragraph (1), the Sec-
retary shall not require the disposition of any real property for so
long as it cannot be sold because (A) it is jointly owned (and its sale
would cause undue hardship, due to loss of housing, for the other
owner or owners), (B) its sale is barred by a legal impediment, or (C)
as determined under regulations issued by the Secretary, the
owner’s reasonable efforts to sell it have been unsuccessful.”.

(b) ErFecTive DATE.—The amendments made by subsection (a)
shall become effective April 1, 1988.

SEC. 9104. ADJUSTMENT OF PENALTY WHERE ASSET 1S TRANSFERRED
FOR LESS THAN FAIR MARKET VALUE.

89 (a) IN GENERAL.—Section 1613(c) of the Social Security Act is
amended—

(1) by inserting immediately after ‘‘the exclusions under
subsection (a)” in paragraph (1) the following: “, and subject to
paragraph (4) of this subsection”’; and

(2) by adding at the end the following new paragraph:

“(4) The Secretary shall by regulation provide for suspending the
application of paragraph (1) to the extent (in any instance) that the
Secretary determines that such suspension is necessary to avoid
undue hardship.”.

(b) EFFEcTIiVE DATE.—The amendments made by subsection (a)
shall become effective April 1, 1988.

SEC. 9105. EXCLUSION OF INTEREST ON BURIAL ACCOUNTS.

(a) IN GENERAL.—Section 1613(d) of the Social Security Act is
amended—
(1) in paragraph (1), by striking “if the inclusion’ and all that
follows and inserting a period; and
(2) in paragraph (3), by striking “aside” and inserting “aside
in cases where the inclusion of any portion of the amount would
cause the resources of such individual, or of such individual and
spouse, to exceed the limits specified in paragraph ) or (2)
(whichever may be applicable) of section 1611(a)”.
(b) EFFecTIVE DATE.—The amendments made by subsection (a)
shall become effective April 1, 1988.

SEC. 9106. EXCEPTION FROM SSI RETROSPECTIVE ACCOUNTING FOR
AFDC AND CERTAIN OTHER ASSISTANCE PAYMENTS.

(a) IN GENERAL.—Section 1611(c) of the Social Security Act is
amended—
(1) by striking “paragraphs (2), (3), and (4)” in paragraph (1)
and inserting “paragraphs (2), (3), (4), and (5)";
(2) by redesignating paragraphs (5) and (6) as paragraphs (6)
and (7), respectively; and

88 Copy read “EfrecTiVE DATE.—".
8% Copy read “IN GENERAL.—".
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(3) by inserting after paragraph (4) the following new para-
graph:

“(5) Notwithstanding paragraphs (1) and (2), any income which is
paid to or on behalf of an individual in any month pursuant to (A) a
State plan approved under part A of title IV of this Act (relating to
aid to families with dependent children), (B) section 472 of this Act
(relating to foster care assistance), (C) section 412(e) of the Immigra-
tion and Nationality Act (relating to assistance for refugees), (D)
section 501(a) of Public Law 96-422 (relating to assistance for Cuban
and Haitian entrants), or (E) the Act of November 2, 1921 (42 Stat.
208), as amended (relating to assistance furnished by the Bureau of
Indian Affairs), shall be taken into account in determining thke
amount of the benefit under this title of such individual (and his
eligible spouse, if any) only for that month, and shall not be taken
into account in determining the amount of the benefit for any other
month.”.

(b) ErFecTiVE DATE.—The amendments made by subsection (a)
shall become eftective April 1, 1988.

SEC. 9107. TECHNICAL AMENDMENT RELATING TO 1986 AMENDMENT
CONCERNING THE TREATMENT OF CERTAIN COUPLES IN
MEDICAL INSTITUTIONS.

Effective November 10, 1986, section 1611(e}5) of the Social Secu-
rity Act is amended—

(1) by striking “sharing a room or comparable accommodation
in a hospital, home, or facility” and inserting “living in the
same hospital, home, or facility’; and

(2) by striking ‘“‘shared such a room or accommodation” and
inserting “lived in the same such hospital, home, or facility”.

SEC. 9108. EXTENSION OF DEADLINE FOR DISABLED WIDOWS TO APPLY
FOR MEDICAID PROTECTION UNDER 1984 AMENDMENTS.

Effective July 1, 1987, section 1634(bX3) of the Social Security Act
is amended by striking “during the 15-month period beginning with
the month in which this subsection is enacted” and inserting ‘“no
later than July 1, 1988”.

SEC. 9109. INCREASE IN SSI EMERGENCY ADVANCE PAYMENTS.

(a) IN GENERAL.—Section 1631(a)4XA) of the Social Security Act is
amended by striking “a cash advance against such benefits in an
amount not exceeding $100” and inserting “a cash advance against
such benefits, including any federally-administered State supple-
mentary payments, in an amount nc¢" exceeding the monthly
amount that would be payable to an eligible individual with no
other income for the first month of such presumptive eligibility”.

(b) EFFecTIVE DATE.—The amendment made by subsection (a)
shall become effective on the date of the enactment of this Act.

SEC. 91i0. MODIFICATION OF INTERIM ASSISTANCE REIMBURSEMENT
PROGRAM.

(a) IN GENERAL.—The first sentence of section 1631(gX2) of the
Social Security Act is amended by striking “at the time the Sec-
retary makes the first payment of benefits” and inserting “at the
time the Secretary makes the first payment of benefits with respect
to the period described in clause (A) or (B) of paragraph (3)".

(b) DEFINITION OF INTERIM AsSISTANCE.—Section 1631(gX3) of such
Act is amended—
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(1) by inserting “(A)” after “basic needs”’; and

(2) by inserting before the period at the end the following:
“ or (B) during the period beginning with the first month for
which the individual’s benefits (as defined in paragraph (2))
have been terminated or suspended if the individual was subse-
quently found to have been eligible for such benefits”.

(c) EFFECTIVE DATE.—The amendments made by this section shall 42 USC 1383
become effective with the 13th month following the month in which "ot
this Act is enacted, or, if sooner, with the first month for which the
Secretary of Health and Human Services determines that it is
administratively feasible.

SEC. 9111. SPECIAL NOTICE TO BLIND RECIPIENTS.

(a) IN GENERAL.—(1) Section 1631 of the Social Security Act is 42 USC 1383.
amended by adding at the end the following new subsection:

“Special Notice to Blind Individuals with Respect to Hearings and
Other Official Actions

““IX1) In any case where an individual who is applying for or
receiving benefits under this title on the basis of blindness is
entitled (under subsection (c) or otherwise) to receive notice from the
Secretary of any decision or determination made or other action
taken or proposed to be taken with respect to his or her rights under
this title, such individual shall at his or her election be entitled
either (A) to receive a supplementary notice of such decision, deter-
mination, or action, by telephone, within 5 working days after the
initial notice is mailed, (B) to receive the initial notice in the form of
a certified letter, or (C) to receive notification by some alternative
pr(l)cedure established by the Secretary and agreed to by the individ-
ual.

*(2) The election under paragraph (1) may be made at any time;
but an opportunity to make such an election shall in any event be
given (A) to every individual who is an applicant for benefits under
this title on the basis of blindness, at the time of his or her
application, and (B) to every individual who is a recipient of such
benefits on the basis of blindness, at the time of each redetermina-
tion of his or her eligibility. Such an election, once made by an
individual, shall apply with respect to all notices of decisions, deter-
minations, and actions which such individual may thereafter be
entitled to receive under this title until such time as it is revoked or
changed.”.

(2) Not later than one year after the date on which the amend- 42 USC 1383
ment made by paragraph (1) becomes effective, the Secretary of note.
Health and Human Services shall provide every individual receiving
benefits under title XVI of the Social Security Act on the basis of
blindness an opportunity to make an election under section
1631(1)1) of such Act (as added by such amendment).

(b) STupY.—The Secretary of Health and Human Services shall Reports.
study the desirability and feasibility of extending special or supple- 42 USC 1383
mentary notices of the type provided to blind individuals by section ™°%
1631(1) of the Social Security Act (as added by subsection (a) of this
section) to other individuals who may lack the ability to read and
comprehend regular written notices, and shall report the results of
such study to the Congress, along with such recommendations as
may be appropriate, within 12 months after the date of the enact-
ment of this Act.
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(c) ErrecTivE DATE.—The amendment made by subsection (a) shall
become effective July 1, 1988.

SEC. 9112, REHABILITATION SERVICES FOR BLIND SSI RECIPIENTS.

(a) IN GENERAL.—Section 1631(a)6) of the Social Security Act is
amended— ) .
(1) by inserting “blindness (as determined under section
1614(a)(2)) or” before “‘disability (as determined under section
1614(aX3))”; .
(2) by inserting “blindness or other” before “physical or
mental impairment”; and
(3) by inserting “blindness and” before ‘disability benefit
rolls” in subparagraph (B). ]
(b) ErrecTive DATE.—The amendments made by subsection (a)
shall become effective April 1, 1988,

SEC. 9113. EXTENDING THE NUMBER OF MONTHS THAT AN INDIVIDUAL
IN A PUBLIC EMERGENCY SHELTER CAN BE ELIGIBLE FOR
SSI.

(a) IN GENERAL.—Section 1611(e)(1XD) of the Social Security Act is
amended by striking “three months in any 12-month period” and
inserting ““6 months in any 9-month period”.

(b) EFFecTivE DATE.—(1) The amendment made by subsection (a)
shall become effective January 1, 1988.

(2) In the application of section 1611(e}(1XD) of the Social Security
Act on and after the effective date of such amendment, months
before January 1988 in which a person was an eligible individual or
eligible spouse by reason of such section shall not be taken into
account.

SEC. 9114. EXCLUSION OF UNDERPAYMENTS FROM RESOURCES.

(a) IN GENERAL.—Section 1613(a)(7) of the Social Security Act is
amended by inserting after ‘‘shall be limited to the first 6 months
following the month in which such amount is received” the follow-
ing: “(or to the first 9 months following such month with respect to
any amount so received during the period beginning October 1, 1987,
and ending September 30, 1989)".

(b) ErrFecTive DaTe.—The amendment made by subsection (a)
shall become effective January 1, 1988.

SEC. 9115. CONTINUATION OF FULL BENEFIT STANDARD FOR INDIVID-
UALS TEMPORARILY INSTITUTIONALIZED.

(a) IN GENERAL.—Section 1611(e)1) of the Social Security Act is
amended—
(1) in subparagraph (A), by striking ““and (E)” and inserting
“(E), and (G)"’;
(2) in subparagraph (B), by inserting ‘“‘(subject to subpara-
graph (G))” after “throughout any month”; and
(3) by adding at the end the following new subparagraphs:
“(G) A person may be an eligible individual or eligible spouse for
purposes of this title, and subparagraphs (A) and (B) shall not apply,
with respect to any particular month throughout which he or she is
an inmate of a public institution the primary purpose of which is the
provision of medical or psychiatric care, or which is a hospital,
extended care facility, nursing home, or intermediate care facility
receiving payments (with respect to such individual or spouse) under
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a State plan approved under title XIX, if it is determined in
accordance with subparagraph (H) that—

“(1) such person’s stay in that institution or facility (or in that
institution or facility and one or more other such institutions or
facilities during a continuous period of institutionalization) is
likely (as certified by a physician) not to exceed 3 months, and
the particular month involved is one of the first 3 months
throughout which such person is in such an institution or
facility during a continuous period of institutionalization; and

“(ii) such person needs to continue to maintain and provide
for the expenses of the home or living arrangement to which he
or she may return upon leaving the institution or facility.

The benefit of any person under this title (including State
supplementation if any) for each month to which this subparagraph
applies shall be payable, without interruption of benefit payments
and on the date the benefit involved is regularly due, at the rate
that was applicable to such person in the month prior to the first
month throughout which he or she is in the institution or facility.

“(H) The Secretary shall establish procedures for the determina-
tions required by clauses (i) and (ii) of subparagraph (G), and may
enter into agreements for making such determinations (or for
providing information or assistance in connection with the making
of such determinations) with appropriate State and local public and
private agencies and organizations. Such procedures and agree-
ments shall include the provision of appropriate assistance to
individuals who, because of their physical or mental condition, are
limited in their ability to furnish the information needed in connec-
tion with the making of such determinations.”.

(b) CoNFORMING AMENDMENT.—Section 1902(1) of such Act is
amended by striking “section 1611(eX1XE)” and inserting ‘‘subpara-
graph (E) or (G) of section 1611(e)1)".

(c) ErrecTive DATE.—The amendments made by this section shall
become effective July 1, 1988.

SEC. 9116. RETENTION OF MEDICAID WHEN SSI BENEFITS ARE LOST
UPON ENTITLEMENT TO EARLY WIDOW’'S OR WIDOWER'S
INSURANCE BENEFITS.

(a) IN GENERAL.—Section 1634 of the Social Security Act is
amended by adding at the end the following new subsection:
“(d) If any person—

“(1) applies for and obtains benefits under subsection (e) or ()
of section 202 (or under any other subsection of section 202 if
such person is also eligible for benefits under such subsection (e)
or (f)) as required by section 1611(e)(2), being then at least 60
years of age but not entitled to hospital insurance benefits
under part A of title XVIII, and

*(2) 1s determined to be ineligible (by reason of the receipt of
such benefits under section 202) for supplemental security
income benefits under this title or for State supplementary
payments of the type described in section 1616(a),

such person shall nevertheless be deemed to be a recipient of
supplemental security income benefits under this title for purposes
of title XIX, so long as he or she (A) would be eligible for such
supplemental security income benefits, or such State supplementary
payments, in the absence of such benefits under section 202, and (B)
;§ \?I(ﬁ ’e’mtitled to hospital insurance benefits under part A of title

Contracts.
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(b) NoTice.—The Secretary of Health and Human Services, acting
through the Social Security Administration, shall (within 3 months
after the date of the enactment of this Act) issue a notice to all
individuals who will have attained age 60 but not age 65 as of April
1, 1988, and who received supplemental security income benefits
under title XVI of the Social Security Act prior to attaining age 60
but lost those benefits by reason of the receipt of widow’s or
widower's insurance benefits (or other benefits as described in sec-
tion 1634(dX1) of that Act as added by subsection (a) of this section)
under title II of that Act. Each such notice shall set forth and
explain the provisions of section 1634(d) of the Social Security Act
(as so added), and shall inform the individual that he or she should
contact the Secretary or the appropriate State agency concerning
his or her possible eligibility for medical assistance benefits under
such title XIX.

(¢) STATE DETERMINATIONS.—Any determination required under
section 1634(d) of the Social Security Act with respect to whether an
individual would be eligible for benefits under title XVI of such Act
{or State supplementary payments) in the absence of benefits under
section 202 shall be made by the appropriate State agency.

(d) CoNFORMING AMENDMENTS.—Section 1922(a)2) of the Social
Security Act is amended—

(1) by striking “1634 (b)” in subparagraph (B) and inserting
“1634 (b) and (¢)”’; and
(2) by adding at the end the following new subparagraph:

“(C) Section 1634(d) of this Act (relating to individuals who lose
eligibility for SSI benefits due to entitlement to early widow's or
widower’s insurance benefits under section 202 (e) or (f) of this
Act).”.

(e) EFFecTivE DATE.—The amendments made by subsection (a)
shall apply with respect to any individual without regard to whether
the determination of his or her ineligibility for supplemental secu-
rity income benefits by reason of the receipt of benefits under
section 202 of the Social Security Act 2° (as described in section
1634(d)2) of such Act) occurred before, on, or after the date of the
enactment of this Act; but no individual shall be eligible for assist-
ance under title XIX of such Act by reason of such amendments for
any period before July 1, 1988.

SEC. 9117. DEMONSTRATION PROGRAM TO ASSIST HOMELESS INDIVID-
UALS.

(a) IN GENERAL.—The Secretary of Health and Human Services (in
this section referred to as the “Secretary”) is authorized to make
grants to States for projects designed to demonstrate and test the
feasibility of special procedures and services to ensure that homeless
individuals are provided SSI and other benefits under the Social
Security Act to which they are entitled and receive assistance in
using such benefits to obtain permanent housing, food, and health
care. Each project approved under this section shall meet such
conditions and requirements, consistent with this section, as the
Secretary shall prescribe.

(b) Scope oF Prosects.—Projects for which grants are made under
this section shall include, more specifically, procedures and services
to overcome barriers which prevent homeless individuals (particu-

8¢ Copy read “Social Security (as”.
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larly the chronically mentally ill) from receiving and appropriately
using benefits, including—

(1) the creation of cooperative approaches between the Social
Security Administration, State and local governments, shelters
for the homeless, and other providers of services to the
homeless;

(2) the establishment, where appropriate, of multi-agency SSI
Outreach Teams (as described in subsection (c)), to facilitate
communication between the agencies and staff involved in
taking and processing claims for SSI and other benefits by the
homeless who use shelters;

(3) special efforts to identify homeless individuals who are
potentially eligible for SSI or other benefits under the Social
Security Act;

(4) the provision of special assistance to the homeless in
applying for benefits, including assistance in obtaining and
developing evidence of disability and supporting documentation
for nondisability-related eligibility requirements;

(5) the provision of special training and assistance to public
and private agency staff, including shelter employees, on
disability eligibility procedures and evidentiary requirements;

(6) the provision of ongoing assistance to formerly homeless
individuals to ensure their responding to information requests
related to periodic redeterminations of eligibility for SSI and
other benefits;

(7) the provision of assistance in ensuring appropriate use of
benefit funds for the purpose of enabling homeless individuals
to obtain permanent housing, nutrition, and physical and
mental health care, including the use, where appropriate, of the
disabled individual’s representative payee for case management
services; and

(8) such other procedures and services as the Secretary may
approve.

(c) SSI OuTtrEACH TEAM PROJECTS.—(1) If a State applies for funds
under this section for the purpose of establishing a multi-agency SSI
Outreach Team, the membership and functions of such Team °!
shall be as follows (except as provided in paragraph (2)):

(A) The membership of the Team shall include a social serv-
ices case worker (or case workers, if necessary); a consultative
medical examiner who is qualified to provide consultative
examinations for the Disability Determination Service of the
State; a disability examiner, from the State Disability Deter-
mination Service; and a claims representative from an office of
the Social Security Administration.

; (B) The Team shall have designated members responsible
or—

(1) identification of homeless individuals who are poten-
tially eligible for SSI or other benefits under the Social
Security Act;

(ii) ensuring that such individuals understand their rights
under the programs;

(iii) assisting such individuals in applying for benefits,
including assistance in obtaining and developing evidence

%1 Copy read “team”.
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and supporting documentation relating to disability- and
nondisability-related eligibility requirements; )
(iv) arranging transportation and accompanying ap-
plicants to necessary examinations, if needed; and ]
(v) providing for the tracking and monitoring of all claims
for benefits by individuals under the project.

(2) If the Secretary determines that an application by a State for
an SSI Outreach Team Project under this section which proposes a
membership and functions for such Team different from those
prescribed in paragraph (1) but which is expected to be as effective,
the Secretary may waive the requirements of such paragraph.

(d) INrorMATION AND REPORTS; EvaLuvaTion.—(1) Each State
having an approved SSI Qutreach Team Project shall periodically
submit to the Secretary such information (with respect to the
project) as may be necessary to enable the Secretary to evaluate
such project in particular and the demonstration program under
this section in general.

(2XA) The Secretary shall from time to time (but not less often
than annually) submit to the Congress a full and complete report on
the program under this section, together with a detailed evaluation
of such program and of the projects thereunder along with such
recommendations as may be deemed appropriate. Such evaluation
and such recommendations shall be designed to serve as a basis for
determining whether (and to what extent) the activities and proce-
dures included in the demonstration program under this section
should be continued, expanded, or modified, or converted (with or
without changes) into a regular feature of permanent law.

(B) The criteria used by the Secretary in evaluating the program
and the projects thereunder shall not be limited to those which
would normally be used in evaluating programs and activities of the
kind involved, but shall fully take into account the special cir-
cumstances of the homeless and their need for personalized atten-
tion and follow-through assistance, and shall emphasize the extent
to which the procedures and assistance made available to applicants
under such projects are recognizing those circumstances and meet-
ing that need.

(e) AUTHORIZATION OF APPROPRIATIONS.—To carry out this section,
there are authorized to be appropriated to the Secretary—

(A) the sum of $1,250,000 for the fiscal year 1988;

(B) the sum of $2,500,000 for the fiscal year 1989; and

(C) such sums as may be necessary for each fiscal year
thereafter.

SEC. 9118. ASSISTANCE TO HOMELESS AFDC FAMILIES.

The Secretary of Health and Human Services may not take any
action, prior to October 1, 1988, that would have the effect of
implementing in whole or in part the proposed regulation published
in the Federal Register on December 14, 1987, with respect to
emergency assistance and the need for and amount of assistance
under the program of aid to families with dependent children, or
that would change current policy with respect to any of the matters
addressed in such proposed regulation.

SEC. 9119. INCREASE IN PERSONAL NEEDS ALLOWANCE FOR SSI RECIPI-
ENTS.

(a) INCREASE IN STANDARD.—Section 1611(eX1XB) of the Social
Security Act is amended—
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(1) by striking “$300 per year” in clauses (i) and (iiXI) and
inserting ““$360 per year’; and

(2) by striking “$600 per year” in clause (iii) and inserting
“$720 per year”.

(b} MANDATORY Pass-THROUGH OF INCREASED PERSONAL NEEDS
ALLowaNCE.—Section 1618 of such Act is amended by adding at the
end the following new subsection:

“(g) In order for any State which makes supplementary payments
of the type described in section 1616(a) (including payments pursu-
ant to an agreement entered into under section 212(a) of Public Law
93-66) to recipients of benefits determined under section
1611(eX1XB), on or after October 1, 1987, to be eligible for payments
gursuant to title XIX with respect to any calendar quarter which

egins—
“(1) after October 1, 1987, or, if later
“(2) after the calendar quarter in which it first makes such
supplementary payments to recipients of benefits so deter-
mined,
such State must have in effect an agreement with the Secretary
whereby the State will—
“(3) continue to make such supplementary payments to recipi-
ents of benefits so determined, and
“(4) maintain such supplementary payments to recipients of
benefits so determined at levels which assure (with respect to
any particular month beginning with the month in which this
subsection is first effective) that—

“(A) the combined level of such supplementary payments
and the amounts payable to or on behalf of such recipients
under section 1611(e)(1XB) for that particular month,

is not less than—

“(B) the combined level of such supplementary payments
and the amounts payable to or on behalf of such recipients
under section 1611(eX1XB) for October 1987 (or, if no such
supplementary payments were made for that month, the
combined level for the first subsequent month for which
such payments were made), increased—

‘(i) in a case to which clause (i) of such section
1611(e)1)B) applies or (with respect to the individual or
spouse who is in the hospital, home, or facility in-
volved) to which clause (ii) of such section applies, by
$5, and

“(ii) in a case to which clause (iii) of such section
1611(e)1)(B) applies, by $10.”.

(c) EFFecTiVvE DATE.—The amendments made by subsections (a)
and (b) shall become effective July 1, 1988.

SEC. 9120. EXCLUSION OF DEATH BENEFITS TO THE EXTENT SPENT ON
LAST ILLNESS AND BURIAL.

(a) In GENERAL.—Subparagraphs (D) and (E) of section 1612(a)(2) of
the Social Security Act are amended to read as follows:

‘(D) payments to the individual occasioned by the death
of another person, to the extent that the total of such
payments exceeds the amount expended by such individual
for purposes of the deceased person’s last illness and burial;

“(E) support and alimony payments, and (subject to the
provisions of subparagraph (D) excluding certain amounts

42 USC 1382g.
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expended for purposes of a last illness and burial) gifts (cash
or otherwise) and inheritances; and’".
(b) EFFecTivE DaTE.—The amendments made by subsection (a)
shall become effective April 1, 1988.

SEC. 9121. DEMONSTRATION OF FAMILY INDEPENDENCE PROGRAM.

(a) IN GENERAL.—Upon application of the State of Washington
and approval by the Secretary of Health and Human Services, the
State of Washington (in this section referred to as the “State”’) may
conduct a demonstration project in accordance with this section for
the purpose of testing whether the operation of its Family Independ-
ence Program enacted in May 1987 (in this section referred to as the
“Program”), as an alternative to the AFDC program under title IV
of the Social Security Act, would more effectively break the cycle of
poverty and provide families with opportunities for economic
independence and strengthened family functioning.

(b) NATURE oF ProJEcT.—Under the demonstration project con-
ducted under this section—

(1) every individual eligible for aid under the State plan
approved under section 402(a) of the Social Security Act shall be
eligible to enroll in the Program, which shall operate simulta-
neously with the AFDC program so long as there are individuals
who qualify for the latter;

(2) cash assistance shall be furnished in a timely manner to
all eligible individuals under the Program (and the State may
not make expenditures for services under the Program until it
has paid all necessary cash assistance), with no family receiving
less in cash benefits than it would have received under the
AFDC program;

(3) individuals may be required to register, undergo assess-
ment, and participate in work, education, or training under the
Program, except that—

(A) work or training may not be required in the case of—

(i) a single parent of a child under six months of age,
or more than one parent of such a child in a two-parent
family,

(ii) a single parent with a child of any age who has
received assistance for less than six months,

(iii) a single parent with a child under three years of
age who has received assistance for less than three
years,

(iv) an individual under 16 years of age or over 64
years of age,

(v) an individual who is incapacitated, temporarily
ill, or needed at home to care for an impaired person, or

(vi) an individual who has not yet been individually
notified in writing of such requirement or of the expira-
tion of his or her exempt status under this subpara-
graph;

(B) participation in work or training shall in any case be
voluntary during the first two years of the Program, and
may thereafter be made mandatory only in counties where
more than 50 percent of the enrollees can be placed in
employment within three months after they are job ready;

(O) in no case shall the work and training aspect of the
Program be mandated in any county where the unemploy-
ment level is at least twice the State average; and
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(D) mandated work shall not include work in any position
created by a reduction in the work force, a bona fide labor
dispute, the decertification of a bargaining unit, or a new
job classification which subverts the intention of the
Program;

(4) there shall be no change in existing State law which would
eliminate guaranteed benefits or reduce the rights of applicants
or enrollees; and

(5) the Program shall include due process guarantees and
procedures no less than those which are available to partici-
pants in the AFDC program under Federal law and regulation
and under State law.

(c) Waivers.—The Secretary shall (with respect to the project
under this section) waive compliance with any requirements con-
tained in title IV of the Social Security Act which (if applied) would
prevent the State from carrying out the project or effectively achiev-
ing its purpose, or with the requirements of sections 1902(aX1),
1902(e)(1), and 1916 of that Act (but only to the extent necessary to
enable the State to carry out the Program °2 as enacted by the State
in April 1987).

(d) FunNpING.—

(1) The Secretary, under section 403(b) or 1903(d) of the Social
Security Act, shall reimburse the State for its expenditures
under the Program—

(A) at a rate equal to the Federal matching rate ap-
plicable to the State under section 403(a)X1) (or 1118) of the
Social Security Act, for cash assistance, medical assistance,
and child care provided to enrollees;

(B) at a rate equal to the applicable Federal matching
rate under section 403(a)3) of such Act, for administrative
expenses; and

(C) at the rate of 75 percent for an evaluation plan
approved by the Secretary.

(2) As a condition of approval of the project under this section,
the State must provide assurances satisfactory to the Secretary
that the total amount of Federal reimbursement over the period
of the project will not exceed the anticipated Federal reimburse-
ments (over that period) under the AFDC and Medicaid pro-
grams; but this paragraph shall not prevent the State from
claiming reimbursement for additional persons who would qual-
ify for assistance under the AFDC program, for costs attrib-
utable to increases in the State’s payment standard, or for any
other federally-matched benefits or services.

(e) EvaLuaTioN.—The State must satisfy the Secretary that the
Program ¢3 will be evaluated using a reasonable methodology.

(f) DURATION OF PROJECT.—

(1) The project under this section shall begin on the date on
which the first individual is enrolled in the Program and (sub-
ject to paragraph (2)) shall end five years after that date.

(2) The project may be terminated at any time, on six months
written notice, by the State or (upon a finding that the State has
materially failed to comply with this section) by the Secretary.

92 Copy read “"program”.
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SEC. 9122, CHILD SUPPORT DEMONSTRATION PROGRAM IN NEW YORK

STATE.

{a) IN GENERAL.—Upon application by the State of New York and
approval by the Secretary of Health and Human Services (in this
section referred to as the “Secretary”), the State of New York (in
this section referred to as the “State”’) may conduct a demonstration
program in accordance with this section for the purpose of testing a
State program as an alternative to the program of Aid to Families
with Dependent Children under title IV of the Social Security Act.

(b) NATURE OF PROGRAM.—Under the demonstration program con-
ducted under this section—

(1) all custodial parents of dependent children who are eligible
for supplements under the State plan approved under section
402(a) of the Social Security Act (and such other types or classes
of such parents as the State may specify) may elect to receive
benefits under the State’s Child Support Supplement Program
in lieu of supplements under such plan; and

(2) the Federal Government will pay to the State with respect
to families receiving benefits under the State’s Child Support
Supplement Program the same amounts as would have been
payable with respect to such families under sections 403 and
1903 of the Social Security Act as if the families were receiving
aid and medical assistance under the State plans in effect with
respect to such sections.

(c) Warvers.—The Secretary shall (with respect to the program
under this section) waive compliance with any requirements con-
tained in title IV of the Social Security Act which (if applied) would
prevent the State from carrying out the program or effectively
achieving its purpose.

(d) ConpITIONS OF APPROVAL.—As a condition of approval of the
program under this section, the State shall—

S (1) provide assurances satisfactory to the Secretary that the
tate—

(A) will continue to make assistance available to all
eligible children in the State who are in need of financial
support, and

(B) will continue to operate an effective child support
enforcement program;

(2) agree—

(A) to have the program evaluated, and

(B) to report interim findings to the Secretary at such
times as the Secretary shall provide; and

(3) satisfy the Secretary that the program will be evaluated
using a reasonable methodology that can determine whether
changes in work behavior and changes in earnings are attrib-
utable to participation in the program.

(e) AppLICATION PROCESS.—In order to participate in the program
under this section, the State must submit an application under this
section not later than two years after the date of enactment of this
Act. The Secretary shall approve or disapprove the application of
the State not later than 90 days after the date of its submission. If
the application is disapproved, the Secretary shall provide to the
State a statement of the reasons for such disapproval, of the changes
needed to obtain approval, and of the date by which the State may
resubmit the application.
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(0 ErFecTiVE DATE.—The program under this section shall com-
mence not later than the first day of the third calendar quarter
beginning on or after the date on which the application of the State
is approved in accordance with subsection (e).

(g) DURATION OF PROGRAM.—

(1) Except as provided in paragraph (2), if the Secretary
approves the application of the State, the demonstration pro-
gram under this section shall be conducted for a period not to
exceed five years.

(2)(A) The Governor of the State may before the end of the
period described in paragraph (1) terminate the demonstration
program under this section if the Governor finds that the
program is not successful in testing the State’s Child Support
Supplement Program as an alternative to the program under
title IV of the Social Security Act. The Governor shall notify the
Secretary of the decision to terminate the program not less than
three months prior to the date of such termination.

(B) The Secretary may terminate the program before the end
of such period if the Secretary finds that the program is not in
compliance with the terms of the application. The Secretary
shall notify the Governor of the decision to terminate the
program not less than three months prior to the date of such
termination.

SEC. 9123. TECHNICAL CORRECTION.

The subsection of section 1631 of the Social Security Act which
was added as subsection (j) by section 11006 of the Anti-Drug Abuse
Act of 1986 is redesignated as subsection (m) and is moved to the end
of such section 1631 so that it appears immediately after subsection
(1) thereof (as added by section 9111(a) of this Act); and the heading
of such subsection is amended to read as follows:

‘“Pre-Release Procedures for Institutionalized Persons”.

PART 2—SOCIAL SERVICES, CHILD WELFARE SERVICES,
AND OTHER PROVISIONS RELATING TO CHILDREN

SEC. 9131. PERMANENT EXTENSION OF AUTHORITY FOR VOLUNTARY
FOSTER CARE PLACEMENTS.

(a) IN GENERAL.—Section 102 of the Adoption Assistance and
Child Welfare Act of 1980 is amended—
(1) in subsection (a)(1) (in the matter preceding subparagraph
(A)), by striking “and before October 1, 1987,";
(2) in subsection (c), by striking all that follows ‘‘Septem-
ber 30, 1979” and inserting a period; and
(3) in subsection (e), by striking ‘“with respect to which the
amendments made by this section are in effect”.
(b) ErFective DATE.—The amendments made by subsection (a)
shall become effective October 1, 1987.

SEC. 9132. 2-YEAR EXTENSION OF FOSTER CARE CEILING AND OF
AUTHORITY TO TRANSFER FOSTER CARE FUNDS TO CHILD
WELFARE SERVICES.

(a) IN GENERAL.—Section 474 of the Social Security Act is
amended—

42 USC 1383.

42 USC 672 note.

42 USC 672 note.
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(1) in paragraphs (1), (2XA)iii), (2X(B), (4)(B),,, and (5)(A)ii) of
subsection (b), by striking ‘“through 1987” and inserting
“through 1989”;

(2) in paragraph (5)(A) of subsection (b) (in the matter preced-
ing clause (1)), by striking “October 1, 1987” and inserting
“October 1, 1989”; and L

(3) in paragraphs (1) and (2) of subsection (c), by striking
“through 1987 and inserting “through 1989

(b) ErrecTive Date.—The amendments made by subsection (a)
shall become effective October 1, 1987,

SEC. 9133. MOTHER/INFANT FOSTER CARE.

(a) In GENERAL.—Section 475(4) of the Social Security Act is

amended—
(1) by inserting “(A)” after “(4)”; and
(2) by adding at the end the following new subparagraph:
“(B) In cases where—

“(i) a child placed in a foster family home or child-care
institution is the parent of a son or daughter who is in the
same home or institution, and

“(ii) payments described in subparagraph (A) are being
made under this part with respect to such child,

the foster care maintenance payments made with respect to
such child as otherwise determined under subparagraph (A)
shall also include such amounts as may be necessary to cover
the cost of the items described in that subparagraph with
respect to such son or daughter.”.

(b) CoNFORMING AMENDMENTS RELATING TO ELiciBiLITY UNDER
OTHER ProcraMs.—(1) Section 402(a)(24) of such Act is amended by
striking “if an individual is receiving benefits under title XVI, then,
for the period for which such benefits are received,” and inserting
the following: “if an individual is receiving benefits under title XVI
or his costs in a foster family home or child-care institution are
covered by the foster care maintenance payments being made to his
or her minor parent as provided in section 475(4)B), then, for the
period for which such benefits are received or such costs are so
covered,”.

(2) Section 472(h) of such Act is amended by adding at the end the
following new sentence: “For purposes of the preceding sentence, a
child whose costs in a foster family home or child-care institution
are covered by the foster care maintenance payments being made
with respect to his or her minor parent, as provided in section
475(4XB), shall be considered a child with respect to whom foster
care maintenance payments are made under this section.”.

(3XA) Section 473(a)(2XA) of such Act is amended—

(i) by striking “or” at the end of clause (i);

(ii) by adding “or” at the end of clause (ii); and

(iii) by adding after clause (ii) the following new clause:

“(iii) is a child whose costs in a foster family home or child-
care institution are covered by the foster care maintenance
payments being made with respect to his or her minor parent as
provided in section 475(4)B),”.

(B) Section 473(a)(2)XBXiii) of such Act is amended by inserting “or
(A)(iii)” after “(AXi1)”.

(4) Section 473(b) of such Act is amended by adding at the end the
following new sentence: “For purposes of the preceding sentence, a
child whose costs in a foster family home or child-care institution
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are covered by the foster care maintenance payments being made
with respect to his or her minor parent, as provided in section
475(4)B), shall be considered a child with respect to whom foster
care maintenance payments are being made under section 472.".

(c) EFFECTIVE DATE.—The amendments made by this section shall
become effective April 1, 1988.

SEC. 9134. INCREASED FUNDING FOR SOCIAL SERVICES BLOCK GRANTS.

(a) INCREASE IN FUNDING.—Section 2003(c) of the Social Security
Act is amended—

(A) by striking “and” at the end of paragraph (2);

(B) in paragraph (3), by striking “year” the first place it
appears and all that follows through the period and inserting
“years 1984, 1985, 1986, and 1987, and for each succeeding fiscal
year other than the fiscal year 1988; and”; and

(C) by adding at the end the following new paragraph:

*(4) $2,750,000,000 for the fiscal year 1988.”.

{b) REQUIREMENT THAT ADDITIONAL FUNDS SUPPLEMENT AND NOT
SuppPLANT FUNDS AvArLABLE FroM OTHER Soukces.—The additional
$50,000,000 made available to the States for the fiscal year 1988
pursuant to the amendments made by subsection (a) shall—

(A) be used only for the purpose of providing additional
services under title XX of the Social Security Act; and

(B) be expended only to supplement the level of any funds
that would, in the absence of the additional funds appropriated
pursuant to such amendments, be available from other sources
(including any amounts available under title XX of the Social
Security Act without regard to such amendments) for services
in accordance with such title, and shall in no case supplant such
funds from other sources or reduce the level thereof.

SEC. 9135. EXTENSION OF SOCIAL SERVICES BLOCK GRANT AND CHILD
WELFARE SERVICES PROGRAMS TO AMERICAN SAMOA.

(a) SociaL Services Brock GraNT Program.—(1) Section
1101(a)1) of the Social Security Act is amended by inserting ‘“Amer-
ican Samoa,” after “Guam,’’ in the last sentence.

(2)(A) Section 2003(a) of such Act is amended by adding at the end
the following new sentence: “The allotment for fiscal year 1989 and
each succeeding fiscal year to American Samoa shall be an amount
which bears the same ratio to the amount allotted to the Northern
Mariana Islands for that fiscal year as the population of American
Samoa bears to the population of the Northern Mariana Islands
determined on the basis of the most recent data available at the
time such allotment is determined.”.

(B) Section 2003(b) of such Act is amended by inserting “American
Samoa,” after “the Virgin Islands,” each place it appears.

(b) CHILD WELFARE SERVICES PROGRAM.—(1) Section 1101(aX1) of
such Act is amended by adding at the end thereof the following new
sentence: ‘“‘Such term when used in part B of title IV also includes
American Samoa.”.

(2) Section 421(b) of such Act is amended by striking “and Guam”
and inserting “Guam, and American Samoa’’.

(c) EFFecTiVE DATE.—The amendments made by this section shall
apply with respect to fiscal years beginning on or after October 1,
1988.

42 USC 602 note.

42 USC 1397b.
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note.
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SEC. 9136. NATIONAL COMMISSION ON CHILDREN.

Part A of title XI of the Social Security Act is amended by adding
at the end the following new section:

“NATIONAL COMMISSION ON CHILDREN

“Sec. 1139. (aX1) There is hereby established a commission to be
known as the National Commission on Children (in this section
referred to as the ‘Commission’).

“(b)1) The Commission shall consist of—

“(A) 12 members to be appointed by the President,

“(B) 12 members to be appointed by the Speaker of the House
of Representatives, and

‘“C) 12 members to be appointed by the President pro tempore
of the Senate.

“(2) The President, the Speaker, and the President pro tempore
shall each appoint as members of the Commission—

“(A) 4 individuals who—

“(i) are representatives of organizations providing serv-
ices to children,

“(i1) are involved in activities on behalf of children, or

“(ili) have engaged in academic research with respect to
the problems and needs of children,

“(B) 4 individuals who are elected or appointed public officials
(at the Federal, State, or local level) involved in issues and
programs relating to children, and

“(C) 4 individuals who are parents or representatives of par-
ents or parents’ organizations.

“(3) The appointments made pursuant to subparagraphs (B) and
(C) of paragraph (1) shall be made in consultation with the chairmen
of committees of the House of Representatives and the Senate,
respectively, having jurisdiction over relevant Federal programs.

“(c)(1) It shall be the duty and function of the Commission to serve
as a forum on behalf of the children of the Nation and to conduct
the studies and issue the report required by subsection (d).

“(2) The Commission (and any committees that it may form) shall
conduct public hearings in different geographic areas of the country,
both urban and rural, in order to receive the views of a broad
spectrum of the public on the status of the Nation’s children and on
ways to safeguard and enhance the physical, mental, and emotional
well-being of all of the children of the Nation, including those with
physical or mental disabilities, and others whose circumstances
deny them a full share of the opportunities that parents of the
Nation may rightfully expect for their children.

“(3) The Commission shall receive testimony from individuals, and
from representatives of public and private organizations and institu-
tions with an interest in the welfare of children, including edu-
cators, health care professionals, religious leaders, providers of
social services, representatives of organizations with children as
members, elected and appointed public officials, and from parents
and children speaking in their own behalf.

“(d) The Commission shall submit to the President, and to the
Committees on Finance and Labor and Human Resources of the
Senate and the Committees on Ways and Means, Education and
Labor, and Energy and Commerce of the House of Representatives,
an interim report no later than September 30, 1988, and a final
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report no later than March 31, 1989, setting forth recommendations
with respect to the following subjects:

“(1) Questions relating to the health of children that the
Commission shall address include—

“(A) how to reduce infant mortality,

“(B) how to reduce the number of low-birth-weight babies,

“(C) how to reduce the number of children with chronic
illnesses and disabilities,

“(D) how to improve the nutrition of children,

“(E) how to promote the physical fitness of children,

“(F) how to ensure that pregnant women receive ade-
quate prenatal care,

“(G) how to ensure that all children have access to both
preventive and acute care health services, and

“{H) how to improve the quality and availability of health
care for children.

“(2) Questions relating to social and support services for
children and their parents that the Commission shall address
include—

“(A) how to prevent and treat child neglect and abuse,

“(B) how to provide help to parents who seek assistance
in meeting the problems of their children,

“(C) how to provide counseling services for children,

“(D) how to strengthen the family unit,

‘“(E) how children can be assured of adequate care while
their parents are working or participating in education or
training programs,

“(F) how to improve foster care and adoption services,

“(G) how to reduce drug and alcohol abuse by children
and youths, and

“(H) how to reduce the incidence of teenage pregnancy.

“(3) Questions relating to education that the Commission
shall address include—

“(A) how to encourage academic excellence for all chil-
dren at all levels of education,

“(B) how to use preschool experiences to enhance edu-
cational achievement,

“(C) how to improve the qualifications of teachers,

“(D) how schools can better prepare the Nation’s youth to
compete in the labor market,

‘“(E) how parents and schools can work together to help
children achieve success at each step of the academic
ladder,

“(F) how to encourage teenagers to complete high school
and remain in school to fulfill their academic potential,

“(G) how to address the problems of drug and alcohol
abuse by young people,

“(H) how schools might lend support to efforts aimed at
reducing the incidence of teenage pregnancy, and

“(I) how schools might better meet the special needs of
children who have physical or mental handicaps.

“(4) Questions relating to income security that the Commis-
sion shall address include—

‘“(A) how to reduce poverty among children,

“(B) how to ensure that parents support their cnildren to
the fullest extent possible through improved child support
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collection services, including services on behalf of children
whose parents are unmarried, and

“(C) how to ensure that cash assistance to needy children
is adequate. o

“(5) Questions relating to tax policy that the Commission
shall address include— . .

“(A) how to assure the equitable tax treatment of families
with children,

“(B) the effect of existing tax provisions, including the
dependent care tax credit, the earned income tax credit,
and the targeted jobs tax credit, on children living in
poverty,

“(C) whether the dependent care tax credit should be
refundable and the effect of such a policy,

“(D) whether the earned income tax credit should be
adjusted for family size and the effect of such a policy, and

‘(E) whether there are other tax-related policies which
would reduce poverty among children.

“(6) In addition to addressing the questions specified in para-
graphs (1) through (5), the Commission shall—

‘“(A) seek to identify ways in which public and private
organizations and institutions can work together at the
community level to identify deficiencies in existing services
for families and children and to develop recommendations
to ensure that the needs of families and children are met,
using all available resources, in a coordinated and com-
prehensive manner, and

“(B) assess the existing capacities of agencies to collect
and analyze data on the status of children and on relevant
programs, identify gaps in the data collection system, and
recommend ways to improve the collection of data and the
coordination among agencies in the collection and utiliza-
tion of data.

The reports required by this subsection shall he based upon the
testimony received in the hearings conducted pursuant to subsection
(c), and upon other data and findings developed by the Commission.

“(e)(1XA) Members of the Commission shall first be appointed not
later than 60 days after the date of the enactment of this section, for
terms ending on March 31, 1989.

“(B) A vacancy in the Commission shall not affect its powers, but
?_Iﬁalé be filled in the same manner as the vacant position was first
illed.

“(2) The Commission shall elect one of its members to serve as
Chairman of the Commission. The Chairman shall be a nonvoting
member of the Commission.

“(3) A majority of the members of the Commission shall constitute
a quorum for the transaction of business.

‘(4XA) The Commission shall meet at the call of the Chairman, or
at the call of a majority of the members of the Commission.

“(B) The Commission shall meet not less than 4 times during the
period beginning with the date of the enactment of this section and
ending with March 31, 1989.

“(5) Decisions of the Commission shall be according to the vote of a
simple majority of those present and voting at a properly called
meeting.

“(6) Members of the Commission shall serve without compensa-
tion, but shall be reimbursed for travel, subsistence, and other
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necessary expenses incurred in the performance of their duties as
members of the Commission.

“(f(1) The Commission shall appoint an Executive Director of the
Commission who shall be compensated at a rate fixed by the
Commission, but which shall not exceed the rate established for
level V of the Executive Schedule under title 5, United States Code.

“(2) In addition to the Executive Director, the Commission may
appoint and fix the compensation of such personnel as it deems
advisable, in accordance with the provisions of title 5, United States
Code, governing appointments to the competitive service, and the
provisions of chapter 51 and subchapter III of chapter 53 of such
title, relating to classification and General Schedule pay rates.

“(g) In carrying out its duties, the Commission, or any duly
organized committee thereof, is authorized to hold such hearings, sit
and act at such times and places, and take such testimony, with
respect to matters for which it has a responsibility under this
section, as the Commission or committee may deem advisable.

“(h)(1) The Commission may secure directly from any department
or agency of the United States such data and information as may be
necessary to carry out its responsibilities.

“(2) Upon request of the Commission, any such department or
agency shall furnish any such data or information.

“(i) The General Services Administration shall provide to the
Commission, on a reimbursable basis, such administrative support
services as the Commission may request.

“(j) There are authorized to be appropriated such sums as may be
necessary to carry out this section.”.

SEC. 9137. BOARDER BABIES DEMONSTRATION PROJECT.

Section 426 of the Social Security Act is amended—

(1) by redesignating subsection (b) as subsection (c); and

(2) by inserting immediately after subsection (a) the following
new subsection:

“(b)1) There are authorized to be appropriated $4,000,000 for each
of the fiscal years 1988, 1989, and 1990 for grants by the Secretary to
public or private nonprofit entities submitting applications under
this subsection for the purpose of conducting demonstration projects
under this subsection to develop alternative care arrangements for
infants who do not have health conditions that require hospitaliza-
tion and who would otherwise remain in inappropriate hospital
settings.

“l(ZZiThe demonstration projects conducted under this section may
include—

“(A) multidisciplinary projects designed to prevent the
inappropriate hospitalization of infants and to allow infants
described in paragraph (1) to remain with or return to a parent
in a residential setting, where appropriate care for the infant
and suitable treatment for the parent (including treatment for
drug or alcohol addiction) may be assured, with the goal (where
possible) of rehabilitating the parent and eliminating the need
for such care for the infant;

‘(B) multidisciplinary projects that assure appropriate,
individualized care for such infants in a foster home or other
non-medical residential setting in cases where such infant does
not require hospitalization and would otherwise remain in
inappropriate hospital settings, including projects to dem-

42 USC 626.
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onstrate methods to recruit, train, and retain foster care
families; and ) .

“(C) such other projects as the Secretary determines will best
serve the interests of such infants and will serve as models for
projects that agencies or organizations in other communities
may wish to develop.

“(3) In the case of any project which includes the use of funds
authorized under this subsection for the care of infants in foster
homes or other non-medical residential settings away from their
parents, there shall be developed for each such infant a case plan of
the type described in section 475(1) (to the extent that such infant is
not otherwise covered by such a plan), and each such project shall
include a case review system of the type described in section 475(5)
(covering each such infant who is not otherwise subject to such a
system).

‘“(4) In evaluating applications from entities proposing to conduct
demonstration projects under this subsection, the Secretary shall
give priority to those projects that serve areas most in need of
alternative care arrangements for infants described in paragraph
(1).

“(5) No project may be funded unless the application therefor
contains assurances that it will—

“(A) provide for adequate evaluation;

“(B) provide for coordination with local governments;

“(C) provide for community education regarding the inappro-
priate hospitalization of infants;

‘(D) use, to the extent practical, other available private, local,
State, and Federal sources for the provision of direct services;
and

‘(E) meet such other criteria as the Secretary may prescribe.

“(6) Grants may be used to pay the costs of maintenance and of
necessary medical and social services (to the extent that these costs
are not otherwise paid for under other titles of this Act), and for
such other purposes as the Secretary may allow.

“(7) The Secretary shall provide training and technical assistance
to grantees, as requested.”.

SEC. 9138. STUDY OF INFANTS AND CHILDREN WITH AIDS IN FOSTER
CARE.

(a) IN GENERAL.—The Secretary of Health and Human Services (in
this section referred to as the “Secretary”) shall conduct (or arrange
for) a survey to determine—

(1) the total number of infants and children in the United
States who have been diagnosed as having acquired immune
deficiency syndrome and who have been placed in foster care;

(2) the problems encountered by social service agencies in
plzzcing infants and children with such syndrome in foster care;
an

(3) the potential increase (over the five-year period beginning
on the date of the enactment of this Act) in the number of
infants and children with such syndrome who will require foster
care.

For purposes of this section, an infant or child with acquired
immune deficiency syndrome includes an infant or child who is
infected with the virus associated with such syndrome.

(b) RESTRICTION ON ScopE OF SURVEY.—In conducting (or arrang-
ing for) the survey under subsection (a), the Secretary shall assure
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that survey activities do not duplicate research activities conducted
by the Centers for Disease Control.

(c) REPORT.—Not later than 12 months after the date of enactment
of this Act, the Secretary shall report to the Congress on the results
of the survey conducted under subsection (a) and shall make rec-
ommendations to the Congress with respect to improving the care of
infants and children with acquired immune deficiency syndrome
who lack ongoing parental involvement and support.

SEC. 9139. TECHNICAL CORRECTIONS.

(a) The last sentence of section 472(a) of the Social Security Act is 42 USC 672.
amended by striking out “473(a)1XB)” and inserting in lieu thereof
“473(a)2XB)".

(b) Section 201(b)2)B) of the Immigration Reform and Control Act
of 1986 is amended by striking out “Section 473(a)1) of such Act” 42 USC 673.
and inserting in lieu thereof “Section 473(aX2) of such Act (as
amended by section 1711(a) of the Tax Reform Act of 1986)"".

PART 3—CHILD SUPPORT ENFORCEMENT AMENDMENTS

SEC. 9141. CONTINUATION OF CHILD SUPPORT ENFORCEMENT SERVICES
TO FAMILIES NO LONGER RECEIVING AFDC.

(a) In GeENERAL.—(1) Section 457(c) of the Social Security Act is 42 USC 657.
amended to read as follows:

“(c) Whenever a family with respect to which child support
enforcement services have been provided pursuant to section 454(4)
ceases to receive assistance under part A of this title, the State shall
provide appropriate notice to the family and continue to provide
such services, and pay any amount of support collected, subject to
the same conditions and on the same basis as in the case of the
individuals to whom services are furnished pursuant to section
454(6), except that no application or other request to continue
services shall be required of a family to which this subsection
applies, and the provisions of section 454(6XB) may not be applied.”.

(2) Section 454(5) of such Act is amended by striking ‘“(except as 42 USC 654.
provided in section 457(c))".

(b) EFFecTIVE DATE.—The amendments made by subsection (a) 42 USC 654 note.
shall become effective upon enactment.

SEC. 9142. CHILD SUPPORT ENFORCEMENT SERVICES REQUIRED FOR
CERTAIN FAMILIES RECEIVING MEDICAID.

(a) IN GENERAL.—Section 454 of the Social Security Act is
amended—

(1)XA) by striking ‘“‘an assignment under section 402(a}26) of
this title” in paragraph (4XA) and inserting “an assignment
under section 402(a)(26) or section 1912”;

(B) by striking “, and” at the end of paragraph (4XA) and
inserting “, or, in the case of such a child with respect to whom
an assignment under section 1912 is in effect, the State agency
administering the plan approved under title XIX determines
pursuant to section 1912(a}1XB) that it is against the best
interests of the child to do so, and”; and

(C) by inserting “or medical assistance under a State plan
approved under title XIX” immediately after “aid to families
with dependent children” in paragraph (4XB); and

(2XA) by striking “provide that,” and inserting “provide that
(A)” in paragraph (5); and
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(B) by striking the semicolon at the end of paragraph (5) and
inserting “; and (B) in any case in which support payments are
collected for an individual pursuant to the assignment made
under section 1912, such payments shall be made to the State
for distribution pursuant to section 1912, except that this clause
shall not apply to such payments for any month after the month
in which the individual ceases to be eligible for medical assist-
ance;”.

(b} ErFFective DaTe.—The amendments made by subsection (a)
shall become effective on July 1, 1988.

SEC. 9143. REPEAL OF UNNECESSARY CHILD SUPPORT REVOLVING FUND.

(a) IN GENERAL.—Section 452(c) of the Social Security Act is
amended to read as follows:

“(c) The Secretary of the Treasury shall from time to time pay to
each State for distribution in accordance with the provisions of
section 457 the amount of each collection made on behalf of such
State pursuant to subsection (b).”.

(b} EFrecTivE DaTE.—The amendment made by subsection (a)
shall apply with respect to amounts collected after the date of the
enactment of this Act.

PART 4—UNEMPLOYMENT COMPENSATION

SEC. 9151. DETERMINATION OF AMOUNT OF FEDERAL SHARE WITH RE-
SPECT TO CERTAIN EXTENDED BENEFITS PAYMENTS.

For the purpose of determining the amount of the Federal pay-
ment to any State under section 204(a)1) of the Federal-State
Extended Unemployment Compensation Act of 1970 with respect to
the implementation of paragraph (3) of section 202 (a) of such Act (as
added by section 1024(a) of the Omnibus Reconciliation Act of 1980),
such paragraph shall be considered to apply only with respect to
weeks of unemployment beginning after October 31, 1981, except
that for any State in which the State legislature did not meet in
1981, it shall be considered to apply for such purpose only with
respect to weeks of unemployment beginning after October 31, 1982.

SEC. 9152. DEMONSTRATION PROGRAM TO PROVIDE SELF-EMPLOYMENT
ALLOWANCES FOR ELIGIBLE INDIVIDUALS.

(a) IN GENERAL.—The Secretary of Labor (hereinafter in this
section referred to as the “Secretary’) shall carry out a demonstra-
tion program under this section for the purpose of making available
self-employment allowances to eligible individuals. To carry out
such program, the Secretary shall enter into agreements with three
States that—

(1) apply to participate in such program, and
(2) demonstrate to the Secretary that they are capable of
implementing the provisions of the agreement.

(b) SELECTION OF STATES.—(1) In determining whether to enter into
an agreement with a State under this section, the Secretary shall
take into consideration at least—

(A) the availability and quality of technical assistance cur-
rently provided by agencies of the State to the self-employed;

(B) existing local market conditions and the business climate
for new, small business enterprises in the State;
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(C) the adequacy of State resources to carry out a regular
unemployment compensation program and a program under
this section;

(D) the range and extent of specialized services to be provided
by the State to individuals covered by such an agreement;

(E) the design of the evaluation to be applied by the State to
the program; and

(F) the standards which are to be utilized by the State for the
purpose of assuring that individuals who will receive self-
employment assistance under this section will have sufficient
experience (or training) and ability to be self employed.

(2) The Secretary may not enter into an agreement with any State
under this section unless the Secretary makes a determination that
the State’s unemployment compensation program has adequate
reserves.

(c) ProvisIONS OF AGREEMENTS.—Any agreement entered into
with a State under this section shall provide that—

(1) each individual who is an eligible individual with respect
to any benefit year beginning during the three-year period
commencing on the date on which such agreement is entered
into shall receive a self-employment allowance;

(2) self-employment allowances made to any individual under
this section shall be made in the same amount, on the same
terms, and subject to the same conditions as regular or extended
unemployment compensation, as the case may be, paid by such
State; except that—

(A) State and Federal requirements relating to availabil-
ity for work, active search for work, or refusal to accept
suitable work shall not apply to such individual; and

(B) such individual shall be considered to be unemployed
for purposes of the State and Federal laws applicable to
unemployment compensation, as long as the individual
meets the requirements applicable under this section to
such individual,;

(3) to the extent that such allowances are made to an individ-
ual under this section, an amount equal to the amount of such
allowances shall be charged against the amount that may be
paid to such individual under State law for regular or extended
unemployment compensation, as the case may be;

{(4) the total amount paid to an individual with respect to any
benefit year under this section may not exceed the total amount
that could be paid to such individual for regular or extended
unemployment compensation, as the case may be, with respect
to such benefit year under State law;

(5) the State shall implement a program that—

(A) is approved by the Secretary;

(B) will not result in any cost to the Unemployment Trust
Fund established by section 904(a) of the Social Security Act
in excess of the cost which would have been incurred by
such State and charged to such Fund if the State had not
participated in the demonstration program under this
section;

(C) is designed to select and assist individuals for self-
employment allowances, monitor the individual's self-
employment, and provide, as described in subsection (d), to
the Secretary a complete evaluation of the use of such
allowances; and
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(D) otherwise meets the requirements of this section; and
(6) the State, from its general revenue funds, shall—

(A) repay to the Unemployment Trust Fund any cost
incurred by the State and charged to the Fund which
exceeds the cost which would have been incurred by such
State and charged to such Fund if the State had not partici-
pated in the demonstration program under this section; and

(B) in any case in which any excess cost described in
subparagraph (A) is not repaid in the fiscal year in which it
was charged to the Fund, pay to the Fund an amount of
interest, on the outstanding balance of such excess cost,
which is sufficient (when combined with any repayment by
the State described in subparagraph (A)) to reimburse the
Fund for any loss which would not have been incurred if
such excess cost had not been incurred.

(d) EvaLuarioNn.—(1) Each State that enters into an agreement
under this section shall carry out an evaluation of its activities
under this section. Such evaluation shall be based on an experi-
mental design with random assignment between a treatment group
and a control group with not more than one-half of the individuals
receiving assistance at any one time being assigned to the treatment
group.

(2) The Secretary shall use the data provided from such evaluation
to analyze the benefits and the costs of the program carried out
under this section, to formulate the reports under subsection (g), and
to estimate any excess costs described in subsection (c)(6)A).

(e) FinanciNGg.—(1) Notwithstanding section 303(a)(5) of the Social
Security Act and section 3304(aX4) of the Internal Revenue Code of
1986, amounts in the unemployment fund of a State may be used by
a State to make payments (exclusive of expenses of administration)
for self-employment allowances made under this section to an
individual who is receiving them in lieu of regular unemployment
compensation.

(2) In any case in which a self-employment allowance is made
under this section to an individual in lieu of extended unemploy-
ment compensation under the Federal-State Extended Unemploy-
ment Compensation Act of 1970, payments made under this section
for self-employment allowances shall be considered to be compensa-
1:ion described in section 204(a)(1) of such Act and paid under State
aw.

(f) LimitaTioN.—No funds made available to a State under title I11
of the Social Security Act or any other Federal law may be used for
the purpose of administering the program carried out by such State
under this section.

(g) ReporT TO CoNGRESs.—(1) Not later than two years after the
date of the enactment of this Act, the Secretary shall submit an
interim report to the Congress on the effectiveness of the demonstra-
tion program carried out under this section. Such report shall
include—

(A) information on the extent to which this section has been
utilized;

(B) an analysis of any barriers to such utilization; and

(C) an analysis of the feasibility of extending the provisions of
this section to individuals not covered by State unemployment
compensation laws.
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(2) Not later than four years after the date of the enactment of
this Act, the Secretary shall submit a final report to the Congress on
such program.

(h) FRaUD AND OVERPAYMENTS.—(1) If an individual knowingly
has made, or caused to be made by another, a false statement or
representation of a material fact, or knowingly has failed, or caused
another to fail, to disclose a material fact, and as a result of such
false statement or representation or of such nondisclosure such
individual has received payment under this section to which he was
not entitled, such individual shall be—

(A) ineligible for further assistance under this section; and

(B) subject to prosecution under section 1001 of title 18,
United States Code.

(2XA) If any person received any payment under this section to
which such person was not entitled, the State is authorized to
require such person to repay such assistance; except that the State
agency may waive such repayment if it determines that—

(1) the providing of such assistance or making of such payment
was without fault on the part of such person; and

(il) such repayment would be contrary to equity and good
conscience.

(B) No repayment shall be required under subparagraph (A) until
a determination has been made, notice thereof and an opportunity
for a fair hearing has been given to the person, and the determina-
tion has become final. Any determination under such subparagraph
shall be subject to review in the same manner and to the same
extent as determinations under the State unemployment compensa-
tion law, and only in that manner and to that extent.

(i) DEFINITIONS.—For purposes of this section—

(1) the term “eligible individual” means, with respect to any
benefit year, an individual who—

(A) is eligible to receive regular or extended compensa-
tion under the State law during such benefit year;

(B) is likely to receive unemployment compensation for
the maximum number of weeks that such compensation is
made available under the State law during such benefit
year;

(C) submits an application to the State agency for a self-
employment allowance under this section; and

(D) meets applicable State requirements,

except that not more than (i) 3 percent of the number of
individuals eligible to receive regular compensation in a State
at the beginning of a fiscal year, or (ii) the number of persons
who exhausted their unemployment compensation benefits in
the fiscal year ending before such fiscal year, whichever is
lesser, may be considered as eligible individuals for such State
for purposes of this section during such fiscal year;

(2) the term “self-employment allowance’’ means compensa-
tion paid under this section for the purpose of assisting an
eligible individual with such individual’s self-employment; and

(3) the terms ‘“compensation”, “extended compensation”,
“regular compensation”, “benefit year”, “State”, and “State
law”, have the respective meanings given to such terms by
section 205 of the Federal-State Extended Unemployment Com-
pensation Act of 1970.
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26 USC 3301
note.

42 USC 1101
note.

SEC. 9153. EXTENSION OF FUTA TAX.

(a) IN GENERAL.—Paragraphs (1) and (2) of section 3301 of the
Federal Unemployment Tax Act (26 U.S.C. 3301) are amended to
read as follows:

“(1) 6.2 percent in the case of calendar years 1988, 1989, and
1990; or

‘(2) 6.0 percent in the case of calendar year 1991 and each
calendar year thereafter;”.

(b) ErrFectivei Date.—The amendment made by subsection (a)
shall apply to wages paid on or after January 1, 1988.

SEC. 9154. TRANSFER OF FUNDS INTO THE FEDERAL UNEMPLOYMENT
ACCOUNT AND THE EXTENDED UNEMPLOYMENT COMPENSA-
TION ACCOUNT.

(a) IN GENERAL.—Section 901 of the Social Security Act (42 U.S.C.
1101) is amended by adding at the end the following new subsection:

“Transfers For Calendar Years 1988, 1989, and 1990

“(gX1) With respect to calendar years 1988, 1989, and 1990, the
Secretary of the Treasury shall transfer from the employment
security administration account—

“(A) to the Federal unemployment account an amount equal
to 50 percent of the amount of tax received under section 3301(1)
of the Federal Unemployment Tax Act which is attributable to
the difference in the tax rates between paragraphs (1) and (2) of
such section; and

“(B) to the extended unemployment compensation account an
amount equal to 50 percent of such amount of tax received.

*(2) Transfers under this subsection shall be as of the beginning of
the month succeeding the month in which the moneys were credited
to the employment security administration account pursuant to
subsegl’:ion (bX2) with respect to wages paid during such calendar
years.”.

(b) INCREASE IN THE LIMITATION ON THE AMOUNTS IN SucH Ac-
coUNTS.—(1) Section 902(a)f2) of such Act (42 US.C. 1102(a)2)) is
amended by striking out “one-eighth” and inserting in lieu thereof
“five-eighths”.

(2) Section 905(bX2)B) of such Act (42 U.S.C. 1105(b)2XB)) is
amended by striking out “one-eighth” and inserting in lieu thereof
‘“three-eighths”.

(c) ConFORMING AMENDMENTS.—(1) Section 905(bX1) of such Act
(41112 U.?.C. 1105(b}1)) is amended by striking out the last sentence
thereof.

(2) Section 901(cX3XC) of such Act (42 US.C. 1101(cX3XC)) is
amended by striking out “(i)” and all that follows through the period
and inserting in lieu thereof “a tax rate of 0.6 percent.”.

(d) ErFective DaTE.—The amendments made by this section shall
become effective on the date of the enactment of this Act.

SEC. 9155. INTEREST ON ADVANCES TO THE FEDERAL UNEMPLOYMENT
ACCOUNT AND THE EXTENDED UNEMPLOYMENT COMPENSA-
TION ACCOUNT.

(a) ExTENDED UNEMPLOYMENT COMPENSATION ACCOUNT.—Section

905(d) of the Social Security Act (42 U.S.C. 1105(d)) is amended—

M b stgiking out “(without interest)’ and “, without in-
terest,”; an
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{2) by adding the following new sentence at the end:
“Amounts appropriated as repayable advances for purposes of
this subsection shall bear interest at a rate equal to the average
rate of interest, computed as of the end of the calendar month
next preceding the date of such advance, borne by all interest
bearing obligations of the United States then forming part of
the public debt; except that in cases in which such average rate
is not a multiple of one-eighth of 1 percent, the rate of interest
shall be the multiple of one-eighth of 1 percent next lower than
such average rate.”.

(b) FEDERAL UNEMPLOYMENT ACCOUNT.—Section 1203 of such Act
(42 U.S.C. 1323) is amended—

(1) by striking out ‘“(without interest)’ and “, without in-
terest,”; and

(2) by adding the following new sentence at the end:
“Amounts appropriated as repayable advances for purposes of
this subsection shall bear interest at a rate equal to the average
rate of interest, computed as of the end of the calendar month
next preceding the date of such advance, borne by all interest
bearing obligations of the United States then forming part of
the public debt; except that in cases in which such average rate
is not a multiple of one-eighth of 1 percent, the rate of interest
shall be the multiple of one-eighth of 1 percent next lower than
such average rate.”.

(c) CONFORMING AMENDMENT.—Section 903(a)(1) of such Act (42
U.S.C. 1103(a)1)) is amended by inserting “and interest” after “all
advances”.

(d) ErFecTivE DATE.—The amendments made by this section shall
apply to advances made on or after the date of the enactment of this
Act.

SEC. 9156. CREDITING TO THE FEDERAL UNEMPLOYMENT ACCOUNT OF
INTEREST EARNED ON ADVANCES TO THE STATES.

(a) In GENERAL.—Section 1202 of the Social Security Act is
amended by adding at the end the following new subsection:

“(c) Interest paid by States in accordance with this section shall be
credited to the Federal unemployment account established by sec-
tion 904(g) in the Unemployment Trust Fund.”.

(b) EFFecTivE DATE.—The amendment made by subsection (a)
shall apply to interest paid on advances made on or after the date of
the enactment of this Act.

Subtitle C—Manufacturers Excise Tax on
Certain Vaccines

SEC. 9201. MANUFACTURERS EXCISE TAX ON CERTAIN VACCINES.

(a) IN GENERAL.—Chapter 32 of the Internal Revenue Code of 1986
{relating to manufacturers excise taxes) is amended by inserting
after subchapter B the following new subchapter:

“Subchapter C—Certain Vaccines

“Sec. 4131. Imposition of tax.
“Sec. 4132. Definitions and special rules.

42 USC 1103
note.

42 USC 1322.

42 USC 1322
note.
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26 USC 4131. “SEC. 4131. IMPOSITION OF TAX.

‘“(a) GENERAL RULE.—There is hereby imposed a tax on any
taxable vaccine sold by the manufacturer, producer, or importer
thereof.

“(b) AMOUNT OF TAX.—

“(1) IN GENERAL.—The amount of the tax imposed by subsec-
tion (a) shall be determined in accordance with the following

table:
The tax per
“If the taxable vaccine is: dose is:
DPT vaccine $4.56
DT vaccine 0.06
MMR vaccine 4.44
Polio vaccine vt 0.29.

“(2) CoMBINATIONS OF VACCINES.—If any taxable vaccine is
included in more than 1 category of vaccines in the table
contained in paragraph (1), the amount of the tax imposed by
subsection (a) on such vaccine shall be the sum of the amounts
determined under such table for each category in which such
vaccine is so included.

“(c) TERMINATION OF TAX IF AMoUNTS CoLLEcTED Exceep Pro-
JECTED FunD LiABILITY. —

“(1) IN GENERAL.—If the Secretary estimates under paragraph
(3) that the Vaccine Injury Compensation Trust Fund would not
have a negative projected balance were the tax imposed by this
section to terminate as of the close of any applicable date, no
tax shall be imposed by this section after such date.

“(2) APPLICABLE DATE.—For purposes of paragraph (1), the
term ‘applicable date’ means—

“(A) the close of any calendar quarter ending on or after
December 31, 1992, and

“(B) the 1st date on which petitions may not be filed
under section 2111 and 2111(a) of the Public Health Service
Act by reason of section 2134 of such Act and each date
thereafter.

“(3) ESTIMATES BY SECRETARY.—

“(A) IN GENERAL.—The Secretary shall estimate the pro-
jected balance of the Vaccine Injury Compensation Trust
Fund as of—

“(i) the close of each calendar quarter ending on or
after December 31, 1992, and

“(ii) such other times as are appropriate in the case
of applicable dates described in paragraph (2XB).

“(B) DETERMINATION OF PROJECTED BALANCE.—In deter-
mining the projected balance of the Fund as of any date, the
Secretary shall assume that—

“(1) the tax imposed by this section will not apply
after such date, and
“(ii) there shall be paid from such Trust Fund all
claims made or to be made against such Trust Fund—
“(I) with respect to vaccines administered before
October 1, 1992, in the case of an applicable date
described in paragraph (2XA), or
“(II) with respect to petitions filed under section
2111 or section 2111(a) of the Public Health Service
Act, in the case of an applicable date described in
paragraph (2XB).
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“SEC. 4132. DEFINITIONS AND SPECIAL RULES. 26 USC 4132.

“a) DEFINITIONS RELATING TO TAXABLE VAcCCINES.—For purposes
of this subchapter—

“(1) TaxaBLE VACCINE.—The term ‘taxable vaccine’ means
any vaccine—

“(A) which is listed in the table contained in section
4131(bX1), and

“(B) which is manufactured or produced in the United
States or entered into the United States for consumption,
use, or warehousing.

“(2) DPT vacciNE.—The term ‘DPT vaccine' means any vac-
cine containing pertussis bacteria, extracted or partial cell bac-
teria, or specific pertussis antigens.

“(3) DT vacciNE.—The term ‘DT vaccine’ means any vaccine
(other than a DPT vaccine) containing diphtheria toxoid or
tetanus toxoid.

“(4) MMR vacciNE.—The term “MMR vaccine’ means any
vaccine against measles, mumps, or rubella. Not more than 1
tax shall be imposed by section 4131 on any MMR vaccine by
reason of being a vaccine against more than 1 of measles,
mumps, or rubella.

“(5) PoLio vAaccINE.—The term ‘polio vaccine’ means any
vaccine containing polio virus.

“(6) VacciNe.—The term ‘vaccine’ means any substance de-
signed to be administered to a human being for the prevention
of 1 or more diseases.

“(T) UNITED STATES.—The term ‘United States’ has the mean-
ing given such term by section 4612(a)(4).

“(8) IMmPORTER.—The term ‘importer’ means the person enter-
ing the vaccine for consumption, use, or warehousing.

“(b) CREDIT OR REFUND WHERE VACCINE RETURNED TO MANUFAC-
TURER, ETC., OR DESTROYED.—

“(1) IN GENERAL.—Under regulations prescribed by the Sec-
retary, whenever any vaccine on which tax was imposed by
section 4131 is—

“(A) returned (other than for resale) to the person who
paid such tax, or
‘(B) destroyed,
the Secretary shall abate such tax or allow a credit, or pay a
refund (without interest), to such person equal to the tax paid
under section 4131 with respect to such vaccine.

“(2) CLAIM MUST BE FILED WITHIN ¢ MONTHS.—Paragraph (1)
shall apply to any returned or destroyed vaccine only with
respect to claims filed within 6 months after the date the
vaccine is returned or destroyed.

“(3) CONDITION OF ALLOWANCE OF CREDIT OR REFUND.—No
credit or refund shall be allowed or made under paragraph (1)
with respect to any vaccine unless the person who paid the tax
establishes that he—

“(A) has repaid or agreed to repay the amount of the tax
to the ultimate purchaser of the vaccine, or

‘(B) has obtained the written consent of such purchaser
to the allowance of the credit or the making of the refund.

“(4) Tax IMPOSED ONLY ONCE.—No tax shall be imposed by
section 4131 on the sale of any vaccine if tax was imposed by
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section 4131 on any prior sale of such vaccine and such tax is
not abated, creditet{ or refunded.
“(c) OTHER SPECIAL RULES.—

“{1) FRACTIONAL PART OF A DOSE.—In the case of a fraction of a
dose, the tax imposed by section 4131 shall be the same fraction
of the amount of such tax imposed by a whole dose.

‘“2) DISPOSITION OF REVENUES FROM PUERTO RICO AND THE
VIRGIN ISLANDS.—The provisions of subsections (aX3) and (bX3)
of ;ection 7652 shall not apply to any tax imposed by section
4131.”

(b) CERTAIN Provisions RELATING TO TAaX-FRrREE SaLES, ETc. Nor To
ApPLY.—

26 USC 4221. (1) Subsection (a) of section 4221 of such Code (relating to

certain tax-free sales) is amended by adding at the end thereof
the following new sentence: “In the case of the tax imposed by
section 4131, paragraphs (3), (4), and (5) shall not apply and
paragraph (2) shall apply only if the use of the exported vaccine
meets such requirements as the Secretary may by regulations
prescribe.”

(2) Paragraph (2) of section 6416(b) of such Code (relating to
specified uses or resales) is amended by adding at the end
thereof the following new sentence: “In the case of the tax
imposed by section 4131, subparagraphs (B), (C), and (D) shall
not apply and subparagraph (A) shall apply only if the use of
the exported vaccine meets such requirements as the Secretary
may by regulations prescribe.”

(c) CLErRICAL AMENDMENT.—The table of subchapters for chapter
32 of such Code is amended by inserting after the item relating to
subchapter B the following new item:

“SuBcHAPTER C. Certain vaccines.”

26 USC 4131 (d) ErFecTivE DATE.—The amendments made by this section shall

note.

take effect on January 1, 1988.
SEC. 9202, VACCINE INJURY COMPENSATION TRUST FUND.

(a) In GENERAL.—Subchapter A of chapter 98 of the Internal
Revenue Code of 1986 (relating to trust fund code) is amended by
adding at the end thereof the following new section:

26 USC 9510. “SEC. 9510. VACCINE INJURY COMPENSATION TRUST FUND.

50

“(a) CREATION oF Trust FUuND.—There is established in the Treas-
ury of the United States a trust fund to be known as the ‘Vaccine
Injury Compensation Trust Fund’, consisting of such amounts as
may be credited to such Trust Fund as provided in section 9602(b).

“(b) TRANSFERS TO TRUST FUND.—

“(1) IN GeNERAL.—There are hereby appropriated to the Vac-
cine Injury Compensation Trust Fund amounts equivalent to
the net revenues received in the Treasury from the tax imposed
by section 4131 (relating to tax on certain vaccines).

*(2) Ner REVENUES.—For purposes of paragraph (1), the term
‘net revenues’ means the amount estimated by the Secretary
based on the excess of—

‘(A) the taxes received in the Treasury under section
4131 (relating to tax on certain vaccines), over
“(B) the decrease in the tax imposed by chapter 1 result-
ing from the tax imposed by section 4131.
‘“(c) ExPENDITURES FrROM TRUST FUND.—
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“(1) IN GENERAL.—Amounts in the Vaccine Injury Compensa-
tion Trust Fund shall be available, as provided in appropriation
Acts, only for the payment of compensation under subtitle 2 of
title XXI of the Public Health Service Act (as in effect on the
date of the enactment of this section) for vaccine-related injury
or death with respect to vaccines administered after Septem-
ber 30, 1988, and before October 1, 1992.

*(2) TRANSFERS FOR CERTAIN REPAYMENTS.—

“(A) IN GENERAL.—The Secretary shall pay from time to
time from the Vaccine Injury Compensation Trust Fund
into the general fund of the Treasury amounts equivalent
to amounts paid under section 4132(b) and section 6416 with
respect to the taxes imposed by section 4131.

‘(B) TRANSFERS BASED ON ESTIMATES.—Transfers under
subparagraph (A) shall be made on the basis of estimates by
the Secretary, and proper adjustments shall be made in the
amounts subsequently transferred to the extent prior esti-
mates were in excess of or less than the amounts required
to be transferred.

P “(d) LiaBiity oF UNITED STATES LIMITED TO AMOUNT IN TrUST
UND.—

“(1) GENERAL RULE.—Any claim filed against the Vaccine
Injury Compensation Trust Fund may be paid only out of such
Trust Fund.

“(2) COORDINATION WITH OTHER PROVISIONS.—Nothing in the
National Childhood Vaccine Injury Act of 1986 (or in any
amendment made by such Act) shall authorize the payment by
the United States Government of any amount with respect to
any such claim out of any source other than the Vaccine Injury
Compensation Trust Fund.

‘(3) ORDER IN WHICH UNPAID CLAIMS TO BE PAID.—If at any
time the Vaccine Injury Compensation Trust Fund has insuffi-
cient funds to pay all of the claims out of such Trust Fund at
such time, such claims shall, to the extent permitted under
paragraph (1) be paid in full in the order in which they are
finally determined.”

(b) CLEricAL AMENDMENT.—The table of sections for such sub-
chapter A is amended by adding at the end thereof the following
new item:

“Sec. 9510. Vaccine Injury Compensation Trust Fund.”

(c) EFFecTIVE DATE.—The amendments made by this section shall
take effect on January 1, 1988.

Subtitle D—Pension Provisions
PART I—FULL-FUNDING LIMITATIONS

SEC. 9301. FULL-FUNDING LIMITATION FOR DEDUCTIONS TO QUALIFIED
PLANS.

(a) GENERAL RuLE.—Paragraph (7) of section 412(c) of the Internal
Revenue Code of 1986 (defining full-funding limitation) is amended
to read as follows:

“(7) FULL-FUNDING LIMITATION.,—
“(A) IN GENEraL.—For purposes of paragraph (6), the
term ‘full-funding limitation’ means the excess (if any) of—

26 USC 9510
note.

26 USC 412.
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“(1) the lesser of (I) 150 percent of current liability, or
(II) the accrued liability (including normal cost) under
the plan (determined under the entry age normal fund-
ing method if such accrued liability cannot be directly
calculated under the funding method used for the
plan), over

“(i1) the lesser of—

“(I) the fair market value of the plan’s assets, or
“(II) the value of such assets determined under
paragraph (2).

“(B) CURRENT LIABILITY.—For purposes of subparagraphs
(A) and (D), the term ‘current liability’ has the meaning
given such term by subsection (1(7) (without regard to
subparagraph (D) thereof).

“{C) SPECIAL RULE FOR PARAGRAPH (6xB).—For purposes
of paragraph (6)B), subparagraph (A)i) shall be applied
without regard to subclause (I) thereof.

‘D) RecuLaTOoRrRY AUTHORITY.—The Secretary may by
regulations provide—

“(i) for adjustments to the percentage contained in
subparagraph (A)i) to take into account the respective
ages or lengths of service of the participants,

‘(i) alternative methods based on factors other than
current liability for the determination of the amount
taken into account under subparagraph (A)i), and

“(iii) for the treatment under this section of contribu-
tions which would be required to be made under the
plan but for the provisions of subparagraph (A)Xi)I).”

(b) AMENDMENT TO ERISA.—Paragraph (7) of section 302(c) of the
Employee Retirement Income Security Act of 1974 (29 US.C.
1082(cX7)) is amended to read as follows:

“(7) FULL-FUNDING LIMITATION.—

1987-3 C.B.

“(A) IN GENERAL.—For purposes of paragraph (6), the

term ‘full-funding limitation’ means the excess (if any) of—

“(i) the lesser of (I) 150 percent of current liability, or

(II) the accrued liability (including normal cost) under

the plan (determined under the entry age normal fund-

ing method if such accrued liability cannot be directly

calculated under the funding method used for the

plan), over

“(ii) the lesser of—

“I) the fair market value of the plan’s assets, or

“(II) the value of such assets determined under

paragraph (2).

“(B) CurreNT LiaBILITY.—For purposes of subparagraphs
(A) and (D), the term ‘current liability’ has the meaning
given such term by subsection (dXT7) (without regard to
subparagraph (D) thereof).

“(C) SPECIAL RULE FOR PARAGRAPH (61B.—For purposes
of paragraph (6)B), subparagraph (A)i) shall be applied
without regard to subclause (I) thereof.

“(D) ReEGuULATORY AUTHORITY.—The Secretary of the
Treasury may by regulations provide—

‘(i) for adjustments to the percentage contained in
subparagraph (AXi) to take into account the respective
ages or lengths of service of the participants,
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“(ii) alternative methods based on factors other than
current liability for the determination of the amount
taken into account under subparagraph (AXi), and

“(iii) for the treatment under this section of contribu-
tions which would be required to be made under the
plan but for the provisions of subparagraph (A)iXI).”

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by this section shall
apply to years beginning after December 31, 1987.

(2) REcuLaTiONS.—The Secretary of the Treasury or his dele-
gate shall prescribe such regulations as are necessary to carry
out the amendments made by this section no later than
August 15, 1988.

(3) Stupy.—The Secretary of the Treasury or his delegate
shall study the effect of the amendments made by this section
on benefit security under defined benefit pension plans and
shall report the results of such study to the Committee on Ways
and Means of the House of Representatives and to the Com-
mittee on Finance of the Senate no later than August 15, 1988.

PART II—PENSION FUNDING AND TERMINATION
REQUIREMENTS

SEC. 9302. SHORT TITLE; DEFINITIONS.

(a) Snort TiTLE.—This part may be cited as the “Pension Protec-
tion Act”.
(b} DEFINITIONS.—FoOr purposes of this part—
(1) 1986 cope.—The term “1986 Code” means the Internal
Revenue Code of 1986.
(2) ERISA.—The term “ERISA” means the Employee Retire-
ment Income Security Act of 1974.

Subpart A—Modifications of Minimum Funding
Standard

SEC. 9303. ADDITIONAL FUNDING REQUIREMENTS.

(a) AMENDMENTS TO 1986 CoDE.—

(1) In GENERAL.—Section 412 of the 1986 Code (relating to
minimum funding standard) is amended by adding at the end
thereof the following new subsection:

“(1) AppITIONAL FUuNDING REQUIREMENTS FOR PLANS WHICH ARE
NoT MULTIEMPLOYER PLANS.—

“(1) IN GENERAL.—In the case of a defined benefit plan (other
than a multiemployer plan) which has an unfunded current
liability for any plan year, the amount charged to the funding
standafl_rd account for such plan year shall be increased by the
sum of—

“(A) the excess (if any) of —

“(@i) the deficit reduction contribution determined
under paragraph (2) for such plan year, over

“(ii) the sum of the charges for such plan year under
subparagraphs (B) (other than clauses (iv) and (v)
thereof), (C), and (D) of subsection (b)X2), reduced by the
sum of the credits for such plan year under subpara-
graph (BX1) of subsection (bX3), plus

26 USC 412 note.
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“(B) the unpredictable contingent event amount (if any)

for such plan year.

Such increase shall not exceed the amount necessary to increase
the funded current liability percentage to 100 percent.

“(2) DEFICIT REDUCTION CONTRIBUTION.—For purposes of para-
graph (1), the deficit reduction contribution determined under
this paragraph for any plan year is the sum of —

“(A) the unfunded old liability amount, plus
‘B) the unfunded new liability amount.

“(8) UNFUNDED OLD LIABILITY AMOUNT.—For purposes of this
subsection—

“(A) IN GENErRAL.—The unfunded old liability amount
with respect to any plan for any plan year is the amount
necessary to amortize the unfunded old liability under the
plan in equal annual installments over a period of 18 plan
years (beginning with the 1lst plan year beginning after
December 31, 1988).

*(B) UNFUNDED OLD LIABILITY.—The term ‘unfunded old
liability’ means the unfunded current liability of the plan
as of the beginning of the 1st plan year beginning after
December 31, 1987 (determined without regard to any plan
zilgégndment increasing liabilities adopted after October 16,

).

“(C) SPECIAL RULES FOR BENEFIT INCREASES UNDER EXIST-
ING COLLECTIVE BARGAINING AGREEMENTS.—

“(i) IN GENERAL.—In the case of a plan maintained
pursuant to 1 or more collective bargaining agreements
between employee representatives and the employer
ratified before October 17, 1987, the unfunded old li-
ability amount with respect to such plan for any plan
year shall be increased by the amount necessary to
amortize the unfunded existing benefit increase liabil-
ity in equal annual installments over a period of 18
plan years beginning with—

‘“(I) the plan year in which the benefit increase
with respect to such liability occurs, or

“(D) if the taxpayer elects, the 1st plan year
beginning after December 31, 1988.

“(ii) UNFUNDED EXISTING BENEFIT INCREASE LIABIL-
ITIES.—For purposes of clause (i), the unfunded existing
benefit increase liability means, with respect to any
benefit increase under the agreements described in
clause (i) which takes effect during or after the 1st plan
year beginning after December 31, 1987, the unfunded
current liability determined—

“(I) by taking into account only liabilities attrib-
utable to such benefit increase, and

“(II) by reducing the amount determined under
paragraph (8)AXii) by the current liability deter-
mined without regard to such benefit increase.

‘“(iii) EXTENSIONS, MODIFICATIONS, ETC. NOT TAKEN
INTO ACCOUNT.—For purposes of this subparagraph,
any extension, amendment, or other modification of an
agreement after October 16, 1987, shall not be taken
into account.

“(4) UNFUNDED NEW LIABILITY AMOUNT.—For purposes of this
subsection—

1987-3 C.B.
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“(A) IN GENERAL.—The unfunded new liability amount
with respect to any plan for any plan year is the applicable
percentage of the unfunded new liability.

“(B) UNFUNDED NEW LIABILITY.—The term ‘unfunded new
liability’ means the unfunded current liability of the plan
for the plan year determined without regard to—

“(i) the unamortized portion of the unfunded old
liability, and

“(il) the liability with respect to any unpredictable
contingent event benefits (without regard to whether
the event has occurred).

““C) APPLICABLE PERCENTAGE.—The term ‘applicable
percentage’ means, with respect to any plan year, 30 per-
cent, reduced by the product of—

‘Y1) .25 multiplied by
“(ii) the number of percentage points (if any) by
which the funded current liability percentage exceeds
35 percent.
*(5) UNPREDICTABLE CONTINGENT EVENT AMOUNT.—

“(A) IN GENERAL.—The unpredictable contingent event
amount with respect to a plan for any plan year is an
amount equal to the greater of—

“(i) the applicable percentage of the product of—
“(I) 100 percent, reduced (but not below zero) by
the funded current liability percentage for the plan
year, multiplied by
‘T the amount of unpredictable contingent
event benefits paid during the plan year, including
(except as provided by the Secretary) any payment
for the purchase of an annuity contract for a
participant or beneficiary with respect to such
benefits, or
“(i1) the amount which would be determined for the
plan year if the unpredictable contingent event benefit
liabilities were amortized in equal annual installments
over 7 plan years (beginning with the plan year in
which such event occurs).
*(B) APPLICABLE PERCENTAGE.—

“In the case of plan The applicable
years beginning in: percentage is:

“(C) PARAGRAPH NOT TO APPLY TO EXISTING BENEFITS.—
This paragraph shall not apply to unpredictable contingent
event benefits (and liabilities attributable thereto) for
which the event occurred before October 17, 1987.

‘D) SPECIAL RULE FOR FIRST YEAR OF AMORTIZATION.—
Unless the employer elects otherwise, the amount deter-

1987-3 C.B.
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mined under subparagraph (A) for the plan year in which
the event occurs shall be equal to 150 percent of the amount
determined under subparagraph (AXi). The amount under
subparagraph (AXii) for subsequent plan years in the
amortization period shall be adjusted in the manner pro-
vided by the Secretary to reflect the application of this
subparagraph.

“(6) SPECIAL RULES FOR SMALL PLANS.—

‘“{A) PLANS WITH 100 OR FEWER PARTICIPANTS.—This
subsection shall not apply to any plan for any plan year if on
each day during the preceding plan year such plan had no
more than 100 participants.

“(B) PLANS WITH MORE THAN 100 BUT NOT MORE THAN 150
PARTICIPANTS.—In the case of a plan to which subparagraph
(A) does not apply and which on each day during the
preceding plan year had no more than 150 participants, the
amount of the increase under paragraph (1) for such plan
year shall be equal to the product of—

‘(1) such increase determined without regard to this
subparagraph, multiplied by

‘(ii) 2 percent for the highest number of participants
in excess of 100 on any such day.

“4C) AGGREGATION OF PLANS.—For purposes of this para-
graph, all defined benefit plans maintained by the same
employer (or any member of such employer’s controlled
group) shall be treated as 1 plan, but only employees of
such employer or member shall be taken into account.

“(7) CurreNT LiaBiLITY.—For purposes of this subsection—

1987-3 C.B.

“(A) IN GENERAL.—The term ‘current liability’ means all
lilabilities to employees and their beneficiaries under the
plan.

“(B) TREATMENT OF UNPREDICTABLE CONTINGENT EVENT
BENEFITS,—

“(1) IN GeNEraL.—For purposes of subparagraph (A),
any unpredictable contingent event benefit shall not be
taken into account until the event on which the benefit
is contingent occurs.

“(il) UNPREDICTABLE CONTINGENT EVENT BENEFIT.—
The term ‘unpredictable contingent event benefit’
means any benefit contingent on an event other than—

“(I) age, service, compensation, death, or disabil-
ity, or

“(D) an event which is reasonably and reliably
predictable (as determined by the Secretary).

“(C) INTEREST RATES USED.—The rate of interest used to
determine current liability shall be the rate of interest used
under subsection (bX5).

*(D) CERTAIN SERVICE DISREGARDED.—

“(i) IN GENERAL.—In the case of a participant to
whom this subparagraph applies, only the applicable
percentage of the years of service before such individ-
ual became a participant shall be taken into account in
computing the current liability of the plan.

“(ii) APPLICABLE PERCENTAGE.—For purposes of this
subparagraph, the applicable percentage shall be deter-
mined as follows:
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“If the years of The applicable
participation are: percenlage is:

“(iii) PARTICIPANTS TO WHOM SUBPARAGRAPH AP-
pLIES.—This subparagraph shall apply to any partici-
pant who, at the time of becoming a participant—

‘I) has not accrued any other benefit under any
defined benefit plan (whether or not terminated)
maintained by the employer or a member of the
same controlled group of which the employer is a
member, and

‘(II) who first becomes a participant under the
plan in a plan year beginning after December 31,
19817.

“(8) OTHER DEFINITIONS.—For purposes of this subsection—

“(A) UNFUNDED CURRENT LIABILITY.—The term ‘unfunded
current liability’ means, with respect to any plan year, the
excess (if any) of —

“(i) the current liability under the plan, over

“(ii) value of the plan's assets determined under
subsection (cX2) reduced by any credit balance in the
funding standard account.

“(B) FUNDED CURRENT LIABILITY PERCENTAGE.—The term
‘funded current liability percentage’ means, with respect to
any plan year, the percentage which—

“(i) the amount determined under subparagraph
(A)ii), is of

“(ii) the current liability under the plan.

“(C) ConTrOLLED GROUP.—The term ‘controlled group’
means any group treated as a single employer under
subsections (b), (¢), (m), and (o) of section 414.

“(D) ADJUSTMENTS TO PREVENT OMISSIONS AND DUPLICA-
TioNs.—The Secretary shall provide such adjustments in
the unfunded old liability amount, the unfunded new liabil-
ity amount, the unpredictable contingent event amount,
the current payment amount, and any other charges or
credits under this section as are necessary to avoid duplica-
tion or omission of any factors in the determination of such
amounts, charges, or credits.”

(2) CONFORMING AMENDMENT.—Paragraph (2) of section 412(b)
of the 1986 Code is amended by adding at the end thereof the
following new sentence: ** “For additional requirements in the
case of plans other than multiemployer plans, see subsection
(l).)l

(b) AMENDMENTS To ERISA.—

(1) In GENERAL.—Section 302 of ERISA (29 U.S.C. 1082) is
amended by redesignating subsection (d) as subsection (e) and by
inserting after subsection (c) the following new subsection:

“(d) ApDITIONAL FUNDING REQUIREMENTS FOR PLANS WHICH ARE
NoT MULTIEMPLOYER PLANS.—

94 Incorrect indention in copy.
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“(1) IN GeENERAL.—In the case of a defined benefit plan (other
than a multiemployer plan) which has an unfunded current
liability for any plan year, the amount charged to the funding
standard account for such plan year shall be increased by the
sum of—

“(A) the excess (if any) of—

“(i) the deficit reduction contribution determined
under paragraph (2) for such plan year, over

“(ii) the sum of the charges for such plan year under
subparagraphs (B) (other than clauses (iv) and (v)
thereof), (C), and (D) of subsection (b)(2), reduced by the
sum of the credits for such plan year under subpara-
graph (BXi) of subsection (b)3), plus

“(B) the unpredictable contingent event amount (if any)
for such plan year.

Such increase shall not exceed the amount necessary to increase
the funded current liability percentage to 100 percent.

‘(2) DEFICIT REDUCTION CONTRIBUTION.—For purposes of para-
graph (1), the deficit reduction contribution determined under
this paragraph for any plan year is the sum of—

“(A) the unfunded old liability amount, plus

*(B) the unfunded new liability amount.

“(3) UNFUNDED OLD LIABILITY AMOUNT.—For purposes of this
subsection—

“A) IN GENERAL.—The unfunded old liability amount
with respect to any plan for any plan year is the amount
necessary to amortize the unfunded old liability under the
plan in equal annual installments over a period of 18 plan
years (beginning with the lst plan year beginning after
December 31, 1988).

“(B) UNFUNDED OLD LIABILITY.—The term ‘unfunded old
liability’ means the unfunded current liability of the plan
as of the beginning of the 1st plan year beginning after
December 31, 1987 (determined without regard to any plan
aénsendment increasing liabilities adopted after October 16,
1987).

“(C) SPECIAL RULES FOR BENEFIT INCREASES UNDER EXIST-
ING COLLECTIVE BARGAINING AGREEMENTS.—

“(i) IN cENERAL.—In the case of a plan maintained
pursuant to 1 or more collective bargaining agreements
between employee representatives and the employer
ratified before October 17, 1987, the unfunded old li-
ability amount with respect to such plan for any plan
year shall be increased by the amount necessary to
amortize the unfunded existing benefit increase liabil-
ity in equal annual installments over a period of 18
plan years beginning with—

‘(D the plan year in which the benefit increase
with respect to such liability occurs, or

“(ID if the taxpayer elects, the 1st plan year
beginning after December 31, 1988.

“(ii) UNFUNDED EXISTING BENEFIT INCREASE LIABIL-
rriEs.—For purposes of clause (i), the unfunded existing
benefit increase liability means, with respect to any
benefit increase under the agreements described in
clause (i) which takes effect during or after the lst plan

1987-3 C.B.
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year beginning after December 31, 1987, the unfunded
current liability determined—
“(I) by taking into account only liabilities attrib-
utable to such benefit increase, and
“(II) by reducing the amount determined under
paragraph (8XA)ii) by the current liability deter-
mined without regard to such benefit increase.
“(1ii) EXTENSIONS, MODIFICATIONS, ETC. NOT TAKEN
INTO ACCOUNT.—For purposes of this subparagraph,
any extension, amendment, or other modification of an
agreement after October 16, 1987, shall not be taken
into account.
“(4) UNFUNDED NEW LIABILITY AMOUNT.—For purposes of this
subsection—

“(A) IN ceNERAL.—The unfunded new liability amount
with respect to any plan for any plan year is the applicable
percentage of the unfunded new liability.

“(B) UNFUNDED NEW LIABILITY.—The term ‘unfunded new
liability’ means the unfunded current liability of the plan
for the plan year determined without regard to—

“(1) the unamortized portion of the unfunded old
liability, and

“(ii) the liability with respect to any unpredictable
contingent event benefits (without regard to whether
the event has occurred).

‘‘C) APPLICABLE PERCENTAGE.—The term ‘applicable
percentage’ means, with respect to any plan year, 30 per-
cent, reduced by the product of—

“(i) .25 multiplied by
“(ii) the number of percentage points (if any) by
which the funded current liability percentage exceeds
35 percent.
“(5) UNPREDICTABLE CONTINGENT EVENT AMOUNT.—

“(A) IN GeENERAL.—The unpredictable contingent event
amount with respect to a plan for any plan year is an
amount equal to the greater of—

‘(i) the applicable percentage of the product of—
“I) 100 percent, reduced (but not below zero) by
the funded current liability percentage for the plan
year, multiplied by
“(II) the amount of unpredictable contingent Contracts.
event benefits paid during the plan year, including
(except as provided by the Secretary of the Treas-
ury) any payment for the purchase of an annuity
contract for a participant or beneficiary with re-
spect to such benefits, or
*(ii) the amount which would be determined for the
plan year if the unpredictable contingent event benefit
liabilities were amortized in equal annual installments
over 7 plan years (beginning with the plan year in
which such event occurs).
“(B) APPLICABLE PERCENTAGE.—
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“In the case of plan years The applicable
beginning in: percentage is:

‘C) PARAGRAPH NOT TO APPLY TO EXISTING BENEFITS.—
This paragraph shall not apply to unpredictable contingent
event benefits (and liabilities attributable thereto) for
which the event occurred before October 17, 1987.

“(D) SPECIAL RULE FOR FIRST YEAR OF AMORTIZATION.—
Unless the employer elects otherwise, the amount deter-
mined under subparagraph (A) for the plan year in which
the event occurs shall be equal to 150 percent of the amount
determined under subparagraph (A)1). The amount under
subparagraph (A)(ii) for subsequent plan years in the
amortization period shall be adjusted in the manner pro-
vided by the Secretary of the Treasury to reflect the ap-
plication of this subparagraph.

*(6) SPECIAL RULES FOR SMALL PLANS.—

‘“A) PLANS WITH 100 OR FEWER PARTICIPANTS.—This
subsection shall not apply to any plan for any plan year if
on each day during the preceding plan year such plan had
no more than 100 participants.

‘(B) PLANS WITH MORE THAN 100 BUT NOT MORE THAN 150
PARTICIPANTS.—In the case of a plan to which subparagraph
(A) does not apply and which on each day during the
preceding plan year had no more than 150 participants, the
amount of the increase under paragraph (1) for such plan
year shall be equal to the product of—

“(i) such increase determined without regard to this
subparagraph, multiplied by

“(ii) 2 percent for the highest number of participants
in excess of 100 on any such day.

“(C) AGGREGATION OF PLANS.—For purposes of this para-
graph, all defined benefit plans maintained by the same
employer (or any member of such employer’s controlled
group) shall be treated as 1 plan, but only employees of
such employer or member shall be taken into account.

“(7) CurreNT LIABILITY.—For purposes of this subsection—

“(A) IN GeENERAL.—The term ‘current liability’ means all
li]abilities to participants and their beneficiaries under the
plan.

“(B) TREATMENT OF UNPREDICTABLE CONTINGENT EVENT
BENEFITS.—

“(i) IN GENERAL.—For purposes of subparagraph (A),
any unpredictable contingent event benefit shall not be
taken into account until the event on which the benefit
is contingent occurs.

“(ii) UNPREDICTABLE CONTINGENT EVENT BENEFIT.—
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The term ‘unpredictable contingent event benefit’
means any benefit contingent on an event other than—
“(I) age, service, compensation, death, or disabil-
ity, or
“(II) an event which is reasonably and reliably
predictable (as determined by the Secretary of the
Treasury).

“(C) INTEREST RATES USED.—The rate of interest used to
determine current liability shall be the rate of interest used
under subsection (b)(5).

‘D) CERTAIN SERVICE DISREGARDED. —

“(i) IN GeENERAL.—In the case of a participant to
whom this subparagraph applies, only the applicable
percentage of the years of service before such individ-
ual became a participant shall be taken into account in
computing the current liability of the plan.

“(1i) APPLICABLE PERCENTAGE.—For purposes of this
subparagraph, the applicable percentage shall be deter-
mined as follows:

“If the years of The applicable
participation are: percentage is:
) S 20
2o 40
3. 60
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“(ii1) PARTICIPANTS TO WHOM SUBPARAGRAPH AP-
pLIES.—This subparagraph shall apply to any partici-
pant who, at the time of becoming a participant—

“(I) has not accrued any other benefit under any
defined benefit plan (whether or not terminated)
maintained by the employer or a member of the
same controlled group of which the employer is a
member, and

“(II) who first becomes a participant under the
psl’asn in a plan year beginning after December 31,
1987.

“(8) OTHER DEFINITIONS.—For purposes of this subsection—

“{A) UNFUNDED CURRENT LIABILITY.—The term ‘unfunded
current liability’ means, with respect to any plan year, the
excess (if any) of—

‘(i) the current liability under the plan, over

“(ii) value of the plan’s assets determined under
subsection (c)2) reduced by any credit balance in the
funding standard account.

“(B) FUNDED CURRENT LIABILITY PERCENTAGE.—The term
‘funded current liability percentage’ means, with respect to
any plan year, the percentage which—

“(i) the amount determined under subparagraph
(A)ii), is of

“(ii) the current liability under the plan.

“(C) CONTROLLED GrOUP.—The term ‘controlled group’
means any group treated as a single employer under
subsections %2 (b), (¢), (m), and (0) of section 414 of the
Internal Revenue Code of 1986.

‘(D) ADJUSTMENTS TO PREVENT OMISSIONS AND DUPLICA-
TIONS.—The Secretary of the Treasury shall provide such
adjustments in the unfunded old liability amount, the un-

#% Copy read “‘subsection”.
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26 USC 412 note.

Regulations.
26 USC 412.

Regulations.
29 USC 1082.

26 USC 412 note.

funded new liability amount, the unpredictable contingent
event amount, the current payment amount, and any other
charges or credits under this section as are necessary to
avoid duplication or omission of any factors in the deter-
mination of such amounts, charges, or credits.”

(c) Revision oF VaLuaTioN REGuLATIONs.—Effective with respect
to plan years beginning after December 31, 1987, the provisions of
the regulations prescribed under section 412(c)2) of the 1986 Code
which permit asset valuations to be based on a range between 85
percent and 115 percent of average value shall have no force and
effect with respect to plans other than multiemployer plans (as
defined in section 414(f) of the 1986 Code). The Secretary of the
Treasury or his delegate shall amend such regulations to carry out
the purposes of the preceding sentence.

(d) VaLuAaTION OF BoNDS.—

(1) AMENDMENT TO 1986 CODE.—Subparagraph (B) of section
412(c)X2) of the 1986 Code is amended by adding at the end
thereof the following new sentence: “In the case of a plan other
than a multiemployer plan, this subparagraph shall not apply,
but the Secretary may by regulations provide that the value of
any dedicated bond portfolio of such plan shall be determined
by using the interest rate under subsection (b)5).”

(2) AMENDMENT To ERISA.—Subparagraph (B) of section
302(c)2) of ERISA is amended by adding at the end thereof the
following new sentence: “In the case of a plan other than a
multiemployer plan, this subparagraph shall not apply, but the
Secretary of the Treasury may by regulations provide that the
value of any dedicated bond portfolio of such plan shall be
determined by using the interest rate under subsection (bX5).”

(e) EFFECTIVE DATE.—

(1) IN ceNERAL.—Except as provided in this subsection, the
amendments made by this section shall apply with respect to
plan years beginning after December 31, 1988.

(2) SuBsecTIONS (C) AND (D).—The amendments made by
subsections (c) and (d) shall apply with respect to years begin-
ning after December 31, 1987.

(3) SPECIAL RULE FOR STEEL COMPANIES.—

(A) IN cEneraL.—For any plan year beginning before
January 1, 1994, any increase in the funding standard
account under section 412(1) of the 1986 Code or section
302(d) of ERISA (as added by this section) with respect to
any steel employee plan shall not exceed the sum of—

(i) the required percentage of the current liability
under such plan, plus

(ii) the amount determined under subparagraph (CXi)
for such plan year.

(B) REQUIRED PERCENTAGE.—For purposes of subpara-
graph (A), the term “required percentage” means, with
respect to any plan year, the excess (if any) of—

(i) the sum of —

() the funded current liability percentage as of
the beginning of the 1st plan year beginning after
December 31, 1988 (determined without regard to
ai1y plan amendment adopted after June 30, 1987),
plus

(I 1 percentage point for the plan year for
which the determination under this paragraph is
being made and for each prior plan year beginning
after December 31, 1988, over

62 1987-3 C.B.



PUBLIC LAW 100-203—DEC. 22, 1987 101 STAT. 1330-343

(ii) the funded current liability percentage as of the
beginning of the plan year for which such determina-
tion is being made.

(C) SPECIAL RULES FOR CONTINGENT EVENTS.—In the case
of any unpredictable contingent event benefit with respect
to which the event on which such benefits are contingent
occurs after December 17, 1987—

(i) AMORTIZATION AMOUNT.—For purposes of subpara-
graph (AXii), the amount determined under this clause
for any plan year is the amount which would be deter-
mined if the unpredictable contingent event benefit
liability were amortized in equal annual installments
over 10 plan years (beginning with the plan year in
which such event occurs).

(1i) BENEFIT AND CONTRIBUTIONS NOT TAKEN INTO AC-
counT.—For purposes of subparagraph (B), in deter-
mining the funded current liability percentage for any
plan year, there shall not be taken into account—

(I) the unpredictable contingent event benefit
liability, or

(II) any amount contributed to the plan which is
attributable to clause (i).

(D) STEEL EMPLOYEE PLAN.—For purposes of this para-
graph, the term ‘“steel employee plan’ means any plan if—

(i) such plan is maintained by a steel company, and

(ii) substantially all of the employees covered by such
plan are employees of such company.

(E) OtHER DEFINITIONS.—For purposes of this para-
graph—

(i) SteEEL comPaNY.—The term “steel company”
means any corporation described in section 806(b) of
the Steel Import Stabilization Act.

(ii) OTHER DEFINITIONS.—The terms “current liabil-
ity”, “funded current liability percentage”, and
‘“unpredictable contingent event benefit”’ have the
meanings given such terms by section 412(1) of the 1986
Code (as added by this section).

(F)*5 SpeciaL RULE.—The provisions of this paragraph
shall apply in the case of a company which was originally
incorporated on April 25, 1927, in Michigan and reincorpo-
rated on June 3, 1968, in Delaware in the same manner as if
such company were a steel company.

SEC. 9304. TIME FOR MAKING CONTRIBUTIONS.

(a) Periop DuriNG WHICH CONTRIBUTIONS MAYy BE MADE AFTER
CLOSE OF YEAR.—

(1) AMENDMENT TO 1986 CODE.—Paragraph (10) of section
412(c) of the 1986 Code (relating to time when certain contribu-
tions deemed made) is amended to read as follows:

“10) TIME WHEN CERTAIN CONTRIBUTIONS DEEMED MADE.—For
purposes of this section—

‘A) PLANS OTHER THAN MULTIEMPLOYER PLANS.—In the
case of a plan other than a multiemployer plan, any con:
tributions for a plan year made by an employer during the

period—

95 Copy read ‘(E)".
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‘(i) beginning on the day after the last day of such
plan year, and
“(ii) ending on the day which is 82 months after the
close of the plan year,
shall be deemed to have been made on such last day.
“(B) MULTIEMPLOYER PLANS.—In the case of a multiem-
ployer plan, any contributions for a plan year made by an
employer after the last day of such plan year, but not later
than two and one-half months after such day, shall be
deemed to have been made on such last day. For purposes of
this subparagraph, such two and one-half month period
may be extended for not more than six months under
regulations prescribed by the Secretary.”

(2) AMENDMENT TO ERISA.—Paragraph (10) of section 302(c)-of
ERISA (relating to time when certain contributions deemed
made) (29 U.S.C. 1082(cX10)) 26 is amended to read as follows:

“(10) For purposes of this section—

“(A) In the case of a plan other than a multiemployer plan,
any contributions for a plan year made by an employer during
the period—

“(1) beginning on the day after the last day of such plan
year, and
‘“ii) ending on the date which is 8% months after the
close of the plan year,
shall be deemed to have been made on such last day.

“(B) In the case of a multiemployer plan, any contributions
for a plan year made by an employer after the last day of such
plan year, but not later than two and one-half months after
such day, shall be deemed to have been made on such last day.

Regulations. For purposes of this subparagraph, such two and one-half
month period may be extended for not more than six months
under regulations prescribed by the Secretary of the Treasury.”

26 USC 412 note. (3) EFFECTIVE DATE.—The amendments made by this subsec-
%’8!}7 shall apply to plan years beginning after December 31,

(b) QUARTERLY ESTIMATED PAYMENTS REQUIRED.—
(1) AMENDMENT TO 1986 CODE.—Section 412 of the 1986 Code
26 USC 412. (relating to minimum funding standard) is amended by adding
at the end thereof the following new subsection:
“(m) QUARTERLY CONTRIBUTIONS REQUIRED.—

“(1) IN GeNERAL.—If a plan (other than a multiemployer plan)
fails to pay the full amount of a required installment for any
plan year, then the rate of interest charged to the funding
standard account under subsection (bX5) with respect to the
amount of the underpayment for the period of the
underpayment shall be equal to the greater of—

“(A) 175 percent of the Federal mid-term rate (as in effect
under section 1274 for the 1st month of such plan year), or
“(B) the rate under subsection (bX5).

“(2) AMOUNT OF UNDERPAYMENT, PERIOD OF UNDERPAYMENT.—
For purposes of paragraph (1)—

“(A) AMouNT.—The amount of the underpayment shall
be the excess of—
‘(i) the required installment, over

96 Copy read “1082(cX10)”.
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“(ii) the amount (if any) of the installment contrib-
uted to or under the plan on or before the due date for
the installment.

“(B) PeriOoD OF UNDERPAYMENT.—The period for which
interest is charged under this subsection with regard to any
portion of the underpayment shall run from the due date
for the installment to the date on which such portion is
contributed to or under the plan (determined without
regard to subsection (cX10)).

‘C) ORDER OF CREDITING CONTRIBUTIONS.—For purposes
of subparagraph (AXii), contributions shall be credited
against unpaid required installments in the order in which
such installments are required to be paid.

‘“3) NUMBER OF REQUIRED INSTALLMENTS, DUE DATES.—For
purposes of this subsection—

‘(A) PAYABLE IN 4 INSTALLMENTS.—There shall be 4 re-
quired installments for each plan year.

‘(B) TIME FOR PAYMENT OF INSTALLMENTS. —

“In the case of the following

required installments: The due date is:
Ist....c..... April 15
2nd.......c... July 15
3rd.... October 15
4th............ . JESEORIOPTRR January 15 of the

following year.

“(4) AMOUNT OF REQUIRED INSTALLMENT.—For purposes of this
subsection—

“(A) IN ceNErRAL.—The amount of any required install-
ment shall be the applicable percentage of the required
annual payment.

‘B) REQUIRED ANNUAL PAYMENT.—For purposes of
subparagraph (A), the term ‘required annual payment’
means the lesser of —

(i) 90 percent of the amount required to be contrib-
uted to or under the plan by the employer for the plan
year under section 412 (without regard to any waiver
under subsection (c) thereof), or

“(ii) 100 percent of the amount so required for the
preceding plan year.

Clause (ii) shall not apply if the preceding plan year was not
a year of 12 months.

“(C) APPLICABLE PERCENTAGE.—For purposes of subpara-
graph (A), the applicable percentage shall be determined in
accordance with the following table:

“For plan years The applicable
beginning in: percentage is:

“(D) SPECIAL RULES FOR UNPREDICTABLE CONTINGENT
EVENT BENEFITS.—In the case of a plan with any unpredict-
able contingent event benefit liabilities—

“(i) such liabilities shall not be taken intc account in
computing the required annual payment under
subparagraph (B), and
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“(i1) each required installment shall be increased by
the greater of—

“I) the amount of benefits described in subsec-
tion (IX5XAXi) paid during the 3-month period
preceding the month in which the due date for
such installment occurs, or

“(ID) 25 percent of the amount determined under
subsection (IX5XAXii) for the plan year.

“(5) FISCAL YEARS AND SHORT YEARS.—

“(A) FiscaL YEARS.—In applying this subsection to a plan
year beginning on any date other than January 1, there
shall be substituted for the months specified in this subsec-
tion, the months which correspond thereto.

“(B) SHORT PLAN YEAR.—This subsection shall be applied
to plan years of less than 12 months in accordance with
regulations prescribed by the Secretary.”

(2) AMENDMENT TO ERISA.—Section 302 of ERISA (29 U.S.C.
1082) is amended by redesignating subsection (e) as subsection
(D and by inserting after subsection (d) the following new
subsection:

“(e) QUARTERLY CoNTRIBUTIONS REQUIRED.—

“(1) IN GeNERAL.—If a plan (other than a multiemployer plan
fails to pay the full amount of a required installment for any
plan year, then the rate of interest charged to the funding
standard account under subsection (bX5) with respect to the
amount of the underpayment for the period of the
underpayment shall be equal to the greater of —

“(A) 175 percent of the Federal mid-term rate (as in effect
under section 1274 of the Internal Revenue Code of 1986 for
the 1st month of such plan year), or

“(B) the rate under subsection (bX5).

“(2) AMOUNT OF UNDERPAYMENT, PERIOD OF UNDERPAYMENT.—
For purposes of paragraph (1)—

“(A) AMoUNT.—The amount of the underpayment shall
be the excess of—

“(i) the required installment, over

“(ii) the amount (if any) of the installment contrib-
uted to or under the plan on or before the due date for
the installment.

“(B) PEriOD OF UNDERPAYMENT.—The period for which
any interest is charged under this subsection with respect
to any portion of the underpayment shall run from the due
date for the installment to the date on which such portion
is contributed to or under the plan (determined without
regard to subsection (c)10)).

“(C) ORDER OF CREDITING CONTRIBUTIONS.—For purposes
of subparagraph (A)ii), contributions shall be credited
against unpaid required installments in the order in which
such installments are required to be paid.

“(3) NUMBER OF REQUIRED INSTALLMENTS, DUE DATES.—For
purposes of this subsection—

“(A) PAYABLE IN 4 INSTALLMENTS.—There shall be 4 re-
quired installments for each plan year.

“(B) TIME FOR PAYMENT OF INSTALLMENTS, —
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“In the case of the following
required installments: The due date is:
April 15
July 15
October 15
January 15 of the
following year.

“(4) AMOUNT OF REQUIRED INSTALLMENT.—For purposes of this
subsection—

“(A) IN GENERAL.—The amount of any required install-
ment shall be the applicable percentage of the required
annual payment.

“B) REQUIRED ANNUAL PAYMENT.—For purposes of
subparagraph (A), the term ‘required annual payment’
means the lesser of—

““(i) 90 percent of the amount required to be contrib-
uted to or under the plan by the employer for the plan
year under section 412 of the Internal Revenue Code of
1986 (without regard to any waiver under subsection (c)
thereof), or

“(ii) 100 percent of the amount so required for the
preceding plan year.

Clause (ii) shall not apply if the preceding plan year was not
a year of 12 months.

“C) APPLICABLE PERCENTAGE.—For purposes of subpara-
graph (A), the applicable percentage shall be determined in
accordance with the following table:

“For plan years The applicable
beginning in: percentage is:
1990... 125
1991 e, 18.75
1992 and thereafter 25.

‘(D) SPECIAL RULES FOR UNPREDICTABLE CONTINGENT
EVENT BENEFITS.—In the case of a plan with any unpredict-
able contingent event benefit liabilities—

“(1) such liabilities shall not be taken into account in
computing the required annual payment under
subparagraph (B), and

“(ii) each required installment shall be increased by
the greater of—

“(I) the amount of benefits described in subsec-
tion (dX5XA)Xi) paid during the 3-month period
preceding the month in which the due date for
such installment occurs, or

“(II) 25 percent of the amount determined under
subsection (dX5)AXii) for the plan year.

“(5) F1SCAL YEARS AND SHORT YEARS.—

“(A) FiscaL YEARs.—In applying this subsection to a plan
year beginning on any date other than January 1, there
shall be substituted for the months specified in this subsec-
tion, the months which correspond thereto.

“(B) SHoRT PLAN YEAR.—This section shall be applied to Regulations.
plan years of less than 12 months in accordance with
regulations prescribed by the Secretary of the Treasury.”

(3) EFFecTivE DATE.—The amendments made by this subsec- 26 USC 412 note.
tion shall apply with respect to plan years beginning after 1988,
(c) INCREASE IN ExciSse TAXx FroM 5 PERCENT T0 10 PERCENT.—
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26 USC 4971.

26 USC 4971
note.

(1) IN GENERAL.—Section 4971(a) of the 1986 Code (relating to
initial tax on failure to meet minimum funding standards) is
amended by striking out “5 percent” and inserting in lieu
thereof “10 percent (5 percent in the case of a multiemployer
plan)”.

(2) EFFECTIVE DATE.—The amendments made by this subsec-
tion shall apply to plan years beginning after 1988.

(d) REQUIREMENT oF NoTice.—Section 101 of ERISA (relating to
duty of disclosure and reporting) (29 U.S.C. 1021) is amended by
redesignating subsection (d) as subsection (e) and by inserting after
subsection (c) the following new subsection:

“(d) Notice oF FaiLure To MeEr MiniMum FUuNDING STAND-
ARDS.—

“(1) IN cENERAL.—If an employer of a plan other than a
multiemployer plan fails to make a required installment or
other payment required to meet the minimum funding standard
under section 302 to a plan before the 60th day following the
due date for such installment or other payment, the employer
shall notify each participant and beneficiary (including an alter-
nate payee as defined in section 206(dX3XK)) of such plan of
such failure. Such notice shall be made at such time and in such
manner as the Secretary may prescribe.

“(2) SUBSECTION NOT TO APPLY IF WAIVER PENDING.—This
subsection shall not apply to any failure if the employer has
filed a waiver request under section 303 with respect to the plan
year to which the required installment relates, except that if
the waiver request is denied, notice under paragraph (1) shall be
provided within 60 days after the date of such denial.

“(3) DeFiNITIONS.—For purposes of this subsection, the terms
‘required installment’ and ‘due date’ have the same meanings
given such terms by section 302(e).”

(e) ImposITION OF LIEN WHERE FAILURE TO MAKE REQUIRED CON-
TRIBUTIONS.—

(1) AMENDMENT TO 1986 CODE.—Section 412 of the 1986 Code
(as amended by this subtitle) is amended by adding at the end
thereof the following new subsection:

“(n) ImpoSITION OF LiIEN WHERE FAILURE To MAKE REQUIRED
CONTRIBUTIONS.—

“(1) IN GENERAL.—In the case of a plan to which this section
applies, if—

“(A) any person fails to make a required installment
under subsection (m) or any other payment required under
this section before the due date for such installment or
other payment, and

“B) the unpaid balance of such installment or other
payment (including interest), when added to the aggregate
unpaid balance of all preceding such installments or other
payments for which payment was not made before the due
date (including interest), exceeds $1,000,000,

then there shall be a lien in favor of the plan in the amount
determined under paragraph (3) upon all property and rights .o
property, whether real or personal, belonging to such person
and any other person who is a member of the same controlled
group of which such person is a member.

“(2) PLANS TO WHICH SUBSECTION APPLIES.—This subsection
shall apply to a defined benefit plan (other than a multiem-
ployer plan) for any plan year for which the funded curr nt
liability percentage (within the meaning of subsection (IX8XR))
of such plan is less than 100 percent.
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“(3) AMOUNT OF LIEN.—For purposes of paragraph (1), the
amount of the lien shall be equal to the lesser of—

“(A) the amount by which the unpaid balances described
in paragraph (1XB) (including interest) exceed $1,000,000, or

“(B) the aggregate unpaid balance of required install-
ments and other payments required under this section
(including interest)—

“(i) for plan years beginning after 1987, and
“(ii) for which payment has not been made before the
due date.

“(4) NOTICE OF FAILURE; LIEN.—

“(A) NOTICE OF FAILURE.—A person committing a failure
described in paragraph (1) shall notify the Pension Benefit
Guaranty Corporation of such failure within 10 days of the
due date for the required installment or other payment.

‘(B) PEr1OD OF LIEN.—The lien imposed by paragraph (1)
shall arise on the 60th day following the due date for the
required installment or other payment and shall continue
until the last day of the first plan year in which the plan
ceases to be described in paragraph (1XB). Such lien shall
continue to run without regard to whether such plan
continues to be described in paragraph (2) during the period
referred to in the preceding sentence.

“C) CERTAIN RULES TO APPLY.—Any amount with respect
to which a lien is imposed under paragraph (1) shall be
treated as taxes due and owing the United States and rules
similar to the rules of subsections (c), (d), and (e) of section
4068 of the Employee Retirement Income Security Act of
1974 shall apply with respect to a lien imposed by subsec-
tion (a) and the amount with respect to such lien.

“(5) ENFORCEMENT.—Any lien created under paragraph (1)
may be perfected and enforced only by the Pension Benefit
Guaranty Corporation, or at the direction of the Pension Benefit
Guaranty Corporation, by the contributing sponsor (or any
member of the controlled group of the contributing sponsor).

“(6) DEFINITIONS.—FoOr purposes of this subsection—

“(A) DUE DATE; REQUIRED INSTALLMENT.—The terms ‘due
date’ and ‘required installment’ have the meanings given
such terms by subsection (m), except that in the case of a
payment other than a required installment, the due date
shall be the date such payment is required to be made
under this section.??

“B) CoNTROLLED GROUP.—The term ‘controlled group’
means any group treated as a single employer under
subsections (b), (¢}, (m), and (0) of section 414.”

(2) AMENDMENT TO ERISA.—Section 302 of ERISA (as amended
by this subtitle) (29 U.S.C. 1082) is amended by redesignating
subsection (f) as subsection (g) and by adding after subsection (e)
the following new subsection:

“f) ImposiTION OF LIEN WHERE FAILURE TO MAKE REQUIRED CON-
TRIBUTIONS.—

“(1) IN ceENERAL.—In the case of a plan to which this section

applies, if—

87 Copy read “section.” ™.
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“(A) any person fails to make a required installment
under subsection (e) or any other payment required under
this section before the due date for such installment or
other payment, and

“(B) ti:e unpaid balance of such installment or other
payment (including interest), when added to the aggregate
unpaid balance of all preceding such installments or other
payments for which payment was not made before the due
date (including interest), exceeds $1,000,000,

then there shall be a lien in favor of the plan in the amount
determined under paragraph (3) upon all property and rights to
property, whether real or personal, belonging to such person
and any other person who is a member of the same controlled
group of which such person is a member.

“(2) PLANS TO WHICH SUBSECTION APPLIES.—This subsection
shall apply to a defined benefit plan (other than a multiem-
ployer plan) for any plan year for which the funded current
liability percentage (within the meaning of subsection (d)X8XB))
of such plan is less than 100 percent.

“(3) AMounT ofF LIEN.—For purposes of paragraph (1), the
amount of the lien shall be equal to the lesser of —

““(A) the amount by which the unpaid balances described
in paragraph (1XB) (including interest) exceed $1,000,000, or

“(B) the aggregate unpaid balance of required install-
ments and other payments required under this section
(including interest)—

‘(i) for plan years beginning after 1987, and
“(i1) for which payment has not been made before the
due date.

“(4) NOTICE OF FAILURE; LIEN.—

“(A) NOTICE OF FAILURE.—A person committing a failure
described in paragraph (1) shall notify the Pension Benefit
Guaranty Corporation of such failure within 10 days of the
due date for the required installment or other payment.

“(B) Per1op oF LIEN.—The lien imposed by paragraph (1)
shall arise on the 60th day following the due date for the
required installment or other payment and shall continue
until the last day of the first plan year in which the plan
ceases to be described in paragraph (1XB). Such lien shall
continue to run without regard to whether such plan
continues to be described in paragraph (2) during the period
referred to in the preceding sentence.

“(C) CERTAIN RULES TO APPLY.—Any amount with respect
to which a lien is imposed under paragraph (1) shall be
treated as taxes due and owing the United States and rules
similar to the rules of subsections \¢), (d), and (e) of section
4068 shall apply with respect to a lien imposed by subsec-
tion (a) and the amount with respect to such lien.

“(5) ENFORCEMENT.—Any lien created under paragraph (1)
may be perfected and enforced only by the Pension Benefit
Guaranty Corporation, or at the direction of the Pension Benefit
Guaranty Corporation, by the contributing sponsor (or any
member of the controlled group of the contributing sponsor).

“(6) DerintTIONS.—For purposes of this subsection—

‘A) DUE DATE; REQUIRED INSTALLMENT.—The terms ‘due
date’ and ‘required installment’ have the meanings given
such terms by subsection (e), except that in the case of a
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payment other than a required instaliment, the due date
shall be the date such payment is required to be made
under this section.”
“(B) ConTrROLLED GROUP.—The term ‘controlled group’
means any group treated as a single employer under
subsections (b}, (c), (m), and (o) of section 414 of the Internal
Revenue Code of 1986.”
(3) EFFecTIVE DATE.—The amendments made by this subsec- 26 USC 412 note.
tion shall apply to plan years beginning after December 31,
1987.

SEC. 9305. LIABILITY OF MEMBERS OF CONTROLLED GROUP FOR TAXES
ON FAILURE TO MEET MINIMUM FUNDING STANDARDS AND
TO MAKE MINIMUM FUNDING CONTRIBUTIONS,

(a) Excise Tax.—

(1) IN GeENERAL.—Section 4971 of the 1986 Code (relating to 26 USC 4971.
taxes on failure to meet minimum funding standards) is
amended by redesignating subsection (e) as subsection (f) and by
inserting after subsection (d) the following new subsection:

“(e) L1aBILITY FOR TaXx.—

“(1) IN GENERAL.—Except as provided in paragraph (2), the
tax imposed by subsection (a) or (b) shall be paid by the
employer responsible for contributing to or under the plan the
amount described in section 412(b)3XA).

“(2) JOINT AND SEVERAL LIABILITY WHERE EMPLOYER MEMBER
OF CONTROLLED GROUP.—

“(A) IN GeENERAL.—In the case of a plan other than a
multiemployer plan, if the employer referred to in para-
graph (1) is a member of a controlled group, each member of
such group shall be jointly and severally liable for the tax
imposed by subsection (a) or (b).

“(B) CoNTROLLED GrOUP.—For purposes of subparagraph
(A), the term ‘controlled group’ means any group treated as
a single employer under subsection (b), (c), (m), or (o) of
section 414.”

(2) TECHNICAL AMENDMENTS.—

(A) Subsection (a) of section 4971 of the 1986 Coae is
amended by striking out the last sentence.

(B) Subsection (b) of section 4971 of the 1986 Code is
amended by striking out the last sentence.

(b) MiNntMUM FUNDING CONTRIBUTIONS.—

(1) AMENDMENT TO 1986 CODE.—Section 412(c) of the 1986 Code
is amended by adding at the end thereof the following new
paragraph:

*(11) L1ABILITY FOR CONTRIBUTIONS.—

“(A) IN GENERAL.—Except as provided in subparagraph
{B), the amount of any contribution required by this section
and any required installments under subsection (m) shall be
paid by the employer responsible for contributing to or
under the plan the amount described in subsecdtion (b)3XA).

“(B) JOINT AND SEVERAL LIABILITY WHERE EMPLOYER
MEMBER OF CONTROLLED GROUP.~—~

“(i) IN GENERAL.—In the case of a plan other than a
multiemployer plan, if the employer referred to in
subparagraph (A) is a member of a controlled group,
each member of such group shall be jointly and sever-
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ally liable for payment of such contribution or required
installment.

“(ii) CoNTROLLED GROUP.—For purposes of clause (1),
the term ‘controlled group’ means any group treated as
a single employer under subsection (b}, (¢}, (m), or (o) of
section 414.”

(2) AMENDMENT TO ERISA.—Section 302(c) of ERISA (29 U.S.C.
1082(c)) is amended by adding at the end thereof the following
new paragraph:

“(11) L1ABILITY FOR CONTRIBUTIONS.—

‘A) IN GENERAL.—Except as provided in subparagraph
(B), the amount of any contribution required by this section
and any required installments under subsection (e) shall be
paid by the employer responsible for contributing to or
under the plan the amount described in subsection (bX3XA).

“(B) JOINT AND SEVERAL LIABILITY WHERE EMPLOYER
MEMBER OF CONTROLLED GROUP.—

“(i) IN GENERAL.—In the case of a plan other than a
multiemployer plan, if the employer referred to in
subparagraph (A) is a member of a controlled group,
each member of such group shall be jointly and sever-
ally liable for payment of such contribution or required
installment.

“(i1) CoNTROLLED GROUP.—For purposes of clause (i),
the term ‘controlled group’ means any group treated as
a single employer under subsection (b), (c), (m), or (o) of
section 414 of the Internal Revenue Code of 1986.” 98

26 USC 414. (¢) CoNFORMING AMENDMENT.—Section 414(b) of the 1986 Code is

amended by striking out “the minimum funding standard of section
412, the tax imposed by section 4971, and”.

26 USC 412 note. (d) EFFecTIivE DATE.—The amendments made by this section shall

72

apply with respect to plan years beginning after December 31, 1987.
SEC. 9306. FUNDING WAIVERS.

(a) REQUIREMENTS FOR WAIVERS.—

(1) AMENDMENTS TO 1986 CODE.—

(A) APPLICATION MUST BE SUBMITTED BEFORE DATE 2%
MONTHS AFTER CLOSE OF YEAR.—Subsection (d) of section 412
of the 1986 Code (relating to variance from minimum fund-
ing standard) is amended by adding at the end thereof the
following new paragraph:

“/(4) APPLICATION MUST BE SUBMITTED BEFORE DATE 2% MONTHS
AFTER CLOSE OF YEAR.—In the case of a plan other than a
multiemployer plan, no waiver may be granted under this
subsection with respect to any plan for any plan year unless an
application therefor is submitted to the Secre not later than
the 15th day of the 3rd month beginning after the close of such
plan year.”

(B) WAIVER ALLOWED ONLY FOR TEMPORARY HARDSHIP.—
Subsection (d) of section 412 of the 1986 Code is amended—

(i) by striking out “substantial business hardship” in
paragraphs (1) and (2) and inserting in lieu thereof
‘temporary substantial business hardship (substantial
business hardship in the case of a multiemployer
plan)”, and

8 Indention on paragraphs “ ‘(11)”, “ “(A)", * (B)", “ ‘(i)”", and * ‘(ii)", incorrect.
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(ii) by striking out “suBsSTANTIAL” in the headings of
paragraphs (1) and (2).

(C) HARDSHIP MUST ALSO EXIST AT CONTROLLED GROUP
LEVEL.—Subsection (d) of section 412 of the 1986 Code is 26 USC 412.
amended by adding at the end thereof the following new
paragraph:

“(5) SPECIAL RULE IF¥ EMPLOYER IS MEMBER OF CONTROLLED
GROUP.—

“(A) IN GENERAL.—In the case of a plan other than a
multiemployer plan, if an employer is a member of a
controlled group, the temporary substantial business hard-
ship requirements of paragraph (1) shall be treated as met
only if such requirements are met—

‘““(i) with respect to such employer, and
‘“(ii) with respect to the controlled group of which
such employer is a member (determined by treating all
members of such group as a single employer).
The Secretary may provide that an analysis of a trade or
business or industry of a member need not be conducted if
the Secretary determines such analysis is not necessary
because the taking into account of such member would not
significantly affect the determination under this subsection.

“(B) CONTROLLED GROUP.—For purposes of subparagraph
(A), the term ‘controlled group’ means any group treated as
a single employer under subsection (b), (c), (m), or (0) of
section 414.”

(2) AMENDMENTS TO ERISA.—

(A) APPLICATION MUST BE SUBMITTED BEFORE DATE 22
MONTHS AFTER CLOSE OF YEAR.—Section 303 of ERISA (relat-
ing to variance from minimum funding standard) (29 U.S.C.
1083) is amended by redesignating subsection (d) as subsec-
tion () and by inserting after subsection (c) the following
new subsection:

“(d) Spec1AL RULES.—

“(1) APPLICATION MUST BE SUBMITTED BEFORE DATE 2% MONTHS
AFTER CLOSE OF YEAR.—In the case of a plan other than a
multiemployer plan, no waiver may be granted under this
section with respect to any plan for any plan year unless an
application therefor is submitted to the Secretary of the Treas-
ury not later than the 15th day of the 3rd month beginning
after the close of such plan year.”

(B) WAIVER ALLOWED ONLY FOR TEMPORARY HARDSHIP.—
Section 303 of ERISA (29 U.S.C. 1083) is amended by strik-
ing out “substantial business hardship” in subsections (a)
and (b) and inserting in lieu thereof “temporary substantial
business hardship (substantial business hardship in the
case of a multiemployer plan)”.

(C) HARDSHIP MUST ALSO EXIST AT CONTROLLED GROUP
LEVEL.—Subsection (d) of section 303 of ERISA (as amended
by subparagraph (A)) (29 U.S.C. 1083) is amended by adding
at the end thereof the following new paragraph:

‘2) SPECIAL RULE IF EMPLOYER IS MEMBER OF CONTROLLED
GROUP.—

“(A) IN GENERAL.—In the case of a plan other than a
multiemployer plan, if an employer is a member of a
controlled group, the temporary substantial business hard-
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ship requirements of subsection (a) shall be treated as met
only if such requirements are met—
“(i) with respect to such employer, and
“(i1) with respect to the controlled group of which
such employer is a member (determined by treating all
members of such group as a single employer).
The Secretary of the Treasury may provide that an analysis
of a trade or business or industry of a member need not be
conducted if the Secretary of the Treasury determines such
analysis is not necessary because the taking into account of
such member would not significantly affect the determina-
tion under this subsection.

“{B) CONTROLLED GROUP.—For purposes of subparagraph
(A), the term ‘controlled group’ means any group treated as
a single employer under subsection (b), (c), (m), or (o) of
section 414 of the Internal Revenue Code of 1986.”

(b) FREQUENCY OF WAIVERS.—
(1) AMENDMENTS TO 1986 CODE.—The second sentence of sec-

tion 412(dX1) of the 1986 Code is amended by striking out “more

than 5 of any 15” and inserting in lieu thereof “more than 3 of
any 15 (5 of any 15 in the case of a multiemployer plan)’.
(2) AMENDMENTS TO ERISA.—The second sentence of section
303(a) of ERISA (29 U.S.C. 1083(a)) is amended by striking out
“more than 5 of any 15” and inserting in lieu thereof “more
t};an 3 of any 15 (5 of any 15 in the case of a multiemployer
plan)”.
(c) INTEREST ON REPAYMENT OF WAIVED CONTRIBUTIONS.—
(1) AMENDMENTS TO 1986 CODE.—

(A) Paragraph (1) of section 412(d) of the 1986 Code is
amended by striking out the last sentence and inserting in
lieu thereof the following new sentence: “The interest rate
used for purposes of computing the amortization charge
described in subsection (bX2XC) for any plan year shall be—

“(A) in the case of a plan other than a multiemployer
plan, the greater of (i) 150 percent of the Federal mid-
term rate (as in effect under section 1274 for the 1st
month of such plan year), or (ii) the rate of interest
used under the plan in determining costs, and

“(B) in the case of a multiemployer plan, the rate
determined under section 6621(b).”

(B) Subsection (e) of section 412 of the 1986 Code is
amended by striking out the last sentence and inserting in
lieu thereof the following new sentence: “In the case of a
plan other than a multiemployer plan, the interest rate.
applicable for any plan year under any arrangement en-
tered into by the Secretary in connection with an extension
granted under this subsection shall be the greater of (A) 150
percent of the Federal mid-term rate (as in effect under
section 1274 for the 1st month of such plan year), or (B) the
rate of interest used under the plan in determining costs. In
the case of a multiemployer plan, such rate shall be the
rate determined under section 6621(b).”

(2) AMENDMENTS TO ERISA.—

1987-3 C.B.

(A) Subsection (a) of section 303 of ERISA (29 US.C.
1083(a)) is amended by striking out the last sentence and
inserting in lieu thereof the following new sentence: “The
interest rate used for purposes of computing the amortiza-
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tion charge described in subsection (bX2XC) for any plan
year shall be—
“(A) in the case of a plan other than a multiemployer
plan, the greater of (i) 150 percent of the Federal mid-
term rate (as in effect under section 1274 of the In-
ternal Revenue Code of 1986 for the 1st month of such
plan year), or (ii) the rate of interest used under the
plan in determining costs, and
“(B) in the case of a multiemployer plan, the rate
determined under section 6621(b).”
(B) Subsection (a) of section 304 of ERISA (29 U.S.C.
1084(a)) is amended by striking out the last sentence and
inserting in lieu thereof the following new sentence:
“In the case of a plan other than a multiemployer plan, the interest
rate applicable for any plan year under any arrangement entered
into by the Secretary in connection with an extension granted under
this subsection shall be the greater of (A) 150 percent of the Federal
mid-term rate (as in effect under section 1274 of the Internal
Revenue Code of 1986 for the 1st month of such plan year), or (B) the
rate of interest used under the plan in determining costs. In the case
of a multiemployer plan, such rate shall be the rate determined
under section 6621(b) of such Code.”
(d) NoricE To PARTICIPANTS OF APPLICATION FOR FUNDING
WAIVERS.—

(1) AMENDMENT TO 1986 CODE.—Section 412 (fX4XA) of the 1986
Code (relating to advance notice) is amended by striking out
“plan.” and inserting in lieu thereof “plan, and each partici-
pant, beneficiary, and alternate payee (within the meaning of
section 414(p)8)). Such notice shall include a description of the
extent to which the plan is funded for benefits which are
guaranteed under title IV of such Act and the benefit
liabilities.”.

(2) AMENDMENT TO ERIsA.—Section 303(eX1) of ERISA (relat-
ing to advance notice) (29 U.S.C. 1083(eX1)) is amended by
striking out “plan.” and inserting in lieu thereof “plan, and
each affected party (as defined in section 4001(aX21)) other than
the Pension Benefit Guaranty Corporation. Such notice shall
include a description of the extent to which the plan is funded
for benefits which are guaranteed under title IV and the benefit
liabilities.”.

(e) DECREASE IN AMOUNT OF DEFICIENCIES REQUIRED BEFORE SECU-
RITY REQUIRED.—

(1) AMENDMENT TO 1986 CODE.—Subparagraph (C) of section
412 (fX3) is amended by striking out “$2,000,000” and inserting
in lieu thereof “$1,000,000”.

(2) AMENDMENT TO ERISA.—Section 306(cX1) of ERISA (29
U.S.C. 1085a(cX1)) is amended by striking out “$2,000,000” and
inserting in lieu thereof “$1,000,000”.

(D) EFFeECTIVE DATES.—
(1) IN GeNERAL.—Except as provided in this subsection, the
amendments made by this section shall apply in the case of—
(é&) any application submitted after December 17, 1987,
an
(B) any waiver granted pursuant to such an application.
(2) SPECIAL RULE FOR APPLICATION REQUIREMENT.—

26 USC 412,

26 USC 412 note.
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26 USC 412.

(A) IN GENERAL.—The amendments made by subsections
(aX1XA) and (aX2XA) shall apply to plan years beginning
after December 31, 1987.

(B) TRANSITIONAL RULE FOR YEARS BEGINNING IN 1988.—In
the case of any plan year beginning during calendar 1988,
section 412(dX4) of the 1986 Code and section 303(dX1) of
ERISA (as added by subsection (a)X1)) shall be applied by
substituting “6th month” for “3rd month”.

(3) FREQUENCY OF WAIVERS.—In applying the second sentence
of section 412(d) of the 1986 Code and section 303(a) of ERISA to
plans other than multiemployer plans, the number of waivers
which may be granted pursuant to applications submitted after
December 17, 1987, shall be determined without regard to
waivers granted with respect to plan years beginning before
January 1, 1988,

(4) SussecTioN (d).—The amendments made by subsection (d)
shall apply to applications submitted more than 90 days after
the date of the enactment of this Act.

SEC. 9307. OTHER FUNDING CHANGES.
(a) AMORTIZATION PERIODS.—

(1) AMENDMENTS TO 1986 CODE.—

(A) Paragraphs (2)BXiv), (2XC), and (3XBXii) of section
412(b) of the 1986 Code are each amended by striking out
“15 plan years” and inserting in lieu thereof “5 plan years
(15 plan years in the case of a multiemployer plan)”.

(B) Paragraphs (2XB)v) and (3)BXiii) of section 412(b) of
the 1986 Code are each amended by striking out “30 plan
years” and inserting in lieu thereof “10 plan years (30 plan
years in the case of a multiemployer plan)”.

(2) AMENDMENTS TO ERISA.—

(A) Paragraphs (2XBXiv), (2XC), and (3XBXii) of section
302(b) of ERISA (29 U.S.C. 1082(b)) are each amended by
striking out “15 plan years” and inserting in lieu thereof “5
p{an years (15 plan years in the case of a multiemployer
plan)”.

(B) Paragraphs (2XBXv) and (3)(BXiii) of section 302(b) of
ERISA (29 U.S.C. 1082(b)) are each amended ny striking out
“30 plan years” and inserting in lieu thereof “10 plan years
(80 plan years in the case of a multiemployer plan)”.

(b) AcTUARIAL AsSUMPTIONS MUST BE REASONABLE.—

(1) AMENDMENT TO 1986 CODE.—Paragraph (3) of section 412(c)
of the 1986 Code is amended to read as follows:

“(8) ACTUARIAL ASSUMPTIONS MUST BE REASONABLE.—For pur-
poses of this section, all costs, liabilities, rates of interest, and
other factors under the plan shall be determined on the basis of
actuarial assumptions and methods—

“(A) in the case of—

“(i) a plan other than a multiemployer plan, each of
which is reasonable (taking into account the experience
of the plan and reasonable expectations) or which, in
the aggregate, result in a total contribution equivalent
to that which would be determined if each such
assumption and method were reasonable, or

“(ii) a multiemployer plan, which, in the aggregate,
are reasonable (taking into account the experiences of
the plan and reasonable expectations), and

76 1987-3 C.B.



PUBLIC LAW 100-203—DEC. 22, 1987 101 STAT. 1330-357

‘(B) which, in combination, offer the actuary’s best esti-
mate of anticipated experience under the plan.’

(2) AMENDMENT TO ERISA.—Paragraph (3) of section 302(c) of
ERISA (29 U.S.C. 1082(cX3)) is amended to read as follows:

“(3) For purposes of this section, all costs, liabilities, rates of
interest, and other factors under the plan shall be determined on
the basis of actuarial assumptions and methods—

“(A) in the case of—

(i) a plan other than a multiemployer plan, each of
which is reasonable (taking into account the experience
of the plan and reasonable expectations) or which, in
the aggregate, result in a total contribution equivalent
to that which would be determined if each such
assumption and method were reasonable, or

“(ii) a multiemployer plan, which, in the aggregate,
are reasonable (taking into account the experiences of
the plan and reasonable expectations), and

‘(B) which, in combination, offer the actuary’s best esti-
mate of anticipated experience under the plan.’

(c) LimiraTioN oN DepuctioN For CONTRIBUTIONS TO CERTAIN
PLaNs Not Less THAN UNFUNDED CURRENT LiABILITY.—Paragraph
(1) of section 404(a) of the 1986 Code is amended by redesignating 26 USC 404.
subparagraph (D) as subparagraph (E) and by inserting after
subparagraph (C) the following new subparagraph:

(D) SPECIAL RULE IN CASE OF CERTAIN PLANS.—In the case
of any defined benefit plan (other than a multiemployer
plan) which has more than 100 participants for the plan
year, except as provided in regulations, the maximum
amount deductible under the limitations of this paragraph
shall not be less than the unfunded current liability deter-
mined under section 412(1) (without regard to any reduction
by the credit balance in the funding standard account). For
purposes of this subparagraph, all defined benefit plans
maintained by the same employer (or any member of such
employer’s controlled group (within the meaning of section
412(1X8Xc))) shall be treated as 1 plan, but only employees of
such member or employer shall be taken into account.”

(d) LiMITATION ON AMORTIZATION OF Past SErvVICE CREDITS.—
Clause (iii) of section 404(a}1XA) of the 1986 Code (relating to
pension trusts) is amended by striking out “to amortize such cred-
its” and inserting in lieu thereof “to amortize the unfunded costs
attributable to such credits”.

(e) LIMITATION ON INTEREST RATE.—

(1) AMENDMENT TO 1986 CODE.—Paragraph (5) of section 412(b)
of the 1986 Code (relating to interest) is amended to read as
follows:

*(5) INTEREST.—

“(A) IN GeNERAL.—The funding standard account (and Regulations.
items therein) shall be charged or credited (as determined
under regulations prescribed by the Secretary) with in-
terest at the appropriate rate consistent with the rate or
rates of interest used under the plan to determine costs.

“(B) REQUIRED CHANGE OF INTEREST RATE.—For purposes
of determining a plan’s current liability and for purposes of
determining a plan’s required contribution under section
412(1) for any plan year—

1987-3 C.B.
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“(i) IN GENERAL.—If any rate of interest used under
the plan to determine cost is not within the permissible
range, the plan shall establish a new rate of interest
within the permissible range.

“@li) PERMISSIBLE RANGE.—For purposes of this
subparagraph—

“I) IN GENERAL.—Except as provided in
subclause (II), the term ‘permissible range’ means
a rate of interest which is not more than 10 per-
cent above, and not more than 10 percent below,
the weighted average of the rates of interest on 30-
year Treasury securities during the 4-year period
ending on the last day before the beginning of the
plan year.

“(II) SECRETARIAL AUTHORITY.—If the Secretary
finds that the lowest rate of interest permissible
under subclause (I) is unreasonably high, the Sec-
retary may prescribe a lower rate of interest,
except that such rate may not be less than 80
percent of the average rate determined under
subclause (1).

“(iii)) AssumpTioNs.—Notwithstanding subsection
(cX3)A)i), for purposes of this section and for purposes
of determining current liability, the interest rate used
under the plan shall be—

“(I) determined without taking into account the
experience of the plan and reasonable expecta-
tions, but

“(II) consistent with the assumptions which re-
flect the purchase rates which would be used by
insurance companies to satisfy the liabilities under
the plan.”.

(2) AMENDMENT TO ERISA.—Paragraph (5) of section 302(b) of
ERISA (relating to interest) (29 U.S.C. 1082(bX5)) is amended to
read as follows:

“(5) INTEREST.—For purposes of determining a plan’s current li-
ability and for purposes of determining a plan’s required contribu-
tion under section 412(]) for any plan year—

Regulations. “(A) In GENERAL.—The funding standard account (and items
therein) shall be charged or credited (as determined under
regulations prescribed by the Secretary of the Treasury) with
interest at the appropriate rate consistent with the rate or rates
of interest used under the plan to determine costs.

“(B) REQUIRED CHANGE OF INTEREST RATE.—

1987-3 C.B.

“(i) INn GENERAL.—If any rate of interest used under the
plan to determine cost is not within the permissible range,
the plan shall establish a new rate of interest within the
permissible range.

‘{ii) PERMISSIBLE RANGE.—For purposes of this subpara-

‘N IN GENERAL.—Except as provided in subclause
(II), the term ‘permissible range’ means a rate of in-
terest which is not more than 10 percent above, and not
more than 10 percent below, the average rate of in-
terest on 30-year Treasury securities during the 4-year
period ending on the last day before the beginning of
the plan year.
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“(II) SECRETARIAL AUTHORITY.—If the Secretary finds
that the lowest rate of interest permissible under
subclause (I) is unreasonably high, the Secretary may
prescribe a lower rate of interest, except that such rate
may not be less than 80 percent of the average rate
determined under subclause (I).

“(iid) AssumptioNs.—Notwithstanding subsection
(cX3XAXYD), for purposes of this section and for purposes of
determining current liability, the interest rate used under
the plan shall be—

“(I) determined without taking into account the
experience of the plan and reasonable expectations, but

“(I) consistent with the assumptions which reflect
the purchase rates which would be used by insurance
companies to satisfy the liabilities under the plan.”.%%

(D) ErrecTiVE DATE.—The amendments made by this section shall
apply to years beginning after December 31, 1987.

Subpart B—Plan Terminations

SEC. 9311. LIMITATIONS ON EMPLOYER REVERSIONS UPON PLAN
TERMINATION.

p (a) RESTRICTIONS ON REVERSIONS PURSUANT TO RECENTLY AMENDED
LANS.—

(1) IN GENERAL.—Section 4044(d) of ERISA (29 U.S.C. 1344(d))
is amended—

(A) by redesignating paragraph (2) as paragraph (3); and
(B) by inserting after paragraph (1) the following new
paragraph:

“(2)A) In determining the extent to which a plan provides for the
distribution of plan assets to the employer for purposes of paragraph
(1XC), any such provision, and any amendment increasing the
amount which may be distributed to the employer, shall not be
treated as effective before the end of the fifth calendar year follow-
ing the date of the adoption of such provision or amendment.

“(B) A distribution to the employer from a plan shall not be
treated as failing to satisfy the requirements of this paragraph if the
plan has been in effect for fewer than 5 years and the plan has
provided for such a distribution since the effective date of the plan.

“(C) Except as otherwise provided in regulations of the Secretary
of the Treasury, in any case in which a transaction described in
section 208 occurs, subparagraph (A) shall continue to apply sepa-
rately with respect to the amount of any assets transferred in such
transaction.

“(D) For purposes of this subsection, the term ‘employer’ includes
any member of the controlled group of which the employer is a
member. For purposes of the preceding sentence, the term ‘con-
trolled group’ means any group treated as a single employer under
subsection (b), (c), (m) or {(0) of section 414 of the Internal Revenue
Code of 1986.”

(2) TRANSITIONAL RULE.—The amendments made by para-
graph (1) shall apply, in the case of plans which, as of
December 17, 1987, have no provision relating to the distribu-
tion of plan assets to the employer for purposes of section
4044(dX1XC) of the Employee Retirement Income Security Act of
1974, only with respect to plan amendments providing for the

9% Copy read “plan.”

26 USC 404 note.

Regulations.

29 USC 1344
note.
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29 USC 1344
note.

distribution of plan assets to the employer which are adopted
after 1 year after the effective date of such amendments made
by paragraph (1). Such amendment shall not apply to any
provision of the plan adopted on or before December 17, 1987,
which provides for the distribution of plan assets to the em-
ployer.

(b) DISTRIBUTION OF ASSETS ATTRIBUTABLE TO EMPLOYEE CONTRIBU-
TioNs.—Section 4044(d) of ERISA (29 U.S.C. 1344(d)) is amended—

(1) in paragraph (1), by striking “Any’’ and inserting “Subject
to paragraph (3), any”’; and

(2) by striking paragraph (3) (as redesignated by subsection
(c)1)) and inserting the following new paragraph:

“(3XA) Before any distribution from a plan pursuant to paragraph
(1), if any assets of the plan attributable to employee contributions
remain after satisfaction of all liabilities described in subsection (a),
such remaining assets shall be equitably distributed to the partici-
pants who made such contributions or their beneficiaries (including
alternate payees, within the meaning of section 206(d)}3)K)).

*(B) For purposes of subparagraph (A), the portion of the remain-
ing assets which are attributable to employee contributions shall be
an amount equal to the product derived by multiplying—

‘(i) the market value of the total remaining assets, by

“(ii) a fraction—

“I) the numerator of which is the present value of all
portions of the accrued benefits with respect to participants
which are derived from participants’ mandatory contribu-
tions (referred to in subsection (a)X2)), and

“(II) the denominator of which is the present value of all
benefits with respect to which assets are allocated under
paragraphs (2) through (6) of subsection (a).

“(C) For purposes of this paragraph, each person who is, as of the
termination date—

“(i) a participant under the plan, or

“(ii) an individual who has received, during the 3-year period
ending with the termination date, a distribution from the plan
of such individual’s entire nonforfeitable benefit in the form of
a single sum distribution in accordance with section 203(e) or in
the form of irrevocable commitments purchased by the plan
from an insurer to provide such nonforfeitable benefit,

shall be treated as a participant with respect to the termination, if
all or part of the nonforfeitable benefit with respect to such person
is or was attributable to participants’ mandatory contributions (re-
ferred to in subsection (a}2)).”

(c) TeEcHNICAL AMENDMENT.—Section 4044(b)4) of ERISA (29
U.S.C. 1344(bX4)) is amended by striking “section 401(a), 403(a), or
405(a)” and inserting “section 401(a) or 403(a)”.

(d) Errective DaTe.—The amendments made by this section shall
apply with respect to—

(1) plan terminations under section 4041(c) of ERISA with
respect to which notices of intent to terminate are provided
under section 4041(aX2) of ERISA after December 17, 1987, and

(2) plan terminations with respect to which proceedings are
instituted by the Pension Benefit Guaranty Corporation under
section 4042 of ERISA after December 17, 1987.

1987-3 C.B.
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SEC. 9312. ELIMINATION OF SECTION 4049 TRUST; INCREASE IN LIABILITY
TO PENSION BENEFIT GUARANTY CORPORATION AND IN
PAYMENTS BY CORPORATION TO PARTICIPANTS AND
BENEFICIARIES.

(a) REPEAL.—Section 4049 of ERISA (29 U.S.C. 1349) is repealed.

(b) CONFORMING AMENDMENTS.—

(1) ELIMINATION OF EMPLOYER LIABILITY TO SECTION 4049
TRUST.—

(A) REPEAL.—Subsection (c) of section 4062 of ERISA (29
U.S.C. 1362(c)) is repealed.

(B) CONFORMING AMENDMENTS.—Section 4062 of ERISA is
further amended by redesignating subsections (d), (e), and
(f) as subsections (¢), (d), and (e}, respectively.

(2) INCREASE IN EMPLOYER LIABILITY TO THE CORPORATION.—

(A) IN GENERAL.—Subparagraph (A) of section 4062(bX1)
of ERISA (29 U.S.C. 1362(bX1XA)) is amended to read as
follows:

‘{A) IN GeENErRaL.—Except as provided in subparagraph Regulations.
(B), the liability to the corporation of a person described in
subsection (a) shall be the total amount of the unfunded
benefit liabilities (as of the termination date) to all partici-
pants and beneficiaries under the plan, together with in-
terest (at a reasonable rate) calculated from the termi-
nation date in accordance with regulations prescribed by
the corporation.”

(B) LIEN LIMITED TO 30 PERCENT OF NET WORTH.—

(1) Subsection (a) of section 4068 of ERISA (29 U.S.C.
1368(a)) is amended by striking out “to the extent of an
amount equal to the unpaid amount described in sec-
tion 4062(bX1XAXi)” each place it appears and inserting
in lieu thereof ‘“to the extent such amount does not
exceed 30 percent of the collective net worth of all
persons described in section 4062(a)”.

(i1) Title IV of ERISA (29 US.C. 4001 et seq.) is
amended by transferring subsection (e) of section 4062
of ERISA (29 U.S.C. 1362(e)) to the end of section 4068
of ERISA (29 U.S.C. 1368) and by redesignating such
subsection as subsection (f).

(C) TREATMENT OF MULTIPLE CONTROLLED GROUPS.—

(1) IN GENERAL.—So much of section 4064(b) of ERISA
(29 U.S.C. 1364(b) as precedes the second sentence is
amended to read as follows:

“(b) The corporation shall determine the liability with respect to
each contributing sponsor and each member of its controlled group
in a manner consistent with section 4062, except that the amount of
liability determined under section 4062(bX1) with respect to the
entire plan shall be allocated to each controlled group by multiply-
ing such amount by a fraction—

‘(1) the numerator of which is the amount required to be
contributed to the plan for the last 5 plan years ending prior to
the termination date by persons in such controlled group as
contributing sponsors, and

“(2) the denominator of which is the total amount required to
be contributed to the plan for such last 5 plan years by all
persons as contributing sponsors,
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and clauses (iXII) and (ii) of section 4062(b)X1)XA) shall be applied
separately with respect to each controlled group.”
(ii) CoNFORMING AMENDMENTS.—Section 4068(a) of
ERISA (29 U.S.C. 1368(a)) is amended by adding at the
end thereof the following new sentence: ““The preceding
provisions of this subsection shall be applied in a
manner consistent with the provisions of section
4064(d) relating to treatment of multiple controlled
groups.”

(3) PAYMENT BY CORPORATION TO PARTICIPANTS AND BENE-
FICIARIES OF RECOVERY PERCENTAGE OF OUTSTANDING AMOUNT OF
BENEFIT LIABILITIES.—

(A) IN GeNErRAL.—Section 4022 of ERISA (29 U.S.C. 1322)
is amended—
(i) by redesignating subsections (c) and (d) as subsec-
tions (d) and (e); and
(ii) by inserting after subsection (b) the following new
subsection:

“(c)1) In addition to benefits paid under the preceding provisions
of this section with respect to a terminated plan, the corporation
shall pay the portion of the amount determined under paragraph (2)
which is allocated with respect to each participant under section
4044(a), to such participant or (in the case of a deceased participant)
to such participant’s beneficiaries (including alternate payees,
within the meaning of section 206(d)3)(K)).

“(2) The amount determined under this paragraph is an amount
equal to the product derived by multiplying—

“(A) the outstanding amount of benefit liabilities under
the plan (including interest calculated from the termination
date), by

“(B) the applicable recovery ratio.

“(3XA) Except as provided in subparagraph (C), for purposes of
this subsection, the term ‘recovery ratio’ means the average ratio,
with respect to prior plan terminations described in subparagraph
(B), of—

“(i) the value of the recovery of the corporation under section
4062, 4063, or 4064 in connection with such prior terminations,
to

“(ii) the amount of unfunded benefit liabilities under such
plans as of the termination date in connection with such prior
terminations.

“(B) A plan termination described in this subparagraph is a
termination with respect to which—

“(i) the corporation has determined the value of recoveries
under section 4062, 4063, or 4064, and

“(ii) notices of intent to terminate were provided after Decem-
ber 17, 1987.

“(C) In the case of a terminated plan with respect to which the
outstanding amount of benefit liabilities exceeds $20,000,000, for
purposes of this section, the term ‘recovery ratio’ means, with
respect to the termination of such plan, the ratio of—

“(i) the value of the recoveries of the corporation under
section 4062, 4063, or 4064 in connection with such plan, to

“(ii) the amount of unfunded benefit liabilities under such
plan as of the termination date.
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“(4) Determinations under this subsection shall be made by the
corporation. Such determinations shall be binding unless shown by
clear and convincing evidence to be unreasonable.’

(B) TRANSITIONAL RULE.— 29 USC 1322

(i) IN GENERAL.—In the case of any plan termination note.
to which the amendments made by this section apply
and with respect to which notices of intent to terminate
were provided on or before December 17, 1990—

(I) subparagraph (A) of section 4022(cX1) of
ERISA (as amended by this paragraph) shall not
apply, and

(I) subparagraph (B) of section 4022(c)1) of
ERISA (as so amended) shall apply irrespective of
the outstanding amount of benefit liabilities under
the plan.

(ii) LimitaTioN.—Clause (i) shall not apply in the case
of any plan termination referred to in clause (i) with
respect to which the recovery ratio is not finally deter-
mined under section 4022(cX1XB) of ERISA (as so
amended) as of December 17, 1990.

(4) BENEFIT L1ABILITIES.—Paragraph (16) of section 4001(a) of
ERISA (29 U.S.C. 1301(aX16)) is amended to read as follows:

“(16) ‘benefit liabilities’ means the benefits of employees and
their beneficiaries under the plan (within the meaning of sec-
tion 401(a)X2) of the Internal Revenue Code of 1986);”.

(5) OUTSTANDING AMOUNT OF BENEFIT LIABILITIES.—Paragraph
(19) of section 4001(a) of ERISA (29 U.S.C. 1301(aX19) is
amended to read as follows:

“(19) ‘outstanding amount of benefit liabilities’ means, with
respect to any plan, the excess (if any) of—

“A) the value of the benefit liabilities under the plan
(determined as of the termination date on the basis of
assumptions prescribed by the corporation for purposes of
section 4044), over

‘(B) the value of the benefit liabilities which would be so
determined by only taking into account benefits which are
guaranteed under section 4022 or to which assets of the
plan are allocated under section 4044;”,

(c) AppiTIONAL CONFORMING AMENDMENTS.—

(1) Section 4041(cX3)B)ii) of ERISA (29 U.S.C. 1341(c)X3XBXii))
is amended—

(A) by striking subclause (II);

(B) by striking “plan, and” at the end of subclause (I) and
inserting “plan.”; and

(O) by striking “available to it—" and all that follows
through ‘“‘the plan administrator’” and inserting ‘“available
to it, the plan administrator”.

(2) Section 4041(c)3¥BXiii) of ERISA (29 US.C.
1341(c)3XBXiii)) is amended—

(A) by striking subclause (II);

(B) by striking “section 4042, and” at the end of subclause
(I) and inserting “section 4042.”; and

(C) by striking “available to it—" and all that follows
through “the corporation” in subclause (I) and inserting
“available to it, the corporation”.

(3) Subsection (i) of section 4042 of ERISA (29 U.S.C. 1342(i)) is
repealed.
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(4) Section 4005(g) of ERISA (29 U.S.C. 1305(g)) is amended by
striking out “or fiduciaries with respect to trusts to which the
requirements of section 4049 apply”.

29 USC 1301 (d) EFFECTIVE DATE.—
note. (1) IN GENERAL.—The amendments made by this section shall
apply with respect to—

(A) plan terminations under section 4041(c) of ERISA
with respect to which notices of intent to terminate are
provided under section 4041(a)}2) of ERISA after
December 17, 1987, and

(B) plan terminations with respect to which proceedings
are instituted by the Pension Benefit Guaranty Corporation
under section 4042 of ERISA after December 17, 1987,

Regulations. (2) SECTION 4049 ADMINISTRATIVE EXPENSES UNDER PRIOR

29 USC 1349, TERMINATIONS.—Section 4049(a) of ERISA (as effective under
paragraph (1)), is amended by adding at the end thereof the
following new sentence: ‘‘Reasonable administrative expenses
incurred in carrying out the responsibilities under this section
prior to the receipt of any liability payments under section
4062(c) shall be paid by the persons described in section 4062(a)
in accordance with procedures which shall be prescribed by the
corporation by regulation, and the amount of the liability deter-
mined under section 4062(c) shall be reduced by the amount of
such expenses so paid.”

SEC. 9313. STANDARDS FOR TERMINATION.

{a) STANDARD TERMINATION PROCEDURES AVAILABLE ONLY WHEN
ASSETS SUFFICIENT TO MEET BENEFIT LIABILITIES. —

(1) IN GENERAL.—Subparagraph (D) of section 4041(bX1) of

ERISA (29 U.S.C. 1341(b)1)D)) 1s amended to read as follows:

“(D) when the final distribution of assets occurs, the plan
is sufficient for benefit liabilities (determined as of the
termination date).”

(2) TECHNICAL AMENDMENTS.—

(A) Paragraphs (2XA), 2XC), (2XD), and (3) of section
4041(b) of ERISA (29 U.S.C. 1341(b)X2)A), (2XT), 2XD), (3)
are each amended by striking out “benefit commitments”
each place it appears and inserting in lieu thereof “benefit
liabilities™.

(B) Subparagraph (B) of section 4041(b)2) of ERISA (29
U.S.C. 1341(b)2)B)) is amended—

(i) by striking out “the amount of such person’s
benefit commitments (if any)” and inserting in lieu
thereof “the amount of the benefit liabilities (if any)
attributable to such person”; and

(ii) by striking out “such benefit commitments” and
inserting in lieu thereof “‘such benefit liabilities”.

(CXi) Subparagraph (A) of section 4041(bX3) of ERISA (29
U.S.C. 1341(bX3XA)) is amended by striking out clauses (i)
and (ii) and inserting in lieu thereof the following:

“(i) purchase irrevocable commitments from an in-
surer to provide all benefit liabilities under the plan, or

“(ii) in accordance with the provisions of the plan and
any applicable regulations, otherwise fully provide all
benefit liabilities under the plan.”

(ii) Subparagraph (B) of section 4041(bX3) of ERISA (29
U.S.C. 1341(bX3)) is amended by striking out “so as to pay”
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and all that follows and inserting in lieu thereof ‘“so as to
pay all benefit liabilities under the plan”.

(D) Paragraphs (2) and (3) of section 4041(c) of ERISA (29
U.S.C. 1341(c) (2), (3)) are each amended by striking out
“benefit commitments’ each place it appears (including in
any heading) and inserting in lieu thereof “benefit
liabilities”.

(E) Paragraph (1) of section 4041(d) of ERISA (29 U.S.C.
1341(d)) is amended—

(1) by striking out ‘“no amount of unfunded benefit
commitments” and inserting in lieu thereof “no
amount of unfunded benefit liabilities”, and

(ii) by striking out “BENEFIT COMMITMENTS” in the
paragraph heading and inserting in lieu thereof “BENE-
FIT LIABILITIES”.

(F) Paragraph (18) of section 4001(a) of ERISA (29 U.S.C.
1301(aX18)) is amended to read as follows:

“(18) ‘amount of unfunded benefit liabilities’ means, as of any
date, the excess (if any) of—

‘(A) the value of the benefit liabilities under the plan
(determined as of such date on the basis of assumptions
prescribed by the corporation for purposes of section 4044),
over

1“(]33 the current value (as of such date) of the assets of the
plan;”.

(b) CrITERIA FOR DISTRESS TERMINATION.—

(1) APPLICABILITY TO ALL MEMBERS OF CONTROLLED GROUP.—
Section 4041(cX2) of ERISA (29 U.S.C. 1341(cX2)) is amended—

(A) in subparagraph (B), by striking “a substantial
member”’ in the matter preceding clause (1) and inserting “a
member’’; and

(B) by striking subparagraph (C) and by redesignating
subparagraph (D) as subparagraph (C).

(2) REQUIREMENT OF ADDITIONAL FINDINGS TO QUALIFY FOR
DISTRESS TERMINATION BASED ON REORGANIZATION IN BANK-
RUPTCY.—Section 4041(cX2XBXiiXIII) of ERISA (29 U.S.C.
1341(cX2XBXiiXIID) is amended by striking “approves the termi-
nation” and inserting ‘‘determines that, unless the plan is
terminated, such person will be unable to pay all its debts
pursuant to a plan of reorganization and will be unable to
continue in business outside the chapter 11 reorganization
process and approves the termination”.

(3) CLARIFICATION OF DATE AS OF WHICH EMPLOYER MUST BE IN
A BANKRUPTCY PROCEEDING TO QUALIFY FOR DISTRESS TERMI-
NATION.—Clauses (i) and (ii) of section 4041(cX2XB) of ERISA (29
U.S.C. 1341(cX2XB) (i) and (ii)) are each amended by inserting
“proposed”’ before “termination date”.

(4) TREATMENT UNDER DISTRESS TESTS OF CASES CONVERTED TO
LIQUIDATION.—Section 4041(cX2XBXiXI) of ERISA (29 U.S.C.
1341(cX2XBXiXI)) is amended by inserting before the comma at
the end the following: “(or a case described in clause (ii) filed by
or against such person has been converted, as of such date, to a
case in which liquidation is sought)”’.

(5) NOTICE TO CORPORATION UNDER REORGANIZATION DISTRESS
TEST.—Section  4041(cX2)BXii) of ERISA (29 US.C
1341(cX2)XBXi1)) is amended—

(A) in subclause (II), by striking “and” at the end;
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(B) by redesignating subclause (III) as subclause (IV);
(C) by inserting after subclause (II) the following new
subclause:

“II1) such person timely submits to the corpora-
tion any request for the approval of the bank-
ruptcy court (or other appropriate court in a case
under such similar law of a State or political sub-

q division) of the plan termination, and”;
an
(D) in subclause (IV) (as redesignated), by striking “(or
other” and all that follows through “subdivision)” and
inserting “(or such other appropriate court)”.
(6) ARRANGEMENTS FOR PAYMENT OF LIABILITY BY CONTROLLED
GrouPs.—Section 4067 of ERISA (29 U.S.C. 1367) is amended by
striking “controlled groups who are” and inserting “‘controlled
groups who are or may become”.
29 USC 1301 (c) EFFecTiVE DATE.—The amendments made by this section shall
note. apply with respect to plan terminations under section 4041 of
ERISA with respect to which notices of intent to terminate are
provided under section 4041(a)(2) of ERISA after December 17, 1987.

SEC. 9314. ADDITIONAL AMENDMENTS RELATING TO PLAN TERMINATION.

(a) CERTAIN INFORMATION NoT REQUIRED FroM CERTAIN INSUR-

ANCE CONTRACT PLANS.—
(1) STANDARD TERMINATION.—Section 4041(b)}2)A) of ERISA
(29 U.S.C. 1341(b)2)A)) is amended—
(A) by striking clause (iii) and inserting the following:
“(iii) certification by the plan administrator that—
“(I) the information on which the enrolled actu-
ary based the certification under clause (i) is ac-
curate and complete, and
“(IT) the information provided to the corporation
under clause (ii) is accurate and complete.”; and
(B) by adding at the end thereof the following:
“Clause (i) and clause (iii)(I) shall not apply to a plan described
in section 412(i) of the Internal Revenue Code of 1986.”.
(2) DISTRESS TERMINATION.—Section 4041(cX2)(A) of ERISA (29
U.S.C. 1341(c)2)(A)) is amended—
(A) by striking clause (iv) and inserting the following:
‘(iv) certification by the plan administrator that—
“(I) the information on which the enrolled actu-
ary based the certifications under clause (ii) is
accurate and complete, and
“(ID) the information ptovided to the corporation
under clauses (i) and (iii) is accurate and com-
plete.”; and
(B) by adding at the end the following:
“Clause (ii) and clause (ivXI) shall not apply to a plan described
in section 412(i) of the Internal Revenue Code of 1986.”.

(b) CLARIFICATION OF EXISTING AUTHORITY TO POOL ASSETS OF TERMI-
NATED PLANS.—Section 4042 of ERISA (29 U.S.C. 1342(a)) is amended
by striking the third sentence and inserting the following: “Notwith-
standing any other provision of this title, the corporation is au-
thorized to pool assets of terminated plans for purposes of adminis-
tration, investment, payment of liabilities of all such terminated
plans, and such other purposes as it determines to be appropriate in
the administration of this title.”.
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(b) SuBMmissiON OF PLAN DATA IN INVOLUNTARY TERMINATION.—
Section 4042(c) of ERISA (29 U.S.C. 1342(c)) is amended by adding at
the end the following new paragraph:

“(3) In the case of a proceeding initiated under this section, the
plan administrator shall provide the corporation, upon the request
of the corporation, the information described in clauses (ii), (iii), and
(iv) of section 4041(cX2XA).”.

(¢) Civi. PENALTIES FOR FAILURE TO0 TIMELY PrOVIDE REQUIRED
INFORMATION RELATING TO SINGLE-EMPLOYER PLANS.—

(1) IN ceneraL.—Subtitle D of ERISA (29 U.S.C. 1361 et seq.)
is amended by adding at the end the following new section:

“PENALTY FOR FAILURE TO TIMELY PROVIDE REQUIRED INFORMATION

“Sec. 4071. The corporation may assess a penalty, payable to the 29 USC 1371.
corporation, against any person who fails to provide any notice or
other material information required under this subtitle or subtitle
A, B, or C, or any regulations prescribed under any such subtitle,
within the applicable time limit specified therein. Such penalty
shall not exceed $1,000 for each day for which such failure
continues.”.
(2) CLErICAL AMENDMENTS.—The table of contents in section 1
of ERISA (29 U.S.C. 1001 note) is amended by adding after the
item relating to section 4070 the following new item:

“Sec. 4071. Penalty for failure to timely provide required information.”.

Subpart C—Increase in Premium Rates

SEC. 9331. INCREASE IN PREMIUM RATES.

(a) GENERAL RULE.—Clause (i) of section 4006(aX3XA) of ERISA (29
U.S.C. 1306(a)3XA) is amended by striking out “for plan years
beginning after December 31, 1985, an amount equal to $8.50" and
inserting in lieu thereof “for plan years beginning after
December 31, 1987, an amount equal to the sum of $16 plus the
additional premium (if any) determined under subparagraph (E)”.

(b) DETERMINATION OF AppITIONAL PREMIuM.—Paragraph (3) of
section 4006(a) of ERISA (29 U.S.C. 1306(aX3)) is amended by adding
at the end thereof the following new subparagraph:

“(EXi) The additional premium determined under this subpara-
graph with respect to any plan for any plan year shall be an amount
equal to the amount determined under clause (ii) divided by the
number of participants in such plan as of the close of the preceding
plan year.

“(i1) The amount determined under this clause for any plan year
shall be an amount equal to $6.00 for each $1,000 (or fraction
thereof) of unfunded vested benefits under the plan as of the close of
the preceding plan year.

“(1i1) For purposes of clause (ii)—

“(I) Except as provided in subclause (II), the term ‘unfunded
vested benefits' means the amount which would be the un-
funded current liability (within the meaning of section
302(dX8)A)) if only vested benefits were taken into account.

“(II) The interest rate used in valuing vested benefits for
purposes of subclause (I) shall be equal to 80 percent of the
annual yield on 30-year Treasury securities for the month
preceding the month in which the plan year begins.
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“(ivXI) Except as provided in this clause, the aggregate increase in
the premium payable with respect to any participant by reason of
this subparagraph shall not exceed $34.

“(II) If an employer made contributions to a plan during 1 or more
of the 5 plan years preceding the 1st plan year to which this
subparagraph applies in an amount not less than the maximum
amount allowable as a deduction with respect to such contributions
under section 404 of such Code, the dollar amount in effect under
subclause (I) for the 1st 5 plan years to which this subparagraph
applies shall be reduced by $3 for each plan year for which such
contributions were made in such amount.

{c) LIABILITY FOR PREMIUM.—

(1) In GENERAL.—Section 4007 of ERISA (29 U.S.C. 1307) is
amended by striking out “plan administrator’” each place it
appears and inserting in lieu thereof ‘‘designated payor”.

(2) DESIGNATED PAYOR.—Section 4007 of ERISA (29 U.S.C.
1307) is amended by adding at the end thereof the following new
subsection:

“1e)1) For purposes of this section, the term ‘designated payor’
means—

“(A) the contributing sponsor or plan administrator in the
case of a single-employer plan, and

l“(B) the plan administrator in the case of a multiemployer
plan.

“(2) If the contributing sponsor of any single-employer plan is a
member of a controlled group, each member of such group shall be
jointly and severally liable for any premiums required to be paid by
such contributing sponsor. For purposes of the preceding sentence,
the term ‘controlled group’ means any group treated as a single
employer under subsection (b), (c), (m), or (o) of section 414 of the
Internal Revenue Code of 1986.”

(d) Deposit oFr PREMIUMS INTO SEPARATE REvVOLVING FuND.—
Section 4005 of ERISA (relating to establishment of Pension Benefit
Guaranty funds) (29 U.S.C. 1305) is amended by redesignating
subsections (f) and (g) as subsections (g) and (h) and by inserting
after subsection (e) the following new subsection:

“(fX1) A seventh fund shall be established and credited with—

“{A) premiums, penalties, and interest charges collected
under section 4006(a)3XA)i) (not described in subparagraph (B);
to the extent attributable to the amount of the premium in
excess of $8.50,

“(B) premiums, penalties, and interest charges collected
under section 4006(a)}3)XE), and

“(C) earnings on investments of the fund or on assets credited
to the fund.

“(2) Amounts in the fund shall be available for transfer to other
funds established under this section with respect to a single-
employer plan but shall not be available to pay—

“(A) administrative costs of the corporation, or

‘“(B) benefits under any plan which was terminated before
October 1, 1988,

unless no other amounts are available for such payment.

“(3) The corporation may invest amounts of the fund in such
obligations as the corporation considers appropriate.”

(e) CONFORMING AMENDMENTS.—Section 4006(c)X1XA) of ERISA (29
U.S.C. 1306(c)1XA)) is amended by striking out “and” at the end of
clause (i), by inserting “and before January 1, 1986,” after “after
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December 31, 1977,”, and by adding at the end thereof the following
new clause:
“(iii) with respect to each plan year beginning after
December 31, 1985, and before January 1, 1988, an
amount equal to $8.50 for each individual who was a
participant in such plan during the plan year, and”.
(h EFFEcTIVE DATE.— 29 USC 1305
(1) IN GENERAL.—The amendments made by this section shall note.
apply to plan years beginning after December 31, 1987.
(2) SEPARATE ACCOUNTING.—The amendments made by
subsection (d) shall apply to fiscal years beginning after Septem-
ber 30, 1988.

Subpart D—Miscellaneous Provisions

SEC. 9341. SECURITY REQUIRED UPON ADOPTION OF PLAN AMENDMENT
RESULTING IN SIGNIFICANT UNDERFUNDING.

(a) AMENDMENTS TO 1986 Copne.—9? Subsection (a) of section 401 of
the 1986 Code (relating to requirements for qualification) is 26 USC 401.
amended by inserting after paragraph (28) the following new para-
graph: 100

“29) SECURITY REQUIRED UPON ADOPTION OF PLAN AMENDMENT
RESULTING IN SIGNIFICANT UNDERFUNDING.—
“(A) IN GENERAL.—If—

“(i) a defined benefit plan (other than a multiem-
ployer plan) adopts an amendment an effect of which is
to increase current liability under the plan for a plan
year, and

“(i1) the funded current liability percentage of the
plan for the plan year in which the amendment takes
effect is less than 60 percent, including the amount of
the unfunded current liability under the plan attrib-
utable to the plan amendment,

the trust of which such plan is a part shall not constitute a
qualified trust under this subsection unless such amend-
ment does not take effect until the contributing sponsor (or
any member of the controlled group of the contributing
sponsor) provides security to the plan.

‘‘B) Form ofF securitYy.—The security required under
subparagraph (A) shall consist of—

“(i) a bond issued by a corporate surety company that
is an acceptable surety for purposes of section 412 of
the Employee Retirement Income Security Act of 1974,

“(ii) cash, or United States obligations which mature
in 3 years or less, held in escrow by a bank or similar
financial institution, or

“(iii) such other form of security as is satisfactory to
the Secretary and the parties involved.

“(C) AmounT oF securiTy.—The security shall be in an
amount equal to the excess of—

“(i) the lesser of—

“() the amount of additional plan assets which
would be necessary to increase the funded current

99 Copy read “CopE—".
190 Copy read “paragraph:— ",
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Regulations.

29 USC 1086.

29 USC 1085b.

liability percentage under the plan to 60 percent,
including the amount of the unfunded current li-
ability under the plan attributable to the plan
amendment, or

“(II) the amount of the increase in current liabil-
ity under the plan attributable to the plan amend-
ment, over

“(ii) $10,000,000.

‘(D) RELEASE oF SECURITY.—The security shall be released
(and any amounts thereunder shall be refunded together
with any interest accrued thereon) at the end of the first
plan year which ends after the provision of the security and
for which the funded current liability percentage under the
plan is not less than 60 percent. The Secretary may pre-
scribe regulations for partial releases of the security by
reason of increases in the funded current Iliability
percentage.

“(E) DerFINITIONS.—For purposes of this paragraph, the
terms ‘current liability’, ‘funded current liability percent-
age’, and ‘unfunded current liability’ shall have the mean-
ings given such terms by section 412(1), except that in
computing unfunded current liability there shall not be
taken into account any unamortized portion of the un-
funded old liability amount as of the close of the plan year.”

(b) AMENDMENTS To ERISA.—Part 3 of subtitle B of title I of
ERISA (29 U.S.C. 1081 et seq.) is amended—

(1) by redesignating section 307 as section 308; and
(2) by inserting after section 306 the following new section:

“SECURITY REQUIRED UPON ADOPTION OF PLAN AMENDMENT
RESULTING IN SIGNIFICANT UNDERFUNDING

““Sec. 307. (a) IN GENERAL.—If—

“(1) a defined benefit plan (other than a multiemployer plan)
adopts an amendment an effect of which is to increase current
liability under the plan for a plan year, and

2) the funded current liability percentage of the plan for the
plan year in which the amendment takes effect is less than 60
percent, including the amount of the unfunded current liability
under the plan attributable to the plan amendment,

the contributing sponsor (or any member of the controlled group of
the contributing sponsor) shall provide security to the plan.

“(b) ForM oF SEcurITY.—The security required under subsection
(a) shall consist of—

“(1) a bond issued by a corporate surety company that is an
acceptable surety for purposes of section 412,

“(2) cash, or United States obligations which mature in 3
years or less, held in escrow by a bank or similar financial
1nstitution, or

“(3) such other form of security as is satisfactory to the
Secretary of the Treasury and the parties involved.

“(c) AMOUNT OF SEcURITY.—The security shall be in an amount
equal to the excess of—

(1) the lesser of—
“(A) the amount of additional plan assets which would be
necessary to increase the funded current liability percent-
age under the plan to 60 percent, including the amount of
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the unfunded current liability under the plan attributable
to the plan amendment, or
“(B) the amount of the increase in current liability under
the plan attributable to the plan amendment, over
“(2) $10,000,000.

“(d) RELEASE oF SEcURITY.—The security shall be released (and
any amounts thereunder shall be refunded together with any in-
terest accrued thereon) at the end of the first plan year which ends
after the provision of the security and for which the funded current
liability percentage under the plan is not less than 60 percent. The Regulations.
Secretary may prescribe regulations for partial releases of the
security by reason of increases in the funded current liability
percentage.

“(e) DEFINITIONS.—FoOr purposes of this section, the terms ‘current
liability’, ‘funded current liability percentage’, and ‘unfunded cur-
rent liability’ shall have the meanings given such terms by section
302(d), except that in computing unfunded current liability there
shall not be taken into account any unamortized portion of the
unfunded old liability amount as of the close of the plan year.”

(b) CLericAL AMENDMENT.—The table of contents in section 1 of
ERISA (29 U.S.C. 1001 note) is amended by striking out the item
relating to section 307 and inserting in lieu thereof the following
new items:

“Sec. 307. Security required upon adoption of plan amendment resulting in signifi-
cant underfunding.
“Sec. 308. Effective dates.”
(c) EFFeCTIVE DATE.— 26 USC 401 note.
(1) IN GENERAL.—Except as provided in this subsection, the
amendments made by this section shall apply to plan amend-
ments adopted after the date of the enactment of this Act.
(2) COLLECTIVE BARGAINING AGREEMENTS.—In the case of a
plan maintained pursuant to 1 or more collective bargaining
agreements between employee representatives ard 1 or more
employers ratified before the date of the enactment of this Act,
the amendments made by this section shall not apply to plan
amendments adopted pursuant to collective bargaining agree-
ments ratified before the date of enactment.

SEC. 9342. REPORTING REQUIREMENTS.

R(a) FunDED PERCENTAGE REQUIRED To BE SHOWN IN ANNUAL
EPORT.—

(1) Subsection (d) of section 103 of ERISA (29 U.S.C. 1023(d)) is
amended by redesignating paragraphs (11) and (12) as para-
graphs (12) and (13), respectively, and by inserting after para-
graph (10) the following new paragraph:

“(11) If the current value of the assets of the plan is less than
60 percent of the current liability under the plan (within the
meaning of section 302(dX7)), such percentage.”

(2) Paragraph (3) of section 104(b) of ERISA (29 US.C.
1024(bX3)) is amended by striking out “such other material” and
inserting in lieu thereof “such other material (including the
percentage determined under section 103(dx11))”.

(b) AMENDMENT OF STATUTE OF LiMITATIONS WiTH RESPECT TO
CeRTAIN REPORTS.—Section 413(a)2) of ERISA (29 U.S.C. 1113(a)X2)
is amended by striking “(A)’ and by striking “or (B)”” and all that
follows through “title”.
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29 USC 1132
note.
Reports.

26 USC 401 note.

(c) PENaLTY FOR FAILURE To ProviDE ANNuAL RePOrRT IN Com-
PLETE Form.—Section 502(c) of ERISA (29 U.S.C. 1132(c)) is
amended—

(1) by inserting ‘“(1)” after “(c)”, and by striking “(1) who” and
“(2()1 who" and inserting ‘“(A) who” and “(B) who’', respectively;
an

(2) by adding at the end the following new paragraph:

“(2) The Secretary may assess a civil penalty of up to $1,000 a day
from the date of a plan administrator’s failure or refusal to file the
annual report required to be filed with the Secretary under section
101(bX4). For purposes of this paragraph, an annual report that has
been rejected under section 104(a)(4) for failure to provide material
information shall not be treated as having been filed with the
Secretary.”.

(d) EFFECTIVE DATE.—

(1) INn ceNERAL.—The amendments made by this section shall
apply with respect to reports required to be filed after
December 31, 1987.

(2) RecuraTions.—The Secretary of Labor shall issue the
regulations required to carry out the amendments made by
subsection (c) not later than January 1, 1989.

SEC. 9343. COORDINATION OF PROVISIONS OF THE INTERNAL REVENUE
CODE OF 1986 WITH PROVISIONS OF THE EMPLOYEE RETIRE-
MENT INCOME SECURITY ACT OF 1974.'0!

(a) INTERPRETATION OF INTERNAL REVENUE CobpE.—Except to the
extent specifically provided in the Internal Revenue Code of 1986 or
as determined by the Secretary of the Treasury, titles I and IV of
the Employee Retirement Income Security Act of 1974 are not
applicable in interpreting such Code.

(b) CLARIFICATION REGARDING EFFECT OF DETERMINATION LETTER
BY THE INTERNAL REVENUE SERVICE ON ENFORCEMENT BY THE
DepPARTMENT OF LABOR OF FIDUCIARY STANDARDS UNDER 102
ERISA.—Section 3001(d) of ERISA (29 U.S.C. 1201(d)) is amended by
adding after the second sentence the following: “The determination
of the Secretary of the Treasury shall not be prima facie evidence on
issues relating solely to part 4 of subtitle B of title I."”.

(¢) CLARIFICATION REGARDING RETURNS OF CONTRIBUTIONS UPON
RECEIPT OF ADVERSE DETERMINATION LETTERS.—

(1) IN GENERAL.—Subparagraph (B) of section 403(cX2) of
ERISA (29 U.S.C. 1103(cX2)XB)) is amended to read as follows:

“(B) If a contribution is conditioned on initial qualification of the
plan under section 401 or 403(a) of the Internal Revenue Code of
1986, and if the plan receives an adverse determination with respect
to its initial qualification, then paragraph (1) shall not prohibit the
return of such contribution to the employer within one year after
such determination, but only if the application for the determina-
tion is made by the time prescribed by law for filing the employer’s
return for the taxable year in which such plan was adopted, or such
later date as the Secretary of the Treasury may prescribe.”.

(2) CoNFORMING AMENDMENT.—Paragraph (3) of section 403(c)
of ERISA (29 U.S.C. 1103(cX3)) is amended by striking out
“4972(b) of the Internal Revenue Code of 1954” and inserting in
lieu thereof “4979(c) of the Internal Revenue Code of 1986”

101 Copy read “1974".

102 Copy read “UNDER”.
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SEC. 9344. CLARIFICATION REGARDING THE IMPOSITION OF AN ANNUAL
SANCTION FOR PROHIBITED TRANSACTIONS WHICH ARE
CONTINUING IN NATURE.

Section 502(i) of ERISA (29 U.S.C. 1132(i)) is amended by striking
the second sentence and inserting the following: “The amount of Regulations.
such penalty may not exceed 5 percent of the amount involved in
each such transaction (as defined in section 4975(f)(4) of the Internal
Revenue Code of 1986) for each year or part thereof during which
the prohibited transaction continues, except that, if the transaction
is not corrected (in such manner as the Secretary shall prescribe 193
in regulations which shall be consistent with section 4975(f(5) of
such Code) within 90 days after notice from the Secretary (or such
longer period as the Secretary may permit), such penalty may be in
an amount not more than 100 percent of the amount involved.”

SEC. 9345. ADDITIONAL LIMITATIONS ON INVESTMENT BY AN INDIVID-
UAL ACCOUNT PLAN FORMING PART OF A FLOOR-OFFSET
ARRANGEMENT AND ON INVESTMENT BY AN INDIVIDUAL
ACCOUNT PLAN IN EMPLOYER STOCK.

(a) TREATMENT OF INDIVIDUAL AccouNT PorTiONS OF FLOOR-
OFFSET ARRANGEMENTS.—

(1) IN GENERAL.—Section 407(dX3) of ERISA (29 U.S.C.
1107(dX3)) is amended by adding at the end the following new
subparagraph:

“(C) The term ‘eligible individual account plan’ does not
include any individual account plan the benefits of which
are taken into account in determining the benefits payable
to a participant under any defined benefit plan.”

(2) TREATMENT OF FLOOR-OFFSET ARRANGEMENT AS SINGLE
pLAN.—Section 407(d) of ERISA (29 U.S.C. 1107(d)) is amended
by adding at the end the following new paragraph:

“(9) For purposes of this section, an arrangement which consists of
a defined benefit plan and an individual account plan shall be
treated as 1 plan if the benefits of such arrangement are taken into
account in determining the benefits payable under such defined
benefit plan.”

(3) EFrFecTiVE DATE.—The amendments made by this subsec- 29 USC 1107
tion shall apply with respect to arrangements established after note.
December 17, 1987.

(b) RESTRICTIONS ON TREATMENT OF STOCK AS QUALIFYING
EmPLOYER SECURITY.—Section 407 of ERISA (29 US.C. 1107) is
amended—

(1) in subsection (dX5), by adding at the end the following new
sentence: “After December 17, 1987, in the case of a plan other
than an eligible individual account plan, stock shall be consid-
ered a qualifying employer security only if such stock satisfies
the requirements of subsection (f}1).”’; and

(2) by adding at the end the following new subsection:

“f(1) Stock satisfies the requirements of this subsection if—

“(A) no more than 25 percent of the aggregate amount of
stock of the same class issued and outstanding at the time of
acquisition is held by the plan, and

“YB) at least 50 percent of the aggregate amount referred to in
subparagraph (A) is held by persons independent of the issuer.

103 Copy read “presribe”.
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“(2) Until January 1, 1993, a plan shall not be treated as violating
subsection (a) solely by holding stock which fails to satisfy the
requirements of paragraph (1) if such stock—

“(A) has been so held since December 17, 1987, or

“(B) was acquired after December 17, 1987, pursuant to a
legally binding contract in effect on December 17, 1987, and has
been so held at all times after the acquisition.

“(3) After December 17, 1987, no plan may acquire stock which
does not satisfy the requirements of paragraph (1) unless the acquisi-
tion is made pursuant to a legally binding contract in effect on such
date.”.

SEC. 9346. INTEREST RATE ON ACCUMULATED CONTRIBUTIONS.

(a) AMENDMENTS TO ERISA.—Section 204(cX2) of ERISA (29 U.S.C.
1054(cX2)) is amended—

(1) in subparagraph (CXiii), by striking 5 percent per annum”
and inserting “120 percent of the Federal mid-term rate (as in
effect under section 1274 of the Internal Revenue Code of 1986
for the 1st month of a plan year)”’; and

(2) in subparagraph (D)—

(A) in the first sentence, by striking “, the rate of interest
described in clause (iii) of subparagraph (C), or both,”; and

(B) by striking the second sentence.

(b) AMENDMENTS TO 1986 CobE.—Section 411(c¥2) of the 1986 Code
(relating to accrued benefit derived from employee contributions) is
amended—

(1) in subparagraph (CXiii), by striking ““5 percent per annum”
and inserting “120 percent of the Federal mid-term rate (as in
effect under section 1274 for the 1st month of a plan year)”’; and

(2) in subparagraph (D)—

(A) in the first sentence, by striking “, the rate of interest
described in clause (iii) of subparagraph (C), or both,”; and

(B) by striking the second sentence.

(¢) EFFECTIVE DATE.—

(1) IN GeENERAL.—The amendments made by this section shall
apply to plan years beginning after December 31, 1987.

(2) PLAN AMENDMENTS NOT REQUIRED UNTIL JANUARY 1,
1989.—If any amendment made by this section requires an
amendment to any plan, such plan amendment shall not be
required to be made before the first plan year beginning on or
after January 1, 1989, if—

(A) during the period after such amendments made by
this section take effect and before such first plan year, the
plan is operated in accordance with the requirements of
such amendments or in accordance with an amendment
prescribed by the Secretary of the Treasury and adopted by
the plan, and

(B) such plan amendment applies retroactively to the
period after such amendments take effect and such first
plan year.

A plan shall not be treated as failing to provide definitely
determinable benefits or contributions, or to be operated in
accordance with the provisions of the plan, merely because it
operates in accordance with this subsection.
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Subtitle E—Miscellaneous Provisions

SEC. 9401. RESTORATION OF TRUST FUNDS FOR 1987.

(a) IN GENERAL.—

(1) OBLIGATIONS 1SSUED.—Except as provided in subsection (b),
within 30 days after the expiration of any debt issuance suspen-
sion period to which this section applies, the Secretary of the
Treasury shall issue to each Federal fund obligations under
chapter 31 of title 31, United States Code, which bear such issue
dates, interest rates, and maturity dates as are necessary to
ensure that, after such obligations are issued, the holdings of
such Federal fund will replicate to the maximum extent prac-
ticable the obligations that would have been held by such
Federal fund if any—

(A) failure to invest amounts in such Federal fund (or any
disinvestment) resulting from the limitation of section
3101(b) of title 31, United States Code, had not occurred,
and

(B) issuance of such obligations had occurred immediately
on the expiration of the debt issuance suspension period.

(2) INTEREST CREDITED.—On the first normal interest payment
date or within 30 days after the expiration of any debt issuance
suspension period (whichever is later) to which this section
applies, the Secretary of the Treasury shall credit to each
Federal fund an amount determined by the Secretary, after
taking into account the actions taken pursuant to paragraph (1),
to be equal to the income lost by such Federal fund by reason of
any failure to invest amounts in such Federal fund (or any
disinvestment) resulting from the limitation of such section
3101(b), including any income lost between the expiration of the
debt issuance suspension period and the date of the credit.

(b) INTEREST ON MARKET-BASED OBLIGATIONS.—With respect to any
Federal fund which invests in market-based special obligations, on
the expiration of a debt issuance suspension period to which this
section applies, the Secretary of the Treasury shall immediately
credit to such fund an amount equal to the interest that would have
been earned by such fund during the debt issuance suspension
period if the daily balance in such fund that the Secretary was
unable to invest by reason of the limitation of such section 3101(b)
had been invested each day during such period, overnight, in obliga-
tions under chapter 31 of title 31, United States Code, earning
interest at a rate determined by the Secretary in accordance with
the standard practice of the Department of the Treasury.

(c) INTEREST ON STATE AND Local GOVERNMENT SERIES.—On the
expiration of any debt issuance suspension period to which this
section applies, the Secretary of the Treasury shall (as of the close of
such period) credit to each holder of any obligation which is part of
the State and Local Government Series and which is in the nature of
a demand deposit an amount equal to the income lost by such holder
by reason of not being able to reinvest the principal of, and interest
on, such obligation during such period.

(d) DeBT IssUANCE SusPENSION PEriops 10 WHICH SECTION
ArrLies.—This section shall apply to debt issuance suspension
periods beginning on or after July 18, 1987, and ending before
January 1, 1988.
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(e) CREDITED AMOUNTS TREATED AS INTEREST.—!°4 All amounts
credited under this section shall be treated as interest on obligations
issued under chapter 31 of title 31, United States Code, for all
purposes of Federal law.

() DEFINITIONS.—For purposes of this section—

(1) DEBT ISSUANCE SUSPENSION PERIOD.—The term ‘“‘debt issu-
ance suspension period” means any period for which the Sec-
retary of the Treasury determines that the issuance of obliga-
tions of the United States sufficient to conduct the orderly
financial operations of the United States may not be made
without exceeding the limitation imposed by section 3101(b) of
title 31, United States Code.

(2) FepErAL FUND.—The term “Federal fund” means any
Federal trust fund or Government account established pursuant
to Federal law to which the Secretary of the Treasury has
issued or is expressly authorized by law directly to issue obliga-
tions under chapter 31 of title 31, United States Code, in respect
of public money, money otherwise required to be deposited in
the Treasury, or amounts appropriated; except that such term
shall not include the Civil Service Retirement and Disability
Fund or the Thrift Savings Fund of the Federal Employees’
Retirement System.

(g) SpeciaL RuLes.—In the case of any debt suspension period
beginning on or after July 18, 1987, and ending before the date of
the enactment of this Act—

(1) for purposes of determining the date on which the Sec-
retary of the Treasury is required to take the actions described
in subsections (a), (b), and (c), such period shall be treated as
having ended on such date of enactment, and

(2) the amount required to be credited under subsection (c)
shall include any income lost because the credit was not made
upon the expiration of such period.

SEC. 9402. 6-MONTH EXTENSION OF PROVISIONS RELATING TO COLLEC-
TION OF NON-TAX DEBTS OWED TO FEDERAL AGENCIES.

(a) GENERAL RuLE.—Subsection (c) of section 2653 of the Deficit
Reduction Act of 1984 is amended by striking out “January 1, 1988”
and inserting in lieu thereof “July 1, 1988".

(b) CLARIFICATION OF CONGRESSIONAL INTENT AS TO SCOPE OF
ProvisioN.—

(1) Nothing in the amendments made by section 2653 of the
Deficit Reduction Act of 1984 shall be construed as exempting
debts of corporations or any other category of persons from the
application of such amendments.

(2) It is the intent of the Congress that, to the extent prac-
ticable, the amendments made by section 2653 of the Deficit
Reduction Act of 1984 shall extend to all Federal agencies (as
defined in the amendments made by such section).

(3) The Secretary of the Treasury shall issue regulations to
carry out the purposes of this subsection.

(c) STuDY BY THE GENERAL ACCOUNTING OFFICE.—The Comptroller
General of the United States, in consultation with the Secretary of
the Treasury or his delegate, shall conduct a study of the operation
and effectiveness of the amendments made by section 2653 of the
Deficit Reduction Act of 1984. The study shall compile and evaluate

104 Copy read "'AMOUNTS TREATED AS INTEREST.—.
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information on the effect of those amendments on voluntary compli-
ance with the income tax laws. Not later than April 1, 1989, the
Comptroller General shall submit to the Committee on Ways and
Means of the House of Representatives and the Committee on
Finance of the Senate a report of the study conducted under this
subsection, together with such recommendations as he may deem
advisable.

SEC. 9403. INCREASE IN LIMIT ON LONG-TERM BONDS.

The last sentence of section 3102(a) of title 31, United States Code,
is amended by striking out “$250,000,000,000" and inserting in lieu
thereof “$270,000,000,000".

Subtitle F—Customs User Fees; Trade and
Customs Agency Authorizations

SEC. 9501. CUSTOMS USER FEES.

(a) AMENDMENTS TO CusToMs User FeEes PrograM.—Section 13031
of the Consolidated Budget Reconciliation Act of 1985 (19 U.S.C. 58¢)
is amended as follows:

(1) MERCHANDISE PROCESSING FEE IMPOSED ON FOREIGN CON-
TENT OF CERTAIN SCHEDULE 8 ARTICLES.—

(A) Subsection (a)}9XA) is amended to read as follows:

“(A) provided for under any item in schedule 8 of the
Tariff Schedules of the United States except item 806.30 or
807.00,".

(B) Subsection (b)}8XA) is amended—

(i) by striking out “and” at the end of clause (i);

(ii) by striking out the period at the end of clause (ii)
and inserting a semicolon; and

(iii) by adding at the end thereof the following:

“(ii1) in the case of merchandise classified under item
806.30 of the Tariff Schedules of the United States, be
applied to the value of the foreign repairs or alterations to
the merchandise; and

“(iv) in the case of merchandise classified under item
807.00 of such Schedules, be applied to the full value of the
merchandise, less the cost or value of the component
United States products.

With respect to merchandise that is classified under item 806.30
or 807.00 of such Schedules and is duty-free, the Secretary may
collect the fee charged on the processing of the merchandise
under subsection (a) (9) or (10) on the basis of aggregate data
derived from financial and manufacturing reports used by the
importer in the normal course of business, rather than on the
basis of entry-by-entry accounting.”.

(2) PROVISION OF CUSTOMS SERVICES.—Subsection (e) is
amended—

(A) by redesignating paragraph (4) as paragraph (6);

(B) by inserting after paragraph (3) the following new
paragraphs:

‘(4) Notwithstanding any other provision of law, all customs
services (including, but not limited to, normal and overtime clear-
ance and preclearance services) shall be adequately provided, when
requested, for—

Reports.
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“(A) the clearance of any commercial vessel, vehicle, or air-
craft or its passengers, crew, stores, material, or cargo arriving,
departing, or transiting the United States;

‘B) the preclearance at any customs facility outside the
United States of any commerciaf'vessel, vehicle or aircraft or its
passengers, crew, stores, material, or cargo; and

“(C) the inspection or release of commercial cargo or other
commercial shipments being entered into, or withdrawn from,
the customs territory of the United States.

“(5) For purposes of this subsection, customs services shall be
treated as being ‘adequately provided’ if such of t::ose services that
are necessary to meet the needs of parties s.uiect to customs
inspection are provided in a timely manner ta: :rg into account
factors such as—

‘“(A) the unavoidability of weather, mechunical, and other
delays;

‘(B) the necessity for prompt and efficient passenger and
baggage clearance;

(C) the perishability of cargo;

“(D) the desirability or unavoidability of late night and early
morning arrivals from various time zones;

‘““‘E) the availability (in accordance with regulations
prescribed under subsection (g)2)) of customs personnel and
resources; and

“(F) the need for specific enforcement checks.”; and

(C) by amending paragraph (6) (as redesignated by subpara-
graph (A)) to read as follows:

“(6) Notwithstanding any other provision of law except paragraph
(2), during any period when fees are authorized under subsection (a),
no charges, other than such fees, may be collected—

“(A) for any—

“(i) cargo inspection, clearance, or other customs activity,
expense, or service performed (regardless whether per-
formed outside of normal business hours on an overtime
basis), or

“(ii) customs personnel provided,

in connection with the arrival or departure of any commercial
vessel, vehicle, or aircraft, or its passengers, crew, stores, mate-
rial, or cargo, in the United States;

“(B) for any preclearance or other customs activity, expense,
or service performed, and any customs personnel provided,
outside the United States in connection with the departure of
any commercial vessel, vehicle, or aircraft, or its passengers,
crew, stores, material, or cargo, for the United States; or

“(C) in connection with—

“(i) the activation or operation (including Customs Serv-
ice supervision) of any foreign trade zone or subzone estab-
lished under the Act of June 18, 1934 (commonly know as
the Foreign Trade Zones Act, 19 U.S.C. 8la et seq.), or

“(ii) the designation or operation (including Customs
Service supervision) of any bonded warehouse under section
555 of the Tariff Act of 1930 (19 U.S.C. 1555).”.

(3) DisposITION OF FEES.—Subsection (f) is amended by striking
out paragraphs (1), (2), and (3) and inserting the following:

“(f) DisposrTioN oF FEEs.—(1) There is established in the general
fund of the Treasury a separate account which shall be known as
the ‘Customs User Fee Account’. Notwithstanding section 524 of the
Tariff Act of 1930 (19 U.S.C. 1524), there shall be deposited as
offsetting receipts into the Customs User Fee Account all fees
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collected under subsection (a) except that portion of such fees that is
required under paragraph (3) for the direct reimbursement of appro-
priations.

“(2) All funds in the Customs User Fee Account shall be available,
to the extent provided for in appropriations Acts, to pay the costs
(other than costs for which direct reimbursement under paragraph
(3) is required) incurred by the United States Customs Service in
conducting commercial operations, including, but not limited to, all
costs associated with commercial passenger, vessel, vehicle, aircraft,
and cargo processing. So long as there is a surplus of funds in the
Customs User Fee Account, the Secretary of the Treasury may not
reduce personnel staffing levels for providing commercial clearance
and preclearance services.

“(3) The Secretary of the Treasury, in accordance with such
section 524 and without regard to apportionment or any other
administrative practice or limitation, shall directly reimburse, from
the fees collected under subsection (a), each appropriation for the
amount paid out of that appropriation for the costs incurred by the
Secretary in providing—

““(A) inspectional overtime services; and

“(B) all preclearance services;

for which the recipients of such services are not required to re-
imburse the Secretary of the Treasury. Reimbursement under this
paragraph shall apply with respect to each fiscal year occurring
after September 30, 1987, and shall be made at least quarterly. To
the extent necessary, reimbursement of appropriations under this
paragraph may be made on the basis of estimates made by the
Secretary of the Treasury of the costs for inspectional overtime and
preclearance services, and adjustments shall be made in subsequent
reimbursements to the extent that the estimates were in excess of,
or less than, the amounts required to be reimbursed.”.

(4) REcuLATIONS.—Subsection (g) is amended—

(A) by striking out “(g) REcuLATIONS.—The” and insert-
ing ‘(@ ReGuLATIONS.—(1) In addition to the regulations
required under paragraph (2), the ”; and

(B) by inserting at the end thereof the following new
paragraph:

“(2) The Secretary of the Treasury shall prescribe regulations
governing the work shifts of customs personnel at airports. Such
regulations shall provide, among such other factors considered
appropriate by the Secretary, that—

“(A) the work shifts will be adjusted, as necessary, to meet
cyclical and seasonal demands and to minimize the use of
overtime;

“(B) the work shifts will not be arbitrarily reduced or com-
pressed; and

“(C) consultation with the Advisory Committee on Com-
mercial Operations of the United States Customs Service
(established under section 9501(c) of the Omnibus Budget Rec-
onciliation Act of 1987) will be carried out before adjustments
are made in the work shifts.”.

(5) EXTENSION OF CUSTOMS USER FEES PROGRAM.—Subsection
(jX3) is amended by striking out “1989” and inserting “1990".

(b) AppiTioNAL PERriop To CramM CeRTAIN REFUNDS.—Section
1893(gX2) of the Tax Reform Act of 1986 is amended by striking out
“90 days after the date of enactment of this Act” and inserting ““90
days after the date of the enactment of the Omnibus Budget Rec-
onciliation Act of 1987".

19 USC 58c note.
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19 GSC 3 note. (¢) ANaLysis REGArRDING THE CES Program; EFFECT ON

IMPLEMENTATION OF PROGRAM.—

(1) The Comptroller General of the United States shall con-
duct a comprehensive analysis, including a cost-benefit study, of
the centralized cargo examination station (CES) concept from
the perspective of both the United States Customs Service and
business community users. The analysis shall be submitted on
the same day to the Committee on Ways and Means of the
House of Representatives and the Committee on Finance of the
Senate (hereinafter in this subsection referred to as the
“Committees”’) not later than March 30, 1988, and shall include
recommendations as to how best to implement cargo inspection
procedures.

(2) The United States Customs Service—

(A) may not, after the date of the enactment of this Act,
establish any new centralized cargo examination station at
any ocean port, airport, or land border location unless the
Customs Service provides to the Committees advance
notice, in writing, of not less than 90 days regarding the
proposed establishment; and

(B) shall, on such date of enactment, suspend operations
at each centralized cargo examination station that was
operating at an airport on the day before such date until
the 90th day after a date—

(i) that is not earlier than the date on which the
analysis required under paragraph (1) is submitted to
the Committees, and

(i) on which the Customs Service provides to the
Committees notice, in writing, that it intends to resume
such operations at the station.

During the period of suspension of operations under subpara-
graph (B) at any centralized cargo examination station at an
airport, the Secretary of the Treasury shall maintain customs
uperations and staffing at that airport at a level not less than
tl;fat which was in effect immediately before the suspension took
effect.

19 USC 58¢ note. (d) EFFECTIVE DATES.—

100

(1) Except as otherwise provided in this subsection, the provi-
sions of this section take effect on the date of the enactment of
this Act.

(2) The amendments made by subsection (a)X1) apply with
respect to articles entered, or withdrawn from warehouse for
consumption, on or after the 15th day after the date of enact-
ment of this Act.

(3) The amendment made by subsection (aX3) shall take effect
on October 1, 1987.

SEC. 9502, UNITED STATES INTERNATIONAL TRADE COMMISSION
AUTHORIZATIONS.

Section 330(eX2) of the Tariff Act of 1930 (19 U.S.C. 1330(eX2)) is
amended—
(1) by striking out “1986" and inserting “1988"’; and
(2) by striking out “$28,901,000;” and inserting “$35,386,000;".

SEC. 9503. UNITED STATES CUSTOMS SERVICE AUTHORIZATIONS,

(a) AUTHORIZATION OF APPROPRIATIONS.—Section 301(b) of the Cus-
toms Procedural Reform and Simplification Act of 1978 (19 U.S.C.
2075(b)) is amended to read as follows:

“(b) AUTHORIZATION OF APPROPRIATIONS.- -
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“(1) FOR NONCOMMERCIAL OPERATIONS.—There are authorized
to be appropriated for fiscal year 1988 not to exceed
$348,192,000 for the salaries and expenses of the United States
Customs Service that are incurred in noncommercial oper-
ations, of which $171,857.06 shall be available only for conclud-
ing Contract TC-82-54 that was awarded for the development
and testing of an automatic license plate reader.

“(2) ForR COMMERCIAL OPERATIONS.—There are authorized to
be appropriated for fiscal year 1988 not to exceed $615,000,000
from the Customs User Fee Account for the salaries and ex-
penses of the United States Customs Service that are incurred
in commercial operations.

“(3) For AIr INTERDICTION.—There are authorized to be appro-
priated for fiscal year 1988 not to exceed $118,309,000 for the
operation (including salaries and expenses) and maintenance of
the air interdiction program of the United States Customs
Service.”.

(b) CoNGRESSIONAL NoTICE OF CERTAIN AcTioNs.—Section 301 of
the Customs Procedural Reform and Simplification Act of 1978
(19 U.S.C. 2075) is amended—

(1) by striking out “Usk oF SAVINGS RESULTING FROM ADMINIS-
TRATIVE CONSOLIDATIONS.—” in subsection (f);

(2) by striking out “ALLOCATION OF RESOURCES.—
tion (g) and inserting ‘/(1)”’; and

(3) by adding at the end of subsection (g) the following new
paragraph:

“(2) The Commissioner of Customs shall notify the Committee on
Finance of the Senate and the Committee on Ways and Means of the
House of Representatives at least 180 days prior to taking any action
which would—

“(A) result in any significant reduction in force of employees
other than by means of attrition;

“(B) result in any significant reduction in hours of operation
or services rendered at any office of the United States Customs
Service or any port of entry;

“(C) eliminate or relocate any office of the United States
Customs Service;

“(D) eliminate any port of entry; or

“(E) significantly reduce the number of employees assigned to
any office of the United States Customs Service or any port of

»n

in subsec-

entry.”.
(¢) Apvisory COMMITTEE ON COMMERCIAL OPERATIONS OF THE Establishment.
UNITED STATES CUSTOMS SERVICE.— 19 USC 2071

(1) The Secretary of the Treasury shall establish an advisory "°te:
committee which shall be known as the “Advisory Committee
on Commercial Operations of the United States Customs Serv-
ice” (hereafter in this subsection referred to as the “Advisory
Committee”).

(2XA) The Advisory Committee shall consist of 20 members
appointed by the Secretary of the Treasury.

(B) In making appointments under subparagraph (A), the
Secretary of the Treasury shall ensure that—

(i) the membership of the Advisory Committee is rep-
resentative of the individuals and firms affected by the
commercial operations of the United States Customs
Service; and
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(ii) a majority of the members of the Advisory Committee

do not belong to the same political party.
(3) The Advisory Committee shall—

(A) provide advice to the Secretary of the Treasury on all
matters involving the commercial operations of the United
States Customs Service; and

(B) submit an annual report to the Committee on Finance
of the Senate and the Committee on Ways and Means of the
House of Representatives that shall—

(i) describe the operations of the Advisory Committee
during the preceding year, and
(ii) set forth any recommendations of the Advisory
Committee regarding the commercial operations of the
United States Customs Service.
(4) The Assistant Secretary of the Treasury for Enforcement
shall preside over meetings of the Advisory Committee.
(d) DissoLuTiON OF EXISTING ADVISORY CoMMITTEE.—Section 13033
of the Consolidated Budget Reconciliation Act of 1985 is repealed.

SEC. 9504. OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE
AUTHORIZATIONS.

Section 141(fX1) of the Trade Act of 1974 (19 U.S.C. 217T1(fX1)) is
amended to read as follows:

“(fX1XA) There are authorized to be appropriated for fiscal year
1988 to the Office for the purposes of carrying out its functions not
to exceed $15,172,000.

“(B) Of the amounts authorized to be appropriated under subpara-
graph (A) for fiscal year 1988—

“(i) not to exceed $69,000 may be used for entertainment and
representation expenses of the Office; and

‘(ii) not to exceed $1,000,000 shall remain available until
expended.”.

TITLE X—REVENUE PROVISIONS

SEC. 10000. SHORT TITLE: AMENDMENT OF THE 1986 CODE.

19(8":}7)”SH0RT TrrLE.—This title may be cited as the “Revenue Act of

(b) AMENDMENT oF 1986 CopeE.—Except as otherwise expressly
provided, whenever in this title an amendment or repeal is ex-
pressed in terms of an amendment to, or repeal of, a section or other
provision, the reference shall be considered to be made to a section
or other provision of the Internal Revenue Code of 1986.

(c) CoorpINATION WrTH SECTION 15.—No0 amendment made by this
title shall be treated as a change in a rate of tax for purposes
section 15 of the Internal Revenue Code of 1986.

(d) TABLE OF CONTENTS.—

TITLE X—REVENUE PROVISIONS
Sec. 10000. Short title; amendment of the 1986 Code.

Subtitle A—Individual Income Tax Provisions

Sec. 10101. Expenses of overnight camps not allowable for dependent care credit
Sec. 10102. Changes to deduction for qualified residence interest.

Sec. 10103. Clarification of treatment of Federal judges.

Sec. 10104. Treatment of regulated investment companies under 2-percent floor.
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Subtitle B—Business Provisions

PART I—ACCOUNTING PROVISIONS

10201. Repeal of reserve for accrual of vacation pay.

10202. Provisions relating to installment sales.

10203. Reduction in percentage of items taken into account under completed
contract method.

10204. Amortization of past service pension costs.

10205. Certain farm corporations required to use accrual method of accounting.

10206. Entities may elect taxable years other than required taxable year.

PART [I—PARTNERSHIP PROVISIONS

10211. Certain publicly traded partnerships treated as corporations.

10212. Treatment of publicly traded partnerships under section 469.

10213. Treatment of publicly traded partnerships for unrelated business tax.
10214. Treatment of certain partnership allocations.

10215. Study.

PART III—CORPORATE PROVISIONS

10221. Reduction in dividends received deduction for dividends from corpora-
tions not 20-percent owned. .
10222. Certain earnings and profits adjustments not to apply for certain pur-

poses.

10223. Treatment of mirror subsidiary transactions.

10224. Benefits of graduated corporate rates not allowed to personal service
corporations.

10225. Amendments to section 382.

10226. Limitation on use of preacquisition losses to offset built-in gains.

10227. Recapture of LIFO amount in the case of elections by S corporations.

10228. Excise tax on receipt of greenmail.

PART IV-—FOREIGN TAx PROVISIONS
10231. Denial of foreign tax credit for taxes paid or accrued to South Africa.

ParT V—INSURANCE PROVISIONS

10241. Interest rate used in computing tax reserves for life insurance compa-
nies may not be less than applicable Federal rate.

10242. Treatment of foreign insurance.

10243. Treatment of mutual life insurance company policy holder dividends for
purposes of book preference.

10244. Certain insurance syndicates.

Subtitle C—Estimated Tax Provisions

10301. Revision of corporate estimated tax provisions.

10302. Revised rrithholding certificates required to be put into effect more
promptly.

10303. Estimated tax penalties for 1987.

Subtitle D—Estate and Gift Tax Provisions

PART I—GENERAL PrROVISIONS
Sec. 10401. 5-year extension of existing rates; phaseout of benefits of existing rates,
Sec

and unified credit.
. 10402, Inclusion related to valuation freezes.

PART II—ESTATE TAX PROVISIONS RELATING TO EMPLOYEE ST10CK OWNERSHIP PLANS

Sec. 10411. Congressional clarification of estate tax deduction for sales of employer
securities.

Sec. 10412. Modifications of estate tax deduction for sale of employer securities.

Sec. 10413. Excise tax on plans or cooperatives disposing of employer securities for
which estate tax deduction was allowed.

Subtitle E—Provisions Relating to Excise Taxes and User Fees

ParT I—ExcisE TAXES

Sec. 10501. Extension of telephone excise tax.

Sec. 10502. Diesel fuel and aviation fuel taxes imposed at wholesale level.

Sec. 10503. Extr%r‘lision of temporary increase in amount of tax imposed on coal
producers.

. 1330-383
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PaRT II—Tax-RELATED User FEEs

Sec. 10511. Fees for request for ruling, determination, and similar letters.
Sec. 10512. Occupational taxes relating to alcohol, tobacco, and firearms.

Subtitle F—Other Revenue Provisions

PART I—TARGETED JoBs CREDIT

Sec. 10601. Dﬁnial of targeted jobs credit for wages paid during period of labor
ispute.

PART II—TREATMENT OF CERTAIN ILLEGAL IRRIGATION SUBSIDIES

g

. 10611. Treatment of certain illegal irrigation subsidies.

PaART III—COMPLIANCE

. 10621. State escheat laws not to apply to refunds of Federal tax.
. 10622. Sense of Congress as to increased Internal Revenue Service funding for
taxpayer assistance and enforcement.

£F

PART IV—Tax Exempr Bonp ProvVISIONS

. 10631. Issues used to acquire nongovernmental output property.
. 10632. Bonds issued by Indian tribal governments,1°s

43

Subtitle G—Lobbying and Political Activities of Tax-Exempt Organizations

PaART I-Di1sCLOSURE REQUIRFMENTS

. 10701. Required disclosure of nondeductibility of contributions.

. 10702. Public inspection of annual returns and applications for tax-exempt
status.

. 10703. Additional information required on annual returns of section 501(cX3)
organizations.

. 10704. Penalties.

. 10705. Required disclosure that certain information or service available from
Federal Government.

£8 £ %

PART II—POLITICAL ACTIVITIES

. 10711. Clarification of prohibited political activities.

10712. Excise taxes on political expenditures by section 501(cX3) organizations.

10713. Additional enforcement authority in the case of flagrant political
expenditures.

10714. Tax on disqualifying lobbying expenditures.

Subtitle A—Individual Income Tax Provisions

SEC. 10101. EXPENSES OF OVERNIGHT CAMPS NOT ALLOWABLE FOR
DEPENDENT CARE CREDIT.

(a) GENERAL RuLE.—Subparagraph (A) of section 21(bX2) (defining
employment-related expenses) is amended by adding at the end
thereof the following new sentence:

“Such term shall not include any amount paid for services
outside the taxpayer’s household at a camp where the
qualifying individual stays overnight.”

(b) ErrecTiVE DATE.—The amendment made by subsection (a)
gl;alé f%%li‘s"{w expenses paid in taxable years beginning after Decem-

r 31, .

SEC. 10102. CHANGES TO DEDUCTION FOR QUALIFIED RESIDENCE
INTEREST.

(a) GENERAL Rure.—Paragraph (3) of section 163(h) (defining
qualified residence interest) is amended to read as follows:

105 Copy read “Indian Tribal Governments.”.
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‘(3) QUALIFIED RESIDENCE INTEREST.—For purposes of this
subsection—

“(A) IN GENERAL.—The term ‘qualified residence interest’
means any interest which is paid or accrued during the
taxable year on—

“(i) acquisition indebtedness with respect to any
qualified residence of the taxpayer, or

“(ii) home equity indebtedness with respect to any
qualified residence of the taxpayer.

For purposes of the preceding sentence, the determination
of whether any property is a qualified residence of the
taxpayer shall be made as of the time the interest is
accrued.

“(B) ACQUISITION INDEBTEDNESS.—

“i) IN GENERAL.—The term ‘acquisition indebted-
ness’ means any indebtedness which—

“T) is incurred in acquiring, constructing, or
substantially improving any qualified residence of
the taxpayer, and

“(II) is secured by such residence.

Such term also includes any indebtedness secured by
such residence resulting from the refinancing of indebt-
edness meeting the requirements of the preceding sen-
tence (or this sentence); but only to the extent the
amount of the indebtedness resulting from such re-
financing does not exceed the amount of the refinanced
indebtedness.

“Gi) $1,000,000 LiMiTaTiON.—The aggregate amount
treated as acquisition indebtedness for any period shall
not exceed $1,000,000 ($500,000 in the case of a married
individual filing a separate return).

“(C) HOME EQUITY INDEBTEDNESS.—

“i) IN GENERAL.—The term ‘home equity indebted-
ness’ means any indebtedness (other than acquisition
indebtedness) secured by a qualified residence to the
extent the aggregate amount of such indebtedness does
not exceed—

“(I) the fair market value of such qualified resi-
dence, reduced by

“(1I) the amount of acquisition indebtedness with
respect to such residence.

“(i) LimrraTioN.—The aggregate amount treated as
home equity indebtedness for any period shall not
exceede%IO0,000 (350,000 in the case of a separate
return by a married individual).

‘(D) TREATMENT OF INDEBTEDNESS INCURRED ON OR BEFORE
OCTOBER 13, 1987.—

(i) IN GENERAL.—In the case of any pre-October 13,
1987, indebtedness—

1) such indebtedness shall be treated as acquisi-
tion indebtedness, and

“(TI) the limitation of subparagraph (BXii) shall
not apply.

“(i) REDUCTION IN §1,000,000 LIMITATION.—The
limitation of subparagraph (BXii) shall be reduced (but
not below zero) by the aggregate amount of outstanding
pre-October 13, 1987, indebtedness.

19-139 0 - 88 — 13 (203)
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“(iii) PRE-OCTOBER 13, 1987, INDEBTEDNESS.—The term
‘pre-October 13, 1987, indebtedness’ means—

“(I) any indebtedness which was incurred on or
before October 13, 1987, and which was secured by
a qualified residence on October 13, 1987, and at all
times thereafter before the interest is paid or
accrued, or

“(II) any indebtedness which is secured by the
qualified residence and was incurred after Octo-
ber 13, 1987, to refinance indebtedness described in
subclause (I) (or refinanced indebtedness meeting
the requirements of this subclause) to the extent
(immediately after the refinancing) the principal
amount of the indebtedness resulting from the
refinancing does not exceed the principal amount
of the refinanced indebtedness (immediately before
the refinancing).

‘“iv) LIMITATION ON PERIOD OF REFINANCING.—
Subclause (II) of clause (iii) shall not apply to any
indebtedness after—

“(I) the expiration of the term of the indebted-
ness described in clause (iiiXI), or

“(I) if the principal of the indebtedness de-
scribed in clause (iiiXI) is not amortized over its
term, the expiration of the term of the 1st refinanc-
ing of such indebtedness (or if earlier, the date
which is 30 years after the date of such 1st re-
financing).”

(b) ConFoRMING AMENDMENTS.—Subsection (h) of section 163 is
amended by striking out paragraph (4) and by redesignating para-
graph (5) as paragraph (4).

(c) EFFecTIVE DATE.—The amendments made by this section shall
apply to taxable years beginning after December 31, 1987.

SEC. 10103. CLARIFICATION OF TREATMENT OF FEDERAL JUDGES.

(a) GENERAL RULE.—A Federal judge—
(1) shall be treated as an active participant for purposes of
section 219(g) of the Internal Revenue Code of 1986, and
(2) shall be treated as an employee for purposes of chapter 1 of
such Code.
(b) EFFective DaTE.—The provisions of subsection (a) shall apply
to taxable years beginning after December 31, 1987.

SEC. 10104. TREATMENT OF REGULATED INVESTMENT COMPANIES
UNDER 2.PERCENT FLOOR.

(a) 1-YEAR DELAY IN TREATMENT OF PuBLIcLY OFFERED REGULATED
INVESTMENT COMPANIES UNDER 2-PERCENT FLOOR.—

(1) GENERAL RULE.—Section 67(c) of the Internal Revenue
Code of 1986 to the extent it relates to indirect deductions
through a publicly offered regulated investment company shall
apply only to taxable years beginning after December 31, 1987.

(2) PUBLICLY OFFERED REGULATED INVESTMENT COMPANY
DEFINED.—For purposes of this subsection—

(A) IN GENERAL.—The term “publicly offered regulated
investment company” means a regulated investment com-
pany the shares of which are—
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(i) continuously offered pursuant to a public offering
(within the meaning of section 4 of the Securities Act of
1933, as amended (15 U.S.C. T7a to 77aa)),

(ii) regularly traded on an established securities
market, or

(iii) held by or for no fewer than 500 persons at all
times during the taxable year.

(B) SECRETARY MAY REDUCE 500 PERSON REQUIREMENT.—
The Secretary of the Treasury or his delegate may by Regulations.
regulation decrease the minimum shareholder requirement
of subparagraph (AXiii) in the case of regulated investment
companies which experience a loss of shareholders through
net redemptions of their shares.

(b) CHANGES IN DISTRIBUTION REQUIREMENTS.—

(1) INCREASE IN REQUIRED DISTRIBUTION OF INCOME.—Para-
graph (1) of section 4982(b) (deﬁning required distribution) is
amended by striking out ‘“90 percent”’ in subparagraph (B) and
inserting in lieu thereof “‘98 percent’.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1) 26 USC 4982
shall take effect as if included in the amendments made by note.
section 651 of the Tax Reform Act of 1986.

Subtitle B—Business Provisions
PART I—ACCOUNTING PROVISIONS

SEC. 10201. REPEAL OF RESERVE FOR ACCRUAL OF VACATION PAY.

(a) GENERAL RULE.—Section 463 (relating to accrual of vacation
pay) is hereby repealed.
(b) TECHNICAL AMENDMENTS.—

(1) Section 81 is hereby repealed.

. 1(12) Subparagraph (B) of section 404(bX2) is amended to read as
ollows:

“(B) ExcepTioN.—Subparagraph (A) shall not apply to
any benefit provided through a welfare benefit fund (as
defined in section 419(e)).”

(3) Section 404(aX5) is amended by adding at the end thereof
the following new sentence: “For purposes of this section, any
vacation pay which is treated as deferred compensation shall be
deductible for the taxable year of the employer in which paid to
the employee.”

(4) Paragraph (2) of section 419(e) is amended by inserting
“or” at the end of subparagraph (B), by striking out , or” at the
end of subparagraph (C), and inserting in lieu thereof a period,
and by striking out subparagraph (D).

(5) Paragraph (5) of section 461(h) is amended to read as
follows:

“(5) SUBSECTION NOT TO APPLY TO CERTAIN ITEMS.—This subsec-
tion shall not apply to any item for which a deduction is
allowable under a provision of this title which specifically pro-
vides for a deduction for a reserve for estimated expenses.”

(6) The table of sections for part II of subchapter B of chapter
1 is amended by striking out the item relating to section 81.

(7) The table of sections for subpart C of part II of subchapter
E of chzgger 1 is amended by striking out the item relating to
section 463.
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(c) EFFECTIVE DATE.—

26 USC 404 note. (1) IN ceENERAL.—The amendments made by this section shall
apply to taxable years beginning after December 31, 1987.
26 USC 463 note. (2) CHANGE IN METHOD OF ACCOUNTING.—In the case of any

taxpayer who elected to have section 463 of the Internal Reve-
nue Code of 1986 apply for such taxpayer’s last taxable year
beginning before January 1, 1988, and who is required to change
his method of accounting by reason of the amendments made by
this section—
(A) such change shall be treated as initiated by the
taxpayer,
(B) such change shall be treated as having been made
with the consent of the Secretary, and
(C) the net amount of adjustments required by section 481
of such Code to be taken into account by the taxpayer—
(i} shall be reduced by the balance in the suspense
account under section 463(c) of such Code as of the close
of such last taxable year, and
(ii) shall be taken into account over the 4-taxable
year period beginning with the taxable year following
such last taxable year as follows:
The percentage taken

In the case of the: into account is:
1St YOAT ..ottt ettt et enas 25
2Nd JOAT .cvveernrerrerccereer e s nenis 5
Brd FOAT ..ottt nene 35
Ath Year......cccrereeeienercreeernnens 35.

Notwithstanding subparagraph (CXii), if the period the adjust-
ments are required to be taken into account under section 481 of
such Code is less than 4 years, such adjustments shall be taken
into account ratably over such shorter period.

SEC. 10202. PROVISIONS RELATING TO INSTALLMENT SALES.

(a) REPEAL OF PROPORTIONATE DISALLOWANCE OF INSTALLMENT
METHOD.—

(1) IN GENERAL.—Section 453C (relating to certain indebted-
ness treated as payment on installment obligations) is hereby
repealed.

(2) CoNFORMING AMENDMENT.—The table of sections for sub-
part B of part II of subchapter E of chapter 1 is amended by
striking out the item relating to section 453C.

(b) REPEAL OF INSTALLMENT METHOD FOR DEALERS IN PROPERTY.—

(1) IN GENERAL.—Subparagraph (A) of section 453(b)X2) (defin-
ing installment sale) is amended to read as follows:

“(A) DEALER DISPOSITIONS.—Any dealer disposition (as
defined in subsection (1)).”

(2) DEALER DISPOSITION DEFINED.—Section 453 (relating to
installment method) is amended by adding at the end thereof
the following new subsection:

‘1) DEALER Disposrrions.—For purposes of subsection (bX2XA)—

“(1) IN GeNERAL.—The term ‘dealer disposition’ means any of
the following dispositions:

“(A) PERSONAL PROPERTY.—Any disposition of personal
property by a person who regularly sells or otherwise dis-
poses of personal property on the installment plan.
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“(B) REAL PROPERTY.—Any disposition of real property
which is held by the taxpayer for sale to customers in the
ordinary course of the taxpayer’s trade or business.

“(2) ExcepTioNs.—The term ‘dealer disposition’ does not
include—

“(A) Farm PROPERTY.—The disposition on the installment
glan of any property used or produced in the trade or

usiness of farming (within the meaning of section 2032A(e)
(4) or (5)).

“(B) TIMESHARES AND RESIDENTIAL LOTS.—

“i) IN GENERAL.—Any dispositions described in
clause (ii) on the installment plan if the taxpayer elects
to have paragraph (3) apply to any installment obliga-
tions which arise from such dispositions. An election
under this paragraph shall not apply with respect to an
installment obligation which is guaranteed by any
person other than an individual.

“(ii) DISPOSITIONS TO WHICH SUBPARAGRAPH APPLIES.—
A disposition is described in this clause if it is a disposi-
tion in the ordinary course of the taxpayer's trade or
business to an individual of—

“I) a timeshare right to use or a timeshare
ownership interest in residential real property for
not more than 6 weeks per year, or a right to use
specified campgrounds for recreational purposes,

or

“II) any residential lot, but only if the taxpayer
(or any related person) is not to make any improve-
ments with respect to such lot.

For purposes of subclause (I), a timeshare right to use
(or timeshare ownership interest in) property held by
the spouse, children, grandchildren, or parents of an
individual shall be treated as held by such individual.

“(C) CARRYING CHARGES OR INTEREST.—Any carrying
charges or interest with respect to a disposition described in
subparagraph (A) or (B) which are added on the books of
account of the seller to the established cash selling price of
the property shall be included in the total contract price of
the property and, if such charges or interest are not so
included, any payments received shall be treated as apply-
ing first against such carrying charges or interest.

‘3) PAYMENT OF INTEREST ON TIMESHARES AND RESIDENTIAL
LOTS.—

“(A) IN GENERAL.—In the case of any installment obliga-
tion to which paragraph (2)B) applies, the tax imposed by
this chapter for any taxable year for which payment is
received on such obligation shall be increased by the
amount of interest determined in the manner provided
under subparagraph (B).

“(B) COMPUTATION OF INTEREST.—

“(i) IN GENERAL.—The amount of interest referred to
in subparagraph (A) for any taxable year shall be
determined—

‘() on the amount of the tax for such taxable
year which is attributable to the payments re-
ceived during such taxable year on installment
obligations to which this subsection applies,
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“ID) for the period beginning on the date of sale,
ang ending on the date such payment is received,
an

‘“(III} by using the applicable Federal rate under
section 1274 (without regard to subsection (dX2)
thereof) in effect at the time of the sale
compounded semiannually.

“(ii) INTEREST NOT TAKEN INTO ACCOUNT.—For pur-
poses of clause (i), the portion of any tax attributable to
the receipt of any payment shall be determined
without regard to any interest imposed under subpara-
graph (A).

“(iii) TAXABLE YEAR OF SALE.—No interest shall be
determined for any payment received in the taxable
year of the disposition from which the installment
obligation arises.

“4C) TREATMENT AS INTEREST.—Any amount payable
under this paragraph shall be taken into account in
computing the amount of any deduction allowable to the
taxpayer for interest paid or accrued during such taxable
year.

(c) TREATMENT OF INSTALLMENT OBLIGATIONS OF NONDEALERS.—
Section 453A (relating to installment method for dealers in personal
property) is amended to read as follows:

“SEC. 453A. SPECIAL RULES FOR NONDEALERS OF REAL PROPERTY.

“(a) GENERAL RULE.—In the case of an installment obligation to
which this section applies—

*(1) interest shall be paid on the deferred tax liability with
respect to such obligation in the manner provided under subsec-
tion (¢), and

(2) the pledging rules under subsection (d) shall apply.

“(b) INSTALLMENT OBLIGATIONS TO WHICH SECTION APPLIES.—

*(1) IN ceNERAL.—This section shall apply to any obligation
which arises from the disposition of real property under the
installment method which is property used in the taxpayer’s
trade or business or property held for the production of rental
income, but only if the sales price of such property exceeds
$150,000.

“(2) SPECIAL RULE FOR INTEREST PAYMENTS.—For purposes of
subsection (aX1), this section shall apply to an obligation de-
scribed in paragraph (1) arising during a taxable year only if—

“(A) such obligation is outstanding as of the close of such
taxable year, and
“(B) the face amount of all obligations of the taxpayer
described in paragraph (1) which arose during, and are
outstanding as of the close of, such taxable year exceeds
$5,000,000.
Except as provided in regulations, all persons treated as a single
employer under subsection (a) or (b) of section 52 shall be
treated as one person for purposes of this paragraph.

“(3) EXCEPTION FOR PERSONAL USE AND FARM PROPERTY.—An
installment obligation shall not be treated as described in para-
graph (1) if it arises from the disposition—

“(A) by an individual of personal use property (within the
meaning of section 1275(bX3)), or
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“(B) of any property used or produced in the trade or
business of farming (within the meaning of section 2032A(e)
(4) or (5)).

‘(4) SPECIAL RULE FOR TIMESHARES AND RESIDENTIAL LOTS.—An
installment obligation shall not be treated as described in para-
graph (1) if it arises from a disposition described in section
453(12)B), but the provisions of section 453(1X3) (relating to
interest payments on timeshares and residential lots) shall
apply to such obligation.

“(5) SALEs PRICE.—For purposes of paragraph (1), all sales or
exchanges which are part of the same transaction (or a series of
related transactions) shall be treated as 1 sale or exchange.

“(c) INTEREST ON DEFERRED TaXx LiABILITY. —

“(1) INn GENERAL.—If an obligation to which this section ap-
plies is outstanding as of the close of any taxable year, the tax
imposed by this chapter for such taxable year shall be increased
by the amount of interest determined in the manner provided
under paragraph (2).

*(2) CoMPUTATION OF INTEREST.—For purposes of paragraph
(1), the interest for any taxable year shall be an amount equal to
the product of—

‘“(A) the applicable percentage of the deferred tax liabil-
ity with respect to such obligation, multiplied by

“(B) the underpayment rate in effect under section
6621(a)2) for the month with or within which the taxable
year ends.

*(3) DEFErRED TAX LIABILITY.—For purposes of this section,
the term ‘deferred tax liability’ means, with respect to any
taxable year, the product of—

“(A) the amount of gain with respect to an obligation
which has not been recognized as of the close of such
taxable year, multiplied by

*“(B) the maximum rate of tax in effect under section 1 or
11, whichever is appropriate, for such taxable year.

“(4) APPLICABLE PERCENTAGE.—For purposes of this subsec-
tion, the term ‘applicable percentage’ means, with respect to
obligations arising in any taxable year, the percentage deter-
mined by dividing—

“(A) the portion of the aggregate face amount of such
obligations outstanding as of the close of such taxable year
in excess of $5,000,000, by

“(B) the aggregate face amount of such obligations
outstanding as of the close of such taxable year.

“(5) REGULATIONS.'°6—The Secretary shall prescribe such
regulations as may be necessary to carry out the provisions of
this subsection including regulations providing for the applica-
tion of this subsection in the case of contingent payments, short
taxable years, and pass-thru entities.

“(d) PLEDGES, ETC., OF INSTALLMENT OBLIGATIONS.—

“(1) IN GeNERAL.—For purposes of section 453, if any indebted-
ness (hereinafter in this subsection referred to as ‘secured
indebtedness’) is secured by an installment obligation to which
this section applies, the net proceeds of the secured indebted-

126 Copy read ‘‘REGULATIONS—"'
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ness shall be treated as a payment received on such installment
obligation as of the later of—
“(A) the time the indebtedness becomes secured indebted-
ness, or
“(B) the proceeds of such indebtedness are received by the
taxpayer.

“(2) LIMITATION BASED ON TOTAL CONTRACT PRICE.—The
amount treated as received under paragraph (1) by reason of
any secured indebtedness shall not exceed the excess (if any)
of —

““(A) the total contract price, over

“(B) any portion of the total contract price received under
the contract before such secured indebtedness was incurred
(including amounts previously treated as received under
paragraph (1) but not including amounts not taken into
account by reason of paragraph (3)).

“(3) LATER PAYMENTS TREATED AS RECEIPT OF TAX PAID
AMOUNTS.—If any amount is treated as received under para-
graph (1) with respect to any installment obligation, subsequent
payments received on such obligation shall not be taken into
account for purposes of section 453 to the extent that the
aggregate of such subsequent payments does not exceed the
aggregate amount treated as received under paragraph (1).

“(4) SECURED INDEBTEDNESS.—For purposes of this subsection
indebtedness is secured by an installment obligation to the
extent that payment of principal or interest on such indebted-
ness is directly secured (under the terms of the indebtedness or
any underlying arrangements) by any interest in such install-
ment obligation.”

(2) CLErICcAL AMENDMENT.—The table of sections for subpart B
of part II of subchapter E of chapter 1 is amended by striking
out the item relating to section 453A and inserting in lieu
thereof the following new item:

“Sec. 453A. Special rules for nondealers of real property.”

(3) CONFORMING AMENDMENTS.—Sections 381(cX8) and 691(a)
(4) and (5) are each amended by striking out “or 453A" each
place it appears.

(d) MivniMmum Tax.—Paragraph (6) of section 56(a) (relating to
installment sales of certain property) is amended to read as follows:

“(6) INSTALLMENT SALES OF CERTAIN PROPERTY.—In the
case of any disposition after March 1, 1986, of any property
described in section 1221(1), income from such disposition
shall be determined without regard to the installment
method under section 453. This paragraph shall not apply
to any disposition with respect to which an election is in
effect under section 453(1X2XB).”

(e) EFFECTIVE DATES.—

(1) IN ceNErRAL.—Except as provided in this subsection, the
amendments made by this section shall apply to dispositions in
taxable years beginning after December 31, 1987.

(2) SPECIAL RULES FOR DEALERS.—

(A) IN GENERAL.—In the case of dealer dispositions
(within the meaning of section 453A of the Internal Reve-
nue Code of 1986), the amendments made by subsections (a)
and (b) shall apply to installment obligations arising from
dispositions after December 31, 1987.
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(B) SPECIAL RULES FOR OBLIGATIONS ARISING FROM DEALER
DISPOSITIONS AFTER FEBRUARY 28, 1986, AND BEFORE
JANUARY 1, 1988.—

(i) IN cENERAL.—In the case of an applicable install-
ment obligation arising from a disposition described in
subclause (I) or (II) of section 453C(eX1)XA)i) of the
Internal Revenue Code of 1986 (as in effect before the
amendments made by this section) before January 1,
1988, the amendments made by subsections (2) and (b)
shall apply to taxable years beginning after Decem-
ber 31, 1987.

(ii) CHANGE IN METHOD OF ACCOUNTING.—In the case
of any taxpayer who is required by clause (i) to change
its method of accounting for any taxable year with
respect to obligations described in clause (i)—

(I) such change shall be treated as initiated by
the taxpayer,

(ID such change shall be treated as made with
the consent of the Secretary of the Treasury or his
delegate, and

(ITI) the net amount of adjustments required by
section 481 of the Internal Revenue Code of 1986
shall be taken into account over a period not
longer than 4 taxable years.

(3) SPECIAL RULE FOR NONDEALERS.—

(A) ELECTION.—A taxpayer may elect, at such time and in
such manner as the Secretary of the Treasury or his dele-
gate may prescribe, to have the amendments made by
subsections (a) and (c) apply to taxable years ending after
December 31, 1986, with respect to dispositions and pledges
occurring after August 16, 1986.

(B) PLepcinGg RULES.—Except as provided in subpara-
graph (A)—

(i) In GENERAL.—Section 453A(d) of the Internal
Revenue Code of 1986 shall apply to any installment
obligation which is pledged to secure any secured
indebtedness (within the meaning of section 453A(d)4)
of such Code) after December 17, 1987, in taxable years
ending after such date.

(ii) COORDINATION WITH SECTION 453C.—For purposes
of section 453C of such Code (as in effect before its
repeal), the face amount of any obligation to which
section 453A(d) of such Code applies shall be reduced by
the amount treated as payments on such obligation
under section 453A(d) of such Code and the amount of
any indebtedness secured by it shall not be taken into
account.

(4) MinimuM TAX.—The amendment made by subsection (d)
shall apply to dispositions in taxable years beginning after
December 31, 1986.

(5) COORDINATION WITH TAX REFORM ACT OF 1986.—The amend-
ments made by this section shall not apply to any installment
obligation or to any taxpayer during any period to the extent
the amendments made by section 811 of the Tax Reform Act of
1986 do not apply to such obligation or during such period.
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SEC. 10203. REDUCTION IN PERCENTAGE OF ITEMS TAKEN INTO ACCOUNT
UNDER COMPLETED CONTRACT METHOD.

(a) IN GENERAL.—Section 460(a) (relating to percentage of comple-
tion—capitalized cost method) is amended—

(1) by striking out “40 percent” each place it appears in the
text and heading thereof and inserting in lieu thereof “70
percent”’, and

(2) by striking out ‘60 percent” and inserting in lieu thereof
30 percent”.

26 USC 460 note. (b) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
amendments made by this section shall apply to contracts
entered into after October 13, 1987.

(2) SPECIAL RULE FOR CERTAIN SHIP CONTRACTS.—

(A) IN GENERAL.—The amendments made by this section
shall not apply in the case of a qualified ship contract.
(B) QuALIFIED sHIP CONTRACT.—For purposes of subpara-
graph (A), the term “qualified ship contract” '°7 means any
contract for the construction in the United States of not
more than 5 ships if—
(i) such ships will not be constructed (directly or
indirectly) for the Federal Government, and
(ii) the taxpayer reasonably expects to complete such
contract within 5 years of the contract commencement
date (as defined in section 460(g) of the Internal Reve-
nue Code of 1986).

26 USC 263A SEC. 10204. AMORTIZATION OF PAST SERVICE PENSION COSTS.

note. (a) IN GENERAL.—For purposes of sections 263A and 460 of the
Internal Revenue Code of 1986, the allocable costs (within the
meaning of section 263A(a)2) or section 460(c) of such Code, which-
ever is applicable) with respect to any property shall include con-
tributions paid to or under a pension or annuity plan whether or not
such contributions represent past service costs.
(b) EFFECTIVE DATE.—

(1) IN GeENERAL.—Except as provided in paragraph (2), subsec-
tion (a) shall apply to costs incurred after December 31, 1987, in
taxable years ending after such date.

(2) SPECIAL RULE FOR INVENTORY PROPERTY.—In the case of any
property which is inventory in the hands of the taxpayer—

(A) IN GENERAL.—Subsection (a) shall apply to taxable
years beginning after December 31, 1987.

(B) CHANGE IN METHOD OF ACCOUNTING.—If the taxpayer
is required by this section to change its method of account-
ing for any taxable year—

(i) such change shall be treated as initiated by the
taxpayer,

(ii) such change shall be treated as made with the
consent of the Secretary of the Treasury or his dele-
gate, and

(ii1) the net amount of adjustments required by sec-
tion 481 of the Internal Revenue Code of 1986 shall be
taken into account over a period not longer than 4
taxable years.

107 Copy read * ‘qualified ship contract’ ™.

114 1987-3 C.B.



PUBLIC LAW 100-203—DEC. 22, 1987 101 STAT. 1330-395

SEC. 10205. CERTAIN FARM CORPORATIONS REQUIRED TO USE ACCRUAL
METHOD OF ACCOUNTING.

(a) GENERAL RULE.—Section 447 (relating to method of accounting
for corporations engaged in farming) is amended by striking out
subsections (c) and (e), by redesignating subsection (d) as subsection
(e), and by inserting after subsection (b) the following new sub-
sections:

“(c) ExceprioNn ror CERTAIN CORPORATIONS.—For purposes of
subsection (a), a corporation shall be treated as not being a corpora-
tion if it is—

“(1) an S corporation, or

“(2) a corporation the gross receipts of which meet the
requirements of subsection (d).

“(d) Gross RECEIPTS REQUIREMENTS.—

“(1) IN GENERAL.—A corporation meets the requirements of
this subsection if, for each prior taxable year beginning after
December 31, 1975, such corporation (and any predecessor cor-
poration) did not have gross receipts exceeding $1,000,000. For
purposes of the preceding sentence, all corporations which are
members of the same controlled group of corporations (within
the meaning of section 1563(a)) shall be treated as 1 corporation.

“(2) SPECIAL RULES FOR FAMILY CORPORATIONS.—

‘“(A) IN GENERAL.—In the case of a family corporation,
paragraph (1) shall be applied—

“(1) by substituting ‘December 31, 1985, for ‘Decem-
ber 31, 1975,”; and

“(ii) by substituting ‘$25,000,000’ for ‘$1,000,000".

“(B) GROSS RECEIPTS TEST.—

“(i) CoNTROLLED GRoOUPS.—Notwithstanding the last
sentence of paragraph (1), in the case of a family
corporation—

“(I) except as provided by the Secretary, only the
applicable percentage of gross receipts of any other
member of any controlled group of corporations of
which such corporation is a member shall be taken
into account, and

“(II) under regulations, gross receipts of such
corporation or of another member of such group
shall not be taken into account by such corporation
more than once.

“(ii) Pass-THRU ENTITIES.—For purposes of paragraph
(1), if a family corporation holds directly or indirectly
any interest in a partnership, estate, trust or other
pass-thru entity, such corporation shall take into
account its proportionate share of the gross receipts of
such entity.

“(ili) APPLICABLE PERCENTAGE.—For purposes of
clause (i), the term ‘applicable percentage’ means the
percentage equal to a fraction—

‘I) the numerator of which is the fair market
value of the stock of another corporation held di-
rectly or indirectly as of the close of the taxable
year by the family corporation, and

“(II) the denominator of which is the fair market
value of all stock of such corporation as of such
time.
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For purposes of this clause, the term ‘stock’ does not
include stock described in section 1563(cX1).1°8

‘“C) FaMiLy coRPORATION.—For purposes of this
section, '°% the term ‘family corporation’ means—

“(i) any corporation if at least 50 percent of the total
combined voting power of all classes of stock entitled to
vote, and at least 50 percent of all other classes of stock
of the corporation, are owned by members of the same
family, and

‘(ii) any corporation described in subsection (h).”

(b) SUSPENSE ACCOUNT IN LIEU oF 481 ADJUSTMENTS.—Section 447
is amended by adding at the end thereof the following new subsec-
tion:

“(1) SUSPENSE ACCOUNT FOR FAMILY CORPORATIONS.—

“(1) IN GENERAL.—If any family corporation is required by
this section to change its method of accounting for any taxable
year (hereinafter in this subsection referred to as the ‘year of
the change’), notwithstanding subsection (f), such corporation
shall establish a suspense account under this subsection in lieu
of taking into account adjustments under section 481(a) with
respect to amounts included in the suspense account.

*(2) INITIAL OPENING BALANCE.—The initial opening balance
of the account described in paragraph (1) shall be the lesser of—

“(A) the net adjustments which would have been required
to be taken into account under section 481 but for this
subsection, or

“(B) the amount of such net adjustments determined as of
the beginning of the taxable year preceding the year of
change.

If the amount referred to in subparagraph (A) exceeds the
amount referred to in subparagraph (B), notwithstanding para-
graph (1), such excess shall be included in gross income in the
year of the change.

“{3) REDUCTION IN ACCOUNT IF FARMING BUSINESS CON-
TRACTS.—If—

“(A) the gross receipts of the corporation from the trade
or business of farming for the year of the change or any
subsequent taxable year, is less than

“(B) such gross receipts for the taxpayer's last taxable
year beginning before the year of the change (or for the
most recent taxable year for which a reduction in the
suspense account was made under this paragraph),

the amount in the suspense account (after taking into account
prior reductions) shall be reduced by the percentage by which
the amount described in subparagraph (A) is less than the
amount described in subparagraph (B).

“(4) INcOME INCLUSION.—Any reduction in the suspense
account under paragraph (3) shall be included in gross income
for the taxable year of the reduction.

“(5) INCLUSION WHERE CORPORATION CEASES TO BE A FAMILY
CORPORATION.—

“(A) IN geNERAL.—If the corporation ceases to be a family
corporation during any taxable year, the amount in the
suspense account (after taking into account prior reduc-

18 Copy read “1563(ck1).” .
w8 Copy read “section.”.
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tions) shall be included in gross income for such taxable
year.

“(B) SPECIAL RULE FOR CERTAIN TRANSFERS.—For purposes
of subparagraph (A), any transfer in a corporation after
December 15, 1987, shall be treated as a transfer to a person
whose ownership could not qualify such corporation as a
family corporation unless it is a transfer—

“(i) to a member of the family of the transferor, or

“(ii) in the case of a corporation described in subsec-
tion (h), to a member of a family which on December
15, 1987, held stock in such corporation which qualified
the corporation under subsection (h).

“(6) SUBCHAPTER C TRANSACTIONS.—The application of this
subsection with respect to a taxpayer which is a party to any
transaction with respect to which there is nonrecognition of
gain or loss to any party by reason of subchapter C shall be
determined under regulations prescribed by the Secretary.”

(¢) TECHNICAL AMENDMENTS.—

(1) Subsection (e) of section 447 (as redesignated by subsection
(a)) is amended by striking out “subsection (cX2)” and inserting
in lieu thereof “subsection (d)”.

(2) Paragraph (1) of section 447(h) is amended—

(A) by striking out “This section shall not apply to any
corporation” and inserting in lieu thereof “A corporation is
described in this subsection”’,

(B) by striking out “subsection (d)”’ each place it appears
and inserting in lieu thereof “subsection (e)”, and

{(C) by striking out “subsection (dX1)" each place it ap-
pears and inserting in lieu thereof “subsection (eX1)”.

(d) EFFecTivE DATE.—The amendments made by this section shall
apply to taxable years beginning after December 31, 1987.

SEC. 10206. ENTITIES MAY ELECT TAXABLE YEARS OTHER THAN RE-
QUIRED TAXABLE YEAR.

(a) ELECTION OF DIFFERENT YEAR.—
(1) IN GeNERAL.—Part I of subchapter E of chapter 1 (relating
to accounting periods) is amended by adding at the end thereof
the following new section:!09

“SEC. 144, ELECTION OF TAXABLE YEAR OTHER THAN REQUIRED TAX-
ABLE YEAR.

“(a) GENERAL RULE.—Except as provided in subsections (b) and (c),
a partnership, S corporation, or personal service corporation may
elect to have a taxable year other than the required taxable year.
“(b) LiIMITATIONS ON TaXABLE YEARS WHICH MAY BE ELECTED.—

“(1) IN GeNERAL.—Except as provided in paragraphs (2) and
(3), an election mai be made under subsection (a) only if the
deferral period of the taxable year elected is not longer than 3
months.

“(2) CHANGES IN TAXABLE YEAR.—Except as provided in para-
graph (3), in the case of an entity changing a taxable year, an
election may be made under subsection (a) only if the deferral
p?riod of the taxable year elected is not longer than the shorter
0 e

“(A) 3 months, or

199 Copy read “section.”.
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‘(B) the deferral period of the taxable year which is being
changed.

“(3) SPECIAL RULE FOR ENTITIES RETAINING 1986 TAXABLE
YEARS.—In the case of an entity’s 1st taxable year beginning
after December 31, 1986, an entity may elect a taxable year
under subsection (a) which is the same as the entity’s last
taxable year beginning in 1986.

‘(4) DEFERRAL PERIOD.—For purposes of this subsection, the
term ‘deferral period’ means, with respect to any taxable year of
the entity, the months between—

‘“(A) the beginning of such year, and

“(B) the close of the 1st required taxable year ending
within such year.

‘“(c) EFrect oF ELECTION.—If an entity makes an election under
subsection (a), then—

‘(1) in the case of a partnership or S corporation, such entity
shall make the payments required by section 7519, and

“(2) in the case of a personal service corporation, such cor-
;zmration shall be subject to the deduction limitations of section

80H.

“(d) ELECTIONS.—

‘(1) PERSON MAKING ELECTION.—An election under subsection
(a) shall be made by the partnership, S corporation, or personal
service corporation.

*(2) PERIOD OF ELECTION.—

“(A) IN GENERAL.—Any election under subsection (a) shall
remain in effect until the partnership, S corporation, or
personal service corporation changes its taxable year. Any
change to a required taxable year may be made without the
consent of the Secretary.

“(B) No FURTHER ELECTION.—If an election is terminated
under subparagraph (A), the partnership, S corporation, or
personal service corporation may not make another elec-
tion under subsection (a).

“(8) TIERED STRUCTURES, ETC.—No election may be made under
subsection (a) with respect to an entity which is part of a tiered
structure other than a tiered structure comprised of 1 or more
partnerships or S corporations all of which have the same
taxable year.

‘“(e) REQUIRED TaxABLE YEAR.—For purposes of this section, the
term ‘required taxable year’ means the taxable year determined
under section 706(b), 1378, or 441(i) without taking into account any
taxable year which is allowable by reason of business pur
Solely for purposes of the preceding sentence, sections 706(b), 1378
and 441(i) shall be treated as in effect for taxable years begmmng
before January 1, 1987.

“(f) REGULATIONS.—The Secretary shall prescribe such regulations
as may be necessary to carry out the provisions of this section,
including regulations to prevent the avoidance of subsection (bX2XB)
or (dX2XB) through the change in form of an entity.”

(2) ConFORMING AMENDMENT.—The table of sections for part 1
of subchapter E of chapter 1 is amended by adding at the end
thereof the following new item:

“Sec. 444. Election of taxable year other than required taxable year.”

(b) REQUIRED PAYMENTS.—
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(1) IN ceNERAL.—Chapter 77 is amended by adding at the end
thereof the following new section:

“SEC. 7519. REQUIRED PAYMENTS FOR ENTITIES ELECTING NOT TO HAVE
REQUIRED TAXABLE YEAR.

‘“(a) GENERAL RULE.—This section applies to a partnership or S
corporation for any taxable year, if—

“(1) an election under section 444 is in effect for the taxable
year, and

“(2) the required payment determined under subsection (b) for
such taxable year (or any preceding taxable year) exceeds $500.

“(b) REQUIRED PAYMENT.—For purposes of this section, the term
‘required payment’ means, with respect to any applicable election
year of a partnership or S corporation, an amount equal to—

(1) the excess of the product of—

“(A) the applicable percentage of the adjusted highest
section 1 rate, multiplied by

“(B) the net base year income of the entity, over

“(2) the amount of the required payment for the preceding
applicable election year.
For purposes of paragraph (1)(A), the term ‘adjusted highest section
1 rate’ means the highest rate of tax in effect under section 1 as of
the end of the base year plus 1 percentage point (or, in the case of
applicable election years beginning in 1987, 36 percent).

‘lc) REFUND OF PAYMENTs.—If the amount determined under
subsection (b)2) exceeds the amount determined under subsection
(b)(1), then the entity shall be entitled to a refund of such excess.

“(d) Ner Base YEAR INcoME.—For purposes of this section—

“(1) IN GENERAL.—An entity’s net base year income shall be
equal to the sum of—

“(A) the deferral ratio multiplied by the entity’s net
income for the base year, plus

“(B) the excess (if any) of—

“(i) the deferral ratio multiplied by the aggregate
amount of applicable payments made by the entity
during the base year, over

“(ii) the aggregate amount of such applicable pay-
ments made during the deferral period of the base year.

For purposes of this paragraph, the term ‘deferral ratio’ means
the ratio which the number of months in the deferral period of
the base year bears to the number of months in the partner-
ship’s or S corporation’s taxable year.

“(2) NET 1INcoME.—Net income is determined by taking into
account the aggregate amount of the following items—

“(A) ParTNERSHIPS.—In the case of a partnership, net
income shall be the amount (not below zero) determined by
taking into account the aggregate amount of the partner-
ship’s items described in section 702(a) (other than credits).

“(B) S corPorRATIONS.—In the case of an S corporation,
net income shall be the amount (not below zero) determined
by taking into account the aggregate amount of the S
corporation’s items described in section 1366(a) (other than
credits). If the S corporation was a C corporation for the
base year, its taxable income for such year shall be treated
as its net income for such year.

‘“(C) CERTAIN LIMITATIONS DISREGARDED.—For purposes of
subparagraph (A) or (B), any limitation on the amount of

26 USC 7519.
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any item described in either such paragraph which may be

taken into account for purposes of computing the taxable

income of a partner or shareholder shall be disregarded.
“(3) APPLICABLE PAYMENTS.—

“(A) IN GENERAL.—The term ‘applicable payment’ means
amounts paid or incurred by a partnership or S corporation
which are includible in gross income of a partner or share-
holder.

“(B) ExceprioNns.—The term ‘applicable payment’ shall
not include any—

“(i) gain from the sale or exchange of property be-
tween the partner or shareholder and the partnership
or S corporation, and

‘/(ii) dividend paid by the S corporation.

“(4) APPLICABLE PERCENTAGE.—The applicable percentage is
the percentage determined in accordance with the following

table:
“If the applicable election year

of the partnership or S The applicable

corporation begins during: percentage is:
1987 v crreereercarsnnaencnens 25
1988 50
1989 ... . 75
1990 or thereafter 100.

‘“(e) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of this
section—

“(1) DeFerRrRAL PERIOD.—The term ‘deferral period’ has the
meaning given to such term by section 444(bX4).

“(2) YEARS.—

‘“(A) BAase YEAR.—The term ‘base year’ means, with re-
spect to any applicable election year, the taxable year of the
partnership or S corporation preceding such applicable
election year.

*“(B) APPLICABLE ELECTION YEAR.—The term ‘applicable
election year’ means any taxable year of a partnership or S
corporation with respect to which an election is in effect
under section 444.

“(3) REQUIREMENT OF REPORTING.—Each partnership or S cor-
poration which makes an election under section 444 shall in-
clude on any required return or statement such information as
the Secretary shall prescribe as is necessary to carry out the
provisions of this section.

‘() ADMINISTRATIVE PROVISIONS.—

Regulations. “(1) IN GENERAL.—Except as otherwise provided in this
subsection or in regulations prescribed by the Secretary, any
payment required by this section shall be assessed and collected
in the same manner as if it were a tax imposed by subtitle C.

*(2) DuE DATE.—The amount of any payment required by this
section shall be paid on or before April 15 of the calendar year
following the calendar year in which the applicable election
ggr begi;'ns (or such later date as may be prescribed by the

retary).

“(3) INTEREST.—For purposes of determining interest, any
payment required by this section shall be treated as a tax;
except that no interest shall be allowed with respect to any
refund of a payment made under this section.

“(4) PENALTIES.—
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“(A) IN GENERAL.—In the case of any failure by any
person to pay on the date prescribed therefor any amount
required by this section, there shall be imposed on such
person a penalty of 10 percent of the underpayment. For
purposes of the preceding sentence, the term
‘underpayment’ means the excess of the amount of the
payment required under this section over the amount (if
any) of such payment paid on or before the date prescribed
therefor.

‘B) NEGLIGENCE AND FRAUD PENALTIES MADE AP-
PLICABLE.—For purposes of section 6653, any payment re-
quired by this section shall be treated as a tax.

“(C) WILLFUL 11® FAILURE.—If any partnership or S cor-
poration willfully fails to comply with the requirements of
this section, section 444 shall cease to apply with respect to
such partnership or S corporation.

‘“(g) ReEcuLATIONS.—The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to carry out the provisions
of this section and section 280H, including regulations for
annualizing the income and applicable payments of an entity if the
base year is a taxable year of less than 12 months.”

(2) CONFORMING AMENDMENT.—The table of sections for chap-
ter 77 is amended by adding at the end thereof the following
new item:

“Sec. 7519. Required payments for entities electing not to have required

taxable year.”

{c) DEbUCTION LIMITATIONS.—

(1) IN GeNeraL.—Part IX of subchapter B of chapter 1 (relat-
ing to items not deductible) is amended by adding at the end
thereof the following new section:

“SEC. 280H. LIMITATION ON CERTAIN AMOUNTS PAID TO EMPLOYEE.
OWNERS BY PERSONAL SERVICE CORPORATIONS ELECTING
ALTERNATIVE TAXABLE YEARS.

‘(a) GENERAL RULE.—If—
“(1) an election by a personal service corporation under sec-
tion 444 is in effect for a taxable year, and
(2) such corporation does not meet the minimum distribution
requirements of subsection (c) for such taxable year,
then the deduction otherwise allowed under this chapter for ap-
plicable amounts paid or incurred by such corporation to employee-
owners shall not exceed the maximum deductible amount. The
preceding sentence shall not apply for purposes of subchapter G
(relating to personal holding companies).

“(b) CARRYOVER OF NONDEDUCTIBLE AMOUNTS.—If any amount i1s
not allowed as a deduction for a taxable year under subsection (a),
such amount shall be treated as paid or incurred in the succeeding
taxable year.

“(c) MiniMmumM DisTrIBUTION REQUIREMENT.—For purposes of this
section—

‘(1) IN GENERAL.—A personal service corporation meets the
minimum distribution requirements of this subsection if the
applicable amounts paid or incurred during the deferral period
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of the taxable year (determined without regard to subsection (b))
equal or exceed the lesser of—
“(A) the product of—

“(@1) the applicable amounts paid or incurred during
the preceding taxable year, divided by the number of
months in such taxable year, multiplied by

“(ii) the number of months in the deferral period of
the preceding taxable year, or

‘(B) the applicable percentage of the adjusted taxable
income for the deferral period of the taxable year.

“2) APPLICABLE PERCENTAGE.—!1°2The term ‘applicable
percentage’ means the percentage (not in excess of 95 percent)
determined by dividing—

“(A) the applicable amounts paid or incurred during the 3
taxable years immediately preceding the taxable year, by
“(B) the adjusted taxable income of such corporation for
such 3 taxable years.
“(d) MaxiMmum DebuctiBLE AMOUNT.—For purposes of this sec-
tion, the term ‘maximum deductible amount’ means the sum of—

“(1) the applicable amounts paid or incurred during the defer-
ral period, plus

“(2) an amount equal to the product of—

“(A) the amount determined under paragraph (1), divided
By the number of months in the deferral period, multiplied

y
“(B) the number of months in the nondeferral period.
“e) D1ISALLOWANCE OF NET OPERATING Loss CARRYBACKS.—No net
operating loss carryback shall be allowed to (or from) any taxable
year of a personal service corporation to which an election under
section 444 applies.
“(f) OTHER DEFINITIONS AND SPECIAL RULEs.—For purposes of this
section—

“(1) AppLicABLE AMOUNT.—The term ‘applicable amount’
means any amount paid to an employee-owner which is includ-
ible in the gross income of such employee, other than—

“(A) any gain from the sale or exchange of property
between the owner-employee and the corporation, or

“(B) any dividend paid by the corporation.

“(2) EMPLOYEE-OWNER.—The term ‘employee-owner’ has the
meaning given such term by section 296A(bX2).

“(3) NONDEFERRAL AND DEFERRAL PERIODS.—

“(A) DEFerrAL PERIOD.—The term ‘deferral period’ has
the meaning given to such term by section 444(b)X4).

“(B) NONDEFERRAL PERIOD.—The term ‘nondeferral
period’ means the portion of the taxable year of the per-
sonal service corporation which occurs after the portion of
such year constituting the deferral period.11!

“(4) ADJUSTED TAXABLE INCOME.—The term ‘adjusted taxable
income’ means taxable income increased by any amount paid or
incurred to an employee-owner which was includible in the
gross income of such employee-owner.”

(2) CLERICAL AMENDMENT.—The table of sections for part IX of
subchapter B of chapter 1 is amended by adding at the end
thereof the following item:

1108 Copy read “PERCENTAGE.—".
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“Sec. 280H. Limitation on certain amounts paid to owner-employees by per-
sonal service corporations electing alternative taxable years."”
(d) EFFecTIVE DATES.—

(1) IN ceNErAL.—Except as provided in this subsection, the
amendments made by this section shall apply to taxable years
beginning after December 31, 1986.

(2) REQUIRED PAYMENTS.—The amendments made by subsec-
tion (b) shall apply to applicable election years beginning after
December 31, 1986.

(3) ELECTIONS.—Any election under section 444 of the Internal
Revenue Code of 1986 (as added by subsection (a)) for an entity’s
1st taxable year beginning after December 31, 1986, shall not be
required to be made before the 90th day after the date of the
enactment of this Act.

(4) SPECIAL RULE FOR EXISTING ENTITIES ELECTING S CORPORA-
TION STATUS.—If a C corporation (within the meaning of section
1361(aX2) ''2 of the Internal Revenue Code of 1986) with a
taxable year other than the calendar year—

(A) made an election after September 18, 1986, and before
January 1, 1988, under section 1362 of such Code to be
treated as an S corporation, and

(B) elected to have the calendar year as the taxable year
of the S corporation,

then section 444(b)2)XB) of such Code shall be applied by taking
into account the deferral period of the last taxable year of the C
corporation rather than the deferral period of the taxable year
being changed.

PART II-PARTNERSHIP PROVISIONS

SEC. 10211. CERTAIN PUBLICLY TRADED PARTNERSHIPS TREATED AS
CORPORATIONS.

(a) GENErRAL RuLE.—Chapter 79 (relating to definitions) is
amended by adding at the end thereof the following new section:

“SEC. 7704. CERTAIN PUBLICLY TRADED PARTNERSHIPS TREATED AS
CORPORATIONS.

“(a) GENERAL RULE.—For purposes of this title, except as provided
in subsection (c), a publicly traded partnership shall be treated as a
corporation.

“(b) PuBLIicLY TRADED PARTNERSHIP.—For purposes of this section,
the term ‘publicly traded partnership’ means any partnership if—

“(1) interests in such partnership are traded on an established
securities market, or

“(2) interests in such partnership are readily tradable on a
secondary market (or the substantial equivalent thereof).

“(c) EXCEPTION FOR PARTNERsHIPS WITH PAssIvE-TYPE INCOME.—

“(1) IN GENERAL.—Subsection (a) shall not apply to any pub-
licly traded partnership for any taxable year if such partnership
met the gross income requirements of paragraph (2) for such
taxable year and each preceding taxable year beginning after
December 31, 1987, during which the partnership (or any prede-
cessor) was in existence.

‘“(2) GROSS INCOME REQUIREMENTS.—A partnership meets the
gross income requirements of this paragraph for any taxable
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year if 90 percent or more of the gross income of such partner-
ship for such taxable year consists of qualifying income.

“(3) EXCEPTION NOT TO APPLY TO CERTAIN PARTNERSHIPS WHICH
COULD QUALIFY AS REGULATED INVESTMENT COMPANIES.—This
subsection shall not apply to any partnership which would be
described in section 851(a) if such partnership were a domestic
corporation. To the extent provided in regulations, the preced-
ing sentence shall not apply to any partnership a principal
activity of which is the buying and selling of commodities (not
described in section 1221(1)), or options, futures, or forwards
with respect to commodities.

“(d) QUALIFYING INcoME.—For purposes of this section—

“(1) IN GENERAL.—Except as otherwise provided in this
subsection, the term ‘qualifying income’ means—

“(A) interest,

“(B) dividends,

*(C) real property rents,

‘(D) gain from the sale or other disposition of real prop-
erty (including property described in section 1221(1)),

‘E) income and gains derived from the exploration,
development, mining or production, processing, refining,
transportation (including pipelines transporting gas, oil, or
products thereof), or the marketing of any mineral or natu-
ral resource (including fertilizer, geothermal energy, and
timber),

“(F) any gain from the sale or disposition of a capital
asset (or property described in section 1231(b)) held for the
production of income described in any of the foregoing
subparagraphs of this paragraph, and

‘(G) in the case of a partnership described in the second
sentence of subsection (cX3), income and gains from
commodities (not described in section 1221(1)) or futures,
forwards, and options with respect to commodities.

‘42) CERTAIN INTEREST NOT QUALIFIED.—Interest shall not be
treated as qualifying income if—

“(A) such interest is derived in the conduct of a financial
or insurance business, or

“(B) such interest would be excluded from the term
‘interest’ under section 856(f).

“(3) ReEaL PrOPERTY RENT.—The term ‘real property rent’
means amounts which would qualify as rent from real property
under section 856(d) if such section were applied without regard
to paragraph (2)(C) thereof (relating to independent contractor
requirements).

“(4) CERTAIN INCOME QUALIFYING UNDER REGULATED INVEST-
MENT COMPANY OR REAL ESTATE TRUST PROVISIONS.—The term
‘qualifying income’ also includes any income which would qual-
ify under section 851(b)2) or 856(cX2).

“(5) SPECIAL RULE FOR DETERMINING GROSS INCOME FROM CER-
TAIN REAL PROPERTY SALES.—In the case of the sale or other
disposition of real property described in section 1221(1), gross
income shall not be reduced by inventory costs.

“(e) INADVERTENT TERMINATIONS.—If—

“(1) a partnership fails to meet the gross income requirements
of subsection (cX2),

“(2) the Secretary determines that such failure was
inadvertent,
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“(3) no later than a reasonable time after the discovery of
such failure, steps are taken so that such partnership once more
meets such gross income requirements, and

“(4) such partnership agrees to make such adjustments
(including adjustments with respect to the partners) as may be
required by the Secretary with respect to such period,

then, notwithstanding such failure, such entity shall be treated as
continuing to meet such gross income requirements for such period.

*“(f) EFFect oOF BECOMING CORPORATION.—As of the 1st day that a
partnership is treated as a corporation under this section, for pur-
poses of this title, such partnership shall be treated as—

“(1) transferring all of its assets (subject to its liabilities) to a
newly formed corporation in exchange for the stock of the
corporation, and

“(2) distributing such stock to its partners in liquidation of
their interests in the partnership.”

(b) CLEricAL AMENDMENT.—The table of sections for chapter 79 is
amended by adding at the end thereof the following new item:

“Sec. 7704. Certain publicly traded partnerships treated as corporations.”

(c) EFFECTIVE DATE.—
(11) IN GENERAL.—The amendments made by this section shall
apply—

(A) except as provided in subparagraph (B), to taxable
years beginning after December 31, 1987, or

(B) in the case of an existing partnership, to taxable years
beginning after December 31, 1997.

(2) Ex1sTING PARTNERSHIP.—For purposes of this subsection—

(A) IN ceNERAL.—The term “existing partnership”’ means
any partnership if—

(i) such partnership was a publicly traded partner-
ship on December 17, 1987,

(i) a registration statement indicating that such
partnership was to be a publicly traded partnership
was filed with the Securities and Exchange Commis-
sion with respect to such partnership on or before such
date, or

(iii) with respect to such partnership, an application
was filed with a State regulatory commission on or
before such date seeking permission to restructure a
p}(:rtion of a corporation as a publicly traded partner-
ship.

(B) SPECIAL RULE WHERE SUBSTANTIAL NEW LINE OF BUSI-
NESS ADDED AFTER DECEMBER 17, 1987.—A partnership
which, but for this subparagraph, would be treated as an
existing partnership shall cease to be treated as an existing
partnership as of the 1st day after December 17, 1987, on
which there has been an addition of a substantial new line
of business with respect to such partnership.

SEC. 10212. TREATMENT OF PUBLICLY TRADED PARTNERSHIPS UNDER
SECTION 469.

(a) GENERAL RULE.—Section 469 (relating to passive activity losses
and credits limited) is amended by redesignating subsections (k) and
() as subsections (1) and (m), respectively, and by inserting after
subsection (j) the following new subsection:

26 USC 7704

note.
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“k) SEPARATE APPLICATION OF SEcTION IN CASE oF PuBLICLY
TRADED PARTNERSHIPS.—

‘(1) IN GENERAL.—This section shall be applied separately
with respect to items attributable to each publicly traded part-
nership (and subsection (i) shall not apply with respect to items
attributable to any such partnership). The preceding sentence
shall not apply to any credit determined under section 42, or
any rehabilitation investment credit (within the meaning of
section 48(0)), attributable to a publicly traded partnership to
the extent the amount of any such credits exceeds the regular
tax liability attributable to income from such partnership.

“(2) PUBLICLY TRADED PARTNERSHIP.—For purposes of this sec-
ti};m, .t;'he term ‘publicly traded partnership’ means any partner-
ship if—

“(A) interests in such partnership are traded on an estab-
lished securities market, or

“(B) interests in such partnership are readily tradable on
a secondary market (or the substantial equivalent thereof).”

(b} CONFORMING AMENDMENTS.—Paragraph (3) of section 58(b) and
subparagraph (E) of section 163(d)4) are each amended by striking
out “469(1)” and inserting in lieu thereof “469(m)”.

(c) EFFEcTIVE DATE.—The amendments made by this section shall
take effect as if included in the amendments made by section 501 of
the Tax Reform Act of 1986.

SEC. 10213. TREATMENT OF PUBLICLY TRADED PARTNERSHIPS FOR

UNRELATED BUSINESS TAX.

(a) GENERAL RuLe.—Subsection (¢) of section 512 (relating to
special rules for partnerships) is amended to read as follows:
“¢) SPECIAL RULES FOR PARTNERSHIPS.—

“(1) IN GENERAL.—If a trade or business regularly carried on
by a partnership of which an organization is a member is an
unrelated trade or business with respect to such organization,
such organization in computing its unrelated business taxable
income shall, subject to the exceptions, additions, and limita-
tions contained in subsection (b), include its share (whether or
not distributed) of the gross income of the partnership from
such unrelated trade or business and its share of the partner-
ship deductions directly connected with such gross income.

“(2) SPECIAL RULE FOR PUBLICLY TRADED PARTNERSHIPS.—Not-
withstanding any other provision of this section—

“(A) any organization’s share (whether or not distributed)
of the gross income of a publicly traded partnership (as
defined in section 469(kX2)) shall be treated as gross income
derived from an unrelated trade or business, and

“(B) such organization’s share of the partnership deduc-
tions shall be allowed in computing unrelated business
taxable income.

“(3) SPECIAL RULE WHERE PARTNERSHIP YEAR IS DIFFERENT
FROM ORGANIZATION’S YEAR.—If the taxable year of the organiza-
tion is different from that of the partnership, the amounts to be
included or deducted in computing the unrelated business tax-
able income under paragraph (1) or (2) shall be based upon the
income and deductions of the partnership for any taxable year
of the partnership ending within or with the taxable year of the
organization.”
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(b) ErFecTivE DATE.—The amendment made by subsection (a) 26 USC 512 note.
?lsgflzl apply to partnership interests acquired after December 17,

SEC. 10214. TREATMENT OF CERTAIN PARTNERSHIP ALLOCATIONS.

(a) GENERAL RuLE.—Clause (vi) of section 514(cX9)B) is amended
to read as follows:
“(vi) the real property is held by a partnership unless
the partnership meets the requirements of clauses (i)
through (v) and unless—

“I) all of the partners of the partnership are

qualified organizations,
‘(II) each allocation to a partner of the partner-
ship which is a qualified organization is a qualified
allocation (within the meaning of section 168(hX6)),

or

“(IID) such partnership meets the requirements
of subparagraph (E).”

(b) CERTAIN ALLOCATIONS PERMITTED.—Paragraph (9) of section
514(c) is amended by adding at the end thereof the following new
subparagraph:

“(E) CERTAIN ALLOCATIONS PERMITTED.—
“(i) IN GENERAL.—A partnership meets the require-
ments of this subparagraph if—

‘“D the allocation of items to any partner other
than a qualified organization cannot result in such
partner having a share of the overall partnership
loss for any taxable year greater than such part-
ner’s share of the overall partnership income for
the taxable year for which such partner’s income
share will be the smallest,

“(II) the allocation of items to any partner which
15 a qualified organization cannot result in such
partner having a share of the overall partnership
income for any taxable year greater than such
partner’s share of the overall partnership loss for
the taxable year for which such partner’s loss
share will be the smallest, and

“(III) each allocation with respect to the partner-
ship has substantial economic effect within the
meaning of section 704(b)2).

For purposes of this clause, items allocated under sec-
tion 704(c) shall not be taken into account.
“(ii) SPECIAL RULES.—

“(I) CHARGEBACKS.—Except as provided in regu-
lations, a partnership may without violating the
requirements of this subparagraph provide for
chargebacks with respect to disproportionate losses
previously allocated to qualified organizations and
disproportionate income previously allocated to
other partners. Any chargeback referred to in the
preceding sentence shall not be at a ratio in excess
of the ratio under which the loss or income (as the
case may be) was allocated.

“(II) PREFERRED RATES OF RETURN, ETC.—To the
extent provided in regulations, a partnership may
without violating the requirements of this subpara-
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Reports.

graph provide for reasonable preferred returns or
reasonable guaranteed payments.”
(c) ErrEcTivE DATE.—The amendments made by this section shall
apply to—
(1) property acquired by the partnership after October 13,
1987, and
(2) partnership interests acquired after October 13, 1987,
except that such amendments shall not apply in the case of any
property (or partnership interest) acquired pursuant to a written
binding contract in effect on October 13, 1987, and at all times
thereafter before such property (or interest) is acquired.

SEC. 10215. STUDY.

T(;le ?ecretary of the Treasury or his delegate shall conduct a
study of—
(1) the issue of treating publicly traded limited partnerships
(and other partnerships which significantly resemble corpora-
tions) as corporations for Federal income tax purposes, includ-
ing the issues of disincorporation and opportunities for avoid-
ance of the corporate tax, and
(2) the administrative and compliance issues related to
the tax treatment of publicly traded partnerships and other
large partnerships.
Not later than January 1, 1989, the Secretary of the Treasury or his
delegate shall submit a report on such study to the Committee on
Ways and Means of the House of Representatives and the Commit-
tee on Finance of the Senate, together with such recommendations
as he may deem appropriate. Not later than May 1, 1988, an interim
report with respect to the issues referred to in paragraph (2) shall be
submitted to such Committees.

PART III—-CORPORATE PROVISIONS

SEC. 10221. REDUCTION IN DIVIDENDS RECEIVED DEDUCTION FOR DIVI-
DENDS FROM CORPORATIONS NOT 20-PERCENT OWNED.

(a) GENErRAL RULE.—The following provisions are each amended
by striking out “80 percent” and inserting in lieu thereof “70
percent’”:

1) )Section 243(aX1) (relating to dividends received by corpora-
tions).

(2) Subsections (aX3) and (bX2) of section 244 (relating to
dividends received on certain preferred stock).

(b) RETENTION OF 80-PERCENT D1viDENDS RECEIVED DEDUCTION FOR
DivinENDs FroM 20-PErRCENT OWNED CORPORATIONS.—Section 243 is
amended by redesignating subsections (c) and (d) as subsections (d)
and (e), respectively, and by inserting after subsection (b) the follow-
ing new subsection:

‘(c) RETENTION OF 80-PERCENT DIviDENDS RECEIVED DEDUCTION
FOR DIvIDENDS FrROM 20-PERCENT OWNED CORPORATIONS.—

“(1) IN GENERAL.—In the case of any dividend received from a
20-percent owned corporation—
“(A) subsection (a)X1) of this section, and
‘B) subsections (aX3) and (bX2) of section 244,
shall be applied by substituting ‘80 percent’ for ‘70 percent’.
“(2) 20-PERCENT OWNED CORPORATION.—For pur of this
section, the term ‘20-percent owned corporation’ means any
corporation if 20 percent or more of the stock of such corpora-
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tion (by vote and value) is owned by the taxpayer. For purposes
of the preceding sentence, stock described in section 1504(a)X4)
shall not be taken into account.”
(c) MoDIFICATIONS TO TAXABLE YEAR LIMITATIONS.—
(1) Subsection (b) of section 246 (relating to limitation on
aggregate amount of deductions) is amended—

(A) by striking out “80 percent” in paragraph (1) and
inserting in lieu thereof “the percentage determined under
paragraph (3)”, and

(B) by adding at the end thereof the following new para-

graph:

““(3) SpeciAL RULES.—The provisions of paragraph (1) shall be
applied—

‘(A) first separately with respect to dividends from 20-
percent owned corporations (as defined in section 243(cX2))
and the percentage determined under this paragraph shall
be 80 percent, and

“(B) then separately with respect to dividends not from
20-percent owned corporations and the percentage deter-
mined under this paragraph shall be 70 percent and the
taxable income shall be reduced by the aggregate
amount of dividends from 20-percent owned corporations
(as so defined).”

(2) Subparagraph (B) of section 805(a)4) is amended by strik-
ing out “shall be 80 percent of the life insurance company
taxable income” and inserting in lieu thereof “shall be the
percentage determined under section 246(bX3) of the life insur-
ance company taxable income (and such limitation shall be
applied as provided in section 246(bX3))".

(d) CONFORMING AMENDMENTS.—

(1) Subparagraph (B) of section 245(cX1) is amended by strik-
ing out “85 percent” and inserting in lieu thereof “70 percent
(80 percent in the case of dividends from a 20-percent owned
corporation as defined in section 243(cX2))”.

(2) Paragraph (1) of section 246A(a) is amended by striking out
“80 percent” and inserting in lieu thereof “70 percent (80
percent in the case of any dividend from a 20-percent owned
corporation as defined in section 243(cX2))”.

(3) Subparagraph (A) of section 854(bX1) is amended by insert-
ing before the period at the end thereof the following: ‘“and such
dividend shall be treated as received from a corporation which
is not a 20-percent owned corporation”.

(4) Paragraph (2) of section 861(a) is amended—

(A) by striking out “100/85th” and inserting in lieu
thereof “100/70th”, and

(B) by adding at the end thereof the following new
sentence:

“In the case of any dividend from a 20-percent owned corpora-
tion (as defined in section 243(cX2)), subparagraph (B) shall be
applied by substituting ‘100/80th’ for ‘100/70th’.”
(e) EFFECTIVE DATES.— 26 USC 243 note.

(1) IN GENERAL.—Except as provided in paragraph (2), the
amendments made by this section shall apply to dividends
received or accrued after December 31, 1987, in taxable years
ending after such date.
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(2) AMENDMENTS RELATING TO LIMITATIONS.—The amendments
made by subsection (b) shall apply to taxable years beginning
after December 31, 1987.

SEC. 10222. CERTAIN EARNINGS AND PROFITS ADJUSTMENTS NOT TO
APPLY FOR CERTAIN PURPOSES.

(a) SpeciaL RULE FOrR DETERMINING ADJUSTED Basis oF Stock oF
MEMEERS OF AFFILIATED GROUP.—

(1) IN GENERAL.—Section 1503 (relating to computation and
payment of tax by affiliated group) is amended by adding at the
end thereof the following new subsection:

“(e) SPECIAL RULE FOR DETERMINING ADJUSTMENTS TO Basis.—

“(1) IN GeNeErAL.—Solely for purposes of determining gain or
loss on the disposition of intragroup stock, in determining the
adjustments to the basis of such intragroup stock on account of
the earnings and profits of any member of an affiliated group
for any consolidated year—

‘(A) such earnings and profits shall be determined as if
section 312 were applied for such taxable year (and all
preceding consolidated years of the member with respect to
such group) without regard to subsections (k) and (n)
thereof, and

‘(B) earnings and profits shall not include any amount
excluded from gross income under section 108 to the extent
the amount so excluded was not applied to reduce tax
attributes (other than basis in property).

“(2) DeFINITIONS.—FoOr purposes of this subsection—

“{A) INTRAGROUP STOCK.—The term ‘intragroup stock’
means any stock which—

“(i) is in a corporation which is or was a member of
an affiliated group of corporations, and
“(ii) is held by another member of such group.
Such term includes any other property the basis of which is
determined (in whole or in part) by reference to the basis of
stock described in the preceding sentence.

“(B) CONSOLIDATED YEAR.—The term ‘consolidated year’
means any taxable year for which the affiliated group
makes a consolidated return.”

(2) EFFECTIVE DATE.—

(A) IN ceNERAL.—Except as provided in subparagraph (B),
the amendment made by paragraph (1) shall apply te any
intragroup stock disposed of after December 15, 1987. For
purposes of determining the adjustments to the basis of
such stock, such amendment shall be deemed to have been
in effect 13 for all periods whether before, on, or after
December 15, 1987.

(B) ExceprioN.—The amendment made by paragraph (1)
shall not apply to any intragroup stock disposed of after
December 15, 1987, and before January 1, 1989, if such
disposition is pursuant to a written binding contract,
governmental order, letter of intent or preliminary agree-
ment, or stock acquisition agreement, in effect on or before
December 15, 1987.

(b) DisTriBUTIONS RECEIVED BY 20-PERCENT CORPORATE SHARE-
HOLDERS.—

113 Copy read “been effect”.
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(1) IN cENERAL.—Paragraph (1) of section 301(f) (relating to
special rule for certain distributions received by 20-percent
corporate shareholders) is amended by striking out “subsection
(n) thereof”’ and inserting in lieu thereof ‘‘subsections (k) and (n)
thereof”.

(2) EFFECTIVE DATES.—

(A) IN GeNERAL.—The amendment made by paragraph (1)
shall apply to distributions after December 15, 1987. For
purposes of applying such amendment to any such
distribution—

(i) for purposes of determining earnings and profits,
such amendment shall be deemed to be in effect for all
geriods whether before, on, or after December 15, 1987,

ut

(ii) such amendment shall not affect the determina-
tion of whether any distribution on or before December
15, 1987, is a dividend and the amount of any reduction
in accumulated earnings and profits on account of any
such distribution.

(B) ExceprioN.—The amendment made by paragraph (1)
shall not apply for purposes of determining gain or loss on
any disposition described in subsection (a}2XB) of this
section.

SEC. 10223. TREATMENT OF MIRROR SUBSIDIARY TRANSACTIONS.

(a) ConsoLipaTED RETURN REGULATIONS Nor To APPLY FOR !!4
Purroses oF NONRECOGNITION UNDER SEcTiON 337.—Subsection (c)
of section 337 (defining 80-percent distributee) is amended by adding
at the end thereof the following new sentence: “For purposes of this
section, the determination of whether any corporation is an 80-
percent distributee shall be made without regard to any consoli-
dated return regulation.”

({b) AMENDMENT TO SEcTION 355.—Subparagraph (D) of section
355(bX2) (relating to requirements as to active business) is
amended—

(1) by amending clause (i) to read as follows:

‘(1) was not acquired by any distributee corporation
directly (or through 1 or more corporations, whether
through the distributing corporation or otherwise)
within the period described in subparagraph (B), or”,

(2) by striking out “by another corporation” in clause (ii) and
inserting in lieu thereof “such distributee corporation”, and

(3) by adding at the end thereof the following new sentence:
“For purposes of subparagraph (D), all distributee corporations
which are members of the same affiliated group (as defined in
section 1504(a) without regard to section 1504(b)) shall be
treated as 1 distributee corporation.”

(c) AMENDMENT TO SECTION 304.—Subsection (b) of section 304
(relating to redemption through use of related corporations) is
amended by adding at the end thereof the following new paragraph:

‘4) TREATMENT OF CERTAIN INTRAGROUP TRANSACTIONS.—

‘A) IN GENERAL.—In the case of any transfer described
in subsection (a) of stock of 1 member of an affiliated group
to another member of such group, proper adjustments shall
be made to—
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“(i) the adjusted basis of any intragroup stock, and

“(ii) the earnings and profits of any member of such
group,

to the extent necessary to carry out the purposes of this
section.

“(B) DeFInITIONS.—For purposes of this paragraph—

“(i) AFFILIATED GROUP.—The term ‘affiliated group’
has the meaning given such term by section 1504(a).

“(ii) INTRAGROUP STOCK.—The term ‘intragroup stock’
means any stock which—

‘(1) is in a corporation which is a member of an
affiliated group, and
“ID) is held by another member of such group.”
26 USC 304 note. (d) EFFeCTIVE DATES.—
(1) IN GENERAL.—The amendments made by this section shall
apply to distributions or transfers after December 15, 1987.
(2) EXCEPTIONS.—

(A) DistTriBUTIONS.—The amendments made by this sec-
tion shall not apply to any distribution after December 15,
1987, and before January 1, 1993, if—

(i) 80 percent or more of the stock of the distributing
corporalion was acquired by the distributee before
December 15, 1987, or

Contracts. (ii) 80 percent or more of the stock of the distributing
corporation was acquired by the distributee before
January 1, 1989, pursuant to a binding written contract
or tender offer in effect on December 15, 1987.
For purposes of the preceding sentence, stock described in
section 1504(aX4) of the Internal Revenue Code of 1986 shall
not be taken into account.

(B) SECTION 304 TRANSFERS.—The amendment made by
subsection (c) shall not apply to any transfer after Decem-
per 15, 1987, and before January 1, 1993, if such transfer
ls—

(i) between corporations which are members of the
same affiliated group on December 15, 1987, or

Contracts. (ii) between corporations which become members of
the same affiliated group before January 1, 1989,
pursuant to a binding written contract or tender offer
in effect on December 15, 1987.

(C) DISTRIBUTIONS COVERED BY PRIOR TRANSITION RULE.—
The amendments made by this section shall not apply to
any distribution to which the amendments made by subtitle
D of title VI of the Tax Reform Act of 1986 do not apply.

SEC. 10224. BENEFITS OF GRADUATED CORPORATE RATES NOT ALLOWED
TO PERSONAL SERVICE CORPORATIONS.

(a) GENERAL RULE.—Subsection (b) of section 11 (relating to cor-
porate tax rates) is amended to read as follows:
“(b) AMoUNT oF Tax.—
“(1) IN GeNERAL.—The amount of the tax imposed by subsec-
tion (a) shall be the sum of—
“(A) 15 percent of so much of the taxable income as does
not exceed $50,000,
“(B) 25 percent of so much of the taxable income as
exceeds $50,000 but does not exceed $75,000, and
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‘“C) 34 percent of so much of the taxable income as
exceeds $75,000.
In the case of a corporation which has taxable income in excess
of $100,000 for any taxable year, the amount of tax determined
under the preceding sentence for such taxable year shall be
ériﬁrggged by the lesser of (i) 5 percent of such excess, or (ii)
“(2) CERTAIN PERSONAL SERVICE CORPORATIONS NOT ELIGIBLE
FOR GRADUATED RATES.—Notwithstanding paragraph (1), the
amount of the tax imposed by subsection (a) on the taxable
income of a qualified personal service corporation (as defined in
section ’1’148(d)(2)) shall be equal to 34 percent of the taxable
income.
(b) ErrFecTive DATE.—The amendment made by subsection (a) 26 USC 11 note.
shall apply to taxable years beginning after December 31, 1987.

SEC. 10225. AMENDMENTS TO SECTION 382.

(a) TREATMENT OF WORTHLESS SToCcK.—Paragraph (4) of section
382(g) (defining ownership change) is amended by adding at the end
thereof the following new subparagraph:

‘(D) TREATMENT OF WORTHLESS STOCK.—If any stock held
by a 50-percent shareholder is treated by such shareholder
as becoming worthless during any taxable year of such
shareholder and such stock is held by such shareholder as
of the close of such taxable year, for purposes of determin-
ing whether an ownership change occurs after the close of
such taxable year, such shareholder—

‘(i) shall be treated as having acquired such stock on
the 1st day of his 1st succeeding taxable year, and
“(ii) shall not be treated as having owned such stock
during any prior period.
For purposes of the preceding sentence, the term ‘50-per-
cent shareholder’ means any person owning 50 percent or
more of the stock of the corporation at any time during the
3-year period ending on the last day of the taxable year
with respect to which the stock was so treated.”

(b) TREATMENT OF DEPRECIATION UNDER BuiLT-IN Loss RuLEs.—
Subparagraph (B) of section 382(h)2) (defining recognized built-in
loss) is amended by adding at the end thereof the following new
sentence:

“Such term includes any amount allowable as depreciation,
amortization, or depletion for any period within the rec-
ognition period except to the extent the new loss corpora-
tion establishes that the amount so allowable is not attrib-
utable to the excess described in clause (ii).”

(c) EFFECTIVE DATES.— 26 USC 382 note.

(1) SussecTioN (a).—The amendment made by subsection (a)
shall apply in the case of stock treated as becoming worthless in
taxable years beginning after December 31, 1987.

(2) SussectioN (b).—The amendment made by subsection (b) Contracts.
shall apply in the case of ownership changes (as defined in
section 382 of the Internal Revenue Code of 1986 as amended by
subsection (a)) after December 15, 1987; except that such amend-
ment shall not apply in the case of any ownership change
pursuant to a binding written contract which was in effect on
December 15, 1987, and at all times thereafter before such
ownership change.
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SEC. 10226. LIMITATION ON USE OF PREACQUISITION LOSSES TO OFFSET
BUILT-IN GAINS.

(a) GENERAL RuLE.—Part V of subchapter C of chapter 1 (relating
to carryovers) is amended by adding at the end thereof the following
new section:

26 USC 384. “SEC. 384. LIMITATION ON USE OF PREACQUISITION LOSSES TO OFFSET
BUILT-IN GAINS.

‘“(a) GENERAL RULE.—

‘(1) STOCK ACQUISITIONS, ETC.—If—

‘“(A) a corporation (hereinafter in this section referred to
as the ‘gain corporation’) becomes a member of an affiliated
group, and

“B) such corporation has a net unrealized built-in gain,

the income of such corporation for any recognition period tax-
able year (to the extent attributable to recognized built-in gains)
shall not be offset by any preacquisition loss of any other
member of such group.

“(2) AssET AcQUISITIONS.—If—

“(A) the assets of a corporation (hereinafter in this sec-
tion referred to as the ‘gain corporation’) are acquired by
another corporation—

“(i) in a liquidation to which section 332 applies, or
‘Yii) in a reorganization described in subparagraph
(A), (C), or (D) of section 368(aX1), and

‘(B) the gain corporation has a net unrealized built-in

gain,
the income of the acquiring corporation for any recognition
period taxable year (to the extent attributable to recognized
built-in gains of the gain corporation) shall not be offset by any
preacquisition loss of any corporation (other than the gain
corporation).

“(b) ExcepTioN WHERE 50 PERCENT OF GAIN CORPORATION HELD.—
Subsection (a) shall not apply if more than 50 percent of the stock
(by vote and value) of the gain corporation was held throughout the
5-year period ending on the acquisition date—

‘(1) in any case described in subsection (a)1), by members of
the affiliated group referred to in subsection (a)X1), or
“(2) in any case described in subsection (a)X2), by the acquiring
corporation or members of such acquiring corporation’s affili-
ated group.
For purposes of the preceding sentence, stock described in section
1504(a)4) shall not be taken into account.
“(c) DeFINITIONS.—FoOr purposes of this section—
“(1) RECOGNIZED BUILT-IN GAIN.—

“(A) IN GENERAL.—The term ‘recognized built-in gain’
means any gain recognized during the recognition period on
the disposition of any asset except to the extent the gain
corporation (or, in any case described in subsection (a)2),
the acguiring corporation) establishes that—

‘(i) such asset was not held by the gain corporation
on the acquisition date, or
“(ii) such Eam exceeds the excess (if any) of—
“(I) the fair market value of such asset on the
acquisition date, over
q “(II) the adjusted basis of such asset on such
ate.
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. “(B) TREATMENT OF CERTAIN INCOME ITEMS.—Any item of
income which is properly taken into account for any rec-
ognition period taxable year but which is attributable to
periods before the acquisition date shall be treated as a
recognized built-in gain for the taxable year in which it is
properly taken into account and shall be taken into account
in determining the amount of the net unrealized built-in
gain.

“(C) LimitaTiON.—The amount of the recognized built-in
gains for any recognition period taxable year shall not
exceed—

“(1) the net unrealized built-in gain, reduced by

“(ii) the recognized built-in gains for prior years
ending in the recognition period which (but for this
section) would have been offset by preacquisition losses.

“(2) AcquisiTioN DATE.—The term ‘acquisition date’ means
the date on which the gain corporation becomes a member of
the affiliated group or, in any case described in subsection (a)2),
the date of the distribution or transfer in the liquidation or
reorganization.

“(3) PREACQUISITION LOSS.—

‘“‘A) IN GENERAL.—The term ‘preacquisition loss’
means—

“(i) any net operating loss carryforward to the tax-
able year in which the acquisition date occurs, and
“(ii) any net operating loss for the taxable year in
which the acquisition date occurs to the extent such
loss is allocable to the period in such year on or before
the acquisition date.
Except as provided in regulations, the net operating loss
shall, for purposes of clause (ii), be allocated ratably to each
day in the year.

“(B) TREATMENT OF RECOGNIZED BUILT-IN LOSS.—In the
case of a corporation with a net unrealized built-in loss, the
{.erm ‘preacquisition loss' includes any recognized built-in

0SS.

‘(4) OTHER DEFINITIONS.—Except as provided in regulations,
the terms ‘net unrealized built-in gain’, ‘net unrealized built-in
loss’, ‘recognized built-in loss’, ‘recognition period’, and ‘recogni-
tion period taxable year’, have the same respective meanings as
when used in section 382(h), except that the acquisition date
shall be taken into account in lieu of the change date.

“(d) LimitraTiON ALso To AppLy TO Excess Creprts or NET CAPITAL
Losses.—Rules similar to the rules of subsection (a) shall also apply
in the case of any excess credit (as defined in section 383(aX2)) or net
capital loss.

“(e) REGULATIONS.—The Secretary shall prescribe such regula-
tions as may be necessary to carry out the purposes of this section,
including regulations to ensure that the purposes of this section may
not be circumvented through—

“(1) the use of any provision of law or regulations (including
subchapter K of this chapter), or

“(2) contributions of property to the gain corporation.”

(b) CLErICAL AMENDMENT.—The table of sections for part V of
subchapter C of chapter 1 is amended by adding at the end thereof
the following new item:
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26 USC 384 note.

“Sec. 384. Limitation on use of preacquisition losses to offset built-in gains.”

(c) EFFecTIVE DATE.—The amendments made by this section shall
apply in cases where the acquisition date (as defined in section
384(cX2) of the Internal Revenue Code of 1986 as added by this
section) is after December 15, 1987; except that such amendments
shall not apply in the case of any transaction pursuant to—

(1) a binding written contract in effect on or before December
15, 1987, or

(2) a letter of intent or agreement of merger signed on or
before December 15, 1987.

SEC. 10227. RECAPTURE OF LIFO AMOUNT IN THE CASE OF ELECTIONS BY
S CORPORATIONS.

(a) GENERAL RULE.—Section 1363 (relating to effect of election on
corporations) is amended by adding at the end thereof the following
new subsection:

*(d) RecaPTURE OF LIFO BENEFITS.—

“(1) IN GENERAL.—If—

“(A) an S corporation was a C corporation for the last
taxable year before the first taxable year for which the
election under section 1362(a) was effective, and

“(B) the corporation inventoried goods under the LIFO
method for such last taxable year,

the LIFO recapture amount shall be included in the gross
income of the corporation for such last taxable year (and appro-
priate adjustments to the basis of inventory shall be made to
take into account the amount included in gross income under
this paragraph).

“(2) ADDITIONAL TAX PAYABLE IN INSTALLMENTS.—

“(A) IN GENERAL.—Any increase in the tax imposed by
this chapter by reason of this subsection shall be payable in
4 equal installments.

“(B) DATE FOR PAYMENT OF INSTALLMENTS.—The first
installment under subparagraph (A) shall be paid on or
before the due date (determined without regard to exten-
sions) for the return of the tax imposed by this chapter for
the last taxable year for which the corporation was a C
corporation and the 3 succeeding installments shall be paid
on or before the due date (as so determined) for the corpora-
tion’s return for the 3 succeeding taxable years.

“(C) No INTEREST FOR PERIOD OF EXTENSION.—Notwith-
standing section 6601(b), for purposes of section 6601, the
date prescribed for the payment of each installment under
this paragraph shall be determined under this paragraph.

“(3) LIFO RECAPTURE AMOUNT.—For purposes of this subsec-
tion, the term ‘LIFO recapture amount’ means the amount (if
any) by which—

- “(A) the inventory amount of the inventory asset under
the first-in, first-out method authorized by section 471,
exceeds

“(B) the inventory amount of such assets under the LIFQ
method.

For purposes of the preceding sentence, inventory amounts
shall be determined as of the close of the last taxable year
referred to in paragraph (1).

“(4) OTHER DEFINITIONS.—For purposes of this subsection—
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“(A) LIFO METHOD.—The term ‘LIFO method’ means the
method authorized by section 472.

“(B) INVENTORY AssErs.—The term ‘inventory assets’
means stock in trade of the corporation, or other property
of a kind which would properly be included in the inventory
of the corporation if on hand at the close of the taxable
year.

“(C) METHOD OF DETERMINING INVENTORY AMOUNT.—The
inventory amount of assets under a method authorized by
section 471 shall be determined—

“(i) if the corporation uses the retail method of valu-
ing inventories under section 472, by using such
method, or

“(ii) if clause (i) does not apply, by using cost or
market, whichever is lower.”

(b) EFFeCcTIVE DATES.— 26 USC 1363

(1) IN GENERAL.—Except as provided in paragraph (2) the note.
amendment made by subsection (a) shall apply in the case of
elections made after December 17, 1987.

(2) ExcepTioN.—The amendment made by subsection (a) shall
not apply in the case of any election made by a corporation after
December 17, 1987, and before January 1, 1989, if, on or before
December 17, 1987—

(A) there was a resolution adopted by the board of direc-
tors of such corporation to make an election under sub-
chapter S of chapter 1 of the Internal Revenue Code of 1986,
or

(B) there was a ruling request with respect to the business
filed with the Internal Revenue Service expressing an
intent to make such an election.

SEC. 10228. EXCISE TAX ON RECEIPT OF GREENMAIL.

(a) IN GENERAL.—Subtitle E is amended by adding at the end
thereof the following new chapter:

“CHAPTER 54—GREENMAIL

“Sec. 5881. Greenmail.
“SEC. 5881. GREENMAIL.

“(a) ImposITION OF TaAXx.—There is hereby imposed on any person
who receives greenmail a tax equal to 50 percent of gain realized by
such person on such receipt.

“(b) GreeNMAIL.—For purposes of this section, the term
‘greenmail’ means any consideration transferred by a corporation to
directly or indirectly acquire its stock from any shareholder if—

“(1) such shareholder held such stock (as determined under
section 1223) for less than 2 years before entering into the
agreement to make the transfer,

“(2) at some time during the 2-year period ending on the date
of such acquisition—

‘(A) such shareholder,

“(B) any person acting in concert with such shareholder,
or

“(C) any person who is related to such shareholder or
person described in subparagraph (B),
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26 USC 5881
note.

Effective date.

Termination
date.

made or threatened to make a public tender offer for stock of
such corporation, and

“(8) such acquisition is pursuant to an offer which was not
made on the same terms to all shareholders.

For purposes of the preceding sentence, payments made in connec-
tion with, or in transactions related to, an acquisition shall be
treated as paid in such acquisition.

“(c) OTHER DEFINITIONS.—For purposes of this section—

“(1) PusLic TENDER OFFER.—The term ‘public tender offer’
means any offer to purchase or otherwise acquire stock or assets
in a corporation if such offer was or would be required to be
filed or registered with any Federal or State agency regulating
securities.

“(2) RELATED PERSON.—A person is related to another person
if the relationship between such persons would result in the
disallowance of losses under section 267 or 707(b).

“(d) Tax AprpLies WHETHER OR Nor GaiN RecoGNizep.—The tax
imposed by this section shall apply whether or not the gain referred
to in subsection (a) is recognized.”

(b) DENi1AL oF INcoME Tax DebpucrioN FOR GREENMAIL TaAx.—
Paragraph (6) of section 275(a) is amended by striking out ‘‘and 46”
and inserting in lieu thereof “46, and 54”.

(c) CLERiIcAL AMENDMENT.—The table of chapters for subtitle E is
amended by adding at the end thereof the following new item:

“CHAPTER 54. GREENMAIL.”

(d) EFrFective DATE.—The amendments made by this section shall
apply to consideration received after the date of the enactment of
this Act in taxable years ending after such date; except that such
amendments shall not apply in the case of any acquisition pursuant
to a written binding contract in effect on December 15, 1987, and at
all times thereafter before the acquisition.

PART IV—FOREIGN TAX PROVISIONS

SEC. 10231. DENIAL OF FOREIGN TAX CREDIT FOR TAXES PAID OR
ACCRUED TO SOUTH AFRICA.

(a) GENERAL RuLE.—Paragraph (2) of section 901(j) (relating to
denial of foreign tax credit, etc., with respect to certain foreign
countries) is amended by adding at the end thereof the following
new subparagraph:

*“(C) SPECIAL RULE FOR SOUTH AFRICA.—

“@A) IN GENERAL.—In addition to any period during
which this subsection would otherwise apply to South
Africa, this subsection shall apply to South Africa
during the period—

“(I) beginning on January 1, 1988, and

“(II) ending on the date the Secretary of State
certifies to the Secretary of the Treasury that
South Africa meets the requirements of section
311(a) of the Comprehensive Anti-Apartheid Act of
1986 (as in effect on the date of the enactment of
this subparagraph).

“(ii) SoutH AFRICA DEFINED.—For purposes of clause
(1), the term ‘South Africa’ has the meaning given to
such term by paragraph (6) of section 3 of the Com-
prehensive Anti-Apartheid Act of 1986 (as so in effect).”
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(b) TecHNICAL AMENDMENTS.—Paragraph (1) of section 901(j) is
amended—
(1) by striking out “to which” in subparagraph (A) and insert-
ing in lieu thereof “during which”, and
(2) by striking out “any country so identified” and inserting in
lieu thereof “such country”.
(c) EFrFecTivE DATE.—The amendments made by this section shall
apply to taxable years beginning after December 31, 1987.

PART V—INSURANCE PROVISIONS

SEC. 10241. INTEREST RATE USED IN COMPUTING TAX RESERVES FOR
LIFE INSURANCE COMPANIES MAY NOT BE LESS THAN AP-
PLICABLE FEDERAL RATE.

(a) IN GENERAL.—Subparagraph (B) of section 807(d)2) (relating to
method of computing reserves for purposes of determining income)
is amended to read as follows:

“(B) the greater of—

“(i) the applicable Federal interest rate, or

‘“(ii) the prevailing State assumed interest rate, and”.

(b) AppLICABLE FEDERAL INTEREST RATE. —

{1) IN GENERAL.—Paragraph (4) of section 807(d) (defining
State assumed interest rate) is amended to read as follows:
“(4) APPLICABLE FEDERAL INTEREST RATE; PREVAILING STATE
ASSUMED INTEREST RATE.—For purposes of this subsection—
“(A) APPLICABLE FEDERAL INTEREST RATE.—

“(i) IN GENERAL.—Except as provided in clause (ii),
the term ‘applicable Federal interest rate’ means the
annual rate determined by the Secretary under section
846(c)}2) for the calendar year in which the contract
was issued.

“(ii) ELECTION TO RECOMPUTE FEDERAL INTEREST RATE
EVERY 5 YEARS.—

“(I) IN GENERAL.—In computing the amount of
the reserve with respect to any contract to which
an election under this clause applies for periods
during any recomputation period, the applicable
Federal interest rate shall be the annual rate
determined by the Secretary under section 846(cX2)
for the 1st year of such period. No change in the
applicable Federal interest rate shall be made
under the preceding sentence unless such change
would equal or exceed % of 1 percentage point.

“(II) RECOMPUTATION PERIOD.—For purposes of
subclause (I), the term ‘recomputation period’
means, with respect to any contract, the 5 calendar
year period beginning with the 5th calendar year
beginning after the calendar year in which the
contract was issued (and each subsequent 5 cal-
endar year period).

‘(II1) ELECTION.—An election under this clause
shall apply to all contracts issued during the cal-
endar year for which the election was made or
during any subsequent calendar year unless such
election is revoked with the consent of the Sec-
retary.

26 USC 901 note.

Contracts.
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Contracts.

26 USC 807 note.

26 USC 842.

“TIV) SPREAD NOT AVAILABLE.—Subsection (f)
shall not apply to any adjustment required under
this clause.

“(B) PREVAILING STATE ASSUMED INTEREST RATE.—

“(i) IN GENERAL.—The term ‘prevailing State as-
sumed interest rate’ means, with respect to any con-
tract, the highest assumed interest rate permitted to be
used in computing life insurance reserves for insurance
contracts or annuity contracts (as the case may be)
under the insurance laws of at least 26 States. For
purposes of the preceding sentence, the effect of
nonforfeiture laws of a State on interest rates for
reserves shall not be taken into account.

“(ii) WHEN RATE DETERMINED.-—The prevailing State
assumed interest rate with respect to any contract
shall be determined as of the beginning of the calendar
year in which the contract was issued.’

(2) TECHNICAL AMENDMENTS.—

(A) The third to the last sentence of section 807(c) is
amended by striking out “the higher of’ and all that fol-
lows and inserting in lieu thereof ‘““whichever of the follow-
ing rates is the highest as of the time such obligation first
did not involve life, accident, or health contingencies: the
applicable Federal interest rate under subsection (dX2)(BXi),
the prevailing State assumed interest rate under subsection
(dX2XBXii), or the rate of interest assumed by the company
in determining the guaranteed benefit.”

(B) Paragraph (2) of section 812(b) is amended—

(i) by striking out “at the prevailing State assumed
rate or, where such rate is not used, another appro-
priate rate” and inserting in lieu thereof “at the
greater of the prevailing State assumed rate or the
applicable Federal interest rate”, and

(ii) by adding at the end thereof the following new
sentence:

“In any case where the prevailing State assumed rate is not
used, another appropriate rate shall be treated as the prevailing
State assumed rate for purposes of subparagraph (A).”
(c) EFFecTivE DATE.—The amendments made by this section shall
g{pl)é St’? contracts issued in taxable years beginning after December
, 1987,

SEC. 10242. TREATMENT OF FOREIGN INSURANCE COMPANIES.

(a) IN GENERAL.—Section 842 (relating to foreign corporations
carrying on insurance business) is amended to read as follows:

“SEC. 842. FOREIGN COMPANIES CARRYING ON INSURANCE BUSINESS.

‘“(a) TaxaTioN UNDER THis SUBCHAPTER.—If a foreign company
carrying on an insurance business within the United States would
qualify under part I or II of this subchapter for the taxable year if
(without regard to income not effectively connected with the conduct
of any trade or business within the United States) it were a domestic
corporation, such company shall be taxable under such part on its
income effectively connected with its conduct of any trade or busi-
ness within the United States. With respect to the remainder of its
income which is from sources within the United States, such a
foreign company shall be taxable as provided in section 881.
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“(b) MiNmMuMm EFrFECTIVELY CONNECTED NET INVESTMENT
INCOME.—

“(1) IN GENERAL.—In the case of a foreign company taxable
under part I or II of this subchapter for the taxable year, its net
investment income for such year which is effectively connected
with the conduct of an insurance business within the United
States shall be not less than the product of—

“(A) the required United States !'!® assets of such com-
pany, and

“(B) the domestic investment yield applicable to such
company for such year.

“(2) REQUIRED U.S. ASSETS.—

“(A) IN GENERAL.—For purposes of paragraph (1), the
required United States''s assets of any foreign company
for any taxable year is an amount equal to the product of—

‘(i) the mean of such foreign company’s total insur-
ance liabilities on United States business, and

“(ii) the domestic asset/liability percentage ap-
plicable to such foreign company for such year.

“(B) TOTAL INSURANCE LIABILITIES.—For purposes of this
paragraph—

“(1) COMPANIES TAXABLE UNDER PART i''®.—In the
case of a company taxable under part I, the term ‘total
insurance liabilities’ means the sum of the total re-
serves (as defined in section 816(c)) plus (to the extent
not included in total reserves) the items referred to in
paragraphs (3), (4), (5), and (6) of section 807(c).

‘“(il) COMPANIES TAXABLE UNDER PART !'!'7 11.—In the
case of a company taxable under part II, the term ‘total
insurance liabilities’ means the sum of unearned pre-
miums and unpaid losses.

“(C) DOMESTIC ASSET/LIABILITY PERCENTAGE.—The domes-
tic asset/liability percentage applicable for purposes of
subparagraph (A)Xii) to any foreign company for any taxable
year is a percentage determined by the Secretary on the
basis of a ratio—

‘(i) the numerator of which is the mean of the assets
of domestic insurance companies taxable under the
sarcx;e part of this subchapter as such foreign company,
an

‘ii) the denominator of which is the mean of the
total insurance liabilities of the same companies.

“(3) DoMEesTIC INVESTMENT YIELD.—The domestic investment
yield applicable for purposes of paragraph (1XB) to any foreign
company for any taxable year is the percentage determined by
the Secretary on the basis of a ratio—

“‘A) the numerator of which is the net investment
income of domestic insurance companies taxable under the
same part of this subchapter as such foreign company, and

‘(B) the denominator of which is the mean of the assets of
the same companies held for the production of such income.

‘*(4) ELECTION TO USE WORLDWIDE YIELD.—

113 Copy read “U.S.”.
116 Copy read “‘parT I.—".
117 Copy read “PART I1.—"".
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“(A) IN GeENERAL.—If the foreign company makes an elec-
tion under this paragraph, such company’s worldwide cur-
rent investment yield shall be taken into account in lieu of
the domestic investment yield for purposes of paragraph
(1XB).

“(B) WORLDWIDE CURRENT INVESTMENT YIELD.—For pur-
poses of subparagraph (A), the term ‘worldwide current
investment yield’ means the percentage obtained by
dividing—

“(i) the net investment income of the company from
all sources, by

‘(ii) the mean of all assets of the company (whether
or not held in the United States) held for the produc-
tion of investment income.

‘C) ELEcTION.—An election under this paragraph shall
apply to the taxable year for which made and all subse-
quent taxable years unless revoked with the consent of the
Secretary.

“(5) NET INVESTMENT INCOME.—For purposes of this subsec-
tion, the term ‘net investment income’ means—

“(A) gross investment income (within the meaning of
section 834(b)), reduced by

“(B) expenses allocable to such income.

“(c) SpEcIAL RULES FOR PURPOSES OF SUBSECTION (b).—

“(1) COORDINATION WITH SMALL LIFE INSURANCE COMPANY
pEDUCTION.—In the case of a foreign company taxable under
part I, subsection (b) shall be applied before computing the
small life insurance company deduction.

“(2) REDUCTION IN SECTION 881 TAXES.—

“(A) IN GeNERAL.—The tax under section 881 (determined
without regard to this paragraph) shall be reduced (but not
below zero) by an amount which bears the same ratio to
such tax as—

“@i) the amount of the increase in effectively con-
nected income of the company resulting from subsec-
tion (b), bears to

“(ii) the amount which would be subject to tax under
section 881 if the amount taxable under such section
\és;zre determined without regard to sections 103 and

“B) LimMiTaTION ON REDUCTION.—The reduction under
subparagraph (A) shall not exceed the increase in taxes
under part I or II (as the case may be) by reason of the
increase in effectively connected income of the company
resulting from subsection (b).

“{8) ADJUSTMENT TO LIMITATION ON DEDUCTION FOR POLICY-
HOLDER DIVIDENDS IN THE CASE OF FOREIGN MUTUAL LIFE INSUR-
ANCE cOMPANIES.—For purposes of section 809, the equity base
of any foreign mutual life insurance company as of the ciose of
any taxable year shall be increased by the excess of—

‘(A) the required United States 118 assets of the company
(determined under subsection (bX2)), over

“(B) the mean of the assets held in the United States
during the taxable year.

118 Copy read “U.S.".
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“(4) DATA USED IN DETERMINING DOMESTIC ASSET/LIABILITY
PERCENTAGES AND DOMESTIC INVESTMENT YEILDS.—Each domestic
asset/liability percentage, and each domestic investment yield,
for any taxable year shall be based on such representative data
with respect to domestic insurance companies for the second
preceding taxable year as the Secretary considers appropriate.

“d) REcuLATIONS.—The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to carry out the purposes
of this section, including regulations—

“(1) providing for the proper treatment of segregated asset
accounts,

“(2) providing for proper adjustments in succeeding taxable
years where the company’s actual net investment income for
any taxable year which is effectively connected with the con-
duct of an insurance business within the United States exceeds
the amount required under subsection (bX1), and

“@3) providing for the proper treatment of investments in
domestic subsidiaries.”

{b) Part Il CoMPANIES SUBJECT TO SAME EFFECTIVELY CONNECTED
IncoME RULE As Parr I CoMpaNiEs.—Subparagraph (C) of section
864(cX4) (relating to income from sources without the United States)
is amended by inserting “or part II” after “part I".

(c) REPEAL OF SECTION 119 813.—

(1) Section 813 (relating to foreign life insurance companies) is
hereby repealed.

(2) Subsection (h) of section 816 is amended by striking out
“section 813(a}4XB)’ and inserting in lieu thereof “section
842(cX1XA)".

(3) Paragraph (2) of section 4371 is amended by striking out
“section 813” and inserting in lieu thereof “section 842(b)”.

(4) The table of sections for part I of subchapter L of chapter 1
is amended by striking out the item relating to section 813.

(d) EFFecTivE DATE.—The amendments made by this section shall
apply to taxable years beginning after December 31, 1987.

SEC. 10243. TREATMENT OF MUTUAL LIFE INSURANCE COMPANY POLICY-
HOLDER DIVIDENDS FOR PURPOSES OF BOOK PREF-
ERENCE.

(a) GENERAL RULE.—Paragraph (2) of section 56(f) (defining ad-
justed net book income) is amended by redesignating subparagraph
(H) as subparagraph (I) and by inserting after subparagraph (G) the
following new subparagraph:

“(H) SPECIAL RULES FOR LIFE INSURANCE COMPANIES.—

“(i) POLICYHOLDER DIVIDENDS OF MUTUAL COMPA-
NIES.—In determining the adjusted net book income of
any mutual life insurance company, a reduction shall
be allowed for policyholder dividends with respect to
any taxable year only to the extent such dividends
exceed the differential earnings amount determined for
such taxable year under section 809.

“(ii) OTHER ADJUSTMENTS.—To the extent provided by
the Secretary, such additional adjustments shall be
made as may be necessary to make the calculation of
adjusted net book income in the case of any life insur-

119 Copy read “Section 813—".

26 USC 816 note.
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ance company consistent with the calculation of ad-

justed net book income generally.”
26 USC 56 note. (b) EFFEcTIVE DATE.—The amendment made by subsection (a)
shall apply to taxable years beginning after December 31, 1987.

SEC. 10244. CERTAIN INSURANCE SYNDICATES.

(a) STupY.—The Secretary of the Treasury (or his delegate) shall
conduct a study of the proper Federal income tax treatment of
income earned by members of insurance or reinsurance syndicates.

Reports. Not later than April 1, 1988, the Secretary shall submit a report to
the Committee on Ways and Means of the House of Representatives
and the Committee on Finance of the Senate on the results of the
study conducted under this subsection, together with such rec-
ommendations as he may deem advisable.

(b) RENEGOTIATION OF CLOSING AGREEMENT.—Not later than Janu-
ary 1, 1990, the Secretary of the Treasury (or his delegate) shall
renegotiate the closing agreement with the underwriters participat-
ing in certain insurance or reinsurance syndicates which was signed
by the Internal Revenue Service on April 1, 1980, to implement the
conclusions reached in the study conducted under subsection (a).

Subtitle C—Estimated Tax Provisions

SEC. 10301. REVISION OF CORPORATE ESTIMATED TAX PROVISIONS.

(a) GENERAL RULE.—Section 6655 (relating to failure by corpora-
tion to pay estimated income tax) is amended to read as follows:

26 USC 6655. “SEC. 6655. FAILURE BY CORPORATION TO PAY ESTIMATED INCOME TAX.

“(a) AppITioN TO TAx.—Except as otherwise provided in this
section, in the case of any underpayment of estimated tax by a
corporation, there shall be added to the tax under chapter 1 for the
taxable year an amount determined by applying—

“(1) the underpayment rate established under section 6621,

*(2) to the amount of the underpayment,

‘“(3) for the period-of the underpayment.

“(b) AMOUNT OF UNDERPAYMENT; PERIOD OF UNDERPAYMENT.—For
purposes of subsection (a)—

“(1) AMouNT.—The amount of the underpayment shall be the
excess of—

“(A) the required installment, over
‘(B) the amount (if any) of the installment paid on or
before the due date for the installment.

“(2) PeEriop OF UNDERPAYMENT.—The period of the
underpayment shall run from the due date for the installment
to whichever of the following dates is the earlier—

“(A) the 15th day of the 3rd month following the close of
the taxable year, or

‘((B) with respect to any portion of the underpayment, the
date on which such portion is paid.

“(3) ORDER OF CREDITING PAYMENTS.—For purposes of para-
graph (2XB), a payment of estimated tax shall be credited
against unpaid required installments in the order in which such
installments are required to be paid.

“(c) NUMBER OF REQUIRED INSTALLMENTS; DUE DATES.—For pur-
poses of this section—
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“1) PAYABLE IN 4 INSTALLMENTS.—There shall be 4 required
installments for each taxable year.
“(2) TIME FOR PAYMENT OF INSTALLMENTS.—

“In the case of the following

required installments: The due date is:
ISt ettt e April 15
2nd oo June 15
3rd . . September 15
4th ... drertenrierenetaraneaans December 15.

“(d) AMOUNT OF REQUIRED INSTALLMENTS.—For purposes of this
section—

“(1) AMOUNT.—

“(A) IN GENERAL.—Except as otherwise provided in this
section, the amount of any required installment shall be 25
percent of the required annual payment.

‘“(B) REQUIRED ANNUAL PAYMENT.—Except as otherwise
provided in this subsection, the term ‘required annual pay-
ment’ means the lesser of—

“(i) 90 percent of the tax shown on the return for the
taxable year (or, if no return is filed, 90 percent of the
tax for such year), or

“(ii) 100 percent of the tax shown on the return of the
corporation for the preceding taxable year.

Clause (ii) shall not apply if the preceding taxable year was not
a taxable year of 12 months, or the corporation did not file a
return for such preceding taxable year showing a liability for
tax.

“2) LARGE CORPORATIONS REQUIRED TO PAY 90 PERCENT OF
CURRENT YEAR TAX.—

“(A) IN GENERAL.—Except as provided in subparagraph
(B), clause (ii) of paragraph (1XB) shall not apply in the case
of a large corporation.

“(B) MAY USE LAST YEAR'S TAX FOR 1ST INSTALLMENT.—
Subparagraph (A) shall not apply for purposes of determin-
ing the amount of the 1st required installment for any
taxable year. Any reduction in such 1st installment by
reason of the preceding sentence shall be recaptured by
increasing the amount of the next required installment
determined under paragraph (1) by the amount of such
reduction.

“(e) LOWER REQUIRED INSTALLMENT WHERE ANNUALIZED INCOME
INSTALLMENT OR ADJUSTED SEASONAL INSTALLMENT Is LEss THaAN
AMOUNT DETERMINED UNDER SUBSECTION (d).—

“(1) IN GeNERAL.—In the case of any required installment, if
the corporation establishes that the annualized income install-
ment or the adjusted seasonal installment is less than the
amount determined under section (dX1) (as modified by sub-
section (d}2))—

“(A) the amount of such required installment shall be the
annualized income installment (or, if lesser, the adjusted
seasonal installment), and

‘(B) any reduction in a required installment resulting
from the application of this paragraph shall be recaptured
by increasing the amount of the next required installment
determined under subsection (dX1) (as so modified) by the
amount of such reduction (and by increasing subsequent
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required installments to the extent that the reduction has

not previously been recaptured under this subparagraph).

A reduction shall be treated as recaptured for purposes of

subparagraph (B) if 90 percent of the reduction is recaptured.

“(2) DETERMINATION OF ANNUALIZED INCOME INSTALLMENT.—

“(A) IN GENERAL.—In the case of any required install-

ment, the annualized income installment is the excess (if
any) of —

“(i) an amount equal to the applicable percentage of
the tax for the taxable year computed by placing on an
annualized basis the taxable income, alternative mini-
mum taxable income, and modified alternative mini-
mum taxable income—

“I) for the first 3 months of the taxable year, in
the case of the 1st required installment,

“(ID) for the first 8 months or for the first 5
months of the taxable year, in the case of the 2nd
required installment,

“(II1) for the first 6 months or for the first 8
months of the taxable year in the case of the 3rd
required installment, and

“(IV) for the first 9 months or for the first 11
months of the taxable year, in the case of the 4th
required installment, over

“(ii) the aggregate amount of any prior required
installments for the taxable year.

“(B) SpeciaL RULES.—For purposes of this paragraph—

“(1) ANNuUALIZATION.—The taxable income, alter-
native minimum taxable income, and modified alter-
native minimum taxable income shall be placed on an
annualized basis under regulations prescribed by the

Secretary.
“(ii) APPLICABLE PERCENTAGE.—
“In the case of the following The applicable
required installments: percentage is:
1st 225
2nd ..o 45
3rd 67.5
Bt e 90

“(iii) MODIFIED ALTERNATIVE MINIMUM TAXABLE
INCOME.—The term ‘modified alternative minimum
taxable income’ has the meaning given to such term by
section 59A(b).

*(3) DETERMINATION OF ADJUSTED SEASONAL INSTALLMENT.—

‘“A) IN GeENERAL.—In the case of any required install-
ment, the amount of the adjusted seasonal installment is
the excess (if any) of—

‘i) 90 percent of the amount determined under
subparagraph (C), over

“(ii) the aggregate amount of all prior required
installments for the taxable year.

‘“(B) LIMITATION ON APPLICATION OF PARAGRAPH.—This
paragraph shall apply only if the base period percentage for
any 6 consecutive months of the taxable year equals or
exceeds 70 percent.
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“(C) DETERMINATION OF AMOUNT.—The amount deter-
mined under this subparagraph for any installment shall be
determined in the following manner—

“(i) take the taxable income for all months during
the taxable year preceding the filing month,

“(ii) divide 12° such amount by the base period
percentage for all months during the taxable year
preceding the filing month,

“(iii) determine the tax on the amount determined
under clause (ii), and

“(iv) multiply the tax computed under clause (iii) by
the base period percentage for the filing month and all
months during the taxable year preceding the filing
month.

“(D) DEFINITIONS AND SPECIAL RULES.—For purposes of
this paragraph—

“(i) Base PERIOD PERCENTAGE.—The base period
percentage for any period of months shall be the aver-
age percent which the taxable income for the cor-
responding months in each of the 3 preceding taxable
years bears to the taxable income for the 3 preceding
taxable years.

“(ii) FiLiING MONTH.—The term ‘filing month’ means
thgdmonth in which the installment is required to be
paid.

“(iii) REORGANIZATION, ETC.—The Secretary may by
regulations provide for the determination of the base
period percentage in the case of reorganizations, new
corporations, and other similar circumstances.

“(f) ExceprioN WHERE Tax Is 12! SmMaLL AMoUNT.—No addition to
tax shall be imposed under subsection (a) for any taxable year if the
tax shown on the return for such taxable year (or, if no return is
filed, the tax) is less than $500.

“(g) DEFINITIONS AND SPECIAL RULES.—

“(1) Tax.—For purposes of this section, the term ‘tax’ means
the excess of—

“(A) the sum of—

“(i) the tax imposed by section 11 or 1201(a), or
subchapter L of chapter 1, whichever applies,

“(ii) the tax imposed by section 55,

*(iii) the tax imposed by section 594, plus

“(iv) the tax imposed by section 887, over

“(B) the sum of—

“(i) the credits against tax provided by part IV of
subchapter A of chapter 1, plus

“(ii) to the extent allowed under regulations pre-
scribed by the Secretary, any overpayment of the tax
imposed by section 4986 (determined without regard to
section 4995(a)4)(B)).

For purposes of the preceding sentence, in the case of a foreign
corporation subject to taxation under section 11 or 1201(a), or
under subchapter L of chapter 1, the tax imposed by section 881
shall be treated as a tax imposed by section 11.

*“(2) LARGE CORPORATION.—

120 Copy read “divided”.
121 Copy read "“1s”.

Regulations.
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“(A) IN GENERAL.—For purposes of this section, the term
‘large corporation’ means any corporation if such corpora-
tion (or any predecessor corporation) had taxable income of
$1,Q03,000 or more for any taxable year during the testing
period.

“(B) RULES FOR APPLYING SUBPARAGRAPH (A).—

“i) TesTING PERIOD.—For purposes of subparagraph
(A), the term ‘testing period’ means the 3 taxable years
immediately preceding the taxable year involved.

“(ii) MEMBERS OF CONTROLLED GROUP.—For purposes
of applying subparagraph (A) to any taxable year in the
testing period with respect to corporations which are
component members of a controlled group of corpora-
tions for such taxable year, the $1,000,000 amount
specified in subparagraph (A) shall be divided among
such members under rules similar to the rules of sec-
tion 1561.

“(ii)) CERTAIN CARRYBACKS AND CARRYOVERS NOT
TAKEN INTO ACCOUNT.—For purposes of subparagraph
(A), taxable income shall be determined without regard
to any amount carried to the taxable year under
section 172 or 1212(a).

“(3) CERTAIN TAX-EXEMPT ORGANIZATIONS.—For purposes of
this section—

“(A) Any organization subject to the tax imposed by
section 511, and any private foundation, shall be treated as
a corporation subject to tax under section 11.

‘“(B) Any tax imposed by section 511, and any tax imposed
by section 1 or 4940 on a private foundation, shall be
treated as a tax imposed by section 11.

“(C) Any reference to taxable income shall be treated as
including a reference to unrelated business taxable income
or net investment income (as the case may be).

In the case of any organization described in subparagraph (A),
subsection (bX2)A) shall be applied by substituting ‘6th month’
for ‘3rd month’.

“(h) ExcEessIvE ADJUSTMENT UNDER SECTION 6425.—

“(1) AppIiTioN TO TAX.—If the amount of an adjustment under
section 6425 made before the 15th day of the 3rd month follow-
ing the close of the taxable year is excessive, there shall be
added to the tax under chapter 1 for the taxable year an
amount determined at the underpayment rate established
under section 6621 upon the excessive amount from the date on
‘\;vhich the credit is allowed or the refund is paid to such 15th

ay.

“(2) ExcessivE AMOUNT.—For purposes of paragraph (1), the
excessive amount is equal to the amount of the adjustment or (if
smaller) the amount by which—

“(A) the income tax liability (as defined in section 6425(c))
for the taxable year as shown on the return for the taxable
year, ex¢

“(B) the estimated income tax paid during the taxable
year, reduced by the amount of the adjustment.

“(i) F1sCAL YEARS AND SHORT YEARS.—

‘(1) FiscaL YEARS.—In applying this section to a taxable year
beginning on any date other than January 1, there shall be
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substituted, for the months specified in this section, the months
which correspond thereto.

“(2) SHORT TAXABLE YEAR.—This section shall be applied to
taxable years of less than 12 months in accordance with regula-
tions prescribed by the Secretary.

“()) REGULATIONS.—The Secretary shall prescribe such regulations
as may be necessary to carry out the purposes of this section.”
(b) TEcHN1ICAL AND CONFORMING AMENDMENTS.—

(1) Section 6154 of such Code is hereby repealed.

(2) Subparagraph (C) of section 585(cX3) of such Code is
amended by striking out “section 6655(dX3)” and inserting in
lieu thereof “section 6655(e}2NAX1)".

(3) Paragraph (1) of section 6201(b) of such Code is amended by
striking out “section 6154 or 6654” and inserting in lieu thereof
“section 6654 or 6655”.

(4) Subsection (c) of section 6425 of such Code is amended by
striking out “section 6655(g)’ and inserting in lieu thereof
“section 6655(h)”.

(5) Subsection (h) of section 6601 of such Code is amended by
striking out “‘section 6154 or 6654” and inserting in lieu thereof
“section 6654 or 6655”.

(6) Subsection (e) of section 6651 of such Code is amended by
striking out “section 6154 or 6654” and inserting in lieu thereof
“section 6654 or 6655”.

(7) The table of sections for subchapter A of chapter 62 of such
gi)gf is amended by striking out the item relating to section

(c) EFrecTivE DATE.—The amendments made by this section shall 26 USC 585 note.
apply to taxable years beginning after December 31, 1987.

SEC. 10302. REVISED WITHHOLDING CERTIFICATES REQUIRED TO BE PUT
INTO EFFECT MORE PROMPTLY.

(a) GENERAL RULE.—Subparagraph (B) of section 3402(fX3) (relat-
ing to when certificate takes effect) is amended to read as follows:
“(B) FURNISHED TO TAKE PLACE OF EXISTING CERTIFICATE.—
“i) IN GENERAL.—Ezxcept as provided in clauses (ii)
and (iii), a withholding exemption certificate furnished
to the employer in cases in which a previous such
certificate is in effect shall take effect as of the begin-
ning of the 1st payroll period ending (or the 1st pay-
ment of wages made without regard to a payroll period)
on or after the 30th day after the day on which such
certificate is so furnished.
“(ii)) EMPLOYER MAY ELECT EARLIER EFFECTIVE DATE.—
At the election of the employer, a certificate described
in clause (i) may be made effective beginning with any
payment of wages made on or after the day on which
the certificate is so furnished and before the 30th day
referred to in clause (i).
“(iii) CHANGE OF STATUS WHICH AFFECTS NEXT YEAR.—
Any certificate furnished pursuant to paragraph (2XC)
shall not take effect, and may not be made effective,
with respect to any payment of wages made in the
calendar year in which the certificate is furnished.”
(b) ErFectiveé DATE.—The amendment made by subsection (a) 25 usc 3402
shall apply to certificates furnished after the day 30 days after the note.
date of the enactment of this Act.
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SEC. 10303. ESTIMATED TAX PENALTIES FOR 1987.

(a) DELAY OF INCREASE IN CURRENT YEAR LiaiLity TEST FOR
InpivipuaLs.—Notwithstanding section 1541(c) of the Tax Reform
Act of 1986, the amendments made by section 1541 of such Act shall
apply only to taxable years beginning after December 31, 1987.

{(b) CorPORATE PROVISIONS.—

(1) RATIFICATION OF SECRETARIAL WAIVER.—The Congress
hereby ratifies the safe harbor provided by paragraph (b) of the
Treasury Temporary Regulation 1.6655-2T.

(2) CORPORATIONS ALSO MAY USE 1986 TAX TO DETERMINE
AMOUNT OF CERTAIN ESTIMATED TAX INSTALLMENTS DUE ON OR
BEFORE JUNE 15, 1987.—

(A) IN ceNERAL.—In the case of a large corporation, no
addition to tax shall be imposed by section 6655 of the
Internal Revenue Code of 1986 with respect to any
underpayment of an estimated tax installment to which
this subsection applies if no addition would be imposed with
respect to such underpayment by reason of section
6655(dX1) of such Code if such corporation were not a large
corporation. The preceding sentence shall apply only to the
extent the underpayment is paid on or before the last date
prescribed for payment of the most recent installment of
estimated tax due on or before September 15, 1987.

(B) INSTALLMENT TO WHICH SUBSECTION APPLIES.—This
subsection applies to any installment of estimated tax for a
taxable year beginning after December 31, 1986, which is
due on or before June 15, 1987.

(C) LARGE corPORATION.—For purposes of this subsection,
the term ‘“large corporation” has the meaning given such
term by section 6655(1X2) of such Code (as in effect on the
day before the date of the enactment of this Act).

Subtitle D—Estate and Gift Tax Provisions

PART I—GENERAL PROVISIONS

SEC. 10401. 5-YEAR EXTENSION OF EXISTING RATES; PHASEOUT OF BENE-
FITS OF EXISTING RATES AND UNIFIED CREDIT.

(a) 5-YEAR EXTENSION OF GRADUATED RATEs.—Paragraph (2) of
section 2001(c) (relating to phasein of 50 percent maximum rate) is
amended—

(1) by striking out “1988” in subparagraph (A) and inserting
in lieu thereof “1993”,

(2) by striking out “in 1984, 1985, 1986, or 1987” in the text of
subparagraph (D) and inserting in lieu thereof “after 1983 and
before 1993, and

(3) by amending the heading of subparagraph (D) to read as
follows:

‘(D) AFTER 1983 AND BEFORE 1993.—"’,
c (b) PaaseEourT oF BENEFITS OF GRADUATED RATES AND UNIFIED

REDIT.—

(1) IN GENERAL.—Subsection (c) of section 2001 is amended by
adding at the end thereof the following new paragraph:

“(3) PHASEOUT OF GRADUATED RATES AND UNIFIED CREDIT.—The
tentative tax determined under paragraph (1) shall be increased
by an amount equal to 5 percent of so much of the amount (with
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respect to which the tentative tax is to be computed) as exceeds
$10,000,000 but does not exceed $21,040,000 ($18,340,000 in the
case of decedents dying, and gifts made, after 1992).”
(2) TECHNICAL AMENDMENTS.—
(A) Subsection (b) of section 2001 is amended—

(i) by striking out “‘in accordance with the rate sched-
ule set forth in subsection (¢)” in paragraph (1) and
inserting in lieu thereof “under subsection (c¢)”, and

(ii) by striking out “the rate schedule set forth in
subsection (c¢) (as in effect at the decedent’s death)” in
paragraph (2) and inserting in lieu thereof “the provi-
sions of subsection (¢) (as in effect at the decedent’s
death)”.

(B) Subsection (a) of section 2502 is amended—

() by striking out “in accordance with the rate sched-
ule set forth in section 2001(c)” in paragraph (1) and
inserting in lieu thereof “under section 2001(c)”, and

(i1) by striking out “in accordance with such rate
schedule” in paragraph (2) and inserting in lieu thereof
“under such section”.

(c) EFFECTIVE DATE.—The amendments made by this section shall 26 USC 2001
apply in the case of decedents dying, and gifts made, after note
December 31, 1987.

SEC. 10402. INCLUSION RELATED TO VALUATION FREEZES.

(a) IN GENERAL.—Section 2036 (relating to transfers with retained
life estate) is amended by redesignating subsection (c) as subsection
(d) and by inserting after subsection (b) the following new sub-
section:

*(c) INcLUs1ION RELATED TO VALUATION FREEZES.—

“(1) IN GENERAL.—For purposes of subsection (a), if—

“(A) any person hoids a substantial interest in an enter-
prise, and

“(B) such person in effect transfers after December 17,
1987, property having a disproportionately large share of
the potential appreciation in such person's interest in the
enterprise while retaining a disproportionately large share
in the income of, or rights in, the enterprise,

then the retention of the retained interest shall be considered to
be a retention of the enjoyment of the transferred property.
“(2) SPECIAL RULE FOR SALES TO FAMILY MEMBERS.—The excep-
tion contained in subsection (a) for a bona fide sale shall not
apply to a transfer described in paragraph (1) if such transfer is
to a member of the transferor’s family.
“(3) DEFINITIONS.—For purposes of this subsection—

‘(A) SUBSTANTIAL INTEREST.—A person holds a substan-
tial interest in an enterprise if such person owns (directly
or indirectly) 10 percent or more of the voting power or
income stream, or both, in such enterprise. For purposes of
the preceding sentence, an individual shall be treated as
owning any interest in an enterprise which is owned (di-
rectly or indirectly) by any member of such individual’s
family.

“(B) FaMIiLY.—The term ‘family’ means, with respect to
any individual, such individual’s spouse, any lineal descend-
ant of such individual or of such individual's spouse, any
parent or grandparent of such individual, and any spouse of
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any of the foregoing. For purposes of the preceding sen-
tence, a relationship by legal adoption shall be treated as a
relationship by blood.

“(C) TREATMENT OF SPOUSE.—An individual and such
individual’s spouse shall be treated as 1 person.

“(4) COORDINATION WITH SECTION 2035.—For purposes of apply-
ing section 2035, any transfer of the retained interest referred
to in paragraph (1) shall be treated as a transfer of an interest
in the transferred property referred to in paragraph (1).

“(5) CoORDINATION WITH SECTION 2043.—In lieu of applying
section 2043, appropriate adjustments shall be made for the
value of the retained interest.” 122

(b) ErFecTive DaTE.—The amendment made by subsection (a)
shall apply with respect to estates of decedents dying after Decem-
ber 31, 1987, but only in the case of property transferred after
December 17, 1987.

PART II—-ESTATE TAX PROVISIONS RELATING
TO EMPLOYEE STOCK OWNERSHIP PLANS

SEC. 10411. CONGRESSIONAL CLARIFICATION OF ESTATE TAX DEDUC-
TION FOR SALES OF EMPLOYER SECURITIES.

(a) InTENT OF CONGRESS IN ENACTING SEcTION 2057 OF THE IN-
TERNAL REVENUE CobDE oF 1986.—Section 2057 (relating to sales of
employer securities to employee stock ownership plans or worker-
owned cooperatives) is amended by redesignating subsections (d), (e),
and (f) as subsections (e), (f), and (g), respectively, and by inserting
after subsection (c) the following new subsection:

“(d) QuaLiFiED PROCEEDS FROM QUALIFIED SALES.—

“(1) IN GENERAL.—For purposes of this section, the proceeds of
a sale of employer securities by an executor to an employee
stock ownership plan or an eligible worker-owned cooperative
shz;ll not be treated as qualified proceeds from a qualified sale
unless—
“(A) the decedent directly owned the securities imme-
diately before death, and
“(B) after the sale, the employer securities—
‘(i) are allocated to participants, or
“(ii) are held for future allocation in connection

with—
“(I) an exempt loan ‘under the rules of section
4975, or
“(II) a transfer of assets under the rules of
section 4980(cX3).

“(2) No suBsTITUTION PERMITTED.—FoOr purposes of paragraph
(1XB), except in the case of a bona fide business transaction (e.g.,
a substitution of employer securities in connection with a
merger of employers), employer securities shall not be treated
as allocated or held for future allocation to the extent that such
securities are allocated or held for future allocation in substi-
tution of other employer securities that had been allocated or
held for future allocation.”

122 Copy read “interest.”.
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(b) ErFecTivE DATE.—The amendments made by subsection (a)
shall take effect as if included in the amendments made by section
1172 of the Tax Reform Act of 1986,

SEC. 10412, MODIFICATIONS OF ESTATE TAX DEDUCTION FOR SALE OF
EMPLOYER SECURITIES.

(a) IN GENERAL.—Section 2057 (relating to estate tax deduction for
sales of employer securities to employee stock ownership plans or
worker-owned cooperatives) is amended to read as follows:

“SEC. 2057. SALES OF EMPLOYER SECURITIES TO EMPLOYEE STOCK
OWNERSHIP PLANS OR WORKER-OWNED COOPERATIVES.

“(a) GENERAL RULE.—For purposes of the tax imposed by section
2001, the value of the taxable estate shall be determined by deduct-
ing from the value of the gross estate an amount equal to 50 percent
of the Proceeds of any sale of any qualified employer securities to—

‘(1) an employee stock ownership plan, or

“(2) an eligible worker-owned cooperative.

“(b) LIMITATIONS. —

“(1) MAXIMUM REDUCTION IN TAX LIABILITY.—The amount
allowable as a deduction under subsection (a) shall not exceed
the amount which would result in an aggregate reduction in the
tax imposed by section 2001 (determined without regard to any
credit allowable against such tax) equal to $750,000.

“(2) DEDUCTION SHALL NOT EXCEED 50 PERCENT OF TAXABLE
ESTATE.—The amount of the deduction allowable under subsec-
tion (a) shall not exceed 50 percent of the taxable estate (deter-
mined without regard to this section).

“(c) LimrraTioNs oN Proceeps WHicH May Be TakeN INTO Ac-
COUNT.—

“(1) DISPOSITIONS BY PLAN OR COOPERATIVE WITHIN 1 YEAR OF
SALE.—

“(A) IN GENERAL.—Proceeds from a sale which are taken
into account under subsection (a) shall be reduced (but not
below zero) by the net sale amount.

“(B) NET SALE AMOUNT.—For purposes of subparagraph
(If\‘), the term ‘net sale amount’ means the excess (if any)
o —

(i) the proceeds of the plan or cooperative from the
disposition of employer securities during the l-year
period immediately preceding such sale, over

“(ii) the cost of employer securities purchased by
such plan or cooperative during such l-year period.

“(C) Exceprions.—For purposes of subparagraph (B)i),
there shall not be taken into account any proceeds of a plan
or cooperative from a disposition described in section
4978A(e).

“‘D) AGGREGATION RULES.—For purposes of this para-
graph, all employee stock ownership plans maintained by
an employer shall be treated as 1 plan.

“/2) SECURITIES MUST BE ACQUIRED BY PLAN FROM ASSETS WHICH
ARE NOT TRANSFERRED ASSETS.—

‘A) IN GENERAL.—Proceeds from a sale shall not be
taken into account under subsection (a) to the extent that
such proceeds (as reduced under paragraph (1)) are attrib-
utable to transferred assets. For purposes of the preceding
sentence, all assets of a plan or cooperative (other than

26 USC 2057

note.
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qualified employer securities) shall be treated as first ac-
quired out of transferred assets.

“(B) TRANSFERRED ASSETS.—For purposes of subparagraph
(A)—

‘1) IN GENERAL.—The term ‘transferred assets’
means assets of an employee stock ownership plan
which—

“I) are attributable to assets held by a plan
exempt from tax under section 501(a) and meeting
the requirements of section 401(a) (other than an
employee stock ownership plan of the employer), or

“(I) were held by the plan when it was not an
employee stock ownership plan.

“(ii) EXCEPTION FOR ASSETS HELD ON FEBRUARY 26,
1987.—The term ‘transferred assets’ shall not include
any asset held by the employee stock ownership plan
on February 26, 1987.

“(iii) SECRETARIAL AUTHORITY TO WAIVE TREATMENT AS
TRANSFERRED ASSET.—The Secretary may provide that
assets or a class of assets shall not be treated as trans-
ferred assets if the Secretary finds such treatment is
not necessary to carry out the purposes of this para-

graph.
“(3) OTHER PROCEEDS.—The following proceeds shall not be
taken into account under subsection (a):

“(A) PROCEEDS FROM SALE AFTER DUE DATE FOR RETURN.—
Any proceeds from a sale which occurs after the date on
which the return of the tax imposed by section 2001 is
required to be filed (determined by taking into account any
extension of time for filing).

“(B) PROCEEDS FROM SALE OF CERTAIN SECURITIES.—Any
proceeds from a sale of employer securities which were
received by the decedent—

‘(i) in a distribution from a plan exempt from tax
under section 501(a) and meeting the requirements of
section 401(a), or

“(ii) as a transfer pursuant to an option or other right
to acquire stock to which section 83, 422, 422A, 423, or
424 applies.

Any employer security the basis of which is determined by
reference to any employer security described in the preced-
ing sentence shall be treated as an employer security to
which this subparagraph applies.
“(d) QUALIFIED EMPLOYER SECURITIES.—
“{1) IN GENERAL.—~The term ‘qualified employer securities’
means employer securities—

“(A) which are issued by a domestic corporation which
has no stock outstanding which is readily tradable on an
established securities market,

“(B) which are includible in the gross estate of the
decedent,

“(C) which would have been includible in the gross estate
of the decedent if the decedent had died at any time during
the shorter of—

“(i) the 5-year period ending on the date of death, or

“(ii) the geriod beginning on October 22, 1986, and
ending on the date of death, and
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“(D) with respect to which the executor elects the applica-
tion of this section.
Subparagraph (C) shall not apply if the decedent died on or
before October 22, 1986.

‘“2) CERTAIN ASSETS HELD BY SPOUSE.—For purposes of para-
graph (1XC), any employer security which would have been
includible in the gross estate of the spouse of a decedent during
any period if the spouse had died during such period shall be
treated as includible in the gross estate of the decedent during
such period.

“(3) PERIODS DURING WHICH DECEDENT NOT AT RISK.—For pur-
poses of paragraph (1XC), employer securities shall not be
treated as includible in the gross estate of the decedent during
any period described in section 246(c)(4).

“(e) WRITTEN STATEMENT REQUIRED.—

“(1) IN ceNerRAL—No deduction shall be allowed under
subsection (a) unless the executor of the estate of the decedent
files with the Secretary the statement described in paragraph
2).

“(2) STATEMENT.—A statement is described in this paragraph
if it is a verified written statement—

“(A) which is made by—

“(i) the employer whose employees are covered by the
employee stock ownership plan, or

“(ii) any authorized officer of the eligible worker-
owned cooperative, and

“(B) which—

“(i) acknowledges that the sale of employer securities
to the plan or cooperative is a sale to which sections
4978A and 4979A apply, and

“(ii) certifies—

(I} the net sale amount for purposes of subsec-
tion (c)(1), and
“(II) the amount of assets which are not trans-
ferred assets for purposes of subsection (c)2).
“(f) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of this
section—

‘(1) EMPLOYER SECURITIES.—The term ‘employer securities’
has the meaning given such term by section 409(]).

“(2) EMPLOYEE STOCK OWNERSHIP PLAN.—The term ‘employee
stock ownership plan’ means—

“(A) a tax credit employee stock ownership plan (within
the meaning of section 409(a)), or
“(B) a plan described in section 4975(eX7).

“(3) ELIGIBLE WORKER-OWNED COOPERATIVE.—The term ‘eli-
gible worker-owned cooperative’ has the meaning given such
term by section 1042(c).

“(4) EMPLOYER.—Except to the extent provided in regulations,
the term ‘employer’ includes any person treated as an employer
under subsections (b), (c), (m), and (o) of section 414.

“(g) TerMINATION.—This section shall not apply to any sale after
December 31, 1991.”
(b) EFFECTIVE DATES.—

() IN GENERAL.—Except as provided in this subsection, the
amendments made by this section shall apply to sales after
February 26, 1987.

26 USC 2057
note.
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(2) PROVISIONS TAKING EFFECT AS IF INCLUDED IN THE TAX
REFORM ACT OF 1986.—The following provisions shall take effect
as if included in the amendments made by section 1172 of the
Tax Reform Act of 1986:

(A) Section 2057(f)2) of the Internal Revenue Code of
1986, as added by this section.

(B) The repeal of the requirement that a sale be made by
the executor of an estate to qualify for purposes of section
2057 of such Code.

(3) DIRECT OWNERSHIP REQUIREMENT.—If the requirements of
section 2057(d)X1XB) of such Code (as modified by section
2057(d)2) of such Code), as in effect after the amendments made
by this section, are met with respect to any employer securities
sold after October 22, 1986, and before February 27, 1987, such
securities shall be treated as having been directly owned by the
decedent for purposes of section 2057 of such Code, as in effect
before such amendments.

(4) REDUCTION FOR SALES ON OR BEFORE FEBRUARY 26, 1987.—In
applying the limitations of subsection (b) of section 2057 of such
Code to sales after February 26, 1987, there shall be taken into
account sales on or before February 26, 1987, to which section
2057 of such Code applied.

SEC. 10413. EXCISE TAX ON PLANS OR COOPERATIVES DISPOSING OF
EMPLOYER SECURITIES FOR WHICH ESTATE TAX DEDUC-
TION WAS ALLOWED.

(a) IN GENERAL.—Chapter 43 (relating to excise taxes on qualified
pension, etc., plans) is amended by inserting after section 4978 the
following new section:

“SEC. 4978A. TAX ON CERTAIN DISPOSITIONS OF EMPLOYER SECURITIES
TO WHICH SECTION 2057 APPLIED.

“(a) IMpPosITION OF TAax.—In the case of a taxable event involving
qualified employer securities held by an employee stock ownership
plan or eligible worker-owned cooperative, there is hereby imposed a
tax equal to the amount determined under subsection (b).

“(b) AMOUNT oF Tax.—

“(1) In GENERAL.—The amount of the tax imposed by subsec-
tion (a) shall be equal to 30 percent of—

“(A) the amount realized on the disposition in the case of
a taxable event described in paragraph (1) or (2) of sub-
section (c), or

‘B) the amount repaid on the loan in the case of a
taxable event described in paragraph (3) of subsection (c).

*(2) DISPOSITIONS OTHER THAN SALES OR EXCHANGES.—For pur-
poses of paragraph (1), in the case of a disposition of employer
securities which is not a sale or exchange, the amount realized
on such disposition shall be the fair market value of such
employer securities at the time of disposition.

“(c) TaxaBLE EVENT.—For purposes of this section, the term ‘tax-
able event’ means the following:

*(1) DISPOSITION WITHIN 3 YEARS OF ACQUISITION.—Any disposi-
tion of employer securities by an employee stock ownership plan
or eligible worker-owned cooperative within 3 years after such
plan or cooperative acquired qualified employer securities.
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“(2) STOCKS DISPOSED OF BEFORE ALLOCATION.—Any disposition
of q;xa}}ﬁed employer securities to which paragraph (1) does not
apply 11—

“(A) such disposition occurs before such securities are
allgcated to accounts of participants or their beneficiaries,
an

“B) the proceeds from such disposition are not so
allocated.

“(3) USE OF ASSETS TO REPAY ACQUISITION LOANS.—The pay-
ment by an employee stock ownership plan of any portion of
any loan used to acquire employer securities from transferred
assets (within the meaning of section 2057(cX2)B)).

“(d) OrpERING RULES.—For purposes of this section and section
4978, any disposition of employer securities shall be treated as
having been made in the following order:

(1) First, from qualified employer securities acquired during
the 3-year period ending on the date of such disposition, begin-
ning with the securities first so acquired.

“(2) Second, from qualified employer securities acquired
before such 3-year period unless such securities (or the proceeds
from such disposition) have been allocated to accounts of partici-
pants or their beneficiaries.

“(3) Third, from qualified securities (within the meaning of
section 4978(eX2)) to which section 1042 applied acquired during
the 3-year period ending on the date of such disposition, begin-
ning with the securities first so acquired.

“(4) Finally, from any other employer securities. In the case of
a disposition to which section 4978(d) or subsection (e) applies,
the disposition of employer securities shall be treated as having
been made in the opposite order of the preceding sentence.

“(e) SecTiON NoT To AppLY To CERTAIN DISPOSITIONS.—

“(1) INn ceNERAL.—This section shall not apply to any disposi-
tion described in paragraph (1) or (3) of section 4978(d).

“(2) CERTAIN REORGANIZATIONS.—For purposes of this section,
any exchange of qualified employer securities for employer
securities of another corporation in any reorganization de-
scribed in section 368(a)X1) shall not be treated as a disposition,
but the employer securities which were received shall be
treated—

‘“(A) as qualified employer securities of the plan or co-
operative, and

“(B) as having been held by the plan or cooperative
ﬁulr(ilng the period the qualified employer securities were

eld.

*(3) DISPOSITION TO MEET DIVERSIFICATION REQUIREMENTS.—
Any disposition which is made to meet the requirements of
section 401(a)28) shall not be treated as a disposition.

“(f) DEFINITIONS AND SPECIAL RuULEs.—For purposes of this
section—

“(1) TERMS USED IN SECTION 2057.—Any term used in this
section which is used in section 2057 shall have the meaning
given such term by section 2057.

“(2) QUALIFIED EMPLOYER SECURITIES.—The term ‘qualified em-
ployer securities’ has the meaning given such term by section
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2057, except that such term shall include employer securities
sold before February 27, 1987, for which a deduction was
allowed under section 2057.

“(3) DisposrrioN.—The term ‘disposition’ includes any
distribution.

“(4) LIABILITY FOR PAYMENT OF TAXES.—The tax imposed by
this section shall be paid by—

“(A) the employer, or
“(B) the eligible worker-owned cooperative,
which made the written statement described in section 2057(e).”
(b) CONFORMING AMENDMENTS.—

(1) Section 4978(bX2) is amended by striking out the par-
enthetical and inserting in lieu thereof “(determined as if such
securities were disposed of in the order described in section
4978A(e))”.

(2) The table of sections for chapter 43 is amended by insert-
ing after the item relating to section 4978 the following new
item:

“Sec. 4978A. Tax on certain dispositions of employer securities to which sec-

tion 2057 applied.”
(c) EFFECTIVE DATE.—The amendments made by this section shall
apply to taxable events (within the meaning of section 4978A(c) of
ti}ég7lnternal Revenue Code of 1986) occurring after February 26,

Subtitle E—Provisions Relating to Excise
Taxes and User Fees

PART I—EXCISE TAXES

SEC. 10501. EXTENSION OF TELEPHONE EXCISE TAX.

Paragraph (2) of section 4251(b) (relating to applicable percentage)
is amended to read as follows:

‘(2) APPLICABLE PERCENTAGE.—The term ‘applicable percent-
age’ means 3 percent; except that, with respect to amounts paid
pursuant to bills first rendered after 1990, the applicable
percentage shall be zero.”

SEC. 10502, DIESEL FUEL AND AVIATION FUEL TAXES IMPOSED AT
WHOLESALE LEVEL.

(a) IN GENERAL.—Part III of subchapter A of chapter 32 is
amended by inserting after subpart A the following new subpart:

“Subpart B—Diesel Fuel and Aviation Fuel

‘Sec. 4091. Imposition of tax.
“Sec. 4092. Definitions.
“Sec. 4093. Exemptions; special rule.

“SEC. 4091. IMPOSITION OF TAX.

‘“(a) IN GENERAL.—There is hereby imposed a tax on the sale of
any taxable fuel by the producer or the importer thereof or by any
producer of a taxable fuel.

“(b) RATE oF Tax.—

“(1) IN GENERAL.—The rate of the tax imposed by subsection
(a) shall be the sum of—
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“(AXi) the Highway Trust Fund financing rate in the case
of diesel fuel, and

“(ii) the Airport and Airway Trust Fund financing rate in
the case of aviation fuel, and

“(B) the Leaking Underground Storage Tank Trust Fund
financing rate in the case of any taxable fuel.

“(2) HIGHRWAY TRUST FUND FINANCING RATE.—For purposes of
paragraph (1), except as provided in subsection (c), the Highway
Trust Fund financing rate is 15 cents per gallon.

“(3) AIRPORT AND AIRWAY TRUST FUND FINANCING RATE.—For
purposes of paragraph (1), the Airport and Airway Trust Fund
financing rate is 14 cents per gallon.

“(4) LEAKING UNDERGROUND STORAGE TANK TRUST FUND
FINANCING RATE.—For purposes of paragraph (1), the Leaking
Underground Storage Tank Trust Fund financing rate is 0.1
cent per gallon.

“(5) TERMINATION OF RATES.—

“(A) The Highway Trust Fund financing rate shall not
apply on and after October 1, 1993.

‘B) The Airport and Airway Trust Fund financing rate
shall not apply on and after January 1, 1988.

“(C) The Leaking Underground Storage Tank Trust Fund
financing rate shall not apply during any period during
which the Leaking Underground Storage Tank Trust Fund
financing rate under section 4081 does not apply.

*“(c) REDUCED RATE oF Tax For DieSEL FUEL IN ALCOHOL MIXTURE,
Erc.—Under regulations prescribed by the Secretary—

“(1) IN geNeEraL.—The Highway Trust Fund financing rate
shall be—

“(A) 9 cents per gallon in the case of the sale of any
mixture of diesel fuel if—

“(i) at least 10 percent of such mixture consists of
alcohol (as defined in section 4081(cX3)), and

“(ii) the diesel fuel in such mixture was not taxed
under subparagraph (B), and

“(B) 10 cents per gallon in the case of the sale of diesel
fuel for use (at the time of such sale) in producing a mixture
described in subparagraph (A).

“(2) LATER SEPARATION.—If any person separates the diesel
fuel from a mixture of the diesel fuel and alcohol on which tax
was imposed under subsection (a) at a Highway Trust Fund
financing rate equivalent to 9 cents a gallon by reason of this
subsection (or with respect to which a credit or payment was
allowed or made by reason of section 6427(fX1)), such person
shall be treated as the producer of such diesel fuel. The amount
of tax imposed on any sale of such diesel fuel by such person
shall be 5 cents per gallon.

“(3) TErMINATION.—Paragraph (1) shall not apply to any sale
after September 30, 1993.

“(d) ExempTiON FrOM TAX FOR AviaTiON FUEL IN ALcoHoL Mix-
TURE, ETC.—

“(1) IN GENERAL.—The Airport and Airway Trust Fund
financing rate shall not apply to the sale of—

‘“(A) any mixture of aviation fuel at least 10 percent of
which consists of alcohol (as defined in section 4081(cX3)), or

“(B) any aviation fuel for use (at the time of such sale) in
producing a mixture described in subparagraph (A).

1987-3 C.B.
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“(2) LATER SEPARATION.—If any person separates the aviation
fuel from a mixture of the aviation fuel and alcohol on which
the Airport and Airway Trust Fund financing rate did not apply
by reason of this subsection (or with respect to which a credit or
payment was allowed or made by reason of section 6427(f)2)),
such person shall be treated as the producer of such aviation
fuel.

“(3) TERMINATION.—Paragraph (1) shall not apply to any sale
after September 30, 1993.

“SEC. 4092, DEFINITIONS.

*(a) TaxaBLE FueL.—For purposes of this subpart—

“(1) IN GENERAL.—The term ‘taxable fuel’ means—

“(A) diesel fuel, and

“(B) aviation fuel.

“(2) DieseL FUEL.—The term ‘diesel fuel’ means any liquid
(other than any product taxable under section 4081) which is
suitable for use as a fuel in a diesel-powered highway vehicle or
a diesel-powered train.

“(3) AviaTioN FUEL.—The term ‘aviation fuel’ means any
liquid (other than any product taxable under section 4081)
which is suitable for use as a fuel in an aircraft.

“(b) Propucer.—For purposes of this subpart—

“(1) CERTAIN PERSONS TREATED AS PRODUCERS.—

“(A) IN GENERAL.—The term ‘producer’ includes any
person described in subparagraph (B) who elects to register
under section 4101 with respect to the tax imposed by
section 4091,

“(B) PERSONS DESCRIBED.—A person is described in this
subparagraph if such person is—

“@1) a refiner, compounder, blender, or wholesale
distributor of a taxable fuel, or

“(il) a dealer selling any taxable fuel exclusively to
producers of such taxable fuel.

“{C) TAX-FREE PURCHASERS TREATED AS PRODUCERS.—Any
person to whom any taxable fuel is sold tax-free under this
subpart shall be treated as the producer of such fuel.

“(2) WHOLESALE DISTRIBUTOR.—For purposes of paragraph (1),
the term ‘wholesale distributor’ includes any person who sells a
taxable fuel to producers, retailers, or to users who purchase in
bulk quantities and deliver into bulk storage tanks. Such term
does not include any person who (excluding the term ‘wholesale
distributor’ from paragraph (1)) is a producer or importer.

“SEC. 4093. EXEMPTIONS; SPECIAL RULE.

“(a) HEATING O1L.—The tax imposed by section 4091 shall not
apply in the case of sales of any taxable fuel which the Secretary
determines is destined for use as heating oil.

“(b) SaLEs To Propucer.—Under regulations prescribed by the
Secretary, the tax imposed by section 4091 shall not apply in the
case of sales of a taxable fuel to a producer of such fuel.

“(c) AutHORITY TO EXxEMPT CERTAIN OTHER Usgs.—Subject to such
terms and conditions as the Secretary may provide (including the
alfplication of section 4101), the Secretary may by regulation provide
that-
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“(1) the Highway Trust Fund financing rate under section
4091 shall not apply to diesel fuel sold for use by any purchaser
as a fuel in a diesel-powered train,

“(2) the Airport and Airway Trust Fund financing rate under
section 4091 shall not apply to aviation fuel sold for use by any
purchaser as a fuel in an aircraft not in noncommercial aviation
(as defined in section 4041(c)4)),

“(3) the tax imposed by section 4091 shall not apply to taxable
fu%l sold for use by any purchaser other than as a motor fuel,
an

*(4) the tax imposed by section 4091 shall not apply to taxable
fuel sold for the exclusive use of any State, any political subdivi-
sion of a State, or the District of Columbia.

“(d) SpeciaL ADMINISTRATIVE RULES.—The Secretary may Reports.
require—

“(1) information reporting by each remitter of the tax im-
posed by section 4091, and

“(2) information reporting by, and registration of, such other
persons as the Secretary deems necessary to carry out this
subpart.

‘“(e) CrRoSS REFERENCES.—

“(1) For imposition of tax where certain uses of diesel fuel or
aviation fuel occur before imposition of tax by section 4091, see
subsections (a)1) and (c)(1) of section 4041.

“(2) For provisions allowing a credit or refund for fuel not
used for certain taxable purposes, see section 6427.”

T (b) ReTaIL DieseL FUeL AND AviaTioN FueL Taxes To BE ResipuaL
AXES.—

(1) Paragraph (1) of section 4041(a) is amended—

(A) by striking out “DieseL FUEL” in the heading and
inserting in lieu thereof “TAX ON DIESEL FUEL WHERE NO
TAX IMPOSED ON FUEL UNDER SECTION 4091”’, and

(B) by adding at the end thereof the following new
sentence:

*No tax shall be imposed by this paragraph on the sale or use of
any liquid if there was a taxable sale of such liquid under
section 4091.”

(2) Paragraph (1) of section 4041(c) is amended—

(A) by striking out “IN GENERAL” in the heading and
inserting in lieu thereof “TAX ON NONGASOLINE FUELS
WHERE NO TAX IMPOSED ON FUEL UNDER SECTION 4091”, and

(B) by adding at the end thereof the following new
sentence:

“No tax shall be imposed by this paragraph on the sale or use of
any liquid if there was a taxable sale of such liquid under
section 4091.”

(3) Subsection (d) of section 4041 is amended by redesignating
paragraph (3) as paragraph (4) and by striking out paragraphs
(1) and (2) and inserting in lieu thereof the following:

“(1) TAX ON SALES AND USES SUBJECT TO TAX UNDER SUBSECTION
(a).—In addition to the taxes imposed by subsection (a), there is
hereby imposed a tax of 0.1 cent a gallon on the sale or use of
any liquid (other than liquefied petroleum gas) if tax is imposed
by subsection (a) on such sale or use.

“(2) TAX ON DIESEL FUEL USED IN TRAINS.—There is hereby
imposed a tax of 0.1 cent a gallon on any liquid (other than a
product taxable under section 4081)—
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‘“(A) sold by any person to an owner, lessee, or other
operator of a diesel-powered train for use as a fuel in such
train, or

“(B) used by any person as a fuel in a diesel-powered train
unless there was a taxable sale of such liquid under
subparagraph (A).

No tax shall be imposed by this paragraph on the sale or use of
any liquid if there was a taxable sale of such liquid under
section 4091.

“(3) Liquips USED IN AVIATION.—In addition to the taxes
imposed by subsection (c), there is hereby imposed a tax of 0.1
cent a gallon on any liquid (other than any product taxable
under section 4081)—

“(A) sold by any person to an owner, lessee, or other
operator of an aircraft for use as a fuel in such aircraft, or

“(B) used by any person as a fuel in an aircraft unless
there was a taxable sale of such liquid under subpara-
graph (A).

No tax shall be imposed by this paragraph on the sale or use of
any liquid if there was a taxable sale of such liquid under
section 4091.”

(4) Subsection (n) of section 4041 is hereby repealed.

(c) AMENDMENTS RELATING TO CREDITS AND REFUNDS.—

(1) Section 6427 is amended by redesignating subsections (I)
through (p) as subsections (m) through (qg), respectively, and by
inserting after subsection (k) the following new subsection:

“(1) NonTaXABLE Uses oF DieseL FUEL aAND AviATION FUEL TAXED
UnNpER SECTION 4091.—

“(1) IN GeNERAL.—Except as provided in subsection (k) and in
paragraph (3) of this subsection, if any fuel on which tax has
been imposed by section 4091 is used by any person in a
nontaxable use, the Secretary shall pay (without interest) to the
ultimate purchaser of such fuel an amount equal to the aggre-
gate amount of tax imposed on such fuel under section 4091.

“{2) NoNTAXABLE USE.—For purposes of this subsection, the
term ‘nontaxable use’ means, with respect to any fuel, any use
of such fuel if such use is exempt from the taxes imposed by
subsections (a}(1) and (cX1) of section 4041 (other than by reason
of the imposition of tax on any sale thereof).

“(3) No REFUND OF LEAKING UNDERCROUND STORAGE TANK
TRUST FUND FINANCING TAX.—Paragraph (1) shall not apply to so
much of the tax imposed by section 4091 as is attributable to the
Leaking Underground Storage Tank Trust Fund financing rate
imposed by such section in the case of—

“(A) fuel used in a diesel-powered train, and

“(B) fuel used in any aircraft.”

(2) Paragraph (1) of section 6427(b) is amended—

(A) by striking out “subsection (a) of section 4041” the
first place it appears and inserting in lieu thereof “section
4041(a) or 4091”, and

(B) by striking out “subsection (a) of section 4041” the
second place it appears and inserting in lieu thereof “sec-
tion 4041(a) or 4091, as the case may be”.

3 Subparagraph (B) of section 6427(eX1) is amended by
inserting “or 4091” after “section 4041”.

(4) Subsection (f) of section 6427 is amended to read as follows:
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“(f) GASOLINE, DieseL FuUEL, AND AviatioN Fuer Usep To'®
ggonucn CERTAIN ALcoHoL FuELs.—Except as provided in subsection

‘(1) GASOLINE AND DIESEL FUELS.—

“(A) IN GENERAL.—If any gasoline or diesel fuel on which
tax was imposed by section 4081 or 4091 at the regular
Highway Trust Fund financing rate is used by any person
in producing a mixture described in section 4081(c) or in
section 4091(cX1XA) (as the case may be) which is sold or
used in such person’s trade or business, the Secretary shall
pay (without interest) to such person an amount equal to
the excess of the regular Highway Trust Fund financing
rate over the incentive Highway Trust Fund Financing rate
with respect to such fuel.

“(B) DeFINITIONS.—For purposes of subparagraph (A)—

“(1l) REGULAR HIGHWAY TRUST FUND FINANCING
RATE.—The term ‘regular Highway Trust Fund financ-
ing rate’ means—

“(I) 9 cents per gallon in the case of gasoline, and
“(IT) 15 cents per gallon in the case of diesel fuel.

“@i) INCENTIVE HIGHWAY TRUST FUND FINANCING
RATE.—The term ‘incentive Highway Trust Fund
Financing rate’ means—

‘(‘1(1) 3Vs cents per gallon in the case of gasoline,
an
“(ID 10 cents per gallon in the case of diesel fuel.

“(C) COORDINATION WITH OTHER REPAYMENT PROVISIONS.—
No amount shall be payable under subparagraph (A) with
respect to any gasoline or diesel fuel with respect to which
an amount is payable under subsection (d), (e), or (1) of this
section or under section 6420 or 6421.

“(2) AviaTioN FUEL.—If any aviation fuel on which tax was
imposed by section 4091 is used by any person in producing a
mixture at least 10 percent of which is alcohol (as defined in
section 4081(cX3)) which is sold or used in such person’s trade or
business, the Secretary shall pay (without interest) to such
person an amount equal to the aggregate amount of tax (attrib-
utable to the Airport and Airway Trust Fund financing rate)
imposed on such fuel under section 4091.

“(3) TerMINATION.—Paragraphs (1) and (2) shall not apply
vgst’l:; respect to any mixture sold or used after September 30,
1 .,,

(5XA) Paragraph (1) of section 6427(i) is amended by striking
out “or (h)” and inserting in lieu thereof “(h), or (1)"".

(B) Clause (i) of section 6427(iX2)XA) is amended by striking out
“and (h)” and inserting in lieu thereof “(h), and (1)”.

(6) Subsection (0) of section 6427 (as redesignated by para-
graph (1)) is amended to read as follows:

“{0) TERMINATION OF CERTAIN ProvIsiONs.—Except with respect to
taxes imposed by section 4041(d) and sections 4081 and 4091 at the
Leaking Underground Storage Tank Trust Fund financing rate,
subsections (a), (b), (¢), (d), (®), (h), and () shall only apply with
respect to fuels purchased before October 1, 1993.”

(d) OTHER CONFORMING AMENDMENTS.—

123 Copy read ‘10’
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(1) Subsection (c) of section 40 is amended by striking out “or
section 4081(c)” and inserting in lieu thereof “, section 4081(c),
or section 4091(c)”.

(2) Subparagraph (B) of section 4081(eX2), as amended by
section 1703 of the Tax Reform Act of 1986, is amended by
striking out “net revenues” and all that follows and inserting in
lieu thereof the following: ‘“net revenues are at least
$500,000,000 from taxes imposed by section 4041(d) and taxes
attributable to Leaking Underground Storage Tank Trust Fund
financing rate imposed under this section and sections 4042 and
4091.”

(3) Subsection (a) of section 4101, as amended by section 1703
of the Tax Reform Act of 1986, is amended by inserting “or
4091” after ‘‘section 4081”.

(4) Subsection (a) of section 4221 is amended by striking out
‘“(other than” and all that follows through “sale by the manu-
facturer” and inserting in lieu thereof “‘(other than under sec-
tion 4121, 4081, or 4091) on the sale by the manufacturer”.

(5) Section 6206 is amended by striking out “or 4041” and
inserting in lieu thereof “or 4041 or 4091”,

(6) Paragraph (2) of section 6416(b) is amended—

(A) by striking out “(other than coal taxable under sec-
tion 4121)”, and

(B) by adding at the end thereof the following new sen-
tence: “This paragraph shall not apply in the case of any
tax paid under section 4091 or 4121.”

(7) Subparagraph (A) of section 6416(bX3) is amended by
inserting “and other than any fuel taxable under section 4091
after “‘section 4081”.

(8) Subparagraph (B) of section 6416(bX3) is amended by strik-
ing out “, such gasoline” and inserting in lieu thereof “or any
fuel taxable under section 4091, such gasoline or fuel”.

(9) Subparagraph (C) of section 6421(e}2) is hereby repealed.

(10) The subsection (j) of section 6421 relating to cross ref-
erences is amended by striking out paragraph (1) and by re-
designating paragraphs (2), (3), and (4), as paragraphs (1), (2),
and (3), respectively.

(11) Section 6652 is amended by striking out the subsection (j)
added by section 1702(b) of the Tax Reform Act of 1986 and by
redesignating subsections (1) and (m) as subsections (k) and (1),
respectively.

(12) Subsection (b) of section 9502 is amended by striking out
“and” at the end of paragraph (2), by redesignating paragraph
(3) as paragraph (4), and by inserting after paragraph (2) the
following new paragraph:

*(3) amounts determined by the Secretary to be equivalent to
the taxes received in the Treasury before January 1, 1988,
under section 4091 (to the extent attributable to the Airport and
Airway Trust Fund financing rate), and”.

(13) Paragraph (1) of section 9503(b) is amended by striking
out subparagraph (F) and inserting in lieu thereof the following:

“(F) section 4091 (relating to tax on diesel fuel), and”.

(14) Paragraph (4) of section 9503(b) is amended to read as
follows:

“(4) CERTAIN ADDITIONAL TAXES NOT TRANSFERRED TO HIGHWAY
TRUST FUND.—For purposes of paragraphs (1) and (2)—
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‘“(A) there shall not be taken into account the taxes
imposed by sections 4041(d), and

“(B) there shall be taken into account the taxes imposed
by sections 4081 and 4091 only to the extent attributable to
the Highway Trust Fund financing rates under such
sections.”

(15) Paragraph (2) of section 9503(e) is amended—

(A) by striking out “‘sections 4041 and 4081” and inserting
in lieu thereof ‘‘sections 4041, 4081, and 4091”, and

(B) by striking out “section 4041 or 4081" and inserting in
lieu thereof “section 4041, 4081, or 4091”.

(16) Subsection (b) of section 9508 is amended by redesignating
paragraphs (3) and (4) as paragraphs (4) and (5), respectively,
and by inserting after paragraph (2) the following new para-
graph:

“(3) taxes received in the Treasury under section 4091 (relat-
ing to tax on diesel fuel and aviation fuel) to the extent attrib-
utable to the Leaking Underground Storage Trust Fund financ-
ing rate under such section,’”’.

(17) Subparagraph (A) of section 9508(cX2) is amended by
striking out clause (i) and all that follows and inserting in lieu
thereof the following:

“(ii) credits allowed under section 34,
with respect to the taxes imposed by section 4041(d) or by
sections 4081 and 4091 (to the extent attributable to the
Leaking Underground Storage Trust Fund financing rate
under such sections).”

(18) The table of subparts for part III of subchapter A of
chapter 32 is amended by inserting after the item relating to
subpart A the following new item:

“Subpart B. Diesel fuel and aviation fuel.”

(e) EFFecTivE DATE.—The amendments made by this section shall 26 USC 40 note.
apply to sales after March 31, 1988.
(f) FLoOR StoCcks Tax.— 26 USC 4091
(1) ImposiTION OF TAX.—On any taxable fuel which on April 1, note.
1988, is held by a taxable person, there is hereby imposed a floor
stocks tax at the rate of tax which would be imposed if such fuel
were sold on such date in a sale subject to tax under section
4091 of the Internal Revenue Code of 1986 (as added by this
section).
(2) OVERPAYMENT OF FLOOR STOCKS TAXES, ETC.—Sections 6416
and 6427 of such Code shall apply in respect of the floor stocks
taxes imposed by this subsection so as to entitle, subject to all
provisions of such sections, any person paying such floor stocks
taxes to a credit or refund thereof for any reason specified in
such sections. All provisions of law, including penalties, ap-
plicable with respect to the taxes imposed by section 4091 of
such Code (as so added) shall apply to the floor stocks taxes
imposed by this subsection.
(3) DUE pATE oF Tax.—The taxes imposed by this subsection
shall be paid before June 16, 1988.
(4) DEFINITIONS.—For purposes of this subsection—
(A) TAXABLE FUEL.—
(i) IN GENERAL.—The term “taxable fuel” means any
taxable fuel (as defined in section 4092 of such Code, as
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Effective date.
26 USC 4091
note.

26 USC 7801
note.

added by this section) on which no tax has been im-
posed under section 4041 of such Code.

(ii) EXCEPTION FOR FUEL HELD FOR NONTAXABLE
uses.—The term ‘‘taxable fuel”'* shall not include
fuel held exclusively for any use which is a nontaxable
use (as defined in section 6427(1) of such Code, as added
by this section).

(B) TaxasLE PERSON.—The term “taxable person” means
any person other than a producer (as defined in section
4092 of such Code, as so added) or importer of taxable fuel.

(C) HELD BY A TAXABLE PERSON.—An article shall be
treated as held by a person if title thereto has passed to
such person (whether or not delivery to such person has
been made).

(5) SPECIAL RULE FOR FUEL HELD FOR USE IN TRAINS AND
COMMERCIAL AIRCRAFT.—Only the Leaking Underground Stor-
age Tank Trust Fund financing rate under section 4091 of such
Code shall apply for purposes of this subsection with respect
to—

(A) diesel fuel held exclusively for use as a fuel in a
diesel-powered train, and

(B) aviation fuel held exclusively for use as a fuel in an
aircraft not in noncommercial aviation (as defined in sec-
tion 4041(cX4) of such Code).

(6) TRANSFER OF FLOOR STOCK REVENUES TO TRUST FUNDS.—For
purposes of determining the amount transferred to any trust
fund, the tax imposed by this subsection shall be treated as
imposed by section 4091 of such Code (as so added).

(g) CoORDINATION WITH AIRPORT AND AIRWAY SAFETY AND CAPAC-
ITY ExpansioN Act oF 1987.—If the Airport and Airway Safety and
Capacity Expansion Act of 1987 is enacted, effective on December
31, 1987, sections 4091(b}X5XB) and 9502(bX3) of such Code (as added
by this section) are each amended by striking out “January 1, 1988"
and inserting in lieu thereof “January 1, 1991".12%

SEC. 10503. EXTENSION OF TEMPORARY INCREASE IN AMOUNT OF TAX
IMPOSED ON COAL PRODUCERS.

Subparagraph (A) of section 4121(eX2) (relating to temporary in-
crease termination date) is amended by striking out “January 1,
1996” and inserting in lieu thereof “January 1, 2014”.

PART II—TAX-RELATED USER FEES

SEC. 10511. FEES FOR REQUESTS FOR RULING, DETERMINATION, AND
SIMILAR LETTERS.

(a) GENERAL RULE.—The Secretary of the Treasury or his delegate
(hereinafter in this section referred to as the ‘“‘Secretary”) shall
establish a program requiring the payment of user fees for requests
to the Internal Revenue Service for ruling letters, opinion letters,
and determination letters and for similar requests.

(b) PROGRAM CRITERIA.—

(1) IN GeNEraL.—The fees charged under the program re-
quired by subsection (a)—

1% Copy read “ ‘taxable fuel’ ™.
'3 Copy read “1991”, and.”.
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(A) shall vary according to categories (or subcategories)
established by the Secretary,

(B) shall be determined after taking into account the
average time for (and difficulty of) complying with requests
in each category (and subcategory), and

(C) shall be payable in advance.

(2) ExempTiONs, ETc.—The Secretary shall provide for such
exemptions (and reduced fees) under such program as he deter-
mines to be appropriate.

(3) AVERAGE FEE REQUIREMENT.—The average fee charged
under the program required by subsection (a) shall not be less
than the amount determined under the following table:

Category Average Fee
Employee plan ruling and opinion.............cccccovvennnnccccneen $250
Exempt organization ruling ........... $350
Employee plan determination............. $300
Exempt organization determination............ccccoeveovrrcsrennicnnn. $275
Chief counsel ruling...... $200.

(c) APPLICATION OF SeCTION.—Subsection (a) shall apply with re- Effective date.
spect to requests made on or after the 1st day of the second calendar
month beginning after the date of the enactment of this Act and
before September 30, 1990.

SEC. 10512, OCCUPATIONAL TAXES RELATING TO ALCOHOL, TOBACCO.,
AND FIREARMS.

(a) OccuprATIONAL Taxes oN DistiLLED SpiriTs PLANTS, BONDED
WiINE CELLARS, BREWERIES, ETC.—
(1) DISTILLED SPIRITS PLANTS, BONDED WINE CELLARS, ETC.—
(A) IN GENERAL.—Part II of subchapter A of chapter 51
(relating to distilled spirits, wines, and beer) is amended by
inserting before subpart B the following new subpart:

“Subpart A—Proprietors of Distilled Spirits Plants,
Bonded Wine Cellars, Etc.

“Sec. 5081. Imposition and rate of tax.
“SEC. 5081. IMPOSITION AND RATE OF TAX. 26 USC 5081.

“(a) GENERAL RULE.—Every proprietor of—

1) a distilled spirits plant,

““(2) a bonded wine cellar,

‘“(3) a bonded wine warehouse, or

(4) a taxpaid wine bottling house,

shall pay a tax of $1,000 per year in respect of each such premises.
“(b) REDUCED RATES FOR SMALL PROPRIETORS.—

“{1) INn GENERAL.—Subsection (a) shall be applied by substitut-
ing ‘$500° for ‘$1,000" with respect to any taxpayer the gross
receipts of which (for- the most recent taxable year ending
before the 1st day of the taxable peried to which the tax
imposed by subsection (a) relates) are less than $500,000.

“(2) CONTROLLED GROUP RULES.—AIl persons treated as 1 tax-
payer under section 5061(eX3) shall be treated as 1 taxpayer for
purposes of paragraph (1).

*(3) CERTAIN RULES TO APPLY.—For purposes of paragraph (1),
rules similar to the rules of subparagraphs (B) and (C) of section
448(cX3) shall apply.”

(B) TECHNICAL AMENDMENTS.—
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(i) Subsection (a) of section 5691 is amended by strik-
ing out “the business of a brewer, wholesale dealer in
liquors, retail dealer in liquors, wholesale dealer in
beer, retail dealer in beer, or limited retail dealer,” and
inserting in lieu thereof “a business subject to a special
tax imposed by part II of subchapter A or section 5276
(relating to occupational taxes)”

(ii) The section heading of section 5691 is amended by
striking out “RELATING TO LIQUORS”.

(iii) The table of sections for part V of subchapter J of
chapter 51 is amended by striking out “relating to
liquors” in the item relating to section 5691.

{(C) CLERICAL AMENDMENT.—The table of subparts for part
II of subchapter A of chapter 51 is amended by inserting
before the item relating to subpart B the following new
item:

“Subpart A. Proprietors of distilled spirits plants, bonded wine cellars, etc.”

(2) BREWERIES.—Section 5091 (relating to imposition and rate
of tax on brewers) is amended to read as follows:

26 USC 5091. “SEC. 5091. IMPOSITION AND RATE OF TAX.

‘“(a) GENERAL RULE.—Every brewer shall pay a tax of $1,000 per
year in respect of each brewery.

“(b) REDUCED RATES FOrR SmALL BREwWERs.—Rules similar to the
rules of section 5081(b) shall apply for purposes of subsection (a).”

(b) WHOLESALE DEALERS IN L1QUORS AND BEER.—

(1) Liquors.—Subsection (a) of section 5111 (relating to im-
position and rate of tax on wholesale dealers) is amended by
striking out “$255” and inserting in lieu thereof “$500”.

(2) BEER.—Subsection (b) of section 5111 is amended by strik-
ing out “$123” and inserting in lieu thereof “$500”.

(c) RETAIL DEALERS IN LIQUORS AND BEER.—

(1) Liquors.—Subsecticn (a) of section 5121 (relating to im-
position and rate of tax on retail dealers) is amended by striking
out “$54” and inserting in lieu thereof ‘‘$250".

(2) BEErR.—Subsection (b) of section 5121 is amended by strik-
ing out “$24” and inserting in lieu thereof “$250".

(3) REPEAL OF TAX ON LIMITED RETAIL DEALERS.—Subsection (c)
of section 5121 is hereby repealed.

(d) Tax oN NONBEVERAGE DoMESTIC DRAWBACK.—Subsection (b) of
section 5131 (relating to eligibility and rate of tax) is amended to
read as follows:

“(b) RATE oF Tax.—The special tax imposed by subsection (a) shall
be $500 per year.”

(e) Tax oN INDUSTRIAL USE oF DISTILLED SPIRITS.—

(1) IN GENERAL.—Subchapter D of chapter 51 (relating to
industrial use of distilled spirits) is amended by adding at the
end thereof the following new section:

26 USC 5276. “SEC. 5276, OCCUPATIONAL TAX.

“(a) GENERAL RULE.—A permit issued under section 5271 shall not
be valid with respect to acts conducted at any place unless the
person holding such permit pays a special tax of $250 with respect to
such place.
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“(b) CERTAIN OccUPATIONAL Tax RuLes To AppLy.—Rules similar
to the rules of subpart G of part II of subchapter A shall apply for
purposes of this section.”

(2) CLericaL AMENDMENT.—The table of sections for such
subchapter is amended by adding at the end thereof the follow-
ing new item:

“Sec. 5276. Occupational tax.”

() ToBacco.—

(1) IN ceENEraL.—Chapter 52 (relating to cigars, cigarettes,
smokeless tobacco and cigarette papers and tubes) is amended
by redesignating subchapters D, E, and F as subchapters E, F,
and G, respectively, and by inserting after subchapter C the
following new subchapter:

“Subchapter D—Occupational Tax

“Sec. 5731. Imposition and rate of tax.
“SEC. 5731. IMPOSITION AND RATE OF TAX. 26 USC 5731.

“(a) GENERAL RULE.—Every person engaged in business as—

‘(1) a manufacturer of tobacco products,

‘“(2) a manufacturer of cigarette papers and tubes, or

“(3) an export warehouse proprietor,

shall pay a tax of $1,000 per year in respect of each premises at
which such business is carried on.

“(b) REDUCED RATES FOR SMALL PROPRIETORS.—

“(1) IN GeENERAL.—Subsection (a) shall be applied by substitut-
ing ‘$500° for ‘$1,000’ with respect to any taxpayer the gross
receipts of which (for the most recent taxable year ending
before the 1lst day of the taxable period to which the tax
imposed by subsection (a) relates) are less than $500,000,

“(2) CONTROLLED GROUP RULES.—AIl persons treated as 1 tax-
payer under section 5061(eX3) shall be treated as 1 taxpayer for
purposes of paragraph (1).

“(3) CERTAIN RULES TO APPLY.—For purposes of paragraph (1),
rules similar to the rules of subparagraphs (B) and (C) of section
448(cX3) shall apply.

“(c) CERTAIN OccUPATIONAL TAax RuLes To AppLy.—Rules similar
to the rules of subpart G of part II of subchapter A of chapter 51
shall apply for purposes of this section.

“(d) PENALTY FOR FAILURE TO REGISTER.—Any person engaged in a
business referred to in subsection (a) who willfully fails to pay the
tax imposed by subsection (a) shall be fined not more than $5,000, or
imprisoned not more than 2 years, or both, for each such offense.”

(2) CLericAL AMENDMENT.—The table of subchapters for chap-
ter 52 is amended by redesignating the items relating to sub-
chapters D, E, and F as items relating to subchapters E, F, and
G, respectively, and by inserting after the item relating to
subchapter C the following new item:

“SuscHAPTER D. Occupational tax.”

(g) FIREARMS.—
(1) In GENERAL.—Section 5801 (relating to occupational taxes)
is amended to read as follows:
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“SEC. 5801. IMPOSITION OF TAX.

“(a) GENERAL RULE.—On 1st engaging in business and thereafter
on or before July 1 of each year, every importer, manufacturer, and
dealer in firearms shall pay a special (occupational) tax for each
place of business at the following rates:

“(1) Importers and manufacturers: $1,000 a year or fraction
thereof.

“(2) Dealers: $500 a year or fraction thereof.

“(b) REDUCED RATES OF TAX FOR SMALL IMPORTERS AND MANUFAC-
TURERS.—

“(1) IN GENEraL.—Paragraph (1) of subsection (a) shall be
applied by substituting ‘$500° for ‘$1,000’ with respect to any
taxpayer the gross receipts of which (for the most recent taxable
year ending before the 1st day of the taxable period to which the
tax imposed by subsection (a) relates) are less than $500,000.

“(2) CONTROLLED GROUP RULES.—AIll persons treated as 1 tax-
payer under section 5061(e}3) shall be treated as 1 taxpayer for
purposes of paragraph (1).

“(3) CERTAIN RULES TO APPLY.—For purposes of paragraph (1),
rules similar to the rules of subparagraphs (B) and (C) of section
448(cX3) shall apply.”

(2) CLErRICAL AMENDMENT.—The table of sections for part I of
subchapter A of chapter 53 is amended by striking out the item
relating to section 5801 and inserting in lieu thereof the follow-
ing new item:

“Sec. 5801. Imposition of tax.”

(11) EFFecTIVE DATE.—

(1) IN GeNERAL.—The amendments made by this section shall
take effect on January 1, 1988.

(2) ALL TAXPAYERS TREATED AS COMMENCING IN BUSINESS ON
JANUARY 1, 1988.—

(A) IN GENERAL.—Any person engaged on January 1,
1988, in any trade or business which is subject to an occupa-
tional tax shall be treated for purposes of such tax as
having 1st engaged in such trade or business on such date.

(B) LIMITATION ON AMOUNT OF TAX.—In the case of a
taxpayer who paid an occupational tax in respect of any
premises for any taxable period which began before Janu-
ary 1, 1988, and includes such date, the amount of the
occupational tax imposed by reason of subparagraph (A) in
respect of such premises shall not exceed an amount equal
to % the excess (if any) of—

(i) the rate of such tax as in effect on January 1, 1988,
over

(ii) the rate of such tax as in effect on December 31,
1987.

(C) OccupATIONAL TAX.—For purposes of this paragraph,
the term “occupational tax” means any tax imposed under
part II of subchapter A of chapter 51, section 5276, section
5731, or section 5801 of the Internal Revenue Code of 1986
(as amended by this section).

(D) DUE pATE OF TAX.—The amount of any tax required to
ll)gsgaid by reason of this paragraph shall be due on April 1,
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Subtitle F—Other Revenue Provisions
PART I—TARGETED JOBS CREDIT

SEC. 10601. DENIAL OF TARGETED JOBS CREDIT FOR WAGES PAID
DURING PERIOD OF LABOR DISPUTE.

(a) GENERAL RuLE.—Subsection (c) of section 51 (defining wages) is
amended by redesignating paragraph (3) as paragraph (4) and by
inserting after paragraph (2) the following new paragraph:

“(3) PAYMENTS FOR SERVICES DURING LABOR DISPUTES.—If—
“(A) the principal place of employment of an individual
with the employer is at a plant or facility, and
“(B) there is a strike or lockout involving employees at
such plant or facility,
the term ‘wages’ shall not include any amount paid or incurred
by the employer to such individual for services which are the
same as, or substantially similar to, those services performed by
employees participating in, or affected by, the strike or lockout
during the period of such strike or lockout.”

(b) EFFecTivE DATE.—The amendment made by subsection (a)
shall apply to amounts paid or incurred on or after January 1, 1987,
for services rendered on or after such date.

PART II—-TREATMENT OF CERTAIN ILLEGAL
IRRIGATION SUBSIDIES

SEC. 10611. TREATMENT OF CERTAIN ILLEGAL IRRIGATION SUBSIDIES.

(a) GENERAL RULE.—Part II of subchapter B of chapter 1 (relating
to items specifically included in gross income) is amended by adding
at the end thereof the following new section:

“SEC. 90. ILLEGAL FEDERAL IRRIGATION SUBSIDIES.

‘“(a) GENERAL RULE.—QGross income shall include an amount equal
to any illegal Federal irrigation subsidy received by the taxpayer
during the taxable year.

“(b) ILLEGAL FEDERAL IRRIGATION SuBSIDY.—For purposes of this
section—

“(1) IN GENERAL.—The term ‘illegal Federal'?¢ irrigation
subsidy’ means the excess (if any) of—

“(A) the amount required to be paid for any Federal
irrigation water delivered to the taxpayer during the tax-
payer year, over

“(B) the amount paid for such water.

“(2) FEDERAL IRRIGATION WATER.—The term ‘Federal irriga-
tion water’ means any water made available for agricultural
purposes from the operation of any reclamation or irrigation
project referred to in paragraph (8) of section 202 of the Rec-
lamation Reform Act of 1982.

“{(c) DENI1AL oF DEDUCTION.—No0 deduction shall be allowed under
this subtitle by reason of any inclusion in gross income under
subsection (a).”

1% Copy read “federal”.

26 USC 51 note.

26 USC 90.
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26 USC 6408,

26 USC 6408
note.

26 USC 7803
note.

(b) CLEricAL AMENDMENT.—The table of sections for part II of
subchapter B of chapter 1 is amended by adding at the end thereof
the following new item:

“Sec. 90. Federal irrigation subsidies.”

(¢) EFFecTIVE DATE.—The amendments made by this section shall
apply to water delivered to the taxpayer in months beginning after
the date of the enactment of this Act.

PART III—-COMPLIANCE

SEC. 10621. STATE ESCHEAT LAWS NOT TO APPLY TO REFUNDS OF
FEDERAL TAX.

(a) GENERAL RULE.—Subchapter A of chapter 65 (relating to proce-
dure in general for abatements, credits, and refunds) is amended by
adding at the end thereof the following new section:

“SEC. 6408. STATE ESCHEAT LAWS NOT TO APPLY.

“No overpayment of any tax imposed by this title shall be re-
funded (and no interest with respect to any such overpayment shall
be paid) if the amount of such refund (or interest) would escheat to a
State or would otherwise become the property of a State under any
law relating to the disposition of unclaimed or abandoned property.
No refund (or payment of interest) shall be made to the estate of any
decedent unless it is affirmatively shown that such amount will not
escheat to a State or otherwise become the property of a State under
such a law.”

(b) CLEricAL AMENDMENT.—The table of sections for subchapter A
of chapter 65 is amended by adding at the end thereof the following
new item:

“Sec. 6408. State escheat laws not to apply.”

(c) EFFecTive DATE.—The amendments made by this section shall
take effect on the date of the enactment of this Act.

SEC. 10622. SENSE OF CONGRESS AS TO INCREASED INTERNAL REVENUE
SERVICE FUNDING FOR TAXPAYER ASSISTANCE AND
ENFORCEMENT.

(a) FinpinGs.—The Congress hereby finds that—

(1) the Internal Revenue Service estimates that the amount of
taxes owed for 1986 will exceed the amount of taxes collected for
such year by $100 billion;

(2) the current taxpayer compliance rate stands at 81.5 per-
cent;

(3) the tax gap can be significantly reduced by enhancing
taxpayer assistance services and enforcement; and

(4) the Appropriations Committee of the House of Representa-
tives, in its fiscal year 1988 Internal Revenue Service appropria-
tion, took a step in the direction of providing additional funding
for taxpayer assistance and enforcement efforts.

(b) It is the sense of the Congress that:

(1) The Congress increase outlays for the Internal Revenue
Service in fiscal year 1989 and fiscal year 1990 in the areas of
taxpayer assistance and enforcement by $.7 billion in fiscal year
1989 for a revenue total of $3.2 billion and by $.8 billion in fiscal
year 1990 for a revenue total of $4.4 billion. The net revenue
increase would be $2.5 billion in fiscal year 1989 and $3.6 billion
in fiscal year 1990, or a net revenue increase over the House
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Appropriations Committee recommendations of $.4 billion in
fiscal year 1989 and $1.3 billion in fiscal year 1990.

(2) The Internal Revenue Service offer improved taxpayer
assistance and enforcement efforts by using the aforementioned
outlays in areas recommended by, or consistent with the rec-
ommendations of, the “Dorgan Task Force Report’. Taxpayer
assistance efforts would include providing expanded taxpayer
education programs, instituting pilot programs of taxmobiles in
rural areas, and upgrading the quality of telephone assistance.
Taxpayer enforcement efforts would include raising the audit
rate from 1.1 percent toward 2.5 percent, restoring resources to
criminal investigations, and the collection of delinquent
accounts.

(3) The Congress should undertake an experimental multiyear
authorization and 2-year appropriation for the Internal Reve-
nue Service consistent with the recommendations in Public Law
100-119, section '?” 201 (Increasing the Statutory Limit on the
Public Debt).

(4) Increased funding should be provided for compilation and
analysis of statistics of income and research.

The Internal Revenue Service must issue a report on the extent of
the tax gap and che measures that could be undertaken to decrease
the tax gap. The report must utilize more current data than has
been utilized recently. The report must be issued by April 15, 1989.
The Internal Revenue Service must also report annually on the
improvements being made in the audit rate, taxpayer assistance,
and enforcement efforts.

PART IV—-TAX-EXEMPT BOND PROVISIONS

SEC. 10631. ISSUES USED TO ACQUIRE NONGOVERNMENTAL OUTPUT
PROPERTY.

{a) IN GENERAL.—Section 141 is amended by redesignating subsec-
tion (d) as subsection (e) and by inserting after subsection (c) the
following new subsection:

“(d) CerTAIN Issues Usep To ACQUIRE NONGOVERNMENTAL
OuTtpuT PROPERTY TREATED AS PRIVATE AcTIviTY BONDS.—

“(1) IN ceNEraL.—For purposes of this title, the term ‘private
activity bond’ includes any bond issued as part of an issue if the
amount of the proceeds of the issue which are to be used
(directly or indirectly) for the acquisition by a governmental
u;lit of nongovernmental output property exceeds the lesser
o ——

“(A) 5 percent of such proceeds, or
“(B) $5,000,000.

*(2) NONGOVERNMENTAL OUTPUT PROPERTY.—Except as other-
wise provided in this subsection, for purposes of paragraph (1),
the term ‘nongovernmental output property’ means any prop-
erty (or interest therein) which before such acquisition was used
(or held for use) by a person other than a governmental unit in
connection with an output facility (within the meaning of
subsection (bX4)) (other than a facility for the furnishing of
water). For purposes of the preceding sentence, use (or the
holding for use) before October 14, 1987, shall not be taken into
account.

17 Copy read “'Sec.”.

Reports.
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“(3) EXCEPTION FOR PROPERTY ACQUIRED TO PROVIDE OUTPUT TO
CERTAIN AREAS.—For purposes of paragraph (1)—

“(A) IN c¢ENERAL.—The term ‘nongovernmental output
property’ shall not include any property which is to be used
in connection with an output facility 95 percent or more of
the output of which will be consumed in—

“(i) a qualified service area of the governmental unit
acquiring the property, or

“(ii) a qualified annexed area of such unit.

‘“B) DerFiNiTIONS.—For purposes of subparagraph (A)—

‘i) QUALIFIED SERVICE AREA.—The term ‘qualified
service area’ means, with respect to the governmental
unit acquiring the property, any area throughout
which such unit provided (at all times during the 10-
year period ending on the date such property is ac-
quired by such unit) output of the same type as the
output to be provided by such property. For purposes of
the preceding sentence, the period before October 14,
1987, shall not be taken into account.

‘(i) QUALIFIED ANNEXED AREA.—The term ‘qualified
annexed area’ means, with respect to the governmental
unit acquiring the property, any area if—

“(I) such area is contiguous to, and annexed for
general governmental purposes into, a qualified
service area of such unit,

“(II) output from such property is made available
to all members of the general public in the an-
nexed area, and

“(III) the annexed area is not greater than 10
percent of such qualified service area.

“{C) LIMITATION ON SIZE OF ANNEXED AREA NOT TO APPLY
WHERE OUTPUT CAPACITY DOES NOT INCREASE BY MORE THAN
10 PERCENT.—Subclause (III) of subparagraph (BXii) shall
not apply to an annexation of an area by a governmental
unit if the output capacity of the property acquired in
connection with the annexation, when added to the output
capacity of all other property which is not treated as non-
governmental output property by reason of subparagraph
(AXii) with respect to such annexed area, does not exceed 10
percent of the output capacity of the property providing
output of the same type to the qualified service area into
which it is annexed.

‘(D) RULES FOR DETERMINING RELATIVE SIZE, ETC.—For
purposes of subparagraphs (BXii) and (C)—

“(i) The size of any qualified service area and the
output capacity of property serving such area shall be
determined as the close of the calendar year preceding
the calendar year in which the acquisition of non-
governmental output property or the annexation
occurs.

“(ii) A qualified annexed area shall be treated as part
of the qualified service area into which it is annexed for
purposes of determining whether any other area an
nexed in a later year is a qualified annexed area.

“(4) EXCEPTION FOR PROPERTY CONVERTED TO NONOUTPUT
use.—For purposes of paragraph (1)—

1987-3 C.B.
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*“{A) IN GENERAL.—The term ‘nongovernmental output
property’ shall not include any property which is to be
converted to a use not in connection with an output facility.

‘“B) ExceprioN.—Subparagraph (A) shall not apply to
any property which is part of the output function of a
nuclear power facility.

(5) Spec1AL RULES.—In the case of a bond which is a private
activity bond solely by reason of this subsection—

“(A) subsections (c) and (d) of section 147 (relating to
limitations on acquisition of land and existing property)
shall not apply, and

“(B) paragraph (8) of section 142(a) shall be applied as if it
did not contain ‘local’.

‘(6) TREATMENT OF JOINT ACTION AGENCIES.—With respect to
nongovernmental output property acquired by a joint action
agency the members of which are governmental units, this
subsection shall be applied at the member level by treating each
member as acquiring its proportionate share of such property.”

(b) TECHNICAL AMENDMENT.—Subparagraph (A) of section 146(fX5)
is amended to read as follows:

“(A) the purpose of issuing exempt facility bonds de-
scribed in 1 of the paragraphs of section 142(a),”.

(c) EFFecTIVE DATE.— 26 USC 141 note.

(1) IN GeNeraL.—Except as otherwise provided in this subsec-
tion, the amendments made by this section shall apply to bonds
.issued after October 13, 1987 (other than bonds issued to refund
bonds issued on or before such date).

(2) BINDING AGREEMENTS.—The amendments made by this
section shall not apply to bonds (other than advance refunding
bonds) with respect to a facility acquired after October 13, 1987,
gursuant to a binding contract entered into on or before such

ate.

(3) TrRANSITIONAL RULE.—The amendments made by this sec-
tion shall not apply to bonds issued—

(A) after October 13, 1987, by an authority created by a
statute—

((ii) approved by the State Governor on July 24, 1986
an

(ii) sections 1 through 10 of which became effective on
January 15, 1987, and

(B) to provide facilities serving the area specified in such
statute on the date of its enactment.

SEC. 10632. BONDS ISSUED BY INDIAN TRIBAL GOVERNMENTS.

(a) IN GENERAL.—Section 7871 is amended by adding at the end
thereof the following new subsection:

“(e) EsseNTIAL GOVERNMENTAL FuncrioN.—For purposes of this
section, the term ‘essential governmental function’ shall not include
any function which is not customarily performed by State and local
governments with general taxing powers.”

(b) ExCcEPTION FOR CERTAIN PRIVATE AcTiviTY BONDS.—

(1) IN GENERAL.—Subsection (c) of section 7871 (relating to
additional requirements for tax-exempt bonds) is amended by
adding at the end thereof the following new paragraph:

“(3) EXCEPTION FOR CERTAIN PRIVATE ACTIVITY BONDS.—

“(A) IN GENERAL.—In the case of an obligation to which
this paragraph applies—
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“(i) paragraph (2) shall not apply,

“(i1) such obligation shall be treated for purposes of
this title as a qualified small issue bond, and

“(iii) section 146 shall not apply.

“(B) OBLIGATIONS TO WHICH PARAGRAPH APPLIES.—This

paragraph shall apply to any obligation issued as part of an
issue if—-

‘i) 95 percent or more of the net proceeds of the
issue are to be used for the acquisition, construction,
reconstruction, or improvement of property which is of
a character subject to the allowance for depreciation
and which is part of a manufacturing facility (as de-
fined in section 144(aX12XC)),

“(i1) such issue is issued by an Indian tribal govern-
ment or a subdivision thereof,

“(iii) 95 percent or morz2 of the net proceeds of the
issue are to be used to finance property which—

“(I) is to be located on land which, throughout
the 5-year period ending on the date of issuance of
such issue, is part of the qualified Indian lands of
the issuer, and

“dI) is to be owned and operated by such issuer,

‘““(iv) such obligation would not be a private activity
bond without regard to subparagraph (C),

“(v) it is reasonably expected (at the time of issuance
of the issue) that the employment requirement of
subparagraph (DXi) will be met with respect to the
faccillity to be financed by the net proceeds of the issue,
an

“(vi) no principal user of such facility will be a person
(or group of persons) described in section 144(a)(6)XB).

For purposes of clause (iii), section 150(aX5) shall apply.

“C) PRIVATE ACTIVITY BOND RULES TO APPLY.—An obliga-

tion to which this paragraph applies (other than an obliga-
tion described in paragraph (1)) shall be treated for pur-
poses of this title as a private activity bond.

1987-3 C.B.

‘(D) EMPLOYMENT REQUIREMENTS.—

‘(i) IN GeNERAL.—The employment requirements of
this subparagraph are met with respect to a facility
financed by the net proceeds of an issue if, as of the
close of each calendar year in the testing period, the
aggregate face amount of all outstanding tax-exempt
private activity bonds issued to provide financing for
the establishment which includes such facility is not
more than 20 times greater than the aggregate wages
(as defined by section 3121(a)) paid during the preced-
ing calendar year to individuals (who are enrolled
members of the Indian tribe of the issuer or the spouse
of any such member) for services rendered at such
establishment.

“(ii) FAILURE TO MEET REQUIREMENTS.—

“I) IN GeNErRAL.—If, as of the close of any cal-
endar year in the testing period, the requirements
of this subparagraph are not met with respect to
an establishment, section 103 shall cease to apply
to interest received or accrued (on all private activ-
ity bonds issued to provide financing for the
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establishment) after the close of such calendar
year.

“(II) ExceprioN.—Subclause (I) shall not apply if
the requirements of this subparagraph would be
met if the aggregate face amount of all tax-exempt
private activity bonds issued to provide financing
for the establishment and outstanding at the close
of the 90th day after the close of the calender year
were substituted in clause (i) for such bonds
outstanding at the close of such calendar year.

“(iii) TesTING PERIOD.—For purposes of this subpara-
graph, the term ‘testing period’ means, with respect to
an issue, each calendar year which begins more than 2
years after the date of issuance of the issue (or, in the
case of a refunding obligation, the date of issuance of
the original issue).

“(E) DEFiNITIONS.—For purposes of this paragraph—

“(i) QUALIFIED INDIAN LANDS.—The term ‘qualified
Indian lands’ means land which is held in trust by the
United States for the benefit of an Indian tribe.

‘“(ii) INDIAN TRIBE.—The term ‘Indian tribe’ means
any Indian tribe, band, nation, or other organized
group or community which is recognized as eligible for
the special programs and services provided by the
United States to Indians because of their status as
Indians.

“(iii) NeT PROCEEDS.—The term ‘net proceeds’ has the
meaning given such term by section 150(a)3).”

(2) TECHNICAL AMENDMENT.—Paragraph (2) of section 7871(c)
is amended by striking out “Subsection (a)”’ and inserting in lieu
thereof “Except as provided in paragraph (3), subsection (a)”.

(c) EFrecTivE DATE.—The amendments made by this section shall
apply to obligations issued after October 13, 1987.

Subtitle G—Lobbying and Political Activities
of Tax-Exempt Organizations

PART I—DISCLOSURE REQUIREMENTS

SEC. 10701. REQUIRED DISCLOSURE OF NONDEDUCTIBILITY OF CON-
TRIBUTIONS.

(a) GENERAL RULE.—Subchapter B of chapter 61 (relating to mis-
cellaneous provisions) is amended by redesignating section 6113 as
section 6114 and by inserting after section €112 the following new
section:

“SEC. 6113. DISCLOSURE OF NONDEDUCTIBILITY OF CONTRIBUTIONS.

‘“a) GENERAL RuLE.—Each fundraising solicitation by (or on
behalf of) an organization to which this section applies shall contain
an express statement (in a conspicuous and easily recognizable
format) that contributions or gifts to such organization are not
deductible as charitable contributions for Federal income tax
purposes.

“(b) ORGANIZATIONS To WHICH SECTION APPLIES.—

26 USC 7871
note.

26 USC 6113.
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“(1) IN GENERAL.—Except as otherwise provided in this
subsection, this section shall apply to any organization which is
not described in section 170(c) and which—

“(A) is described in subsection (c) (other than paragraph
(1) thereof) or (d) of section 501 and exempt from taxation
under section 501(a),

‘‘B) is a political organization (as defined in section
527(e)), or

‘/(C) was an organization described in subparagraph (A) or
(B) at any time during the 5-year period ending on the date
of the fundraising solicitation or is a successor to an
organization so described at any time during such 5-year

period.

“(2) EXCEPTION FOR SMALL ORGANIZATIONS.—

“(A) ANNUAL GROSS RECEIPTS DO NOT EXCEED $100,000.—
This section shall not apply to any organization the gross
receipts of which in each taxable year are normally not
more than $100,000.

“(B) MULTIPLE ORGANIZATION RULE.—The Secretary may
treat any group of 2 or more organizations as 1 organization
for purposes of subparagraph (A) where necessary or appro-
priate to prevent the avoidance of this section through the
use of multiple organizations.

“(3) SPECIAL RULE FOR CERTAIN FRATERNAL ORGANIZATIONS.—
For purposes of paragraph (1), an organization described in
section 170(cX4) shall be treated as described in section 170(c)
only with respect to solicitations for contributions or gifts which
are to be used exclusively for purposes referred to in section
170(c)4).

“(c) FUNDRAISING SoLiCITATION.—For purposes of this section—

“(1) IN GeNErRAL.—Except as provided in paragraph (2), the
term ‘fundraising solicitation’ means any solicitation of con-
tributions or gifts which is made—

“/(A) in written or printed form,

‘(B) by television or radio, or

“(C) by telephone.

“(2) EXCEPTION FOR CERTAIN LETTERS OR CALLS.—The term
‘fundraising solicitation’ shall not include any letter or tele-
phone call if such letter or call is not part of a coordinated
fundraising campaign soliciting more than 10 persons during
the calendar year.”

(b) PENaLTY.—Part 1 of subchapter B of chapter 68 (relating to
assessable penalties) is amended by adding at the end thereof the
following new section:

“SEC. 6710. FAILURE TO DISCLOSE THAT CONTRIBUTIONS ARE NON-
DEDUCTIBLE.

“(a) ImposITION OF PENALTY.—If there is a failure to meet the
requirement of section 6113 with respect to a fundraising solicita-
tion by (or on behalf of) an organization to which section 6113
applies, such organization shall pay a penalty of $1,000 for each day
on which such a failure occurred. The maximum penalty imposed
under this subsection on failures by any organization during any
calendar year shall not exceed $10,000.

“(b) REAsoNABLE Caust ExceprioN.—No penalty shall be imposed
under this section with respect to any failure if it is shown that such
failure is due to reasonable cause.

1987-3 C.B.
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“(c) $10,000 LiMmitaTioNn Nor To AppLY WHERE INTENTIONAL Dis-
REGARD.—If any failure to which subsection (a) applies is due to
intentional disregard of the requirement of section 6113—

“(1) the penalty under subsection (a) for the day on which
such failure occurred shall be the greater of—

“(A) $1,000, or

“(B) 50 percent of the aggregate cost of the solicitations
which occurred on such day and with respect to which there
was such a failure,

“(2) the $10,000 limitation of subsection (a) shall not apply to
any penalty under subsection (a) for the day on which such
failure occurred, and

“(3) such penalty shall not be taken into account in applying
such limitation to other penalties under subsection (a).

‘‘d) DAY oN WHicH FAILURE Occurs.—For purposes of this sec-
tion, any failure to meet the requirement of section 6113 with
respect to a solicitation—

“(1) by television or radio, shall be treated as occurring when
the solicitation was telecast or broadcast,

“(2) by mail, shall be treated as occurring when the solicita-
tion was mailed,

“(3) not by mail but in written or printed form, shall be
treated as occurring when the solicitation was distributed, or

“(4) by telephone, shall be treated as occurring when the
solicitation was made.”

(c) CLERICAL AMENDMENTS.—

(1) The table of sections for subchapter B of chapter 61 is
amended by striking out the item relating to section 6113 and
inserting in lieu thereof the following:

“Sec. 6113. Disclosure of nondeductibility of contributions.

‘“Sec. 6114. Cross reference.”

(2) The table of sections for part I of subchapter B of chapter
68 is amended by adding at the end thereof the following new
item:

“Sec. 6710. Failure to disclose that contributions are nondeductible.”

(d) EFFective DATE.—The amendments made by this section shall 26 USC 6113
apply to solicitations after January 31, 1988. note.

SEC. 10702. PUBLIC INSPECTION OF ANNUAL RETURNS AND APPLICA-
TIONS FOR TAX-EXEMPT STATUS.

(a) GENERAL RULE.—Section 6104 (relating to publicity of informa-
tion required from certain tax-exempt organizations and certain
trusts) is amended by adding at the end thereof the following new
subsection:

‘“(e) PuBLic INSPECTION OF CERTAIN ANNUAL RETURNS AND Ap-
PLICATIONS FOR EXEMPTION.—

“(1) ANNUAL RETURNS.—

“(A) IN GENERAL.—During the 3-year period beginning on  Public
the filing date, a copy of the annual return filed under information.
section 6033 (relating to returns by exempt organizations)
by any organization to which this paragraph applies shall
be made available by such organization for inspection
during regular business hours by any individual at the
principal office of the organization and, if such organization
regularly maintains 1 or more regional or district offices
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having 3 or more employees, at each such regional or
district office.

“(B) ORGANIZATIONS TO WHICH PARAGRAPH APPLIES.—This
paragraph shall apply to any organization which—

“(1) is described in subsection (c) or (d) of section 501
and exempt from taxation under section 501(a), and

“(ii) is not a private foundation (within the meaning
of section 509(a)).

‘C) NONDISCLOSURE OF CONTRIBUTORS.—Subparagraph
(A) shall not require the disclosure of the name or address
of any contributor to the organization.

‘(D) FiLING pATE.—For purposes of subparagraph (A), the
term ‘filing date’ means the last day prescribed for filing
the return under section 6033 (determined with regard to
any extension of time for filing).

“(2) APPLICATION FOR EXEMPTION.—

‘“(A) IN GENERAL.—If—

‘(i) an organization described in subsection (c) or (d)
of section 501 is exempt from taxation under section
501(a), and

“(ii) such organization filed an application for rec-
ognition of exemption under section 501,

a copy of such application (together with a copy of any
papers submitted in support of such application and any
letter or other document issved by the Internal Revenue
Service with respect to such application) shall be made
available by the organization for inspection during regular
business hours by any individual at the principal office of
the organization and, if the organization regularly main-
tains 1 or more regional or district offices having 3 or more
employees, at each such regional or district office.

“(B) NONDISCLOSURE OF CERTAIN INFORMATION.—Subpara-
graph (A) shall not require the disclosure of any informa-
tion if the Secretary withheld such information from public
inspection under subsection (aX1XD).”

(b) EFrecTivE DATE.—The amendment made by subsection (a)
shall apply—
(‘}) to returns for years beginning after December 31, 1986,
an
(2) on and after the 30th day after the date of the enactment
of this Act in the case of applications submitted to the Internal
Revenue Service—

(A) after July 15, 1987, or

(B) on or before July 15, 1987, if the organization has a
copy of the application on July 15, 1987.

SEC. 10703. ADDITIONAL INFORMATION REQUIRED ON ANNUAL RETURNS
OF SECTION 501(c)3) ORGANIZATIONS.

(a) GENERAL RuLE.—Subsection (b) of section 6033 (relating to
certain organizations described in section 501(cX3)) 128 is amended
by striking out ‘“‘and” at the end of paragraph (7), by striking out the
period at the end of paragraph (8) and inserting in lieu thereof a
comma, and by inserting after paragraph (8) the following new
paragraphs:

128 Copy read “503(cX3))".
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“(9) such other information with respect to direct or indirect
transfers to, and other direct or indirect transactions and rela-
tionships with, other organizations described in section 501(c)
(other than paragraph (3) thereof) or section 527 as the Sec-
retary may require to prevent—

“(A) diversion of funds from the organization’s exempt
purpose, or
“(B) misallocation of revenues or expenses, and

“(10) such other information for purposes of carrying out the
internal revenue laws as the Secretary may require.”

(b) EFFecTive DaTE.—The amendments made by subsection (a) 26 USC 6033
shall apply to returns for years beginning after December 31, 1987. note.

SEC. 10704, PENALTIES.

(a) GENeraL RuULE.—Subsection (c) of section 6652 (relating to
returns by exempt organizations and by certain trusts) is amended
to read as follows:

‘le) RETURNS BY EXEMPT ORGANIZATIONS AND BY CERTAIN
TrusTs.—

“(1) ANNUAL RETURNS UNDER SECTION 6033.—
“(A) PENALTY ON ORGANIZATION.—In the case of—

“(i) a failure to file a return required under section
6033 (relating to returns by exempt organizations) on
the date and in the manner prescribed therefor (deter-
mined with regard to any extension of time for filing),
or

“(ii) a failure to include any of the information re-
quired to be shown on a return filed under section 6033
or to show the correct information,

there shall be paid by the exempt organization $10 for each
day during which such failure continues. The maximum
penalty under this subparagraph on failures with respect to
any 1 return shall not exceed the lesser of $5,000 or 5
percent of the gross receipts of the organization for the
year.

“(B) MANAGERS.—

“(i) IN GENERAL.—The Secretary may make a written
demand on any organization subject to penalty under
subparagraph (A) specifying therein a reasonable
future date by which the return shall be filed (or the
information furnished) for purposes of this subpara-
graph.

“(ii) FAILURE TO CcOMPLY WITH DEMAND.—If any
person fails to comply with any demand under clause (i)
on or before the date specified in such demand, there
shall be paid by the person failing to so comply $10 for
each day after the expiration of the time specified in
such demand during which such failure continues. The
maximum penalty imposed under this subparagraph on
all persons for failures with respect to any 1 return
shall not exceed $5,000.

*(C) PUBLIC INSPECTION OF ANNUAL RETURNS.—In the case
of a failure to comply with the requirements of subsection
(d) or (eX1) of section 6104 (relating to public inspection of
annual returns) on the date and in the manner prescribed
therefor (determined with regard to any extension of time
for filing), there shall be paid by the person failing to meet
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such requirements $10 for each day during which such
failure continues. The maximum penalty imposed under
this subparagraph on all persons for failures with respect to
any 1 return shall not exceed $5,000.

‘D) PUBLIC INSPECTION OF APPLICATIONS FOR EXEMP-
TION.—In the case of a failure to comply with the require-
ments of section 6104(e}{2) (relating to public inspection of
applications for exemption) on the date and in the manner
prescribed therefor, there shall be paid by the person fail-
ing to meet such requirements $10 for each day during
which such failure continues.

‘“(2) RETURNS UNDER SECTION 6034 OR 6043 (b) .—

“(A) PENALTY ON ORGANIZATION OR TRUST.—In the case of
a failure to file a return required under section 6034 (relat-
ing to returns by certain trusts) or section 6043(b) (relating
to terminations, etc., of exempt organizations), on the date
and in the manner prescribed therefor (determined with
regard to any extension of time for filing), there shall be
paid by the exempt organization or trust failing so to file
$10 for each day during which such failure continues, but
the total amount imposed under this subparagraph on any
organization or trust for failure to file any 1 return shall
not exceed $5,000.

“(B) MANAGERs.—The Secretary may make written
demand on an organization or trust failing to file under
subparagraph (A) specifying therein a reasonable future
date by which such filing shall be made for purposes of this
subparagraph. If such filing is not made on or before such
date, there shall be paid by the person failing so to file $§10
for each day after the expiration of the time specified in the
written demand during which such failure continues, but
the total amount imposed under this subparagraph on all
ggré&r)ls for failure to file any 1 return shall not exceed

“(3) REASONABLE CAUSE EXCEPTION.—No penalty shall be im-

posed under this subsection with respect to any failure if it is
shown that such failure is due to reasonable cause.

“(4) OTHER SPECIAL RULES.—

“(A) TREATMENT AS TAX.—Any penalty imposed under
this subsection shall be paid on notice and demand of the
Secretary and in the same manner as tax.

*(B) JOINT AND SEVERAL LIABILITY.—If more than 1 person
is liable under this subsection for any penalty with respect
to any failure, all such persons shall be jointly and sever-
ally liable with respect to such failure.

“(C) PErsoN.—For purposes of this subsection, the term
‘person’ means any officer, director, trustee, employee, or
other individual who is under a duty to perform the act in
respect of which the violation occurs.”

(b) WiLLFUL FAILURE To PErMrIT PuBLIC INSPECTION.—

(1) IN ceENERAL.—Section 6685 (relating to assessable penalty

with respect to private foundation annual returns) is amended
to read as follows:
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“SEC. 6685. ASSESSABLE PENALTY WITH RESPECT TO PUBLIC INSPEC-
TION REQUIREMENTS FOR CERTAIN TAX-EXEMPT
ORGANIZATIONS.

“In addition to the penalty imposed by section 7207 (relating to
fraudulent returns, statements, or other documents), any person
who is required to comply with the requirements of subsection (d) or
(e) of section 6104 and who fails to so comply with respect to any
return or application, if such failure is willful, shall pay a penalty of
$1,000 with respect to each such return or application.’

(2) CLERICAL AMENDMENT.—The table of sections for part I of
subchapter B of chapter 68 is amended by striking out the
item relating to section 6685 and inserting in lieu thereof the
following:

“Sec. 6685. Assessable peralty with respect to public inspection require-

ments for certain tax-exempt organizations.”

(¢) FURNISHING FRAUDULENT INFORMATION.—Section 7207 (relat-
ing to fraudulent returns, statements, or other documents) is
amended by striking out “subsection (d) of section 6104” and insert-
ing in lieu thereof “subsection (d) or (e) of section 6104".

(dl) EFFEcTIVE DATE.—The amendments made by this section shall
apply—

(&) to returns for years beginning after December 31, 1986,
an

(2) on and after the date of the enactment of this Act in
the case of applications submitted to the Internal Revenue
Service—

(A) after July 15, 1987, or
(B) on or before July 15, 1987, if the organization has a
copy of the application on July 15, 1987.

SEC. 10705. REQUIRED DISCLOSURE THAT CERTAIN INFORMATION OR
SERVICE AVAILABLE FROM FEDERAL GOVERNMENT.

(a) GENERAL RULE.—Part I of subchapter B of chapter 68 (relating
to assessable penalties) is amended by adding at the end thereof the
following new section:

“SEC. 6711. FAILURE BY TAX-EXEMPT ORGANIZATION TO DISCLOSE THAT
CERTAIN INFORMATION OR SERVICE AVAILABLE FROM
FEDERAL GOVERNMENT.

“(a) ImposrITION OF PENALTY.—If—

“(1) a tax-exempt organization offers to sell (or solicits money
for) specific information or a routine service for any individual
which could be readily obtained by such individual free of
charge (or for a nominal charge) from an agency of the Federal
Government,

“(2) the tax-exempt organization, when making such offer or
solicitation, fails to make an express statement (in a conspicu-
ous and easily recognizable format) that the information or
service can be so obtained, and

“(3) such failure is due to intentional disregard of the require-
ments of this subsection,

such organization shall pay a penalty determined under subsection
(b) for each day on which such a failure occurred.

“(b) AMOUNT OF PENALTY.—The penalty under subsection (a) for
any day on which a failure referred to in such subsection occurred
shall be the greater of—

“1) $1,000, or

26 USC 6685

26 USC 6652
note.

26 USC 6711.
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“(2) 50 percent of the aggregate cost of the offers and solicita-
tions referred to in subsection (aX1) which occurred on such day
and with respect to which there was such a failure.

‘“(c) DEFINITIONS.—FoOr purposes of this section—

‘(1) TAX-EXEMPT ORGANIZATION.—The term ‘tax-exempt
organization’ means any organization which—

“(A) is described in subsection (c) or (d) of section 501 and
exempt from taxation under section 501(a), or

“(B) is a political organization (as defined in section
527(e)).

“(2) DAY oN wHICH FAILURE occURS.—The day on which any
failure referred to in subsection (a) occurs shall be determined
under rules similar to the rules of section 6710(d).”

(b) CLEricAL AMENDMENT.—The table of sections for part I of
subchapter B of chapter 68 is amended by adding at the end thereof
the following new item:

“Sec. 6T11. Failure by tax-exempt organization to disclose that certain in-
formation or service available from Federal Government.”
26 USC 6711 (c) EFFecTivE DATE.—The amendments made by this section shall
note. apply to offers and solicitations after January 31, 1988.

PART II—POLITICAL ACTIVITIES

SEC. 10711. CLARIFICATION OF PROHIBITED POLITICAL ACTIVITIES.

(a) GENERAL RuLE.—The following provisions are each amended
by striking out “on behalf of any candidate” and inserting in lieu
thereof “on behalf of (or in opposition to) any candidate’:

(1) Section 170(cX2XD).

(2) Section 501(cX3).

(3) Paragraphs (2) and (3) of section 2055(a).

(4) Clauses (ii) and (iii) of section 2106(a)X2)A).

(5) Section 2522(a)2).

(6) Paragraphs (2) and (3) of section 2522(b).

(b) StaTUs AFTER DISQUALIFICATION BECAUSE ofF PoLrmicaL
ACTIVITIES.—

(1) IN cENErAL.—Paragraph (2) of section 504(a) (relating to
status after organization ceases to qualify for exemption under
section 501(cX3) because of substantial lobbying) is amended to
read as follows:

‘(2) is not an organization described in section 501(cX3)—

“(A) by reason of carrying on propaganda, or otherwise
attempting, to influence legislation, or

“(B) by reason of participating in, or intervening in, any
political campaign on behalf of (or in opposition to) any
candidate for public office,”.

(2) CLERICAL AMENDMENTS.—

(A) The section heading for section 504 is amended by
striking out “SUBSTANTIAL LOBBYING” and inserting
in lieu thereof “SUBSTANTIAL LOBBYING OR BE-
CAUSE OF POLITICAL ACTIVITIES”.

(B) The table of sections for part I of subchapter F of
chapter 1 is amended by striking out “‘substantial lobbying”
in the item relating to section 504 and inserting in lieu
thereof ‘“‘substantial lobbying or because of political
activities”.
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(¢) EFreEcTIVE DATE.—The amendments made by this section shall 26 USC 170 note.

apply with respect to activities after the date of the enactment of
this Act.

SEC. 10712. EXCISE TAXES ON POLITICAL EXPENDITURES BY SECTION
501(cX3) ORGANIZATIONS.

(a) GENErAL RuULE.—Chapter 42 (relating to excise taxes on pri-
vate foundations and black lung benefit trusts) is amended by
redesignating subchapter C as subchapter D and by inserting after
subchapter B the following new subchapter:

“Subchapter C—Political Expenditures of Section 501(c)(3)
Organizations

““Sec. 4955. Taxes on political expenditures of section 501(cX3) organizations.

“SEC. 4955. TAXES ON POLITICAL EXPENDITURES OF SECTION 501(c)X3) 26 USC 4955.

ORGANIZATIONS.

“(a) INITIAL TAXES.—

“(1) ON THE ORGANIZATION.—There is hereby imposed on each
political expenditure by a section 501(cX3) organization a tax
equal to 10 percent of the amount thereof. The tax imposed by
this paragraph shall be paid by the organization.

“(2) ON THE MANAGEMENT.—There is hereby imposed on the
agreement of any organization manager to the making of any
expenditure, knowing that it is a political expenditure, a tax
equal to 2% percent of the amount thereof, unless such agree-
ment is not willful and is due to reasonable cause. The tax
imposed by this paragraph shall be paid by any organization
manager who agreed to the making of the expenditure.

“(b) ADDITIONAL TAXES.—

“(1) ON THE ORGANIZATION.—In any case in which an initial
tax is imposed by subsection (a)X1) on a political expenditure and
such expenditure is not corrected within the taxable period,
there is hereby imposed a tax equal to 100 percent of the
amount of the expenditure. The tax imposed by this paragraph
shall be paid by the organization.

“(2) ON THE MANAGEMENT.—In any case in which an addi-
tional tax is imposed by paragraph (1), if an organization man-
ager refused to agree to part or all of the correction, there is
hereby imposed a tax equal to 50 percent of the amount of the
political expenditure. The tax imposed by this paragraph shall
be paid by any organization manager who refused to agree to
part or all of the correction.

“(c) SpeciaL RurLes.—For purposes of subsections (a) and (b)—

“(1) JOINT AND SEVERAL LIABILITY.—If more than 1 person is
liable under subsection (aX2) or (bX2) with respect to the making
of a political expenditure, all such persons shall be jointly and
severally liable under such subsection with respect to such
expenditure.

“(2) LiMIT FOR MANAGEMENT.—With respect to any 1 political
expenditure, the maximum amount of the tax imposed by
subsection (a)(2) shall not exceed $5,000, and the maximum
gmount of the tax imposed by subsection (bX2) shall not exceed

10,000.
*(d) PoriTicaL EXPENDITURE.—For purposes of this section—

1987-3 C.B.
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“(1) IN GeNERAL.—The term ‘political expenditure’ means any
amount paid or incurred by a section 501(c)3) organization in
any participation in, or intervention in (including the publica-
tion or distribution of statements), any political campaign on
behalf of (or in opposition to) any candidate for public office.

“(2) CERTAIN OTHER EXPENDITURES INCLUDED.—In the case of
an organization which is formed primarily for purposes of
promoting the candidacy (or prospective candidacy) of an
individual for public office (or which is effectively controlled by
a candidate or prospective candidate and which is availed of
primarily for such purposes), the term ‘political expenditure’
includes any of the following amounts paid or incurred by the
organization:

‘‘A) Amounts paid or incurred to such individual for
speeches or other services.

“(B) Travel expenses of such individual.

“{C) Expenses of conducting polls, surveys, or other
studies, or preparing papers or other materials, for use by
such individual.

“(D) Expenses of advertising, publicity, and fundraising
for such individual.

‘E) Any other expense which has the primary effect of
promoting public recognition, or otherwise primarily accru-
ing to the benefit, of such individual.

“(e) CoorDINATION WITH SECTION 4945.—If tax is imposed under
this section with respect to any political expenditure, such expendi-
ture shall not be treated as a taxable expenditure for purposes of
section 4945.

“(f) OrHER DEFINITIONS.—For purposes of this section—

“(1) SECTION 501(CX3) ORGANIZATION.—The term ‘section
501(cX3) organization’ means any organization which (without
regard to any political expenditure) would be described in sec-
tion 501(cX3) and exempt from taxation under section 501(a).

“(2) ORGANIZATION MANAGER.—The term ‘organization man-
ager’ means—

“(A) any officer, director, or trustee of the organization
(or individual having powers or responsibilities similar to
th%se of officers, directors, or trustees of the organization),
an

‘B) with respect to any expenditure, any employee of the
organization having authority or responsibility with respect
to such expenditure.

“(3) CorrEcTION.—The terms ‘correction’ and ‘correct’ mean,
with respect to any political expenditure, recovering part or all
of the expenditure to the extent recovery is possible, establish-
ment of safeguards to prevent future political expenditures, and
where full recovery is not possible, such additional corrective
action as is prescribed by the Secretary by regulations.

“(4) TaxaBLE PERIOD.—The term ‘taxable period’ means, with
respect to any political expenditure; the period beginning with
the date on which the political expenditure occurs and ending
on the earlier of —

“(A) the date of mailing a notice of deficiency under
section 6212 with respect to the tax imposed by subsection
(a)1), or

“(B) the date on which tax imposed by subsection (aX1) is
assessed.”
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(b) ABATEMENT OF FIRST TIER TAX IN CERTAIN CASES.—

(1) Section 4962 (relating to abatement of private foundation
first tier taxes in certain cases) is amended by striking out
subsection (b) and inserting in lieu thereof the following new
subsections:

“(b) QUALIFIED FIRsT Tier Tax.—For purposes of this section, the
term ‘qualified first tier tax’ means any first tier tax imposed by
subchapter A or C of this chapter, except that such term shall not
include the tax imposed by section 4941(a) (relating to initial tax on
self-dealing).

“(c) SpecIAL RULE FOR TAX oN PouiticAL EXPENDITURES OF SEC-
TION 501(c)(3) ORGANIZATIONS.—In the case of the tax imposed by
section 4955(a), subsection (a)1) shall be applied by substituting ‘not
willlful and flagrant’ for ‘due to reasonable cause and not to willful
neglect’.”

(2) Subsection (a) of section 4962 is amended by striking out
“any private foundation first tier tax” and inserting in lieu
thereof “any qualified first tier tax”.

(3) Subsections (a), (b), and (¢) of section 4963 are each
amended by striking out “4952,”" and inserting in lieu thereof
4952, 4955,”.

(4) The section heading for section 4962 is amended by strik-
ing out “PRIVATE FOUNDATION".

(5) The table of sections for subchapter D of chapter 42 (as
redesignated by this section) is amended by striking out “pri-
vate foundation” in the item relating to section 4962.

(c) TECHNICAL AMENDMENTS.—

(1) Subsection (e) of section 6213 is amended by striking out
“4971” and inserting in lieu thereof “4955 (relating to taxes on
political expenditures), 4971"".

(2) Paragraph (1) of section 6501(1) is amended by striking out
“plan, or trust” and inserting in lieu thereof “plan, trust, or
other organization”.

(3) Subsection (g) of section 6503 is amended by striking out
“4951, 4952,”.

(4) Section 6684 is amended by striking out “private founda-
tions” and inserting in lieu thereof “Private foundations and
certain other tax-exempt organizations”.

(5) Paragraphs (2) and (3) of section 7422(g) are each amended
ggsgt’x"iking out “4952," and inserting in lieu thereof “4952,

(6) Subsection (b) of section 7454 is amended by striking out
“the burden of proof”’ and inserting in lieu thereof “or whether
an organization manager (as defined in section 4955(eX2)) has
‘knowingly’ agreed to the making of a political expenditure
(within the meaning of section 4955), the burden of proof”.

(7) The chapter heading for chapter 42 is amended by
striking out “BLACK LUNG BENEFIT TRUSTS” and
inserting in lieu thereof “AND CERTAIN OTHER TAX-
EXEMPT ORGANIZATIONS".

(8) The table of chapters for subtitle D of such Code is
amended by striking out ‘‘black lung benefit trusts” in the item
relating to chapter 42 and inserting in lieu thereof “and certain
other tax-exempt organizations.

(9 The table of subchapters for chapter 42 is amended by
striking out the item relating to subchapter C and inserting in
lieu thereof the following:

1987-3 C.B.
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26 USC 4955
note.

26 USC 7409.
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“SuscHAPTER C. Political expenditures of section 501(cX3) organizations.
“SuBcHAPTER D. Abatement of first and second-tier taxes in certain cases.”
(d) EFrecTive DAaTES.—The amendments made by this section shall
apply to taxable years beginning after the date of the enactment of
this Act.

SEC. 10713. ADDITIONAL ENFORCEMENT AUTHORITY IN THE CASE OF
FLAGRANT POLITICAL EXPENDITURES.

(a) AutHoRITY To ENJOIN FLAGRANT PoLrTicAL EXPENDITURES.—
(1) In GeNERAL.—Subchapter A of chapter 76 (relating to civil
actions by the United States) is amended by redesignating
section 7409 as section 7410 and by inserting after section 7408
the following new section:

“SEC. 7409. ACTION TO ENJOIN FLAGRANT POLITICAL EXPENDITURES OF
SECTION 501(c)(3) ORGANIZATIONS.

“(a) AuTtHORITY TO SEEK INJUNCTION.—

“(1) IN GENERAL.—If the requirements of paragraph (2) are
met, a civil action in the name of the United States may be
commenced at the request of the Secretary to enjoin any section
501(cX3) organization from further making political expendi-
tures and for such other relief as may be appropriate to ensure
that the assets of such organization are preserved for charitable
or other purposes specified in section 501(cX3). Any action under
this section shall be brought in the district court of the United
States for the district in which such organization has its prin-
cipal place of business or for any district in which it has made
political expenditures. The court may exercise its jurisdiction
over such action (as provided in section 7402(a)) separate and
apart from any other action brought by the United States
against such organization.

“(2) REQUIREMENTS.—An action may be brought under subsec-
tion (a) only if—

‘A) the Internal Revenue Service has notified the
organization of its intention to seek an injunction under
this section if the making of political expenditures does not
immediately cease, and

“(B) the Commissioner of Internal Revenue has person-
ally determined that—

“(i) such organization has flagrantly participated in,
or intervened in (including the publication or distribu-
tion of statements), any political campaign on behalf of
(or in opposition to) any candidate for public office, and

“(ii) injunctive relief is appropriate to prevent future
political expenditures.

“(b) ApJUuDICATION AND DECREE.—In any action under subsection
(e}al), if the court finds on the basis of clear and convincing evidence
that—

“(1) such organization has flagrantly participated in, or inter-
vened in (including the publication or distribution of state-
ments), any political campaign on behalf of (or in opposition to)
any candidate for public office, and

“(2) injunctive relief is appropriate to prevent future political
expenditures,

the court may enjoin such organization from making political
expenditures and may grant such other relief as may be appropriate
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to ensure that the assets of such organization are preserved for
charitable or other purposes specified in section 501(cX3).

“(c) DEFINITIONS.—For purposes of this section, the terms ‘section

501(cX3) organization’ and ‘political expenditures’ have the respec-
tive meanings given to such terms by section 4955.”

(2) CLErRICAL AMENDMENT.—The table of sections for sub-
chapter A of chapter 76 is amended by striking the item
relating to section 7409 and inserting in lieu thereof the
following:

“Sec. 7409. Action to enjoin flagrant political expenditures of section

501(cX3) organizations.

“‘Sec. 7410. Cross references.”

(b) AutHORITY TO MAKE IMMEDIATE ASSESSMENTS.—

(1) INn GENERAL.—Part I of subchapter A of chapter 70 (relat-
ing to termination of taxable year) is amended by adding at the
end thereof the following new section:

“SEC. 6852. TERMINATION ASSESSMENTS IN CASE OF FLAGRANT POLITI-

CAL EXPENDITURES OF SECTION 501(¢c)(3) ORGANIZATIONS.

‘“(a) AutHoRITY TO MAKE.—
“(1) IN GENERAL.—If the Secretary finds that—
“(A) a section 501(cX3) organization has made political
expenditures, and
‘(B) such expenditures constitute a flagrant violation of
the prohibition against making political expenditures,
the Secretary shall immediately make a determination of any
income tax payable by such organization for the current or
immediately preceding taxable year, or both, and shall imme-
diately make a determination of any tax payable under section
4955 by such organization or any manager thereof with respect
to political expenditures during the current or preceding tax-
able year, or both. Notwithstanding any other provision of law,
any such tax shall become immediately due and payable. The
Secretary shall immediately assess the amount of tax so deter-
mined (together with all interest, additional amounts, and addi-
tions to the tax provided by law) for the current year or the
preceding taxable year, or both, and shall cause notice of such
determination and assessment to be given to the organization or
any manager thereof, as the case may be, together with a
demand for immediate payment of such tax.
“(2) CoMPUTATION OF TAX.—In the case of a current taxable
ear, the Secretary shall determine the taxes for the period
ginning on the 1lst day of such current taxable year and
ending on the date of the determination under paragraph (1) as
though such period were a taxable year of the organization, and
shall take into account any prior determination made under
this subsection with respect to such current taxable year.

“(3) TREATMENT OF AMOUNTS COLLECTED.—Any amounts col-
lected as a result of any assessments under this subsection shall,
to the extent thereof, be treated as a payment of income tax for
such taxable year, or tax under section 4955 with respect to the
expenditure, as the case may be.

‘(4) SECTION INAPPLICABLE TO ASSESSMENTS AFTER DUE DATE.—
This section shall not authorize any assessment of tax for the
preceding taxable year which is made after the due date of the
organization’s return for such taxable year (determined with
regard to any extensions).

26 USC 6852.
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“(b) DEFINITIONS AND SPECIAL RULES.—

‘(1) DeFiNiTIONS.—For purposes of this section, the terms

‘section 501(cX3) organization’, ‘political expenditure’, and
‘organization manager’ have the respective meanings given to
such terms by section 4955.

“(2) CERTAIN RULES MADE APPLICABLE.—The provisions of sec-

tions 6851(b), 6861(f), and 6861(g) shall apply with respect to any
assessment made under subsection (a), except that determina-
tions under section 6861(g) shall be made on the basis of
whether the requirements of subsection (a{1XB) of this section
are met in lieu of whether jeopardy exists.”

{(2) TECHNICAL AND CONFORMING AMENDMENTS.—

(A) Clause (v) of section 6091(bX1XB) is amended by strik-
ing out “section 6851(a)” and inserting in lieu thereof “sec-
tion 6851(a) or 6852(a)”.

(B) Paragraph (1) of section 6211(b) is amended by strik-
ing out “section 6851” and inserting in lieu thereof “section
6851 or 6852”,

(C) Paragraph (1) of section 6212(c) is amended by striking
out “section 6851” and inserting in lieu thereof “section
6851 or 6852".

(D) Subsection (a) of section 6213 is amended by striking
out “section 6851 or section 6861” and inserting in lieu
thereof “‘section 6851, 6852, or 6861".

(E) Section 6863 is amended—

(i) by striking out “6851” in subsection (a) and insert-
ing in lieu thereof “6851, 6852,”,

(ii) by striking out *“6851 or 6861” in subsection
(bX3XA) and inserting in lieu thereof “6851, 6852, or
6861”, and

(iii) by striking out “6851(a) or 6861(a)”’ and inserting
in lieu thereof “6851(a), 6852(a), or 6861(a)”.

(F) Section 7429 is amended—

(i) by striking out “6851(a),” each place it appears
and inserting in lieu thereof ‘“6851(a), 6852(a),’, and

(ii} by striking out “6851,” each place it appears and
inserting in lieu thereof “6851, 6852,”.

(G) Paragraph (3) of section 7611(i) is amended by striking
out “or section 6861” and inserting in lieu thereof “section
6852 relating to termination assessments in case of political
expenditures of section 501(cX3), or 6861".

(H) The table of sections for part I of subchapter 70 is
amended by adding at the end thereof the following new
item:

“Sec. 6852. Termination assessments in case of flagrant political expendi-
tures of section 501(cX3) organizations.”

26 USC 6091 (c) EFFecTivE DATE.—The amendments made by this section shall
note. take effect on the date of the enactment of this Act.

SEC. 10714. TAX ON DISQUALIFYING LOBBYING EXPENDITURES.

(a) GENERAL RuLE.—Chapter 41 (relating to public charities) is
amended by adding at the end thereof the following new section:

26 USC 4912. “SEC. 4912. TAX ON DISQUALIFYING LOBBYING EXPENDITURES OF CER-
TAIN ORGANIZATIONS.
‘“(a) TaAx oN OrcaNIZATION.—If an organization to which this

section applies is not described in section 501(cX3) for any taxable
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year by reason of making lobbying expenditures, there is hereby
imposed a tax on the lobbying expenditures of such organization for
such taxable year equal to 5 percent of the amount of such expendi-
tures. The tax imposed by this subsection shall be paid by the
organization.

“(b) ON MANAGEMENT.—If tax is imposed under subsection (a) on
the lobbying expenditures of any organization, there is hereby
imposed on the agreement of any organization manager to the
making of any such expenditures, knowing that such expenditures
are likely to result in the organization not being described in section
501(cX3), a tax equal to 5 percent of the amount of such expendi-
tures, unless such agreement is not willful and is due to reasonable
cause. The tax imposed by this subsection shall be paid by any
manager who agreed to the making of the expenditures.

“{c) ORGANIZATIONS TO WHICH SECTION APPLIES.—

“(1) IN GENERAL.—Except as provided in paragraph (2), this
section shall apply to any organization which was exempt (or
was determined by the Secretary to be exempt) from taxation
under section 501(a) by reason of being an organization de-
scribed in section 501(cX3).

“(2) Exceprions.—This section shall not apply to any
organization—

“(A) to which an election under section 501(h) applies,

“(B) which is a disqualified organization (within the
meaning of section 501(h)5)), or

“(C) which is a private foundation.

“(d) DEFINITIONS.—

“(1) LoBBYING EXPENDITURES.—The term °‘lobbying expendi-
ture’ means any amount paid or incurred by the organization in
carrying on propaganda, or otherwise attempting to influence
legislation.

“(2) ORGANIZATION MANAGER.—The term ‘organization man-
ager’ has the meaning given to such term by section 4955(fX2).

“(3) JOINT AND SEVERAL LIABILITY.—If more than 1 person is
liable under subsection (b), all such persons shall be jointly and
severally liable under such subsection.”

(b) BurpEN OF ProoF.—Subsection (b) of section 7454 (as amended
by this Act) is amended by striking out “the burden of proof”’ and
inserting in lieu thereof “, or whether an organization manager (as
defined in section 4912(d)2)) has ‘knowingly’ agreed to the making
of disqualifying lobbying expenditures within the meaning of section
4912(b), the burden of proof™.

(c) TEcHNIcAL AMENDMENT.—Paragraph (1) of section 6501(]) is
amended by striking out “by chapter 42 (other than section 4940)”
and inserting in lieu thereof “by section 4912, by chapter 42 (other
than section 4940),”.

(d) CLEricar. AMENDMENT.—The table of sections for chapter 41 is
amended by adding at the end thereof the following new item:

“Sec. 4912. Tax on disqualifying lobbying expenditures of certain organiza-
tions.”
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26 USC 4912 (e} EFFECTIVE DATE.—The amendments made by this section shall
note. aﬁ)plyA to taxable years beginning after the date of the enactment of
this Act.

Approved December 22, 1987.
Certified April 20, 1988.
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TITLE X—REVENUES
CONTENTS OF REVENUE PROVISIONS (TITLE X)

PART 1. REVENUE-INCREASE PROVISIONS
1. Individual Tax Provisions
A. Income Tax Provisions
1. Deny eligibil(iity of overnight camp expenses for child and dependent care
credit
2. Limitation on deduction for qualified residence interest
3. One year delay in application of two percent floor to indirect deductions
through regulated investment companies
B. Employee Benefits
1. Limitation on taxable benefit option under cafeteria plans
2. Definition of active participant for IRA deduction
C. Limitation on Nonrecognition for Like-Kind Exchanges of Real Property
II. Business Tax Provisions
A. Accounting Provisions o
Repeal of vacation pay reserve
. Completed contract method
. Treatment of past service pension costs under uniform capitalization rules
. Interest on debt used to purchase or carry tax-exempt obligations
. Installment sales
. Continuing-care facilities
Current accrual of market discount on bonds
. Accrual accounting for certain farm corporations
. Amortization of customer base intangibles
10. Changes in required taxable years for partnerships, S corporations and per-
sonal service corporations
B. Partnership Provisions
1. Certain publicly traded partnerships treated as corporations
2. Treatment of publicly traded partnerships under the passive loss rule
3. Treatment of publicly traded partnerships for unrelated business income tax
4. Treatment of certain partnership allocations
5. Collection of tax from partnerships
6. Study of tax treatment of publicly traded partnerships
C. Corporate Provisions
1. Computation of earnings and profits for purposes of intercorporate dividends
and stock basis adjustments (overruling of Woods Investment Co.

case
. Denial of graduated tax rates for personal service corporations
. Limitation on consolidated return pass-through
. Tax benefited transfers through intercorporate dividends received deduction;
preferred stock loss transfers
. Deduction of interest on corporate acquisition indebtedness
. Reduction in tax avoidance in certain corporate dispositions ("mirror” subsid-
iary transactions)
. Special rules for hostile corporate acquisitions and greenmail payments
. Limitation on NOL carryforwards of corporation following worthless stock de-
duction by 50-percent shareholder
9. Tax loss mergers and acquisitions
10. LIFO recapture on conversion from C corporation to S corporation
11. Regulated Investment Companies
D. Corporate Minimum Tax
E. Foreign Tax Provisions
1. Treatment of South African income
2. Imported property income
F. Insurance Provisions
1. Interest rate used in computing tax reserves for life insurance companies
2. Treatment of foreign insurance companies
3. Treatment of mutual life insurance company policyholder dividends for pur-
poses of the alternative minimum tax book preference
4, Treatment of certain insurance syndicates
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G. Treatment of Net Investment Income of Trade Associations
II1. Estimated Tax Provisions
1. Corporate estimate tax reform
2. Revised withholding certificates required to be put into effect more promptly
3. Estimated tax penalties for 1987
IV. Estate and Gift Taxes
1. Extension of 1987 tax rates
2. Graduated rates and unified credit
3. State death tax credit
4. Special valuation rules: minority discounts and estate freezes
5. Estate tax deduction for sales to an ESOP
V. Excise Taxes; User Fees
A. Excise Taxes
1. Telephone excise tax: 3-year extension .
2. Collection of diesel fuel and certain other motor fuels taxes on sales to retail-
ers
3. Extension of termination date for coal excise tax rate
4. Highway excise tax exemptions for private buses
B. User Fees
1. Internal Revenue Service fees
2. Extension and increase in certain alcohol, tobacco, and firearms occupational
taxes
VI. Other Revenue-Increase Provisions
A. Application of Targeted Jobs Tax Credit for Wages Paid During Period of Labor
Dispute
B. lllegal Federal Irrigation Subsidies
C. Compliance
1. Escheat of refunds
2. Sense of Congress for increased IRS funding for taxpayer assistance and en-
forcement
D. Tax-Exempt Bonds
1. Tax-exempt bonds to acquire nongovernmental output property
2. Indian tribal government bonds
PART 2. TECHNICAL CORRECTIONS
PART 3. MISCELLANEOQOUS TAX PROVISIONS
PART 4. TAX-E])E)éEMPT ORGANIZATIONS’ LOBBYING AND POLITICAL ACTIVI-
TI
A. Disclosure Requirements
1. Disclosurebby certain tax-exempt organizations of nondeductibility of contri-
utions
2. Public inspection of exemption application and annual information returns of
tax-exempt organizations
3. Additional information on annual information returns of section 501(cX3) or-
ganizations
4. Required disclosure that certain information or services sold by tax-exempt
organizations are available free from the Federal Government
B. Political Campaign Activities and Lobbying Activities of Section 501(cX3) Organi-
zations.
1. Clarification of prohibited political campaign activities
2. Status of organization after loss of exemption under section 501(cX3) because
of political campaign activities
3. Excise taxes on political expenditures of charitable organizations
4. Additional enforcement authority in the case of flagrant political expendi-
tures by charitable organizations
5. Excise tax on disqualifying lobbying expenditures of certain charitable orga-
nizations
APPENDIX. ESTIMATED BUDGET EFFECTS OF REVENUE PROVISIONS OF
CONFERENCE AGREEMENT
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PART 1. REVENUE-INCREASE PROVISIONS

I. InpiviDUAL TAX PROVISIONS
A. INCOME TAX PROVISIONS

1. Deny eligibility of overnight camp expenses for child and
dependent care credit

Present law

An income tax credit is available for up to 30 percent of a limit-
ed dollar amount of employment-related child and dependent care
expenses for a child or other dependent who is under the age of 15,
or a physically or mentally incapacitated dependent or spouse (sec.
21).

Eligible employment-related expenses are limited to $2,400
($4,800 if there are two or more qualifying individuals). The 30-per-
cent credit rate is reduced by one percentage point for each $2,000
(or fraction thereof) of AGI above $10,000, but not below 20 percent
for AGI above $28,000.

Expenses eligible for the credit include costs incurred by the tax-
payer for day care, nursery school, a housekeeper or other home
care, and summer camps, including overnight camps.

House bill

Under the House bill, expenses incurred by a taxpayer for an
overnight camp are ineligible for the child and dependent care
credit. The provision is effective for taxable years beginning on or
after January 1, 1988.

Senate amendment
The Senate amendment is the same as the House bill.

Conference agreement

The conference agreement follows the House bill and the Senate
amendment.

2. Limitation on deduction for qualified residence interest
Present law

Qualified residence interest (i.e., interest on debt secured by a
principal or second residence) is deductible notwithstanding the
general rule making personal interest nondeductible. Qualified res-
idence interest is limited to interest on debt up to the amount of
the cost of the residence (including improvements), plus debt for
educational and medical expenses (up to fair market value).

It is not clear under present law that mobile homes used on a
transient basis and boats are specifically excluded from the defini-
tion of a second residence.

House bill

The House bill provides that qualified residence interest is limit-
ed to (1) debt to acquire or substantially improve a principal or
second residence (up to a total debt of $1 million), plus (2) other
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déabt (not in excess of $100,000) secured by a principal or second res-
idence.

Mobile homes used on a transient basis and boats cannot qualify
as a second residence.

The provisions apply to taxable years beginning after December
31, 1987. Indebtedness incurred on or before October 13, 1987 (in-
cluding certain refinancings of that indebtedness) is grandfathered.

Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill except that the
agreement does not contain the provision in the House bill relating
to boats and mobile homes.

The conferees anticipate that Treasury regulations will be issued
under section 6050H requiring reporting by mortgage interest re-
cipients of any information necessary to enforce the limitation on
qualified residence interest.

3. One-year delay in application of two-percent floor to indirect
deductions through a regulated investment company

Present law

For taxable years beginning after December 31, 1986, miscellane-
ous itemized deductions generally are allowable only to the extent
that they exceed two percent of the taxpayer’s adjusted gross
income (sec. 67). The two-percent floor applies with respect to indi-
rect deductions through certain pass-through entities, including
regulated investment companies (RICs), commonly called “mutual
funds.” The two-percent floor does not apply with respect to certain
other pass-through entities, including real estate investment trusts,
cooperatives, and certain trusts and estates.

House bill
No provision.!
Senate amendment.
No provision.

Conference agreement

Under the conference agreement, the two-percent floor applies to
indirect deductions through a publicly offered RIC only for taxable
years beginning after December 31, 1987.

A publicly offered RIC is a RIC, the shares of which are (1) con-
tinuously offered pursuant to a public offering (within the meaning
of sec. 4 of the Securities Act of 1933, as amended), (2) regularly
traded on an established securities market, or (3) held by or for no
fewer than 500 persons at all times during the taxable year. The
provision authorizes the Treasury to prescribe regulations decreas-

! Subtitle C of title X of the House bill contains a provision under which the two-percent floor
does not apply to indirect deductions with respect to publicly offered RICs. Subtitle C provisions
generally are not included in the conference agreement.

1987-3 C.B.

197



198

918

ing the minimum 500-shareholder requirement in the case of RICs
that experience a loss of shareholders through net redemptions of
their shares.

The provision is effective for taxable years beginning after De-
cember 31, 1986.

B. EMPLOYEE BENEFIT PROVISIONS

1. Limitation on taxable benefit option under cafeteria plan

Present law

Under present law, compensation generally is taxable to employ-
ees when actually or constructively received. An amount is con-
structively received by a taxpayer if it is made available to the tax-
payer or the taxpayer has an election to receive such amount.

There are various exceptions to this basic principle of construc-
tive receipt. Under one exception, no amount is included in the
income of a participant in a cafeteria plan meeting certain require-
ments solely because, under the plan, the participant has an elec-
tion to receive a taxable benefit (sec. 125). Nontaxable benefits that
may be available under a cafeteria plan include, for example,
health coverage, group-term life insurance, and dependent care as-
sistance. The cafeteria plan exception from the principles of con-
structive receipt generally also applies for purposes of the Federal
Insurance Contribution Act (FICA) and the Federal Unemployment
Tax Act (FUTA).

House bill

Under the House bill, the cafeteria plan exception to the con-
structive receipt principle is limited to $500. Thus, for example, if
an employee is eligible under a cafeteria plan to reduce her salary
by $1,500 to buy health coverage or to take the $1,500 in taxable
benefits, the employee is in constructive receipt of $1,000 under the
bill, which is the excess of the taxable benefits available over $500.
This would apply even if she elected to acquire $1,500 of health
coverage under the cafeteria plan. Of course, if the employee in
this example elected to receive $1,500 in cash, such employee would
only include this $1,500 once; i.e., the employee would not include
the §1,000 constructively received and include an additional $1,500
actually received.

The %'500 limit applies on an individual basis, rather than a plan
basis, so that, for purposes of the limit, all cafeteria plans of all
employers in which an individual participates are aggregated. Cor-
respondingly, the limit applies to the individual’s taxable year. In
addition, the employer is required to report on its employees’
Forms W-2 the amount of taxable benefits available but not chosen
by any employee.

The $500 limit on the cash option applies under the bill for FICA
and FUTA purposes.
31T51;§ 7provision applies to taxable years beginning after December

Senate amendment
No provision.
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Conference agreement
The conference agreement follows the Senate amendment.

2. Definition of active participant for IRA deduction

Present law

Under present law, a taxpayer is permitted to make deductible
IRA contributions up to the lesser of $2,000 or 100 percent of com-
pfensation (earned income, in the case of a self-employed individual)
1 .

(1) in the case of a taxpayer who is not married, the taxpay-
er either (a) has adjusted gross income (AGI) that does not
exceed the applicable dollar amount or (b) is not an active par-
ticipant in an employer-maintained retirement plan for any
part of the plan year ending with or within the taxable year;

(2) in the case of married taxpayers filing a joint return,
either (a) the couple has AGI that does not exceed the applica-
ble dollar amount or (b) neither spouse is an active participant
in an employer-maintained retirement plan for any part of the
plan year ending with or within the taxable year; or

(3) in the case of a married taxpayer filing separately, the
taxpayer either (a) has AGI that does not exceed the applicable
dollar amount or (b) neither spouse is an active participant in
an employer-maintained retirement plan for any part of the
plan year ending with or within the taxable year.

For purposes of the active-participant rule, an employer-main-
tained retirement plan means (1) a qualified pension, profit-shar-
ing, or stock bonus plan; (2) a qualified annuity plan (sec. 403(a));
(3) a simplified employee pension (sec. 408(k)); (4) a plan established
for its employees by the United States, by a State or political subdi-
vision, or by any agency or instrumentality of the United States or
a State or political subdivision (other than an unfunded deferred
compensation plan of a State or local government (sec. 457)); (5) a
plan described in section 501(c)(18); or (6) a tax-sheltered annuity
(sec. 403(b)).

In a recent Tax Court decision (Porter v. Commissioner, 88 T.C.
No. 28 (March 5, 1987)), it was held that Article III judges are not
employees of the United States and, therefore, are not active par-
ticipants in a plan established for its employees by the United
States. Whether or not an individual is an employee also is rele-
vant for other purposes under the Code, such as for the exclusion
(cif certain benefits from income and the eligibility for certain de-

uctions.

House bill

Under the House bill, the decision in Porter v. Commissioner is
overturned, and Federal judges are treated as employees for
income tax purposes and as active participants for purposes of the
éRA1 s;18e7duction limit, effective for years beginning after December

1, .

Senate amendment
No provision.
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Conference agreement
The conference agreement follows the House bill.

C. LIMITATION ON NONRECOGNITION FOR LIKE-KIND EXCHANGE OF REAL
PROPERTY

Present law

Gain or loss is not recognized on the exchange of business or in-
vestment property for property of a like-kind. In general, any kind
of real property is treated as of like kind with all other real estate.

House bill

The amount of gain that a taxpayer can defer from the exchange
of real property under this provision will be limited to $100,000 per
year. The provision applies to exchanges after October 13, 1987,
unless pursuant to a binding contract in effect on that date.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the Senate amendment.

I1. Business Tax Provisions
A. ACCOUNTING PROVISIONS

1. Repeal of vacation pay reserve

Present law

Under present law, an accrual method taxpayer may elect to
deduct an amount representing a reasonable addition to a reserve
for vacation pay earned during a year if the amount is paid to em-
ployees during the year or within 8% months after the end of the
year.

House bill

The House bill repeals the special election that allows accrual
method taxpayers a deduction for additions to a reserve for vaca-
tion pay. The amount allowed as a deduction for vacation pay for
any taxable year generally is limited to the amount of vacation pay
earned during the year to the extent that (1) the amount is paid to
employees during the year, or (2) the amount is vested as of the
last day of the year and is paid to employees within 2% months
after the end of the year.

The repeal of the vacation pay election is effective for taxable
years beginning after December 31, 1987. The adjustment required
by the change in method of accounting generally is required to be
take;1 into account ratably over 4 taxable years (i.e., 25 percent per
year).

Senate amendment

The Senate amendment is the same as the House bill, except
that the adjustment required by the change in method of account-
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ing generally is required to be taken into account as follows: (1) 10
percent for the taxable year of change; (2) 50 percent for the first
taxable year beginning after the taxable year of change; (3) 15 per-
cent for the second taxable year beginning after the taxable year of
change; and (4) 25 percent for the third taxable year beginning
after the taxable year of change. Under the Senate amendment, if
Rev. Proc. 84-74, 1984-2 C.B. 736, requires the adjustment to be
taken into account over a period of less than 4 taxable years, the
adjus(t‘iment is to be taken into account ratably over the shorter
period.

Conference agreement

The conference agreement follows the Senate amendment with
modifications. The conference agreement provides that vacation
pay earned during any taxable year, but not paid to employees on
or before the date that is 2% months after the end of the taxable
year, is deductible for the taxable year of the employer in which it
is paid to employees. This provision is an exception to the general
rule for deferred compensation and deferred benefits pursuant to
which an employer is allowed a deduction for the taxable year of
the employer in which ends the taxable year of the employee in
which the compensation or benefit is includible in gross income.

A change from the reserve method of accounting for vacation
pay to the method required by the conference agreement is treated
as a change in method of accounting that is initiated by the tax-
payer and made with the consent of the Secretary of the Treasury.
The net amount of the adjustment required by the change in
method of accounting equals the excess of (1) the amount in the va-
cation pay account as of the last day of the taxable year immedi-
ately preceding the taxable year of change over (2) the amount of
accrued vacation pay as of the close of the taxable year immediate-
ly preceding the taxable year of change that is paid within 2%
months after the close of such taxable year. This amount is to be
reduced by the balance in the suspense account as of the close of
the taxable year immediately preceding the taxable year of change.

The net amount of the adjustment as reduced by the balance in
the suspense account generally is required to be included in income
as follows: (1) 25 percent for the taxable year of change; (2) 5 per-
cent for the first taxable year beginning after the taxable year of
change; (3) 35 percent for the second taxable year beginning after
the taxable year of change; and (4) 35 percent for the third taxable
year beginning after the taxable year of change. As under the
Senate amendment, if Rev. Proc. 84-74, 1984-2 C.B. 736, requires
the adjustment to be included in income over a period of less than
4 taxable years, the adjustment is to be included in income ratably
over the shorter period.

The conferees intend that net operating losses will be allowed to
offset the adjustment, tax credit carryforwards will be allowed to
offset any tax attributable to the adjustment, and, for purposes of
determining liability for estimated taxes, the adjustment will be in-
cluded in income ratably throughout the year in question.
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2. Completed contract method

Present law

Taxpayers engaged in the production of property under a long-
term contract must compute income from the contract under the
percentage of completion method or the percentage of completion-
capitalized cost method. An exception is provided for certain small
businesses with respect to construction contracts to be completed
within two years.

Under the percentage of completion method, the taxpayer must
include in gross income for the taxable year an amount based on
the product of (1) the gross contract price and (2) the percentage of
the contract completed during the taxable year. The percentage of
a contract completed during the taxable year is determined by
comparing costs incurred with respect to the contract during the
year with the estimated total contract costs.

Under the percentage of completion-capitalized cost method, the
taxpayer must take into account 40 percent of the items with re-
spect to the contract under the percentage of completion method.
The remaining 60 percent of the items under the contract must be
taken into account under the taxpayer’s normal method of account-
ing. For example, if the taxpayer’s normal method of accounting is
the completed contract method, income from a contract is included
and contract costs are deducted upon final completion of the con-
tract. All costs that directly benefit or are incurred by reason of a
taxpayer’s long-term contract activities must be allocated to its
long-term contracts in a manner similar to that provided in Treas-
ury regulations under section 451 for extended period long-term
contracts.

House bill

Under the House bill, income from a long-term contract must be
reported under the percentage of completion method. A long-term
contract is defined in the same manner as under present law. The
bill preserves the present-law exceptions for certain construction
contracts.

The provision is effective for contracts entered into after October
13, 1987. An exception is provided for certain ‘“qualified ship con-
tracts.” A “qualified ship contract” is a contract for the construc-
tion in the United States of not more than 5 ships 2 that meet cer-
tain other requirements. Such ships must not be constructed (di-
rectly or indirectly) for the Federal Government and the taxpayer
must reasonably expect to complete such contract within 5 years of
the contract commencement date.

Senate amendment
No provision.

Conference agreement

The conference agreement changes the percentage of completion-
capitalized cost method of computing income from long-term con-

2 For this purpose, the term “ship” is intended to include only seagoing vessels.
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tracts. Seventy percent (versus 40 percent under present law) of
items with respect to such a contract must be taken into account
under the percentage of completion method. The remaining 30 per-
cent (versus 60 percent under present law) are taken into account
under the taxpayer’s normal method of accounting. The look-back
method of section 460(b)3) is applied to the 70 percent taken into
account under the percentage of completion method.

For this purpose, a taxpayer’s normal method of accounting gen-
erally is considered to be the method of accounting it used for long-
term contracts prior to February 28, 1986 (the effective date of the
percentage of completion-capitalized cost method). Thus, any
change in the taxpayer’s normal method of accounting requires the
consent of the Commissioner of Internal Revenue. It 1s anticipated
that the criteria and methods used by the taxpayer, including those
criteria and methods used to determine if an item is ‘“unique,”
prior to February 28, 1986, in determining if a particular contract
was a long-term contract will continue to be used by the taxpayer.

The provision of the conference agreement is effective for con-
tracts entered into after October 13, 1987. The exception for certain
“qualified ship contracts” in the House bill is included in the con-
ference agreement.

3. Treatment of past service pension costs under uniform
capitalization rules

Present law

In general, uniform capitalization rules govern the inclusion in
inventory or capital accounts of all costs incurred in manufactur-
ing, construction, and other types of activities involving the produc-
tion of real or tangible personal property, or incurred in acquiring
or holding property for resale. In the legislation mandating a uni-
form set of capitalization rules, Congress directed the Treasury De-
partment generally to model the regulations implementing these
rules after the regulations issued under section 451. dealing with
capitalization of costs in connection with extended period long-term
contracts.

The extended period long-term contract regulations require capi-
talization of all direct costs and an allocable portion of indirect
costs such as general and administrative and overhead costs. Tem-
porary and proposed regulations issued by the Treasury Depart-
ment provide that contributions to a pension or annuity plan are
not subject to the uniform capitalization rules to the extent they
represent past service costs within the meaning of section 412 (con-
taining rules for actuarial funding of pension plans).? Such costs
are, subject to other limitations in the Code, currently deductible.
If the taxpayer’s actuarial funding method does not distinguish be-
tween current and past service costs, all pension costs must be
treated as current service costs, which are subject to capitalization.

House bill
No provision.

3 Temp. and Prop. Reg. sec. 1.263A-1T(bX2XvXHX1).

1987-3 C.B.

203



204

924

Senate amendment

Under the Senate amendment, past service costs are subject to
the uniform capitalization rules. Thus, an allocable portion of all
otherwise allowable pension costs, whether relating to current or
past services, must be included in the basis of the property pro-
duced by the taxpayer or held for resale by the taxpayer.

The provision is effective for taxable years beginning after De-
cember 31, 1987. The amount of any section 481 adjustment re-
quired by the amendment (that is, the adjustment reflecting pen-
sion costs deducted by a taxpayer in taxable years beginning before
January 1, 1988) must be included in income over a period not ex-
ceeding four years.

Conference agreement

The conference agreement generally follows the Senate amend-
ment with respect to costs allocable to property produced by the
taxpayer or held for resale by the taxpayer. The conference agree-
ment also provides that costs allocable to a long-term contract
under section 460(c) include an allocable portion of all otherwise al-
lowable pension costs, whether relating to current or past services.
The provision does not affect long-term contracts that are not sub-
ject to the cost allocation rules of section 460(c), including those
construction contracts described in section 460(e).

For costs allocable to property (other than inventory) produced
by the taxpayer, the provision is effective for costs incurred after
December 31, 1987, in taxable years ending after such date.

A separate rule is provided for costs allocable to property that is
inventory in the hands of the taxpayer. In such a case, the provi-
sion of the conference agreement is effective for taxable years be-
ginning after December 31, 1987, and is considered to be a change
in the taxpayer’s method of accounting. Such change in the taxpay-
er's method of accounting is treated as initiated by the taxpayer,
with the consent of the Secretary of the Treasury, and the net ad-
justment required by section 481 is taken into account over a
period not to exceed four years. The conferees intend that the
timing of the section 481 adjustment will be determined under the
provisions of Revenue Procedure 84-74, 1984-2 C.B. 736. In addi-
tion, the conferees intend that (i) net operating loss carryforwards
will be allowed to offset any positive section 481 adjustment; (ii) tax
credit carryforwards will be allowed to offset any tax attributable
to the section 481 adjustment; and (iii) for purposes of determining
estimated tax payments, the section 481 adjustment will be recog-
nized ratably throughout the taxable year in question.

For costs allocable to long-term contracts for which section 460 is
effective, the provision of the conference agreement applies to costs
incurred after December 31, 1987, in taxable years ending after
such date. Section 460 generally is effective for contracts entered
into after February 28, 1986. Thus, this provision of the conference
agreement does not apply to costs incurred with respect to con-
tracts entered into on or before February 28, 1986.
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4. Interest on debt used to purchase or carry tax-exempt obligations
Present law

Interest expense allocable to installment obligations of State
or local governments

Present law disallows a deduction for interest on indebtedness in-
curred or continued to purchase or carry obligations the interest on
which is not subject to tax (tax-exempt obligations). Debt incurred
in the business of selling items on the instaliment method to State
and local governments generally is not considered incurred to pur-
chase or carry the resulting tax exempt installment obligations,
and, therefore, interest on such debt generally is not disallowed
under the interest disallowance rule.

De minimis rule

Under present law, a deduction for interest generally is disal-
lowed only when the related indebtedness is incurred or continued
for the purpose of purchasing or carrying tax-exempt obligations.
In the case of an individual, interest on indebtedness generally is
nct disallowed if during the taxable year the average adjusted basis
of the tax-exempt obligations does not exceed 2 percent of the aver-
age adjusted basis of the individual’s portfolio investments and
trade or business assets. In the case of a corporation, interest on
indebtedness generally is not disallowed if during the taxable year
the average adjusted basis of the tax-exempt obligations does not
exceed 2 percent of the average adjusted basis of all assets held in
the active conduct of the trade or business. These safe harbors are
inapplicable to financial institutions and dealers in tax-exempt ob-
ligations.

House bill

Disallowance of interest expense allocable to installment obli-
gations of State or local governments

Under the House bill, a taxpayer that holds one or more tax-
exempt installment obligations acquired after December 31, 1987, is
denied a deduction for the portion of the taxpayer’s otherwise de-
ductible interest expense that is allocable to such tax-exempt in-
stallment obligations. The disallowance rule is effective for taxable
years ending after December 31, 1987.

De minimis rule

The House bill establishes a statutory de minimis rule for tax-
exempt obligations that are held by any taxpayer other than a fi-
nancial institution. Under this de minimis rule, which applies in
lieu of any other de minimis rule prescribed by the Treasury Secre-
tary, interest on indebtedness is not disallowed for any taxable
year if the average adjusted basis of tax-exempt obligations does
not exceed the lesser of (1) $1 million or (2) 2 percent of the average
adjusted basis of all assets held by the taxpayer. The de minimis
rule applies to taxable years ending after December 31, 1987.
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Senate amendment
No provision.

Conference agreement
The conference agreement follows the Senate amendment.

5. Installment sales

Present law

Under present law, a taxpayer who sells property ordinarily
must recognize gain or loss at the time of the sale. However, a tax-
payer who is eligible to use the installment method may defer the
payment of tax and recognize gain from a sale of property in pro-
portion to the payments received.

In general, the installment method may be used to report gain
from the sale of personal property by dealers in personal property
who regularly sell on the installment plan or from the sale of other
property where at least one payment is to be received after the end
of the taxable year of the sale.

Use of the installment method is not allowed for sales pursuant
to a revolving credit plan and for sales of publicly traded property.
In addition, use of the installment method generally is limited
under the “proportionate disallowance rule” for dealer sales of real
property and dealer sales of personal property eligible to be report-
ed on the installment method, as well as for sales of real property
used in the taxpayer’s trade or business or held for the production
of rental income where the selling price of such real property is
greater than $150,000. Under the proportionate disallowance rule,
a pro rata portion of the taxpayer’s indebtedness is allocated to,
and is treated as a payment on, the installment obligations of the
taxpayer.

At the election of the seller, installment obligations arising from
certain sales of residential lots and ‘“timeshares” are not subject to
the proportionate disallowance rule. Rather, such taxpayers may
compute their tax liability under the installment method and are
required to pay interest on the amount of deferred tax attributable
to the use of the installment method.

The installment method may not be used for purposes of the al-
ternative minimum tax for sales that are subject to the proportion-
ate disallowance rule. The installment method may be used, howev-
er, for purposes of the alternative minimum tax for sales of resi-
dential lots and ‘“timeshares” with respect to which a taxpayer
elects to use the installment method and pay interest on the de-
ferred tax.

Generally, if an installment obligation is disposed of, gain (or
loss) is recognized equal to either (1) the difference between the
amount realized and the basis of the obligation in the case of a sat-
isfaction at other than face value or a sale or exchange of the obli-
gation, or (2) the difference between the fair market value of the
obligation at the time of the disposition and the basis of the obliga-
tion in the case of any other disposition. The basis of the obligation
is equal to the basis of the property sold plus the amount of gain
previously recognized. In general, the mere pledge of an install-
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ment obligation as collateral for a loan is not treated as a disposi-
tion.

House bill
No provision.*
Senate amendment

In general

The Senate amendment repeals the installment method for dis-
positions of property by dealers (‘“dealer disposition™), effective for
dispositions occurring after December 31, 1987. Generally, all pay-
ments to be received from a dealer disposition of property are
treated as received in the year of disposition.

Definition of dealer disposition

A “dealer disposition” is defined for purposes of the repeal of the
installment method as any disposition of personal property by a
person who regularly sells or otherwise disposes of property on the
installment plan. A dealer disposition also includes any disposition
of real property that is held by the taxpayer for sale to customers
in the ordinary course of the taxpayer’s trade or business.

A dealer disposition does not, however, include certain disposi-
tions of residential lots or “timeshares” if the taxpayer elects to
pay interest on the amount of deferred tax attributable to the use
of the installment method. Additionally, a dealer disposition does
not include a disposition of property used or produced in the trade
or business of farming. Thus, the present-law installment method
rules applicable to (1) dispositions of residential lots or ‘“time-
shares” with respect to which interest is paid and (2) dispositions of
property used or produced in the trade or business of farming, are
not affected by the amendment.

Effective date.—The repeal of the installment method for dealer
dispositions is effective for dispositions occurring after December
31, 1987. The treatment of an installment obligation arising out of
a dealer disposition occurring before March 1, 1986, is not affected
by the amendment.

An applicable installment obligation arising out of a dealer dis-
position occurring after February 28, 1986, and before January 1,
1988, continues to be subject to the proportionate disallowance rule
for taxable years ending after December 31, 1986, and beginning
before January 1, 1988. Any gain from an installment obligation
arising out of a dealer disposition occurring after February 28,
1986, and before January 1, 1988, that remains to be recognized as
of the first day of the first taxable year beginning after December
31, 1987,% is not to be recognized as payments are received (or

* Subtitle C of title X of the House bill contains provisions relating to installment sales. Sub-
title C provisions generally are not included in the conference agreement.

5 The amount of gain that remains to be recognized as of the first day of the first taxable year
beginning after December 31, 1987, does not include any gain that is taken into account for such
taxable year or for a later taxable year under the 1986 Act transition rule for sales of real prop-
erty by dealers (sec. 811(cX6) of the 1986 Act). Similarly, the amount of gain that remains to be
recognized as of the first day of the first taxable year geginning after December 31, 1987, is not
affected by the 1986 Act transition rule that permits the delayed payment of certain tax for

Continued
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treated as received under the proportionate disallowance rule) in a
later taxable year. Instead, the amount of the gain that remains to
be recognized from such installment obligations is to be taken into
account as a section 481(a) adjustment over a period beginning with
the first taxable year that begins after December 31, 1987. The
amount of the section 481(a) adjustment is to be taken into account
under the principles of Rev. Proc. 84-74, 1984-2 C.B. 736, but the
adjustment period generally is 4 taxable years rather than 6 tax-
able years. In determining the period that the adjustment is to be
taken into account, the application of the proportionate disallow-
ance rule is not to be treated as a new method of accounting.

The Senate amendment does not affect the transition relief pro-
vided at the time the proportionate disallowance rule was enacted.

Conference agreement

Treatment of installment sales by dealers

The conference agreement follows the Senate amendment. Thus,
the repeal of the installment method for dealer dispositions applies
to dispositions occurring after December 31, 1987. The amount of
any gain from an installment obligation arising out of a dealer dis-
position occurring after February 28, 1986, and before January 1,
1988, that remains to be recognized as of the first day of the first
taxable year beginning after December 31, 1987, is to be taken into
account as a section 481(a) adjustment over a period beginning with
the first taxable year that begins after December 31, 1987. The con-
ferees intend that the exception from the proportionate disallow-
ance rule of the Tax Reform Act of 1986 and the disallowance of
the installment method for dealer dispositions under the confer-
ence agreement for certain sales of property by a manufacturer to
a dealer (sec. 811(c)(2) of the 1986 Act) applies to any manufacturer
that qualifies under the terms of that exception.

Treatment of certain installment sales by nondealers

In general.—The conference agreement contains several modifi-
cations to the present-law installment sale rules that apply to the
sale of non-farm real property that is used in a taxpayer’s trade or
business or that is held for the production of rental income where
the selling price of such real property is greater than $150,000.
First, the proportionate disallowance rule is repealed for install-
ment obligations arising out of the disposition of such real proper-
ty. Second, an interest charge is imposed on the tax that is de-
ferred under the installment method to the extent the amount of
deferred payments arising from all dispositions of such real proper-
ty during any year exceeds $5 million. Third, under the conference
agreement, if any indebtedness is secured directly by an install-
ment obligation that arises out of the disposition of such property,
the net proceeds of the secured indebtedness is treated as a pay-
ment on such installment obligation. Finally, in determining alter-

sales of personal property by dealers (sec. 811(c)7) of the 1986 Act). Each of these rules contin-
ues to apply to installment obligations arising out of dealer dispositions occurring after Febru-
ary 28, 1986, and before January 1, 1988, in taxable years beginning before January 1, 1988.
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native minimum taxable income, the installment method may be
used with respect to such dispositions of real property.

Definition of nondealer real property installment obligation.—The
provisions of the conference agreement relating to nondealer in-
stallment sales apply only to installment obligations that arise out
of the disposition of real property that is used in a taxpayer’s trade
or business or that is held for the production of rental income,
where the sales price of the real property is greater than $150,000
(“nondealer real property installment obligations’).8

The term “nondealer real property installment obligation” does
not include any installment obligation that arises out of the dispo-
sition by an individual of personal use property or the disposition
of any property that is used or produced in the trade or business of
farming. Additionally, the term ‘“nondealer real property install-
ment obligation” does not include any installment obligation that
arises out of a disposition of a residential lot or “timeshare” if the
taxpayer elects to pay interest on the amount of the deferred tax
attributable to the use of the installment method. The amount of
interest payable with respect to installment obligations arising out
of the sale of residential lots or “timeshares” is determined under
the present-law rules applicable to such obligations.

Interest charge on deferred tax.—Interest is required to be paid
with respect to the deferred tax attributable to a nondealer real
property installment obligation that arises during a year and is
outstanding as of the close of the year only if the aggregate face
amount of all nondealer real property installment obligations that
arise during a year and that are outstanding as of the close of that
year exceeds $5 million. In determining whether the $5 million
threshold has been exceeded for any taxable year, the face amount
of installment obligations arising during the year and outstanding
as of the close of the year is to be reduced by the amount treated
as a payment on such obligations for such taxable year under the
pledge rule described below. Furthermore, in applying the $5 mil-
lion threshold, all persons treated as a single employer under sec-
tion 52 are treated as one person, except as otherwise provided in
Treasury regulations.

If interest is required to be paid with respect to a nondealer real
property installment obligation that arises during any year, inter-
est must be paid for any subsequent taxable year if any of the in-
stallment obligation is outstanding at the close of that year.

The amount of interest payable with respect to any installment
obligation to which the interest rules apply equals the applicable
percentage of the deferred tax liability with respect to such obliga-
tion multiplied by the underpayment rate under section 6621 in
effect for the month with or within which the taxable year ends.
For any taxable year, the deferred tax liability with respect to any
installment obligation equals the amount of gain under the obliga-
tion that has not been recognized as of the close of the taxable year
multiplied by the maximum rate of tax in effect for such taxable

5 For purposes of determining whether the sales price of any real property exceeds $150,000,
all slales Ithat are part of the same transaction (or series of related transactions) are treated as a
single sale.
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year. This rate will vary depending on whether the taxpayer is a
corporation or is an individual, estate, or trust. o

The applicable percentage with respect to installment obligations
arising in a taxable year is the percentage determined by dividing
(1) the portion of the aggregate face amount of installment obliga-
tions outstanding as of the close of the taxable year in excess of $5
million, by (2) the aggregate face amount of the installment obliga-
tions outstanding as of the close of the taxable year. This percent-
age will not change as payments are made (or deemed made under
the pledge rule) in subsequent taxable years.

The interest computed under this provision for any taxable year
is payable as additional tax for such taxable year. The interest pay-
able under this provision, however, is treated as interest that is
subject to the general rules regarding the deductibility of interest
on an underpayment of tax (sec. 163).

The Treasury Secretary is authorized to prescribe regulations
that carry out the purposes of the interest rule including such reg-
ulations as may be necessary to address the treatment of short tax-
able years, installment obligations with contingent payments, and
pass-through entities. The conferees anticipate that the regulations
relating to short taxable years will proportionately reduce the
amount of interest payable and the $5 million threshold for any
short taxable year. The conferees also anticipate that the regula-
tions relating to contingent payments will address the treatment of
contingent payments for purposes of the $5 million threshold and
for purposes of determining the amount of gain that remains to be
recognized under an installment obligation as of the end of any
taxable year. Finally, the conferees anticipate that the regulations
relating to pass-through entities will treat the installment obliga-
tions of a partnership as owned directly by the partners in propor-
tion to each partner’s share in the partnership.

Pledging of nondealer real property installment obligations.—
Under the conference agreement, if a nondealer real property in-
stallment obligation is pledged as security for an indebtedness, the
net proceeds of the loan 7 are treated as a payment received on
such installment obligation on the later of the date that the indebt-
edness is secured or the date that the net proceeds are received by
the taxpayer. Gain is recognized with respect to such obligation in
an amount equal to the product of the net loan proceeds received
and the gross profit ratio applicable to the installment obligation.

Receipt by the taxpayer of payments on the installment obliga-
tion subsequent to the time of the pledge generally does not result
in recognition of additional gain, except to the extent that the gain
that otherwise would be recognized on account of such payments
exceeds the gain, if any, recognized as a result of the pledge. The
rule relating to nonrecognition of gain from subsequent payments
applies regardless of whether or not such payments are used to pay
any portion of the indebtedness secured by the installment obliga-
tion. The total amount of gain that can be recognized on an obliga-
tion as a result of secured loans and the receipt of payments
cannot exceed the total gain from the installment sale.

7 The net loan proceeds are equal to the gross loan proceeds less the direct expenses of obtain-
ing the loan.
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For purposes of this rule, indebtedness is secured by an install-
ment obligation to the extent that the payment of principal or in-
terest on the indebtedness is directly secured (either under the
terms of the indebtedness or any other arrangement) by an interest
in the installment obligation.

Use of installment method for alternative minimum tax pur-
poses.— Under the conference agreement, the installment method
may be used in determining alternative minimum taxable income
for all nondealer dispositions of property.

Effective dates for sales by nondealers.— The proportionate disal-
lowance rule is repealed for nondealer real property installment
obligations arising out of dispositions occurring in taxable years be-
ginning after December 31, 1987. Nondealer real property install-
ment obligations arising out of dispositions occurring after August
16, 1986, in taxable years beginning before January 1, 1988, are
subject to the proportionate disallowance rule in any later taxable
year for which a taxpayer has allocable installment indebtedness.

The interest charge applies to nondealer real property install-
ment obligations arising out of dispositions occurring in taxable
years beginning after December 31, 1987. The pledge rule applies to
any nondealer real property instalilment obligation that is pledged
after December 17, 1987, in taxable years ending after that date.

If, for any taxable year to which the proportionate disallowance
rule applies, a nondealer real property installment obligation is
pledged as security for a loan after December 17, 1987, the net pro-
ceeds of the loan are treated as payment on the installment obliga-
tion. In applying the proportionate disallowance rule for such year,
the face amount of the installment obligation shall be reduced by
the net proceeds of the loan and the allocable installment indebted-
ness for such year is not to include the amount of secured indebted-
ness.

For taxable years ending after December 31, 1986, a taxpayer
may elect, pursuant to such rules as may be prescribed by the
Treasury Secretary, to apply the interest rules contained in the
conferen agreement to dispositions occurring after August 16,
1986,% and the pledge rule to pledges occurring after August 16,
1986. If a taxpayer makes this election, the proportionate disallow-
ance rule is not to apply to installment obligations that arise from
dispositions occurring after August 16, 1986.

The provision that allows the installment method to be used in
determining alternative minimum taxable income for all nondealer
dispositions of property is effective for dispositions occurring in tax-
able years beginning after December 31, 1986. The present-law al-
ternative minimum tax treatment of installment sales occurring in
taxable years beginning before January 1, 1987, is continued.

The conference agreement does not apply to any nondealer real
property installment obligation that was specifically provided relief
at the time the proportionate disallowance rule was enacted.

& Under this election, interest would be charged with respect to installment obligations arising
during a year and outstanding as of the close of the year only if the aggregate lfi\ce amount of
installment obligations that arise during the year and that are outstanding as of the close of the
year exceeds $5 million.
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6. Certain continuing-care facilities

Present law

Under present law, certain loans bearing interest at below-
market rates are treated as loans bearing interest at a market rate
accompanied by a payment from the lender to the borrower that is
characterized in accordance with the substance of the particular
transaction (e.g., gift, compensation, dividend, etc.).

An exception from the below-market loan rule is provided for
certain loans to certain “continuing care facilities.”

House bill

The exception to the below-market loan rules for loans to certain
continuing care facilities is repealed. The provision generally is ef-
fective for loans made after October 13, 1987.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the Senate amendment.

7. Current accrual of market discount on bonds

Present law

In general, present law requires inclusion of market discount on
bonds only upon redemption or other disposition of the bond. Thus,
a taxpayer who purchases a bond after original issue at a price less
than its face amount (or adjusted issue price in the case of a bond
originally issued at a discount) does not, absent an election, include
in income any portion of the discount prior to disposition of the
bond. Except in the case of tax-exempt obligations, market discount
that accrues while the taxpayer holds such a bond is treated as or-
dinary income upon the disposition of the bond up to the amount of
the gain realized. Interest on indebtedness incurred or continued to
purchase or carry a bond with market discount is deferred to the
extent such interest does not exceed the market discount accruing
on the bond. Any interest so deferred is allowed when the market
discount is recognized.

House bill

Under the House bill, a purchaser of a market discount bond (in-
cluding a tax-exempt bond) generally must include in income annu-
ally the amount of market discount attributable to the year. The
amount of the inclusion is computed under the rules of present law
relating to the treatment of market discount on disposition of a
bond; thus, discount accrues ratably unless the taxpayer elects to
accrue on a constant interest basis. The provision does not apply to
the extent the market discount on a bond exceeds the amount that
would result in the taxpayer’s yield to maturity on the bond being
equal to three times the applicable Federal rate at the time the
bond was purchased. Special rules are provided for transfers of
market discount bonds in nonrecognition transactions.
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The bill authorizes the Treasury Department to require report-
ing by brokers regarding transactions involving market discount
bonds.

The provision is effective for bonds acquired after October 13,
1987.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the Senate amendment.

8. Accrual accounting for certain farm corporations

Present law

Entities engaged in the trade or business of farming generally
may use the cash method of accounting for such trade or business.
A corporation (other than an S corporation) that has gross receipts
in excess of $§1 million for any taxable year beginning after 1975
must use an accrual method of accounting unless it is a “family
corporation.” In general, a “family corporation” is a corporation 50
percent or more of whose stock is owned by members of the same
family (sec. 447(c)(2)).? Certain closely held corporations substan-
tially owned by two or three families on October 4, 1976, and at all
times thereafter also qualify as a family corporation (sec. 447(h)).

A partnership engaged in the trade or business of farming must
use an accrual method of accounting if it has a corporate partner
and such corporate partner would be required to use an accrual
method of accounting in connection with a farming business.

If the entity engaged in the trade or business of farming is a tax
shelter, it may not use the cash method of accounting, regardless of
whether it is also a “family corporation.”

House bill

In general

The House bill requires a family corporation to use the accrual
method of accounting unless, for each prior taxable year beginning
after December 31, 1985, such corporation (and any predecessor cor-
poration) did not have gross receipts exceeding $25 million. Gross
receipts for any taxable year of less than 12 months must be an-
nualized in order to determine if gross receipts exceed $25 million.
All corporations that are members of the same controlled group
(within the meaning of sec. 1563(a)) are treated as one corporation
for the purpose of this test. A family corporation includes those
family-owned corporations (sec. 447(c)2) of present law) and those
closely held corporations (sec. 447(h)) that are not required by
present law to use the accrual method of accounting.

9 For this purpose, the members of the same family are an individual, such individual’s broth-
ers and sisters, brothers and sisters of such individual's parents and grandparents, the ancestors
and lineal descendants of any of the foregoing, a spouse of any of the foregoing, and the estate
of any of the foregoing.
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Suspense account

If any family corporation is required by this provision of the
House bill to change its method of accounting, such corporation is
not required to take into income so much of the adjustment under
section 481 as is used to establish the opening balance of a sus-
pense account. The initial opening balance of the suspense account
is the lesser of the net adjustments that otherwise would have been
required to be taken into account under section 481 for the year of
change or the amount of such net adjustments determined as of the
close of the most recent quarter ending before October 13, 1987.

For example, a calendar year family corporation is required to
change to the accrual method of accounting effective for its taxable
year beginning January 1, 1988. The net adjustment under section
481 as of December 31, 1987, is $100,000. The net adjustment under
section 481 as of September 30, 1987, was $90,000. The opening bal-
ance of the suspense account is $90,000 and $10,000 ($100,000-
$90,000) is required to be included in income in the taxzable year
beginning January 1, 1988.

The amount placed in the suspense account is required to be
taken into income upon the occurrence of certain events. If the tax-
payer fails to meet the definition of a family corporation, the
amount of the suspense account is taken into income in the taxable
year in which the corporation ceases to be a family corporation.
Also, if the gross receipts of the corporation attributable to farming
for any taxable year decline to an amount below the gross receipts
attributable to farming for the last taxable year for which the cash
method of accounting was allowed a portion of the suspense ac-
count may be taken into income.!?® The portion taken into income
is equal to the current balance of the suspense account multiplied
by a fraction, the denominator of which is the lesser of (a) the gross
receipts of the taxpayer for the taxable year preceding the year of
change to the accrual method, or (b) the gross receipts for the most
recent year in which a portion of the suspense account was taken
into income under this rule and the numerator of which is the
amount used as the denominator in this fraction less the gross re-
ceipts for the current taxable year. For purposes of determining
the portion of the suspense account required to be taken into
income, only gross receipts from farming are taken into account.

Effective date.—The provision is effective for taxable years begin-
ning after December 31, 1987.

Senate amendment

In general

The Senate amendment generally parallels the House bill, except
that gross receipts of other entities attributed to the family corpo-
ration are limited to the family corporation’s share of such gross
receipts. Also, the portion of the section 481 adjustment used to es-
tablish the opening balance of a suspense account is the lesser of
(a) the net adjustments that otherwise would have been required to
be taken into account under section 481 for the year of change or

liz:iFor this purpose, gross receipts from taxable years of less than 12 months will be annua-
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(b) the amount of such net adjustment as of the beginning of the
taxable year preceding the year of change.

Attribution rules

Certain attribution rules apply in determining the amount of
gross receipts of a family corporation under the Senate amend-
ment. In the case of a family corporation that is part of a con-
trolled group (within the meaning of sec. 1563(a)), a percentage of
the gross receipts for the taxable year of other members of such
controlled group is allocated to the family corporation. The per-
centage used in allocating such gross receipts is equal to the per-
centage of the fair market value of stock in such other member
held, directly or indirectly, by the family corporation on the last
day of the taxable year of such other member. For this purpose,
stock excluded under section 1563(c) is not considered.

For example, a father and his son own 100 percent of Corpora-
tion A (a family corporation) and 60 percent of Corporation B. Cor-
poration A owns an additional 20 percent of Corporation B. The re-
maining 20 percent of Corporation B is held by an unrelated party.
Corporation A and Corporation B are members of the same con-
trolled group. Eighty percent (20 percent direct ownership and 60
percent indirect ownership) of the gross receipts of Corporation B
will be included with the gross receipts of Corporation A for the
purpose of determining whether Corporation A has gross receipts
in excess of $25 million.

The Senate amendment provides that the Secretary of the Treas-
ury will issue regulations to prevent gross receipts from being
taken into account of more than once as a result of the attribution
rules. For example, assume that Corporation A in the example in
the preceding paragraph sells a calf to Corporation B for $100. Cor-
poration B feeds the calf and sells it to unrelated parties for $250.
The gross receipts of Corporation B attributable to Corporation A
from this transaction would be 80 percent of the difference between
$250 and $100, since the $100 of receipts attributable to that stage
of the calf’'s development while held by Corporation A is already
taken into account in the gross receipts of Corporation A.

If a family corporation owns, directly or indirectly, any interest
in a partnership, estate, trust, or other pass-through entity, the
Senate amendment provides that the family corporation must take
into account its proportionate share of the gross receipts of such a
pass-through entity in determining the gross receipts of the family
corporation.

Effective date.—The provision is effective for taxable years begin-
ning after December 31, 1987.

Conference agreement

The conference agreement generally follows the Senate amend-
ment with one modification relating to the recapture of the sus-
fpens_ie account where a family corporation is sold outside of the
amily.

Recapture of suspense account

Under the conference agreement, the balance in the suspense ac-
count is required to be included in income in the year in which the
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corporation ceases to be a family corporation. In addition, the con-
ference agreement generally requires recapture of the suspense ac-
count if the required level of control of the corporation is trans-
ferred outside the family group that owned the corporation on De-
cember 15, 1987. Thus, in the case of a corporation that is a family
corporation because at least 50 percent of its shares are owned by a
single family (sec. 447(cX2) of present law and new sec.
447(d)2)(CXi)), recapture of the suspense account occurs any time
after December 15, 1987, a transfer of stock occurs such that more
than 50 percent of that corporation’s stock is held by individuals
who are not members of the family that held 50 percent or more of
the corporation’s stock on December 15, 1987. Similarly, in the case
of a corporation that was a family corporation because more than
65 percent of its shares are owned by not more than three families
(sec. 447(h)), recapture of the suspense account occurs any time,
after December 15, 1987, a transfer of stock occurs such that more
than 65 percent of that corporation’s stock is held by individuals
who were not members of the families that held 65 percent or more
of the corporation’s stock on December 15, 1987.

For example, 100 percent of the stock in a family corporation is
owned by an individual and her sisters. If all of the stock is trans-
ferred to an unrelated individual and the unrelated individual’s
brothers, the balance in the suspense account is required to be
taken into the income of the corporation in the year of transfer.
Nevertheless, if the stock had been transferred to the sons and
daughters of the original owners, no portion of the suspense ac-
count would be required to be taken into income as a result of the
transfer, since the shares were transferred to members of the
transferors’ family.

In conformance with the House bill and the Senate amendment,
these rules are applied to any taxpayer that is a party to any
transaction in which there is nonrecognition of gain or loss to any
party by reason of subchapter C under regulations prescribed by
the Secretary of the Treasury. The conferees anticipate that these
regulations will require the inclusion in income of the balance in
the suspense account where the ownership of the family corpora-
tion is effectively transferred outside of the transferor’s family, re-
gardless of whether the transfer is described in section 381.

Effective date.—The provision of the conference agreement is ef-
fective for taxable years beginning after December 31, 1987.

9. Amortization of customer base intangibles and similar items

Present law

Taxpayers may take depreciation or amortization deductions for
the exhaustion, wear, tear, and obsolescence of property (sec.
167(a)). No such deductions are allowed, however, with respect to
property that is not a wasting asset or property whose useful life
cannot be estimated with reasonable accuracy. Deductions are gen-
erally allowed for the costs attributed to such intangible assets as
patents or other statutory or contract rights that exist for a specif-
ic, non-extendible period of time. However, because goodwill does
not have a determinable useful life, no depreciation deduction is al-
lowed with respect to that intangible asset. Accordingly, the por-
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tion of the purchase price of a business that is allocated to goodwill
may not be amortized or depreciated. Goodwill has been defined as
the expectancy of continued patronage, for whatever reason, or as
the probability that old customers will resort to the old place.

A substantial portion of the purchase price of a business is fre-
quently allocated to certain intangible assets that represent the
value of the existing customer base, and amortized over the period
it is estimated that those customers may be lost. Courts have
upheld such deductions in some cases. In other cases, the deduc-
tions have been denied on varying grounds, including the similari-
ty of the assets to goodwill or the failure of the taxpayers to estab-
lish that the asset had a determinable useful life. The cases permit-
ting or suggesting the possibility of a deduction have not always in-
dicated whether it is necessary to take into account any expecta-
tion or evidence that new customers will replace those that die,
move away, or otherwise sever their customer relationships.

Generally, costs attributable to the creation or acquisition of an
asset that has a useful life of more than a year may not be current-
ly deducted, but must be capitalized. Goodwill typically would have
a life extending beyond one year. However, taxpayers deduct cur-
rently costs that may contribute to the creation of goodwill or to
the replacement of customer base.

If the transferor of a franchise, trademark, or trade name retains
certain significant rights, the transfer is not treated as the sale or
exchange of a capital asset (section 1253(a)). Section 1253(d)(2) of
the Code permits the transferee to deduct a lump sum payment to
such a transferor over a period of not more than 10 years, regard-
less of whether the period of the transfer exceeds 10 years or is for
an indeterminate period. Internal Revenue Service private letter
rulings have applied this provision to permit taxpayers to deduct
over 10 years payments for franchises, trademarks or trade names
made to transferors who do not retain significant rights with re-
spect to the assets.

House bill

The bill provides that any amount paid or incurred to acquire
customer base, market share, or any renewing or similar intangible
item is treated as paid or incurred for intangible property with in-
determinate useful life, and therefore is not amortizable or depre-
ciable. Section 1253(dX2) does not apply to any amount paid or in-
curred to acquire such assets.

A significant portion of the value attributed to franchises, trade-
marks or trade names would generally be considered attributed to
an asset of indeterminate useful life. In addition, section 1253(d)2)
does not apply to any payment made by the transferee of a fran-
chise, trademark or trade name to a transferor who does not retain
any significant rights.

e provision applies to acquisitions after October 13, 1987,
unless pursuant to a binding written contract in effect on that date
1and at all times thereafter. No inference is intended as to prior
aw.

Senate amendment
No provision.
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Conference agreement
The conference agreement follows the Senate amendment.

10. Election of taxable year other than required taxable year
Present law

Partnerships, S corporations, and personal service corporations
generally are required to conform their taxable years to that of
their owners, effective for taxable years beginning after December
31, 1986. An exception is made for a partnership, S corporation or
personal service corporation that establishes to the satisfaction of
the Secretary of the Treasury a business purpose for having a dif-
ferent taxable year.

House bill

In general

The House bill provides an election for a partnership, S corpora-
tion or personal service corporation that is otherwise required to
change its taxable year to retain the taxable year used by the part-
nership, S corporation or personal service corporation for its last
taxable year beginning in 1986. An election also is provided for
such entities to adopt or change to taxable years with limited de-
ferral periods, if such adoption or change does not result in a great-
er deferral than the year currently in use.

Partners in an electing partnership and shareholders in an elect-
ing S corporation are required to make enhanced estimated tax
payments. An electing personal service corporation is limited in
the amount of deductions it can take for payments to employee-
owners unless certain minimum distributions are made to employ-
ee-owners before the end of the calendar year.

Taxable years which may be elected

A partnership, S corporation, or personal service corporation is
required to use a taxable year determined by statute or regulation,
unless it makes an election under this provision. Generally, a part-
nership, S corporation or personal service corporation may elect a
different taxable year only if such taxable year results in a defer-
ral period not longer than three months. The deferral period is the
number of months between the close of the taxable period elected
and the close of the taxable year otherwise required (the required
taxable year). For example, if a taxable year ending September 30
is elected and a taxable year ending December 31 is otherwise re-
quired, the deferral period of the taxable year ending September 30
is three months.

In addition, a partnership, S corporation, or personal service cor-
poration may elect a taxable year under this provision that is the
same as the entity’s last taxable year beginning in 1986. This elec-
tion is available only if it is made for the entity’s first taxable year
be%i:ning after December 31, 1986. Such an election is not required
to be made prior to the 90th day after the date of enactment of this
Act. In the case of a partnership, S corporation, or personal service
corporation changing taxable years, an election is available only if
the deferral period of the taxable year elected is not longer than
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the shorter of three months or the deferral period of the taxable
year being changed.

A special provision is provided for C corporations that made an
election after September 18, 1986 and before January 1, 1987 to be
treated as S corporations. If such a former C corporation had a tax-
able year other than a calendar year at the time of the election to
be treated as an S corporation and elected to have a calendar year
as its taxable year as an S corporation, it may change to a taxable
year that results in a deferral period not longer than the shorter of
three months or the deferral period of the taxable year of the C
corporation prior to the election to be treated as an S corporation.

The Secretary of the Treasury is directed to prescribe regulations
as may be necessary to carry out these provisions, including but
not limited to regulations to prevent a taxpayer from obtaining an
elective taxable year that would otherwise not be available through
a change in the form of any entity.

Effect of election

Partnerships and S corporations.—In the case of an electing part-
nership or g corporation, the partners or shareholders of such
electing entity are required to make enhanced estimated tax pay-
ments. Enhanced estimated tax payments are due in four equal in-
stallments on the dates provided for the installment payments of
estimated tax. The enhanced estimated tax payments are due
whether or not the partner or S corporation shareholder otherwise
is required to make a quarterly installment payment of estimated
Federal tax. Failure to make required enhanced estimated tax pay-
ments results in the imposition of underpayment penalties in the
same manner as if the enhanced estimated tax payments were re-
quired payments of estimated income tax.

The amount of the enhanced estimated tax payment for any
partner or S corporation shareholder is an amount equal to the
product of the applicable percentage multiplied by the highest rate
of tax imposed by section 1 (35 percent for taxable years beginnin,
in 1987) multiplied by the net base year income of the partner or
corporation shareholder. The applicable percentage is determined
by the calendar year in which the applicable election year begins.
The applicable election year is the year of the partnership or S cor-
poration for which the election is in effect. The applicable percent-
age is 25 percent for applicable election years beginning in 1987
and increases by an additional 25 percent each year thereafter, so
that the applicable percentage is 100 percent for applicable election
years beginning in 1990 or thereafter.

The net base year is the year preceding the applicable election
year. The net base year income of a partner or S corporation share-
holder with respect to any partnership or S corporation is equal to
the sum of (a) the deferral ratio times the taxpayer’s distributive
share of the partnership or S corporation’s net income for the base
year, plus (b) the excess (if any) of the deferral ratio times the ag-
gregate amount of applicable payments made by the partnership or
S corporation to the taxpayer during the base year over the aggre-
gate amount of such payments made during the deferral period.

The deferral ratio is the number of months in the deferral period
divided by the number of months in the partnership’s or S corpora-
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tion’s taxable year. A partner’s distributive share of partnership
net income is the amount determined by taking into account the
partner’s distributive share of items described in sections 702(a)
and 704, other than items of credit. An S corporation shareholder’s
distributive share is the amount determined by taking into account
the shareholder’s pro rata share of items described in section
1366(a), other than items of credit. In no case may a partner’s or S
corporation shareholder’s distributive share for the purpose of this
calculation be less than zero.

Applicable payments are amounts paid or incurred by a partner-
ship or S corporation that are includible in the gross income of the
partner or shareholder, other than as part of such partner’s or
shareholder’s distributive share. The amount of such payments
made in the deferral period is the amount of such payments made
during the fiscal year before the beginning of a required taxable
year.

A taxpayer is required to make enhanced estimated tax pay-
ments for all electing partnerships or S corporations in which such
taxpayer owns shares or an interest. However, a taxpayer required
to make aggregate payments of enhanced estimated taxes for the
year of $200 or less is excused from making such payments.

An electing partnership or S corporation is required to compute
and disclose to its partners or shareholders the enhanced estimated
tax amount for each such partner or shareholder for the applicable
election year, as well as any other information the Secretary of the
Treasury may prescribe to carry out this provision. This does not,
however, release the partner or shareholder from any responsibil-
ity he may have with regard to the determination of such amount.

Personal service corporations.—An electing personal service cor-
poration is required to meet minimum distribution requirements in
the portion of the applicable election year that constitutes the de-
ferral period.!* The minimum distribution requirements for any
applicable election year are met if applicable amounts paid to em-
ployee-owners during the deferral period of the applicable election
year equal or exceed the lesser of (a) the product of (i) the applica-
ble amounts paid during the preceding taxable year, divided by the
number of months in such year, multiplied by (ii) the number of
months in the deferral period or (b) the applicable percentage of
the adjusted taxable income of the personal service corporation for
the deferral period of the applicable election year. For these pur-
poses, the applicable percentage is the average percentage (not to
exceed 95 percent) of the adjusted taxable income of the personal
service corporation that was paid out in applicable amounts over
the prior three taxable years. Adjusted taxable income is the tax-
able income for the period increased by any amount paid or in-
curred to an employee-owner that was taken into account in deter-
mining taxable income.

If a personal service corporation fails to meet the minimum dis-
tribution requirement for any applicable election year, the amount
of applicable payments it may deduct for the applicable election
year is limited to a maximum deductible amount. The maximum

11 8ince personal service corporations are required to use the calendar year, the deferral
period is the portion of the applicable election year before January 1.
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deductible amount is equal to the sum of (a) the applicable
amounts paid in the deferral period plus (b) the applicable amounts
paid in the deferral period divided by the number of months in the
deferral period multiplied by the number of months not in the de-
ferral period. Any amount paid or incurred by the personal service
corporation that would be deductible but for the maximum deduc-
tion amount is treated as paid or incurred in the succeeding tax-
able year.

Tiered structures

The committee is concerned that the use of the election in the
case of tiered structures may not yield appropriate results. Accord-
ingly, the elections provided by this provision are not available to
an entity that is part of a tiered structure, except as provided in
regulations. An example of such a tiered structure would be a cal-
endar year partnership with partners that are personal service cor-
porations with taxable years ending November 30 where the per-
sonal service corporations are in turn owned by calendar year indi-
viduals. Except as provided in regulations, neither the partnership
nor the personal service corporations described would be allowed to
use the election provided by this provision.

Effective Date.—The provision generally is effective for taxable
years beginning after December 31, 1986. The requirement that en-
hanced estimated taxes be paid by partners and shareholders of
electing entities is effective for taxable years beginning after De-
cember 31, 1987, with respect to applicable election years beginning
after December 31, 1986.

Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill with a modifica-
tion requiring an electing partnership or S corporation, rather
than the owners of such an entity, to make additional payments.
Such additional payments are treated as payments of tax imposed
by subtitle C. The conference agreement also clarifies which tiered
structures will be eligible to make the election to use a taxable
year other than the required taxable year. Further, the conference
agreement provides special rules for g corporations that were pre-
viously C corporations and denies a net operating loss carrryback
to or from any taxable year of a personal service corporation to
which an election applies.

Entity level payments

The conference agreement provides that an electing partnership
or S corporation must make a “required payment” for any taxable
year for which an election is in effect. The payment is due on April
15th of the calendar year following the calendar year in which the
election year begins, unless the Secretary of the Treasury provides
for a later date. The “required payment” is the payment of a tax
imposed by subtitle C that is due on such date. Willful failure by
an entity to comply with these rules results in the cancellation of
the election by the entity, effective from the year in which the will-
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ful failure occurred. The payment by the electing entity replaces
the requirement that the owners of such electing entities make en-
hanced estimated tax payments included in the House bill.

The “required payment” for an election year is equal to the
excess of (a) the product of the applicable percentage of the adjust-
ed highest section 1 tax rate multiplied by the net base year
income of the entity over (b) the amount of the required payment
for the preceding election year. The adjusted highest section 1 rate
is 36 percent for election years beginning in 1987, and the rate of
tax imposed by section 1 as of the end of the year preceding the
election year, plus one percentage point for all other election years.
If the required payment for any election year is negative, the
entity is entitled to a refund of such amount.

An entity’s net base year income is equal to the sum of the defer-
ral ratio multiplied by the entity’s net income for the preceding
taxable year, plus the excess of (a) the deferral ratio multiplied by
the aggregate amount of applicable payments made by the entity
during the preceding year, over (b) the aggregate amount of such
applicable payments made during the deferral period of the preced-
ing year. The deferral ratio is the ratio that the number of months
in the deferral period of the preceding taxable year bears to the
number of months in the entity’s preceding taxable year. In the
case of a partnership, net income is the amount (not less than zero)
determined by taking into account the aggregate amount of the
partnership’s items (other than credits) described in section 702(a).
In the case of an S corporation, net income is the amount (not less
than zero) determined by taking into account the aggregate
amount of the S corporation’s items (other than credits) described
in section 1366(a). In the case of an S corporation that was a C cor-
poration for such preceding taxable year, net income is the amount
(not less than zero) of its taxable income for such year. Applicable
payments are amounts paid or incurred by a partnership or S cor-
poration includible in the gross income of its owner, other than
gains from the sale or exchange of property between the owner and
the entity and dividends.

An entity does not make a “required payment” if the total of re-
quired payments for the current and all preceding election years
does not exceed $500. An amount not required to be paid is not con-
sidered to be part of the required payment for the preceding elec-
tion year for the purpose of determining the amount of the re-
quired payment for the current election year. For example, the re-
quired payment of an entity would be $400 in its first election year
and an additional $400 in its second election year before the appli-
cation of this rule. The entity does not make a required payment
for the first election year and makes a required payment of $300
for the second election year.

No interest is due or allowable with respect to the refund due an
entity in a year in which it has a negative required payment. The
Secretary of the Treasury is directed to prescribe such regulations
as may be necessary to carry out this provision, including regula-
tions requiring annualization of years of less than 12 months.
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Personal service corporations

The conference agreement generally follows the House bill with
regard to the treatment of personal service corporations electing a
taxable year other than a required taxable year. If a personal serv-
ice corporation is denied a deduction for all or part of a payment to
an owner-employee, the amount for which the deduction is denied
is treated as paid or incurred in the succeeding taxable year. No
carryback of a net operating loss is allowed either from or to an
applicable election year of a perscnal service corporation.

Tiered structures

No election to use a taxable year other than a required taxable
year may be made by an entity that is part of tiered structure
other than a tiered structure comprised of one or more partner-
ships or S corporations, all having the same taxable year. For ex-
ample, a June partnership that has traditionally used a taxable
year ending June 30 is owned by calendar year individuals and an
S corporation that has also traditionally used a taxable year ending
June 30. The partnership and S corporation may make elections
under this provision to continue to use their taxable years ending
June 30, providing the election is made by both entities.

Effective date.—The conference agreement generally has the
same effective date as the House bill. A corporation that made an
election after September 18, 1986 and before January 1, 1988 (as
long as such election has not been revoked) to be treated as an S
corporation and to have the calendar year as the taxable year of
the S corporation may elect a taxable year under this provision if
the deferral period of the taxable year elected is not longer than
the shorter of three months or the deferral period of the taxable
year used by the corporation prior to its election to be treated as
an S corporation.

B. PARTNERSHIP PROVISIONS

1. Certain publicly traded partnerships treated as corporations

Present law

Under present law, a partnership is not subject to tax at the
partnership level, but rather, income and loss of the partnership is
subject to tax at the partner’s level. A partner’s share of partner-
ship income is generally determined without regard to whether he
receives any corresponding cash distributions. Similarly, partner-
ship deductions, losses and credits are taken into account at the
partner level for tax purposes. A corporation, by contrast, general-
ly is subject to tax at the entity level, and distributions with re-
spect to corporate stock generally are subject to tax at the share-
holder level.

The Treasury regulations distinguishing partnerships from corpo-
rations currently provide that whether a business entity is taxed as
a corporation depends on which form of enterprise the entity
“more nearly” resembles (Treas. Reg. sec. 301.7701-2(a)). The regu-
lations list six corporate characteristics, two of which are common
to corporations and partnerships, and the other four of which are:
(1) continuity of life, (2) centralization of management, (3) liability
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for corporate debts limited to corporate property, and (4) free trans-
ferability of interests. The regulations provide that an association
is treated as a corporation (rather than a partnership) for Federal
income tax purposes if it has more corporate than non-corporate
characteristics. The effect of the regulations generally is to classify
an entity as a partnership if it lacks any two of these four corpo-
rate characteristics, without further inquiry as to how strong or
weak a particular characteristic is or how th evaluation of the fac-
tors might affect overall resemblance.!

Under present law, if an entity is classified as a partnership,
income and loss are subject to tax at the partner level rather than
at the partnership level without regard to whether the partnership
is engaged in active business activities.

House bill

Under the provision, publicly traded partnerships are treated as
corporations for Federal income tax purposes. An exception is pro-
vided for certain partnerships, 90 percent or more of whose gross
income is passive-type income (as defined for purposes of the provi-
sion).

Passive-type income

Passive-type income, for purposes of the provision, is defined as
certain interest, dividends, real property rents, gains from the sale
or other disposition of real property, and income and gains from
certain natural resources activities. Also treated as passive-type
income is any gain from the sale or disposition of a capital asset or
property described in sec. 1231(b) that is held for the production of
income that is treated as passive-type income (e.g., typical commod-
ity pools).

Inadvertent terminations

The bill provides relief from classification as a corporation for
tax purposes, where a partnership inadvertently fails to meet the
requirement that 90 percent of its gross income be passive-type
income. Under this relief provision, if (1) the Secretary determines
that the failure was inadvertent, (2) the partnership takes steps
within a reasonable time to meet the 90 percent requirement, and
(3) the partnership and each holder of an interest in the partner-
ship during the failure period agree to make adjustments deter-
mined by the Secretary, then the partnership will be treated as
continuing to meet the 90 percent requirement during the failure
period. A reasonable time, for this purpose, would be one year,
unless otherwise determined in regulations.

Publicly traded partnerships

Publicly traded partnerships are defined for purposes of the pro-
vision as partnerships whose interests are (1) traded on an estab-
lished securities market, or (2) offered with the expectation that
there will be a secondary market for such interests, or (3) readily

C];Tlreas. Reg. secs. 301.7701-2 and -3; Larson v. Commissioner, 66 T.C. 159 (1976), acq. 1979-1
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tradable in a secondary market (or the substantial equivalent
thereof).

Treatment as a corporation

The bill provides that, in the case of a partnership that is treated
as a corporation under this provision, the partnership is treated as
contributing all of its assets (subject to all of its liabilities) to a
newly formed corporation in exchange for all of the corporation’s
stock. The stock of the corporaticn is treated as distributed to the
corporation in complete liquidation of the partnership. In general,
the tax consequences to the partnership, the corporation, and the
distributee holders of interests in the partnership who become
shareholders in the new corporation are governed by secs. 351 (per-
mitting tax-free contributions to corporations that are controlled
immediately after the contribution transaction), 731 and 732 (gov-
erning the treatment of liquidating distributions from partner-
ships). Rules applicable to recognition of income upon recapture of
tax benefits also apply.

Income from publicly traded partnerships that are classified as
corporations under the bill generally is treated as dividend income.
Regardless of whether such income is characterized as income or
gain (e.g., depending on whether it represents a distribution of
earnings and profits under section 301), income from such entities
is properly treated as portfolio income for purposes of the passive
loss rule.

The provision is effective after October 13, 1987, except for exist-
ing partnerships. An existing partnership is any partnership pub-
licly traded on October 13, 1987.

An existing partnership also includes a partnership with respect
to which a registration statement was filed with the Securities and
Exchange Commission on or before October 13, 1987, stating in
such registration statement as of October 13, 1987, that the part-
nership will or intends to publicly trade interests or units includ-
ing by application for listing on any national securities exchange or
local exchange or by trading in an over-the-counter market which
results in interests or units so registered to be listed on such ex-
change or available for trading in an over-thecounter market
within a reasonable time after such registration becomes effective.
The committee does not intend to grandfather partnerships where
registration statements filed on or before October 13, 1987, indicate
that there is a possibility (e.g., the general partner may determine)
that the interests or units may trade in the future, as opposed to
indicating a determination that at the time the partnership is reg-
istered with the SEC, trading will occur within a reasonable time
after the registration becoming effective.

An existing partnership ceases to be treated as such on the first
day after October 13, 1987, on which there has been a substantial
expansion of the partnership, or the activities of the partnership
have been substantially changed. Any partnership not treated as
an existing partnership, that becomes publicly traded after October
13, 1987, is treated as a corporation for tax purposes upon being
publicly traded (unless the exception relating to passive-type
income applies).
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The provision becomes effective with respect to partnerships
theretofore grandfathered under the provision for taxable years be-
ginning after December 31, 1994.

Senate amendment
No provision.
Conference agreement

The conference agreement follows the House bill, with modifica-
tions.

Under the conference agreement, as under the House bill, a pub-
licly traded partnership is treated as a corporation unless 90 per-
cent or more of its gross income consists of qualifying income.

As under the House bill, the provision does not apply to any
partnership that would be described in sec. 851(a) if it were a do-
mestic corporation. Thus, a publicly traded partnership that is reg-
istered under the Investment Company Act of 1940 generally is
treated as a corporation under the provision. The conference agree-
ment provides an exception to this rule, however, to the extent pro-
vided in regulations, in the case of a partnership that is registered
under the Investment Company Act of 1940, and a principal activi-
ty of which is the buying and selling of commodities or options, fu-
tures or forward contracts with respect to commodities (including
foreign currency transactions of a commodity pool). Thus, for exam-
ple, an existing partnership that is required to register under the
1940 Act because it is engaged in the business of investing in secu-
rities, and a principal activity of which is the buying and selling of
such commodities (or futures, options or forward contracts with re-
spect to such commodities), is treated as a partnership as provided
in Treasury regulations.

Passive-type income

Under the conference agreement, passive-type income includes
interest, dividends, real property rents, gain from the disposition of
real property, and income and gains from certain natural resources
activities. Passive-type income also includes gain from disposition
of a capital asset or property described in section 1231(b) that is
held for the production of income that is passive-type income. In
addition, passive-type income includes income and gains from com-
modities (not described in section 1221(1)) or futures, options or for-
ward contracts with respect to such commodities (including foreign
currency transactions of a commodity pool) in the case of partner-
ships, a principal activity of which is the buying and selling of such
commodities, futures, options or forward contracts (i.e., typical com-
modity pools).

In determining whether 90 percent of a partnership’s gross
income is passive-type income in the case of the sale or other dispo-
sition of real property described in section 1221(1) (i.e., inventory-
type property or property held primarily for sale to customers),
gross income is not reduced by inventory costs taken into account
in determining the gain from the disposition of the real property.

Income and gains from certain activities with respect to minerals
or natural resources are treated as passive-type income. Specifical-
ly, natural resources include fertilizer geothermal energy, and
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timber, as well as oil, gas or products thereof. For this purpose, fer-
tilizer, includes plant nutrients such as sulphur, phosphate, potash
and nitrogen that are used for the production of crops and phos-
phate-based livestock feed. For this purpose, oil, gas, or products
thereof means gasoline, kerosene, number 2 fuel oil, refined lubri-
cating oils, diesel fuel, methane, butane, propane, and similar prod-
ucts which are recovered from petroleum refineries or field facili-
ties. Oil, gas, or products thereof are not intended to encompass oil
or gas products that are produced by additional processing beyond
that of petroleum refineries or field facilities, such as plastics or
similar petroleum derivatives. Income of certain partnerships
whose exclusive activities are transportation and marketing activi-
ties is not treated as passive-type income. For example, the income
of a partnership whose exclusive activity is transporting refined pe-
troleum products by pipeline is intended to be treated as passive-
type income, but the income of a partnership whose exclusive ac-
tivities are transporting refined petroleum products by truck, or
retail marketing with respect to refined petroleum products (e.g.,
gas station operations) is not intended to be treated as passive-type
income.

In determining whether income is treated as passive-type income
under the provision, in the case of interest and real property rents,
it is not intended that amounts contingent on profits be treated as
interest or rent. Interest or rent (or other amounts) contingent on
profits involves a greater degree of risk, and also a greater poten-
tial for economic gain, than a fixed (or even a market-indexed) rate
of interest or rent, and thus is more properly regarded as from an
underlying active business activity. Under the provision, the deter-
mination of whether real property rents based on gross sales are
passive-type income is made in accordance with the rules of section
856(d), without regard to section 856(d)2)(C). Thus, real property
rents based on a fixed percentage of receipts or of gross sales are not
excluded from rents that are treated as passive-type income. Passive-
type rental income does not include income from rental or leasing of
personal property.

Publicly traded partnerships

Under the conference agreement, publicly traded partnerships
are defined as partnerships whose interests are (1) traded on an es-
tablished securities market, or (2) readily tradable on a secondary
market (or the substantial equivalent thereof).

For this purpose, an established securities market includes any
national securities exchange registered under the Securities Ex-
change Act of 1934 or exempted from registration because of the
limited volume of transactions, and any local exchange. It also in-
cludes any over the counter market. An over the counter market is
characterized by an interdealer quotation system which regularly
disseminates quotations of obligations by identified brokers or deal-
ers, by electronic means or otherwise.

A publicly traded partnership also includes a partnership whose
interests are readily tradable on a secondary market (or the sub-
stantial equivalent thereof). The conferees intend that this test be
applied to encompass in the definition of publicly traded partner-
ships those partnerships that are not traded on established securi-
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ties markets, but whose partners are nevertheless readily able to
buy, sell or exchange their partnership interests in a manner that
is comparable, economically, to trading on established securities
markets. The conferees intend that substance rather than form de-
termine whether a partnership is treated as publicly traded;
whether public trading takes place on an established securities
market or elsewhere is not determinative.

A secondary market is generally indicated by the existence of a
person standing ready to make a market in the interest. An inter-
est is treated as readily tradable if the interest is regularly quoted
by persons such as brokers or dealers who are making a market in
the interest. (See Temp. Treas. Reg. section 15a.453-1(e)4)iii).)
Thus, for example, an interest is readily tradable in a secondary
market where tge interest is traded on a market essentially equiv-
alent to an over the counter market.

The substantial equivalent of a secondary market exists where
there is not an identifiable market maker but the holder of an in-
terest has a readily available, regular and ongoing opportunity to
sell or exchange his interest through a public means of obtaining
or providing information of offers to buy, sell or exchange interests.
Similarly, the substantial equivalent of a secondary market exists
where prospective buyers and sellers have the opportunity to buy,
sell or exchange interests in a time frame and with the regularity
ag:id continuity that the existence of a market maker would pro-
vide.

If interests can be traded in a market that is publicly available,
but offers to buy or sell interests are normally not accepted in a
time frame comparable to that which would be available on a sec-
ondary market, then the interests are not treated as readily tra-
deable on the substantial equivalent of a secondary market. For ex-
ample, if interests are quoted and traded on an irregular basis as a
result of bid and asked prices listed on a computerized system, and
such interests cannot normally be disposed of within the time that
they could be disposed of on an over the counter market, then the
interests are not considered as readily tradeable on the substantial
equivalent of a secondary market.

In addition, it is not intended that partnership interests be treat-
ed as readily tradable on a secondary market or the substantial
equivalent of a secondary market where there are occasional ac-
commodation trades of partnership interests (e.g., where the gener-
al partner or the partnership sometimes purchases interests from
other partners, not pursuant to a put or call right, or where the
underwriter that handled the issuance of the partnership interests
occasionally arranges such accommodation trades. Similarly, where
the general partner provides information to its partners regarding
such partners’ desire to buy or sell interests to each other, or ar-
ranges such transfers between partners, without offering to buy or
redeem interests or issue additional interests to such partners, a
secondary market or the substantial equivalent of a secondary
market is not created.

The existence of a buy-sell agreement among the partners, with-
out more, will not cause a partnership to be treated as publicly
traded. Nor will the occasional and irregular repurchase or re-
demption by the partnership, or acquisition by the general partner,
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of interests in the partnership, cause the partnership to be consid-
ered as publicly traded under the provision. A regular plan of re-
demptions or repurchases, or similar acquisitions of interests in the
partnership such that holders of interests have readily available,
regular and ongoing opportunities to dispose of their interests, indi-
cates that the interests are readily tradable on what is the substan-
tial equivalent of a secondary market.

The conferees intend that the complicity or participation (express
or tacit) of the partnership or the general partner is relevant in de-
termining whether there is public trading of its interests. Thus, for
example, if the partnership acts to list its interests on an exchange,
it 1; é:learly participating in causing its interests to be publicly
traded.

A partnership is considered as participating in public trading of
its interests where trading is in fact taking place (even though the
partnership may not have taken explicit action to permit trading,
such as by listing on an exchange), and the partnership agreement
imposes no meaningful limitation on partners’ ability to readily
transfer their interests. For example, a provision for the discretion
of the general partner or the partnership to refuse consent to the
transfer of an interest in the partnership (or of rights to income or
other attributes of an interest in the partnership) does not, without
more, prevent a partnership from being considered publicly traded.
Similarly, the discretion of the general partner to refuse consent to
a transfer if the transfer would cause a termination of the partner-
ship for Federal income tax purposes does not cause the partner-
ship to be treated as not publicly traded. Likewise, if the general
partner must consent to any transfer of an interest in the partner-
ship, but the assignment of rights to income (or other attributes) of
the partnership is not so limited, the consent requirement does not
cause the partnership to be considered as not publicly traded.

Conversely, if the partnership agreement provides that partner-
ship interests may not be transferred (and rights to partnership
income or other attributes may not be assigned), or provides that
partners have only a restricted and limited right to transfer part-
nership interests or assign partnership income or other attributes,
then the conferees intend that occasional actual transfers of inter-
ests or assignments of rights generally will not cause the partner-
ship to be treated as publicly traded. A partner’s right to transfer
an interest or assign rights is considered as restricted and limited,
for this purpose, where the transfer of interests or assignment of
rights is permitted only in circumstances such as death or divorce
of a partner, gifts, certain types of transfers to related parties (such
as intrafamily transfers or transfers within an affiliated group
where the ownership of the interest or rights is effectively un-
changed), or in the case of an occasional accommodation transfer
by a partner.

If interests in a partnership are not traded on an established se-
curities market, and the general partner and the partnership have
the right to refuse to recognize trades in a secondary market or the
substantial equivalent thereof, and exercise the right by taking
such actions as are necessary so that trades or assignments of
rights are not in fact recognized (either by the general partner, the
partnership, the underwriter, or the depositary or any other agent
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of the partnership or general parter), then the partnership inter-
ests are not intened to be treated as publicly traded under the pro-
vision.

Inadvertent terminations

The relief provision in the case of inadvertent terminations is the
same as the House bill, except that the Treasury regulatory au-
thority with respect to adjustments is modified. The conference
agreement provides that the partnership may be treated as con-
tinuing to meet the 90 percent test with respect to gross income if
the partnership agrees to make such adjustments (including adjust-
ments with respect to the partners) as are required by the Treas-
ury Secretary with respect to the period of inadvertent termination
(and provided the other two requirements imposed under the
House bill and the conference agreement are also satisfied).

Effective date.—The provision is effective for taxable years after
December 31, 1987.

The conference agreement provides a grandfather rule similar to
the House bill, for partnerships existing on December 17, 1987, and
the provision applies to existing partnerships for taxable years be-
ginning after December 31, 1997. A partnership is not treated as an
existing partnership if there has been an addition of a substantial
new line of business. Dropping a line of business does not cause an
existing partnership to cease to be treated as such. For this pur-
pose, a substantial new line of business does not include a line of
business which was specifically described as a proposed business ac-
tivity of the partnership (not including a general grant of authority
to.conduct any business) in a registration statement or amendment
thereto filed on behalf of the partnership with the SEC on or
before December 17, 1987, but in which the partnership had not ac-
tively engaged on or before December 17, 1987.

As provided in the House bill, an existing partnership includes a
partnership that filed a registration statement with the Securities
and Exchange Commission on or before December 17, 1987 indicat-
ing that the partnership was to be a publicly traded partnership.
For this purpose, the tranfer of assets to the partnership and com-
mencement of business, substantially as described or provided for
in the registration statement (including subsequent amendments
and filings related thereto that do not add descriptions of new lines
of business), and the sale of interests in the partnership will not be
treated as the addition of a substantial new line of business. It is
not intended that the termination (within the meaning of section
708) of such a partnership as a result of the issuance or sale of
partnership interests cause the partnership not to be treated as an
existing partnership. An existing partnership also includes a part-
nership that filed a statement with a State regulatory commission
on or before December 17, 1987 seeking permission to restructure a
portion of a corporation as a publicly traded partnership (whether

or not such partnership was actually in existence on December 17,
1987).
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2. Treatment of publicly traded partnerships under the passive loss
rule

Present law

Under present law, deductions from passive trade or business ac-
tivities (within the meaning of the passive loss rule (sec. 469)), to
the extent they exceed income from such passive activities, gener-
ally may not be deducted against other income. Similarly, credits
from passive activities generally are limited to the tax attributable
to the passive activities. Suspended losses and credits are carried
forward and treated as deductions and credits from passive activi-
ties in the next year. Suspended losses from an activity are allowed
in full when the taxpayer disposes of his entire interest in the ac-
tivity.

Income from passive activities does not include income such as
compensation for services or portfolio income (including interest,
dividends, royalties, annuities, and gains from the sale of property
held for investment). For this purpose, property held for invest-
ment generally does not include an interest in a passive activity.

A passive activity generally is an activity involving the conduct
of a trade or business in which the taxpayer does not materially
participate. Present law provides that, except as provided in regu-
lations, no interest in a limited partnership as a limited partner is
treated as an interest with respect to which the taxpayer material-
ly participates. Present law also provides Treasury regulatory au-
thority to issue regulations requiring net income or gain from a
limited partnership to be treated as not from a passive activity.
Thus, except to the extent that the Treasury Department may pro-
vide in regulations, income from limited partnerships, including
publicly traded limited partnerships, may be offset by passive
losses from other sources.

House bill

Under the bill, net income from publicly traded partnerships is
not treated as passive income for purposes of the passive loss rule.
Each partner in a publicly traded partnership treats loss (if any)
from the partnership as separate from income and loss from any
other publicly traded partnership, and also as separate from any
income or loss from passive activities. Net income from publicly
traded partnerships is treated as portfolio income under the pas-
sive loss rule.

Net losses attributable to the interest in the publicly traded part-
nership are not allowed against the partner’s other income, but
rather are suspended and carried forward. Such net losses can be
applied against net income from the partnership in the next year
(or the next succeeding year in which the holder of an interest in
the partnership has net income from the partnership). Upon a com-
plete disposition (within the meaning of the passive loss rule) of the
partner’s entire interest in the publicly traded partnership, any re-
maining suspended losses are allowed.

In general, income and loss items attributable to an interest in a
publicly traded partnership can offset each other. In the case of
publicly traded partnerships with income that is treated as portfo-
lio income (under the passive loss rule as generally applicable) and

1987-3 C.B.

231



232

952

losses from business activities, the losses are not intended to be ap-
plied against the portfolio income. Partners’ shares of the loss may
not be applied against their shares of that portfolio income. Thus,
partners in publicly traded partnerships cannot offset losses from
partnership activities against portfolio income within the partner-
ship that could not be offset against portfolio income derived out-
side the publicly traded partnership.

Under the House bill, partners in publicly traded partnerships
are not allowed any amounts under the special $25,000 allowance
for rental real estate activities (regardless of whether such
amounts would be allowable under the passive loss rule as general-
ly applicable).

Publicly traded partnerships are defined for purposes of the pro-
vision as partnerships whose interests are (1) traded on an estab-
lished securities market, or (2) offered with the expectation that
there will be a secondary market for such interests, or (3) readily
tradable in a secondary market (or the substantial equivalent
thereof).

The intended overall result is that net losses and credits of a
partner from each publicly traded partnership be suspended at the
partner level, carried forward (not back) and netted only against
income from (or tax liability attributable to) that publicly traded
partnership, and that suspended losses are allowed upon a com-
plete disposition of the partner’s interest in the partnership.

The provision is effective as if included in the amendments made
by section 501 of the Tax Reform Act of 1986. Thus, the provision is
effective for taxable years beginning after December 31, 1986.

Senate amendment

The Senate amendment is generally the same as the House bill,
with two differences.

First, publicly traded partnerships are defined for purposes of
the Senate amendment provision as partnerships whose interests
are (1) traded on an established securities market, or (2) readily
tradable in a secondary market (or the substantial equivalent
thereof).

Second, it is intended under the Senate amendment that a part-
ner be entitled to the $25,000 (deduction equivalent) allowance with
respect to credits from the partnership as under present law. Thus,
a partner in a publicly traded partnership may utilize his share of
partnership low income housing credits and rehabilitation credits
against tax liability attributable to non-partnership income to the
extent of his unused $25,000 (deduction equivalent) allowance.

Conference agreement

The conference agreement follows the Senate amendment, with a
technical modification to provide that the $25,000 allowance of (de-
duction equivalent) credits applies at the partner level, to the
extent the amount of such credits exceeds the partner’s regular tax
liability attributable to income from the partnership. Such credits
are allowable under the partner’s $25,000 allowance to the extent
that the partner has not fully utilized the allowance with respect
to losses and credits from passive activities otherwise allowed
under present law sec. 469. The term publicly traded partnership
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has the same meaning for this provision as for the provision under
the conference agreement treating certain publicly traded partner-
ships as corporations.

3. Treatment of publicly traded partnerships for unrelated business
tax

Present law

Under present law, tax-exempt organizations are subject to tax
on income from unrelated businesses. Certain types of income (such
as interest and certain rental income) are, however, not treated as
unrelated business income. Present law also provides that a part-
ner’s distributive share of income from a partnership retains the
same character as in the hands of the partnership. Thus, a tax-
exempt organization’s share of income from a partnership (includ-
ing a publicly traded partnership) may be treated as unrelated
business income, or not, depending on the underlying character of
the income to the partnership.

House bill

The bill provides that a tax-exempt organization’s share (whether
or not distributed) of the gross income of a publicly traded partner-
ship (that is not otherwise treated as a corporation) is treated as
gross income derived from an unrelated trade or business, and tax-
able to the organization. The organization’s share of the partner-
ship deductions are allowed in computing the organization’s tax-
able unrelated business income. The amounts includable or deduct-
ible under this provision are based on the income and deductions of
the partnership for the taxable year of the partnership ending
within or with the taxable year of the organization.

A publicly traded partnership has the same meaning for pur-
poses of this provision as under the provision added by sec. 10211 of
the bill (section 7704 of the Code).

The provision is effective with respect to partnership interests
acquired after October 13, 1987.

Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill, except that the
provision is effective with respect to partnership interests acquired
after December 17, 1987.

4. Treatment of certain partnership allocations

Present law

Under present law, tax-exempt organizations generally are sub-
ject to tax on unrelated business income (section 511). In general,
income from debt-financed property is treated as unrelated busi-
ness income (section 514). An exception from the unrelated busi-
ness income tax is provided in the case of debt-financed real prop-
erty of a partnership that includes a qualified pension plan, educa-
tional organization or title holding company (i.e., a qualified tax-
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exempt organization) (section 514(c}9)C)). The exception applies as
long as the property is not leased back to the seller and certain
other requirements are met, and as long as the principal purpose of
any disproportionate allocation to a tax exempt organization is not
the avoidance of income tax.

House bill

The bill provides that the exception from treatment of income
from debt-financed real property as unrelated business income is
available only if certain requirements are met. In addition to the
requirements of present law, the bill requires that either (1) each
partner be a qualified tax-exempt organization, or (2) if any part-
ner is not a tax-exempt organization, each allocation to a partner
that is a qualified tax-exempt organization be (a) consistent with
such organization’s being allocated the same distributive share of
each item of income, gain, loss, deduction, credit, and basis and
such share remains the same during the entire period the entity is
a partner in the partnership, and (b) the allocation has substantial
economic effect within the meaning of the partnership tax rules.
The provision retains the rule of present law that an interest in a
mortgage 1s not treated as real property.

The provision applies to property acquired after October 13, 1987.
An exception is provided for property acquired pursuant to a bind-
ing contract in effect on October 13, 1987, and at all times thereaf-
ter before the property was acquired.

Senate amendment
No provision.

Conference agreement
In general

The conference agreement generally follows the House bill, but
adds a rule permitting certain types of disproportionate allocations
provided the allocations met certain requirements.

Disproportionate allocations

Under the conference agreement, income from debt-financed real
property of a partnership that includes both tax-exempt and tax-
able organizations can qualify under the unrelated business income
exception if each allocation to a tax-exempt organization that is a
partner is a qualified allocation (within the meaning of section
168(h)(6)), or if the partnership meets the requirements of a new
rule allowing certain disproportionate allocations (section
514(c)9XE)). A partnership satisfies the disproportionate allocation
rule if throughout the entire period that a tax-exempt organization
is a partner in the partnership (i) no distributive share of overall
partnership loss allocable to a taxable partner can exceed such
partner’s smallest distributive share of overall partnership income
for any taxable year, (ii) no distributive share of overall partner-
ship income allocable to a tax-exempt partner can exceed such
partner’s smallest distributive share of overall partnership loss for
any taxable year, and (iii) each partnership allocation has substan-
tial economic effect within the meaning of section 704(b). The con-
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ferees also intend that, in order to satisfy the disproportionate allo-
cation rule, the allocation of items of credit and basis must be
made in a manner that is consistent with the limitations on the al-
location of overall partnership loss.

Under the disproportionate allocation rule, the exception from
unrelated business income treatment is available only if the re-
quirements of the rule are satisfied with respect to each partner.
That is, the requirements of the provision must be met with re-
spect to disproportionate allocations to each partner, rather than
disproportionate allocations to tax-exempt partners as a group and
to taxable partners as a group. Unless the partners’ distributive
shares of net income or loss will satisfy the requirements of the
provision in each taxable year in which a tax-exempt organization
i1s a partner in the partnership, the income from the partnership
does not qualify under the unrelated business income exception.

This rule permits separate allocation of items of income, gain,
loss and deduction rather than requiring that every item be allo-
cated in the same ratio or requiring only allocations of bottom line
profit or loss. The determination of whether the requirements of
the rule are satisfied must be made on the basis of each partner’s
distributive share of overall partnership income or overall partner-
ship loss for each taxable year, taking into account any item alloca-
tions. Overall partnership income for any year means the amount,
if any, by which the items of partnership income and gain for the
year exceeds the items of partnership deduction and loss for such
year. Overall partnership loss for any taxable year means the
amount, if any, by which the items of partnership deduction and
loss for the year exceed the items of partnership income and gain
for such year.

It is intended that the disproportionate allocation rule be applied
by looking to the provisions of the partnership agreement with re-
spect to each partner’s distributive share. The partnership agree-
ment is intended to include any side agreements or separate under-
standings among the partners. If it is not clear under the terms of
the partnership agreement that the allocations meet the require-
ments of the provision, the income of the partnership does not
qualify under the unrelated business income exception. Where the
agreement permits allocations that do not satisfy the disproportion-
ate allocation rule at the first time the partnership includes a tax-
exempt partner, then the income of the partnership does not qual-
ify under the unrelated business income exception.

Changes in, or amendments to, the allocation provisions of the
partnership agreement resulting in disproportionate allocations
that would not have satisfied the general rule when a tax-exempt
organization first became a partner, will cause the income of the
partnership not to qualify under the unrelated business income ex-
ception at the time of the change, including open years. It is in-
tended that particular scrutiny be applied to changes to the part-
nership allocation provisions that are not accompanied by changes
in the economics of the partnership arrangement (e.g., not accom-
panied by the admission of new partners or by capital contribu-
tions to the partnership), because of the possibility that such
changes may have been previously contemplated.
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Allocations that are not expressed in percentages (such as alloca-
tions based on economic contingencies or allocations of flat dollar
amounts) may not qualify under the provision unless it can be
shown that in all circumstances they will satisfy the disproportion-
ate disallowance rule. For example, an allocation of the first $500
of overall partnership loss to a partner cannot satisfy the require-
ments of the provision because it is not clear what percentage of
overall partnership loss such an amount would be for any particu-
lar taxable year. Conversely, an allocation of 50 percent of overall
partnership loss, up to the amount of the partner’s capital account,
could satisfy the requirements of the provision.

Example.—The operation of the disproportionate allocation rule
is illustrated as follows. A partnership is formed by a taxable part-
ner and a tax-exempt partner, and has debt-financed real property.
In years 1 through 5 of the partnership, overall partnership income
is allocated 60 percent to the tax-exempt partner and 40 percent to
the taxable partner, while overall partnership loss is allocated 80
percent to the tax-exempt partner and 20 percent to the taxable
partner. In years 6 through 10 of the partnership, overall partner-
ship income is allocated 40 percent to the tax-exempt partner and
60 percent to the taxable partner, while overall partnership loss is
allocated 20 percent to the tax-exempt partner and 80 percent to
the taxable partner. The allocations do not qualify under the provi-
sion, because the tax-exempt partner’s smallest share of loss is 20
percent, and this is exceeded by the allocation to him of 60 percent
(in years 1 through 5) and 40 percent (in years 6 through 10) of the
overall partnership income. The largest share of income that can
be allocated to him consistently with the provision is 20 percent.
Any portion of partnership income from 0 to 20 percent can be al-
located to him, however, consistently with the provision. Similarly,
the largest share of loss that can be allocated to the taxable part-
ner is )40 percent (i.e., his smallest share of overall partnership
income).

Chargebacks

In addition, the provision permits (except as otherwise provided
in regulations) chargebacks of income or loss to particular partners
to offset the amount of prior disproportionate allocations of loss or
income that were consistent with the general rule. Thus, dispropor-
tionate allocations of overall partnership income may be made to a
tax-exempt partner, and overall partnership loss to a taxable part-
ner, to offset such a prior disproportionate allocation. The amount
of the chargeback cannot exceed the amount of the prior allocation,
and must be made in the same ratio as the prior allocation. Thus,
chargebacks may be slower, but not faster, than they might other-
wise be absent this restriction.

Example.—For example, a partnership allocates each item of
partnership income, gain, loss, or deduction 50 percent to the tax-
exempt partner and 50 percent to the taxable partner, except that
the first $1,000 of overall partnership loss is allocated 80 percent to
the tax-exempt partner and 20 percent to the taxable partner. In
1988, the partnership has an overall partnership loss of $1,000,
which is allocated $800 to the tax-exempt partner and $200 to the
taxable partner. In 1989, the partnership has overall partnership
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income of $500 that may be disproportionately allocated to the tax-
exempt partner to offset the disproportionate allocation of loss to
such partner in 1988 without violating the general rule. This
income chargeback, however, must be made in the same 80/20
ratio at which the disproportionate allocation of loss was made to
comply with the special rule for chargebacks. Thus, no more than
$400 of income can be charged back to the tax-exempt partner in
1989 in order to comply with the disproportionate allocation rule.

Preferred returns and guaranteed payments

The provision also grants Treasury regulatory authority to pro-
vide for reasonable preferred returns (i.e., priority cash distribu-
tions) or reasonable guaranteed payments (within the meaning cf
section 707(c)). It is intended that such regulatory authority be ex-
ercised consistently with the purpose of the provision to limit the
transfer of tax benefits from tax-exempt partners to taxable part-
ners, whether through deferral of income to the taxable partner by
virtue of directing income to the tax-exempt partner, or through
providing shelter opportunities to the taxable partner by virtue of
directing losses and deductions to the taxable partner.

Effective date.—The provision is effective for property acquired
by the partnership after October 13, 1987, and for partnership in-
terests acquired after October 13, 1987. An exception is provided
for property acquired by, or constructed for, the partnership pursu-
ant to a binding contract in effect on October 13, 1987, and at all
times thereafter before the property is acquired.

5. Collection of tax from partnerships

Present law

Under present law, each partnership is required to file a partner-
ship return setting forth the partnership income, deductions, and
credits, and each partner’s distributive share of these items. In gen-
eral, each partner is required to treat items on his or her own
income tax return consistently with the treatment on the partner-
ship return.

The proper tax treatment of partnership items generally is ad-
ministratively and judicially determined at the partnership level
rather than in separate proceedings with each partner.2 Upon a de-
termination that the partnership has underreported the amount of
net income shown on its return, the Internal Revenue Service may
then proceed to assess and collect from each partner any additional
income tax owed by that partner resulting from the determination.

House bill

The bill generally provides that the Internal Revenue Service
may collect underpayments of tax resulting from administrative or
judicial determinations with registered partnerships from the part-
nership itself, as well as from each partner.3

2 These rules were added to the Code in 1982 for taxable years beginning after 1982. Therefore
the Internal Revenue Service has had relatively little experience administering partnership
level proceedings.

2 For purposes of this discussion, the term “partner” includes any taxpayer with an underpay-
ment resulting from the partnership determination.
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Under the bill, any shortfall of tax resulting from an applicable
return adjustment must be paid by the partnership on notice and
demand by the Internal Revenue Service in the same manner as a
tax imposed on the partnership.

The amount of shortfall in tax for any taxable year equals (1) the
applicable percentage of the sum of amount by which the amount
of income or gains determined in accordance with the applicable
return adjustment exceeds the amount of income or gains shown
on the partnership return plus the amount by which the deduc-
tions and losses shown on the partnership return exceed the deduc-
tions and losses determined in accordance with the applicable
return adjustment plus (2) the amount by which the aggregate
amount of credits shown on the partnership return exceeds the
amount determined in accordance with the applicable return adjust-
ment.# For this purpose, the applicable percentage is the highest
rate of tax in effect for the taxable year for either individuals
(under section 1) or corporations (under section 11). For example,
the applicable percentage for a calendar year 1988 partnership
would be 34 percent.

The amount of any shortfall in tax for which the partnership is
liable is to be reduced by the portion attributable to any item of
income, gain, loss, deduction, or credit to the extent the partner-
ship establishes to the satisfaction of the Internal Revenue Service
that the item was treated by a partner, either on the partner’s
original return or an amended return, in accordance with the ap-
plicable return adjustment.

This provision will apply to partnerships with interests required
to be registered under a Federal or state law regulating securities,
or sold pursuant to an exemption from registration requiring the
filing of a notice with a Federal or State agency regulating the of-
fering or sale of securities.

The payment by the partnership of any partnership shortfall
shall be treated as a payment by each partner of his allocable
share of the partnership payment. Each partner’s allocable share
shall be determined in accordance with the respective interests in
the partnership giving rise to partnership shortfall. To the extent
the payment by the partnership creates an overpayment with re-
spect to any partner, that partner may file a claim for credit or
refund of the overpayment. Under this provision, the partnership
has a right to recover any amount paid to the Internal Revenue
Service from the partner on whose behalf the payment is made.

5 This provision applies to taxable years beginning after December

1, 19817.

Senate amendment
No provision.
Conference agreement
The conference agreement follows the Senate amendment.

* The amount of any income, gain, deduction, loss or credit shall be determined as if the part-
nership were an individual, the elections under section 617(a) and 901 were made, and no
amount was excluded under section 108.
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6. Study of tax treatment of publicly traded partnerships

Present law

Present law provides that a partnership is not subject to tax at
the partnership level, but rather, income and loss of the partner-
ship is subject to tax at the partner’s level. A partner’s share of
partnership income is generally determined without regard to
whether he receives any corresponding cash distributions. Thus,
under present law, partnerships generally are treated as conduits.

House bill

The bill provides that the Secretary of the Treasury shall con-
duct a study of the issue of treating publicly traded limited part-
nerships (and other partnerships which significantly resemble cor-
porations) as corporations for Federal income tax purposes, includ-
ing the issues of disincorporation and opportunities for avoidance
of the corporate tax.

The Secretary is required to submit a report on the study, with
such recommendations as the Secretary deems appropriate, to the
House Committee on Ways and Means and the Senate Committee
on Finance, no later than January 1, 1989.

Senate amendment

The amendment provides that the Secretary of the Treasury or
his delegate shall conduct a study of compliance and administra-
tive issues relating to the tax treatment of publicly traded partner-
ships and other large partnerships.

The Secretary is required to submit a report on the study, with
such recommendations as the Secretary deems appropriate, to the
House Committee on Ways and Means and the Senate Committee
on Finance no later than January 1, 1989.

Conference agreement

The conference agreement follows the House bill and the Senate
amendment. Thus, the agreement provides that the Secretary of
the Treasury or his delegate shall conduct a study of the issue of
treating publicly traded limited partnerships (and other partner-
ships which significantly resemble corporations) as corporations for
Federal income tax purposes, including the issues of disincorpora-
tion and opportunities for avoidance of the corporate tax. In addi-
tion, the study shall address compliance and administrative issues
relating to the tax treatment of publicly traded partnerships and
other large partnerships. In connection with these compliance and
administrative issues, the study shall examine the issues of impos-
ing collection of tax at the partnership level and withholding of tax
at the partnership level, and shall make recommendations as to ap-
propriate means of simplifying and improving procedures for
audits of and assessments of publicly traded and other partnerships
and their partners.

The Secretary is required to submit a report on the study, with
appropriate recommendations, to the House Committee on Ways
and Means and the Senate Committee on Finance no later than
January 1, 1989. An interim report on the administrative and com-
pliance issues is due May 1, 1988.
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C. CORPORATE PROVISIONS

1. Computation of earnings and profits for purposes of intercorpo-
rate dividends and stock basis adjustments (overruling of Woods
Investment Co. case)

Present law

Treasury regulations require a corporation to adjust its basis in
the stock of a subsidiary with which it files a consolidated return
by reference to changes in the subsidiary’s earnings and profits.
The parent corporation increases its basis in the stock of a subsidi-
ary by the amount of the undistributed net earning and profits of
the subsidiary for the taxable year, and reduces its basis in such
stock by the amount of any deficit in earnings and profits, among
other adjustments.

At the time the current consolidated return regulations were
issued, differences between earnings and profits and taxable
income were permanent differences, and adjustments to the basis
of the assets of a subsidiary “inside” basis) were reflected immedi-
ately as adjustments to the parent corporation’s basis in stock of
the subsidiary “outside” basis). Subsequently, Congress enacted
amendments to the provisions of the Code defining earnings and
profits to prevent tax avoidance on distributions to individual
shareholders. These amendments created timing differences be-
tween the recognition of taxable income and increases in earnings
and profits. In a consolidated return context, the amendments had
the unintended effect of creating a disparity between the rate at
which these items reduce or increase a parent’s basis in the stock
of its subsidiary, and the rate at which they reduce or increase the
group’s consolidated taxable income. The resulting disparity be-
tween inside and outside basis may allow an inappropriate reduc-
tion in gain, or creation of a loss, on the disposition of the stock of
the subsidiary.

In Woods Investment Co. v. Commissioner, 85 T. C. 274 (1985), the
Tax Court upheld the taxpayer’s right to the benefits conferred by
a literal application of the statute and the investment adjustment
rules of the consolidated return regulations, suggesting that it was
within the authority of the Treasury Department to amend its reg-
ulations to address the problem. No amendments have been made
to the regulations in this respect.

Where an insolvent consolidated subsidiary realizes cancellation
of indebtedness income, the earnings and profits of the subsidiary
may be increased by the amount of such income, even though this
amount may be excluded from taxable income. If so, the parent
corporation’s basis in the stock is increased (or its “excess loss
account”’, or negative basis, is reduced) by an amount that has not
been reflected in the group’s taxable income.

A benefit similar to that at issue in the Woods case may exist
where the distributor and distributee do not file a consolidated
return. Special rules prevent the occurrence of these distortions in
certain circumstances. If a 20-percent or more corporate sharehold-
er receives a distribution from another corporation that would oth-
erwise qualify for the dividends received deduction, the taxable
income of the shareholder (and its adjusted basis in the stock of the
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distributing corporation) is determined by ignoring certain adjust-
ments otherwise required in determining the earnings and profits
of the distributing corporation (sec. 301(f)). That is, the earnings
and profits treatment of the items is conformed to the taxable
income treatment. These special conformity rules do not apply,
however, to depreciation.

House bill

Under the House bill, solely for purposes of determining gain or
loss on disposition, a parent corporation’s basis in the stock of a
subsidiary with which it files a consolidated return “intragroup
stock”) is to be determined by computing earnings and profits of the
subsidiary without regard to sections 312 (k) and (n). Thus, the par-
ent’s basis for purposes of determining gain or loss on disposition of
the stock is computed as if, throughout the period of the subsidi-
ary’s affiliation with the parent, the subsidiary’s earnings and prof-
its had been computed without regard to the special adjustments
for depreciation and other items.

In addition, the bill provides that earnings and profits for this
purpose do not include any cancellation of indebtedness income of
the subsidiary excluded under section 108 to the extent such
income did not reduce basis in assets or other tax attributes.

Finally, the bill expands the provision modifying the definition of
earnings and profits in the case of distributions to 20-percent or
more corporate shareholder to include adjustments for accelerated
depreciation (sec. 301(f)).

The amendments relating to the computation of earnings and
profits for purposes of the determining basis of intragroup stock
and stock of a nonconsolidated subsidiary apply to stock held on or
acquired after October 13, 1987. The amendment relating to the
computation of earnings and profits of a nonconsolidated subsidiary
for purposes of characterizing a distribution generally applies to
distributions after October 13, 1987.

Senate amendment

In general, the Senate amendment is the same as House bill,
except that the provisions are effective for distributions or disposi-
tions after October 15, 1987. Exceptions to the provisions relating
to basis of stock in a subsidiary are provided for dispositions pursu-
ant to a contract that was binding on October 16, 1937.

Conference agreement

The conference agreement follows the Senate amendment, with
certain modifications and clarifications.

The rationale of the provision relating to intragroup stock is that
generally adjustments to the outside basis of stock should parallel
the adjustments made to inside asset basis. Thus, for example, the
provision will cause an adjustment to a parent corporation’s basis
in the stock of a consolidated subsidiary based on the tax deprecia-
tion claimed by the subsidiary during the period the subsidiary was
a member of the parent’s affiliated group, rather than an adjust-
ment based on the depreciation claimed by the subsidiary for earn-
ings and profits purposes. The Treasury Department shall promul-
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gate regulations addressing cases where a prior owner was not sub-
Jject to this provision.

The conference agreement clarifies that the term intragroup
stock includes any property the basis of which is determined in
whole or in part by reference to basis of stock in a corporation that
was formerly a member of an affiliated group filing consolidated
returns. Thus, if stock in a consolidated subsidiary is disposed of in
a nonrecognition transaction, the owning member’s basis in any
stock received in the transaction for purposes of any subsequent
disposition will reflect the adjustments required by this provision.
The term also includes stock 1n a corporation that was formerly a
member of a consolidated group, but is not a member of the group
at the time of the disposition. Thus, for example, if X Corporation
sold 50 percent of its wholly owned consolidated subsidiary, Y Cor-
poration, in 1988, and the remaining 50 percent in 1989, the gain
on the sale of each block would be computed after making the ad-
justments prescribed in this provision to the basis of the stock.®

The conferees do not intend the application of this provision to
require duplication of any downward adjustments to basis other-
wise required under the consolidated return regulations. For exam-
ple, if an owning member is required to reduce its basis in a sub-
sidiary’s stock (as of the beginning of a subsidiary’s first separate
return year after disaffiliation occurs) by the excess of its net posi-
tive adjustments with respect to the stock over its net negative ad-
justments for prior consolidated return years, the provisi on would
not require any duplicative reduction in basis.®

There is no intention, in requiring these adjustments to basis for
the limited purpose of determining gain or loss on disposition, to
affect the earnings and profits of the subsidiary or any other
member of the group for any other purpose, such as the character
of a distribution. Nor is it intended that this provision affect the
mechanism by which the consolidated return regulations require
earnings and profits of members of a consolidated group to reflect
annual increases or decreases in the earnings and profits of all
lower-tier subsidiaries.” Rather, the provision will require this re-
computation of earnings and profits to be made only in the year of
the disposition of the subsidiary, immediately before such disposi-
tion. Therefore, the existing mechanism for the “tiering” of earn-
ings and profits by reference to basis adjustments in the stock of a
subsidiary will be unaffected. There is no intention, however, to
preclude the Treasury Department from accomplishing this result
directly, by requiring a member to increase its earnings and profits
without regard to basis adjustments.

It is intended that this provision apply in the case of any trans-
action or event that is treated as a disposition of the stock of the
subsidiary under the consolidated return regulations, whether or

5 Likewise, if the first sale occurred before the effective date of this provision and the second
occurred after the effective date, the provision would apply in determining the basis of the
second block of stock.

8 See Treas. Reg. sec. 1.1502-32(g). In such a case, the recomputation of earnings and profits
without regard to sections 312(k) and (n) should be irrelevant because the subsidiary’s earnings
and profits increases and deficits during affiliation would have been reversed, and hence no
longer reflected in the owning member’s basis in the subsidiary’s stock.

7 See Treas. Reg. sec. 1.1502-33(cX4Xii), requiring, for taxable years after 1975, adjustment of
earnings and profits based on adjustments to basis in stock of subsidiaries.
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not there is an actual disposition. Thus, for example, if the stock of
a subsidiary becomes worthless or the group ceases to file a consoli-
dated return, the amount of any excess loss account with respect to
the subsidiary (and therefore the amount of income recognized by
the group) will be determined after making the adjustments pre-
scribed in this provision.®

Finally, the conference agreement limits the exception from the
requirement that earnings and profits for purposes of this provi-
sion not take into account discharge of indebtedness income ex-
cluded under section 108, The exception applies where the amount
excluded was applied to reduce tax attributes, such as net operat-
ing losses, that were immediately reflected in basis under the con-
solidated return regulations. For example, the exception does not
apply where the amount excluded was applied to reduce the basis
of property. For periods after the effective date of section 312(1)(1),
earnings and profits will not be increased to the extent of such
basis reduction by virtue of that provision. For any period during
which section 312(1)(1) was inapplicable, and hence earnings and
prcfits may have been increased by discharge of indebtedness
income notwithstanding a reduction in basis of assets, earnings and
profits will be computed without regard to any amount excluded
under section 108.

The provisions are generally effective for distributions and dispo-
sitions of intragroup stock after December 15, 1987. Exceptions are
provided for dispositions of stock after that. Date pursuant to a
written binding contract, governmental order, letter of intent or
preliminary agreement, or stock acquisition agreement, in effect on
or before that date. These exceptions apply only if the stock is dis-
posed of before January 1, 1989.

2. Denial of graduated rates for personal service corporations

Present law

Under present law, a corporation is subject to a tax at the rate of
15 percent on the first $50,000 of taxable income, 25 percent on tax-
able income over $50,000 but not over $75,000, and 34 percent on
taxable income over $75,000. The benefits of the graduated rates
are phased out for corporations with income in excess of $100,000.

House bill

The taxable income of a qualified personal service corporation is
taxed at a flat rate of 34 percent. A qualified personal service cor-
poration for this purpose is one eligible for relief from the provi-
sion requiring C corporations to use the accrual method of account-
ing (sec. 448). Thus, a personal service corporation is one substan-
tially all of the activities of which involve the performance of serv-
ices in the fields of health, law, engineering, architecture, account-
ing, actuarial science, performing arts, or consulting, and substan-
tially all of the stock of which is held by employees or retired em-
ployees or by their estates.

The provision is effective for taxable years beginning after De-
cember 31, 1987.

8 See Treas. Reg. sec. 1.1502-19(b).
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Senate amendment
The Senate amendment is the same as the House bill.

Conference agreement

The conference agreement follows the House bill and the Senate
amendment.

3. Limitation on consolidated return pass-through

Present law

Under present law, corporations may file consolidated tax re-
turns if they are members of an affiliated group of corporations. In
general, a parent and a subsidiary corporation are members of an
affiliated group for this purpose if the parent corporation owns
stock of the subsidiary possessing at least 80 percent of the total
voting power and value of all the subsidiary stock, excluding cer-
tain nonvoting preferred stock (secs. 1501 and 1504 of the Code).

Under the consolidated return regulations, the consolidated tax
return of a parent corporation and an affiliated subsidiary general-
ly allows 100 percent of a subsidiary’s losses to offset the parent’s
income, or, conversely, allows 100 percent of a subsidiary’s income
to be offset by the parent’s losses, even though the parent may own
less than 100 percent of the subsidiary’s stock.

The consolidated return regulations generally require the parent
corporation to adjust its basis in the subsidiary stock upward for
the parent’s allocable share of undistributed earnings and profits of
the subsidiary, and downward for the parent’s allocable share of its
deficits in earnings and profits (though no downward adjustment
for earnings and profits deficits is required with respect to pre-
ferred stock owned by the parent).

House bill

If a member of an affiliated group of corporations owns less than
100 percent of the stock of a subsidiary that is a member of the
group, the House bill denies consolidation of the percentage of the
subsidiary’s income or loss allocable to stock owned by non-
members. All classes of stock are counted for this purpose, includ-
ggd nonvoting preferred stock described in section 1504(a)4) of the

ode.

Senate amendment
No provision.
Conference agreement
The conference agreement follows the Senate amendment.

4. Tax benefited transfers through intercorporate dividends
received deduction; preferred stock loss transfers

Present law

Under present law, corporations owning less than 80 percent of
the stock of a corporation are entitled to a deduction equal to 80
percent of the dividends received from a domestic corporation. (A
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100 percent deduction may apply to dividends received by an 80-
percent or more corporate parent).

House bill

Under the House bill, the 80-percent dividends received deduc-
tion for any corporation owning less than 80 percent of the stock of
the distributing corporation is reduced to 75 percent of the amount
to the dividend.

The partial dividends received deduction is eliminated entirely
for dividends on stock that has certain non-stock characteristics, or
characteristics that enhance the likelihood that the holder may re-
cover the principal amount or maintain a certain dividend level, or
both (whether from the issuer or from others on resale or other-
wise). Such stock includes any stock that is not counted for pur-
poses of determining whether corporations are entitled to file a
consolidated tax return under sections 1504(a) (4) or (5), as well as
any stock that is not counted for purposes of determining whether
there has been an ownership change for purposes of the special loss
limitations of section 382 of the Code (sec. 382(k)6)).

Senate amendment
No provision.

Conference agreement

The conference agreement generally follows the provision of the
House bill reducing the 80-percent dividends received deduction,
but with several modifications. First, the 80-percent deduction is re-
duced to 70 percent of the amount of the dividend. Second, the re-
duction applies only if the recipient corporation owns less than 20
percent of the voting power and value of stock (as defined in sec-
tion 1504 of the Code) of the issuing corporation; the 80-percent
dividends received deduction is preserved for 20-percent or more
(but less than 80-percent) corporate shareholders.

The conference agreement follows the Senate amendment with
respect to the elimination of the partial dividends received deduc-
tion for dividends on stock with certain non-stock characteristics.

The reduction in the dividends received deduction for less than
20-percent shareholders is effective for dividends received or ac-
grued after December 31, 1987, in taxable years ending after that

ate.

5. Deduction of interest on corporate acquisition indebtedness

Present law

In general, corporate earnings distributed as dividends on equity
are taxed at both the corporate level (when earned by the corpora-
tion) and at the shareholder level (when distributed). By contrast,
corporate earnings distributed in the form of interest on corporate
debt bear no corporate-level tax because interest is deductible by
the distributing corporation.

Section 279 of the Code in limited circumstances denies a deduc-
tion for interest on corporate acquisitions. The limitation applies to
interest in excess of $5 million per year incurred by a corporation
with respect to debt obligations issued to provide consideration for
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the acquisition of stock, or two-thirds of the assets of, another cor-
poration, if each of the following conditions exists: (1) the debt is
substantially subordinated; (2) the debt carries an equity participa-
tion (for example, includes warrants to purchase stock of the issuer
or is convertible into stock of the issuer); and (3) the issuer is thinly
capitalized (i.e., has an excessive debt-to-equity ratio) or projected
annual earnings do not exceed three times annual interest costs.

House bill

Under the House bill, deductions are denied for interest in excess
of $5 million per year incurred by a corporation with respect to
debt supporting either (1) the acquisition of 50 percent or more of
the stock of another corporation or (2) the redemption by a corpora-
tion of 50 percent or more of its own stock. All acquisitions during
any three-year period are aggregated in determining whether one
of these 50-percent thresholds is met.

The provision applies to any interest on debt incurred or contin-
ued (i.e., directly allocable) in connection with the stock acquisition
or redemption. It also applies to any other interest indirectly allo-
cable to the acquisition or redemption. In the case of indirectly al-
locable interest, the limitation terminates five years after the date
of the acquisition.

The interest disallowance provision does not apply if the acquisi-
tion is a qualified stock purchase within the meaning of section
338, and an election is made under that section to treat the acquisi-
tion as an asset acquisition.

The provision is generally effective for acquisitions or redemp-
tions after October 13, 1987. Exceptions are provided for transac-
tions pursuant to a binding written contract in effect on October
13, 1987, and at all times thereafter prior to the date of the acquisi-
tion, and for transactions after October 13, 1987, if there was action
by the board of directors, shareholder approval, a letter of intent, a
tender offer, or public announcement to shareholders in effect on
October 13, 1987, and at all times thereafter, provided the acquisi-
tion or redemption is completed before January 1, 1989.

Senate amendment
No provision.
Conference agreement
The conference agreement follows the Senate amendment.

6. Reduction of tax avoidance in certain corporate dispositions
(“mirror” subsidiary transactions)

Present law

Gains on certain distributions to a controlling U.S. corporate
shareholder (an 80-percent distributee) are not taxed to the distrib-
uting corporation in a liquidation (sec. 337). (Gains on liquidating
distributions to a controlling foreign corporate shareholder general-
ly are taxed to the distributing corporation (sec. 367(e)).

By contrast, a nonliquidating distribution to a controlling U.S.
corporate shareholder causes the distributing corporation to recog-
nize gain, though the gain would be deferred if the two corpora-
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tions were filing consolidated returns until a disposition of the dis-
tributed property or the occurrence of certain other events (sec. 311
of the Code; Treas. Reg. sec. 1.1502-13). A distribution represents a
dividend to the recipient to the extent of the current or accumulat-
ed earnings and profits of the distributing corporation, and pro-
duces recovery of basis or a capital gain to the extent it exceeds
such earnings and profits (sec. 301).

If the recipient of a nonliquidating distribution is a corporation
that is affiliated with the distributing corporation (for example,
generally where the recipient corporation owns stock in the distrib-
uting corporation representing 80 percent or more of its vote and
value), the recipient is eligible for a 100 percent dividends-received
deduction if the distribution is out of earnings and profits of a tax-
able year on each day of which the distributing and recipient cor-
porations were members of the affiliated group, and if an election
is made. If the two corporations file a consolidated return, the divi-
dend is excluded (“eliminated”) from the income of the recipient.

Certain distributions in which stock is distributed to a corpora-
tion’s shareholders are also tax-free to the distributing corporation,
provided that certain statutory and other constraints are met, in-
cluding a condition that the transaction not be a device for the dis-
tribution of earnings and profits and certain other requirements
(sec. 355).

A sale of stock of a subsidiary to a related corporation is general-
ly “deemed” to be a dividend to the extent of earnings and profits
of the two corporations, and the statute provides specific rules for
the movement of earnings and profits and other aspects related to
such a dividend (sec. 304). In determining whether two corporations
are related for purposes of this rule, certain “back attribution”
rules apply with the result that a corporation can be deemed to re-
ceive a dividend or other distribution from another corporation in
which it owns no stock (sec. 318). In some instances the deemed div-
idend rules may produce tax results more favorable than an actual
sale or an actual dividend.

A corporation or other shareholder that surrenders stock in a
complete liquidation in exchange for property distributed in a liqui-
dation generally recognizes capital gain or loss, respectively, to the
extent that the value of the property received exceeds or is less
than the shareholder’s basis in its stock of the liquidating corpora-
tion. Under a special provision, however; no gain or loss is recog-
nized by the recipient corporation on liquidation of another corpo-
ration if the recipient corporation owns 80 percent of the vote and
value of the stock of the liquidating corporation (sec. 332). Foreign
shareholders generally are not taxed on the receipt of liquidating
distributions.

House bill

The House bill generally treats liquidating distributions to an 80-
percent or more corporate shareholder in the same manner as non-
liquidating distributions. Thus, the distributing corporation recog-
nizes gain as if the property distributed had been sold to the dis-
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tributee at fair market value.® Similarly, the consequences for the

shareholder are the same as if a nonliquidating distribution had

geen made of the subsidiary’s assets immediately before the liqui-
ation.

The bill retains the result of present law that no gain or loss is
recognized by an 80-percent controlling corporate shareholder on
the liquidation of a subsidiary, but with a modification. To the
extent of the distributing corporation’s current or accumulated
earnings and profits (including earnings and profits generated by
the recognition of any non-deferred gain on the distribution), the
amounts distributed to the recipient corporation are treated as a
dividend. Similar treatment applies to a foreign corporation that
has a U.S. branch engaging in a U.S. trade or business and that
liquidates or otherwise terminates its U.S. business.

The bill provides that a distribution of stock will not qualify for
nonrecognition under section 355 of the Code if control of a corpo-
ration which was conducting such business was acquired in a tax-
able transaction within the five-year period ending on the date of
the distribution through one or more corporations, including the
distributing corporation. In addition, any distribution otherwise
qualifying under section 355 will be treated in the same manner as
a nonqualifying distribution if it is made to a member of the same
affiliated group as the distributing corporation.

The bill modifies the provisions of section 304 of the Code in the
case of transactions between members of a group controlled by the
same corporation (for this purpose, the bill provides that control is
determined without regard to the back-attribution rules of sec.
318(a)BXC)). In the case of any sale of stock of one member of the
group to another member, the transaction is treated as if the stock
that is sold had been distributed to the common parent (deter-
mined under section 304 without regard to such back-attribution)
and recontributed to the recipient corporation, and as if the cash or
other property that is exchanged had likewise been distributed to
the common parent and recontributed to the recipient corporation.
The bill also provides the Secretary authority to provide regula-
tions making appropriate adjustments to the members’ earnings
and profits and to the indirect foreign tax credit provisions, includ-
ing proper adjustments to the earnings pool as well as recognition
of the indirect credit.
19’5‘%1e House bill is effective for distributions after October 13,

Senate amendment
No provision.

Conference agreement

The conference agreement follows portions of the House bill,
with modifications.

As under present law, gain will not be recognized by a corpora-
tion on liquidating distributions to a corporate shareholder directly
owning 80 percent (by vote and value) of the stock of the distribut-

9 For purposes of the liquidation rule (unlike a nonliquidating distribution) loss is also recog-
nized; however, no loss in excess of the gain recognized is permitted.
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ing corporation. However, under the conference agreement, gain is
recognized on any distribution to a corporation that does not meet
the 80-percent test by direct ownership. Thus, for example, the dis-
tributing corporation recognizes gain on any distribution to a cor-
poration within an affiliated group filing a consolidated tax return
if the distributee would be treated as an 80-percent owner for pur-
poses of section 332 solely by reason of the aggregation rules of sec-
tion 1.1502-34 of the Treasury Regulations.

Treasury Regulations may provide that gain on a distribution to
a less than 80-percent owner within an affiliated group filing a con-
solidated return may be deferred until a recognition event other
than the liquidation itself occurs. (Compare Treas. Reg. sec. 1.1502-
14(c)(2)).1° For this purpose, where a portion of the gain on the lig-
uidation is not recognized due to the fact that the liquidating dis-
tribution is made to a direct 80-percent corporate owner, the gain
on the remaining portions is to be deferred only until the earlier of
the time that there is a disposition 1 of the remaining portions or
the selling member ceases to be a member of the group. Assume,
for example, that a corporation makes a liquidating distribution to
two corporate shareholders, one of which (Corporation X) directly
owns 80 percent of the stock of the distributee corporation and one
of which (Corporation Y) directly owns 20 percent of the stock of
the distributee corporation. If there is a direct or indirect disposi-
tion of the stock of Corporation X, further deferral would not be
permitted for the gains recognized on the liquidating distribution
to Corporation Y.

The conference agreement does not modify section 332. Thus,
earnings and profits distributed to a corporation that qualifies for
nonrecognition treatment under section 332 are not treated as non-
liquidating dividend distributions.

Under the conference agreement, in addition to the requirements
of present law, section 355 does not apply to any distribution by a
corporation if control of the distributing corporation was acquired
by a corporate distributee within five years prior to the distribu-
tion. For this purpose, all members of an affiliated group are treat-
ed as a single corporate distributee.

Under the conference agreement, if stock of a member of an af-
filiated group is transferred to another member of such group in a
transaction described in section 304(a) of the Code, proper adjust-
ments must be made in the bases of intragroup stock and in the
earnings and profits of each member of the group to the extent
necessary to carry out the purposes of this provision.

As one example, if one subsidiary (“X”) in a group sells the stock
of its appreciated subsidiary (“Y”) to a sister corporation (“Z”) in
an affiliated group, in a transaction that is treated as a dividend of
accumulated earnings and profits of the sister corporation Z to the
selling corporation X and a contribution of the transferred corpora-
tion Y to the capital of sister corporation Z, adjustments must be
made to the stock bases of members of the group so that neither X,
Z, nor any other corporation that is part of the same chain of in-
cludible corporations (excluding the common parent) may thereaf-

10 See, e.g., Treas. Reg. sec. 1.1502-13(f).
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ter be sold without recognition of the built-in appreciation in the Y
stock at the time of the section 304 transaction.

The conference agreement is effective for distributions after De-
cember 15, 1987, unless 80 percent of the stock (by vote and value)
of the corporation was acquired prior to that date or was acquired
after that date pursuant to a binding written contract or tender
offer in effect on that date, and the acquisition is completed before
January 1, 1989; provided in each transition case the distribution
occurs before January 1, 1993. Transition relief is also provided for
distributions that were eligible for transition relief from the 1986
Act provision repealing the General Utilities doctrine.

The provision with respect to section 304 applies to transfers
after December 15, 1987, when the transfer is between corporations
which are members of the same affiliated group on December 15,
1987 or which became members of the same group before January
1, 1989, pursuant to a binding written contract or tender offer in
effect on December 15, 1987; provided in each transition case that
the transfer occurs before January 1, 1993.

No inference is intended as to the Treasury Department’s au-
thority to amend the consolidated return regulations consistent
with the purposes of this provision.

7. Special rules for hostile corporate acquisitions and greenmail
payments

Present law

Gain on the sale or exchange of corporate stock is generally
taxed at regular tax rates. A buyer of a controlling interest in cor-
porate stock may (but is not required to) treat the stock purchase
as a taxable purchase of the underlying assets (sec. 338). A deduc-
tion is generally allowed for interest paid or incurred during the
taxable year.

House bill

Under the House bill, if a corporation makes a qualified stock
purchase within the meaning of section 338 and any significant
portion of the stock is acquired pursuant to an offer disapproved by
a majority of the independent directors of such corporation, the ac-
quiring corporation is treated as having made an election under
section 338(a). Accordingly, the target corporation is deemed to
have sold all of its assets at fair market value in a taxable transac-
tion. Special rules apply for purposes of determining whether there
is a qualified stock purchase and the grossed-up basis of the acquir-
ing corporation’s recently purchased stock.

The bill also provides that no deduction is allowed for interest on
indebtedness incurred or continued by a corporation to purchase 20
percent or more of the stock of anotier corporation pursuant to a
hostile tender offer.

Finally, the bill provides that a person who receives “greenmail”
is subject to a non-deductible 50-percent excise tax on any gain re-
alized on such receipt. Greenmail is defined as any consideration
paid by a corporation in redemption of its stock if such stock has
been held by the shareholder for less than two years and the share-
holder (or any related person or person acting in concert with the
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shareholder) made or threatened a public tender offer for stock in
the corporation during that period.

The treatment of a hostile qualified stock purchase as an asset
acquisition under 338 applies to acquisitions after the date of enact-
ment of the provision. The denial of interest deductions with re-
spect to debt incurred in hostile acquisitions applies to debt in-
curred after the date of enactment. The 50-percent excise tax on
gains attributable to the receipt of greenmail applies to amounts
received after the date of enactment.

Senate amendment
No provisions.

Conference agreement

The conference agreement adopts only the House bill provision
imposing an excise tax on greenmail, with certain modifications;
the agreement follows the Senate amendment with respect to hos-
tile qualified stock purchases and interest on acquisition indebted-
ness.

The greenmail excise tax does not apply if, prior to the redemp-
tion, the redeeming corporation offered to purchase the stock of
other shareholders for the same consideration and on the same
terms that it redeemed the stock of the taxpayer. The provision is
intended to apply where a taxpayer otherwise subject to the provi-
sion sells his stock to an entity related to the issuing corporation
(e.g., a controlled subsidiary).

The provision is effective for transactions after the date of enact-
ment, unless pursuant to a written binding contract in effect on
December 15, 1987, and at all times thereafter before the acquisi-
tion.

8. Limitation on NOL carryforwards of corporation following
worthless stock deduction by 50-percent shareholder

Present law

A deduction is allowed for any loss sustained during the taxable
year as a result of securities held by the taxpayer becoming worth-
less. It has been held that, notwithstanding the fact that a worth-
less stock deduction has been claimed by a parent corporation with
respect to stock of a nonconsolidated subsidiary, the net operating
loss carryforwards of the subsidiary survive and may be used to
offset future income of the subsidiary. Textron, Inc. v. United
States, 561 F.2d 1023 (Ist Cir. 1977).

Loss carryforwards of a corporation are limited if there is a
more-than-50-percent change in the ownership of its stock during
the relevant testing period. The amount of losses that may be used
annually to offset post-change income of the corporation is equal to
a prescribed rate of return on the net value of the corporation at
the time of the change of ownership (sec. 382).

House bill

Under the House bill, if a worthless securities deduction is
claimed by a shareholder with respect to stock of a loss company,
the shareholder is treated as having acquired the stock as of the
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first day of the succeeding taxable year. The shareholder is also
treated as not owning such stock during any prior period. Accord-
ingly, if a worthless stock deduction is claimed during the testing
period by persons holding more than 50-percent of a loss corpora-
tion’s stock, net operating loss carryovers of the corporation arising
prior to the change may not be used to offset the corporation’s
post-<change income. The provision applies to stock that becomes
worthless in taxable years beginning after December 31, 1987.

Senate amendment
No provision.
Conference agreement

The conference agreement follows the House bill, with certain
modifications.

The provision applies only if a worthless stock deduction is
claimed by a shareholder who, at any time during the three-year
period ending with the year in which the deduction was claimed,
owned 50 percent or more of the stock of the corporation.

The provision is effective for stock treated as becoming worthless
in taxable years beginning after December 31, 1987.

9. Tax loss mergers and acquisitions
Present law

Special limitations apply to the use of net operating loss carry-
forwards (NOLs) following an ownership change of the loss corpora-
tion—generally, when there has been an increase of more than 50
percentage points in ownership of a loss corporation by certain per-
sons (sec 382). Built-in losses that are recognized following an own-
ership change are treated as losses subject to limitations if the net
built-in loss exceeds a threshold amount (sec. 382(h)). Depreciation
deductions with respect to built-in loss property, however, are not
treated as losses subject to limitation following an ownership
change. Built-in depreciation deductions may be limited in some
circumstances under the consolidated return regulations (Treas.
Reg. sec. 1.1502-15).

In the case of certain ownership changes occurring in bankrupt-
cy, the special limitations do not apply. However, 50 percent of the
excess of the amount of the indebtedness to certain creditors that
was cancelled in the proceeding over the fair market value of stock
received by such creditors is applied to reduce the net operating
losses of the corporation (sec. 382(1X5XO)).

If a loss corporation does not experience an ownership change,
the use of its losses may be limited in certain circumstances. For
example, in the case of partnerships, regulations that are to be ef-
fective with the effective date of the Tax Reform Act of 1986 are to
limit the tax benefits that may be derived from transactions in
which allocations of partnership income are made to a loss partner
or to a corporation that is a member of a consolidated group with
NOL carryovers under an arrangement that contemplates the di-
version of the economic benefit corresponding to such allocation (or
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any portion of the economic benefit of the loss corporation’s net op-
erating loss) to a higher bracket partner.!!

Section 269 of the Code may also limit the use of a loss corpora-
tion’s losses in certain situations where there is a principal purpose
of evasion or avoidance of Federal income tax.!2

House bill

The House bill provides that built-in depreciation is subject to
the built-in loss rules of section 382.

The House bill provides that loss carryforwards of a corporation
in bankruptcy are reduced by the full amount of the excess of the
debt cancelled in the proceeding over the fair market value of the
stock given to creditors in exchange for debt.

The House bill provides that loss corporations will be precluded
from using their losses to shelter built-in gains of an acquired com-
pany recognized within five years of the acquisition. Built-in gains
for this purpose includes any item of income which is attributable
to periods before the acquisition date.

Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill with respect to
built-in depreciation being subject to the built-in loss rules of sec-
tion 382. The provision is effective for ownership changes occurring
after December 15, 1987, unless pursuant to a binding written con-
tract which was in effect on December 15, 1987, and at all times
thereafter before such ownership change.

The conference agreement follows the Senate amendment with
respect to reducing the loss carryforwards of a corporation in bank-
ruptcy.

The conference agreement generally follows the House bill with
respect to loss corporations using their losses to shelter built-in
gains of an acquired company recognized within 5 years of the ac-
quisition, but with certain modifications and clarifications. First,
the conference agreement clarifies that the provision also applies
to companies with built-in gains that are acquired through a liqui-
dation under section 332 or a reorganization under section
368(a)(1)D). Second, the conference agreement provides an excep-
tion to the provision in the case of a consolidation or merger of cor-
porations previously under common control for a 5 year period.

The preacquisition losses that may not be used to shelter built-in
gains include built-in losses or items of deduction that have eco-
monically accrued prior to the acquisition.

The Treasury Department has regulatory authority to prevent
the avoidance of the purposes of the provision through the use of
any provision of the Code or regulations, including the provisions
of subchapter K. For example (and without limitation), regulations
may prevent the use of the so-called “ceiling rule” of section 704(c)
of the Code effectively to allocate built-in gain attributable to part-

1t H. Rep. No. 99-841, 99th Cong., 2d Sess., pp. 194-195 (1986).
12 See, e.g., Briarcliff Candy Corporation v. Comm.r, 54 T.C.M. 667 (1987).
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ner to another partner which is a loss corporation. In such circum-
stances, the Treasury Department shall provide an appropriate
mechanism for taking the built-in gain into income without permit-
ting the use of such losses. Regulations pursuant to this authority
shall not be effective for any transaction prior to the issuance of
additional guidance by the Treasury Department relating to (i) the
mechanism to be employed for taking built-in gain into income and
(ii) the types of transactions that will be subject to the provision.

For purposes of determining whether the 25 percent built-in gain
threshold of section 382(h) is satisfied, it is expected that any con-
tribution of property with any purpose of avoiding the threshold
will be disregarded. The Treasury Department may prescribe any
more specific rules that may be necessary to prevent the evasion of
the purposes of the section through contributions of property to the
corporation.

The provision is effective for acquisitions after December 15,
1987, unless the transaction was pursuant to a binding written con-
tract in effect on or before December 15, 1987, or a letter of intent
or agreement of merger signed on or before December 15, 1987.

10. LIFO recapture on conversion from C corporation to S
corporation

Present law

In general, gain realized when a C corporation liquidates is sub-
Jject to corporate-level tax. If a C corporation elects to convert to S
corporation status and holds assets with a net unrealized ‘“built-in
gain” (that is, with a value in excess of basis) at the time of its con-
version, the built-in gain is subject to a separate corporate-level tax
to the extent it is realized within ten years after the conversion
(sec. 1374).

The Internal Revenue Service has stated that the inventory
method used by a taxpayer for tax purposes shall be used in deter-
mining whether goods disposed of following a conversion to S cor-
poration status were held by the corporation at the time of conver-
sion. Thus, a C corporation using the last-in, first-out (LIFQ)
method of accounting for its inventory which converts to S corpora-
tion status is not taxed on the built-in gain attributable to LIFO
inventory to the extent it does not invade LIFO layers during the
ten-year period following the conversion.

House bill

Under the House bill, if a C corporation uses the LIFO method
for its last taxable year before a subchapter S election becomes ef-
fective, it must include in income the LIFO recapture amount for
such last taxable year. For this purpose, the LIFO recapture
amount is defined as the excess of the inventory’s value using a
(FIFO) flow assumption over its LIFO value at the close of its last
taxable year as a C corporation. Appropriate adjustments to the
basis of inventory are allowed to reflect any amount included in
income under this provision.

The provision applies to S elections made after October 13, 1987.
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Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill, with certain
modifications.

The tax attributable to the inclusion in income of the LIFO re-
capture amount is payable in four equal installments. The first in-
stallment must be paid by the due date of the return for the elect-
ing corporation’s last taxable year as a C corporation. The other in-
stallments are due by the respective due dates of the corporation’s
returns for the three succeeding taxable years. No interest is pay-
able on these installments if they are paid by the respective due
dates.

The provision applies in the case of S elections made after De-
cember 17, 1987. In the case of elections made after that date and
before January 1, 1989, the provision does not apply if, on or before
December 17, 1987, the board of directors of the corporation adopt-
ed a resolution to make an S election, or a ruling request with re-
spect to the business was filed with the Internal Revenue Service
expressing an intent to make such an election, It is intended that
this transition rule will apply if a request concerning eligibility for
small business corporation status was filed on or before that date
by the electing corporation, or by a former parent corporation of
the electing corporation that was subsequently merged into the
electing corporation.

11. Regulated investment companies
Present law

In order to avoid a penalty excise tax, regulated investment com-
panies (RICs), commonly called “mutual funds,” must distribute
before January 1 of any year at least 97 percent of their ordinary
income earned during the prior calendar year and 90 percent of
their capital gain net income for the twelve-month period ending
on October 31 of that year.

House bill
No provision.

Senate amendment
No provision.

Conference agreement

Under the conference agreement, the distribution required to
avoid the penalty excise tax is increased to 98 percent of capital
gain net income.
19%‘(};1is applies to calendar years beginning after December 31,
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D. CORPORATE MINIMUM TAX

Present law

Corporations are subject to a minimum tax at a 20 percent rate.
One-half of the excess of pre-book income over other alternative
minimum taxable income is a preference for taxable years begin-
ning before 1990. For taxable years beginning after 1989, three-
fourths of the excess of adjusted currrent earnings over other alter-
native minimum taxable income is a preference.

House bill

One hundred percent of the excess of pre-book income (for tax-
able years beginning before 1990) and one hundred percent of ad-
justed current earnings (for taxable years beginning after 1989)
over other alternative minimum taxable income will be a prefer-
ence for corporations. The provision is effective for taxable years
beginning after December 31, 1987.

Senate amendment

No provision.

Conference agreement
The conference agreement follows the Senate amendment.

Present law

Corporations are subject to a minimum tax at a 20 percent rate.
One-half of the excess of pre-book income over other alternative
minimum taxable income is a preference for taxable years begin-
ning before 1990. For taxable years beginning after 1989, three-
fourths of the excess of adjusted currrent earnings over other alter-
native minimum taxable income is a preference.

House bill

One hundred percent of the excess of pre-book income (for tax-
able years beginning before 1990) and one hundred percent of ad-
justed current earnings (for taxable years beginning after 1989)
over other alternative minimum taxable income will be a prefer-
ence for corporations. The provision is effective for taxable years
beginning after December 31, 1987.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the Senate amendment.

E. FOREIGN TAX PROVISIONS

1. Treatment of South African income
Present law

Foreign tax credits are denied, and deferral of U.S. tax on
income of controlled foreign corporations is denied, with respect to
operations in couniries (1) designated by the Secretary of State as
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repeatedly providing support for acts of international terrorism; (2)
with which the U.S. does not have diplomatic relations, or (3) the
government of which the U.S. does not recognize (with certain ex-
ceptions).

House bill

The House bill denies foreign tax credits and deferral of U.S. tax
on income of a controlled foreign corporation with respect to South
African income attributable to the period from January 1, 1988 to
the date on which the Secretary of State certifies to the Secretary
of the Treasury that the South African Government has taken the
steps that trigger termination of the measures in the Comprehen-
sive Anti-Apartheid Act of 1986 to undermine apartheid. The provi-
sion is applicable to taxable years beginning after December 31,
1987.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the House bill.

2. Imported property income
Present law

The United States generally defers tax on income earned by for-
eign subsidiaries of U.S. companies until the income comes to
America, but currently taxes some types of their income (such as
passive, shipping, financial, and oil-related income). Separate for-
eign tax credit limitations prevent cross-crediting, i.e., the use of
foreign tax credits imposed on one stream of income to reduce U.S.
tax on an unrelated stream of income.

House bill

The House bill places imported property income in a separate
foreign tax credit limitation and currently taxes imported property
income of U.S.-controlled foreign corporations. It defines imported
property income to include income from goods, services, or intangi-
bles destined for U.S. use or consumption. It generally excludes (1)
income from property that is exported from the United States, (2)
income from financial instruments, and (3) oil income.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the Senate amendment.
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F. INSURANCE PROVISIONS

1. Interest rate used in computing tax reserves for life insurance
companies

Present law

Present law provides that, for purposes of determining life insur-
ance company taxable income, life insurance reserves for any con-
tract are the greater of the net surrender value of the contract or
the reserves determined under Federally prescribed rules. In no
event will the amount of the Federally prescribed tax reserves
exceed the amount of the statutory (annual statement) reserves.

In calculating Federally prescribed reserves for any type of con-
tract, present law requires the application of prevailing commis-
sioners’ standard mortality and morbidity tables, and also requires
the application of an interest rate (discount factor) to take account
of the time value of money.

Under present law, the interest rate in computing Federally pre-
scribed reserves is generally the prevailing State assumed rate
(generally, the highest assumed interest rate permitted to be used
in at least 26 States in computing life insurance reserves for insur-
ance or annuity contracts of that type as of the beginning of the
calendar year in which the contract is issued).

By contrast, the interest rate assumption under the present-law
rules applicable in calculating tax reserves of property and casual-
ty insurance companies is determined in accordance with the appli-
cable Federal rate.

House bill

Under the House bill, the interest rate to be applied in determin-
ing the amount of the life insurance reserves for any contract is
the greater of the applicable Federal interest rate or the prevailing
State assumed interest rate.

For purposes of the provision, the applicable Federal interest
rate is the rate determined under the discounting rules for proper-
ty and casualty reserves for the calendar year in which the con-
tract is issued.

The prevailing State assumed rate has the same meaning as
under present law, except that the election of a rate for nonan-
nuity contracts, and the special rule for determining a rate for cer-
tain accident and health contracts if there is no prevailing State
assumed rate, are repealed under the provision.

In the case of reserves for contracts that do not involve life, acci-
dent, or health contingencies (sec. 807(c)(3)), the interest rate to be
applied is the greatest of: (1) the applicable Federal interest rate,
(2) the prevailing State assumed interest rate, or (3) the rate as-
sumed by the company in determining the guaranteed benefit.

A conforming change is made for purposes of calculating policy
interest (sec. 812(b)(2XA)).

The provision is effective for contracts issued in taxable years be-
ginning after December 31, 1987.

Senate amendment
No provision.
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Conference agreement

The conference agreement follows the House bill, with a modifi-
cation permitting companies a one-time election (revocable only
with the consent of the Secretary of the Treasury) to apply an up-
dated applicable Federal interest rate every 5 years in calculating
life insurance reserves. The election is provided to take account of
the fluctuations in market rates of return that companies experi-
ence with respect to life insurance contracts of long duration.

In general, under the provision, the interest rate to be applied in
determining the amount of the life insurance reserves for any con-
tract is the greater of the applicable Federal interest rate or the
prevailing State assumed rate for the calendar year in which con-
tract is issued. Under the election, this rate continues to be applied
in the 4 succeeding years after the year the contract is issued. For
the 5th through 9th year after the contract is issued, the rate to be
applied in determining reserves for such years (but not for any
prior years) with respect to the contract is the greater of the appli-
cable Federal interest rate for such 5th year, or the prevailing
State assumed rate for the calendar year in which the contract was
issued. Thus, the rate for determining life insurance reserves with
respect to any contract cannot be lower than the prevailing State
?ssur(riled rate for the calendar year in which the contract was
issued.

For example, in the case of a company making an election under
the provision, the company’s life insurance reserves for any con-
tract are determined (for the 5th through 9th years after the origi-
nal contract year) using the applicable Federal interest rate for
such 5th year if such rate is greater than the prevailing State as-
sumed rate for the year in which the contract was issued. If the
applicable Federal interest rate for such 5th year is lower than the
rate used for the preceding 5 years, the company’s deduction for
additions to reserves for the 5th through 9th years after the origi-
nal contract year may be greater than it would have been if the
company had not made the election to use the updated rate. Simi-
larly, if the rate for such 5th year is higher than the rate used for
the preceding 5 years, the company’s deduction for additions to re-
serves for the 5th through 9th years after the original contract
year may be smaller than it would have been absent the election,
or there may be a reduction in reserves resulting in an inclusion in
income for such years.

The use of the updated applicable Federal interest rate under the
election does not cause the recalculation of life insurance reserves
for any prior year. Thus, for example, if an updated rate is applied
to calculate life insurance reserves in the tenth year following the
year in which the contract was issued, the amount of the compa-
ny'’s life insurance reserves, and its deduction for additions to re-
serves, for the preceding 10 years are not affected.

Section 807(f), which generally provides a 10-year spread for any
change in computing reserves, does not apply to the use of an up-
dated applicable Federal interest rate under the election. Instead,
the difference between the opening reserve computed under the old
interest rate and the opening reserve computed under the new in-
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terest rate is to be taken into account entirely for the year in
which the new interest rate applies.

Under the election, no change is made to the interest rate used
in determining life insurance reserves if the updated applicable
Federal interest rate is less than one-half of one percentage point
different from the rate utilized by the company in calculating life
insurance reserves during the preceding 5 years. Thus, for exam-
ple, if the applicable Federal interest rate is 7.5 percent, and the
rate utilized by an electing company during the preceding 5 years
is 7.6 percent, the company continues to use the 7.6 percent rate
during the second 5-year period with respect to reserves for that
contract year. This rule parallels the calculation of State assumed
rates under the Standard Valuation Law, under which a change of
less than one-half of one percentage point does not give rise to a
change in the State assumed rate.

The election applies to all contracts issued during the calendar
year for which the election is made and any subsequent calendar
year unless the election is revoked with the consent of the Secre-
tary of the Treasury.

The provision applies to contracts issued in taxable years begin-
ning after December 31, 1987. The election applies to life insurance
reserves with respect to contracts issued in taxable years beginning
after December 31, 1987.

2. Treatment of foreign insurance companies

Present law

Under present law, a foreign corporation that is carrying on an
insurance business in the United States is generally taxed in the
same manner as a U.S. insurance company on its income that is
effectively connected with its conduct of a U.S. trade or business.

Income from sources within the United States derived by a for-
eign corporation carrying on an insurance business in the United
States is generally treated as effectively connected with the con-
duct of its insurance business in the United States. In addition, in
the case of a foreign life insurance company, income from sources
outside the United States that is attributable to its U.S. business is
treated as effectively connected with the conduct of an insurance
business in the United States. Foreign property and casualty insur-
ance companies are not subject to this rule.

Under present law, if the surplus of a foreign life insurance com-
pany held in the United States is less than a statutorily defined re-
quired surplus, then the income that is effectively connected with
the conduct of the U.S. insurance business is increased by an im-
puted amount. This imputed amount is determined by multiplying
(1) the excess of the required surplus over the actual surplus by (2)
the current investment yield on the U.S. assets of the foreign life
insurance company.

House bill

The House bill extends to foreign property and casualty insur-
ance companies the present-law provision for determining whether
foreign source income of a foreign life insurance company is effec-
tively connected with the conduct of a U.S. trade or business.
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Under this provision, income from sources without the United
States that is attributable to a U.S. property and casualty insur-
ance business is treated as effectively connected with the conduct
of that trade or business.

The House bill also revises the rules relating to the required sur-
plus of foreign life insurance companies and extends these revised
rules to foreign property and casualty insurance companies. Under
the House bill, the net investment income of a foreign insurance
company that is effectively connected with the conduct of an insur-
ance business in the United States may not be less than the re-
quired U.S. assets of the company multiplied by the domestic in-
vestment yield applicable to the company for the taxable year.

The required U.S. assets of a foreign insurance company for any
year are determined by multiplying the company’s total insurance
liabilities on U.S. business by the domestic asset/liability percent-
age applicable to the company. The Secretary is to prescribe for
each year a domestic asset/liability percentage for foreign life in-
surance companies and a separate domestic asset/liability percent-
age for foreign property and casualty insurance companies. The do-
mestic asset/liability percentage for each type of insurance compa-
ny equals a fraction, the numerator of which is the assets of the
domestic companies of such type and the denominator of which is
the total insurance liabilities of the domestic companies of such
type.

The Secretary is also required to prescribe a domestic investment
yield for foreign life insurance companies and a separate domestic
investment yield for foreign property and casualty insurance com-
panies. The investment yield for each type of insurance company
equals a fraction, the numerator of which is the net investment
income of domestic insurance companies of such type and the de-
nominator of which is the mean of the aggregate assets of the do-
mestic companies of such type.

A foreign insurance company may elect for purposes of the mini-
mum effectively connected net investment income requirement to
use its worldwide current investment yield in lieu of the applicable
domestic investment yield. The worldwide current investment yield
equals a fraction, the numerator of which is the net investment
income of the company from all sources and the denominator of
which is the mean of the worldwide assets of the company that are
held for the production of investment income.

The Secretary is to determine the domestic asset/liability per-
centage and the domestic investment yield for each type of insur-
ance company on the basis of data derived from a representative
sample of domestic insurance companies. For any taxable year, the
domestic asset/liability percentage and the domestic investment
yield are to be based on data for the second preceding taxable year.

Finally, the House bill clarifies that any person carrying on an
insurance business in the United States, whether operating as a
partnership, corporation, syndicate, or other entity, is taxable as a
U.S. insurance company if such person would qualify as an insur-
ance company for U.S. tax purposes.

The provisions of the House bill relating to the treatment of for-
eign insurance companies apply for taxable years beginning after
December 31, 1987.
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Senate amendment
No provision.
Conference agreement

‘The conference agreement follows the House bill with several
modifications. The conference agreement provides a definition of
net investment income for purposes of the minimum effectively
connected net investment income requirement. This definition of
net investment income applies in determining the actual effectively
connected net investment income of a foreign insurance company
for any taxable year (i.e., the amount reflected on the U.S. books of
the foreign corporation for tax purposes) and also in determining
the domestic investment yield and the worldwide current invest-
ment yield.

Under the conference agreement, net investment income is de-
fined as gross investment income less the expenses allocable to
such income. Gross investment income for this purpose includes in-
terest (including tax-exempt interest), rents, royalties, the total
amount of dividends received (i.e., not reduced by the dividends re-
ceived deduction), and the net gain (or loss) derived from the sale of
investment assets. The expenses taken into account for this pur-
pose include not only interest (including interest that is incurred or
continued to purchase or carry tax-exempt obligations), taxes (other
than Federal income taxes), salaries and other similar items, but
also depreciation and depletion, to the extent allocable to gross in-
vestment income.

Under the conference agreement, the required U.S. assets of a
foreign insurance company for any taxable year are determined by
multiplying the mean of the company’s total insurance liabilities
on U.S. business by the domestic asset/liability percentage applica-
ble to the company. Similarly, the domestic asset/liability percent-
age for each type of insurance company is determined on the basis
of the mean assets and the mean insurance liabilities of domestic
companies of such type.

The conference agreement provides regulatory authority to ad-
dress the treatment of segregated asset accounts. The conferees an-
ticipate that a separate asset/liability percentage will be prescribed
for segregated asset accounts similar to the present-law treatment
of such accounts. In addition, the Secretary may prescribe the use
of an investment yield for segregated asset accounts that is based
on the actual earnings of the assets underlying the accounts.

The conference agreement also authorizes regulations that pro-
vide appropriate adjustments to the minimum effectively connected
net investment income of a foreign insurance company to account
for the fact that the domestic investment yield for any year is
based on data from the second preceding year. The conferees antici-
pate that if the actual effectively connected net investment income
of a foreign insurance company for any year exceeds the minimum
effectively connected net investment income of such insurance com-
pany, then such excess is to reduce the amount of net investment
income that would otherwise be imputed to the company under
this provision for a later taxable year.
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The conference agreement further provides regulatory authority
to address the treatment of foreign insurance company investments
in U.S. subsidiaries.

Under the conference agreement, foreign source income that is
attributable to a U.S. trade or business of a foreign property and
casualty insurance company is treated as effectively connected
with that trade or business. The conferees understand that present
regulations under Code section 864, which apply only to life insur-
ance companies, generally look to assets indicated on State insur-
ance reports in determining whether income is attributable to a
U.S. trade or business. The conferees believe that those regulations
should be reexamined to consider the appropriateness of relying on
State insurance rules in determining effectively connected income.
The parallel regulations that will be promulgated to cover property
and casualty insurance companies should take into account any
changes to the existing regulations (covering life insurance compa-
nies) that address this concern.

The conferees intend that any new regulations under section 864
should be coordinated with regulations that will be promulgated
under the agreement’s provision requiring a minimum level of ef-
fectively ccnnected investment income (the provision amending sec.
842) so as not to tax the same income twice. Consistent with
present law, foreign source income that otherwise would be made
effectively connected under the agreement’s changes to section 864
will not be treated as effectively connected if it is derived by a con-
trolled foreign corporation and is subpart F income.

If this provision of the conference agreement is found to be in
conflict with any existing U.S. income tax treaty, the conferees do
not intend to apply the general principle that, in the case of a con-
flict, a later enacted statute prevails over earlier enacted statutes
or treaties. The conferees understand, however, that the Treasury
Department believes that the provision does not violate any treaty
now in effect. In particular, the Treasury Department believes that
the provision does not violate treaty requirements that foreign cor-
porations be taxed only on profits derived from the assets or activi-
ties of a corporation’s U.S. permanent establishment, that perma-
nent establishments of foreign corporations be taxed only on profits
the permanent establishments might be expected to make were
they separate enterprises dealing independently with the foreign
corporations of which they are a part, or that permanent establish-
ments of foreign corporations be taxed in a manner no more bur-
densome than the manner in which domestic corporations in the
same circumstances are taxed. The conferees similarly believe that
this provision does not violate any treaty now in effect.

Several factors are cited by the Treasury Department in support
of this view. First, the provision applies to life insurance companies
and property and casualty insurance companies in a manner sub-
stantially similar to present-law rules covering only life insurance
companies. The Treasury Department does not consider those
present-law rules to violate U.S. treaties.

Second, the provision attributes to a foreign insurance company
an amount of assets determined by reference to the assets of com-
parable domestic insurance companies, thus reasonably measuring
the amount of assets that the U.S. trade or business of a foreign
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insurance company would be expected to have were it a separate
company dealing independently with non-U.S. offices of the foreign
insurance company. In addition, a foreign insurance company can
elect to determine its investment income based on the company’s
worldwide investment yield, or utilize the statutory formula based
on domestic industry averages. It is well established that use of a
formula as an element in determining taxable income does not nec-
essarily violate ‘‘separate entity” accounting. The Internal Revenue
Code contains a number of provisions that apply fungibility princi-
ples to financial assets; use of fungibility principles in these ways is
not inconsistent with the arm’s-length standard and does not vio-
late U.S. income tax treaties. Similarly, the agreement’s provision,
which takes into account both the taxpayer’s actual investment
yield and arm’s-length measures of yield and U.S.-connected assets,
1s appropriate under income tax treaties.

Third, the provision furnishes regulatory authority for the Secre-
tary to provide a relief mechanism, as described above, to mitigate
the effects of any increase in tax resulting from the fact that a tax-
payer’s deemed income from U.S.-connected investments exceeds
its actual income from those assets.

The conferees understand that the provision governing foreign
insurance companies solves a statutory problem in the context of
the broader issue: measuring the U.S. taxable income of a foreign
corporation that is effectively connected with its U.S. trade or busi-
ness. That issue more generally involves the determination of
which of the corporation’s assets generate gross effectively connect-
ed income, and which of its expenses and liabilities are connected
with such income. Certain types of assets and liabilities that must,
in this process, be attributed in whole or in part to a U.S. trade or
business may be particularly suitable for movement among the var-
ious trades or businesses of a single foreign corporation, may be
fungible with assets and liabilities identified with other trades or
businesses of the corporation, or may be usable by more than one
such trade or business simultaneously. Financial assets and liabil-
ities tend to fall into these categories.

In some cases, provisions of the Code, such as those governing
the amount of U.S.-effectively connected income of a foreign insur-
ance company, are designed to ensure that assets and liabilities
that are difficult to assign unambiguously to a single tax jurisdic-
tion are taken into account by the U.S. tax system in a way that
reflects economic reality. In other cases, the appropriate resolution
is left to regulations. For example, the Code gives the Treasury
very broad authority to promulgate regulations to ensure an appro-
priate allocation and apportionment of expenses, including interest
expenses (in effect, to ensure an appropriate allocation of liabil-
ities), to the U.S. trade or business of a foreign corporation (e.g.,
Code secs. 861(b) and 882(c)1XA); Reg. secs. 1.861-8 and 1.882-5).
Whether such rules are provided in the Code itself or pursuant to
regulatory authority, the consistency of such rules with the treaty
obligations of the United States must be determined in the same
manner. If a treaty does not provide specific rules for the allocation
of expenses, it is consistent with the treaty to make such allocation
under the generally applicable principles and provisions of U.S.
law. See Rev. Rul. 85-7, 1985-1 C.B. 188. Thus, consistent with the
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analysis described above, the conferees believe that the current
regulatory provisions for determining liabilities allocable to a for-
eign corporation’s U.S. business are fully consistent with the treaty
obligations of the United States.

The determination of U.S.-effectively connected income of foreign
insurance companies is presently addressed primarily by specific
statutory provisions, and the conferees believe that the correction
of shortcomings in those rules is appropriately accomplished by
amending these provisions. The conferees are aware that analogous
rules affecting deductions, namely, rules for the attribution of the
financial liabilities of a foreign corporation to the corporation’s
U.S. trade or business, may also be in need of revision to ensure
that such corporations pay sufficient U.S. tax. The conferees be-
lieve, however, that this continues to be an issue appropriately ad-
dressed by regulations, and that any adjustment of the rules in this
area can be accomplished by amending the regulations. The confer-
ees anticipate that the Treasury Department will take steps to
amend those regulations insofar as their current practical effect is
to permit foreign corporations to allocate excessive amounts of debt
and excessive amounts of interest expense toward reducing their
U.S.-effectively connected income.

3. Treatment of mutual life insurance company policyholder divi-
dends for purposes of the alternative minimum tax book prefer-
ence

Present low

Under the present-law provisions for the corporate alternative
minimum tax, 50 percent of the excess of the adjusted net book
income of a taxpayer over the alternative minimum taxable income
of the taxpayer (without regard to book income) is treated as a
preference item (the ‘‘book income” preference). In general, the
book income used in computing the adjusted net book income of a
corporate taxpayer is the net income or loss set forth on the tax-
payer’s applicable financial statement. The applicable financial
statement is the statement provided for regulatory or credit pur-
poses, for the purpose of reporting to shareholders or other owners,
or for other substantial nontax purposes. Generally, financial state-
ments have the following priority: financial statements required to
be filed with the Securities and Exchange Commission; certified au-
dited financial statements; other regulatory statements; and other
financial statements used for a substantial nontax purpose. Mutual
life insurance companies that are not required to file financial
statements with the Securities and Exchange Commission general-
ly determine adjusted net book income on the basis of regulatory
statements that are based on statutory accounting principles.

House bill

Under the House bill, in calculating book income for purposes of
the book income preference of the corporate alternative minimum
tax, mutual life insurance companies may not reduce book income
for policyholder dividends paid or accrued during the taxable year
by more than the amount allowable in computing life insurance
company taxable income under section 801(b) of the Code. Thus,
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the adjusted net book income will not be reduced by the nondeduct-
ible portion of policyholder dividends.

The House bill also provides authority to the Secretary of the
Treasury to provide for such adjustments as may be necessary to
make the calculation of adjusted net book income in the case of a
mutual life insurance company consistent with the calculation of
adjusted net book income generally. It is intended that the Secre-
tary will prescribe these rules in a manner that makes the treat-
ment of stock and mutual life insurance companies consistent. For
example, it may be appropriate to require mutual life insurance
companies to capitalize and amortize acquisition expenses in a
manner similar to that provided for purposes of determining ad-
justed current earnings (sec. 56(g)(4)(F)).

The provision is effective for taxable years beginning after De-
cember 31, 1987.

Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill, with modifica-
tions. Under the conference agreement, in determining the adjust-
ed net book income of any mutual life insurance company, a reduc-
tion is allowed for policyholder dividends for any taxable year only
to the extent such dividends exceed the differential earnings
amount determined for such taxable year. Thus, the reduction of
adjusted net book income of a mutual insurance company for pol-
icyholder dividends does not include the amount that is not deduct-
ible by virtue of section 809 (including the recomputation amount
determined under sec. 809(f)) in determining the company’s life in-
surance company taxable income under section 801(b).

The conference agreement also provides that the Treasury regu-
latory authority to make additional adjustments to the calculation
of adjusted net book income in the case of mutual life insurance
companies applies to any life insurance company. The regulatory
authority is intended to be exercised to make the book income of
mutual life insurance companies and stock life insurance compa-
nies that file financial statements reflecting a method of account-
ing other than generally accepted accounting principles (“GAAP”)
more consistent with the book income of life insurance companies
that file GAAP statements.

The conferees intend that the adoption of this provision is not to
create any inference with respect to the ongoing Treasury study on
segment balance which was mandated by the 1984 Act.

4. Treatment of certain insurance syndicates

Present law

Pursuant to a closing agreement entered into during 1980 be-
tween the Internal Revenue Service and the member underwriters
of various insurance and reinsurance syndicates of the United
Kingdom, the members of the syndicates are subject to tax as indi-
viduals and premiums received in any taxable year are not taken
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into account by the members until the third taxable year after the
year of receipt.

House bill

The House bill terminates the closing agreement entered into be-
tween the Internal Revenue Service and the members of the syndi-
cates. Any such syndicate that is engaged in a U.S. business is to
be taxed as a domestic insurance company for taxable years begin-
ning after December 31, 1987.

Senate amendment
No provision.

Conference agreement

The conference agreement follows the Senate amendment, but
requires the Treasury Department to conduct a study of the proper
Federal income tax treatment of the income derived by members of
insurance and reinsurance syndicates.

Since the 1980 closing agreement was entered into, Congress has
made substantial changes to the rules governing the taxation of in-
surance income and the sourcing of income. For instance, the 1984
Act substantially revised the tax treatment of life insurance com-
panies. The 1986 Act required discounting of loss reserves and
changed the treatment of unearned premiums of property and cas-
ualty insurance companies. The 1986 Act also substantially modi-
fied the rules governing the source of income, particularly those
rules governing transportation activities and ocean activities. The
Subchapter S Revision Act of 1982 codified the rule that an insur-
ance company is not permitted to operate as an S corporation,
which means that two levels of tax generally are imposed on U.S.
individuals that earn insurance income.

The conferees intend the study to take into account the foregoing
and other changes in the law, and that the Treasury Department
explore whether the agreement, which imposes only one level of
tax, creates a disparity between U.S. underwriters who are mem-
bers of syndicates formed in the United States and U.S. underwrit-
ers who are members of syndicates formed in the United Kingdom.

The results of the study are to be submitted to the Committee on
Ways and Means of the House of Representatives and the Commit-
tee on Finance of the Senate before April 1, 1988. The Treasury De-
partment is also required to renegotiate the closing agreement
before January 1, 1990, to implement the conclusions reached in
the study.

G. TREATMENT OF NET INVESTMENT INCOME OF TRADE ASSOCIATIONS

Present law

In general, present law imposes a tax (the UBIT) on the unrelat-
ed business taxable income of otherwise tax-exempt organizations,
including trade associations, chambers of commerce, and other or-
ganizations described in section 501(c}6). Under special rules, the
UBIT generally does not apply to certain investment income, such
as dividends, interest, royalties, rental income, and income on cer-
tain dispositions of property (sec. 512(b)). However, in the case of
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tax-exempt social clubs, voluntary employees’ beneficiary associa-
tions (VEBAs), and certain other mutual benefit associations, the
UBIT generally applies under present law to all income—including
investment income—other than ‘“‘exempt function income,” such as
membership receipts (sec. 512(a)(3)).

House bill

In the case of section 501(c)6) organizations (‘‘trade associa-
tions”), dividends, interest, royalties, rental income, other items of
income described in sections 512(b) (1), (2), or (3), and gain (or loss)
on certain dispositions of property described in section 512(b)5) are
treated as derived from an unrelated trade or business, and deduc-
tions directly connected with earning such income are allowed in
computing unrelated business taxable income. However, the UBIT
will not apply to any such income that is set aside to be used exclu-
sively for charitable purposes, or to certain “rollover”’ gain on dis-
position of property used directly in performing the association’s
exempt functions.

The provision is effective for taxable years beginning after De-
cember 31, 1987.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the Senate amendment.

I11. EsTiIMATED Tax ProvisIONS

1. Corporate estimated tax reform
Present law

Under present law, a corporation that fails to pay an installment
of estimated income tax on or before the due date generally is sub-
ject to a penalty computed at the rate of interest for tax underpay-
ments. The penalty may. not be waived.

The penalty is computed by applying the underpayment interest
rate to the amount of the underpayment of the installment for the
period of the underpayment. The amount of the underpayment is
the difference between the payments made on or before the due
date of each installment and 90 percent of the total tax shown on
the return for the year, divided by the number of installments that
should have been made. The penalty on underpayments of estimat-
ed tax that are between 80 percent and 90 percent of the actual tax
due is imposed at three-quarters of the full rate.

There are generally three exceptions to the penalty. No penalty
is imposed if the installment is based on the lesser of (1) the pre-
ceding year’s tax liability, if a return showing a liability for tax
was filed for the preceding year; (2) the tax computed by using the
facts shown on the prior year’s return under the current year’s tax
rates; or (3) 90 percent of the taxes which would be due if certain
income already recognized during the current year was annualized.
Large corporations may not use exceptions (1) and (2) described
above. A large corporation is defined as a corporation having at
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least $1 million of taxable income in any of the three prior taxable
years. Under present law, no penalty is imposed if the estimated
tax required to be paid is less than $40.

House bill

The House bill consolidates all the corporate estimated tax rules
into one section of the Code, similar to the estimated tax provision
enacted in 1984 for individuals. Also, several modifications are
made to present law.

Under the bill, the underpayment penalty with respect to any in-
stallment applies to the difference between payments made by the
due date of the installment and the lesser of an installment based
on (1) 90 percent of the tax shown on the return, or (2) 100 percent
of the tax shown on the preceding year’s return. As under present
law, exception (2) generally is not available to a large corporation,
except that a large corporation could use that exception for pur-
poses of making its first estimated payment for any taxable year.
Thus, both large and small corporations may base their first esti-
mated tax payment of any taxable year on 100 percent of the tax
shown on the preceding year’s return. In determining whether a
corporation is a large corporation because its taxable income ex-
ceeds $1 million, net operating loss and capital loss carryforwards
and carrybacks are disregarded. The safe harbor of the previous
ggﬁtr’s facts and the current year’s rates is eliminated under the

ill.

In addition, the full rate of the penalty is imposed with respect
to any payment only to the extent the total payments for the year
up to the required installment are below 90 percent of the taxes
which would be due if the income already received during the cur-
rent year was placed on an annual basis. Thus, the “cliff” effect of
the penalty under present law is eliminated under the bill. Addi-
tionally, the reduced rate of the penalty for underpayments that
are between 80 and 90 percent is eliminated. Any reduction in a
payment resulting from using the annualization exception must be
made up in the subsequent payment if the corporation does not use
the annualization exception for that subsequent payment.

Finally, no penalty is imposed if the tax shown on the return for
any taxable year is less than $500.
31Til.(i)88 %)rovision applies to taxable years beginning after December

Senate amendment

The Senate amendment is the same as the House bill, except
that the Senate amendment also provides a special transition rule
for 1988. For taxable years beginning in 1988 only, both large and
small corporations may base their first and second estimated tax
payments for that taxable year on 100 percent of the tax shown on
the preceding year’s return.

Conference agreement

The conference agreement follows the House bill, except that
there is a modification to the provision providing that any reduc-
tion in a payment resulting from using the annualization exception
must be made up in the subsequent payment if the corporation
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does not use the annualization exception for that subsequent pay-
ment. The modification is that the amount required to be made up
in the subsequent payment is 90 percent of the amount otherwise
required to be made up.

2. Revised withholding certificates required to be put into effect
more promptly

Present law

If an employee furnishes to his or her employer a withholding
allowance certificate (Form W-4 or W-4A) that replaces an existing
certificate, the employer must make the certificate effective no
later than the first status determination date that is at least 30
days after the date the employee furnishes the certificate to the
employer. The status determination dates are January 1, May 1,
July 1, and October 1 of each year.

Employers may elect to make replacement certificates effective
earlier than they are required to statutorily; most employers elect
to do so.

House bill

The House bill requires employers to give effect to replacement
withholding allowance certificates (Form W-4 or W-4A) no later
than the start of the first payroll period ending on or after the
thirtieth day after the day on which the employee furnishes the
certificate to the employer. Employers are permitted to continue to
elect to give effect to replacement withholding allowance certifi-
cates on any date between the date it is furnished by the employee
and the statutorily mandated effective date.

The provision applies to replacement withholding allowance cer-
tificates furnished after the day 30 days after the date of enact-
ment of the bill.

Senate amendment
The Senate amendment is the same as the House bill.

Conference agreement

The conference agreement follows the House bill and the Senate
amendment.

3. Estimated tax penalties for 1987

A. DELAY OF INCREASE IN CURRENT YEAR LIABILITY TEST FOR
INDIVIDUALS

Present law

Individuals owing income tax who do not make estimated tax
payments are generally subject to a penalty (Code sec. 6654). In
order to avoid the penalty, individuals must generally make quar-
terly estimated tax payments that equal at least the lesser of 100
percent of the prior year’s tax liability or 90 percent of the current
year’s tax liability. Amounts withheld from wages are considered
to be estimated tax payments.
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The Tax Reform Act of 1986 increased from 80 to 90 percent the
proportion of the current year’s tax liability that taxpayers must
pay to avoid the penalty. This was effective for taxable years begin-
ning after December 31, 1986.

House bill

The House bill delays for one year this increase from 80 to 90
percent. Thus, for taxable years beginning before January 1, 1988,
individuals may avoid the estimated tax penalty by making quar-
terly estimated tax payments that equal at least the lesser of 100
percent of the prior year’s tax liability or 80 percent of current
year’s tax liability. For taxable years beginning after December 31,
1987, individuals may avoid the estimated tax penalty by making
quarterly estimated tax payments that equal at least the lesser of
100 percent of the prior year’s tax liability or 90 percent of the cur-
rent year’s tax liability.

The increase from 80 to 90 percent is effective for taxable years
beginning after December 31, 1987 (instead of taxable years begin-
ning after December 31, 1986).

Senate amendment
The Senate amendment is the same as the House bill.

Conference agreement

The conference agreement follows the House bill and the Senate
amendment.

B. CORPORATIONS MAY USE 1986 TAX TO DETERMINE CERTAIN ESTIMATED
TAX INSTALLMENTS DUE BEFORE JULY 1, 1987

Present law

Under present law, a corporation that fails to pay an installment
of estimated income tax on or before the due date generally is sub-
ject to a penalty computed at the rate of interest for tax underpay-
ments. The penalty may not be waived.

The penalty is computed by applying the underpayment interest
rate to the amount of the underpayment of the installment for the
period of the underpayment. The amount of the underpayment is
the difference between the payments made on or before the due
date of each installment and 90 percent of the total tax shown on
the return for the year, divided by the number of installments that
should have been made.

No estimated tax penalty is imposed if the installment is based
on the lesser of (1) the preceding year’s tax liability, if a return
showing a liability for tax was filed for the preceding year; (2) the
tax computed by using the facts shown on the prior year's return
under the current year’s tax rates; or (3) 90 percent of the taxes
which would be due if certain income already recognized during
the current year were placed on annual basis. Large corporations
may not use exceptions (1) and (2) described above. A large corpora-
tion is defined as a corporation having at least $1 million of tax-
able income in any of the three prior taxable years.

Present law does not give explicit authority to the Treasury to
provide alternative estimated tax rules for corporations.
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The Treasury has issued regulations, applicable to estimated tax
payments due before July 1, 1987, that permit corporations to base
those estimated payments on 120 percent of 1986 taxable income
with certain modifications.

House bill

The House bill provides two safe harbors for corporate estimated
tax payments due before July 1, 1987. First, all corporations, in-
cluding large corporations, are permitted to base those estimated
tax payments on 100 percent of the 1986 tax liability. Second, stat-
utory authorization is provided for the safe harbor provided in the
Treasury regulations.

Under the first safe harbor, no penalty for the underpayment of
estimated tax for a taxable year beginning in 1987 will be imposed
on a large corporation (as defined in sec. 6655(1)2) of the Code) for
any payment due on or before June 15, 1987, if the corporation’s
estimated tax payments meet the present law requirements (of sec.
6655(d)(1)) applicable to other corporations allowing payments to be
based on the tax shown on the prior year’s return. Thus, large cor-
porations are expressly authorized to utilize the estimated tax safe
harbor of paying the preceding year’s tax liability for estimated tax
installments for the taxable year beginning in 1987 that are also
due on or before June 15, 1987. A corporation may take advantage
of this rule only to the extent that the underpayment of estimated
tax is paid on or before the last date prescribed for payment of the
most recent installment of estimated tax due on or before Septem-
ber 15, 1987. This relief is available for the first two payments of a
calendar year corporation and for the first payment of a fiscal year
corporation whose taxable year begins on or before March 1, 1987.

The provisions are effective for corporate estimated tax install-
ments for 1987 that were due before July 1, 1987.

Senate amendment
The Senate amendment is the same as the House bill.

Conference agreement

The conference agreement follows the House bill and the Senate
amendment.

IV. EstaTE AND GIFT TAXES

1. Extension of 1987 tax rates
Present law

Under the estate and gift taxes, a single rate schedule is applied
to an individual’s cumulative gifts and bequests. The generation-
skipping transfer tax is computed by reference to the maximum
Federal estate tax rate.

For 1987, the estate and gift tax rates are 55 percent on taxable
transfers over $3 million. For transfers occurring after 1987, the
maximum estate and gift tax rate is scheduled to decline to 50 per-
cent for taxable transfers over $2.5 million.
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House bill

The House bill makes permanent the estate and gift rates appli-
cable in 1987.

Senate amendment

The Senate amendment defers the scheduled decline in estate
and gift tax rates for two years (through 1989).

Conference agreement

The conference agreement follows the House bill and the Senate
amendment, with the modification that the scheduled decline is de-
ferred for five years. Thus, the maximum rate declines to 50 per-
cent for decedents dying, and gifts made, after December 31, 1992.

2. Graduated rates and unified credit

Present law

The estate and gift taxes are unified, so that a single graduated
rate schedule is applied to an individual’s cumulative gifts and be-
quests. A unified credit of $192,800 is deducted from the gross gift
or estate tax in arriving at the net tax payable. The $192,800 credit
in effect exempts the first $600,000 of transfers from gift and estate
taxation.

House bill

The House bill phases out the benefit of the unified credit and
graduated rates for transfers exceeding $5 million. The gift and
estate tax liability for taxable transfers in excess of $5 million is
increased by five percent of such excess until the benefit of the uni-
fied credit and graduated brackets is recaptured.

Senate amendment
No provision.
Conference agreement

The benefit of the unified credit and graduated rates is phased
out for transfers exceeding $10 million. The gift and estate tax li-
ability for taxable transfers in excess of $10 million is increased by
five percent of such excess until the benefit of the unified credit
and graduated brackets is recaptured.

The rate adjustment for decedent dying, and gifts made, after De-
cember 31, 1987, and before December 31, 1992, occurs for cumula-
tive taxable transfers between $10,000,000 and $21,040,000. Once
the maximum adjustment applies, the 55 percent rate becomes the
rate of taxation. The rate adjustment for decedents dying, and gifts
made, after December 31, 1992, occurs for cumulative transfers be-
tween $10,000,000 and $18,340,000, after which the rate of taxation
becomes 50 percent.

This provision does not otherwise affect the structure of the uni-
fied credit. Thus, gifts made prior to December 31, 1987, are count-
ed in determining the amount of the unified credit subject to the
phase-out. Therefore, even though a person makes gifts valued at
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$600,000 prior to December 31, 1987, he is subject to the full 5 per-
cent rate adjustment on transfers after 1987.

Pre-effective date gifts are counted toward cumulative transfers
for purposes of determining the rate adjustment for transfers made
after the effective date, but the tax rate on pre-effective date gifts
remains unchanged. Thus, if a person makes $9 million in gifts
prior to the effective date and $4 million in transfers after that
date, $3 million of transfers are subject to the adjustment. If a
person makes $22 million in gifts prior to the effective date, no
transfers after that date are subject to the rate adjustment.

This provision does not affect the maximum Federal estate tax
rate for purposes of computing the generation-skipping transfer
tax. That rate is 55 percent for generation-skipping transfers made
before December 31, 1992, and 50 percent thereafter.

3. State death tax credit
Present law

A dollar-for-dollar credit is allowed against the Federal estate
tax for any estate, inheritance, legacy, or succession taxes paid to a
State with respect to any property included in the gross estate.

House bill

The House bill repeals the credit for State death taxes and
enacts an estate tax deduction for such taxes.

Senate amendment
No provision.
Conference agreement
The conference agreement follows the Senate amendment.

4. Special valuation rules: minority discounts and estate freezes
Present law

Minority discounts

Numerous courts have found that blocks of corporate stock con-
stituting a minority interest are usually worth less than a propor-
tionate share of the value of the corporate assets. No special
burden of proof must be met for a court to make such a finding.
Courts have allowed a minority discount even where related per-
sons together own a majority interest in the corporation.

Valuation freezes

Where an individual retains enjoyment of, or the right to income
from, transferred property, his gross estate includes the full value
of such property. Nonetheless, a decedent’s estate does not include
the full value of stock of a corporation previously owned by a dece-
dent where the decedent gives his children common stock in the
corporation but keeps control over, and the income from, the corpo-
ration through retention of preferred stock in that corporation.
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House bill
Minority discounts

Under the House bill, the value of stock in a corporation is
deemed to be equal to its pro rata share of all the stock of the same
class in such corporation, unless a different value is established by
clear and convincing evidence. In determining whether a different
value can be established, all stock held, directly or indirectly, by an
individual or by members of such individual’s family is treated as
held by one person. Similar rules apply in the valuation of inter-
ests in entities other than corporations and of property other than
corporate stock.

Valuation freezes

Under the House bill, if a person holds a substantial interest in
an enterprise and, in effect, transfers a disproportionate share of
the potential appreciation in the enterprise, then the transferred
property shall be included in his gross estate.

A person holds a substantial interest in an enterprise if such
person owns, directly or indirectly, ten percent or more of the
voting power in, or income of, the enterprise.

Transfers for full and adequate consideration to persons other
than family members are exempted.

The estate freeze provision is effective for decedents dying after
December 31, 1987.

Senate amendment
No provision.

Conference agreement

Minority discounts
The conference agreement follows the Senate amendment.

Estate freezes

The conference agreement follows the House bill, with the fol-
lowing modifications.

In general.—Under the conference agreement, if any person
holds a substantial interest in an enterprise and in effect transfers
after December 17, 1987, property having a disproportionately
large share of the potential appreciation in such person’s interest
in the enterprise while retaining a disproportionately large share
in the income of, or rights in, the enterprise, then the retention of
the retained interest is treated as a retention of the enjoyment of
the transferred property. The value of the transferred property is
includible in a decedent’s gross estate if the decedent retained the
retained interest for his life, for any period not ascertainable with-
out reference to his death, or for any period which does not in fact
end before his death. In addition, that value is includible if the re-
tained interest is disposed of during the 3-year period ending on
the date of the decedent’s death.! For purposes of this provision, an

! It may be includable even if the retained interest is sold for its fair market value during the
3-year period. See United States v Allen, 293 F.2d 916 (10th Cir. 1961).
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individual and such individual’s spouse shall be treated as one
person.

For example, if, after December 17, 1987, a person who holds all
the preferred and common stock in a corporation transfers the
common stock and retains the preferred stock until his death, the
common stock is includible in his estate. Likewise, a similar trans-
action undertaken by transferring a partnership interest with
greater rights to appreciation than the retained interest will result-
in the transferred interest being included in the estate.

If a share of appreciation borne by the transferred property is
disproportionately large, but only with respect to part of the trans-
ferred property, only that part of the transferred property is in-
cluded in the estate. Thus, if a person who owns a substantial in-
terest in an enterprise and whose only holdings in the enterprise
consist of 100 shares of common stock and 100 shares of preferred
stock transfers 80 shares of the common stock and 20 shares of the
preferred stock, only 60 shares of the transferred common stock are
included in his estate under this provision.

The provision only makes certain property includible in the
estate; it does not affect the valuation of such property for estate
tax purposes.

Definitions

Substantial interest.—A person holds a substantial interest in an
enterprise if such person owns, directly or indirectly, 10 percent or
more of the voting power or income stream, or both, in the enter-
prise. For these purposes, an individual shall be treated as owning
any interest in an enterprise owned, directly or indirectly, by any
member of such individual’s family. Interests held indirectly by a
person include interests held by an entity in which such person Kas
an interest.

Enterprise.—Under the conference agreement, an enterprise in-
cludes a business or other property which may produce income or
gain.

Family.—Family means, with respect to any individual, such in-
dividual’s spouse, any lineal descendant of such individual or of
such individual's spouse, any parent or grandparent of such indi-
vidual, and any spouse of any of the foregoing. Relationship by
legal adoption is treated as one by blood.

Transfer.—A transfer encompasses, but is not limited to, all
transactions whereby property is passed to or conferred upon an-
other, regardless of the means or device employed in its accom-
plishment.

Disproportionately large share of potential appreciation.—A dis-
proportionately large share of potential appreciation is any share
of appreciation in the enterprise greater than the share of appre-
ciation borne by the property retained by the transferor.

Rights.—Rights in the enterprise include voting rights, conver-
sifon 1rights, liquidation rights, warrants, options, and other rights
of value.

Sales of interests

Sales for full and adequate consideration, other than those to
family members, are exempted from the provision. Appropriate ad-
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justments in the value of the estate will be made for sales which
are not exempted. Thus, when an interest is sold for less than full
and adequate consideration, the amount included in the estate will
be reduced by the value of the consideration received by the dece-
dent. Sales to family members will be deemed to be for less than
full and adequate consideration for this purpose.

Effective date.—The provision is effective for decedents dying
after December 31, 1987. However, it does not apply to transfers
completed before December 18, 1987. Thus, for example, when a
person who owns all the common and preferred stock in an enter-
prise transfers all the common stock after December 17, 1987,
while retaining the preferred stock, the provision applies, even
though the two classes of stock existed prior to December 18, 1987.
If, in that situation, all the common stock is transferred prior to
December 18, 1987, the provision does not apply to the transferor
(or his spouse), even if either the common or preferred stock is
transferred in subsequent transactions after December 17, 1987, so
long as that transferor or his spouse does not reacquire any
common stock.

5. Estate tax deduction for sales to an ESOP

Present law

The Tax Reform Act of 1986 (sec. 1172 of the Act and sec. 2057 of
the Code) adopted a special provision allowing partial relief from
estate taxes through an estate tax deduction for sales of employer
securities to an employee stock ownership plan (ESOP) or an eligi-
ble worker-owned cooperative. This provision was adopted for a
temporary period of time to encourage transfers of employer secu-
rities to ESOPs. The provision permits a deduction from the gross
estate of a decedent equal to 50 percent of the proceeds received
from a qualified sale of employer securities.

IRS Notice 87-13 (January 5, 1987) provided that the estate tax
deduction for transfers to an ESOP or worker-owned cooperative is
not available unless (1) the decedent directly owned the employer
securities immediately before death, and (2) after the sale, the em-
ployer securities are allocated to plan participants or are held for
future allocation in connection with an exempt loan under section
4975 or in connection with a transfer of assets from a defined bene-
fit plan under the rules of section 4980(c)3). Except in the case of a
bona fide business transaction, employer securities are not treated
as allocated or held for future allocation to the extent that such
securities are allocated or held for future allocation in substitution
of other employer securities that had been allocated or held for
future allocation.

House bill

The bill confirms the positions taken in IRS Notice 87-13 and fur-
ther clarifies and restricts the availability of the deduction. Thus,
the bill (1) provides that the deduction is available in the case of
sales of employer securities to tax-credit ESOPs, (2) limits the de-
duction to. sales of nonpublicly traded securities, (3) permits the
sale of any assets listed as securities on the estate tax return, (4)
limits the deduction to 50 percent of the taxable estate and the

1987-3 C.B.

277



278

998

maximum reduction in estate taxes to $750,000, (5) imposes holding
period requirements for the decedent and the ESOP, (6) prohibits
the deduction in the case of securities acquired with assets trans-
ferred from another plan of the employer, and (7) imposes certain
excise taxes on an ESOP or worker-owned cooperative for a failure
to satisfy the allocation and holding period requirements.

The confirmation of the IRS Notice is effective as if included in
the Tax Reform Act of 1986. The other provisions are effective with
respect to sales of securities to ESOPs after February 26, 1987,
except that the ESOP holding period requirement generally applies
to dispositions of securities by the ESOP after February 26, 1987.
Securities subject to the ESOP holding period requirement are
qualified employer securities, which for this purpose includes em-
ployer securities sold before February 27, 1987, for which a deduc-
tion was allowed.

Senate amendment

The Senate amendment is the same as the House bill, except
that the provisions (other than the confirmation of the IRS Notice)
are effective with respect to sales of securities to ESOPs after Feb-
ruary 27, 1987, and that the ESOP holding period requirement gen-
erally applies to dispositions of securities by the ESOP after Febru-
ary 27, 1987. Securities subject to the ESOP holding period require-
ment are qualified employer securities, which for this purpose in-
cludes employer securities sold before February 27, 1987, for which
a deduction was allowed.

Conference agreement
The conference agreement follows the House bill.
V. Excise TaxEes; User FEEs
A. EXCISE TAXES

1. Telephone excise tax: 3-year extension
Present law

A 3-percent excise tax is imposed on amounts paid for local tele-
phone service, toll (long-distance) telephone service, and teletype-
writer exchange service. This tax is scheduled to expire after De-
cember 31, 1987.

House bill

The House bill extends the present 3-percent telephone excise
tax for 3 years, through December 31, 1990.

Senate amendment
The Senate amendment is the same as the House bill.
Conference agreement

The conference agreement follows the House bill and the Senate
amendment.
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2. Collection of diesel fuel and certain other motor fuels taxes on
sales to retailers

Present law

The excise taxes on diesel fuel, special motor fuels, and nongaso-
line aviation fuel generally are imposed on the sale of the taxable
fuel by a retail dealer to the ultimate consumer of the fuel (sec.
4041). Under an exception, retail dealers may elect to have whole-
sale distributors collect and pay the diesel fuel tax when the fuel is
sold to the retailer.

House bill

The excise tax on taxable fuels, which are defined as diesel fuel,
taxable special fuels, and nongasoline aviation fuels, is to be im-
posed on sale of the fuels to any taxable fuel retailer.

Taxable special fuels include special motor fuels (other than gas-
oline or diesel fuel) that are sold for use as a fuel in a motor vehi-
cle or motorboat. Nongasoline aviation fuels means any liquid on
which tax would be imposed if sold for use in an aircraft in non-
commercial aviation.

Collection of the excise tax on the sale of any taxable fuel by
wholesale dealers is made mandatory for all sales. The provisions
of present law permitting tax-free sales for certain exempt pur-
poses are repealed.

Any taxable fuel that is held on January 1, 1988, by a dealer for
sale is subject to a floor stocks tax at the rate applicable under this
section to that fuel.

The provision is effective on January 1, 1988.

Senate amendment

The Senate amendment generally is the same as the House bill,
with the following differences.

The Treasury Department is authorized to prescribe regulations
for purposes of making refunds or allowing credits of the non-gaso-
line fuels excise taxes. In addition, Treasury is authorized to re-
quire information reporting and registration from such persons in
the distribution chain of these fuels as is deemed necessary to pre-
vent evasion of the tax.

The Senate amendment also requires that amounts equivalent to
revenues raised by the floor stocks taxes be transferred to the
Highway Trust Fund or the Leaking Underground Storage Tank
(LUST) Trust Fund.

The provision is effective on January 1, 1988.

Conference agreement

The conference agreement generally follows the House bill and
the Senate amendment, but includes several modifications. First,
the tax on special motor fuels continues to be imposed at the retail
level. In the case of the taxes on diesel fuel and nongasoline avia-
tion fuels, tax technically is imposed on the sale (or earlier use) of
a taxable fuel by the producer thereof. The term producer is de-
fined, however, to include wholesale distributors and other inter-
mediate persons in the chain of distribution of the taxable fuel. All
persons who are producers of a taxable fuel must register with the
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Treasury Department and satisfy such bonding requirements as
Treasury may prescribe. Therefore, a wholesale distributor may
buy fuels without payment of tax only upon satisfaction of these
requirements.

In general, like the House bill and Senate amendment, all provi-
sions permitting exempt sales beyond the wholesale level are re-
pealed. Treasury is, however, given discretionary authority to
exempt from tax certain sales where the purchaser demonstrates
to the satisfaction of Treasury that the fuel will be used in a non-
taxable use and also registers and posts such bond as Treasury may
require. This authority is to be exercised on a case-by-case basis.
Sales that may be exempted include (1) diesel fuel sold for use as a
fuel in a diesel-powered train, (2) aviation fuel sold for use as a fuel
in an aircraft in commercial aviation, (3) taxable fuels sold for in-
dustrial use other than as a motor fuel, and (4) taxable fuel sold for
exclusive use of any State, a political subdivision of a State, or the
District of Columbia.2 As under the House bill and the Senate
amendment, sales of fuel that Treasury determines is destined for
use as heating oil may be made without payment of tax. All other
exemptions from these taxes must be realized through refund pro-
cedures following purchase of the fuels tax-paid.

The conference agreement grants Treasury broad authority to
ensure compliance generally with the provisions of the agreement.
Specifically, Treasury may, in its discretion, require information
reporting by and registration of any person in the distribution
chain of any taxable fuel (including, e.g.,, any distributor of fuel
destined for use as heating oil).

These provisions of the conference agreement are effective on
and after April 1, 1988, with a floor stocks tax being imposed as
was provided under the House bill and the Senate amendment on
all persons holding non-tax-paid fuels on April 1, 1988.

3. Extension of termination date for coal excise tax rate

Present law

A manufacturer’s excise tax is imposed on the sale or use of do-
mestically mined coal by the producer (sec. 4121). Effective April 1,
1986, the tax rate was increased (by 10 percent) to $1.10 per ton of
coal from underground mines, and 55 cents per ton of coal from
surface mines, but not to exceed 4.4 percent of the sales price.

Under present law, the tax rate is scheduled to revert to the pre-
1982 rate of 50 cents per ton on underground coal and 25 cents per
ton on surface coal (but not to exceed two percent of price) on the
earlier of January 1, 1996 or the first January 1 as of which there
is (1) no balance of repayable advances from the general fund to

2 States and local governmental units eligible to apply to the Treasury for approval to buy
fuels without payment of tax generally include those governmental units that are permitted to
buy tax-free under present law (sec. 4221(a)4)). The conferees are aware that repeal of automatic
tax-free sales of these fuels to States and local governments may, in certain cases, result in'a
temporary additional cost on certain of these entities, but determined that general concerns
about compliance with these taxes outweigh that possibility. The discretionary exemption in-
cluded in the agreement reconciles these compliance concerns with any potential burden on
States and local governments. The conferees intend that in determining which governmental
units may purchase taxable fuels without payment of tax under the agreement, the Treasury
Department is to attempt to minimize any sucmosts to the extent consistent with the increased
compliance objectives of the conference agreement.
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the Black Lung Disability Trust Fund, and (2) no unpaid interest
on such advances.

Amounts equal to the revenues collected from the coal excise tax
are appropriated automatically to the Trust Fund. Present law also
authorizes repayable advances from the general fund to the Trust
Fund. The Trust Fund pays certain black lung disease benefits in
cases where no coal mine operator is found specifically responsible
for the individual miner's disease.

House bill
No provision.
Senate amendment

The Senate amendment extends the termination date for the
present-law coal excise tax rate from January 1, 1996 to the earlier
of (1) January 1, 2014 or (2) the date the Trust Fund achieves sol-
vency (as defined under the present-law termination provision).
The extension of the termination date for the present-law coal
excise tax rate is effective from January 1, 1996 to January 1, 2014,
subject to earlier termination under the solvency provision de-
scribed above.

Conference agreement
The conference agreement follows the Senate amendment.

4. Highway excise tax exemptions for private buses

Present law

Receipts from excise taxes on motor fuels and tires are deposited
in the Highway Trust Fund. Receipts of the Trust Fund are used to
finance expenditures which are authorized from the Highway
Trust Fund. Exemptions from these excise taxes are provided for
several purchasers of fuels, including private operators of transit
buses and certain private school buses and buses used by section
501(cX3) organizations.

Private bus operators are exempt from the excise tax on tires.
Intercity common carrier buses and qualified local buses are
exempt from the 9-cents-per-gallon highway taxes on gasoline and
special motor fuels. Qualified local buses are also exempt from the
15cents-per gallon diesel fuel tax. In addition, private intercity
buses receive a 12-cents-per-gallon refund (or credit) of the 15-cents-
per-gallon highway diesel fuel tax. No exemption is available for
buses engaged in transportation that is not scheduled and is not
along regular routes, unless the seating capacity of the bus is at
least 20 adults (not including the driver).

House bill

The House bill repeals the motor fuels and tires excise tax ex-
emptions for buses, including buses used by sec. 501(c)3) organiza-
tions. This repeal does not affect the exemptions of governmentaliy
owned and operated mass transit buses or of public school buses.

This provision is effective on January 1, 1988.
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Senate amendment
No provision.

Conference agreement
The conference agreement follows the Senate amendment.

B. USER FEES
1. Internal Revenue Service fees

Present law

The Internal Revenue Service (IRS) currently provides written
responses to questions of individuals, corporations, and organiza-
tions relating to their tax status or the effects of particular trans-
actions for tax purposes. The IRS responds to these inquiries
through the issuance of letter rulings, determination letters, and
opinion letters. The IRS currently does not charge a fee for issuing
letter rulings, determination letters, or opinion letters.

House bill

The House bill requires the IRS to charge a fee for each request
for a letter ruling, determination letter, opinion letter, or other
similar ruling or determination. The amount of the fee is to vary
based on the type of request. In addition, the IRS is authorized to
provide exemptions and reduced fees. The IRS may vary the
amount of the fee or provide exemptions or reduced fees only if the
average fee charged during a fiscal year for requests in any catego-
ry is not less than the fee listed for that category.

The amount of the fee is payable in advance and is refundable
only if the IRS refuses to respond fo the request. The fee is not re-
fundable if the person making the request withdraws the request
prior to the issuance of the ruling, opinion, or determination.

The provision applies to requests filed on or after the first day of
the second calendar month that begins after the date of enactment.
’gl;o provision does not apply to requests filed after September 30,

Senate amendment
The Senate amendment is the same as the House bill.

Conference agreement

The conference agreement follows the House bill and the Senate
amendment, except that the average fee for each type of request is
not to be less than the amount determined under following table:

Category Fee
Employee plan ruling and opinion ...... $250
Exempt organization ruling 350
Employee plan determination 300
Exempt organization determination 275
Chief counsel ruling.... 200
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2. Extension and increase in certain alcohol, tobacco, and firearms
occupational taxes

Sresent law

Producers and manufacturers

Occupational taxes are imposed on the producers or manufactur-
irs of firearms and alcohol products. Brewers currently pay $110
ser year for each brewery operated by them, except any brewer of
‘ewer than 500 barrels a year pays $55 per year. Manufacturers
and importers of National Firearms Act (NFA) firearms pay a $500
per year occupational tax for each place of business, except a
person who manufactures or imports only weapons classified as
“any other weapons” pays, e.g., a tax of $25 per year.

No occupational taxes are imposed on distillers, wineries, or to-
bacco manufacturers.

Dealers

Dealers in NFA firearms generally are subject to an annual oc-
cupational tax of $200 per place of business. Dealers in only “any
other weapons” are subject to an annual tax of $10 per place of
business.

Wholesale liquor dealers pay an annual business occupational

tax of $255 per place of business. Wholesale beer dealers pay $123.

annually per place of business.

Retail liquor dealers pay an annual occupational tax of $54 per
place of business. For retail beer dealers, the tax is $24 per place of
business. Limited retail dealers in distilled spirits are taxed at
$4.50 per month, and the tax is $2.20 per month for limited retail
dealers in beer and wine only.

Other occupations

Persons permitted to use distilled spirits without payment of tax,
or who deal in or use specially denatured distilled spirits, must
obtain permits under present law, but no occupational tax is im-
posed on these persons with respect to this activity.

Drawbacks (refunds) are permitted of the distilled spirits tax in
certain cases. Persons receiving drawbacks of this tax for distilled
spirits to be used for nonbeverage purposes are subject to an occu-
pational tax based on the amount of alcohol used. The tax ranges
from $25 per year for drawbacks that do not exceed 25 proof gal-
lons to $100 per year for drawbacks exceeding 50 proof gallons.

House bill

Producers and manufacturers

Producers and manufacturers occupational taxes are increased to
annual amounts of $1,000 per place of business for producers of all
taxable alcoholic beverages (distilled spirits, wine, and beer), manu-
facturers of all taxable tobacco products, and for producers of fire-
arms. A lower rate of $500 per year applies to businesses having
gross receipts of less than $500,000 in the preceding taxable year.
For purposes of this reduced rate, all members of a controlled
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group of corporations (substituting 50 percent for the general 80
percent test of common ownership) are treated as one business,

Dealers

The firearms dealer occupational tax is increased to $500 per
year per place of business.

Alcoholic beverage wholesale dealer occupational taxes are com-
bined and imposed at an increased, uniform rate of $500 per year
per place of business.

Retail dealers in alcoholic beverages pay an increased annual oc-
cupational tax at a uniform rate of $200 per year per place of busi-
ness. Present law occupational taxes on limited retail dealers are
repealed. The retail dealer occupational tax is extended to all per-
sons required to acquire permits for tax-free use of distilled spirits.
Occupational tax rates for persons receiving drawbacks of the dis-
tilled spirits tax for spirits used in nonbeverage products are com-
bined and imposed at a rate of $500 per year per place of business.

9§5fective dates.—These provisions are effective on January 1,

Occupational taxes generally are imposed for a 12-month period,
covering the period July 1 through June 30. Taxpayers are liable
for payment for a full 12-month period of these new taxes on July
1, 1988. Taxpayers who paid the present law occupational taxes on
July 1, 1987, are subject to an adjustment of tax for the period Jan-
uary 1 through June 30, 1988. The adjustment makes these taxpay-
ers liable for 50 percent of the excess of the applicable new annual
tax rate over the applicable present-law tax rate. Persons initially
subject to an occupational tax as a result of the bill are liable for

50 percent of the applicable new annual occupational tax rate on
January 1, 1988.

Senate amendment

The Senate amendment is the same as the House bill, except oc-
cupational taxes due on January 1, 1988, under the effective date
provision, are payable on April 1, 1988.

Conference agreement

The conference agreement follows the House bill and the Senate
amendment, including the special due date for January 1, 1988,
payments of occupational taxes contained in the Senate amend-
ment.

VI. OTHER REVENUE—INCREASE PrOVISIONS

A. APPLICATION OF TARGETED JOBS TAX CREDIT FOR WAGES PAID
DURING PERIOD OF LABOR DISPUTE

Present law

A tax credit is available to employers of individuals from one or
more of nine targeted groups. The nine groups consist of individ-
uals who are recipients of payments under means-tested transfer
programs, economically disadvantaged (as measured by famil
income), or disabled. The credit equals 40 percent of the first $6,000
of qualified first-year wages (85 percent of up to $3,000 of wages in
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the case of disadvantaged summer youth employees). The employ-
er's deduction for wages must be reduced by the amount of the
credit.

There is no provision in present law specifically disallowing the
targeted jobs credit to an employer when members of a targeted
group, whose wages otherwise qualify for the credit, are hired to
perform employment services in a labor dispute situation.

The credit is scheduled to expire as of December 31, 1988.

House bill

An employer is not entitled to the targeted jobs tax credit with
respect to certain wages if the employer’s plant or facility is in-
volved in a strike or lockout. Specifically, the credit is not available
for wages paid to a targeted-group individual who performs the
same or substantially similar services as those of employees partici-
pating in or affected by the strikes or lockcut.

This provision applies with respect to amounts paid or incurred
on or after January 1, 1987, for services rendered on or after such
date.

Senate amendment
No provision.
Conference agreement
The Senate amendment follows the House bill.

B. ILLEGAL FEDERAL IRRIGATION SUBSIDIES

Present law

The Federal Government makes available water from reclama-
tion and irrigation projects for agricultural purposes. Pursuant to
the Reclamation Reform Act of 1982, this water must be provided
at “full cost” in certain situations. In other situations, the amount
charged for the water may be less than its full cost. If water is pro-
vided at less than full cost, the difference between the full cost
amount and that actually charged for the water is not an item of
income for Federal income tax purposes.

House bill

Gross income includes any illegal Federal irrigation subsidy re-
ceived by a taxpayer during the taxable year. An illegal Federal
irrigation subsidy is the excess (if any) of the amount required by
law to be paid for any Federal irrigation water delivered to, or for
the benefit of, the taxpayer over the amount paid for such water.
Federal irrigation water is any water made available for agricul-
tural purposes from the operation of any reclamation or irrigation
project referred to in paragraph (8) of section 202 of the Reclama-
tion Reform Act of 1982, A taxpayer receiving an illegal water sub-
sidy is required to include the amount of such subsidy in gross
income in the taxable 1}:lear in which such water is provided. No de-
duction is allowed with regard to any amount included in income
as a result of this provision.

The provision is effective for water delivered to the taxpayer
after December 31, 1987.
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Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill. The conferees
intend that the amount considered paid for Federal irrigation
water for the purposes of this provision includes all amounts paid
for such water, whether or not paid in the same taxable year as
the water is delivered.

C. COMPIANCE PROVISIONS
1. Escheat of refunds

Present law

Although under present law unclaimed Federal tax refunds
remain in the General Fund of the Treasury, no provision of the
Code expressly requires that such unclaimed refunds escheat
(revert) to the Federal Government. Some States have sued the
Federal Government, asserting that unclaimed Federal tax refunds
escheat to the State. If the States win these cases, the Federal Gov-
ernment would be required to pay these amounts out of the Gener-
al Fund of the Treasury to the States.

House bill

The House bill provides that unclaimed Federal tax refunds
remain in the General Fund of the Treasury. This provision is ef-
fective upon the date of enactment.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the House bill.

2. IRS funding for better compliance

Present law

During the 1986 filing season, the IRS processed 110 million Fed-
eral tax returns. Gross revenue receipts amounted to $782.3 billion,
inghgging $497 billion of individual and corporate income tax re-
ceipts.

Almost 55 million requests for assistance were handled under the
IRS program of taxpayer assistance. Also, more than one million
r?ttgurns were examined by IRS personnel as part of its enforcement
efforts.

House bill

The House bill includes a sense of the Congress Resolution stat-
ing that (1) Congress should increase outlays for the IRS for fiscal
year 1989 by $0.7 billion and for fiscal year 1990 by $0.8 billion; (2)
the IRS should offer improved taxpayer assistance and enforcement
efforts by using these increases in areas recommended by the
“Dorgan Task Force Report”; (3) the IRS should be one of the first
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Federal agencies to utilize the new Gramm-Rudman option of a
two-year budget cycle; and (4) increased funding should be provided
for compilation and analysis of statistics of income and research.

Also, the IRS must issue a public report by April 15, 1989, on the
extent of the tax gap and the measures that could be undertaken
to decrease the tax gap. The IRS must also report annually on the
improvements being made in the audit rate, taxpayer assistance,
and enforcement efforts.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the House bill.

D. TAX-EXEMPT BONDS

1. Tax-exempt bonds to acquire nongovernmental output property

Present law

States and local governments generally may issue tax-exempt
bonds to finance the acquisition, construction, and operation of gov-
ernmentally owned and operated output facilities. Such bonds are
not subject to the State private activity bond volume limitations.

House bill

The House bill generally provides that bonds used to finance ac-
quisition of nongovernmental output property by a State or a local
governmental unit are private activity bonds and the interest
thereon is taxable. Nongovernmental output property is defined as
property that prior to its acquisition has been used (or held for use)
by any person other than a State or a local governmental unit (e.g.,
by an investor-owned utility, a cooperative, or the Federal Govern-
ment) in connection with an output facility. As under present law,
output property includes, e.g., facilities such as electric and gas
generation, transmission, distribution, and other related facilities.

The House bill includes two exceptions. First, bonds to acquire
such output property for the furnishing of electric energy and gas
may be issued as tax-exempt private activity bonds, subject to the
applicable State private activity bond volume limitation and gener-
ally to all other provisions of the Internal Revenue Code governing
tax-exempt exempt-facility bonds. Second, bonds to acquire such
output property for the furnishing of water are no subject to the
new restrictions imposed by the House bill.3

The provision applies to bonds (including refunding bonds) issued
after October 13, 1987. A transitional exception is provided for ac-
quisitions pursuant to contracts that were binding on October 13,
1987, and at all times thereafter, and for a project-specific acquisi-
tion.

Senate amendment
No provision.

3 Facilities for the furnishing of water are not defined as output facilities under sec. 141(bX4).
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Conference agreement

The conference agreement follows the House bill in treating as
taxable private activity bonds all bonds issued to acquire nongov-
ernmental output property unless the bonds are issued to acquire
such property for the furnishing of electric energy and gas (and are
issued as tax-exempt exempt-facility bonds) or are issued in connec-
tion with the furnishing of water, with several modifications.

Exceptions to general restrictions

Two exceptions are included pursuant to which bonds to acquire
nongovernmental output property will not be subject to the new re-
strictions contained in the conference agreement.

Existing service areas.—Under the first exception, the acquisition
of nongovernmental output property by a State or a local govern-
mental unit to meet existing or increased capacity demands within
a service area throughout which the acquiring entity has provided
the same type of service for at least 10 years immediately preced-
ing the date of the acquisition is not subject to the new restrictions.
For example, a governmental authority that provides electricity to
a city may use tax-exempt bonds subject only to present-law rules
to acquire existing investor- or Federally owned generation and
transmission facilities when those facilities will be used to provide
output service within the service area throughout which the au-
thority actually has provided electric service during a 10-year mini-
mum service period, described below.*

This exception does not apply to those cases where the increase
in demand arises from sales outside the existing service area
through direct arrangements or through wheeling arrangements
with another provider. For example, if a manufacturer built a
manufacturing plant outside a governmental output authority’s ex-
isting service area, but contracted with the authority for electrici-
ty, the plant’s demand for electricity could not be counted as in
demand within the existing service area.

Annexations.—A second exception permits the acquisition of ex-
isting nongovernmental output property without regard to the new
restrictions in the conference agreement where a governmental
unit served by an existing governmental output authority annexes
certain contiguous territory in a general governmental purpose an-
nexation, and seeks to expand its electric, gas, or other output serv-
ice to that annexed territory as part of the annexation. An annex-
ation is treated as being for general governmental purposes if it in-
volves the transfer of voter registration and property tax rolls as
well as responsibility for extension of general governmental serv-
ices (e.g., police and fire protection and sewer and water services)
on the same basis as those services are provided to other residents
of the governmental unit.

4 For example, bonds issued by a governmental output authority to finance construction of a
nuclear generation plant to meet capacity requirements for an existing service area (or expan-
sions thereof qualifying for the exception for certain annexations, described below) may be treat-
ed as satisfying the exception even if the bonds are issued after it is reasonably anticipated that
the interest in the new plant will be traded for an interest in another previously privately
owned, coal-fired generation plant.
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This exception applies only if (1) the annexed area is no greater
than 10 percent of the geographic area of the governmental unit or
(2) the output capacity of the governmental authority increases by
no more than 10 percent as a result of the acquisition of output
property to service the annexed area. Both determinations are
made as of the last day of the calendar year immediately before
the year in which the annexation occurs. Thus, in the case of a city
comprised of 90 square miles, up to 9 square miles of additional ter-
ritory may be annexed and the extension of output services to that
9 square miles (e.g., through acquisition of an existing privately
owned distribution system) could qualify under this exception. An
area larger than 9 square miles could be annexed and increased ca-
pacity acquired, provided that the increase in capacity did not
exceed 10 percent of the output capacity of the governmental au-
thority allocable to the area already served by the annexing gov-
ernmental entity.

The conferees are aware that cities and other governmental
units may annex additional territory on a recurring basis and
intend that the 10-percent restrictions be applied separately with
regard to each such annexation, provided that such recurring an-
nexations are general purpose annexations.

Further, this exception is available only where service in the an-
nexed area is made available directly to all members of the general
public by the acquiring governmental output authority. Thus, for
example, the acquisition of output capacity to serve a single, or
limited group of, industrial users either directly or through wheel-
ing arrangements with another provider currently serving those
users, is subject to the restrictions of the conference agreement.

Rules for applying exceptions

10-year minimum service requirement.—The two exceptions de-
scribed above generally are available only to governmental authori-
ties that satisfy a 10-year minimum service requirement on actual-
ly providing service to their service areas. In applying this rule, a
service area to which such an authority actually was providing
service (as opposed to being authorized to provide service) on Octo-
ber 13, 1987, is treated as having been served for 10 years. Further,
an existing service area does not include any area, which although
identified as such in State or local law, has not been actively
served during at least a substantial part cf the last year.

The conferees recognize that many cities with existing govern-
mental output systems may expand over a 10-year period and as
part of that growth may annex neighboring territory in general
purpose governmental annexations. Subject to the restrictions in
the preceding paragraph on actually serving an area, if such a gov-
ernmental authority extends its services into such annexed areas
in an annexation qualified under the exception described above,
the governmental authority is deemed to have satisfied the ten-
year minimum service requirement for purposes of future acquisi-
tions if it has served a core area within its total area of actual serv-
ice with the same type of service for the 10 years immediately pre-
ceding the year in which the existing nongovernmental output
property is acquired.
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Governmental authorities without generation facilities.—The con-
ferees recognize that some existing governmental output systems
only provide distribution services, or that they may produce output
sufficient to meet only a part of the demand of their service area.
The conference agreement does not preclude such a governmental
authority from continuing to serve its function by purchasing ca-
pacity necessary to meet the existing demand (and reasonable pro-
jected future demand, subject to the restrictions described below) of
its service area through acquisitions of nongovernmental output
property without regard to the new restrictions contained in the
agreement. . . .

Excess capacity and the sale of such capacity outside the service
area.—The conference agreement does not preclude a governmen-
tal authority from acquiring reasonable amounts of capacity
beyond the authority’s current demand needs while qualifying
under either of the two exceptions provided in the agreement.
However, no capacity beyond that necessary to meet current
output demands may be acquired if that capacity will be used in a
manner that gives rise to an amount of private use of bond pro-
ceeds sufficient to characterize the bonds issued as part of the issue
used to acquire the facilities as private activity bonds.

Under present law, sales of output capacity to nongovernmental
entities pursuant to certain output or requirements contracts are
not treated as a private business use if the sales occur pursuant to
certain power pooling and exchange arrangements or certain spot
sales of output capacity, in which case such sales are treated as
sales to the general public. Under these rules, exchange agree-
ments that provide for “swapping” of power between governmen-
tally owned and operated utilities and investor-owned utilities do
not give rise to a private business use where (1) the swapped power
is in approximately equivalent amounts determined over periods of
one year or less, (2) the power is swapped pursuant to an arrange-
ment that does not involve output-type contracts, and (3) the pur-
pose of the arrangements is to enable the respective utilities to sat-
isfy differing peak load demands or to accommodate temporary out-
ages. Additionally, spot sales of excess power capacity for tempo-
rary periods, other than by virtue of output contracts with specific
purchasers, are not treated as private business use of bond pro-
ceeds. For purposes of this rule, a spot sale is a sale pursuant to a
single agreement that is limited to no more than 30 days’ duration
(including renewal periods).

Treatment of joint action power agencies.—The conferees are
aware that governmental entities may join together to form a gov-
ernmental joint action agency to supply output services to their
citizens. The conference agreement provides that, in applying the
exceptions to the new restrictions contained therein, such agencies
are to be pierced and the participating governmental units treated
as directly providing power within their respective jurisdictions.
For example, in applying the 10-year minimum service restriction,
the provision of service within each participant’s retail service area
is determinative. In this case, the joint action agency need not have
provided service for the last 10 years as long as the participating
governmental entities satisfy the 10-year minimum service require-
ment. Similarly, if towns A, B, and C who own a joint action

1987-3 C.B.



1011

agency seek to avail themselves of the exception for annexations,
the exception applies only if the area to be annexed is contiguous
to the town annexing it and satisfies the size or capacity limits
with respect to that town. On the other hand, an extension of serv-
ice to town D, as a new member of the agency, would not qualify
under the exception.

Definition of nongovernmental output property

The conference agreement clarifies that property is treated as
nongovernmental output property only if the propertfr is used or
held for use as such by a person other than a State or local govern-
ment after October 13, 1987. Thus, the fact that property that was
previously used by a person other than a State or a local govern-
mental unit will not result in its acquisition being subject to the
restrictions in the conference agreement if, before October 13, 1987,
another governmental unit, from which the property currently is
purchased, acquired the property. As under the House bill, howev-
er, if property is constructed for an investor-owned utility, that
property is treated as nongovernmental output property. This de-
termination is made without regard to whether the investor-owned
utility actually placed the propertﬁ in service.

The conference agreement further clarifies that nongovernmen-
tal output property may be either tangible property or intangible
property. Thus, bonds issued to finance acquisition of stock or debt
of an existing output company are subject to the restrictions of the
agreement, in the same manner as bonds issued to finance an asset
buy-out (including intangible assets such as rate deferrals).

Property that, prior to the bond-financed acquisition, has been
used as nongovernmental output property, is not subject to the new
restrictions in the agreement if the acquiring governmental unit
uses the property in another type of use. Thus, for example, acqui-
sition of a garage previously used by an investor-owned utility may
be financed with tax-exempt bonds without regard to the new re-
strictions if the building is acquired to be used as a bus garage by
the acquiring governmental unit’s public transit system. On the
other hand, property that was constructed for use as a nuclear gen-
erating plant may not be acquired with the intent to mothball the
plant (nothwithstanding that the plant is not used as output prop-
erty subsequent to the bond-financed acquisition).

Finally, the conference agreement clarifies that street lighting
installed in a municipal area that may because of historical prac-
tice be owned by an investor-owned utility is not output property.
Thus, the municipality could acquire such lighting without regard
to the new restrictions included in the agreement.

Effective date.—The conference agreement follows the House bill,
with a clarification that tax-exempt bonds issued to acquire non-
governmental output property before October 13, 1987, may be re-
funded (including advance refunded) subject to the same restric-
tions as apply to the refunding of such bonds under present law.

The conferees additionally wish to clarify that the term binding
contract for purposes of the general transitional exception in the
House bill does not include an option to purchase output property.
Rather, as provided under the general transitional exceptions in
Titles II and XIII of the Tax Reform Act of 1986, a binding contract
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exists only if both parties to a transaction are bound to complete
the sale/purchase of specifically identified property.

2. Tax-exempt bonds issued by Indian tribal governments

Present law

Indian tribal governments generally are treated like States
under the Internal Revenue Code. However, tribal governments
may issue tax-exempt bonds only if the proceeds are used in the
exercise of an “essential governmental function.” Unlike States,
tribal governments may not issue tax-exempt private activity
bonds.

Treasury Department regulations have defined an “essential gov-
ernmental function” to include any projects for which Federal as-
sistance to Indian tribes may be provided, thereby including some
commercial and industrial activities not generally conducted by
States and local governments with general taxing powers.

House bill

The House bill clarifies that for Indian tribal governments an
“essential governmental function” does not include any function
which is not customarily performed by States and local govern-
ments with general taxing powers.

The provision applies to bonds (including refunding bonds) issued
after October 13, 1987.

Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill with a modifica-
tion permitting Indian tribal governments to issue as tax-exempt
private activity bonds certain bonds for tribal manufacturing facili-
ties® as an exception to the general rule that tribal governments
may issue tax-exempt bonds only for essential governmental func-
tions which States and local governments customarily perform. The
conferees adopted this limited exception in recognition of the
unique responsibilities of Indian tribal governments in managing
historical tribal resources and land held in trust by the Federal
Government, and limited its scope to bonds designed to foster em-
ployment opportunities on these tribal lands as part of the per-
formance of this unique responsibility.

For a bond to qualify under this exception, no person other than
the issuing Indian tribal government may use the bond proceeds
(or be responsible for debt service on the bonds) in a manner result-
ing in violation of the private business use and private payment

5 A facility which does not qualify as a manufacturing facility for purposes of this provision
may nonetheless be financed with tax-exempt bonds issued by a tribal government prov?ded that
the facility satisfies the “essential governmental function” standard (i.e., the facility is compara-
ble to facilities that are customarily acquired or constructed and operated by States and local
governments. For example, a building used for offices for a tribal government itself would be
comparable to State or local government office buildings, and therefore, could be financed with
tax-exempt bonds. As another example, a lodge owned and operated by a tribal government may
be eligible for tax-exempt financing if it is comparable to lodges customarily owned and operat-
ed by State park or recreation agencies.
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tests that determine generally whether a bond is a private activity
bond (sec. 141(a)). Additionally, no person other than the issuing
Indian tribal government may be a principal user of the bond pro-
ceeds or bond-financed property in a manner violative of the re-
strictions on participation in qualified small-issue bonds by franchi-
sors, etc. (sec. 144(a)(6)B)). Bonds issued by Indian tribal govern-
ments under this exception are not subject to State volume caps,
but are subject to all other Internal Revenue Code provisions that
apply to private activity bonds (and the interest thereon). The con-
ference agreement accomplishes this by treating bonds issued
under this exception as qualified small-issue bonds.®

The following requirements apply specifically to these bonds:

(1) 95 percent or more of the proceeds of the bonds must be
used to finance property that is acquired, constructed, or im-
proved by and operated by the Indian tribal government issu-
ing the bonds; 7

(2) the bond-financed property must be of a character subject
to allowance for depreciation and must be part of a manufac-
turing facility; 8

(3) the bond-financed property must be located on Indian
tribal which has been held in trust by the United States for
the issuing tribe for at least five years immediately preceding
issuance of the bonds and at all times when the bonds are out-
standing); ® and

(4) an employment test must be satisfied.

The employment test requires that for every $20 of bonds out-
standing, at least $1 in FICA wages must have been paid during
the preceding year to a member ¢ of the issuing tribe employed at
the manufacturing facility financed by the bonds.!! It must be
reasonably expected that the employment test will be satisfied
when the bonds are issued. Further, the employment test is applied
at the end of each calendar year that all or part of the bond issue
is outstanding, beginning two years after the date of original issu-
ance of the bonds. If the test is not satisfied as of any of these
annual determination dates, the issuing tribal government must
redeem bonds in an amount sufficient to meet the test within 90
days. Otherwise, interest on the bonds is taxable as of January 1 of
the year following the December 31 when that determination of
noncompliance is made.

8 Despite their treatment as qualified small-issue bonds, many of the restrictions generally ap-
plicable to such bonds under sec. 144(a) do not apply to these bonds. For example, bonds qualify-
ing for tax-exemption under this exception are not subject to the termination date or the special
size limits generally applicable to qualified small-issue bonds.

7 The conferees intend that this requirement be treated as satisfied if the property is owned
by a whollgﬂwned Indian corporation or other entity, which owns the property on behalf of the
issuing tribal government. In addition, property financed with the bonds may be owned by a
joint venture entered into between two or more Indian tribal governments.

& The term manufacturing facility is defined in the same manner under this exception as that
term is defined for purposes of the exception permitting issuance of qualified small-issue bonds.
(See sec. 144(aX12XC).)

9 Qualifying land held in trust by the United States for a tribe includes, e.g., trust land locat-
ed on a reservation or elsewhere in Indian country (e.g., Oklahorna).

10 Members of the issuing tribe include a tribal member’s spouse, even if such spouse is not a
member of the issuing tribe.

! If two or more Indian tribes jointly financed a manufacturing facility under this provision,
the employment test is met by a pro rata apportionment of FICA wages by tribe according to
the relative participation of each tribe.
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The employment test is to be applied with respect to the estab-
lishment (as that term is used in the Standaerd Industrial Classifi-
cation Manual) of which the bond financed property is a part, not
with respect to the specific bond financed property itself. For exam-
ple, if bonds were issued to finance additional equipment at an ex-
isting saw mill, all wages paid to Indian employees working at the
saw mill would count for purposes of the employment test. Wages
paid to lumberjacks working at locations different from the saw
mill would not count even if they were paid by the same tribal en-
terprise.

These provisions apply to bonds (including refunding bonds)
issued after October 13, 1987.

PART 2. TECHNICAL CORRECTIONS

House bill

The House bill contains technical, clerical, and conforming
amendments to the Tax Reform Act of 1986 and other recently en-
acted tax legislation (subtitle B of Title X of the House bill).

Senate amendment
No provision.
Conference agreement
The conference agreement follows the Senate amendment.

PART 3. MISCELLANEOUS TAX PROVISIONS
House bill

The House bill contains miscellaneous tax provisions (subtitle C
of Title X of the House bill).

Senate amendment
No provision.
Conference agreement
The conference agreement follows the Senate amendment.

PART 4. TAX-EXEMPT ORGANIZATIONS’ LOBBYING AND
POLITICAL ACTIVITIES

A. DISCLOSURE REQUIREMENTS

1. Disclosure by certain tax-exempt organizations of
nondeductibility of contributions

Present law

Only certain categories of tax-exempt organizations are eligible
to receive tax-deductible charitable contributions for Federal
income tax purposes (sec. 170(c)). Present law does not require
other types of tax-exempt organizations, such as certain lobbying
groups or political action committees, to state in solicitations for
“contributions” or “donations” that such amounts are not deducti-
ble as charitable contributions.
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House bill

The House bill requires that certain fundraising solicitations by
a tax-exempt organization, other than by an organization eligible
to receive tax-deductible charitable contributions, must contain a
conspicuous and easily recognizable statement that contributions or
gifts to the organization are not deductible as charitable contribu-
tions for Federal income tax purposes. The disclosure requirement
applies to a solicitation if: (1) the soliciting organization normally
has gross receipts in excess of $100,000 per year, (2) the solicitation
is part of a coordinated fundraising campaign soliciting more than
10 persons during the year, and (3) the solicitation is made in writ-
ten form, by television or radio, or by telephone.

A penalty of $1,000 is imposed on the organization for each day
there was a failure to comply, unless the failure was due to reason-
able cause; the maximum penalty for any one year is $10,000. A
higher penalty, not subject to this maximum, applies if the failure
to comply was due to intentional disregard.

3 Thssprovision is effective for solicitations made after December

1, 1987.

Senate amendment
No provision.
Conference agreement

The conference agreement follows the House bill with a modifica-
tion that the provision is effective for solicitations made after Jan-
uary 31, 1988.

2. Public inspection of exemption application and annual
information returns of tax-exempt organizations

Present law

The annual information return of a tax-exempt organization is
disclosable to the public through requests to the IRS. (Names of
contributors to public charities, however, are not disclosable.) In
addition, private foundations must make current annual returns
available for public inspection at their principal office.

An exemption application filed by a tax-exempt organization,
and the IRS determination of its exempt status, are disclosable to
the public through requests to the IRS.

House bill

Information returns.—The House bill provides that a tax-exempt
organization (other than a private foundation) must make available
for public inspection, generally at the organization’s principal
office, a copy of its three most recent annual information returns.
(Names of contributors to the organization need not be disclosed.)
The returns also must be available for inspection at certain region-
al or district offices of the organization. Private foundations remain
subject to the present-law disclosure requirements.

Annual information returns of tax-exempt organizations contin-
ue to be disclosable to the public through requests to the IRS. The
bill does not modify the requirements for filing returns.
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The provision is effective for annual returns for years beginning
after December 31, 1986. )

Exemption application.—The House bill provides that a tax-
exempt organization must make a copy of its exemption applica-
tion, and the determination of exempt status, available for public
inspection at the organization’s principal office (and at certain re-
gional or district offices).

Penalty.—Any person under a duty to comply with the inspection
provisions who, without reasonable cause, fails to make annual in-
formation returns or exemption applications available for public in-
spection is subject to a penalty of $10 for each day the disclosure
requirement was not satisfied. A maximum penalty of $5,000 ap-
plies for all failures to disclose any one annual information return.
(There is no maximum penalty for failures to disclose any one ex-
emption application.) Additional penalties apply if the failure to
permit public inspection was willful.

The provisions are effective on or after the date of enactment,
unless the exemption application was submitted to the IRS on or
before July 15, 1987, and the organization does not possess a copy
of such application.

Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill, with a modifi-
cation that the provision with respect to inspection of exemption
applications applies 30 days after the date of enactment.

3. Additional information on annual information returns of section
501(c)3) organizations

Present law

Except for churches and certain other organizations, any tax-
exempt organization must file an annual information return with
the IRS, setting forth the organization’s items of gross income, re-
ceipts, and disbursements, plus certain other information related to
the administration of the tax law.

A tax-exempt charitable organization described in section
501(c)3) must also provide certain additional information relating
to contributions received by the organization and compensation
paid to its employees.

A tax-exempt organization which, without reasonable cause, fails
to file a required annual information return is subject to a penalty
of $10 a day for each day the failure continues, with a maximum
penalty of §,OOO with regard to any one return. In addition, the
organization's managers are subject to a similar penalty if, without
i‘ﬁasi)ﬁlgble cause, they refuse to file the return after demand from

e .

House bill

The House bill requires tax-exempt charitable organizations de-
scribed in section 501(cX3) to include in their annual returns infor-
mation about direct and indirect transactions or relationships be-
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tween such organizations and other tax-exempt organizations not
described in section 501(c)(3)—e.g., certain lobbying groups—or po-
litical organizations described in section 527.

The IRS may issue regulations or forms requiring the furnishing
of any such information for purposes of preventing diversion of
funds from a charitable organization’s exempt purpose or misallo-
cation of revenues or expenses between organizations.

The House bill expands the scope of the penalty provisions to
apply to cases where a tax-exempt organization files an annual in-
formation return but, without reasonable cause, fails to furnish on
the return any required information, or furnishes incorrect infor-
mation. The maximum penalty imposed on an organization with
respect to one return may not exceed the lesser of $5,000 or five
percent of the organization’s gross receipts for the year.

The additional information must be furnished on annual returns
for years beginning after December 31, 1987. The penalty for fail-
ing to provide required or correct information applies to returns for
years beginning after December 31, 1986.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the House bill.

4. Required disclosure that certain information or services sold by
tax-exempt organizations are available free from the Federal
Government

Present law

There is no tax penalty under present law if a tax-exempt orga-
nization selling certain information or services to the public fails to
disclose that such information or services could be obtained free (or
for nominal charge) directly from the Federal Government.

House bill

The House bill imposes a penalty on a tax-exempt organization
(including a sec. 527(e) political organization) that sells to individ-
uals certain information or routine services that could be readily
obtained free of charge (or for a nominal charge) from the Federal
Government and fails to make an express statement (in a conspicu-
ous and easily recognizable format) that the information or services
can be so obtained if such failure is due to intentional disregard of
the disclosure requirement. Such an intentional failure subjects the
organization to a penalty equal to the greater of (1) $1,000 for each
day the failure occurred or (2) 50 percent of the aggregate cost of
solicitations made by the organization that failed to include the re-
quired disclosure.

Thgesprovision is effective for solicitations made after December
31, 1987.

Senate amendment
No provision.

1987-3 C.B.

297



298

1018

Conference agreement

The conference agreement follows the House bill with a modifica-
tion that the provision is effective for solicitations made after Jan-
uary 31, 1988.

B. POLITICAL CAMPAIGN ACTIVITIES AND LOBBYING ACTIVITIES OF
SECTION 501 (C) (3) ORGANIZATIONS

Clarification of prohibited political campaign activities

Present law

An organization does not qualify for tax-exempt status as a char-
itable organization under section 501(c)(3), and is not eligible to re-
ceive tax-deductible charitable contributions, unless no substantial
part of its activities is carrying on propaganda or otherwise at-
tempting to influence legislation, and unless the organization does
not participate in, or intervene in, any political campaign on behalf
of a candidate for public office. Treasury regulations interpret the
prohibition on political campaign activities to prohibit any such ac-
tivities either on behalf of or in opposition to any candidate for
public office.

House bill

The House bill clarifies that the statutory provision disqualifying
organizations that engage in political campaign activities from tax-
exempt status under section 501(c)3), and from eligibility to receive
tax-deductible charitable contributions, applies with respect to
campaign activities in opposition to, as well as on behalf of, a can-
didate for public office.

The statutory clarification applies with respect to activities oc-
curring after the date of enactment. (Treasury regulations also
apply the same rule with respect to prior activities.)

Senate amendment
No provision.

Conference agreement
The conference agreement follows the House bill.

2. Status of organization after loss of exemption under section
501(cX3) because of political campaign activities

Present law

Present law provides that a charitable organization that loses its
tax-exempt status under section 501(c)(3) because of its lobbying ac-
tivities may not be treated thereafter as a tax-exempt social wel-
fare organization under section 501(c)4). If a charitable organiza-
tion loses its tax-exempt status under section 501(cX3) on account of
prohibited political campaign activities, the organization may be el-
i5%i{)(le)( Z;) be automatically reclassified as tax-exempt under section

c)4).
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House bill

The House bill provides that an organization that ceases to qual-
ify for tax-exempt status under section 501(c)(3) by reason of par-
ticipating or intervening in a political campaign on behalf of, or in
opposition to, a candidate for public office cannot thereafter qualify
as a tax-exempt organization described in section 501(c)(4). The pro-
vision applies with respect to activities occurring after the date of
enactment.

Senate amendment
No provision.

Conference agreement
The conference agreement follows the House bill.

3. Excise taxes on political expenditures of charitable organizations

Present law

A private foundation described in section 501(c)3) (but not a
public charity described in that section) is subject to an excise tax
equal to ten percent of any expenditure to influence the outcome of
any specific public election cr for any other noncharitable purpose
(sec. 4945). An additional excise tax equal to 100 percent of the po-
litical expenditure is imposed on the foundation if the expenditure
is not “corrected” (meaning that the foundation must recover the
expenditure to the extent possible and establish safeguards to pre-
vent such expenditures in the future).

If a private foundation is liable for the excise tax, an excise tax
equal to 2% percent of the expenditure (not to exceed $5,000 per
expenditure) is imposed on any manager who, without reasonable
cause, agreed to the expenditure knowing that it was a political ex-
penditure. An additional excise tax equal to 50 percent of the ex-
penditure (not exceeding $10,000 per expenditure) is imposed on a
foundation manager who refuses to agree to correction of the ex-
penditure.

Any charitable organization (including a private foundation)
ceases to qualify for tax-exempt status under section 501(cX3), or
for eligibility to receive tax-deductible charitable contributions, if it
participates or intervenes in any political campaign for or against
a candidate for public office.

House bill

The House bill extends the penalty tax structure applicable
under present law to private foundations so that if any charitable
organization described in section 501(c)(3) makes a political expend-
iture (as defined below), the organization is subject to an excise tax

_equal to ten percent of the amount of the expenditure. An addition-
al excise tax equal to 100 percent of the political expenditure is im-
posed on the organization if the expenditure is not ‘“corrected”
(meaning that the organization must recover the expenditure to
the extent possible and establish safeguards to prevent future polit-
ical expenditures).
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Under the bill, an excise tax equal to 2% percent of the expendi-
ture (not to exceed $5,000 per expenditure) is imposed on any man-
ager of the organization who, without reasonable cause, agreed to
the expenditure knowing that it was a political expenditure. (As
under the present-law excise taxes, the IRS has the burden of proof
as to whether the manager knowingly participated in the political
expenditures.) An additional excise tax equal to 50 percent of the
political expenditure (not exceeding $10,000 per expenditure) is im-
posed on any manager who refuses to agree to correction of the ex-
penditure.

In general, “political expenditure” is defined as any expense of
participating or intervening in a political campaign for or against a
candidate for public office. The House bill also provides that solely
in the case of an organization formed or availed of substantially for
purposes of promoting the candidacy or potential candidacy of an
individual for public office, the term “political expenditure” in-
cludes, for purpcses of the excise tax, certain types of expenditures
(such as travel expenses of such individual) specified in the bill.

The adoption of the excise tax sanction does not modify the
present-law rule that an organization is not tax-exempt under sec-
tion 501(c)(3), or eligible to receive tax-deductible charitable contri-
butions, if the organization engages in any political campaign ac-
tivities.

The provisions apply for taxable years beginning after the date
of enactment.

Senate amendment
No provision.
Conference agreement

The conference agreement follows the House bill with the modifi-
cations described below.

The conference agreement provides that the Internal Revenue
Service is not to assess, or is to abate or refund, any initial (first-
tier) excise tax on political expenditures if the organization or man-
ager establishes to the satisfaction of the IRS that (1) the political
expenditure was not willful and flagrant and (2) that the political
expenditure was corrected (meaning that the expenditure is recov-
ered to the extent possible and safeguards are established to pre-
vent future political expenditures).

The conference agreement includes modifications to the House
bill provision that enumerates certain expenditures as political ex-
penditures for purposes of the excise tax in the case of an organiza-
tion that is formed, or effectively controlled by a candidate or pro-
spective candidate which organization is availed of, primarily for
purposes of promoting the candidacy (or prospective candidacy) of
an individual for public office. The enumerated expenditures speci-
fied in the modified provision are (1) amounts paid or incurred to
such individual for speeches or other services; (2) travel expenses of
such individual; (3) expenses of conducting polls, surveys, or other
studies, or preparing papers or other materials, for use by such in-
dividual; (4) expenses of advertising, publicity, and fundraising for
such individual; and (5) any other expense which has the primary
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effect of promoting public recognition, or otherwise primarily ac-
cruing to the benefit, of such individual.

The fifth category includes, for example, expenditures for voter
registration, voter turnout, or voter education activities that under
present law constitute participation or intervention in any political
campaign on behalf of or in opposition to any candidate for public
office—i.e., that under present law constitute political campaign ac-
tivities that are inconsistent with tax-exempt status under section
501(c)3) and with eligibility to receive tax-deductible charitable
contributions under section 170(cX2). Conversely, the fifth category
does not include (and the excise tax does not apply to) expenditures
for voter registration, voter turnout, or voter education that under
present law do not constitute participation or intervention in any
political campaign on behalf of or in opposition to any candidate
for public office—i.e., that under present law constitute activities
that are consistent with tax-exempt status under section 501(cX3)
and with eligibility to receive tax-deductible charitable contribu-
tions under section 170(cX2). Thus, the conference agreement does
not in any way change the present-law rules as to the types of
voter registration, voter turnout, and voter education activities in
which a charitable organization may engage consistent with tax-
exempt status under section 501(c)3) and eligibility to receive tax-
deductible charitable contributions under section 170(c). (The spe-
cial rules in section 4945(f) applicable to voter registration activi-
ties of private foundations continue to apply only to private foun-
dations.) For example, neutral voter education activities as de-
scribed in Rev. Rul. 78-248, 1978-1 C.B. 154, continue to constitute
activities that are consistent with status as a tax-exempt charitable
organization, and do not result in imposition of the excise tax.

As noted above, the conference agreement modifies the House
bill provision enumerating certain expenditures as political expend-
itures for purposes of the excise tax, so that the provision applies
only in the case of an organization formed, or effectively controlled
by a candidate or prospective candidate which organization is
availed of, primarily for purposes of promoting the candidacy (or
prospective candidacy) of an individual for public office. The confer-
ees intend that, for purposes of this provision, an organization is to
be considered as effectively controlled by a candidate or prospective
candidate only if the individual has a continuing, substantial in-
volvement in the day-to-day operations or management of the orga-
nization. An organization is not to be considered as effectively con-
trolled by a candidate or a prospective candidate merely because it
is affiliated with such candidate, or merely because the candidate
knows the directors, officers, or employees of the organization.
Likewise, the effectively controlled test is not met merely because
the organization carries on its research, study, or other educational
activities with respect to subject matter or issues in which the indi-
vidual is interested or with which the individual is associated.

The conferees intend that the determination of whether the pri-
mary purposes of an organization described in the provision are
promoting the candidacy or prospective candidacy of an individual
for public office is to be made on the basis of all relevant facts and
circumstances. The factors to be considered include whether the
surveys, studies, materials, etc. prepared by the organization are
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made available only to one individual (the candidate) or are made
available to the general public; and whether the organization pays
for speeches and travel expenses for only one individual, or for
speeches or travel expenses of several persons. The fact that a can-
didate or prospective candidate utilizes studies, papers, materials,
etc. prepared by the organization (for example, in speeches by the
individual) is not to be considered as a factor indicating that the
organization has a purpose of promoting the candidacy or prospec-
tive candidacy of such individual where such studies, papers, mate-
rials, etc. are not made available only to that individual.

4. Additional enforcement authority in the case of flagrant political
expenditures by charitable organizations

Present loaw

Under present law, the IRS does not have authority to make im-
mediate tax assessments or to seek a court injunction against con-
tinuing political expenditures of a charitable organization even if
the organization is flagrantly violating the prohibition on any polit-
ical campaign activities. The IRS has such enforcement authority
to remedy other violations of the tax law.

House bill

The House bill authorizes the IRS to make an immediate deter-
mination and assessment of income tax, or of the excise tax on po-
litical expenditures, for the current or preceding taxable year of a
charitable organization described in section 501(c)3) if the IRS
finds that (1) the organization has made political expenditures, and
(2) such expenditures constitute a flagrant violation of the prohibi-
tion against making political expenditures.

The IRS also is given authority to seek an injunction from a Fed-
eral district court prohibiting a charitable organization from fur-
ther making political expenditures. The injunction action may be
instituted only if the IRS has notified the organization of its inten-
tion to seek an injunction if the making of political expenditures
does not immediately cease, and only if the Commissioner personal-
ly determines that (1) the organization has flagrantly participated
or intervened in a political campaign, and (2) injunctive relief is ap-
propriate to prevent future political expenditures.

The provisions are effective on the date of enactment.

Senate amendment
No provision.
Conference agreement
The conference agreement follows the House bill.

5. Excise tax on disqualifying lobbying expenditures of certain
charitable organizations
Present law

A tax-exempt private foundation described in section 501(c)3) is
subject to an excise tax equal to ten percent of any expenditure to
carry on propaganda or otherwise to attempt to influence legisla-

1987-3 C.B.



1023

tion, or for any other noncharitable purposes (sec. 4945). If the
foundation is liable for the excise tax, any manager of the founda-
tion who, without reasonable cause, agreed to making the expendi-
ture knowing it was a taxable expenditure is subject to an excise
tax equal to 2% percent of the expenditure (not exceeding $5,000
per expenditure).

Certain public charities described in section 501(c)(3) may elect to
have the amount of permitted lobbying expenditures they may
make measured under the arithmetical tests set forth in section
501(h). If lobbying expenditures exceed the allowable amounts
under that section, an excise tax is imposed on the organization
equal to 25 percent of the excess lobbying expenditures. If the elect-
ing organization’s lobbying expenditures normally are more than
150 percent of the allowable amounts, the organization is disquali-
fied from tax-exempt status.

Except where section 501(h) applies, any charitable organization
(including a private foundation) ceases to qualify for tax-exempt
status, or eligibility to receive tax-deductible charitable contribu-
tions, if more than an insubstantial part of its activities consists of
lobbying.

House bill

The House bill imposes an excise tax equal to five percent of the
lobbying expenditures of certain charitable organizations if (and
only if) the organization ceases to qualify for tax-exempt status
under section 501(c)3) by engaging in more than an insubstantial
amount of lobbying activities. The tax does not apply to (1) charita-
ble organizations that have elected to be subject to the lobbying
limitations of section 501(h), (2) churches or certain church-related
organizations that are not eligible to elect the section 501(h) rules,
or (3) private foundations (which are subject to the section 4945
excise tax on lobbying activities).

If an organization whose exempt status has ceased is liable for
the excise tax, any manager of the organization who, without rea-
sonable cause, agreed to making the lobbying expenditures know-
ing that the expenditures could result in revocation of the organi-
zation’s tax-exempt status is subject to a tax equal to five percent
of such lobbying expenditures. As under the present-law excise
taxes, the IRS has the burden of proof as to whether the manager
knowingly participated in the lobbying expenditures.

The provisions are effective for taxable years beginning after the
date of enactment.

Senate amendment
No provision.

Conference agreement

The conference agreement follows the House bill with the follow-
ing modification relating to a manager’s liability for the tax. Under
the conference agreement, if an organization whose exempt status
has been revoked is liable for the new excise tax on lobbying ex-
penditures, a tax equal to five percent of such lobbying expendi-
tures is imposed on any manager of the organization who agreed to
the making of the expenditures, knowing that such lobbying ex-
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penditures were likely to result in revocation of the organization’s
tax-exempt status, unless the manager’s agreement was not willful
and was due to reasonable cause. The burden of proof as to wheth-
er the manager knowingly participated in the lobbying expendi-
tures is on the Internal Revenue Service. The fact that the excise
tax is imposed on an organization does not itself establish that any
manager of the organization is subject to the excise tax.

The reasonable cause exception to the tax applicable to manag-
ers is to be applied in the same manner as the present-law reasona-
ble cause exception to the excise tax liability of managers of a pri-
vate foundation under section 4945 (see Treas. Reg. sec. 53.4945-1).
Thus, a manager is liable for the excise tax under the conference
agreement only if the IRS shows that, in agreeing to the making of
the lobbying expenditures, the manager knew that such expendi-
tures constituted lobbying expenditures and knew that as a result
of such expenditures the organization was likely to lose its tax-
exempt status under section 501(cX3), and only if the manager
failed to obtain an opinion of counsel concerning the expenditures
that would protect the manager under the reasonable cause excep-
tion.

APPENDIX—ESTIMATED BUDGET EFFECTS OF REVENUE PROVISIONS OF CONFERENCE AGREEMENT—
FISCAL YEARS 1988-90

[Millions of dollars]

Item 1988 1989 1990 1988-90

PART 1.—REVENUE PROVISIONS
. Individual Tax Provisions:
A. Income Tax Provisions:
1. Child and dependent care credit: Deny credit for overnight camp
€Xpenses. 11 106 112 229
2. Limit interest deduction: Home equity debt in excess of acquisi-
tion debt capped at $100,000; total for qualified residence debt

capped at $1 million 8 3l 54 93

3. One-year delay in application of 2% floor to indirect deductions
through regulated investment companies —239 —239

B. Employee Benefit Provisions: Modify definition of active participant for
IRA rules M M " 1)

Il. Business Tax Provisions:
A. Accounting Provisions:

1. Repeal vacation pay reserve 614 885 1,639 3,138
2. Repeal completed contract method 417 173 975 2,165
3. Require capitalization of pension past service liability... 91 153 173 417
4, Repeal instaliment method for dealers 1,593 2,750 1942 6,285
5. Repeal cash method of accounting for farms with receipts ove

$25 million 21 42 45 114
6. Changes in required taxable years for partnerships, S corpora-

tions, and personal service COPOTAtions...............owrevvvevveerscervereesr k)| (1) 3 34

B. Partnership Provisions:

1. Portfolio income. 7 127 170 3
2. Other publicly-traded partnership provisions ...................uueveeeeereeennee 22 42 60 124
J. Treatment of tax-exempt partners 28 97 11 236

4. Study of publicly-traded partnerships

C. Corporate Provisions:
1. Modify computation of earnings and profits for intercorporate
dividends and basis adjustments (overrule Woods Investment

Company case) 34 208 450 692
2. Denial of graduated rates for personal service corporations........... 75 125 140 340
3. Dividend received deduction t0 70% ...........c.coceremserreevermsceresere 219 381 426 1,026
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APPENDIX—ESTIMATED BUDGET EFFECTS OF REVENUE PROVISIONS OF CONFERENCE AGREEMENT—
FISCAL YEARS 1988-90—Continued

{Millions of dotlars]

Item 1988 1989 1990 1988-90
4. Reduction of tax avoidance in certain corporate dispositions ........... 37 94 273 404
5. Greenmail and hostile corporate takeovers .............cccoooooveeevvvrcer ()] M (1) (1)

6. Limitations on net operating loss carryforwards of corporations

following worthless securities deduction by shareholders .. 5 8 9 22
7. Tax loss mergers and benefit acquisitions . 26 44 48 118
8. LIFO recapture on conversion from C corporation to S corporation.. 58 129 185 372
9. Regulated Investment Companies capital gains distribution ............. 240 12 15 267
D. Pensions: Modify funding rules 2 679 1,502 992 3173
E. Foreign Tax Provisions: Treatment of South African income.................. 20 23 14 57
F. Insurance Provisions:
1. Interest rate used in computing reserves for life insurance and
annuity contracts 43 154 208 405
2. Treatment of investment income of foreign insurance companies .... 1 2 39 17
3. Minimum fax treatment of mutual fife insurance companies............ 25 51 61 143
HIl. Estimated Tax Provisions 806 117 179 1,002
IV. Estate and Gift Taxes:
1. Freeze estate and gift rates at 55% 21 176 232 429
2. Modify rates and unified credit 2 23 3l 56
3. Valuation of property (estate tax freezes & minority discount) ............... 6 46 57 109
4. ESOP estate tax deduction 1,226 1,563 1,862 4,641
V. Excise Taxes:
1. Telephone tax: 3-year extension 1324 2,266 2472 6,062
2. Collect diesel fuel and speciat motor fuels taxes on sales to retailer....... 218 230 200 645
3. Extension of termination date for coal excise tax rate
VI. Other Revenue—Increase Provisions:
A. Targeted Jobs Tax Credit 4 2 2 7
B. Hlegal Federal lrrigation Subsidies as Gross IRCOME............occovvvvvvvcrrc. M M (1) 1
C. Compliance Provisions:
1. Escheat of refunds 10 10 10 30
2. IRS funding
D. Tax-Exempt Bond Provisions:
1. Limitation on issuance of tax-exempt bonds to acquire existing
output facilities 9 70 162 241
2. Limitation on issuance of tax-exempt bonds by Indian fribes........... 6 18 29 53
ViI. Employment Taxes (Title 1X):
1. Railroad retirement taxes...................... 144 182 183 509
2. FUTA tax: 3-year extension 715 1,009 1,033 2,157
3. FICA taxes:
a. Expand employer share of FICA tax to include all cash tips............. 184 281 302 767
b. Expand FICA tax to inactive duty reservists, certain agricultural
employees, family members, and group-term life insurance includ-
ible in wages 187 255 275 717
VIt Vaccine Compensation Tax and Trust Fund {Title IX) 3 ....oooooererreeeccvcrcernne. 67 89 -5 151
Subtotal: Part 1.—Revenue Provisions 9,078 14,097 15,068 38,243
PART 2.—USER FEES (Title IX)
I. Internal Revenue Service 16 60 60 166
li. Extensions and increases in certain Alcohol, Tobacco, and Firearms
OCCUPALIONAN FAXES ........c.coocr e st sesss s s 167 106 106 379
Ill. Customs Service 122 152 501 865
Subtotal: Part 2.—USer FEES........oooovrvvvvveeee e 335 318 157 1,410
Grand TOMAL.....ooovoevoeereees e ameseec e 9413 14,415 15825 39,653

! Gain of less than $500,000.
2 Estimates represent the net effects of full-lunding rules and underfunding rules.
3 Estimate net of outlay amounts.
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From the Committee on the Budget, for consideration of
the House bill (except Title X), and the Senate amendment
(except subtitle B of Title 1V), and modifications commit-

ted to conference:

WiLriam H. Gray III,

BuTtLER DERRICK,

MARTIN FRoOST,

Ep JENKINS,

PaT WiLLiAMS,

JAMES L. OBERSTAR,

WirLiaM F. GoobLING,
From the Committee on the Budget, for consideration of
Title X of the House bill, and subtitle B of Title IV of the
Senate amendment, and modifications committed to con-
ference:

Ep JENKINS,
From the Committee on Agriculture, for consideration of
Title I and section 5003 of the House bill, and Title VIII
and sections 2101 through 2113, 2301, 3001, and 9005 of the
Senate amendment, and modifications committed to con-
ference:

DE LA GARZA,

Ep JoNEs,

CHARLIE RosE,

JERRY HUCKABY,

DAN GLICKMAN,

CHARLIE STENHOLM,

LeEoN E. PANETTA,

Ebp MapicaN,

ARLAN STANGELAND,

RoBErT F. SMITH,

ToMm LEwis,

WaLLy HERGER,
From the Committee on Armed Services, for consideration
of section 5001 of the Senate amendment, and modifica-
tions committed to conference:

LEs AsPIn,

BEVERLY BYRON,

WiLLiaMm L. DicKINSON,
From the Committee on Banking, Finance and Urban Af-
fairs, for consideration of Title II of the House bill, and
sections 9006, 9007, 9010, and 9012 of the Senate amend-
ment, and modifications committed to conference:

HENRY GONZALEZ,

FrRANK ANNUNZIO,

MARY ROSE OAKAR,

RoBERT GARCIA,
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From the Committee on Banking, Finance, and Urban Af-
fairs, for consideration of Title X of the Senate amend-
ment, and modifications committed to conference:
FERNAND ST GERMAIN,
MARY RoStE QAKAR,
From the Committee on Education and Labor, for consider-
ation of Title III and subtitle E and section 9602 of Title
IX of the House bill, and Part VI of Title IV, Title VI, and
sections 4111, 4112, and 9008 of the Senate amendment,
and modifications committed to conference:
AvucgusTtus F. HAWKINS,
(except for the pension pro-
visions)
WiLLiaM D. Forp,
(except for the pension pro-
visions)
JoserH M. GAYDOS,
(except for the pension pro-
visions)
WiLriam L. Cray,
{except for the pension pro-
visions)
PAT WILLIAMS,
(except for the pension pro-
visions)
DaLE E. KILDEE,
(except for the pension pro-
visions)
MaJor R. OWENS,
(except for the pension pro-
visions)
JAMES M. JEFFORDS,
WiLLiaM F. GooDLING,
Tom COLEMAN,
MARGE ROUKEMA,
From the Committee on the Budget, for consideration of
Title III and subtitle E of Title IX of the House bill, and
part VI of subtitle B of title IV and subtitle A of Title VI
of the Senate amendment:
DELBERT LATTA,
CoONNIE MACK,
DENNY SMITH,
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From the Committee on Energy and Commerce, for consid-
eration of subtitles A, B, and C of Title IV, parts 2 through
4 of subtitle C of Title IX, and sections 1052 and 9602 of the
House bill, and subparts II through V of part A, subparts I
(except sections 4086 and 4091) and II of part B of subtitle
A of Title IV and sections 4001(q), 4002(b), 4002(c), 4051,
4111 through 4113, 9010, and 9011 of the Senate amend-
ment, and modifications committed to conference:
JoHN D. DINGELL,
HeNrRY A. WAXMAN,
JaMEs H. SCHEUER,
CArpiss COLLINS,
MIKE SYNAR,
Ron WYDLER,
JIM SLATTERY,
BoB WHITTAKER,
(only for the Medicaid provi-
sions)
Tom TAUKE,
(only for the Medicaid provi-
sions)
From the Committee on Energy and Commerce, for consid-
eration of sections 4301, 5001, and 6201 of the House bill,
and subtitle A of Title IT and Title III (except sections 3001
and 3003) of the Senate amendment, and modifications
committed to conference:
JoHn D. DINGELL,
Puiuip R. SHARP,
AL SwiFT,
Mickey LELAND,
Jim CoOPER,
JIM SLATTERY,
NorMmaN F. LENT,
CARLOS MOORHEAD,
BiLL DANNEMEYER,
(only for section 6201 of the
House bill)
Jack FiELps,
From the Committee on Energy and Commerce, for consid-
eration of section 9033 of the House bill, and section 4583
of the Senate amendment, and modifications committed to
conference:
JoHN D. DINGELL,
Tom LUKEN,
JaMmes J. FLORIO,
Biry Tavzin,
JERRY SIKORSKI,
Rick BOUCHER,
JIM SLATTERY,
NorMAN F. LENT,
BoB WHITTAKER,
Tom TAUKE,
MIKE BILIRAKIS,
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From the Committee on Interior and Insular Affairs, for
consideration of sections 4301 and 5001 of the House bill,
and sections 2001 through 2009 and 3010 of the Senate
amendment, and modifications committed to conference:
Mo UpALL,
GEO MILLER,
AvustIN J. MURPHY,
Bruck F. VENTO,
Ep MARKEY,
(only for purposes of NRC
user fees)
Nick RAHALL,
(only for purposes of NRC
user fees)
Don Young,
MAaNuUEL LuJan, Jr.,
ROBERT J. LAGOMARSINO,
RoN MARLENEE,
From the Committee on Interior and Insular Affairs, for
consideration of sections 5002 through 5004 of the House
bill, and sections 2101 through 2113 and 9009 of the Senate
amendment, and modifications committed to conference:
Mo UbaALL,
GEORGE MILLER,
PuiLip R. SHARP,
Ep MARKEY,
AvusTIN J. MURPHY,
Nick RAHALL,
DonN Young,
MANUEL LuJaN, Jr.,
RoBERT J. LAGOMARSINO,
RoN MARLENEE,
From the Committee on Interior and Insular Affairs, for
consideration of section 5005 of the House bill, and sec-
tions 2201 through 2203 and 2301 of the Senate amend-
ment, and modifications committed to conference:
Mo UpaLL,
GEO MILLER,
PuiLip R. SHARP,
Ep MARKEY,
SAM GEJDENSON,
Bruck F. VEnToO,
DonN Young,
MANUEL LuJaN, Jr.,
RoOBERT J. LAGOMARSINO,
RoN MARLENEE,
From the Committee on the Judiciary, for consideration of
the bankruptcy provisions contained in sections 9432 and
9433 of the House bill, and sections 4553(e), 4558, and 4559
of the Senate amendment, and modifications committed to
conference:
HamiLtoN FisH, Jr.,
BiLL. DANNEMEYER,
CARLOS J. MOORHEAD,
Henry J. HYDE,
From the Committee on Merchant Marine and Fisheries,
for consideration of Title VI of the House bill, and sections
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1002, 2002 (insofar as that section would add a new section
409 (c) and (d) to the Nuclear Waste Policy Act of 1982),
2008, and 3001 of the Senate amendment, and modifica-
tions committed to conference:
WALTER B. JONEs,
GERRY E. StupDSs,
MIKE LowRry,
EarL Hurro,
Bos Davis,
Don Young,
(except for sections 2002 and
2008 of the Senate amend-
ment)
NorMaN F. LENT,
(except for sections 2002,
2008, and 3001 of the
Senate amendment)
Norman D. SHUMWAY,
B, HuGHEs,
(solely for section 3001 of the
Senate amendment)
From the Committee on Post Office and Civil Service, for
consideration of Title VII of the House bill, and Title V
(except section 5002) of the Senate amendment, and modi-
fications committed to conference:
WiLLiaMm D. Forb,
Mickey LELAND,
GARY L. ACKERMAN,
GENE TAYLOR,
FraNk HorToON,
From the Committee on Public Works and Transportation
only for consideration of subtitle A of Title VI of the
House bill:
JAMES J. HOWARD,
RoBEerT A. RoOE,
NorMAN Y. MINETA,
JAMES L. OBERSTAR,
HENnrRY Nowak,
Nick RAHALL,
JoHN Paur HAMMERSCHMIDT,
Bup SHUSTER,
ARLAN STANGELAND,
NEwT GINGRICH,
From the Committee on Government Operations, for con-
sideration of sections 5002 and 9003 of the Senate amend-
ment, and modifications committed to conference:
JAcK BROOKS,
JOHN CONYERS,
CArpiss COLLINS,
GLENN ENGLISH,
HenNrRY A. WAXMAN,
Tep WEIss,
Frank HORTON,
RoBERT A. WALKER,
WirLiaM F. CLINGER,
AL McCANDLESS,
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From the Committee on Science, Space, and Technology,
for consideration of sections 2002 (insofar as that section
would add new sections 403(i)) and 410 to the Nuclear
Waste Policy Act of 1982), 2006, and 2008 of the Senate
amendment, and modifications committed to conference:

RoBEeRT A. ROE,

GEORGE E. BROWN, Jr.,

James H. SCHEUER,

TiM VALENTINE,

JiMm CHAPMAN,

Sip MORRISON,

LAMAR SMITH,

ErnNEsT KONNYU,
From the Committee on Veterans’ Affairs, for consider-
ation of Title VIII of the House bill, and Title VII of the
Senate amendment, and modifications committed to con-
ference:

G.V. MONTGOMERY,

Marcy KAPTUR,

GeraLD B.H. SorLomoN,
From the Committee on Ways and Means, for consider-
ation of Title III, subtitle A of Title IV, and Title IX of the
House bill, and subtitle A of Title IV (except subpart V of
Part A and Subpart II of Part B) and subtitle A of Title VI
and section 8309 of the Senate amendment, and modifica-
tions committed to conference:

DAN ROSTENKOWSKI,

Sam M. GIBBONS,

dJ.dJ. PICKLE,

CHARLES B. RANGEL,

PETE STARK,

ANDREW Jacoss, Jr.,

TroMAS J. DOwWNEY,

BiLL GRADISON,

BiL FRENZEL,

(only for the pension provi-
sions)
RicHArD T. SCHULZE,
(only for the pension provi-
sions)

From the Committee on Ways and Means, for consider-
ation of Title X of the House bill, and subtitle B of Title IV
of the Senate amendment, and modifications committed to
conference:

DaN ROSTENKOWSKI,

Sam M. GiBBONS,

J.J. PICKLE,

CHARLES B. RANGEL,

PETE STARK,

ANDREW JAcoss, Jr.,

TaoMAs J. DOWNEY,
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From the Committee on Ways and Means, for consider-
ation of Title X of the Senate amendment, and modifica-
tions committed to conference:

DAN ROSTENKOWSKI,

THOMAS J. DOWNEY,

JoHN J. DUNCAN,
As additional conferees, for consideration of the House bill
(except Title X), and the Senate amendment (except sub-
title B of Title IV), and modifications committed to confer-
ence:

THOMAS S. FoLEY,

Dick CHENEY,

Managers on the Part of the House.

From the Committee on the Budget:
LawToN CHILES,
ErNEST F. HOLLINGS,
J. BENNETT JOHNSTON,
JIM SASSER,
Don RIEGLE,
J.J. Exon,
FraNK R. LAUTENBERG,
PetE V. DOoMENICI,
Rupy BoscuwiTz,
Bos DoLE,
From the Committee on Agriculture, Nutrition, and For-
estry:
Par LEAHY,
JoHN MELCHER,
Davip PrYOR,
RicHARD G. LUGAR,
Tuap CoCHRAN,
From the Committee on Armed Services:
Sam NUNN,
JOHN GLENN,
flf‘r‘om the Committee on Banking, Housing, and Urban Af-
airs:
WiLLIAM PROXMIRE,
ALAN CRANSTON,
PAUL SARBANES,
From the Committee on Commerce, Science, and Transpor-
tation:
Frirz HoLLINGS,
DanieL K. INOUYE,
WEeNDELL H. Forp,
JACK DANFORTH,
From the Committee on Energy and Natural Resources:
J. BENNETT JOHNSTON,
DALE BUMPERS,
WENDELL FoRrp,
JOHN MELCHER,
JEFF BINGAMAN,
T WIRTH,
Don NickLEs,
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From the Committee on Environment and Public Works;

QuEeNTIN N. BURDICK,
GEORGE MITCHELL,
Max Baucus,

JOHN BREAUX,
RoBERT T. STAFFORD,
JoHN H. CHAFEE,
DavE DURENBERGER,

From the Committee on Finance:

LiLoyp BENTSEN,

SpPARK M. MATSUNAGA,
DANIEL PATRICK MOYNIHAN,
Max Baucus,

Davip L. Borgn,

B1.L BRADLEY,

GEORGE MITCHELL,
Bor PACKwWOOD,

JoHN C. DANFORTH,
JouN H. CHAFEE,
JoHN HEINzZ,

From the Committee on Governmental Affairs:

JOHN GLENN,
LawroN CHILES,
J1™M SASSER,
Davip Pryor,
TED STEVENS,

(except I do not concur with
the budget reduction allo-
cations pursuant to the
Summit agreement)

WARREN B. RUubMAN,

From the Committee on Labor and Human Resources:

Tep KENNEDY,
CLAIBORNE PELL,
PavuL Simon,

ORRIN HATCH,
RoBERT T. STAFFORD,
DAN QUAYLE,

From the Committee on Veterans’ Affairs:

U.s.

ALAN CRANSTON,

Spark M. MATSUNAGA,

Frank H. MURKOWSKI,
Managers on the Part of the Senate.

O
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