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No unpublished ruling or rlecision sill be cited or relied upoa by any oflicer or
Reveuue are not consecutive.
employee of the Bureau o( Internal Revenue as a precedent in the disposition of other cases. Unless otherwise
specifically indicated, au published rulings and decisions have received the coasideration and approval of the
(.fief Counsel (or the Bureaa o( Internal Revenue.
UNITED STATES GOVERNMENT

For solo

by

the Superintendent

of Documents.

PRINTING

OFFICE

Washington,

D. C.

1VASHINGTON

lq(2

See back of title tor pace

The Internal Revenue Bulletin service for 1942 will consist of weekly
bulletins and semiannual cumulative bulletins.
The weekly bulletins will contain the rulings and decisions to be
made public and all Treasury Department decisions (known
as Treasury decisions) pertaining to Internal Revenue matters.
semiThe
annual cumulative bulletins will contain all rulings and decisions
(including Treasthry decisions) published during the previous six
months.
The complete Bulletin service may be obtained, on a subscription
basis, from the Superintendent of Documents, Government Printing
Office, Washington, D. C. , for $3 per year; foreign, $4.25. Single copies
of the weekly Bulletin, 5 cents each.
New subscribers and others desiring to obtain the 1919, 1920, and
1921 Income Tax Service may do so from the Superintendent of Documents at prices as follows: Digest of Income Tax Rulings No. 19
(containing digests of all rulings appearing in Cumulative Bulletins
1 to 5, inclusive), 50 cents per copy; Cumulative Bulletins Nos. 1 to 5,
containing in full all rulings published since April, 1919, to and including December, 1921, as follows: No. 1, 30 cents; No, 2, 25 cents;
No. 3, 30 cents; No. 4, 30 cents; No. 5, 25 cents.
Persons desiring to obtain the Sales Tsx Cumulative Bulletins for
January —June and July —Decemb'er, 1921, may procure them from the
SuI' erintendent of Documents at 5 cents per copy.
ersons desiring to obtain the Internal Revenue Bulletin service for
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Persons desiring to obtain the service in digest form may do so at
prices as follows: Digest No. 13 (1922—1924), 60 cents; Digest No. 17
(1925), 25 cents; Digest No. 21 (1926), 15 cents; Digest No. 22 (1925—
1927), 35 cents; and Digest A (income tax rulings only, April, 1919, to
December, 1980, inclusive), $1.50.
All inquiries in regard to these publications and subscriptions should
be sent to the Superintendent
of Documents, Government Printing
Office, Washington, D. C.
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INTRODUCTORY

NOTES.

The Internal Revenue Cumulative Bulletin 1942—1, in addition to
all decisions of the Treasury Department (called Treasury decisions)
pertaining to Internal Revenue matters, contains opinions of the
Chief Counsel, and rulings and decisions pertaining to income, estate,
gift, sales, capital stock, excess profits, employment, social security,
and miscellaneous taxes, as indicated on the title page of this Bulletin,
published in the weekly Bulletins (1942, Nos. 1 to 26, inclusive) for
the period January 1 to June 30, 1942. It also contains a cumulative
list of announcements relating to decisions of the United States Board
of Tax Appeals published in the Internal Revenue Bulletin Service
from Ja, nuary 1, 1940, to June 30, 1942.
Income Tax rulings are printed in three parts. The rulings in
Part I are printecl as Part I "A" (Internal Revenue Code) and "B"
(Revenue Act of 1938), the law headings corresponding with the
sections of the Code and the 1938 Act, , respectively, and the regulations headings corresponding with the section headings of Regulations
103 and the article headings of Regulations 101. Rulings under the
Revenue Acts of 1937 and 1936 are printed as Part II, the law headings
corresponding with the section headings of those Acts and the regulations headings corresponding with the article headings of Regulations
94. Rulings under the Revenue Acts of 1935 and 1934 or prior Acts
are printed as Part III, the law headings corresponding with the
section headings of the Revenue Act of 1934 and the regulations
headings corresponding with the article headings of Regulations 86.
Rulings under Titles VIII and IX of the Social Security Act and
under Subchapters A and C, Chapter 9, of the Internal Revenue
Code in force prior to January 1, 1940, are published under article
headings of Regulations 91 and 90, respectively; rulings under Subchapters A and C, Chapter 9, of the Code in force on or after January
1, 1940, are published under the section headings of Regulations 106
and 107, respectively; rulings under the Carriers Taxing Act of 1937
and under Subchapter B, Chapter 9, of i, he Code, are published under
the article headings of Regulations 100; and rulings under Title III
are coded
of the Revenue Act of 1936 Tax on unjust enrichment
under the sections of that Act and the article headings of Regula-

—

—

tions 95.

ABBREVIATIONS.

The following abbreviations

are used throughout

the BIIlletin:

The names of individuals.
A, B, C, etc.—
Committee on Appeals and Review memorandum.
A. R. M.—
Committee on Appeals and Review recommendation,
A. R. R.—
Alcohol Tax Unit.
A. T.—
Board of Tax Appeals.
B. T. A.—
Cumulative Bulletin.
C. B.—
Court decision.
Ct. D.—
Capital Stock Tax Division.
C. S. T.—
Taxes on Employment by Carriers.
C. T.—
&III l

—
—
——
memorandum.
I. R. B.—
— Internal

D. C. Treasury Department circular.

Em. T. Taxes imposed by the Social Security Act, , the Carriers Taxing Act of
I937, and Subchapters A, B, and C of the Internal Revenue
Code.
E. T. Estate Tax Division.
G. C. M. General Counsel's, Assistant General Counsel's, or Chief Counsel's
Revenue Bulletin.
Income Tax Unit.
M, N, X, Y, Z, etc. The names of corporations,

I. T.

—

— —
—
O. D.—
Office decision.
Op. A. G.—
Opinion of the Attorney General,
P. T.—
Processing Tax Division.
S. T.—
Sales Tax Division.
Sil.—
Silver Tax Division.
S. M. —
Solicitor's memorandum.
Solicitor's opinion.
Sol. Op. —
Solicitor's recommendation.
S. R.—
S. S. T.—
Taxes on Employment by others than
T.—
Tobacco Division.
T. B. M. —
Advisory Tax Board memorandum.
T. B. R.—
Advisory Tax Board recommendation.
T. D.—
Treasury decision.

ing to context.

places, or businesses, accord-

Iim. Mimeographed letter.
MS. or M. T. Miscellaneous Division.
O. or L. O. Solicitor's law opinion.
Il

x and y are used to represent

certain numbers,

"dollars" represent sums of money.
ANNOUNCEMENT

Carriers.

and when used with the word

RELATING To BOARD OF TAX APPEALS DECISIONS

Under the provisions of the recent Revenue Acts, relating to appeals to the Board of Tax Appeals, the Commissioner may acquiesce
in the decision of the Board or he may, if the appeal was heard by
the Board prior to the passage of the 1926 Act, cause to be instituted
a proceeding in court for the collection of any part of a tax determined
by the Commissioner to be due but disallowed by the Board, provided that such proceeding is commenced within one year after final
decision of the Board. As to appeals heard by the Board after
the passage of the 1926 Act, the Commissioner may. , within six months
after the Board's decision is rendered, file a petition for a review of
the decision by a Circuit Court of Appeals or by the United States
Court of Appeals for the District of Columbia; however, as to decisions rendered on and after June 7, 1932, petitions for review must be
In order
filed within three months after the decision is rendered.
that taxpayers and the general public may be informed as to whether
or not the Commissioner has acquiesced in a decision of the Board of
Tax Appeals disallowing a tax determined by the Commissioner to be
due, announcement will be made in the weekly Bulletin at the earliest
practicable date. A notice that the Commissioner has acquiesced or
has nonacquiesced in a Board decision relates, however, only to the
Decisions so acissue or issues decided in favor of the taxpayer.
quiesced in should be relied upon by officers and employees of the
Bureau of Internal Revenue as precedents in the disposition of other
cases before the Bureau.
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January —June, 1921 (No. 4)
December, 1921 (No. 5)
July —
Sales Tax:
1920 (S. T. 1—20)
January —
June, 1921
July —December, 1921
Internal Revenue Bulletin:
January —
June, 1922 (No. I—1)
July —December, 1922 (No. I —2)
January —
June, 1923 (No. II—1)
July —December, 1923 (No. II—2)
January —
June, 1924 (No. III—1)
July —December, 1924 (No. III—2)
January —
June, 1925 (No. IV—1)
July —December, 1925 (No. IV—2)
January —June, 1926 (No. V—1'1
July —December, 1926 (No. V—2)
January —June, 1927 (No. VI—1)
July —December, 1927 (No. VI —2)
January —
June, 1928 (No. VII —1)
July —December, 1928 (No. VII —2)
January —
June, 1929 (No. VIII —1')
July —December, 1929 (No. VIII —2)
January —June, 1930 (No. IX—1)
July —December, 1930 (Ko. IX—2)
January —June, 1931 (No. X—1)
July —December, 1931 (No. X—2)
January —June, 1932 (No. XI—1)
December, 1932 (No. XI—2)
July —
January —June, 1933 (No. XII—1)
July —December, 1933 (No. XII-2)
January —June, 1934 (No. XIII-1)
July —December, 1934 (No. XIII—2')
January —June, 1935 (No. XIV—1)
July —December, 1935 (No. XIV—2)
January —June, 1936 (No, XV—1)
July —December, 1936 (No. XV—2)
January —
June, 1937 (1937—1)
July —December, 1937 (1937—2)
January —
June, 1938 (1938—1)
July —December, 1938 (1938—2)
January —June, 1939 (1939—1 Part 1 and Part. 2)
July —December, 1939 (1939—2)
January —June, 1940 (1940—1)
July —December, 1940 (1940—2)
January —June, 1941 (1941—1)
July —December, 1941 (1941-2)
January —June, 1942 (1942—1)

—

(VIII)

Ruling Nas.

1-655
656-1033
1034-1368
1369—1710
1711—1996

1-112

113-265
266-356
1—
383
384—665

666-956
957—1276
1277—1641
1642-1949
1950-2251
2252-2523
2524-2813
2814-3026
3027—3291
3292—3557
3558—3784
3785—4052
4053—4248
4249-4487
4488 —
4683
4684—
4887
4888-5124
5125-5338
5339-5531
5532-5961
5962—6262
6263—6581
6582—6871
6872-7224
7225-7563
7564—
7884

7885-8149
8150-8459
8460-8792
8793-9118
9119-9424
9425-9654
9655-9896
9897-10126
10127—10304
10305-10548
10549-10761
1076W10943
10944-11138

BOAPiD OF TAX APPEALS.

LIST OF ANNOUNCEMENTS
RELATING TO
DECISIONS OF THK UNITED STATES BOARD OF TAX
APPEALS PUBLISHED IN THE INTERNAL REVENUE BULLETIN SERVICE FROM JANUARY 1, 1940, TO JUNK 30, 1942,
INCLUSIVE.

CUMULATIVE

relating to the acquiescence or nonacquiescence of the Commissioner in
[Announgpments
decisions oi tbe United States Board of Tax Appeals, as published in the weekly Internal
Revenue Bulletins from December 22, 1924, to December 31, 1931, inclusive, are printed in
Cumulative Bulletin X—2, pages 1—106. Those printed in weekly Bulletins from January 1, 1932,
to December 31, 1939, inclusive, are published in Cumulative Bulletin 1939-2, pages 1-73. The
list below, therefore, contains only such announcements published in the weekly Bulletins
from January 1, 1940, to June 30, 1942, inclusive. ]

'1942 —26 —11132
The Commissioner acqniesces in the following
United States Board of Tax Appc;ils:
Docket
No.

Taxpayer.

Abbott, John, executor of estate of Richard
Traiser '
Acer Realty Co
Adair, Mrs. Cornelia, estate of

E.

Adler, E. P
Affiliated Enterprises, Inc. s
Allen, Laura, estate of s
Alpena Savings Bank
American Liberty Oil Co. '

Inc. l

John, transferee

Anderson,

of estate of Franlc O.

Burridge
Andrews

et al. , Charlotte L.'

Board of Tax Appeals.

98487
98488
96411
105891
106946

93334
9762897631
99353
91977

(

Apex Brewing Co. , Inc

Page.

Volume.

91958
102119
95451
97988
96603
89703
89273

Inc
American Society of Cinematographers,
Ames, Inc. , S. K. (now known as Kennedy & Co. ,

of the

decisions

228

41
45
43
44
42

333
384
112
390

40
45
43
42
46

721
665
76
675
1020

40

944

dd

607

40

1109

Acquiescence relates only to the Board's ruathematical forroula for apportionment of the dividend credit
between the estate and the distributees,
reasonable allowance for services perr Acquiescence relates only to the issue, What amounts constitute
formed in 1935 and 1936 by the wives of the two principal officers of the corporation?
' Estate tax decision.
d Acquiescence
relates only to the issue, Did the respondent err in including in petitioner's consolidated
which petitacoma for 1932 snd 1933, subject to dePletion, the sums of $25, 727.65, $27, 421.09, and $40, 445. 27contracts
on
iioncr's affiliate, the Wofford Production Co. , paid during said years to owners of oil payment
lease2
Pinkston
its
l
I lgtl
th l
th
&

lit lgt
'Aql
~ . ltgl ld
RllgBulletin
service from

Revenue

gh

ll

ql

dql

January 1, 1940, to June 30 1942

(1)

'hhtldd'

th

lt

Af,'qIIIEsrENcss

—Continued.
Docket
No.

Taxpayer.

Board of Tsx Appeals.
Volume.

Appleby, John S.'
Atlantic Land Co. , The
Augustus, Elizabeth G
Ayer, Frederick

94080
100410
96061
93019

Baird et ux. , Warner G.'
Baker, Inc. , Emerit E
Baldwin, Frederic E.s
Banfield,

T. H. '

Bank of America National Trust ilr Savings Association, executor of estate of, and trustee of trust
executed by, William John McGowan ' '
Bank of America National Trust dt Savings Association, trustee of Tonningsen Trust
Bedford Trust, Edward T.'
Bekins, Katherine, estate of '
Bekins et al. , Milo W. , executors of estate of Katherine Bekins '
Belcher, Harriet Holbrook
Benaglia et ux. , Arthur '
Benjamin Franklin Life Assurance Co. , a Corporation
Berks County Trust Co. , alleged successor trustee
of Mortgage Trust Certificate Pool
Bernheimer Co. , S. E. dr M. E.o
Bigelow, Alice A. , executrix of estate of Herbert M.

"

Bigelow s
Bigelow, Herbert M. , estate of
Black, Sr. , Charles H

'

's.

Black Motor Co. , Inc
Blenheim Co. , I.td
Block, Meier S.»
Blossom et al. , Carl W. , executors
'

Dudley S. Blossom
Blossom, Dudley S., estate of
Bohn, Charles B.
Bok, Mary Louise»
Bolton, Archer L

"

'

of estate of

97439
92366
( 94401
101134
98318
98688
99999

41

43
40
45

42

Page.

18
74
1200
146

4O

970
554

44

900
769

)

100967

43

695

99280
97260
87675

48
42

37
748
604

87675
94879
87638

88
42
36

604

101813

46

616

98207
88978

42
41

1238
249

82659
82659
103558
105830
97232
95026
84873

39
39

635
635
204
800
1248
945

105266
105266
95953
105465
104331

38

45
41
42

37
45
45

43
46
45

633
838

691
691
953
678
321

i Acquiescence relates only to the issue, Was the sum of 6150 which was added
by the Commissioner to
John S. Appleby's income, taxable to himf
o Previous nonacquiescence
published in Cumulative Bulletin 1941-1, page 12, withdrawn.
o Estate tsx decision.
Acquiescence relates only to the issue, Is the petitioner entitled to a deduction of 66, 546.96 for the year
1937 as snd for a debt ascertained to be worthless and charged off during that yesrt
o Acquiescence
relates only to the issue, Was the community property agreement of December 29, 1931,
effective with respect to personal property standing in the name of the decedent at the time of his death7
o Prior nonscquiescence
published in Cumulative Bulletin 1941-1, page 12, withdrawn.
i Prior nonacquiescence published in Cumulative Bulletin 1939-1 (Part I), page 40, withdrawn.
o Non acquii scenes published
in Cumulative Bulletin 1936-1, page 35, withdrawn.
o Nonscquiescence
published in Cumulative Bulletin 1940-1, page 5, withdrawn.
io prior nonacquiescence
published in Cumulative Bulletin 1939-2, page 42, withdrawn.
'i Prior nonacquiescence published in Cumulative Bulletin 1936—2, page 37, withdrawn.
» psrtia] nonacquioscence published in Cumulative Bulletin 1941-1, page 12, withdrawn.
u Acquiescence relates only to the issue involving s deduction for depreciation sustained on a residential
property leased for a substantial sum during the taxable year snd three separate prior occasions.
&

AcqvfEsczNcss

—Continued.
Docket
No.

Taxpayer.

... . .

.Bolton, William W,

Bondhol d era Committee

Booth, Warren

S. . .

Boston Elevated Railway Co.
Bouligny, Inc. , R. H
Bouvelt Realty, Inc
Briggs-Killian Co

Brink et al. , Virgil C., Trustees of Minnie M. Fay
Trusts "A, "C, and 'IS" . . . . . . . . , . . . . . . ,

"

"

'.

Britt, Carl M.
Britten, Jr. , et al. , E. F., executors of estate of Jay
R. Monroe.
Brookman, Murray
Buckner, Effie Reed.
Buhl et llx. , Theodore
Bush, Irving T,
Butler et ux. , Cooley.

D.

Cain, Emma Weitmuller, executrix of estate of
John E. Cain, Sr. s
estate of '
Cain, Sr., John
Cambridge Apartment Building Corporation. . . . . . .
Canelo, Harry F
Carey-Reed Co. '
Carey Trust (Second)
Carlson, Charles T.'
Carolina-Florida Realty Co
Carter, Shirley, estate of
Castner Garage, Limited
Cavett et al. , K., executors of estate of W. T.
Hales '
Center Investment Co
Central Hanover Bank & Trust Co. , trustee of
Trusts A, No. 3586, B, No. 3587, and C, No. 3oSS,
under deed from Louise Savage Knapp
Central Kansas Porter Co. , The
Chamberlain et ux. , Lowell H
Champaign County Service Co
Cherokee Co
Childs, Victoria
Childs, William, estate of

Volume.

Page.

45

317

n

881

4a

846

45

906

4o
46
40

456
45
894

99522-

98902

42

765

99524
95566

43

254

98216
95871
S4170
102489
99364
101760

45
41
45
45
45
45

1060
557
544
274
609
593

43
43
44
41
36
41

1133
1133
617
713

104299
90452
90486
90487
101336
101883
83489
97991
100480
102555
104207
105212
92562

'.

Board of Tax Appeals.

)
)

98900-

F,

39
46
40
43
93208
82350
101753
1017o4
101755
106539
96410
101831
93962
102578
102578

40
43

1

1245
46

846

I

)

36
800
185
777
749

46

43
45
41
44
44

760
259
1004
1212

1191
1191

Acquiescence does not relate to issue respecting bases for depreciation of petitioners' assets.
is as to result only.
s Estate tax decision.
I prior norlacquiescence published in Cumulative Bulletin 1939-2, page SS, withdrawn.
published in Cumulat. ive Bulletin 1939-1 fpart lh page S2, withdrawn.
s p~f~r nonacquiescence
stocl- of the
s Ac uiescence is only as to the issue, Do certain dividends declared and credited on the
Association and made available to the petitioners in January, 1935, but applied
Loan
and
Local pzf]ding
which the
Loan
Association
into
Savings
and
Purchase of stock in the Local Federal
by them against the
subject to normal tax and surtaxf
b~fdfng and loan association was converted, represent income in 1933
I

' Acquiescence

ACQUJ EscENGEs

—Continued.
Docket
No.

Taxpayer.

Board of Tax Appeals.
Volume.

97305
Chrysler Corporation
Claiborne et al. , Austin Leigh, executors of the
'
89703
estate of Laura Allen
Clinron Corporation
105213
Cohen k Sons Co. , B
97939
96231
Cohen Testamentary Trust, Joel
'
Columbia Oil dt Gas Co.
90624
91543
Combs Lumber Co
102997
Commodore, Inc. , The '
c 103633
Commonwealth, Inc. '
88264
102592
Connelly, E. L
'
Cook Drilling Co.
82231
Cooledge, Norman
92289
Cooper, Eugene B., administrator of the estate of
Lewis F. Cooper
94088
94088
Cooper, Lewis F., estate of
Cooperative Insurance
95292
Cooperative Power Plant
95291
95002
Crabb, Dolores
85389
Crawford Music Corporation
88290
Creech, R. W
101780
Crespi, Pietro
103132
Cumberland Portland Cement Co
101941
Curtis, Lillian D., executrix of estate of Irwin A.
Smith '
102271

Page.

42

795

40
46
42

721
45

1137

42
41

1074
38

41

339
718
850

4o

36

222

)

38
40

291
1325

40
40
41
41
41

749
749

1151
1143
686
284
93
670

4O

46
44
44

1170

45

59

40
36
43
43
43

102]
313

D.
Dallas Title k Guaranty Co.'
Dashiell, C. R'
Davidson, Clinton '
Davidson, Jr. Clinton '
Davidson, Flora S.'
Davis et ux. , Max Thomas
Davis Co. , The M. T
Davison-Joseph Campau Realty Co. , Inc
Dean, Mason L.s
Dearing, Roy E., estate of 'o
Dearing, R. H. , estate of, and trust estate»
Dearing, Mrs. R. H.
Dearing et ux. , Willis R.
&

"

t

Estate tax decision.

s Acquiescence

"

90466
75056
93500
93503
93504
93502
103725
103726
97366
61205
69832
84195

(

(

84193
84194
84196
84192
84197

46
46
41

35
36
36
36
36

-

576
576
576
663
663
675
839
843
843
843
843

does not relate to issue pertaining to allocation of cost of equipment on the property in
question.
s Acquiescence relates only to the issue involving the deductibility
of $6, 248 for alleged necessary repairs
to the petitioner's hotel property.
o previous nonacquiescence
published in Cumulative Bulletin 1938-1, pape 38, withdrawn.
o Acquiescence
relates only to the issue whether the fair market value of future oil payments, under the
drilling snd sale of lease contracts, should be included in gross income of petitioner for the year 1932. Previous acquiescence published in Cumulative Bulletin 1939-2, page 8, affirmed as to this issue only.
o Acquiescence
relates only to the issue whether or not petitioner is sn insurance company as that term
is used in section 701(c)2 of the Revenue Act of 1934.
r Nonacquiescence published in Cumulative Bulletin 1937-2,
page 36, withdrawn.
s Acquiescence with respect to issue involving the
taxability of certain commissions on lUe insurance
contracts is as to result only.
o Prior nonacquiescence
published in Cumulative Bulletin'1937-2, page 36, withdrawn.
«Prior nonscquiescence published in Cumulative Bulletin 193s-l, page 39, withdrawn.

Acqffir scarf cas

—Continued.
Docket

Taxpayer.

Ka.

Dearing, Willis R., executor of estate of Roy E.
Dearin g 'Dearing, Willis R. , executor of estate and trust
estate& of R. H. Dearing '
DeLong, David A. '
Denniston et ux. , Harold S.'
Deuble, George H

District Bond Co.'

Doerken, Edward, estate of ' '
Doerken et al. , Stephanie, executors
Edward Doerken ' '
Dolenz, Anton
Dollar, Agnes Barr

Volume.

(:.

92055
95044
SS970
94486
103695

Page.

843
843
1185
834
277

}

22

}

22

739
809

46
41
41

809
1091
869

41

869

41

869
329
1147

91"&28

(

43
37
42

of estate of

Dollar, J. Harold, estate of
Dollar et al. , Robert II, executors of estate of
Harold Dollar
Donahue, Mrs. Jessie W. '
Downing et ux. , Richard s

103695

93311

J

Eggerman, Don, executor of estate of Emma Frye
Einhorn, Max 2
E&lmore Milling Co„ Inc
Elms, Grace W. , estate of
Elms et al. , James C. , executors of estate of Grace
W. Elms
Elverson Corporation
Equitable Life Assurance Society of the United
Sts, tes, The
Equitable Life Assurance Society of the United

"

"

States, The"
Equitable Life Assurance Society of the United
States, The '
Estate Planning Corporation
Eustis, Augustus H. &4.

"

84195
84193
S4194
101264

Board of Tax Appeals.

97283
98728
97282
98727
97282
98727
92980
99171

(-

}
}

44
43

101631
73893
96520
100963

44
36
42
45

100963
93281

45

40

1060
615

33241
57867
89294
M805

33

708

44

293

46
43

586
576
820

31110

106089
M501
71637

30

835
954

1410
1060

published in Cumulative Bulletin 1933-1, page 39, withdrawn.
2 Acquiescence relates only to the issue, Is the $14, 000 cash received by the petitioner on February 6, 1'136,
from Francis K. Lapoint s part of the consideration of the petitioner's American Broach & Machine Co.
&

Prior nonacquiescence

stock?
2 Prior nonscquiescence
published in Cumulative Bulletin 1933-2, page 41, withdrawn.
Prior nonacquicscence published ln Cumulative Bulletin 1939-2, page 4?, withdrawn.
o Estate tax decision.
2 Acquiesc&»&e is as to result only.
2 Acquiescence
relates only to the issue whether tbe Board erred in declining to permit the Commissioner
arcended pleadings subto raise an affirmative issue, in respect of certain amounts allowed as expenses, by
sequent to thc decision of the Board.
' Acquiescence relates onlY to the issue involving tl'. e deductibility of 395,?4 as a bad debt
published in Cumulative Bulletin 1933-1, page 40, withdrawn.
2 prjar nona& quiescence
the fair market value af ocr&sin pledged collateral on
w Acquiescence relates only to the issue involving
the date of its surrender,
—
» prior nonscquiescence published in Cumulative Bulletin XV 1, pace 31 (1930k withdrawn
relates to all issues except the issue, Msv the con(pany, on a cash receipts and disburse.
12 &tequjeoeeenCe
interest paid in the tax 5&car under settlement, options exercised by the
»rents bss;s deduct guaranteed
had accrued in prior years?
beneficja&T, whon such interest to issue involving the taxability of certain commissions on life insurance
'2 Acquiescence
&Ijqqcence v ith respect
contracts is ss to result only.
in Cumulative Bulletjn XIV 3 page 30 (19351
«Prior nanacq
&

Acq Ulxscaxoxs

—Continued-.
Docket
No.

Taxpayer.

Board of Tax Appeals.

Page.

Volume.

Evans, Mary E.'

Ewing, Sherman '
Exolon Co. , Thea

Farmers Union Cooperative Exchange
Farrell, Robert S

Fay, Minnie M. , Trust, "A,

'

" " C, " and" S " '

Fcrree, C. B.'
Fidelity Savings )ft Loan Co. , The
Filley, Mary Pyne

First Mortgage Bonds '
First National Bank of Canton, The, executor and
trustee of estate of Edward A. Langenbach
First Realty Corporation
Fish, Frederick S., estate of '
Fish, Grace S., executrix of estate of Frederick S.
Fish '
Fish, Isaac, estate of

95527
98013
101276

42
40
45

246

1005)52

42
44

1200
288

42

765

82
44
45

725
471
826

40

881

100492
101558
99995

46
45
45

600
440
120

99995

45
42
45

120
260

100189
98900—
98902
9952299524
6]542
101236
101237
98818
90452
90486
( 90487

96527
Fisher, Elizabeth H '
98637
93840
Fitch, F. W
I 98131
Flaxlinum Insulating Corm
5120
Fleischmann, Raoul H
90305
92958
Fleming, Mrs. Anna Maud"
94690
(
Fleming-Kimbell Corporation n
92959
92957
Fleming, William
94689
'
Fletcher, I.ester L., estate of
101174
I'letcher, Thomas L., executor of estate of Lester L.
'
Fletcher
101174
Flinn, George H. , estate of
103050
Flinn, Jr. . et al. , George H. , executors of estate of
George H. Flinn
10305)0
Floyd, Incorporated
99562
Foreman, Frank C
93915
Forrester Box Co
93748
Freedman, Max
99886

"

) Acquiescence

912
844

958
773

43

44

676
671
940
940
940
429

44
45

429
874

45
43
40
48
48

874
101
749
657
1181

5

40
41
41
41

i

relates to all issues except as to the deductibility of attorney's fees and abstract fees incurred incidental to the establishment of forfeiture of a lease and obtaining repossession of the leased premises.
) prior nonscquiescence published in Cumulative Buuetin 1940-2,
page 11, withdrawn.
) Acquiescence is only with respect to the transactions covered by paragraphs 2(a), 2(b), snd
2(c) of the
stipulation, snd is as to result only.
) Prior nonacquiescence
published in Internal Revenue Bulletin 1941-7, page 1, withdrawn.
) Acquiescence is as to result only.
r Nonacquiescence
published in Cumulative Bulletin XIV-2, page 30 (1935), withdrawn.
r Acquiescence does not relate to issue respecting bases for depreciation
of petitioners' assets.
r Estate tax decision.
) Gift tsx decision.
» Nonacquiescence published in Cumulative Bulletin X-l, page 79 (1931), withdrawn.
u Acquiescence relates only to the following issues: (o) Did each of the communities of
Ksy Kimbell and
wife and William Fleming snd wife constructively receive oil payments of 360, 343.65 snd $53, 401.35, respectively, for 1934 snd 1935 from the Fleming-Kimbell Corporation, snd (b) was a certain 34,000 reservation fn
connection with the transfer by William Fleming in 1936 of a leasehold interest in the Richter "A" lease, etc. ,
taxable to the petitionersf

AB4IIJIEscsfgcEs

—Continued.

Taxpayer.

Friend et al. , Milton H. , trustees of estate of Henry
Friend
Friend, Henry, estate of
Frost Co. , G. & C., a corporation
Frye, Emma, estate of
Fulham, John N
Funsten, E. M
Furlong, John T

G. B. R. Oil Corporation

Gardner, J. Willis ' '
Garland et ux. , William J.'
Garrabrant, George, estate of
Garrabrant, Margaret C., individually and as executrix of estate of George Garrabrant
Garrett, Ethel S. (formerly Fthel S. Dar lington)
Gaylord, Inc. , Robert '
George Bros. oft Co
Georgia Marble Co
Gerber Co. , The John '
Germantown Trust Co. et al. , trustees u/w of Sarah
B. McLean

Getz, Estelle C

Getz, Milton

E

Gillan, G. Harold ' 7
Gillan, Lee E.' '
Gillan, Samuel W. ' '
Gillespie, Maud
Gillette et ux. , Halbert P
Gilmore, Helen, estate of, transferee of estate of
Frank O. Burridge
Girard Trust Co. , executor of estate of Frederic E.
Baldwin s
Girard Trust Co, , executor of estate of George M.
Henderson s

Docket
No.

Board of Tax Appeals.
Volume.

90672

91415

90672

91415

100444

)

Page.

40

767

4O

767
94
835

44
44
44
44
45

1183
1166

95547
100952

40
41
42
43
45

737
679
324
731
1060

100952
99445
96953
93248
100555
101605

45
45
41
41
46
44

1060
848

101688

44

820

45

228

45

228

45
45
45
43
46

757
757
757

93231

40

944

101134

44

900

104952

45

1080

101631
103252
102068
104844

92604

92115
93589

362

1119
287
552
26

72251

75611
79030
84687
93064
72250
75610
79033
84686
93047
104149
104150
104151
98770
104368

399
573

Acquiescence relates only to the issue, What was the fair market value of sn old building which wss
situated on the land st the time of execution of the lease, and which was tom down in connection with the
construction, by the lessee, of the new building2
' Gift tsx decision.
o Acquiescence
relates only to the issue, If the beneficiaries of s certain trust be treated as donees, were
the gifts made to them gifts of present interests or future interests7
o Acquiescence
with respect to the decision of June 28, 1940 (42 B. T. A. , 324), relates to the issue involving
issued under the California 'viunicipal Improvement District
the taxability of interest from municipal bonds
decision of February 27, 1941 (43 B. T. A. , 731),
pf April 20 1915. Acquiescence wii, h resPect to the
of the Income from s certain trust established by the petitioner
refstqs to ihe issue involving the tsxsbility
the
second hearing and decided partly in favor of
issue
presented
at
the
only
wife,
fpr the suppprt pf his
for the respondent,
the petitioner snd partly result
only,
to
is as
o Acquiescence
tax decision,
o Uniust enrichment
issue fnvolvhu, the price war
r Acqulescencc relates o~y to the
' Estate tax decision,
&

.

Acqff1 EscEtvcss
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Taxpayer.

Docket

Glensder Textile Co
Goodman, Julius 1
Graf et ux. , Herbert R
Graff, Everett D
Gravley, Jas. J
Greenwood Packing Plant, The
Grim, Clifford D
executor of estate of
Gruy, Joseph, independent
Lucile Gruy
Gruy, Lucile, estate of
Gump, Alfred S., estate of '
Gump et al. , Camille R., executors of estate of Alfred
S. Gump s

102729
87552
104628
104624
92212
100445
105211

Haass, Walter F., trustee of Huron River Syndicate
Hackett, Emma P
Hales, George A. s
Hales, Mrs. Oneta '
Hales, Jr. , W. T.s
Hales, W. T., estate of '
Harden et ux. , Fred M. '
Harris Trust Ifz Savings Prank et al. , executors of
estate of Isaac Fish
Harrison, Louis H. '
Harriss, Abbeline C., estate of
Harriss, Robert M. , individually and as administrator of estate of Abbeline C. Harriss
Haskell, Melville H
Havemeyer, Doris D
Hawaiian Trust Co. , Ltd. , trustee of Joel Cohen
Testamentary Trust
Heath, Harriet A. '
Heller, Edward H z
Helms Bakeries
Helms et ux. , Paul H
Helms, Paul H. , trustee
Henderson, George M. , estate of '
Higgins, Aldus C.'
Higgins, Eugene
Highland Farms Corporation '
Hirsch, L. B
Honokaa Sugar Co
Hooper, James P., estate of »o

Board of Tax Appeals.

No

Volume.

)

46
40
ee
40

Page.

176
22

386

919
722

93919

44
46
40

95901
95901
90656

42
42
42

1279
1279
197

90656

42

197

100775
99302
93210
93209
93211
98208
98078

44
44
40
40

859

40
40
44

564
1245
1245
1245
1245
961

96527
87553
99998

42

260

40
44

999

99993
105620
104576

44
46
45

999
592
829

96281
90599
94794
( 94795
102608
102604
102602
104952
101542
80052
85961
95690
95782

42
38
41
46
46
46
45
44
89
42
42
48
41

1074
1127
1020
308
308
808
1080
1123
1005
1314
566
151

101358
85776

' Prior nonscquiescence published in Cumulative Bulletin 1939-2, page 51, revoked

430
749

22

114

e Estate tsx decision,
e Acquiescence
is only as to the issue, Do certain dividends declared and credited on the stock of ibe
Local Building snd Loan Association and made available to the petitioners in January, 1935, bui, appifed
the
purchase of stocl- in the l.ocal Federal Savings and Loan Association, into which the
them
against
by
building and loan association was converted, represent income in 1935 subject to normal tax and surtaxf
e Acquiescence is ss to result only.
e prior nonacquiescence
published in Cumulative Bulletin 1939-2, page 52, revoked.
e prior nonacquiescence
published in Cumulative Bulletin 1939-1 (Part 1), page 59, withdrawn
r Acquiescence relates to the issue pertaining to the trust for the petitioner's
minor son Emanuel.
' Gift tax decision.
e Acquiescence relates only to the issue, Did the petitioner
realize taxable gain as the result of receiving
an sward for compensatory damages?
ee Acquiescence relates only to the determination
of tbe value of the stoclt of william E Hooper de sons
Co. on August 3, 1933.

Ac9IIIESEENcEs

—Continued.
Docket
No.

Taxpayer.

of estate of
Hooper, Mathilde B., administratrix
James P. Hooper ' '
Hoover, Herbert W
Hopkins, William R
Hotel Astoria, Inc '
Howard, Grace Adams, estate of
Howard et al. , George Adams, cxcciuors of estate of
Grace Adams Howard
Huey 4 Philip Hardware Co
Hummel-Ross Fibre Corporation
Humphreys, Murray
Hunter, C. A
Hurd Millwork Corporation '
Huron River Syndicate
Hyde, Mildred K. , estate of
Hyde, Suffolk k Berks, Marguerite '
Hyde, Willis O. , administrator of estate of Mildred
K. Hyde

Ide, John J
Industrial Cotton Mills Co. , Inc
Interstate Transit Lines, Inc
Irvine, James
Island Securities, Limited
,Jackman,

D. S. '

J.

Jaski, Sophie, trading as White FIouse Bakery
Jefferson Standard Life Ins»rance Co
Jerpe, J. P
Joell Co
Johnston, J. Edward
Johnston, L. Mirnnaugh
Jones, Carrie L. , estate of '
Jones et al. , Cary W
,Jones, Vera Springer,
Monroe Springer '
Jordan Creek Placers
Joseph, William II
Journal Co. , The

t

Estate tax decision.

Acquiescence relates only to the determination

Co. on August 3, 1933.

Volume.

85776
90974

91753
97230
99851
99851
92801
98077
87899
99191
101956
100775
95182
81417
93257

Page.

41
42
41
42
42

114
289
1292
759
449

42

449
780
820
857
564
786
859
738

40
40
42
44
44
44

42
40

1120

95182

42

101847
92186
101698
104587
99082

43
43
44
46
43

799

101891

44

704
321

100241
89422
103377
96535
93768
99377
91881
/102201
'Ll102202

executrix of estate of Henry

Kahn, Bella '
Kahn, Isidor '
Kahn, Lenora '
Ks, llick, Joseph N
r

'

Board of Tax Appeals.

100125
I 98057

43
44
45
41
41
44
41
44

107
994
246
1

314
199
825
550
564
1279

1105

l 99210

561
131

96036
96682

45
43
43
44

73895
73891
73894
106357

36
36
86
45

954
954
954
992

of the value of the stock of William

E. Hooper

273
460

k. Sons

' Acquiescence is as to result only,
income o( a trust curAcquiescence on the following issue is as to result only: In determining the net
under a Iong-ternr )ease,
rently distributable io the beneficiaries, should there be included the rent due
which would become the lessor's property
the lessee having improved the premises with an oilice building
it io a reserve
on forfeiture, the trust on the accrual basis having accrued the rent but also having charged
1'or uncollected rents2
r Gift tax decision.
& Iinjust
onrichment tax decision. Acquiescrnce is as to result only.
' prior nonacquicscence published in Cumulative Bulletin 1938-1, page 46. withdrawn.
&
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Kaufmann, Joel W
Kaufmann, Mildred B
Keith, David
Keller, Charlotte
Kennedy ifr Co. , Inc. (formerly S. K. Ames, Inc. )
Kessler Oil k Gas Co
Kiesau Petroleum Corporation
Killian Co. , A. L.i
Kimbell, Kay '
Kimbell, Mrs. Velma '
Kirchner, Emma R., executrix of estate

of Freder-

ick C. Kirchner
Kirchner, Frederick C. , estate of
Kleberg, Alice G. K. s
Kleberg, Alice G. K., executrix of estate of Robert J.
Kleberg, Sr.'
Kleberg, Sr. , Robert J., estate of '
Knapp, Louis Savage (grantor), Trusts A, No. 3586;
B, No. 3587; and C, No. 3588, Central Hanover
Bank dr Trust Co. , trustee
Knowles, Edwin C. F

95082
95083
105618
93026
105891
( 106946
93041
95760
98691
92956
94674
92955
( 94673

I

'tz, 0r

Volume.

41
41
45
41
4s
41

page.

4i

408
408
644
478
1020
31
69
169
940

41

940

102381
102381
86178

46
46
43

578
578
277

86178
86179
101753
101754
( 101755
91495

43
43

277
277

{

J 95305
Lamberth et ux. , Allen H
Lamm Lumber Co. 4
102774
100492
Langenbach, Edward A. , estate of
102201
Lapsley, James B
102202
(
Larson, Rose B.'
88813
Laster, Carolyn Faust, transferee
97714
I.aster, E. C., transferee
97716
97713
Laster, Edward Carroll, transferee
Laster Incorporated, E. C
97442
'
Lawrence, William Hamilton
100364
Lawson et ux. , Edward C
99300
Lawson, Roberts C
99301
'
76845
Leary, Sr. , H. B.
'
76846
Leary, Myra L.
89942
Legg, Mildred Sheppard, estate of '
Lenox Clothes Shops, Inc
101943
Letts, Jr. , Arthur
92857
Letz, Jr. George H. , executor of estate of George H.
i Acquiescence relates only

Board of Tax Appeals.

Docket
No.

Taxpayer.

99940

)

42
44

)

846

j

40

860

4~
45
46
44
44
43
43
43
43
44
42
42
34
34
40
45
41

438

1105
1094
159
159
159
159
128
1103
1103
1206
1206
1073
1122
1172

45

1011

1

600

to the issue involving the deductibility of contributions to the Y. Xl. C. A. and

chamber of commerce.
i Acquiescence relates only to the following issues: (a) Did each of the communities of Kay Kimbell and
wife and Wil]ism Fleming and wife constructively receive oil payments of 360,646.65 and 653,401.35, respectively, for 1934 snd 1935 from the Fleining-Kimbell Corporation, snd (5) was a certain 34, 000 reservation in
connection with the transfer by William Fleming in 1936 of s leasehold interest in the Richter "A" lease,
etc. , taxable to the petftioners2
i Acquiescence relates to sll issues except that involving a bad-debt deduction of 63)4.50.
& Acquiescence
relates only to the issue involving the deductibility of that portion of the president's salary
accrued which was in excess of the limitation on the amount of cash withdrawals for the president's salary
permitted by sn agreement with creditors.
i Acquiescence relates only to the issue involving the deductibiiity of interest paid in the amount of
61,901.96.
1 Acquiescence is as to result only.
i Prior nonacqulescence
published in Cumulative BuUetin 1937-1, page 41, withdrawn.
t estate tax decision.
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Taxpayer.

Lets, Sr. , George H. , estate of
Lipstate et ux. , Phillip Harry
Livingston, Julian M
Louisiana Iron k Supply Co. , Inc
Louisville Fire Brick Works, Inc. , The
Lucas, Henry M
Lyon, Incorporated

(

M.
MacConaughey, Harry E
Macon, Dublin k Savannah
MacPherson, Mae Recor '
Madigan et ux. , E. P

Railroad Co

Majestic Oil Corporation '
Mallery et ux. , Otto T.'
Mallory et al. , J. A. , executors of estate of L. W.
Mallory
Mallory, L. W. , estate of
Maloy, Emma B
Manufacturers Life Insurance

Co. , The

Marlborough

House, Inc. , et al. '

Marlborough

Investment,

Co.'

Marthe, Louise, transferee of estate of Frank O.
Burridge
Martin, Thomas W
Maumee Malleable Castings Co. , The
McAlpine Land 8r, Development Co. , Ltd. , J. K
McBride, Margaret A
McCarthy, Emmett J.'
McCloud et ux. , Louis
McCormac, Gertrude A. , trustee for H. B. McCormac, Jr
McCormac, Jr. , H. B. (trust)
McDaniel, C. T
McGlue, Charles H
McGowan, William John, estate of, also trust executed by ' '
Mc Knight, Alfred, administrator of estate of Thomas
Spruance
McLean County Service Co

99940
96037
93255
105539
97107
100482
100516
93858
96546
99832

Board of Tax Appeals.
Volume.

45
43
43
46
44
43
44

Page.

1011
273
18
538
1244
178
212
1094

)

92052
90592
92083
101308
1101309
96380
92373

41
40

95595
95595
102526
103339
90845
90452
90486
90487
90452
90486
( 90487

44
44
45
43

1104
867

40

881

40

881

93333
93916
100933
99599
101335
101607
100961

40
40
44
43
44
44
45

944
749
263
520
273

417
1060

93920
93920

40
40
44
45

749
749
564
761

.

695

s

221

45

1004

99189
100465

100967
94784
94820
94821
101830

39
43
42
42

408
1265
739
549
659
793
249
249

Prior nonacquiescence published in Cumulative Bulletin 1939-2, page 57, withdrawn.
r Acquiescence relates to all issues except the issue, Is the petitioner entitled to s 1935 loss deduction for
the undeprecisted cosr, of certain casing and other lease equipment which could not be removed from a
certain oil weU which the petitioner ceased to operate, during that year, because such operation had become
unprofitabl?
s Acquiescence is as to result only.
t Acquiescence does not relate to issue respecting bases for depreciation of petitioners' assets.
Acquieacencc relates only to the credit of $2, 500 ss "head of s family.
Estate tsx decision.
r Awluiescence
relates only to the issue, tvss the communitv property agreement of December 29 1931
effective with respect to personal propert5 standing in tbe name of the deoedent st the time of hfs destbf
'

&

&

"
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Docket
No.

Board of Tax Appeals.
Volume.

Page.

77419

77420,
lVIcLean

et ux. , Marrs '

McLean, Sarah B., trust ufw of
McLeod, Keith
McLeod, Mary E
IvIcdical Diagnostic Association
Menefee, Hortense A
Meyer, Ben R

Meyer, Ray C

Mid-Continent Securities Co. , The
Midland Cooperative Wholesale, a Cooperative
Association
Milbank, Dunlevy s
Miller, Julius C
Mimnaugh, Eugene J
Moloney Electric Co.'
Monarch Life Insurance Co.'
Monroe, Jay R., estate of
Moock Electric Supply Co. , The
Morris Plan Co. of St. Joseph, The
Morrison Bond Co. , Ltd
Morristown Trust Co. , executor of estate of Williatn
Childs
Mortgage Trust Certificate Pool
Morton, Arthur F
Mott, Dee Furey '
Moulton, Charles Day
Myers, George R

National Bank of Commerce of San Antonio, Tex. '
National Connncrcial Bank ds Trust Co. of Albany,
executor of estate of Leonard S. Waldman '
Nichols, J. C

81391
81392
86804
86805
94402
94403
101688
104574
104573
96563
103431
72248
75613
79032
84684
93048
72249
75612
79031
84685
93046
106729

100612
93050
102985
99358
96076
86861
87441
98216
96284
97814
93362
95986

)

41

565

44
45
45
42
46

820
289
289
610
865

45

228

45

228

46

330

44
41
45
44
42

824
1014

ss

716
1060
1209
1190
669
720

45
41
42
41
42

292
564
78

102578
98207
91494
71903
100960
94764

44
42

35
45
42

1191
1238
742
195
1060
640

93164

40

470

104.'. !18

46
42

618

89169

41

291

Acquiescence relates to all asues except the issue, whethre or nnt the petitioners are entitled to deductions for percentage depletion based upon sums received by them pursuant to certain agreements with the
Co. , and, if they are entitled to depletion, should it be computed ss a percentage of the
&,'ulf production
gross proceeds from the sale of production from the properties or as a pcerentage of the actual amount received by the petitioners from the properties.
i Acquiescence is only with respect to the taxability of the income from the wife's trust.
i Acquiescence relates only to the deductibility in 1936 of the amount paid to the First National Bank of
St. 1,ouis in connection with the liquidation of the Franklin American Trust Co. , such acquiescence heing
only in the result.
prior nonacquicscence published in Cumulative Bulletm 1939-1 (Part 1), page 56, withdrawn.
i Nonacquiescence published in Cumulative Bulletin 1937-1, page 43, withdrawn.
s prior nonacquiescence
published in Cumulative Bulletin 1940-1, page 8, withdrawn.
' Estate tax decision.
~

&
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Taxpayer.

Nicolai, Harry T, '
North Range Mining Co
Norweb Emery May Holden
Norwood-White Coal Co.'

I 93821

i'(

98188

102435
92575
102069

'

O.

O' Brien, J. Charles
Orange Securities Corporation
Ortiz, Alice duPont '
Orthwein, Dorothy McBride
O' Sullivan Rubber Co. , Inc. (in dissolution)
Oswego Falls Corporation 5

Pan-American Life Insurance
Parker, J. Brooks B
Parrish, Percival
Parsons, Reginald B

Board of Tsx Appeals.

Ko.

Co. '

Patton, T. B
Peck /j'z Peck (New York)
Peck Peck Corporation, The
Peck, Robert Bowman

—

Perkins, Ralph '
Pettus, James T
Pettus, May W. , trustee of the James T. Pettus
trust for Irene Pettus and James T. Pettus, Jr
Pettus trusts for Irene Pettus and James T. Peitus,
Jr. , James T
Peyton, Mrs. Loe M. Randolph, transferee
Pfeffer, Earl J
Phinley Holding Co. , Inc
Piedmont-Mt. Airy Guano Co. '
Pierce, D. W
Pieroni Building Trust
Pinkney Packing Co
Pinnell, Charles
Piper et ux. , T. Eugene
Pittsburg Canners, Inc
Plunkett, Theodore R
Pontarelli, Michael '
Porter et al. , J. Howard, trustees, identified as
Porter Properties Trustees, Ltd
Porter Properties Trustees, Ltd
Producers Oil Corporation
Pupin, Michael I., estate

of""

Page.

Volume.

42
46

)

899
296

41
45

179
638

100953
104499
98159
104704
97399
102164

45
45
42
45

1060

42
46

721
801

84638
101676
108406
97908
98918
99288
99814
100604
96126
102775

38

1480
869
144
1142
749
651
651
729

102776
102777
102776
102777
96759
99278
88988
1757
92278
108105
88924
100249

'

44
44
44
40
42
42

45
41

24

173
184

45

1225
855

45

855

45

8551

44
44
48

1246

3
41

45
42
45

101/66
93560
94017
83199

45
41
41
85

95762
95762
98889
92177

42
42
43

38

564
215l

1009
1261
157
828

1060
2SO

467
700
872
681

68]
9
1218

Acquiescence relates only to the issue, Is the petitioner entitled to s deduction of $13,225 as s bad debt
for the year 19352
~
Gift tax decision.
" Unjust enrichment tax decision.
/ Acquiescence relates only to the issue, whether the petitfoner is entitled to any deduction as the result
) 934.
of the satisfaction of the deficit existing in her husband's brokersee accounts at the end of the year500
paid to
as a business expense of $3,
r Acquiescence relates only to the issue involving the deductibility
the Fulton Club during tho taxable year.
Partial nonacquinsccnce published in Cumulative Bu))etfn 1939-1 (Part I), page 59, withdrawn.
2 Acquiescence
relates only to the issue, Wss the petitioner entitled to a loss on an investment of $17,250
in the Fourteenth Carnegie Co. for the year F9262
s Nonacquiescence
published in Cumulative Bulletin X-l, page 89 (1931), withdrawn.
published in Cumulative Bulletin l939-2, page 63, withdrawn.
r prior nonacquiescence
a Estate tax decision.
u prior nonacquiescence published in Cumulative Bulletin 1939-1 (Part 1), page 60, withdrawn.
'

&
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AcQUIEscENcxs~ontinued.
T sxpsver.

Randall, H. G. , estate of
Randall, Luther H. , executor of estate of H. G.
Randall
Ravenscroft, J F
Regals Realty Co. '
Retsal Drilling Co
Reynolds,

Inc. , R. C.'

Reynolds, Rollin C
Rice, John Preston s
Ritchie, Montgomery H. W. , administrator d. b. n.
of estate of Mrs. Cornelia Adair
Riverside Baking Co. (E. W. Stockton, D. B. A. )4
Robinson, W. C
Rooke, Robert L
Roosevelt Investment Corporation
Rosenau, Harriet W. '
Rosenstock, Anna, individually and as executrix of
estate of Isas, c M. Rosenstock '
Rosenstock, Isaac M. , estate of '
Ross Bros. Horse &-z Mule Co
Ross, Mary Catherine
Ross, W. R
Rossi, Andrew E.'
Rotorite Corporation
Rowan Drilling Co. , transferee ?
Rowley, Edward G. , transferee of estate of Frank
O. Burridge

Safe Deposit &k Trust Co. of Baltimore, executor of
estate of Mildred Sheppard Legg '
St. Louis Union Trust Co. et al. , executors of estate
of Carrie L. Jones '
Saltstein, Maurice S., estate of, transferee
of estate of
Saltstein, Sophie L., administratix
Maurice S. Saltstein, transferee
Scanlon, Robert H. '
Schieffelin, Lucy S., estate of
Schlesinger, Rosa '
Schley et ux. , Julian Larcombe
Schoellkopf, Jr. , Jacob F
Schultz et ux. , Neils

Docket
No.

Board of Tsx Appeals.
Volume.

Page.

104905

46

104905
99192
96360
95776
( 97715
98014
98017
97718
98015
102124

46
44
43
42

44
44

342
749

95451
101627
99038

43
44
42
43
45

384
514
725
275
440
468

41
41
43
43
43
41
40

635
635

98112

101453
86407

91686
91686
94476
94475
94474
98898
96470
88606
98532

93
564
194'

1057

44

37

1151
1151
1151

44

734
1303
189

93332

40

944

89942

40

1073

91831

41

105060

46

1279
774

105060
98020
99961
73892
99404
76377
100440
( 100441

46
42
44

997
137

42
35
44

954
434
855
146

36

774

Acquiescence is as to result only.
Acquiescence relates to sll issues except the issue whether R. C. Reynolds, Inc. , realized taxable gain
upon the purchase of shares of its own stock snd contracts related thereto in 1935,
Nonacquiescence published in Internal Revenue Bulletin 1941-32, page I, withdrawn.
Unjust enrichment tax decision.
Gift tax decision.
Estate tax decision.
Acquiescence relates only to the issue, Is the petitioner's transferor entitled to deductions ss ordinary snd
necessary business expenses amounts expended iu 1932 in the drilling of oil wells for cash, completed in 1933?
prior nonscquiescence published in Cumulative Bulletin 1933-1, page M, withdrawn.
&

&

&
&

&
&
&

&
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Schuman Carriage Co. , Ltd
Scully, John C
Seavey & Flarsheim Brokerage Co
Second Carey Trust
Securities Co. of New Jersey
Sensenbrenner, F. J.'
Seward City 5Iills
Shamrock Oil & Gas Co
Sharp et ux. , H. Cecil
Shelden Land Co.'
Shenandoah Valley National Bank (Shirely Carter

estate)

Sherman, Doris Bond ' '
Sherwin, Francis 'AI
Sherwin, John
Shoenhair, Martha Locke
Silver, Max
Simon, Jose, estate of '
Simon et al. , Jose P. , executors '
Slavin, Arthur M
Smith, Charles G
Smith, Irwin A. , estate of '
Smith, James, estate of '
Smith, Madeline Welder
Smith, Varvara Pupin, administratrix of estate of
Michael I. Pupin ' '
Smoak, Elliott B
Smyth, Jr. , Francis G. , transferee of estate of Frank
O. Burridge
Smyth, Herbert C. , transferee of estate of Frank O.
Burridge
Smyth, Herbert C. , administrator of the estate of
Helen Gilmore, transferee of estate of Frank O.
Burridge
South Atlantic Steamship Line
Spiva, George N
Sporl, Sr. , Cyprian A. , estate of '
Spratt, Charles N
Springer, Henry Monroe, estate of '
Springford, Herbert H
Spruance, Mrs. Hortense

Spruance, Thomas, estate of

Staley, Augustus E.'
Staley, Emma I..i
Standard Oil Co. (and affiliated subsidiaries)
Stanley, William H

Board of Tax Appeals.
Volume.

Page.

90012
101992
91618
93611
105049
107716
92099
98588
97425
( 97426
93196

43
44
41
41
45
46
44
42
42
42

880
1279
198
800
1048

93917
95300
106730
100186
91840
91840
94768
98914
102271
105515
95003

40
41
46
46
45
42
40
40
43
40
45
46
41

749
898
330
380
576
461
650
650

92177
100036

38
43

1218
907

93331

40

944

93232

40

944

93231
98844
98293
92588
97917
100125
97247
94785
94786
94784
94820
94821
88772
88773
86516
96558

40
42
43
40
43
45
41
43

944
705

106728
102fs75

(

)

713
173
1016
336
498

1100
749
59
337
686

1174
924
508
561
1001
221

s

221

41
41
43
41

752
752
973'
1233

Gift tsx decision.
relates only to the issue, whether certain losses suffered by petitioner as the result of foreclosures of properties owned by the petitioner sre deductible in the year of foreclosure or in the year in
which the equity of redemption expired,
4 Acquiescence relates only to the year 1935.
& Estate tsx decision.
t Prior uouscquiesceuce published in Cumulative Bulletin 1939-1 (Part 1), page 60, withdrawn.
~

r Acquiescence
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Docket
No.

Board of Tax Appeals.
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.Stark, H. J. Lutcher, executor of estates of M. M. f103807
\103808
Stark and W. H. Stark '
103807
Stark, M. M. , estate of '
103808
Stark, W. H. , estate of '
93134
Stern, Allison L. S.z

Stewart, James R.s
Stifel, Arthur C.'
Stockton, E. W, , D. B. A. Riverside Baking Co.'
Stollberg Hardware Co. , The
Streicker, Louis
Stroud & Co. , Inc
Suifolk k Berks, Marguerite Hyde '
Sultana Oil Corporation (Dejaware)
Sunset-Lucille Co
Sutcliffe Co. , The
Sutliff, Walter H
Swan, Sherwood
Swastika Oil jtr Gas Co

Talbott, Katherine H. , estate of '
Talbott et al. , Harold E., executors of eats, te of
Katherine H. Talbott '
Taylor et ux. , Harden F.'
Terhune, Wesley V. F,
Thatcher, Lester A. , transferee of estate of Io rank O.

Burridge
Thatcher et ux. , Thomas H
Thomas et ux. , Harry H
Ticker Publishing Co
Tillotson, Frank F., estate of ' '
Tillotson et al. , Isabelle I., executors of estate of
Frank F. Tillotson ' '
Timberlake, Estelle Flintom
Timberlake, J. E
Timmerman, Louis F
Title Guarantee Jz Trust Co. et al. , executors of estate of Lucy S. Schieffelin
Title Guarantee 4 Trust Co. , trustee of Edward T.
Bedford Trust '
Todd, William R
Tomfohr, Paulyn E

89950
100001
101627
100791
96038
104012
81417
93257
f 90078
\ 90079
93964
94235
103669

45
45
45
40

39
46
44
46
43
45
4o

)

4o

41
41
46

Page.

882
882
882
756
87
568
514
788
273
862
1120

1195
1212
1009

90861

40

446
1234
797

97128

42

1081

97128
99262
93894

42
43
40

1081
563
749

93335
103835
100962
101606
100563

40
45
45
46
44

944
64

100563
101097
101096
96317

46
46
42

644
1082
1082
188

99961

44

137

97260

42
44
44

748
776

101190

101312
98037

44

44

1060
399
644

730

' Acquiescence relates only to the issue, Are the taxpayers entitled in 1937 and 1933 tp the deduciipn pf the
losses resulting from the operation of a leasehold previously acquired bv the decedents where in decedent's
estate tax returns a deduction was taken and allowed for the estimated amount of such pperatmg lpsses pver
the remaining period of the leasehold?
' Acquiescence relates only to the issue, Is the petitioner taxable on the income of a trust which was ~pated
for the support and maintenance of his wife and minor child's
o prior nonacquiescence
published in Cumulative Bulletin 1941-1, page 19, withdrawn.
Gift tax decision,
o Unjust
enrichment tax decision,
o Acquiescence
on the following issue is as to result only: In determining tbe net income of a trust cur.
rently distributable to the beneficiaries, should there be included the rent due undera lone-ten ]q~e tbe
the premises with an oflice building whish would become the lessor's property pn
having
improved
lessee
fprfeiture, the trust on the accrual basis having accrued the rent but also having charged it to a reserve for
uncollected rents'?
r Estate tax decision.
o Acquiescence
relates only to the issue whether gains were realized in 1g36 or in lg37 frpm sales made pn
the last two days of December, 1936.
o Acquiescence
relates only to the deductibility of attorneys' fees from gross estate.
&
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Tonningsen Trust, John and Pauline
Torney, Jeannette Wright, administratrix of estate
of Millie Langley Wright '
Traiscr, Richard E., estate of '
Trevor, Emily s
Tulley, Addison L. , estate of
Tulley, Jesse E., trustee of estate of Addison I,.
Tulley

Union Guardian Trust Co
Union Shipbuilding Co. , alleged transferee
United States Fidelity cfr Guaranty Co

Universal Motor Co
Universal 'vVinding Co
U. S. Industrial Alcohol Co. (W. Va. )
U. S. Universal Joints Co

Valley Lumber Co. of Lodi
Valley Tractor & Equipment
Valuation Service Co. , The

4

('o

&I&

Estate tax decision.

r Acquiescence relates only to the Board's mathematical
between the estate snd the distributees.

Volume.

f
1

Page.

99280

43

99579
91958
89820
99190

43
41
40
44

551
228
1240
564

99190

44

564

94687
100025

41
43
40

1306
1143
1010

91398

i

Waldman, Leonard S., estate of '
Walter, William E
Warrick, Dupuy G
Electric (.'o
Washington Railway
Washington State Apples, in&
Watkins, Florence H
Wegeforth, Lillie S
Weingarten, Inc. , J.'
Welder, Jr. , James F
Wenger, Mary E '
West, James E
wheeler, Helen Evans '
Whitthorne, W. R. , estate of
Wilcox, Elsie H. s
Wilcox, Gaylord P '
Wilcox, Mabel I.s
Williams Furniture Corporation
~

Board of Tax Appeals.

Docket
No.

Taxpayer.

98503
99752
87354
90713
90714
102704

)

&s

1

39

962
1323

42
46

111

100421
95878
96373

43
42
41

423
311
811

104898
97537

46
42

291

99162
98689
92435

100723
100640
94708
99707
95005
92245
i01404
95528

101189
. 96830
96831
96827
104191

formula for apportionment

44

40
46
43
42
44

41
42
44
42
44

43
43
43
45

94I
1068
1248
64

900
633
798
686
22

1159
246
1234
931
931
931
928

of tbe dividend credit

Gift tsx decision.
Acquiescence relates only to questions involving the rates of depreciation allowable during prior years
the bases of certain assets sold or abandoned, snd is ss to result, only.
s loss the sum of 820, 418.80
' Acquiescence relates to the issue whether petitioner is entitled to deduct asmerchandising
system.
representing its investment in certain license agreements coverin the use of a
belonging to the trust s
assets
4 Acquiescence
relates only to the issue, Is the loss sustained on capital
withdrawn
1940-2,
14,
Bulletin
page
Cumulative
in
published
Nonacquiescence
loss?
capital or ordinary
in so far as it relAtes to this issue.
' Arquiescencc rois«s to all issues except as to the deductibility of attorney's fees and abstract fees inasian of the leased premises.
curred incidental to t. he establishment of forfeiture of s lease and obtaining repnssc
r Acquiescence role&ca only to the issue, Are thr petitioners tsxabk in 1984 as bencficisries under the
administrationf
the
estate
during
will of George N. 1yilcox upon income earned in 1934 by
r

c

in establishing

Acqvfssrsscxs
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Docket

Taxpayer

Board of Tax Appeals.

No,

Volume.

Wilson, John P 1
Wilson, Morris K
Winston Bros. Co.'
Winthrop, Beekman '
Wisconsin Farmer Co

Wolcott, Frank E
Wolf, Edith A
Wood, Elizabeth
Wood, Orrin G.' s
Woods Lumber Co.'
Worcester County Trust Co. et, al. , executors of
estate of James Smith '
Word, Anna
Word, T. T
Word Supply Co. , T. T
Wright, Millie Langley, estate of '
Wyman et al. , Arthur 1&I., trustees of Wyman
Building Trusts No. 1 and No. 2
Wyman Building Trusts No, 1 and No. 2
Young, Du Bois

93140
98024
59270
79850
105917
100008
92429
95004
92489
97474

42
42
29
86
46
42

105515
98548
93542
93544
99579
104288
104289
104288
104289

46
41
41
41
48

41
41
40
44

Zeller, Abilene P. , estate of
Zeller et al. , John E., executors of estate:s of Abilene
P. Zellel and John G. Zeller
Zeller, John G. , estate of

1260
1254
905
314

116
1151
1231
686
904
88
837
965
965
965
551
155

155
648

78345

s

page.

101429

45

1060

101429
101429

45
45

1060
1060

The Commissioner does ROT acquiesce in the following decisions of
the United States Boarcl of Tax Appeals:
Docket
No.

Taxpayer.

Abbott, John, executor
Traiser '
Abelson et ux. , Jacob

of estate

of Richard

E,

91958
95102

Board of Tax Appeals.
Volume.

41
44

Page.

228

98

Acquiescence relates only to the issue, Where taxpayer creates a trust for the lifetime of his adult daughter, is the trust income taxable to the grantor under the provisions of section 166 of the Revenue Act of 1934f
r prior nonacquiescence
published in Cumulative Bulletin XI11-2, page 38 (1934), withdrawn.
Nonacquiescence published in Cumulative Bulletin 1937-2, page 66, withdrawn.
~ Gift tax decision.
s Acquiescence relates only to the issues involving (1) the valuation of 388 shares of Brown Paper Mil]
stock, and (2) the question whether thc relinquishment of a power to prevent future amendments to a trust
instrument constitutes a complete gift.
«Acquiescence is as to result only with respect to'the issue, Were the operations of:the petitioner, the
"Woods Lumber Company" of Tennessee, and the "Woods Lumber Company, Inc. of Arkansas, the
op& rations of a single taxable entity, so that the loss sustained by the Arkansas business could be used to
reduce taxable income of the Tennessee corporation?
' Estate tax decision.
Acquiescence relates only to this issue, % as the exchange of certain certificates of ownership in a trust
for underlying portfolio stock represented there by an exchange of different assets, resulting in a capital loser
previous nonacquiescence published in Cumulative Bulletin XV-2, page 61 (1936), withdrawn with respect
to this issue only.
«Nonacquiescence relates only to that part of the Board's opinion which holds, without supporting
evidence, that gains on the sale of corpus of the estate constituted income available for distribution to the
beneficiaries.
&

&

"

&
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Abelson, Lester
Acme Breweries (transferee)
Adams, Jennie Arrott
Adams, Mabel G. '
Affiliated Enterprises, Inc '
Alabama Asphaltic Limestone Co
Allen, H. Wadleigh, estate of
Allen, John Q
Allen, Jr. , et al. , Bona
Allen, Jr. , et al. , Bona, executors
Allen et al. , Victor H
Ailing, Noyes E., estate of s

Ambrose et ux. , W. D
American Liberty Oil Co.'
American Light rjjt Traction Co
American Steamship Owners Mutual Protection and
Indemnity Association, Inc
Amsco-Wire Products Corporation, transferee
Andrews

Board of Tax Appeals.

Docket
No.

Taxpayer.

et al. , Charlotte L.s

Appleby, Edgar S., estate of
Appleby et al. , Edgar T., executors of estate of
Edgar S. Appleby
Appleby, John S.'
Armour, Lolita S
Atkins 8r. Co. , E. C
Atkinson, William G. (also known as Paul Cavanagh)
Avalon Paper Co. , transferor

95103
101296
98106
101820
96603
91793
93811
93812
93809
93811
93810
87136
95744
95745
98487
( 98488
97234

Volume.

44

43
44
44
42
41

(

102924
100098

(

98
721
408
1091

390
324

41

206

41

4r

191
1405

43
42

76
1121

46

275

44

9762897631
99353
93886

Page.

717
607

41

18

93886
94080
88151
93150
99196

41
41

18
18
777
441

95500
101162

42

43

1037
541

102559

44

629

44

B.
Baltimore Steam I'acket Co
Banfield,

T. H. '

Bank of America National Trust 8: Savings Association, executor of estate of, and trustee of trust
executed by, William John McGowan ' '
Barbour, Edith Henry
Bateman, Lady Marian
Beck, Martin '
Gift tsx
' Nonacquiescence

93313
98688
99999 )

100967
100714
98766
99439

decision.
relates only to the issue, Is the per if loner subject to surtax as
pany under sections 351 of the Revenue Acts of 1934 aml 1936?
r

769

43
44
43
43
s personal

695

1117
69

147
holding com-

4 Estate tax decision.
' Nonacquiescence relates to all issues except the issue, Did the respondent err in including in petitioner's
consolidated income for 1932 snd 1933, subJect to depletion, the sums of $25, 727.65, $27, 421.09, snd $40, 445. 27
which petitioner's affiliate, the Wofford Production Co. , paid during said years to owners of oil payment
contracts on its Pinkston lcaso?
r Nonacquiescence
relates only to the issue involving the fair market value, if sny, of the scrip at the time of
its receipt in 1936.
4 Nonacquiesc&. nce relates to all issues except the issue with respect to the $150 added by the Commissioner
to the petitioner's taxable income.
r Nonacquiescence
relates only to the issue, Should the taxable income of the petitioner for the year 1935
which he is
be increased, for the reason that a certain loss sustained during that year by thc partnership, ofofthe Revenue
a member, resulted from the "short sale of property, within the ruesning of section 117fe)
Act of 1934?
relates only to the issue, Did the Commissioner err in including in gross estate the total
r Nonscqulcsceuce
agreed value of the two parcels of zeal property involved?

"
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Docket
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Bell et al. , Mande K. , executors of estate of Ida A.
White
Bingham, Mary Lily (Flagler), estate of
Bishop Trust Co. , Ltd. , executor of estate of John
A. McCandless
Blaise, E. F
Blake, Joseph M. , administrator of estate of Harriet
Frances Whiting
Bok, Mary Louise '
Bondholders

'

Committee

Bonfils, F. G. , estate of
Bonfils Trust, F. G s
Bonfils et al. , Helen G. , executors of estate of F. G.
Bonfils s
Branch, Claude R
Bridgeport City Trust Co. et al. , The, executors of
estate of Noyes E. Ailing '
s

Bristol, Bennet B.'
Brown, Antoinette K
Brown, William Maynard
Bruckheimer, David
Bruckner, Arnold
Buck, Ellsworth B
Burnett, O. L
Burnquist, Bert B

California Brewing Association
Cannon Valley Milling Co
Carling Holding Co

Carrol et al. , John, J., executors of estate of Florence
L. Tisdale
Cartex Mills, Inc
Caspersen, Freda R
Caughey, Carolyn G. , estate of '
Cavanagh, Paul (also known as William G. Atkinson)
Cavett et al. , K., executors of estate of W. T. Hales '
Central Hanover Bank &Ig Trust Co. , executor of
estate of W. M. L. Fiske
Central Loan &f'c Investment Co.'
Chamberlain, Park
Chaparral Oil Co
Chase, Gertrude B
Chase National Bank of the City of 'New '& ork,
The, trustee under agreements with American
Depositor Corporation

Page.

93575
94985

41
40

525
823

97943
98294

42
42

1309

92817
105465
90452
90486
90487

44
46

1306
678

40

881

40
40

1079
1085

40
40

1079
1043

87136
96289
97748
97886

41
42
42
44
46
42
41
40
44

191
263
693
881
234
3
99
604
484

101295
96330
86776
87378
88616

43
44

72l
763

97842
97698
92765
99605

44
42
40
44

881
894
758
385

95500
98208

42

1037

40

1245

102055
82565
88067
97552
97902
93854
93855
93856
93857

44

227
981
10
457

( 91501

93148
91501
94248

102843
97507
93330
90248
101259

1232

493

39
41
43
44
41

39
430

Nonacquiescence relates only to tbe issue involving the question of whether the income of the Caledonia
Trust is taxable to the petitioner, the grantor.
' Xonacquiescence relates to issue pertaining to bases for depreciation of petitioner's assets.
&

&

&

Previous acquiescence published in Internal Revenue Bulletin 1940-15, page 1, withdrawn.

Estate tax decision.

Gift tax decision.
Nonacquiescence is only as to the issue, Is the cash received by petitioners in 1935 from the Local F edera!
and Loan Association, which is admitted to he income, taxable as ordinary income or as capital
gaint
Acquiescence published in Cumulative Bulletin 1939-2, page 6, withdrawn.
&

&

Saplings
&
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Citizens State Bank (Ellsworth, Kans. )
Clark et al. , W. E., executors of estate of Charles C.
In alls
Clary, P. T. (Patrick)
Cohen, Moses
Colby, Annie A
Cole, Rufus S
Collins, James N. , estate of
Colonial Trust Co. et al. , executors
Columbia Oil & Gas Co. '
Columbia River Paper Mills
Commercial Casualty Insurance Co
Commodore, Inc. , The '
Cook Drilling Co.'
Corporate Investment Co
Corpus Christi Terminal Co
Covington et ux. , George W
Credit Alliance Corporation
Crichton, Kate J

Page.

106122

46

964

101717
96496
98164
104367
96589
106566

45
42
44
45
42

787
1142
709
536

46
41
41
43

765

93648
90624
97740
( 97938
103639
102997
103633
82231
78363
88103
98283
100561
97025

43

1110
213
38
263

38
42
42
42

104
996
718
291
1155
944
601
1020
490

43

541

92881
f92882
(92883

40
40

947
947

90466
96882

40
42

1021
1181

103684

45

52

104440
(100644
'
of
estate
Bucknell,
Day, Gertrude
95996
Deering, Frank C. , estate of
Deering et al. , Joseph Godfrey, executors of the
95996
estate of Frank C. Deering
86105
Delaware Terminal Corporation
101264
DeLong, David A. '
89606
Denholm & McKay Co
Denver National Bank et al. , trustees u/w F. G.
93148
Bonfils '

45

135

Crown Zellerbach

Corporation,

Cushman, Louise C. , transferee
W. Cushman '
Cushman,

transferee
of estate of Mary

Mary W. , estate of '

D.

Dallas Title & Guaranty Co. '
Dauth et ux. , John P
Davis et al. , George P. , executors of estate of George
S. Fiske '
Davis et al. , George P., executors of estate of George

45

)

101161
101163
101166
101168
101170

S. fiske

)

is
38
40

44

524

40

983

40
40
43
39

983
1179
1185

40

1085

767

relates to issue pertaining to allocat. ion of cost of equipment on the property in question.
' Nonacquicscence relates only to the issue involving the retroactive application of section 270 of Chapter
X of the National Bankruptcy Act, effective September 22, 1938, in establishing the basis of property acquired in 1936 in s reorganization under section 77(b) of that Act.
i Nonacquiescence relates only to the issue whether the petitioner is entitled to deduct the costs incurred
withdrawn ss to
in drilling wells. Prior acquiescences published in Cumulative Bulletin 1939-2, page 8,
this issue only.
' Estate tax decision.
i Nonscquiescence relates only to the issue involving the taxability of an amount of 840, 000 transferred
resolution o( the board
from "Premium reserve account" to "Ilndivided profits account" pursuant to
of directors on July 6, 1934.
N'onaoquiescence relates only to the issue involving the amount of gsm recognizable in 1936 upon the
gi Machine
receipt of cash and stock in the Sundstrand Machine Tool Co. for stock in the American Broach
i Nonacquiescence

&

coi

Previous acquiescence published

in Internal

Revenue Bulletin 1940-16, page 1. withdrawn.

NONAcqUIEscENcEs~ontinued.
Docket
No.

Taxpayer.

Board of Tax Appeals.
Volume.

Dobson, John V
Donahue, Mrs. Jessie W. '
Douglas, Bessie P
Downing et ux. , Richard '
Dunning, Henry A. B
Durkheimer, S. F

Edison Bros. Stores, Inc
Edwards Drilling Co.'
Elias, Fdna B
Elmhirst, Dorothy Whitney

Elston Co. , I.td
Elverson Corporation 4
Ely Trust, Donald
Ely Trust, Roland Ts, ylor
Ely, III, Trust, William Newbold
Equitable Life Assurance Society of the United
States, The '
Erb et al. , Arthur L., executors of estate of Giles W.
Mead s
Inc. , administrator
of
Estates Administration,
estate of Zachary Smith Reynolds '
Evans, Mary Boyd
Evans, Mary E.'
Exolon Co. , The '

F. H. E. Oil Co
Falcon Co
Farmers k Ginners Cotton Oil Co
Fidelity-Philadelphia
Trust Co. et al. , trustees and
transferees of estate of Gertrude Bucknell Day '
Field, Ozro Miller, estate of 'o
First Mortgage Bonds»
First National Bank & Trust Co. , of Minneapolis,
executor of estate of James N. Collins

(

Page.

106553
92980
102870
99171
92629
95209

46
44
46
43
41
41

770
329
943
1147
1101
585

104424
104425
75931

4s
35

472
341

90827
85040
85880
95298 I
96604
93281
103472
103470
103473
89294
93805

41

1109
348

42
40
44
44
44
44

615
370
370
370
293

97566

41

424

86395
97432
95527
101276

42
42
42
45

145
851
246

92960
92001
93436

41
41
41

130
1128
1083

100644
105004
105005
90452
90486
90487

44
45

270

40

881

(

208

844

524

106566

Nonacquiescence relates only to the issue whether the Commissioner erred in taxing the income of an
irrevocable trust to the grantor the petitioner.
s Nonacquiescence re!ates only to the issue whether Mrs. Irma
Downing is liable for any part of the deficiency.
s Nonacquiescence
relates only to the issue whether the petitioner is entitled to deduct the costs incurred
in drilling oil wells. Prior acquiescence published in Cumulati~e Bu!letin 1939-1 (Part 1), page 11, withdrawn as to this issue only.
4 Nonacquiescence
relates only to the issue Was the income resultiag from the receipt of surrendered
collateral in extinguishment of a debt persona'I holding company income2
S Nonacquiescence
relates only to the issue, May the company, on a cash receipts and disbursements basis,
deduct guaranteed iatcrest paid in the tax year under settlement options exercised by the beneficiary, when
such interest had accrued ia prior years?
' Gift tax decision.
' Estate tax decision.
~
Nonacquiescence relates only to the deductibility of attorney's fees and abstraot fees incurred incidents!
to the establishment of forfeiture of a lease and obtaining repossession of the leased premfses.
' Nonacquiescence is only with respect to the transactions covered by paragraph 2(d) of the stipulation.
a Docket No. 105005, estate tax decision.
Nonacquiescence relates to issue pertaining to bases for depreciation of petitioner's assets
&

"

No&van&i&:res&

sr-cgs

—Continued.
Docket
No.
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Volume.

First Trust

dr

Deposit Co. et. al. , guardians

Fiske, George S., estate of '
Fiske, George S., estate of
Fiske, W. M. L., estate of
Fleming, Mrs. Anna Maud z
Fleming-Kimbell Corporation

'

Fleming, William '
Forest Lawn Memorial Park Association
Fowler et ux. , John 0
Frank Trust of 1927, Isaac W
Frank, Wm. K., trustee of Isaac W. I'rank Trust of

1927
Frazier, Frederic H
Frost Co. , G. &ft C. , a corporation
Fuld, Florentine M
Fuld, Leonhard Felix

90749
90750
90751
103684
104440
102055
f 92958
i 94690
92959
f 92957
$ 94689
102989

)

98274

91412

96605

92115
95114
87127
87128
104149
104150
104151
97835
90391
97158
97160
87799
j 43786
46373

(.

Green, W. S.'

'

)

98274

G

Lester

45
45

100444
98206
98205

Gadian Co. , I.td
Gardner, J. Willis ' s
Getz et ux. , Oscar
Giannini et ux. , A. P
Gillan, G. Harold s 2
Gillan, Lee E.' '
Gillan, Samuel W. s '
Gilmore, Anna V
Gloss [Glosj, Lucy 'Aj. s
Goldnamer et ux. , Marcus S
Goodman, Edwin

Greene, A. Cratvford, giusrdin,

107

91162

3

n

of estate of Alice H,

Greve, William
Griffin, William V
Grinnell, Francis Browne '
'Al

Grote et ux. , Ben
Guaranty Trust Co. of 5& w York, executor
estate of Henry 1V. Putnam

of

(
(

63487 I
93404
97522
98077
105092
24442

Page.

)
)

44
41
41
41
45
40
44

52
135
227
940
940
940
1091
1293
934

44
41
44
44
44

934
146
94
1268
1268

42
41
44
42
45
45
45
44
41
46
41

208
679
98
546
757
757
757
881

1239
924
472

24

1017

41

515

42

142

45
44
41

588
1286

45

517

247

1 Estate tsx decision.
2 Nonacquiescence
is only with respect to the holding that the petitioners would realize no taxable income
from the exchange of their oi], equipment, snd personal property mteresi for contingent oil payments until
thevy recovered the cost of the exchanged property from the oil payments received.
2
onscquiescence relates only to the issue, Did the excess of fair marl'et value of the old building s, t the
time of execution of the lease, and the fair market value of the new building at the time of the cancellation
of tho lease, constitute s proper offset to the cash received2 Prior acquiescence published in Internal Revenue Bulletin 1941-33, page 1, withdrawn.
4 Nonacouiescence
relates only to the issue, In the case of s gift of securities in trust, should the trust be
treated ss the donee, resulting in only one exclusion, or should the beneficiaries be tres te& I as do sees, resultin
in one exclusion for each beneficisry2
4 Gift tax decision.
4 Unjust enrichment
tax decision
relates only to the issue involving the treatment of wrapper expense.
2 Nonacquiescence
in Cumulative Bulletin XII-1, page 6 (1933), revoked.
4 prior acquiescence published
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Taxpayer.
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Page.

Volume.

EI

Hague, Mary Lewis
Hales, George A. '
Hales, Mrs. Oneta '
Hales, Jr. , W. T '
Hales, W. T., estate of '
Halliwell, Walter S
Halsey, I.ilian Johnson, executrix of estate of
Richard Hemmons Halsey '
Halsey, Richard Hemmons, estate of '
EIardwick Trust, Anita Marjory
Hardwick Trust, Charles A
Hardwick, Jr. , Trust, Gordon A
Hardwick Trust Ta v lor
Trust Co. , The, executor of
Hartford-Connecticut
estate of Mary W. Cushman '
Hartman Tobacco Co. , The
Haskelite Manufacturing Corporation.

Heller, Edward H. '
Hercules Motor Corporation
Hickman, O. Kenneth
Highland, Cecil B., executor of estate of Virgil L.
Highland
Highland Farms Corporation '
Highland, Virgil L. , estate of
Hill Stores, Inc. , H. G
Hoboken Land k Improvement Co
Hoffman, Katherine M
Hoffman, W. AV
Hoffman et ux. , 1V. 1V
Hollister, John B
Hooper, James P. , estate of ' '
Hooper, Mathilde B., administratrix of estate of
James P. Hooper ' s
Hopkinson, Bessie B
Horner, Julia C. , execut"ix of estate of william
Macpherson Horner '
Horner, William iiiacpherson, estate of '
Hughes Tool Co

Ickelheimer, Pauline
Ingalls, Lewis, transferee
Ingalls, Robert

I.

Jarvis, Jr. , Amilius, guardian
Jarvis
Jarvis, William D. P. , an infant

of william

108855
93210
98209
98211
98208
102470

45
40

44

104
1245
1245
1245
1245
740

96404
96404
108469
108474
103471
103468

42
42
44
44
44
44

607
607
370
870
870
370

92882
104919
100271
j 94794
9479o

40
45

947

40
40
40

i

'

44
41

811
686

92225
103767

40
44

1020
998
1242

98726
95690
98726
105204
102779
96741
96742
92414
94998
85776

48
42
48
44
46

598
1814
598
1182
495

c

459

44
41

851
114

85776
97014

41
42

114
580

102981
102981
90002

44
44
40

1186
1136

108425

101718
101719

45
45
45

478
787
787

99227
99227

48
43

489
439

I

962

D. P.

Nonscquiescence is only as to the issue, Is the cash received by petitioners in 1933 from the Local Federal
Savings and Loan Association, which is admitted to be income, taxable as ordinary income or as capital gain 2
' Estate tax decision.
3 Nonscquiescence
relates to the issue whether petitioner was taxable on the income derived from certain
securities placed in certain agency accounts with a bank in petitioner's name as trustee for his minor children.
Nonscquiescence relates to sll issues except the issue, Did the petitioner realize taxable gain ss the resulf
of receiving an sward for compensatory damages'.
x Nonscquiescence
relates only to the issue, IV as the sum of 3132,34a73, representing the net proceeds oi
certain life insurance policies assigned by'the decedent to a certain trust, properly includible in the gross
estate; snd, if so, may the sum of $40, 000 be excluded under the provisions of section 302(g) of the Revenue
Act of 19K?
&

&
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Jewel Mining Co
Johnson County Realty Co
Johnson, Earle F
Johnson et al. , Thomas M. , trust es

Johnston, Katherine S., estate of '
Jonas, Louise B

Katz et ux. Meyer
Katzinger Co. , The Edward
Kaufmann et ux. , Edmund

I

Kaufmann Saul
Kellogg, Cornelia V. W. , executrix of estate of
Frederick R. Kellogg 1
Kellogg, F. W
Kellogg, Frederick R, , estate of '
Kenan et al. , William R., Jr. , trustees uiw .'tiary
Lily (Flagler) Bingham
Kennedy Laundry Co
Kennedy Mining k Milling Co
Kieselbach et ux. , Henry A
Killian Co. , A. L.s
Kimbell, Kay s
Kimbell,

Mrs. Velma

Kleberg, Alice G. K '
Kleberg, Alice G. K.,
J. Kleberg, Sr. '

'
executrix of estate of Robert

Kleberg, Sr. , Robert J., estate of
Klyce, A. S., estate of
Klyce, M. P. , administrator
Knapp. George 0
Kresge i)epartment Stores, Inc

L.

Lamm Lumber Co.'
Lamont, Elizabeth K
Lane-Wells Co

Lang et al. , Francois
Larson, A. E., estate of
z

Estate tsx decision.

' Nonacquiescencc

99266
96314
97388
86776
87378
88616
86394

43
44
43

1123

41

493

42
40

145
970

100526
100526
94886
104007
l(105511
102421
97157
97162
97161

44
4.4
42
46

843
843

1163

46
46

924
924

89143
95135
89143

40

915

91010

Kaffie et al. , Harold, sole heirs of estate of Leopold
Kaffie '
Kaffie, Leopold, estate of '
.
Kansas City, St. Louis Jt Chicago R. R. Co

'

Page.

121

960

187

42

64

40

915

94985
104965
99507
98897
98691
92956
94674
92955
94673
86178

40
46
43

41

823
70
617
279
169
940

4l
43

940
277

86178
86179
90174
90174
91699
101906

43
43
41
41
40
44

277
277
194
194
1144

102774
97407
99829

45
43
45
45

61
175

102740102758
88814

44
44

1210
1

256
1094

relates oaly to the issue, Did tbe petitioner realize taxable income upon the csncellstioa
of its mortgage indebtedness on certain property'
Nonacquiescence is only with respect to the holding that the petitioners would realize uo taxable income
from the exchange of their oil, equipment, and personal property interest for contingent oil payments until
they recovered the cost of the exchanged prbperty from the oil payments received.
' Nonacqaiescence relates only to the issue involving. a bsd-debt deductioa of $204. 30.
relates only to the issue whether $20, 000 received as damages for breach of contract was
r Nonacqulesconce
accruable as income in 1933 or in 1930.

of

r

s portion

474918'

—42

—
2
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Larson, Rose B.'
Lester, Alice H. , an incompetent,
Levi, Jeanette
Lipe, Gordon C
Lipe, Suzanne H
Lipe, Jr. , Willard C
Little Gem Coal Co

Page.

46

1094
515
924

4

107

101112

44

755

102876
96380
90452
90486
E 90487
90452
90486
t 90487
99559

46
42

78
659

40

881

4O

881

41

1064

96948

43

99

100944
100944
93517
97943
101607
96054
98446

43
43
42
42
44
43
41

813
813
419
1309
417
924
1186

98446

41
40

1186
705

100967
103221

43
45
41

695
67
1266

41

565

88813
93404
96315
97159
90750
90751
90749

estate of

44

)

4&

M.
Magnus Beck Brewing Co. , Inc
Majestic Oil Corporation s

Marlborough

House, Inc. , et al. '

Marlborough

Investment

Co. '

Marshall, Herbert
Margaret White (formerly Margaret
Marshall&
White Wood) '
Mason et al. , Sam A. , coadministrators of estate of
Silas B. Mason '
Mason, Silas B., estate of '
Masterson, Anna, Eliza '
McCandless, John A. , estate of

McCarthy, Emmett J.'
McCormack, William J.x
McGlue, G. Percy, estate of
McGlue, M. Edith, executrix of estate of G. Percy
McGlue
McGovern, Inc. , Patrick
McGowan, William John, estate of, also trust
executed by ' '
McIntyre, Winifred Wheeler
McLean et ux. , Marrs '

91846

(

91170
91171
77419
77420

McLean et ux. , Marrs

&

Nonacquiescence

of $1,901.96.

'

81391
81392
86804
86805
94402
94403

relates to all issues except the issue involving the 'deductibility

of interest in the amount

Gift tax decision.
s Nonacquiescenco relates only to the issue, Is the petitioner entitled to a 1935 loss deduction for the undepreciated cost of certain casing and other lease equipment which could not be removed from s certain oil
well which the petitioner ceased to operate during that year, because such operation had become unprofitable?
Nonacquiescence relates to issue pertaining to bases for depreciation of petitioner's assets.
Estate tsx decision.
» Nonscquiescence
relates only to the deductibility of $17,850 under section 23(e) of the Revenue Act of
1936 for alleged loss of the petitioner's interest in certain real property.
Nonscquiescence relates only to the issue, Did the Commissioner err in including in gross estate the total
agreed value of the two parcels of real property involved?
t Prior acquiescence published in Cumulative Bulletin 1940-2, page 5, revoked in so far as it relates to the
issue, Whether or not the petitioners are entitled to deductions for percentage depletion based upon sun+
received by them pursuant to certain agreements with the Gulf Production Co. , and, if they are entitled to
depletion, should lt be computed ss a percentage of the gross proceeds from the sale of production from the
properties or ss a percentage of the actual amount rsAved by the petitioners from tha properties?
&

&
&

&
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No.

Taxpayer.

Mead, Giles 7 . , estate of '
Merchants National Bank of Boston, The, executor of estate of Ozro Miller Field '
Merchants National Bank of Mobile, The, trustee
for Merchants National Building Corporation
Merchants National Building Corporation, formerly Merchants Securities Corporation
5ieridian tk Thirteenth Realty Co
Mesta, L. W
ltlichel, Morris
Michigan Silica Co
Milbank, Dunlevy s
Mitchell et ux. , Charles I"
Mitchell, William E
Moline Properties, Inc
Moloney Electric Co. '
Morehead, Katharine Boyd
Morrell, John Edgerly, estate of
Mueller Co. , C. F
Mutual Savings tk Loan Association, Inc. , of Norfolk

97566
105004
105005

99181
) 102155
99181
102155
101968
96531
97311
96786
93000
102736
85612
103862
96072
95441
103776
85964
96331

Board of Tax Appeals.
Volume.

41

)

424

270

)

)

Page.

45

417

4s

417
865
933
1036
511
1014
300

44
42

43
41
41
45
45
45
42
42
43
40

822
647
78
851
651
195

101321

44

1204

89720

40

72

103776
101165
90846
104228

43
43
40
45

651
541
40

99935
99935
99360
92331
97325
97324
93821
98188

43
43
44
40
42
42
42

848
848
1035
977
473
473
899

93159
102164

42
46

801

103787
97116
90515
95674
( 96186

45
42

869
914

N.

National Bank of Commerce of Seattle '
National Bank of Topeka, Kans. , administrator
estate of John Edgerly Morrell
National Paper Products Co. , transferor
Nebraska Bridge Supply ttr Lumber Co
Nelson Co. , N. 0
Neustadt et al. , Agnes, trustees u/w
Neustadt
Neustadt, Sigmund, Trust under will of
New McDermott, Inc. , Thc
Newport Industries, Inc
Newton, Jr. , James Q
Newton Trust, James Q
Nicolai, Harry T 4

Ortiz, Alice duPont '
Oswego Falls Corporation
'

O.

'
P.

Pacific Flush-Tank Co
Pacific Grape Products Co
Page Oil Co

of

Si„;mund

899

173

952

' Gift tax decls(on.
Docket No. 105005, estate tax decision.
Nonacqulescence is only with respect to the taxability of the income from the so-called short tenn trusts.
t Nonacquiescence relates only to the issue, Is the petitioner entitled to a credit under section 26(c)2
of the Revenue Act of 1936 in the amount of $13,810, representing 2 per cent of the largest amount of bonds
at any one time outstanding during 1936?
t Acquiescence ss to one issue published in Cumulative Bulletin 1939-2, page 26, withdrawn.
4 Nonacquiescence
relates only to the issue, Is the income of a trust paid to the petitioner's divorced and
remarried wife taxable to him, as the grantor?
relates to all issues except the issue whether the petitioner is entitled to any deduction
r Nonacquiescence
as the result, of the satisfaction of the dedcit existing in her husband's brokerage accounts at the end of the
year 1934.
s 'Nonacquiescence
relates only to the Issue involving the credit allowable under section 26(c)1 of the
Revenue Act of 1936.
s
s
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Palmer, Carleton H
Paraport Theatre Leasing Corporation
Parker, Shirley D. , administrator of estate of A. E.
Larson
Paumgarten, Elsie Biddle '
Perkins, Ralph '
P—H Group
Phoenix State Bank k Trust Co. , trustee under
deed of trust from Mary W. Cushman, as trustee
and transferee t
Piedras Negras Broadcasting Co
Piermont Corporation
Price et ux. , B. J
Prouty, Olive H. '
Prudential Financial Corporation of Quincy
Putnam, Henry W. , estate of

R.

Realty Operators, Inc
Rebsamen Motors, Inc
Reynolds, Inc. , R. C.'
Reynolds, R. J., estate of t
Reynolds, Zachary Smith, estate of '
Rhodes, Mamie D. , estate of '
Rhodes et al. , Hugh D., administrators of estate of
Mamie D. Rhodes '
Richardson Lunsford '
Robinette LIeta Biddle '
Ronrico Corporation
Rosenheim, Caroline
Ross, Frank W
Rowan Drilling Co. , transferee '
Rubinstein, Wilton '
Rust, Jr. , et al. , H. L., executors of estate of H. L.

Rust
Rust, H. L., estate of

Safe Deposit & Trust Co. of Baltimore, trustee under
wills of R. J. Reynolds and Katherine S. Johnston and deed of Katherine S. Johnston s
Saginaw k Manistee Lumber Co
Sanford Cotton Mills Inc '
Sanitary Products Corporation, The, transferor
Schmidlapp, Carl J.'
Schwabacher, Albert E
Schwabacher, James H
Schwabacher, May K
Schwabacher, Sophie D

Page.

89854
102062

40
44

1001
108

88814
103010
96126
98835

44
44
41
43

1094
701
1225
1041

92883
97045
100371
101260
96164
105634
102689
102690

40
43
43
44
41
46
45

947
297
770

92387
99532
98014
98017
86394
86395
91284

40
44
44
42
42
41

1051
36
356
145
145

91284
85905
103009
103809
104497
91107
98532
95922

41

62
927
701

95880
95880

41

86394
103302
95218
101169
98895
100865
101269
100864
101268

42
45

(

39
44
44

45
44
44
41
41

484
274
796

517

62

1130
1018
1

189
220
832
832

4'9

145
780
190

43
43
43
43
43
43

829
1177
1177
1177
1177

541

' Gift tax decision.
4 Nonscquiescence
relates only to the issue, Did the petitioner sustain a loss ia the amount of 313,963.60
on the sale of second preferred snd common stock of the Hill Clutch Machine dr Foundry Co. ?
4

Estate tax decision.
4 Noaacquiescence
relates only to the issue whether R. C. Reynolds, Inc. , realized tsxshle gain upon the
purchase of shares of its own stock snd coatracts related thereto in 1936.
4 Nonacquiescence
relates only to the issue, Is the petitioner's transferor entitled to depletion upon amounts
received in 1932 from oil payments acquired in 1931 for drilling wells, the entire cost of which wss deducted
and allowed in its 1931 income tsx return?
See G. C. Xf, 22404 (page 204, Cumulative Bulletin 1940-2).
&
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Page.

90137
97673
93196
95300
103041

45
43
42
41
44

671
50
498
898
853

103041

44

853

103041
103610
103618
103609
103611
93663
(102884
93822
97937
Solomon, Amelia '
90354
Sporl &fz Co. , Inc. , C. A
94621
j
Spreckels, Adolph B
1 95639
87800
Springfield Industrial Building Co. , The
99420
Stacy, Marjorie Lipe
96606
Stanart Co. , Ltd
Stark, H. J. Lutcher, executor of estates of M. M. f103807
— 1103808
Stark and W. H. Stark '
103807
Stark, M. M. , estate of '
103808
Stark, W. H. , estate of '
105254
State-Planters Bank &k Trust Co
State Street Trust Co. et al. , administrators of
105092
estate of Francis Browne Grinnell '
83178
Stein, Nathan
93134
Stern, Allison L. S. '
104290
Stimson Mill Co
83181
Straus, Friedrich A
83180
Straus, Meier A
83179
Straus, Moritz
95626
Strong Manufacturing Co. , The
98764
Sun Pipe Line Co
101786
Sweet, Florence M
93648
Swope, Lorenzo W. , estate of

44
45
45
45
45
44

853
1024
1024
1024
1024
104
1262
234
828
1204
1445
91
208
882
882
882
630

Security Flour Mills Co. , The
Seerley, John J
Shelden Land Co. '
Sherman, Doris Bond ' '
Sherman, John Q. , estate of
Sherman, Katherine M. , surviving wife of John Q.
Sherman
Sherfnan et al. , Katherine M. , executors of estate of
John Q. Sherman
Skouras, Charles P
Skouras, Florence L
Skouras, George P
Skouras, Spyros P
Smith, W. Hinckle
Sobel, Inc. , N

Taylor et ux. , Harden F.r
Taylor, Roland, trustee of Anita Marjory Hardwick Trust, Roland Taylor Ely Trust, Gordon A.
Hardwick, Jr. , Trust, Donald Ely Trust, William
Newbold Ely, III, Trust, Charles A. EIardwick
Trust, and Taylor Hardwick Trust

40
43
40
41

38
43
42
45
45
45
45
44

40
40
46

103474

141

40

847

41
42
44
41

1273
1413
871
213

563

99262

103468-

1286
847
756

44

370

i Nonscquiescence
relates orrly to the issue whether petitioner is entitled to a deduction for sn asserted
loss on an alleged sale of certain land to another corporation.

' Gift tsx decision.

Nonscquiescence relates only to the year 1936.
Nonacquiescence relates only to the issue, Are the profits derived by the taxpayers during the taxable
income?
year from the sale of timber subject to tsx as capital gains or as ordinary
Estate tsx decision.
could occur only at tbe election
of
a
trust
termination
Where
the
issue,
Nonscquiescence relates only fo
of attorneys wbo represented two persons interested in the trust, is the
of the grantor with concurrence
interest?
substantial
adverse
interest of the attorneys a
relates only to the issue involving the exchange in f936 of 600 shares of Presse&i Steel
7 Nouaoquiescence
('n. (l's. l
Gar Go, (N. f, ) for stock snd rights in Pressed Steol Gar
&

&

&
&
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Taxpayer.

Technicrsft Engineering Corporation
Thomas, Martin D
Thompson, Mary H. , executrix of estate of Williain

G. Thompson '
Thompson, William G. , estate of '
Tillotson, Frank F., estate of ' '
Tillotson et al. , Isabelle I., executors of estate of
Frank F. Tillotson ' '
Tisdale, Florence L., estate of
Titus Oil 4t Investment Co
Tobin Packing Co. , Inc, , The
Towne, William Stark
Traiser, Richard E., estate of '
Trsnscalifornia Oil Co. , Ltd. '
Trico Securities Corporation

Board of Tax Appeals.
Volume.

Page.

99830
100874

45
44

175
735

96358
96358
100563

41
41
44

901
901

100563
97842
91993
94877
99483
99197
91958
73111
85176

44
44
42

644
881

43
42
41

37

644

1134
642
1046
228

119

41

306

Union Trust Co. of the District of Columbia, The,
executor of estate of Carolyn G. Caughey '
99655
U. S. Industrial Alcohol Co. (W. Va. ) '
----- I 90713

90714

42

385
1323

Walker, William T '
Warner, Jack L.'
Washington Pulp k Paper Corporation, transferor

92600
97401
101164
( 87873
88048
I 89650
97840
97841
97837

40
42
43

762
954
541

U,

(

Watson, Archibsld R
Webster, E. Kessler
Webster Trust, Fannie S
Webster Trust No. 1, Warren
Webster, Jr. , et sl. , Warren, executors of estate of
Warren Webster, Sr
Webster, Jr. , et al. , Warren, trustees of Fannie S.
Webster Trust
Webster, Jr. , et al. , Warren, trustees of Warren
Webster Trust No. 1
Webster, Jr. , et ux. , Warren
Webster, Sr. , Warren, est, ate of
Weingarten, Inc. , J.'
Weinstock, Max E.'

4z

52

44
44
44

881
881
881

97839

44

881

97841

44

881

97837
97838
97839
99707
97312

44
44
44
44
43

881
881
881
798
1036

r Estate tax decision.
z Nonacquiescence
relates only to the issue, whether the petitioner has overcome the presumption that
certain gifts made by the decedent to the natural objects of his bounty within one year of death were made
in contemplation of death.
4 Nonacquiescence
relates only to that part of the Board's opinion whtcn holds, without supporting
evidence, that gains on the sale of corpus of tbe estate constituted income available for distribution to the
beneficiaries.
4 Prior partial acquiescence published
in Internal Revenue Bulletin 1941-38, page 1, revoked.
4 Nonscquiescence
relates only to the issue, Is the taxpayer entitled to a deduction for rent paid for the
use of vessels of s subsidiary which it operated under s contract providing that it should maintain the
vessels snd make goad depreciationf
4 Gift tax decision.
Nonacquiescence relates to the issue whether petitioner is entitled to s dividends paid credit of $37, 18a
representing premiums in new preferred stack and cash on old preferred stock retired in connection with
a nontaxable reorganization in so far ss the issue was decided against the Commissioner.
&
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Wenger, Mary E.'
West Production Co
Western Adjustment ter Inspection Co
Western Waxed Paper Co. of California, transferor
Wetherill, Samuel Price, executor of the estate of
Gertrude Bucknell Day s
Wheeler, Helen Evans 3
Wheeler, Robert T
Whiting, Harriet Frances, estate of
Wilcox Elsie H. '
Wilcox, Gaylord P '
Wilcox, Lucian T
Wilcox Mabel I.4
Willson, Frances S
Wilmore Steamship Co
Wilson, John P '
Wood, Orrin G.' 7

92245
88997
100778

101167
100645
95528
103222
93575
92817
96830
96831
80393
96827
99980
104508
93140
92489

42
41

45
43
44
42
45
41
44

43
43
44
43
44
45
42
40

Page.

225

1043
721
541

524
246
67
525

1306
931
931
373
931
583
225
1260
904

t Nonacquiescence
relates only to the issue, If the income of the trust is taxable to the grantor, are the losses
Nouacquiescencepublished
in Cumulative Bulletin 1946-2, page
sustained by the trust deductiblebyher?
14, withdrawn in so far as it relates to the issue, Is the loss sustained on capital assets belonging to the trust a
loss?
or
ordinary
capital
4 Estate tax decision.
4 Nonacquiescence
relates only to the deductibility of attorney's fees and abstract fees incurred incidental
to the establishment of forfeiture of a lease and obtainiuz repossession of the leased premises.
4 Nonacquiescence
relates only to the issue, Are the petitioners taxable in 1933 as beneficiaries under the wil] of Emma Lyman Wilcox upon income earned in 1936 by the estate during administration?
4 Nonacquiescence
relates to the issues, Ivhether the income of a 2-year trust created for the benefit of
the taxpayer's adult son is taxable to the grantor under section 166 of the Revenue Act of 1934, and whether
the capital gains of a lifetime trust created for the benefit of an adult daughter are taxable to tbe grantor
under section 167 of the Revenue Act, of 19347
4 Gift tax decision.
t Nonacquiescence relates only to the issue, Is the value of life insurance policies to bc determined by the
cost to purchase similar contracts as determined by the Commissioner, or is the value limited to the cash
surrender value as contended by petitioneri'

INCOME TAX RULINGS.

—PART

I.

A. INTERNAL REVENUE CODE.

—

CHAPTER 1. INCOME TAX.
SUBCHAPTER
PART

B.—
GENERAL PROVISIONS.

II.—
COMPUTATION OF

NET INCOME.

—

SECTIOV 22(a). GROSS I/CONK: GENERAL
DEli I XITION.
SEGTION

19.22 ( a) —1: XVhat included in gross

inconte.
iNTERNAL REVENUE CODE.

1942—8—10990
I. T. 3532

The amount received by an employee as the result of an award
by the National Labor Relations Board on account of his being discharged in violation of the National Labor Relations Act (49 Stat. ,
449) constitutes income to the recipient. S. S. T. 359 (C. B.
1939—
1 (Part 1), 305), holding that such an amount does not constitute "wages" under Titles VIII and IX of the Social Security
Act, is not governing in determining whether such an amount constitutes income.
A. dvice is requested whether the atnount received by A in a&cordaitce with a decision of the Vational Labor Relations Board represents income subject to Iiederal income tax in view of S. S. T. 359

(C. B. 1939—1 (Part

1), 305).

The M Company and the 'X Comp»»y were meiged and thereafter
The National Laboi
several of their employees were discliarged.
Relations Board instituted proceedings against the tvvo companies
alleging violation of the Vational Labor Relations A& t. (4!) St;tt. ,
449) in discharging A. and certain other employees for It»ion activity.
The action was brought by the Government with the 0 Association
as an intervening
party. The iVational Labor Relations Board
found the defendants guilty of violatin~ the law and its decision
was upheld by the courts. It was orderecl that A and several others
be reinstated in their positions and that they be compensated for any
'1 he M Coi»puny
loss sustained by reason of having been discharged.
the difference
which
represented
amount
of
z
dollars,
paid A the
between the atnount A would hav~e received had he remained in the
o»tetany's employment and the amount he did receive in wages or
earnmgs from other sources during the period he was not entployed
by the company.
Section 22(a) of the Internal Revenue Code, as at»ended, defines
the term "gross incotne" to include gains, ptofits, tnd income derived
from salaries. wages, or compensation for personal service, of what&

(33)

(]

19.22 (a) —2.]

ever kind and in whatever form paid, or from professions, vocations,
trades, businesses, commerce, or sales, or dealino s in property,
whether real or personal, growing out of the ownerslIip or use of or
interest in such property; also from interest, rent, dividends, securities, or the transaction of any business carried on for gain or profit,
or trains or profits and income derived from any source whatever.
It is held that the amount of x dollars received by A from the M
(See H. Liebes ck Co.
Company should be included in gross income.
that in S. S. T. 859,
The
fact
982.
Fed.
90
v. Commissioner,
(2d),
)
supra, it was held that such paytnents do not constitute "wages"
within the meaning of Titles VIII and IX of the Social Security
Act is immaterial to the question here at issue. There the term
"wages" is defined as "all remuneration for employment" and the
term "e»iployntent n is defined as "any service, of whatever nature,
performccl within the United States by an employee for his employer. " The term "gross income" in the Internal Revenue Code
is broad enough to inc]ucle amounts which may not be strictly
"wages" within the definition of that term contained in the Social
Security Act.
SEGTIQN

19.22(a) —2: Compensa. tion for personal

1942-20-11101

T. D. 5151

services.
TITLE

INTERNAL
26 —

CHAPTER
REVENUE. —

I, SUBCHAPTER

A,

PART

—

19.

INCOIIE TAX,

Amending
compensation

section 19.22(a) —
2 of Regulations
for personal services.

103 relative

to

TREASURY DEPAIt+&IENT,

OFFICE OF Co&IMISSIONER OF INTERNAL REVENUE)

washington) L). C.
Concerned:
To Collectors of Internal Revenue and Others
Section 19.22(a) —2 of Regulations 108 [Part 19, Title 26 Code
of Federal Regulations, 1940 Sup. ] is amended by adding to the end
thereof a new paragraph reading as follows:
The value of services need not be included in gross income when rendered
directly and gratuitously to an organization described in section 23(o). Avhere,
services are rendered to a
however, pursuant to an agreement or understanding
person for the benefit of an organization described in section 23(o) and an
amount for such services is paid to such organization by the person to whom
the services are rendered, the amount so paid constitutes income to the person
performing the services even though at the time of the agreement or understanding the person making the payment acknowledges his liability to make payment
The second sentence of this paragraph shall not apply
to such organization.
where such an agreemeut or understanding
has been entered into prior to May
14, 1()42 (the date of the approval of Treasury Decision 5151).

(This Treasury decision is prescribed pursuant to sections 22 and
62 of the Internal Revenue Code (58 Stat. , 9, 82, 26 U. S. C. , 1940 ed. ,
22, 62). )
Il OPiliIAN D, CANN)
Acting Comm& sioner of Internal Revenue.
Approved ~lay 14, 1942.
JOIIv L. Svi.I.IVAN.
Acting 8ecretary of the Treasury.

(Filed with the Division of the Federal Register May 15, 1942, 3.33 p. m. )

[,'j19.22(h) (3) —l.
SEcrirrN 19.22{a)—
7: Gross income of farmers.
INTERNAL

REVENI E CODE.

Penalties urder Agricultural Adjustment Act of 1938, as amendedr
deducted and paid by purchaser of crop. (See I. T. 3530, page 43. )

—

SECTION 22(b). ( ROSS IXC(OIE: EXCI.l SIOXS
FROrrI GROSS IXCOA(E.
SEGTIQN

19.22(b) (2) —2: Annuities:
INTERNAL REVENI r. CODE.

Redeposits to retirement fund by reinstated civil service employees.
(See I. T. 3545, page 49.)

19.22 (b) (3) —1:Gi fts and bequests.
(Also Section 42, Section 19.42 —1.)

1942-24—
11122
I. T. 3557

SEGTIoN

INTERNAL

REVENUE CODE.

Treatment for Federal income tax purposes of (1) an amount
received under the provisions of the Civil Service Retirement Act,
as amended by the Aet of June 22, 1934 (48 Stat. , 1201), upon the
death of a civil service employee of the United States who was not an
annuitant at the time of his death, and (2r salary of the decedent
for the tazable period prior to his death.

Advice is requested with respect to the treatment for Federal
income tax purposes of (1) in amount received under the provisions of the Civil Service Retirement Act, as amended by the Act
of June 2&, 1934 (48 St:rt. . 1201), upon the death of a civil service
einployee of the United St;rtes ivho was not an annuitant at the time
of his death, and (2) salary of the decedent for the taxable period
prior to his death.
The United States Civil Service Commission states that at the time
1941, he had standing to his
of the decedent's death on i»gust
credit in the Civil Service Retirement and Disability Fund the sum
of 12z dollars, which represented his retirement contributions into
the fund during the course of his employment, and that to this amount
was added 5x dollars. interest computed theieo», making a total of
17@ dollars due his estate.
Payment was made to the administiatrix
1941.
of the decedent's estate by check dated October
Section 12(d) of the Civil Service Retirement Act, as imended
by the Act of Jtine 2'&, 1934 (48 Stat. , 1201), reads as follows:
(d) In case an employee shall die without haviug attained eligibility for

—,

—,

retirement or without having established a valid claim for annuity, the total
amount of his dedrrctions with interest thereon shall be paid, upon the establishment of a valid claim therefor, in the following order of precedence:
First, to the beneficiary or beneficiarie designated in writing by such employr e
and recorded on his individual account;
Secon&1. if there be no such beneficirrry, to the duly appointed executor or
administrator of the estate of such emplovee;

Third, if there be no such beneficiary, or executor or administrator, pavment
may be made, after the expiration of 80 days from the date of the death of the
employee, to such person or persons as may appear in the judgment of the Civil
Service Commission to be legally entitled thereto, and such payment shall be a
bar to recovery by any other person.

Section 12(f) of the Civil Service Retirement
reads as follows:

Act, as amended,

Each employee or annuitant to whom this Act applies may, under regulations
prescribed by the Civil Service Commission, designate a beneficiary or beneficiaries to whom shall be paid, upon the death of the employee or annuitant
any sum remaining to his credit (including any accrued annuity) under the
provis i ons of this Act.

~

Section 22(b)8 of the Internal Revenue Code provides for the
exclusion from gross income and the exemption from taxation of:
(8) Gears, sEqvEsrs, xNn nzvxsEs. The value of property acquired by gift,

—

bequest, devise, or inheritance

Where, under the provisions of the Civil Service Retirement Act,
as amended, a beneficiary, distributee, or next of kin receives any part
of the amount standing to the credit of a deceased employee, such sum
is exempt from Federal income tax under the provisions of section
22(b) 8 of the Internal Revenue Code, supra. (See T. 2959, C. B.
XV—1, 88 (1986).) The aggregate of the deductions from the decedent's salary in the sum of 12m dollars is, therefore, not subject to
Federal income tax in the hands of any such recipient. It is also not
taxable as income to the decedent's estate since it passes to the estate
as corpus, having been taxed (or required to be taxed) to the employee.
(See T. D. 8112, C. B. 4, 76 (1921).)
~e~ tion 42(a) of the Internal Revenue Code, as amended, relating
to the period in which items of gross income are included, provides
in part as follows:
(a) GEXERAL Rut. s. The amount of all items of gross income shall be included
in the gross income for the taxable year in which received by the tax~ ~. ln the case of the death of a taxpayer
parer
there shall be included in computing net income for the taxable period in which falls the date
of his death, amounts accrued up to the date of his death if not otherwise
properly includible in respect of such period or a prior period.
In the instant case, the interest in the amount of 5z dollars had not
been placed to the credit of the employee prior to his death, and even
though it accumulated over the period in which the. deductions were
made, it was not" properly includible "in respect of any taxable period
prior to 1941. It is held, therefore, that the interest is taxable income
to be included in computing the net income of the decedent for the
taxable period ended with the date of his death.
(Cf. O. D. 828, C. B.
4, 77 (1921).) It. follows that to a beneficiary, distributee, or next of
kin the amount of such interest is exempt under the provisions of
section 22 (b) 8 of the Internal Revenue Code, supra.
The salarv of the decedent, including the deductions therefrom, for
the taxable period prior to his death is, like the interest, taxable income
includible in the return required to be filed for the decedent for the
taxable period ended with the date of his death, i. e., January 1, 1941,
to August
1941.

I.

—

'

—,

[f 19.22(b) (4) —4.
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19.22(b) (4) —4: Interest upon United
States obligations.

SEOTION

1042—1—1094o
Mim. o299

Taxable and exempt status under Federal income tax laws of interest on United States savings bonds issued (1) prior to )&larch I,
1941, and (2) on and after Ilarch I, 1941.
TREASURY DEPARTMENT)

OFFICE OF COMMISSIONER OF INTERNAL REVENUE)
[l'ashington) D. C., December 1"/) 1 O$1.

Collectors of Internal Revenue, Internal Revenue Agents in Charge,
and Others Concerned:
INCRL&MLrNT

IN VALUE AS

INTEREST.

1. The issuance of United States savings bonds is authorized by
the Second Liberty Bond Act, as amended. For the purpose of deterinining taxes and tax exemption, the law provides that the increi»«»t
in value represented by the difference between the price paid for
United States savings bonds a»d the redemption value received thei efor (whether at or before Inaturity) shall be considered as interest.
UNITED STATES SAVINGS

B&&NDS

ISSUED PRIOR To

MAR&CH

1, 1941.

2. Under existing law interest on United States savings bonds
issued prior to March 1, 1941, is exempt from income or profits taxes
now or hereafter imposed by the United States except surtax«s, excessprofits and war-profits taxes, and is exempt from such except«l taxes
to the extent of iiiterest on a principal:iiiiount of bone[9 not in excess
of $5)000 (including other bonds oivned by the taxpayer Ivhich were
issued under the authority of the Secoild Liberty Bond A&t, as
;&mended). There is no war-profits t;ix now imposed by the United
States to which such interest is subj«ct. The cleclure&1 value xcessprofits tax and the excess-profit» tax noiv imposed by the United States
such interest is subject are applicable
a. nd to which
only to
&

corporations.
SELL'CTION OF BONDS.

3. Taxpayers may select ea& li i &uir the bonds issued prior to March 1,
1941, coniprising the principal aniount of $;&)000, the intci& st from
«hich they desire to tleat;is tax-exempt income for the ye;ir un&ier
The bonds selected may therefore consist of Unit«&t
&oiisideration.
States savings bonds and Treasury bonds issued prior to %[arch 1,
1941, all of whi& h bonds were issuecl undei the authority of tlie S«& ond
I.iberty Bond Act, ;is amende&l.
4. In deterinini»g «hether the said principal amount of such bonds
issued prior to AI;&rch 1, 1941, owned by a taxpayer is within or in
«xcess of $5,000) the issue or purchase price only is considered as
lirincipal of United States savings bonds and not tlie maturity value.
UNITED STATES SA VINGS BONDS issi'ED ON AND AFTER MARCH 1, 1941.

Under the l&r&&visions of the I ublic Debt Act of 1941 interest
States savings bo»&ls issued on and after March 1, 1941,

on Unit«l

$

19.22(b) (4) —4. ]
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is not exempt from income or profits taxes now or hereafter imposed
by the United States. The exemption describecl in paragraph o of
this mimeograph does not apply to the interest (increment in value)
on United States savings bonds issued on and after March 1, 1941.
METHOD OF REPORTING INTEREST.

6. Every person owning United States savings bonds is required
by law to submit in his I& ederal income tax return a statement showing the amount of such obligations owned by him and the income
received therefrom, in such form and with such information as the
Commissioner may require.
7. (u) Taxpayers who regularly employ the cash receipts and disbursements method of accounting should return the interest (increment in value) on United States savings bonds as income (taxable
or exempt), for Federal income or profits tax purposes, for the tax
year in which payment of the redemption value of the bonds is
received (whether before or at maturity); provided, however, that
in the case of the death of a taxpayer tlie interest (increment in
value) earned up to the date of his death shall be returned as income
for the taxable period in which falls the date of his death.
(b) For a, taxable year beginning after December 81, 1940, a taxpayer who makes his income tax returns on the cash receipts and disbursernents basis may elect in his return to treat the interest (increment, in value) on noninterest-bearing
obligations issued at a discount
as income received in such taxable year. A taxpayer making such
an election is required to report in his return for the year of the
election the interest (increment in value actually falling within the
year) and the total of the increases in redemption value occurring
between the date of his acquisition of the bonds and the beginning
ot such year. If any such election is made with respect to any such
obligation, it shall apply also to all such obligations oivned by the
taxpayer at the beginning of the first taxable year to ii hich it applies
and to all such obligations thereafter acquired by him and shall be
binding for all subsequent taxable years, unless upon application bp'
the taxpayer the Commissioner permits him, sublect to such conditions as the Commissioner deems necessary, to change to a different
method.
Example: Jolm Doe makes his income tax return on the calendar
year basis and computes his net income on the cash receipts and disbursements basis. He purchased the following bonds noninterestbearing obligations issued at a discount:
I. United States savings bonds having a maturity value of $10,000,
bearing issue date of June 1, 1988, for $7, 500.
II. United States defense savings bonIls, Series E, having a
maturity value of $5,000, bearing issue date of June 1. 1941, for $,'3, 750.
III. United States savings bonds, Defense Series F, having a
niaturity value of $10,000, bearing issue date of December 1, 1941,
for $7,400.
In his return for 1941 John Doe elects to treat the increases in the
redemption prices as income. The amount of interest (increment in
value) he would report for 1941 (and for 1949 and 1948 if there is
no change in his holdings) is as follows:

39

[I)

1941

Bonds owned by taxpayer
est-bearing
Coll&it.

—

aii nonint& robiigai, iona issued at dis-

$10,0CO United States savings bonds (issue
date June 1, 1938) for $7, 500'
States &iefcnsc savings
$5, 000 United
bonds, Series K (Issue date June 1, 1941)
for '13, 750
$10,000 United States savings bonds, Defense Series F (issue date December 1,
1941), for $7, 400
&

i.

Total

1943

1942

Subject
Normal

19.22(b) (4) —4.

.

to—

Nor&col

Surtax.

to—

ubject

to—

Subject
Normal

iax.

Surtax.

None

$200. 00

None

$66. 67

None

$66. 67

None

None

$50. 00

50. 00

$50. 00

50. 00

None

None

20. 00

20. 00

70. 00

70. 00

None

200. 00

70. 00

136. 67

120. 00

136. 67

tax.

Surtax.

tax.

In icres« increment in value) on prin& ipai amount of $5 000 is totally exempt for reason stated in paragraph
2; there(ore, interest &increase in value as shown by redemption table appearing on face of bond) subject
to surtax only is with respect to principal amount (purchase price) in excess of $5, 000. Purchase prie& o(
$7, 5001ess $5, 000 equals $2, 500 in purchase price of bonds having a maturity value of $3, 333.33. It will be
noted that on the basis of the redemption table appearing in the bond there would be an increment in
&

value of f200 as of December 31, 1941.
The exemption described in pamgraph 2 of this mimeograph does not apply to the interest (increment in
value) on United States savings bonds issued on and after March I, 1941.
&

8. Taxpayers who regularly employ the accrual method of accounting should return the interest (increment in value) on United States
savings bonds as income (taxable or exempt), for Federal income or
profits tax purposes, for each tax year when and to the extent that
it is earned during tlie year according to the terms of the bonds and
in the amount indicated in the table of re&lemption values shown
thereon.
9. Mimeograph 5184 (C. B. 1941—1, 197) is revoked. Inquiries
regarding this mimeograph should refer to the number tliereof and
the symbols IT: TM.
GUY

T.

ISELImRINO,

Commi88i

19.22 (b) (4) —4: Intei Tst upon United
States obl igatinns.

SEOTION

&)

f(er.

1942—11;11023

I. T. 35)38

INTERNAL REVENUE CODE.

Interest which accrued on Treasury notes of Tax Series A —1943,
A—
1944, and Ij-1944, after f)t&rchtase constitutes taxable income, for Irederal income tax purposes, only when constructively
received by the purchaser or his estate through acceptance of the
notes and accrued interest thereon by a collector of internal revenue
in pnyn1ent of Irederal income, estate, or gift tnxes. This rule is
e&Iunjjy applicable whether the purchaser or his estate mal-es returns on the cash receipts and disbursement= basis or on the nccru;il
basis.
Anv in(& rest realized u lii&h had accrued on the notes when they
nnd wits included in the purchase price thereof, is
w& re purchased,
not income to the purchaser or his estate but is a recovery of capital.

8—1943,

+dvjcc is requested relative to the proper tre;Itment. for Federal
incolne I;Ix purl)&ines, of interest whicl) accrue&1 on Treasury notes of
A-1948, Il —19-j;&, A —1944, n lid 13—1944.

The notes are sold at par and accrued interest, one (calendar)
Inonth's interest being added to par each month after august. 1941, in
the case of Treasury notes of Tax Series A —
1948 and B—1948, and after
January, 1942, in the case of Treasury notes of Tax Series A —1944
and B—
1944, and the total (of par and such accrued interest at the
time of purchase) is the purchase price, or cost, of the note. The
notes will be redeemed for cash at the purchase price at or before
Tax Series A —1948 and B—1948 notes will mature August
maturity.
1, 1948, and Tax Series A —1944 and B—1944 notes will mature January
1, 1944. The notes may be accepted in payment of income taxes (current and back personal and corporation income taxes, and excess
profits taxes), and estate and gift taxes (current and back) at par and
accrued interest to the month, inclusive, in which presented (but no
accrual beyond the maturity date). Section 471.1 of Treasury Decision 5109 [page 859, this Bulletin] provides that "The notes may be
accepted only in payment of income, estate, and gift taxes (current
and back) due from the original purchaser thereof or his estate. "
The purchaser of' such notes will not be entitled to any interest thereon
after purchase unless the notes are used for the purpose stated. Accordingly, no interest will accrue on the notes after their purchase
unless and until they are accepted in payment of Federal income,
estate, and/or gift taxes, owed by the purchaser or his estate.
In view of the foregoing, it is held that interest which accrued
on Treasury notes of Tax Se~ries A —1948, B—
1944, and B—
1944,
1948, A —
after pwrchcue constitutes taxable income, for Federal income tax
received by the purchaser of
purposes, only when constructively
the notes or his estate through acceptance of the notes and accrued
interest thereon by a ollector of internal revenue in payment of
Fecleral income, estate, or gift, taxes, owed by the purchaser or his
estate. This rule is equally applicable whether the purchaser or his
estate makes returns on the cash receipts and disbursements basis
or on the accrual basis. In the case of the former, such interest.
is receive~1, in effect or constructively, hy being applied in payment
of taxes owed, and in the case of the latter such interest accrues
when so applied but not until then.
Any interest which had accruecl on the notes when they were
purchased, and which was included in their purchase price, is not
income to the purchaser or his estate in any event, i. e., whether
realized through cash redemption of the notes or through their
acceptance in payment of taxes, but when realized is a recovery
of that part of the capital investecl in the notes.

—

SECTION 23 (a ) . DEDUCTIONS FROM GROSS
INCOME: EXPENSES.
1: Business expenses.
SEcTIoN 19.28(a) —
INTERNAL IIEVENDE CODE.

Amount of special tax imposed on coin-operated amusement and
gaming devices paid by owner of device to occupant of premises
on which device is locatecl.
(See I. T. 8589. page 71.)

41
SEcTioN 19.23(a) —1: Business expenses.

(Also Section 23(1), Section 19.23(1) —1.)

[$ 19.23(a) —l.

1942—13—11035
I. T. 8541

IRTEKXAL REVEVDE CODE.

Rural mail carriers may not be allowed, for Federal income tax
purposes, a minimum deduction of o cents a mile for the use of their
automobiles in the delivery of mail. Evidence to support deductions
covering business expenses and depreciation with respect to such
use is required.

Advice is requested regarding the allowance for Federal income tax
purposes of a uniform minimum deduction of 5 cents a mile to cover
the expense of operation and maintenance of automobiles owned and
used by carriers on rural mail routes.
It is stated that the Post Ofllce Department makes an allowance of
5 cents a mile for the maintenance of automobiles used in delivering
mail, and that this allowance was fixed after extensive heariii«s before
Congressional committees and consideration of evidence subniitted to
prove that the actual cost of maintenance is in excess of 5 cents a mile.
The Bureau is requested to permit a minimum deduction of 5 cents a
mile without the necessity of proving the expenses actually incurred.
Request is also made that any carrier who presents facts to justify a
greater allowance be permitted to deduct such amount.
Section 22(a) of the Internal Revenue Code provides in part that
gross income includes gains, profits, and income derived froin salaries,
wages, or compensation for personal service, of whatever kind nnd in
whatever form paid, or from professions, vocations, trades, or busiUnder
nesses, . etc. , and income derived from any source whatever.
this general definition, the amount of 5 cents a mile paid by the Post
Oflice Department to a rural mail carrier for the maintenance of his
automobile used in carrying on his business is includible in gross
income for Federal income tax purposes.
Section 23(a) 1 of the Code provides in part that in computing net
income there shall be allowed as deductions all the ordmary and
necessary expenses paid or incurred during the taxable year in carrying on any trade or business. Section 19.23(a) —1 of Regulations 103
provides in part that among the items included in business expenses
nre operating expenses of automobiles used in the taxpayer's trade or
business. Section 23(1) of the Code provides in part for the deduction
of a reasonable allowance for the exhaustion, wear nnd tear of property used in the trade or business. Section 19.23(1)—5 of Regulations
103 provides, however, that the burden of proof will rest upon the
taxpayer to sustain the deduction claimed. These provisions of law
and regulations give to the taxpayer the right to deduct all expenses
and a reasonable amount of depreciation incurred in connection with
the operation of his automobile in the performance of his duties ns n
rural mail carrier during the taxable year. Although the Code provides for deductions of business expenses and depreciation, the amount
of each claimed deduction to be allowed is a question of fact which
must bc supported by proper evidence that the amount claimed wns
actually paid or incurred ln the taxable yi nr in connection with the
It is the clear intent of the lnw and regulations
carrjer~s business.
that only those deductions which the taxpayer is nble to prov& mny bc

$

19.23(a) —1.]

allowed, and, therefore, no fixed minimum amount may be recogniyed
as an allowable deduction.
In view of the foregoing, it is held that rural mail carriers may not
be alloived a, minimum deduction of 5 cents a mile for the use of their
automobiles for business purposes; and tliat deductions claimed must
be supported by proper evidence.
SEcizoN 19.23(a) —
1: Business expenses.

1942—
21—11103
I. T. 3551

INTERNAL REVENUE CODE.

Legal expenses incurred by a State highway employee in defending himself against charges preferred against him for improper
political activities in violation of the "Hatch Act" do not constitute
allowable deductions as ordinary and necessary business expenses
under section 23(a)1 of the Internal Revenue Code.

Advice is requested whe(her legal expenses incurred by a State
highway employee under the circumstances hereinafter stated constitute allowable deductions for Federal income tax purposes as
ordinary and necessary business expenses.
The taxpayer, a civil engineer, has been employed by a State highway division for many years. In 1941 he received a letter from the
United States Civil Service Commission relative to charges that
had been preferred against him for improper political activities in
violation of the " Hatch Act.
The taxpayer denied the charges
and retained an attorney to defend him. For such services, he paid
z dollars in 1941. The taxpayer states that if he is convicted, he may
be dislnissed from his position with the highivay division.
Section 23(a)1 of the Internal Revenue Code provides that in
computing net income there shall be allowed as deductions:

"

All the ordinary

the taxable
supplied. ]

year

in carrying

and necessary expenses paid or incurred during
* * ~. [Italics
on any trade or business

In Kornhattser v. United Stotes (276 U. S., 145, T. D. 4222, C. B.
267 (1928) ) the Supreme Court of the United States held
that inhere a former partner sued his copartner for an accounting of
the receipts of a dissolved partnership and the suit was successfully
defended, the copartner may be allowed the deduction of attorney's
fees incurred in the defense of the suit. The opinion of the Court

VII—2,

reads in part as follows:

The Solicitor of Internal Revenue in a recent opinion has held that legal
by a doctor of medicine in defending a suit for malpractice
were business expenses within the meaning of the statute. In the course of
the opinion it was said that such expenditures were as much ordinary and
necessary business expenses as they would be if made by a marchant in defending an action for personal injuries caused by one of his delivery automobiles,
and that in the latter case the deduction would be allowed without question.
(C. B. V—1, page 226 (1926).)
4
s
The basis of these holdings seems to be that where a suit or action against
a taxpayer is directly connected sctth, or, as otherwise stated ~ ~ ~ proximate. y resulted from, his business, the expense incurred is a business expense
within the meaning of section 214(a), subdivision
(1), of the Act [Revenue
Act of 191S]. These rulings seem to us to be sound and the principle upon
which they rest covers the present case, ~ ~ ~ [Italics supplied. ]

exp. nses incurred

ll

The above-quoted language of section 28 (a) 1 of the Internal
Revenue Code is the same as that of section 214(a)1 of the Revenue
Act of 1918 involved in the IZornhauser case.
In order to be deductible for Federal income tax purposes, the
expenses incurred by the taxpayer in the instant case, in defending
himself against the charges preferred against him, must fall within
the provisions of section 28(a) 1 of the Internal Revenue Code, supra.
Such charges, however, did not arise out of the taxpayer's
business as a civil engineer employed by the State highway division.
The proceeding in which he is a defendant is neither directly connected with, nor did it proximately result from, his business.
(See
E'ornhauser v. Un~ted States, supra. ) It is held, therefore, that the
legal expenses incurred by the taxpayer in defending himself against
the charges referred to herein do not constitute allowable deductions
in his Federal income tax return for 1941. (See also Lloyd v. Comvrtis8ioner, 55 Fed. (2d), 842' Ct D 542' C B XI 2i 268 (1982) )
SEUTIoN

19.28(a) —11: Expenses of f&armers.
22(a), Section 19.22(a) —7.)

(Also Section

1942-7-10".8'l

I. T. 8580

IVTKRNAL REVEiVUE CODE.

The so-called penalties incurred and paid by producers under the
Agricultural Adjustment Act of 1038, as amended, upon the marlteting of certtiin crops in excess of the farm marketing quotas, are
deductible under section 23(tt) of the Internal Revenue Code as
ordinary and necessary expenses by the producers who are required
to pay such penalties. Ivhere, however, the penalty is paid by the
purchaser nnd deducted from the purchase price of the crop, the
producer should include in gross income only the amount actually
received bv him for the crop, and should take no deduction for the
penalty paid by the purchaser.

Advice is requested with respect to the deductibility, for Federal
income tax purposes, of penalties incurred and paid by producers
under the Agricultural Adjustment Act of 1988, as amended, upon
the marketing of certain crops in excess of the farm marketing
Situations which most commonly give
quotas of such commodities.
rise to this question are as follows:
1. A direct sale is made by a producer to a buyer and the buyer,
as authorized by the statute and applicable regulations of the Secretary of Agriculture issued thereunder, deducts the amount of the
penalties due on the commodity from the market price of the commodity, paying to the producer the market price less the amount of
penalty deductions.
2. The producer pays to the United States the amount of the
penalty which would be incurred with respect to the marketing of
his crop and thereafter markets that crop to a buyer, receiving from
such buyer the market price of' the commodity without any penalty

deductions.
8. The producer pays to the United States during one tax period
the amount of penalties which would be incurrecl with respect to the
marketin&& of his crop and markets that crop during a subsequent tax
period.

Under the provisions of the Agricultural Adjustment Act of 1938&
as amended, marketing quotas are in effect with respect to the marketing of wheat, cotton, tobacco, and peanuts. Farm marketing quotas
are established for each farm subject to marketing quotas, and any
marketing of a commodity from a fai'm in excess of the farm marketing quota for the respective commodity is subject to a penalty at the
ra, te prescribed by the Act. Although in each instance the purpose
of the penalty is to keep off the market during a given year excessive
supplies of the respective commodities, different methods are proThe penalty rates for the 1941
vided to accomplish this purpose.
marketing year applicable to the respective commodities are as

follows:
Wheat, per bushel
Cotton, per pound
'Pobacco, per pound
Peanuts, per pound

$0. 40

0. 07
0. 10
0. 03

law 'Xo. 74, Seventy-seventh Congress, first session, approved
.jectPublic
26, 1941, provides that in the case of wheat the producer is
to the penalty on excess ivheat, but, if the wheat is sold to a buyer
'&&lay

sub-

in the United States, the buyer is liable for the payment of the penalty
to the United States. The producer may store his wheat on the farm
or elsewhere, and also may obtain a loan on the excess wheat from the
In case wheat is stored, or placed
Conimodity Credit Corporation.
in loan ivith the Commodity Credit Corporation, the producer is required to secure the payment of the penalty on such excess wheat and
is liable for the amount of the penalty on any depletion in the amount
of wheat so stored or placed in loan. A producer having excess wheat
may, prior to the marketing of any wlieat from the farm, pay or
secure to the United States the amount of penalty due on his excess
wheat and receive a marketing card evidencing his right to market,
without collection of marketin~g quota penalties, all wheat produced
on the farm. The producer with excess wheat may also market such
wheat to a buyer without using a marketing card, and in this event
the buyer is required to pay the penalty to the United States on all
ivheat so purchased.
Under paragraph 8 of Public law No. 74, however, the buyer is authorized to deduct the amount of the penalty due
&in the wheat from the price paid to the producer.
AVith respect to cotton, it is stated that the producer is subject to
the penalty, but, if the sale is to a buyer or other person in the United
States, the penalty is required to be reniitted by such buyer or other
person to the United States. The buyer may deduct the amount of
penalty from the price paid to the producer.
In the case of cotton.
the penalty is collected only upon the marketing of cotton in excess
of a farm marketing quota, and thus the producer may market his
full quota without paymg any penalty.
It is only when he markets
cotton in excess of the quota that penalties are incurred.
The producer may, however, secure the payment of penalties to the United
States, and in this event it is possible that the penalties will be paid in
one tax period and the cotton marketed in another such period.
The methods provided in the case of tobacco and peanuts are
similar to the method used with respect to wheat.
It is contended that the penalties imposed under the Agricultural
A&t of 1938, as amended, differ importantly
Adjustment
from or-
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dinary penalties in that the marketing of excess ~heat, cotton& tobacco, or peanuts is permissible under the Act upon the payment of
the marketing penalty, whereas ordinarily a "penalty" is impi&sed
as a punishment for an act of commission or omission; that the
payment of the penalty imposed by the Agricultural Adjustment
Act, as amended, legalizes the act with respect to which it is imposed.
while ordinarily the payment of a "penalty" leaves the act with
respect to which it wns imposed none the less wrong; and that the
marketing penalties prescribed by the act are remedial and not
punitive in nature.
Sections 708(a) and 711 of the regulations pertaining to marketing quotas for the 1941 crops issued on July lo, 1941, by the United
States Department of Agriculture, Agricultural Adjustment Administration, provide in part:
Ssc. 703. Payment of penalties by producers.
(a) 1'reduce&. s liable for payment of penalties. Each producer having an

—

interest in the wheat produced in 1941 on any farm for which a farm marketing excess is determined shall be liable to pay the amount of the penalty on
the farm marketing excess. The amormt of the penalty which any protlucer
shall pay shall nevertheless be rednced l&y the amount of the penalty which is
paid by another producer or a buyer of wheat produced on the farm.
SEc. 711. Report of eiolations and court pro& ee&ll nys to collect
penalty.
It shall be the duty of the county committee to report in writing to the
State committee each case of failure or refusal to pay the penalty or to remit
the same to the Secretary of Agriculture when collected. It shall be the duty
of the State committee to report each such case in writing in quadruplicate
to the United States Department of Agriculture with a view to the institution
of proceedings by the Uniterl States attorney for the appropriate clistrict, under
the direction of the Attorney General of the United States, to collect the penaliies, as provided in section 376 of the Act. (Sec. 376, 62 Stat. , 66, 7 U. S. U. ,
1376.)
Amounts paid as penalties for violation of statutes have been held
tc be nondeductible for Federal income tax purposes either on the

ground that such expenditures are not a necessary incident to the
operation of a business or on the ground of public policy. (+ee
18 B. T. A. , 101.
Di&trronffhs Bui7olin&f Llaterial Co. v Commissioner,
affirmed 47 Fed. (od), 178, Ct. D. 297, C. B. X—1, '397 (1931), and
Great Northern Eoiln&ay Co. v. Commissioner, 40 Fed. (2d), 37o;
see also
C. M. 11858, C. B. XII—1, 99 (1%3) in which it is held
that penalty payments in connection with income taxes, whether on
account of negligence, delinquency, or fraud, are not deductible from
gross income. )
Although the amounts paid by the producer are designated as penalties in the statute and regulations referred to above, it appears
that the purpose of the statute is to place a charge against the
producer on the sale of the commodity which was produced in excess
of the quota. The statute does not prohibit, producers from prod!icing the commodity, but merely places a charge on the excess of the
The so-called penalties are not paid
quota produced and marketed.
for the violation of, or noncompliance with. a statute or regulation
or for any illegal act, but are paid for the purpose of legalizing
the marketing of the excess production, which with this condition
the statute sanctions, and are, therefore, made in compliance with
the statute. It is accordingly the view of this office that the socalled penalties nre deductible from gross income under section 23(a)

.

6.

&

$
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of the Internal Revenue Code in computing

net income as ordinary
and necessary expenses incurred in carrying on a trade or business.
In the first situation outlined above, where in a sale by a producer
to a buyer the buyer deducts the amount of the penalty due on the
commodity from its market price and pays to the producer such market
price less the penalty deducted, the producer will not be required to
include in ~&rross income the amount of such penalty deduction since he
never received such amount.
Only the amount actually received by
him for his commodity will be required to be included in gross income
and, since he did not pay the penalty on such commodity, there will be
no deduction allowable under section 28(a) of the Code for the penalty
attributable to such commodity.
In the second situation presented, the producer pays the United
States the penalty due and then sells the commodity to a buyer at
market price without any penalty deduction.
As above indicated, in
'uch case the full amount received by the producer from the buyer
should be included in his gross income a.nd a deduction should be taken
under section 28(a) of the Code for the amounts of such penalties in
computing his net income.
In the third situation presented the producer pays the United States
in one tax period the penalties which he would incur on marketing a
crop but actually markets that crop in a subsequent tax period. AVhere
a farmer reports on the basis of cash receipts and disbursements, he is
required to include in his gross income amounts received during the
year from the sale of products raised during the taxable year or prior
years (section 19.22(a) —
7, Regulations 108), and deductions may be
had only for the amounts actually expended during tlie year in carry(Section 19.28(a) —11, Regulations
ing on the business of farming.
103.) Thus, deductions for the penalties paid in one taxable period
must be taken in that, period although the products to which the penalties are attributable are not sold until a subsequent period; and the
full amount realized on sale in the subsequent period must be inclucled
in ross income for that period.
pecial provision is made in the regulations under which a farmer
may report his income when the conditions set forth therein are met.
Section 19.22(a) —7, Regulations 108, provides in part:
If a farmer is engaged in producing crops which take more than a year
from the time of planting to the time of gathering and disposing, the income
therefrom may, with the conseut of the Commissioner (see section 19.41—2), be
computed upon the crop basis; but in any such cases the entire cost of producing
the crop must be taken as a deduction for the year in which the gross income
from the crop is realized.

Section 19.23(a) —11 provides, in part:
Where a farmer is engaged in producing crops which take more than
a year from the time of planting to the process of gathering and disposal, expenses
deducted may, with the consent of Commissioner (see section 19.41—2), be determined upon the crop basis, and such deductious must be taken in the year in
which the gross income from the crop has been realized.

In the ease of a farmer who reports his income on the accrual basis,
the deduction on account of such penalties must be taken in the year
in which the penalties are incurred althouoh the products to which the
penalties are attributable are not sold un(. il a subsequent year.
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SECTION 23 (b) . DEDUCTIONS FRO~I GROSS
INCOAIE: INTEREST.

SEGTIQN

19.23(b) —1: Interest.
INTERNAL REVENUE CODE.

1942-10-11010
G. C. M. 23111

Interest charged by a broker on indebteclness due him from a
customer, uncler the usual type of margin account, is actualiy or constructively paid for I'ederal income tax purposes only as the broker
receives payments from the customer or makes collections for the
account of. the customer.
Such payments may consisi of amounts
received from (a) the collection by the broker of dividends or
interest for the account of the customer; (D) the sale by the customer
of securities held by the broker or to be received by him; or (c) the
deposit of cash by the customer.
Recommended that I. T. 3484 (C. B. 1941—
1, 207) be modifled.

Reference is made to I. T. 3484 (C. B. 1941—1, 207), relating to
deductibility of interest charged by a broker in connection ivith a
loan on a margin account where the customer's (taxpayer's) books are
kept on the cash receipts and disbursements basis. Further consideration has been given to the matter in view of a request for clarification.
of the ruling.
The last paragraph of I. T. 3484, supra, reads as follows:
Ordinarily, interest charged by a broker on a loan to a customer reduces
any credit the customer may have which is otherwise available for withdrawal
by him on the date on which the interest charge is made. When a customer' s
withdrawable credit is thus reduced at any time within the taxable year, payment
of interest has been effected. If the withdrawable credit of the customer-taxpayer
reporting income on the cash receipts and disbursements basis is insniflcient to
cover the entire interest charge, he is entitled to a deduction only to the extent
that such credit offsets the interest charge. No deduction may be allowed for
interest charges which have nnt been thus offset by withdrawable credit, regardless oi' the fact that on the date on which the interest charge is made, or at the
value of collateral held by
encl of the customer's taxable year, the then'marlcet
the broker may be sufficient to cover the amount of the loan owing to the brolcer
plus the accrued interest thereon. The mere reduction in the taxpayer's equity
in the securities held by the broker does not constitute constructive payment
of the interest.

In the request for clarification of the ruling, a brief description of
the sa. lient characteris(, ics of the usual margin account is stated as
follows:
When a customer (taxpayer) purchases securities through a broker and
deposits with the broker only a portion of the purchase price, a margin account is
created. This partial payment is commonly known as margin. The minimum
amount of margin that a broker can or will accept is governed by rules prnmu!gated by the Federal Reserve Bnard, the rules of the stock exchange or exchanges of which the broker is a member, and in some cases by the broker's own
The account is operated under an agreement known as
special requirements.
customer's agreement. "
The margin account as recorded on the brolcer's books reflects the debit balance, representing the amount loaned to the customer, and the securities held as
co]latera!. From both the customer's and the broker's standpoint these are relatively unimportant and merely contribute to the all-important element of equity,
that is, the amount by which the value of the collateral exceeds the debit balance
in the account.
The debit balance in the account is increased bv:
(a) the charging of interest by the broker;
by the broker;
(5) the char ing of a service charge
of securities by the customer;
(c) the aclditional purchase
(d) the withclrawal of cash by the customer.

"
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The debit balance in the account is decreased by'.
(a) the collection by the broker oi dividends or interest for the account of the
customer;
(b) the sale by the customer of securities held by the broker or to be received
by him;
(c) the deposit of cash by the customer, either in answer to a eall from the
broker for additional margin or voluntarily by the customer.
Under the terms of the "customer's agreement" the broker has the right to
refuse to permit an increase in the debit balance and to demand that it be reduced. Whether he exercises either of these rights usually depeuds upon the
equity contained in the account and not upon the fact that dividends or interest
have been collected for the customer, or that other credits have been passed to
the account.
When the debit balance is decreased in a margin account, the equity in the
account increases. An increase in the value of the collateral would have exactly
the same effect. Conversely, an increase in the debit Qalance or a decrease in the
value of the collateral would decrease the equity. Equity in a margin account
is an integral part thereof

The "customer's agreement" in this case contains provisions reading as follows:
4. All moneys, securities, commodities, or other property which you may at any
time be carrying for the undersigned or which may at any time be in vour
possession for any purpose, including safekeeping, shall be subject to a general

lien for the discharge of all obligations of the undersigned to you, irrespective
of whether or not you have made advances in connection with such securities,
commodities, or other property, and irrespective of the ~umber of accounts the
undersigned may have with you.
5. All securities and commodities, or any other property, now or hereafter
held bv you, or carried by you for the undersigned
(either individually or
jointly with others), or deposited to secure the same, may from time to time and
without notice to me, be carried in your general loans and may be pledged, reseparately or in common with other
pledged, hypothecated or rehypothecated,
securities and commodities or any other property, for the sum due to you thereon
or for a greater sum and without retaining in your possession and control for
delivery a like amount of similar securities or commodities.
6. Debit balances of the accounts of the undersigned shall be charged with
interest, in accordance with vour usual custom, and with any increases in rates
caused by money market conditions, and with such other charges as you may
make to cover vour facilities and extra services.
7. You are hereby authorized, in your discretion, should the undersigned die
or should you for anv reason whatsoever deem it necessary for your protection,
to sell any or all of the securities and commodities or other property which may
be in your possession, or which you may be carrying for the undersigned

11. At any
notice to the
commodities,
any accounts

time and from time to time, in your discretion, you may without
undersigned, apply and/or transfer any or all moneys, securities,
and/or other property of the undersigned interchangeably
between
of the undersigned (other than from regulated commodity accounts).

In the case of such margin account, any interest charged by the
broker increases t]ie indebtedness of the customer to the broker. If
the broker deems the collateral sufficient security for such increased
debt, payment of the interest charged may be postponed. Payment of
interest charges, as well as other charges serving to increase the debt,
is efFected by receipt of amounts by the broker from the customer or
from others for the account of the customer. Such receipts by the
broker are reflected by credits to the customer's account which serve
to decrease his debit balance. That is, such credits reflect payments
by the customer, thereby reducing his then outstanding indebtedness
to the broker. In the absence of agreement to the contrary, such credits
to the customer's account should be first applied as payment of interest previously charged by the broker. The excess of such credits
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over interest due should then be applied in payment of the principal of
the debt. Charges by the broker subsequent to such payments in turn
increase the debt. A simultaneous exchange of money or checks by the
customer and broker should be regarded as a nullity for Federal
income tax purposes.
Essentially, a margin account establishes a debtor-creditor relationship between the customer and the broker. The fact that the collateral
has a value in excess of that required, thereby creating what is sometimes referred to as a withdrawable balance" in the customer's favor,
reflects a favorable equity status rather than an actual or constructiI e
payment of any kind. . That is, such a balance merely enables the
customer to increase his debt to the broker without furIIishing addi(ional collateral. Such increase of debt results from (a) the charging of interest by the broker; (lI) the charging of a service charge b~y
the broker; (c) the purchase of' additional securities by the customer;
or (d) the withdrawal of cash by the customer.
In cases in which a customer maintains more than one margin account with the same broker, interest charged to one account is not paid
by a credit of that amount from another account if the total indebtedness of the customer is in eff'ect increased by the interest charged. Such
bookkeeping entries merely serve to transfer the interest ch~arge frone
one account to another.
In view of the foregoiII«, it is the opinion of this Ofhce that, interest
charged by a broker on indebtedness due him from the customer, under
the usual type of margin account. is actually or constructively paid
for Federal income tax purposes only as the broker receives payments
from the customer or makes collections for the account of the customer.
As indicated by the above-quoted statement, such payments may consist. of amounts received from
(a) 'the collection by the broker of
dividends or interest for the account of the customer; (b) the sale by
the customer of securities held by the broker or to be I eceived by him;
(e) the deposit ot cash by the customer, either in answer to a call from
the broker for additional margin or voluntarily.
It is recommended tlrat I. T. 3484, supra, be moclifie&1 to accord with
the conclusions reached herein.

"

—

—

J. P. )VEVI HEI.,

Cliief ('ounsel, Bi»'eou of lIIfeI'n«l
SEGTIDN

19.28(b) —1: Interest.
ivTERNwi. RrvENUE conr. .

&

I

enue.

1942—10-11011
I. T. 3536

In view of (r. C. M. 28111, page 47, this Bulletin), I. T. 3084 (C. B.
1941—1, 207) is modified to accord with the conclusions reached therein.
19.28(b) —1: Interest.
(Also Section 22(b), Sec(ion 19.22(b) (2) —2. )

SEcTION

1942—14—11046
I. T. 3545

INTI:Ieval. RI'. vI'. . ii'E CODE.

The amount designated as interest by section 12(b) of the Civil
hervice Retirement Act, which is required to be paid by a reinstated
civil service employee, is not deductible as interest paid on indebtedness under section 23(b) of the Internal Revenue Code.
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Advice is requested whether the interest on amounts redepostted
with the Government by a reinstated civil service employee is an
allowable deduction, for Federal income tax purposes, under section
23(b) of the Internal Revenue Code.
Section 12(b) of the Civil Service Retirement Act provides that
all money returned to an employee upon his resignation from the
service must, upon reinstatement, retransfer, or reappointment to a
osition within the purview of the Act, be redeposited with interest
efore any such employee may derive any benefits under the Act, but
interest shall not be required covering any period of separation from
the service. The amount refunded is subject to 4 per cent interest,
compounded on June 30 of each year, from date of reemployment
in a position subject to the Retirement Act, and must be paid before
the employee is eligible for certain retirement benefits. The red. , posit may be made in a lump sum or by installment payments.
Under the provisions of section 23(b) of the Internal Revenue
Code there is allowed a deduction for all interest paid or accrued
within the taxable year on indebtedness, except on indebtedness incurred to purchase or carry certain obligations the interest upon
which is exempt from taxation.
Interest has been defined to be compensation for the use of borrowed money or for the forbearance of money legally due. Under
the Internal Revenue Code, interest, as a deductible item in computing taxable net incolne, means an amount paid on an unconditional and legally enforceable obligation for the payment of money.
See Atctenreith v. Commissioner, 115 Fed. (2d), 856; Dccrciel Bros.
o. v. Cotrvmissiouer, 28 Fed. (2d), 761.)
Accordingly, it is held that the amount designated as interest by
section 12(b) of the Civil Service Retirement Act, which is required
to be paid by a reinstated civil service employee, is not deductible as
interest paid on indebtedness under section 23(b) of the Internal
Revenue Code.

—

SECTION 23(c). DEDUCTIONS FROM GROSS
INCOME: TAXES GENERALLY.

1:

SEcTIoN 19.23(c) — Taxes.
~TERNAL RFvENDE CODE

1M2 —
1—10946
G. C. M. 22998

AND REvENDE ACTS OF 1028, 1932,
AND 1938.

]934, 1036,

The tax of 4 ccats per gallon on gasoline and motor fuel imposed
State of Louisiana under the provisions of Act No. 6 of the
extra session of'1928, the additional tax of 1 cent per gallon imposed
under the provisions of Act No. 1 of the extra session of 1930, and
the tax of 2 cents per gallon imposed under the provisions of Act
No. 87 of the session of 1936 in lieu of the taxes previously imposed
by the parishes and the city of New Orleans are deductible by the
dealer who pays them. If, however, the taxes are added to or made
6 part of the business expense of the dealer, or are otherwise used
to reduce his net income. they are not deductible separately as taxes.
G. (". 51. 8936 (C. B. N —1, 110 (1931) ) and G. C. M. 14970 (C. B.
XIV-2, 69 (1935)) revoked.
by the

In view of decisions of the Supreme Court of Louisiana, relating
to the gasoline and motor fuel taxes imposed by that State, this OKce
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has reconsidered the conclusions reached in G. C. M. 8936 (C. B. X—1.
110 (1931)) and G. C. M. 14970 (C. B. XIV—2, 69 (1935) ).
In those rulings consideration was given to the deductibility, for
Federal income tax purposes, of a tax of 4 cents per gallon imposed
upon "all gasoline and motor fuel sold, used, or consumed in the
State of Louisiana for domestic consumption" (Act No. 6 of the
extra session of 1928, as amended, Louisiana General Statutes Dart,
1939, chapter 48), and to the deductibility of an additional tax of
1 cent per gallon imposed under the authority of Article VI —
A of the
Constitution of Louisiana, as added by Act No. 1 of the extra session
of 1930. It was held that these gasoline and motor fuel taxes were

—

deductible by the consumer.
Since the publication of those rulings, the Suprelne Court of
Louisiana has held that these gasoline and motor fuel taxes are
imposed upon the dealer. In State v, Standard Oil Co. 0/ Louisiana
(190 La. , 338, 182 So., 531) the court made the follovving statements:

It is argued that, while the dealer in gasoline is made primarily responsible
for the tax, yet the tax is in reality paid by the consumer and not by the
In support
dealer, and that the dealers are tax collectors and not taxpayers.
of this argument the State offered in evidence invoices sent out by the defendant
to filling station operators, showing the tax as a separate item. There were
also introduced photographs of placards displayed at these filling stations showing the segregation of the tax from the price of gasoline. The intended purpose of these offerings was to show that the tax is collected from the consumer
when the commodity is sold at retail. It is said in brief that the dealers
collect the tax from the consumers and remit it to the State.
The contention now made by counsel for the State that gasoline tax is a
"consumer tax" paid by the consuming public and that the dealers are tax
collectors and not taxpayers, is in the teeth of all tho statutes and contrary to
decisions of this court and recent decisions of the Federal
numerous
courts.
In practice the retail dealers merely added the amount of the tax to the price
of the gasoline, or "passed it on" to the consumer. That is the practice of
all dealers in cases of this kind. In State v. IVtlson ck Co. (179 La. , 648, 151
So., 636, 638) the court had occasion to discuss the question whether a franchise
tax is in fact a consumer tax when the amount of the tax is "passed on" to
In speaking of the tax, this court said (page 638):
the consumer.
"The tax is laid on the manufacturer, wholesaler, or .jobber, and remains on
him. It does not pass to the purchaser of the merchandise, although incorporated in the bill to him, whether it appear on the bill separately or not. The
purchaser does not pay the tax, although he may pay the vendor "more for the
goods, because of the vendor's obligation to pay it, but that is all.
kl

4

The fact that this
post notices showing
can not be construed
cause, as a matter of
of such notices was
affect the law.

defendant required operators of its filling stations to
a segregation of the price of gasoline from the tax
as shifting the tax from the dealer to the consumer, belaw, the dealer is required to pay the tax. The posting
merely a matter of business practice which could not

The conclusion reached in the Standard Oil Co. case, supra, is
consistent, with the reasoning of the Louisiana Supreme Court in
other recent cases. In State v. Sinclair~ Eefining Co. (195 La. , 288,
196 So., 349) the court held that dealers iu gasoline or other motor
vehicle fuel mu. t pay the tax and that it is measured by the total
gallonage manufactured or imported into the Slate for sale, use, or
consumption therein and not, by the gallonage actually sold, used,
or consumed.
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In view of the foregoing, it is held that for Federal income tax
purposes the Louisiana gasoline and motor fuel taxes are not deductible by the consumer but are deductible by the dealer who pays them.
If, however, the taxes are added to or made a part of the business expense of tlie dealer, or are otherwise used to reduce his net income,
they are not deductible separately by him as taxes. Accordingly,
G. C. M. 8936 and G. C. M. 14970, supra, are revoked.
The conclusion reached herein is applicable also to the additional
gasoline and motor fuel tax of 2 cents per gallon which is imposed
Dart, 1939, chapby Act No. 87 of 1%6 (Louisiana General Statutes
ter 49) in lieu of the taxes previously levied by the parishes and by
the city of New Orleans for the reason that the relevant provisions
are substantially
the same as those of the taxes hereinbefore
considered.

—

J. P. AVENCnZX. ,

Chief Couneel, Bureau of IIIterna/ Revenue.
SEOTION

19.23 (c)—1: 'I';lxes.
INTKRVAD REVENUE CODE.

British" blocked accounts
paid or accrued.
SEOTION

' as related

to deductions for British taxes
(See Mim. 5297, page 84. )
1942—'0-10960
I. T. 3526

19.2:3(c)—1: T;ixes.

INTI.'RNAI, RKVKNUE CODE AND REVENUE ACTS OF 19'-'8,

I 982,

1884, 1886, AND

1998.

G. G. N. 22998 (page 90, this Bulletin), holding that certain Louisiana gasoline and motor fuel taxes are deductible for Federal incolne
tax purposes by the dealer and not by the consumer, will be applied
only to the taxable year 1941 and subsequent taxable years,

In G. C. M. 8936 (C. B. X—1, 110 (1%1)) and G. C. M. 14970
(C. B. XIV—2, 69 (1%5) ) considei ation was given to the deductibility
for Federal income tax purposes of a tax of 4 cents per gallon

upon "all gasoline and motor fuel sold. used or consumed
State of Louisiana, for domestic consumption" (Act No. 6 of
the ('xtra session of 1928, as amended, Louisiana General Statutes—
Dart, 1%9, chapter 48), and to the deductibility of an additional tax
of 1 cent per gallon imposed under the authority of Article VI—A
of the Constitution of Louisiana, as added by Act No. 1 of the
extra session of 1980, and it was held that the taxes imposed were
Since the publication of G. C. M. 8936,
deductible by the consumer.
supra, a.nd G. C. IL 14970, supra, the Supreme Court of the State of
Louisiana has held. that such gasoline and motor fuel taxes are
imposed upon the dealer.
(See State v. 8tandard Oil Co. of Loui8iana, 190 La. , 388, 182 So., 531, and 8tate v. Sinclair Refining Co.,
195 La 288~ 196 So 349 )
In view of the aforesaid decisions of the Supreme Court of the
State of Louisiana, G. C. Il. 8936, supra, and G. C. M. 14970, supra,
have been revoked by G. C. M. 22998 (page 50, this Bulletin), which
held that for Federal income tax purposes the taxes in question are not.
iniposed
in the

~

y
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deductible by the consumer but are deductible by the dealer who
pays them. G C. Af. 22998, supra, held also that the conchiiion
reached therein is applicable to the additional gasoline and motor
fuel fax of 2 cents per gallon which is levied by Act Xo. 87 of 1936
(Louisiana General Statutes Dart, , 1939 chapter 49), in lieu of. the
taxes previously levied by the parishes anh by the city of Xew Orleans.
Pursuant to authoritv contained in section 3791(b) of the Internal
Revenue Code, (». C. M. 22998, supra, vill be applied only to the
taxable year 1941 and subsequent taxable years.

—

D. CANN.
of Internal Reuenue.

NORMAN

Approved

Acting Commissioner
December 29, 1941.

HERBERT

E. GASTON,

Acting 8ecretary of the Treasury.
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SEcTIoN 19.23(c) — Taxes.
INTERNAI,

1942-4-10964

I. T. 3527

REVENUE CODE AND REVENUE ACT OF 1028.

New York City real estate taxes accrue at the time when, under
the charter of the city of New York, the real property assessment
rolls are delivered to the collecting officer with warrants attached

authorizing collection of the taxes.
Nonacquiescence
(C. B. 1940—1, 5)
Co. v. Commissioner
(41 B. T. A'. ,
—
(C. B. XIII 2, 189 (1934) ), revoked,
84) modified to the extent that it
expressed herein.

in H. E. 8 3I. E. 1&rrahrimer
249), withdrawn; I. T. 2884
and I. T. 8328 (C. B. 1989—2,
is in conflict with the views

Reference is made to I. T. 2834 (C. B. XIII—2, 189 (1934) ), svherein
it was held that in the case of a vendor and a vendee of real property
I» Nesv York City, under the provisions of the charter of that city.
the ownership of the real property on May 1 and November 1 of
each year was the event which determined the liability for the taxes
thereon, and that the taxes accrued, for I&'ederal income tax purposes,
on those dates.
The position so taken was based on the fact that the charter of the
city of New York then in effect provided for the fixin~ of the taxable
status of all real property assessable for taxation in tPiat city for the
succeeding fiscal year on the 1st day of October in each year; for the
delivery to the board of aldermen on March 1 of cert, ified assessment
rolls; for the fixing by the board of the tax rate and the delivery
to the city collector, on or before March 20, of the assessment rolli,
with warrants attached, directing the city collector to collect from
the persons named in the assessment rolls the sums nlentioned opposite their names; and that real property taxes sho»ld become due and
payable, in equal parts, on May 1 and November 1, and should be
and become liens on real property and should be deemed to be charge.
thereon on those dates "and not earlier
Reference is also made to I. T. 3328 (C. B. 1939—2. 84), wherein it
svas held that under the chtrter of the city of Xew York, effective
,January 1, 1938, real estate taxes accr»ed for Federal income tax
purposes, for the fiscal period .January 1, 1939, to June 30, 1939, o»
April 1. 1939, and ('hat for the fiscal vm» beginning Julv

and subsequent fiscal years, one-half of such taxes accrued on Octo)~r
1 and one-half on April 1. The difference between the accrual date
as determined in I. T. 2884, supra, and the accrual date as determined
in I. T. 3828, supra, was due to the fact that in the later charter of
the city of' New York it was provided that the taxes on real estate
became due and payable on October 1 and Apri11 and became liens on
the real property and should be deemed to be charges thereon on
those dates (instead of on May 1 and November 1 as provided in the
earlier charter). Iiowever, the position taken in I. T. 8828, supra,
was in principle the same as the position taken in I. T. 2884, supra,
and the later ruling, in effect, constituted an affirmance of the earlier
ruling.
It may be stated that the position taken in T. 2884, supra, and
I. T. 8828, supra, is in accord with the position taken by the Board of
Tax Appeals in its memorandum opinions in Tgth Street Apartment
Corporation v. Commissio ner (Docket No. 52142, June 28, 1983, and
May 10, 1984), and in 79th Street Apartment Corporation v. Commissioner (Docket No. 52170, June 28, 1988, and May 10, 1934). However, in the case of the S. E. cC 'V. E. Bernheimer Co. v. Commissioner
(41 B. T. A. , 249, nonacquiescence, C. B. 1940—1, 5), which involved
the question of the accrual date of New York City real property
taxes, the Board did not follow the position taken by it in its
memorandum
opinions in 7)th Street Apartment
Corporation v.
Commissioner, supra, and the 79th Street Apartment Corporation v.
Commissioner, supra, but held, in effect, that such taxes accrued
for Federal income tax purposes before the end of March when the
tax bills are sent out. The facts in the Bernheimer case were briefly
as follows: The taxpayer, which was in the real estate business in
New York City, and which f' or the year 1984 and prior years kept
its books and filed its returns on a calendar year basis, on May 8,
1985, received permission from the Commissioner to change its accounting period to a fiscal year ending September 80. In December,
1935, the taxpayer, which kept its books and prepared its income tax
returns on the accrual basis, filed its income tax return for the period
January 1, 1985, to September 80, 1985. It included in its deductions,
in addition to New York City real estate taxes for the period January 1, 1985, to June 80, 1985, which were not questioned by the
Bureau, New York City real estate taxes on this property for the
period July 1, 1985, to September 80, 1985, on the theory that these
taxes were properly accruable in the taxable period ended September
80, 1985. The Commissioner disallowed the deduction in view of
the fact that under I. T. 2884, supra, and
T. 8828, supra, these taxes
were not accruable until October 1, 1985. The taxes zn dispute consisted in part of taxes in the amount of $29,064.60 on property owned
by the taxpayer, which taxes, although they were accrued by the taxpayer for the period ended September 30, 1985, had not been paid by
that date. The other portion of the disputed deduction consisted of
tax payments in the amount of $10,011 representing taxes on property
The mortgage was in default and, pursuant
subject to a mortgage.
to an agreement with the New York State Mortgage Commission,
the taxpayer paid to the commission monthly one-twelfth of the
interest, taxes, water rates. and assessments on the premises. Dur-

I.
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ing the months of July. August, and S«ptember the taxpayer paid
to the otortga«e Commission taxes in the amount of +10,011.
The Board in allotting the deduction of the total amount of taxes
so accrued by the taxpayer for the period endecl September 80, 193o,
representing the taxes on its property for the period Julr 1, 1935,
to September 30, 1985, stated in part as follows:
The Board has held in certain cas«s that taxes accrue on the date when thev
become a lien on the property.
See JIinnie JI. Coward (39 B. T. A. , 1158) ami
caies there cited. This is not, hosvever, a test of unirersal applicability. (IIenry
J. Burchell, Jr., Ierecutor, 41 B. T. A. , 55. ) * * * In the A»derson case
[Uniterl States v. 4nderson, 269 B. S., 422] the Supreme ('. ourt obsetwed:
"Only a word need be said with reference to the contention that the taz
and sold in 1916 did not accrue until 1917. I»
upon munitions manufactured
a technical legal se»se it may be argued that a taz does not accrue until it
has been assessed and becomes due; but it is also true that in adrance of the
assessment of a tax all the events may occur which fiz the amount of the
tax and determine the liability of the tazparer to pay it.
The statutes here involved [the provisions of the charter of ivew York Citv]
provide for the deliverv to the boartl of altlermen on March 1 of the certified
assessment rolls, the fixing bv the board of the tax rate, the extension of the
amounts to be paid, and the delivery to the city collector on or before March 20
They further
of the assessnsent rolls, with collection warrants annexed.
provide that all taxes upou real estate for 1935 and 1936 shall be due and
payable in two installnrents, respectively, April 1 and October 1, and that such
tares shall be and become liens on the r«spective days when they become due
and pavable and not earlier, provid«il, h»wever, that if there be no delinquent
taxes a taxpayer may anticipate later paynrents and pay any subsequently due
payment »t the time of making the hr. t payt»«»t, or at anr time prior to October
1, and receive a discount thereon. It is stipulat«d as a fact that the taz bills
ar«sent to the taxpayers during the month of March.
In the light of th«sc stat»tour provisions, certain conclusions emerge.
It is
obvious that b«fore the end of Alarch when the tax bills are sent out all the
events "which fix the amount of the taz and deternrine the liability of the
have occurred, therebv satisfyi»g the test laid down in
tazpaver to pay
United States r. Anderson.
It is equally clear that although the second half
of the taxes is not techuically "clue and payable" until October 1, this provision l»ses all force if the tazpayer elects to anticipate the due date and pav
the second half before October 1. From this it also follows that the fact that
a lien for the second half does not attach until October 1, can not in this case
If a taxpayer paid the second half of his taxe- before October 1,
be controlling.
no lien wouhl ever attach.
Tur»ing to the facts, we find that the taxes due from petitioner on October I,
for the period July 1 to September 30. 193'i. as to property inrolred in the
first issue had been finally fixed and determined in March. Tazpayer had
received official notice of the same in the form of a bill from the collector,
dated %larch 26, 1935. The tax bill, on its face, carried notices of the right to
Though they were not technically due until October 1,
anticipate payment.
petitioner, in the light of the facts, accrued them on its bool's prior to that
date. This action we believe to have been proper and to hare been in accord
with the principles of accrual accountancy.
(See United Slates v. Anderson,
supra. ) On this point we reverse the Commissioner.

"

it"

The Board's decision in the Bernheimer case, which is contrary to
taken in I. T. 2884, supra, and I. T. 3328, supra, was
the Circuit Court of Appeals for the Second Circuit in
opinion (121 Fed. (2d), 454) dated July 7, ]N1, on the
the decision of the Supreme Court of the United States
1,
in l'nt'teet States r. Ann'erson (269 U. S., 422, T. D. 3S89, C. B. V—
1(9 (1926) ). and of the decision of the Circuit Court of Appeals
for the Fit'th Circuit in Carondelet BuPChng Co., Inc. , r. Fantenot
the position
sustained by
a per nizam
authority of

(111 Fed. (2d), 267).

In vieiv of the position taken by the Board in the Bernheimer case
to the eGect that Xeiv York City real property taxes accrue "before
the end of March when the tax bills are sent out, which position
has been approved by the Circuit Court of Appeals for the Second
Circuit, it is apparent that the Bureau's position that New York
City re~al property taxes accrue as of October 1 ancl April 1 of each
year can not be sustained. It is believed that the Bureau should now
take a position, relative to the accrual date of New York City real
property taxes, consistent with the position taken by the Board and
the Circuit Court of Appeals for the Second Circuit in the Bernheimer
the fact that the position there taken by the
case, notwithstanding
Board is contrary to the position generally taken by the Bureau that
State (or city) pr operty taxes accrue on the date as of ivhich the assessment of the tax is made (cf. G. C. AI. 21373, C. B. 1939—2, 82).
The Board in the Bernheimer case did not specify the exact date on
wliich New York City real estate taxes accrued, but indicated merely
that it considered that such taxes accrued in 31arch. This was suScient for the purposes of that case, since the question there involved
was whether these taxes accrued in the taxable period ended September 30, 1935. The Board's reasoning, embodying its reliance
upon its holding in Henry O'. Bijrch ell, Jr. Executor, v. Co~~i sw'oner
(41 B. T. A, 5~), which involved the consideration of special statutes
applicable to the taxation of real property in Su8olk County, N. Y.,
somewhat. similar to the provisions of the charter of New York
City considered
delivered in the Bernheiiner case, implies that it v as of the
opinion that the New York City real estate taxes accrued on or before
the 20th day of March, when (under section 923 of the charter of Xew
York City as it existed at that time) the real property assessment rolls
were
by the president of the board of aldernien of New
York City to the city collector with the proper ivarrants attached
authorizing the collector to collect the sums mentioned therein. It
is, thcrefoie, held that New York City real estate taxes accrue at the
tiine ivhen, under the charter of the City of New York, the real property assessment rolls are delivered to the proper oflicer with warrants
attached authorizing collection of the taxes. (Attention is invited
to the fact that. under section 171 of the charter of the city of New
York, eQ'ective January 1, 1938, the assessment rolls of each borough
are to be delivered by the president of 'the council to the treasurer
ivith proper warrants attached thereto on or before June 30.)
It is noted that in the Bernheimer case the taxpayer in its return for
the period January 1, 1935, to September 30, 1935, accrued, and
took a deduction for, three-fourths of the Xew York City real property
taxes due for the year 1935, and that the Board sustained the deduction. This o%ce does not consider that it follows from the fact that
the Board approved the taxpayer's deduction of three-fourths of
the ainount of its Xew York City real estate taxes for 1935, that the
Board ivas of the opinion that these taxes, notwithstanding the fact
that they accrued in Iiarch, might nevertheless be allocated on a
monthly or other periodic basis.
It is noted also that the Circuit Court of Appeals for the Second
Circuit in its per cMriarn decision alarming the Board's decision in
this case cited with approval the decision of the Circuit Court of

"
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Appeals for the Fifth Circuit in Carondelet B«i1&ling Co. v. Fonte«ot,
supra, in which that court held that a purchaser of a building in
Xeu Orleans was ntitled to a deduction for city and State taxes
on the building in an amount proportionate to that part of the year
in which it owned the building. It is not believed, however& that the
court's citation of the Carondelet case should be taken to indicate that
the court was of the opinion that taxes, accruable as of a certain
date, inay nevertheless be allocated on a monthly or other periodical
basis.
As indicated above, the decision in the Bernheimer case is contrary
to th&, general rule heretofore followed by the Bureau as to the accrual
date of real property taxes. Accordingly, that decision will not be
iven general application, but will be applied only in cases involving
ew York City real property taxes.
In view of the foregoing, non;icquiescence in the clecision of the
Board of Tax Appeals in 8. E. d': 31. E. Bernheitn&er Co, v. Comrnisst'oner, supra (C. B. 1940—
1, 5), is withdrawn, I. T. 2834, supra, is
revoked, and I. T. 8328, supra, is modified to the extent that it is in
confiict with the views expressed herein.
&
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INTERVAL REVENUE CODE.

The " declared value excess-profits tax " (originally named " excessprofits tax") imposed by section 600, Chapter 28, of the Internal
Revenue Code, as amended, and the siinilar "excess-profits tax"
imposed by section ()02 of the Revenue Act of 1968, arid by section 106
of' the Revenue Act of 1995 (before and after amendment by section
402 of the Revenue Act of 1986), paid or accrued vvithin the taxable
year, are deductible for the purposes of c&mputing corporation
"normal-tax net income" and "excess profits net income" for taxable years beginning after December 91, 1940, as well as for tax'ible
years beginning after December Hl, 1989, but before January 1, 1941;
and are also deductible for the purpose of computing "corporation
surtax net income" for taxable years beginning after December 81,
1940.
The similar "excess-profits tax" imposed by section 702 of the
Revenue Act oi' 1984, and by section 216 of the National Industrial
Recovery Act, is not deductible for the above-mentioned purposes.

Advice is requested whether the declared value excess-profits tax
imposed by section 600, Chapter 2B, of the Internal Revenue Code,
as amended, and the similar excess-profits taxes imposed by provisions
of prior Acts, are deductible for the purposes of computing corporation "normal-tax net income" (under section 13(a)2, Chapter 1B,
of the Code, as amended) and "excess profits net income" (under
section 711(a), Chapter 2E, of the Cocle, as amended) for taxable years
beginnino after December 81, 1', )39, but, before January 1, 1941, and
for taxable years beoinnin~ aftei December 31, 1940; nand for the pur(under section
pose of computing "corporation surtax net income
15(a), Chapter 1B, of the Code, as amended) for taxable years beginning after December 81, 1940.
Section 13(a)2 of the Code, as amencled, provides that the term
"normal-tax net income " means the "adjusted net income" minus
47491S'

—42

—
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a certain credit for dividends received; and section 18(a)1 of the
Code, as amended, provides that the term "adjusted net income"
means the "net income" minus a certain credit relating to interest
on obligations of the United S'tates and Government corporations.
Section 711(a) of the Code, as amended, provides that the "excess
profits net income" (for the purpose of the "excess profits tax" imposed by section 710, Chapter 2E, of the Code, as amended) for any
taxable year beginning after December 81, 1989, shall be the "normaltax net income ' as defined in section 18 (a) 2 for such year, except that
certain adjustments, not material to the questions herein presented,
shall be made.
Section 216 of the National Industrial Recovery Act, approved June
16, 1988 (48 Stat. , 195, 208), for the first time imposed upon income of
corporations an "excess-profits tax" in the determination of which
the declared value " of their capital was a basic factor; and a similar
"excess-profits tax" was imposed, successively, by section 702 of the
Revenue Act of 1984, by section 106 of the Revenue Act of 1985 (before
and after amendment by section 402 of the Revenue Act of 1986), by
section 602 of the Revenue Act of 1988, and by section 600, Chapter 2B,
of the Internal Revenue Code as originally enacted. The name of the
tax imposed by section 600 of the Code was changed to "declared
value excess-profits tax, effective February 10, 1989 (date of original
enactment of the Code), by section 506(a) of the Second Revenue Act
of 1940, in order more readily to distinguish such tax from the essentially diferent and additional "excess profits tax imposed for taxable
years beginning after December 81, 1989, by section 710 of Chapter 2E
of the Code, which subchapter was inserted in the Code by section 201
of the Second Revenue Act of 1940.
Iit so far as taxable years beginning after December 81, 1989. but
before January 1, 1941, are concerned herein, section 28(c)1 of the
Code, as amended, effective February 10, 1989 (date of original enactment of the Code), by section 506(b) of the Second Revenue Act of
1940, provided:

"

"

"

In computing

net income there shall be allowed as deductions:
Taxes paid or accrued within the taxable year, except—
Federal income, war-proflts, and excess-profits taxes (other than the
excess-profits tax imposed by section 106 of the Revenue Act of 1935 (49
Stat. 1019), or by section 602 of the Revenue Act of 1938 (52 Stat. 567),
and other than the declared value excess-profits tax imposed by section 600);

Taxes

GENEaxLr, v.

—

From the foregoing, it is clear that the "declared value excessprofits tax" (originally named "excess-profits tax ") imposed by
section 600 of the Internal Revenue Code, as amended. and the similar
"extess-profits tax" imposed by section 602 of the Revenue Act of
1988, and section 106 of the Revenue Act of 1985 (before and after
amendment by section 402 of the Revenue Act of 1986), paid or
accrued within the taxable year, are deductible for the purposes of
computing corporation "normal-tax net income" (under section
18(a) 2 of the Code, as amended) and "excess profits net income"
(under section 711(a) of the Code, as amended) for taxable years
beginning after December 81, 1989, but before January 1, 1941. It
is equally clear that the similar "excess-profits tax" impos~ed by section 702 of the Revenue Act of 1984, and by section 216 of the National
Industrial Recovery Act, is not deductible for either of those purposes.
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Section 15(a) of th& C&lde, as amended (e8ective for taxable y«&rs
beginning:&fter December 31, 1940) by section 104(a) of the Revenue
Act of 1941, provides that the term "corporation surt, x net income"
means the "net income" miilus a certain limited credit for dividends
received.
Section 28(c) of the Co;le, as amended (e(fective for taxable years
beginning after Decembel 31. 1940) by section 202(a) of the Revenue
Act of 1941, provides in pal't:
I» colnputing

net income there shall be allowed as deductious:

TAXKB GK!sKRAILY.

—

(1) Anl. owsr«:K lx SKI-KRAI. . Taxes paid or accrued within the taxable
y«;r, ex«ept—
(A) Federal income taxes;
(B) war-profits and excess-profits taxes imposed by Title II of the
Revenue A«t of 1917, Title III of the Revenue Act of 1918, Title III
of the Revenue Act of 1!&21, section 216 of the Ã&&tional Industrial
Re«»very Act, or section 79" of the Revenue Act of 1934, or by any
such provisions as amended or supplemented;

—

—

(2) ExcKss-PROFITS TAx Ulv»KR cHAPTER RK SPE«IAL RU&.Ks. Fol' the purposes of this subsection, in the case of the exc&ss-profits tax imposed by
Subchapter E of Chapter 2—
(A) The deduction shall be limited to the tax imposed for the taxable
year, but any portion of such tax paid after the tax«ble year shall be
considered as havi»g been paid &vithi» the t:&xable yc;&r;
lit

4

k

In the light, of the relevant provisions and legislative history of
the Revenue Act of 1941, an&( the indicated purpose of the amendment
of section 28(c) of the Code by section 202(a) of that Act& it is the
opinion of this oflice that the "declared value excess-profits tax
(originally named "excess-profits t;lx") imposed by section 600 of
the (!ode, as amended, and the similar "excess-profits tax" imposed
by section 602 of the Revenue Act of 1988, and by section 106 of the
Revenue Act of 1985 (before and after amendment by section 402 of
the Revenue Act of 1986), are not included or referr& d to in section
23(c)1(B) of the Code, as amended by section 202(a) of the Revenue
Act of 1941, supra; in other words, they are not imposed by the

'

statutory provisions therein "or by any such provisions as amended
or supplemented, " within the purvieII thereof. Accordingly, such
taxes, paid or accrued within the taxable year. are deductible. f&&r the
aforementioned purposes, for taxable years beginning after December
81, 1940, as well as for taxable ye;lrs beginning after December 81&
1939, but before January 1, 1941; and are ala&& deductible for the
purpose of computing "corporation surtax net income" (under section 15(a) of the Code, as amended by section 104(a) of the Revenue
Act of 1941) for taxable ye;lrs beginning after Decelnber 81, 1940.
By virtue of the express provision in section 28(c)1(B) of the Code.
as amended by section 202(a) of the Revenue Act of 1941& the similar
"cx&ess-profits tax" imposed by section 702 of the Revenue Act of
1984, and by section 216 of the National Industrial Recovery Act. , is
&tot deductible for any of those purposes.

$
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19.28(c) —2: Federal duties and excise

1942 7-10989
Mim. 5819

Internal revenue taxes imposed under the Internal Revenue Code
for Federal income tax
which constitute allowable deductions
purposes.
TREASURV DEPARTMENT,
OFFICE OF COMMISSIONER OF INTERNAL RKFENUE)
Washington, D. C., January 86', 19/8.

Collectors of Internal Revenue, Internal Revenue Agents in Charge,
Heads of Field Divisions of the Technical Stag, Other Officers and
Employees o f the Bm"eau o f In ternal Revenue, and Others
Concerned:
1. Section 2,'3(c), Chapter 1, of the Internal Revenue Code, as
amended, including the amendment effected by the Revenue Act of
1941, permits the deduction from gross income of all taxes paid or
accrued within the taxable year, except—
(I )
(A) Federal income taxes;

(B) war-profits and excess-profits taxes imposed by Title II of the Revenue Act of 1917, Title III of the Revenue Act of 1918, Title III of the Revenue
Act of 1921, section 216 of the National Industrial Recovery Act, or section
702 of the Revenue Act of 1984, or by any such provisions as amended or
supplemented;
(C) income, war-proiits, and excess-profits taxes imposed by the authority
of any foreign country or possession of the United States; but this deduction
shall be allowed in the case of a taxpayer who does not signify in his return
his desire to have to any extent the benefits of section 131 (relating to credit
for taxes of foreign countries and possessions of the United States);
(D) estate, inheritance, legacy, succession, and gift taxes; and
(E) taxes assessed against local benefits of a kind tending to increase the
value of the propertv assessed; but this paragraph shall not exclude the
allowance as a deduction of so much of such taxes as is properly allocable
to maintenance or interest charges.

2. Additional exceptions to the general rule regarding the deductibility of taxes paid or accrued during the taxable year are the Federal
employment taxes levied upon employees and employee representatives
by the provisions of section 1400, 1500, and 1510 of the Code. Such
taxes are specifically designated as not deductible by the provisions
of sections 1402, 1508, and 1512, respectively, of the Code. Neither are
these taxes deductible, as such, by the employers who, although charged
by law with responsibility for deducting the amount thereof from wage
payments made by them to their employees and the payment of such
sums to the collector, are not primarily liable with respect thereto.
8. The taxes hereinafter referred to constitute allowable deductions
from the gross income of the person against whom they are levied,
for the taxable year in which paid or accrued (dependent upon the
accounting method employed by the taxpayer), provided the amounts
thereof are not added to or made a part of the business expenses of such
person, and/or are not a, dded to or made a part of the cost of the
articles or quantities of merchandise, or of services, with respect to
which such taxes are paid.
4. The chapters and sections of the Cocle under which the Federal
internal revenue taxes are imposed are treated in this mimeograph in
the order in which they appear in the Code. The person who Is en-
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1 to deduct the particular tax is designated in each instance.
The
term "person" as used herein means an individual, a tiu=t. estate,
partnership, ass&i&. iation, company, or corporat io».

titl«.

—ADDITIONAL

CHAPTER 2.

INCOME TAXES.

5. The declared value excess-profits tax imposed by section 600, Subchapter B, Chapter 2, of. the Code is an allowable deduction from the
gross income of the person upon whose income it is imposed as is the
excess profits tax imposed by section 710, Subchapter E, Chapter 2, of
|he Code. No other tax levied under Chapter 2 of the Code constitutes
an allowable deduction.

—CAPITAI.

CHAPTER 6.

STOCII TAX.

6. The capital stock tax under section 1200, Chapter 6, of the Code is
deductible from gross income by the corporation or other organization
The tax accrues on the 1st day of the capital
upon which imposed.
stock tax taxable year, i. e., July 1, except that with respect to the c;ipital stock tax taxable year within which the corporation is organized
the tax accrues on date of organization.

—TAX ON

CHAPTEII 7.

TRANSFERS To AVOID INCOME TAX.

7. The tax imposed by section 1250, Clia»ter 7, of the Code upon citiof the United States, domestic corporations or partnerships, or trusts not, foreign, Ivho transfer stock or securities to a foreign
corpo~ration as paid-in surplus or as a contribution to capital, or to a
foreign trust, or to a foreign pail»ership, is an allowable deduction
from the gross income of the persons making such transfers.
zens or residents

—

CHAPTER 9. EMPLOYMFNT
SUBcHAPTER A.

.—
FEDERAL INsURANcE

TAXLFS.

CDNTRIBU'&'Ioxs AcT.

8. The tax imposed by section 1410, Part II, Subchapter A, Chapter
9, of the Code upon an employer with respect to having individuals in
his employ, is;In allowable deduction from the gross income of the
As stated in paragrapli 2 of this mimeograph, the tax
employer.
imposed by section 1400, Part I, Subchapter A, Chapter 9, is»ot
deductible from gross income for purposes of the Federal income tax
either by the employee upon whose income it is imposed or by the
employer who collects the amount of the tax from the employee
throu j~h a deduction from the latter's Ivages. In those instances Ivhere
the employ& I does not deduct the amount of the tax from the e&nployee's wages but pays such amount out, of his own pocket, the
amount of such payment is an alloivable cleduction from the gross
not, as a tax, but as II business expense
and
income of the employer
such amount must be included in gross inconie by the employee.

—

—

SUBCHAPTER

—EMPIOYMFNT

B.

9 The tax imposed by section 1520, Part
9

BY CARRIFRS.

III, Subchapter B, Chapter

of the Code Iipon an employer Ivith respect to having individuals
s employ is an alloIvable deductioii fioiii the ioss iiicome of tlie

employer.

$
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—FEDERAL

SI'BCHAPTEB C.

T NEMPLOYMENT

TAX ACT,

10. The tax imposed by section 1600, Subchapter C, Chapter 9, of
the Code upon an employer with respect to having individuals in
his employ is an allowable deduction from the gross income of the
In connection with such tax it is to be remembered that
employer.
only the net amount remaining after application of the credits provided in section 1601 will be allo~able as a deduction, inasmuch as
the contributions to State unemployment funds constituting the measure of such credits are themselves alloivable deductions from the gross
income of the employer.
RAILROAD UNEIIPLOYIIIENT

INSI RANCE ACT.

11. Although contributions imposed upon "elnployers" and "emInsural;ce
ployee representatives"
by the Railroad Unemployment
Act are not imposed under the Internal Revenue Code nor administered by the Bureau of Internal Revenue and are, therefore, not
Ivithin the scope of this mimeograph under a strict construction of
the defined field, but because the contributions themselves and their
incidents and measurements are strikingly similar to the tax imposed
by section 1600 of the Code, it is-deemed advisable to advert the& cto
at this point.
Such contributions constitute allowable deductions
from the gross income of the employers or employee representatives
upon which they are imposed.
EIIPLOYEI'S' TAXES ENDER CHAPTER 9.

19. %bile not deductible, as such, by either the employees or the
employers, as pointed out in paragraph 2 of this mimeograph, and to
that extent also not germane to the subject of this mimeograph, the
amount of the taxes upon the incomes of employees provided for in
section 1400, Part I, Subchapter A, Chapter 9, of the Code and in
section 1500, Part I, Subchapter B, Chapter 9. of the Code may constitute allowable deductions from the gross income of the employer I on'cerned as "Business expenses" under section 28(a)1, Chapter I, of
the Code in case the employer pays such sums out of 1Iis own pocket.
In that event the amounts so paid constitute additional compensation
to the employees concerned and must be included in their gross incomes
for Federal income tax purposes.

—

CHAPTER 10. ADMISSIONS AND DI ES.
SUBCHAPTER

A.

—ADMISBIONB.

18. The taxes on admissions under section 1700 (a) and (b) of
Subchapter A, Clrapter 10, of the Code, as amended, are imposed upon
the amount paid for admission, and are payable by the person paymg
for the admission. Such taxes, accordingly, are deductible from gloss
income only by the purchaser.
Where an amount is paid in excess of
the regular or established price of admission, Ivhether in sales made
at the box ofilce or at places other than the box office, the excess amount
is subject to the additional taxes imposed by subsections (c) and (d)
of section 1700. These additional taxes are payable by the person
selling the admission at the excess price, and consequently such additional taxes are deductible from gross income only by the seller.

[['I
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14. The tax on admissions to any roof garden, cabaret, or similar
place of (»terai»ment
as imposed by section 1700(e) prior to the
amen(h»ent of such section by section 542 of the Revenue Act of 1941,
is payable by the person paying for the achnission.
EfFective as of
10 a. m. on October 1, 1941, section 542 of the Revenue Act of 1941
arne»ded section 1700(e) so as to change the basis for tax computat-'on
and to shift the liability for the tax to the person receiving the payment for admission, refreslunent, service, and merchandise.
Hence&
cabaret taxes " paid prior to 10 a. m. on October 1, 1941, are deduc&ible
from gross income by the person (i. e. , the patron) paying for the
cabaret taxes" paid subsequent to 10 a. m. on OctoIl&h»ission, lvhile
ber 1, 1941, are deductible from gross income by the person (i. e., the
proprietor or cabaret operator) receiving the payment for adn!is-

'

"

slon&

etc.
SUBCHAPTER

—DUES.

B.

15. The tax on dues or membership fees and on initiation fees imposed by section 1710, Subclrapter B, Chapter 10, of the Code on
members of social, athletic, or sporting clubs or organizations, is imposed upon a»d is deductible from gross income only by the member.

—

CHAPTER 11. Do&'I 511:NTS, OTHER INSTR&'III(NTS, AN» PLAYING CARDS,

16. 'I'he several documentary stamp taxes imposed under Subchapter Y, Chapter 11. of the C(&dc by section 1800 and(a) S« tion 1801 on the iss»e of corporate securities, i. e., bon&ls,
debentures, celtificates of indebted»ess, etc. ;
(5) Section 180!2(a) on the issue of capital stock and sil»ilar
interests;
(c) Section 1802(b) on sales a»d tra»sfers of cal&ital stock and
similar interests;
((/) Section 1804 on certain foreign insurance policies;
of interests in silver bullion: a»d
&B) Section 1805 on transfers
f) Section 1806 on certain passage tickets;
All such
apply with respect to any party to the taxable transaction.
taxes, therefore, are deductible from gross income by the person who
as a party to the transaction, lvhether directly or indirectly thro»»h
a» agent, purchased the, stamps from the Govel. »me»t and (Ised the»1
in payment of the tax by affixing them to the document or subject of
the tax and canceling them as required by the lalv a»d regulations.
17. The parties to a taxable transaction may agree among themselves
as to lvhich one shall p;ly the tax. Such agreement, however& does not
affect the tax liability of the parties an(l does not relieve ally one of
tire»I from paying the tax. Hence, lvhere s»ch an agreement is made
b»t through default the tax is paid by a party other than the one Avho
had agreed to make the payment, the. tax is»el ertheless dedrlctible from
the gross income of the person who macle the payment; and such deduction is allolvable notwithstan&ling that the person who made the plyment may be entitled to claim reimburseme»t fronl the party in default.
If in such case the pel son paying the tax is reimbursed by the party in
default, the al»ount of the reimbursement v-ould be i»eludible in his
gl'oss»leo»le.
18. A%here the tax is paid by one of the parties to the tra»saction but
the bur(len of the tax is shifte&l to another p;lrtv tn the transactionfor example, lvhere the amo»nt of the tax is i»&l»decl in the sales price

.

$
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—

the other party to the transaction is
not the taxpayer entitled to deduct the amount of the tax as such from
his gross income. The other party to whom the burden of the tax was
shifted is entitled to add the amount thereof to the cost of the subject
matter of the tax for purpose of computing his gross income from the
sale, use, or other disposition thereof.
19. The tax on playing cards imposed by sections 1800 and 1807, Subchapter A, Chapter 11, of the Code is imposed on the "manufacturer
as that term is de6ned in section 1831(a) and is deductible from gross
income only by such person. A jobber, dealer, or consumer who reimburses the manufacturer for such tax, even though required to do so by
terms of the contract under which such articles are acquired, is not
entitled to deduct from gross income the amount so reimbursed as a
payment of tax; but may add such amount to the cost of the articles
for purpose of computing his gross income from the sale, use, or other
disposition of the articles.

of the subject matter of the tax

'

—

CHAPTER 12. SAFE DEPOSIT BOXES.

20. The tax on safe deposit boxes imposed by section 1850, Chapter 12, of the Code is imposed on the person paying for the use of the
from gross income only by such

safe deposit box and is deductible
person.

—

CHAPTER 13. CIRCULATION

OTHER THAN OF NATIONAL

BANKS

21. The tax on the amount of circulation issued by any bank, association, corporation, company, or person, imposed by section 1900,
Chapter 13, of the Code is imposed on the bank, etc. , issuing the circulation and is deductible from gross income only by such bank, etc.

—

CHAI'TER 14. COTTON FUTURES.

22. The tax upon each contract of sale of any cotton for future
delivery imposed by section 1920, Chapter 14, of the Code is imposed
upon the seller of the cotton involved in the contract of sale and is
deductible from gross income only by such person.

—

CHAPTER 15. TOBACCO, SNUFF, CIGARS, AND CIGARETTES.

23. The taxes imposed by section 2000, Chapter 15, of the Code upor,
all tobacco, snutT, cigars, cigarettes, and cigarette paper manufactured
in or imported into the United States, and sold by the manufacturer
or importer, or removed for consumption or sale, are imposed upon the
manufacturer or importer and are deductible from gross income only
by such person.
24. The Hoor stocks tax on cigarettes held by any person for sale
on July 1, 1940, imposed by section 2005 of the Code, as added by
section 212 of the Revenue Act of 1940, is payable by the person so holding cigarettes and is deductible from gross income only by such person.

—

CHAPTER 16. OLEOMARGARINE, ADULTERATED BUTTER, AND PROCESS OB
RENOVATED BI:TTER.

—

SUBcHAPIKR A.

OLKOMARGARINK.

25. The taxes imposed by section 2301, Subchapter A, Chapter 16, of
and sold, or
which is manufactured
the Code upon oleomargarine

l$
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for consumption or use, are imposed upon the manufacturer
thereof and are deductible from gnoss income only by such person.
removed

—

B.

HUBUHAPTER

ADUTTERATED

AND

PRocEss oR RExovATED BUTTER.

26. The taxes imposed by section 2321, Subchapter B, Chapter 16, of
the Code upon adulterated butter and upon process or renovated butter,
which is manufactured or sold, or removed for consumption or use, are
imposed upon the manufacture'r thereof and are deductible from gross
income only by such person.

—

CHAPTER 17. FILLED CHEESE.

27. The tax imposed by section 2351, Chapter 17, of the Code upor,
filled cheese which is manufactured is impose&1 upon the manufacturer
thereof and is deductible only by such person.
CHAI'TER

ls

—MIXED

FLOUR.

28. The tax imposed by section 2381, Chapter 18, of the Cocle upon
the manufacture and sale of mixed fiour is imposed upon the manufacturer or packer thereof and is deductible f'I'om gross income only
by such person.
29. The tax imposecl by section 2884, Chapter 18, of' the Code upon
all mixed flours, imported from foreign countries, is imposed upon the
importer thereof and is deductible from gross income only by such
person.

—

CHAPTER 19. RETAILERS' EXCISE TAXES.

80. (a) The retailers' excise taxes imposed by sections 2400, 2401,
and 2402 of Chapter 19 of the Code, as added by section 5M of' the
Revenue Act of 1941, are payable by the person selling the taxable
articles at retail, and are deductible from gross income only by such
person. In general, the articles subject to the retailers' excise taxes
are as follows:
(1) The tax imposed by section 2400 applies to "All articles comrnonly or commercially known as jewelry, whether real or imitation;
pearls, precious and semiprecious stones, and imitations thereof; articles made of, or ornamented, mounted or fitted with, precious metals
or imitations thereof; watches and clocks and cases and movements
therefor; gold, gold-plated, silver, silver-plated or sterling fiatware
or hollow ware; opera glasses; lorgnettes; marine glasses; field glasses;
and binoculars.
(2) The tax imposed by section 2401 applies to "Articles made of
fur on the hide or pelt, and articles of which such fur is the component
material of chief value. "
(8) The tax imposed by section 2402(a) applies to toilet preparations, i. e., "Perfumes, Issences, extracts, toilet, waters, cos1netk s,
petroleum jellies, hair oilsy pon1ades, lrair dressings, hair restoratives,
hair dyes, aromatic cachous, toilet powders, and any similar substance,
article, or preparation, by whatsoever name known or distinguished;
any of the above which:lre "used or applied or intended to be used ol
applied for toilet purposes.
(b) Section 2402(b) provides in part that, the sale of any of
articles described in section 2402(a) to any person operating a baIber

"
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shop, beauty parlor, or similar establishment
(referred to hereafter
as beauty parlor) shall be considered a sale at retail. As to such
sales, the tax is payable by the person, i. e., manufacturer, jobber,
or dealer, selling the taxable articles to the beauty parlor, and is
deductible from gross income only by such person.
(c) A beauty parlor does not incur any excise tax liability on its
use of toilet preparations in giving treatments to patrons.
However,
section 2402(b) further provides that a resale of toilet preparations
by a beauty parlor shall also be subject to tax as a sale at retail, and
that there shall be credited against the tax payable with respect to
such resale the amount of tax paid on the sale to the beauty parlor.
As to such sales, the tax is payable by the person operating the beauty
parlor, and is deductible from gross income only by such person, but
the deduction is limited to the net tax payable by the beauty parlor,
«r the amount due after applying as a credit the tax paid on the sale
to the beauty parlor of the toilet preparations resold by it.
(d) Where the excise tax paid by a manufacturer, jobber. or dealer
with respect to toilet preparations used by a beauty parlor in giving
treatments to patrons is passed on to the beauty parlor, the tax becomes
a part of the cost of the materials used by the beauty parlor, and as
such may be included in the operating expenses of the beauty parlor
allowable as income tax deductions.
Where the excise tax paid by
a manufacturer, jobber, or dealer with respect to toilet preparations
resold by a beauty parlor is passed on to the beauty parlor, the tax
becomes a part of the cost of the toilet preparations resold by the beauty
pa. rior, and as such may be included by the beauty parlor in the cost
of goods sold for income tax purposes. The tax so passed on to the
bea~uty parlor by its supplier of the toilet preparations
is properly
includible in its cost of goods sold, notwithstanding
that such tax is
also applied as a credit in determining the net amount of the retailers'
excise tax payable by the beauty parlor on its resale of the toilet

preparations.

—

CHAPTER 21. COCONUT AND OTHER VEGETABLE OILS.

31. Except as provided in section 2478 of such chapter, the taxes
imposed by section 2470, Chapter 21, of the Code upon the first domestic
processing of coconut and the other vegetable oils specified in that
section are imposed upon the "first domestic processing" thereof as
defined in section 2477 of that chapter and those taxes are deductible
from gross income only by the person performing the "first domestic
processing. "
32. Section 2478, Chapter 21, of the Code provides that under the
circumstances set forth therein the liability for the taxes imposed
under the chapter shifts from the person performing the "first doInestic processing" to his vendee. In such a case it necessarily follows
that the tax is deductible from the gross income of the vendee irrespective of whether the amount of the tax is paid by the vendee to the
vendor or direct by the vendee to the collector.

—FISH,

CHAPTER 22.

ANIMAL,

AND VEGETABLE OILS.

33. The taxes imposed by section 2490, Chapter 22, of the Code at the
rates and upon the substances enumerated in that cliapter are imposed

[fj
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upon the impo[tation thereof into the United States after ~Iay 101
1984, an[1 are a liability of the importer. Accordingly, such taxes are
deductible from gross income only by the importer.

—

CHAPTER 23. NARCOTICS.
SUBCHAPTER A.

—OPIUM

AN[& COCA

LFAVES.

84. The tax imposed by section 2550, Subchapter A, Chapter 28, of
the Code upon opium, coca leaves, any compound, salt, derivatives, or
preparation thereof, produced in or imported into the United States,
and sold, or removed for consumption or sale, is imposed upon the
importer, manufacturer, producer, or compounder, and is deductible
from gross income only by such person.
SUBCHAPTER

B.—
OPIUM

FOR SMOKING.

85. The tax imposed by section 2567, Subchapter B, Chapter N. of
the Code upon all opium manufactured
in the United States for
smoking purposes is imposed upon the manufacturer thereof and is
deductible from gross income only by such person.
SUBCHAFTFJC

—

C.

MARIHUANA.

86. The taxes imposed by section 2590, Subchapter C, Chapter N, of
the Code upon the transfers of marihuana described therein are imposed
in general upon the transferee and are deductible from gross income
only by such person. However, in the event of a transfer in violation
of section 2591 without an order form and without payment of the
transfer tax imposed upon the transferee, the transferor also is liable
for the tax and if paid by such transferor the amount thereof Inay be
deducted from his gross income.

—WHITE

CHAPTER 24.

PHOSPHORUS

MATCHES.

87. The tax imposed by section 2651, Chapter 24, of the Code upon
white phosphorus matches manufactured, sold, or removed is imposed
upon the manufacturer of such matches and is deductible from gross
income only by such person.

—FIREARMS.

CHAPTER 25.
SUBCHAPTER

A.

—PISTOLS

AND REVOLVERS.

88. The tax imposed by section 2700, Subchapter A, Chapter 25, of
the Code upon pistols and revolvers sold or leased by the manufacturer,
producer, or importer is imposed upon the manufacturer, producer& or
importer and is deductible from gross income only by suclI person.
SUBCHAPTER

B.—
MACHINE

GUNS AND SHORT-BARRELL&m

I'IREARMS.

89. The taxes imposed by section 2720, Subchapter B. Chapter 25, of
the Code upon firearms transferred in the continental United States
are imposed upon the transferor and are deductible from gross income
only by such person.

( 19.23(o)—2.]
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—LIQUOR.
A.—
DIBTILLED SPIBITs.

CHA. PTER

SUBcHAPTER

26.

40. The taxes imposed by section 2800, Subchapter A, Chapter 26, of
the Code upon distilled spirits as defined in such section are imposed
upon the distiller or importer or internal revenue bonded warehouseman and are deductible from gross income only by such person.
SUBUIIAPTER

B.—
WINEs.

41. The taxes imposed by section 3030, Subchapter B, Chapter 26, of
the Code upon the various kinds of wines specified therein are imposed
upon the sale or the removal for consumption or sale of such wines and
are, therefore, a liability of the producer or importer. Consequently,
the amount of such taxes may be deducted from gross income only by
the producer or importer or proprietor of a bonded storeroom upon
whom such liability rests.
42. The tax imposed by section 8031, Subchapter B, Chapter 26, of
the Code upon brandy or spirits used in the fortification of wines is
imposed upon the producer of such wines and is deductible from gross
income only by such person.

—I'

D.

SUBUHAPTEB

ERMENTED LIQUORS.

43. The tax imposed by section 3150, Subchapter D, Chapter 26, of
the Code upon the fermented liquors designated therein is imposed
upon the brewing or manufacture and sale, or removal for consumption
or sale, within the United States, and is a liability of the brewer. Accordingly, the amount of such taxes may be deducted from gross income
only by the brewer.

—OCCUPATIONAL

CHAPTER 27.

TAXES.

44. The special taxes imposed by section 8200y 3206~ 3210) 8215) 8220,
3230, 8250, 8260 of Subchapter A, Chapter 27, of the Code, and by sections 3267 and 3268, as added to such Subchapter A by sections 555 and
556 of the Revenue Act of 1941, are imposed upon the persons engaged
in the occupations specified in each of those sections and are deductible
from gross income only by such persons.

—IIANUFACTURERS' EXCISE AND IMPORT TAXES.
SUBGHAPTER A. —
MANUFAcTUBKRB
ExcISE TAXEs.

CHAPTER 29.

45. The manufacturers' excise taxes imposed upon the articles specified in sections 8400, 3401, 3403, 3404, 3405, 8406, 3407, 3409, 8412, and
3413, which are listed below, are imposed upon the inanufacturer, producer, or importer and are deductible from gross income only by such
persons:
(a) Section 3400. Tires

— and inner tubes.
—
(Terminated eifective as of October 1,
1941.)
—
(c) Section 3403. Automobiles, trucks, busses, trailers, motorcycles, and parts
and accessories therefor.
Radio receiving sets, phonographs, phonograph records, and
(d) Section 3404.—
(b) Section 3401. Toilet preparations.

musical instruments.
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—
—
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—
— —
—
—
—

(e) Section 8405. Refrigerators, refrigerating apparatus,

and air-conditioners.
Section 8406(a) (1). Sporting goods.
(g) Section 3406(a) (2). Luggage.
(I&) Section 3406(a) (8). Electric, gas, and oil appliances.
(I) Section 8406(a) (4). Photographic apparatus.
(j) Section 3406(a) (5). Electric signs.
()&, ) Section 3406(a) (6). Business and store machines.
(I) Section 3406(a) (7). Rubber articles.
(m) Section 8406(a) (8). Washing machines.
(n) Section 8406(a) (9). Optical equipment.
(o) Section 8406(a) (10). Electric light bulbs and tubes.
(p) Section 8407. Firearms (except those taxed under sections 2700 and 2720&,
shells, and cartridges.
(q) Section 3409. Matches.
(r) Section 8412. Gasoline.
(s) Section 8418. Lubricating oils.

(f)

46. The floor stocks tax on tires and tubes held by any person for
sale on October 1, 1941, imposed by section 8400(b) of the Code,
as added by section 535(c) of the Revenue Act of 1941, and the
floor stocks tax on matches held by any person for sale on October
1, 1941, imposed by section 8409(b) of the Code, as added by section
547 of the Revenue Act of 1941, are payable by the persons who so
held. the respective taxable articles and are deductible from gross
income only by such persons.
47. The tax imposed upon electrical energy by section 3411& Subchapter A, Chapter 29, of the Co&le is imposed upon the vendor of
such energy and is deductible from gross income only by such
person.
CHAPTL&'R

—

30. TRANSPORTATION

SUBCHAPTER A.

—

TRANSPORTATION

AND COMIIUNICATION.
OF

0». BY PIPE LINK

48. The tax imposed by secti&u& 3460, Subchapter A. , Chapter 80,
of the Code upon the transportation of &'r»de petroleum and liquid
products thereof by pipe line is imposed upon the person furnishing
and is deductible from gross income only by
such transportation
such person.
SUBOHAPTEB

—

B.

'I E&KPHDNE& RADIo& AND CABLF. FAcILITIES.

TELKOBAPH&

49. The several taxes imposed by section 3465, Subchapter B& Chapter 30, of the Code& as amended by section 548 of the Revenue Act
of 1941, with respect to telephone or radio telephone messages; telegraph, cable, or radio clispatches; leased wire, and teletypewriter, or
talking circuit special service; any wire and equipment service, includin~g stock quotation and i&Iformation services, burglar alarm or
fire alarm service; and local telephone service are imposed upon
the person paying for the services or facilities and are deductib]e
from gross income only by such person.
SUBcHAPTER

—

C.

TBANsPDBTATIQN

OF

PEBsoxs.

50. The t;&x& s imposed by section 3469, Subchapter C, Chapter 80,
of the Code, as added by section 554 of the Revenue Act of 1941,
with respect to amounts paid witl&i» the United States for t»", ».
poltation of persons by rail, motor vehicle, water, or»ir, and to
—

$
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amounts paid for seating or sleeping accommodations ir, connection
with such transportation, are imposed upon the person paying for the
services or facilities and are deductible from gross income only by
such person.

—

CHAPTER 31. DOCUMENTS AND OTHER INSTRUMENTS.

51. The taxes imposed by section 8480, Chapter 81, of the Code for
and in respect of the documents and other instruments mentioned and
described in sections 8481 and 8482 are subject to the same administI ative provisions that apply to the stamp taxes imposed under Chap.
ter 11 with respect to documents, other instruments, and playing cards.
Accordingly, the rules stated in paragraph 16 relative to the stamp
taxes imposed under Chapter 11 also apply to the stamp taxes imposeIl
under Chapter 81.

—SUGAR.

CHAPTER 32.
SIJBcHAPTER A.

—

MANIJFAGTIJIJK

52. The taxes imposed by section 8490, Subchapter A, Chapter 82.
sugar manufactured in the United
States are imposed upon the manufacturer as defined in section 8492
and are deductible from gross income only by such person.

of the Code upon manufactured

—

CHAPTER 33: BITIJMINOIJS COAL.

58. The tax imposed by section 8520, Chapter 88, of the Code upon
the sale or other disposal of bituminous coal produced within the
United States when sold or otherwise disposed of by the producer is
imposed upon the producer and is deductible from gross income only
by such person.
CHAPTER 33A.

—USE

OF MOTOR VEHICLES AND BOATS.

54. The taxes imposed by section 8540 of the Code upon the use of
motor vehicles and boats is a liability, in the case of motor vehicles,
of the person in whose name the vehicle is, or is required to be, registered, and in the case of boats, of the owner. The taxes in question
are deductible from gross income only by the persons named.
GENERAL.

55. The "defense tax" superimposed upon various of the taxes
imposed under the Code for years prior to 1941 is, for purposes of this
mimeograph, merely an addition to the tax to which it attaches and is
deductible, or not, in the same manner and to the same extent as is
the tax to which it is added.
56. Mimeograph 5200 (C. B. 1941—
2, 80) is revoked. Correspondence regarding this mimeograph should refer to the number thereof
and to the symbols IT: TM.
NORMAN

D. CANN.

Acting ConJ

RJi i ~ione~.

[fj
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19.28(c) —2: Federal duties and excise

tax&.-..
(A. lso S(&;tion

28(a), +ection 19.28(a) —1.)
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1942-11—11024

I. T. 8589

IXTERXAL REVEXCE CODE.

.

1Vhere the owner of a coin-operated amusement or gaming device
pays to the occupant of the premises on which the device is located
the amount of the tax imposed by section 3'&ii&a) of the Internal
Revenue &'ode, as added by section 555 of the Revenue Act of 1941,
such owner may deduct the amount as a business expense for
Federal income tax purp&&ses.
The amount so received by the occupant of the premises constitutes additional income to him, but he is entitled to deduct such
amount as a tax in his Federal income tax return.
If the occupant
of the pren&ises is also the &&wr&cr of the device, the tax imposed
by secti&&n 3'&67(a) of the Code may be deducted;&. a tax for Federal income tax purpo. e" in the vear when paid or accrued, depen&ling upon the method of accounting employed.

advice is requested with respect to the deduction for Federal
income tax purposes of the special tax imposed by section 8267(a)
of the Internal Revenue Code, as a&I&le(1 by section 555 of the Revenue
Act of 1941& on coin-operated amusement and gaming devices. The
to cases where the occupant of the
inquiry refers particularly
premises on which the machine (device) is located is not the owner
of the machine, and the latter, in order to satisfy the former, pays
the amount of the tax to him in order that the machine nlay be allowed to operate on such premises.
Section 8267(a) of the Internal Revenue Code, supra, imposes a
for use, or perluits
s[&« ial tax upon every person who maintains
tire use of, a coin-operated amusen1ent or gaming device on any
place or premises occupied by him. Section. 8267(b) of the Code"
coin-operated amusement and gaming devices
defines the term
as meanin«certain described types of machines, and section 8267(c)
of the ('&&&le provides that an operator of a place or premises who
maintains for use or permits the use of any coin-operated device
shall be considered, for the purposes of Subchapter B (general provisions relating to registration, payment of tax, returns, etc. ), to
be engaged in a trade or business in respect of each such device.
Section 828.21 of Regulations o9 (1941 edition), which section
relates to persons liable for tax, provides that evely person who
maintains for use or permits the use of, a coin-operated amuse»lent
or gaming device on any place or premises occupied by hir», is
liable to special tax, and that an operator of such place or premises
is considered, for the purposes of the law, to become engaged in a
trade or business in respect of each such device as of the day the
device is placed on his premises for use thereon.
Section 28(c) of the Internal Revemle Code provides that in computing net income there shall be allowed as deductions taxes paid
or a('(', 1'ued swithin the taxable year, with certain exceptions not
Section 19.28 (c)—1 of Regulations 108 states that
nraterial.
in oeneral taxes are deductible only by the person upon whom thev

'

are impos«' l.

In view of the foregoing. it is held that the o~ner of a coin-operated
or «ami»g &levice, who pays to the occupant of the premises o» hich the de~ ice is located the amount of the tax imposed
amuse»&er&t
&&l
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by section 8267(a) of the Internal Revenue Code (as added by sectron
555 of the Revenue Act of 1941) on such devices, may, for Federal
income tax purposes, deduct such amount as a business expense under
section 28(a) of the Code. The amount so received by the occupant
of. the premises constitutes additional income to him, but he is entitled to deduct such amount as a tax in his Federal income tax

return. If the occupant of the premises is also the owner of the
device, the tax imposed by section 8267(a) of the Code, supra, may
be deducted as a tax for Federal income tax purposes in the year
Ivhen paid or accrued, depending upon the method of accounting
employed.
(See paragraph 44 of Mim. 5819, page 60, this Bulletin;
see generally I. T. 8882, C. B. 1940—
1, 12, and rulings therein cited. )

—

SECTION 28(k). DEDUCTIONS FROM GROSS
INCOME: BAD DEBTS.
SEGTIQN

19.28(k) —1: Bad debts.

1942—13—11086

INTERNAL REvENCE CODE.

I. T. 8542

Where a debt has been charged off and deducted from gross
income in a particular year and the deduction is disallowed by the
Bureau because the debt was not actually worthless in that year, the
taxpayer is entitled to the deduction in the later year when its worthlessness is definitely ascertained.

Advice is requested whether the M Company will be entitled to a
deduction for bad debts in a later year where such debts were charged
OR and deducted from gross income in the year in which the taxpayer
considered the debts to be worthless, but the Bureau disallowed the
deduction on the ground that the worthlessness thereof was definitely
ascertainable in the later year.
The M Company owns all the outstanding debentures of the N
Company whose chief assets are its stock holdings in various subsidiaries located in enemy and enemy-occupied countries. The M Company is of the opinion that such debentures became worthless in 1941
and were properly charged O8 and deducted from gross income for
that year, but in order to avoid any controversy which might arise
in the event of a determination by the Bureau at a later date that the
debentures became Ivorthless in a year subsequent to 1941, inquiry is
made whether the charge-oR in 1941 will support the deductions in
the vea, r or years in which such items are definitely ascertained to be
worthless.
Section 28(k) of the Internal Revenue Code provides:

—

(1) GENEIL~L RELE. Debts ascertained to be worthless and charged off within
the taxable year (or, in the discretion of the Commissioner, a reasonable addition to a reserve for bad debts); and when satisfied that a debt is recoverable
only in part, the Commissioner may allow such debt, in an amount not in excess
of the part charged off within the taxable year, as a deduction.
This paragraph shall not apply in the case of a taxpayer, other than a bank, as defined in
section 104, with respect to a debt evidenced by a security as defined in paragraph
(3) of this subsection.
(2) SEcIIRITIEs BEOQMING WQRTHLEss. If any securities (as defined in paragraph (3) of this subsection) are ascertained to be worthless and charged off
within the taxable year and are capital assets, the loss resulting therefrom shall,
in the ease of taxpayer other than a bank, as defined in section 104, for the

—
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19.23(k)-1.

p»rp&&s& s of this chapter,
be considered as a loss from the sale or exchange,
on the last day of such taxable year, of capital assets.
(3) DEFINrrfoN oF Sz«nur&Ks. As used in this subsection the term "securities" means bonds, debentures, notes, or certificates, or other
evidences of
indebtedness, issued by a»y corporation (including those issued by a government
or political subdivision thereof), with interest coupons or in registered form.

—

In Creorgi a En fi n&eerin&I Co. v. Commissioner (21 B. T. A. , 582,
acquiescence, C. B. X—1 24 (1981) ), it was held that a debt which
was charged off in 1921, hut denied as a deduction for that year on the
ground that it was not actually ascertained to be worthless in that
year, did not deprive the taxpayer of the deduction in 1928 when the
facts showed that it was actually worthless in 1928. The Board said
(page 548):

The fact that the petitioner claimed that it had ascertained the
worthlessness of the debt in 1921 does not deprive it of the deduction in 1023
when the facts show that it was actually worthless in 1023. The ascertainment,
that is, the finding out or making certain of the fact, occurred in 1023. The fact
also appears that in 1923 the debt had already been charged off and remained
charged off. In that year, therefore, the two requirements as io ascertainment
oi' worthlessness
and charge-off existed.

In view of the above, it is held that where a debt has been charged
and deducted in a particular year and the deduction is disallowed
by the Bureau on the ground that the debt was not Avorthless in that
year, the taxpayer is entitled to the deduction in the later year Avhen its
off'

is definitely ascertained,

worthlessness

SEGTIoN

19.28 (k) —1: Bad debts.

TITLE 26
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1942 16-11060
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19.

INCOME TAX.

Deduction in respect of bad debt charged off in previous
Regulations 103 amended.

year.

—

taxable

TREA SUR Y DEPART-&I EN T,
OFFICE OF COMMISSIONER OF INTERNAL REVENUE,

washington, D. C.
To Collectors of Internal Revenue and Others Concerned:
Section 19.28(k) —1 (b) is amended by inserting after the second
sentence thereof the follosving net sentence:
If a taxpayer claims a deduction for a debt for the taxable year within ivhich the

debt is charged off and such deduction is disallowed for such year, a deduction may
be allowed for a subscq»ent tax &ble ye:&r within which the debt is ascertained to
be worthless, the charge-off in the prior year, if consistently maintained as such,
being sufficient to meet the require»&cut of the Internal Revenue Code.

(This Treasury decision is issued uncler the authority contained in
section 62 of the Internal Revenue Code (58 Stat. , 82, 26 IJ. S. C. , 1940
ed. , 62 ) .)
GU Y T. HELVEI&IVG,

Commissioner

Approved April 10, 1942.
JOHN Is. SUI.IDVAN&
A&
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(Also Section 117, Section 19.117—
1.)

1942-18-11076

I. T. 8548

INTERNAL REVENUE CODE AND PRIOII REVENUE LS VVS.

for Federal income tax purposes of a transaction
whereby a creditor accepts a voluntary conveyance of property, including property pledged as security for the debt in partial or in
full satisfaction of the unpaid portion of the indebtedness.
I. T. 3121 (C. B. 1937—2, 138) modified and I. T. 3167 (C. B.
1938-1, 190) revoked.
Treatment

In Commissioner v. Spreekeis (120 Fed. (2d). 517, Ct. D. 1554,
page 201, this Bulletin), the question presented was whi ther a traiisaction in which the taxpayer (creditor) surrendered promissory notes
and collateral security in consideration of a deed to certain real estate,
also mortgaged to her as security for the notes, resulted in a capital
loss, an ordinary loss, or a bad debt. The court held that the transaction resulted in a bad debt for which the taxpayer was entitled to
a deduction under section 28(k) of the Revenue Act of 1984 in the
amount of the difference between the sum due and the fair market
value of the real estate. The decisions in Biii~Awn v. Commissioner
(105 Fed. (2d), 971) and Commissioner v. iI «tional Bank of Commerce of San Antonio, Tee. (112 Fed. (2d), 946), are in accord with
the decision in the Spreckels case.
The above-cited decisions justify the adoption of a general rule
that where a creditor accepts a voluntary conveyance of property,
including property pledged as security for the debt, in partial or in
full satisfaction of the unpaid portion of the indebtedness, the receipt
of the property so conveyed, to the extent of its fair m;ii ket value
at that time, shall be considered as the receipt of payment on the
obligations satisfied. If the value of such property is less than the
. basis of such obligations, the difference may be deducted for Federal
income tax purposes as a bad debt if ascertained to be worthless and
charged off within the taxable vear, except that if the obli~ations s;itisfietl are securities (as defined in sections 28(k) 8 and 117(f) of the
Internal Revenue Code and corresponding provisions of prior revenue laws), any gain or loss resulting from the transaction is a capital
gain or loss subject to the provisions of section 117 of the Internal
Revenue Code and corresponding provisions of prior revenue laws.
If the property so acquired is subsequently sold, the basis for deterInining gain or loss is the fair market value of the property at the
date of acquisition.
(See section 19.28(k) —8 of Regulations 108
and similar provisions of prior regulations which relate to property
acquired in a foreclosure proceeding as distinguished from that acquired through a voluntary conveyance. )
Section 19.44 —4 of Regulations 108 and corresponding articles of
prior regulations have been amended by Treasury Decision 5118 [page
88, this Bulletin] to permit the application of the above-stated rule to
cases involving deferred payment sales of real property not on the
installment plan.
In
T. 8121 (C. B. 1987—2, 188) it was held, among other things,
that where a debt secured by a mortgage is compromised by the
debtor transferring title to the mortgaged property to the creditor
in exchange for a release of the debtor from his obligation to the
creditor, the loss, if any, sustained. by the creditor is to be treated

I.

IO

as arising from a sale or exchange of a capital a..-:et, and is thus
lin&ited by .«cti«n 117 of the Revenue Acts of 1934 and 1936.
T.
3121& supra, holds further that the lois. if any. is measured by the
&liffetence l&etween the basis of the obligations of the debtor in the

I.

hand. - of

creditor and the fair market value of the propelty.
was held (syllabus) that where
stock is heir! by a creditor as security for a debt and the debt is
compromised by the debtor transferring title to the .=.tock to the
creditor in exchange for a release of the debtor from his obligation,
the 1&&.-.-. if any. sustained by the creditor should be treated as arising
from an exchange of an aiiet, and such loss is subject to the limitation contained in section 117(d) of the Revenue Act of 1986 if the
stock is a "capital asset" within the definition of section 117(b)
of that Act.
In view of the adoption of the rule set forth herein, I. T. 3121.
supra, is modified and I. T. 3167, supra, is revoketl.
The conclusion reached herein is, of coul ie, applicable to cases in
which a creditor accepts securities in payment of an indebtedness.
In
applying such conclusion, it is important to clistinguish cases in
which a debt is paid from cases in which the creditor sells or otherwise transfers the indebtedness to a third party.

In

th&

I. T. 8167 (C. 8. 1938—1, 190) it

—

SECTION 23(1). DEDI, CTTOXS I ROTI GROSS
INCOME: DEPRECIATI()X.
SEcTIoN 19.23 (1)—
1: Depreciation.
INTEICNAL

REVENUE CODE.

Automobiles owned and used by rural mail carriers in delivery of
mail. (See I. T. 3541, page 41.)

SECTIOiV 23(m).

—DEDIICTIOXS

IVCO1)&1E:

FRO')I GROSS

DEPLETIOX.

19.28(m) —16: Charges to capital and
to expense in the case of oil and gas wells.

SEGTIQN

INTERXAI

RLVI:NUL&

1942-1-1094&

.

G. C. 'IL 28084

CODE AND REVENULr ACTS OY 1932, 1934, 1986, AND 1988.

The option granted by section 1923(m) —16(a.)1 of Regulations
103 to charge to expeuse intangible drilling and development costs
incurred by oil and gas operators includes nmouuts paid to an
8
contractor for the drilliug of a "well under
independeut
" footage " contract,
turnl-ey " conunless such contract is 8
neither
is
a
that
tract. Payments to a contractor under a contract
turnkey nor a footage contrnct are capital expenditures if the concontractor, but may be charged to
tractor is an independent
expense under the option if the contractor is an employee or agent
of the operator rather than an indepeudent contractor.
An opinion is re&luested whether in view of recent decisions bv
contractor
th&. Iloard of Tax Appeals, amounts paid an independent
w& ll on a footage basis may be deducted ai inoil
of
an
th«lrilling
fol
tan&Y[b]e dt illing and
16(&I) 1 of Regulations

development

108.

costs under

secti&rn

19.28 (nl)—

7()

The option to charge to expense intangible drilling and development costs contained in the cited regulation was first granted in
paragraphs 502 and 503, article 170, of Regulations 38, revised,
approved October 3, 1917, and in article 223 of Regulations 45.
When the option was first granted producers generally were doing
contractors betheir own drilling.
Soon. thereafter independent
came engaged in the well-drilling business and have developed an
established industry based upon the status of independent contractor.
In OM Farmers Oil Co. v. Commi ssioner (12 B. T. A. , 203,
acquiescence, C. B. VII —
2, 30 (1928) ), amounts paid contractors in
accordance with "turnkey" contracts under which "the contractors
furnished all casing, fuel, and materials, and turned over the completed wells to petitioner for a stipulated price" were held not
deductible under the option, the Board stating that "payment for
wells when completed bear no resemblance to payments for wages,
fuel, repairs, hauling, etc.
The distinction drawn by the cited decision has been consistently
followed by the Board in subsequent cases. A.mounts paid to a contractor under a "turnkey" contract have been consistently disallowed as expense items under the Bureau practice. In 1932 the cited
provision of the regulations was restated in its present form to
application and practice of long
reflect details of administrative
standing.
(T. D. 4833, C. B. XI—1, 31 (1932).) 'The above-stated
restriction on the option as respects amounts paid contractors under
"turnkey" contracts was not written into the regulations but the
language of the regulations forming the basis for the stated distinction as to such payments was left essentially unchanged, and the
previously established restriction on the option continued in force.
In the 1932 restatement, it was expressly stated that "Drilling
and development costs shall not be excepted from the option merely
because they are incurred under a contract providing for the drilling of a well to an agreed depth, or depths, at an agreed price per
In the case of Eudman v.
foot or other unit of measurel'nent.
Commissioner (36 B. T. A. , 803), acquiescence on this point, C. B.
1988—
1, 26), the Board apparently regarded the quoted language as
permitting amounts paid to a contractor under a ' footage" contract
to be treated as deductible expenses under the option; provided the
contract is not a "turnkey" contract as defined by the Board decisions. That decision also makes it clear that a contract is "no less
a ' footage ' contract because it recited a total stipulated lump sum
consideration for drilling to a depth of 2,950 feet instead of an
agreed price per foot.
There remains for discussion the status of payments under contracts which are neither " turnkey
nor
contracts as
footage
those terms are defined above which was the question presented to
and decided in the recent cases of Petsal Drillin Co. v. Comnnissioner
(42 B. T. A. , 1057, acquiescence, C. B. 1941—1, 9) (appeal pending
C. C. A. 5) and W'. D. Ambrose v. Commissioner (42 B. T. A, 1405,
nonacquiescence, C. B. 1941—
1, 12) (appeal pending C. C. A. 5).
Under the contracts involved in the Retsal case, the contractors did
not agree to furnish all material and labor needed. Under one contract the operator agreed to furnish "fuel, water, storage tanks, and
connections. " In the other contract the operator agreed to furnish

"

"

I.

"

"

"

"

[) 19.23(m) —16.

"water, fuel, tanks,

fiow lines, and a man to supervise

the drilling

of the sand area and the running of the casing, and also to swab in
the wells. " The Board held such contracts frere not "turnkey"
contracts. The Board also pointed out that the fact that the producing sands in the field could be estimated within a few feet, together with the contractual provision that the "wells were to be
drilled to the woodbine sand found at 3,600' —
3,650', " was not the
equivalent of the stipulation in the contract in the Rudman case
to drill "to a depth of 2, 950 feet, so as to qualify the contracts
therein as "footage " contracts under the Rudman case.
The amounts paid to the contractors in the Retsal case were held
not to be intangible drilling and development costs, the Board saying:

"

the contracts here were not contracts for the employment of labor
and the purchase of supplies, material, and equipment.
The relationship between the parties was not that of employer and employee, but that of indeThe petitioner did not hire labor or buy materials and
pendent contractors.
contractor a stated sum for
supplies, but agreed to pay an independent
finished job, leaving it to the contractor to make his own deal for labor and
equipment, and the fact that the petitioner may have furnished some of the
supplies and some items of equipment does not change the contracts so as to
bring any portion of the amounts paid to the contractors within the provisions

16.
of article 28(m) —

It

thus appears that amounts paid to independent contractors under
contracts which are neither "turnkey" nor "footage" contracts are
not within the option to expense intangible drilling costs.
Such rule is confirmed by the Board's decision in Ambrose v. C'omIn that case the contracts were "cost-plus" convnis8ioner, supra.
tracts. The Board distinguished that case from the Retsal case by
stressing features of the contract which it believed established the
relationship between the operator and the driller,
employer-employee
and concluded that payments made by the operator were direct expenditures of the operator for intangible drilling and development
Such decisions show that in
costs under the pertinent regulation.
the opinion of the Board pay~ments made to an independent contractor under a contract which is neither a "turnkey" nor "footage"
contract, as those terms are defined above, are not within the option,
while payments to an employee or agent of the operator are within
the option.
It should be noted that some of the so-called payments involved
Such in-oil payments
in the above-cited cases were in-oil payments.
are not payments by the operator. The operator in such cases does
Such in-oil
not personally owe or pay the contractor anything.
payments are in reality the driller's share of production income arismg froln oil payment rights acquired by the driller by reason of his
investment (consisting of the amounts expended by him in drilling
and completing the well) in an economic interest in oil and gas in
place. As the operator does not pay the driller anything there is
no payment by him representing either expense or capital expenditiire to him. (See G. C. M. 22'180, C. B. 1941-1, 214. )
Summarizing the above discussion, it is the opinion of this ofiice
that under the controllin~ cases:
to a contract. or under a "turn]~ey " contract a
(1) payments
ai'e capital expenditures
cIted as controllin
th«ases
defined»i
may be also a

above,

"foo

$

19.28(err) —16.]

"

(2) Costs incurred by operators under a footage" contract, which
is not also a "turnkey" contract, represent intangible drilling and
development costs which may be charged to expense under the option.
(8) Payments to a contra. ctor under a contract that is neither a
"turnkey" nor a "footage" contract are capital expenditures if the
contractor is an independent contractor; but may be charged to
expense under the option if the contractor is an employee or agent
of the operator rather than an independent contractor,
(4) All intangible drilling and development cost incurred in drilling and development carried on by operators through employees or
agents are within the o p tion.

J. P. WENCHEL,

Chief Counsel, Bureau of Intei na/ Revenue.
SE( TIUN 19.28 (m) —16: Charges to capital and
to expense in the case of oil and gas wells.

1942-22-11109
(». C. i[. 28248

[NTERNAL REVENUE CODE AND REVENUE ACTS OF 1932, 1934, 1936, AND 1938.

Intangible drilling and development costs incurred by oil and gas
operators may be deducted as business expenses under the opiion
granted by section 19.28(m) —16(a)1 of' Regulations 108 and corresponding provisions of prior regulations irrespective of the legal
relationship between the taxpayer and the driller, i. e. , whether the
driller is an independent contractor or an employee.
G. C. II. 28084 [page 75, this Bulletin] revoked.

In (». C. M. 28084 [page 75, this Bulletin], which was based upon the
decisions of the Hoard of Tax Appeals in W. D. Ambrose et al. v.
Commissioner (42 B. T. A. , 1405) and Retsal Drilling Co. v. Cornmissioner (42 B. T. A. , 1057), it was held that the option granted by
section 19.28(m) —16(a)1 of Regulations 108 to charge to expense
intangible drilling and development costs incurred by oil and gas
operators includes amounts paid to an independent contractor for the
drilling of a well under a "footage" contract, unless such contract is
a "turnkey" contract; and that payments to a contractor under a
contract that is neither a turnkey nor a footage contract are capital
expenditures if the contractor is an independent contractor, but may
be charged to expense under the option if the contractor is an employee
or agent of the operator rather than an independent contractor.
The Circuit Court of Appeals for the Fifth Circuit in the recent cases
of Commissioner v. W. D. Ambrose et al. (decided April 8, 1942).
Retsal Drilling Co. v. Commissioner
(decided April 17, 1942), and
E. C. Laster et al. v. Covwnissioner (decided April 17, 1942) held,
contrary to the conclusion expressed in (». C. M. 28084, supra, that
payments representing intangible drilling and development costs made
by operators of oil and gas properties under contracts which were not
true "turnkey" contracts were within the option provided in article
28(m)-16 of Regulations 86 and thus deductible as business expenses.
irrespective of the legal relationship between the taxpayer and the
driller, i. e., whether the driller is an independent contractor or an
employ ee.

Inasmuch as the results of the cited court decisions are in accord
ith the generally recognized Bureau practice prevailing prior to the
cited Board decisions, G. C. &&L 28&)84. supra, is hereby revoked.
M. B. LKAIING&
Hating Chief Counsel, Bureau of Internal Revenue.
w

SI.C'l'IOX 28(o).—
DEDLCTIOXS

FRO&&I GROSS IXCOiIE:
CHARITAI3LE AXD OTHER COXTRIBI. TIOXi.

««Ti»N 19.28(o) —1: Contributions

or gifts

»&dlvlcluals.

1942 -20-11096
I. 1'. 8:4.
&&

INTKKNAI. REVEXEE CODE.

a fund consisting of individual contributions which are to be used for the purpose of defraying the
traveling '&n&'& hospitalization exl&&n&ses of, and to provi&le supl&ort
for, a specific individual while be recovers from a serious illn&as is
not such an organization as is contemplated by section "3&o&" of
the Internal Revenue Code, as amended, and contributious to the
fund are not deductible in the individual income tax returns of tbe
donors.
A co&n&nittee in charge of

Aclvi&e

hereinafter

is requested vvhether contributions
to a fund described
are clecluctible in the I&ecleral income tax return. of the

d»nors for the year 1941.
It is stated that B, formerly an employee of the &I Corporation,
became seiiously ill ancl it was necessary for him to take extend«&1
le;&ve without pay.
After he had been in a sanitarium for a period
of two years, the physicians clecided that he could not recover unle. s
Since B could not meet the
rem&&vecl to a hi«her and drier climate.
expcns& ~, his fliends in the ~l Corporation organizecl the B fund,
clesignating three inclividuals as trustees thereof, and the B Fund
C&anmittee vvas formccl. The money collected by the committee in
the form of contributions to the fui&d in 1941 v as deposited vvith a
bank in trust, the bank being advised to clisburse such money in
accordance vvith vvritten i»stluctions from the trustees for the purpose of clefraying I3's traveling and hospitalization expenses.
In order tht&t;& contribution mav be deducte&l in the Federal income
tax return of an individual donor. payment must be made vvithin the
taxable year to or for the use of rn or«a»ization of the chars«ier
specified in section 28(o) of the Intern;&1 R&.venue Cocle. as amenclecl
by section 224(a) of the R& venue Act of 1089. Section 28(o)2 of the
Code, as so amenclecl, authorizes (in the &;&se of an incliviclual) the
deduction of contributions or gifts mi&de to or fot the use of:
corporation, trust, or cou&munity «hcs&. fund, or found&tion, cre;&te&l nr
organized in the I nited States or in anv p&&. ession thereof or under the b«v
of the United States or of any State or Terri&&&rv or of:&nv p«session of th&
States, org;&nized and oper;&ted ex«lnsively for reli i&&us, h&&rital&le,
scjpntifi«, literarv, or edu&'ational purp&&scs. or for the prevention of c& u& ltv to
&hi]dren or animals, no part of the net ear»i» s of which inures to the bei&eiit
„f;&nV private shareholder or individual. ;»&d no subst;»&&i;&l part of the
;«tivities of which is carrying on prop &„-»&da, or other&vise a&ten&pti», to
in tine»« legi. a&t ion;
&

The total deduction authorized by section 28(o), supra, may not
exceed 15 per cent of the taxpayer's net income as computed without
the benefit of such section.
Whether contributions to the B fund constitute allowable deductions in the income tax returns of the individual donors depends
are to be used exclusively for
upon whether such contributions
charitable purposes within the meaning of section 28(o)2 of the
Internal Revenue Code, as amended. It is apparent that the contributions were made to the B fund for the support of B while he is
recovering from his illness and that the money so contributed can
not properly be used for any other purpose.
In Cop rindrew Tilles v. Commissioner (88 B. T. A. , 545) the
Board of Tax Appeals considered a claimed deduction representing
a contribution to a fund being raised to provide a musical education
for a young girl who did not have sufhcient means of her own to
obtain such an education.
The Board held that the amount contributed was not a legal deduction from gross income under section
28(n) of the Revenue Act of 1982, which corresponds to section 23(o)
of the Internal Revenue Code, as amended, and said in its opinion:
We do not think that it was the intention of Congress * ~
to allow
the deduction from gross income oi' a charitable gift which was for the benefit

'

of only one person.

"

Other decisions indicate that the term "charitable purposes,
as
used in section 28(o)2 of the Internal Revenue Code, as amended,
and in corresponding provisions of prior revenue laws, has reference
to "public" rather than "private" charities and that a contribution
to a fund is not deductible in the Federal income tax return of a
a. re designated
donor where specific individuals
as beneficiaries.
(See Jomes Sprunt Benevolent Trmt v. Commissioner, 20 B. T. A,
19, and Henry C. DuBois v. Commissioner, 81 B. T. A. , 289.)
In view of the foregoing, it is held that the B Fund Committee is
not such an organization as is contemplated by section 28(o)2 of
the Internal Revenue Code, as amended, and contributions to the
B fund are not deductible in the individual income tax returns of
the donors.
SEOTIoN

19.28(o) —1: Contributions

or gifts by individuals.

INTERNAL REvENOE CODE.

Contributions
page 104.)

to the Navy

Relief Society.

(See

I. T.

8550,

—

SECTION 28 (q) . DEDUCTIONS FROM GROSS INCOME:
CHARITABLE AND OTHER CONTRIBUTIONS
BY CORPORATIONS.
SEcTION

19.28(q) —1: Contributions

or gifts by corporations.

INTERNAL REVENUE CODE.

Contributions
page 104.)

to the Navy

Relief Society.

(See

I. T.

3550,

[) 19.25—4.

—

SECTION 25. CREDITS OF INDIVIDUAL
AGAINST NET INCoiIE.
19.25—4: Personal exemption of head
of family.
(Also Section 25, Section 19.25—6. )

SEGTION

ll™

1942-9-11003
5~~7

Rules governing the allowance of personal exemption as the head
of a family, and credit for dependents.
TREAsURY DEPARTyf ENT,
oF INTERNAL REUENUE,

OFFIGE oF CGMMIssloivER

Washington, D. C., FebnIary 9, 1,91+.,
Collectors of Internal Revenue, Internal Revenue Agents in Charge,
Heads of Field Divisions of the Technical 8tag, and Other Oncet s
and Employees of the Bureau of Internal Revenue Concerned:
HEAD OF A FAMILY.

1. Section 25(b) 1 of the Internal Revenue Code provides for a personal exemption of $1,500 for the head of a family without defining the
term. A similar exemption has been provided for in all prior income
iax Acts also without defining such term.
2. The regulations promulgated under the Code and the prior
Revenue Acts have defined the term as:
an individual who actually supports and maintains in one household
one or more individuals who are closely connected with him by blood relationship,
relationship by marriage, or by adoption, and whose right to exercise family
control and provide for these dependent individuals is based upon some moral or
legal obligation.

8. The above-quoted definition of the head of a family sets forth the
following tests Ivhich must be mef by a claimant for that status:
(a) The claimant must actually support and maintain one or more
dependent individuals.
b) The support and maintenance must be in one household.
c) The dependents must be closely connected with the claimant by
blood relationship, relationship by marriage, or by adoption.
(d) The claimant's right to exercise family control and provide for
the dependents must. be based upon some moral or legal obligation.
DEPENDENTS

AND

ACTUAL

SUPPORT.

4. A dependent individual, within the meaning of 8(a), above, may
than 18 years of age and need not necessarily be incapable of
self-support because of mental or physical defects, as is required in the
case of a dependent for whom the credit of $400 is allowable. It is
required that the dependent must in fact be financially dependent upon
his benefactor for support and maintenance and must receive from such
bene factor more than one-half of the total sum necessary for that purppse. The anIount necessary for support of the dependent is important
ose instances where the entire support is not supplied by t
clajmanf, for the head of a family status and is then to be determined
he basis of the facts present In the iiidividual case. An ind
vidual ls npf in fact dependent if he has an inconle adequate for his
of. a
suppprf eve» thony such income will not permit, the continuance
accustomed.
has
been
individual
Iich
the
Iv
fo
]iv]ng
pf
style
be. more

$
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ONE HOUSEHOLD.

5. The second test, set forth in paragraph 8(b), above, finds amplification in the regulations (section 19.25 —4, Regulations 108), where it
is provided that the exemption will apply (A) if the father is absent
on business, or a child or other depenclent is away at school or on a
visit, the common home being still maintained, or (B) if, through force
of circumstances, a parent is obliged to maintain his dependent children
ivith relatives or in a boarding house while he lives elsewhere; but the
exemption will not apply, irrespective of the question of support, if,
without necessity, the dependent continuously makes his home apart
from his benefactor, or in the case of a resident alien ivith children
abroad. Although the above examples refer to "the father, and "a
parent, the circumstances there cited woulcl be equally applicable to
any other individual who is a head of a family. For example, a
divorced father, forced to live apart from his family, but furnishing
their entire support and having substantial rights of family control
which he exi rcises, nieets the " one household "test Ivithin the meaning
This is true of an individual furnishing in the
of the regulations.
family homestead the entire support of dependent relatives when he,
himself, because of his profession, is forced to reside in a difFerent
locality. So, too, in the case of a dependent whose mental or physical
condition requires attention and/or treatment which precludes living
in one household.

"

"

"

"

DEGRFF. OF RELATION

SHIP REHUIRKD.

6. The third test, stated in paragraph 8(c), above, requires a close
connection with the claimant by blood, niarriage, or adoption. For
this purpose, close connection by blood extends to the parents, grandparents, and other progenitors in the direct line, lineal descendants,
brothers and sisters of the Ivhole or half blood, uncles, aunts, nephews.
First cousins by blood and cousins of lesser degree are
nnd nieces.
not closely connecte&1 by blood relationship.
A close connection by marriage extends to stepchildren, stepsisters,
stepbrothers, father and mother in law, and brothers nnd sist1 rs in
law. Other degrees of relationship by marriage are considered too
remote to qualify.
Adoption through legal proceedings according to the law of the
jurisdiction is required in order to meet thc test of relationship by
Iidoption. A legal guardian does not. solely by re'Iscn of such relationship, qualify ns closely connected within the Hienning of the
regulations.
RIGHT TO EXERCISE FAMILY CONTROL AND OBLIGATiON

TO SUPPORT.

The right to exercise family control is generally the right to
the manner in which the afi'airs of the household shall be
and this right falls naturally to him who furnishes the
its support and maintenance.
In the case of a divorce
support is supplied by reason of a court order without
conferring any substantial right of control over the dependents, the
test is not met. If, hoivever, in the case of a divorce, the husbnnd
supplying the sole means of support pursuant to the decree, is granted
in the dence. and exercises, a substantial clegree of control, he meets
V.

determine
conducted
means for
where the

[) 19.25—4.
the prescribed test even though his right of control is not exclusive.
casionally it may happen that the one who furnishes the major
portion, but not all, of the means of support will fail to meet the te=t
of having the right to exercise family control. Such instances will
most commonly arise where a son or a daughter contributes to household funds a sum in excess of that contributed by the natural head of
the family, but does not in fact thereby secure the right to control.
Lach such case must be decicled upon the particular facts.
The test of whether there is a legal obligation to support another
is relatively simple. A moral obligatio» for income tax purp». -e- is
recognized only to the extent of support of individuals specified in
paragraph 6 above.
&)&

CRKI&IT FOR DEPENDENTS.

8. Section 25 (b) 2 of the Internal Revenue Cocle, prior to its amendment by section 118 of the Revenue Act of 1941, provided a cI.edit of
"$400 for each person (other than husb, md or wife) clepe»dent upon
and receiving his chief support frouI the taxpayer if such dependent
person is under 18 years of age or is incapable of self-support because
mentally or physically defective. » The a&»enrolment r& ferred to eliminated the credit for one dependent if the taxpayer would not occupy
the status of. head of a family except by reason of sucl& dependent(s).
The eff'ect of the amendment is to equalize the amount ot the credits
allowable under practically identical circumstances to a married individual and the head of a family.
9. Section 19.2o —6 of Regulations 103 establishes the following
tests which must be met by a taxpayer seeking a credit for a dependent (on account of the provisions of section 214 of the Code, nonresident aliens not residents of either Canada or &lcxico can not
under any circumstances qualify for the credit):
(a) Thc person to whom the support is furnished n&ust be dependent
upon the taxpayer.
(5) The taxpayer must furnish the chief support of the person
claimed as a dependent.
(c) The dependent person must be under 18 years of age, or incapable of self-support because mentally or physically defective.
DKPKNOKNCY.

10. The degree of dependency which must be shown to exist. in order
to be entitled to the $400 credit is identical with that . et forth in paraThe dependency must be act»al fina»graph 4 of this mimeograph.

by
cial dependency and not mere legal dependency»naccor»panied
A child under 18 with separate income from a trust i»
actual support.
an amount sufficient for his support, but not req&Iired by the terms of
the instrument to be applied for that purpose, is;I dependent of his
parent for income tax purposes if that parent is legally liable for:Ind
,Ictually furnishes the support of the child. .h minor under 18 vcars
of age witl& separate earnings sufficient for his support, in the:Ibsence
of emancipation, may entitle his parent to a dependency credit u»&ler
In sllch a case the nil»(&1'.
the eneral rules applicable to dependents.
whether or»ot the
c;&I &Iin«s must be included in the parent's return.
depends upon the law of the state as
IT&in(&I' has been emancipated
applied to the facts in each case,

CHIEP

svrror:T.

11. To furnish the chief support of a dependent means to furnish
more than one-half of the sum required for that purpose. This test is
essentially the same as the one to be met in qualifying as head oi a
family which is discussed in paragraph 4 of this mimeograph.
IIKNTAL OR PHYSICAL OEFICIIINCY.

12. The mental or physical defect rendering a dependent, incapable
of self-support need not be a permanent aflliction. The credit, or a
prorated part thereof, is allorvable Ivith respect to individuals who by
reason of temporarily impaired health are incapable of seli-support
provided the other necessary qualifications exist. Old age alone may
constitute a suflicient mental or physical defect.
GE&ERAT, .

13. The statements contained in this mimeograph represent the present attitude of the Bureau. In the application of the provisions of
this mimeograph to specific cases, any subsequent rulings of the
Bureau, or any subsequent decisions of the Board of Tax A. ppeals or
the courts which have been accepted by tire Bureau and are contrary
to the provisions of this mimeograph, should be taken into consideration.
NORMAN

D.

CANN,

Acting Commissioner.

6: Credit for dependents.
SEcTIoN 19.25—
INTERNAL REVENUE CODE.

Rules governing

—

allowance

PART IV. ACCOUNTING

of credit.

(See Mim. 5327r page 81.)

PERIODS AND METHODS OF ACCOUNTING.

—

SECTION 41. GENERAI. RULE.
SEcTIoN 19.41—1: Computation

of net income.

(Also Section 23(c), Section 19.23(c) —1;
Section 131, Section 19.131—1.)

1942—1-10948
Mim. 5297

British "bloclred accounts" as related to income from British
sources to be reported on income tax returns filed with the United
States; to payment of British taxes with respect to any income
included in such accounts; and to valuation of British current assets
at the beginning and end of the taxable year for purposes of determining income from the British branch of a domestic taxpayer's
business.
Rates of conversion of British pounds sterling to United States
dollars applicable to income of various classes from Great Britain
realizable from British accounts other than the above.

85
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TREAsVRT DEP4RT1IKXT.
OFFICE OF CoiI illssu)NER OF Ixa'EBXAL RFvEXl E)
Washington) D. C., December li~) 10/1.

Collectors of Internal Revenue, Internal Eevenue Agents in Charge,
and Other Persons Concerned;
The existing system of so-called "blocked accounts" and re!ated
accounts maintained by the United Kingdom incident to the control
by that Government of foreign exchange and foreign trade transactions presents from the standpoint of Federal income taxation two
problems:
(a) The amount of gross income from sources within the United
Kingdom to be reported on Federal income and excess profits tax
returns; and
(b) The foreign exchange rates to be applied under the present
methods of British governmental
exchange control in the conversion
to United States dollars of income from such sources receivable in
British pounds sterling and includible in such returns.
The rates of exchange, in turn, affect deductions from gross income under section o8 (c) of the Internal Revenue Code, credit~s against
United States income tax under section 131, Internal Revenue Code,
for British income taxes, and conversion rates of current assets as
shown by the books of account of British branches of a domestic
taxpayers business, the valuation of which at the beginning and end
of the year is a factor in the determination of income from British
sources. The questions presented aff'ect citizens of the United States
resident either in the United States or in other countries (including
the United Kingdom), alien residents of the United States, domestic
partnerships, trusts, and corporations, and foreign corporations operating in the United States and claiming deductions for British
taxes allocable to their income from sources within the United States.
The requirement. of the British Treasury that "blocked accounts"
be opened by certain authorized banks in Great Britain under Regulation 8E of Defense (Finance) Regulations 1939, as amended, became efFective November 93, 1940 (under "Notice" from the Bank
of England). The items which may be credited only to "blocked
accounts" in Great Britain covering pavments to a nonresident of
that country are:
(a) Sterlin«proceeds of securities drawn for repayment or maturing after tie date of "Notice" from the Bank of England, or
This
surrendered after the date thereof for cashing before maturity.
does not apply to National savings certificates, 3 per cent defense
bonds, or Treasury bills issued by the British Government.
(b) Amounts to be distributed following the sale or winding up
c
of partnerships.
of companies or the dissolution
similar
and
payments.
(c Legacies
g
( ) Capital payments arising out of settlements.
(e) Proceeds of the sale of real estate, furniture, pictures, jewelry)
or other movable assets situated in the United Kingdom other than
goods imported for sale in the ordinary course of trade.
The only way, except by special permission of the Bank of England, that, a nonresident, of the United Kingdom may realize on the

"blocked account" in which sums to his credit are "frozen, " is by
securities
conversion with permission into specined governmental'
from which such nonresident may receive interest in sterling which,
as income, is available to him through "registered account" at the
"official" exchange rate established by the British Treasury. The
"official" rate would also apply to conversion of British income t;ix
paid with respect to this item. Any income such as capital gains
otherwise frozen into any of the capital items covered by subdivisions
(a), (b), (c), (d'), and (e), above, paid into the "blocked account"
is not realizable in any amount and, therefore, not includible in gross
income for Federal income tax purposes.
Except as noted above,
therefore, "blocked accounts" do not influence the amount of British
inconie nor the exchange rate at which such income is brought into
a domestic return, the rate of conversion of British taxes, or the
conversion of British current assets in the determination of income.
Income from British sources of various kinds (exclusive of capital
gains), such as salaries, pensions, commissions, professional fees, interest on mortgages and securities, rents, dividends, patent and copyright royalties, tiade-mark fees, and profits on commercial transactions received by a t;ixpayer (whether residing in Great Britain or
elsewhere), if payable in sterling, while not within the scope of the
"blocked account" already discussed, will be converted to dollars at
the "official" rate of exchange quoted by the Bank of England as
of the date the payments were made or, in the case of a taxpayer on
the accrual basis, then as of December 81 of the taxable year. This
rate is the only realizable exchange rate for conversion of pounds
into dollars, or vice vers;i, as a result of the fact that any payments
in sterling or equivalent dollars are released under regulations of
the British Treasury only through controlled accounts with banl. s
or other prescribed institutions or firms set up as Special accounts"
"Registered accounts, " or ' Sterling area accounts, which do not
permit payments to leave the country at other than the "official"

"

"

rate.
The objective of the British Government in setting up these
accounts, naniely, to insure that in so far as possible the ti'ade of
Great Britain be conducted on the basis of "official" rates of
exchange quoted by the Bank of England, has been so far realized
that there is little "free sterling exchange" now available and there
is very little difference between the controlled "official" exchange
i ate and the "free exchange" rate on sterling still available on open
I'or reasons similar to those stated above, the rates of
market.
exchange, both for conversion of British current assets at the beginning and end of the taxable year and for conversion of British taxes
paid with respect to the income involved, either for foreign tax
credit purposes or deduction from gross income in the taxpayer's
United States return, should be taken at the "official" rate.
The above instructions are not intended to be applied to cases
where actual realization of the British income, or effectuation of the
payment of British taxes, caii be shown to have been accomplished at
rates different from the British "official" rate.
These instructions are based on the existing situation in regard to
exchange and finance between the United States and Great Britain
and are subject to modification by events occurring from time to
time.

t) 19.4!
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to be eroployed by the M Company on
account of machines leased to the X Company for use by it upon Governrnent contracts where there is an optio~ for the Gov&rnmerrr to purchase the machines and a recapture provision.
Alethod

irreome

Advice is requested as to the proper treatment, for I&'ederal income
tax purposes, of payments received by the &I Comp;my from the X
Company under a lease contract coverrng certain machines to be used
in connection with Government contracts, where there is an option for
the Government to purchase the machines and a recapture provision.
Two machines were leased by the i%I Company to the 8 Company
in connection with a Government contract held by the latter company. These machines cost approximately 1 1 z dollars each, and had
a value under the contract of 28'. dollars each. The contract provides for a basic rental of 2.8z dollars per month consisting of a specified number of hours. Provision is made for decreased payments
in case the machines are in use for only a part of rr month, and for
Secincreased payments in case of overtime use during any month.
tion
of the contract provides:

—

When and if the total rental paid to the lessor for any piece of equipment
shall equal the value thereof, plus I per cent per month for each month or fraethereof such piece of equipment shall have been in use, no further rental
1 ion
shall v& st in the Governel&all be paid to the lessor and title to the equipment
rnent, the lessor delivering to the Government free of any and all liens and
encumbrances title to such piece of equipment.
At the conrpletion of the work
being performed by the lessee under the principal contract, or upon terminaof the principal contion of the principal contract, as provided in article
tra&. t, the Covernment may at its option purchase any piece of equipment
by
paying the lessor the difference lretween the valuation of such piece of equipment, plus 1 per cent per month for each nronth or part thereof such piece of
equipment shall have been in use and tire total rental therefor paid for such
piece of equipment, provided that if such payment is made by the Government,
the lessor shall deliver to the Government, free of anv and all liens and encumbrances, title to such piece of equipment.

—

On this basis the value of each nrachine would be fully recovered
provided the basic rental of 2.8z dollars is received
each month, and title to the machine would pass to the Government
upon receipt of further rent in the amount of 1 per cent a month for
the time the machine mas in use. I» case a machine is not in use
for sufficient time for title to pass through receipt of rentals and the
@over»me»t exercises its option to acquire title& the balance of the
v;1lue of the machine not, already recovered, plus 1 per cent a month
for the time the machine rvas in use, would be received as a single
pay»lent.
of section 41 of
&Jp&rn the basis of the above, and under authority
the In! ernal Rev&'»ue Code relating to accounting periods and metho&ls of accounting, there may be reported as income in each taxable
year' that portion of all amounts received under the contract, w}rich
in 10 months

) 19.44-4. ]
represents the percentage of profit in all such receipts, so long as the
total of such receipts does not exceed 23a: dollars, the value of each
machine fixed in the contract. This should be computed as follows:
Do&fare.

28$
17a

Contract value
r.ost
Profit on the transaction
Percentage of profit to contract value, 20.06 per cent.
Payments for 4 months at 2.8a dollars &vere received during the taxable
1941.
Payments received (4X2.8r dollar, )
Profit for year (26.08 per cent of 9.2a: dollars)

fi. r
y&

i&r

9.2a:
2.4p

Any amounts v hich represent a fixed fee received in excess of the
contract value of each machine, 23m dollars, should be reported as
100 per cent profit.
In the event the amounts received do not equal the contract value
of the machines and the Government fails to exercise its option, and
the M Company repossesses the machines, gain or loss should be computed for the year in which repossession occurs. Such gain or loss is
to be Ineasured by the difFerence between the fair market value of the
machines repossessed and the basis in the hands of the M Company
of the unpaid portion of the contract value (that is, the unrecovered
cost) with proper adjustments for any other amounts realized or
The fair market
costs incurred in connection with the repossession.
value of the machines will be represented by their cost less a reasonable amount of depreciation to the date of repossession.
This accounting method of returning income should be used in the
case of all contracts of the M Company of this same character, but it
should not be used in the case of other contracts which are substantially different.

—

SECTION 42. PERIOD IN WHICH ITEMS OF
GROSS INCOME INCLUDED.
SEGTIQN

19.42—1: When included in gross income.
INTERNAL REVENUE CODE.

Interest (on salary deductions) paid upon death of a civil service
of the United States and salary of decedent for taxable
period prior to his death.
(See I. T. 3557, page 35.)
employee

—

SECTION 44. INSTALLMENT BASIS.
19.44—4: Deferred-payment
real property not on installment

SEcTICN

—

—
—

sale of
plan.

TITLE 26 INTERNAL REVENUE. CHAPTLvR I, SUBCHAPTER
19. INCOME TAX.

1942-5-10981
T. D. 5113
A, PARTS 3, 9 Ai D

Amending
section 19.44-4 of Regulations 108, article 44-4 of
Regulations 101, 94, and 86, article 854 of Regulations 77 and 74,
and article 46 of Regulations 69 relating to gain or loss upon repossession of real property upon default under deferred pavment
sale not on the installment plan, where title had previously passed
to the purchaser,

89
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DEPARTMENT

OFFICE OF CoxIxilssioi«ER OF INTERNAL REFEXI E.
W a8hinaton, D. C.
To Col(ector8 of Internal Ii,'evenue and Others Concerm&l:
PARACRAPH 1. Section 19.44 —
4 of Regulations 108 [Part 19, Title
26, Code of Federal Regulations, 1940 Sup. ] and article 44 —
4 of
Regulations 101 [section 9.44 —4, Title 26, Code of Federal Regulations, 1989 Sup. ] are amended by striking from the second paragraph
the last four sentences and by inserting in lieu thereof the folloiving:
If the vendor has previously transferred title to the purchaser, and the pur-

chaser defaults in any of his payments, and the vendor accepts a voluntary
reconveyance of the property, in partial or full satisfaction of the unpaid
portion of the purchase price, the receipt of the property so reacquired, to
the extent of its fair maiket value at that time, including the fair market
value of fixed improvements
placed on the property by the purchaser, shall
be considered as the receipt of payment on the obligations satisfied. If the fair
market value of the property is greater than the basis of the obligations of
the purchaser so satisfied (generally, such basis being the fair market value of
such obligations previously recognized in computing income), the excess constitutes ordinary income, and if the value of such property is less than the
basis of such obligations, the difterence may be deducted as a bad debt if
ascertained to be worthless and charged os within the taxable year, except
that if the obligations satisfied are securities (as defined in section 23(k) (3)
and section 117(f) ), any g;iin or loss resulting from the transaction is a capital
gain or loss subject to the provisions of section 117. If the property reacquired
is subsequently sold, the basis for determining gain or loss is the fair market
value of the property at the date of reacquisition including the fair market value
of the fixed improvements placed &&n the property by the purchaser.
See section
19.23(k) —8 [article 23(k) —8 of Regulations 101] with respect to property reacquired in a foreclosure proceeding.

4 of Regulations 94 [section 8.44 —4, Title 26,
PAR. 2. Articles 44 —
Code of Federal Regulations] and of Regulations 86 are amended by
striking from the second paragraph the last four sentences and by
inserting in lieu thereof the following:

If the vendor has previously transferred title to the purchaser, and the purchaser defaults in any of his payments, and the vendor accepts a voluntary
reconveyance of the property, in partial or full s, itisfaction of the unpaid portion of the purchase price, th'e receipt of the property so reacquired, to the
extent of its fair market value at that time, including the fair market value
of fixed improvements placed on the property by the purchaser, shall be considered as the receipt of pavment on the obligations satisfied. If the fair
market value of the property is greater than the basis of the obligations of
the purchaser so satisfied (generally, such basis heing the fair market value
of such obligations previously reeogiiized in computing income), the excess
constitutes ordinary income, ari&l if the value of such property is less than the
basis of such obligations, the difference mav be deducted as a bad debt if
ascertained to be worthless and charged off within the taxable year, except
that if the obligations satisfied are of the class specified in section 117(f),
any gain or loss resnltiug from the transaction is a capital gain or loss subject
to the provisions of section 117. If the property reacquired is subsequently
sold, the basis for determining gain oi loss is the fair market value of the
property at the date of reacquisition including the fair market value of the
placed on the property by the purchaser.
See article
fixed iinprovements
23(k)-3 with respe& t to property reacquired in a foreclosure proceeding.
PAR. 8. Article 854 of Regulations 77 and of 74 and article 46 of
Regulations 69 are amended by strilinng from the second paragraph
the last, four sentences and inserting in lieu thereof the folloivillg:

If the vendor has pr& viously transferred
chaser defaults in any of his payments,
474018'

—4Z

4

title to the purcliaser, and the purand the vendor accepts a voluntary

II
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reco»yeyance of the property, in partial or full satisfaction of the unpaid portioii
of the purchase price, the receipt of the property so reacquired, to the extent
of its fair market value at that time, including the fair market value of
fixed improvements
placed on the property by the purchaser, shall be considered as the receipt of payment on the obligations satisfied. If the fair
market value of the property is greater than the basis of the obligations of
the purchaser so satisfied (generally, such basis being the fair market value
of such obligations previously recognized in computing income), the excess constitutes ordinary income, and if the value of such property is less than the
basis of such obligations, the difference may be deducted as a bad debt if
ascertained to be worthless and charged off within the taxable year. If the
sold, the basis for determining
property reacquired is subsequently
gain or
loss is the fair market value of the property at the date of reacquisition inth'e
marl-et
value
cluding the fair
of
fixed iinprovements placed on the property
See article 193 [153 of Regulations 69] with respect to
by the purchaser.
in
foreclosure
a
proceeding.
property reacquired

(This Treasury decision is issued under the authority contained
in section 62 of the Internal Revenue Code (53 Stat. , 32, 26 U. S. C.,
Sup. V, 62), section 62 of the Revenue Acts of 1938, 1936, 1934, 1932,
and 1928 (52 Stat. , 480, 26 U. S. C., Sup. IV, 62; 49 Stat. , 1673,
26 U. S. C., Sup. II, 62; 48 Stat. , 700, 26 U. S. C. , 62; 47 Stat. , 191;
45 Stat. , 810), and section 1101 of the Revenue Act of 1926 (44 Stat. ,

111).)

D CANNi
of Interna/ Revenue.

NORMAN

Acting Cornrnissioner
Approved January 26, 1942.
JOIIN

L. SIILLIvAN,

Acting Secretary of the Treasu'ry.
(Filed with the Division of the Federal Register January 28, 1942, 11 a. m. )

—

PART V. RETURNS AND PAYMENT OF TAX.

—

SECTION 51. INDIVIDUAL RETURNS.
SEOTioN

19.51—4: Verification of returns.
INTERNAL REVENIIE CODE.

1942-14-11047

I. T. 3546

Income tax returns of civilian employees at Army and Navy bases
beyond the continental limits of the United States may not be sworn
to before Army officers or officials of the War Department.
However,
such returns may be sworn to before certain designated officers of the
Navy or Marine Corps in accordance with the authorization of the
Secretary of the Navy under authoritv of article 69 of the Articles
for the Government of the Navy (Titie 34, U. S. C. A. , section 1200).
American citizens residing in regions of Newfoundland, where it is
impracticable or financially burdensome to have the oath on their
returns administered by a consul or an authorized officer of the Navy
or Marine Corps, may have their signatures witnessed by tivo persons
in accordance with the procedure adopted with regard to applications
for passports and registrations.

Advice is requested as to the authority of ofFicials of the War or
Navy Department or oflicers of the Army or Navy to administer the
oaths required on Federal income tax returns filed by civilians resid-

[$ 19.51-4.

lng at military bases in Neu foundland.
Attention is called to the
fact that many of such civilians are stationed considerable distances
from the U»ited States consulate and the making of the oath in the

prescribed manner is frequently
some.
Section 19.51-4 of Regulations

impracticable

or financially

burden-

108 provides in part:

The oath or affirmation may be administered by any person dulv
authorized to administer oaths for general purposes by the law of the United
States or of any State, Territory, or possession of the United States, or of the
District of Columbia, wherein such oath or affirmation is administered, or by
a consular officer of the United States. Persons in the navel or military service
of the United States may verify their returns before any official authorized to
administer oaths for the purposes of those respective services.

Title 10, U. S. C. A. , section 1586 (article 114, Articles of AVar), provides:
Any judge advocate or acting judge advocate, the president of a general or special court-martial, any summary court-martial, the trial judge advocate or any
assistant trial judge advocate of a general or special court-martial the president
or the recorder of a court of inquiry, or of a military board, any officer designated
to tak. a deposition, any officer detailed to conduct an investigation, and the
adjutant of any command shall have power to administer oaths for the purposes
of the administration
of military justice and for other purposes of military
administration; and in foreign places where the Army may be serving shall have
the general powers of a notary public or of a consul of the United States in the
administration of oaths, the execution and acknowledgment of legal instruments,
the attestation of documents, and all other forms of notarial acts to be executed
by persons subject to military law. (June 4, 1920, ch. 227, Subchapter II, section
1, 41 Stat. , 810.)
It is apparent that the above-quoted statute does not vest any offi-

cial of the Army or of thc )Var Department with authority to administer oaths for general purposes within the meaning of section 19.51-4 of
Regulations 103, supra. Aforeover, it has been held that the phrase
"persons in the naval or military service "of the United States, as used
i» the regulations, means only the commissioned, noncommissioned,
and enlist~ed personnel of the military service. and, therefore, does not
include civilian employees of the Army and Navy establishments.
It
follows that Armv officers may not administer the oaths in question.
The statutory authority of officials of the Navy, however, is broacler
The Aci of
than that of oKcials of the Army or War Department.
April o5, 1985, Public, No. 48 (49 Stat. , 161), provides:

That in places beyond the continental limits of the United States where the
Vavy or Marine Corps is serving, such offfcers of the iVavy or Marine Corps
as are authorized to administer oaths for the purposes of the administration of
shall have the
naval justice and for other purposes of naval administration
general powers of a notary public or of a consul of the United States in the
administration of oaths, the execution and acknowledgment of legal instruments,
the attestation of documents, and the performance of all other notarial acts.

Under authority of article 69 of the Articles for the Government of
the Navy (Title b4, U. S. C. A, section 1200), the Secretary of the
Navy has authorized all cfficers of the Navy and ihlarine Corps on
active duty, including retired and reserve officers, of the ranks of
]jc»tenant (junior grade) and first lieutenant and above, to administer
oaths for purposes of naval administration.
It is the opinion of this office that, under the provisions of the Act
o f April 95, 1985, supra, in places beyond the continental limits of the

(1

19.51-4.]
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United States officers of the Navy and Marine Corps of the ranks
designated by the Secretary of the Navy (as above stated) are persons
duly authorized to administer oaths for general purposes within the
meaning of section 19.51—4 of Regulations 103, supra.
The Bureau has held that when executing their income tax returns
American citizens in foreign countries may, if the services of a notary
are not available, have their signatures witnessed by two persons in
accordance with the procedure adopted v ith regard to applications for
passports and registrations, section 171, Consular Regulations, note 1.
(See O. D. 189, C. B. 1, 190 (1919), and I. T. 3213, C. B. 1938—2, 72. )
The same procedure should therefore be followed in the case of American citizens in regions of Newfoundland ~here it is impracticable or
financially burdensome to have their income tax returns suborn to
before a consul or an authorized officer of the Navy or Marine Corps.

SEGTIoN

19.51—4: Verification of returns.
INTERNAL REvENEE CODE.

1942-24—11123

I. T. 35oS

Income tax returns of civilian employees at Army and Navy
bases beyond the continental limits of the United States who are
subject to military law under article 2, Articles of %var (10 U. S.
C. A. , section 1478(d) ), may be sworn to before Army officers or
officials of the %Var Department clothed with the general powers of
a notary public or of a consul of the United States in the administration of oaths to persons subject to military law under article
114, Articles of War (10 U. S. C. A, section 1586).
I. T. 8546 [page 90, this Bulletin] modified.

I.

Reconsideration has been given
T. 3546 t page 90, this Bulletin] in
so far as it holds that Federal income tax returns of civilian employees at Army and Navy bases beyond the continental limits of
the United States may not be sworn to before Army officers or
officials of the War Department.
Article 114, Articles of War (Act June 4, 1920, 41 Stat. , 810; 10
U. S. C. A. , section 1586), provides that certain designated officers
shall have power to administer oaths for the purposes of administration of military justice and for other purposes of military administration, "and in foreign places ~here the Army may be serving shall
have the general powers of a notary public or of a consul of the
United St~ates in the administration of oaths, the execution and acknowledgment of legal instruments, the attestation of documents, and
all other forms of notarial acts to be executed by persons subject to
This provision extends the power to administer oaths
military law.
to income tax returns in foreign places only to returns of persons

"

subject to military law.
Article 2, Articles of War (Act June 4, 1920; 41 Stat. , 787; 10
U. S. C. A. , section 1473), defines persons subject to military law as

being:

(d) All retainers to the camp and all persons accompanying or serving with
the Armies of the United States without the territorial jurisdiction nf the
Ilnited States, and in time of war all such retainers and persons accompanying
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or serving with the Armies of the United States in the field, both within and
without the territorial juri. &liction of the United States, though not otherwise
subject to these arti& les.

It is believed that article 114, A. rticles of Vi ar„ in vesting such
designated officers with tlie general powers of a notary public or of a
consul of the United States in the administration of oaths to persons
subject to military law, does, to that extent, authorize them to administer oaths for general purposes, within the meaning of section
19.51—4 of Regulations 108, and, hence, authorizes them to administer
oaths to income tax returns of such persons in foreign places as may
be subject to military law as provided in article Z(d), Articles of
War.
In view of the foregoing,
inconsistent

I. T. 8546, supra,

is modified to the extent

herewith.

—

SECTION 58. TIME AND PLACE FOR
FILING RETURNS.

1: Time

SEcTIoN 19.58—

—

for filing returns.

TITLE 26 INTERNAL REVENUI:.

—CHAPTER

I, SUBCHAPTER

1942—
20—11099
T. D. 5149

—

A, PART 19,

INCOME TAX.

Regulations 103 amended to conform to Public law 490 (Seventyseventh Uongress), postponing due dates for income tax returns
in
;i»d payment of income taxes in case of certain individuals
the military or naval forces of the United St;&tes and certain
civilian employe&s of the United States,
TREASURY' DEPART'M ENT,

OFFICE OF COMMISSIONER OF INTERNAL REvENUE,
Washii&gto», D.

C.

To CoVectors of I&sternal J7levcnue and Others Concerned:
Ill order to conform Regulations 108 [Part 19, Title 26, Code of
I&'ederal Regulations, 1940 Sup. j to Public law 490 (Seventy-seventh
Congress), approved March 7, 1942, such regulations are amende 1
as follows:
1 is amended by adding at the end
PARAORAPH 1. Section 19.58—
thereof the following sentence:
relating to the time for filing income tax returns in the case
of certaiii individuals in the military or naval forces of the United States
who are 9& rving on sea duty or outside the continental United States, and
iu the «ise of certain civilian employees of the United States who are prisoners
of war or otherwise detained by any foreign government with which the
United States is at war, see section 19.56—1(b).

For provisions

2. The first sentence of section 19.58-4 is amended
folloivs:

PAR.
a, s

to read

The due date is the date on or before which a return is required to b fil d
m accordance with the provisions of the Internal Revenue (,od„or
490
case of certain i»dividuals, in &iccord&ince with the pi&)vis&&i»s of Public ]a
—
(S& v&»i y-9&'v&'»th 0&ii&gross), approved March 7, 1942 (se&' section 1956 1(b) ),
oi. the I;isi &i&ly &if the period covered liy an exteusiu&i of tinie grauted by the
Commissio»er or 6 collector,

ji

19.58-1.]
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PAH. 3, Imme&liat&ly
insel tetl:

section 19.N —1, the following

preceding

Public law 490 (Seventy-seventh

That for the purpose of this

(a) the term "person"

Congress), approved

March 7, 1942.

Act-

means (1) commissioued
officer, warrant
person (including persons selected uuder the Selective
Training and Service Act, as amended), member of the Army or Navy
Nurse Corps (female), wherever serving; (2) commissioned officer of
the Coast aud Geodetic Survey or the Public Health Service; and
(8) civilian officers and en&ployees of departments, during such time as
they nray be assigued for dniy outside the continental limits of the
United States or in Alaska;
officer, enlisted

s e " means any executive departestablishment,
or agency (including corporations)
in the executive branch of the Federal Government.
s
SEc. 18. Notwithstanding
any other provision of law, in the case of
any taxable year beginning after December 81, 1940, no I&'ederal incometax return of, or payment of any Federal income tax by(a) any individual in the military or naval forces of the United

(d) the term "depart&nent"

&uent,

independent

States, or

(b) any civilian officer or employee of any department
who, at the time any such' return or payment would otherwise
due, is a prisoner of war or is otherwise detained by any
government with which the United States is at war, or
(c) any individual in the military or naval forces of the
States serving on sea duty or outside the continental United
at the time any such return or payment would otherwise
due,
shall become due until one of the following dates, whichever

earliest:

(1)

become

foreign
United

States
become

is the

the fifteenth day of the third month following the mouth in
he ceases (except by reason of death or incompetency) to
be a prisoner of war, or to be detained by any foreign government
with which the United States is at war, or to be a member of the
military or naval forces of the United States serving on sea duty
or outside the continental United States, as the case may be,
unless prior to the expiration nf such fifteenth day he again is a
prisoner of war, or is detained by any foreign government with
which the United States is at war, or is a member of the military
or naval forces of the United Sn&tes serving on sea duty or outside
the continental United States;
(2) the fifteenth day of the third month following the month
in which the present war with Germany, Italy, and Japan is terminated, as proclaimed hy the President; or
(8) the fifteenth day of the third month following the month
in which an executor, administrator,
or conservator of the estate
of the taxpayer is appointed.
date
Snch due
is prescribed subject to the power of the Commissioner
of Internal Revenue to extend the time for filing such return or paying
such tax, as in other cases, and to assess and collect the tax as pro-vided in sections 146, 278, aud 274 of the Internal Revenue Code in cases
in which such assessment or collection is jeopardized and in cases of
bankruptcy or receivership.
For the purpose of this section, the term
"continental United States" me;&ns the States and the Dis'trict of
Columbia, and the terms "individual" or "member" of the military
or naval forces of the United States means any persou in the Army of
the United States, the United States Navy, the Marine Corps, the Army
or Navy Nurse Corps (female), the Coast Guard, the Coast and Geodetic Survey, or the Public Health Service.
SEc. 14. The provisions of this Act, applicable to persons in the
hands of an enemy, shall apply to any person beleaguered or beseiged
which

by enemy forces.

s

s

[$ 19.53—l.
l'(&&a. 4. '« t ion 19.56-1 is amended
by inserting immediately prece(ling the first sentence -' (a) Ir& general.
and by inserting at the
end of such section the following new paragraph (6
&

'.

):

rtain i ndivid«als in military or naval forces of United States and
certain «is(lian employees of United States. This paragraph
(b) applies
only to returns and pavment of tax for taxable years beginning after December
81, 1940. For the purposes of this paragraph (b), the tern&» defined in Public
law 400 ( Seventv-, cv& nth Congress), approved 51arch 7, 1942. ;hall have the
meanings so assigned to them.
Under the provisions of sections 18 and 14 of Public law 490. the due date
for any income !ax return and for any payment (including any in=tallment
payment) of income t;&x is postponed in the case of any individual in the military
or naval forces of the United States who, at the time the return or payment
would otherwise become due, i» serving on sea duty or outside the continental
I nited States. The new due date, in the case of any such postponement, is
the 15th day of the third mouth following the month in which the individual
ceases (except by reason of death or incompetency)
to be a member of the
military or naval forces of the United States serving on sea dutv or out»ide the
continental United States, unless prior to the expiration of such 15th dar he
is a prisoner of war of, or is detained by, any foreign governm& nt with which
the United States is at war, or is beleaguered or besieged by enemy forces, or
i» again a member of the military or naval forces serving on sea duty or outside the continental United States.
Under tbe provisi&»» of sections 18 and 14 of Public law 490, the due date
for any income tax return and for any payment (including any installment
payment) of income tax i» also postponed in the case of any individual in the
military or naval forces of the United States or any civilian officer or employee
of any executive department, independent establishment, or agency (including
corporations) in the executive branch of the Federal Government who, at
the time the return or payment would otherwise become due, is a prisoner
of war of, or is otherwise detained by, any foreign government with which
the United States is at war, or is beleaguered or besieged by enemy force».
The new due date, in the case of any such postponemen&, is tbe 15th dav of
the third month following the month in which the individual ceases (except by
reason of death or incompetency) to be such a prisoner, or to be so detained,
beleaguered, or besieged, unless prior to the expiration of such 15th day he
is a member of the milita. ry or naval forces of the United States serving on
s&a &luty or outside the continental United States, or is again such a prisoner,
or»o detained, beleaguered, or besieged.
The new due date, if it has not previously occurred pursuant to the preceding
provisions of this paragraph (b), is the earlier of the two following dates:
(1) the 15th day of the third month following the month in which an
executor, administrator,
or conservator of the estate of the taxpayer is
appointed; or
(2) the 15th day of the third month following the month in which the
present war with Germany, Italv, and Japan is terminated, as proclaimed
by the President.
1 to 19.58M, inclusive, for provisions relating to the time
Sc& sections 19»&8—
when an income tax return would otherwise (that is, but for sectious 18 and
14 of Public law 490), become due.
In ease the due date for p;&ying the tax (as distinguished from the due date
of an installment of the tax) is postponed under the provisions of Public law
490, the tax may, at the option of the taxpaver, be paid in accordance with
the provisions of section 5&! (b) of the Internal Revenue Code in four eq»al
In such ease the first installment
installments instead of in a single payment.
is to be paid on or before the new due . date prescribed by the provisions of
Public law 490, the second installment on or before the 15th d:&r of the third
month, the third installment on or before the 1,(ih d:&v of the sixth month, and
the fourth installment on or before the 15th clay of the ni»th month, after
such new due date.
In case the due date for p»ving an inst:&llment of the tax (other than the
is postponed under the provi»i&m» of Public law 490, the due
first installment)
each such in»t»llmcnt so postponed i» the si»gle d;&te prescribed bv
The preceding sentence may be illustrated bv the following
provisions.
example:
A, a member of the l.'nited States Army. is within the continental
ra»fa(q
United St;&te» when his income tax return and tax for the calendar year 1041
( b)

U&

—

e(

19.58-2.
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I

become due, and he files his return and pays the first installment of the tax
on or before the due date. A serves on duty outside the continental United
States on the dates (June 15, September 15, and December 15, 1942) when the
remaining three installments
In February, 1948, he
normally are payable.
returns to the continental I.. nited States for duty, and does not again serve
outside the continental United States before May 16, 1948. The last three
installments on A's income tax for 1941 all become due on May 15, 1948, that is,
on the 15th day of the third month following the inonth in which he ceased to
serve outside the continental United States.

PAR. 5. Section 19.217—
1 is amended by inserting after the first
sentence thereof the following sentence:
For provisions relating to the time for filing income tax returns in the case of
certain individuals in the military or naval forces of the United States and
certain civilian employees of the United States, see section 19.56—1(b).
PAR. 6. Section 19218—
1 is amended by adding at the end thereof
the following sentence:
For provisions relating to the time for payment of the tax in the case of certain
individuals in the military or naval forces of the United States and certain
civilian employees of the United States, see section 19.56—1(b).
(This Treasury decision is issued under the authority contained in
sections 62 and 3791 of the Inteinal Revenue Code (53 Stat. , 32i 467,
26 U. S. C., 1940 ed. , 62, 3791) and sections 1, 13i and 14- of Public law
490 (Seventy-seventh Congress), approved March 7, 1942. )
GUx T. HELVERINu,
Commissioner of Internal Eevenue.
Approved May 11, 1942.
JOIIN L. SULLIVAN)
4ctini7 Secretary of the Treasury.

.

(Filed with the Division of the Federal Register May 12, 1942, 11.86 a. m. )

SzcTIoN 19.53—
2: Extensions of time for filing

returns.
(Also Section 729, section 30.729—1, Regulations 109.)

1942—5—10975
I. T. 3529

INTERNAL REVENUE CODE.

Policy to be followed with respect to applications for extensions
of time for filing Federal income and excess profits tax returns
for the calendar year 1941 and for fiscal years ending in 1942.

Advice has. beeh requested with respect to the policy which will be
followed by the Bureau of Internal Revenue with respect to extensions of time for filing Federal income and excess profits tax returns
for the calendar year 1941 and for fiscal years ending in 1942.
Due to the involvement of this country in the present world war
and the urgent need for revenue, it is essential that applications for
extensions of time for filing FeIleral income and excess profits tax
returns for the calendar year 1941 and fiscal years ending in 1942
be allowed only in those cases where, in the light of the reasons given
Accordingly, all
by the taxpayer, the allowance is fully justified.
such applications for extensions of time must show most unusual and
meritoi ious circumstances which justify the extension requested.

97
All applications for extensions of time for filing returns should
be filed directly with the collector of internal revenue for the district
in which the taxpayer is required by law to file the return.
Applications by individuals for extension of time to file returns
will continue to be passed upon by the collector of internal revenue
as heretofore.
Applications by corporations for extensions of time to file returns
which, in the judgment of the collector of internal revenue, do not
merit favorable action, will be clcnied by him. Applications which.
in his judgment, warrant favorable nci. ion cvill be referred by him
to the Bureau in washington for consideration.
Such applications
by corporations will be granted only under the circumstances above
indicated and then only by the Commissioner.
SEcTIoN 19.58-4:

Due date of return.
INTERNAL REVENUE CODE.

Regulations

108, amended.

(See T. D. 5149, page 98.)

—

SECTION 55. PUBLICITY OF RETURNS.
1942—10—110]6
T. D. 5120
TITLE 26

—INTKI&NAL

REVEN&&E.

—CHAPTER

I, PART 468, SEBI'ART K.

Itegnlntions governing the inspection of corporation
transcript cards by the OIIIce of Price Administration.

statistical

TREASURY DEPARTMENT,

tVashinctton, D. O.
etors of Ir&tn na/ EeI'er&t&e and Others Con&en»eel:
Pursuant to tlie provisions of sections 55(a) and &02(b) of the
Revenue Act of 1984; section 106(c) of the Revenue Act. of 1985;
section 55&(a) of the R-venue Act of. 1986; sections 55(a) a»d 602(c)
of the Revenue Act of 1988; and sections, '»;(a) and 608 of the Internal Revenue Code, corporation statistical transcript carcls preparecl by the Bureau of Internal Revenue from corporation income
and declared value excess-profits (termed prior to October 8. 1940,
merely excess-profits) t:ix returns made under the Revenue Acts of
1984, 1986, 1988, or the Internal Revenue Code, or under such Revenue Acts ariel Code as ar»ended, for any taxable year beginning after
June 80, 198:&, and ending before July 1. 1941, may be open to inspecThe inspection of such
tion by the Office of Price A&lmi»isti'ati&&n.
tr;i»script carcls herein authorized nmy be made by any officer or
eml&loy«of the OfFice of Price Aclmiiristration &inly authorizecl by
Upon writte» notice by
the Adr»inistrator to »rake such inspectio».
CoP&

such Administrator
to the Secretary of the Treasury giving the
classes of corporations whose transcript cards it is desired to inspect,
the Secretary and any oflicer or employee of the Treasury Departrnent, with the approval of the Secretary, may furnish such OSce of
Price Administration with any data on such cards or may make the
cards or any of them available in the office of the Commissioner of
Internal Revenue for inspection and copying by the Once of Price
Administration or by such examiners or agents as the Administrator
thereof may designate.
The information so obtained may be published or disclosed in statistical form provided such publication does
not disclose, directly or indirectly, the name or address of any corporate taxpayer.
(E. O. 9076, February 26, 1942, and secs. 55(a),
702(b), 48 Stat. , 698, 770, 106(c), 49 Stat. , 1019, sec. 55(a), 49 Stat. ,
1671, secs. 55(a), 602(c), 52 Stat. , 478, 568, secs. 55(a), 602, 53 Stat. ,
29I 111 j 26 U. S. C., 55, 341, 342, 26 U. S. C., 1940 ed. , 55 (a) ) 603 )

H. MORGENTHAII& Jr.,
Secreted of the Treasury.

Approved I'ebruary 26, 1942.
FRANKLIN

D.

ROOSEV I'.LT,

The lVhite A'ouse.
(Filed with the Division of the Federal Register March 2, 1942, 10.52 a. m, )

—INSPECTION

BY THE OFFICE OF PRICE ADMINISTRATION
STATISTICAL TRANSCRIPT CARDS PREPARED PROM INCOiIE
AND DECLARED VALUE EXCESS-PROFITS TAX RETURNS.

EXECUTIVE ORDER
OI' CORPORATION

By virtue of the authority vested in me by sections 55(a) and 702 (b)
of the Revenue Act of 1934 (48 Stat. , 698, 770); section 106(c) of the
Revenue Act of 1935 (49 Stat. , 1019); section 55(a) of the Revenue
Act of 1936 (49 Stat. , 1671); sections 55(a) and 602(c) of the Revenue
Act of 1938 (52 Stat. , 478, 568); and sections 55(a) and 603 of the
Internal Revenue Code (53 Stat. , 29, 111), it is hereby ordered that
corporation statistical transcript cards prepared by the Bureau of
Internal Revenue from corporation income, declared value excessprofits (termed prior to October 8, 1940, merely excess-profits) t. ;Ix
returns made under the Revenue Acts of 1934, 1935, 1936, 1938, or the
Internal Revenue Code, or under such Revenue Acts and Code as
amended, for any taxable year beginning after June 30, 1935, and
ending before July 1, 1941, may be open to inspection by the O(Bce of
Price Administration; such inspection to be in accordance and upon
compliance with the rules and regulations prescribed by the SecretaI y
of the Treasury in the Treasury decision relating to the inspection
of such cards by the Ofhce of Price Administration, approved by me
this date.
This order shall be published in the Federal Register.
FRANKLIN

TIIE AVIIITE HOUSE,
February 80, 19+~.

D. ROOSEVELT.

(9076)

(Filed with the Division of the Federal Register February 27, 1942, 10.49 a.

m,

)
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55.

1942-17-110&4

T. D. 5188
TITLE

26—
INTERNAL

PART

Regulations

REVENUE. CHAPTER I, SI.'BCHAPTER E, PART 458, SUBINSPECTION OF EXCISE TAX RETT RNS.

—

I.

governing

the inspection

of excise tax returns.

TREASURT DEPARTMENT,

washington, D. C., April 18& 19qt2.
To Collectors of Intervtal 8'& renue and Others Concerned:
SEOTICN 458.610. INTRCDUcTQRT.
(a) Section 55(a) (2) of the Internal Revenue Cod«& as amended, provides:
And all returns made under this chapter, subchapters A, B, D, and E
of chapter 2, subchapter B of chapter S, chapters 4, 7, 12, and 21, sub-

—

chapter A of chapter 20, and chapter 30, shall constitute public records
and shall be open to public examination and inspection to such extent as
shall be authorized in rules and regulations promulgated by the President.

(l&) Section 55 (Title I) of the Revenue Act of 1982& as amended by
s«ction 218(h), Title II, of the National Industrial Recovery Act,
approved June 16, 1983 (48 Stat. , 195, 209), provides:
Returns made under this title shall be open to inspection in the san&e
manner, to the same extent, and subject to the same provisions of law,
including penalties, as returns made under Title II of the Revenue Act
of ls2G; and all returns made under this Act after the date of enactment

of the National Industrial Recovery Act shall constitute public records
and shall be open to public examination and inspection to such extent
as shall be authorized in rules and regulations promulgated by the
President.

(c) Section 55(a) (Title

I) of the

Revenue Act of 1984, provides:

Returns made under this title shall be open to inspection in the same
manner, to the same extent, and subject to the same provisions of Iaw,
including penalties, as returns made under Title II of the Revenue Act
of 192G; and all returns made under this Act shall constitute public
records and shall be open to public examination and inspection to such
extent as shall be authorized in rules and regulations promulgated by
t he P resident.

—

SEc. 458.611. INsPEcTICN oF ExcIsE TAx RETURNs. Pursuant to the
above-mentioned provisions of law excise tax returns filed with respect
to any tax imposed by Chapter 7 or 12 or 21, or Subchapter A of
Chapter 29, or Chapter 80, of the Internal Revenue Code, or filed
after June 16, 1938, with respect to any tax imposed by Title IV,
V, or VII of the Revenue Act of 1982, or filed with respect to the
tax imposed by Title IV of the Revenue Act of 1984, or by any of
the above-mentioned provisions as amended, shall be open to inspection
to the same extent as provided v ith respect to income tax returns in
Subpart B and sections 468C. 81, 468C.32& 468C.83 (a), 468C.84, 468C. 85.
463( .86, and 468C. 87 of Subpart D of Treasury Decision 4929, approve&1
2, 91], as amended by Treasury Decision
August 28, 1989 [C. B. 1989—
4991, approved July 20, 1940 {C.B. 1940—2, 92] [26 C. F. R., 1989 Sup. .
458 801 to 458.807, both inclusive, 458.881 to 458.887, both inclusive,
1940 Sup. , 458.838(a)

].

(This Treasury decision is issued under the authority contained
in section 55(a) (2), as amended, of the Internal Revenue Code (58
Stat. , 29, 26 U. S. C., 55, 1940 ed. section 55 (Title I), as amended,
of the Revenue Act of 1982 (47 Stat. , 189); and section 55(a) of the
Revenue Act of 1984 (48 Stat. , 680).)

);

H.

IIDRGENTHAU,

Jr. ,

Secretary of the 2'reagury.
Approved April 20, 1942.
FRANKLIN

D.

ROOSEVELT)

The white Home.
(Filed with the Division of the Federal Register April 21, 1942, 3.20 p. m. )
I

—

SECTION 56. PAYiAIENT OI' TAX.
1942—9—
11004

I. T. 8584

iNTERNAL

REVENUE CODE.

Where separate Federal income tax returns are Gled by a husband
1943, A —1944, and
and wife, Treasury notes of Tax Series A —1949, B—
B—1944, inscribed in the name of one spouse, may not be used to
satisfy the income tax liability of the other spouse. This rule is
equally applicable where the husband and wife are residents of a
community property State.

Advice is requested whether, in the case of husband and wife filing
separate Federal income tax returns, Treasury notes of Tax Series
A —1948, B—1948, A —1944, and B—1944, inscribed in the name of one
spouse, may be used to satisfy the income tax liability of the other
The inquiry relates particularly to such returns filed in
spouse.
community property States.
In view of the provisions of Treasury Department Circular No. 667
(C. B. 1941—2, 112).as amended. Treasury Department Circular No. 674
[page 861, this Bulletin], and Treasury Decision 5109 [page 859, this
Bulletin], it is held that where separate federal income tax returns
are filed by a husband and wife, Treasury notes of Tax Series A —1948,
B—1948, A —1944, and B—1944, inscribed in the name of one spouse,
may not be used to satisfy the income tax liability of the other spouse.
This rule is equally applicable where the husband and wi. fe are
residents of a community property State.

SEcTIGN

19.56—1: Date on which tax shall be paid.
INTERNAL REVENUE CODE.

Regulations

108, amended.

(See T. D. 5149, page 98.)

101

—

SUBCHAPTER C. SUPPLEMENTAL PROVISIONS.

—

SUPPLEMENT A. RATES OF TAX.

—

SECTIOX 101. EXEMPTIO &S FRO'&I TAX
O. CORPORATIOXS.
&

SEcTIUN

19.101—1: Proof of exemption.

TITLE 26

—INTERNAL

REVEXliE.

—CHAPTI. R

1N2-11—1102;&
T. D. 5125
I, SUBCHAPTER

A,

—

PART 10.

JNCOXIE TAX.

Amending regulations 108 as to proof of exemption of organization and iriaking such amendment apply to Regulations 101, 94,
86, and 77.

TREASURY DEPART&IENT&
OF INTERN AL REVENUE&

Ol'FICE OF COMMISSIONER

Woshz»@ton, D. C.
To Collectors of Intexna/ Eezrenue and Others C'onccrned:
PARAURAPH 1. Section 19.101—
1 of Regulations 103 [Part 19, Title 26,
Code of Federal Regulations, 1910 Sup. ] is amended to read as
follows:

—

Szc. 19.101—1. Proof of exemption. A corporation is not exempt merely because
it is not organized and operated for profit. In order to establish its exemption

ir is necessary that every organization claiming exemption file with the collector for the district in which is located the principal place of business or
principal oifice of the organization an atlidavit or a questionnaire as set forth
below. An organization claiming exemption undeg section 101 (1), (8), (4),
except a bona fi&le r&dii union, (6), (7), (8), (9), (10), (12), (14), or (16)
shall file the form of questionnaire
appropriate to its activities, filled out in
accordance with the instructions on the form or issued therewith.
Copies
of the following questionnaire
forms may be obtained from any collector:
ivor corporations claiming exemption under section 101(6), Form 1028; under
section 101 (1), (3), (7), or (8), Form 1024; under section 101(9), Form 1025;
under section 101 (10), (14), or (16), Form 1026; under section 101(4), except
bona fide credit unions, Form 1027; and under section 101(12), Form 1028. All
other organizations claiming exe'mption, including bona fide credit unions, shall
file an atfidavit showing the character of the organization, the purpose for which
it was organized, its actual activities, the sources of its income and the disposition of such income, whether or not any of its income is credited to surplus or
may inure to the benefit of any private shareholder or individual, and in general all facts relating to its operations which affect its right to exemption.
To each. such affidavit or questionnaire shall be attached a copy of the articles
of iircorp&&ration, declaration of trust, or other instrument of similar import,
setting forth the permitted powers or activities of the organization, the by-laws
or other code of regulations, and the latest financial statement showing the
An organizaassets, liabilities, receipts, and disbursements of the organization.
tion claiming exemption under section 101 (5), (6), except organizations organized and opera&«l exclusively for religious purposes, (7), (8), (9), or (14),
shall also file with the other information specified herein a return of information
on Form 990 relative to the business of the organization for the last complete
year of operation.
The words "private shareholder or individual" in section 101 refer to individuals bavin a personal and private interest in the activities of tbe corporation.
A)(ho&rgb religious or apostolic associations or corporations exempt urrde&' section
101(18) are reli& ved from paying the r;rx, they are required to file returns of
income (see section 19.101(18)—1).
&

In the case of the particular classes of organizations listed below, the folloW.
ing additional information shall be embodied in or attached to, and made a
part of, the afiidavit or questionnaire referred to above:
(a) Mutual insurance companies shall submit (1) copies of the policies or
certificates of membership; (2) if any substantial amount of income is claimed
to be held for the payment of losses or expenses, a statement based upon a
that the amount so held for
reliable table of loss experience demonstrating
the payment of losses is reasonably necessary; or in the case of expenses, a
statement based upon reliable statistics showing that the expenses were incurred
or that in all probability they will be incurred;
(b) In the case of holding companies claiming exemption under section 101(14),
if the organization for which title is held has not been specificall notified in
writing by the Bureau of Internal Revenue that it is held to be exempt under
section 101, the holding company shall submit the information indicated herein
as necessary for a determination of the status of the organization for which title
is held.
The collector, upon receipt of the affidavit, or questionnaire, and other papers,
will examine them as to completeness and will forward completed documents to
the Commissioner for decision as to whether the organization is exempt. In
addition to tbe information specified herein, the Commissioner may require any
additional information deemed necessary for a proper determination of whether
a particular organization is exempt under section 101, and when deemed advisof the internal revenue laws
able in the interest of an efficient administration
he may in the cases of particular types of organizations provide additional questionnaires or otherwise prescribe the form in which the proof of exemption shall
be furnished.
ivhen an organization has established its right to exemption, it need not
thereafter make a return of income or any further showing with respect to
its status under the law, unless it changes the character of its organization
or operations or the purpose for which it was originally created, except that
every organization exempt or claiming exemption under section 101 (5), (6),
except organizations organized and operated exclusively for religious purposes,
(7), (8), (9), or (14), shall file annually returns of information on Form 990
with the collector for the district in which is located the yrincipal ylace of business or principal office of the organization.
The first return of information on
Form 990 required by this regulation shall be for the taxable year ending in
1941 and shall be filed on or before May 15, 1942. The returns for subsequent taxable vears shall be filed on or before the 1st day of the third month following
the close of the taxable year. See section 19.101(18)—
1 with respect to returns
exempt under section
by religious or apostolic associations or corporations
101(18). See also sections 275(a) and 276(a) with resyect to the statute of
limitations.
Collectors will keep a list of all organizations held to be exempt to the end
that they may occasionally inquire into their status and ascertain whether or
not they are observing the conditions upon which their exemption is predicated.
The exemption under section 101 referred to in this section and sections
19,101(1)—1 to 19.101(18)—1, inclusive, from filing returns of income does not
apply to returns of information (see sections 147 to 149, inclusive).
PAR. 2. The foregoing provisions relative to proof of' exemption

under section 101 of the Internal Revenue Code are hereby made applicable in the case of any organization which claims exemption under
the Revenue Act of 1988, 1936, 1984. or 1982 and vehich has not proven
exemption under the corresponding provisions of Regulations 101
Part 9, Title 26, Code of Federal Regulations, 1989 Sup. 94 [Part
8, Title 26, Code of Federal Regulations], 86, or 77 The foregoing provisions relative to the filing annually of r~eturns of information on
Form 990 are hereby made applicable to organizations held exempt
under the sections of the Revenue Act of 1988, 1986, 1984, or 1982
u hich correspond to section 101 (5), (6), (7), (8), (9), or (14) of the
Internal Revenue Code.
(This Treasury decision is issued under the authority contained
in sections 62 and. 101 of the Internal Revenue Code (58 Stat. , 82, 88,
I

],

103
as amenrled by 53 Stat. , 876, 26 U. S. C., 1940 e&1., 62, 101); sections
62 and 101 of the Revenue Acts of 1968, 1%6, and 1934 (52 Stat. 480,
,
26 U. S. C., Sup. , 62, 101; 49 Stat. , 1673, 26 U. S. C. Sup. , (i2, 101;
48 Stat. , 700, 26 U. S. C., 62, 101); and sections 62 and 103 of the
Revenue Act of 1%2 (47 Stat. , 191, 193).)

D. C»N.
of Internal Rete«ue.

NoRMAN

Approved

Acting Commissioner
March 5, 1942.

JOIIN L. SULLIVAN'
Acti)ng Secretary of the Treasury.
(Filed with the Division of the Federal Register hiarch 6, 1942, 9i51 a. m. )

19.101(6)—1: Religious, charitable,
scientific, literary, and educational organizations and community chests.

SEOTIoN

1942-6-10986

(r. C.

sI. 26063

INTERNAL REVENUE CODE AND PRIOR REVENUE IAVS S.

The decision of the United States Circuit Court of Appeals for
the Second Circuit in Roche's Beech, Inc. , v. Commissioner
(96
Fed. (2d), 776, Ct. D. 1359, C. B. 1938—2, 230), holding that a corporation organized for the purpose of, and engaging in, business
activities was exempt from income taxation under section 103(6)
of the Revenue Act of 1928 as a corporation organized and operated
exclusively for charitable purposes, although it did not dispense
I
charity but merely produced income for such purpose to be administered by another tax-exempt corporation, should no longer be
ifollowed by the Bureau,
G. C. M. 20853 (C. B. 1938—2, 166), G. C. M. 21610 (C. B. 1939—2,
103), and G. C. M. 22116 (C. B. 1940-2, 100) modified.

Reconsideration has been given to the question whether the Bureau
should continue to follow the decision of the United States Circuit
Court of Appeals for the Second Circuit in Roche's Beach, Inc. , v.
Commissioner (96 Fed. (2d), 776, Ct. D. 1859, C. B. 1938—
2, 280).
In Roche's Beach, Inc. , v. Commissioner, supra, an individual,
shortly before his death, organized a business corporation to svhich
he transferred his real estate and bathing beach business in exchange
for all of the corporation's capital stock. By his will executed on
the date of transfer he bequeathed the stock to testamentary trust, ees
for the purpose of establishing a charitable foundation.
In accordance with the intention expressecl in his will, the net income of
the business corporation was, after testator's death, devoted exc lusively
to the foundation for the charitable purposes set forth in
the will. It was held that such business corporation svas exentpt
from income taxation under section 103(6) of the Revenue Act of
1928 as a corporation organized and operated exclusively for charitable
purposes, although it did not dispense charity but merely produced
income for such purpose to be administered by another tax-exempt

corporation.
The decision in the Roche's Beach, Inc. , case, although contrary
e eneral position theretofoie taken by the BRI
as a precedent in other cases involving facts substantiallv the
in that case. (See G. C. M. 2]6]0, C B 1939
as those obtainin
103.)

II

19.101(6)—1.]
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In G. C. 11. 20858 (C. B. 1988—2, 166) and G. C. M. 2&116 (C. B.
1940—
2, 100) the principle laid down in Roche's Beach, Inc. , v.
ConIrnissi oner, supra, was recognized.
This OSce has given further consideration to the general question
involved, and is now of the opinion that the decision of the United
States Circuit Court of Appeals for the Second Circuit in Roche's
Beach, Inc. , v. Commissioner, supra, should no longer be followed
by the. Bureau. Accordingly, G. C. M. 20858, G. C. M. 21610, and
G. C. M. 22116 are hereby modified to the extent that they lend approval to the decision in Roche's Beach, Inc. , v. Coniniissioner, supra.

J. P. AVENOIIEL,

Chief Counsel, Bureau of Infernal Revenue.

10.101(6)—1: Religious, charitable, scientific, literary, and educational organizations
a, nd community
chests.
(Also Section 28 (o), Section 19.28 (o) —1; Section
23 (q), Section 19.28 (q) —1.)

SECTIoN

1942-20-11097

I. T. 8550

INTERNAL REVENUE CODE AND PRIOR kEVENUE ACTS.

The Navy Relief Society is entitled to exemption under section
101(6) of the Internal Revenue Code and corresponding provisions of prior Revenue Acts.
Contributions to the society are deductible from gross income
for Federal income tax purposes by individuals and corporations,
subject to the limitations proviiled in sections 23 (o) and 23 (q) of the
Code, respectively, and corresponding provisions of prior Revenue
Acts.

Advice is requested whether the Navy Relief Society is exempt
from Federal income taxation under the provisions of section 101(6)
of the Internal Revenue Code and corresponding provisions of prior
Revenue Acts, and whether contributions
thereto are allowable
deductions in the income tax returns of the donors.
The Navy Relief Society was incorporated in 1904 under the laws
ot the District of Columbia. The particular objects and business
of the society, as set forth in its amended certificate of incorporation,
are as follows:
to collect funds and provide relief for dependent widows, minor
orphan children, and mothers of deceased officers and enlisted men of the
regular Navy and )larine Corps of the United States; to aid in securing employment for such widows and mothers, and in the education of such orphan
children.
The aid of the society may also, with the approval of the board of managers, be extended in special cases of distress to persons of the regular Navy
and illarine Corps, or to the members of their families.

It appears that the society assists the dependents of OScers and
men who die while in the naval service and grants loans, vvithout
interest charge, to men in the service to aid them in paying for
of their families. Operations are carried on
the hospitalization
through auxiliaries located at naval stations.
Various auxiliaries
make special arrangements for hospitalization and for vi&Iting nurses
to care for naval personnel. Income is derived from the sale of Christmas cards, card parties, donations, football games, entertainments,
etc. Funds are disbursed for the hospitalization of dependents of

loo
offi« rs an&1 enlisted men of the regular Navy and Iiarine Corps,
emergency loans, relief gratuities, and operating expenses.
It 'is held that the Xavy Relief, society is entitled to exemption
under the provisions of section 101 (6) of the Internal Revenue Code
and the orresponding provisions of prior Revenue Acts.
Contributions
made to the Xavy Relief Society by individual
donors are deductible by such individuals in arrivmg at their taxable net income in the manner and to the extent provided by section
23 (o) of the Internal Revenue Code and the corresponding provisions of prior Revenue Acts. Contributions to the society by corporations are deductible to the extent provided by section 23 (q) of
the Code and the Revenue A. cts of 1936 and 1938.
&

19.101 (11)—1: Farmers' or other mutual
hail, cyclone, casualty, or Gre insurance companies or associations.

SEcTION

1942—
21—11104
I. T. 3552

INTERNAL REVENUE CODE.

The pur& hase of Ilnited States defense savings bonds and the
receipt of imome therefrom by farmers' mutual insurance companies
will not affect the status of such companies which have been held
to be exempt from Federal incotne taxation under the provisions
of section 101 {11) of the Internal Revenue Code or the corresponding provisions of prior Revenue Acts.

Advice is requested whether farmers' mutual insurance companies,
which have been held to be exempt from Federal income taxation
under section 101 (11) of the Internal Revenue Code or the correspon&ling provisions of prior Revenue Acts, will jeopardize such
exempt status by the purchase of United States defense savings bonds
and the receipt of income therefrom.
Section 101 ( 11) of the Internal Revenue Code provides that the
following organizations shall be exempt from taxation under Chapter
1 of the Code, relating to income tax:
Farmers' or other mutual hail, cyclone, casualty, or fire insurance companies
or associations {including interinsurers and reciprocal underwriters) the income
of which is used or held for the purpose of paying losses or expenses;

Corresponding provisions of the Revenue Act of 1938 and prior
Revenue Acts contain language which is identical with the abovequoted language.
In I. T. 3499 (C. B. 1941—2, 78) it was held that the &I Lodge, which
has been held to be exempt from Federal income tax under section
101 (3) of the Internal Revenue Code, is not subject to Federal income
tax on interest received by it on United States savings bonds. I. T.
3499, supra, reads in part as follows:
Therefore, any organization which has established its exemption from Federal
income taxation under the provisions of section 101 oi' the Internal Revenue
Code or corresponding provisions of prior Revenue A& ts is not liable to Federal
income tax on any of its income, including interest on, and the gain from the
States bonds issued before, or on or after, %larch 1, 1941,
t Ilnjted

It, is i&old that the purchase of United States defense savings bonds
and the roc& ipt of income therefrom by farmers' mutual insurance
oinpatties will not atfcct the status of such companies ivhich hag e

&

ii
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been held to be exempt from Federal income taxation under the
provisions of section 101(11) of the Internal Revenue Code or the
corresponding provisions of prior Revenue Acts.

SUPPLEMENT

COMPUTATION OF
B.—

NET INCOME.

—

SECTION 111. DETERMINATION OF AMOUNT OF,
AND RECOGNITION OF, GAIN OR LOSS.
SEUTIoN

19.111—1: Computation

of gain or loss.

INTERNAL REVENUE CODE,

Gain or loss on machines
(See I. T. 3533, page 87.)
SEcTIoN

used on certain Government

19.111—1: Computation

of gain or loss.

contracts.

1942—19—11082
G. C. M. 23162

INTERNAL REVENUE CODE.

Vnder the terms of a "flowage deed" executed in consideration
of a certain sum of money, the taxpayer corporation granted, sold,
and conveyed to the Vuited States a perpetual easement to flood
designated properties at such infrequent intervals as not to deprive
the taxpayer of any substantial beneficial use of the properties; the
corporation did not sell and dispose of the lands and improvements
concerned, nor did it merely receive payment in advance for anticipated future damages to its trade or business.
HeM: The amount received should be applied by the taxpaver
corporation against the cost or other basis of the properties to which
the easement appertains in determining gain or loss from sale or
other disposition of the properties.
In the event that the payment.
exceeds the basis for determining gain or loss on the properties
aiYected by the easement, the excess would constitute recognized
gain for the taxable year in which the payment was received or
accrued.

An opinion is requested with respect to the status, for Federal
income tax purposes, of an amount received by.:a taxpayer corporation from the Federal Government in connection with its flood control
projects on the Mississippi River and its tributaries.
The payment made was consideration for an agreement, whet cby
the Government was granted the right& under certain conditions, to
Rood designated portions of the properties of the taxpayer, the latter,
however, retaining title to the land and full use thereof except vvhen
it is Rooded. The amount of the payment appears to be less than the
gain or loss basis of the land and improvements thereon.
Under the provisions of a "Rowage deed" executed in January,
1941, the taxpayer corporation granted, sold, and conveyed to the
United States or its assigns:
the full, complete, and perpetual right, power, privilege, and easement or
servitude in, on, and to the lands described below, for the purpose of utilizing
the same as a floodway, of overiiowing by floodwa. ters of the Mississippi River
and its tributaries in accordance with the provisions of Act No. 391, Seventieth
Congress, being "An Act for the control of floods on the Mississippi River and
its tributaries, and for other purposes, " approved May 15, 19."&. as amended by
Public Act No. 678, Seventy-fourth Congress, approved tune l, i, 1936, and Public

l07

[) 19.111- 1.

Act Yo. 'f81, Seventy-flfth Congress, approved June 28, 1988 [52 Stat. , 1215];
the land in, on, and to which the rights above described are offered, being
described as follows: [Here follows description of certain tracts or parcels of
lund.

J

Ali such rights and privileges in and to the said above-described property as
may be used and enjoyed without interfering with or abridging the privileges,

rights, c;isements and servitudes hereby conveyed to the United States are
expressly reserved to the owners.
The said vendor hereby releases the United States of America or its assigns,
offlcers, agents, and employees from any and all claims for any and all loss,
cost~, damage, or expense resulting from overflow and the exercise of the easements or servitudes herein conveyed.
To HAvE AND To HoLD the rights, powers, privileges, and easements or servitudes
hereby coriveyed unto the United States of America, or its assigns, forever.
The price and consideration for this transfer and conveyance is the sum of
dollars, cash in hand paid, the receipt and adequacy of which is hereby
acknowledged and full acquittance and discharge granted therefor.

The provision of section 4 of Public Act No. 761, supra, pursuant
part as
to which the easement agreement was obtained, reads

i'

follows:
The United States, irrespective of other provisions of law, mav, within the
discretion of the Chief of Engineers, acquire flowage easements over all lands
not subject to frequent overflow in the Atchafalaya Basin below the latitude of
Krota Springs.

"
The taxpayer's properties which are covered by the "Howage deed
improve"together
with
all
of
two
lots,
certain
portions
consist of
ments thereon,
upon the larger one of which the taxpayer's plant
is located. That is all the land which the taxpayer has in this particular Hoodway area. The plant is situated. on filled-in land which,
though close to the water's edge of a bay, is a few feet higher than a
nearby railroad bridge. As protection to the properties, there is a
sea, wall about 4 feet high, and the plant is about 3 feet o6 the ground.
The taxpayer's use of the properties has not thus far been changed or
afi'ected in any way whatsoever as a result of the flowage easement
granted by the taxpayer.
An easement has been defined as "a right which one person has to
use the land of another for a specific purpose or a servitude imposed
"
as a burden upon land" (17 American Jurisprudence, "Easements,
eR'ect,
Real
Propsection 2, page 923). (To the same
, see Tiffany on
erty, 3rd edition, chapter 14, section 756. )
Information submitted by a representative of the district engineer
for the %Var Department shows that the elevation of the land in the
instant case is such that overfiow should occur about once a year
for low areas and about once every 160 years for high areas. The
taxpayer's president stated that every year there would be some Hooding of the property by ordinary high water, but with no damage to
the plant, and that only in the event of an unusual Hood every 10
or 15 years would there be damage to the plant. It is apparent, therefore, that the facts of this case clearly distinguish it from H. L. ~nates
v. Cori'8si, oner (10 B. T. A. , 1024, acquiescence, C. B. VII —2, 35
(1928) ), wherein the Board of Tax Appeals allowed a loss as a deduction, holding that a grant of a perpetual easement and right of wav
to a ]evnc improvement district, by which the owner was deprived of
practically all beneficial interest therein and was merely the holder
of the bare legal title, should be considered a sale for the purposes of
se as a ~es~lt of the conveys

"
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easement and right, of way and the work done by the levee improvement district, the land was covered with water about 10 months every
year, usually from 8 to 12 feet deep, and at no time after the construction of a levee was it free of overflow for more than 2 months at a time.
According to statements made by the representative of the district
engineer for the War Department, the amount paid by the United
States for the flowage easement in the instant case represents 20 per
cent of, the fee value, was determined from a fee appraisal of the
land and improvements, and was the maximum amount considered reasonable by the War Department.
He stated further it is considered
that the rights of the Government under the easement will not affect
the value of the taxpayer's properties in excess of the price paid for
the easement and that, since the acquisition of easements in the area
is discretionary, condemnation to acquire title would not ordinarily
be resorted to should a property owner refuse to execute an agreement, in which event claims for damages would have to be entertained
in case of overflow. In other words, the consideration for the "flowage deed" was measured, at least in so far as was possible by negotiation and without resort to tlie right. of eminent domain or litigation, by the estimated diminution in value of the afl'ected properties
(for any and all purposes for which they were or might be utilized)
caused by the burden of the Howage easement.
In view of the foregoing, it is the opinion of this office that the
taxpayer corporation, under the "Howage deed" executed by it in
consideration of the payment of a specified sum of money, granted,
sold, and conveyed to the United States a perpetual easement to Hood
the designated properties at such infrequent intervals as not to deprive
the taxpayer of any substantial beneficial use of the properties, and
that the corporation did not, in form or efl'ect, sell and dispose of the
]and and improvements concerned, nor merely receive payment in
advance for anticipated future damages to its trade or business. Accordingly, the amount received should be applied by the taxpayer
corporation against the cost or other basis of the properties to which
the easement appertains in determining gain or loss from subsequent
sale or other disposition of the properties. In the event that such a
payment in any similar case should exceed the basis for determining
gain or loss on the properties affected by the easement, the excess ~ould
constitute recognized gain for the taxable year in which the payment
was received or accrued.
(Cf. I. T. 2621, C. B. XI—1, 67 (1982).)

J. P. WENCHEL)

Chief Counse?, Bureau of Interna/

Revenue.

—

SECTION 112(f). RECOGNITION OF GAIN OR LOSS:
IiVVOLUNTARY CONVERSIONS.
SEGTIoN

19.112(f)—1: Reinvestment

of involuntary

of proceeds

conversion.

1942-22-11110

I. T. 8554

INTERNAL REVENUE CODE.

The confiscation by a State of dairy cattle raised by A, the taxpayer, because of their reaction to a disease test, and the purchase
by him of similar cattle to replace them constitute an involuntary

109

[()

l9. 112(I)—1.

conversion of property under the provisions of section 112(f) of
the Internal Revenue Code on which no gain or loss is recognized,
provided the money received for the confiscated cattle cau be definitely traced as having been expended forthwith in the purchase of
similar cattle. IVbere the amount paid for the cattle purchased
to replace those confiscated is greater than the amount received
from the State, the basis for gain or loss of the former is the difference between the amount paid for them and the amount received from the State.

Advice is requested whether the confiscation by a State of dairy
cattle raised by a taxpayer, because of their reaction to a disease
test, and the purchase by the taxpayer of similar cattle to replace
them constitute an involuntary conversion of' property under the
provisions of section 112(f) of the Internal Revenue Code.
A, the taxpayer, was required during the year 1N1 to dispose of a
number of his dairy cattle for tne sum of z dollars, inasmuch as the
cattle reacted to a certain disease test and were confiscated under
the laws of the State. These cattle. had been raised by A. In order
to replace them, he immediately purchased other dairy cattle at a
greater cost than the amount received from the State for the confiiscated cattle.
Section 112(f') of the Internal Revenue Code reads in part as
follows:

—

" an
(f) INvoLUNT$RY CoNvERsIoNs. If property (as a result of ~
* ~ *) is compulexercise of the power of requisition or condemnation
~ " ~ into money which is forthwith
sorily or involuntarily
converted
in
with tbe apgood faith, under regulations prescribed by the Commissioner
proval of the Secretary, expended in the acquisition of other property similar
~ ~ ~ no gain
or related in service or use to the property so converted,
If any part of the money is not so expended, the
or loss shall be recognized.
gain, if any, shall be recognized, but in an amount not in excess of the money
which is not so expended.
Section 19.112(f)—1 of Regulations 108, relating to reinvestment
of proceeds of involuntary conversion, states that the provisions of
section 112(f) of the Code, supra, are applicable to property used
for farming purposes.
On the b~asis of the above-stated facts, it is held that A may treat
the confiscation by the State of his dairv cattle» as the result of their
reaction to a disease test, and the purchase of other dairy cattle to
replace them as an involuntary conversion of property under the
provisions of section 112(f) of the Internal Revenue Code, supra,
on which no gain or loss is recognized, provided the money received
for the confiscated cattle can be definitely tra, ced as having been expended forthwith in the purchase of similar cattle. (See section

19.112(f)—1 of Regulations 103, supra. )
Assuming that the confiscated cattle had a zero basis for gain or

loss purposes, since they were raised by the taxpayer and presumably all expenses incident to their raising were claimed as deductions
in Federal income tax returns for prior years, the basis of the newly
acquired cattle is the difference between the amount, paid for such
cattle and the amount received from the State for those which were
confiscated.

110

—

SECTION 113(a). ADJUSTED BASIS FOR DETERMINING
GAIN OR LOSS: BASIS (UNADJUSTED) OF PROPERTY.
SEcTioN 19.118(a) (2) —
1: Property transmitted
by gift after December 31, 1920.

1942-16-11068

T. D. 5137

(Also Section 19.113(a) (8) —1.)
TlrLE

—INTERNAL

&6

REVENUE.

—CHAPTER

I, SUBCHAPTER

A, PART

—

19.

INCOME TAX.

Amending section 19.118(a) (2) —
1 of Regulations 108 and article
113(a) (2) —1 of Regulations 101, 94, and 86, relating to the basis

of property acquired by gift after December 31, 1920, and amend108 and article
1 of Regulations
ing section 19.118(a) (8) —
113(a) (8) —1 of Regulations 101, 94, and 86, relating to the basis
of property acquired by transfer in trust after December 31, 1920.
TREASURY DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERNAL REVENUE&

Washington, D. C.
To CoVectors of Internal Revenue and Others Concerned:
1 of Regulations 103 [Part 19,
PARASRAPH 1. Section 19.113(a) (2) —
Title 26, Code of Federal Regulations, 1940 Sup. ] and article
113(a) (2) —1 of Regulations 101 [section 9.118(a) (2) —1, Title 26,
Code of Federal Regulations, 1939 Sup. ], of Regulations 94 [section
8.113(a) (2) —1, Title 26, Code of. Federal Regulations], and of
Rc ulations 86 are amended as follows:
A) By changing subsection (a) to read as follows:
Section 118(a) (2) applies to all property acquired
(a) Property included. —

after December 81, 1920, by gift. It does not apply to property acquired by
(1) transfer in trust (see section 118(a) (8) ); or
(2) devise or bequest (see section 118(a)(5)).
Section 118(a) (2) applies to all gifts of whatever description (except gifts
made by a transfer in trust), whenever and however made, perfected, or taking
effect; whether in contemplation of or intended to take effect in possession or
enjoyment at or after the donor's death; or whether made by means of the
exercise (other than by will) of a power of appointment or revocation, or any
other power.

(B) By

subsection

changing

the third sentence of the second paragraph

of

(b) to read as follows:

In the hands of every person acquiring property by gift, the basis is always
the same, whether such person receives the property immediately upon tbe
under the instrument of gift, or
transfer by the donor, or as remainderman
whether such person is any other person to whom such uniform basis is
applicable.

(C) By striking subsection (d) thereof, and by relettering subsection (e) as subsection (d).
PAR. 2. Section 19.118(a) (3)-1 of such Regulations 108 and article
113(a) (3)-1 of such Regulations 101, 94, and 86 are amended by
striking "as a gift by transfer in trust, or" in the second sentence
thereof, and by striking the last sentence of the first paragraph.
(This Treasury decision is issued under the authority contamed in
sections 62, 113(a) (2), and 113(a) (3) of the Internal Revenue Code
(58 Stat. , 32, 40, and 41; 26 U. S. C., sections 62, 113(a) (2), 118(a) (3) ),

111
and sections 62, 118(a) (2), anrl 118(a) (3) of the Revenue Acts of
1988) 1936, and 1984 (52 Stat. , 480, 490; 49 Stat. , 167 ). 1682: 48 ~tat. )

7007 &06) .)

Approved
JOHN

()UP T. HELVFRINO)
t'ommissioner of Internal Recenue.

April 11, 1942.

I . SULLIVAN)

Artiny Secretary of the Treasury.
(I'iled with the Division of the Federal Register April 18, 1942, 8.45 p. m. )
SEOTION

19.113(a) (3) —1: Transfer in trust after

December 31, 1920.

INTERNAL

Regulations 108, amended.

REVEXI:E CODE.

(See T. D. 5187, page 110.)

—

SECTIOX 115. DISTRIBl TIOXS BY CORPORATIOXS.
19.115—8: Earnings or profits.
1942—18—11087
2. )
I. T. 8548
(Also Section 718; Regulations 109, Section 80.718—

4EcTION

INTERNAL

REVENUE CODE.

For purposes of both invested capital and dividends, in the case
of a corporation electing the amortization deduction as prescribed
in section 124 of the Internal Revenue Code, as amended, the earnings and profits are reduced by amortization of the basis of emergency
facilities.

Advice has been requested concerning the effect of amortization of
the basis of emergency facilities a deduction from gross income with
respect to such amortization being authorized in sections 28(t) and
124 of the Internal Revenue Code, as amended
upon (1) earnings
and profits as a factor in the determination of equity invested c;Ipital
under section 718(a)4 for excess profits tax purposes, and upon (2)
earnings or profits out of which corporate distributions to shareholders
may be made as dividends under section 115(a) for income and excess
profits tax purposes.
Every corporation, at its election, as prescribed in section 124, supra,
is entitled to the deduction with respect to the amortization of the
adjusted basis) determined under section 124(f), of any properly
certified emergency facility (section 124(e) ) based on a period of 60
months.
The deduction with respect to amortization is wholly or
partially (section 124(g)) in lieu of (section 124(a)) the deduction
provided by section 28(l) relating to exhaustion, wear and tear, and
obsolescence.
For purposes of both invested capital and dividends, in the case
of a corporation electing the amortization deduction as prescribed in
section 124, supra, the earnings and profits are reduced by amortization of the basis of emergency facilities. (Cf. section 19.115—8,
Regulations 108, as amended by T. D. 5024, C. B. 1940—2, 110.)

—

—

]]

19.124-2.]

—

SECTION 116. EXCLUSIONS FROM GROSS INCOME.
SEcTIQN

19.116—1: Income of foreign governments,

ambassadors,
TITLE 26

1942—10—11021
T. D. 5124

and consuls.

—INTERNAL

REVENUE

—

—CHAPTER

I, SUBCHAPTER A, PART 19.

INCOME TAX.

Income of ambassadors, ministers,
Regulations 103 amended.

sonnel

—

and other

per-

diplomatic

TREASURY DEPARTMENT)

OFFICE OF COYIAIISSIONER OF INTERNAL REVENUEy

Washingtoii, D. C.
To Collectors of Internal Revenue and Others Concerned:
PARACRAPII 1. Section 19.116—
1 of Regulations 103 I Part 19, Title
26, Code of Federal Regulations, 1940 Sup. ] is amended—
(A) By striking out the second paragraph thereof.
(B) By eliminating from the third paragraph thereof the fol]owitig:
(other than ambassadors, ministers, and members of their households, including
secretaries, attaches, and servants).
PAR. 2. The amendment made by this Treasury decision shall be

effective for taxable years beginning after December 31, 1941.
(This Treasury decision is issued under the authority of section 116
of the Internal Revenue Code (53 Stat. , 56, 26 U. S. C., 1940 Ed. , 116).)

D CANN)
of Interna/ Revenue.

ORMAN

Acting Commissioner
Approved March 5, 1942.
JOHN

L. SULLIVAN,

Acting 8ecretary of the Treasury.
(Filed with the Division of the Federal Register March 6, 1942, 9.51 a. m. )

—

SECTION 117. CAPITAL GAINS AND LOSSES.
SEOTIoN

19.117—1: Meaning of terms.
INTERNAL REVENUE CODE.

Acceptance by creditor of voluntary conveyance of property, including property pledged as security for the debt, in partial or in
full satisfaction of the unpaid portion of the indebtedness.
(See
I. T. 3548, page 74.)

—

SECTION 124. AMORTIZATION DEDUCTION.
19.124—2: Amortization
General rule.
(Also Section 19.124—9.)

SEGTIoN

—

TITLE 26 INTERNAL REVENUE.

deduction—

—CHAPTER

I, SUBCHAPTER

1942—9-11006

T. D. 5119

A, PART

—

19. INCOME

TAX.

Regulations 103 amended to conform to Public law 496 (Seventyseventh Congress), simplifying the procedure in connection with the
amortization of certain facilities.

[) 19.124—2.
TREA SURY DEPARTiVIENT)

OFFICE OF Co vI~IISSIONER OF INTERNAL REVENUE,

Washington, D. C.
To Coffertors of Internal Revenue and Others Concerned:
order to conform Regulations 103 [Part 19, Code of Federal
Regulations, 1940 Sup. ] to the provisions of Public law 436 (Seventyseventh Congress), approved February 6, 1942, such regulations are

»

amended

as Vollows:

II 1. By inserting immediately preceding section 19.124—1,
as added by Treasury Decision 5016. approved October 23, 1940 [C. B.
1940—2. 119], and is amended by Treasury Decision 5049, approved
May 29, 1941 [C. B. 1941—1, 255], and Treasury Decision 5104, approved
December 23, 1941 [C. B. 1941—
2, 131], the following:
PARAORAI

Public law 436, approved

February 6, 1942.

Resolved bg the Senate and House of Representatives of the UIIited States of
America in Congress assembled, That, effective as of October 8, 1940, section
124(i), as amended, of the Internal revenue Code, is hereby repealed.

By amending the first sentence of section 19.124—2, as added
Decision 5016 and amended by Treasury Decision 5104,
Treasury
by
to read as follows:
If the Secretary of the Department concerned makes the reIIuired certification
PAR. 2.

of necessity, a corporation is entitled, at its election, to s deduction with respect
to the amortization of the adjusted basis of an emergency facility, such amortiza.
tion to be based generally on a period of 00 months.
PAR. 3. By striking out section 19.124 —
9, as added by Treasury Deci-

by Treasury Decisions 5049 and
(This Treasury decision is issue&i under the authority
Public law 436 (Seventy-seventh Congress), approved
1942, and section 62 of the Internal Revenue Code,
(26 IT. S. C. , 62).)
sion 5016 and amended

5104.
contained in
February 6,
53 Stat. , 32

D. CANN,
of Internaf, Revenue.

NORIIIAN

Acting Cornnrissioner
Approved February 23, 1942.
JOHN

L. SULI IVAN)

Acting iS'ecretaty of the Treasury.
(Filed with the Division of the Federal Register Icebruary 24, 1942, 11.85

19.124—2: Amortization
General rule.

SEUTIoN

TITLE 26

—INTERNAL

deduction—

s.

m. )

1942-15—11056
T. D. 5135

RI''VENUE.
CHAPTER I, SUBCHAPTER A, PART
INCOSIE TAX.

19—

Amending section 19.124—2 of Regulations 10$, relating to the amortization of einergency facilities,

TREASURY DEPARTYIENT,

OFI'IUE oF CQMMIssIONER oF INTERNAI. REvENI

F..
Washington, D. C.

To +off '( toes of Interna/ Ri vr nue and Others Concento d:
2 of Regulations 108 [Part 19, Code of Federal RegnSection 19.124—
1940 Slip. ], as added by Treasury Decision 5016, appi'oi (ul
i atj]ps
2, 119],and as amended by Treasury DeciOctobcl 28, 1940 [C. B. 1940—

114

f 19.124-9.]

sion 5104, approved December 28, 1941 t C. B. 1941—
2, 131], and Treasury Decision 5119, approved February 23, 1942 [page 112, this Bulletin], is amended as follows:
(1) By striking out the second sentence thereof.
(2) By inserting after the first paragraph thereof the following new

paragraph:

With respect to an emergency facility, no amortization deduction shall be
allowed for the taxable year in which or with which the taxpayer elects to
begin the 60-month amortization period unless, with respect to such facility, a
certificate of necessity pursuant to section 124(f) (1) is made prior to the making
of such election, or prior to December 1, 1941, whichever is later (see section

124(f) (8) ).

(8) By inserting immediately
the following new paragraph:

after the last paragraph

thereof

Example (8). On June 15, 1941, the Z Corporation, which makes its income tax returns on the calendar year basis, completes the construction of an
emergency facility at a cost of $110,000. In its income tax return for 1941,
filed on March 15, 1942, the Z Corporation elects to take amortization deductions with respect to such facility and to begin the 60-month amortization
No certificate of necesperiod with July, the month following its completion.
sity with respect to such facility is made until April 10, 1942, and therefore
no amortization deduction with respect to such facility is allowable for any
month in the taxable year 1941. The Z Corporation is entitled, however, to
take a deduction for depreciation of such facility for the taxable year 1941,
such deduction being assumed, for the purposes of this example, to be $2,000.
Accordingly, the adjusted basis of such facility at the end of January, 1942 (without regard to the amortization deduction for such month), is $108,000 ($110,000 minus $2, 000). For the taxable year 1942, the Z Corporation is, with
respect to such facility, entitled to an amortization deduction of $24, 000, computed

as follows:

Monthly amortization deductions:
Ja.nuary ($108.000
54)

~

February ($106,000, or $108,000 minus $2, 000, —: 58 )
March ($104,000, or $106,000 minus $2, 000, —: 52)
For the remaining nine months (similarly computed)

$2, OOO
2, 000

', 000

18, 000

Total amortization for 1942
24, 000
Pince the Z Corporation elected in its return for 1941 to take;&mortization
deductions with respe& t to such facility and to begin the GO-month amortization
period with Julv, 1941, it must compute its amortization deductions for the
12 months in the taxable year 1942 on the basis of the remaining months of the
established 60-n&onth amortization period, as indicated in the above computation.

(This Treasury decision is issued under the authority contained
i» section 62 of the Internal Revenue Code (58 Stat. . 82, 26 U. S. C.,

1940 ed. , 62). )

T. HELVERINO&
of Interna/ Eevenue

GUY

Commissioner

Approved
JOIIN

April 1, 1942.

L. SULLIVAN,

Acting 8ecretary of t1te Trea8ury.
(Filed with the Division of the Federal Register April 3, 1942, 10.08 a. m. )

19.124—9: Reimbursement
for cost of facility.

SEUTIoN

by United States

INTERNAL REVENUE CODE.

Regulations

103, amended.

(See T. D, 5119, page 112.)

I 1o

—

SUPPLEMENT C. CREDIT AGAINST TAX.

—

SECTION 181. TAXES OI I OREIGX COT NTRIES AXD
POSSE~SIOXS OF I:XITI;D STATES.
SEc»oN 19.181—1:Analysis of credit for taxes.
INTERNAI. REVENUE CODE.

British "blocked accounts" as related to credit for British taxes
paid or

a&.crued.

(Sr&

&&Iim.

5297, page 84. )

19.181—5: Countries which &lo or do
not satisfy the similar credit requirement.

1942—10—11012
I. T. 8587

SEGTIoN

INTERNAL REVEN&IE CODE,

The State of Victoria, Commonwealth
similar credit requirement
of section
Rev& nue

of Australia, satisfies the
131(a)3 of the Internal

Code.

Advice is requested whether the State of Victoria, Commonwealth
of Australia, satisfies the similar credit requirement of section 181(a) 8

of the Inter nal Reven&re Code.
Section 181(a) of the Internal Revenue Code provides in part as
follows:
(a) ALLowANOE oF CREDIT. If the taxpayer signifies in his return his desire to

—

have the benefits of this section, the tax imposed by this chapter, except the tax
irru&osrd under section 102, shall be credited with:

—

(3) ALI&&N rrrsr&&ENT OF llvrran STAT&:s. In the case of an alien resident of
the United States, the amount of any such taxes paid or accrued during rhe
taxable year to any foreign country, if the foreign country of which surb
alien resident is a citizen or subject, in imposing such taxes, allows a simih&r
credit to citizens of the United States residing in such country;

Section 14—S of the Victoria Income Tax (Assessment) Act of
December 21, 1986, provides in general that, income derived by a resident from sources without the State of. Victoria is exempt from income
tax where that income is not exempt from income tax in the countl y
where it is derived, or where the taxpayer is liable for royalty or export
&luty in any country outside Victoria in respect of goods from the sale
of which the income is derived.
It is held that the State of Victoria satisfies the similar credit requirement of section 181(a)8 of the Internal Revenue Code. (Cf. I. T. 8881,
C. B. 1989-2, 180.)

19.181—8: Limitations
foreign taxes.

SEcTIDN

TITLE

2&5

—INTJ:R&NA&,

on credit for

REF&&RUE. — CIIAPTER I,
INCO'&1L&

1942-10-11019
T. D. 5122
sl. l5CHAPTER

A,

PART lo.

TAX.

Corrrputation of limitation upon the credit for foreign taxes in rela2E. Regulations IO3
tiorr to excess profits tax under Chapter

—

am&

nded.

—

$

116

19.131-8.]

TBEASURF DEPARTMENT&
OFFICE OF COMMISSIONER OF INTERNAL REVENUE&

Washington, D. C.
To 6'olleetors of Internal Revenue and Others Concerned:
In order to conform Regulations 103 [Part 19, Title 26, Code of
Federal Regulations, 1940 Sup. ], relating to the income tax under the
Internal Revenue Code, to the Revenue Act of 1941 (Public law 250,
Seventy-seventh Congress), approved September 20, 1941, such regulations are amended as follows:
Section 19.131—8 is amended by adding at the end thereof the
following:
Under the provisions

of section 202, Revenue Act of 1941, amending

section

23(c) of the Internal Revenue Code, the excess profits tax imposed by Subchapter E of Chapter 2 is, for years beginning after Deceniber 31, 1940, allowed as a
deduction in the computation of net income for the purposes of Chapter 1. An
aliquot part of such excess profits tax shall be attributable to the net income from
sources within each foreign country. The amount so attributable is that proportion of the total excess profits tax which the excess profits net income from
sources within such country bears to the total excess profits net income. In the
determination
of the limitation provided in section 131(b) (1), relating to the
amount of credit against the normal tax, the numerator of the limitation fraction
shall refiect reduction for the amount of the excess profits tax thus attributed
to the net income from sources within the foreign country.
The operation of this method of computing the limitation fraction may be
illustrated by the following example relating to a domestic corporation for the
calendar year 1941:
Excess profits credit
$100, 000. 00
Net income for taxable year (before deducting excess
profits tax):
From sources in country A
$50, 000. 00
From sources in United States
80, 000. 00

Total net income
Less: Credit for dividends received (85 per cent of $10,000 dividends from a domestic corporation)

130, 000. 00

Normal tax net income (before deducting excess profits tax)
Excess profits tax net income:
Net income from sources in country A
$50, 000. 00
None.
Less: Adjustments under section 711

121, 500. 00

Excess profits net income from sources in country A
Net income from sources in United States
Less: Dividends from domestic corporations as above

$50, 000. 00

Less: Adjustments

$80, 000. 00
8, 500. 00

8, 500. 00

71, 500. 00

under section 711

None.

71, 500. 00

Excess profits net income
Less: Excess profits credit plus specific exemption of $5, 000
excess profits net income
Excess profits tax

16, 5&00. 00
5, 77&. 00

Adjusted

excess profits tax)

Normal

tax net income (before deducting

Normal
Normal

tax net income
tax and surtax (before foreign tax credit)

Less: Excess profits tax

121, 500, 00
Pos&. 000. 00

121, 500. 00

115, 725&. 00
35, 624. 75

117
Com
&ut
mi&«ation
of foreign tuz credit for purposes of normal tax and surtax.

ig" tax paid on country A income
I "come from country
A adjusted for ratable part of excess proiits
tax deduction:
$50, 000 (net income
net
sources

in

deducting
excess
profits tax)

profits
income
from country A)
$121,500 (total excess profits net
income)

tax net income
Limitation on credit (section 131(b) (1)
47, 623.46
)& $35, 624. &,
115,725.00
Amount allowable as credit

Normal

$5, 77o (tot
cess profits

-

tax)

$16

ppp. pp

—47 623

46

115 72- 00

):

14, 060. 39

&

14, 660. 39

Computation of credit for the purposes of excess profits tua.
tax
Foreign
paid on country A income
$16, 000. 00
Amount allowed as credit with respect to tax imposed by Chapter 1
14, 660. 39

Balance available as a credit tor purposes of the excess profits tax
1, 339. 61
Limitation on credit (sections 131(b) (1) and 729(d) (1)
50,000 (excess profits net income from country A]
X $5i, 775
2, 376. 54
121,500 (entire excess profits net income)
Amount allowable as credit
1, 339. 61
Similarly, under section 131(b) (2), the taxpayer's net income from sources
without the United States shall be reduced by that portion of the total excess
profits tax which is attributable to the net income from sources without the
United States.

):

(This Treasui y decision is issued under the authority contained in
section 131 of the Internal Revenue Code (53 Stat. , 56, 26 U. S. C., 1940
Ed. , 181) and section 20 of the Revenue Act of 1941 (Public lani. 250,
Seventy-seventh Congress) .)
&

NoRilAN D. CANE.
of Inte& nal Ret&enuc.

cting Commissioner
Approved March 2, 1942.
zl

JOHN

L.

SULLIVAN

&

Acting 8ecretary of the Treasury.
(Filed with the Division of the li'ederal Register

ill;&rch 2, 1942, 4.53 p. m. )

—

SUPPLEMENT D. RETURNS AND PAYMENT OF TAX.

—

SECTION 141. CONSOLIDATED RE TIER S OF
RAILROAD CORPORATIONS.
&&',

1942—11-11026
T. D. 5127
TITLEi 26

—INTERNAL

REVENUE.

—CHAPTER

INCOI&IE

Regul:&tions

affiliated

I, SUBCHAPTER

104, relating to consolidated income tax returns of
and Pan-American trade corporations, amended.

railroad

—

A, PART 23.

TAX.

()

141.]
TREASURY DEPARTMENT,

OFFIcE oF COMMIssroNER oF INTERNAL REVEN &E
washington) D. C
To Collectors of Internal Eeeenue and Others Concerned:
Regulations 104 [Part 23, Title 25, Code of Federal Regulations,
1NO Sup. ] are amended as follows:
PARAGRAPH 1. Section 28.2 is amended as follows:
(A) By striking from (b) the last sentence in the second paragraph and inserting in lieu thereof the following:
The option to treat such foreign corporation as a domestic corporation so that
it may be included in a consolidated return must be exercised at the time of
making the consolidated return, and can not be exercised at any time thereafter.
If the election is exercised to treat such foreign corporation as a domestic
~

corporation, it must be included in the consolidated return of the affiliated
group of which it is a member for each year thereafter for which such group
makes or is required to make a consolidated return.

(B) By striking from (b) the last sentence in the fourth paragraph and inserting in lieu thereof the following:
ceases to be a member of an atfiliated group when the members
of the group cease to own directly at least 96 per cent, or, in the ease of PanAmerican trade corporations, the parent corporation ceases to own directly 100
per cent, of its stock.
A corporation

(C) By changing paragraph
(e) Tax.

The term
any interest,

(e) to read as follows:

"tax" means
penalty,

respect thereof.

the income tax imposed by the Code, and includes
additional amount, or addition to the tax, payable in

(D) By changing paragraph (f) to read (g), and by inserting in
such. paragraph Immediately preceding the expression " ' net income, '
section 21
the following: " ' corporation
surtax net income, '

"

section

15; ".

(Z) By inserting immediately

after paragraph

(e) the following:

(f)

Consolidated return.
The terru "consolidated return" means a consolidated income tax return.
PAR. 2. Section 28.18(a) is amended by striking the period at the

end, and by inserting in lieu thereof: " of the a61iated group.
PAR. 3. Section 28.14 is amended to read as follows:

"

szo, 23.14. AccoUNTING PERIOD OF AN AFFILIATED GRQUP.
The taxable year of an affiliated group which makes a consolidated income
tax return shall be the same as the taxable year of the common parent corporation; and, upon having elected to file consolidated returns, each subsidiary corporation shall, not later than the close of the first consolidated iucome tax taxable year ending thereafter, adopt an annual accounting period, fiscal year or
calendar year as the ease may be, in conformity with that of the common parent.
If a change of accounting period is made by a subsidiary in order to conform
with that of the common parent and if the requirements
of section 19.46-1,
Regulations 103, relating to notice of change, ean not otherwise be complied
with, such notice shall be furnished at or before the time of filing the consolidated return.
With respect to computations for years involved in the change to the consolidated basis, see section 28.32.*
PAR. 4. Section 28.15 is amended by changing paragraphs (b), (c),

and (d) to read, respectively,
immediately after paragraph

(c), (d),

and

(e),

(a) the following:

and by inserting

119

[(L

14l.

((b)) Wabitity
Lia
of a Gr&rt&r&ran&&n in Bankruptcy or Receivership.
If, at the
th time of filing a consolidated return, one or more, but not all, of the
members s of the; ihliated group are in bankruptcy
under the laws of the United
States or iin receivership in any court of the United
or of any State,
«r»t»y, oi. the District of Columbia, then the liabilityStates
under paragraph (a)
of each such meinber of the group with respect to the period covered
by such
re«» shiill not exceed such portion of the consolidated tax liability for
such
pe~~od as the several corporations
included in the consolidated return may,
subiect to the approval of the Commissioner, agree upon, or, in the absence
of such an agreement, an amount equal to its liability for such year computed
as if a separate return had been filed.

«

5. Section 28.16(tt) is amended as follows:
(A) By inserting immediately after the second semicolon in the

PAR.

third sentence the following;

notice and demand for payment of taxes will be given only to the commoii
parent, and such notice and demand shall be considered as a notice and demand
lo each such corporation;

(B) By striking from the fourth sentence that portion following
the semicolon and by inserting in lieu thereof the following:
any notice and demand for payment will name each corporation which was
a member of the affiliated group during any part of such period (but a failure
to include the name of any such corporation will not affect the validity of
the notice and demand as to the other corporations); and any distraint (or
warrant in respect thereof), any levy (or notice in respect thereof), any notice
of a lien, or any other proceeding to collect the amount of any assessment,
after the assessment has been made, will name the corporation from which
such collection is to be made.

6. Section 28.80 is amended as follows:
(A) By changing" the heading of paragraph (5) to read: "Years
Beginning in 19/0.
(B) By striking the asterisk at the end of paragraph (6), and
by inserting immediately after such paragraph the following:
PAR.

(c) Years Beginning After December 81, 19/qg.
In the case of an affiliated group which makes, or is required to mal-e, a
consolidated return for any taxable year beginning after December 31, 1940,
the tax liability of each corporation for the period during such year that it
was a member of such group shall be computed upon the consolidated normal-tax
net income and i.he consolitlated corporation surtax net income of the group,
determined in accordance with these regulations.
(See, however, section 23.15,
relating to the liability of the members of the group. ) ~

7. Section 28.81(a) is amended as follows:
(A) By striking out the heading and tliat portion of the paragraph

PAR.

and by inserting
preceding the numbered subparagraphs,
thereof the following:
(a) Deftnitions Years Beginning Prior to January 1, 191&1.
(1) In GeneraL.

in lieu

—

In the case of a. n affiliated group of corporations which makes or is required
to make a consolidated return for any taxable year beginning prior to Januarv
1, 1941, and except as otherwise provided in these regulations—

(B) By changing the subparagraph formerly designated as (1)
to read as follows:
(I) The consolidated net income shall be the combined net income of
several affiliated cotporations, reduced, in the case of a taxable year beginning
in 1940 by the consolidated

iiet operating loss deduction;

II
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(C) By changing
to read as follows:

the subparagraph

formerly

designated

as

(2)

(ii) The consolidated adjusted net income shall be the consolidated net
income minus the combined credit of the several affiliated corporations provided
in section 26(a), relating to interest on certain obligations of the United States
and Government corporations;

(D) By renumbering as (ix) the subparagraph formerly designated (9), by inserting immediately after the second parenthetical
the following: "of the several
expression in such subparagraph
aSliat'ed corporations having net income, " and by inserting immediately preceding the semicolon at the end of such subparagraph the
following:
computed without regard to the qualifications
lating to net operating loss deductions.

in paragraph

expressed

(c)

re-

(E) By renumbering as (x) the subparagraph formerly designated
(10), and by renumbering as (aa) and (6b), respectively, of inferior
subdivision (A) the inferior subdivisions formerly designated (i)

(ii).
(F) By

and

renumbering as (iii), (iv), (v), (vi), (vii), and (viii),
the subparagraphs
formerly designated as (3), (4).
(5), (6), (7), and (8).
P&R. 8. Section 28.81(tM) is amended as follows:
(A) By striking out the heading and inserting in lieu thereot'
the following:
(2) Years Beginning in 1989.
(B) By changing the subparagraph formerly designated as (1) to
read as follows:
(i) The consolidated special class net income shall be the consolidated adjusted

respectively,

net income minus the consolidated

credit for dividends

received;

(C) Hy renumbering as (ii) and (iii), respectively, the subparagraphs formerly designated as (2) and (8).
PAR. 9. Section 23.81(aaa) is amended as follows:
(A) By striking out the heading and that portion of the paraand by inserting in
graph preceding the numbered subparagraphs,
lieu thereof the following:
(8) Years Beginning in 19ig.
In the case of an afliliated group of corporations which makes or is required
to make a consolidated return for taxable years beginning tfter December 81,
193S, and before January 1, 1S41, and except as otherwise provided in these
regula tions—
(B) By changing the subparagraph formerly designated as (1) to
read as follows:
(i) The consolidated normal-tax net income shall be the consolidated
justed net income minus the consolidated credit for dividends received;

ad-

(C) By renumbering as (iv) the subparagraph formerly designated as (4), and by inserting immediately after the second parenthetical expression in such subparagraph the following:
of the several affiliated corporations

having net income,

(D) By renumbering as (ii) and (iii), respectively,
graplts formerly designated as (2) and (3).

the subpara-
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»It. 10. Section 23.:31 is further amended by inserting immediately
after paragraph (a) (8) (iv) (C) the following:

—

(b) Definitions Years Beginnrntt After December 81, 10!t0.
In the ease of an affiliated group of corporations which makes or is required
to make a consolidated return for any taxable year beginning after December 31,
1940, and except as otherwise provided in these regulations—
(1) The consolidated net income shall be the combin«d net income of the
several aiiiliated corporations(i) 5Iinus any consolidated net operating loss deduction.
(ii) Plus anv consolidated net short-term capital gain, and
(iii) Plus or minus, as the case may be, any consolidated net long-term
capital gain or consolidated net long-term capital loss;
(2) The consolidated net short-term capital gain shall be the excess of the
sum of the short-term capital gains of the several affiliated corporations over the
sum of the short-term capital losses of such corporations;
(3) The consolidated net long-term capital gain shall be the excess of the sum
of the long-term capital gains of the several affiliated corporations over the sum
of the long-term capital loss of such corporations;
(4) The consolidated net long-term capital loss shall be the excess of the sum
of the long-term capital losses of the several affiliated corporations over the sum
of the long-term capital gains of such corporations;
(5) The consolidated net operating loss deduction shall be an amount equal
to the consolidated net operating loss carrv-over reduced by the amount, if any,
by which the consolidated net income (computed with the exceptions and limitations provided in section 122(d) ) exceeds the consolidated normal-tax aet income (computed without any net operating loss deduction);
(6) The consolidated net operating loss carry-over shall be the sum of(i) The amount of the consolidated net operating loss, if any, for the
first preceding taxable year,
(ii) The amount of the consolidated net operating loss, if any, for the
second preceding taxable year reduced by the excess, if any, of the consolidated net income (computed with the exceptions and limitations provided in
section 122(d) ) for the first preceding taxable year over the consolidated
net operating loss for the third preceding taxable year, and, with respect
to net operating losses sustained by a corporation for taxable years prior
to the first taxable year in respect of which its income is included in the
consolidated return(iii) The amount of the net operating loss, if any, sustained by such
corporation for the first preceding taxable year, and
(iv) The amount of the net operating loss, if anv, sustained by such
corporation for the second preceding taxable year reduced by the excess,
if any, of the net income of such corporation for the first preceding taxable
year or, if the income of such corporation is included in the consolidated
return for the ffrst preceding taxable year, either the net income of such
corporation increased by the separate net short-term and long-term capital
gains of such corporation or the consolidated net income for such year
(computed in either case with the exceptions and limitations provided in
section 122(d) ), whichever is the lesser, over the net operating loss of
such corporation for the third preceding taxable year. ;
(7) The consolidated net operating loss shall be an amount equal to the
excess of the combined net operating losses of the several aAliated corporations having net operating lo~ses (computed subject to the exceptions and
limitations provided in section 122(d) ) over the sum of(i) The combined net income of the several affiliated corporations having net income (adjusted with respect to the exceptions and limitations
provided in section 122(d) in connection with the computation of net
operating losses), and
(fi) The consolidated net short-term capital gain and the consolidated
nei long-term capital gain;
(3) The consolidated normal-tax net income shall be the consolidated
adjusted net income minus the consolidated credit for dividends received;
a(ljusted net income shall be the consolidated net
(~fi) Th«consolidated
credit relating to interest on certain obligations
In& otne minus the consolidated
of the United States and Government corporations;
5
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(10) The consolidated credit for dividends received shall be an amount equal
to 85 per cent of the aggregate dividends, of the class with respect to which
credit is allowed by section 26(b), received by the several afilliated corporations, but not in excess of 85 per cent of the consolidated adjusted net income;
(11) The consolidated credit relating to interest on certain obligations of
the United States and Government corporations shall be an amount equal to
the aggregate of the interest, of the class with respect to which credit is
allowed by section 26(a), received by the several afiiliated corporations;
(12) The consolidated corporation surtax net income shall be the consolidated
net income minus the consolidated credit for dividends received, computed by
limiting such credit to 85 per cent of the consolidated net income in lieu of 85 per
cent of the consolidated adjusted net income;
(13) The consolidated dividends paid credit shall be the sum of(i) The consolidated basic surtax credit, . and
(ii) The consolidated dividend carry-over;
(14) The consolidated basic surtax credit shall be the sum of(i) The aggregate amount of dividends paid by the several affiliated
corporations during the taxable year,
(ii) The combined consent dividends credits of the several affiliated
corporations provided in section 28, and
(iii) The consolidated net operating loss credit;
(15) The consolidated dividend carry-over shall be the sum of(i) The amount, if any, by which the consolidated basic surtax credit for
the first preceding taxable year exceeds the consolidated adjusted net income
for such year, and
(ii) The amount of the consolidated basic surtax credit for the second
preceding taxable year reduced by the consolidated adjusted net income for
such year, and further reduced by the amount, if any, by which the consolidated adjusted net income for the first preceding taxable year exceeds
the sum of—
(A) The consolidated basic surtax credit for such year, and
(B) The excess, if any, of the consolidated basic surtax credit for
the third preceding taxable year over the consolidated adjusted net income
for such year,
and, with respect to the unused basic surtax credit of a corporation for taxable years prior to the first taxable year in respect of which its income is
included in the consolidated return(iii) The amount, if any, by which the basic surtax credit of such corporation for the first preceding taxable year exceeds the adjusted net income
of such corporation for such year, and
(iv) The amount of the basic surtax credit of such corporation for the
second preceding taxable year reduced by the adjusted net income of such
corporation for such year, and further reduced by—
(A) The excess, if any, of the adjusted net income of such corporation
for the first preceding taxable year over the sum of(aa) The basic surtax credit of such corporation for such year, and
(bb) The amount, if any, by which the basic surtax credit of such
corporation for the third preceding taxable year exceeds the adjusted
net income of such corporation for such year, or
(B) If the income of such corporation is included in the consolidated
return for the first preceding taxable year, the lesser of the amount of
the excess computed under (A) or the excess, if any, of the consolidated
adjusted net income for the first preceding taxable year over the sum of(ua) The consolidated basic surtax credit for such year, and
(bb) The amount, if any, by which the basic surtax credit of
such corporation for the third preceding taxable year exceeds the
adjusted net income of such corporation for such year;
(16) The consolidated net operating loss credit shall be an amount equal to
the consolidated net operating loss, computed for the purposes of the net operating loss credit, for the preceding taxable year, but not in excess of the consolidated adjusted net income for the taxable year;
(17) The consolidated net operating loss, computed for the purposes of the
net operating loss credit, shall be the sum of(i) The excess of the combined net operating losses of the several affiliated
corporations having net operating losses, computed subject to the exceptions
and limitations provided in section 26(c) (2), over the combined net income,
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adjjisted with respect to the exceptions and limitations provided in such
«b ection in connection with the computation of net operating losses, of
hc several affiliated corporations having net income, and
(n) %'ith respect to the net operating loss sustained by a corporation for
the
.'she taxable year prior to the first taxable year in respect of which its income
inciuded in the consolidated return, the amount of such net operating loss
for such prior taxable year, subject to the exceptions and limitations
proiidcd in section 26(c) (2), in an amount not in excess of the adjusted net
'ncome of such corporation for the taxable year computed without regard
«he qualifications expressed in (d) (1) (ii) and (iii).

»

l'A, 11. The section formerly designated 28.81(b) is amended as
(&) By changing the heading thereof to read as follows:

follows:

(c)

Computations

—Years

Beginning Prior to January 1, 19)1.
striking the period at the end of the 6rst sentence of the
st paragraph, and by inserting in lieu thereof the following:

(B) By

~

«d without taking into account
((-) By striking from the

any net operating loss deduction.

second paragraph

the special class net income, the normal-tax

thereof the following:

net income,

(D) By striking from the second paragraph

thereof the expresinserting in lieu thereof: "section 122 (a)."
(E) By striking the word "and" from the expression, "and
the credit, provided by section 27(a) (4) relating to amounts used
or irrevocably set aside to pay or to retire indebtedness, " appearing
in that portion of the second paragraph preceding the numbered
and by inserting immediately after such expression
subparagraphs,
the following:
sion, "section

22(a)" and

and gains or losses from sales or exchanges

of capital assets,

striking from subparagraph
(6) the word "and"; by
striking the period at the end of subparagraph
(7) and inserting a
semicolon and the word "and" in lieu thereof; and by inserting the
following new subparagraph:

(F) By

(8) In the computation of gains or losses from sales or exchanges of capital assets, there shall be eliminated any gains or losses arising in intercompany transactions.
PAR. 12. Section 28.81 is further amended by renumbering
as (e)
and

(g), respectively, the paragraphs formerly designated (c) and
and by inserting immediately preceding the paragraph renumbered (e) the following:
Years Beginning After Decem)&er 81, 191&0.
(d) Computations
In the case of affiliated corporations which make, or are required to make,
a consolidated return for a tameable year beginning after December 81, 1940,
and except as otherwise provided in these regulations—
(1) The net income of such corporations shall be computed in accordance
(e),

—

with the provisions

porations,

exccpt-

covering the determination

of net income of separate cor-

shall be eliminated unrP&ihzed profits and losses in transac
members of the affiliaied group and dividend distributions
of the group to another nicmber of the group ( referrecl
f rom one member
to in tiiese regulations as intercompany transactions),
shall bc taken into account, and
( ii) X&& net operating loss deduction
(i&i) x» capital gains or losses shall be taken into account.
have bccn realized by thc go~up ihioiigh
Interconip , ny piofits and losses iihi&h
tions with persons other than meml&ers of the group, nnd interfi l tr iii &(
„n&, transactions which do not affect the consolidated taxable net income,

(i) Theie

tions between

con&puny

As used in this paragraph, the term "net income"
shall not be eliminated.
includes the case in which the allowable deductions of a member (not including
any net operating loss deduction) exceed its gross income.
(2) The adjusted net income, the dividends received of a class with respect
to which credit is allowed by section 26(b), the interest received of a class
with respect to which credit is allowed by section 26(a), the short-term capital
gains and losses and the long-term capital gains and losses as defined in section
117(a), the net operating loss as defined in section 26(c) (2) for the purpose of the
net operating loss credit, the net operating loss as defined in section 122(a) for
the purpose of the net operating loss deduction, the amount of dividends paid,
and the consent dividends credit allowed pursuant to section 28 shall be computed
and determined in the case of each affiliated corporation in the same manner and
subject to the same conditions as if a separate return were filed, except(i) The net income used in any such computation shall be the net income
of the corporation determined in accordance with the provisions of this

section;

(ii) In the computation of the dividends received, there shall be excluded
all dividends received from other members of the affiliated group;
(iii) In the computation of short-term capital gains and losses and longterm capital gains and losses, there shall be eliminated any gains or losses
arising in intercompany transactions;
(iv) In the computation of the net operating loss as defined, either in
section 26 (c) (2) or in section 122 (a), the provisions of this section pertaining
to the determination of net income shall apply;
(v) In the computation of dividends paid, there shall be excluded all
dividends paid by one member of the group to another; and
(vi) In the computation of the consent dividends credit, no amounts
shall be included with respect to consents given by other members of the
group.
(3) In no case shall there be included in the consolidated net operating loss
carry-over under (b) (6) (iii) and (iv) of this section (relating to net operating
losses sustained by a corporation in years prior tn the first taxable year in
respect of which its income is included in the consolidated return) an amount
in excess of the net income of such corporation (computed with the exceptions
and limitations provided in section 122(d) ) included in the computation of the
consolidated net income for the taxable year increased by the separate net shortterm and long-term capital gains of such corporation.
(4) If a portion of the consolidated net operating loss carry-over arises pursuant to the provisions of (b) (6) (iii) or (iv) of this section (relating to losses
sustained by a corporation prior to the first taxable year in respect of which
its income is included in the consolidated return), the consolidated net operating
loss deduction shall not be less than the amount of such portion reduced by
the amount, if any, by which the net income of such corporation (computed with
the exceptions and limitations provided in section 122(d) ) exceeds the normal-tax
net income of such corporation (computed without any net operating loss deduction but taking into account any net long-term capital loss), or, in the case of
two or more such corporations, the sum of such portions so reduced,
(5) If, in the computation of the consolidated net operating loss carry-over
for the second consolidated return period in respect of which the income of a
corporation is included in the consolidated returns of the group, there is involved
the net operating loss separately sustained by such corporation for the second
preceding taxable year together with a consolidated net operating loss for the
second preceding taxable year, or if, for the second consolidated return period
in respect of which the incoroe of two or more members of the afliliated group
is included in the consolidated returns of the group, there are involved the net
operating losses separately sustained by such corporations for the second preceding taxable year, no portion of the consolidated net income for the first preceding
taxable vear shall be taken into account more than once in giving effect to the
provisions of (b) (6) (ii) and (iv) of this section (relating to the computation
of that part of the consolidated net operating loss carry-over attributable to
losses of the second preceding taxable year).
(6) If, in the computation of the consolidated dividend carrv-over for the
second consolidated return period in respect of which the income of a corporation
is included in the consolidated return of the group, there is involved a separate
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basic surtax credit of such corporation for the second preceding taxable
year together with a consolidated unused basic surtax credit for the second
preceding taxable year, or if, for the second consolidated return period in respect
of which the income of two or more members of the affiliat group is included
in the consolidated return of the group, there are involved the separate unused
basic surtax credits of such corporations for the second preceding taxable year,
no portion of the excess of the consolidated adjusted net income over the consolidated basic surtax credit for the first preceding taxable year shall be tpiren
into account more than once in giving effect to the provisions of (b) (15) (ii) and
(iv) of this section relating to the computation of that part of the dividend
carry-over attributable to the unused basic surtax credit of the second preceding
taxable year.

unused

PAR. 13. Section 23.31 is further amended by striking out the paragraph formerly designated as (d) and inserting in lieu thereof the
following:

(f) Net Operating Loss Deduction, Net Operating Loss Credit, and Dicidcnd
Carry-oner A. fter Consolidated Return period.
The consolidated net operating loss (whether computed for the purpose of the
deduction or the credit) or the unused consolidated basic surtax credit of an
affiliated group for any consolidated return period of the group shall be used in
computing the net operating loss deduction, the nct operating loss credit, or the
dividend carry-over, as the case may be, in the returu of the commou parent
corporation (or the consolidated net operating loss deduction, the consolidated net
operating loss credit, or the consolidated dividend carry-over in the consolidated
return of another affiliated group of which such common parent becomes a member) for a taxable year subsequent to the last consolidated return period of the
group in the same manner, to the same extent, upon the same conditions, and
subject to the same limitations as if, during the tax. &ble year in which such loss
or such unused basic surtax credit originated and continuing to the date of the
termination of the group, the group had been a single corporation, the common
parent corporation; and no net operating loss or unused basic surtax credit
attributable to a consolidated return period of a group shall be used in computing
the net operating loss deduction, the net operating loss credit, or the dividend
carry-over of a subsidiary (or the consolidated net operating loss deduction, the
consolidated net operating loss credit, or the consolidated dividend carry-over
of another affiliated group of which such subsidiary becomes a member) for any
taxable year subsequent to the last consolidated return period of the group. No
part of any unused basic surtax credit of a corporation for a year prior to the
first consolidated return period of the affiliated group of which such corporation
becomes a subsidiary shall be used in computing the dividend carry-over of such
corporation (or the consolidated dividend carry-over of another affiliated group
of which such subsidiary becomes a member) for any taxable year subsequent to
the last consolidated return period, but any part of such unused basic surtax credit
which, except for this restriction, might be so used shall be treated as attributable
to the common parent corporation of the group for a year in which such common
parent had no adjusted net income and no other basic surtax credit. No part of
any net operating loss sustained by a corporation prior to the first consolidated
return period of the athliated group of which such corporation becomes a subsidiary shall be used in computing the net operating loss deduction of such corporation (or the consolidated net operating loss deduction of another affiliat
group of which such corporation becomes a member) for any taxable year subsequent to the last consolidated return period, but any part of such net operating
loss which, except for this restriction, might be so used shall be treated as having
been sustained by the common parent corporation of the group.
PAR. 14. Section 23.33 is amended

as follows:

(A) By changing the title thereof to r& a&1:" "Gain or Loss From
Hale of Stock, or~Bonds or Other Obligations.
(B) By striking out the expression, "any bond or oblIgation issued

by another corpor~ation" and inserting in lieu thereof the following;
any bond or other obligation issued or incurred by another

"

corporation.

"

II
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(C) By renumbering

(1), and

as (a) the paragraph

formerly

designated

by striking out the first parenthetical expression appearing
therein and inserting in lieu thereof the following:
(by sale, or in complete or partial liquidation not involving cash iu an amount in
excess of the adjusted basis of both the stock and the bonds and other indebtedness liquidated, or otherwise).
(D) By renumbering as (b) the naracranh formerlv designated (2).
(E) By renumbering as (c) the paragraph formerly designated
(8), and by striking from the parenthetical expression appearing
therein the last three words and mserting in lieu thereof the following: "stock, or bonds or other obligations.
PAR. 15. Section 23.84 is amended as follows:
(A) By striking from paragraph (b) the parenthetical expression
and by inserting in lieu thereof: But see section 28.88 (b) .

"

"

"

(B) By striking from paragraph (c) (1) the last parenthetical
expression and by inserting in lieu thereof the following:

to any adjustment under the last sentence of section
losses of the issuing corporation sustained by such
corporation after it became a member of the affiliated group and included in a
consolidated income tax return of the group.
,

but without

regard

118(a)(11) with respect to

(C) By striking paragraph

following:

(e) and inserting in lieu thereof the

"

(e) Definition of "Loss," "ConsoLidated Loss, and, "Net Loss" or "Net
Operating Loss, "
As used in this section the term "loss" means the excess over the gross
income of the issuing corporation of the sum of its allowable deductions (not
including any net loss or net operating loss deduction) plus the proportionate
part properly attributable to such corporation of the credits relating to interest
on certain Government obligations and dividends received allowable in computing consolidated normal-tax net income, the consolidated special class net
income, or consolidated net income subject to tax; the term "consolidated loss"
means the excess of the sum of the losses, separately computed, over the sum
of the normal-tax net income, the special class net income, or the net income
subject to tax, separately computed, of the several members of the afliliated
group, determined in accordance with the provisions of the Code, or the Revenue
Act, and pursuant to the provisions of consolidated returns regulations, applicable
to the period; and the term "net loss" or "nct operating loss" means the net
loss or net operating loss. as the case may be, determined in accordance with
the provisions of the Code, or the Revenue Act, and pursuant to the provisions
of consolidated returns regulations, applicable to the period. *
PAR. 16. Section 28.35 is amended
SEc. 28.95. SArz oF BoNns

Loss.

OR

to read as follows:

OrHEa OsLioATroNs

—BAsrs FoR DETEaMrxiNo

GArz oa

In the case of a sale or other disposition by a corporation, which is (or has
a member of an athliated group which makes (or has made) a consoliincome tax return for the taxable year 1929 or any subsequent taxable
of bonds or other obligations issued or incurred by another member of
group (whether or not issued or incurred while it was a member of the
and whether issued or incurred before, during, or after the taxable year
1929), the basis of each bond or obligation, for determining the gain or loss upon
such sale or other disposition, shall be determined in accordance with the Code
(see, particularly, section 119), but the amount of any loss otherwise allowable
shall be decreased by the excess (if any) of the aggregate of the deductions
computed under paragraph (c) (2) of section 29.94 over the sum of the aggregate bases of the stock of the debtor corporation as computed under paragraph
(c) (1) or (d), as the case may be, held by the members of the group. (See,
also, section 23.40, relating to disallowance of loss upon intercompany
bad
been)
dated
year,
such
group

debts. )

'
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PAR. 17. Section 23.36 is amended by changing the title thereof to
read: "LIxiITATioi oi AuuwARLE LossEs oi &AIE OE STocK, oR Boxns
"
OR

OTHER OBLIGATION S.
PAR. 18. Section 23.37(a) is amended

by striking out the first paragraph and inserting in lieu thereof the following:
Gain or loss shall not be recognized upon a distribution during a consolidated

return period, by a member of an atfiliated group to another member of such
group, in cancellation or redemption of all or any portion of its stock, exeept—
(1) Where such distribution is in complete liquidation and redemption of
all of its stock (whether in one distribution or a series) and of its bonds and
other indebtedness, if any, falls without the provisions of section 112(b) (6), and
is the result of a bona fide termination of the business and operations of such
member of the group, in which case it shall be treated as a sale of the stock,
the adjustments
specified in sections 28.34
or bonds or other indebtedness,
snd 23.35 will be made, and section 28.86 will be applicable; or
(2) Where such a distribution without the provisions of section 112(b) (6) is one
made in cash in an amount in excess of the adjusted basis of the stock, and
bonds and other indebtedness, in which case gain shall be recognized to the
extent of such excess.

19. Section 23.38(c) is amended as follows:
(A) By striking out that portion of subparagraph

PAR.

the numbered

subdivisions

and

by inserting

In lieu

(3) preceding
thereof

the

following:
Where property is acquired during a taxable year beginning after December
31, 1983, upon a distribution (not a complete liquidation within the provisions
of section 112(b) (6) ) in which gain or loss to the distributee is not recognized
as provided in section 28.87(a), the basis of such property shall be the same as
the basis (determined in accordance with sections 111 to 115, inclusive, and
sections 28.84 and 28.35) of the stock and the bonds and other obligations exchanged therefor, adjusted—

(B) By renumbering as (8) (i), (ii), and (iii), respectively, the
subparagraphs formerly designated (3) (A), (B), and (C) .
(C) By renumbering as (4) (i), (il), (iii), and (iv), respectively,
the subparagraphs
formerly designated as (4) (A), (B), (C), ancj

(D).

20. Section 23.39 is amended as follows:
as subparagraph
(1) the paragraph formerly designated (a), and by inserting immediately preceding such
subparagraph the following new paragraph heading:
(a) Fears Beginning Prior to January 1, 1W&1.
(B) By renumbering as subparagraph (2) the paragraph formerlv
designated (b), and by striking the asterisk at the end and inserting
in lieu thereof the following:
PAR.

(A) By renumbering

(b) Years Beginning After December 31, 191IO.
(1) Consolidated Return for First Year of Affiliation.
If the income of an affiliated corporation is included in a consolidated return
for the period immediately following the date upon which such corporation became
a member of the sffiliated group, the value of its opening inventory to be used
in computing the consolidated net income shall be the proper value of the closing
inventory used in computing its net income for the preceding taxable year.
(2) Consolidated Return After Regarate Return by Agliates.
Ii' a corporation which is a member of the aifiliated group for the first consolidated return period wns a member of the group in the preceding taxable year,
the value of its opening inventory to be used in computing the consolidated net
income for the first consolidated return period shall be the proper value of the
closing inventory used in computing its net income for the preceding taxable
year decreased in the amount of profits or increased in the amount of lassos,
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reflected in such inventory which arose in tr" nsactions between members of the
affi, iated group and which have not been realized by the group through fina]
transactions with persons other than members of the group.
(3) Separate Returns Made After Consolidated Returns.
If a corporation which was a member of an afliliated group in a consolidatee,
return period makes or is required to make a separate return for the succeeding
taxable year, the value of its opening inventory to be used in computing its net
income for such succeeding taxable year shall be the proper value of its closing
inventory used in computing consolidated net income for the last consolidated
return period. ~

PAR. 21. Section 28.40(a) is amended by striking at the end thereof
the words, "any other member of the group. " and by inserting in
lieu thereof the following:
any other corporation which was a member of the group as of the last day of
the taxable vear or which was liquidated by the group during such year except
as a loss in connection with a liquidation of such other member in which losses
are recognized pursuant to section 23.37(a).

PAR. 22. Section 28.41(b) is amended by inserting immediately preceding the words "in determining the gain or loss to the issuing com"
pany the following:
and in a transaction other than a distribution in a liquidation in which gain or
loss to the distributee is recognized pursuant to section 23.37(a),

PAR. 28. Section 28.42 is amended

as follows;

(A) By inserting the following new paragraph
ately after the section heading:

heading

immedi-

(a) Years Beginning Prior to January 1, 191t1.
(B) By striking "and 117(d)" and inserting in lieu thereof the
following: ", 117 (d) and (e), and 122(d)."
(( ) By inserting immediately after the words "consolidated return period " the following: " beginning prior to January 1, 1941."
(D) By striking the asterisk at the end and inserting in lieu thereof
the following:
(b) Years Beginning After December 81, 18/0.
The provisions of sections 23 (g) and (k), 117 (d) and (e), and 122(d) with
respect to gains and losses from sales or exchanges of capital assets shall be
applied, in respect of such gains and losses sustained during a consolidated return
period beginning after December 31, 1940, as if the affiliated group were the
taxpayer.
With respect to a net short-term capital loss sustained by a corporation in a
year prior to the first consolidated return period in respect of which the income
of such corporation is included in the consolidated return, such loss (in an amount
not in excess of the net income of such corporation for such year or in excess
of the net short-term capital gain of such corporation for the first consolidated
return period) shall, for the purposes of section 117(e), relating to a net
short-term capital loss carry-over, be treated as if such net short-term capital
loss had been sustained by the affiliated group.
A consolidated net short-term capital loss sustained by the affiliated group
during the last consolidated return period of the group (in an amount not in
excess of the consolidated net income for such year) shall be treated in the
succeeding taxable year, subject to the exception provided in section 117(e), as
a short-term capital loss of the common parent corporation.
No portion of any
consolidated net short-term capital loss sustained during a consolidated return
'period of an afiiliated group shall be used in computing short-term capital losses
of a subsidiary for any subsequent taxable year. *
PAR. 24. Section 28.48 is amended as follows:

(A) By inserting the following new paragraph
ately after the section heading:
(a) Years Beginning Prior to January 1, 1&F1,

heading

immedi-
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(B) By striking from that, portion of the section preceding the
"
numbered subparagraphs the words "the consolidated return
period
and by inserting in lieu thereof the following:
a consolidated return
period beginning prior to January 1, . 1941."
((') By striking from subparagraphs (1) and (2) the expression
"section 28.81(b) and by inserting in each case in lieu thereof the

"

"

following: "section 28.81(c)."
(D) By striking the asterisk at the end and inserting in lieu thereof
the following:

(b) Fears ftcpinning After December 81, 19/0.
The credit allowed to an affiliated group for taxes paid or accrued during a
consolidated return period beginning after December 31, 1940, to any foreign
country or to any possession of the United States (under section 131) shall be
computed and allowed as if the affiliated group were the taxpaver. *

(This Treasury decision is issued under the authority contained in
section 141 of the Internal Revenue Code (58 Stat. , 58), as amended
by section 210 of the Revenue Act of 1989 (58 Stat. , 8()()), section 152
of the Internal Revenue Code (58 Stat. , 880), and sections 104 and
118 of' the Revenue Act of 1941 (Public law 250, Seventy-seventh
Congress) .)
NOH~IAN D. CiNN,
Acting Commissioner of Internal Revenue.
Approved March 5, 1942.
JOHN

L. SULLIVAN)

Acting 8ecretary of the Treasury.
(Filed with the Division of the Federal Register March 6, 1942, 4 p. m. )

—

SECTION 148. WITHHOLDING
AT SOURCE.
19.148—1: Withholding tax at source.
(Also Sectioii 144; Section 19.144—1.)

SEUTIoN

OF TAX
1942—9-11005
I. T. 8585

INTERiVAL REVENUE CODE.

Withholding of tax at the source under sections 143(b) and i44
of the Internal Revenue Code, as amended, is required to be made
at the rates in effect on the date the dividend check is originally
issued, irrespective of whether the check is later returned because
of defective address or a new check is subsequently
issued to
replace the original which has been lost.

Advice is requested as to the rates of tax required to be withhe]d
at the source under sections 148(b) and 144 of the Internal Revenue
Code, as amended, in cases ivhere it is necessary to remail or reissue a,
dividend check after a change in the withholding rate has b come
effective. These cases fall, generally, under the followin&r cate. , &i ies:
(1) Checks returned by the post, Ofhce because of defect ve or
incorrect addresses.
(2) Dividends payable to stockholders ivhose funds are blocked
under the Executive Order of the President.
(8) Where original checl s are lost and replacement cliecl-s liave to
be issued.

$
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Payor corporations and their dividend disbursing agents will be
held liable for the withholding of tax at the rates in effect on the
date the dividend check is first drawn, irrespective of whether such
check is later returned by the postal authorities because of defective
or incorrect address„or whether a new check is subsequently issued
to replace the original which has been lost, Accordingly, in these
types of cases, annual withholding return, Form 1042, must be filed
for the year in which the dividend check was originally issued to
report, the tax which is required to be deducted and withheld at that
time under section 148(b) or section 144 of the Internal Revenue
Code, as amer ded.

—

SECTION 144. PAYMENT OF CORPORATION
INCOME TAX AT SOURCE.

1: Withholding in the case of non19.144—
resident f OI eign corporations.

SEUTIoN

INTERNAL REVENUE CODE.

Dividend

checks returned

I. T. 8585, page

or lost after change of tax rate.

(See

129.)
SUPPLEMENT

E.—
ESTATES

AND TRUSTS.

—

SECTION 162. NET INCOME.
SEcTIQN

19.162—1: Income of estates and

trusts.

INTERNAL REVENUE CODE.

1942-23-11117

I. T. 8556

The filing of a special bond by an executor or administrator in
the District of Columbia does not, in itself, have the effect of terminating administration of the estate for Federal income tax purposes
where the executor or administrator is not the sole beneficiary of
the estate. The final distribution of the assets of the estate to the
beneficiary (or beneficiaries) determines the closing of administration of the estate within the meaning of section 162 (c) of the Internal
1 of Regulations 108.
Revenue Code and section 19.162—
I, T. 2925 (C. B. XIV—2, 148 (1935) ) distinguished.

Advice is requested whether I. T. 2925 (C. B. XIV—
2, 148 (1985) )
is applicable to a case in which a special bond is filed in the District
of Columbia by an executor or administrator who is not the sole
beneficiary of the estate.
I. T. 2925& supra, deals with a case in which the sole beneficiary
of the estate of a decedent who died in March, 1985, was also executor
of the estate, and a special bond was filed by the executor in April,
1985& under section 264 of the Code of Law for the District of Columbia
(section 264 of the Act approved March 8, 1901, 81 Stat, 1189; Title
29, section 188, of the 1929 Code of the District of Columbia). That
section (now codified as Title 20, section 808, of the 1940 Code of the
District of Columbia) provides as follows:
Special bond. If the executor is the residuary legatee of the personal estate
of the testator, or provided the residuary legatee of full age shall notify his
consent to the court, he may, instead of the bond prescribed as aforesaid, give

—
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bond with security approved by the court, and in a penalty prescribed by the
court, cu»ditiuned to pay all the debts and just claims against the testator, :i»d
all damages which shall b recovered against hiin as executor, and all legacies
bequeathed
by the will, in which case he shan not be required to file any
inventory or render auy account. And if such bond be given by the executor,
he shull be ansiverable for the full amount of all debts, claitns, and dam;iges
that may be recovered against him as ex cutor as if he were sued i» his own
right, a»d any legatee may recover the full amount of his legacy in a suit on the
executor's bond oi' in equity, and the giving of the bond shall be co»sidered an
assent to the legacy: Prot. idcd, That the sui ety or sureties in said bu»d shall not
be liable for a greater amount than the penalty thereof.

In view of the fact that the same individual was the sole beneficiary
and executor of the estate in the case on which I. T. 2925, supra, was
based, and that upon the filing of his special bond and its approval
by the court in April, 1935, he, as executor, became ansiverablc for the
full amount of all debts, claims, and damages that might be recovered against him as executor as if he were sued in his own right and
was relieved from returning an inventory and from filing accounts,
it. was held that the approval and acceptance of his special bond by
thJ court had the effect of a distribution to him of the entire estate,
subject to his personal liability for the decedent's debts and the just
claims against the decedent's estate. It was also held that the period
of administration or settlement of the estate was closed upon the filing
of the special bond and its approval by the court, and that the entire
estate, includin~ the income thereof from the date of death, was
distributed to tIie executor as the sole beneficiary during the estate's
taxable year 1935. It was further held that the entire income of the
estate was taxable to the sole beneficiary, since section 162(c) of the
Revenue Act of 1934 provides that in the case of income received by
estates of deceased persons during the period of administration
or
settlement the amount of the income of the estate for its taxable year
which is properly paid or credited during such year to any legatee,
eir, or beneficiary sh~ll be ~llo~~d as a d~d~~t~~~ in c~mp~t~~g th
net income of the estate and shall be included in computing the net
income of the legatee, heir, or beneficiary.
Section 275 of the Code of I.aw for the District of Columbia (section 275 of the A.ct approved March 3, 1901, 31 Stat. , 1189, as amended
by the Act approved June 30, 1902, 32 Stat. , 528; Title 29, section
103, of the District of Columbia Code, 1929 edition; Title 20, section
203, of the District of Columbia Code, 1940 edition), which provides
for the filing of special bonds by advent'nistrators of estates, is similar
to section 264 of the Code of Law for the District of Columbia, supra,
providing for the filing of special bonds by executors of estates.
The courts of the District of Columbia have not passed on the
question whether the filing of such a special bond by an executor or
administrator in the District of Columbia has the e8ect, in and of
itself, of closing the administration of the estate on the date of execution of the bond, or whether, despite the giving of such a bond,
(during which the
there is nevertheless a period of administration
estate must be recognized as a taxable entity for Federal income tax
purposes) following the filing of the bond. Although some conflict
exists in other jurisdictions where, by statute, special bonds may be
filed, the nearly unanimous view appears to be that the filing of such
a bond does not accomplish the closing of the estate. . (See Laffev ty v.
Peoples Savings Bank, 76 Mich. , 35, 43 N. W. , 34; Thompson v. Pope' s

( 19.212—2. ]
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Egtate, 77 Neb. , 888, 109 N. W. , 498; Pym v. Pym, 118 AVis. , 662, 96
N. W. , 429; K'rearer v. Krearaer, 52 Ean. , 597, 85 Pac. , 214.)
In Kreamer v. K'reamer, supra, the court made the following
statement:
There has been some discussion upon the much-controverted
question of
whether the giving of such a (special) bond vested the property and assets of the
estate in the residuary legatee, and closed the administration
of the estate.
Upon this question the authorities are not uniform.
(Lafferty v. Brznk, 70 5Iich. ,
210, 38 N. W. , 221; 1 Woerner, Adm'r, 434. ) ~ * * The authorities strongly
sustain the view that an action upon the bond is not the only remedy of creditors
or legatees, and that the giving of such a bond does not close the administration,
nor wholly deprive the probate court of jurisdiction over the executor and
the estate.

In view of what appears to be the nearly unanimous opinion of the
courts of other jurisdictions in similar cases, it is held that the filing
of a special bond by an executor or administrator in the District of
Columbia does not, in itself, have the effect of terminating administration of the estate for Federal income tax purposes where the
executor or administrator is not the sole beneficiary of' the estate.
The final distribution of the assets of the estate to the beneficiary (or
of the estate
beneficiaries) determines the closing of administration
within the meaning of section 162(c) of the Internal Revenue Code
and section 19.162—1 of Regulations 108,
The case considered in I. T. 2925, supra, constitutes an exception
to the geneial rule above laid down. In that case the executor was
also the sole beneficiary of the estate, and there was no necessity for
a final distribution of the assets of the estate other than that represented by the taking possession of the personal assets by the executor
(and beneficiary) as of the date of the giving of the special bond.
Accordingly, in such a case the date of the approval of the special bond,
in effect, marked the date of the distribution of the assets of tlie estate.
SUPPLEMENT H.

—NONRESIDENT

ALIEN INDIVIDUALS.

—

SEOTIoN

SECTION 212. GROSS INCOME.
19.212—2: Exclusion of earnings

of foreign ships from gross income.
(Also Section 281, Section 19.281—8. )

1942—25-11129
I. T. 8559

INTERNAL REVENUE CODE.

panama still satisfies the equivalent exemption provisions of sections 212(b) and 231(d) of the Internal Revenue Code, in view of
resolution No. 230 of the Ministry of the Treasury and Finance of
Panama dated March 12, 1942.

Advice is requested whether Panama still satisfies the equivalent
exemption provisions of sections 212(b) and 281(d) of the Internal
Revenue Code in view of article 1, Chapter I, of law No. 52 of May 28,
1941, establishing the income tax, as passed by the National Assembly
of Panama, and resolution Xo. 280, signed by the Minister of the Treasury and Finance of the Republic of Panama on May 12, 1942.

In I. T. 8465 (C. B. 1941—1, 268), first published in I. R. B. 19-11—15,
dated April 14, 1941, it was held that Panama satisfied such exemption
provisions, based upon the law then in effect.
Article 1, Chapter I, of law No. 52 of May 28, 1941, efFective July 1,
1941, reads as follows:
ABTIcLB 1. There is established a tax on taxable income as defined herein of
all persons, whether natural or juridical, whether domestic or foreign, whether
or not domiciled in Panama, which income is obtained within the territory of the
Republic of Panama, corresponding to the previous tax year on account of employment, business, industry, commerce, profession, trade or any other occupation,
or arising from any kind of real or personal property or from any other source
within the country, irrespective of the place where the said income is received.

Resolution No. 280, dated March 12, 1942, provides in part as follows:
As the income (revenues) produced by international maritime trade by merchant vessels of the U. S. A. or of any other country are not speciQed as taxable
in article 1 of law No. 52 of May 23, 1941,
IT IS HERKWITII BESOLVED:

That the income arising from maritime commerce of merchant vessels of the
United States or of any other nation calling at Panamanian ports is not subject
to the income tax created by law No. 52 of May 23, 1941.
Accordingly, in view of resolution No. 280, it is held that Panama

still satisfies the equivalent exemption provisions
and 281(d) of the Internal Revenue Code.

of sections 212(b)

—

SECTION 214. CREDITS AGAINST NET INCOME.
19.214—
1: Cred. its to nonresident
alien individuals.

SEUTIoN

1N2

—6—10984

G. C. M. 28066

INTERNAL REVENUE CODE.

alien individual who is a resident of Canada or
Mexico is entitled to a credit of $400 for each person qualifying
under the law as a dependent.
Section 25(b)2(B) of the Internal Revenue Code, as amended by section 113 of the Revenue Act of
1941, is not applicable to such cases.
A nonresident

An opinion is requested whether a nonresiclent alien individual who
is a resident of Canada or Mexico is entitled to a credit of 8400 for
each dependent for taxable years beginning after December 81, 1940,
or whether section 25(b)2(B) of the Internal Revenue Code, as
amended by section 118 of the Revenue Act of 1941, is applicable to
such an individual so as to deny credit for one depenclent if the taxpayer would not occupy the status of head of a family except by reafor whom he ~ould be
son of there being one or more dependentsallotted
entitled to credit under subparagraph (A) of section 25 (b) 2.
Section 214 of the Internal Revenue Code, as amended by section
111(b) oi the Revenue Act of 1941, provides:
SEe. 214. Casmrs ASAnssr NBT INcoME.
In the case of a nonresident alien individual the personal exemption allorved
hy section 25(b) (I) of this chapter shall be only $750. The credit for dependin the case of a nonents allowed by section 25(b) (2) shall not be
resident alien individIml unless he is a resident of a contiguous country,

Section 118 of the Revenue Act of 1941 provides:
SEC. 118. CREDITS I'oR DEPENDENTS.

Section 25(b) (2) of the Internal Revenue Code (relating to credit for dependents) is amended to read as follows:

(2)

CREDIT FOR DEPENDENTS.

"(A)

——

Allowance in General. $400 for each person (other than husband
or wife) dependent upon and receiving his chief support from the taxpayer
if such dependent person is under eighteen years of age or is incapable of
self-support because mentally or physically defective.
"(B) Exception for Certain Heads of Families. If tbe taxpayer would
not occupy the status of head of a family except by reason of there being
one or more dependents for whom he would be entitled to credit under subparagraph
(A), the credit under such subparagraph shall be disallowed
with respect to one nf such dependents. "

—

The intent of Congress in enacting section 113 of the Revenue Act
of 1941 is set forth in the report of the Senate I&'inance Committee
(Rept. 673, Part 1, page 28 [C. B. 1941—2, 466], as follows:
SECTIQN

113. CREDIT

FoR DEPENDENTs.

This section is the same as section 110 of the House bill which amends
section 25(b)2 of the Internal Revenue Code relative to the credit for dependents.
In the case of the head of a faruily or a married person living with husband
or wife, the existing law provides as a credit against net income a personal
exemption plus $400 for each dependent other than husband or wife. Under
these provisions, a married person living with husband or wife and having no
On the other
dependents receives as a maximum credit the personal exemption.
hand, an unmarried person maintaining a home for a person who also qualifies
as a dependent may receive in addition to the same personal exemption a
The proposed legislation disallows the
credit for $400 for such dependent.
credit for one dependent in eases where the taxpayer's status as head of a
faruily is occasioned solely by the existence of one or more of such dependents.
The amendment will not ai'feet any case except one in which the taxpayer occupies the status as head of a family solely by reason of the existence of a person
For instance, it will
tor whom he is also entitled to the credit for a. dependent.
not operate to reduce the credit in the case where a widower is maintaining
a home for two children, only one of whom qualifies as a dependent. In such
case, the status as head of a family is not occasioned solely by existence of the
child in respect of whom the credit of $400 is allowed and consequently the
taxpayer may be entitled to the personal exeinption allowed the head of a
family plus the $400 credit, the same as under existing law.

It

thus appears

that the purpose

of. the amendment

to section

25(b) 2 of the Internal Revenue Code by section 118 of the Revenue
Act of 1941 was to prevent an individual from obtaining two beneBts, viz, an increased personal exemption and a $400 credit in the
cases described, and that the section was intended to apply only to
a taxpayer who not only is head of a family but also receives the
credit of $1,500 allowed to the head of a family. Since a nonresident
alien individual is not allowed a credit of $1,500 as the head of a
family and a dependent does not in his case give rise to such credit,
it seems clear that the exception for certain heads of families contained in section 25(b) 2(B), as amended by section 118 of the Revenue Act of 1941, is not applicable to nonresident alien individuals.
It follows that a nonresident alien individual who is a resident of
Canada or Mexico is entitled to a credit of $400 for each person
qualifying under the law as a dependent, in addition to a personal
exemption of $750 allowed by section 214 of the Internal Revenue
Code.

Chief Coun'/,

J. P. WENcHEI. ,

Bureau of Internal

Revenue,

[) i9.262-2.

—

SECTION 217. RETURNS.
SEOTION

19.217—1: Time and place for filing returns

of' nonresident

alien individuals.

INTERNAL REVENUE CODE.

Regulations

(See T. D. 5149, page 98.)

108, amended.

SECTION 218

1:

—PAYMENT

Date on which
SzcTION 19.218—
by nonresident alien individual.

OF TAX

tax shall be paid

INTERNAL REVENUE CODE.

Regulations

(See T. D. 5149, page 98.)

108, amended.
SUPPLEMENT

FOREIGN
I.—

CORPORATIONS.

—

SECTION 281. TAX ON FOREIGN CORPORATIONS.
19.281—8: Exclusion of earnings of foreign
ships from gross income.

SEGTIoN

INTERNAL REVENUE CODE.

Panama, equivalent exemption provisions of sections 212(b) and
281 (d) of the Internal Revenue Code. (See I. T. 8559, page 182.)

—

SUPPLEMENT K. CHINA TRADE ACT CORPORATIONS.

—

SECTION 262. CREDIT AGAINST NET INCOME.
19.262 —2: Credits allowed China Trade
Act corporations.

SEUTIoN

1942-21-11105

I. T. 8558

INTERNAL REVENUE CODF. .

In the case of China Trade Act corporations, such special dividends as could have been distributed on or before March 15, 1942,
out of the earnings of the year 1941 but for the conditions prevailing
in China since the close of 1041 will be recognized as a credit
against net income for the year 1041, if distributed on or before
June 15, 1042.

Advice is requested whether in view of present conditions in China,
the time limit for the declaration and distribution of special dividends
by China Trade A.ct corporations will be extended.
The pertinent provisions of law applicable to the question presented are contained in section 262 of the Internal Revenue Code, as
amended, which reads in part as follows:
(a) AIxowANcK OF CBEDIT. For the purpose only of the taxes imposed by

—

sections 13, 14, 15, and 600 of this title and section 106 of. the Revenue Act
of 1935 there shall be allowed, in the case of a corporation organized under

$
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the China Trade Act, 1922, in addition to the credits against net income otlierwise allowed such corporation, a credit against the net income of an amount
equal to the proportion of the net income derived from sources within China
(determined in a similar manner to that provided in section 119) which the
par value of the shares of stock of the corporation owned on the last day of the
taxable rear by (1) persons resident in China, the United States, or possessions
of the United States, and (2) individual citizens of the United States or China
wherever resident, bears to the par value of the whole number of shares of
stock of the corporation outstanding on such date: Proiided, That in no case
shall the diminution, by reason of such credit, of the tax imposed by such
section 13, 14, or 15 (computed without regard to this section) exceed the
amount of the special dividend certified under subsection (b) of this section;
and in no case shall the diminution, by reason of such credit, of the tax
imposed by such section 106 or 600 (computed without regard to this section)
exceed the amount by which such special dividend exceeds the diminution
permitted by this section in the tax imposed by such section 13, 14, or 15.
(b) SeKcixi. Diviner'&. Such credit shall not be auowed unless the Secretary
of Commerce has certified to the Commissioner—
(1) The amount which, during the year ending on the date fixed by law
for filing the return, the corporation has distributed as a special dividend
to or for the benefit of such persons as on the last day of the taxable year
were resident in China, the United States, or possessions of the United
States or were individual citizens of the United States or China, and
owned shares of stock of the corporation;
(2) That such special dividend was in addition to all other amounts, payable or to be payable to such persons or for their benefit, by reason of
their interest in the corporation; and
(3) That such distribution has been made to or for the benefit of such
persons in proportion to the par value of the shares of stock of the corporation owned by each; except that if the corporation has more than one
class of stock, the certificates shall contain a statement that the articles
of incorporation provide a method for the apportionment
of such special
dividend ainong such persons, and that the amount certified has been distributed in accordance with the method so provided.

—

As stated in section 19.262 —3 of Regulations 103, the term "special
dividend
means the amount which during the year ending on
March 15 succeeding the close of the corporation's taxable year is
distributed as a special dividend to or for the benefit of such persons
as on the last day of the taxable year were resident in China, the
Unite&1 States, or possessions of the United States, or were individual
citizens of the United States or China, and owned Shares of. stock
of the corporation.
China Trade Act corporations are domestic corporations and file
returns on the calendar year basis. Section 53 of the Internal
Revenue Code provides that returns made on the basis of the calendar year shall be made on or before the 15th day of March following the close of the calendar year. Under section 19.53—3 of Regulations 103, hoirever, an extension of time to June 15, 1942, following
the close of the taxable year for filing returns of income on the
calendar year basis for 1941 is granted to domestic corporations which
transact their business and keep their records and books of account

"

abroad.

In rieir of the present situation in China, the Bureau will recognize

.pecial

dividend distributions by China Trade Act corporations in
1942 if distributed on or before June 15, 1942, with the understanding
that this exceptional ruling is to be construed as applicable only to
rhe year 1941; that in subsequent years the regulations which pre-

[$ 19.262 —2.

187

scribe March 15 as the last day on which such dividends may be
distributed for the purpose of the statute ivill govern tliis subject;
and that in order for such dividends distributed on or before June 15,
1942, to be recognized as a credit against net income for the calendar
year 1941, they must be distributed out of earnings for the year 1941.
In other worcls. only such dividends as could have been distributed
on or before March 15, 1942, out of the earnings of the year 1941
but for the conditions prevailing in China since the close of 1941
will be recognized as a credit against net income for the year 1941,
if distributed on or before June 15, 1942.
GUV

T.

HELVERING)

Conan& 8ioner of Internal Revenue.

Approved.
JoHN

L. SULLIVAN)

Acting Secretary of the Treasury.

19.262 —2: Credits allowed China Trade
Act corporations.

8EGTION

1942-26-11188
I. T. 8561

INTERNAL REVENUE CODE.

In the case of China Trade Act corporations, such special dividends as could have been distributed
on or before %larch 15,
1942, out of the earnings of the year 1941 but for conditions prevailing in China since the close of 1941 will be recognized as a
credit against net income for the year 1941, if distributed on or
before September 15, 1942.
Time for filing returns for 1941 by China Trade Act corporations
extended to September 15, 1942.
I. T, 3553 [page 135, this Bulletin] modiQed.

Advice is requested whether the time limits for the declaration and
distribution of special dividends, and for the filing of Federal income
tax returns, by China Trade Act corporations for the calendar year
1941, as extended by I. T. 8558 [page 185, this Bulletin], v-ill be
further extended.
In view of the extraordina, ry conditions existing in China, on
account of which the information necessary to the declaration and
distribution of special dividends is unavailable, the Bureau will
recognize special dividend distributions by China Trade Act corporations in 1942 if distributed prior to September 15, 1942, with
the same understanding as set forth in I. T. 8558, supra.
In view of the same circumstances, a further extension of time
to September 15, 1942, is hereby granted China Trade. Act corporations for filing their Fecleral Income tax returns for the calendar
year 1941. Those China Trade Act corporations availing themselves
of this additional extension of time will be charged with interest
at the rate of 6 per cent per annum on the first and second installinents of tax from the original due dates, March 15 and June 15,
respectively, until paid.
Under the provisions of existing law (section 58 of the Internal
Revenue Code), a further extension of time beyond September 15,

$
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1942, may not be granted China Trade Act corporations for the filing
of their returns for the calendar year 1941.

I. T. 8558, supra,

is modified accordingly.

Gm. T. HELVERINGI
of Internal Revenue.

Commissioner

Approved.
JOHN

L.

SULLIVAN,

Acting Secretary of tke Treasury.

—

SUPPLEMENT T. INDIVIDUALS WITH GROSS INCOME FROM CERTAIN SOURCES OF
00, 000

oR LEss.

—

SECTION 400. IMPOSITION OF TAX.
19.400—1: Scope and application
Supplement T.

SEGTION

of

1942-15-11055

I. T. 8547

INTERNAL REVENLE CODE.

Amounts received by employees as reimbursements
and per diem
allowances for traveling expenses constitute " compensation for
services"
personal
within the meaning of section 400, Supplement
T, of the Internal Revenue Code, as added by section 102 of the
Revenue Act of 1941, which supplement relates to individuals with
gross income from certain sources of $3,000 or less. Such amounts
must be included in gross income by persons filing Form 1040A
(Optional United States Individual Income Tax Return) and no
part thereof is an allowable deduction if that form is used.
If Optional Income Tax Return, Form 1040A, is filed, the election
made is "irrevocable" and Income Tax Return, Form 1040, may
not thereafter be filed for the same taxable year.

Advice is requested with respect to the amount to be included in
gross income by employees who receive reimbursements and per diem
allowances for traveling expenses and who file Form 1040A (Optional
United States Individual Income Tax Return) under the provisions
of section 400, Supplement T, of the Internal Revenue Code, as
added by section 102 of the Revenue Act of 1941. It is stated that
the question has arisen in cases of traveling men receiving compensation and also reimbursement for traveling expenses, per diem allowances, etc. The following types of cases have been submitted:
1. A receives—
$2,400 commission; $500 reimbursement of traveling expenses, per
diem allowances, etc. He has adequate records of allowable travehng
expenses of $400.

2.

8 receives—

$2,400 commission; $800 reimbursement of traveling expenses, per
diem allowances, etc. He has adequate records of allowable traveling
expenses of $850.
Section 28(a) 1 of the Internal Revenue Code provides in part that
jn computing net income there shall be allowed as deductions traveling
expenses (including the entire amount expended for meals and lodging) while away from home in the pursuit of a trade or business. Sec2 of Regulations 108 provides in part that if an indition 19.28(a) —
vidual receives a salary and is also repaid his actual traveling expenses,

[) 19.400—1.
he shall include in gross income the amount so repaid and may deduct
such expenses.
Section 19.28(a) —2 provides further that if an individual receives a salary and also an allowance for meals and lodging,
as, for example, a per diem allowance in lieu of subsistence, the amount
of the allowance should be included in gross income and the cost of
such meals and lodging may be deducted therefrom.
Senate Report No. 673, Par't 1, Seventy-seventh Congress, first session, on the revenue bill of 1941 (C. B. 1941—
2, 466, at 478) reads in
part as follows:
In order that persons in the lower income tax brackets, particularly those

brought in by the reduction of the personal exemptions, may be caused a minimum
of difficulty in filling out their returns, the optional use of a simplified return is
provided where the gross income of the taxpayer does not exceed $3,000. If the
taxpayer elects to use this simplified plan, the amount of the tax may be readily
ascertained by reference to a table contained in the bill. This simplified return
may be used only where the taxpayer's income is derived solely from salaries,
wages, compensation for personal services, dividends, interest, rent, annuities, or
If the taxpayer elects to use this method, no deductions or credits
royalties.
against net income are allowed. In lieu of these deductions and credits, the tax
provided in the table represents a reduction of 10 per cent of the tax that would
otherwise be payable without such deductions or credits. This 10 per cent
reduction has been found to be the effect of the average amount of deductions
taken by persons in the lower income brackets.

Section 400, Supplement

T, of the Internal Revenue Code,

by section 102 of the Revenue Act

as added

of 1941, provides for a progressive

tax, at the election of individuals, on incomes ranging from $750 to
$3,000 per annum, consisting wholly of salary, wages, compensation for
ersonal services, etc. As indicated in the Senate report referred to
erein, an arbitrary allowance for deductions to which a taxpayer
would be entitled was taken into consideration in determining the average amount of tax which would ordinarily be payable upon the designated gross incomes enumerated in section 400 of the Code. The use
of Form 1040A, the return prescribed for section 400 of Supplement T,
is not mandatory.
In this connection, it shoulcl be noted that section
402, Supplement T, of the Internal Revenue Code, as added by section
102 of the Revenue Act of 1941, provides that the election referred to
in section 400 shall be considered to have been made if the taxliayer files
the return prescribed for Supplement T and such election shall be
"irrevocable.
In some cases in which Form 1040A has been filed it
may develop that the taxpayer would have been liable for less tax had
he filed Form 1040 (United States Individual Income Tax Return)
which provides for the allowance of "Deductible expenses" incurred
in connection with "Salaries and other compensation for personal
services. " (See item 1 of Form 1040. ) If Form 1040A is filed, however, the election made is "irrevocable, " and Form 1040 may not thereafter be fi'led for the same taxable year.
In view of the foregoing, it is held that amounts received by employees as reimbursements and per diem allowances for traveling expenses constitute "compensation for personal services" within the
meaning of section 400, Supplement T, of the Internal Revenue Code,
as added by section 102 of the Revenue Act of 1941. It follows that
in the cases of A and B, supra, if the optional return, Form 1040A, is
filed, the amount to be reported on line 1 thereof (salary, wages, and
compensation for personal services) in the case of A is $2,900, and the
amount to be reported in the case of B is $2,700.

"
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—

SUBCHAPTER E. EXCESS PROFITS TAX.

—

SECTION 711. EXCESS PROFITS NET INCOME.
109, SEGTIQN 80.711(a) —4: Tax for
period of less than 12 months.

REGIILATICNB

1942-5-10976

6. C. M. 28064

INTERNAL REVENI. E CODE.

tax return covering the period January 1,
1940, to June 30, 1940, as of which date the M Company ceased operations and was dissolved, the corporation retaining no assets, is a
Under section 711(a)3 of the
return for a period of' six months.
Internal Revenue Code, the excess profits net income should be placed
on an annual basis.
A final excess profits

An opinion is requested whether, in the case of the M Company,
which filed a final excess profits tax return for the period January 1,
1940, to June 80, 1940, the excess profits net income should be placed
on an annual basis,
Prior to 1989, the taxpayer, the M Company, reported its income on
a fiscal year basis, filing its last return on such basis for the fiscal year
ended August 81, 1989. The corporation obtained permission to change
its accounting period to the calendar year basis and filed a return for
the period September 1, 1989, to December 81, 1989. As of June 80,
1940, the corporation ceased operations and was dissolved, and, as of
the close of business on that date, all of its assets were transferred to
In July, 1940, an
a partnership composed of its former stockholders.
income tax return was filed in which was included the income received
during the period January 1, 1940, to June 80, 1940. Subsequent to the
enactment of the Second Revenue Act of 1940, on October 8, 1940,
which added Subchapter E (Excess Profits Tax) to Chapter 2 of the
Internal Revenue Code, an excess profits tax return was filed covering
the same period. Tl.e excess profits credit provided by section 712 of
the Internal Revenue Code was computed under section 718 of the Code,
i. e., an excess profits credit based on income.
Section 47(b) of the Internal Revenue Code provides as follows:
(b) INcoME CoMPUTED oN BASIS oF SHQBT PERIQD. XVhere a separate return is
made under subsection (a) on account of a change in the accounting period, and

—

in all other cases where a separate return is required or permitted, by regulations
prescribed by the Commissioner with the approval of the Secretary, to be made
for a fractional part of;; year, then the income shall be computed on the basis of
the period for which separate return is made.

Section 48(a) of the Internal Revenue Code reads in part as follows:
" Taxable vear" includes, in the case of a return
(a) TAZABLE YEAR.

—
'

made for a fractional part of a year under the provisions of this chapter [chapter
I] or under regulations prescribed by the Commissioner with the approval of the
Secretary, the period for which such return is made.

Section 711(a) 8 of the Internal Revenue Code provides in part as
follows:
(3) TAxABLE YEAR LEss THAN TwEIvE MoNTHs. If the taxable year is a period

—

of less than twelve months the excess profits net income shall be place&1 on an
annual basis by multiplying the amount thereof by the number of days in the
twelve months ending with the close of the taxable year and dividing by the
number of days in the taxable year.
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Tbe last sentence of section 80.711(a)-4 of Regulations 109, relating
to the excess profits tax under the Internal Revenue Code, as amended
by the Second Revenue Act of 1940, provides as follows:
The first "taxable year" of a corporation which files a return of income received or accrued from the date of its incorporation to the end of its first
accounting period is a period of less than 12 months, where the period between
the date of incorporation and the end of such first accounting period is less than
12 months.

Section 80.729—1 of Regulations 109, supra, reads in part as follows:
* * * The excess profits
SEc. 30.729—1. Time and place for filing returns.

—

tax return of a corporation of income received or accrued from the date of its
incorporation to the end of its first accounting period, where the period between
the date of incorporation and the end of such period is less than 12 months,
shall be considered as a return for a fractional part of a vear, and shall be
filed within the time prescribed for filing returns for taxable years of less
than 12 months.

In the instant case the facts show that the corporation was dissolved
no assets whatever.
Under such circumstances, this o[[ice can not distinguish, in so far as the present
inquiry is concerned, between the case of a new corporation and one
on June 80, 1940, and retained

which has completely dissolved.
This oflice is of the opinion, therefore, that the excess profits tax
return filed by the M Company covering the period January 1, 1940,
to June 80, 1940, as of which date the taxpayer corporation ceased
operations and was dissolved, the corporation retaining no assets,
is a return for a period of six months; and that under the provisions
of section 711(a)8 of the Internal Revenue Code, supra, the excess
profits net income should be placed on an annual basis. To hold
otherwise would Incan that against the six months' income there
would be allowed an excess profits credit based on an average base
period net income involving 12 months.

J. P.

WENCHEL,

Chief Counsel, Bureau of Interrta/ J7levenue.

—

SECTION 718. EXCESS PROFITS CREDIT—
BASED ON INCOME.
109, SEGTIoN 80.718—1: Excess
profits credit based on income Determination of average base period net income.

REGULATIoNs

—

1942—5—10977

G. C. AI. 28047

INTERVAL RLVENUL' CODE.

In computing the av erage base period net income for excess
profits tax purposes under section 713(f) of the Internal Revenue
Code, as amended by section 4 of the Excess Profits Tax Amendments of 1941, where there was a deficit for the first half of the
base period, it should be given its full elect as a deficit and not
treated as zero. Therefore, such a deficit should be added to the
net income for the second half of the base period to determine the
difference to be divided by 2 under paragraph (3) of section 713(f)

Advice is requested whether, in the application of section 718(f)
of the Internal Revenue Code, as amended, relating to the computation of the average base period net incolne for excess profits tax

Regs. 109,
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purposes, a deficit for the first half of the base period should be
treated as zero, or whether it should be given its full effect as a deficit
in determining the diff'erence between the aggregate of the excess
profits net income for each of the taxable year~s in the first half of
the base period and the aggregate of the excess profits net income
for each of the taxable years in the second half of the base period.
The following situation is assumed for the purpose of illustration:
($2, 500)
( 2, 500)
( 5, 000)
30, 000

1936 (deficit)
1937 (deficit)
1938 (deficit)
1939

It will be observed that in the assumed
' aggregate
of the excess profits net income

statement of facts the
for each of the years"

in the first half of the base period is minus $5,000 and the "aggregate of the excess profits net income for each of the years" in the
second half of the base period is $25,000 ($80,000 minus $5,000). The
question presented is whether the minus $5,000 for the first half
should be treated as zero, so that the diff'erence between the amounts
for each half will be $25,000, or whether the minus $5,000 for the
first half should be added to the plus $25, 000 for the second half,
making a difference of $80,000.
Under the excess profits tax law relief is afforded to corporations
which experienced rapid growth during the base period, by permitting such corporations to take an excess profits credit (against excess profits net income before computing excess profits tax) in an
amount equal to the greater of the credits computed under alternative
methods.
(See Volume 87, Part 2, Congressional Record, page 1879.)
With a view to effectuating the manifest intent of Congress to give
the taxpayer the benefit of the greater of the excess profits credits
computed under section 718 or section 714, respectively, section
718(f), in so far as applicable, provides as follows:

—

(f) AvERAGE BAsE PERIOD NET INcoMK INCREAssn EARNINGs IN LART HALF
oF BAsE PERion. The average base period net income determined under this subsection shall be determined as follows:
(I) By computing, for each of the taxable years of the taxpayer in its
base period, the excess profits net income for such year, or the deficit
in excess profits net income for such year;
(2) By computing for each half of the base period the aggregate of the
excess profits net income for each of the taxable years in such half, reduced, if
for one or more of such years there was a deficit in excess profits net income,
by the sum of such deficit. For the purposes of such computation, if any
taxable year is partly within each half of the base period there shall bc allocated to the first half an amount of the excess profits net income or deficit in
excess profits net income, as the case may be, for such taxable year, which
bears the same ratio thereto as the number of months falling within such half
bears to the entire number of months in such taxable year; and the remainder
shall be allocated to the second half;
(3) If the amount ascertained under paragraph (2) for the second
half is greater than the amount ascertained for the first half, by dividing
the diiference by two;
(4) By adding the amount ascertained under paragraph (3) to
amount ascertained under paragraph
(2) for the second half of

—

base period;

/ection 718(f)2 requires the computation for each half of the base
period of "the aggregate of excess profits net income for each of the
taxable years in such half, reduced, if for one or more of' such years
there was a deficit in excess profits net income by the sum of such
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deficits.
[Italics supplied. ] In the assumed statement of facts, for
the first half of the base period there were no years in which an excess
profits net income existed, and, therefore, the aggregate of excess
profits net income for such half is zero. This aggregate figure of zero
is, however, by the very terms of the statute, to be reduced by the sum
of the deficits in excess profits net income in such half. The, sum of
the deficits in such half is $5,000. There is in the law no indication
that when the
of the deficits of excess profits net, income is greater
than the aggregate of excess profits net income the latter can not be
reduced by the former to a figure below zero. In fact, it is a fair
assumption that had Congress intended otherwise it would have so
provided, as, for example, it did in section 713(d)3, which provides
that "In no case shall the average base period net income be less
than zero. " Reducing the aggregate excess profits net income of zero
dollars by the sum of the deficits in excess profits net income in the
amount of $5,000 results in a $5,000 deficit in the net aggregate earnings for the first half of the base period.
In the second half of the base period, the aggregate of the excess
profits net income is $30,000 (the excess profits net income for 1939),
and that figure reduced by the sum of the deficits in excess profits net
income (the $5,000 deficit in 1938) gives a resulting net aggregate of
earnings in the second half of the base period of $25,000.
Section 718(f)3 provides that "if the amount ascertained under
paragraph (2) for the second half is greater than the amount ascertained for the first half, " the diff'essence is to be divided by 2. The difference between two amounts is that amount which when added to the
smaller of the two amounts equals the larger amount. This construction derives some support from section 30.713—1(c)2 of Regulations
109 as added by Treasury Decision 5045 (C. 8. 1941—1, 69), which provides that in making the computation under section 713(f) "a deficit

8'

* * * isnotcounted
inexcessprofitsnetincomefor
anytaxableyear
as zero as in the case of the computation under the general average
method described in subsection (b) of this section. " As applied to tFie
instant case, the difference between a total deficit of five thousand dollars ( —$5,000) and a net aggregate earnings of twenty-five thousand
dollars (+$25,000) is $30,000.
It is, therefore, the opinion of this office that in the assumed statement of facts the amount by which the earnings for the second half of
the base period exceed the earnings for the first half of the base period
is, within the meaning of section 713(f) of the Internal Revenue Code,
$30,000.

J. P. AVENCHEL,
Chief Counsel, 13~treae of Is~terna/ Eevenue.

—

SECTION 718. EQUITY INVESTED CAPITAL.
REGULATIQNs

109, SEcTIoN 30.718—2: Determination

daily equity invested capital
and profits.

—Accumulated

of

earnings

INTERNAI. REVENUE CODE.

Effect of amortization deductions under section 124 of the Internal
(See I. T. 3543, page 111.)
Revenue Code, as amended.

Regs. 109,
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—

SECTION 720. ADMISSIBLE AND INADMISSIBLE ASSETS.
109, SEUTIoN 30.720—1: Reduction of
invested
average
capital for inadmissible assets.

REGULATIQN8

25 —
11130
1942—
I. T. 3560

INTERNAL REVENUE CODE.

The certificate of membership in the M Chamber of Commerce
owned by the N Company constitutes an inadmissible asset within the
purview of section 720 of the Internal Revenue Code for Federal
excess profits tax purposes.

Advice is requested whether the certificate of membership in the M
Chamber of Commerce held by the N Company constitutes an admissible or inadmissible asset within the purview of section 720 of the
Internal Revenue Code, for the purpose of computing the excess profits
tax liability of the N Company.
The M Chamber of Commerce was incorporated under the laws of
the State of R. Shares of. stock in the M Chamber of Commerce were
not issued, but membership certificates were issued to those members
who purchased a beneficial interest in the net worth of the corporation,
memberships carrying the right to elect ofIicers, etc. Over a period of
years there has been an accumulation of net worth, which in 1940
amounted to nearly a million dollars, designated on the corporation's
books as "Surplus. " No capital accounts showing the capital paid in
by each member exist, . However, the net worth, or surplus, is allocated
to the several hundred members.
Under section 715 of the Internal Revenue Code, defining invested
capital for the purpose of computing the excess profits tax under the
invested capital method, provision is made for reducing the average
invested capital, determined under section 716, by an amount comassets. Section
puted under section 720 relating to inadmissible
720(a) 1(A) of the Code defines inadmissible assets to mean " stock in
corporations, " with certain exceptions not material here. Construing section 720 of the Code by itself, it might be argued that the cost
of the N Company's membership certificate should be held to be an
admissible asset by reason of the fact that such asset does not conform
It seems, however,
with the ownership of stock in a corporation.
to have been the evident intent of the statute to require a broader inSuch view is borne out by reference
terpretation of the term " stock.
to section 728 of the Code, wherein it is provided that "The terms
used in this subchapter shall have the same meaning as when used in
Chapter 1." Section 3797(a) thereof (definitions) provides in part
as follows:
(3) CoaroaATzow. The term "corporation" includes associations, joint-stock

"

—

companies, and insurance companies.
(7) STocR. The term "stock" includes the share in an association, joint-stock
company, or insurance company.
(S) SHAsFHonnza. The term "shareholder" includes a member in an association, joint-stock company, or insurance company.

—

—

A member of a corporation, by reason of the ownership of a share
of beneficial interest in the net worth of such body evidenced by
a membership certificate, is, in so far as liability for Federal taxes
is concerned, in the same category as one who owns a stock certificate
in a corporate body as evidence of his pro rata ownership therein.
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The N Company is a member of the M Chamber of Commerce. a
corporation, and owns a share in the net worth of such corporation.
The ownership of such share, even though evidenced by a so-called
membership certifiic;ite instead of a stock certificate, is the equivalent
of the ownership of stock in a corporation.
It is held, therefore, that the certificate of membership in the M
Chamber of Commerce held by the N Company should be treated as
an inadmissible asset in the application of section 720 of the Internal
Reveiiue Code in the computation of' the N Company's excess profits
tax liability.

—

SECTION 722. ADJUSTMEVT OF ABNORMAL
BASE PERIOD NET INCOME.
109, SEOTIoN 30.722—3: Determination of substitute average base period net income.
(Also Regulations 109, Section 80.722—5.)

REGULATIQNs

—

—

TITLE 26 INTERNAL REVENUE. CHAPTER I, SUBCHAPTER
EXCESS PROFITS TAX.

1942-23-11120

T. D. 5153

A. ,

—

PART SO.

Amending sections 80.722 —8 (c) and (e) and 80.722 —5(a) of Regulations 109, relating to the interruption or dimunition of normal
production, output, or operation and abnormally large items of
income and abnormally small items of deductions in the base period.

TREASURY DEPARTMENT~

OFFICE OF COMMISSIONER OF INTERNAL REVENUE,

Washington,

D. C.

To C'oVectors of Interna/ Renenue and Others Concerned:
Regulations 109 [Part 80, Title 26, Code of Federal Regulations,
1941 Sup. ], as added by Treasury Decision 5045, approved May 8,
1941 [C. B. 1941—1, 69], are amended as follows:
PARAGRAPII 1. Section 80.722 —
8(c) is amended as follows:
(1) By changing the third sentence to read as follows:
Such average production, output, or operation may be established by the average
amount of production, output, or operation for the four previous taxable years,
or, if the taxpayer was not in existence for four previous taxable years, then
for the previous taxable years during which it was in existence, for other
previous base period taxable years during which it was not in existence but for
which an excess profits net income is established under this section, and for so
many of the succeeding taxable years ending before June 1, 1940, as do not
make the total taxable years in the test period more than four.

(2) By inserting immediately after the third sentence the following

sentence:

In determining the average amount of production, output, or operation with
respect to products or services of the same class, the amount of production, output, or operation for a year in the base period for which there was a difference
or diminution of normal
in the character of the business or an interruption
production, output, or operation caused by an abnormal event is the amount of
production, output, or operation established for such year; the amount of production, output, or operation adjusted as provided herein shall be used in computing the average amount of production, output, or operation for the application
of section 72'(a) (8) (I)) to a subsequent taxable year.

Regs. 109, $ 80.729-1.]

PAR. 2. Section 80.722 —
8(e) is amended by changing in the second
paragraph the second sentence thereof to read as follows:
In such a case, the average amount of gross income of the same class or of

deductions of the same class shall be determined by averaging the amounts of
such class for the four previous taxable years, or, if the taxpayer was not in
existence for four previous taxable years, then for the previous taxable years
during which it was in existence, for other previous base period taxable years
during which it was not in existence but for which an excess profits net income
is established under this section, and for so many of the succeeding taxable years
ending before June 1, 1940, as do not make the total taxable years in the test
period more than four.

8. Section 80.722—
5(a) is amended by changing item number
items of information required, as follows:
out "and" at the end of subdivision (ii);
(2) Bv striking out, the semicolon at the end of subdivision (iii)
and inserting in lieu thereof ", and ";
(8) By inserting immediately after subdivision (iii) the followPAR.

(9), in the list of
(1) By striking

ing:

(iv) if a diirerence in the character of business is also the basis of the
application, the production, output, or operation which the taxpayer would
have had for each of the taxable years in the base period for which adjustments were made under section 722(a) (8) (A), and a detailed statement
showing how such amounts were determined.

(This Treasury decision is issued under authority contained in
section 62 of the Internal Revenue Code (58 Stat. , 32; 26 U. S. C.,
section 62), as made applicable by section 729 of the Internal Revenue Code, added by the Second Revenue Act of 1940 (Public, No.
801, Seventy-sixth Congress, third session), and section 6 of the Excess Profits Tax Amendments of 1941 (Public law 10, Seventy-seventh
Congress) )

.

OUT T. HELVERING)
CoremMsioner of Internal Revenue.

Approved June 4, 1942.
JoIIN L. SUI, I.IvAN,
Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register June 5, 1942, 4.18 p. m. )

109, SrcTIoN 80.722: Application
relief under section 722.

REGULATIoxs

for

INTERNAL REVENUE CODE.

R:gulations 109, amended.

(See T. D. 5153, page 145.)

—

SECTIOX 729. LAWS APPLICABLR.
REGULATIGNs

109~ SEOTIGN 80 729

filing returns.

1 Tlnle and place foI

INTERNAL REVENUE

CODE.

Applications for extension of time for filing returns,
3529, page 96.)

(See

I. T,
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109, SFcrloN 80.729—1: Time and
place for filing returns.

1942-14--11049
T. D. 5181

+EOULATIONs

TITLE 26

—INTERNAL

—

—

CHAPTER I, SUBCHAPTER A, PART 30.
EXCESS PROFITS TAX.
Amending section 30.729—1 of Regulations 109, relating to returns
for a fractional part of a year.

REVENUE

TREASURT DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERVAL REVENUE,

To Collectors of Internal Revenue and Others
Section 80.729—1 of Regulations 109 tPart
Federal Regulations, 1941 Sup. ] is amended
sentence of the first paragraph thereof' to read

Washington, D. C.
Concerned:
80, Title 26, Code of
by changing the last
as follows:

The excess profits tax return of a corporo tion of income received or accrued
(1) from the date of its incorporation to the end of its iir.-t accounting
period, where the period between the date of incorporation and the end of
such period is less than 12 months, or
(2) from the beginning of its last accounting period to the date it ceases
operations and is dissolved, retaining no assets, where the period between
the beginning of the accounting period and such date is less than 12 months,
shall be considered as a return for a fractional part of a year consisting of
such period, and shall be filed within the time prescribed for filing returns
for taxable years of less than 12 months.

(This Treasury decision is issued under the authority contained in
sections 729 and 8791 of the Internal Revenue Code (1989), 58 Stat. ,
467, (1940), 54 Stat. , 989 (U. S. C., Title 26, sections 729 and 8791).)
NORMAN

Acting Commissioner
March 81, 1942.

Approved
JOIIN

L.

D. CANN,

of Internal Revenue.

SULLIVAN,

Acting becretanj' of the Treasurtl.
(Filed with the Division of the Federal Register April 2, 1942, 11.46 a. m. )

—

SECTION 780. CONSOLIDATED RETURNS.
1942-11-11027
T. D. 5126
TITLE 26

—INTERNAL

—

—

REVEVUE. CHAPTER I, SUBCHAI'TER A, PART 33.
EXCESS PROFITS TAX.

Regulations
110, relating
returns, amended.

to consolidated

excess

profits

tax

TREASURV DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERNAL REVENUE,

Washington,

D. C.

To Collectors of Internal Revenue and Others Concerned:
Regulations 110 [Part 88, Title 26, Code of Federal Regulations,
1941 Sup. ] are amended as follows:
PARAORAPII 1. Section 88.16(a) is amended as follows:
(A) By insertin~ immediately after the second semicolon in the
third sentence the following:
notice snd demand for payment of taxes will be given only to the common
parent, and such notice and demand shall be considered as a notice and demand
to each such corporation;

II

148

730.

(B) By striking from the fourth sentence that portion following
the semicolon and by inserting in lieu thereof the following:
any notice and demand for payment will name each corporation which was a
member of the affiliated group during any part of such period (but a failure
to include the name of any such corporation will not af'feet the validity of
the notice and demand as to the other corporations); and any distraint (or
warrant in respect thereof), any levy (or notice in respect thereof), any notice
of a lien, or any other proceeding to collect the amount of any assessment, after
the assessment has been made, will name the corporation from which such
collection is to be made.

PAR. 2.

Section 88.80 is amended as follows:

(A) By changing the heading of paragraph
In case of profits from mining
January 1, 1941.

(c) to read:

strategic metals for years beginning

prior to

(B) By striking " for

any taxable year" from the first sentence of
aragraph (c) and inserting in lieu thereof " for any taxable year
eginning prior to January 1, 1941."
PAR. 8. Section 88.81(a) is amended as follows:
(16) and inserting in lieu
(A) By striking out subparagraph
thereof the following:
(16) The consolidated excess profits credit based on invested capital(i) For a taxable year beginning prior to January 1, 1941, shall be 8 per cent

of the consolidated invested capital for such year, and
(ii) For a taxable year beginning after December 31, 1940, shall be 8
per cent of the consolidated invested capital for such year not in excess
of $5, 000, 000 plus 7 per cent of that portion of the consolidated invested
capital for such year in excess of $5, 000, 000;
(B) By striking out "and" at the end. of subdivision (i) of subor any amount under
paragraph (18) and inserting in lieu thereof
section 718 (a) (6) for new capital,
by striking out the semicolon
at the end of subdivision (ii) of sucli subparagraph and inserting in
and by inserting at the
lieu thereof a comma and the word "and
end of such subparagraph the following:
(iii) For a taxable year beginning after December 31, 1940, an amount
equal to 25 per cent of the consolidated new capital for such year;
(C) By renumbering as (24) the subparagraph formerly desig-

"

";

";

nated (28), and by striking therefrom the expression "(a) (22) (ii)"
and inserting in lieu thereof "(a) (28) (ii)."
(D) By changing subparagraphs (21), (22), (24), (25), (26), (27),
(28), (29), (80), (81), (82), and (88) to read, respectively, (22), (28)
(25), (26), (27), (28), (29), (80), (81), (82), (88), and (84), an3
by inserting immediately after subparagraph
(20), the following:
(21) The consolidated new capital for a taxable year beginning after December

31, 1940, shall be an amount equal to the aggregate new capital of the several
afliliated corporations for each day of such year (subject to the limitations
imposed by section 718(a) (6) (D), (E), and (F) of the Code) divided by the
number of days in such year; the limitations imposed by section 718(a) (6) (D),
(E), and (F) with respect to increases in inadmissible assets, maximum new
capital allowable, and reductions on account of distributions out of pre-1941
accumulated earnings and profits shall be determined by reference to aggregate
equity invested capital (computed without regard to (b) (2) (iv) (A) of this
section), the aggregate accumulated earnings and profits, the aggregate inadmissible assets, the aggregate borrowed capital, the aggregate money or property
paid in but excluded by reason of section 718(a) (6') (A) or (B), and the aggregate distributions, of the several affiliated corporations, computed in each case
pursuant to the provisions of these regulations, both with respect to the taxable
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year f' or which the computation is being made and v. ith respect to the beginning
of the first taxable year beginning after December 81, 1940, and intervening years
(regardless of whether or not such corporations were affiliated and regardless
of whether or not consolidated returns were made or were required prior to the
current year, except that no elimination of intercoinpany profits or losses shall
be made for separate return years) in the same manner and to the same extent
as if such aggregates were, respectively, the equity invested capital, the accumulated earnings and profits, the inadmissible assets, the borrowed capital, the
money or property paid in, and the distributions,
of a separate corporation;
PAR. 4. Section 88.81 (b) is amended as follows:

(A) By inserting immediately after the u ords "the accumulated
earnings and profits or deficit in accumulated earnings and profits
as of' the beginning of the taxable year, appearing in that portion
of subparagraph
(2) preceding subdivision (i), the following:
the new capital for any day of a taxable year beginning after December 81,

"

1940, the equity invested capital, the borrowed capital, the amount of distributions from earnings and profits for the purposes of new capital computations,

(B) By
and

changing

(iv) (B), (C), (D), (E), (G),
(2) to read, respectively, (iv) (C), (D),

subdivisions

(H) of subparagraph

(E), (F), (H), and (I), and by inserting immediately after subdivision (iv) (A) of subparagraph
(2) the following:
(B) 2'or a taxable year beginning after December 81, 1940, there shall
be excluded any amount under section 718(a) (6) for new capital;
(2),
(C) By inserting in subdivision (iv) (E) of subparagraph
after
renumbered
(iv) (F) by this Treasury decision, immediately
the words, "by reference to the basis of such stoclt u the following:
", or of other property, and by striking from such subdivision the
piarenthetical
expression appearing therein and inserting in lieu
thereof the following:
(not including as a preceding owner a member or former member of the group

"

from which such stock or other property was acquired during a consolidated
income or excess profits tax return period, whether in complete or partial
liquidation or otherwise, and not including as such stock the stock acquired
from another member ivith a basis determined under section 118(a) (7) of the
Code, or a corresponding section of prior revenue laws, if, inimediately prior to
the transfer, such stock was held by such other member with a basis by
reference to which this inferior subdivision
(section M. 31(b) (2) (iv) (Y) )
would be inapplicable, and not including as such stock the stock acquired in
a liquidation subject to the provisions of section 112(b) (6) of the Code, or
a corresponding section of prior revenue laws, if, immediately prior to such
liquidation, the stock of the liquidated corporation was held by the distributee,
or the stock acquired in such liquid:ition was held by the liquidated corporation, with a basis by reference to which this inferior subdivision would be
inapplicable),

and by striking from (aa) of such inferior subdivision "(C) and
(D)" and inserting in lieu thereof "(D) and (E).
(D) By striking out the inferior subdivision formerly designated
(F) of subparagraph (2) (iv), and by inserting in lieu thereof the

"

following:

(G) In the case of a member of the affiliated group the stock of which
is held by other members of such group with a basis for determining loss
upon a sale or exchange not fixed, either directly or indirectly, bv reference to the basis of such stock, or of other property, in the hands of any
preceding owner (not including as a preceding owner a member or former
member of the group from which such stock or other property was acquired during a consolidated income or excess profits tax return period,
whether in complete or partial liquidation or otherwise, but including as
such stock the stock acquired from another member with a basis de-
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termined under section 118(a) (7) of the Code, or a corresponding section
of prior revenue laws, if, immediately prior to the transfer, such stock
was held by such other member with a basis by reference to which this
inferior subdivision (section 88.31(b) (2) (iv) (G) ) would be applicable, and
including as such stock the stock acquired in a liquidation subject to the
provisions of section 112(b) (6) of the Code, or a corresponding section
of prior revenue laws, if, immediately prior to such liquidation, the stock
of the liquidated corporation was held by the distributee, or the stock
acquired in such liquidation was held by the liquidated corporation, with
a basis by reference to which this inferior subdivision would be applicable), there shall be excluded as of the date on which such corporation
became a member of the group within the meaning of section 780(d) that
portion of its average invested capital attributed to the shares of stock
so held; there shall also be excluded, as of the date of any subsequent
acquisition, that portion of its average invested capital attributable
to
shares of stock similarly acquired and held by other members of the
group; no addition shall be made on account of money or property (not
including stock of another member of the group held with a basis by
reference to which (F) is applicable) thereafter paid in for stock held
by any other member of the group or as paid-in surplus or a contribution
to capital paid in with respect to shares of stock subject to the provisions
of this paragraph; and no reduction shall be made on account of any
distribution thereafter made to any other member of the group; stock
of one member of the group indirectly acquired or held through the acquisition or ownership of stock of another member of the group (not
including stock indirectly acquired or held through the acquisition or
ownership of stock in a member which owns, directly or indirectly, stock
in the acquiring corporation) shall, to the extent the stock of such other
member is of the character described in this paragraph, be deemed to be
of the same character: thus, if the P Corporation acquires for cash all
the stock of the S' Corporation which in turn owns all the stock of the
S' Corporation, the consolidated average invested capital of the P—S'-S'
group will be the average invested capital of the P Corporation (plus its
accumulated earnings and profits and any earnings and profits accumulated by S' and S after acquisition by P) regs. rdless of the manner in
which S' acquired the stock of S';

(E) By striking out inferior subdivision (A) of subparagraph
(2) (v), and by inserting in lieu thereof the following:
(A) In the case of a member of the affiliated group the stock of which is
held by other members of such group with a basis for determining loss upon
a sale or exchange not fixed, either directly or indirectly, by reference to the
basis of such stock, or of other property, in the hands of any preceding owner
(not including as a preceding owner a member or former member of the group
from which such stock or other property was acquired during a consolidated
income or excess profits tax return period, whether in complete or partial
liquidation or otherwise, but including as such stock the stock acquired from
another member with a basis determined under section 118(a) (7) of the Code,
or a corresponding se tion of prior revenue laws, if, immediately prior to the
transfer, such stock was held by such other member with a basis by reference
to which this inferior subdivision (section 83.81(b) (2) (v) (A) ) would be applicable, and including as such stock the stock acquired in a liquidation subject to the provisions of section 112(b) (6) of the Code, or a corresponding
section of prior revenue laws, if, immediately prior to such liquidation, the
stock of the liquidated corporation was held by the distributee, or the stock
acquired in such liquidation v;as held by the liquidated corporation, with a
basis by reference to which this inferior subdivision would be applicable),
there shall be excluded as of the date on which such corporation became a member of the group within the meaning of section 780(d) that portion of its
earnings and profits, or deficit in earnings and profits, previously accumulated
and properly allocable to the shares of stock so held; there shall also be excluded, as of the date of any subsequent acquisition, any earnings and profits,
or deficit in earnings and profits, previously accumulated and properly allocable to anv shares of stock similarly acquired and held by other members
of the group; and stock of one member of the group indirectly acquired or
held through the acquisition or ownership of stock of another member of the
group (not including stock indirectly acquired or held through the acquisi-
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tion or ownership of stock in a member which owns, directly or indirectly,
stock in the acquiring corporation) shall, to the extent the stock of such other
member is of the character described in this paragraph, be deemed to be of the
same character;

(F) By striking out subdivision (v) (C) of subparagraph (2) and
inserting in lieu thereof the following:
(C) With respect to distributions from such accumulated earnings and

profits made during the taxable year by one member of the afliliated group
to another member of the group, such accumulated earnings and profits of
the distributee shall be increased in an amount equal to that by which
such accumulated earnings and profits of the distributor are decreased.

(0) By striking

expression
((&) n

from subdivision (v) (F) of subparagraph (2) the
inserting in lieu thereof "(b) (2) (iv)

"(b) (iv) (F)" and

(H) By changing subdivisions (vi), (vii), (viii), and (ix) of subparagraph (2) to read, respectively, (x), (xi) (xii), and (xiii), and
by inserting immediately after subdivision (v) (6) of such subparagraph the following:
(vi) In the computation
after Deeernber

of new capital for any day of a taxable year
81, 1940, the adjustments provided in section
718(a. ) (6) (D), (E), and (R') shall be disregarded;
(vii) In the computation of equity invested capital (which, under this
section, may be a minus amount), effect shall be given to the adjustments
prescribed in (B) (2) (iv) of this section (relating to the computation of
average invested capital) to the extent that such adjustments pertain to
the computation of equity invested capital;
(viii) In the computation of borrowed capital, there shall be excluded
the amount of any outstanding
indebtedness of the corporation owing to
another member of the aftiliated group;
(ix) In the computation of distributions from earnings and profits for the
purposes of new capital computations, intercompany distributions shall be
disregarded;
beginning

striking from subparagraph
(6) the expression "(a) (31)
inserting in lieu thereof "(a) (M) (iii), " and by inserting
immediately preceding the period at the end of such subparagraph
the following: "but with its net income computed subject to the
provisions of (b) (1) (i) of this section. "
(J) By strikin& from subparagraph (7) the expression "(a) (31)
(ii) and (iv)" and inserting in lieu thereof "(a) (M) (ii) and (iv)."
PAR. 5. Section 38.88 is amended as follovvs:
(A) By changing the title thereof to read: "CrAIN oR Loss FRoM

(I) By
(iii)" and

SALE OF STOCK,

OR

BONDS

OR

OTIIER OBLIGATIONS.

"

(B) By striL. ing out the expression, "any bond or

obligat. ion issued
by another corporation" and inserting in lieu thereof the following:
"any bond or other obligation issued or incurred by another corpo-

ration.

"

(C) By striking out the first parenthetical expression appearing
(a) and inserting in lieu thereof the following:

in paragraph

(by sale, or in complete or partial liquidation not involving cash in an amount
in excess of the adjusted basis of both the stock and the bonds and other indebtedness liquidated, or otherwise).

(D) By striking from the parenthetical expression appearing in
aragraph (c) the last three words and inserting in lieu thereof the
ollowing: " stock, or bonds or other obligations. "
PAR. 6. Section 38.34(c) is amended by striking from subparagraph
(1) the words "or excess profits, "
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PAR. 7. Section 88.85 is amended to read as follows:
Szc. 83.85. SALE oF Botsns oR Oraza Osr. roATIoNs BAsrs Foz DmrzsMININo GAIN
os Loss.
In the case of a sale or other disposition by a corporation, which is (or has
been) a member of an affiliated group which makes (or has made) a consolidated income or excess profits tax return for the taxable year 1929 or any subsequent taxable year, of bonds or other obligations issued or incurred by another
member of such group (whether or not issued or incurred while it was a member of the group and whether issued or incurred before, during, or after the
taxable year 1929), the basis of each bond or obligation, for determining the
gain or loss upon such sale or other disposition, shall be determined in accordance with the Code (see, particularly, section 118), but the amount of any loss
otherwise allowable shall be decreased by the excess (if any) of the aggregate
of the deductions computed under paragraph (c) (2) of section 88.84 over the
sum of the aggregate bases of the stock of the debtor corporation as computed
under paragraph (c) (1) or (4), as the case may be, held by the members of
the group. (See, also, section 38.40, relating to disallowance of loss upon
intercompany bad debts. )*

—

PAR. 8. Section 88.86 is amended by changing the title thereof to
"LIMITATION ON ALLOWABLE LOSSES ON SALE OF STOCK) OR BONBS

read:

OR OTH'ER

PAR.

OBLIGATIONS,

9. Section 88.87(a) is amended by striking out the jIrst para-

graph and inserting

in lieu thereof the followin~g:

Gain or loss shall not be recognized upon a distribution during a consolidated
return period, by a member of an affiliated group to another member of such
group, in cancellation or redemption of all or any portion of its stock, except—
(1) Where such distribution is in complete liquidation and redemption of all
of its stock (whether in one distribution or a series) and of its bonds and other
indebtedness, if any, falls without the provisions of section 112(b) (6), and is
the result of a bona fide termination of the business and operations of such
member of the group, in which case it shall be treated as a sale of the stock,
or bonds or other indebtedness, the adjustment specified in sections 88.34 and
38.35 will be made, and section 88.86 will be applicable; or
(2) Where such a distribution without the provisious of sectio~ 112(b) (6)
is one made in cash in an amount in excess of the adjusted basis of the stock,
and bonds and other indebtedness, in which ease gain shall be recognized to the
extent of such excess.

PAR. 10. Section 88.88(c) (8) is amended by striking out the portion
preceding the numbered subdivisions and by inserting in lieu thereof
the following:
Where property is acquired during a taxable vear beginning
1939, upon a distribution (not a complete liquidation within
section 112(b) (6) ) in which gain or loss to the distributee
as provided in sect'ion 88.87(a), the basis of such property
as the basis (determined in accordance with sections 111 to
sections 33.34 and 88.85) of the stock and the bonds and
exchanged therefor, adjusted—
PAR. 11. Section 88.40 is amended as follows:

(A) By striking at the
" end of paragraph

member of. the group.

and inserting

after December 81,
the provisions of
is not recognized
shall be the same

115, inclusive, and
other obligations

"

(u) the words any other
in lieu thereof the following:

any other corporation which was a member of the group as of the last day of
the taxable year or which was liquidated bv the group during such year except
as a loss in connection with a liquidation of such other member in which losses
are recognized pursuant to section 83.87(a).

(B) By striking the parenthetical expression at the end of paragraph (5) and inserting in lieu thereof: '(See section 88.N. )"
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PAR. 12. Section 88.41 (5) is amended by inserting immediately preceding the words "in determining the gain or loss to the issuing
company" the following:
and in a tra:.saction other than a distribution in a liquidation in which gain or loss

to the distributee is recognized pursuant to section 88.87(e),
(Tllis Treasury decision is issued under the authority

contained in
section 780(b) of the Internal Revenue Code, added by the Excess
Pro6ts Tax Act of 1940 (54 Stat. , 989), and sections 201, 208, 204,
and 205 of the Revenue Act of 1941 (Public law 250, Seventy-seventh
Congress) .)

D. CANN~
of Internal Revenue.

NOPiMAN

Acting Commissioner
March 5, 1942.

Approved

L. SULLlvAN,

JOIIN

Acting Secretary of the Treasurtj.
(Filed with the Division of the Federal Register March 6, 1942, 4 p. m. )

—

SECTION 784. ADJUSTMENT IN CASE OI' POSITION INCONSISTENT WITH PRIOR INCOME TAX LIABILITY.
109, SEcTIGN 80.784—1: Purpose
and scope of section 784.
2. )
(Also Regulations 109, Section 80.784—

REGULATIQNs

TITLE 26

—INTERNAL

REVENUE.

1942-5-10980
T. D. 5112

—CHAPTER I, SUBCHAPTER A, PART 60.—LXCESS
PROIrITS TAX.

Amending

sections

80.734—1 and

80.784—2 of Regulatio~s

109.

TREASURY' DEPAPiTMENT,

OFFIGE oF CoMMIssloNER

oF INTERN tl. REvFNUE,

Washington, D. C.
To Collectors of Internal Revenue and Others Concerned:
Regulations 109 [Part 80, Title 26, Code of Federal Regulations,
1941 Sup. ] are amended as flollows:
PARAGRAFH 1. Section 80.784—
1(b), as added by Treasury Decision
5045, approved May 8, 1941 (C. B. 1941—1, 69], is amended by striking
out subdivision (2) and inserting in lieu thereof the following:
(2) The term "predecessor" means a person (other than the taxpayer) who
has transferred property
(i) which, for income tax purposes for any taxable year, has at any
time been treated, or
(ii) which is treated for excess profits tax purposes,
as having, in the bands of the taxpayer (or in the hands of a predecessor oi'
the taxpayer under the definition contained in this paragraph, but without
regard to clause (i) of that definition) a substituted basis determined directly
or indirectly by reference to the basis in the hands of such person.
PAR. 2. Section 80.784—
2(c), as added by Treasury Decision 5045,
is amended by inserting immediately after the second paragraph the
follolvlng nelv paI'agl'aplls:
Neither the Comnmisstoner nor the taxpayer is required to adopt an inconsistent position with respect to the t. .'. atment of an item or transaction in the
of the excess profits credit because of the fact that such item
determination
6
474918' 42

—

—

L
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or transaction was incorrectly treated in the determination of the income tax
liability of the taxpayer, or a predecessor, for a prior taxable year or years,
under the law applicable to such year or years. Such item or transaction may,
in the determination
of the excess profits credit, be treated in a manner consistent with the incorrect treatment accorded in the determination
of the
nor the taxpayer objects.
income tax liability if r either the Commissioner
Either the Commissioner or the taxpayer, however, may insist upon the correct
treatment of such item or transaction in the determination of the excess profits
credit under the law applicable to the excess profits tax taxable year, but such
action constitutes the maintenance of an inconsistent position and will result
in an adjustment under section 734, if the party insisting upon such treatment
is the party who would be adversely affected by such adjustment.
A taxpayer which has taken an inconsistent position with respect to an item
or transaction affecting the determination of its excess profits credit may, upon
notice to the Commissioner in writing, withdraw from such position.

(This Treasury decision is issued under the authority contained in
section 62 of the Internal Revenue Code (58 Stat. , 82; 26 U. S. C.,
Sup. V, 62), as made applicable by section 729 of the Internal Revenue Code, added by the Second Revenue Act of 1940 (Public, No. 801,
Seventy-sixth Congress, third session), and section 784 of the Internal
Revenue Code as added by section 11 of the Excess Profits Tax
Amendments
of 1941 (Public law 10, Seventy-seventh Congress). )

D. CANN)
of Interna/ Revenue.

NORMAN

Acting Commissioner
January 26, 1942.

Approved
JoHN L. SDLLlvAN,
Acting Secretary of the Treasury.

(Filed with the Division of the Federal Register January 28, 1942, 11 a. m. )
REGULATIGNS

109,

SEGTION

80.784—2: Circumstances

of

adjustment.
INTERVAL REVENIIE CODE.

Regulations

109, amended.

(See T. D. 5112, page 158.)

—
SECTION 8798.—
EXEMPTION

CHAPTER 88. MISCELLANEOUS PROVISIONS.

OF INSCE.VENT

BANI&S FROM TAX.

1942-2-10955
G. C. M. 22985
INTERNAL REVENEE CODE AND REVENCE ACT OF 19"4.

Claims of general creditors of an insolvent State bank in Texas
are on a parity with claims of depositors within the meaning of
section 464A. 11(b) of Treasury Decision 49o8 (C. B. 1940—1, 74).
However, section 3798 of the Internal Revenue Code relating to
the immunity of insolvent banks is for the benefit of depositors and
not for general creditors, and the reason for deferring tax claims
of the Government no longer exists after all depositors have been
paid in full even though some of the other creditors have not been
paid in full.
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8. M. 4486 (C. B, IV—2, 94 (1925) ) modified to the extent that it
is in conflict with section 464A. 11(b) of Treasury Decision 4958 or
with conclusions

reached herein.

An opinion is requested as to the applicability of section 8798 of
the Internal Revenue Code and '1'reasury Decision 4958 (C. B. 1940—1,
74) relating to the immunity of insolvent banks to situations in the
State of Texas where all of the depositors have been paid in full
but some of the creditors have not been paid in full. The questions
presented involve (1) rights of priority between depositors and general creditors of insolvent banks in the State of Texas and (o) the
import of the words "applicable law" as used in section 464A. 11(b)
of Treasury Decision 4958.
Section 464A. 11(b) of Treasury Decision 4958 provides as follows:
(leneraL creditors.
While the immunity from tax collection is for protection

—

and not for the benefit of general creditors, in some cases the
immunity will not end until the assets are sufli ient to cover indebtedness of
This situation will exist where under appLicable La&o the
creditors generally.
claims of general creditors are on a parity with those of depositors, so that
to pay depositors in full it is necessary to pay all creditors in full. [Italics
supplied. ]

of depositors,

The words "applicable law" as used in section 464A. 11(b) of
Treasury Decision 4958, quoted above, are construed by the Bureau
to refer to an applicable I&'ederal or State statute, or principle of
law, which has been accepted by the I'ederal or State courts. It has
been concluded from a study of the decisions of' the Texas courts
that it should be held in cases involving insolvent State banks in
Texas, that the claims of general creditors of such banks are on a
parity with the claims of general depositors within the meaning of
section 464A. 11(b) of Treasury Decision 4958, supra.
It should be noted however that the purpose of section 464A. 11(b)
of Treasury Decision 4958, supra, is to prevent a stalemate in the
payment of the claims of depositors of an insolvent bank which
might result from the fact that the liquidator of such a bank was
faced, on the one hand, with the requirement of a Federal statute
that tax claims of the Federal Government be paid in preference to
the claims of creditors of the bank, and on the other hand, with the
requirement of a State statute that creditors of the bank share equally
with depositors in the distribution of the assets of the bank. Accordingly, where the depositors of an insolvent bank have been paid
in full without recourse, even though some, or all& of the creditors
of the bank have not been paid in full, the necessity for conceding
the right of the unpaid creditors to be paid in full, before the taxx
claims of the I&ederal Government are satisfied, no longer exists, and
in such cases the claims of the I&'ederal Government should be given
priority over the claims of such unpaid creditors.
S. M. 4486 (C. B. IV—9, 94 (1995) ), which holds in part that Federal statutes controlling assessment, collection, and payment of Federal taxes may not be affected by State legislation, and that a State
may not prevent the collection of Federal taxes by legislation'distributing the proceeds of insolvent banks in such a manner so as to
jeopardize the priority right of payment provided by Federal statute,
or sanction assessment and/or collection of Federal taxes which the

$

23(e), Art. 23(e) —1.]

156

Act of March I& 1879 (20 Stat. , 851, section 8798. I. R. C;), has prohibited or curtailed, is modified to the extent that it is in confiict with
section 464A. 11(b) of Treasury Decision 4958, or with the conclusions
reached in this memorandum.

J. P. WENCHEL,

Chief Coun8e/, Bureau of internal Revenue.

B. REVENUE

ACT OF 1938.

SUBTITLE B GENERAL PROVISIONS.

—

PART IL COMPUTATION

OF NET INCOME.

—

SECTION 28(c). DEDUCTIONS FROM GROSS
INCOME: TAXES GENERALLY.
1: Taxes.
ARTIGLE 28 ( c ) —
REVENUE ACT OF 1938.

Gasoline and motor fuel taxes imposed by the State of Louisiana.
G. C. M. 8986 (C. B. X—1, 110 (1981)) and G. C. M. 14970 (C. B.
XIV—2, 69 (1935)) revoked. (See G. C. M. 22998, page 50.)
ARTicLE

28(c) —1: Taxes.
REVENUE ACT OF 1938.

Certain Louisiana gasoline and motor fuel taxes. Retroactive
application of G. C. M. 22998 [page 50, this Bulletin]. See I. T. 3526,
page 52. )

—

SECTION 28(e). DEDUCTIONS FROM GROSS INCOME:
LOSSES BY INDIVIDUALS.
ARTicLE

28(e) —1: Losses by individuals.
REVENUE ACT OF 1938.

1942-18-11088

I. T. 3544

A loss sustained upon the sale of residential property acquired
by the taxpayer for rental purposes and so used for several vears, but
which was later occupied by him as his personal residence and was
so used at the time of sale, is not deductible for Federal income tax
purposes.

Advice is requested as to the allowable loss, if any, for Federal income tax purposes, on the sale of real property which was acquired
by A and held by him for several years for profit, but which was for
several years thereafter and up to the time of its sale used as his
personal residence with permanent or indefinite abandonment of the
profit motive during such use.
The real property in question was purchased by A, the taxpayer
(not engaged in the real estate business), in 1928 for rental purposes
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23(e), Art. 23(e) —1.

at a cost of $2'i, 000. Depreciation of $1,800 was allowable from the
date of purchase to January 1, 1935, on which date the property was
occupied by the taxpayer as his personal residence. The fair market
value on January 1, 1935, was $22, 000. On January 1, 1938, the property was sold for $16,000. ThusI, a loss was sustained through the
sale, a part of which was a.ttributable to the period during which the
property was rented and a part to the period during vvhich it was

used as a personal residence.
The inquiry presented is ivhether the
loss, or any portion thereof, is allowable as a deduction.
Section 28(e) 2 of the Revenue Act of 1988 provides that in computing net income there shall be allowed as deductions:
(e) LossEs Bx INDIvlDUALS, In the ease of an individual, losses sustained
during the taxable year and not compensated for by insurance or otherwise—

—

(2) if incurred in any transaction
connected with the trade or business

1 of Regulations
Article 23(e) —

entered

into for profit,

though

not

101 provides in part as follows:

loss on the sale of residential property purchased or constructed by the
taxpayer for use as his personal residence and so used by him up to the time
of the sale is not deductible. If, however, property so purchased or constructed
is prior to its sale rented or otherwise appropriated to income-producing purposes and is used for such purposes up to the time of its sale, a loss from the
sale of the property, computed as provided in section 111, is, subject to the
limitations provided in section 117, an allowable deduction in an amount not
to exceed the excess of the value of the property at the time it was appropriated
io income-producing purposes (with proper adjustment for depreciation) over
the amount realized from the sale. [Italics supplied. ]
A,

J.

In Dr.
C. B/alocIc v. Commisst'o'er (B. T. A. memorandum
opinion, September 26, 1941) the petitioner, in a transaction entered
into for profit in 1925, acquired residential property for investment
and to produce rental income. The property was rented from about
the date of purchase to 1930 when it became vacant, and a short, time
thereafter petitioner and his family moved into it and continued to
make it their home until 1937, vvhen he purchased another residence
and sold the one he had been occupying. After petitioner moved out
the house was not again rented, The Board of Tax Appeals in its
opinion stated in part, as follows:
It is true that when petitioner purchased this residential property in 102o
He intended to rent it and
he purchased it for the purpose of investment.

He did rent it and received income
thereby make it income producing property.
therefrom for a considerable period. However, in 1030 it became vacant and
petitioner and his family moved into it ts their own private residence. They
continued to live there until 1837 when they decided to acquirc a new home.
When petitioner acquired his new home he sold the old one in which he had
been living for approximately seven years. Under these circumstances we think
the instant case falls within the ambit of such cases as R. C. Baylies (30 B. T. A. ,
1128); Dupuu(1. Warrictc (44 D. T. A. , 1008). In the latter case we said, bearing
upon the subject of the sale of property which at the time of sale was being
used as residential property, as follows:
As a result of its continued use as such, the purchase and sale of this
property lost the characterisi. ics of a transaction entered into for profit, even
though a pri fit making motive may have existed at the time of its acquisition.
(R. C. Baytiss, supra. ) Hespon&lent did not err in disanowin " the deduction of
$0, 500 as a loss incurred in a transaction entered into for profit.
We sustain the Commissioner in his disallowance of this claimed loss.

The Board of Tax Appeals in the Blalock case held, therefore, that
by reason of the use by petitioner of the property there involved for

$
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seven years as his private residence the original transaction by which
he acquired such property for rental purposes lost the characteristics
of a transaction entered into for profit, and that the loss sustained
from disposition of the property was not a proper deduction under
the provisions of section 28(e)2 of the Revenue Act of 1986. The
language of section 28(e)2 of the Revenue Act of 1986 is the same as
that of section 28(e)2 of the Revenue Act of 1988, supra, applicable
to the instant case.
Applying the principle of the Blalock case, supra, to the facts presented in the instant case, it is held that no portion of the loss sustained upon sale of the property here involved is allowable as a deduction under the provisions of section 28(e)2 of the Revenue Act of
1988, supra, since the original transaction by which the taxpayer
acquired the property had, prior to the sale, lost the characteristics
of a transaction entered into for profit, (See also L/oyd Jonea v.
Comnri88ioner (89 B. T. A. , 581, nonacquiescence as to another issue,
C. B. 1989-2, 55).)

—

SECTION 28(k). DEDUCTIONS FROM GROSS
INCOME: BAD DEBTS.
ARTrcr. E

28(k) —1: Bad debts.
REVENUE ACT OF 19 8.

Acceptance by creditor of voluntary conveyance of property, including property pledged as security for the debt, in partial or in
full satisfaction of the unpaid portion of' the indebtedness.
(See
I. T. 8548, page 74. )

—

SECTION 28(m). DEDUCTIONS FROM GROSS
INCOME: DEPLETION.

16: Charges to capital and
ARTzcrx 28(m) —
in the case of oil and gas wells.

to expense

REVENUE ACT OF 1988.

Applicability of option to expense drilling costs in connection with
various kinds of drilling contracts.
(See G. C. M. 28084, page 75.)

28(m) —16: Charges to capital and to expense
in the case of oil and gas wells.

ARTxcLE

REVENUE ACT OF 1988.

Applicability of option to expense drilling costs in connection with
various kinds of drilling contracts.
(See G. C. M. 28248, page 78.)
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—

SECTION 28 (o) . DEDUCTIONS FROM GROSS INCOME:
CHARITABLE AND OTHER CONTRIBUTIONS.
ART1ULE

28(o) —1: Contributions

or gifts by individuals.

REVENUE ACT OF 1938.

Contributions

to the Navy Relief Society. (See I. T. 8550, page 104.)

—

SECTION 28 (q) . DEDUCTIONS FROM GROSS INCOME:
CHARITABLE AND OTHER CONTRIBUTIONS
BY CORPORATIONS.
1: Contributions or gifts by corporations.
ARTzcLE 28(q) —
REVENUE ACT OF 1938.

Contributions

to the Navy Relief Society. (See I. T. 8550, page 104.)

—

PART IV. ACCOUNTING

PERIODS AND METHODS OF ACCOUNTING.

—

SECTION 44. INSTALLMENT BASIS.

4: Deferred-payment
ARTrcLE 44 —
not on installment

sale of real property

plan.
REVENUE ACT OF 1938.

Regulations

101, amended.

(See T. D. 5118, page 88.)

—

PART V. RETURNS AND PAYMENT OF TAX.

—

SECTION 55. PUBLICITY OF RETURNS.
REVENUE ACT OF 1938.

Regulations governing the inspection of corporation statistical
cards by the OfRce of Price Administration.
(See T. D.
5120, page 97.)

trans~cript

—

SUBTITLE C. SUPPLEMENTAL PROVISIONS.

—

SUPPLEMENT A. RATES OF TAX.

—

ART1OLE

SECTION 101. EXEMPTIONS FROM TAX
ON CORPORATIONS.
—
101 1: Proof of exemption.
REVENUE ACT OF 1938.

Proof required for certain classes of corporations.
page 101.)

(See T. D. 5125,

Ik

115, Art. 115—7.]

ARTIcLE
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101(6)—1:Religious, charitable, scientific,

literary, and educational organizations
munity chests.
REVENUE ACT OF

Corporation
ness activity.

and com-

1988.

organized for the purpose of', and engaging in, busi(See G. C. M. 23068, page 108.)

1:

ARTIcLE 101 (6) — Religious, charitable,

literary, and educational organizations
munity chests.

scientific,
and com-

REVENUE ACT OF 1988.

Navy Relief Society.

SUPPLEMENT

(See

I. T. 8550, page

COMPUTATION OF
B.—

104.)

NET INCOME,

—

SECTION 118(a). ADJUSTED BASIS FOR DETERMINING
GAIN OR LOSS: BASIS (UNADJUSTED) OF PROPERTY.

118(a) (2) —1: Property transmitted
December 31, 1920.

by gift after

ARTIULE

REVENUE ACT OF 1938.

Regulations
ARTIULE

101, amended.

(See T. D. 5187, page 110.)

118(a) (8) —1: Transfer in trust after December 81, 1920.
REVENUE ACT OF 1988.

Regulations

101, amended.

(See T. D. 5187, page 110.)

—

SECTION 115. DISTRIBUTION BY CORPORATIONS.
ARTIcI, E 115—
7: Stock dividends.
TITLE 28

—INTERVAL

REVENUE.

—CHAPTER
INCOhiE

Regulations
rights.

1942-4-10972
T. D. 5110

—

I, SUBCHAPTER A, PARTS 8 AND 9.
TAX.

94 and 101 amended.

—Stock

dividends

and

stock

TREASURY DEPARThIENT)
OF
NTERNAL REVENUE~

OFFICE OF COMMISSIONER

I

W'ashington, D. C.
To CoPectors of Internal Eevenue and Others Concerned:
Article 115—
7 of Regulations 94 [section 8.115—7, Title 26, Code of
Federal Regulations] and article 115—
7 of Regulations 101 [section
9.115—7, Title 26, Code of Federal Regulations, 1989 Sup. J are each
amended by striking out all of the matter appearing after the first
sentence thereof,
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(This Treasury decision is issued under the authority contained in
section 62 of the Pievenue Act of 1986 (49 Stat. , 1678, 26 U. S. C. . +»p.
(2) and section 62 of the Revenue Act of 1988 (5' Stat. , 480, 26
U. S. C., Sup. 62). )
GUY

Commissioner

T. HELVI:RING)

of Internal F'ei;enue

Approved January 19, 1942.
JOHN

L. SULLIVAN,

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register January 20, 1942, 3.58 p. m. )

—

SECTION 117. CAPITAL GAINS AND LOSSES.
ARTIOLE

117—1: Meaning of terms.
REVENUE ACT OF 1938.

Acceptance by creditor of voluntary conveyance of property, including property pledged as security for the debt, in partial or in
full satisfaction of the unpaid portion of the indebtedness.
(See
I. T. 3548, page 74. )

—

SUPPLEMENT C. CREDITS AGAINST TAX.

—

SECTION 181. TAXES OF FOREIGN COUNTRIES
POSSESSIONS OF UNITED STATES.
ARTIGLE

181—8: Limitations on credit for

194o 24-11124

foreign taxes.

INCOME TAX

1.

—REVENUE

Ct. D. 1501

—

ACTS OF 1936 AND 1938 DECISION OF SI PREIIE COURT.

—

CREDITs AGAINsT TAx CREDIT ALLowABLE To DDMEsTIU CORPORATION FQR TAXEs PAID BY FDREIGN SUBsIDIARY.

A domestic corporation receiving dividends from a foreign subsidiary is entitled, under section 131(f) of the Revenue Acts of
1936 and 1M8, to a tax credit on account of foreign income taxes
paid by the subsidiary upon or with respect to its accumulated
profits, limited to the proportion of the total foreign taxes paid by
the subsidiary which its accumulated profits bear to the total
profits, which accumulated profits, by definition, are its total taxable profits less taxes paid.

2.

—PowER

oF COIIMIssioNER To PRGMUIGATE REGULATIIE FUTURE, AN EARLIER PRACTICE.
Antecedent administrative
interpretation
long in force, under
which a different method of computing credit was provided, does not
render it impossible for the Commissioner to promulgate a regulation changing, for the future, the earlier practice. The new regulation definitely governs this case, was made prior to the years in
controversy, and comports with the plain meaning of the statute.
RFxULATIGNs

TION CHANGING,

FOR

3. DECISION AFFIRMED.
Decision of the Court of Claims
affi rmed.

AND

(1941) (41 Fed Supp

53T)'

I)

131, Art. 131—8.]
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American

Chicle Co. , petitioner,

v. The United States.

On writ of certiorari to the Court oi Claims.

[June 1, 1942.]
OPINION.

Mr. Justice RORERTs delivered the opinion of the Court.
This case involves the application of section 181(f) of the Revenue Acts of
1986 and 1938' which allows a tax credit to domestic corporations in respect of
income received from foreign subsidiaries.
During the taxable years 1986, 1987, and 1988, the petitioner, a domestic corporation, received dividends from foreign subsidiaries of which it was sole stockholder. The subsidiaries paid taxes upon their earnings to the countries of their
domicile. In its income tax returns the petitioner claimed the credit allowed
of Internal
by section 181 for the foreign taxes so paid. The Commissioner
Revenue computed the credit at a less sum than that the petitioner claimed. The
petitioner paid the resultant taxes and presented claims for refund, which were
rejected. This action was brought in the Court of Claims for asserted overpayInents.
The sole matter in controversy is the proper method of arriving at the credit
granted by section 181. That section permits a domestic corporation to credit
against its tax the amount of income, war-profits, and excess-profits taxes paid
or accrued during the taxable year to any foreign country, with certain limits
set by subsections (b) (1) and (2). The purpose of the provision, like that of
its predecessor, section 288 of the Revenue Act of 1921,' is to obviate double taxation. '
Section 131(f), dealing with taxes of a foreign subsidiary, ' provides that, for
the purpose of the section, a domestic corporation receuving dividends from such
a subsidiary "in any taxable year shall be deemed to have paid the same proportion of any income, war-profits, or excess-profits taxes paid" by the subsidiary
to a foreign country, "upon or with respect to the accumulated profits" of the
subsidiary "from which such dividends were paid, which the amount of such
dividends bears to the amount of such accumulated profits. " "Accumulated
profits" of the subsidiary are defined as "the amount of its gains, profits, or
income in excess of the income, war-profits, and excess-profits taxes imposed
upon or with respect to such profits or income. "
The parties are in agreement as to the fraction to be used in calculating the
The numerator is the dividends received by the parent. The denomproportion,
inator is the "accumulated profits" of the subsidiary.
The dispute relates to
the multiplicand to which the fraction is to be applied. The petitioner says
it is the total foreign taxes paid by the subsidiary. The respondent says it is
the taxes paid upon or with respect to the accumulated profits of the subsidiary;
i. e., so much of the taxes as is properly attributed to the accumulated profits,
or the same proportion of the total taxes which 'the accumulated profits bear to
the total profits. The
' Court of Claims so held. Since several decisions have
gone the other way, we granted certiorari.
If the language of the Revenue Act is to be given effect, the Government's view
seems correct. The statute does not Purport to allow a credit for a stated proportion of the total foreign taxes paid or the foreign taxes paid "upon or with
respect to" total foreign profits, but for taxes paid "upon or with respect to"
the subsidiary's "accumulated profits, " which, by definition, are its total taxable
profits less taxes paid.
If', as is admitted, the purPose is to avoid double taxation, the statute, as
written, accomPlishes that result. The parent receives dividends.
dends, not its subsidiary's Profits, constitute its income to be returned for taxation.
49 Stat. , 1648, 1696; 52 Stat. , 447, 506; 26 U. S. C., section 131.
s 42 Stat. , 227, 258.
&

s Barnet v.
s A foreign

I).

Chicago Portrait Co. (285 U. S, ,
of whose voting stock the taxpayer owns a majority.

corporation
' 41 Fed. Supp.
, 537.
e F W. Woolworth
Co.

v. United States (91 Fed. (2d), 973); International Ifilting Co. v,
United States (89 C. Cis. , 128, 27 I'ed. Supp. , o92); Aluminum Co. of america v. United

States (123 Fed. (2d), 615).

The subsidiary pays tax on, or in respect of, its entire profits; but, since the
parent receives distributions out of what is left after payment of the foreign taxthat is, out of what the statute calls "accumulated profits, " it should receive a
credit only for so much of the foreign tax paid as relates to or, as the Act says,
is paid upon, or with respect to, the accumulated profits.
Hence we think that, under the plain terms of the Act, the Commissioner and
the court below were right in limiting the credit by the use as multiplicand of a
proportion of the tax paid abroad appropriately reflecting the relation of accumulated profits to total profits of the subsidiary.
But the petitioner insists that
the legislative history and a long indulged administrative construction require
us, in eftect, to elide the phrase "upon or with respect to the accumulated
profits" of the foreign subsidiary.
Section 240(c) of the Revenue Act of 1918' allowed the domestic parent receiving dividends from a foreign subsidiary a credit for the same proportion of the
taxes paid by the foreign corporation during the taxable year to any foreign
country which the amount of the dividends received by the parent during the taxable year bore to the total taxable income of the subsidiary upon or with respect
to which such taxes were paid.
This provision had the same object as section 131 of the Revenue Acts of 1936
and 1938; that is, to avoid double taxation.
The difficulty with it was that it did
not relate the credit to the accumulated profits or surplus of the subsidiary out of
which the dividends were paid. Thus, if dividends were paid out of surplus earned
in prior years, and it happened that the subsidiary paid no tax to the foreign
country in the taxable year in question, the parent could claim no credit whatever.
There were other eccentric results flowing from the provision of the Act of 1918.
In the Revenue Act of. 1921 section 238(e) ' was the analogous section. The
draftsman of the section stated to the Senate committee in charge of the measure:
rewrote the old provision, safeguarding it from some abuses which it was open
to and closing up some of the gaps that were in the old provision. " Section 238(e)
is substantially the same as section 131(f). The alterations of section 240(c) of
the Act of 1918 were made to permit identification of the accumulated profits of
each taxable year out of which the dividends might have been paid and to give
credit for a proportion of ihe subsidiary's taxes attributable to such accumulated

"I

profits.
The chairman of the Senate Finance Committee indicated that the calculation
of the proportion of foreign tax paid would be exactly the same as it had been
under the 1918 Act. But this woulil be true only if the dividends were paid in a
given year out of the prior year's ear~ings and taxes were paid in the same year
in respect of the same prior year's earnings.
The petitioner seeks in this case
to apply the proportion provided by the 1918 Act; but this is to ignore the alterations made in that Act in 1921 which have ever since been retained.
In cotnmittee hearings and in Congressional reports with respect to the purpose and efiect
of the changes wrought by the 1921 Act there were statements indicating an
understanding that the credit was to be proportioned to the dividends made available to the parent in this country.
The Treasury made no regulation applicable to section 238(e) of the Revenue
Act of 1921. It provided a form for reporting the tax, which sanctioned the petitioner's method of computing the credit; and, from 1921 to 1930, the Commissioner
calculated credits for foreign subsidiaries' taxes by that method. In 1930, however, the Treasury promulgated a new form which required the credit to be computed in the way the Commissioner did in the present ease; and promulgated
Regulations 77 under the Revenue Act of 1932, which, in article 698, required the
The regulations have since recomputation of the credit in the same manner.
mained unchanged: See Regulations 103 (sections 19.131—3 and 19.131—8). Although the regulations definitely govern this case, and were made prior to the
vears in controversy, the petitioner insists that the antecedent administrative
interpretation long in force renders it impossible for the Commissioner to promulgate a regulation changing for the future the earlier practice, even though the
We think the
new regulation comports with the plain meaning of the statute.
contention can not be sustained.
The judgment is affirmed.

'

Ch. 18. 40 Stat. , 1057, ) 082.
Ch. 130, 42 Ste t., 227, 2' 0.
eHe)april v, Wiitshire Co. (308 U. S., 90 [Ct. D. 1424, C, B. 1939—2, 213); 77etvering
Reynolds (313 U. S., 428); White v. Winoheeter Country Club (No, 63, October term,

v

e

v,
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INCOME TAX RULINGS.

—PART

II.

REVENUE ACTS OF 1937 AND 1936.

—

SUBTITLE B. GENERAL PROVISIONS.
PART

II.—
COMPUTATION

OF NET INCOME.

—

SECTION 22(a). GROSS INCOME: GENERAL
DEFINITION.
ARTICIE 22(a) —
1: What included in gross
1942—12-11033
income.
Ct. D. 1546

—REVENUE ACTS OF 1934 AND 1936—
DECISION OF SUPREME COURT.
—
ANNUITY CGNTRACT1. GRoss INcoME SzPARATION AGREEMENT —
INcoME TAEABLE To WIFE —
LocAL Law —
BURDEN oF PROOF.

INCOME TAX

Pursuant to an option given to the husband in a separation agreement entered into in 1918 and amended in 1916, the arrangement
made therein for monthly payments to the wife for life was
terminated in 1917, soon after she had obtained an absolute divorce
in Texas, and the husband purchased an annuity contract providing
for payment to the wife of the same monthly sum for life as had
been provided in the agreement.
Neither alimony nor a property
settlement was mentioned in the divorce decree. Held: The income
from the annuity contract constitutes taxable income to the wife,
where she has not sustained the burden of showing that under the
Texas law the court retained the power to reallocate the income from
the contract or to control it in any way as an incident of its power to
require the husband to support the wife, or that the court imposed
a personal obligation on the husband in respect to the settlement
There is no barrier under the income tax laws to taxing
in question.
the holder of an annuity on the income received, however his
interest in the fund which produces the income may be described.
2. CAszs ExPIAINzu.
Hefverfng v. Pitch (809 U. S., 149) [Ct. D. 1489, C. B, 1940—
1, 165],
Helvcring v. Leonard (810 U. S., 80) [Ct. D. 1454, C B. 1950—1,
Hefvering
Fuller
v.
(810 U. S., 69) [Ct. D. 1458, C. B. 1940-1,
175], and
172], explained.
8. DzcIEIoN AFFIRMED.
Decision of the United States Circuit Court of Appeals, Second
Circuit (120 Fed. (2d), 228) (1941), affirming decision of the United
States Board of Tax Appeals (42 B. T. A. , 91) (1940), affirmed.
SUPREME COURT 0F THE UNITED STATEs.

On

Josephine S. Pearce, petitioner, v. Cornrnissioner of Internal Revenue.
writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit.

[March 9, 1942.]
OPINION.

Mr. Justice DOUGLAs delivered the opinion of the Court.
Petitioner and her husband separated in 1918. There was an agreement providing for monthly payments by the husband for her support.
That agreement
was amended in 1916 so as to provide monthly payments to her of $500 for life.
Her husband, however, was given an option to terminate the arrangement by
purchasing an annuity contract from a life insurance company which would
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22(s], Art. 22(s) —1,

pay petitioner $500 a month for the rest of her life. In 1917 petitioner obtained
an absolute divorce in Texas, her husband entering a personal appearance.
Neither alimony nor a property settlement was mentioned in the divorce decree.
There were no children. Several months after the divorce 51r. Pearce purchased an annuity from an insurance company for petitioner's benefit. The
annuity provided for a payment of $500 per month during her life.
Neither petitioner nor &lr. Pearce included the $6, 000 received by her under
the annuity contract in their Federal income tax returns for 1935 and 1936.
The Commissioner sent deficiency notices to both of them. Each appealed to
the Board of Tax Appeals. At the hearing the Commissioner contended that the
The Board upheld that contention.
payments were income of petitioner.
(42
B. T. A. , 91.) The circuit court of appeals affirmed the judgment of the Board,
dissenting.
Fed.
(120
one judge
(2d), 228. ) We granted the petition for
certiorari because of the manner in which that court applied the rule of Helve&. S.
Fitch
U.
149
D.
1439, C. B. 1940—1, 165]) and Hctucring v.
(309
[Ct.
ing v.
,
L,eonard (310 U. S., 80 [Ct. D. 1454, C. B. 1940—
1, 17&]) in case the ex-wife
rather than the husband was sought to be taxed on alleged alimony payinents.
court
of
reached
the
conclusion
circuit
appeals
that petitioner was liable
The
The determination
of the Commissioner
by the following line of reasoning.
corthat the monthly payments were incoine of petitioner was presumptively
error
rested
show
on
petitioner.
burden
to
(Welch
v. Ilelre&ing, "90
rect; the
2, 112 (1933)].) Error might be shown
U, S., 111, 115 [Ct. D. 755, C. B. XII—
by submitting "clear and convincing proof" (Helvering v. Fitch, supra, 156)
that the payments were ma&le pursuant to a continuing obligation of her former
husband to provide for her support, so as to make the rule of Douglas v. Willouta
(296 U. S., 1 [Ct. D. 1041, C. B. XIV—2, 250 (1935)]) applicable. The burden
of establishing error is not sustained by a divorced wife merely by showing
that an obligation of her former husband might have coiitinued despite the
divorce. Since it is doubtful and uncertain under Texas law whether petitioner's former husband was discharged of his marital obligation by the settlement in question, petitioner failed to show that the presumptively
correct
determination that she was liable was erroneous.
We do not think that that was a correct application of the rule of the Fitch
and Leonard cases. Those cases hold that the income is taxable to the former
husband
not only where it is clear that payments
to his ex-wife were
liability created by his contract or by
made pursuant
to a continuing
or local law makes that question
local law bur also where his undertaking
Those cases, like Douglas v. WiHc«t&, supra, involved
doubtful or uncertain.
situations where the divorced husband was sought to be taxed on payrnmits
to his ex-wife. But the rule which they express supplies the criteria for deterinining, in absence of a different statutory formula, whether payments received
If the
by the ex-wife are properly taxable to her or to her divorced husband.
Commissioner proceeds against the ex-wife, she sustains her burden of rebutting
correct determinati&&n merely by showing doubts an&1 uncerhis presumptively
tainties as to whether the payments were made pursuant to her former husband' s
continuing obligation to support her. If the Commissioner proceeds against
her former husband he sustains his burden by submitting clear and convincing
proof that the payments were not made pursuant to any such continuing obligation. (Hetvering v. Fuller, 310 U. S., 69 [Ct. D. 1453, C. B. 1940—1, 172].)
The other course would make the liability of the divorced wife or the divorced
husband wholly dependent on the election of the Commissioner to proceed against
one rather than the other where, for example, local law was uncertain.
But
the rule of Doi&glas v. Wiilcuts, supra, rests on a more substantial basis. Its
It calls for the
roots are in local law and the undertakings of the husband.
use of the same criteria whether the husband or the wife is sought to be taxed.
We think, however, that petitioner has not maintained her burden in this case.
Her former husband was not under a continuing contractual ob)igation to conFor the agreement made in 1916 pr&&yided for the terminatribute to her support.
tion of his personal obligation to make payments to her in the event that he purAnd so far as Texas law is concerned, she has not
chased the designated annuity.
Her showing as to Texas law is illustrated by the
maintained her burden.
following.
Bv statute in Texas alimony may be awarded during the pendency of a suit for
a divorce "until a final decree shall be made in the case. " (13 Vernon's Civil
Slats. , article 4637, ) "This statute is exclusive in its yerv nature, and no"
alimony can be decreed by any court in this State except under its express terms.
(Hartin v. Martin, 17 S. W. (2d), 789, 791—792. ) It has been broadly stated in

]]

22(a) Art. 22(a) —1.]
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Phillips v. Phillips (203 S. W. , 77, 79) that, "In this State the legal duty of the
husband to support his wife ceases upon the severance of the marital bonds, nor
has a court the power to decree that: a husband or his property may be subjected
to such support after divorce. Permanent alimony is not provided for by Texas
statutes. " And see Pape v. Pape (13 Tex. Civ. Rep. , 99); Boyd v. Boyd (22 Tex.
Civ. Rep. , 200). It is, however, provided by statute that the divorce court shall
order
division of the estate of the parties in such a way as the court shall
deem just and right, having due regard to the rights of each party and their children, if any.
(J3 Vernon's Civil Stats. , article 4638. ) That power extends
not only to conrmunity property but to the separate property of the husband.
(Ea: parte Scott, 133 Tex. , 1; Clark v. Clark, 85 S. W. (2d), 189; Berg v. Berg,
115 S. W. (2d), 1171; Kenton v. Clark, 67 S. IV. (2d), 437. ) At times the divorce
court has made such a division of the estate as apparently to impose on the
husband a personal obligation to make stated payments to his wife. (Wiley v.
Wiley, 88 Tex. , 358. ) Furthermore, a divorce decree which does not settle the
rights of the parties to community property may not preclude a subsequent suit
by the wife to establish her rights in it. (See Gray v. Thomas, 88 Tex. , 246. )
And the decree may be corrected to conform to the intention of the parties.
(Keller v. Keller, 135 Tex. , 260. ) The power of the court to modify a property
settlement previously approved, so as to give the wife an interest in property not
covered by the earlier decree, has been denied in absence of fraud or mistake.
(Cannon v. Cannon, 43 S. W. (2d), 184. ) Petitioner challenges the reliability
of' the latter case because on appeal the case was dismissed for want of jurisdiction (121 Ter. , 684), which meant either disagreement with fhe reasoning
but approval of the result, or lack of jurisdiction.
(8 Vernon's Civil Stats. , article
1728. ) And see Republic Ins. Co. v. School Dist. (183 Tex. , 545).
We need not, however, endeavor to resolve that doubt. Nor need we speculate
as to the power of the court at some future time to order a division of property
in this case and as an incident thereto to impose on petitioner's husband a personal obligation as was apparently done by the divorce decree in Wiley v. Wiley,
supra.
(See 6 Tex. L. Rev. , 344, discussing Helm v. Helm, 291 S. W. 648. ) For
even though petitioner established that the divorce court retained that broad
power, not specifically reserved, and even though we assume that the power to
mal-e a division of property is the equivalent of a power to provide permanent
coralimony, she has not maintained her burden of rebutting the presumptively
rect determination of the Commissioner that the income from this annuity contract was taxable to her. In order to maintain that burden she would have to
show that it was at least doubtful and uncertain whether the Texas court, as an
incident of its power to require the husband to support his wife, retained control
over this annuity contract or the income from it. That at least is the result
unless we are to broaden the base on which the Fitch, Fuller, and Leonard cases

"a

"

rest.

Those cases involved so-called alimony trusts. In each the trust was irrevocable.
In each the husband had an obligation to support his wife.
In the Fitch case the trust provided that the wife was to receive during her life
$600 a month from the income of the trust property; the husband, the balance.
We held that the husband had not shown by "clear and convincing proof" that
"in Iowa divorce law the court has lost all jurisdiction to alter or revise the
amount of income payable to the wife from an enterprise which has been
placed in trust. For all that we know it might retain the power to reallocate
the income from that property even though it lacked the power to add to or
subtract from the corpus or to tap other sources of income. If it did have such
power, then it could be said that a decree approving an alimony trust of the kind
here involved merely placed upon the preexisting duty of the husband a particular and specified sanction. " (309 U. S., at 156. ) And in speaking of the alimony
trust involved in Douglas v. Willcuts, supra, we stated (151—152):
"It is plain that there the alimony trust, which was approved by the divorce
decree, was merely security for a continuing obligation of the taxpayer to support
his divorced wife. That was made evident not only by his agreement to make up
any deficiencies in the $15,000 annual sum to be paid her under the trust. It
was also confirmed by the power of the Minnesota divorce court subsequently
to alter and revise its decree and the provisions made therein for the wife's benefit. Likewise consistent with the use of the alimony trust as a security device
was the provision that on death of the divorced wife the corpus of the trust was
to be transferred back to the taxpayer. "
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In the Leonard case income from the trust was to be
to the wife i' or her
»fe which together with income from other property waspaid
estimated at $30.000 a

year. A separation agreement provided that the husband would pay his wife an
additional $35,000 each year during her life so that her aggregate net income for
the maintenance of herself and her children would be $65, ()00 a year. The separation agreement also provided that in the event the husband's ability to make
the annual payment of $35,000 became impaired he might apply to a court for a
reduction of his obligation of not less than $10,000 a year. We held that the husband had not sustained his burden of showing that "local law and the alimony
trust" gave him "a full discharge" from his obligation to support his wife. (310
U. S., 86. ) The trust and i.he undertaking in the separation agreement were integral parts of an arrangement by which the "maintenance and support" of the
wife " were secured. " (Page 85. ) We noted that it was not clear under New York
law whether or not such a settlement could be remade by the court, though there
was some authority which indicated that the divorce court's reserved power might
be exercised "where the provision in the separate agreement, approved by the
decree, is for support and maintenance. " (Pages 86—87. ) In view of that fact
and the nature of the settlement, we concluded that the husband had not shown
that the trust was not mere security for his continuing obligation to support his

wife.
In the Fuller case it was clea. r under Nevada law that the court retained no
control over the divorce decree which approved the trust settlement.
Since there
was no such reserved power and since the trust contained no contractual undertaking by the husband for support of the wife, we concluded that his obligation to
support had been pro tanto discharged. We held, however, that the husband was
taxable on a $40 weekly payment which he had agreed to make to his wife. But
that fact did not make him taxable on income from the trust also, since the provision for weekly payments and the trust "were not so interrelated or interdependent as to make the trust a security for the weekly payments. " (Page 73. ) We
also noted (page 76) that though "the divorce decree extinguishes the husband' s
preexisting duty to support the wife, and though no provision of the trust agreement places such obligation on him, that agreement may nevertheless leave h»n
with sufficient interest in or control over the trust as to make him the owner of
the corpus for purposes of the Federal income tax" under the rule of Heluering v.
Clifford (309 U. S., 331 [Ct. D. 1444, C. B. 1940-1, 105]).
Thus a property settlement made for the purpose of maintaining or supporting
the wife may be treated for income tax purposes as mere security for the husband' s
continuing obligation dependent on such considerations as whether it contains,
or is interrelated with, contractual obligations of the husband for her support;
whether the court has a reserved power to alter or modify it; or whether the
husband retains any substantial interest in the property conveyed.
Whore the
settlement carries some of the earmarks of a security device, then the power of
the court to add to the husband's personal obligations may be especially significant.
(See Helvering v. Leonard, supra. ) But where, as here, the settlement appears
to be absolute and outright and on its face vests in the wife the indicia of complete ownership, it will be treated as that which it purports to be in absence of
evidence that it was only a security device for the husband's continuing obligation
There may be difficulty in placing a particular case on one side of
to support.
the line rather than the other. But as stated by Mr. Justice Holmes in Irtotn v.
Gavit (268 U. S., 161, 168 [T. D, 3710, C. B. IV—1, 123 (1925) ] ), " That is the question in pretty mucn everything worth arguing in the law. " (And see Harrison v.
BeJtaffner, 312 U. S., 579, 5S3. )
As we have said, petitioner has made no showing whatsoever that the Texas
court retained the power to reallocate the income from this annuity contract or
to control it in any way as an incident of its power to require the husband to
support the wife. She has not shown that the divorce court imposed any personal
And she is
obligation on the husband in respe=t to the settlement in question.
not aided by those cases which enforce agreements of the husband to make periodci
payments to the wife. (See Johnson v. Johnson, 14 S. W, (2d), S05. ) There is
no such agreement here. Proof that the Texas court might add to the husband' s
personal obligations as an incident to a future property settlement is no substitute
for proof that the court had the power to remake this propertv settlement after
Hence there is no ground for concluding that this settleit was consummated.
ment which is absolute on its face is mere security for an obligation of a husband
to support his wii'e.

$
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"The correct ground for refusing to tax such income to the husband is merely
that it is the lump sum which discharges him and not the future income received
" (I'aul, Five Years with Douglas v. Willcuts, 58 Harv. L. Rev. , 1,
by the wife.
17, note 44. ) We noted in Helvering v. Euiler, supra, page 74, that outright transfers of property to the wife, though providing for her maintenance and support,
were no different from cases "where any debtor, voluntarily or under the compulsion of a court decree, transfers securities, a farm, an offic building, or the
like, to his creditor in whole or partial payment of his debt. " We do not think
that it would be proper to extend the rule of Douglas v. Willcuts, supra, to such a
situation. The possibility that the divorce court might add to the husband's personal obligation does not alter the result.
As in the Fuller case, the transfer of
propertv to the wife might result only in a partial discharge of the husband's obligation. If the husband undertook, or was directed, to make other payments, he
might be taxable on them. But the fact that he is taxable on a part of the payments received by the wife does not necessarily make him taxable on alh (Helvering v. Euller, supra, 78. ) Hence the statement in Helvering v. Eitch, supra,
page 150, that it must be clear "that local law and the alimony trust have given
the divorced husband a full discharge and leave no continuing obligation however
contingent" is to be read in light of the fact that the alimony trust in that case
was deemed to be a mere security device for the husband's continuing obligation
to support. For the husband was relieved from payment of the tax on income
from the property settlement in the I'uller case though he had a continuing
obligation to pay the wife $40 a week.
If the rule of Douglas v. Will& uts, supra, is not to be extended to this type of
case, then on the showing which has been made the husband would have sustained his burden in case the Commissioner had proceeded against him. (Cf.
Mitchell v. Commissioner, 88 B. T. A. , 1388.) Clearly then, the wife may not
escape.
Such eases as Helvering v. Horst (811 U. S., 112), Helvering v. Eubank (811
U. S., 122), and Harrison v. Bchaffner, supra, are not opposed to this result.
Those eases dealt with situations where the taxpayer had made assignments of
He was held taxable on the income assigned by reason of
income from property.
the principle "that the power to dispose of income is the equivalent of ownership
of it and that the exercise of the power to procure its payment to another, whether
to pay a debt or to make a gift, is within the reach" of the Federal income tax
(Harrison v. Schaffner, supra, 580). But in those cases the donor or
law.
grantor had "parted with no substantial interest in property other than the
specified payments of income. " (Id. , 588. ) Here he has parted with the corpus.
And" the tax is upon income as to which, in the general application of the Revenue
Acts, the tax liability attaches to ownership. " (Blair v. Commissioner, 800 U. S.,
5, 12 [Ct. D. 1205, C. B, 1087—1, 175].) Finally, there is no barrier under t' he
income tax laws to taxing the holder of an annuity on the income received, how(Cf.
ever his interest in the fund which produces the income may be described.
Irwin v. Gavit, supra. )
Affirmed.

Dissenting

opinion

bv Mr. Justice FRANKzuzrza,

in which

the Chief Justice

joins.

22(a) —1:YVhat included in gross income.
(Also Section 161, Article 161—1; Section 162,
Article 162—1.)

ARTicr. E

1942—16—11061

G. C. M. 23164

REVEXT:E ACT OF 193B.

Where, under the terms of a trust instrumert, A, the taxpayerbeneficiarv, may demand the entire net income of the trust created
by his father, the income of the trust is includible in the gross
income of A. even though he does not demand the income and it is
accumulated primarily for his benefit pursuant to the terms of the
This result is not altered by the fact that the
trust instrument.
trustees are given discretion (when approved by a majority of the
acting trustees) to pay to the grantor's wife such part of the income
of the undistributed principal for each year as she shall request, by
written notice to the trustee on or before February 1 in each year,
be paid to her.
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An opinion is requested whether the income of e trust created for
the benefit of A is taxable for Federal inconie tax purposes to the
tl'ust or to the beneficiary, the taxable year involved being 1986.
The taxpayer, A, is beneficiary of a trust created by B. his father.
The trust instrument provides that from and after the time when
the taxpayer reaches the age of 80 years (which he did prior to the
taxable year involved) the trustees shall pay to him, if he demands
it, tlie entire net income of the trust estate, accumuIating and adding
to the principal any part of the income not so demanded.
The trustees
are authorized in their discretion to pay such part of tile principal
to the taxpayer as he may request, but, in any event, they are directed
to pay one-third in value of the principal to him if he should demand
it upon his attainment of the age of 85 years, and to pay all the remainder of the principal to him if he should demand it upon his
attainment of the age of 40 years. Upon the death of the taxpayer
before he shall have received the whole of the principal, the trustees
are to distribute the trust estate in accordance with the taxpayer's
last will and testament, or, in default thereof, to his heirs at law.
The trustees are also atlthorized in their discretion (but only when
approved by a majority of the acting trustees) to pay to C, the grantor's
wife, such part of the income of the undistributed principal for each
year as she shall request, by written notice delivered to the trustees
on or before February 1 in that year, be paid to her.
The taxpayer alleges that the income for the year 1986 is taxable
to the trust since he did not demand it and it wns accumulated purH" relies on the language
suant to the terms of the trust instrument.
of sections 161 and 162 of the Revenue Act of 1936, relating to irnposition of tax and to net income, respectively, in the case of estates
and trusts.
Section 22(a) of the Revenue A.ct of 1936 reads in part as follows:
Gross income" includes gains, profits, and income
(a) GENEsziL Dzrtz trto~. —"
derived from salaries, wages, or compensation for personal scrvi 'e, of whatever
kind and in whatever form paid, or from professions, vocations, trades, businesses,
commerce, or sales, or dealings in property, whether real or personal, growing
out of the ownership or use of or interest in such property; also from interest,
rent, dividends, securities, or the transaction of any business carried on for gain
or profit, or gains or profits and income derived from any source what-

ever.

Income from property held in trust may, in special circumstances,
be taxed under section 22(a), supra, to a taxpayer other than the one
to whom the income would be taxed under a literal application of the
trust sections of the statute.
(See Dozzglas v. 1Villcufs, 296 U. S., 1,
Ct. D. 1041, C. B. XIV—2, 250 (1985); FIelzzerizzg v. Cliff'ord, 809 U. S.,
881, Ct. D. 1444, C. B. 1940-1, 105.) The extent to which the taxpayer
controls the trust corpus, or commands the trust income, and the
extent to which he may, directly or indirectly, benefit from such
income are among the principal circumstances to be considered in
determining whether the income is to be taxed under section 22(a)
instead of being taxed to another person under the literal language
of sections 161 and 162. Section 22(a) may be applicable to a case
in which the taxpayer eouM have received the trust income and used
it for his benefit, , cviui though he actually elected to allow the income
to accumulate in trust for others. (See 1& )zizz. leg v. Commissioner,
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120 Fed. (2d), 782, certiorari denied, 62 S. Ct. , 110, wherein trust
income was held taxable to the grantor under section 22(a) because
he could have elected to use such income in discharge of his obli&oation
to support and educate his minor children instead of allowing it
to accumulate for them. ) It is not necessary in the instant case to
go that far, inasmuch as the accumulation of income in this instance
is primarily for the benefit of the taxpayer himself instead of for the
benefit of others.
If an individual has the requisite control or command over the
income from property held in trust, such income may be taxed under
section 22(a), supra, to one who is neither the grantor nor the person
to whom the income would be taxed under a literal application of
sections 161 and 162. (See RieharCson v. Commissioner, 121 Fed.
(2d), 1, wherein the trust instruments accorded to grantor's husband.
individually, the power, inter alia, to cancel and terminate the trust
agreements and thereupon to take over the corpus of each trust as
his own property, the court holding that the trust income was taxable
to the husband (trustee) under section 22(a). )
It remains, then, to apply the foregoing principles to the instant
case. The taxpayer could have elected to receive x dollars in trust
income but did not do so, permitting it to accumulate primarily for
his own benefit. It is believed that in these circumstances the trust
income should be included in the return of' the taxpayer-beneficiary
under the provisions of section 22(a), supra. Nor does it appear that
such conclusion is necessarily altered by the fact that the taxpayer's
mother (grantor's wife) might have received such income had she
requested it before February 1, 1986, and had a majority of the trustees
favorably entertained such request. Distribution to her did not occur,
and the trust income, therefore, became available to the taxpayer.
The difference between the power vested in the mother and that vested
in the taxpayer is that the mother's rights are conditioned upon favorable action. by the trustees, whereas the taxpayer's elective rights are
unconditional as to all income not distributed to his mother.
It is believed that, decisions such as the one in Elizabeth S. Sprague
Commissioner
(8 B. T. A. , 178, acquiescence, C. B. VII —2, 87
(1928) ), apparently supporting the contention of the taxpayer, may
be disposed of largely upon the basis that the Commissioner did not
rely on section 22(a), supra, in those cases, (Cf. Esty, Executor, v,
Lln~'ten' States, 68 Ct. Cls. . 455, T. D. 4076, C. B. VI —
2, 288 (1927);
Lelia W. Stolees v. Commissioner, 28 B. T. A, 1245. ) It is also believed that the instant case is distinguishable
from Jobes v. Crooks
(88 Fed. (2d), 1016) because in the latter case the majority of the
beneficiaries had to agree to a demand upon the trustee before the
trust. income cou'Id be distributed to them.
In view of the foregoing, it is the opinion of this once that the
income of the trust created by B for the benefit of A is includible in
the gross income of the taxpayer-beneficiary
(A) for the year 1986.
&

J. P.AVENcHEL,

Chief Cownse/, Bureau of Internal Revenue.

171
AIr TICLE

[(i

22(a), Art. 22(a) —16.

22(a) —16: Acquisition or disposition

1942-22-11111
Ct. D. 1558

by a corporation of its own capital stock.
INCOAIE TAX

—REVENUE

—PRGFITs

1.

GRoss lrv«'):&fir

2.

VALIDITY OF REGULATIONS.

—DECISION

ACT OF 1936

lltosf

OF COURT.

—

0F STocK AGQUIsITIGN oR
DIBPOSITIGN BY CGRPGRATIGN oF ITS OwN STocK.
A corporation which, in 1030 and 1M1, bought on margin shares
of its own stock with the intention of retiring them, but instead
carried them on the books for six years as treasury stock and sold
them in 1M7, is subject to tax on the amount of profit realized from
such sale, under the provisions of section 22(a) of the Revenue Act
of 1936 and article 22(a) —16 of Regulations 94. The corporation
realized a gain just as if it had purchased the stock of any other
corporation on margin on a low market and sold it later at a profit
on a higher market.
SAT F.

Article 22(a) —16 of Regulations 94 does not attempt to enlarge,
repeal, or modify the statute, and is a valid exercise of the Treasury
Department's rule-making power.

3.

CERTIORARI DENIED.

Petition for certiorari denied May o, 1942.
UNITED

Marion

STATEs CIRCUIT CQURT 0F APPEALs FoR THE FIFTH CIRcUIT.

FI. Allen,

Collector of Internal Revenue, v. 1Vational
8tores Corporation.
[125 F ed. (2d), 239.]

Jfanufacture

&E

Appeal from the District Court of the United States for the Middle District of Georgia.

[January 28, 1S42.]

offi&

OPINION

MGCoan, Circuit Judge: EIaving purs&red and exhausted
its administrative
remedies, National Manufacture
& Stores Corporation filed suit against the
collector to recover an alleged overpayment of income tax for its fiscal year
ending June 30, 1937. The case was tried vrithout a jury, and the court entered
findings of fact and conclusions of law and entered judgment for the taxpayer
allowing a refund of $ti, 155.30.
The material facts are not disputed.
The appellee is a Delaware corporation with its main office in Atlanta, Ga. Prior to the year 1930 its
e
determined that it would be to the best interest of the corporation to purchase
"at
and retire shares of its common stock
such times as it was felt that the
stock could be purchased at a price advantageous
to the corporation.
In
pursuance of this policy the corporation has purchased stocl- from time to time
at a price lower than book value, and has retired it. In 1030 an&1 1031
National purchased 6,S00 shares of its stock on the open market for $43, 84".50.
It was the intention of the company to retire this block of stock. The stock
was purchased through FIayden-Stone Co. , a brokerage house. The corporation was unable to pay the full purchase price of the stock, and Hayden-Stone
Co. agreed to accept a 50 per cent payment and keep possession of the stock
The president of appellee, Mr.
and carry the balance of the indebtedness.
Fox, who had charge of the purchase and sale of the 6,"000 shares of stock,
testified that the stock was bought on "50 per cent margin.
With the corning on of the depression, National was unable to pay the balance due Hayden-Stone Co. The stock svas not canceled and retired as had
been intended, but was held by Hayden-Stone Co. and carried on the taxpayer's
books as treasury stock at a nominal value of $1 per share. In 1037 the
taxpayer's need for cash working capital had increased, and in the same year
The company thereupon deterHayden-Stone Co. made demand for payment.
mined to sell the 6,900 shares of common stock. On March 15, 1937, the block
of stock was sold to a syndicate of Atlanta brokers for $10 per share, a price

"

$
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below the fair value of the shares and below the market price. From this sale,
after deduction of tax and expenses, National realized $68,718.15, being an
excess of $24, 875.65 over the purchase price of the shares in 1980 and 1081.
This excess amount was reported as profit in the corporation's income tax
return for the fiscal year ending June 80, 1937, and income tax was paid
accordingly.
The taxpayer contends here as it did before the collector and in
the court below that this amount was erroneously included in income.
The sale of the stock having occurred during the fiscal year ending June 80,
1987, the Revenue Act of 1936 governs the disposition of this case. Section
22(a) of the Revenue Act of 1986 provides that "gross income" includes "gains,
profits, and income derived from ~ * * sales or dealings in property,
whether real or personal, growing out of the ownership or use of or interest
* ~ *. Treasury Regulations 94, promulgated under the
in such' property;
Revenue Act of 1986, provides:
"ART. 22(a) —
16. Acquisition or disposition bp a corporation of its otcn capital

"

stock.

—

"But if a corporation deals in its own shares as it might in the shares of
another corporation, the resulting gain or loss is to be computed in the
same manner as though the corporation were dealing in the shares of
another.
This provision was also contained in article 22(a) —16 of Treasury Regulations
86, promulgated under the Revenue Act of 1934.
From 1920 to 1084 the Treasury regulations under the successive Revenue
Acts provided that where a corporation purchased any of its stock and held it
as treasury stock "the sale of such stock will be considered a capital transaction. * * * A corporation realizes no gain or loss from the purchase or
sale of its own stock. " See Regulations 45, art)cire 542 and 568; Regulations
62, articles 543 and 568; Regulations 65, article 548 (1924); Regulations 69,
article 548 (1926); Regulations 74, article 66 (1028); Regulations 77, article 66
(1932). Th'e regulations were amended on May 2, 1934, by Treasury Decision
4480 (C. B. XIII—
1, 86), so as to eliminate the provision that "a corporation
realizes no gain or loss from the purchase or sale of its own stock, " and
included in its stead language substantially the same as that in the above quoted
provision of Regulations 94, article 22(a) —16 (1986), and Regulations 86,
article 22(a) —16 (1984).
In support of the conclusions and judgment of the court below, the appellee
contends that the original Treasury regulations had acquired the force a»d effect
of law by virtue of the fact that Congress bad repeatedly reenacted the
Revenue Aet without ch'ange in the definition of "gross income" contained in
section 22(a), and that the Treasury Department was without authoritv to
amend or othei wise change the regulations.
(Cf. E. R. Squibb c6 Sons v.
Hclvrring, 98 Fed. (2d), 69. ) The collector, on tbe other hand, points to the
fact that there has been no substantial change in the regulatio»s since 1984,
and contends that th'e administrative
practice disclosed by the regulations has
been suffieiently long continued and uniform to justify an assumption
that
Congress has adopted their interpretation by reenacti»g the language construed
by them.
In Hetvering v. Rcpnolds Co. (806 U. S., 110 [Ct. D, 1883, C. B. 1039—1, 225] ),
the Supreme Court had under consideration the amendtnent and change i» the
Treasury regulations adopted under the Revenue Acts throu"h 1982. The Court
held that the amended regulations could not, under the facts th'ere shown, be
retroactively applied to cover a transaction consummated in tbe taxabie year
1929. The Cour t did not pass upon the validity oi' the regulation lf prospectively
applied. Without deciding i.he point, the Court said,
may be that by the
passage of the Revenue Act of 1086 the Treasury was authorized thereafter to
"
applv the regulation in its amended form.
In the latter case of Hetvertng v. Tgilshire Oil Co. (808 U. S., 90 [Ct. D. 1424,
C. B, 1939—2, 218]), the Supreme Court held that a regul ition i»terpreti»g o»e
Act does not become "frozen into another Aet merely by reenactment of that
provision, so that administrative interpretation can not be changed prospectively
through exercise of appropriate rule-maki»g powers. " (Also see Helvering v.
Reynolds, 318 U. S., 428. )

"It
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The case at bar does not present a question of retroactive application of
regulations such as was condemned in Hetvering v. Reynolds Co. , supra, or
Con&mi88ioner v. Pan-An&cri can L. Ins. Co. (111 Fed. (2d), 866). Article 22(a) —
16
Regulations 04 was in full force and effect when National sold its b, 900
shares of stock in 1987. The regulation does not attenipt to enlarge, repeal,
or modify the statute, and is a valid exercise of the Treasury Department's rulemakiiig power.
The appellee further contends that the sale of the stock was purely a capital
transaction which did not give rise to income, and that the lower court properly
hei&i that even if the questioned
regulation be held valid it did not apply to the
transaction "for tlie re &son that plaintiff did not deal in its own shaies as
it might deal in the shares of another corporation. " This contention is without
merit. The National Manufactu&e A Stores Corporation puichased the stock
on "50 per cent margin, " carried it on the bool-s for six years as treasury stock,
and then sold it and realized $24, 875.65 in excess of its purchase price. Tiiis
excess amount was made available to the corporation, and was used by it
to increase its workin capital. Tlie taxpayer realized a gain just as if it had
purchased the stock of any other corporation on m;irgin on a low mail-et and
sold it later at a proiit on a higher market.
We think it clear that National
realized a taxable accession to income in the amount of $24875. 65, "if we take
words in their plain popular meaning as they should be taken here.
(Unifed
States v. Ifii'by Lan&ben Co. , 284 U. S., 1 lCt. D. &20, C. B. X—2, 856 (1081)
cf. H&immond iron Co. v. Commissioner, 122 Fed. (2d), 4. )
Appellee is not entitled to a refund of the tax paid. The judgment is reversed.
FosTER, Circuit Judge, dissented.

"

];

—

SECTION 23(c) . DEDUCTIONS FROM GROSS INCOME&:
TAXES GENERALLY.
ARTIULE

23(c) —1: Taxes.

INCOME TAX

1.

—REVENUE

1942-23-11119
Ct. D. 1559

—DECISION

ACT OF 1966

OF SUPREME COURT.

—TAXES PAID WITHIN
—
—
To PAY
TAxEs —
AMovNTs so PAID
PAEr oF CosT.

GROSS
INCOME
DEDUCTIONS
YEAR AGI&EEMENT BY PURCHASE
CGNBTITVTE

STATE

TAXABLE
AN&i

CITY

During 1936 and 1987 the taxpayers purchased various parcels
of real estate in Maryland upon Ivhich State and city taxes for the
current year had not been paid at the time of purchase, and, pursuant to contract, paid the amount of such taxes; the vendors
undertook to bear the burden of that portion of the taxes arithmetically allocable to the fraction of the year that had expired prior
to the date of purchase, and adjustments Ivere made in the purchase
Held: The amounts so paid by
price to reflect this arrangement.
the purchasers did not constitute "taxes paid" within the meaning
of section 28(c) of the Revenue Act of 1986 but were part of the
cost of the properties, and hence were not deductible from gross
income. Under the local law such taxes constituted a lien on the
real estate and a personal liability of the vendors prior to the sale,
and the purchasers can not deduct the amounts, or any portion
thereof, paid to discharge liabilities fixed against their predecessors
Parties can not change the inciin title by the laws of Mary)and.
dence of local taxes by their agreement.
2. DEOIsIGN REVI RsED.
Decision of the United States Circuit Court of Appeals, Fourth
Circuit (1941) (128 Fed. (2d), 899), affirming decision of the District Court of the United States for the District of Maryland (1941)
(36 Fed. Supp. , 722), reversed,

I[
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Iif. Hampton I)lagruder, Collector of Internal Revenue for the District of )largland, petitioner, v. Frederick Af. Supplee and Elizabeth G. Suppiee, his Wife.
On writ of certiorari to the United

States Circuit Court of Appeals for the Fourth Circuit.

[May 25, 1942.]
OPINION.

Mr. Justice MUEPHT delivered the opinion of the Court.
During the years 1936 and 1987 respondents purchased various parcels of
real estate in Baltimore, Md. In each instance the State and city taxes on the
real estate for the current year had not been paid at the time of purchase. The
various contracts provided for the apportionment
of these current real estate
taxes, respondents agreeing to pay the amount of the taxes, and the vendors
undertaking
to bear the burden of that portion of the taxes arithmetically
allocable to the fraction of the year that had expired prior to the date of purchase.
Adjustments
were accordingly made in the purchase prices to refiect this
arrangement.
Respondents paid the local authorities the full amounts necessary to discharge the tax liability. In their 1936 and 1987 income tax returns, which were
on the cash basis, they deducted that portion of those taxes "allocable" to the
periods after purchase. The Commissioner of Internal Revenue ruled that the
amounts in question were not deductible under section 28(c) of the Revenue Act
of 1936 (49 Stat. , 1648, 1659),' but instead were merely part of the cost of the
properties. Accordingly, he made a deficiency assessment which was paid under
protest. This suit for refund followed. The district court held the amounts
were deductible, ' and the circuit court of appeals alarmed ' on the authority of its
previous decision in Commissioner v. Rust's Estate (116 Fed. (2d), 636 [Ct. D.
1508, C. B. 1941-1, 802]). We granted certiorari because of an asserted confiict
with Lifscn v. Commissioner (98 Fed. (2d), 508 [Ct. D. 1409, C. B. 1989—
2, 198] ).
The question for decision is whether the amounts apportioned by respondents
on the basis of the fractions of the taxable years remaining after the several
purchases constitute "taxes paid within the taxable year" within the meaning
of section 23(c) of the Revenue Act of 1936 (49 Stat. , 1648, 1659), and hence
are deductible.
The guiding principle for determining whether a payment satisfying a tax liability is a "tax paid" within the meaning of section 23(c) is furnished by the
applicable Treasury regulation, which states that " In general taxes are deductible
only by the person upon whom they are imposed.
(See Colston v. Burnet,
59 Fed. (2d), 867; Small v. Commissioner, 27 B. T. A. , 1219; Paul, Selected Studies
in Federal Taxation, Second Series, 24. ) Resort must be had here to the laws
of Maryland and of the city of Baltimore to determine upon whom the State and
(Walsh-)IcGuire Co. v. Commissioner,
city real estate taxes were imposed.
97 Fed. (2d), 983, 984; cf. Helvering v. Fuller, 810 U. S., 69, 74—
75; and see Paul,
—
cit.
23
24.
supra,
op.
)
illustrate
the
To
concretely
workings of the Maryland tax system with respect
to respondents' purchases the property bought on i~lay 10, 1986, may be taken
all
other
of
the
transactions.
as typical
The assessment date, or "date of
finality, " for both State and city taxes was October 1, 1935.' These taxes were
' Szc. 23. Dznvcrrovs FROM GRoss ItrcoMz.
In computing net income there shall be allowed as deductions:
s
(c) TAxEs GzttzRAzvr. Taxes paid or accrued within the taxable year,
'36 Fed. Supp. , 722.
3 128 Fed. (2d), 399.
'Article 23(c) —1 of Treasurv Regulations 94, promulgated under the Revenue Act of
1936. This is a regulation of long standing. See Treasury Regulations 86, promulgated
under the Revenue Act of 1934, article 23(c) — Treasury Regulations 77, promulgated
under the Revenue Act of 1932, article 151; Treasury Regulations 74, promulgated under
the Revenue Act of 1928, article 151: Treasury Regulations 69. promulgated
under
the Revenue Act of 1926. article 131; Treasury Regulations 65, promulgated under the
Revenue Act of 1924, article 131.
'Ann. Code of blaryland (Flack, 1989), volume 2, article 81, section 26(b), provides
that State and local taxes shall have the same date of finality as is provided by local law,
aud the date of finality for Baltimore with respect to any tax vear is Ortober I of the
preceding year.
See Cade, Public Local Laws af 1V[aryland (Flack, 1930), article 4,
section 40.

"'

—
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for the calendar year 1936' and became due and payable on January 1, 1936,'
although the default date for city taxes was not until July 1, 1936, and for State
taxes January 1, 1937.' Both the State and the city had liens against the property
frolu the due date, January 1, 1936.' And, respondents' vendor became personally
liable for these taxes before the sale. An action of assumpsit could have been
brought against him for the taxes at any time after the due date. u Had he sold
the property between October 1, 1935, and January 1, 1936, he apparently would
still have remained personally liable, and if he had gone into bankruptcy after
such sa)e the taxing authorities would have had a provable claim against him.
(In rc Wells, 4 Fed. Supp. , 329; cf. Baltimore v. Perrin, 178 Md. , 101, 107.)
It is thus apparent that tax liens had attached against the properties and that
respondents' predecessors in title had become personally liable for the taxes
prior to any of the purchases.
The attachment of a lien for taxes against property before its sale has been beld to prohibit the vendee from deducting as
"

"taxes paid,

amounts paid by him to discharge this liability.
(Lifson v. Commissioner, 98 Fed. (2d), 508; Watsh-JICCruire Co. v. Comntissioner, 97 Fed. (2d),
983; «)Ierchants Ba»ft Building Co. v. Helvertng, 84 Fed. (2d), 478 [Ct. D. 1189,
C, B. 1937—1, 189]; Helper(ng v. I)ftssouri State Life Insurance Co. , 78 Fed. (2d),
781.) A tax lien is an encumbrance upon the land, and payment subsequent to
purchase, to discharge a preexisting lien is no more the payment of a. tax in any
proper sense of the word than is a payment to discharge any other encumbrance,
ior instance a mortgage. It is true that respondents here could not have retained the properties unless the taxes were paid, but it is also true that they
could not retain them without paying the purchase price. It is no answer
therefore to say that the property was burdened with the taxes and that respondents became obligated to pay them. There was a burden, but it was conIn discharging this assumed obligation respondents were
tractually assumed.
not paying taxes imposed upon them within the meaning of section 23(c). For
"only the person owning the property at that time [i. e., when the tax lien attachesj is subjected to the burden which the law imposes; and only the person
who has been thus subjected to the burden of the tax is entitled to a deduction
for paying it. Payment by a subsequent purchaser is not the discharge of a
burden which the law has placed upon him, but is actually as well as theoretically a payment ot purchase price; for, after the lien attaches and the taxing
authority becomes pro tanto an owner of an interest in the property, payment
of the tax by a purchaser is nothing but a part of the payment for uneucumbered
title. " (Judge Parker, dissenting in Commissioner v. Rust's Estate, 116 Fed.
(2d), 636, 641. )
I«'urthermore, respondents paid taxes for which their vendors were personally
liable. This was clearly the payment of a tax imposed upon another and therefore not deductible by respondents.
(Cf. Walsh-«)IcQ»ire Co. v. Commissio»«r,
97 Fed. (2d), 983; Gatens Investment Co. v. Commissioner, 36 B. T. A. , 309;
Eohlsaat v. Commissioner, 40 B. T. A. , 528. And see Commissioner v. Coraard,
110 Fed. (2d), 725, 727 [Ct. D. 1458, C. B. 1940-1, 123].)
Thus either a preezisting tax lien or personal liability for the taxes on the
part of a vendor is suificient to foreclose a subsequent purchaser, who pays the
amount necessary to discharge the tax liability, from deducting such payment
as a» tax paid.
Where both lien and personal liability coincide, as bere, there
can be no other conclusion than that the taxes were imposed on the vendors.
Respondents simply paid their vendors' taxes; they can not deduct the amounts,
or any portion thereof, paid to discharge liabilities so firmly fixed against their
predecessors in title by the laws of Marvland.
The view of the court below that the parties' contractual arrangement for
Parties can not
apportionnlent of the tax burden was controlling is untenable.

"

"

'Taxes are imposed annually on a calendar year basis. Sce Auu. Code of Maryland
(Flack, 1939), volume 2, article 81, section 26 (a) aud (b); Code, Public Local Laws of
Maryland (Flack, 1930), article 4, section 40.
See Auu. Code of Maryland (Flack, 1939), volume 2, article 81, section 46(b), which
provides that State taxes are payable ou January 1. Section 46(a) provides that local
taxes slmll be payable in accordance with local law, aud under local law Baltimore taxes
are due on January 1. (Code, 1'ublic Local Laws of Maryland (Flack, 1930), article 4,
section 40 l
' Code, Public Local Laws of Maryland (Flack, 1930), No. 4, section 40; Ann. Code of
Maryland (Ielack, 1939), volume 2 article 81, section 74.
' Auu. Code of «kiaryland (F)ac]«, 1939), volume 2, article 81, section 7".
x" Anu. Code of Maryland
(Flack, 1939, volume 2, article 81, section 154. (See County
Coma«issionere of Fre«ie«icf«County v. Ctagett, 31 Md. , 210; Bassett v, JI. «0 C. C, of Ocean
Free
v. ()reene. 17o Nd. , 36, 41.)
110;
114,
118
Md.
,
City.
0 The opinion below was a per curiam aQ)rmance on the authority of Commissioner v.
Rust's Bistate (110 Fed. (2d), 636). The court there relied on the fact that the parties
(Page 640, )
had agreed to apportion the tax obligation,

'
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And it is misleaIling to
change the incidence of local taxes by their agreement.
speak of real estate taxes as "applicable" to the fractional part of a tax period
Such taxes are simply one form of raising revenue for the
following purchase.
support of government.
They are not like rent, nor are they paid for the privilege of occupying property for any given period of time.
The judgment below is reversed.

ARTIULE

28(c)-1: Taxes.
REVENUE

A. CT

OF 19M.

Gasoline and motor fuel taxes imposed by the State of Louisiana.
G. C. M. 8986 (C. B. X—1 110 (1931)) and G. C. M. 14970 (C. B.
XIV—2, 69 (1935)) revoked. (See G. C. M. 22998, page 50.)

1:Taxes.

ARTICLE 23 (c) —

REVENUE ACT OF 1936.

Certain Louisiana gasoline and motor fuel taxes. Retroactive
application of G. C. M. 22998 tpage 50, this Bulletin]. (See I. T. 3526,
page 52. )

—

SECTION 23(k). DEDUCTIONS FROM GROSS
INCOME: BAD DEBTS.
ARTICLE

23(k) —1: Bad debts.
REVENUE ACT OF 1936.

Acceptance by creditor of
cluding property pledged as
full satisfaction of the unpaid
(C. B. 1937—2, 188) modified
voked. (See I. T. 3548, page

voluntary conveyance of property, insecurity for the debt, in partial or in
portion of the indebtedness;
T. 3121
and I. T. 3167 (C, B. 1988—1, 190) re74. )

—
ARTICLE 23(m) —
10: Depletion —
Adjustments

I.

SECTION 23(m). DEDUCTIONS FROM GROSS
INCOME: DEPLETION.
of

accounts based on bonus or advanced royalty.
INCOME TAX

1.

1942-18-11077
Ct. D. 1553

—REVENUE ACTS OF 1926 AND 1936—DECISION OF COURT,
—DEPLETION ALLowANcE —OIL GAs LKAsEs —SURoF
LEAsES —
AMoUNT oF DEPLEI
AL-

DEDUcTIQN

AND

RENDER
UNPRODUcTIVE
LDWANcE REsToRED To INcoME UPoN SURRENDER.

ION

Where a landowner made oil and gas leases in 1926 for terms
of 10 years and so long as oil or gas might be produced, for which

he received cash bonuses, and deducted the 27I/q per cent depletion
allowed by section 204(c) 2 of the Revenue Act of 1926 in returning
income for that year, upon the surrender of certain of the leases
in 1936 without any oil or gas having been produced therefrom
the Commissioner did not err in restoring to income for the year
1936 the amounts of the depletion allowances taken in 1926.
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2. DEDUcrroN

—

—

23(m),

A

t. 23(m) —10.

DEPLETTON
Azxowaxn: OII. AND Gas LEAsES—
PRDPERTY LEAsED IN SEPARATE PAROELS
EAOH LEAsE
'I HE PRQPER'r Y
sTIT&. TES
F08 INcoME AND DETLETIox

RANcH

Con

[Ca

"

—

"

PUR posF. s.

Where the owner of property which had been operated
single ranch leased it in 1926 for oil and gas operations in
rate parcels to various lessees, each lease rather than the
as a whole is to be treated as "the property" the income
which was subject to percen(age allowances for depletion
section 204(c)2 of the Revenue Act of 1926.

8.

REHEARING

DENIED.

Petition for rehearing
4.

as a
separanch
from
under

denied July 7, 1941.

CER'rloRARI DENTED.

Petition for certiorari denied November

17, 1941.

UNITED STATES CIRCUIT COURT OF APPFALS FOR THE FIFTH CIRCUIT.

J.

T. Sneed, J&.. (Terry Thompson et at. , Independent Executors, substituted
petitioners in the place and stead of J. T. Sneed, Jr., Deceased), petitioners, v.
Commissioner of Internal Revenue, respondent.
[119 Fed. (2d), 767.]
Petition for review of decision of the United States Board of Tax Appeals.

Before SIRIEY, Hol. MES, and MCCoan, Circuit Judges.
[May 5, 1941.]
OPINION.

SIRIEY, Circuit Judge: The main question is, Where a landowner has made
oil and gas leases for which he received bonuses and has taken the 27&,'. per cent
depletion allowances as a deduction in returning this income, and the leases
are in a later year surrendered without any production, can the amount of
the depletion allowances be treated as income in the tax account for the
later year7 Another question is whether the landowner may treat his entire
ranch, on parts of which these and other leases were made, as one "property"
in respect of depletion, or must he deal with each lease as "the prop& rty.
The taxpayer Sneed, owning a tract of 80, 000 acres in the Texas Panhandle
which he operated as a single ranch, in 1926 after oil and gas had been discovered leased it for such operations in many separate parcels to different
lessees for terms of 10 years and so long as oil or gas might be produced.
Besides the usual royalties, a cash bonus was received on each lease. II:&ny
leases were developed and production both of oil and gas secured. Twentysix of the leases covering about 5, 000 acres were not developed, though coverin 1936. At that date
ing the same gas and oil pool, but were surrendered
the gas pressures under the ground had, because of production, been reduced
an average of 11 per cent. indicating that the gas reserve had been correThe lands thus freed were by the taxpayer again
spondingly diminished.
leased in 1986, but smaller bonuses were received on which percentage deple"restored to income"
tion allowances were again taken. The Commissioner
the depletion allowances deducted from the bonuses in the 1926 tax returns,
aggregating (as corrected) $88, 528, and assessed additional tax&a for the y&ar
1986, relying upon Regulations 69, article 216(d) of the vear 1926 and Regulations 94, article 23(m) —10(c) for 1986, and his General Counsel's Memorandum
14448 (C. B. XIV—1, page 98), which construed the regulations with respect
to the decision in IIerring v. Co&»missioner (298 U. S., 322 [Ct. D. 904. C. B.
XIV—1, 303 (1935)]), then recently rendered. It was by reason of the Herring
case that the Board of Tax Appeals in November, 1935, allowed Snced the
depletion deductions on his 1920 income taxes. (Sneed v, Co&nn&issioner, 83
B, T. A. , 478. ) The Board of Tax Appeals sustained the Commissioner's
assessment of taxes for 198G (40 B. T. A. , 1186), and this petition for review
follosved, prosecuted by Sneed's executors.
Since the 80, 000-acre tract, throughout which the 26 i&a&sea in controve&sy
are scattered, has suffered large production and an average 11 per cent

"
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depletion of gas reserve as a whole, and since the Board has held in Crabb v.
Commissioner
(41 B. T. A. , 686) that if there be any production there can
be no "restoration to income" of depletion allowances, taxpayer contends it
is important to decide whether the whole 80,000 acres he owns in a body is
"the property" mentioned in Revenue Act of 1926, section 204(c)2, "In the
case of oil and gas wells the allowance for depletion shall be 27+s per centum
of the gross income from the property during the taxable year. " The Crabb
case is now before us on review, but not on the point for which taxpayer has
cited it. We express no opinion on that point, but assuming it well decided,
we hold that "the property" means generally each separate tract, if operated
by the owner, or each separate lease if leases are made. The allowance for
depletion, as distinguished from the mode of measuring it, is made (as it has
been in prior and later Acts) in the other sections defining deductions, section
214(9) for individuals and 234(8) for corporations, thus: "In the case
of mines, oil and gas wells, other natural deposits, and timber, a reasonable
* * * according to the peculiar conditions in
allowance for depletion
each case; such reasonable allowance in all cases to be made under rules and
regulations to be prescribed by the Commissioner with the approval of the
Secretary.
We think the power to define by regulation extends to the
provisions in section 264(c)2 touching the alternative percentage allowance
as a measure of the depletion, as well as the measure by cost or discovery
value. The expression "the property" in reference to percentage depletion
admitted of regulatory definition and Regulations 69 (1926), article 221, provided: "In general ' the property, ' as the term is used in section 204(c)2
and this article, refers to the separate tracts or leases of the taxpayer. " We
held the statute and the regulation, as to the owner of tracts which he
operated and leases which he worked, prevented his aggregating the properties (Vinton Petroleum Co. v. Commissioner, 71 Fed. (2d), 420). The present taxpayer seeks to distinguish that decision because he worked no property,
but only leased his ranch for others to work. We think that by leasing it in
separate parcels to different persons he separated it into as many different
properties as there were leases made. Each lease stands to itself, and both
lessor and lessee are equally bound so to treat it. There is a provision in
later regulations that where "two or more mineral properties are included in
a single tract or parcel of land the taxpayer's interest in such mineral properties may be considered to be a single 'property, ' provided such treatment
is consistently followed. " If it applies here at all there is no proof of the
consistent treatment by this taxpayer of his whole ranch as one mineral property; it rather appears that th'e leases have been separately dealt with. Each
of the 26 leases here involved is a separate property as respects depletion.
Turning to the main question, the taxpayer first urges that by the surrender
of the leases in 1936, unworked, no income was realized in that year and none
can be charged to him. It is not a good reply that Sneed got back the leasehold
interest in the land in 1936. If that be the ground of income, the value in 1936
of what he got back would be in question. And in truth he got nothing back;
the lease simply perished according to its original terms. The Commissioner's
position is not that he got land back but that the occurrences in 1936 developed
a change in status of so much of the money income received in 1926 as then
went untaxed because it stood for an anticipated depletion of his oil reserve,
and being a return of capital was not income subject to taxation.
It is too well
settied to require further discussion that when oil and gas reserves are leased
for bonus and royalty, the bonus is an advance royalty, and includes not only
gain which is income but also a return of capital about to be depleted which is
not income. The segregation of this return of capital is the purpose of all deAs to royalties, the depletion actually happens as the roypletion allowances.
alty accrues, so the present question can hardly occur. As to the bonus, the
depletion has not yet happened, and there was a question whether a deduction
therefor could be taken until it did happen. This court, in Herring v. Commissioner (70 Fed. (2d), 783), said not. The Supreme Court (293 U. S., 322) reversed, holding the depletion deduction ought to be taken out of the income when
the income is received and not when the anticipated depletion occurs. The
Court foresaw the question we now have in case the lease expires without any
actual depletion under it, but expressed no opinion on it. It did, however, say
there was no difference in substance between the percentage depletion allowance
in case of gas and oil wells and the cost basis depletion allowance which prior
to 1926 was the only way of measuring it, and which may still alternatively be
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resorted to if it is larger. The court asserted: "The nature and purpose of the
allowance is the same in both cases, " citing United States v. Dat. ota-5fontana
Oit Co. (288 U. S., 459, 467 [Ct. D 655, C. B. XII—1, 243 (1933) ]), where it was
said of the percentage allowance: "There is no ground for supposing that Congress by providing a new method for computing the allowance for depletion intended to break with the past and narrow the function of that allowance.
The
reasonable inference is that it &lid not and that depletion includes under the
"
1926 Act precisely what it included under the earlier Acts.
In fact in all the
Acts the allowance i8 authorized, as above pointed out, in identical words in
sections providing the deductions from income. Its measure is ai&vays set forth
in widely separated sections, whether by a percentage which is assumed to fairly
represent the return of capital, or by a calculation on the basis of cost and actual
removal of minerals.
The deduction for depletion from a bonus received never represents an actual
If the anticipated depletion does not occur
but always an anticipated depletion.
and it becomes certain it never will, it then becomes plain that what was thus
deducted is not a return of capital, but gain like the remainder of the bonus
paid. An adjustment is due. Should it be made by reopening the tax settlement for the year the bonus was received and the deduction taken? That would
But the limitation statutes, vvhich would prevent
be most logical and accurate.
it in this case, do not provide for it, and administrative convenience is against
it. The Commissioner from the very beginning, under the broad regulatory
power attached to every authorization of the deduction for depletion, solved the
problem by requiring an addition to income in the year when the status as income of the amount deducted becomes clear. The provision was carried forward
in the 1926 Regulations 69, article 216(d): "Upon the expiration, termination,
or abandonment, without the removal of any or all of the mineral contemplated
by the lease the lessor shall be required to restore to capital account the excess
of depletion theretofore allowable in respect of the bonus and royalty payments
over the actual depletion or loss in value sustained as a result of the operations
under the lease, and a correspo»ding amount mast be ret»rned a« income for
the year in &chich the lease ea'pire«, termi»ates, or ~'s abandoned. " In that year
(and since) there was added "(e) In lieu of the treatment provideR for in the
above paragraphs, the lessor of oil and gas wells may take as a depletion deduction * «27&/z per cent, " etc. It is argued that while the cost or discovery
value basis deduction is and always has been subject to (d) above quoted, the
meaning of (e) is that the percentage deduction is absolute and final. The
Commissioner's General Counsel did not think so when h& ruled upon the matter
1, page 98); but he
in 1935, after the decision in the Herring case (C. B. XIV—
held that the meaning of the Herring case, in connection with &lfurphp Oil Co. v.
—
8«met (287 U. S., 299 [Ct. D. 619, C. B. XII 1, 231 (1933) ]), which dealt with
a cost-basis depletion allowance and referred with approval to the regulation
under discussion, was that the deduction was the same in nature and purpose
however measured, and the regulation meant to treat them alike when the lease
This amounts to saying that (e) is in lieu of (a)
ended without production.
(b) (c) and of (d) perhaps so far as it speaks of a capital account, but not so
far as restoration to income is concerned. The percentage depletion allovvance
is more favorable to the taxpayer, as its choice in this and other cases shows.
It ought not to be made still more favorable by making it final in the case of a
The whole reasoning in the Herring case is that Congress inbonus dedu&tion.
tended to allow a simple measure of the deduction to be substituted for a complicated one, but to leave the nature of the deduction as fixed by the regulations
We adopt that view, Sneed took his deductions in 1926,
otherwise unchanged.
under the law and regulations then existing, and he is bound to restore them to
income in 1936 when it became certain that the supposition of a return of capital
was untrue, and they were revealed as pure gain,
The charging as inco&ne in 1936 of gain actually received in 1926 involves no
constitutional question. Under the sixteenth amendment, that which is not income can not be taxed as such, but there is no requirement as to the year in
which income shall be taxed. Congress could fix decennial periods instead of
annual ones. It has in general adopted the annual plan, but has authorized
either actual receipts and disbursements or accrual as the basis of the accounting. Qn the latter basis, there may be a difference of years in entering the items
on the account from what would have been true nn a basis of actual receipts and
But th&'se two bases are elastic, for in the Revenue Act of 1926,
disbursements.
section 200(d) which di«cts income and deductions to be accounted for in the
year roc& ivcd and paid or accrued, there is an exception: "Unless in order to
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clearly reflect income the deductions or credits should be taken as of a different
period. " Similar language occurs in the other Acts. The clear reflection of
income that ought to be taxed is the main object. (See Guaranty Trust Co. v.
Commissioner, 803 U. S., 498 at page 498 [Ct. D. 1827, C. B. 1988—
1, 258].) With
or without the aid of a regulation, there have been many cases of this so-called
"restoration to income" of a deduction taken in a prior year. On the accrual
basis, if a tax, or expense, or other deduction is taken one year as accrued, but
it turns out in another year that there was no such liability or a less one, the
matter is corrected by a charge to income as though there had been a recovery
back. (Charleston d W. C. Ry. Co. v. Barnet, 50 Fed. (2d), 342; Chlcayo,
R. I. Z P. Ry. Co. v. Commissioner, 47 Fed. (2d), 990; Nash v. Commissioner, 88
Fed. (2d), 477. ) So when on a cash basis a debt is deducted as bad and in another
year is collected in whole or in part, the matter is corrected not by going back
to the year of deduction, but by a charge to income in the later year. (Askin cf
Marine Co. v. Commissiones, 66 Fed. (2d), 776 [Ct. D. 806, C. B. XIII—1, 229
(1984) Putnam, Bank v. Commissioner, 50 Fed. (2d), 158 [Ct. D. 415, C. B.
X—2, 249 (1981)].) And when property is sold to be paid for in installments, and
only part of what is paid is returned as gain, but the property is gotten back
without any refund, so that all that was received turns out to be gain, the addition is made to income in the year the additional gain appears to be such. (Compare Walker v. Collector, 119 Fed. (2d), 58. ) So when a deduction for an exempt reserve is taken, and the reserve is released in a later year, the released
fund is taxed as income in the latter year though not earned then. (See Maryland Casualty Co. v. United States, 251 U. S., 842, 852; Conwnissioner v. Dallas
Title d Guaranty Co. , 119 Fed. (2d), 211. See also Wichita State Bank v.
Commissioner,
69 Fed. (2d), 595 [Ct. D. 847, C. B. XIII—2, 187 (1984)];
Marine Transport Co. v. Commissioner, 77 Fed. (2d), 177.) Even though the
applicable regulations be thought not wholly clear, we think 'the Commissioner's
action was just and justified.
It is further argued that since the Revenue Act of 1982, section 113(b) dealt
with adjustment of the basis for computing gain or loss in sales in respect of percentage and discovery value depletion allowances prior to 1932 without referring to the matter of leases ending without production, no adjustment for the
latter can bc had. We do not think our present problem is so related to the provisions of that section as to be affected by it. Neither a sale nor the cost basis
for computing gain or loss thereon is here involved.
In summation, we are of opinion that where there is omission or error in an
annual return, correction generally is to be made on that return within the
statutes of' limitations; but in special cases, because of misrepresented facts
creating an estoppel, the taxpayer in a later return may be held to those facts.
But where the return is correct on the facts as they were when it was made, but
occurrences in a later year alter the case, the adjustment is generally to be made
in the latter year. This does substantial .justice, gives more stability to the an.
nual tax settlements, escapes the complication of limitation statutes, and serves
administrative convenience.
This case comes within the latter rule.

];

Affirmed.

ARTIcLE 28 (m) —16: Charges to capital and to expense

in the case of oil and gas wells.

REVENIIE ACT OF 193B.

Applicability of option to expense drilling costs in connection with
various kinds of drilling contracts.
(See G. C. M. 28084, page 75.)
ARTIcLE 28 (m) —16: Charges to capital and

to expense

in the case of oil and gas wells.

REVENUE ACT OF

Applicability of option to expense
with various kinds of drilling contracts.

1936.
drilling

costs in connection

(See G. C. M. 28248, page 78.)
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SECTION 28 (o) . DEDUCTIONS FROM GROSS IN('OME:
CHARITABLE AND OTHER CONTRIBUTIONS.
ARTIULE

28(o) —1: Contributions

or gifts by individuals.

REVI'. NUE ACT OF 1936.

Contributions

to the Navy Relief Society.

(See I. T. 8550, page 104.)

—

SECTION 28(q). DEDUCTIONS I'ROM GROSS INCOME:
CHARITABLE AND OTHER CONTRIBUTIONS
BY CORPORATIONS.
ARTIGLE

28(q) —1: Contributions

or gifts by corporations.

REVENUE ACT OF 1936.

Contributions

to the Navy Relief Society.

(See I. T. 8550, page 104.)

—

SECTION 27(f). CORPORATION CREDIT FOR DIVIDENDS
PAID: DISTRIBUTIONS IN LIQUIDATIOiV.
ARTIcLF,

27(f) —1: Dividends

distributions

in liquidation.

paid credit for

1942—19—11088
Ct. D. 1556

—REVENUE ACT OF 1936 DECISIoiV OF SUPREME COURT.
1. DISTRIRUTIoNs IN LIqUIOATIoN —
CREIIIT FoR DIvIDFNDs PAm.

INCOME TAX

A corporation making a liquidating distribution to its parent corporation of cash and property constituting surplus earned after
February 23, 1913, is entitled, in computing its undistributed profits
tax, to a dividends paid credit under section 27 (a) arid (f) of the
Revenue Act of 1936 with respect to such distribution, even though
the liquidation complied with section 112!b)6 of that Act under
which no gain or loss to the distributee was recognized as a result
Section 27(f), relating to distributions in
of such distribution.
Secliquidation, standing alone, justifies the deduction claimed.
tion 27(h), which denies a dividends paid credit if any part of a
distribution is not a taxable dividend in the hands of the distributee, and section 116(h), which relates to distribution of a
taxpayer's stocl- or securities, are not applicable.
2. RROIII. ATIoNs VALinITY.
The provisions of article 27(f) —1 of Regulations 94, denying a
dividends paid credit under facts such as appear in this case, are
not only contradictory of the plain terms of section 27(f) of the
Reverrue Act of 1936, the language of which is direct and unambigulegislative provision and
ous, but attempt to add a supplementary
are accordingly invalid.

—

3. DscISIoNs AFFIRMED.
Decision of the United States Circuit Court of Appeals, Fourth
Circuit (122 k'ed. (2d), 361 (1941) ), affirming decision of the
United States Board of Tax Appeals (42 B. T. A. , 1020 (1940) ),
atfirmed.

()

27(f), Art. 27(f) —I.)
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(rug T. IIelvering,

0F THE UNITED STATES.

Commissioner of Internal Revenue, petitioner,
Alliance Corporation.

v. Crettit

States Circuit Court of Appea)s for the
Fourth Circuit.

On petition for writ of certiorari to the United

[April 27, 1942.]
OPINION.

Mr. Justice RoBERTs delivered the opinion of the Court.
The Commercial Credit Co. , a Delaware corporation, acquired and owned
over 99 per cent of the capital stock of the respondent, a New York corporation actively engaged in business.
In 1986 the respondent's stockholders and
directors resolved to liquidate the corporation and to make distribution to
its stockholders in liquidation.
Part of the distribution so made in 1986 was
of cash and property constituting surplus earned after February 28, 1918, of
the value of $950,784. Of this Commercial Credit Co. 's share was $947, 228.
Further distributions were made in 1987 and final distribution in 1988, and
The liquidation complied with the prothe corporation was legally dissolved,
visions of section 112(b)6 of the Revenue Act of 1986,' under which no gain
or loss for tax purposes was attributable to Commercial Credit Co. as a result
of the distribution.
That corporation did not, in 1986, distribute to its stockholders any of the distribution received by it from the respondent and did not
apportion or allocate any part thereof to the respondent.
The question is, to what dividends paid credit is the respondent entitled
under the applicable sections of the Revenue Act of 1986.s
By section 14 there was imposed for the first time a tax upon "undistributed
net income. " In order to compute the base for this levy the dividends paid
credit is to be deducted from adjusted net income.
Section 27 deals with the credit for dividends paid. Subsection (a) provides
that, for the purposes of Title I of the Act, the dividends paid credit Shall be
the amount of dividends paid during the taxable year. Each of the additional
subsections deals with a separate topic relating to the computation and allowance of the credit. The only ones here of importance are (f) and (h).
DIsTRIBUTIoNs IN LIQUIDATIQN.
In the case of amounts distributed in
liquidation the part of such distribution which is properly chargeable to the
earnings or profits accumulated after February 28, 1918, shall, for the purposes of computing the dividends paid credit under this section, be treated as a
taxable dividend paid.
(h) NDNTAxABLE DIBTRIBUTIoNs. If any part of a distribution (including
stock dividends and stock rights) is not a taxable dividend in the hands of
such of the shareholders as are subject to taxation under this title for the
period in which the distribution is made, no dividends paid credit shall be
allowed with respect to such part. "
The taxpayer insists that the distribution in question is governed by the provisions of (f). The Government asserts that it is not, for these reasons: that
the phrase "which is properly chargeable to the earnings or profits accumulated
after February 28, 1918," takes the distribution out of the purview of the
section; that (h) denies the benefit of (f) to the taxpayer if the money or property transferred is not taxable to the distributee; that the policy of the Act, and
the purpose underlying provisions other than section 27, require that (f) be
not construed as permitting the credit where the distribution gives rise to no
tax upon the distributee, and that an applicable regulation precludes the credit.
The Government's second contention has been sustained by the Circuit Court
of Appeals for the Fifth Circuit, ' but both the first and the second have been
overruled by the Circuit Court of Appeals for the Second Circuit, ' and by the
Board of Tax Appeals and the court below in the instant case.' In view of
the confiict we granted certiorari.

"(f)

—

—

Stat. , 1646, 1679.
' 49
Sections 14. 27, and 112.

s
&

~
&

(49 Stat. , 1646, 1655, 1665, 167S.)
Centennial Oil Co. v. Tttornae (109 Fed. (2d), 659; Hutcheson,
Commissioner v. Fag Iffg. Corporation (122 Fed. (2d), 443).
42 B. T. A., 1020; 122 Fed. (2d), 361,

Z. , dissenting).
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I. Although a distribution in liquidation of earnings which accrued subsequeni. lv to February 28, 1918, does not constitute a dividend in the
proper sense
'
of
~

the term, subsection (f) categoricallv declares that a
distribution, to the extent it is composed of such earnings, shall, liquidating
for the purposes of
comPuting the dividends paid credit "be treated as a taxable dlridead paid, "
Piainlv the section intends that a distribution of such earnings shall be considered a dividend.
Further it provides that the distributing corporation
use the amount in computing its credit for dividends paid. And, to put may
the
matter bevond cavil, the section also says that the distribution shall be treated
as the payment to the distributee of a tax'able dividend.
'I'he Government, however, contends that the clause
"properly chargeable to
the earnings or profits accumulated after February 28, 1918," means properly
chargeable to the distributee as such earnings or profits. The argument has,
we think, rightly been rejected by all the courts which have considered it.
The line drawn in all of the Revenue Acts between profits accumulated before
the enactment of the first income tax Act and after that date for distinguishing capital and income furnishes the reason for the insertion of the clause in
subsection (f), Section 27 deals with a credit to the distributing corporation
and the phrase finds its proper office in limiting the amount of the distribution
in liquidation which may be considered a dividend from earnings or profits as
distinguished from one composed of capital. We, therefore, conclude that (f),
standing alone, justifies the deduction claimed by the respondent.
2. It is urged that the sweeping provision of (h) precludes the application
of (f) in the circumstances disclosed, because (h) denies the credit unless the
amount distributed is taxable to the distributee.
By concession the distribution here does not result in gain or loss to the parent company.
The argument is in effect that (h) creates an exception to the rule formulated by (f).
As above said, each of the subsections of section 27 deals with a specific
and particular topic. Subsection (f) deals with "distributions in liquidation"
while subsection (h) deals with "nontaxable distributions.
If (f) applies
in this case, (h) is left to cover a substantial field of other sorts of distributions. We should, of course, read the two sections as consistent rather than
conflicting, if that be possible. Here it is not only possible but begets no
absurd or impractical result. We hold that (h) is not applicable to the facts
of this case and that (f) is.
8. The petitioner points oui. that the Revenue Act of 1986 introduced a new
earnings in order to prevent a taxpayer from
policy, to tax undistributed
untaxed surplus by forcing the payment of dividends which
accumulating
This is true, but it is also
become taxable in the hands of the distributee.
true that the Act made distributions to parent corporations nontaxable in order
It was avowedly for this
to encourage the simplification of corporate structures.
reason that section 112(b) 6 provided that no gain or loss to the parent companv
should in such ease be recognized, and it may well be that subsection (f) of section
27 was inserted with the same purpose. The Government insists that as section
115(h)' provides that a distribution of the taxpayer's stock or securities, or those
of another corporation, shall not be considered a distribution of earnings or profits
of the taxpaver if no gain to the distributee from the receipt of such stock or
securities is recognized by the law, subsection (f) must be read in the light of the
policy thus declared by section 115(h). The latter sectio~ is irrelevant to this
controversy because the distribution here was in property and money and not in
stock or securities. Section 115(h) was amended in 1938 subsequent to the consummation of the transaction here in question to include money or property, but
we can not, as thc Government suggests, read into the section, as it stood when
the transaction took place, an intent derived from the policy disclosed by the

"

—

subsequent amendment.
We shall not burden

this opinion by extended reference to the legislative
history of the Act of 1936. It is enough to say that it is inconclusive and, to
the
arguments of both parties. But whatever may be
some extent, supports
said of the policy behind the statute's provisions, we are not at liberty to
disregard the direct and unambiguous language of subsection (f).
4, Treasnry Regulations 94, article 27(f), declare that one making a liquidating distribution of earnings accumulated since k'ebruary 2S, 1918, must be
denied the dividends credit in respect of such distribution unless the amount
distributed is taxable in the same year to the distributee, but further provides
~FIenmieh v. Hefimana (276 U. S., 233 [T. D. 4217, C. B. VII —2, 238 (1928) I).
'49 Stat'. , 1688.

I 101, Art. 101—1.]
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that if the distributee, in that year, makes a distribution which entitles it
to a dividends credit it may allocate a proper proportion thereof to the distributor of the liquidating dividend.
It is insisted that the situation presented
to the Treasury by the various provisions of the Revenue Act of 1936 was
confused and complex and the adoption of the regulation was proper in the
circumstances and should control.
In view of what we have said as to the plain meaning of subsection (f),
we think that no complexity or confusion is discoverable and that the regulation not only was contradictory of the plain terms of the subsection but atlegislative provision, which could only have
tempted to add a suluilementary
been enacted by Congress. We hold, therefore, that the court below was right
in refusing to give effect to the regulation.
The judgment is affirmed.
The CIIIEF JvsTIGE took no part in the consideration or decision of this case.
Nr. Justice BLAcE, Ilr. Justice REEn, and Mr. Justice DovuIAs dissent. They
are of the opinion that since article 27(f) of TI'easury Regulations M resolves
the ambiguities between section 27(f) and section 27(h) of the Revenue Act
of 1936 it is a valid interpretative regulation and a proper exercise of the
rule-making authority.

—

PERIODS AND METHODS OF ACCOUNTING.

PART IV. ACCOUNTING

—

SECTION 44. INSTALLMENT BASIS.
44—
4: Deferred-payment sale of real property

ARTIcLE
not on installment

plan.
REVENUE ACT OF 1936.

Regulations

94, amended.

(See T. D. 5113, page 88. )

—

PART V. RETURNS AND PAYMENT OF TAX.

—

SECTION 55. PUBLICITY OI' RETURNS.
REVENUE ACT OF 1936.

Regulations governing the inspection of corporation statistical
transcript cards by the OfFice of Price Administration.
(See T. D.
5120, page 97.)

—

SUBTITLE C. SUPPLEMENTAL PROVISIONS.
SUPPLEMENT

—

A. RATES OF TAX.

—

SECTION 101. EXKMPTIOiNS FROM TAX
ON CORPORATIOiNS.

ARTIULE

101—1: Proof of exemption.
REVENUE ACT OF 1936,

Proof required
5125, page 101.)

for certain classes of corporations.

(See T. D.
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101 (6) —1: Religious, charitable, scientific,
literary, and educational organizat, ion&s and community chests.
REVENUE ACT OI' 1966.

Corporation

organized for the purpose of, and engaging in, busi(See G. C. M. 23063, page 103.)

ness activity.

101 (6) —1: Religious, charitable,
literary, and educational organizations
munity chests.

A. RTIcLE

REVENULr

Navy Relief Society.

SUPPLEMENT

(See

scientific,
and com-

ACT OF 1966.

I. T. 3550, page

B.—
COMPUTATION OF

104.)

NET INCOME.

—

SECTION 112(b). RECOGNITION OF GAIN OR LOSS:
EXCHAViGES SOLELY IN KIND.

112(b) (5) —1: Transfer of property to
corporation controlled by transferor.

ARTIcIE

1942-24-11125
Ct. D. 1560

—REVENUE ACT OF 1966—DECISION OF SUPREME COURT
ExcHANGE oF BQNDs oF BANITRUPT
1. GAIN oR Loss —
—PRGPERTY INcLUDEB EqUIFoR STocK IN NEw

INCOME TAX

CGRPDRATIGN

'

CCRPGRATION

TARLE INTEREsT.

The taxpayers, owners of bonds of a subsidiary corporation which,
with its parent, filed petitions in bankruptcy, received in exchange
for their bonds common stock and income bonds of a new company
organized pursuant to a plan of reorganization under section 77B of
the Bankruptcy Act. Under such plan the new company was to receive the assets of the debtor corpor:ition; the stockh&&lders of the
latter were to receive no interest iu the new corporal. ion, but in exchange for their stock were to receive warrants for purchase of
shares of the new corporation; the new company was to assume the
obligations of the bonds of tlie parent and to issue income bonds
and common stock in exchange for bonds of the subsidiary.
Held:
Under the facts, the transaction &net the requirements of section
112(b)5 of the Revenue Act of 1036 and no gain is recognized althougli the fair market value of the new securities exceeded the basis
of the old. Xvhen stockholders are excluded and creditors of an
insolvent corporation become stockholders of the neiv corporatioii,
the ownership of the equity in the debtor corporation effectively
passes to the creditors at least when bankruptcy proceedings iv& re
instituted, and "property" as used in section 112(b)5& inclu&ies
such an equitable interest.
A beneficia oivner of, or equitable
claimant to, property is not precluded from consummating an exchange which qualifies under section 112(b);& merely because the
actual co&iver;inc& is made by his trustee or title holder. This conclusion is supported by the legislative history of section 112(b)5.
2. DECISION AFFIRMED.
De& isiou of the United Stiites Circuit Court of Appeals, Tenth Circuit (1941) (112 Fed. (2d), 380), affirming decision of the United
States Board of Tax Appeals (1040) (42 B. T. A. , 478), afiirmed.
474918' 42
7

—

$

112(b), Art. 112(b) (5)—1.]
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Commissioner

T. Helvering,

Commissioner

guy T. Helvering,

Commissioner

Guy

On writs

STaTEs.

of Internal Revenue,
Investors, Inc.

petitioner,

v. Cement

of Internal

Revenue,

petitioner,

v. James Q.

of Internal

Revenue,

petitioner,

v. James Q.

Newton Trust.
Netvton,

Jr.

of certiorari to the United States Circuit Court of Appeals for the Tenth Circuit,

[June 1, 1942.]
OPINION.

Mr. Justice DOUoLas delivered the opinion of the Court.
The issue presented by these cases is whether under section 112(b)5 of the
Revenue Act of 1986 (49 Stat. , 1648, 1678, 26 U. S. C., section 112(b) 5) the gain
of the taxpayers from the transactions in question should be recognized.
The taxpayers owned first mortgage bonds of Colorado Industrial Co. which
was a wholly owned subsidiary of the Colorado Fuel dt Iron Co. The bonds were
After
guaranteed both as to principal and interest by the parent company.
defaults on these bonds and on other bonds issued by the parent company each
company filed a petition under section 77B of the Bankruptcy Act. A plan of
reorganization was formulated by committees of the security holders. It provided for the formation of a new company to which all the assets of the two
The new company would assume the
debtor companies would be transferred.
obligations of the bonds of the old parent company, Colorado Fuel dt Iron Co. , and
issue income bonds and common stock in exchange for the bonds of the old
subsidiary company, Colorado Industrial Co. The stockholders of the debtor
companies would receive no interest in the new company; but in exchange for
their stock they would receive warrants for the purchase of shares of the new
company. Approval of the plan by the requisite percentage of security holders
was obtained. The plan was confirmed by the court in April, 1986, and was
as follows: The debtor companies, the bankruptcy trustee,
duly consummated
and the trustee under the indenture securing the bonds of the old subsidiary
The new
company conveyed the assets of the debtors to the new company.
securities were issuable to or on the order of the reorganization managers who
were acting, as stated in the plan, as "agents" of the security holders. The
reorganization managers ei'fected an exchange of the old securities for the new ou
or about September 1, 1986. Immediately after the consummation of the plan all
of the issued shares of the new company (552, (i60 shares of common out of an
authorized issue of 1,000, 000 shares) belonged to the former holders of the
bonds of the old subsidiary company. Xo stock was issued by the new company
to other parties until October, 1986, when 87 shares were issued on exercise of the
warrants.
By June, 1988, only 465 shares had been issued to holders of the
warrants.
Each of the taxpayers in these cases exchanged his Colorado Industrial Co.
bonds for income bonds and common stock of the new company.
In each case
the fair market value of the new securities exceeded the basis of the old. The
Commissioner determined deficiencies on the ground that the profit from the exchange was a taxable gain. The Board of Tax Appeals held for the taxpayers.
(See 42 B. T. A. , 478. ) The circuit court of appeals athrmed (122 Fed. (2d), 880,
416) holding, inter alia, that the exchange met the requirements of section
112(b)5. 1Ve granted the petitions for certiorari because the application of
section 112(b)5 to receivership or bankruptcy reorganizations raised important
problems in the administration of the income tax law.
It is plain from Helvering v. Southtcest Consolirlatett Corporation (815 U. S,,
[Ct. D. 1514, page 290, this Bulletin] ), which involved identical definitions of the
term "reorganization" as are involved here, that this transaction does not meet
the requirements of section 112(g)1(B) of the 1986 Act. ' The assets of the old
i ln EIetvering v. Southwest Consolidated Corporation, supra, no question as to the applicability of section 112(b)5 was involved.
The only question raised or considered by the
Board or the circuit court of appeals or passed on by this Court ives whether or not the
transaction in question qualified as a "reorganization" under section 112(g)1 of the

—

19S4 Act.
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companies were not acquired in exchange "solely" for voting stock of the new
company, since income bonds and warrants were also issued. It is also clear
that the requirements of section 112(g)1(C) were not satisfied since clause C
"contemplates that the old corporation or its stockholders, rather than its creditors, shall be in the dominant position of ' control ' immediately after the transfer and not excluded or relegated to a minority position. " (I&i., page
) But
it does not necessarily follow that section 112(b)5 is inapplicable.
Section 112(b)5 provides:
"No gain or loss shall be recognized if property is transferred to a corporation
by one or more persons solely in exchange for stock or securities in such corporation, and immediately after the exchange such person or persons are in control of the corporatio~; but in the case of an exchange by two or more persons
this paragraph shall apply only if the amount of the stock and securities received
by each is substantially in proportion to his interest in the property prior to the
exchange. "
"Control" is defined in section 112(h) to mean
"the ownership of stock possessing at least 80 per centum of the total combined
voting power of all classes of stock entitled to vote and at least 80 per centum
of the total number of shares of all other classes of stock of the corporation. "
If it may be said that property was transferred by the bondholders to the new
corporation, then the other requirements of section 112(b)5 were satisfied. For
the bondholders, as owners of all of the outstanding shares of the new corporation were in "control" of it "immediately after the exchange. " A. nd it has not
been disputed that the stock and income bonds acquired by each bondhol&ler were
substantially in proportion to his interest in the assets of the debtor companies
prior to the exchange. Petitioner, however, maintains that the only transfer
within the meaning of section 112(b) 5 was effected by the debtor companies, the
bankruptcy trustee, and the indenture trustee; and that the exchange of the bonds
for the new securities was merely part of the mechanics for consummation of the
plan and not an exchange by which "property" was transferred to the new
corporation.
Though we agreed with the latter proposition, it would not neces.
sarily follow that the requirements of section 112(b) 5 were not met.
In case of reorganizations of insolvent corporations the creditors have the right
to exclude the stockholders entirely from the reorganization plan. When the
stockholders a. re excluded and the creditors of the old co&npany become the stockholders of the new, " it conforms to realities to date their equity ownership" from
the time when the processes of the law were invoked "to enforce their rights of
full priority. " (Helverintt v. alabama Asphaltic Limestone Co. , 315 U. S.,
[Ct.
D. 1542, page 214, this Bulletin]. ) Under that approach the ownership of the
equity in these debtor companies effectively passed to these cr& ditors at least when
But however their interest in the propsection 77B proceedings were instituted.
erty may be described, it clearly was an equitable claim in or to it. It was that
equitable interest with which the plan dealt. The transfer of the properties of
the debtor companies to the new corporation was made pursuant to that plan.
The plan was approved by the requisite percentage of these creditors, as required
by section 77B(e)1 of the Bankruptcy Act. Thus it is fair to say that the property transferred was property in which the creditors had an equitable interest
and that the transfer was made with their authority and on their behalf. Certainly "property " as used in section 112(b) 5 includes such an interest in property.
And we see no reason to conclude that a beneficial owner of, or equitable claimant
to, property is precluded from consummating an exchange which qualifies under
section 112(b)5 merely because the actual conveyance is made by his trustee or
title holder. In situations comparable to this one the Board of Tax Appeals has
held that section 112(b)5 is applicable.
(Leckie v. Commissioner, 87 B. T. A. ,
252; Ifiller &f Paine v. Commissioner, 42 B. T. A. , 586. Cf. Rockford B& ick &f. Tile
Co. v. Commissioner, 31 B. T. A. , 587. ) We accept its view.
The legislative history of section 112(b)5 supports that conclusion.
Section
112(b)5 and the "reorganization" provisions are rather closely related. (See
I\filler, Hendricks, and Everett, Reorganizations and Other Exchanges in Income
Taxation (1981), ch. 6. ) While the "reorganization" provisions are restricted to
intercorporate transactions, section 112(b)5 is not so confined, since the phrase
"one or more persons" includes "individuals, trusts or estates, partnerships and
(Treasury Regulations 04, article 112(b) (5) —1.) But there is no
corporations.
indication that the "reorganization" provisions were designed as the exclusive
method of deferring recognition of gain or loss in all cases of corporate read]ustThe history of section 112(b) 5 makes clear that it too
ments or reorganizations.

—.

—

"

$
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was designed to function in that field (American Compress ct Warehouse Co. v.
Bende&', 70 Iced. (2d), 655, 657—658) and to permit deferment of gains or losses
where "there has been a mere change in the form of ownership" or where the taxpayer has not "closed out a losing venture. " (Portland Oil Co. v. Commissioner,
109 Fed. (2d), 479, 488. ) Section 112(b)5 derives from section 202(c)3 of the
1921 Act. (42 Stat. , 229, 230. ) Its legislative history shows that it was designed
to permit "readjustment. s " ' without present recognition of gain or loss by allowing property to be transferred to a controlled corporation by an individual, a
partnership, a corporation, or others. ' (See Hearings, Senate Committee on
Finance, proposed Revenue Act of 1921, Sixty-seventh Congress, first session, May
9-27, 1921, pages 536-537, 546, 557—558; Magill, Taxable Income (1936), pages 123181.) If a transaction meets the requirements of section 112(b)5, the basis of the
property in the hands of the acquiring corporation is the same as it would be
in the hands of the transferor.
(Section 118(a)8.) (See P. A, Birren d. Son,
Inc. , v. Commissioner, 116 Fed. (2d), 718. ) A similar result obtains in case of a
transaction which qualifies as a "reorganization.
(See section 113(a)7(B).)
(Miller, HenAnd the theory underlying the two basic provisions is the same.
dricks, and Everett, op. cit. , pages 304, 404; S. Rept, No. 398, Sixty-eighth Congress,
first session, Committee Reports on the Revenue Acts, 1913—1938, C. B. 1939—1
(Part 1), pages 2i8-279. ) The close relationship between section 112(b) 5 and the
"reorganization" provisions is further evidenced by the fact that they overlap to
a degree. Thus a transaction which meets the requirements of clause B or clause
C of section 112(g) 1 may also qualify under section 112(b)5. In short, the "reorganization" provisions do not furnish the exclusive methods for securng a deferment of gains or losses arising out of transactions popularly known as corporate
The instant transaction comes fairly within
readjustments or reorganizations.
the family of business readjustments for which section 112(b)5 was designed.
Hence the fact that it can not meet the statutory standards of a "reorganization"
does not necessarily mean that it can not qualify as an " exchange, " any more than
the failure to satisfy one clause of the "reorganization" provisions means that
none can be satisfied.
But the argument seems to be that even though there was an "exchange"
which met the requirements of section 112(b)5, there was nevertheless a gain
which is taxable. That gain, it is suggested, arose from the acquisition by the
taxpayers of their equitable interest in the properties in substitution for their old
bonds. And it is argued that unlike the situation which obtains under the
"reorganization" provisions (Eelvering v. Alabama Asphaltic Limestone Co.,
supra), section 112(b)5 covers only the exchange itself and not the antecedent
Thus the contention seems
steps in connection with a plan of reorganization.
to be that since a gain arose from a transaction which was separate and distinct
from and anterior to the exchange of property for the new securities, it must
be recognized under the general rule of section 112(a). We express no view on
The deficiencies were not assessed on that transaction but
that contention.
only upon the exchange of stock and securities in the new corporation for bonds
of the old. We will not consider here for the first time the question whether a
tax liability may have been incurred under section 112(a) by reason of the
earlier transaction, a question not fairly within the issues as framed by the
Commissioner and hence not decided below. (Cf. Helvering v. Wood, 309 I7. S„
344, 349. )

"

Afilrmed.

—

SECTION 113(a). ADJUSTED BASIS FOR DETERMINING
GAIN OR LOSS: BASIS (UNADJUSTED) OI' PROPERTY.
ARTIOI, E

118(a) (2) —1: Property transmitted

December 31, 1920.

by gift after

REVEXI;E ACT OF 1936.

Regulations 94, amended.

' H.

(See T. D. 5137, page 110.)

Rept. Xo. 330, Sixty-seventh Congress, first session; S. Rept. Xo. 275, Sixty-sevrnth
Congress, first session, Committee Reports on the Revenue Acts, 1913—
1938 (C. B. 1939-1
(Part 1), pages 173—178, 188—189.
' For the result which would otherwise obtain in such situations see Insurance Ã Title
Guarantee Co. v. Commissioner (36 Fed. (2g), 842 [Ct. D. 155, C, R. IX-1, 379 (1930) l),
and casse cited.
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113(a) (3)-1: Transfer in trust after December

31r 1920.

REVENUE ACT OF 1936.

Regulations 94, amended.

(See T. D. 5137, page 110.)

—

SECTION 115. DISTRIBl. TIOXS BY CORPORATIONS.
ARTIULE

115—7: Stock dividends.
REVENUE ACT OF 1936.

Regulations

94, amended.

(See T. D. 5110, page 160.)

—

SECTION 117. CAPITAL GAINS AND LOSSES.

1: Meaning

ARTICIE 117—

of capital assets.
REVI. NT'E ACT OF 1936.

Gain from "retirement" of Chicago Joint Stock Land Bank bonds.
I. T. 3531, page 2'23. )

(See

ARTICI. E

117—1:Meaning of capital assets.
REVENI:E ACT OI 1936.

Acceptance by creditor of voluntary conveyance of property, including property pledged as security for the debt, in partial or in full
satisfaction of the unpaid portion of the indebtedness; I. T. 3121 (C. B.
1937—2, 138) modified and I. T. 3167 (C. B. 1938—1, 190) revoked.
(See
I. T. 3548, page 74. )

—

SUPPLEMENT C. CREDITS AGAINST TAX.

—

SECTION 131. TAXES OF FOREIGN COUNTRIES A'XD
POSSESSIONS OF UNITED STA'I'ES.
ARTIcLE 131—
8: Limitations

on credit for foreign taxes.

REVENUE ACTS OF 1936 AND 1937.

Credit alloIvable to domestic corporation for taxes paid by foreign
subsidiary.
(See Ct. D. 1561, page 161.)

] 145, Art.

145-1.]

—

SUPPLEMENT D. RETURNS AND PAYMENT OF TAX.

—

SECTION 145. PENALTIES.

1: Penalties.

ARTIOLE 145—
INCOME TAX

—REVENUE ACTS OF 1932, 1934, AND

—

1. EvAsloN

1N9-4 —10961
Ct. D. 1537

—

1936 DECISION OF SUPREME

COURT.

— —

oF TAX INDIcTMENT FDB CDNsPIRAcY To VIDLATE, AND FCB
VICLATIDN oF) FEDEBAL STATUTE DISTRIBUTIoN 0F CDRPQBATE
DIYIDENDs UNDER GUISE oF CCMMIssloNs
SUBMIssloN To JURY
oF QUEsTIoN oF REASONABLENEss 0F ALLowANcE FQR PERsoNAL
SERVICES SUFFICIENCY OF EVIDENCE.

—

In the prosecution of certain shareholders and executives of a
corporation for conspiracy to violate, and for violation of, section
145 of the Revenue Acts of 1982, 1984, and 1986, in attempting to
evade Federal income taxes of the corporation through a fraudulent scheme whereby, under the guise of paying commissions, which
were deducted from gross income, the corporation distributed dividends deduction of which the statute does not permit, it was not
error to submit to the jury the question of whether or not the
defendants willfully attempted to make unreasonable allowances for
personal services, where from the evidence it appeared that some
such services were performed.
The evidence was suf5eient to afford
the jury a rational basis upon which to conclude that the sums
deducted as "commissions" were more than a reasonable allowance for compensation for the services rendered.
2. CONSTRUCTION OF PENAL STATUTE.
Section 145 of the Revenue Acts of 1982, 1984, and 1986, standing
alone, are not vague nor do they delegate policy-making powers to
either court or jury. The mere fact that a penal statute is so
framed as to require a jury upon occasion to determine a question
of reasonableness is not sufiicient to make it too vague to afford a
practical guide to permissible conduct.
SUPREME CDURT 0F TIIE UNITED STATEs.

The United States of America, petitioner, v. James M. Ragen.
The United States of America, petitioner, v. Arnold W. Krase.
The United States of America, petitioner, v. Lester A. Krnse.
On writs of certiorari to the United States Circuit Court of Appeals for the Seventh Circuit

[January 5, 1942.]
OPINION.

Mr. Justice BLACE delivered the opinion of the Court.
Section 145 of the Revenue Act of 1982 provides that "any person who willfully attempts in any manner to evade or defeat any tax imposed by this title
or the payment thereof, shall, in addition to other penalties provided by law, be
guilty of a felony s * s." (47 Stat. , 217.) (There are identical provisions in
the Revenue Acts of 1984 and 1986.) (48 Stat, 725; 49 Stat. , 1708.) Petitioners
were indicted, tried, and convicted in the district court for conspiracy to violate,
and for violation of, this provision. The circuit court of appeals, one judge dis(United States v. j)folashy, 118 Fed. (2d), 128.) Because
seating, reversed.
questions of importance in the enforcement of this criminal statute and the administration
of the revenue laws were raised, we granted certiorari. (818
U. S., 557. )
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In computing net corporate income subject to tax, a deduction is permitted for
the ordinary and necessary expenses paid or incurred during the taxable
year in carrying on any trade or business, including a reasonable allowance for
salaries or other compensation for personal services actually rendered
(Sec. 28(a), Revenue Acts of 1982, 1934, and 1936.) (47 Stat. , 179; 48 Stat. , 688;
49Stat. , 1658.) "Dividends" distributed from netcorporateprofits
are notallowable deductions. But "commissions,
if incurred as necessary business expenses
and as a reasonable allowance for personal services actually rendered, are deductible from gross income. The larger the allowable deduction the smaller are the
net taxable income and the tax imposed. The first four counts of the indictment
set out attempts by the defendants to evade income taxes of the Consensus Publishing Co. for the years 1988 to 1936, through a fraudulent scheme whereby,
under the guise of paying commissions which were deducted from gross income,
the corporation distributed dividends deduction of which the statute does not
permit. The fifth count sets out a conspiracy to accomplish similar results for
the years 1929 to 1936.
After an examination of the evidence in the record including numerous exhibits,
we are satisfied that the jury could justifiably have found the following facts
to be true:
The Consensus Publishing Co. , an Illinois corporation, was organized in 1929
to carry on the business of preparing "run-down" sheets, daily bulletins containing information on horse racing, and selling the. m to bookmakers.
The original
stock ownership was distributed among Arnold Kruse (20 shares), James Ragen,
Sr. (20 shares), William Molasky (80 shares), and Cecelia Investment Co. (80
shares), a holding company controlled by Moses Annenberg, the dominant figure
in several other corporations which were engaged in enterprises connected with
betting on horse races. Kruse and Ragen were executives in other Annenberg
Molasky alone lived in St. Louis, where Consensus conducted its
companies.
principal business operations, but he delegated to one Gordon Brooks, an employee
of another corporation owned by Molasky, the job of collecting receipts, preparing
records and reports, and supervising printing for Consensus, work which took
Brooks an hour and a half a day on the average except for the one day each
week when the preparation of operating reports for the Chicago ofhce required
about three hours.
For several years Consensus made a weekly distribution of money to its shareholders in direct proportion to their holdings.
In the period covered by the
indictment, only the 80 per cent of the distribution going to Cecelia Investment
Co. was treated as dividends in Consensus' tax returns.
The remaining 70 per
cent, although referred to in some of the corporation's confidential weekly reports
to stockholders during the period as "dividends, " was nevertheless in its income
tax return deducted from gross income as "commissions. " The deductions thus
claimed were $10,761 in 1929, $62, 961 in 1930, $64, 791 in 1931, $57,255 in 1982,
$54, 588 in 1938, $60, 172 in 1934, $76, 714 in 1985, and $119,756 in 1936. The bookkeeping system under which 70 per cent of ibe funds remaining after payment of
expenses was charged as commissions was set up in 1929 in accordance with
instructions from Arnold Kruse.
In 1984, Kruse, having learned of a decision of the Board of Tax Appeals that
distributions of profits as commissions would not be allowed as a deductible
expense if made in accordance with stock holdings, set in motion a series of
transactions retroactively modifying the relationship between Consensus and its
stockholders.
He directed an employee to destroy the original stock book of the
company, issue new stock certificates bearing the date of incorporation (September 18, 1929), and then immediately to cancel the new certificates and issue a
single certificate for 100 shares to the Cecelia Investment Co. In 1985 or 1936,
Kruse ordered the drawing up of written yearly contracts of employment for the
several years from 1980 on between Consensus and the individuals to whom
"commission" payments had since the inception of the company been made. In
each contract, the compensation was to correspond identically with the amount
that had already actually been paid.
Except for delays in destroying the original stock book and the original stock
certificates, this plan was promptly carried out. Moreover, corporate minutes
were drawn up, appropriately back dated, vvhich set out the stock "issue" and
the employment contracts as if they were actual events contemporaneous with the
false dates of recording.

"all

"

$
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Among the bark dated contracts were several between Consensus and the
These together with a back dated
respondent Lester Kruse, son of Arnold.
assignment by Arnold to Lester of his "contract of employment" with Consensus
were to afford ostensible documentation of a shift to Lester, after March, 1933,
of the share that had formerly gone to Arnold. ' Similarly, after 1031, Consensus paid the share that had formerly gone to Ragen to Ragen's son. Here,
too, a set of back dated papers documenting the shift was fabricated. After
their sons became the nominal recipients of commissions, Kruse and Ragen
Kruse, for example,
continued to be connected with the affairs of Consensus.
directed the creation of the spurious papers and records already described, and
signed "commission" checks of
Ragen from time to time at least until 1035
Consensus which were paid in regular course. '
If, from the foregoing and other supporting evidence in the record, the jury
could have found that any one of the defendants had, with the intentional
cooperation of the others, received "commissions " without rendering any
services whatsoever, it would have been possible for the trial judge to have
submitted the ease to the jury without calling upon it to decide any questions
of reasonableness of compensation for services actually rendered.
If, however,
each defendant had performed some service for the corporation, the jury would
"
commissions
had intentionally
have had to consider whether or not the
been made excessive so that a portion of payments made in the guise of meetThere was eviing expenses actually constituted a distribution of dividends.
dence which, if believed, tended to establish that each defendant had performed
some service, although of an irregular and undefined nature.
Hence, it seems
to us entirely proper for the trial jurlge to have submitted the ease to the jury
with a charge not necessarily calling for a determination
of whether all or
none of the "commissions" paid to each defendant were dividends, but permitting a. determination of whether the "commissions" were intentionally made
to include substantial amounts which should have been treated as dividends.
Upon such a charge, ' the jury found Arnold Kruse and Ragen guilty on all five
counts, and Lester Kruse guilty on counts 4 and 5.'
In the charge as given, the circuit court of appeals found reversible error.
The gist of the court's argument is contained in the following excerpt from
the opinion:
"% e have reached the conclusion that where a statute permits a reasonable
deduction for services, a criminal prosecution ean not be maintained by proof
other than that such services were not rendered.
It is not sufficient to allege
or prove that a deduction claimed for services is unlawful because the amount

"

'Or to his wife. From August, 1932, to March, 1933, Consensus distributed 20 per cent
of its earnings to Xirs. Arnold Kruse. No explanation is apparent in the record.
' Because of this and other circumstances showing Ragen s continued participation in the
affairs of Consensus, we conclude that the argument, separately made on his behalf, that
there was insufficient evidence to establish his connection with any scheme to evade taxes,
is without merit.
s The crucial portions of the district judge's charge to the jury are as follows:
"If these sums distributed were distributed as a part of the profits of the corporation,
then they should have been accounted for in the income tax report to the Consensus comand upon that the corporation should have paid a tax, which it did not.
pany
" lf,asonprofits
the other hand, they were intended to and represented actual bona fide coinpensation to employes of this corporation in the ordinary operation of its business; in other
words, if they inhere ordinary and necessary expenses of the operation of the business, then
they were properly deductible as they mere deducted and no tax was due upon them.
Wr are concerned only with the question of whether these ruen have entered into a conspiracy, into a scheme whereby as a result this corporation, the Consensus company, under
the guise of cominissions, distributed to its shareholders sums that actually represented a
division of profits.
these defendants had that kind of plan and carried it out, if they willfully and intentionally entered into such an arrangeraent, there wouldn't be any question of their guilt.

"If

s
It is not necessary foi' the Government under this indictment to prove that all of the sums
so distributed to these detendants were profits.
It is not necessary that the Governinent
prove all of the fi urea precisely as they are charged in the indictment.
It is sufficient if
you find beyond a reasonable doubt that the defendants intentionally
diverted profits of
this concern, in the amount charged in the indictment or substantial parts thereof, diverted
them from the form of profits and received them in the form of commission. "
& Molasky,
Jaines Ragen, Jr. , and the Consensus Publishing Co. mere also found guilty.
The Government has not sought reiiew of the circuit court of appeals' reversal of the conviction of Molaskv and Jaincs Ragen, Jr. , which involved additional issues of no relevance
to the respondents here. The corporation did not take an appeal froin the judgment of the

district court.
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charged is unreasonable.
Such a charge mould leave to the trier of the facts
the responsibility for fixing the standard by which a defendant's guilt ~ould be
determined.
The standard would vary according to the views of different courts
and juries. Such a theory would be violative of the defendant's constitutional
rights, and void. (United States v. L. Cohen Grocery Co., 255 U. S, , 81
International Harvester Co. v. Kentucky, 234 U. S., 216, 221 s * s; Collins v.
Kentucky, 234 U. S., 634, 638 s s
Determination of allowable deductions by reference to a standard of "reasonableness" is not unusual under Federal income tax laws. I or example, the
deductions allomed for depreciation and obsolescence, for bad debts, aud for
ordinary and necessary business expenses (other than compensation for services)
are designated in the Internal Revenue Code as "reasonable. " (63 Stat. , 1,
secs. 23(l), 23(k)1, 23(a)1.) If, as the opinion below suggests, the only
question that can properly be submitted to the jury is whether the entire
deduction is fabricated, an unconscionable taxpayer can immunize himself from
the criminal sanctions for tax evasion by the simplest of expedients.
He need
only find a legitimate item of deduction and then pad it as much as his purpose
"
requires. By transforming
the question
Should any deduction have been
made7" into "Was the deduction made in excess of a reasonable allowance' ?"
he can, if the theory accepted below be correct, largely destroy the deterrent
effect of a penal statute passed by Congress.
1Ve have concluded, however, that the ground of decision below is untenable.
The mere fact that a penal statute is so framed as to require a jury upon
occasion to determine a question of reasonableness is not sufficient to make it
too vague to afford a practical guide to permissible conduct.
(Cf. I&tash v.
United States, 229 U. S., 373. ) The cases cited by the court of appeals affirm
In the Cohen Grocery case, this Court held a conviction
no such proposition.
under section 4 of the Lever Act (41 Stat. , 297, 298) unconstitutional
because
the statute left open "the widest conceivable inquiry, the scope of which no
one can foresee and the result of which no one can foreshadow or adequately
and because an "attempt tn enforce the section would be the
guard against,
exact equivalent of an effort to carry out a statute which in terms merely
penalized and punished all acts detrimental to the public interest when unjust
and unreasonable in the estimate of the court and jury. " (United States v.
Cohen Grocery Co. , supra, 89. ) In the International Harvester case, this Court
expressed the view that assurance that the State statute there in issue was complied with called for "gifts that mankind does not possess. " (Internat&'onai
Ha&yester Co. v. Xentncky, supra, 224. ) And in the Collins case, the same
statute was said to call for a determination of conduct "not acco&.ding to the
actualities of life, or by reference to knowable criteria, but by speculating upon
imaginary conditions. " (Co?tins v. Kentucky, supra, 638. )
5o such unworkable standards are involved here. Section J45 of the Revenue
Act of 1932 standing alone is not vague nor does it delegate policy making
powers to either court or jury. It declares that "any person who millfullv
attempts in any manner to evade or defeat any tax imposed" by the Act
"shall * s * be guilty of a felony" and specifies penalties in addition to
those otherwise provided by law. That such acts of bad faith are not beyond
either of persons affected by the Act or of juries
the ready comprehension
Xior does the
called upon to determine violations need not be elaborated.
particular mode of evasion here alleged, intentional deduction of dividends in
the guise of compensation for personal services, so transform the nature of
the offense as to make the actors less aware that they are committing it or
juries less competent to detect it. The statutory specification of permissible
For years thousands of corpodeduction here in question is of long standing.
rations have filed income tax returns in accordance with the direction to deduct
"a reasonable allowance for salaries or other compensation for personal service
actually rendered, " and there has not been any apparent general confusion
unA finding of unconstitutional
bespeaking inadequate statutory guidance.
certainty in this section of the Act as applied here mould be a negation of
experience anil common sense.
Ou no construction can the statutory provisions here involved become a trap
for those who act in good faith. A mind intent upon willful evasion is incon(Cf. Gorin v. United States, 312 U
sistent with surprised innocence.
' United Statce v. 5totask&y, s«pra, 139.

s"')

"

$„19;
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IIftgrade Provision Co. v. Sherman, 266 V. S., 497; Omaechevarria v. Idaho,
246 U, S., 848. ) And the charge given by the trial court amply instructed
the jury that scienter is an essential element of the offense.
We conclude that it was not error to submit to the jury the question of
whether or not the respondents attempted to make unreasonable allowances
for personal services. The respondents, however, raise a further objection
going not to the propriety of such a submission as a matter of law, but to the
insufficiency of the evidence upon which the jury could have found an answer
to the question submitted.
They contend that the record discloses that the
recipients of commissions performed some services; that the record fails to
show that the services disclosed were the only services' rendered; that there
was no direct testimony as to the total amount of services rendered or the
reasonable value thereof; and that, therefore, the jury had no rational basis
upon which to conclude that the sums deducted as "commissions" were more
than a reasonable allowance for compensation for the services rendered.
We
must reject this contention.
The business conducted by Consensus, a business which, according to the testimony of a person who was in immediate charge of its major operations, normally
required only an hour and a half daily of managerial supervision, would hardly
seem to call for additional executive services worth what Consensus paid in
"commissions. " The same witness testified that he had never seen some of the
recipients of "commissions, " and that his only contact with oue of them was two
telephone conversations.
This testimony, too, belies participation by the respondents in the business activities of Consensus to a degree justifying payment of the
high "commissions"
equal on the average to about half of gross revenues and
amounting each year to several times all other wages and salaries" as a quid
pro quid for their services.
Moreover, there is the additional circumstance,
damaging to the respondents' contention, that year in and year out, 80 per cent
of earnings after deduction of expenses was paid to the Cecelia Investment Co. as
dividends, and 70 per cent to the respondents or other individuals as "commissions. " This uniformity in the computation of "compensation" is difficult to
reconcile with the variations in extent and kind of personal services which one
would expect to find in accounts reflecting bona fide allowances for personal
services. Further, there is the circumstance that the "commission" payments
were always in proportion to original stock holdings. And darkening the whole
picture is the atmosphere of purposeful concealment evinced by the destruction
of some important corporate papers and the fabrication of others. We are convinced that all of this is sufficient to support a finding by the jury that the respondents willfully attempted to make unreasonable
allowances for personal
services.
The respondents also urge that there was a fatal variance between the indictment and the proof in that the indictment alleges that the commission payments
were actually dividends in their entirety whereas the evidence indicates that
some services were performed.
The fifth count of the indictment does refer to
"all of the moneys * * * paid * s * by virtue of the e s * socalled ' employment contracts ' " as "in truth and in fact, distributions of profits
and dividends. " But the gravamen of the charge is distribution of dividends in
the guise of commissions, and the respondents can not fairly claim that they
were not adequately apprised of the nature of the offense. Any variance which
existed, at most a matter of the extent of the alleged tax evasion, involves no
elements of surprise prejudicial to the respondents'
efforts to prepare their
defense.
(Cf. Berger v. United States, 295 U. S., 78; Bennett v. United States,
227 U. S., 888. )
The respondents have made further contentions which we conclude after consideratiou are without merit.
The judgment of the circuit court of appeals is reversed and that of the district
court affirmed.
It is so ordered.
Mr. Justice RoszaTs, Mr. Justice MunpHv, and Mr. Justice JacKsoN took no
part in the consideration or decision of this case.

—

& ln
1938, for example, "commissions" amounted
paid out for other wages and salaries.

—

to $119,758 as compared with $8, 818

[$ 162, Art. 162—1.
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SUPPLEMENT

ESTATES
E.—

AND TRUSTS.

—

SECTION 161. IMPOSITION OF TAX.

1: Imposition

ARTIcLE 161—

of the tax.

REVENUE ACT OF 1936.

Trust income subject to unconditional
(See G. C. M. 28164, page 168.)

demand

of taxpayer-bene-

ficiary.

—

SECTION 162. NET INCOME.

1: Income

ARTIOIE 162—

of estates and trusts.
RKVEiNUE ACT OF 1936.

Trust income subject to unconditional demand
ficiary. (See G. C. M. 28164, page 168.)

of taxpayer-bene-

$

22(a), Art. 22(a) —20.]
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INCOME TAX RULINGS.

—PART

III.

REVENUE ACTS OF 1935 AND 1934 OR PRIOR ACTS.

—

SUBTITLE B. GENERAL PROVISIONS.
PART

II.—
COMPUTATION

OF NET INCOME.

—

SECTION 22(a). GROSS INCOME: GENERAL
DEFINITION.
22(a) —20: Income to lessor corporation
from leased property.

1942-5—10078

ARTIcLE

INCOME TAX

1.

—RFVENUE

Ct. D. 1540

—DECISION

ACTS OF 1928, 1932, AND 1934

—PAYMENTS

OF SUPREXIE

COURT.

GROSS INCOME
OF DIVIDENDS BY LESSEE To STOCKHOLDERS OF LFSSOR. UNDER LEASE IN PERPETUITY WITH No
DEFEAsANcE CLAus
FEDERAL TAEEs PAID oN SvcH DIvIDENDS
INCOME TO LESSOR.

—

—

Under the provisions of a lease in perpetuity, with no defeasance
clause, the lessee of railroad property paid directly to the stockholders of the lessor corporation annual dividends on the par value
of its shares without deduction for any Federal taxes, and paid all
taxes due to the United States on account of such dividends.
Held: The dividend payments made to the lessor's stockholders and
the Federal income taxes paid on account thereof constitute income
realized by the lessor and are properly taxable to it.
2. DFCISIoN I'oI, I.owED.
Luca. s v. Earl (281 U. S., 111) (1930), followed.

3.

VALIDITY OF REGULATIONS.

Article 70 of Regulations 74 and 77, and article 22(a) —
20 of Regulations 86, are valid.

4. DEcIsloN

REvERSED.

Decision of the United States Circuit Court of Appeals,
Circuit (118 Fed. (2d), 174 (1941), reversed.

Seventh

SUPREME COURT OF THE UNITED STATES.

The United States of America, petitioner, v. Joliet d Uhicapo Railroad Uo.
On writ of certiorari to the United States Circuit Court of Appeals for the Seventh Circuit.

[January 19, 1942.]
OPINION.

Mr. Justice DovGLAS delivered the opinion of the Court.
By an indenture denominated a "lease" respondent in 1864 granted, demised
and leased to Chicago & Alton Railroad Co. all of its railroad property, real
The "lease" was in perpetuity upon specified terms and condiand personal.
tions. The Chicago & Alton Railroad Co. covenanted and agreed, inter alia, to
guarantee and pay quarterly to the holders of the 15,000 shares of capital
stock of respondent an annual dividend of 7 per cent on the par value of the
shares; to deposit with a designated depository specified monthly sums to be
placed to the credit of the stockholders and to be held as a fund for the purpose
of paying the dividends; to pay the dividends without any deduction for any
Federal tax whatsoever; to pay all taxes which may be due to the United
States "on account of said dividend so paid from time to time
and to pledge
to respondent 37 parts otlt of 257 of the gross receipts of the line between the

";
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cities of Alton and Chicago for the purpose of securing the performance of
its
various covenants. The "lease" contained no defeasance clause.
The annual dividend is $7 per share and totals $105,000. This amount has
been paid directly to respondent's stockholders every year since 1864
Chicago 5, Alton Ital)road Co. until acquisition of the property in 1931 by theby Alton
Railroad Co. , and since then by the latter company. The dispute here is over
Federal income taxes for the years 1931, 1932, 1933, and 1934. Respondent, a
corporation organized and existing under the laws of Illinois, filed its income
tax return for each of those years reporting the $105,000 of dividends paid its
shareholders as its income. The resulting tax was paid each year by the Alton
Railroad Co. In addition the latter paid each year for respondent an additional tax on the amount of the income tax on $105,000 on the theory that the
latter constituted additional taxable income to respondent.
Respondent filed
claims for refund for the additional tax paid in 1931 and for all the income
taxes paid on its behalf for the other years in question on the theory that the
income on which those taxes were paid was not realized by it. On rejection
of those claims by the Commissioner respondent instituted suit in the district
court. That court rendered judgment for the petitioner. The circuit court of
appeals reversed, one judge dissenting.
(118 Fed. (2d), 174. ) We granted
the petition for certiorari because of the conflict between that decision and the
governing principles of Gold c3 Stock Telegraph Co. v. Commissioner (83 Fed.
(2d), 465 [Ct. D. 1194, C. B. 1967—1, 262]), United States v. Xorthtoestern Telegraph Co. (83 Fed. (2d), 468), and Pacific ck Atlantic Telegraph Co. v. Commissioner (83 Fed. (2d), 469 [Ct. D. 1195, C. B. 1937—1, 266]), decided by the Circuit
Court of Appeals for the Second Circuit.
Respondent urges, and the court below held, that this so-called lease in perpetuity without a defeasance clause divested respondent of all right, title and
interest in the property and vested a full and indefeasible title in the grantee.
(See Huclc v. Chicago d Alton Railroad Co. , 86 Ill. , 352, 354—355; Chicago, Burlington c3 Quincy R. R. Co. v. Boyd, 118 Ill. , 73. ) Respondent also argues that the
indenture of 1864 vested all rights to payment of dividends in its stockholders and
divested it of any right to, or control over, such payments.
Respondent therefore
contends that a corporation which does not own or control property and has no
right to, or control over, any income from the property can not be in receipt of
income, constructively or otherwise.
Such considerations do not dispose of this controversy.
In Intcas v. Earl (281
U. S., 111), this Court held that a husband's salary was taxable to him though hy
contract with his wife half of it vested in her v hen paid. )Ir. Justice IIolmes said
115): "There is no doubt that the statute could tax salaries to those
(pages 114—
who earned them and provide that the tax could not be escaped by anticipatory
arrangements and contracts however skillfully devised to prevent the salary when
paid from vesting even for a second in the man who earned it. That seems to us
the import of the statute before us and we think that no distinction can be taken
according to the motives leading to the arrangement by which the fruits are
attributed to a different tree from that on which they grew. "
Precise)y that approach wn. s taken in article 70 of Treasury Regulations 74.
promulgated under the Revenue Act of 1928. It provides in part:
"Where a corporation has leased its property in consideration that the lessee
shall pay in lieu of other rental an amount equivalent to a certain rate of divids nd
on the lessor's capital stock or the interest on the lessor's outstanding indebtedness, together with taxes, insurance, or other fixed charges, such payments shall
be considered rental payments and shall be returned by the lessor corporation ns
income, notvvithstanding
the fact that the dividends and interest are paid by the
lessee directly to the shareholders and bondholders of the lessor. The fact that a
corporation has conveyed or let its property and has parted with its management
and control, or has ceased to engage in the business for which it was originally
organized, will not relieve it from liability to the tax. "
That Iong standing regulation' is plainly applicable here. It covers various
kinds of conveyances and leases including those where the grantor or lessor has
parted with all rights of management and control over the property. If valid, it
governs this case whatever may be the legal incidents of the 1864 indenture under
Illinois law. Its validity seems clear, It is a permissible definition of one item of

—

s This regulation
dates from article 80. Treasury Regulations 33 (1914 ed, ). And see
article 102, Treasury Regulations 33 (1918 ed. ). Provisions similar to those uuoted in the
Regulations 77, promulgated urn)or the Revenue
text are contained in article 70, Treasury
20 of Treasury Regulations 86, promu)gated under the
Act of 1932, and in article 22(a) —
Revenue Act of 1034.
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gross income ' under section 22(a) of the Revenue Act of 1928 (45 Stat. , 791, 797. )
Payments made directly to shareholders by the lessee or transferee of corporate
property are properly recognized as income to the corporation by reason of the
relationship of a corporation to its shareholders.
The fact that there is an anticipatory arrangement whereby the taxpayers is not even a conduit of the payments
is no more significant in this type of case than it was in Intcas v. EarL, supra.
The relationship between respondent and its shareholders is an abiding one.
They obtain the dividend payments because of their status as shareholders.
All
questions of the rights of creditors aside, there can be no doubt that a corporation
When it undertakes to
may normally distribute its assets among its stockholders.
do so, its act is nonetheless a corporate act though its shareholders receive new
contractual rights enforceable by them alone against the transferee. That is to
say their rights to receive the proceeds on the disposal of corporate assets are
strictly derivative in origin. The fact that the consideration is made distributable
to them directly over a long period of time rather than in one lump payment does
not alter the character of those rights. In each case their claims to the proceeds
f(ow from the corporation and are measured by the stake which they have in it.
For the rental or purchase payments for the property conveyed by respondent
could not lawfully be paid to another without its authority; and it could not law(Cf. Ragfully dispose of them to others without the consent of its shareholders.
bestos-Man)tattan, Inc. , v. United States, 296 U. S., 60 [Ct. D. 1039, C. B. XIV—2,
400 (1935)].) The fact that the corporation ' mav remain in existence only to
maintain a stock transfer book is immaterial.
The umbilical cord between it and
its shareholders has not been cut. The distribution made is in performance of
the obligation owed by the corporation to them. For these reasons the regulation
in question merely conforms to accepted legal theory. The coiiclusion that the
dividend payments made to respondent's stockholders were income realized by it
likewise marks no innovation in income tax law. That is indicated not only by
Lntcas v. Earl, supra, but also by those cases which hold that, "Income is not any
the less taxable income of the taxpayer because by his command it is paid directly
to another in performance of the taxpayer's obligation to that other. " (Raybestos-Manhattan, Inc. , v. United States, supra, 64, and cases cited. ) The reach
of the income tax law is not to be de)imited by technical refinements or mere
formalism.
(Helvering v. Clifford, 309 U. S., 331 [Ct. D. 1444, C. B. 1940—1, 105].)
Since the dividend payments made to respondent's stockholdei s were income
realized by it, the Federal income tax on those sums which was paid by the Alton
Railroad Co. was likewise income taxable to respondent.
(Old Colony Trttst Uo.
v. Commissioner, 279 U. S., 716 [Ct. D. 80, C. B. VIII —
United States
2, 222 (1929)
v, Boston tf Maine R. Co. , 279 U. S., 732 [Ct. D. 73, C. B. VIII —2, 315 (1929).]
The judgment of the circuit court of appeals is reversed and that of the district
court affirmed.
It is so ordered.
Mr. Justice ROSEETS did not participate in the consideration or decision of this

];

case.

—

SECTION 23(a). DEDIICTIONS FROM GROSS
INCOME: EXPENSES.
ARTIGLE

93(a) —1:Business expenses.

19]2-13-110']9
Ct. D. 1547

—REVENUE ACT OF 1934—
DECISION OF SUPREME COI)RT.
—
SALEs COMxiissIONs —
SALE oF SEcURITIEs —
OSDiNARY
iXEGEssAEY BUsINEss EXPENsE —
OFFsET

INCO11E TAX

1. DEDUcTTONs

PURUHAGK

AND

AND

AGAINST SELLING Pli)CK.

Sales commissions paid in 1934 and 1935 by a taxpayer engaged in
the business of buying and selling securities as a trailer on his own
account are not detluctible as ordinary and necessary expenses under
section 23(a) of the Revenue Act of 1934, but are to be treated as

' Like definition of gross income are contained in section 22(a) of the Revenue
nf
1932 (47 Stat„169, 178) aud iu section 22(a) of the Revenue Act of 1934 (48 Stat.bet
. 680,

686).
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off ets against selling price relevant only to the determination of
capital gains or lo ses. The clause " Ivhen such commissions are not
au ordinary and necessary business expense, " first appearing in
article 282 of Regulatious 77 and retained in article 24 —2 of R g dations 86, was intended' to be and is controlling only in the case of
dealers in secul ities.
2. DEcISIoN AFFIRMED.
Decision of the United States Circuit Court nf Appeals, Ninth
Circuit (1941) (119 Fed. (2d), 667), reversing, as to (his issue, iiecision of the United States Board of Tax Appeals (1940) (41 B. T. A. ,
1204), affirmed.
SUPREME CoURT QF THE UNITED STATEs.

Adolph

B. Spreclcets, petitioner,

Ou writ of certiorari

T. IIelvering,
Revenue.

v. Guy

Commissioner

of Internal

to the United States Circuit Court of Appeals for the Ninth Circuit.

[March 16, 1942.]
OPINION.

Mr. Justice BI,AUX delivered the opinion of the Court.
During 1934 and 1935, the petitioner bought and sold stocks, bonds, and commodities,
In connection with the sales, he paid selling commissions to brokers,
and in his books these commissions were deducted from selling price before net
In his income tax returns for 1934 and 193O,
profit or loss was determined.
he treated the commissions similarly, not making deductions for them as ordinary
and necessary business expenses.
In 1939, however, in the course of proceedings
before the Boaid of Tax Appeals, ' the petitioner asserted that he was entitled
to tax refunds for the reason that his failure to mal-e deductions for the commissions had resulted in overpayment in both years. The Board sustained his
contention in part, holding that the selling commissions could properly have beeu
deducted as ordinary and necessary business expenses, that the refund claimed
for 1935 should be allowed, but that the refund claimed for 1934 was barred by
the applicable statute of limitations.
(41 B. T. A, 1204. ) The circuit court of
appeals reversed, holding that the claimed deductions for selling commissions
were not permissible, and findin it unnecessary therefore to determine whether
the refund claim for 1934 was timely.
(119 Fed. (2d), 667. ) Because of a
conflict in decisions of circuit courts of appeal, * we granted certiorari to consider
the question: Are sales commissions paid by a taxpayer engaged in the business of
buying and selling securities ' deductible as ordinary and necessary expenses under
section 23(a) of the Revenue Act of 1934,' or are they to be treated as offsets
against selling price relevant only to the determination of capital losses or gains?
In IIelvering v. Winmill (305 U. S., 79) we held that a taxpayer who bought
and sold securities could not deduct the commissions paid on his purchases as a
business expense. Although the (Vinmill case arose under the Revenue Act ot
1932, the si. atutory provisions and regulations there relevant are identical with
those again in controversy here. A. nd the conclusion we reached there that
a general regulation ' designating "commissions" as one of a long list of deduct-

—

'
proceedings
' These
Vvith the decision

51), compare

had been initiated in connection with other issues, not relevant here.
below uud Commissioner v, Covington (120 Fed. (2dl, 768 (C. C. A.
1Vinnsiil v. Commissioner
(93 Fed. (2d), 494 (C. C. A, 2)) and Neucsrgsr v.

Commissioner (104 Fed. (2d), 649 (C. C, A. 2)1.
s Although
the petitioner alleges that some of the commissions were paid on sales of
it does uot appear from the record that the petitioner asked for separate
commodities
treatment o$ these commissions before either the Board of Tax Appeals or the circuit court
Nor was such separate treatment requested before this Court.
of apoeais,
'4S Stat. , SSO, 68S. The statute provides:
In computiug uet income there shall be allowed as deductions:
(al Rxrsssss. All the ordinary aud uecessarv expenses paid or incurred during the
taxable year iu carrying on auy trade or business, including a reasonable allowance for
salaries or other coutpeusatiou for persoual services actually rendered.
" s " commissions s s ~
"Among the items included in business expenses are
(Article 121 of Treasury Regulatious
sdye[ tieing and other selliug expenses
—
article
23
1
of
Treasury
Regulations 86, under the
of
1932;
Act
(a)
venue
77, «ader the Rr
Revenue Act of 1934.1

"

'

—

'."

()

23(a), Art. 28(a) —1.]
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ible business expenses is not controlling in the face of a specific regulation pertaining to commissions on securities transactions
is equally applicable here.
The specific regulation pertaining to securities transactions provides:
"Commissions paid in purchasing securities are a part of the cost price of such
securities. Commissions paid in selling securities, when such commissions are
not an ordinary and necessary business expense, are an offset against the selling
price,
If there is any justification for treating sales commissions differently from
purchase commissions, it must depend upon the significance of the clause "when
such commissions are not an ordinary and necessary business expense. " This
clause first appeared in Treasury Regulations 77, accompanying the Revenue Act
of 1982. In the income tax regulations prior to that time, it was consistently prescribed that commissions paid on purchases and sales of securities were to be
treated as part of the cost or selling price and were not otherwise to be deductible. '
And in Helveriny v. Union Prrnfic Co. (298 U. S., 282, 286), this Court expressly
* a " not
recognized that such commissions have been "consistently treated
additions to the cost of the property or
as items of current expense, but as "
deductions from the proceeds of sale.
What, then, is the significance of the qualifying clause first appearing in the
regulations of 1932, and what effect is to be given to it'! Prior to the formal
adoption of the regulations of 1982, the Commissioner of Internal Revenue permitted one exception to what appears to have been an otherwise uniform practice
of treating commissions on the sales of securities as mere offsets against selling
price. This exception was made in the case of the dealer in securities, one who
"as a merchant buys securities and sells theln to customers with a view to the
lt. reficcts the view that
gains and profits that may be derived therefrom.
there are practical considerations of accounting convenience which make it as
difficult for such dealers in many instances to set comlnissions off against the
proceeds of individual sales as it would be for the merchant of other wares
to treat his selling expenses only as a series of subtractions from the selling
price realized on particular items of his stock. ' Incorporation of the clause
"when such commissions are not an ordinary and necessary business expense"
was intended to provide formal recognition for an established business usage,
based on the peculiar necessities of securities dealers, a usage to which the Commissioner had already given informal acquiescence.
For the casual buyer and
seller of securities, or even for the large scale trader on his own account, as
here, the practical obstacles to treating sales commissions as offsets against
selling price do not exist. In this very case, for example, the taxpayer apparently
found it more convenient to follow this method in keeping his own business
records.
We therefore conclude that the clause "when such commissions are not an
ordinary and necessary business expense" was intended to be and is controlling
only in the case of securities dealers.
In the case of a trader on his own account
where there are no compelling practical grounds for treating sales commissions as
such an expense, we find no persuasive reason for distinguishing, under the statute
and regulations, between sales commissions like those before us and purchase
commissions like those of the Winmill case. The judgment of the court below is
accordingly affirmed.
Mr. Justice JAcEsoN took no part in the consideration or decision of this case.

—

"'

"

"

6 Article 282 of Treasury Regulations
77, under the Revenue Act of 1932; article 24 —2 of
Re ulations 86, under the Revenue Act of 1934.
r See, e. g, , article 8, paragraph 10, of Treasury Regulations
83, revised, under the Revenue
Act of 1916; article 293 of Treasury Regulations 45, under the Revenue Act of 1918.
' See article 22(c) —5 of Treasury Regulations 86, under the Revenue Act of 1934.
v See Bureau of Internal
Revenue G. C. M 15430 [C. B. XIV—
2, 59 (1935)
Ibid.
u As the Government points out in its brief, a dealer's tax liability under
the Revenue
Acts of 1932 and 1934 would ordinarily have been the same whether the commissions he paid
on sales were treated as deductible business expenses or offsets against sel)tna price. For
in general, his gains or losses would not have been capital gains or losses as deljned
those
Acts. (See section 101(c)8 of the Revenue Act of 1932, 47 Stat. , 169, 192; section in117(b)
of tbe Revenue Act of 1934, 48 Stat, 680. 714.)

"
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SECTION 28(c). DEDUCTIONS FROM GROSS
INCOME: TAXES GENERALLY.
ARTIOLE

28(c) —1: Taxes.
RI'. VENUE ACTS OF 1928, 1932, AND 1934.

Gasoline and motor fuel taxes imposed by the State of Louisiana.
G. C. M. 8986 (C. B. X—1, 110 (1981)) and G. C. tL 14970 (C. B.
XIV—2, 69 (1985) ) revoked. (See G. C. hI. 22998, page 50.)

1: Taxes.

ARTIcLE 28 (c) —

RLi'VEiNUE

ACTS OF 1928, 1932, AND 1934.

Certain Louisiana gasoline and motor fuel taxes. Retroactive application of G. C. M. 22998 [see page 50, this Bulletin].
(See I. T. 8526,
page 52. )
ARTIULE 28(c) —
1: Taxes.
REVENUE ACT OF 1928.

Date of accrual of New York City real estate taxes. I. T. 2834
(See I. T. 3527, page 58.)

(C. B. XIII—2; 189 (1984) ), revoked.

—

SECTION 23(k). DEDUCTIONS Ii ROM GROSS
INCOME: BAD DEBTS,
ARTIcLE

28(k) —1: Bad debts.
RFVFNUE ACT OF 1934 AND PRIOR REVENUE LAWS.

Acceptance by creditor of volunt;try conveyance of property, including property pledged as security for the debt, in partial or in full
satisfaction of the unpaid portion of the indebtedness; I. T. 8121 (C. B.
1937—
(See I. T. 8548, page 74. )
2, 188) modified.
ARTIcLE 28 (k) —8: Uncollectible

sale of mortgaged

cleficiency upon

or pledge(1 property.

1942—18—1107$

('t. D. 1;&53

DECISION OF COURT.
REVENUE ACT OI' 1934—
INCO3IE TAX —
As&OUST DEDUGTIBLE.
BAD DEBT—
Loss —

DEDUUTIC&v

The taxpayer in 1930 loaned a sum of money upon a pro&nissory
note secured by certain shares of stock and a mortgage upon certain real property. By 1934 the debtor had lapsed into default in
payment of ti&e interest on the note and became delinquent in payment of taxes on the D', &I cst &te, anti the taxpayer, in consideration
of a &teed to the mortgaged property, canceled the debtor's into her, returned the stock to him, and in that year
n& bu un«ss
on her boolts, which she kept on the
cl&;&rged off the indebtedness
cash receil&ts and disbursements basis. Held: The transaction resulted in a bad debt for &vhich the taxp»yer was entitled to a
deduction in 1934, under section 23(k) of the Revenue A«t of li&34,
in the amount of the difference between the sum due and the fair
market. value of the real property.

$
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UNITED STATEs CIRGUIT CoURT 0F APPEALs FCR THE NINTH

Commissioner

of Internal

Repenne, petitioner,
respondent.

CIRcuIT.

v. Alma deBretteville

Spneekels,

[120 Fed. (2d), 517.]
Vpon petition to review a derision of the Vnited States Board of Tax Appeals.

Before

WILROR,

GaRRECHT,

and HEarx, Circuit Judges.

[June 12, 1941.]
OPINION.

Circuit Judge: The single question presented by this petition for
review, as stated by the Board of Tax Appeals is whether a transaction in
which the taxpayer surrendered promissory notes and collateral security, in consideration of a deed to certain real estate, also mortgaged to her as security for
the notes, resulted in a capital loss, an ordinary loss, or a bad debt.
The Board found the facts to be substantially as follows:
June 10, 1930, the taxpayer, a resident of San Francisco, Calif. , loaned to her
brother-in-law, Rudolph Spreckels, upon his promissorv note, the sum of $100,000, due one day after date with interest at 5 per cent, secured by 10,000 shares
of capital stock of Real Property Investment Corporation.
Rudolph Spreckels
In December,
was the owner of all of the capital stock of said corporation.
1930, the taxpayer, considering certain transactions entered into by Rudo]ph
Spreckels impaired the value of the collateral, demanded and received from
Rudolph Spreckels as additional security, a mortgage upon certain real property
known as the Sobre Vista farm, located in Sonoma County, Calif.
By 1934 Rudolph Spreckels had lapsed into default in payment of the interest
on the $100,000 note and the taxes on the Sobre Vista farm became delinquent.
In 1983 Alma deBretteville Spreckels paid taxes on the Sobre Vista farm to the
amount of $6, 650.98, in order to protect her mortgage.
She demanded payment
of her note and threatened foreclosure. Rudolph offered to convey the farm to
Alma deBretteville Spreckels if she would cancel the note and return to him the
10,000 shares of stock collateral. After investigation of the various factors, she
concluded (and the Board found) that the stock of Real Property Investment
Corporation was valueless; that Rudolph's financial condition was such that no
recovery could have been n&ade by her under a deficiency judgment should she
foreclose the mortgage on the farm. Thereafter, on May 14, 1934, she took a
deed to the farm froln Randolph Spreckels, canceled his indebtedness to her and
returned to him the stock in Real Property Investment Corporation.
On that
date the fair Inarket value of Sobre Vista farm was $37,152. After receiving
the deed, the taxpayer, who kept her books and made her income tax returns on
the cash receipts and disbursements
basis, charged off on her books the indebtedness of Rudolph Spreckels.
As noted above, Alma deBretteville Spreckels paid out $6,650.98 in taxes in
1933 to protect her security. On May 14, 1934, there were additional taxes
accrued of $1,220. 17, insurance premium expired of $86.25, which, with the
$100,000 originally loaned, amounted to a total debt of $107,957.39. From that
amount the taxpayer deducted $87, 152, as the fair market value of the farm,
plus the portion of the insurance premiums paid, unexpired on May 14, 1934, of
$84.38, making a total of $87, 236.38. The respondent charged off the remamder
of $70, 721.01 during the calendar year 1934, and claimed that sum as a deduction
as a bad debt in her income tax return for that year. The Commissioner disallowed the deduction, but the Board of Tax Appeals concluded in favor of the
taxpayer and permitted the deduction. The matter is before us on the
Commissioner's petition for review.
The applicable statute, section 23 of the Revenue Act of 1984 (48 Stat, 680
688-689), provides that "in computing net income there shall be allowed as
deductions:
"(e) Lossxs Rv INDlvlDIIsLs. In the case of an individual, losses sustained
during the taxable year and not compensated for by insurance or otherwise—
"(1) if incurred in trade or business; or
"(2) if incurred in any transaction entered into for profit, though not
connected with the trade or business;
s
GaRREOHT,
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—Losses

from sales or exchanges of capital assets shall
in section 117(d).
"(k) B~n
ascertained to be worthless and charged off within
the taxable year (or, in the discretion of the Commissioner, a reasonable addition to a reserve for bad debts); and when satisfied that a debt is recoverable onlv
in part, the Commissioner may allow such debt, in an amount not in excess of
the part charged off within the taxable year, as a deduction. "
Section 117 (d) of said Act (48 Stat. , 715), referred to above, permits losses from
sales or exchanges of capital assets to be deducted only to the extent of $2, 000
plus the gains from such sales or exchanges.
Article 23(k) —8 of Regulations 86,
promu)gated under i.he Revenue Act of 1934, provides (as was provided in prior
—
years bv article 193 of Regulations 74 75 and 77):
mortgaged or pledged property is lavvfuliy sold (whether to the creditor
or another purchaser) for less than the amount of the debt, and the mortgagee
or pledgee ascertains that the portion of the indebtedness remaining unsatisfied
after such sale is wholly or partially uncollectible, and charges it off, he may
deduct such amount (to the extent that it constitutes capital or represents an
item the income from which has been returned by him) as a bad debt for
the taxable year in which it is ascertained to be wholly or partially worthless
and charged off. In addition, if the creditor buys in the mortgaged or pledged
property, loss or gain is realized measured by the difference between the amount
of those obligations of the debtor which are applied to the purchase or bid price
of the property (to the extent that such obligations constitute capital or represent an item the income from which has been returned by him) and the fair market
The fair market value of the property shall be presumed
value of the property.
to be the amount for which it is bid in by the taxpayer in the absence of clear
If the creditor subsequently sells the propand convincing proof to the contrary.
erty so acquired, the basis for determining gain or loss is the fair market value
of the property at the date of acquisition.
"Accrued interest may be included as part of the deduction only if it has
"
previously been returned as income.
In this factual situation, had AIrs. Spreckels foreclosed her mortgage and
bought in the mortgaged property for the sum of $87, 152, found to be the fair
market value of the mortgaged property, she would, under article 23(k) —8 of
Regulations 86, have been entitled to a bad debt: deduction to the extent claimed
herein,
The loss realized would have been recognized and allowed under the
regulations.
(3 Paul and Mertens, I.aw of Income Taxation, section 28.78, pages
467-469; Commissioner v. Friehofcr, 3 Cir. , 102 Fed. (2d), 787. Compare, how40—8952, I. T. 3121).)
2, pages 138—139 (XVI—
ever, Internal Revenue C. B. 1937—
Is Mrs. Spreckels' failure to adhere to the form of statutory foreclosure of such
importance as to bar her right to the deduction". We also inquire whether the
transaction consummated the "sale or exchange" of a capital asset, or whether
it amounted to a simple "purchase, " with, as yet, no realized gain or loss to the
taxpayer.
Our first inclination is that this "purchase" theory is the answer to the
of the mortgagor's indebtedness serving as
problem, with the extinguishment
the consideration, but the question is not to be resolved so simply. Article
—
23(k) 3 of Regulations 86, which recognizes that a loss may be realized by a
foreclosing mortgagee, is to be taken into the reckoning.
The Commissioner, when this ease was before the Board of Tax Appeals, urged
herein had been
upon the Board that the precise question for determination
before the Board in the Appeal. of Harry Payne Bingham (38 B. T. A. , 913), in
which the Board's decision had favored the Commissioner, and that the facts
in the Spreckels case and the Bingham ease were "almost precisely parallel.
The Board's opinion in this (the Spreckels) case recites that Mrs. Spreckels
* ~ * but strongly
stated the facts in the two cases were "indistinguishable
urged error" in the Boarcl's decision in the Bingham case. Subsequently to the
submission of the instant case to the Board for decision, the Circuit Court of
Appeals for the Second Circuit handed down its opinion in Biagham v. Commissioner (105 Fed. (2d), 971), which had been brought before it, reversing
before the
AVith the parties to this case in agreement
the Board's decision.
Board as to the controlling effect of the Bingham case, the Board followed the
rule of that case and entered its decision in favor of Mrs, Spreckels. The ( om.
missioner now suggests to this court that there is one distinction between the
Bingham and the Sprecl-els case, "namely, that as consideration for the deed
not only canceled the mortgage
given by the mortgagor the taxpayer-mortgagee
be allowed

only to the extent provided

Dzsrs. —
Debts

"If

"

) 23(k),

Art. 23(k) —8.]
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or's indebtedness (as in the Bingham case) but also transferred certain shares
of stock which she held as collateral for the loan and which the Board of Tax
Appeals has found to be worthless. " Because of the worthlessness of this stock
we think this is a distinction without a difference and do not further concern
ourselves with this item. We will now examine the Bingham case in some detail.
In 1926 Bingham sold Florida real estate to one Copp for $500, 000, of which
$50, 000 was paid in cash and $450, 000 by the execution of four promissory notes,
secured by a mortgage on the real estate, due March 15, 1926, 1927, 1928, and
1929, respectively.
Bingham returned the entire profit on the sale in 1926. Copp
paid the first note, part of the principal on the remaining notes, and the interest
on all notes up to March 15, 1981. After September 15, 1981, he was unable and
failed to make further payments on either the principal or the interest. Bingham attempted to collect the notes or secure reconveyance of the real estate.
Unsucccessful, Bingham commenced foreclosure; later, a settlement was effected,
whereby Copp reconveyed the property to Bingham at an appraised value of
$242. 500, and Bingham executed a satisfaction of the mortgage and canceled and
surrendered the unpaid notes to Copp. The question was whether the result of
the transaction was a capital loss to Bingham, an ordinary loss, or a bad»lebt.
The Board's opinion, purporting to follow Rogers v. Commissioner (87 B, T. A. ,
897), held the transaction constituted a sale or exchange of capital assets and
that the loss was a capital loss. On petition to review in the Circuit Court of
Appeals for the Second Circuit, that court said (105 Fed. (2d), 971, 972):
It is said [by the Board] that Copp's interest in the real estate
which he reconveyed to the petitioner, an admitted capital asset, was sold for
the notes which, though canceled and returned to the maker, were capital assets
also. The nub of the controversy is whether or not the notes were in the stated
circumstances such assets within the meaning of the statute.
"What may have been property in the hands of the holder of the notes simply

vanished when the surrender took place and the maker received them. He then
had, at most, only his owu obligations to pay himself. Any theoretical concept
of a sale of the notes to the maker in return for what he gave to get them back
must yield before the hard fact that he received nothing which was property in
his hands but had merely succeeded in extinguishing
his liabilities by the
amounts which were due on the notes. There was, therefore, no sale of the
notes to him in the ordinary meaning of the word and no exchange of assets for
That being
assets since the notes could not, as assets, survive the transaction.
so, such a settlement as the one this petitioner made involved neither a sale nor
an exchange of capital assets within the meaning of the statute. "
The decision of the Board of Tax Appeals was reversed.
In view of the reliance placed upon the Board's decision in the Bingham case
by the Conunissioner when the instant case was before the Board for consideration, and the taxpayer's acknowledgment
there of the similarity, and our own
conclusion thereof, it would appear that the Bingham case should be controlling
It is suggested, too, that our decision in Rogers v. Comin the circumstances.
mi88ioner (108 Fed. (2d), 790, certiorari denied, 808 U. S. 580), handed down
prior to the filing of the opinion in the Bingham case by the Court of Appeals
for the Second Circuit needs to be reconciled with that case. The two decisions
upon hasty examination may appear conflicting, but closer inspection will not
bear this out. In the Rogers case the taxpayers purchased certain property by
the payment of cash, the assumption of a mortgage, and the giving of their own
promissory note for the balance. Thereafter, they paid off the note secured bv
the mortgage which they had assumed, but later when the note which they had
given (which was secured by a deed of trust) fell due, they declined to make
payment and offered to convey the property to the holder of the note if the latter
would cancel and surrender the note. This was agreed to and the transaction
The taxpayers claimed the unrecovered cash investment as an
consummated.
ordinary loss; the Board held the loss to be a capital net loss recognizable only
to a certain specified percentage. We held the transaction amounted to a "sale"
of an admitted capital asset and affirmed the Board. In answer to the contention that the transaction was not a "sale" because the taxpayers had received
nothing, we pointed out that in California the extinguishment
of a preexisting
debt constitutes a valuable consideration for a sale, and then said (page 792):
"There was no showing or intimation that the petitioners were financially
unable to pay the indebtedness.
The situation is analogous to one where the
mortgagor sells the property to a third party for a sum equal to the amount
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due on his note and then pays the note with that money. The result to the taxpayer would be xactly the same as here, although it could not there be maintained that the taxpayer received nothing of value for the property. "
d'ye observed that "the propertv was the medium in which the debt was paid. "
If the mortgagor in the instant case hail sold the farm at its fair market value
to a third person and then used the proceeds of the sale to pay the note, we would
have a realized loss suffered by the mortgagee to the extent of the difference
between the fair market value of the property and the amount due on the note.
The "sale" would have been between the mortgagor and the third person, to
which the mortgagee was not a party. The money received by the mortgagee
would have been received in payment of an obligation, which is not a "sale. "
(Fab hanks v. United States, 9 Cir. , 95 Fed. (2d), 794, 796, afhrmed, 306 U. S., 436. )
"The property was the medium in which the debt vvas paid. " The difterence
between the sum due and the fair market value of the property amounted to a
"If the mortgagor sells the property
realized bad debt loss and was deductible.
to an outsid& r for cash, and then uses the cash to compromise the mortgage debt,
then according to I. T. 3121, the creditor may deduct the unpaid balance as an
ordinary loss. If the argument of equivalent results is to be applied, there is no
reason for a different treatment if the mortgagee accepts the property (having
cash
a value less than the debt) directly from the mortgagor instead of receiving
which has been realized by the mortgagor upon a sale to an outsider. " (Randolph E. Paul in 48 Yale Law Journal, 131 &, 1327.)
Judge Parker of the Fourth Circuit, in Pender et al. v. Commis&ioner (110 Fed.
(2d), 477, 479), distinguishes the Rogers and the Bingham cases by saying that
the Bingham case "involved a bad debt deduction by a note holder who had
accepted a conveyance of mortgaged property in satisfaction of the debt. It is
perfectly clear that a note holder in such case has neither sold nor exchanged
property, but has merely made a collection on the indebtedness due him. "
In Commis&ionrr v. F~tectro-Chemical Fngraving Co. , Inc. (2 Cir. , 110 Fed.
(2d), 614, affirmed 311 U. S., 513, 85 I.. Rd. , 299), the question was whether a
loss sustained by the taxpayer through sale of its factory by foreclosure should
be limited by the capital loss provision of the Revenue Art of 1934, or &vhether
the taxpayer was entitled to deduct the actual loss realized. The Board of Tax
Appeals reached the latter conclusion, but the Court of Appeals reversed, citing
Rogers v. Commissioner, supra. The court said (page 616):
B&'i&gham v. Commisst»i&& r (2 Cir. , 105 Fed. (2d), 971) is not in conflict with
In the Bingham case it was held that the
the decision we have reached.
vendor-mortgagee might deduct his full loss resulting from cancellation of notes
secured by a purchase money mortgage and taking back the property in exchange. It is true that the situation somewhat resembled one where there is;&
But the Bingham case involv«l
foreclosure sale without deficiency judgment.
taxation of the mortgagee, who could ' be said only to have 'sold' the notes.
sale'
of them to their maker w;&s the
That a cancellation of notes is not a
ground the court relied on. It did not determine that the mortgagor did not
' sell ' the real estate to the mortgagee, with the cancellation of the notes as conIn Rogers v. Comm(ssioner (9 Cir. , 103 Fed. (2d), 790), the Ninth
sideration.
Circuit held in similar circumstances that the n&ortgagors had effected;& sale
Between a situaand confined their deductible loss to the statutory limitation.
tion adjusted by cancellation of the mortgage notes in return for a 'voluntary'
deed of the land, when the adjustment is ronde with knowledge of the possible
resort to foreclosure, and a situation where foreclosure is actually resorted to,
there would seem to be little difference. In both situations, the result is the
same: the mortgagee receives back the land, and the mortgagor is freed of
liability on the mortgage notes, to some extent at least.
(See Commisstoner v. I&Iat. Bank of C'o»&&i&rrcr, etc. , 5 Cir. , 112 Fed. (2d), 946,
947; Bonqes Lnnch, I»r. , v. United States, Ct. Cl. , 38 F. Supp. , 235, 240. Compare pc(in v. Cnmmissio»er, 3 Cir. , 114 Fed. (2d), 174; Hale v. Helvering, Ct.
Ap. D. C., 85 Fed. (2d), 819.)
the niceties and refinemepts
Aside from the distinctions and notwithstanding
in the decisions herein quoted, cited, and discussed, ilrs. Spreckels' loss would
be considered, bv the average business man and layman, as a bad debt loss.
(Rhodes v.
Common sense indicates the same conclusion and should prevail.
Commissioner, 6 Cir. , 100 Fed. (2d), 966, 969; C&»iii»issioner v. &at, Bank of
Commerce, rtc. , supra; Helvertng v. Hi»des, 4 Cir. , 74 Fed. (2d), 537, 539. )
The decision of the Board of Tax Appeals is affirmed.
&
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—

SECTION 28 (m) . DEDUCTIONS FROM GROSS
INCOME: DEPLETION.
28(m) —16: Charges to capital and to expense
in the case of oil and gas wells.

ARTIOLE

REVENUE ACTS OF 1932 AND 1934.

Applicability of option to expense drilling costs in connection with
various kinds of drilling contracts. (See G. C. M. 28084, page 75.)
ARTIcr. E 28(m) —
16: Charges to capital and to expense

in thc case of oil and gas wells.

REVENUE ACTS OF 1932 AND 1934.

Applicability of option to expense drilling costs in connectiIm with
various kinds of drilling contracts.
(See G. C. M. 28248, page 78.)

—

SECTION 28(o). DEDUCTIONS FROM GROSS INCOME:
CHARITABLE AND OTHER CONTRIBUTIONS.
ARTIcLE 28 (o) —
1: Contributions or gifts by individuals.
REVENUE ACT OF 1934 AND PRIOR REVENUE ACTS.

Contributions

to the Navy Relief Society.

—

PART IV. ACCOUNTING

(See I. T. 8550, page 104.)

PERIODS AND METHODS OF ACCOUNTING.

—

SECTION 44. INSTALLMENT BASIS.

4: Deferred-payment
ARTIcLE 44 —
not on installment

sale of real property

plan.

REVENUE ACTS OF 1926, 1928, 1932, AND 1934.

Regulations

69, 74, 77, and 86, amended.

(See T. D. 5118, page 88.)

—

PART V. RETURNS AND PAYMENT OF TAX.

—

SECTION 55. PUBLICITY OF RETURNS.
REVENUE ACT OF 1934.

Regulations governing the inspection of corporation statistical
transcript cards by the Oflice of Price Administration.
(See T. D.
5120, page 97.)
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—

SUBTITLE C. SUPPLEMENTAL PROVISIONS.

—

SUPPLEMENT A. RATES OF TAX.

—

ARTIcr, E

SECTION 101. EXEMPTIONS FROM TAX
ON CORPORATIONS.
101—1: Proof of exemption.
REVENUE ACTS OF 1932 AND 1934.

Proof required for certain classes of corporations.
page 101.)

(See T. D. 5125.

101(6) —1: Religious, charitable, scientific,
literary, and educational organizations and community chests.

ARTIGLE

REVENUE ACT OF 1934 AND PRIOR REVENUE ACTS.

Corporation
ness activity.

for the purpose of, and engaging in, busi(See 6. C. M. 28068, page 108.)

organized

101 (6)—
1: Religious, charitable,
literary, and educational organizations
munity chests.

ARTIcLE

scientific,
and com-

REVENUE ACT OF 1934 Ar D PRIOR REVENI E ACTS.

Navy Relief Society.

TITLE

(See

I.—
INCOME

I. T. 8550, page

104.)

AND EXCESS-PROFITS TAXES.

—

SECTION 106. EXCESS-PROFITS TAX.
SEU TIDE

1942-1-10952
Ct. D. 1585

106.

—EXCESS PROFITS TAX —REVENUE ACT Ol" 1933— I)l:CISIOV
OF SUPREIIE COURT.
VAz. I~E—
BAsls FoR DEIERMININO Excsss PRoFITs TAx-

CAPITAL STOCK TAX

1.

DEcIAREn

I IRsT

ERRoR IN
PIRATION

OF

RETURN

MAY NoT

BE

AMENDED

AFTER

Ex-

DUE DATE.

The basis for determining excess profits tax under section 106 of
the Revenue Act of 1085 is the adjusted declared value determined,
as provided in section 105 of that Act, in 3 capital stock tax return,
timely filed. Although by mistake the value was set at $600,000 instead of $1,000, 000, such error may not be correctcrl in an amended
return filed after the unextended or statutory due date had expired,
no extension of time for filing having been sought by the taxpayer.
The mandate of the statute tlrat the value as declared in the "first
return" can not be amended must be taken to preclude an amendment after the due date.
2, CASE DISTINGUIsnEO.
Igaggar Co. v. Helvering (1040) (Ct. D, 1488, C. B. 1940—1, 287)
(808 U. S., 880) distinguished.

(J
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8.

DECISION AFFIRMED.

Decision of the United States Circuit Court of Appeals, Third
Circuit (1941) (117 Fed. (2d), 572), affirming decision of the
United States Board of Tax Appeals (1940) (41 B. T. A. , 278),
affirmed.
SUPREME COURT OF THE UNITED

Scaife Company,
On writ of certiorari

petitioner,

v. Commissioner

STATES.

of Internal

Ret:enae.

to the United States Circuit Court of Appeals for the Third Circuit.

[December 22, 1941.]
OPINION.

Mr. Justice DOUDLAS delivered the opiniou of the Court.
On July 29, 1986, petitioner filed its capital stock tax' return for the period
ended June 80, 1986. This return was prepared by petitioner's treasurer and
The treasurer had been instructed by petisigned by petitioner's president.
tioner's vice president to place upon the capital stock a value of $1,000, 000. By
mistake the value was declared at 8600, 000. This error was not noted by
petitioner's president when he signed the return. When the error was later
discovered, a new return was prepared declaring the value of the stock to be
81,000, 000. This return was lodged with the collector on September 8, 1986,
and a remittance of $400 to cover the additional capital stock tax computed on
the higher valuation was tendered.
The collector refused to accept the amended
return ' and the remittance of the additional $400. Petitioner then filed a
petition with the Board of Tax Appeals for a redetermination
of its excess
profits tax' for 1986, claiming that that tax should be computed on the basis
of a declared value for its capital stock of 81,000, 000. The Board sustained
the action of the Commissioner.
(41 B. T. A, 278. ) The circuit court of
appeals affirmed.
(117 Fed. (2d), 572. ) We granted the petition for certinraii
because of a confiict between that holding and the decision of the Circuit Court
of Appeals for the Second Circuit in Lerner Htores Corporation (jif&t. ) v. Con&missioner (118 Fed, (2d), 455).
Section 105(f) of the Revenue Act of 1985 (49 Stat. , 1014, 1018) provides
that the adjusted declared value of the taxpayer's capital stock shall be the
value as declared in the "first return. " The value so declared "can not be
amended. " (Section 105(f).) The return must be made within one month after
thc close of the year with respect to which the tax is imposed. (Section 105(d), )
While the Commissioner by rules aud regulations "may extend the time for
making" the return, no extension shall be for more than 60 days. (Section
105(d). ) Under article 87(b) of Treasury Regulations 64 (1986 cd. ) an extension of time for filing the return and paying the tax shall be granted only upon
written application under oath filed on or before the statutory due date and on
a showing of reasonable cause for an extension. Petitioner sought no such
extension. It did, however, file the amended return within the 60-day period.
'Section 105(a) of the Revenue Act of 1935 (49 Stat. , 1014, 1017), as amended by
section 401 of the Revenue Act of 1936 (49 Stat. , 1648, 1733), provides:
"For each year ending June 30, beginning with the year ending June 30, 1936, there
is hereby imposed upon every domestic corporation with respect to carrying on or doing
business for any part of such year
an excise tax of $1 for each $1,000 of the adjusted
declared value of its capital stock. "
'petitioner sought to enjoin the collector from refusing to accept the amended return.
The bill was dismissed by the district court. (Wr«. B. Sco&fe &t Sons Co. v. Driscol/, 18 Fed.
Supp. , 748, ) The circuit court of appeals a&firmed.
(94 Fed. (2d), 664. ) This Court
denied certiorari.
(305 U. S., 603. )
s Section 106(a) of the Revenue Act of 1935 (49 Stat. 1014, 1019), provides:
,

"There is hereby imposed upon the net income of every corporation for each income-tax
taxable year ending after the close of the first year in respect of which it is taxable under
an excess profits tax equal to the sum of the folio&ring:
section
" 6 pe&105,centum
of such portion of its net income for such income-tax taxable year as is
in excess of 10 per centum and not in excess of 15 per centum of the adjusted declared value;
"12 per centum of such portion of its net income for "such income-tax taxable year as
is m excess of 15 per centum of the adjusted declared value.
Section 106(b) provides that the "adjusted declared value shall be determined as provided in section 105 as of the close of the preceding income-tax taxable year (or as of the
date of organization if it had no preceding income-tax taxable pear) ."
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% e agree with
We
distiliotve&i.

A

the court below

[()

that the amended

return

106.

was properly

"first return" means a return "for the first year in

which the
taxpayer exercises the privilege of fixing its capital stock value for tax purposes,
and includes a timely amended return for that year. " (Haggar Co. v. Helvering,
308 U. S., 389, 395 [Ct. D, 1433, C. B. 1940—1, 237].) The return filed on
Septembei 8, 1986, was not tiniely. The statute is not ambiguous.
Once the
period for filing the "first return" has expired, the value declared "can not

"

be amended.
Unless an extension had previously been obtained, the period
for filing ended one month after the close of the taxable year vvhich in this
case was June 30, 1986. Unlike the situation in IIaggar Co. v. Helvering, supra,
the due date of the return had not been extended. Nor did the statute make
mandatory or automatic an extension for 60 days. It merely gave the Commissioner the power to extend the due date under appropriate rules and
regulations.
And the latter made no provision for an extension after the
expiration of the statutory period. It is immaterial that different rules and
regulations might have been promulgated under which an extension might have
been obtained in the circumstances of this case. The important consideration
is that this amended return was filed after the unextended or statutory due
date had expired. In absence of an extension a later due date would have no
statutory saiiction. (See I. E. Riley Investment Co. v. Commissioner, 311 U. S.,
55 [Ct. D. 1469, C. B. 1940-2, 225]. ) Furthermore, the mandate of the statute
that the declaration of value contained in the first return can not be amended
must be taken to preclude an amendment after the due date if that prohibition
is to have real vitality.
But petitioner argues that a court of equity has power to relieve against such
mistakes. (Cf. Moffett, Hodgkins c$ Clarke Co. v. Rochester, 178 U, S., 873. ) Its
contention is that the amended return reflects its original intent rather than a
shift in position. But we can not treat this case like a case for reformation of a
contract. We are dealing here with an Act of Congress which not only prescribes
the formula for determining the time within which a return may be filed but
which also explicitly states that a declaration of value contained in the original
return may not be amended.
Hence no extension of the due date may be had
except pursuant to the procedure which has clear statutory sanction. If we were
extension
which it asks, we would be performing a legisto grant petitioner the
lative or administrative, ' not a judicial, function.
The result in individual cases may be harsh. But that may be true in case of
As we indicated in J. H. Riley Investment Co. v.
any statute of limitations.
Comvnissioner, supra, such considerations, though a basis for an appeal to Congress for relief in individual cases, ' are not appropriate grounds for relief by the
courts from the strictness of the statutory demand.
Affirmed.
SECTION

106.

CAPITAL STOCK TAX

—EXCESS PROFITS TAX—REVENUE

1942—1—
109M
Ct. D. 1586

—DECISION

ACT OF 1935

OF SUPREME COURT.

1. DECLARED
TION OF

—

BASIS FOR DE1ERMINING EXCESS PROFITS TAXFIRsT RETURN MAY NCT BE AXIENDED AFTER ExFIRA-

VALVE

ERRoR IN

DUE DA. TE.

The basis for determining excess profits tax under section 106 of
the Revenue Act of 1935 is the adjusted declared value determined,
as provided in section 105 of that Act, in a capital stock tax return

J.

& There
E. Rltetg Investment Co. v.
are to be distinguished those cases adverted to in
Commissioner, supra, page 58, where the Treasury has provided for correction of certain
original
returns.
an
the
Such
example
is article 43—
2 of
miscalculations
in
errors or
Treasury Regulations 86 providing for the filing of amended returns for the purpose of
sustained
during
a
prior
taxable
were
year,
which
deducting losses
'Thus private Act No. 199 (ch. 440, 50 Stat. , 1014), provides that the original declared
Co. , notivithstanding
the declaration in its
value of the Jackson Casket & Manufacturing
return for the year ending June 30, 1936, should be a value computed on the basis of $125i
From
the
stoclc.
committee
reports
it
that due to a mistake
appears
cpptta)
per share of its
a message from the president of the
hy Western Union Tele raph Co. in transmitting
filed
return
in
which
the
value
the
latter
a
of the capital stoclc
cashier,
companv to its
was declared to be $175 per share rather than $125 per share as the president had directed.
'I'I Rept,
S.
Seventy-fifth
Congress,
first
session;
Rcpt.
No.
730, Seventy-fifth
777,
No,
ep .
ongrerps, flrst session, )
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filed within a granted extension of time. Although by mistake the
value was set at $25, 000 instead of $2, 500,000, such error may not
be corrected in an amended return filed after the period for which
an extension could have been granted by the Commissioner.

2. CDNsTITvTIQNALITv oF STATUTE,
Sections 105 and 106 of the Revenue Act of 1935 do not constitute
an unlawful delegation of legislative authority contrary to, nor
violate the territorial uniformity required by, Article I, section 8,
of the Constitution, nor do they violate the fifth amendment.
3. CAsE FoIIowED.
Seaife Co. v. Commissioner, decided this day [Ct. D. 1535, page
207, this Bulletin], followed.
4. DEGIsIDN REvKBsED.
Decision of the United States Circuit Court of Appeals, Second
Circuit (1941) (118 Fed. (2d), 455), reversing memorandum opinion
of the United States Board of Tax Appeals (1940), reversed.
SvPBEME CDLBT oF THE UNITED STATES.

Guy

T. IIeilvering,

of Internal Revenue,
Stores Corporation (Md, )

Commissioner

petitioner,

v. Lerner

On writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit.

[December 22, 1941.]
OPINION.

Mr. Justice DovoLAs delivered the opinion of the Court.
This is a companion case to Scaife Co. v. Commissioner, No. 57, decided this
The tax in dispute is respondent's
day [Ct. D. 1535, page 207, this Bulletin].
excess profits tax for the fiscal year 1937. Respondent filed a timely capital
stock tax return for the first year ended June 30, 1936, in which the declared
value of its capital stock was stated to be $25, 000. This return was filed
September 27, 1936, an extension of time until September 29, 1936, having been
obtained. The figure of $25, 000 was erroneous due to a mistake made by an
XVhen the error was discovered an amended
return
employee of respondent.
was tendered in which the declared value of the capital stock was given as
$2, 500,000. This was on January 27, 1937, more than 60 days after the statutory due date. The amount of the tax, penalty and interest on the higher
The amended return was not accepted and the amount
amount was tendered.
Petitioner, in determining respondent's net
of the remittance was refunded.
income subject to the excess profits tax for the fiscal year ended January 31,
1937, used the declared value of $25, 000 appearing in the original return. The
order of the Board of Tax Appeals sustaining the Commissioner was reversed
(118 Fed. (2d), 455. )
by the circut court of appeals.
On the issue of timeliness of the amended return the decision in the Scaife
The case for disallowance of the amendment is even
case is determinative.
stronger here, for the amended return was filed beyond the period for which
The hardship
any extension could have been granted by the Commissioner.
resulting from the misplaced decimal point is plain. But Congress not the
relief.
of
courts is the source
Respondent in its brief tenders another issue. It contends here as it did
before the Board a. nd the circuit court of appeals, that sections 105 and 106
of the Revenue Act of 1935 constitute an unlawful delegation of legislative
authority contrary to Article I, section 8 of the Constitution; that they violate
the fifth amendment; and that the capital stock and excess profits taxes being
"based on guesses and wagers" are beyond the delegated powers of Congress.
The Board and the circuit court of appeals ruled adversely to respondent on
issues. Respondent filed no cross-petition for certiorari.
these constitutional
pet a respondent, without filing a cross-petition, may urge in support of the
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mider review grounds rejected by the court below.
(Langnes v.
Green, 282 U. S., 531, 588-589; Public Service Commission v. Haven&eyer, 296
U. S„506, 509; IflcGoldrick v. Compagnie Generale Transatlantiquc,
309 U. S.,
480, 434. )
The constitutional issues however are without substance. As we noted in
Haggar Co. v. Helvering (308 U. S., 889, 891—392, 894 [Ct. D. 1488, C. B. 1940-1,
287]) the capital stock tax and the excess profits tax are closely interrelated
The declared value of the capital stock is the basis of computation of both
taxes. The declared value for the first year is the value declared by the
corporation in its first return; the declared value for subsequent years t is
the original declared value as changed by certain specified capital adjustments.
(Section 105(f), Revenue Act of 1985, 49 Stat. , 1014, 1018.) The taxp«yer is free
to declare any value of the capital stock for the first year which it may choose.
While a low declaration of value decreases the amount of the capital stock tax, it
increases the risk of a high excess profits tax. On the other hand, a high
declaration of value while decreasing the tax on excess profits, increases the
capital stock tax. By allowing the taxpayer "to fix for itself the amount of the
taxable base" for purposes of computation of these taxes, Congress "avoided
the necessity of prescribing a formula for arriving at the actual value of
a problem "which had been found productive of much litigation
capital
under earlier taxing Acts. " (Haggar Co. v. Helvering, supra, 894. )
(See 1
Bonbright, Valuation of Property, 577—594. ) "At the same time it guarded
against loss of revenue to the Government through understatements
of capital" by providing a formula which would in such circumstances result in an
increase in the excess profits tax. (Haggar Co. v. Helvering, supra, 894. )
There is present no unlawful delegation of power. Congress has prescribed
the method by which the taxes are to be computed. The taxpayer here is given
a choice as to value. While the decision which it makes has a pronounced eflect
upon its tax liability, that is not uncommon in the tax field. Congress has fixed
the criteria iu light of which the choice is to be made. The election which the
taxpayer makes can not affect anyone but itself.
The contention that these provisions of the Act run afoul of the fifth amendment
is likewise without merit. A claim of unreasonable classification or inequality
in the incidence or application of a tax raises no question under the fifth amendment which contains no equal protection clause. (I&& Belk Iron Works v. United
States, 256 U. S., 877 [T. D. 8051, C. B. 8, 859 (1920), T. D. 8181, C. B. 4, 378
(1921) Sunshir&e Anthracite Coal Co. v. i&lkins, 810 U. S., 881, 401 [Ct. D. 14 &7,
C. B. 1940—1, 258]. ) The propriety or wisdom of a tax on profits computed in
reference to a specified criterion of value of capital stock is not open to challenge
in the courts. (La Belle Iron Works v. United States, supra, 898. ) That being
true there is no constitutional reason why Congress may not because of administrative convenience alone (Carmichael v. Southern Coal &8 Colce Co. , 301 U. S.,
495, 511, and cases cited) avoid litigious valuation problems and rely on the
self-interest of taxpayers to place a fair valuation on their capital stock. As
was stated in Iforhester Gas &8 Electric Corporation v. McGotcan (115 Fed. (2d),
953, 955). "To say that Congress could not choose a scheme implemented by
such nlild sanctions, as an alternative to actually computing an 'excess proiits
tax' with all the uncertainty and litigation which that had involved, would be
most unreasonably
to circumscribe its powers to establish a convenient and
flexible fiscal system. "
Nor do we have here any lack of that territorial uniformity which is required
(La Belle Iron Works v. United States,
by Article I, section 8 of the Constitution.
supra, 892. )
Reversed.

—"

];

.

r There is no limitation of time on the use of the original declared value under the 1935
Act, It should be noted, however, that section 1202 of the Internal Revenue Code (see
section 601(f) of the Revenue Act of 1988, 52 Stat. , 447, 566) provides that the "adjusted
declared value shall be determined with respect to 8-year" periods beginning with the year
endin
June 80, 1938, and each third year thereafter.
That adjusted declared value
enters into the computation of the excess profits tax under sections 600 and 601 of the
internal Revenue Code.
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112(g), Art. 112(g)—2. ]
SUPPLEMENT

COMPUTATION OF
B.—

NET INCOME.

—

SECTION 112(g). RECOGNITION OF GAIN OR LOSS:
DEFINITION OF REORGANIZATION.
ARTIULE

112 (g) —2: Definition of terms.

INCOME TAX

1.

—REVENUE

ACT

DECISION
OF ISS2—

——TRANsFER

1942—
7-10990

Ct. D. 15-11
OF SUPREME COURT.

0F CoRPQRATE PRGPERTT FGR CABH
BAsIs FoR DEPREOIATIGN.
AND STocK MEsNE CONVEKANCEs
Pursuant to a plan of reorganization formulated by a bondholders' committee, with which was deposited certain bonds of the X
Corporation, the committee acquired at foreclosure sale certain property previously owned by the X Corporation but which, as a result of
mesne conveyances, was held at the time of default by the Y Corporation and an individual and was transferred by quitclaim deed in
consideration for the payment of cash to the committee while foreThe consideration paid by the
closure proceedings were pending.
committee on the foreclosure sale was the surrender of the deposited
bonds plus cash. A new corporation, formed by the bondholders,
acquired the property from the committee, issued all of its stock
to the depositing bondholders, and paid cash to the non-assenting
Held: These transactions did not constitute a "reorbondholders.
ganization" within the meaning of section 112(i)1 of the Revenue
Act of 1992 since the property was not acquired by the committee or
by the new corporation from the X Corporation, and consequently
the new corporation was not entitled to use the basis of the X Corporation in computing depreciation.
2. CAsE DlsTINGUIsHEO.
No. 828, Hclvering v. Alabama Asphaltic Limestone Co., decided
this clay [Ct. D. 1542, page 214, this Bulletin], distinguished.

—

REGRGANIzATIGN

8. DEOIsloN AFFIRMEo.
Decision of the United States Circuit Court of Appeals, Ninth Circuit (118 Fed. (2d), 511) (1941), reversing decision of the United
States Board of Tax Appeals (40 B. T. A. , 882) (1989), affirmed.
SUPREME CGURT 0F THE UNITED STATEs.

Bondholders

jfarlborough

Committee,
petitioner,
H'ouse,

On writs of certiorari

ItIarlborough Invest»cent Co., First 3fortgage
v. Commissioner of Inter&cc&l Revenue.

Inc. , petitioner,

v. Commissioner

Bonds,

of I»ic'mal Revenue.

to the United States Circuit Court of Appeals for the Ninth Circuit.

[February 2, 1942.]
OPINION.

Mr. Justice DGUGLAS delivered the opinion of the Court.
The primary question involved in these cases is whether the transaction in
question qualified as a "reorganization" under that portion of section 112(i)1
of the Revenue Act of 1982 (47 Stat. , 109, 190) which provides: "The term ' reorganization ' means (A) a merger or consolidation (including the acquisition by
one corporation of s * * substantially
all the properties of another cor-

poration)
In 1927 the Marlborough Investment Co. issued its bonds in the principal
amount of $500,000. They were secured by its apartment building in Seattle
and the personal property therein. There was a default in May, 1982. A bond-
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holder' committee was formed and there were deposited with it more than 97
per cerit of the total of over $450, 000 face amount of the bonds th& ri outstanding.

In view of Hclvcring v. All&a&na Aslihaltic Limestone Co. , No. 328, decided this day
[Ct. D. 1542, page 214, this Ijulietin], tlie precise mechanics whereby the reorganization was consummated are not material.
Suflice it to say that pursuant to a
plan of reorganization
formulated by the committee under tire broad powers
accorded it in the deposit agreement, there was a foreclosure and sale; the committee was the succ&&ssful bidder at the price of $840, 42&5& which ivas paid by the
surrender of deposited bonds plus cash; )lurlborough House, Inc. , was formed
by the bondhotders; it acquired the property from the committee and issued all
of its stock to the depositing bondholders; and non-assenting bondholders were
paid in cash their pro rata share of the purchase price. In determining the
income tax liability of the committee ' for a part of 1988 and of the new corporation for a part of 1988 and for 1984 and 1985 the Commissioner used as the basis
for computing depreciation the price bid at the foreclosure sale. The Board of T ix
Appeals found that neither the fair niarket value of the deposited bonds plus
the cash expended in partial payment nor the fair market value of the property
was in excess of $340AZ5 at the date of the foreclosure sale or when the committee took possession. The Boiird held that since the new corporation had acquired the property in connection with a " reorganization, " it was entitled to use
the basis in the hands of the old corporation, less depreciation.
(40 B. T. A. , 882. )
The circuit court of al&peals reversed.
(118 Fed. (2d), 511.)
For the reas&&iis stated in Hclv&&ring v. Aloha&»a Asphaltic Limestone Co., supra,
tliis transaction clearly would have been a "reorganization" ivithin the meaning
ot section 112(i)1 but for one fact. That fact is that the property was not
acquired by the committee or the new corporation from hlailborough Investment
Co. ' In December, 192&8, several years prior to the insolvency re&&rganization,
hlarlborough Investment Co. , the issuer of the bonds, had transferred the property
As a result of mes»c conveyances the property was
ro another corporation,
held in May, 1982 bv State Developers, Inc. , and one Cooley. While the foreclosure proceedings iv& r'e pending that corporation and Cooley executed an(1
delivered a quitclaim deed to the property in consideration of the payment of
the cash sum of $10,025 which was furnished by the committee.
there was no "reorganization" within the
In view of these circumstances
rrieaning of section 112(i)1. The parenthetical part of clause A which is relevant
all of the
here covers "the acquisition by one corporation" of substantially
properties "of anotlier corporation. " Clause B covers certain transfers "by a
corporation" of all or a part of its assets "to anotlier corporation" vvhere the
transferor or its stockholders continue in control. These irene not "properties"
of hlarlborough Investment Co. It had long since ccas«i io own them. It vvas
Furthermore, section 113(a)7 authorizes a carrv-over of
not the "transferor.
" not their basis in
the basis of the properties' in tlie hands of the "transferor,
the hands of one who may have occupied an earlier position in the chain of
Hence it is immate&ial that under the rule of H&i& rri»&i v. 4lahama
ownership.
Asphaltic Li»&&std&»e Co. , supra, the bondholders had succeeded to all of the
propri&tary interest in Marlborough Investment Co. The propertv ivhose basis"
is in controversy here ivas not acquired from it. Nor was there a "reoganization
as between the committee or the new corporation on the one hand and State
The
Developers, Inc. , and Cooley on the other. Cooley svas an individual.
"reorganization" provisions in question cover only intercorporate transaction-.
Section 118(a)8 provides for a carry-over of the basis of the properties in the
hands of the "transferor" if the property uas acquired by a corporation after
December 81, 1920, by the issuance of its stock or securities "in connection with
a transaction" described in section 112(b)5. Section 112(b);& includes transfers

'

.

' Tbe committee took possession of the property and managed it for a part of the vear 1933
prior to the date when the new corporation acquired it. The Board held that the committee
taxable as a corporation on the income received during that period by it. The comthe circuit court of appeals.
mittee did not petition for review of that determination by before
the Board or the court
s Though
respondent apparently did not urge this point
below, it may of course support the judgment here by any matter appearing in the record,
and
cases
cited.
421,
S.
415,
)
303
U.
Soof&eld,
,
(Le Tulle v.
adjusted i&osis
'By section 114(a) the basis upon which depreciation is allowed is the
Bv section 113(b)
provi&ied in section 113(b) for the purpose of determining gain or loss. acr
tion
113(a) the
basis determined under section 113(a). By
such adjusted basis is the "cost,
One oi' those exceptions is
with enumerated exceptions.
basis of property shall be
Comm(aHolding
Corporation
v.
Palm
Springs
contained in section 113(a)7 set forth in
s&oner, No. 503, decided this day [Ct. D. 1543, page 217, this Bulletin], note 1.

"

$
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by individuals;' but it requires that the transferor remain in control. Cooley
and State Developers, Inc. , were bought out for cash.
It is argued that if the committee's acquisition of the properties is to be
treated as a purchase rather than a "reorganization,
the cost tn the committee
should be measured by the amount of the cash advanced bv the committee plus
the face value of the deposited bonds. There is no foundation for that contention.
The cost of assets bid in by a mortgage creditor on foreclosure is to be determined
(See article 198, Treasury Regulations
by the fair market value of the property.
77; Hetnering v. New President Corporation, 122 Fed. (2d), 92, 96—97. ) Although
the Commissioner used the bid price in ascertaining the basis, the Board found
that the market value of the assets did not exceed that amount. Respondent
therefore suggests that a remand to the Board to ascertain the fair market value
is not necessary. Accordingly the judgment below is
Afffrmed.

"

Mr. Justice RoRERTs did not participate in the consideration
case.
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DEPLETION.

Pursuant to a reorganization plan proposed by a creditors' committee of a bankrupt corporation and consummated with the aid of
the bankruptcy court, involuntary
bankruptcy proceedings were
instituted and the creditors' committee bid in the assets of the
corporation, the price being paid by cash, by agreements of the
creditors to accept stock of a new corporation in full discharge of
their claims, and by an offer of the committee to meet certain costs.
Thereafter, a new corporation was formed pursuant to the plan,
and acquired all the assets of the bankrupt corporation in consideration of the issuance of its stock to the creditors and the
payment of cash to nonassenting creditors. Held: The transaction
constituted a " reorganization"
within the meaning of section
112(i)1 of the Revenue Act of 1928, and in computing depreciation
and depletion the new corporation was entitled to treat its assets
as having the same basis as in the hands of the old corporation.
Under the above statutory provisions it is immaterial that the
transfer shifted the ownership of the equity in the property from
the stockholders to the creditors of the old corporation.
The separate steps were no more than intermediate procedural devices utilized to enable the new corporation to acquire all the assets of
the old one pursuant to a single reorganization plan.

2.

CAsE DIsTINGUIsHED.

Le Tulle v. Scofield, Collector (808 U. S., 415 [Ct. D. 1482, C. B.
1940-1, 151 (1940) ] ), distinguished.
3. DECISION AFFIRMED.
Decision of the United States Circuit Court of Appeals, Fifth
Circuit (119 Fed. (2d), 819) (1941), afiirming decision of the
United States Board of Tax Appeals (41 B. T. A. , 324) (1940),
affirmed.

Section 112(b)d provides in part: "No gain or loss shall be recognized if
is transferred to a corporation by one or more persons solely in exchange for property
stock or
securities in such corporation, and immediately after the exchange such person or persons
are in control of the corporation.
s

"
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SvPIIEME CovttT oF THE UNITED STATEs.

T. Helvering,

Commissioner of Internal Revenue, petitioner, v. Alaltamts
Aspltaltic Limestone Co.
Un writ of certiorari to the United States Circuit Court of Appeals for the Fifth Circuit.
Oup

[February 2, 1942.]
OPINION.

Mr. Justice DovoLAs delivered the opinion of the Court.
Respondent in 1981 acquired all the assets of Alabama Rock Asphalt, Inc. ,
pursuant to a reorganization plan consummated with the aid of the bankruptcy
court. In computing its depreciation and depletion allowances for the year
1984, respondent treated its assets as having the same basis which they had
in the hands of the old corporation.
The Commissioner determined a deficiency,
computed on the price paid at the bankruptcy sale. ' The Board of Tax Appeals
rejected the position of the Commissioner.
(41 B. T. A. , 824. ) The circuit
court of appeals aflirmed.
(119 Fed. (2d), 819.) We granted the petition for
certiorari because of the conflict between that decision ' and Commissioner v.
Palm Springs Holding Corporation (119 Fed. (2d. ), 840), decided by the Circuit
Court of Appeals for the Ninth Circuit, and Heleeti rig v. Neto President Corporation (122 Fed. (2d), 92), decided by the Circuit Court of Appeals for the
Eighth Circuit.
The answer to the question ' turns on the meaning of that part of section
112 (i) 1 of the Revenue Act of 1928 (45 Stat. , 791, 818) which provides: "The
term ' reorganization ' means (A) a merger or consolidation
(including the
acquisition by one corporation of * * * substantially all the properties of
another corporation.
The essential facts can be stated briefly. '1'he old corporation was a subsidiary
of a corporation which was in receivership in 1929. Stockholders of the parent
had financed the old corporation taking unsecured notes for their advances.
Maturity of the notes was Itpproaching;tnd not all of the noteholders would agree
to take stock for their claims. Accordingly a creditors' committee was formed
late in 1929 and a plan of reorganization was proposed to which all the noteholders,
except two, assented. The plan provided that a new corporation would be formed
which would acquire all the assets of the old corporation.
The stock of the new
corporation, preferred and common, would be issued to the creditors in satisfaction of their claims. Pursuant to the plan involuntary bankruptcy proceedings
were instituted in 1980. The appraised value of the bankrupt corporation's assets
was about $155,000. Its obligations were about 8%8,000, the unsecured notes with
accrued interest aggregating somewhat over $793,000. The bankruptcy trustee
offered the assets for sale at public auction. They were bid in by the creditors'
committee for $150,000. The price was paid by $15,00) in cash, by agreements of
creditors to accept stock of a new corporation in full discharge of their claims,
and by an offer of the committee to meet the various costs of administration, etc.
Thereafter respondent was formed and acquired all the assets of the bankrupt
corporation.
It does not appear whether the acquisition was directly from the
Pursuant to the
old corporation on assignment of the bid or from the committee.
over 95
plan respondent issued its stock to the creditors of the old corporation
per cent to the noteholders and the balance to small creditors. Nonassenting
creditors were paid in cash. Operations were not interrupted by the reorganization and were carried on subsequently by substantially the same persons as before.
From the Pinellas case (287 U. S., 462) to the Le Tulle case (808 U. S., 415) it
has been recognized that a transaction may not qualify as a "reorganization"
under the various Revenue Acts though the literal language of the statute is sat-.
isfied. ( See Paul, Studies in Federal Taxation (Bd series), pages 91 et seq. ) The
transpinellas case introduced
" the continuity of interest theory to eliminate "those
(287 U. S,,
actions which had no real semblance to "a merger or consolidation
would make evasion of taxation very
470) and to avoid a construction which

—

I petitioner now takes the position that the new basis should be measured by the market
value of the assets rather than the bid price. (See Bondholders committee V. commisday. )
sioner, No. 128, decided this
' '
v IC t efman (89 Fed (2d) 458)
Att'd see Co mice o
Fed.
(2d). 447L which are in accord with the decision below.
(94
.
Co.
tmbuer
g.
Chem.
L
the respondent was entitled to use the asset basis of
smif thpfp was a " reorganization,
section 118(a) 7.
d
in
provfd&
as
corporation
the old

"

) 112(g), Art. 112(g)—2.]
easy. " (Id. , 469. ) In that case the transferor received in exchange for its property cash and short term notes. This Court said (id. , 470) "Certainly, we think
that to be within the exemptiou the seller must acquire an interest in the affairs
of the purchasing company more definite than that incident to ownership of its
short-term purchase-money notes. " In the Le Tulle case, we held that the term
"1Vhere the consideraof the obligation received by the seller was immaterial.
tion is wholly in the transferee's bonds, or part cash and part such bonds, we
think it can not be said that the transferor retains any proprietary interest in the
enterprise. " (808 U. S., 420 —421. ) On the basis of the continuity of interest
theory as explained in the Le Tulle ease it is now earnestly contended that a
substantial ownership interest in the transferee company must be retained by
the holders of the ownership interest in the transferor.
That view has been
followed by some courts. (Commissioner v. Palm Springs Holding Corporation,
supra; Helvering v. New President Corporation, supra. ) Under that test there
ivas "no reorganization" in this case since the old stockholders were eliminated
by the plan, no portion whatever of their proprietary interest being preserved for
them in the new corporation.
And it is clear that the fact that the creditors were
for the most part stockholders of the parent company does not bridge the gap.
The equity interest in the parent is one step removed from the equity interest in
the subsidiary.
In any event, the stockholders of the parent were not granted
participation in the plan qua stockholders.
d'ye conclude, however, that it is immaterial that the transfer shifted the ownership of the equity in the property from the stockholders to the creditors of the old
corporation. Plainly the old continuity of interest was broken. Technically that
did not occur in this proceeding until the judicial sale took place. For practical
purposes, however, it took place not later than the time when the creditors took
steps to enforce their demands against their insolvent debtor. In this ease, that
was the date of the institution of bankruptcy proceedings.
From that time on
they had effective command over the disposition of the property. The full priority
rule of Northern Pacific H. Co. v. Boyd (228 U. S., 482) applies to proceedings in
bankruptcy as well as to equity receiverships.
(Case v. Los A. ngeles Lumber
Products Co., 808 U. S., 106. ) It gives creditors, whether secured or unsecured,
the right to exclude stockholders entirely from the reorganization plan when the
debtor is insolvent.
(Sce In re 6'20 Church St. Bldg. Corporation, 299 U. S., 24. )
XVhen the equity owners are excluded and the old creditors become the stockholders
of the new corporation, it conforms to realities to date their equity ownership
from the time when they invoked the processes of the law to enforce their rights
of full priority. At that time they stepped into the shoes of the old stockholders.
The sale "did nothing but recognize ofiicially what had before been true in fact. "
(Heloering v. New Haven d S. L. R. Co. , 121 Fed. (2d), 985, 987.)
That conclusion involves no confiict with the principle of the I.e Tulle case.
A bondholder interest in a solvent company plainly is not the equivalent of a.
proprietary interest, even though upon default the bondholders could retake the
The mere possibility of a proprietary interest is of course
property transferred.
not its equivalent.
But the determinative and controlling factors of the debtor' s
insolvency and an effective command by the creditors over the property were
absent in the Le Tulle case.
Nor are there any other considerations which prevent this transaction from
qualifying as a "reorganization" within the meaning of the Act. The Pinellas
case makes plain that "merger" and "consolidation" as used in the Act includes
transactions which, " are beyond the ordinary and commonly accepted meaning
of those words. " (287 U. S., 470. ) Insolvency reorganizations are within the
family of financial readjustments embraced in those terms as used in this particular statute. Some contention, however, is made that this transaction did
not meet the statutory standard because the properties acquired by the new
corporation belonged at that time to the committee and not to the old corporation. That is true. Yet the separate steps were integrated parts of a single
scheme. Transitory phases of an arrangement frequently are disregarded under
these sections of the Revenue Acts where they add nothing of substance to the
complete affair. (Gregory v. Helrering, 298 U. S., 465; Hclvering v. Bashford,
302 U. S., 454. ) Here they were no more than intermediate procedural devices
utilized to enable the new corporation to acquire all the assets of the old one
pursuant to a single reorganization plan.
Aifirmed.

!iir. Justice Ronxnrs did not participate

this case.

in the consideration

or decision of
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REORGANIZATION
TRANSFER OF ASSETS OF INSOLVENT CORPORATION
FGB CA sH i STGGKi AND BQNDs
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Pursuant to a plan of reorganization proposed by a bondholders'
committee of an insolvent corporation, a new corporation issued its
preferred stock and certain shares of its common stock to the
assenting bondholders of the insolvent corporation and all of its
remaining stock to an individual in return for certain services, the
latter individual agreeing to transfer an amount of such stock to the
sole stockholder of the insolvent corporation in return for certain
services. At trustee's and foreclosure sales the new corporation
acquired all the property of the insolvent corporation in exchange
for cash and bonds. Held: The transaction constituted a "reorganization" within the meaning of section 112(i)1(A) of the Revenue
Act of 1932, and in computing depreciation the new corporation is
entitled to treat its assets as having the same basis as in the hands
of the old corporation. The legal procedure employed by the creditors is not material; the critical facts are that the old corporation
was insolvent and that its creditors took steps to obtain effective
command over its property.

2.

CA8E FOLLowED.

No, 328, Helvering v. Alabama Asphaltic Limestone Co. , decided
this day [Ct. D. 1542, page 214, this Bulletin], foliowed.

3.

DEGISIGN REvERBED.

Decision of the United States Circuit Court of Appeals, Ninth
Circuit (119 Fed. (2d), 846) (1941), reversing memorandum decision of the United States Board of Tax Appeals (1940), reversed.
SUPREME CoURT OF THE UNITED

STATEs.

Corporation, petitioner, v. Commissioner of Internal
Revenue.
writ of certiorari to the United States Circuit Court of Appeals for the Ninth Circuit.

Palm Springs Holding
On

[February 2, 1942.]
OPINION.

Mr. Justice DoUGLAs delivered the opinion of the Court.
This case is a companion case to Helvering v. Alabama Asphaltic Lin1estone Co. ,
No. 328, decided this day. This, too, was an insolvency reorganization, though
a different procedure was employed to consummate it. The old corporation had
outstanding about $300,000 face amount of first mortgage bonds, secured by a
lien ou its realty. The property, which was an hotel, was leased to an operating
In 1931, as a result of transactions not relevant here, one Pinney
company.
became the sole stockholder of the old corporation and of the operating company.
The furniture and fixtures in the hotel were owned by the operating company.
They were covered by a chattel mortgage which, together with the lease on the
hotel, were assigned and pledged as part of the security for the bond issue. In
1931 both companies were in financial difficulties and insolvent, at least in the
equitv sense. A bondholders' committee was formed which received deposits of
more than half of the face amount of the bonds. Petitioner was formed in 1932.
Pursuant to the plan of reorganization 6 shares of petitioner's preferred stock and
4 shares of its common stock were issued to assenting bondholders for each $1,000
bond. In addition all of petitioner's remaining common stock was issued to one
Lacoe in return for his agreement to pay the costs of incorporating petitioner up
Before the actual
to $1,000 and for his agreement to lend money to petitioner.
issuance of any of the shares, Lacoe agreed to transfer 1,000 shares of the common
stock to pinncy, the sole stockholder of' the two companies, for bis services in the
reorganization and as an inducement to him to continue as manager of the hotel.
None of the stock of petitioner, however, was issued to any stockholder or former
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stockholder of either of the companies for any rights any of them had as stockholders. In May, 1032, the indenture trustee declared the principal of the bonds
due and payable. Pursuant to the terms of the indenture, the trustee sold all of
the properties of the old corporation, including the lease and chattel mortgage,
to petitioner, the highest bidder. The bid price was $61,800. It was satisfied by
the payment of about $18,700 in cash and bv the delivery to the trustee of bonds
of a face amount of $292, 000 for the balance. Foreclosure proceedings against
the old corporation and the operating company were then instituted.
At the
foreclosure sale the furniture and fixtures, comprising all of the property of the
operating company, were bought in by petitioner.
The Commissioner, in determining a deficiency in petitioner's income and
excess profits tax for the fiscal year ended May 31, 1936, disallowed depreciation
deductions on both the realty and personal property on the basis of cost to the
old corporation and operating company. ' He used as the basis the cost of the
assets to petitioner plus the cost of additions. The Board of Tax Appea)s sustained the Commissioner's determination with respect to the personal property
but rejected it with respect to the realty. The circuit court of appeals sustained
the Commissioner on both points.
(11!) Fed. (2d), 846. )
Though the petition for certiorari raised the question, petitioner now concedes
that the acquisition of the furniture and fixtures from the operating company was
not a "reorganization" within the meaning of section 112(i)1(A) of the Revenue
Act of 1932. So we dp not reach that issue. As respects the assets acquired
from the old corporation, we think there was a "reorganization" within the
meaning of section 112(i)1(A) of the 1932 Act. That provision is the same in
the 1932 Act as in the 1928 Act which was involved in Helvering v. Alabama
Asphaltic Limestone Co., supra. That case is determinative of this controversy.
The transaction fits the literal language of the statute. The new corporation
acquired the assets directly at the trustee's and the foreclosure sales. The legal
The critical facts are that
procedure employed by the creditors is not material.
the old corporation was insolvent and that its creditors took steps to obtain
For the reasons stated in Helvering v.
effective command over its property.
Alabama Asphaltic Limestone Co. , supra, the creditors at that time acquired the
equivalent of the proprietary interest of the old equity owner. Accordingly, the
continuity of interest test is satisfied.
Reversed.
Mr. Justice RORERTS did not participate in the consideration or decision of this
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Pursuant to a plan of reorganization, the bondholders' committee
of a corporation purchased all the assets of the corporation at foreclosure and receivership sales, and transferred such assets to a new

' Section 113(a)7 of the 1932 Act (47 Stat. 169, 198) provides
"(a) BAsis (UNAnsusTEO) oF PRoi'ERTY, The basis of property
,

property; except

that—

t

in part:
shall be the cost of such
v

"(7) TRANsFERs To coRPCRATiox wHFRE coNTRoL oF PRoPERTY Rsiisixs IN sAME PKRsoNs. If the property was acquired after December 31, 1917, by a corporation in connection
with a reorganization, and immediately after the transfer an interest or control in such
property of 60 per centum or more reinained in the saiue persons or any of them, then the
basis shall be the same as it would be in tbe hands of the transferor. , increased in the amount
of gain or decreased in the amount of loss recognized to the transferor " upon such transfer
under the law applicable to the year in which the transfer was made.
That provision is applicable here. (See section 114(a), section 113(b), section 113(a)12
of the Revenue Act of 1934, 48 Stat. , 680. ) The property here involved was acquired after
February 28, 1913, in a taxable year prior to January I, 1934, as required by section
113(a)12. Respondent argues that this transaction was not a "reorganization" within
the meaning of section 113(a)7. And he points out that "control" wss not in the participating creditors since tbe majority of the new common stock had been distributed, for
a consideration other than sn exchange of bonds, to "Laeoe and Pinney. But he does not
contend that assuming tliere was a "reorganization,
and "interest" in the property of
60 per cent or more did not remain in the sarue persons (the bondholders) immediately after
the transfer.

—
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corporation in exchange for voting common stock and class A and B
stock purchase vvarrants. Most of the stock was issued to the bondholders, and a small portion, together with class A warrants, was
issued to the unsecured creditors; class B warrants were issued to
the preferred and common stockholders; and cash was paid to nonparticipating security holders. Held: The transaction does not constitute a "reorganization" within the meaning of section 112(g) 1
of the Revenue Act of 1934, and the new corporation is not entitled
to use the basis of the old corporation in determining gain or loss.
Under this statute the continuity of interest test is made much
stricter than in the earlier Acts. The statutory requirement that the
acquisition be in exchange solely for voting stock is not met if properties are acquired in exchange for a consideration other than. or
in addition to, voting stock; and the statutory requirement that the
transferor or its stockholders, or both, be in control of the transferee
corporation is not met if the bondholders receive a majority of the
stock of the new company.

2.

CASE DISTINGUIsHED.

No. 328, Hetvering v. Alabama Asphaltic Limestone Co. , decided
this day [Ct. D. 1542, page 214, this Bulletin], distinguished, since it
involved different statutory provisions.

3.

DEOISIDN REvERsED.

Decision of the United States Circuit Court of Appeals, Fifth
Circuit ( 119 Fed. (2d ), 561 ( 1941) ), affirming memorandum decision
of the United States Board of Tax Appeals (1969), reversed.
SUPREME Co'URT OF THE UNITED STATEs

guy T. Helvering,
On writ of

Commissioner of Internal Revenue,
Consolidated Corporation.

petitioner,

v. South~est

certiorari to the United Statee Circuit Court of Appeals for the Fifth Circuit.

[February 2, 1942.]
OPINION.

Mr. Justice Dovor. as delivered the opinion of the Court.
The primary problem in this case is whether the transaction in question
qualified as a "reorganization" under section 112(g) 1 of the Revenue Act of
1934. (48 Stat. , 680, 705. ) Section 112 (g) provides:
"As used in this section and section 113—
"(1) The term ' reorganization ' means (A) a statutory merger or consolidation, or (B) the acquisition by one corporation in exchange solely for all or
a part of its voting stock: of at least 80 per centum of the voting stock and
at least 80 per centum of the total number of shares of all other classes of stock
of another corporation; or of substantially all the properties of another corporation, or (C) a transfer by a corporation of all or a part of its assets to another
corporation if immediatelv after the transfer the transferor or its stockholders
or both are in control of the corporation to which the assets are transferred, or
(D) a recapitalization, or (E)" a mere change in identity, form, or place of
organization, however effected.
Respondent filed an income and excess profits tax return for a part of the
year 1934 and for the entire vear 1035, reporting a net loss for each year.
petitioner, in determining deficiencies, made certain adjustments on the theory
that the acquisition by respondent in 1934 of all of
" aspredecessor,
" the assets of its
defined in
Sputhwest Gas Utilities Corporation, was not a reorganization,
sectipn 1)2(g) 1. The cost basis of the assets in the hands of the old corPoration
had been about $9,000,000. They were purchased at foreclosure and receivership
sales for $752, 000. Respondent used the former figure as the basis in computing
gaiens and lpsses on the acquired assets. Thus it deducted some $75,000 as bad
petitioner in using the lower figure as the basis allowed that deduction
only tp the extent of $1.26. Deficiencies computed on that theory showed a net
incpnie, rather than a net loss, for each year. The Board of Tax Appeals

g
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rejected the Commissioner's view. ' The circuit court of appeals affirmed the
judgment of the Board. (119 Fed. (2d), 561.)
The old corporation was burdened with some $2, 870, 000 face amount of first
lien bonds, certain unsecured claims, and issues of preferred and common
stock. There was a default in interest on the bonds in May, 1932. A bondholders' committee was formed which obtained the deposit of about 85 per cent
of the bonds outstanding.
Members of the committee became directors of the
old corporation and beginning in the fall of 1982 were in control of it. In
1034 equity receivers were appointed by the Delaware chancery court. A plan
of reorganization was formulated which was approved by the court. The plan
called for the formation of a new company which would acquire the assets
of the old in exchange for voting common stock and class A and class B stock
purchase warrants.
Most of the connnon stock, issued under the plan, was
to go to the bondholders; a small portion, together with the class A warrants,
was to be issued to the unsecured creditors. Class B warrants were to be
issued to the preferred and common stockholders.
Pursuant to the plan and a
court order, the assets securing the bonds were sold by the indenture trustee
at a foreclosure sale in 1984. They were bid in by the bondholders' committee
for $660, 000. The unpledged assets also were sold at public auction and were
bought in by the committee for $92,000. Respondent was thereupon formed
and the committee transferred all the assets of the old co poration to it. The
Board found that the fair market value of the assets at that time was
$1,766, 694.08. The stock and warrants of respondent were distributed pursuant
security holders, owning $440, 000 face amount
to the plan. Nonparticipating
of obligations, received about $106,680 in cash. The cash necessary to make
this payment was obtained by a loan from a bank. The loan was assumed
by the respondent and later repaid by it. About 40, 800 shares of common
stock and 2, 760 class A warrants were issued to the creditors; over 18,445
Class A warrants carried
class B warrants were issued to the stockholders.
the right to buy one share of common stock at $6 a share during 1984, the price
being increased $1 per share each year until expiration in 1988. Class B warrants carried the same right except that the price was $10 a share during
1984 and was increased by $5 per share each year until expiration in 1088.
There were 1,760 class A warrants and 4,628 of the class B warrants exercised.
On the basis of the fair market value of the assets at the time they were
acquired in the reorganization, respondent computes that the class A warrants
had a value of $20 each and the class B warrants a value of $25 each.
I)nder the statute involved in Hclpering v. Alabama Asphaltic LAnestone
Co., No. 828, decided this dav, there would have been a "reorganization" here.
For the creditors of the old company had acquired substantially the entire
(See Heircring v. 3Iinnesota Tea
proprietary interest of the old stockholders.
1, 189 (1936) ].) But clause B of,
Uo. , 206 U. S., 878 [Ct. D. 1060, C. B. XV—
section 112(g) 1 of the 1984 Act effects an important change as respects transactions whereby one corporation acquires substantially all of the assets of another.
(See S. Rept. No. 558, Seventy-third Congress, second session, Committee Reports, Revenue Acts 1018—1988, pages 598—500 [C. B. 1989—1 (Part 2)].) The
continuity of interest test is made much stricter. (See Paul, Studies in Federal Taxation (3d Series), 86—41.) Congress has provided that the assets of
the transferor corporation must be acquired in exchange "solely" for "voting
stock" of the transferee. "SolelV" leaves no leeway. Voting stock plus some
other consideration does not meet the statutory requirement.
(See Hendricks,
Developments in the Taxation of Reorganizations, 84 Col. L. Rev. , 1198, 1202—
1203. ) Congress, however, in 1930 amended clause B of section 112(g)1 by adding, "but in determining whether the exchange is solely for voting stock the
assumption by the acquiring corporation of a liability of ihe other, or the fact
that property acquired is subject to a liability, shall be disregarded. " (58
Stat. , 871.) That amendment was made to avoid the consequences of United
States v. Hendler (803 U. S., 564 [Ct. D. 1828, C. B. 1988—1, 285]). (See H.
Rept. No. 855, Seventy-sixth Congress, first session, pages 18—20; S. Rept. No.
648, Seventy-sixth Congress, first session, page 8. ) And it was made retroactive so as to include the 1984 Act. (58 Stat. , 872. ) But with that exception,

' The petition for review by the taxpayer contended that this transaction
the purview of section 112(s)1 and therefore that the
provbied in section 113(a)7 was aopiicable.
No other issues were raised
the Board or the court below. We pass only on that question leaving
questions as may be appropriately presented to the Board.
ization" within

was a "reorgancarry-over basis
or considered by
open such other
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the requirements of section 112 ( g) 1 (B ) are not met if properties are acquired
&n exch»»ge for a consideration
other than, or in addition lo, voting stock.
Under that test this transaction fails to qualify as a " reorganization " under
clause B.
In th'e first place, security holders of the old company owning $440, 000
face amount of obligations were paid off in cash. That cash &vas raised during
the reorganization on a loan from a bank. Since that loan was assumed by
respondent, it is argued that the requiren&ent of clause B, as amended in 1939,
was satisfied. But in substance the transaction was precisely the same as if
respondent had paid cash plus voting stock for the properties.
We search the
legislative history of the 1939 amendment in vain for any indication that it
was designed to do more than to alter the rule of the Hendler case. That
case dealt with a situation mhere an indebtedness which antedated the transaction in question was assumed by the transferee.
There the debt assumed
clearly mas a "liability of the other" corporation.
The situation here is quite
different. The rights of the security holders against the old corporation mere
drastically altered by the sale made pursuant to the plan. The sale not only
removed the lien from the property and altered the rights of the security
holders in it; it also limited and defined the rights of the individual creditors
if they elected to take cash rather than participate in the plan. ( See Weiner,
Conflicting Functions of the Upset Price, 27 Col. L. Rcv. , 13', 187—188.) In
Helpering v. Alabama Asphaltic Limestone Co. , supra, we regarded the several
steps in a reorganization as mere "intermediate procedural devices utilized to
enable the new corporation to acquire all the assets of th'e old one pursuant to
Under that approach part of the consideration
a single reorganization plan.
which respondent paid for the properties of its predecessor was cash in the
amount of about $106,680. The fact that it was paid to the bank rather than
The requirement to pay
to the old corporation or its creditors is immaterial.
cash arose out of the reorganization itself. It derived, as did the requirement
to pay stock, from the plan pursuant to which the properties mere acquired.
It was a necessary incident of the court decree which &viped out the liability
of the old corporation and substituted another one in its place. Though the
liability assumed had its origin in obligations of the transferee, its nature
and amount were determined and fixcd in the reorganization.
It therefore
can not be labeled as an obligation of th'e " other. " or predecessor corporation
Nor can the property be said to
within the meaning of the 1939 amendment.
have been:&cquired "subject to" that liability within the purview of that
The words "subject to" normally connote in legal parlance an
amendment.
absence of personal obligation. That seems to be the case here, for the preceding
clause of the amendment covers the case of "assumption.
In the second place, the marrants which were issued mere not "voting stock.
Whatever rights a warrant holder may have "to require the obligor corpora" covered bv the warrants (see
tion to maintain the integrity of the shares,
Berle, Studies in the Law of Corporation Finance (1928), pages 136—142) he is
not a shareholder.
(Gap v. Burgess .)tilts, 80 R. I., 231. Cf. &)tiles v. Safe DeAs stated
posit Co. , 2 &9 U. S., 247, 252. ) His rights are wholly contractual.
by Holmes, J., in Parkinson v. West E»d Street Ry. (173 blass. , 446, 448), he
" does not become a stocl-holder by his contract in equity any n&ore than at
law. " At times his right may expire on the consolidation of the obligor cor(Id. ) If at the time he exercises his right there are
poration with another.
no authorized and unissued shares to satisfy his demand, he will get damages
(B& »tten v. Cata''issa Railroad Co., 211 Pa. , 21.
not specific performance.
And see Van Allen v. Illinois Central Railroad Co. , 7 Bosm. , 515. ) Thus he
does not have, and may never acquire, any legal or equitable rights in shares
of stock. (Lisman v. Mile;aukee, L. S. d W. Rp. Co. , 161 Fed. , 472, 480, affirmed
(See
170 ed. , 1&&'&0. ) And he can not assert the rights of a shareholder.
the
Securities, 19 Calif. L. Rev. , 1, 4. ) Accordingly,
Hills, Convertible
'
acquisition in this case mas not made "solely" for voting stock. And it makes
no difference that in the long run the unexercised warrants expired and nothing
The critical time is the date of the exchange.
but voting stock was outstanding.
In that posture of the case it is no different than if other convertible securities
had been issued, all of which had been converted mithin the conversion period.

"

"

'

I&

&

The contrary

does nol l»&ve the
estasb&is~bed course

xnressed in a letter by the Commissioner dated January 37 la37,
status of a formal ruling of the Treasury nor does it seem to reffect an
of ad&nlnistrative construction.

view

&

$

113(a), Art. 113(a) (3)—1.]
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Nor can this transaction qualify as a "reorganization" under clause C of
section 112(g)1. That clause requires that "immediately after the transfer"
the "transferor or its stockholders or both" be in "control" of the transferee
"Control" is defined in section 112(h) as "the ownership of at
corporation.
least 80 per centum of the voting stock and at least 80 per centum of the total
number of shares of all other classes of stock of the corporation. " Here -control" at the critical date was not in the old corporation or its "stockholders.
The participating creditors had received pursuant to the plan rights to receive
over a majority of the stock of the new coinpany even though all of the warrants
allocated to stockholders had been issued and exercised. The contrary conclusion
was reached in Commissioner v. Cement Investors, Inc. (122 Fed. (2d), 380,
384), on the theory that the bondholders of the insolvent predecessor company
could be regarded as its " stockholders " within the meaning of section 112(g) 1(C),
since they had acquired an equitable interest in the property and were empowered
to supplant the stockholders. We have adopted that theory in Helrering v.
A/abama Asphaltic limestone Co. , supra, in determining whether the bondholders
had retained a suificient continuity in interest so as to bring the transaction
within the statutory definition of merger or consolidation contained in the
Revenue Acts prior to 1934. But it is one thing to say that the bondholders
"stepped into the shoes of the old stockholders" so as to acquire the proprietary
interest in the insolvent company. It is quite another to say that they were
the "stockholders" of the old company within the purview of clause C. In the
latter Congress was describing an existing, specified class of security holders of
the transferor corporation.
That class, as we have seen, received a participation
in the plan of reorganization.
For purposes of clause C they must be counted
in determining where "control" over the new company lay. They can not be
treated under clause C as something other than "stockholders" of the old company merely because they acquired a minority interest in the new one. Indeed
clause C contemplates that the old corporation or its stockholders, rather than
its creditors, shall be in the dominant position of "control" immediately after
the transfer and not excluded or relegated to a minority position. Plainly the
normal pattern of insolvency reorganization docs not fit its requirements.
Clause D is likewise inapplicable,
There was not that reshuffiing of a capital
structure within the framework of an existing corporation contemplated by the
term "recapitalization.
And a transaction which shifts the ownership of the
proprietary interest in a corporation is hardly "a mere change in identity, form,
or place of organization" within the meaning of clause K.
Reversed.
Mr. Justice RoszaTs did not participate in the consideration or decision of this

"

"

case.

—

SECTION 118(R). ADJUSTED BASIS FOR DETERMINING
GAIN OR LOSS: BASIS (UNADJUSTED) OF PROPERTY.
AETtclE 118(a) (2) —
1: Property
December 81, 1920.

transmitted'

by gift after

REVENUE ACT OF 1934.

Regulations 86, amended.

(See T. D. 5187, page 110.)

AETicm 118 (a) (8) —1: Transfer in trust after December 81, 1»)20.
REVENUE ACT OF 1934.

Regulations

86, amended.

(See T. D. 5187, page 110.)
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117, Art. 117-1.

—

SECTION 115. DISTRIBUTIONS BY CORPORATIONS.
ARTici. E 115—1: Dividends.

1942-22-11112

REVENUE ACT OF 1918.

I. T. 8555

Payments made by the id Company on its class A and class B
debentures in accordance with the terms thereof do not constitute
interest on indebtedness for Federal income tax purposes. 0. D.
1060 (C. B. 5, 193 (1921) ) revoked.

In O. D. 1060 (C. B. 5, 198 (1921)) it was held that payments made
by the M Company on its debentures were payments by way of
interest on its obligations arid that the ta, xpayer, as a holder of such
debentures, was required to file ownership certificates on Form 1001
when receiving payments inade by the corporation under the terms
of the debentures.
Reconsideration has been given to O. D. 1060, supra. It now
appears that the M Company has outstanding three issues of securities denominated class A debentures, class B debentures, and capital
The debentures are not secured by any collateral;
stock, respectively.
they have no fixed maturity date on which the face amounts become
unconditionally
payable; they bear no fixed percentage of interest
unconditionally payable; upon sale of the property of the corporation
or upon reorganization, they are subordinated to the payment of all
other liens and charges; and "in lieu of interest" on the debentures,
available net earnings are distributable, as declared by the board of
directors, first in payment of 21/2 per cent of the face value of class
A debentures, then in payment of 21/2 per cent of the par value of the
capital stock, then in payment of another 21/„per cent of the class A
debentures and of the capital stock, pro rata, and finally the balance
of such earnings, if any, is to be paid to the holders of class B debenIn the
tures. None of these contemplated payments is cumulative.
event of any sale or reorganization, the net proceeds from the property of the corporation (after payment of all liens and charges
thereon) are distributable first in payment of the class A debentures
and the capital stock, pro rata and then in payment of the class B
The holders of debentures are not entitled to vote.
debentures.
Upon the basis of the above-stated facts, it is held that for Federal
income tax purposes the class A and class B debentures issued by the
M Company should be treated as stock, and payments made to the
holders of such debentures should be tieated as dividends and not
as interest. O. D. 1060, supra, is hereby revoked.

—

SECTION 117. CAPITAL GAINS AND LOSSES.
ARTIOLE

117—1: Meaning of capital assets.
REVENUE ACTS OF 1934 AND 1936.

1942-7-10994

I. T. 8581

The gain realized upon the "retirement" of Chicago, Toint Stock
Land Bank bonds constitutes capital gain under the provisions of
section 117(f) of the Revenue Acts of 1934 and 1936.

Advice is requested

whether

gain realized upon the "retirement"

of Chicago Joint Stock Land Bank bonds is capital gain subject tp

$

117, Art. 117—1.]
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the provisions of section 117(f) of the Revenue Acts of 1984 and
1986. The question arises with respect to taxability for Federal
income tax purposes of certain distributions made by the receiver of
the bank. In many cases the bonds were purchased at a material
discount and the distributions were in excess of the cost of the bonds.
Section 117(a) of the Revenue Act of 1984 provides that in the
case of a taxpayer, other than a corporation, only certain prescribed
percentages of the gain or loss recognized upon the sale or exchange
of a capital asset shall be taken into account in computing net income.
Section 117(f) of the Revenue Act of 1984 provides as follows:
(f) RmzRElsNr or BoNns, Erc. For the purposes of this title, amounts

—

received by the holder upon the retirement of bonds, debentures, notes, or
certificates or other evidences of indebtedness issued by any corporation (including those issued by a government or political subdivision thereof), with
interest coupons or in registered form, shall be considered as amounts received
in exchange therefor.

Section 117(a) and 117(f) of the Revenue Act of 1986 contains
language identical with that in section 117(a) and 117(f) of the
Revenue Act of 1984, supra.
In United States v. 8te~a~t (811 U. S., 60, Ct. D. 1466, C. B. 1940—2,
199) it was held that gains realized from dealings in farm loan bonds
issued by joint stock land banks under the Federal Farm Loan Act of
1916 constitute taxable income and are not exempt from Federal income
taxation as "income derived" from the bonds within the meaning of
section 26 of the Federal Farm Loan Act, which provides that the bonds
and the "income derived therefrom shall be exempt from Federal

taxation. "
In 3fcClgin v. Commis8wner and Heleering v. 7'homsvn, Executri
(811 U. S., 527, Ct. D. 1481, C. B. 1941—1, 878), the Supreme Court of
the United States held that upon surrender of bonds or debentures in
exchange for a money payment less than cost, a taxpayer may not
deduct the loss from his gross income as a bad debt under section 28 (k)
of the Revenue Act of 1984, but must treat it as a capital loss under
section 117(f) of that Act. In construing the latter provision, the
Court said the word "retirement" is broader in scope than "redemption, " not synonymous with it, and held that "retirement" is not
limited to voluntary action on the debtor's part in fulfilhnent of his
promise to pay.
In william H. Noll v. Co~nnus8ioner (48 B. T. A. , 496) the precise
question here presented was considered and decided. The Board of
Tax Appeals held that the payments made by the receivers for the joint
stock land banks, the bonds of which were there involved, one of the
banks being the Chicago Joint Stock Land Bank, constituted" amounts
received by the holder upon the retirement of bonds" within the purview of section 117(f) of the Revenue Act of 1984, and that the gains
were taxable as capital gains rather than as ordinary income. The
Board cited and relied upon the decision in the McClain and Thomson
(See also Gertrude B. Chase v. Commissioner, 44B. T. A. ,
cases, supra.
89, relating in part to gain from retirement of Chicago Joint Stock
Land Bank bonds. )
In view of the foregoing, it is held that the gain realized upon the
"retirement" of Chicago Joint Stock Land Bank bonds constitutes
capital gain under the provisions of section 117(f) of the Revenue Acts
of 1984 and 1986.
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ARTIcLE

[I 1101.

117—1: Meaning of capital assets.
RI'. VI'. NI:I'. ACT OF 1934 AND PRIOR REVENUE LA%'S.

Acceptance by creditor of voluntary conveyance of property, including property pledged as security for the debt, in partial or in
full satisfaction of the unpaid portion of the indebtedness; I. T.
3121 (C. B. 1937—2, 138) modified.
(See I. T. 3548, page 74. )

—

SUPPLEMENT D. RETURNS AND PAYMENT OF TAX.

—

SECTION 145. PENALTIES.

1: Penalties.

ARTIcLE 145—

Evasion of tax through distribution of corporate dividends
guise of commissions.
(See Ct. D. 1537, page 190.)

under

—

SUPPLEMENT L. ASSESSMENT AND COLLECTION OF DEFICIENCIES.

—

SECTION 272. PROCEDURE IN GENERAL.

2: Collection
ARTIcLE 272 —

of a deficiency.

REVENUE ACT OF 1934.

S. M. 4486 (C. B. IV—2, 04 (1925) ) modified.

(See G. C. M. 22985,

page 154.)

—

TITLE XI. GENERAL

ADMINISTRATIVE

PROVISIONS.

SECTION 1101 (REVENUE ACT OF 1926, AS A!(IENDED).
COURT REVIEW OF BOARD'S DECISIOiN.

—

1042-10—11((81
Ct. D. 1555

—REVENUE ACT
SALKs —LoNG

INCOME TAX

1.

STocK

k AGT BY

'

—DECISION

OF 1934
AND

" SHoRT "

OF SI PREIIE COURT.

——

FINDINGs oF
A(.'coUNTs
CORGI. UsIVENEss
1 vIDENcE.

—

BoARD oI' TAY APPEAI. s
of Tax Appeals m (de findings

of fact that a broker,
The Board
acting under authority t'rom the taxpayer to consider her "long"
and "short" accounts as a unit, treated certain sales made through
her "short" account as sales of "long" shares Ivhere the taxpaver
he]d an equal or greater number of the same kind in her "long"
accounts, aud on the basis of these and other subsidiary findings
made the ultimate finding that such sales were intended to be and
were actually executed as ordinary sales. The true character of'
the "short" account is a question of fact, and the circuit court
of appeals mny not substitute its view of the facts for that of the
Board, The findings of the Board are supported by substantial
evidence and are therefore conclusive.

fj
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2. DEcisioN REVERSED.
Decision of the United States Circuit Court of Appeals, Third
Circuit (124 I'ed. (2d), 156 (1941)), reversing decision of the
United States Board of Tax Appeals (42 B. T. A. , 178 (1940) ),
reversed.
SUPREhus

%'ilmington

CCURT

oF THE UNITED STATES.

Trust Co„Executor of Alice duPont Ortiz, Deceased, petitioner,
Guy T. Ifelvering, Commissioner of Internal Revenue.

On writ of certiorari

v.

to the United States Circuit Court of Appeals for the Third Circuit.

[April 27, 1942.]
OPINION.

Mr. Justice DovoLAs delivered the opinion of the Court.
The sole questio~ presented by this case is whether certain sales of shares
of stock made by the taxpaver, petitioner's decedent, were "short" sales or sales
of "long" stock. If they were not "short" sales, then the taxpayer was
justified in deducting from dividends credited to the "long" shares the amount
of dividends charged to the shares sold.
"
The taxpayer maintained several accounts with a brokerage house
" long"
" and " short. " The regular " and " special " accounts were regular,
" special,
accounts. During the years 1934 and 1985 the taxpayer's "long" accounts were
credited with dividends on certain shares. During the same years her "short"
account was charged with dividends on shares of the same stock issues. The
taxpayer did not include in her income tax returns for 1934 and 1935 the
dividends credited to her "long" accounts on the theory that the amount of
stock which she owned was not the number of shares credited to her in the
"long" accounts but only the number of shares by which her "long" position
exceeded her "short" position in each of the stock issues held in the several
accounts. The Commissioner assessed deficiencies on the theory that the sales
made through the "short" account were in fact "short" sales and that the
dividends charged to the "short" account represented additional cost of the
shares and could not be offset against the dividends credited to the "long"
accounts. Accordingly he ruled that the taxpayer was taxable on all of the
dividends credited to her "long" accounts. On a petition for review the Board
of Tax Appeals found that the sales made through the "short" account were
sales of shares held in the taxpayer's "long" accounts. It therefore held that
the dividends charged to the "short" account should be offset against the
dividend credits.
(42 B. T. A. , 178.) The circuit court of appeals reversed.
(124 Fed. (2d), 156.) We granted the petition for certiorari limited to the
question whether the sales in the "short" account were in fact "short" sales,
because the action of the circuit court of appeals in setting aside the findings
of the Board on that issue was seemingly erroneous under the rule oi' such
cases as Ifelvering v. Lazarus ct Co. (808 U. S., 252).
The findings of the Board were substantially as follows: The sales in question were sales of shares of which the taxpaver held an equal or greater number
of the same kind in her "long" accounts. In every such instance the broker,
acting under authority from the taxpayer to consider all her accounts as a unit,
treated the sales through the "short" account as sales of the taxpayer's "long"
shares. None of these sales was labeled as a
short
sale. The broker
required no margin and charged no "short" sale tax. He credited the "short"
account with the proceeds and made an entry therein showing delivery of the
shares at the time of the execution of the sales to the purchaser.
In no such
case did the broker borrow any stock from other brokers or customers. Orders
were executed on the stock exchange in the regular way and delivery was made
on the next full business day from certificates in street n'ames held by the
broker's New York correspondents.
Those street certificates included shares
held by the broker for the taxpayer, though none of them was specifically
designated as belonging to the taxpayer.
The taxpayer was allowed interest
on the proceeds of sale. Dividends were collected for the taxpayer only on the
number of shares by which her "long" position exceeded her "short" position.
On the other hand, whenever the taxpayer's "long" accounts contained no
shares of the kind sold, the broker executed the sale as a "short" sale, required
the customary margin, charged the "short" sale tax, and made delivery from

—"

"

"

"
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borrowed stock. On the basis of such facts the Board found that "the sales
in qu& stion were intended to be and were actually executed as ordinary
sales,
or sales of shares held" in the taxpayer's "long accounts. "
In overturning that finding of fact the circuit court of appeals laid great
emphasis on the manner in which the transactions were entered on the taxpayer's
books. It also noted that gains or losses were not reported at the moment of
the sales but only when the covering transaction was completed and that the
certificates used in completing the sales were in no way designated as belonging
to the taxpayer. And it also stated that it could not be saitl that the broker did
not use borrowed stock to make deliveries on the "short" sales. On that aspect
of the case respondent lays primary emphasis. The contention is that the
taxpayer's "long" stock was not "delivered" in consummation
of the sales
in the "short" account, since the broker merely made delivery out of certificates
in street names held by it or for its account, instead of borrowing from other
brokers, and sinqe none of those street certificates was in any way designated
It is urged that the facts being undisputed, the question
as the taxpayer's.
of whether stock was borrowed to complete the sales was a question of law
as respects which the Board did not have the final say.
The true character of the "short" account is a question of fact to be
determined in the light of the outward or manifested intention of the taxpayer
and the way in which the account was actually managed,
The designation of
the accounts, the fact that as a matter of bookkeeping sales made through
"
"
short
account apparently were not refiected in the "long" accounts,
the
the method of reporting gains or losses are some evidence to support the conclusion of the court below. But there are numerous other circumstances which
look the other way. They are embraced in the several subsidiary findings
which the Board made and which we have enumerated.
Those findings are
supported bv substantial evidence and are abundant justification for the Board's
"short"
account were ordinary
ultimate finding that the sales made through the
sales. It is the function of the Board, not the circuit court of appeals, to
weigh the evidence, to draw inferences from the facts, and to choose between
The court may not substitute its view of the facts
confiicting inferences.
for that of the Board. Where the findings of the Board are supported by sub(Ifctvering v. Luzar&is &S Co„supra;
stantial evidence they are conclusive.
Het&iering v. Keh, oe, 309 U. S., 277 [Ct. D. 1447, C. B. 1940-1, 187], and cases
cited. ) Under the statute the court may modify or reverse the decision of
(44 Stat. , 110, 26 U. S. C.,
the Board only if it is "not in accordance with law.
section 1141(c)1.) In this case the criteria which the Board employed in deter"short"
were
sales complied with the legal principles
mining whether the sales
announced in Provost v. United, States (269 U. S., 443 [T. D. 8811, C. B. V—
1,
417 (1926)]).
Reversed.

"

MISCELLANEOUS.
1942-oi-1110(I
Ct. D. 1557

—

INCOME AND PROFITS TAXES

1.

JUDICIAL CODE

—

DECISION OF SUPREME COURT.

—

SUIT AGAINsT CQLLEGTQR ZUDGIIENT NGT REs JUDIGATA IN SUIT
AGAINST UNITED STATES.
A judgment in a suit against a collector, being personal, is not

res judicata of the taxpayer's claim in a suit against the United
States, even though the two suits were based upon claims for refund
of taxes for the same year.
2. DECISION REAFFIRMED.
Sage v. t7nited States (1919) (2OO U. S„88) reaffirmed.
3. DECISION AFFIRMED.
Decision of the Court of Claims (1941) (86 Fed. Supp. , 832)
affirmed.
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SvPREME CovRT oF THE UNITED STATES.

The United States, petitioner,
On writ of

v. Nunnally

Investment

Co,

certiorari to the Court of Claims.

[May 11, 1942.]
OPINION.

Mr. Justice FRANKFURTER delivered the opinion of the Court.
This is a suit against the United States to recover taxes for the year 1920.
In that year the taxpayer, the respondent here, sold its business and all its
assets to another corporation. The consideration consisted of cash and the
assumption of certain of the respondent's obligations, inclucUng Federal taxes
for previous years. The purchaser paid part of these taxes in 1920, the remainder in 1921 and 1922. In determining a deficiency for the year 1920, the
Commissioner employed a lower basis of the assets sold than was used by the
respondent.
The Commissioner computed the selling price by including the full
amount of the taxes which the purchaser agreed to assume. After paying the
assessed tax, the respondent filed a claim for refund, alleging only that the
Commissioner had understated the basis of the assets sold. In due course a
suit was brought against the collector in the district court. A settlement was
reached under which judgment for the taxpayer was entered. In accordance
with their agreement, neither party appealed.
Thereafter, the respondent filed a second refund claim, asserting that the
taxes assumed by the purchaser which were not paid in 1920 were not taxable
to the respondent in that year. This claim was rejected, and a suit against
the United StItes was begun in the Court of Claims. Holding that the judgment against the collector in the district court was not res judicata of the taxpayer's claim in this suit against the United States, the Court of Claims (with
one judge dissenting) gave judgment for the respondent.
(86 Fed. Supp. , 882. )
In view of the importance of this question in the administration of the Federal
income tax law and its relation to the decision in floors Ice Cream Co. v. Rose
(289 U. S., 878 [Ct. D. 676, C. B. XII—1, 841 (1983)]), we brought the case
here. (814 U. S.,
)
Nearly a quarter-century
ago in Sage v. United, States (250 U. S., 38) this
Court upon full consideration announced the doctrine that the United States
is a "stranger" to a judgment resulting trom a suit brought against a collector,
and that such a judgment is, therefore, not a bar in a subsequent action
upon the same claim against the United States. This was not a novel doctrine.
The result was drawn from the conception of a suit against a collector as
"personal, " since he was personahy responsible for illegally exacting moneys
under the claim that they were due as taxes.
Such a "personal" remedy
against the collector, derived from the common-law action of indebitatus
assumpsit, has always been part of our fiscal administration.
Unless the
application given to this remedy by the doctrine of the Sage case has been
displaced by Congress or renounced by later decisions of this Court, the
judgment must stand. Concededly Congress has not done so. And although
recognition has been made of the technical nature of a suit against a collector,
no support can be found for the contention that the Sage doctrine has been
discarded as an anachronism.
On the contrary, the rule has been reaffirmed
in an unbroken line of authority.
Soon after the decision in the Sage case, the question was presented whether
an action against a collector could be continued against his successor. This
Court held that it could not, because the Sage case had settled that such a
suit was "personal. " (See Smietanka v. Indiann Steel Cn„257 U. S., 1 [Ct.
D. 17, C. B. 5, 251 (1921)]; Union Trust Co. v. Wardell, 258 U. S., 587 [T. D.
8838, C. B. I—
2, 810 (1922) ].) In Bankers Coal Co. v. Burnet (287 U. S., 808),
a suit against a collector with respect to taxes for the years 1914—1919 had
resulted in a determination
that the taxpayer was entitled to a depletion
allowance of 5 cents per ton on coal mine royalties.
It was contended that
this determination
was res judicata of that issue in a subsequent action
against the Commissioner relating to taxes for later years. The Court, again
relying on the Sage case, reiected the argument in these words: "With respect
to this contention it is sufficient to say that the suit in the district court was
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the Commissioner of Internal Revenue, the respondent here, but
tl&e collector, jud ment against whom is not res adjudicata
against
the Commissioner or the i:nited States. " (287 U. S., at 812.)
The Government leans heavily upon I)foore Ice Cream Co. v. Rose (289 U. S.,
878). In that case the constitutionality of section 1014 of the Rennue Act of
1924 (48 Stat. , 258, 843), providing that a taxpayer may recover a» unlawful
Fed& ral tax even though he paid the tax without protest, was upheld as applied
to a payment without protest made prior to the enactment of tbe provision.
In reaching his conclusion, the Court noted that under R. S. section 989
(28 U. S. C., section 842), a collector who acts under the directions of the
Secretary of the Treasury, or other proper officer of the Government "is entitled as of right to a certificate converting the suit against him into one against
* s *. A suit against a collector who has collected a tax
the Government
in the fulfillment of a ministerial duty is to-day an anomalous relic of bygone
modes of thought.
He is not suable as a trtspasser, nor is he to pay out of
his own purse. He is made a defendant because the statute has said for many
years that such a remedy shall exist, though lie has been guilty of no wrong,
and though another is to pay. * * ~ There mav have been utility in such
procedural devices in days when the Government was not suable as freely as
* " They have little utility to-day, at all events where the complaint
now.
against the officer shows upon its face that in the process of collecti»g he was
acting in the line of duty, and that in the line of duty he has turned the money
over, In such circumstances his presence as a defendant is merely a remedial
expedient for bringing the Government into court. " (289 U. S., at 881—888. )
The Government urges that even though the Moore Ice Cream case was not
concerned with the conclusiveness of a judgment in a suit against the collector,
its rationale undermined
the Sage doctrine.
But such has noi. been the
influence of the Moore Ice Cream case on the subsequent course of decisions
relevant to our purpose.
Tait v. western Dfargland Rg. Co. (289 U. S.,
620 [Ct. D. 688, C. B. XII—I, 851 (1938)]), decided by a unanimous Court
three weeks after the decision in the Moore Ice Cream case, is incontrovertible proof that the Sage doctrine was left unimpaired.
The Court there
in a. suit against the Commissioner
was binding
held that a judgment
in the subsequent action against the United States and th'e collector. The doctrine in the Sage case was explicitly reaffirmed: "In a suit for unlawf»l
exaction the liability of a collector is not official but personal.
(Sage v. United
States, 250 U. S. 88; Sr»ictu»la v. Indiana Steel C». , 257 U. S., 1: 6&v&i&am cf.
Foster v. Qoodoell, 282 U. S., 409, 480 [Ct. D. 287, C. B. X—1, 191 (1981) ].)
And for this reason a judgment in a suit in which he was a party &l»rs»ot
conclude the Comnrissioner or the United States. (Banirers Pocahontas Coal Co.
v. Bu&net, 287 U. S., 308, 811.) We think, however, that where a question has
been adjudged as between a taxpayer and the Government or its offici:&I agent,
the Commissioner, the collector, being an official inferior in authority, and
acting under them, is in such privity with them that he is estopped by the
judgment. " (298 U. S., at 627. )
More recentlv, in Sunst&ine Coal Co. v. Adkins (810 U. S., 881), where the
principle of res judicata was applied to suits to which an administrative
agency was a party, the Court again expressly adhered to the doctrine of
the Sage ease: "Cases holding that a judgment in a suit against a collector
for unlawful exaction is not a bar to a subsequent suit by or against the
Commissioner or the United States (Sage v. United States, 250 U. S. 38;
Bankers Pocat&ontas Coal Co. v. Burnet, 287 U. S., 308) are not in point, since
the suit against the collector is 'personal and its incidents, such ' "as the nature
(810 U, 8, ,
of the defenses open and the allowance of interest, are different.
at 403. ) And earlier in this term in United States v. Ealcs (814 U. S., 186)
in speaking of the right of a taxp:&ver to maintain separate suits against a
collector and the Government for tax payments made to two collectors on
income derived from a single transaction in a single tax year, the Court said:
" The judgment against the collector is a personal jud ment, to which the
United States is a stranger except as it has obligated itself to pay it. (See
Sage v. United, States, supra; Smietanka v. Indiana Steel Co. , supra, 4, 5. )
While the statut& s ha& e f»r most practical purposes reduced the personal
liability of the co)lector to a fiction tbe course of the legislation indicat& s
clear]y enough that it is a fiction irtendcd to be acted upon to the exteni.
and its incidents, until judgment rendered,
that (be right to maintain the" suit
~
. 'I'he right to pursue the common law
are to be left u»aisturbed.
agah&st

&
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action against the collector is too deeply imbedded in the statutes and judicial
decisions of the United States to admit of so radical a departure from its
traditional use and consequences as the Government now urges, without further
Congressional action. " (814 U. S. at 199—200. )
In summary, therefore, an imposing series of opinions has fortifed the
original authority of the Sage doctrine. No doubt the precise question raised
in each of these cases was difTerent from the one now before us, and each case
might have been decided without reference to the principles underlying
the
rule in the Sage case. But this only serves to emphasize the obduracy of
the doctrine as part of the historical scheme of revenue administration.
It
would have been easy in all of these cases to dissipate the force of the doctrine
which the Sage case represents by rejecting it and resting the decision iu
that case upon the alternative ground afforded by the Act of July 27, 1912
(ch. 256, 87 Stat. , 240). That this long line of cases should have referred to
and relied upon the Sage case without rejecting the doctrine for which it was
cited only underlines still further its persistence.
Even when this Court found that the common-law right to sue the collector
had argumentatively
been withdrawn
(see Cary v. Curtis, 8 How. , 286), Congress promptly restored that right.
(A.ct of February 26, 1845, ch. 22, 5 Stat. ,
727. ) The problem of legal remedies appropriate for fiscal administration rests
within easy Congressional control. Congress can deal with the matter comprehensively, unembarrassed
by the limitations of a litigation involving only one
The Government itself does not now ask us to
phase of a complex problem.
jettison the whole notion of suing a collector personally.
It merely asks us
to eliminate one consequence of that conception. In the Geld of custom duties
Congress has devised a comprehensive and interrelated scheme of administrative
and judicial remedies,
(See Act of June 17, 1980, 46 Stat. , 590, 784, 19 U. S. C.,
sections 1514—
1515; Freund, Administrative Powers over Persons and Property,
—
pages 558 560. ) If the doctrine of the Sage case is now to be abandoned,
such a determination
of policy in the administration
of the income tax law
should be made by Congress, which maintains a Joint Committee on Internal
Revenue Taxation charged with the duty of investigating the operation of the
Federal revenue laws and recommending such legislation as may be deemed
desirable.
Alarmed.
Mr. Justice JAcKsoN took no part in the consideration

case.

Mr. Justice Bmcx, Mr. JvsmcE

Doves,

or decision of this

and Mr. Justice BxamEs dissent.

EMPLOYMENT TAXES.
INTERNAL REVENUE CODE.
CHAPTER 9, SUBCHAPTER A~FEDERAL INSURANCE CONTRIBUTIONS
ACT.

20—11098
1942—
SEcrloN 1426: Definitions.
Em. T. 428
106, SEcTIoN 402.204: Who are employees.
(Also Subchapter C (Federal Unemployment Tax Act),
Section 1607; Regulations 107, Section 403.204. )

REGULATIoNs

Supervisory personnel performing services pursuant to a contract
between B, an architect, and the M Housing Authority of the city
of R are employees of B for purposes of the taxes imposed by the
Federal Insurance Contributions Act and the Federal Unemployment Tax Act.

Advice is requested whether services performed by supervisory
personnel pursuant to a contract between B, an architect, and the M
Housing Authority of the city of R are employees of B for employment tax purposes.
The M Housing Authority of the city of R (hereinafter called the
Authority) is a body corporate and politic, organized and existing
under. and by virtue of the laws of the State of R, and has been held
contemplated by the first clause of parato be an instrumentality
graphs (7) of sections 1426(b) and 1607(c), as amended, of the
Federal Insurance Contributions Act and the Federal Unemployment
Tax Act, respectively.
B, an architect, was engaged to render professional services in preparing plans, specifications, and drawings
Under the terms of the
for a project undertaken by the Authority.
contract, B must supervise the construction of the project. Section
3(h) of the contract provides in part that in order to provide full
under the direction of the architect, B, together
field superintendence
with the Authority, shall make a mutual determination of the number
and character of supervisory personnel required for such superinand accounting.
Such
necessary inspection
tendence, including
requisite personnel shall be engaged by the architect at the written
direction and with the specific a~pproval of the Authority at such
salaries as are mutually agreed upon; and these salaries shall be paid
by the Authority upon pi'esentation of the architect's certified statewhen authorized, shall coninents. Such full field superintendence,
and
the
Authority,
may be discontinued at
of
tinue at the option
written
notice
given two weeks in
upon
Authority
the
time
by
any
architect.
advance to the
&Vhen a contract for construction is issued, the Authority is inforined by the architect as to the number of inspectors which are
(231)
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These inspectors are
necessary for supervising the construction.
chosen by the architect, approved by the Authority, and are specialized in a particular field of employment under the supervision of
the architect. Once the Authority has approved the inspectors, its
jurisdiction over them ceases, since the architect controls their duties
and issues orders for their work. Such inspectors check the progress
of the construction, make complaints relative to violations of the
plans and specifications, and perform such other duties as are asThe inspectors report directly to the
signed by the architect.
architect. At no time does the Authority come in contact, with, or
exercise control over, the inspectors in the performance of tlieir
duties. If there is any violation of the plans and specifications, the
Authority looks to the architect under the terms of his contract, and
in order to save himself harmless under the contract, the architect
retains control of the inspectors in order to see that his part of the
contract is faithfully performed.
The Authority has no right of
direction or control over the supervisory personnel, and its right to
discontinue the services of such personnel is based on economic considerations only. The supplies used by the supervisory personnel
are furnished by the architect,
Under the facts presented, it is held that the supervisory personnel
performing services pursuant, to a contract entered into between the
architect and the iM Housing Authority of the city of R, are employees of B for purposes of the taxes imposed by the Federal Insurance Contributions Act and the Federal Unemployment Tax Act.
SEcvioiv 1426: Definitions.

1042-21-11107
Em. T. 429

106, SEcnov 402. 204: Who are employees.
(A]so Subchapter C (Federa] Unemployment Tax Act),
Section 1607; Regulations 107, Section 408.204. )

REGS:LATIOÃs

Services performed for the M National Bank by members of
the liquidating committee of such bank constitute "employment"
for purposes of the taxes imposed by the Federal Insurance Contributions Act and the Federal Unemployment
Tax Act, in effect
since December 31, 1939.

Advice is requested whether members of the liquidating committee
AI National Bank are employees of such bank for employment
tax purposes.
The stockholders of the M National Bank, on June 1, 1985, passed
a resolution to discontinue business and to liquidate the assets of
the bank, appointing five individuals to serve as members of a liquidating committee under the supervision of the board of directors.
The bank has maintained its corporate existence and has submitted
annual reports to the Comptroller of the Currency. and its stockholders hold annual meetings at which they elect officers, directors,
and members of the liquidating committee to serve during the ensuing
year. The liquidating committee which meets week]y, or more frequently if necessary, has been engaged in liquidating the assets of the
bank under the supervision of the directors and its members receive
remuneration for their services. Title to the assets of the bank has
not been transferred to the liquidating committee, and bills of sale

of the
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and other documents transferring such assets to others are signed
by the ofFicers of the bank.
S'rvices performed on and after January 1, 1940, by members of
the liquidating committee under the circumstances described constitute "employment" for purposes of the Federal Insurance Contributions Act and the Federal Unemployment Tax Act, and the remuneration therefor is subject to the taxes imposed under such Acts.
SEcTIoN 1426: Definitions,
RzoIILATIONs 106, SEOTION 402.204: Who are emplovees.

1942-22-11113
Em. T. 430

(Also Subchapter C (Federal Unemployment Tax Act),
Section 1607; Regulations 107, Section 403.204. )

Window trimmers performing services for the M Display Co.
are employees of that company for purposes of Subchapters A and
C, Chapter 9, of the Internal Revenue Code.

Advice is requested whether window trimmers

performing

services

for the M Display Co. are employees of that company for employment
tax purposes.
The M Display Co. (hereinafter called the company) is engaged
in the business of setting up, decorating, and installing store window
advertising displays for manufacturers
of various products. Such
displays are placed in store windows of .various retail establishments. The arrangements between the manufacturer and the company are made by correspondence, and the procedure is instituted
when the manufacturer notifies the company that the latter has been
awarded the contract for a certain number of displays at a set price
per display and requests the company to submit a list of stores in
which the displays are to be installed or indicates the locations
The locations may be chosen by the
chosen by the manufacturer.
manufacturer, by its salesmen, by the company, and in some inWhen the locations are decided
stances by the trimmers themselves.
forwards the required number of displays
upon, the manufacturer
and a set of detailed instructions as to the method of installation to
In some instances, materials for backgrounds, foundabe followed.
tions, and streamers, and other necessary materials are purchased by
the company at its own expense for the completion of the installa-

tion.
The company contracts orally with a window trimmer to set up a
certain number of displays in specified stores at a designated price
He is not permitted to hire helpers or assistants,
per installation.
and if more than one person is required for a particular assignment,
that person is supplied by the company. The trimmer agiees not
to compete with the company and not to advertise or hold himself out
as being in the display service business. He does not have an established place of business, telephone number, stationery ivith appropriate letterheads, or other commercial indications of an independent
enterprise.
The trimmer is experienced and expert in his work and inasmuch
as detailed instructions are furnished with each display, he can perThe company customarily
form the work without supervision.
cliecks the work at its completion and if it is not properly installed,
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any imperfection must be remedied to the satisfaction of the company.
On the basis of the foregoing facts, it is held that the window
trimmers are employees of the M Display Co. for the purposes of
Subchapters A and C, Chapter 9, of the Internal Revenue Code.
SEcTIGN

1426: Definitions.

1942-13-11042
Em. T. 426

106' SEOTIGN 402.208: Agricultural labor.
(Also Subchapter C (Federal Unemployment Tax Act),
Section 1607; Regulations 107, Section 403.208. )

REGULATIoNs

Services performed by employees of the M Company in cleaning,
packing, and storing seed peas and beans do not constitute "agricultural labor" within the meaning of section 1426(h)4 of the Federal
Insurance Contributions Act and section 1607(1)4 of the Federal
Tax Act.
Unemployment

Advice is requested whether services performed by employees of
the M Company in cleaning, packing, and storing seed peas and beans
' agricultural. labor " within the meaning of sections
constitute
1426(h)4 and 1607(1)4 of the Federal Insurance Contributions Act
and the Federal Unemployment Tax Act, respectively.
The M Company is engaged in the processing of peas and beans
for the purpose of their sale as seeds and in connection therewith
maintains a warehouse and mill. The company does not own any of
the farms upon which the peas and beans are grown but it has under
contract approximately 10m acres cultivated by the farm owners.
The company's entire investment is in equipment used for cleaning,
packing, and shipping purposes.
The company enters into written contracts with farmers for the
planting, cultivating, and harvesting of the peas and beans which
the company handles, processes, and sells as seed to commercial markets. The contracts provide that the owner of the farm, who is
termed a "grower, " agrees to plant, cultivate, harvest, and deliver
the crop produced from seeds furnished by the company, and the
latter agrees to pay the grower a certain price for each pound of
the seed produced from the harvested crop. The cost of the seed
furnished to the grower is deducted from the amount paid to him
The seed peas and beans are shipped and sold
by the company.
by the company in their raw state, having been processed to the extent
of being cleaned and sorted in the company's mill. The services of
the employees under consideration include dumping beans into the
mill, helping load cars, etc.
In view of the provisions of sections 1426(h) 4 of the Federal Insurance Contributions Act and section 1607(l) 4 of the Federal Unemployment Tax Act, services performed in handling, drying, grading,
processing, packing, packaging, storing, or delivering agricultural
or horticultural commodities constitute "agricultural labor" only
if such services are rendered as an incident to ordinary farming operations or. in the case of fruits and vegetables, as an incident to the
preparation of such fruits or vegetables for market. It is held that
seed peas and beans are not "fruits and vegetables" for purposes of
the above-mentioned
provisions of law. Therefore, services performed in the handling, drying, grading, processing, packing, packaging, storing, or delivering of seed peas and beans constitute

23o
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"agi'icultural

labor" on]y if they are rendered as an incident to
ordinary farming operations.
Section 402.208(e) of Regulations 106, promulgated under the Federal Insurance Contributions Act, and section 403.208(e) of Regulations 107, promulgated under the Federal Unemployment
Tax 4ct,
provide that services are performed as an incident to ordinary farming operations if they are rendered in the employ of the producer or a
cooperative organization or «roup of producers of the commodity to
which such services relate, an3 if they are of a character ordinarily performed by the employees of a farmer or a cooperative organization
or group of farmers as a prerequisite to the marketing of the commodity in its unmanufactured
state.
In the instant case the services performed in the cleaning, packing,
and storing of seed peas and beans are not rendered in the employ of
either the producer of the commodity or a cooperative organization or
group of such producers. It is accordingly held that such services are
not performed as an incident to ordinary farming operations and are
not excepted from " employment " as " agricultural
labor " foI
employment tax purposes.
SEUTIGN 1426: Definitions.
REGULATIQNs 106~ SEUTIGN

402.208: Agricultural

1942-17-11070
Em. T. 427

labor.
(Also Subchapter C (Federal Unemployment Tax Act),
Section 1607; Regulations 107, Section 403.208. )

Services performed by employees of the M Company in connection
with the handling, packing, packaging, processing, grading, storing,
or delivering of walnuts do not "onstitute "agricultural labor"
within the meaning of section 1426(hl4 of the Federal Insurance
Contributions Act and section 1607(1)4 of the Federal Unemployment Tax Act.

Advice is requested whether services performed by employees of the
M Company in connection with the handling of walnuts purchased by
the company constitute "agricultural labor" within the meaning of
sections 1426(h)4 and 1607(l)4 of the Federal Insurance Contributions Act, and the Federal Unemployment Tax Act, respectively.
The M Company is engaged in the business of buying, processing,
In view of the provisions of section
packi»«, and selling walnuts.
1426(h)4 of the Federal Insurance Contributions Act and section
1607(l)4 of the Federal Unemployment Tax Act, services performed
in handlin&, dryin, grading, processing, packin, packaging, storing,
or delivering agricultural or horticultural
commodities constitute
"agricultural labor" only if such services are rendered as an incident
to ordinary farming operations or, in the ca e of fruits and vegetables,
as an incident to the preparation of such fruits or vegetables for market. . It is held that walnuts are not "fruits and vegetables" for purposes of the above-mentioned provisions of law. Therefore, services
pe& fot'med in the handling, packing, packaging, processing, grading,
stot ing, or delivering of walnuts constitute "agricultural labor" only
if they are rendered as an incident to ordinary farnfing operations.
Section 402.208(e) of Regulations 106, promulgated under the FedContributions Act, and section 403.208(e) of Regulaeral Insuratu
Tax Act,
tions 107, promulgated under the Federal Unemployinent
&
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provide that services are performed as 'an incident 'to ordinary farming operations if they are rendered in the employ of the producer or a
cooperative organization or group of the producers of the commodity
to which such services relate, and if they are of a character ordinarily
performed by the employees of a farmer or a cooperative organization
or group of farmers as a prerequisite to the marketing of the comstate.
Inodity in 'its unmanufactured
In the instant case the services performed in the handling of ivalnuts
are not performed in the employ of the producer or a cooperative association or group of the producers of the commodity to which they
relate. It is accordingly held that services performed by the employees
of the M Company in connection ~i ith the handling of walnuts are not
excepted from "employment" as "agricultural labor" for eml&loyment tax purposes.

1942—8—10998
Mim. 5323
106, SEGTIQN 402.213: United States
thereof.
and instrumentalities
Tax Act),
(Also Subchapter C (Federal Unemployment
Section 1607; Regulations 107, Section 403.218; and
Social Security Act, Sections 811 and 907; Regulations 91 and 90, Articles 11 and 206(5) —(6).)

SEcTIoN 1426: Definitions.
REGULATIGNs

State banks which are members of the Federal Reserve System
and certain organizations which are members of the Federal Home
Loan Bank System are not instrumentalities
of the United States
for Federal employment tax purposes. This ruling is nonretroactive
to the extent that tax will not be required with respect to services
performed prior to January 1, 1940.
S. S. T. 44 (C. B. XV—2, 888 (1986) ) and S. S. T. 109 (C. B.
1987—
1, 421), revoked, EIim. 5008 (C. B. 1940-1, 203) modified.
TREASURY DEPARTMENT)

OFFICE OF COMMISSIONER OF INTERNAL REVENUE,
Washington, D. C., January 81, ling.

Collectors of Internal Revenue and Others Concerned:
1. In S. S. T. 44 (C. B. KV —2, 888 (1936) ) the Bureau of Internal
Revenue ruled that State banks which were members of the Federal
Reserve System were instrumentalities
of the United States under
the taxing provisions of the Social Security Act, and that services
performed by individuals in the employ of such organizations came
within the exception contained in sections 811(b)6 and 907(c)5 of
that Act. In S. S. T. 109 (C. B. 1987—1, 421) a similar ruling was
made with respect to building and loan associations, savings and
loan associations, cooperative banks, homestead associations, insurance companies, and savings banks, chartered by the various States,
which were members of the Federal Home Loan Bank System. The
rulings were also applicable under the Federal Insurance Contributions Act and the Federal Unemployment Tax Act, respectively, in
force prior to January 1, 1940. (S. S. T. 371, C. B. 1939—2, 266. )
As a result of the rulings, no tax was required to be paid with respect
to services performed prior to January 1, 1940, in the employ of
such organizations.
2. Reconsideration of the rulings published as S. S. T. 44 and
S. S. T. 109 results in the determination that such rulings are
erroneous. Accordingly, the rulings are hereby revoked.
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It is held that State banks which were members of the Federal
Reserve System prior to January 1, 1940, and that building and loan
associations, savings and loan associations, cooperative banks, homestead associations, insurance companies, and savings banks, chartered
by the various States, which were members of the Fedeial Home
Loan Bank System prior to January 1, 1940, were not instrumentalities of the United States within the purview of sections 811(b)6
and 907(c) 5 of the Social Security Act and sections 1426(b)6 and
1607(c) 5 of the Internal Revenue Code in force prior to January
1. 1940.
4. IVith few exceptions, the organizations described in S. S. T. 44
and S. S. T. 109 relied on that ruling, and did not pay taxes vvith
respect to services performed in their employ prior to January 1,
1940. The collection of such taxes undoubtedly would impose a hardTherefore, under
ship on such organizations and their employees.
the authority granted in section 3791(b) of the Internal Revenue
Code, the ruling stated in paragraph 8, above, will be applied without retroactive effect to the extent that no tax will be required to
be paicl with respect to services performed prior to January 1, 1940,
in the employ of the organizations described in S. S. T. 44 and S. S. T.
109. Each such organization, however, must promptly file with the
collector of internal revenue the information returns on Forms SS—2
and SS—
2a or Form SS—la which are required by Regulations 91.
Any organization which paid or pays tax with respect to services
performed prior to January 1, 1940, will not be entitled, by reason
of this ruling, to refund, credit, or adjustment of such tax.
5. In paragraphs 14 and 80 of Mimeograph 5003, dated January
27, 1940 (C. B. 1940—1, 203), the Bureau ruled that employment taxes
are applicable with respect to services performed on or after January
1, 1940, in the employ of organizations such as those described above.
In
Such ruling is correct, and is not modified by this mimeograph.
paragraphs 13 and 29 of Mimeograph 5008, however, reference was
of the
made to the status of such organizations as instrumentalities
United States. Paragraphs 13 and 29 of Mimeograph 5008 are hereby
modified to accord with the ruling stated in paragraph
3, above.
6. Correspondence relating to this mimeograph should refer to its
number and to the symbols AAC: RR.
3.

NORir

ix D

CANN,

Acting Commi8sioner.
Approved January 31, 1942.
JOIIN

L. SULLrvAN,

cicting Secretary of the Treasury'.
SEOTioN 1426: Definitions.
REGULATIoNs 106, SEGTIoN 402. 214:

States and

1949 25-11131
Em. T. 481

their political subdivisions and instrumentalities.
(Also Subchapter C (Federal Unemployment Tax Act),
Section 1607; Regulations 107, Section 403.214.)
Services performed for the 0 Defense Council of the State of R are
excepted from "employment" under section 1426(b)7 of the Federal
Insurance Contributions Act and section 1607(c)7 of the Federal
Unemployment Tax Act,
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Advice is requested whether services performed for the
Defense
Council of the State of R are excepted from "employment" under sections 1426(b) 7 and 1607(c)7 of the Federal Insurance Contributions
Act and the Federal Unemployment Tax Act, respectively.
The Defense Council was formed pursuant to an act of the legislature of the State of R. Under such legislation& a State council of
defense is established for the general purpose of promoting State and
National security by formulating and assisting in the execution of
plans for the mobilization and efficient utilization of the resources and
facilities of the State and for the coordination and direction of State
and local activities related to State and National defense. Such legislation authorizes the establislunent of councils of defense in the cities
and counties of the State by designated ofBcials and provides that each
council shall have the same powers and duties within its jurisdiction
as are vested in and imposed upon the State council. It Is provided,
also, that these councils shall perform such duties as the State council
may prescribe. The members of the councils are to receive no compensation but may be reimbursed for their reasonable and necessary
expenses incurred in the performance of their duties. Each city and
county is authorized and empowered to appropriate and make available to the councils such sums of money as may be deemed necessary
to meet expenses. The activities of the councils are declared to be
proper city and county purposes for which the moneys of the city or
county may be spent.
Defense Council is an unincorporated organization formed
The
under authority of the above-mentioned act and is engaged in enrolling
and training volunteer workers and in procuring the. equipment necessary in the furtherance of the air raid protection system of the United
States. Its activities are controlled by N County Council of Defense,
its chairman was appointed by that organization, and he, as well as the
members of the council, is subject to dismissal by the county council.
All individuals engaged in connection with the activities of the council,
except a night watchman, serve without compensation.
On the basis of the presented facts, it is held that the services perDefense Council of the State of R are excepted from
formed for the
"employment" under section 1426(b) 7 of the Federal Insurance Contributions Act and section 1607(c)7 of the Federal Unemployment

0

0

0

Tax Act.

SEGTIoN 1426: Definitions.
REGULATIoNs 106' SEGTIoN 402.227: Wages.

1942—
26-11134

(Also Subchapter C (Federal Unemployment Tax
Act), Section 1607; Regulations 107, Section 403.227. )
Payments made by the 0 Company to former
into active service with the R State Guard, which
ment amounts received by them from the State,
"wages" for purposes of Subchapters A and
the Internal Revenue Code.

Em. T. 462

employees called
payments suppledo not constitute
C, Chapter 9, of

0

Advice is requested whether payments made by the
Company to
former employees of the company serving in the R State Guard
constitute "wages" for employment tax purposes.
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The 0 Company's board of directors voted to pay employees who
are called for service with the R State Guard the di8erence between
the amount which they would receive if performing services for the
company and the amount they receive from the State. No services
are performed for the company by these individuals from the time
of their induction into the service of the State, and it is anticipated
ihat they will be on guard duty for the duration of the present war.
In S. S. T. 49 (C. B. XV—2, 420 (1936) ) it was held that payments
made by the M Company to its employees who are absent from work
while serving in the State National Guard constitute "wages" for
In that case the employment relationship
employment tax purposes.
between the M Company and its employees was not disturbed by
their temporary service in the, State National Guard. In the instant
case, however, there is a termination of the employment relationship
between the company and the employees when they are called into
active service with the R State Guard.
It is held that payments made by the 0 Company to former employees of the company called for active service in the R State Guard
do not constitute "wages" for purposes of Subchapters A and C,
Chapter 9, of the Internal Revenue Code. (See S. S. T. 406, C. B.
1940-2, 264. )

—

CHAPTER 9, SUBCHAPTER C. FEDERAL UNEMPLOYMENT
SEcTIGN

TAX ACT.

1607: Definitions.

408.204: Who are employees.
Supervisory personnel performing services for B, an architect,
under contract with the M Housing Authority of the city of R.
(See Em. T. 428, page 281.)
REGULATIGNs 107) SEcTIoN

SEcTIGN

1607: Definitions.

107, SEcTIGN 408.204: Who are. employees.
Members of liquidating committee performing services for the M
National Bank. (See Em. T. 429, page 282. )

REGULATIGNS

SEOTIoN 1607: Definitions.
RrGULATIGNs 107, SEcTIQN

Window trimmers.

SEcTIQN

408.204: Who are employees.
(See Em. T. 480, page 288.)

1607: Definitions.

107, SEcTIoN 408.208: Agricultural labor.
Cleaning, packing, and storing seed peas and beans.
426, page 284. )

REGULATIGNs

SEOTION 1607: Definitions.
REGULATIGNs 107) i IEOTIGN

IIandling

of. walnuts.

408.208: Agricultural labor.
(See Em. T. 427, page 285. )

(See Em. T.
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SEGTIQN 1607: Definitions.
REGULATIGNs 107, SEUTIoN

403.218: United States and
thereof.
Liability prior to January 1, 1940, for employment taxes of Stare
banks and certain organizations which are members of the Federal
Reserve System and the Federal Income Loan Bank System,
respectively.
(See Mim. 5823, page 2"6. )
instrumentalities

SEGTIQN 1607: Definitions.
REGULATIGNs 107, SEcTIoN

408.214: States and their political
and instrumentalities.
Individuals performing services for the
Defense Council of the
State of R. (See Em. T. 481, page 287. )
subdivisions

0

SEGTIQN 1607: Definitions.
REGULATIONS 107) SECTION

408.227: Wages.
Payments made by employer to former employees
the R State Guard.
(See Em. T. 432, page 288. )

serving

with

TAXES UNDER SOCIAL SECURITY ACT
SEUTIoN 902: Credit against tax.
REGUI, ATIoNs 90 (as amended), ARTIcLE

of contributions against tax.
(Also Section 802; Regulations
Article 204; and Bankruptcy
tions 57(j) and 64(a) 4. )

211:Credit

1942-11-11028
Ct. D. 1545

91 (as amended),
Act of 1938, Sec-

—

—

SOCIAL SECURITY TAXES SOCIAL SECURITY ACT BANKRUPTCY
DECISION OF SUI'REME COURT.
PRIoRITY
1. BANKRUPTS —
EMPLDYER

—CLAIM

ACT-

—

0F CLAIM oF UNITED STATFR BANKRUPT
To BE TREATED As FOR TAx RATHER THAN FOR

DEBT.
A claim of the United States against the estate of a bankrupt employer
for amounts due under sections 801 and 802 of Title VIII of the Social
Security Act is a claim for taxes due by the bankrupt rather than for
a debt and is entitled to the priority accorded by section 04a(4) of the

Bankruptcy Act.
2. BANKBUPTcY PRIDRITY oF CLAIM

—

CONTRIBUTIDNs

—

oF UNITED STA TES CREDIT
To STATE UNEMPL0YMENT FUND PENAL'IY.

—

FOR

A claim of the United States against the estate of a bankrupt employer
for amounts due under section 901 of Title IX of the Social Security

Act, less any credit allowable under the provisions of section 902 of
that title, is entitled to the priority accorded by section 64a(4) of the
Bankruptcy Act for the full net amount allowable.
The provisions of
section 902 allowing as a credit against the tax imposed by section 901
%he amount of contributions to a State unemployment
fund (such credit
not to exceed 90 per centum of the tax against which it is crediterl)
"
within the meaning of section 57j of the
do not impose a "penalty,
Bankruptcy Act, upon an employer who has failed or refused to contribute to a State unemployment fund. The denial of the credit is not
the exaction of a penalty.

[Regs. 90, Art. 211.

3. BANKBUPrcv

—AssEIs I xsUFFIOIENT
To MEET CLAIMs oF STATE
—I))ITEBMINATIQN
AIICUNTs ALLoivaBLE-

AND

FEDERAL GDVERNMENTs
ALCERRAIc FORMULA.

oy'

In determining the amount of credit allowable under section 902 of
Title IX of the Social Security Aet in the case of a bankrupt emplover
who has made no contribution to the State unemployment
fund and
whose assets are insufficient to meet the total tax claims of the Federal
and State Governments,
a certain algebraic formula adopted by the
district court and approved by the circuit court of appeals mav be use&i
to determine the proper amount to be allowed on the claim of the
State for its unemployment fund and the resultant amount to be alloived
on the claim of the United States for the tax under section 901.
4. DEOI810N REvERsED IN PART AND AFFIRMED IN PaBT.
Decision of the United States Circuit Court of Appeals, Second Circuit
(118 Fed. (2d), 537) (1941), reversed as to (1) and affirmed as to (2)
and

(3).

SUPREME CCURT oF THE UNITED STaTEs.

United State~ of America, petitioner, v. State of I((etc Fork.
State of I)ieu; York, petitioner, v. United States of America.
On writs of

certiorari to the United States Circuit Court of Appeals for the Second Circuit.

[March 2, 1942.]
OPINION.

Mr. Justice BTRNEs delivered the opinion of the Court.
The United States and the State of New York seek review of a judgment of
the Circuit Court of Appeals for the Second Circuit reversing in part a district
court order for the distribution of the assets of a bankrupt estate. The Independent Automobile Forwarding Corporation was adjudicated a bankrupt on
April 20, 1938. A total of 83,053.20 eventually became available for distribution.
This amount was insufficient even to meet those claims of the Federal and Stiite
Governmeuts which were assertedly entitled to priority as taxes under section
04(a) (4) of the Bankruptcy Act. ' The Federal claims of this character weie
for amounts due under sections 801 and 802 of Title VIII and under section 901
of Title IX of the Social Security Act, ' and for certain taxes as to which no
question is raised in this ease. The State claims ivere for payments due its
insurance fund, and for taxes not in issue here.
unemployment
The State's appeal fn&m the district court's ffrst oriler of distribution was
discontinued by agreement of the parties because the Social Security Act had
beer extensively amended while the appeal was pending. ' A second order was
thereupon entered by the district court. The State again appealed to the circuit

—

s Szc. 64. Debts ic)iicli )tore priority.
a. The fiebta to have priority, in advance of the
payment of dividends to creditors, and to be paid in full out of bau) rapt estates, aud tbc
by the bankrupt to
order of payment, sliall be " ~ " (4) taxes legally due aud
* sowing
~
(U. S. C. , Title 11,
the United States or any State or any subdivision tbereof

section 104. )
' C. 631, 49 Stat. , 636, 639.
Sec. 801, Income tos: on emptoaees. In addition to other taxes, there shall be levied, collected, and paid upon the income of every individual a tax equal to the folloiviug percentages
of wages (as defined in section 811) received by him after December 31, 1036, ivitb respect
(aa defined in section 811) ait&r such date: (1) I(lib respect to emto unemployment
ployment during the calendar years 1937, 1938, aud 1939, the rate shall be 1 per centum.
1001.)
section
Title
42.
(U. S. C.,
SEc. 802, (a) The tax imposed by section 801 shall be collected by the employer of the
amount of the tax from the wages as and when paid. Every
the
deducting
taxpayer, by
qmpioyer required so to deduct tbe tax is bere)&y made liaMe for the pavmeut of such tax,
the claims and d& umuds of any person for the amount of
against
inferno(fied
an&1 is hereby
(U. S. C., Title 4", section 1002. )
anv such payment made by such employer.
January
after
I, 1936, every employer (as defined in section 907) shall
and
Ssc. 901. On
pay t'or each cn)eufiar year an excise tax, with respect to having individuals in bis employ,
percentages of the total ivages (as defined in section )07) payable
equal to the folloiviu
(as defined iri secby bim (regard)caa oi' the time of pai. meat) *with respect to empiovment
such
calendar year:
to employment during
(2) ivitb respect
tion 907) during
*
(U. S. C. , Title 42, seccalcudar year 1937 the rate shall be 2 per centum.
tion 1101.)
s C. 666, 63 Stat„1360, 1399. See notes 9 aud 10, infra.

—

',
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court of appeals. It contended that the share of the assets granted to the Federal Government was excessive for three reasons (1) th claim based on section
801 of Title VIII of the Social Security Act was a claim for a debt rather than
for taxes and thus was not entitled to priority under section 04(a) (4) of the
Bankruptcy Act; (2) no more than 10 per cent of the claim based on section
901 of Title IX of the Social Security Act was entitled to allowance because
the balance constituted a claim for a penalty rather than a tax and thus fell
within the prohibition of section 07(j) of the Bankruptcy Act;' and (8) the
credit against the Title IX claim provided for in section 902 was incorrectlv
calculated. The circuit court of Appeals sustained the State's contention with
respect to the Title VIII claim and reversed to that extent the order of the
district court, but rejected the State's arguments with respect to the claim under
Title IX.
First. The claim based on Title VIII. Section 801 bears the heading "Income tax on employees" and provides for a tax "upon the income of every
individual" equal to 1 per centum of the wages received by him with respect
to employment during 1987.' Section 802(a) provides that this tax "shall be
collected by the employer of the taxpayer, by deducting the amount of the tax
from the wages as a. nd when paid. " The employer is lnade liable for the payment of the tax. By regulation, pursuant to Title VIII, ' the Treasury Department has explicitly ruled that the tax may be assessed against the employer,
regardless of whether he has in fact deducted it from the employee's wages.
The circuit court held that the employer was liable "only as "an agent bound
and that his
to pay whether its duty to collect was performed or not
liability was for a debt rather than for taxes.
view
relied
decision
it
of the same date in
upon its
As authority for this
City of Nets YorL v. Feiring (118 Fed. (2d), 829). The city sales tax involved
The vendor
in that ease was laid upon receipts from sales of personal property.
was required to collect the amount of the tax from the vendee separately from
to
concerning
report periodically
his receipts
the sales price. He was obliged
from sales and to turn over to the city comptroller the taxes due, whether or
collected
them
from
the
purchasers.
If
the
vendor
failed
not he had actually
to collect the tax, the vendee was required to report the transaction and to pay
the tax directly. Thus, the procedure contemplated was that the purchaser should
bear the burden of the tax, but that the seller should collect and transmit it to
If the seller did not obtain it from the purchaser, however, the
the comptroller.
comptroller was authorized to proceed to collect it from either of them. The
circuit court of appeals held that the claim of the city against a bankrupt vendor
for the amount of the sales tax outstanding was a claim for a debt and not for
taxes, within the meaning of section 64(a) (4). We reversed this decision and
held that the burden imposed upon the seller by the city taxing act had "all the
characteristics of a tax entitled to priority" under section 64(a) (4). (818
U. S., 288 )
We think that our decision in the Feiring case is controlling here. The New
York City sales tax involved in that case and the obligation imposed by sections
801 and 802 of Title VIII of the Social Security Act can not be distiuguished in
any material respect. It vvas observed in the Feiring case that while the sales
tax was intended to rest upon the nurchaser "in its normal operation, " "both
the vendor and the vendee are made liable for payment of the tax in ittviturn
and the tax mav be summarily collected by distraint of the property
of either the seller or the buyer. " (818 U. S., 288, at 287. ) The burden of the
tax provided for by sections 801 and 802 likewise will normally rest upon the
employee, but the Commissioner of Internal Revenue may proceed to collect it
from the emplover whether or not he has deducted it from the wages of the

—

employee.
Two distinctions between the eases are urged by the State. One is that section 802(a) of Title VIII provides that the tax "shall be collected by the employer of the taxpayer" and thus reveals a Congressional intent that only a claim
against the emplovee should be treated as one for a tax. The other asserte(j
distinction is that Title VIII in its entirety is designed to impose two distinct
taxes; section 801 imposes an "income tax" upon the employee, while section 804
~ SEc. of
(j) Debts ovving to the i nited States or any State or subdivision thereof as a
penalty or forfeiture shall not be al)o&ved, except for the amount of the pecuniary loss
sustained by the act, transaction, or proceeding out of which the penalty or forfeiture arose,
with reasonable and actual costs occasioned thereby and such interest as may have accrued
thereon according to law. (U. S. C. . title 11, section 93(j).)
' Both the pertinent State and Federal claims are for the year 1937,
~ Treasury Regu)atjons 91, article 505,
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imposes an "excise tax" upon the employer. ' But a tax for purposes of section
64(a) (4) includes any "pecuniary burden laid upon individuals or property for
the purpose of supporting the Government, " by whatever name it may be called.
(Neto Jcrsefi v. Anderson. 203 U. S., 483, 492. ) Although he may not be referred
to in sections 801 and 802 as the taxpayer, and although he may also be subject
to the "excise tax" prescribed by section 804, the plain fact is that the employer
is liable for the section 801 tax whether or not he has collected it from his
employees.
We therefore hold that the Title VIII claim of the United States
against the estate of this bankrupt employer is entitled to the priority afforded
by section 64 ( a) (4) .
Second. The cfnirn under Title IL. Section 901 imposes upon this employer,
in addition to the obligations discussed above, an "excise tax" equal to 2
per centum of the total wages payable by him during 1937. Section 902, however,
permits him to credit "against the tax imposed by section 901" the amount
of his 1937 contributions to the State unemployme~t fund, but provides that
the total credit "shall not exceed 90 per centuln of the tax against which it is
credited. "
(a) The State contends that section 902(a) in effect exacts a penalty, equal
to 90 per cent of the atnount of the tax levied by section 901, from an employer
fund required by
who fails to make the payments to the State unetnployment
State law. Since section 57(j) of the Bankruptcy Act provides that claims by
'
the United States for penalties are not allowable, it argues, only 10 per cent of
the tax imposed by section 901 is actually a tax for purposes of section 64(a) (4)
While the
of the Bankruptcy Act. There is no merit to this contention.
issue here is cast in somewhat different terms, it is similar in outline to that
raised by the constitutional objection to the Act which was set to rest in Stetoartf
SIachine Co. v. Davis (301 U. S., 548 [Ct.. D. 1236, C. B. 1937—
1, 444]). There it
was argued that the 90 per cent credit provisions amounted to coercion of the
States which was repugnant to the tenth amendment and to the Federal system.
The Court recognized that the effect of the scheme was to encourage the States
insurance funds and thus to cooperate
to establish and maintain unemployment
It observed that
with the I'ederal Governinent in meeting a common problem.
"every rebate from a tax when conditioned upon conduct is in some measure a
"
is
temptation
but it concluded that "to hold that motive or temptation
equivalent to coercion is to plunge the law in endless difhculties, " and to accept
"
"a philosophical determinism by vvhich choice becomes impossible. (301 U. S.,
at 589-590. ) These considerations are equally pertinent to the suggestion that
the 90 per cent rebate arrangement constitutes the imposition of a "penalty,
within the meaning of section 57(j) upon an employer who fails or refuses to
contribute to a St;ite fund. The amount of the t:ix assessable under section 901
is definite and fixed, once the single variable, the total of the wages paid during
the year, is determined.
Although the employer is free to obtain a credit against
it by contributing to his State fund, it can not be said that it is any the less a
tax because the einployer has failed, either through choice or lack of resources,
Either the State or the Iederal Government
to make such a contribution.
must provide the lnoney to meet the requirements of relief to the unemployed.
By his contributions to the State, an elnployer has diminished the detnand upon
But by his failure to conthe financial resources of the Federal Government.
tribute, the employer has increased this demand and sharpened the necessity
for obtaining the revenues required to satisfy it. The effort by the United
States to obtain the revenue by denying the credit' must be regarded as the
levying of a tax and not as the exaction of a penalty.
(b) Finally the State contends that the district court applied an incorrect
formula in determining the amount of the credit deductible under section 902.
Section 902 provides: "The taxpayer mav credit against the tax imposed by
section 901 of this chapter the amount of contributions, with respect to employment during the taxable vear, paid by him (before the date of filing his return

—

"

—

& Sac. 804,
Iu addition to other taxes, every employer shall
Kicise tnv on, emplogere.
pay an excise tax, with respect to having individuals iu his employ, equal to the following
percentages of the wages (as defined in section 811) paid by him after December 31, 1936,
with respect to employment (as defined in sectiou 811) after such date: (1) with respect
to employment during the calendar years 1937, 1938, aad 1939, the rate shall be 1 per
centum. (U, S. C„Title 42, section 1004.)
' See note 4, supra.
s Iu 1939 Congress uudertoot& to Put an eud to any doubts on this question by Providing
tax
ia section 902(i i of the amendments to the Social Security Act that no part of the
tmuoscd by Tith IX should be deeumd a penalty oc forfeiture within the meaning of section

57tj) of the Bankruptcy Act. (C. GGG, 53 Stat. , 1360, 1400.)
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for the taxable year) ' into an unemployment fund under a State law. The
total credit allowed to a taxpayer under this section for all contributions paid

into unemployment funds with respect to employment during such taxable year
shall not exceed 90 per centum of the tax against which it is credited
In the ease of a bankrupt who has not made any contribution to the State unemployment fund at the time of adjudication and whose assets are insufhcient
to meet the total of the claims of equal priority, the calculation of the credit
is beset with some difficulty. The amount available for the State's claim for
its unemployment insurance fund is contingent upon the sums allowed on the
other claims, including that of the Federal Government under section 901. The
amount to be allowed on the claim of the United States is in turn dependent
upon the credit deductible from it under the terms of section 902. And this
credit under section 902 is determined by the sum granted on the State's unemployment insurance fund claim.
Because of this mutual dependence the courts below have accepted and approved an algebraic solution of the problem.
Under this solution the claim for
the tax assessed under section 901 is diminished by subtracting from it an
amount equal to the sum allowed to the State for its unemployment fund. The
formula by which this is accomplished is reducible to a quadratic equation
capable of solution by the recognized method.
As against this algebraic solution, the State urges an arithmetical calculation
which would afford it a larger share of the assets. In brief, the State's theory
is as follows: The amount of each of the several claims of the State and of the
The perUnited States should be divided by the sum of the assets available.
The total of the
centage of the assets due on each claim is thus determined.
assets available is then multiplied in turn by these percentages, and the actual
However, the amount allowed on
sum to be allowed on each claim is found.
the Federal Government's claim under section 901 is then multiplied by 10 per
cent
is
thereupon conclusively granted to
cent. The sum equal to this 10 per
the United States. But the remaining amount, equal to 90 per cent, is returned
to the estate as a second fund to be divided among all the claims in the same
manner.
The share of this second fund which by this computation would go
to the United States on its section 901 claim is again multiplied by 10 per cent,
with the balance of 90 per cent returning to form a third fund. The process
is repeated until the still undistributed assets reach a vanishing point.
It will be observed that while the one solution is algebraic nnd the other
arithmetic, there is little to choose between them in terms of complexity.
The obvious fact is that neither the Bankruptcy Act nor the Social Security
Act afford the courts any meaningful assistance in solving the problem raised
by this case. And their legislative history is equally barren.
The State objects to the formula applied below because its effect is to accord
the United States a larger sum in dollars and cents nn its section 901 claim
than it would receive if the available assets were sufficient to discharge in full
all of' the priority claims. This is true because, under section 902, the United
States would be entitled to no more than 10 per cent of its section 901 claim
if the unemplovment fund claim of the State was paid in full. We agree that
However, the method of computation
this result is somewhat incongruous.
urged by the State embodies so basic an error that we can not accept it. Section 902 permits the credit "against the tax imposed by section 901." Under
the State's formula the credit is reckoned in terms of a sum determined by
that formula to be ac(fially ava(lftble to the United States on its section 901
claim rather than in terms of the whole amount actually due under that
section. We think that the words "the tax imposed" must mean "the tax
demanded" or "assessed" or "due". It can hardly be thought to mean "the
tax paid" or "the amount available for payment of the tax. " The formula
adopted by the district court avoids this error by crediting the undetermined
sum available to the State unemployment
fund against the total tax assessed
or claimed under section 901. We therefore hold that the district court and the
circuit court of appeals did not err in adopting and using that formula.

w This condition had not been complied with in
the present case. However, the 1939
amendments to the Social Security Act, which resulted in the dismissal of the first appeal
by stipulation, provided that the credit should be allowed on payments to the State tund
"without regard to the date of payment, if the assets of the taxpayer are, at any time
during the 59-day period following such date of enactment, in the custody or control
of a
receiver, trustee, or other fiduciary appointed by, or under the control oi', a court of competent jurisdiction.
(Section 901(a) (3). C. 666, 53 Stat. , 1360, 1399.) This bankrupt
estate qualified under this provision.

"
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The judgment of the circuit conrt of appeals is reversed with respect to the
claim under Title vill, but is otherwise athrmed.
The ease is remanded to
permit the reinstatement of the judgment of the district court.
Reversed.

SEcTIoN 802: Deduction

of tax from wages.
RsnvLartoxs 91 (as amended), ARTIGLE 204: Collection
of, and liability for, employees' tax.
Bankrupt employer, treatment of Government's claun for employees'
tax. (See Ct. D. 1545, page 240. )
SECTIONs 811 AND 907: D( finitiohs.
REcvLATIQNS 91 AND 90, ARTIcLEs 11 AND

ernment

employees.

206(5) —(6): Gov-

Liability prior to January 1, 1940, for employment taxes of State
banks and certain organizations whIch are members of the Federal
Reserve System and the Federal Home Loan Bank System,
respectively.
(See Mim. 5828, pa«e 286. )

BANKRUPTCY ACT OF 1988.

57(j): Proof and allowance of claims.
Tax under Title IX of the Social Security A.ct not
Ct. D. 1545, page 240. )

SEOTIoN

a,

penalty.

64(a)4: Debts which have priority.
Determination of Government's claim for tax under Titje
Security Act. (See Ct. D. 1545, page 240. )

(Sec

SEGTIQN

IX, Social

MISCELLANEOUS TAXES.

—

TITLE III. ESTATE TAX. (1926)

—

SECTION 3()2. GROSS ESTATE.

70 (1929), ARTICLE 10: Character
of interests included.

1942-17-11073
Ct. D. 1552

REGULATIQNs

—
ACT OF' 1926—
DECISION OF SUPREXIE COURT.
—TRUsT PRoPERTY —1NTEREsT oF DEOEOENT AT TIME
UNEXERCISED GENERAL POWER
APPOINTMENT.
OF DEATH —

ESTATE TAX

1. GRoss

RL&'VEiVUE

EsTATE

OF

The decedent, who died at the age of 20 years, was a beneficiary
under three trusts, from orie of which he was to receive a portion
of the income until he reached the age of 28, at which time, if living,
he was to receive the trust property and accumulated income; from
the other trusts he was to receive the income for life, subject to
certain restrictions until reaching the age of 28. L&'ach of the trusts
power of appointment
gave the decedent a general testamentary
over the trust property; in default of the exercise of such power
the properties were to go to his descendants, or, if none, to his
brother and sisters and their issue per stirpes. Held: The decedent
at the time of his death did not have, by virtue of the general power
of appointment, even if never exercised, such an interest in the trust
property as to require its inclusion in his gross estate under section
802(a) of the Revenue Act of 1926.
2. GRoss EsTATE TRURT Pl'oPERTY GENERAL PowER oF APPOINTMENT

—
—CoMPRCMISE

—
—

SI' ITLEXIENT

CLAIM

B tsED

UPON PURPARTED

EXERCISE OF POWER.

Where the decedent by will purported to exercise a general power
in favor of his brother and sisters, and after litigation the several claimants agreed to a compromise under which a
portion of the trust property went to the brother and sisters, that
portion of the property which can be imputed to the claim based on
the attempted exercise of the power of appointment is includible in
the gross estate of the decedent under section 802(f) of the Revenue
Act of 1926.

of appointment

8. DEcrsioN

REYERRED.

Decision of the United States Circuit Court of Appeals, Fourth
Circuit (121 Fed. (2d), 807 (1941) ), afi)rming decision of the United
States Board of Tax Appeals (42 B. T. A. , 145 (1940) ), reversed.
SUPREME CoURT oF THE UNITED STATEs.

Guy T. Helvering, Commissioner of Internal Revenue, petitioner, v. Safe Deposit
d Trnst Co. of Baltimore, Trustee Under Wills of R. Reynolds and Katherine

J.

S. Johnston, etc., et al.

On writ of certiorari

to the United States Circuit Court of Appeals for the Fourth Circuit.

[April 18, 1942.]
OPINION.

Mr. Justice BLAcK delivered the opinion of the Court.
Because of the importance in the administration oi' the Federal estate tax of
the questions involved, we granted certiorari to review the judgment of the
(246)
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decision
307)affirming
c'rcuit court of appeals(121 E((l. (2d),
a
the Board
f Tax Appeals(42 8. T. A. , 14()).
4acharySmithReynolds,

age 20, died on July 6, 1932. At the time, he was
in 1918, one by
three trusts:one created by his father'swill
'l«d executed by his mother in 1923, and one created by hismother'swill in 1924.
From his father's trust, the decedent mas to receive only a portionof the income
prior to his twenty-eighth birtliday, at which time, if living he was to become
the outright owner of the trust property and all accumulated income. His
mother's trusts directed that he enjoy the income for life, subject to certain
restrictions before hereached the age of 28. Each of the trusts gave the decedent
a general testamentary power of appointment over the trust property; in default
of exercise of the power the properties were to go to his descendants, or if he
had none, to his brother and sisters and their issue per stirpes.
The Commissioner included all the trust property within the decedent's gross
estate for the purpose of computing the Federal estate tax. The Board of Tax
Appeals and the circuit court of appeals, however, held that no gart of the trust
property should have been included.
I. The case presents two questions, the first of which is whether the decedent
at the time of his death had by virtue of his general powers of appointment, even
if never exercised, such an interest in the trust property as to require its inclusion
in his gross estate under section 302 ( a ) of the Revenue Act of 1926 ( 44 Stat. ,
9, 70 ) . This section provides:
The value of the gross estate of the decedent shall be determined by including
the value at the time of his death of all property, real or personal, tangible or
beneficiary

o

intangible,

wherever

situated-

of the interest therein of the decedent at the time of his
death
The Government argues that at the time of his death the decedent had an
interest " in the trust properties that should have been included in his gross
estate, because he, to the exclusion of all other persons, could enjoy the income
from them; ivould have received the corpus of one trust upon reaching the age
of 28;and could alone decide to whom the benefits of all the trusts would pass
at his death. These rights, it is said, were attributes of ownership substantially
alienatio
equivalent to a fee simple title, subject only to
and the use of income. The respondents deny that the rights of the decedent
with respect to an@of the three trusts were substantiallyequivalent
to ownership
in fee, emphasizing the practical importance of the restrictions on alienation and
the use of income, and arguing further that the decedent never actually had the
capacity to make an effective testamentary disposition of the property because he
died before reaching his majority.
We find it unnecessary to decide between these conflicting contentions on the
even
economic equivalence of the decedent's rights and completeownership.
if we assume with the Government that the restrictions upon the decedent's use
and enjoyment of the trust properties may be dismissedas negligible and that
appointment, thequestion
he had the capacity to exercise a testamentarypowerof
still remains:Did the decedent have "at the timeof his death" suchan" interest "as Congress intended tobe includetl in a decedent's gross estate undersection
302 ( a ) of the Revenue Act of 1926? It is not contended that the benefits during
life which the trusts provided for the decedent, terminating as they did at his
death, made the(rust pi operties part of his gross estate under the statute. And
andadministraviewing section 302(a) in its background of legislative, judicial,
th;it the vvords " inter est
tive history, me (;in not reach the conclusion
"
of the decedent at the time of his death were intended by Congress to include
property subject to a general testamentary power of appointment unexercised by
( a ) To the extent

restrictionson

specified

'For

thedecedent.
The forerunner of section 302(a)of the Rev(nue Act of 1926 was section
202 ( a ) of th(' Revenue 3( ( of 1016 ( 39 Stat. , 777 ), In I'»i ted States v. Field
S., ');)7), this Court held that progertv gassing under" ageneral" power
eae) (ised by a decedent lv:)snot such an
interest
of the
of app()intment
~
th . I
d t' dt e
tate. Whit
th )hid A t h aaht » tth'
. .a»a
tht
h*
d
t t t th a t 'Pt
tt
tt ~ t d t
recognize(r thnt there;tiitiesof the taxpayer's economic interest rather than theniceties

t,
I„d,

I

%,

neer'sert should det(rmine the polver to tnx. ( See Ct(rrrr v. 3fcCa))ress, 307
3 t i, and cases th( rc cited. ) Nor do lve deux the re(co (i ace of this principle as a
unlike here, the inn "uugeof a statute aud its
i)i(ip t()statutory intel'pretntion((there,
spec(dc iudic;itious of legisintive intent.
(fferseri»dd
statutory his(el vdo not affordD,ruore
1444,
C. rr. 19(O—1, 105].)
331(Ct,
S,
(r3Q9(i
,
VnCrjffhl
('onvcyu
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the holding was limited to exercised powers of appointment, the approach of
the Court, the authorities cited, and certain explicit statetnents' in the opinion
left little doubt that the Court regarded property subject to ttnexercised
general powers of appointment as similarly beyond the scope of the statutory
phrase "interest of the decedent.
After the Field case, the provision it passed upon was reenacted without
change in the Revenue Act of 1921 (section 402(a), 42 Stat. , 278) and in the
Revenue Act of 1924 (section 302&(a), 43 Stat. , 304). If the implications of
the Field opinion with respect to unexercised powers had been considered contrarv to the intendment of the words "intere-t of the decedent" it is reasonable
to suppose that Congress would have added some clarifying amendment.
If the counterparts in the earlier Acts of section 302(a) of the Revenue Act
of 1926 did not require the inclusion of property subject to an unexercised
general testamentary power of appointment within the decedent's gross estate,
there is no basis for concluding that the amendment of 1926 changed the Act
in this respect. Prior to 1926 an "interest of the decedent" was to be included
* * * to the payment
in his gross estate only if subject "after his death
of the charges against his estate and the expenses of its administration
aud * ": "' subject to distribution as part of his estate. " In the 1926 Act
In the report accompanying the bill which
this qualification svas abandoned.
embodied this change, the House Committee on Ways and Means stated only
that "In the interest of certainty it is recommended that the limiting )anguage * * * shall be eliminated in the proposed bill, so that the gross
estate shall include the entire interest of the decedent at the time of his
death in all the property.
Nothing in the report suggested that the change
was intended to have anv relevance to powers of appointment, and no such
intention can reasonably be inferred from the amended section itself. It is
noteworthy that the regulations of the Bureau of Internal Revenue issued
after passage of the 1026 Act contain no indication that the Treasury Department regarded the amendment as affecting unexercised powers of appointment.
On the other hand, the article pertaining to powers of appointment was reincorporated in the 1926 regulations with the same content, so far as here relevant,
as the correspondit&g article in the last regulations issued prior to the 1926 Act. '
When it was held in the Field case that property subject to an exeroitted
general testamentary
power of appointment
was not to be included in the
decedent's gross estate under the Revenue Act of 1916, this Court referred to
amendment
in
1919
which
an
passed
specifically declared property passing under
an exercised get&eral testamentary
power to be part of the decedent's gross
The
of
this
estate.
amendment, said the Court, "indicates that Conpassage
gress was at least doubtful whether the previous Act included property passing
In
the
appointment.
face
of such doubts, which can not reasonably be
by
supposed to have been less than doubts with respect to ttnexercised powers,
Congress nevertheless specified only that property subject to exercised powers
should be included.
From this deliberate singling out of exercised powers
alone, without the corroboration of the other matters we have discussed, a
Congressional intent to treat unexercised powers otherwise can be deduced. At
the least, secti&&n 302(f) of the 1926 Act, ' the counterpart of the 1919 amendment
referred to in the Field case, represents a course of action followed by Congress
z E, g. "But the existence of the power does not of itself
vest any estate in the donee. "
(Page 263. )
"It' there be uo appointment," it [the property subject to the power] goes according

"'

"'

"'

:

(Page 264. )
to the disposition of the donor.
the interest in question [was] not v ' v prnporty of Mrs. Field at
bcr death. " (Pace 264. )
Iu Sar»ct v, 0»gge»I&ef»& (288 U. S., 280, 288 [Ct. D. 636, C. B. XII—1, 374 (1933) ], this
Court stated: "United States v. Fielrt * * v holds that under the Revenue Act of 1916
v
v
v
thc subject of a. power created bv another ia uot a part of the estate of the
decade&&t to whom the po&ver was committed. " It is to be uoted that uo distinction was
recognized between exercised aud unexercised powers under the rule of the Field case.
' Ilousc Report Xo. 1. Sixtv-uiuth Congress, first session, 16.
&'Article 24 of Treasury Regulations 70 (1926 ed. ) under the Revenue Act of 1926;
Article 24 of Treasury Regulations 68 (1924 ed. ) under the Revenue Act of 1924.
' United States v. Field, supra. 2('s&.
The value of the gross estate of the decedent shall be determined by including the
value at the time of his death of all property, real or personal, tangible or intangible,
&

t"

wherever

t
" (f)

situated-

a

v

To the extent of any property passing under a general power of appointment
exercised by the decedent (1) by will, or (2) by deed executed in contemplation of, or
intended to take efFect iu possession or euioymcut at or after, his death, except in case
of a bona fide sale for an adequate aud full consideration in money or money's worth;"
(44 Stat. , 9, 70-71.)
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since 1019 entirely consistent with a purpos& to exclude from decedents' gross
estates property subject to unexercised general testamentary powers of appointment.
In no judicial opinion brought to our attention has it been held that the gross
estate of a decedent includes, for purposes of the Federal estate tax, property
subject to an unexercised general power. Ou the contrary, as the court below
points out, "the courts have been at pai~s to consider whether property passed
under a general power or not so as to be taxable under section 802(f), a consideration which would have been absolutely unnecessary if the estate werc
taxable ui&der 302(a) because of the mere existence of a general po~er whether
exercised or not,
(121 Fed. (2d), 307, 312.) In addition, the uniform administrative practice until this case arose appears to have placed an inte&7&retation
upon the Federal estate tax contrary to that the Government now urges. No
regulations issued under the several Revenue Acts, including those in effect at
the time this suit was initiated, prescribe that property subject to an unexercised general testamentary power of appointment should be included in a
decedent's gross estate. Because of the combined effect of all of these circumstances, we believe that a departure from the long-standing,
generally accepted' construction of section 302(a), now contested for the first time by the
Government, would override the best indications we have of Congressional intent.
II. The second question is the treatment to be given, under section 302(f) of
the Revenue Act of 1920, to a share of the trust property passing to the decedent's
brother and sisters as a result of a compromise settlement with other claimants.
Should that share be included in whole or in part within the decedent's gross
estate as "property passing under a general power of appointment exercised by
" * * by will "7
the decedent
The claim of the brother and sisters was based upon: (1) a purported exercise
of the power of appointment in their favor by the decedent in a will he executed
in New York, and in the alternative, (2) their right to t'lke in default of appointment under the terms of the trusts. Each of the two children of the decedent (1)
denied the validity of the New York will and (2) challenging the right of the
brother and sisters to take in default, independently asserted his own. These
issues, complicated by many other factors which it is unnecessary here to discuss,
were never finally resolved by, judicial decision, although there had been much
litigation involving them in the North Carolina courts. L'ventually, the several
claimants agreed to a compromise under which 37'/2 per cent of the trust property
went to the brother and sisters. The compromise was coniinned by a judgment
of the North Carolina Superior Court and this judgment was affirmed by the
North Carolina Supreme Court. (208 N. C, , 570. )
The Government contends that a portion of the share received by the brother
and sisters reflects recognition by the other claimants as nell as l&y the North
Carolina courts of the assertion that the power of appointment was validly exercised; and that under the doctrine approved by this Court in fdfeth v. E?oep (305
U. S., 188), that portion must be treated as though it actually passed pursuant
to an eftective exercise of the power.
The Ly& ih case, like the one now before us, came to this Court after a comproAn heir of the decedent had contested the validity of the decemise settlement.
dent's will in which no provision had been made for him. The heir and the
devisees and legatees under the will entered into a coinpromise providing that
the will be probated and that a specific sum be paid to the heir. We held that
the money the heir received pursuant to the compromise should be treated, with
respect to his tax liability under the Federal income tax statute, as if acquired
it only
"by inheritance" for the reason that it was possible for him to receive
"because of his standing as an heir and of his claim in that capacity. "
The claim of the decedent's brother and sisters here, so far as ba:ed on the
v;&li&litv of the purported
appointment, had its roots, like the claimed invalidity
If it had
of the will in the Lyeth case, in an issue never decided in litigation.
been litigated to final judgment by a competent tribunal and the brother and
sisters had succeeded in establishing the validity of the exercise of the power,

"'

"

"

' See, e, g. , Helverlng v. Orinnell (294 U. S., 153); Rothensies
Trust Co. (112 Fed. (2d). 758).
s See 1 1'aul, Federal Lrstate and Gift Taxation,
&25: "as long
or constructive exercise of the power, there can be no tax under the
s& sar cion
the Revenue Act of 1932 (47 Stab. 178),
"ib)3 offrom
the income tax the "value of property
case arose, exempted
inheritance
n Lieth v. Hoe», supra, 196.
9
474918' 42

—

—

v. Fidelity-Philadelphia

as there is no actual
present statute.
under which the Lveth
s s s by
acquired

"
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the inclusion in the decedent's gross estate of what they would have received as
In
appointees, pursuant to section 802(f), could not seriously be questioned.
the Lyeth case we said that "the distinction sought to be made between acquisition through such a judgment and acquisition by a compromise agreement in lieu
of such a jud ment is too formal to be sound. " ~ There is no less reason for the
same conclusion here.
The respondents contend that the principle of the Lyeth ease, announced by the
Court with respect to income tax liability, should not be controlling where, as here,
It is urged that taxes should not be
the question is one of estate tax liability.
influenced by what occurs after the taxable event; that it is reasonable to consider
a compromise preceding the receipt of income in connection with an income tax;
but that a compromise occurring after the decedent's death, which is the "taxable
event" under an estate tax. should not be considered. AV)ratever may be the
general rule in this respect, this Court has clearly recognized, in Ifelvering v.
CtinneII (294 U. S., 153), that events subsequent to the decedent's death, events
controlled by his beneficiaries, can determine the inclusion or not of certain
assets within the decedent's gross estate under section 802(f). In that case
the decedent had exercised a general testamentary power of appointment, an
act which under section 802(f) brings the property subject to the power withirl
the gross estate. The subsequent renouncement by the appoint&os of the righ)
to receive by appoiutment and their election to take as remaindermen in default
of appointment were held by this Court to place the property subject to the power
outside the scope of section 302(f).
The respondents further contend that judicial determinations
having been
made in the State courts that the attempted appointment was invalid, the share
of the brother and sisters in the compromise reflects only their alternative claim
IrVhile there are explicit statements in the opinion of the
to the trust property.
North Carolina Superior Court that the atterupted appointment was invalid, these
statements must be regarded as superseded by the opinion which the North
Carolina Supreme Court, whose determination constituted the fina approval of
the compromise, rendered on appeal. For, in the course of that opinion the
supreme court gave clear recognition to the alleged validity of the decedent's
attempted appointment as a basis of the claim the brother and sisters asserted.
The court stated (208 N. C„578, 618):
"Serious and grave questious of law and facts were raised. The judgment
sets them out and we refer to same, all troublesome, but we will consider one
for example: The validity and effect of the alleged will executed in New York
by Zachary Smith Reynolds, as a basis of the offer of the brother and sistr rs
of Zachar v Smith Revnolds. "
Incons(steat star. ements made iu the course of a decree issued by the Circuit
Court of Baltimore, Jid. , can not be reg;rrded as overcoming the force of the
foregoing, since the decree purported only to authorize and direct tire Maryland
trustee to divide the trust property in accordance with the compromise as
approved in North Carolina.
How much, if any, of the 87r/a per cent going to the decedent's brother and
sisters should be im)&uted to the claim based on the attempted exercise of the
and how much to their alternative claim we do not
power of appointment
decide. In remanding this case to the Bo:rrd of Tax Appeals for a determination of this issue, we recognize that a decision must necessarily be an approximation derived from the evaluation of elements not easily measured.
In
matters so practical as the administration of 'tax lavvs and in the decision of
problems connected with them, a high dcgr'ee of precision is often impossible
to achieve. But it is far better to make such a rouglr estimate as the data
will permit than completely to ignore the realities of the c&unpromise because
of the difliculties of evaluation.
The judgment of the circuit court of appeals is reversed with directions to
ren)and to the Board of Tax Appe;rls for further proceedings not inconsistent
with this opinion.
Reversed.
The Chief Justice, lifr. Justice Rossrrvs, Mr. Justice FrrhNKFIIRrxrr, and Mr.
Justice Bxrr&zs concur in the opinion of the Court upon the frrst question decided
and dissent from the decision of the second question.
rs Id.
~ See Ithaca Trust Co v. Vtrited States (279 U. S., 161, lao [Ct. D. 61, C, B VIII —1,
313 (192') ) ] ) .
Cf. Vrrt'ted States V. Ls dert (274 Ir, S 293. 302 [T. D. 4046. C. B. VI —2, I 97 (1927 ) ] ),

"

"
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—

TITLE III. GIFT TAX. (1932)

—

SECTION 504. NET GIFTS.

~EG~TioNs

V9

(1986), AIITICL'E 9:

GIFT TAX

—RI.VI;NUE ACT
—
—

1942-1-10949
Ct. D. 1588

gifts.

&et

—DFCISION

OF 1982

OF COURT.

PETITION FOR REVIEW MOTION To AMEND ASSIGNMEN'I'S OF ERROR To
INcLUDE NEw IssUK PowER oil' CoURT To CCNsIDER PoINT NOT
PRKSENTZD BELOW.

Although the Commissioner in a motion for leave to amend his petition for review sought to obtain reversal of the Board's decision upon
a point not presented below, the court has the power to consider the
new point where intervening decisions in other cases have put a diÃerent face upon the litigation.

— —ExcLI.'sIGNs —

2. GIF'rs IN TRUsT

FU'1'I RE INTEREsTs IN
IlvcoME oR PRINclPAL
E&r('UIIRRANcKG
AGAINsT
TRUsT

PRKGKNT

PRGPERTY PowKR CF TRUGTKKR
'J owARDs
EZTINGUIsHMENT
oF
PROPERTY.

'I

CR

0 APPLY

The taxpayer in 1987 made a gift to trustees to augment a trust
fund established in 1984 for the benefit of her children.
The declaration of trust empowered the trustees in their discretion to acquire
property subject to mortgage or other encumbrances, to use either trust
income or principal, or both, to extinguish any such encumbrances,
and to pay the net income to the beneficiaries for life, with remainders over at their deaths, after all encumbrances were paid in full.
Held: The gift of an immediate life interest in income is to be regarded as a present interest; but where the absolute right of beneficiaries to enjoyment nf the income is postponed until the happening
of a future event, an exclusion in respect of each donee is not allovvable
to the donor under section 504(b) of the Revenue Act of 1982 merely
because the trustee is invested with an immediate discretionary power
to make advancements.
8. REMAND To BGARD GF TAx APPEALs WVHETHKR BENEFIcIARIEs TooK
PRESENT OR FUTURE

INTERESTS

——

REDKTERMINATION

OF DKFICXENCY.

Since the question as to the nature of the interests of the beneficiaries was not litigated before the Board, the case is remanded to permit
the taxpayer to be heard upon that issue. The Board may redetermine
the deficiency in accordance with its findings, and the Commissioner
may then claim a deficiency in addition to the amount stated in his
deficiency notice.
4. DECISION REVERSED.
Memorandum
opinion of the United States Board of Tax Appeals
(1940), reversed.
UNITED

STATES CIRCUIT COURT OF APPEAI. S FOR THK FIRST CIRCI IT.

of Infernal Revenue, petitioner for review, v. Vary B. Brandegee.
[128 F. (2d), 53.]
Petition for review of derision of United States Board of Tax Appeals.

Co&&&n&issioner

Before

MAGRUma,

5IAHoNEY, and WOODRURY,

JJ.

[October 30, 1941.J
OPINION.

MAGRmm, J. : In 1937 Mary B. Brandegee, the taxpayer herein' made a gift
to trustees of property valued at $85, 000 in augmentation of a trust fund which
she had established in 1984. The question before us is whether, iu computing
]937 gift tax, the taxpayer is entitled to tal-e an exclusion in respect of
each of four beneficiarie, which is allowable unless the gifts were of "future

252

Regs. 79 (1986), Art. 9, ]

interests in property" within the meaning of section 504(b) of the Revenue
Act of 1982 (47 Stat. , 169, 247), reading as follows:
"(b) Gn~s LKss TH+N $5,000. In the case of gifts (other than of future
interests in property) made to any person by the donor during the calendar
year, the first $5, 000 of such gifts to such person shall not, for the purposes
of subsection (a), be included in the total amount of gifts made during such
vear. "
By the declaration of trust, dated April 18, 1934, the trustees were empowered
to "acquire property, real or personal, from said Mary B. Brandegee, or any
In either case, they may acquire property
one else, by gift or by purchase.
subject to any mortgage or other encumbrances they see fit, which they may
assume if they see fit.
Further, they were empowered "to sell, exchange,
mortgage or pledge any of the trust property, " and were given discretionary
power to "pay, either from principal or income or both, any mortgages or
other charges or obligations given by them or on property acquired by them,
making payments on account or in full if and whenever they see fit. " Paragraph
4 of the trust instrument provided:
"4. During the continuance of the trust, the trustees may pay the net income
from the trust property in equal shares to the children of said biary B. Brandegee, the survivors and survivor of them, the issue who may from time to
time be living of any of said children who have died to receive by right of
representation the share of the net income their parent or ancestor would have
received if living. And after all mortgages and other charges or obligations
against property acquired by the trustees by gift or purchase, including mortgages and other charges or obligations given in substitution therefor, are paid
in full (as to which t'acts the decisions of the trustees shall be conclusive) the
trustees shall, during the continuance of the trust, pay the net income from the
trust property as aforesaid. Payments of income shall be made quarterly and
there shall be no apportionment of income on the death of any person entitled
thereto. "
The trust was to continue "until the death of the survivor of the four children
now living of Mary B. Brandegee
and upon its termination the trust property
was to be distributed among the then living issue of the children per stirpes
or in default of such issue to Harvard College. These four children were all
living in 1937 when the gift in question was made.
On her gift tax return for 1987, the taxpayer claimed a separate exclusion
in respect of each of the four beneficiaries.
The Commissioner, feeling himself
constrained by Gotrtreie8ioner v. Wells (88 Fed. (2d), 839 (C. C. A. 7, 1987)
[Ct. D. 1810, C. B. 1988-1, 516]), and Commissioner v. Kreba (90 Fed. (2d), 880
(C. C. A. 8, 1987) [Ct. D. 1811, C. B. 1988—1, 518]), ruled that the trust estate,
rather than the beneficiaries severally, must Lte considered to be the donee;
and hence allowed only one exclusion of $5,000 and gave notice of a deficiency
accordingly.
The Board of Tax Appeals, on the taxpayer's petition for redetermination of
the deficiencv, held that she was entitled to four exclusions, based on the number
of beneficiaries, and hence decided that there was no deficiency. Necessarily
this decision must have assumed sub silentio that the gifts to the beneficiaries
were not of future interests in property.
In the proceedings before the Board,
the Commissioner relied solely upon the contention that the trust was the donee—
which contention, if well taken, would have required the allowance of one exclusion of $5, 000 because the interest of the trustees, on behalf of the trust, was
certainly a present rather than a future interest. The Commissioner did not
make the alternative contention that if the beneficiaries were deemed to be the
donees of the gift, then no exclusion at all was permissible
because the
beneficiaries took future interests in property.
In his original assignments of error filed on April 19, 1940, with his petiti. on
for review of the Board's decision, the Commissioner adhered to the position
that the trust was the donee within the meaning of section 504(b). Thereafter,
the Supreme Court in Helvcring v. Hutc)ttrtga (812 V. S., 898 (1941) ), held that
where a donor conveys property in trust for the benefit of numerous beneficiaries
he is entitled to separate exclusions of $5,000 for each beneficiary, provided the
beneficiaries are given present interests. There followed also numerous cases
defining the meaning of the phrase "future interests in property. " (United
States v. Pelzer, 312 U. S., 399 (1941) [Ct. D. 1495, C. B. 1941—1, 441]; Rtiersou
v. United State8, 812 U. S., 405 (1941) [Ct. D. 1496, C. B. 1941-1. 448]; Welch v
Paine, 120 Fed. (2d), 141 (C. C. A. 1, 1941); Comm4seioncr v. Barbour, 121 Fed.

—

"

";
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(2d): 728 (C. C. A. 3, 1941); Eels«ring v. B(ut'r, 12] Fed. (2d), 045 (C C
Coll(missioner v. Taylor (C. C. A. 3, August 22, 1041); HopAins
Iifugruder (C. C. A. 4, September 10, 1041).)

1941);

v.

These decisions suggested to the Commissioner that though the Hutchings
case had rendered unteuable his original contention in the case at bar, nevertheless he had in fact underestimated
the taxpayer's deficiency because the
beneficiaries took future interests in property and hence not even one exclusion
should have been allowed.
Accordingly, the Commissioner moved in this court for leave to amend the
assignments of error set forth in his petition for review by adding two new
assignments as follows:
"6. The Board of Tax Appeals errcd in failing to hold that the gifts made
in 1037 were future interests in property.
"7. The Board of Tax Appeals erred in failing to hold that the taxpayer
was entitled to no exclusions with respect to the gifts made in 1937."
We allowed the amendment.
Though the Commissioner thus sought to obtain
a reversal of the Board's decision upon a point not presented below, there is
now no doubt of our power to consider the new point, where interveuin
decisions in other cases hove put such a different face upon the litigation; and
we thought we ought to allow the amendment in view of Hormel v. Eel~ en(ng
(312 U. S., 552 (1941) [Ct. D. 1408, C. B. 1941—1, 315]); Helvering v. Richter
(312 U. S., 561 (1941)); Helnering v. Blair (121 Fed. (2d), 945 (C. C. A. . 2,
Co»»»issioncr v. Barbour (121 F«d. (2d), 728 (C. C. A. 3, 1041) ), and
1041)
Hoyle(ns v. J)fugruder (C. C. A. 4, Septembt r 10, 1941).
Coming theu to the merits, which were fully argued before us, we ref r to
our recent decision in Welch v. Paine (120 Fed. (2d), 141), for a general discussion of what Congress meant by "future interests in property. "
On the face of the trust instrument,
the interest which the beneficiaries
receive at the outset is quite differeut in nature from the interest to vvhich
they succeed upon the happening of a future event, that is, upon the payment in
full of all mortgages or charges against property acquired by the trustees.
While any such mortgages or encumbrances remain undischarged,
the trustees have power to withhold all Income from the beneficiaries.
This is noi.
the ordinary power, implied even without express provision in the trust deed,
to "withhold a reasonable amount of the income to meet present or anticipated
expenses which are properly chargeable to income. " (Am. L. Inst. Restatement of Trusts, section 182, comment b; Shirk v. Walker, 208 illass. , 251 (1037).)
Under the power conferred upon the trustees in the case at bar, they could
apply all the income, or indeed nll or any part of the principal, of the 1937
of existing charges against the property; thus
gift toward the extinguishment
they are in effect authorized to accumulate the Income until the net value of
the trust property is augmented by an amount equal to that of such outstanding
encumbrances.
It is true that the trustees have a discretion to pay the mt
income to the beneficiaries in equal shares; and the right of tbe beneficiaries to
receive such income at any time the trustees should choose to give it to them
is no doubt a kind of interest of which n court of equity may take
cognizance.
(See F»lham v. Co»»»issioncr, 110 Fed. (2d), 916, 918 (C. C. A.
I, 1040).) But if it may be called a present interest there is still the difiiculty
(Helnering v. Blair,
that such nn interest is inherently incapable of valuation.
121 Fed. (2d), 945, 047 (C. C. A. 2, 1941).) Where the absolute right of the
beneficiaries to enjoyment of the income is postponed until the happening of a
future event, a $5, 000 exclusion in respect of each donee is not allowable to the
donor under section 504(b) merely because he has invested the tru. we with
(il elch v. Paine,
an immediate disctetionary power to make advancements.
supra; Commissioner v. Taylor, supra; Eelcerling v. B)uir, supra. ) And this
is so whether or not the trustee happens to pay over income to tbe beneiiciaries
during tbe year in which the gift is made. The nature of the interest of the
donees is determined as of the dnte of the gift, not by what the trustee mnr
choose to do in the exercise of his discretionary posver. (See
subsequently
Hclvering v. Blair, supra, at page 047. )
If and when the mortgages and encumbrances nre discharged in full the
interest of the beneficiaries, theretofore contingent upon the trustees' discretion,
is succeeded by a more substantial interest, for the trustees in such event come
under a mandatory duty to pny the net income in equal shares to the survivor
or survivors of the children and to the issue of any deceased child per stirpes.
But viewed from the date of the 1037 gift, such succeeding interest is clenrlv
under the decided c &s«s. The unqualified right to income
a "future inti r«.

);

t"
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is limited to commence i» use and e»joyment at a future date or time. See
definition of "future interests" in article 11 of Treasury Regulations 79 (1036
ed. ).' Indeed, one or more of the children might die without ever coming i»to
It can make no difference whether the future date,
such use and enjoyment.
on which the interest commences in enjoyment, is fixed by the attainment of a
certain age by the beneficiaries, as in Welch v. Paine, supra, Commissioner v.
Taylor, supra, and Com&nissioner v. Barbour, supra, or by the death of a named
person, as in H&ii&kins v. Nagruder, supra, and in one of the trusts in Heleering v, Blair, supra, or by a change iu the personnel of the trustees, as in another of the trusts in Helrering v. Blair, supra, or by payment in full of certain
mortgages and encumbrances as in the ease at bar.
The record before us does not disclose the full story. It does not appear
whether the trustees ever acquired any property subject to mortgage or other
encumbrance or, if they did, whether the same had been discharged prior to
the gift in 1037. The burden of proof was upon the taxpayer to shovv that the
Commissioner's determination was incorrect.
(Helyering v. Taylor, 293 U. S,,
507, 515 (1935) [Ct. D. 012, C, B, XIV—
1, 168 (1935)].) It can not be inferred
alone that no deficiency is due. To
from the face of the trust instrumeut
show that the beneficiaries took present rather than future interests under
the terms of the trust, the taxpayer would have to establish that when the
gift was made in 1037 there were no mortgages or other encumbrances outstanding, the existence of v.hich would postpone the unqualified right of the
beneficiaries to enjoyment of the net income. The taxpayer should be given.
an opportunity, upon remand, to establish, if she can, the existence of such
a state of facts, since the issue as to the nature of the interests was not
litigated at the hearing before the Board. (FIorm& l v. Helvering, 312 U. S. 5, 12.
560 (1941); Helrcring v. Richter, 312 U. S., 561, 562 (1041) [Ct. D. 1497, C. B
1941-1, 314].) There should be a reheuri»g before the Board on the issue
whether the beneficiaries took future interests in property, and the Board
will redetermine the deficiency in accordance with its findings on that issue
At this rehearing the Commissioner will have an opportunity to assert a deficiency in addition to the amount stated in his deficiency notice, based on the
ground that not even one exclusion should have been allowed if the interests
of the beneficiaries were future interests within the meaning of section 504(b).
See I. R. C. sections 1012(e) and 1141(c) (1).
In the foregoing disc»ssion we have as, umed that the gift of an immediate
life interest in income is to be regarded as a present interest, and we so hold.
That question, we note, was left open in Ryerson v. United States (312 U. S.,
405, 409 (1041) ), and Helvering v. Blair (121 Fed. (2d), 945, 947 (C. C. A.
2, 1041) ). The Government has not made the extreme contention that the gifts
in question ~ould still be deemed "future interests in property" even though
at the date of the gifts in 1037 the donees acquired the unqualified right to
the present enjoyment of the net income. In ordinary usage a life tena»t
under a trust, having the right to the immediate beneficial enjoyment of the
income, is considered as having a present interest, even though possession of the
corpus is withheld from him or postponed.
(Am. L. Inst. Restatement of
Property Future Interests, section 153.) We do not believe that the Commissioner intended to imply the contrary in the general language of his defi»ition of future interests referred to above. ' Indeed, under article 11 of Treasury
Regulations 79 (1933 ed. ), the Comiuissioner gives an illustration of a gift to
a trustee to pay the income to the donor's wife during her lifetime and at her
death to deliver the property to his two daughters.
It is stated that in calculating the amount of the net gifts subject to tax there should be subtracted $5,000
from the value of the life estate given to the wife, the necessary implication
being that the wife takes a present interest; but the interest of the daughters
being future interests no exclusions are to be allowed on account thereof.
The decision of the Board of Tax Appeals is reversed and the case is remanded to the Board for further proceedings in conformity with this opinion.
' " Future interests" is a legal term, and includes reversions, remainders,
other
interests or estates, whether vested or contingent, and whether or not supported and
by a particular interest or estate, which are limited to commence in use, possession, or enjoyment
some future
or

—

at

date

time.
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CAPITAL STOCK TAX.

INTERNAL REVENUE CODE.

—

SECTION 1200. TAX.

64 (1938) ARTIGLE 42: Doing business.
(Also Section 105, Revenue Act of 1985, as amended&
and Section 601, Revenue Act of 1938, and A.riicle 42 of Regulations 64 (1966).)

RE&'ULATIUNS

1942-17-11071
Ct. D. lo51
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—

CAPITAL STOCK TAX REVENUE ACTS OF 199o AND 1998 AND INTEBNAL
REVENUE CODE DECISIoiN OF SUPI&EME COURT.

1.

—

—

' CARRYING
CGRP0RB.TIGN
oN
Foa URPosE GF L&qUIDATING

I

oR DGING

BURINEss

—

ORGANIE&. D

ANOT&IER CORPORATION.

A realty corporation organized in 1985 by tbe protective committee
for the bondholders of a defunct railway company for tbe purpose
of liquidating certain properties of the defunct company which the
committee had acquired through foreclosure, and which carried on
negotiations for the sale of such properties, made sales, rented unsold property under short-term leases, a. nd distributed net income to
its stockholders (former bondholders of the railway company) was
"carrying on or doing business" within the meaning of section
105(u) of the Revenue Act of 1935, section 601 of the Revenue Act of
1938, and section 1200(a) of the Internal Revenue Code, and was
therefore subject to the tax imposed by those sections.
2. REGULITIovs VALIDITY AND APPLI&. ABILITY,
Article 43(a)5 of Regulations 64 (1986 and 1988 editions), which
provides that "doing business" includes activities of a corporation
engaged in the liquidation of property, is valid and applicable to the
taxpaye&', and is not inconsistent with article 48(b)2 of the regulations, relating to the activities of a &orporati&&n organized for, or
which has reduced its activities to, the mere owning and holding of

—

specific property.

3.

DEGIsION REvxnsED.

Decision of the United S'tates Circuit Court of Appeals, Fourth
Circuit (120 Fed. (2d), 441 (1941) ), afiirming decision of the District
Court of the United States for the District of Maryland (35 Fed.
Supp. , 340 (1&)40) ), reversed.
SUPREME CGURT oF THE Ur»ITED STATER.

ttI. Hampton
Ou wr&t

)tiagrnder, Collector of Internal Rerenue, petitioner,
Bntti»&ore &9 Annot&ofia Rc&&ttp Corporntion.

v. Washinftton,

of cectiorar& to the United States Circuit Court of Appeals for the Fourth Circuit.

[April 13, 1942.]
OPINION.

Mr. Justice MURPHY delivered the opinion of the Court.
This is a suit f&&r refund of capital stock taxes paId by respondent for the years
ending June 30, 1936, through 1989. We are asked to determine whether respondent was "carrying on or doing business" within the meaning of section
105&(a) of the Revenue Act of 1935 (ch. 829, 49 Stat. , 1017) and subsequent Acts,
which provide:

"For each year ending June 30, beginning &Pith the year ending June 80, 1936,
there is hereby imposed upon every domestic corporation with respect to carry-
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ing on or doing business for any part of such year an excise tax of $1.40 for each
$1,000 of the adjusted declared value of its capital stock. '
Respondent was organized in 1935 with broad corporate powers under the laws
of Rlarylantl by the protective committee for the bondholders of the defunct
Washington, Baltimore & Annapolis Railway Co. It was formed for the purpose
of liquidating certain properties formerly belonging to the railway company
which the committee had acquired through foreclosure.
Among the properties
received by respondent from the committee were certain rights of rvay, easements,
terminal properties, and other real estate located in Baltimore, Annapolis, and
Washington, as well as at the other points along the line of the railroad, and the
stock of a realty holding company which owned another realty company, both
of which had been subsidiaries of the railvray company for the purpose of holding
legal title to real estate. The value of the properties received in 1985, as shown
by respondent's balance sheet, was $419,200.
Since its incorporation respondent has been carrying on negotiations for the
sale of the properties acquired, selling them from time to time as satisfactory
offers were received, and renting unsold properties under short term leases in an
attempt to earn the carrying charges pending ultimate sale. Receipts from sales
during the 4-year period here in question were approximately $875, 000, and rentals
amounted to $180,000. At the end of this period respondent's books still showed
propet ties worth $122,000. All net income, except small reserves for contingencies, was distributed as received to the stockholders, former bondholders of
the railway company.
Respondent paid capital stock taxes for the four years in question and then
brought this suit for refund of the payments in the district court. The court
held that because respondent was a liquidating corporation, it was not "carrying
on or doing business" within the meaning of the capital stock tax and was therefore exempt. In so holding the court refused to give effect to the Treasury regulation claimed to be applicable. ' (35 Fed. Supp. , 840. ) The circuit court of
appeals affirmed.
(120 Fed. (2d), 441. ) We granted certiorari because of the
importance of the question in the administration
of the Revenue Acts, (314
U. S.,
)
The regulation, article 43(a) 5, provides:
"Alar. 48. Illttstrations.
(a) General. In general 'doing business' includes
any act. ivities of a corporation whether it engages in—
I
s
(5) the orderly liquidation of property by negotiating sales from time to
time as opportunity and judgment dictate and distributing the proceeds as
liquidation is effected for example, the liquidation of an estate, or of properties taken over from another corporation, or of the shareholders' fractional
interests in particular property; "
If the regulation is both applicable and valid, respondent manifestly can not
prevail.
On the question of applicability there can be no doubt for the language of the
regulation precisely describes respondent's
activities. We find without substance respondent's assertions that article 48(b)2' is inconsistent with article
and
that
48(a) 5
it more exactly fits the facts of this case. During the period in
question respondent did not fall into that state of quietude, covered by the specific language of article 48(b) 2, in which it was merely owning and holding specific property and distributing the resulting proceeds. (See Zonne v. jfinneapolis
Syndicate, 220 U. S., 187; cf. Von Itaambach v. Sargent Land Co. , 242 U. S., 503,
510—517.) On the contrary, respondent was actively engaged in fulfilling the purpose of its creation, the liquidation of its holdings for the best obtainable price.

"

—.

—

—

"

—

This language has not been changed, except for the tax periods and the amount of the
tax, in the subsequent Acts covering the tax period here in question.
section 401,
Rei. enue Act of 1936, ch. 690, 49 Stat. , 1733: section 601, Revenue Act (See
of 1938, ch. 289,
52 Stat. , 565. ) The provision is now iucorporated in section 1200(a) of the Internal
Revenue Code.
'Arqcle
43(a)5 of Treasury Regulations 64 (1936 edition).
' " Eseepttons.
Ordinarily the exceptions to ' doing business ' are restricted to limited
activities of a corporation. such as—
I
" (2) the distribution of the avails of property and the doing s
of such acts
as mav be necessary for the maintenance of its corporate status in only
the
in xvhicb
the corporation either was organized for, or has reduced its activities case
to, the mere
"
owning and holding of
&

—

specific property.
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Article 48(a)5 is both a contemporary and a long-standing administrative
i&iterl»'etatio», having been in effect i» substantiirlly
the same form since 1018.
except for the period t'voru 1020 to 1088 when the tax vvas not imposeil. ' &&V& ave
t e opinion that it is valid, as wel( as app)icable.
The crucial wovds of the
statute, "carrying on or doing business, " are not so easy of applicutio n to
.
var
in
facts
that
leave
or
arying
they
no room for administrative
interpretation
elucidation.
To be sure, in many, if not in most inst;ruces, the factual situation
4Viil be so extreme as to leave no doubt whether a co&~ovation is doing busiriess
or not. But the nuances of facts between the two extremes have pvi&duced a
nebulous field of confusion which has been recognized by courts striving to hi
close cases into one category or the other. ' Interpretative regulations, such as
article 48(a)5, are appropriate aids toward eliminating that confusion and
uncertainty.
(Cf. Ifrtr. erinp v. IV(ts)ri&e 0&'I Uo. , 808 U. S., 90, 102 [Ct. D. 1424,
C. B. 1080—
2, 218]; Teat(le II(tts Securities Corporation v. Commissioner, 814 U. S.,
No. 84, this term. )

—,

Reversed.

SECTION 1202, AS AMENDED BY SECTION 801 OF THE REVENUE ACT
OF 1989.
REGULATIoxs 64

(1938), ARTIGLE 46: Adjusted

value.
CAPITAL STOCK
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REVENUE

BAN!&R('PT CCRPQRATION
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ADJUsTKD DE«LARKn VAI. !:K.
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Ct. D. 1650

CODE —
DECISIOV

FoR DETER&&(INATIQN

oF

OF COURT.

TAx-

In the case of a corporation adjudicated a bankrupt on KIay 18,
1940, the capital stock tax imposed by section 1200(a) of the Iuternai
Revenue Code for the fiscal year ended June 80, 1940, is to be determined upon the basis of the adjusted declared value of the capital
stock, as pi ovided by sectiori 1202 of the Cocle, rather thun upou the
real value of the assets as determined by the bankruptcy court. The
plain import of the statute arid regulations is that the capital stock
tax is a tax levied as mi excise against the corpovation for the privilege of cavvying on or doing business for the rvhole or any p;ivt of the
fiscal year, arid siiice the covporation did c;irry on arid do business
throughout the fiscal year until the adjudication of bankruptcy, the
tax had in efXcct accrued and such baukiuptcy can worl; no «hnnge
in tire method of its ascertainmeut or in the amount of tbe tax.

2.

DECISION RK«KRSKD.

Decision of the District Court of the United States for the Southern
District uf Califor»ia, Central Division (1040) (87 Fed. Supp. , 852),
reversed.
8. CKRTIov, .iRI DENIED.
Petitiou for certiorari denied February 9, 1042.
' Article 5 of Treasury Regulations 38, issued under the Revenue Act of 1016 (ch. 463,
80 Stat. , 7,&G), provided:

stocks, bonds, and orliev
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UNITED STETEs CIROUIT CoURT oF APPFALS FoR THE NINTH CIROHIT

States oi A»&erica, appellant, v. G&'o&ge T. Goggi», as Trustee in Bankruptcy of tlie Estate of do&ne Traffic Signal Co., a Corporation, Bankrupt,
appellee.
[128 Fed. (2d), 482. ]

Unite&1

Upon appeal

from the District Court of the United States for the Southern
California, Central Division.

District

oi'

Before DEN%ax, MaTHEws, and STF~HEns, Circuit Judges.
[November

18, 1941.]

OPIXION.

STEPHsnvs, Circuit Judge: This is an appeal from a judginent of the district
court refusing to corifirm, and vacating order of the referee fixing and allowing
capital stock tax under 26 U. S. C. A. , Internal Revenue Code section 1200(a),
for the year ending June 80, 1940, in the sum of $202 against appellee, George T.
Goggin, as trustee in bankruptcy of the estate of Acme Traffic Signal Co. , a corporation, bankrupt, and determining that the bankruptcy court has the poiver to
determine the capital stock tax in accordance with the real value of the assets
of the bankrupt estate, rather than according to the adjusted declared value as
determined in accordance with section 1202 of the Internal Revenue Code (as
amended by section 801 of the Revenue Act of 1939, ch. 247, 58 Stat. , 862).
Under section l200(a) of the Internal Revenue Code a capital stock tax is imposed on "every domestic corporation vvith respect to carrying on or doing business f' or any part of such year, " in this case being the year ending June 30,
1940, and the tax is measured by the adjusted declared value of the capital
stock. Ui&der section 1202 the adjusted declared value for that year is the value
as declared by the corporation in its return for the year ended June 80, 1938,
subject to such adjustments as are specifically authorized bv the statute.
Appellee, on August 1, 1938, filed a capital stock t:ix return for the vear ending
June 80, 1988, in which the apital stock was given a declared value of $200, 000.
The 1989 capital stock tax return, filed on July 28, 1989, reported an adjusted declared value of $198,412.46 for the taxpayer's stock. The corporation was adjudicated bankrupt Nay 18, 1&0-(0, and the trustee refused to sign the 1940 return
prepared by the collector of internal revenue, and the colle& tor thereupon made
the return in accordance with section 3612 of the Internal Revenue Code, but
the record does not show on what date. In the preparation of this 1940 return
the collector started with the adjusted declared value of $198,412.46 reported in
the bankrupt's 1989 capital stock tax return. The sum of $18,446.20 was deducted
froin this amount as the amount of loss occurring during the previous income
tax year, according to the taxpayer's books. The record does not indicate
&vhetber the taxpaver kept its books on the basis of a calendar or fiscal year.
Thus an adjusted declared value of $184,966.26 was arrived at for the tax year
ending June 80, 1940. 0» July 15, 1940. the collector filed the claim of the
United States for taxes against the bankrupt.
No question is raised as to the correctness of the adjusted d& clared value of
$184,966, &6;is determined by the collector, if such adjusted &l«lared value is to
be determined i&s provided by section 1202 of the Internal Revenue Code, but
it is claimed that bv reason of the adjudication of bankruptcy of appellee in
May 18, 1940, a new and different taxing entity is involved, and that the bankruptcy court should determine the tax in accordance with the real value of the
assets of the bankrupt estate. It is admitted that the trustee was able to obtain
no more than $5, 100 from the sale of all of the bankrupt's assets.
~Vhat was the eifect of the adjudication of bankruptcv on the adjusted declared value? Section 1202(c) of the Internal Revenue Code provides that the
rear in wliich baiikruptcy is tet'»ibiated shall be a declaration year, but this is
not to say thiit the method of arriving at the value of the capital stock of a
corporation in bankrupt& v for part of a taxable year, for capital stock tax purposes should be varied from that of other corporations.
If Congress had so
intend&i it could have so provided.
Treastny Regulations 64 (1988 edition), article 1 [21] provide: "(j) The
term ' taxable venr ' means any 12-month period after June 80, 1937, beginning
July 1 and ending June 80, or any frortinnal part thereof. " [Italics added. ]
&

2.)t)
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"(ic) The

term ' income-tax taxable year ' means a calendar year, fiscal year, or
fractional part of a year with respect to which the corporation is required to
file a Federal income iax * " * (m) The term 'declaration year' means
(1) the first year of each 3-year period for which a corporation, whether domestic or foreign, is subject to the tax, (") the capital stock tax vear beginning
with or within an income-tax taxable year within which bankruptcy or receivership due to insolvency, of a domestic corporation, is terminated. "
Article 35 provides: "Return of corporation in receivership.
If at the time
for filing a return all the property of a corporation is in custody of a receiver
(including a trustee in bankruptcy or other like representative) the return shall
be filed by the receiver. Where the business was operated by the corporation
for any part of the taxable year, the return of the receiver shall be complete,
including (1) a declared value for the capital stock if the return is made for
vahte for the capital stock if the return
a declaration year, or (9) an adjusted
is made for an adjustment year '" * *." [Italics added. ]
*
"
44
states:
for
the declaration year ended June 30,
Article
Thus,
1938, the value shall be declared as of December 31, 1937, if the corporation
makes its income tax returns on a calendar year basis, or as of the close of
tax
any other month from July, 1937, to and including June, 1938, if its income
returns are made on the basis of a fiscal year ending with such month. "
It is our opinion, and we hold, that the plain import of the Act and the regulations is that the capital stock tax for the year ending June 30, 1940, was a tax
levied as an excise against the corporation for the privilege of carrying on or
doing business for the whole or for any part of such fiscal year, and that since
said corporation did carry on and did do business throughout said fiscal year,
and up until the adjudication of bankruptcy blay 13, 1940, tlrat such capital
stock tax had in effect accrued and such bankruptcy can work no change in
the method of its ascertainment or of the amount of said tax. It is in short
an indebtedness of the corporation the same as any other obligation owed by
the corporation at the time of the bankruptcy proceedings and must bc so
treated.
The etfect on the questions treated herein of adjudication of bankruptcy, in
any subsequent tax years, is not betore us.
Reversed.

—

""

SECTION 105 OF THE REVENUE ACT OF 1935.

64 (1936), AETIGLE 44: Original declared
value.
Declared value shown in "first return" may not be amended after
expiration of due date. (See Ct. D. 1535, page 207, anti Ct. D. 1536.
page 909.)

REGvLATIONS
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EXCISE TAXES.

MANUFACTURERS'

INTERNAL REVENUE CODE.
SECTION 3406(a)?, AS ADDED BY SECTION 551 OF THE REVENUE ACT
OF 1941. RUBBER ARTICLES.
1942—
8—10962
REGULATIGNs 46 (1940) SEGTIoN 816.150: Scope

—

of tax,
TITLE 26

)

—INTERNAL

T. D. 5107

—

—

REVENUE. CHA. PTER I, SUBCHAPTER C, PART 316.
MANUFACTURERS' EXCISE TAKES.

Section 316.150 of Regulations
ury Decision 5009, approved
amended.

46 (1940 edition), added by Treas28, 1041 [C. B. 1941- 2, 267],

November

TREASURY DEPARTMENT,

OFI'ICE OF COMMISSIONER OF INTERNAL REVENUE

]Vashington, A. C.
To Collectors of Internal revenue and Others Concerned:
Regulations 46 (1940 edition) [Part 816, Title 26, Code of Federal
Regulations, 1940 Sup. ], as amended by Treasury Decision 5099, approved November 28, 1941 [C. B. 1941—
2, 267] [Part 816 of such
Title 26, 1941 Sup. ], relating to excise taxes on sales by the manufacturer under the Internal Revenue Code, as amended, are hereby
amended as follows:
The first paragraph of section 816.150 is amended to read as
follows:
Subsection (a) (7) of section 3406, as added by section 551 of the Revenue

Act of 1041, imposes a tax on the sale by the manufacturer of any article of
which rubber is the component material of chief weight, except articles of footwear such as shoes, rubbers and boots; articles especially designed for hospital
or surgical use; and articles taxable under any other section of Chapter 29 of
the Code, as amended.

(This Treasury decision is issued under the authority contained in
section 551 of the Revenue Act of 1941 (Public law 250, Seventyseventh Congress), and section 8791 of the Internal Revenue Code (58
Stat. , 467; 26 U. S. C., Sup. V, 8791) .)
GUF T. HELVERING,
Comiissioner o f lnternalEeventue.
Approved January 15, 1942,
JOIIN

L,

SULLIVAN,

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register January 10, 1012, 3.40 p. m. )

—

SECTION 3442. TAX-FREE SALES.

46 (1940), SECTION 816.24: Sales to
States or political subdivisions thereof and to
the United States.
(Also Section 814.24, Regulations 44 (1989).)

REGULATIQNs

1942-2-10956

S. T. 925

Sales of articles (taxable under Chapter 29 of the Internal Revenue Code) to the Federal Deposit Insurance Corporation are held
exempt as sales "for the exclusive use of the United States, within
the meaning of section 3142 of the Code.
S. T. 842 (C. B. XV—2, 346 (1936) ) modified.

"
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Advice is requested whether the exemption from manufacturers'
excise taxes provided in section 3442 of the Internal Revenue Code
applies to sales to the Federal Deposit Insurance Corporation of
articles taxable under Chapter 29 of the Code.
Section 3442 provides:
Under regulations prescribed by the Commissioner with the approval of the
Secretary, no tax under this chapter shall be imposed with respect to the sale
of any article—

(3) for the exclusive use of the United States, any State, Territory of

States, or any political
District of Columbia.
the United

subdivision

of the foregoing,

or the

In S. T. 842 (C. B. XV—2. 346 (1936)) it was held that sales of
articles taxable under Title IV of the Revenue Act of 1932, as
amended, to a corporation the capital stock of which was wholly
o~ned by the United States were sales " for the exclusive use oi the
United States, " within the meaning of section 620(3) of the Revenue
Act of 1932, as amended (same as section 3442 of the Internal Revenue Code), and were, therefore, exempt from tax, provided the evidence required by the regulations was furnished.
The Federal Deposit Insurance Corporation was included among the examples oi'
corporations whose capital stock was only partly owned by the United
States and to which sales of taxable articles could not be made
tax-free.
Upon further consideration, and in the light of additional evidence,
it is held that the capital stock of the I'ederal Deposit Insurance Corporation is wholly owned by the United States. and that the exemption provided in section 3442 oi' the Internal Revenue Code applies
to sales to such corporation of articles taxable under Cllapter 29 of
the Code, provided the evidence required by section 314.24 of Regulations 44 (1939) and section 316.24 of Regulations 46 (1940) is
furnished.
S. T. 842, supra, is modified by omitting the Federal Deposit Insurance Corporation from the examples of corporations ~hose capital
stock is only partly owned by the United States.
SECTIONS 2700, 2721, AND 3442.

1942-5-10982
T. D. 5114
TITLE 26

—INTERNAL

REVENUE.

—CHAPTER

I, SUBCIIAPTER E, PART 470, »

Regulations relating to tax-free sales of articles for use of
United States, any State, Territory of the United States, or nny
political subdivision of the foregoing, or the District of Columbia.
»Sections 470. 0 to 470.5 are issued under authority of sections 2732. 34i2, and 3ial of
the Internal Revenue Code (53 Stat. , 294, 416, 46i; 26 U. S. C., 1940 Ed. , 2i3', 3791i.

I REASURY

DEPARTMENT)

OFFICE OF CORIMISSIONER OF INTERNAL REVENUE)

Washington,

D. C.

To Collectors of Internal Retienue and Others Concerned:
TARLE QF CGNTENTS

Section.

470.0.
470.1.
470.2.
470.3.
470.4.
470.5.

Introductory.
Definitions.
Sales for the use of ii.e l, nited States.
Proof of exemption.
Records.
Application of regulations.

—

These regulations deal with the apSEOTIoN 470.0. Introductorg,
plication of the statutory exeinptions from excise taxes imposed under
Chapters 25 and 29 of the Internal Revenue Code to articles sold for
use of the United States.
Section 2700(b) (1) of the Internal Revenue Code, which relates to
the tax imposed by Subchapter A of Chapter 25 on sales of pistols
and revolvers, reads as follows:
SEc. 2700.

TAx.
'~

(b)

ExEMPTIGNS.
(1) SALEs FoR USE oF FEDEILIL GOVERNMENT

STATEs.

oR

—

Pistols and revolvers sold for the use of the United States, any
State, Territory, or possession of the United States, any political subdivision thereof, or the District of Columbia, shall be
exempt from the tax imposed by subsection (a).
SEC. 2721.

EXERIPTIGNS.
TRANSFERS EREMPT.

—

This subchapter and Part VIII of subchapter A of Chapter 27 shall not apply to the transfer of firearms (1)
to the United States Government, any State, Territory, or possession
of the United States, or to any political subdivision thereof, or to the
District of Columbia

(a)

Section 8442(8) of the Internal Revenue Code, which relates to
excise taxes imposed by Chapter 29, reads as
follows:

the manufacturers'

SEc. 3442. TAx-FREE SALES.
Under regulations prescribed by the Commissioner with the approval
of the Secretary, no tax ui der this chapter shall be imposed with respect to the sale of any article—
e

III

any State, Territory of the United States, or any political subdivision of the foregoing, or the District of Columbia.

(3) for the exclusive use of the United States,

—

SEc. 470. 1, Defi'nitions. As used in these regulations(a) The term "prime contract" means a contract made by the
United States; and the term "prime contractor" means the party
with the United States in a prime contract.
term "purchase article" means any article purchased as
United States under a pi ime contract.
term "construction article" means any article for use
as equipment, material, or supplies, by a prime contractor in performing a prime contract& provided however, that payment for the
article is made by the Umted States.

contracting
(li) The
such by the
(c) The
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(d) The term "subsidiary article" means any aiticle. which by
itself or after being combined by any person with other articles, is
incorporated in a purchase article or a construction article.
(e) The term "incorporated in" refers to any process whereby a
subsidiary article enters into the production of another subsidiary
article, a purchase article, or construction article, so as to become
a part thereof, and not be merely consumed in such production.
(f) The terni "subcontract" means a contract for the purchase
of subsidiary articles; and the term "subcontractor" means any party
to a subcontract other than a prime contractor. *
SEG. 470.2. Sales for the use of the United States. Under these
regulations, all sales and transfers of purchase articles and construction articles~ are deemed to be exempt from the excise taxes imposed
by Chapters 25 and 29 of the Internal Revenue Code, if they are to
be utilized by the United States or to he disliosecl of by the United
States to a foreign government, provided however, that the price of
the purchase article or construction article does not include a tax on
the sale or transfer of such article under Chapter 25 or 29 of the
Internal Revenue Code.
Subject to the provisions of section 470.8(b), the exemptions also
apply to all subsidiary articles, irrespective I&f ivhether the subcontractor is dealin~ with a prime contractor or with another subcontractor, providecf, however, that (1) the price of the article
does not include a tax on the sale or transfer thereof uncler Chapter
25 or 29 of the Internal Revenue Code, and (2) the article is included at such tax-free basis in the price of the purchase article,
article in which it is
construction article, or other subsidiary
incorporated.
The exemptions do not apply in any case where an article is sold
or transferred at a price including a tax imposed under Chapter
25 or 29 on the sale or transfer of such article. However, the inclusion of a subsidiary article, which was sold or tran«erred by the
producer thereof at a price including tax, in another subsidiary
article, purchase article, or construction article will not defeat the
exemption applicable with respect to such other subsidiary article,
purchase article, or construction article, if the price of such latter
articles does not include a tax on the sale or transfer thereof.
The application of these exemptions is illustrated, in part& by the
following examples:
It'@ample J. A prime contractor pro&lucing automobiles for the
United States orders the tires needed for such automobiles from
subcontractor A, the producer thereof, and also orders generators
from subcontractor B, who for the production of the generators
orclers rubber insulated wire from the producer or subcontractor C;
The sales by the prime contractor and all the subcontractors are
exempt, if in each case the sale price does not include a. tax imposed
under Chapter 29 of the Internal Revenue Code on the sale of the
article. In this example, the exemption would not apply to the
rubber insulated wire if sold at a price includiiig tax. But the fact
that such wire is included at that price in tbe cost of the generator
and the automobile would'not defeat the exemption applicable to the
generator and the automobile, if they are sold at a price not incjuding a tax on the sale or transfer thereof.

—
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Misc. ]

Examp/e 8. A prime contractor engaged in the alteration and repair of a w;Irehouse leased by the United States purchases certain
The
refrigerating components for installation in the ivarehouse.
sale of the refrigerating components by the pi'oducer to the prime
contractor is exempt if made at a price not mcluding tax. In this
example, the exemption would not be defeated merely because the
use of the refrigerating components miglit ultimately inure to the
lessor upon termination of the lease. *
SEG. 4(0,3. Proof of exemption.
(a) Purchase articles and construction articles. In the case of purchase articles and construction arti-

—

—

shall be evidenced by a properly executed certificate, Form 1094. Such form may be modified, in so far as necessary,
with respect to transactions involving construction articles.
In all cases, the exemption certificate, Form 1094, shall be executed
by an authorized officer or representative of the United States, and
shall be furnished to the prime contractor, v-here the purchiise article,
oi construction article, or any subsidiary article to be incorporateel
in sucli article is to be purchased on a tax-free bisis. Where the
prime contract contemplates that only the purchase article or the
construction article is to be purchased on a tax-free basis, the exemption certificate shall include an appropriate statement limiting its
application to such article. Where the prime contract contemplates
that not only the purchase article or construction article (whether
or not taxable) but one or more subsidiary articles to be incorporated
therein are to be purchased on a tax-free basis, tlie exemption certificate shall include an appropriate statement authorizing the prime
contractor to issue certificates of exemption with respect to such subsidiary articles.
A single certificate of exemption, Form 1094, may be given with
respect to all the purchase articles and construction articles coming
within the subject matter of a single contract.
(b) Subsidiary articles. In the case of tax exempt sales or transfers of subsidiary articles coming within the scope of these regulations, the exempt character of the sale or transfer sliall be evidenced
by a certificate of. exemption executed by the vendee and furnished to
his vendor substantially
in whichever of the following forms is
applicable:

cles, the exemption

—

EXEI)I I'TIOV CERTII I CATE.
(I'or use by prime contractor. )

———————

—.

—, 10
(Date. )
The undersigned hereby certifies that the articles specified in the accompanying order or on the reverse side hereof are purchased from
( Name of vendor. )
for the United States under Government contract
(Number or other identification.

)

that he now has in his possession a certificate of exemption furnished by the
United S;ates with respect to such contract; and that such certificate authorizes
him to issue this exemption certificate.
Yt is un(lerstood
that the fraudulent nse ot' this certificate to secure exemption will subject the undersigned and all guilty parties io a fine of not more
tlian $10,000, or to imprisonmeiit for not more than five years, or both, together
with costs of prosecution.
(Name. )

(Address.

)
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[Misc.

KXEAIPTION CERTIFICATE.

(For use

by subcontractor. )

, 19

(Date. )
The undersigned hereby certifies that the articles specified in the
accompanying order or on the reverse side hereof are purchased from
(Name of vendor. )
for incorporation in
which are to be delivered to
(Subsidiary articles. )
that
the
price
to be charged said vendee
;
(Subcontractor's vendee. )
contemplates that the aforesaid articles and the subsidiary articles are to be
purchased on a tax-free basis; and that the undersigned now has in his possession an exemption certificate furnished by said vendee certifying that tbe
above-named subsidiary articles are to be incorporated ultimately in other articles
for use of the United States under Government contract
(Number or

other identification. )

It is understood that the frau(lulent use of this certificate to secure exemption

will subject the undersigned

$10,000, or to imprisonment
with costs of prosecution.

and all guilty parties to a fine of not more than
for not more than five years, or both, together
(Name. )

(Address. )

An exemption certificate shall not be issued by a prime contractor
with respect to any subsidiary article to be incorporated in the purchase article or construction article covered by his prime contract
unless he is so authorized by the exemption certificate, I~'orm 1094,
issued to him by the United States.
An exemption certificate shall not be issued by a subcontractor
with respect to any subsidiary article coming within the subject matter of the subcontract with his vendee unless (1) the subsidiary article is purchased on a tax-free basis and will be included at such basis
in the price charged by the subcontractor to his vendee and (o) the
subcontractor has~received a certificate of exemption from his vendee
certifying that the subsidiary article is destined for use of the United
States under a specified Government contract.
The exemption certificate shall be executed by an officer of the corporation, where the prime contractor or subcontractor is incorporated,
a member of the firm, where the prime contractor or subcontractol.
is not incorporated, or in any case, by a, n individual specifically designated and authorized for that purpose by the prime contractor or
subcontractor.
A single certificate of exemption may be given with respect to all
The
subsidiary articles to be purchased under a single subcontract.
certificate of exemption shall be given in all cases by the prime contractor or subcontractor purchasing the subsidiary article to the
vendor subcontractor, where such article or another subsidiary article
to be incorporated therein is to be purchased on a tax-free basis. *
SEc. 470.4. Records. Every person making tax-free sales or transfers of purchase articles, construction articles, and subsidiary articles
under these regulations shall maintain accurate and complete records
The records of a prime conwith respect to all ouch transactions.
tractor shall include a copv of the contract made with the United
States, the exemption certificate furnished to the prime contractor
under such contract, and copies of all exemption certificates furnished

—

Misc. I

The records of a subcontractor shall
by him to his subcontractors.
include the exemption certificate furnished him by his vendee and
copies of all exemption certificates furnished by him to his vendors.
Such records shall at all times be open for inspection by internal revenue OKcers, and shall be maintained for a period of at least four years
from the last day of the month following the month in which the
tax-free sale or transfer was made. *
For the period of the emerSEC. 470.5. Application of regulations.
gency and until further notice& these regulations may be followed, in
lieu of existing regulations, with respect to prime contracts and subcontracts in effect on, or made on or after, the effective date of these
regulations; but with respect to a contract in effect on such date, these
regulations shall apply only to purchase articles, construction articles, and subsidiary articles, delivered on or after such date by the
manufacturer, producer, or importer thereof to his vendee.
These regulations may, in so far as applicable, also be followed with
respect to sales and transfers of articles taxable under Chapters 25
and 29 of the Internal Revenue Code for the exclusive use of any State,
Territory of the United States, political subdivision of the foregoing
such as a county, city, town, or other municipality, or the District.
of Columbia. *

—

NORMAN

D

CANN~

Acting Cornnussi oner of Internal Revenue.
Approved January 27, 1942.
JoHN L. SUI.I.rVAN,
Acting Secretary of the Treasury.
(Filed vrith the Division of the Federal Register January 28, 1942, 11 a. m. )

1942-6-10986
T. D. 5115

—

TITI, E 26 INTERNAL REVENUE.
Regulations relating
articles for export.

—CHAPTER

I, SUBCHAPTER E, PART 469.
to tax-free sales to foreign governments of

I REASURY

DEPARTMENT.

OFFICE OF COMAIISSIONER OF INTERNAL REVENUE

W'ashington, S. C.
To Collectors of Interna/Revenue and Others Concerned:
During the period of the emergency and until further notice, and
regardless of any contrary provision of any other regulation, the procedure herein established may be followed with respect to articles
within the scope of Chapters 23 and 29 of the Internal Revenue Code
sold by manufacturers or producers to foreign governments for export.
Where such procedure is folio~ed, such articles, when sold by the
manufacturer or producer to a foreign government, will be regarded
as having been sold for export and in due course exported.
There must be furnished to the manufacturer or producer, and he
must have in his possession prior to passage of title, a certificate of a
of the foreign government stating
duly authorized representative
that the articles are purchased for export, and will not be further
manufactured prior tn export. A single certificate may be given to
cover all articles supplied under a particular contract-
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~

I'1

1 he contract& togetlier with t?ie certificate or certiffcates given b)
the foreign representative, must be preserved by the manufacturer
for a period of at least four years from the last day of the month in
which the last delivery under the contract is made, and must be
readily accessible for inspection by internal revenue officers.
The certificate shall be in form substantially as follows:
EXEMPTION CERTIFICATE.
from the manufacturer
government for export. )

(For use when articles are purchased

The undersigned
ernment

hereby

representative. )

of;

certifies that he is
(Country. )

or producer

by

a foreign
,

( Date. )

19

(Od)rial designation

that he is authorized

of Gov-

to execute this

certificate; and that the articles specified in the accompanying order or on the
reverse side hereof, are purchased from
for export under

contract,
(Number

«nd symbols. )

( Name of vendor. )

and will not be further

inanufactured

prior

to export.
It is understood that the fraudulent use of this certificate to secure exemption
will subject all guilty parties to a ffne of not more than $10,000, or to imprisonment for not more than five years, or both, together with costs of prosecution.
( Signature. )

(Secs. 2705, 2732, 3791, 53 Stat. , 289, 294, 467; 26 U. S. C., 1940 ed. ,
2705t 2732, 3791.)
D CANNg
Internal
Revenue.
of

OBMAN

Anting Commissioner
February
Approved
6, 1942.
eJOHN

L. SULLIVAN&

Acting 8ecretary of the Treasury.
(Filed with the Division of the Federal IIegister February 6, 1942, 4.13 p. m. )

1942-2-10957

S. T. 926

In the absence of any treaty with the Unitetl States providing
exemption from Federal excise taxes, exemption of the consular
officers of a foreign government from Federal excise taxes is allowable only where the legal incidence of the tax falls directly upon
the foreign government,
i. e., where the liability arises in the
functions for their
peri'ormaiice by such officers of governmental
government, and the forei "n government is directly obligated to pay
su& h taxes.
S. T. 681 (C. B. XII-1, 455 (1933) ), as supplemented and modified, revoked in part.

Advice is requested whether consulai officers of foreign govern»ients are exp»)pt from payment of the Fctleral excise taxes imposed
by the I»ter»al Reve»»e Code, as amended by the Revenue Acts of
1940 and 1941.
The lJ»ited States has entel'ed into a number of trinities with foreign governments which provide that consular officers of such governInents shall be exempt from direct taxes levied upon their pelsons or
This type of treaty exelnption, however, apupon their property.
l)lies o»ly to direct taxes, s»ch as, for example, a capit;ition tax or u
tax upon the ownership of property, and does not;ipply to indirect
taxes such as the (xcise t;ixes imposed by the Inter»al Revenue Code.

Misc. ]
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In the absence of any treaty with the United States providing
exemption from Federal excise taxes, exemption of the consular oS
cers of a foreign government from the payment of such taxes is
allowable only wher~e the legal incidence of the tax falls directly upon
the foreign government.
Thus, the exemption applies only where
the consular ofhcer incurs liability for the payment of Federal excise
taxes by reason of the performance of governmental functions of his
government, and the foreign government is directly obligated to pay
such taxes.
Ordinarily, the legal incidence of such excise taxes as those imposed by Chapter 29 of the Internal Revenue Code, as amended, will
not fall upon the foreign government, as such taxes are imposed upon
the sale of taxable articles by the manufacturer, producer, or importer thereof. The inclusion of such taxes in the sale price of such
articles is considered as additions of items of business expense to the
sale price of the articles sold. The fact that the economic burden of
such taxes may be borne by a foreign government is immaterial, just
as in cases ~here the economic burden of a State tax which devolves
upon the United States is insufhcient to enable the United States to
obtain exemption from the payment thereof. (S e 8tafe of A/agama
v. Eiing ck Boozer et aL, 62 S. Ct. , 48; Curry v. United States et al. ,
62 S, Ct. , 48. )
S. T. 681 (C. B. XII—1, 455 (1088) ), as supplemented anrl modified
by S. T. 720 (C. B. XIII—1, 487 (1084) ) S. T. 820 (C. B. XV—1, 416
(1986) ), S. T. 857 (C. B. 1937-1, 888), T. 861 (C. B. 1037—1, 889),
and S. T. 868 (C. B. 1087—2, 528), relating to the stamp tax imposed
upon passage tickets, is revoked to the extent that it is inconsistent
with this ruling.

4

Inspection of excise tax returns.

(See T. D. 5138, page 90.)
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[Regs. 99, Art. 303.

SUGAR.
INTEPiNAL REVENUE CODE.

—

SECTION 3493. EXPORTATION.

99, ARTIcLE 803: Limitation

RLGULKTIGNs

1942-15-11057
Ct. D. 1549

on allo~vance.

—SUGAR

EXCISE TAXES

—

ACT OF 1937 INTERNAL
OF COURT.

—

CLAIM FQR REFUND WHETHER
STATUTE or LIMITATION.

TIMELY

REVENUE

FILED

CODE

—DECISION

—

CCNRTRUOTION

oF

A claim, filed on August 4, 1989, for refund of excise taxes paid
pursuant to the Sugar Act of 1987 on sugar manufactured
and
exported between September 8 and October 15, 1987, was not timely
filed. Public law 807, enacted October 8, 1940, which amended
section 3408 of the Internal Revenue Code [section 404 of the Sugar
Act of 1937, incorporated into the Code eftective as of March 1, 1989)
a»d enlarged the time for filing claims for refund under that section
from one year to two years from the time the right to refund has
accrued, does not operate to revive the claim which, under section
3498 of the Code before amendment, was barred on or before October
15, 1988. A statuie of limitation will not be construed to affect
causes of action already barred at tbe date of the amendment
of
the limiting statute, unless no other construction is possible.
UNITED STATEs DIRTRIcT CoURT FOR THE SCUTHERN DIRTRIOT

Nulomoline

or NFw YORE

Co. , plaintiff, v. United States of America, defendant.

[November

'

14, 1941.]

OPINION.

HULRERT, D. J. : Dei'endant moved pursuant to rule 12, F. R. C. P., to dismiss the
complaint upon the ground that the claim involved herein is barred by an applicable statute of limitations.
The facts involved are not in dispute.
On or about November 80, 1987, the plaintiff paid to the collector of internal
revenue for the first collection district of New York State the sum of $1,819.21
as excise taxes upon sugar manufactured by the plaintiff in the United States
pursuaut to the Sugar Act of 1987 (50 Stat. , 908 et seq. ; Title 7, U. S. C., sections
1100 et seq. ) The Act further provided that any excise tax paid was refundable
to the manufacturer if the sugar taxed was exported and no drawback had been
or would be claimed (section 404 of Sugar Act of 1987, 50 Stat. , 914; 7 U. S. C.,
section 1154). Thi's right to a refund was conditioned upon the filing of the
claim for a refund within one year from the time the right to refund had accrued.
Article 303 of Regulations 99 fixed as the date on which the sugar involved was
exported the date of the accrual of the right to refund. Plaintiff exported the
sugar upon which the tax of $1,819.21 was paid during the period between
September 8, 1937, and October 15, 1937.
On August 4, 1939, the plaintiff filed its claim for a refuud of said tax.
In the interim, on February 10, 1939, the provisions of the Sugar Act of 1937
were physically incorporated into the Internal Revenue Code (53 Stat. , 1 et seq. )
and section 404 of said Act became seMon 8498 of the Code, effective as of March
1, 1989 (I. R. C. , section 3498). The provisions of the Sugar Act were deemed
to be repealed except as to existing rights, remedies, etc. (I, R. C., section 4).
The pertinent section of the Code involved herein, section 3498, provides:

ExPoRTATIoN,
RrFUND oF TAX PAID.

SEc. 8498.

"(a)

—Upon

foreign country,

or the shipment

r Not pumished

in Federal R porter.

the exportation
from the United

from the United States to a
States to any possession oi'

Regs. 99, Art. 808.I
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the United States except Puerto Rico, of any manufactured
sugar, or any
article manufactured wholly or partly from manufactured sugar, with respect
io which tax under the provisions of section 8490 has been paid, the amount of
such tax shall be paid by the Commissioner to the consignor named in the bill
of lading under which the article was exported or shipped to a possession, or
to the shipper, if the consignor waives any claim thereto in favor of such
shipper: Prouided, That no such payment shall be allowed with respect to any
manufactured sugar, or article, upon vvhich, through substitution or otherwise,
a drawback of any tax paid under section 8500 has been or is to be claimed
under anV provisions of law made applicable by section 3501.
"(b) PERIOD FOII FII.ING REFOND CRIM. No payment shall be allowed under
this section unless within one year after the right to such payment bas accrued
a claim therefor is filed by the person entitled thereto. "
From a consideration of said statute it is apparent that the claim for refund
filed by the plaintitf on August 4, 1939, for taxes paid upon sugar exported on
or before October 15, 1937, was not timely filed. Plaintiff claims, however, that
it is entitled to the benefits of Public law 807 (54 Stat. , 1022) enacted October
8, 1940, which amended section 3498 of the Internal Revenue Code and enlarged
the time for filing claims for refunds under said section from one year to two
years.
The pertinent part of said public law provided:

—

—

"(b) PERIoD FoR FILIxG REFUnD Cl.xIM. No payment shall be allowed under
this section unless within two years after the right to such payment has
accrued a claim therefor is filed by the person entitled thereto. "
The question presented by defendant's motion is whether Public law 807,
supra, amending section 8493, I. R. C., operates to revive the plaintiff's claim
for refund which under section 3498 before the amendment was barred on or
before October 15, 1988. If the 2-year statute of limitation provided for in
Public law 807 applies, then plaintiff's claim having been filed on August 4,
1989, was timely.
It is Ivell settled that statutes operate prospectively rather than retroactively
unless a contrary legislative intent appears.
(United States v. Heth, 8 Cranch,
399, 418; Cos: v. Hart, 260 U. S., 427, 484. ) This rule of construction applies
to statutes of limitation as well as to other statutes.
(Sohn v. Waterson,
17 Wall. , 596; Fullerton Co. v. Vorthern Pacific, 266 U. S., 485; William Danzer
Co. v. Gulf R. R., 268 U. S., 683; 87 Corpus Juris No. 10; Wood on Limitations
(2d Ed. ), volume 1, page 41.)
A statute of limitation will not be construed to affect causes of action already
barred at the date of the amendment of the limiting statute, unless no other
construction is possible.
(Richards v. Carpenter, 261 Fed. , 724 (6th Cir. ).)
In William Dancer Co, v. Gulf R. R., supra, the plaintiff's right to file a claim
had become barred at the time of the enactment of subsequent legislation.
The court dismissed the claim as not timely stating at page 686:
is settled by the decisions of this court that the lapse of time not only
barred the remedy but also destroved the liability of defendant to plaintiff.
(PhilliPs v. Grand Trunk Ry. , 286 U. S., 662, 666; LoulsIIille Cement Co, v.
fnterstate Commerce Commission, 246 U. S., 688, 642; Kansas City Southern
Ry. v. Wolf, 261 U, S, 188, 139.) On the expiration of the 2-year period, it
Ivas as if liability had never existed. And this court applving the rule of construction that all statutes are to be considered prospective unless the language
is express to the contrary or there is a necessary implication to that effect,
recently has held that section 206(f) does not apply to causes of action which
were barred by a State statute of limitations before the passage of the
Transportation Act (Fullerton C'o. v. Ãorthern Pacifi, 266 U. S., 485, 487)."
Applving these considerations to the case at bar, I am of the opinion thai
Public law 807, supra can not be said to operate to revive plaintiff's claim
which was barred prior to its enactment by the law then prevailing.
Accordingly the motion of the defendant is granted and the complaint dismissed.
Settle order,
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(1941),

ERegs. 43,

ii

101.5.

ADMISSIONS TAXES.

I%TERNAL REVENUE ('ODE.
SECTION 1700, AS AMENDED.

(1941), SEcTIGN 101.5: Free and

REGULATIoNs 48

reduced rate admissions.

—

T. D. 5129

REVENUE. —
CHAPTER

TIrLE 26 INTERNAL
TAXES

1942-18-11044

ON ADMISSIONS,

I, SUBCIIAPTFR C, PART
DUES, AND INITIATION FEFS.

Section 101.5 of Regulations

—

101.

48 (1941 edition) amended.
TREASURY DEPARTMENT)
REVENUE)

OI"FICE OF CO&Il&IIS&)IOVER OF INTERNAL

Washington, D. C'.
2'o CoVeetors of Interna/ Reer&ne «r&d Others Coneernedr
Regulations 48 (1941 edition) tPart 101, Title 26, Code of Fe&leral
Regulations, 1941 Sup. ]) as amended by Tre;&sury Decision 5096,
:&pproved November
1, 1941 [C. B. 1941—2, 260]) relating to the
admissions,
taxes on
dues, and initiation fees under Chapter 10 of
the Internal Revenue Code, as amen&le&1, are hereby further amended
as follows:

Subdivision (a) of section 101.5 is amended to read as follows:
(a) &~eneraI rule. A person admitt&d free or at a reduced rate to any

—

under which an admission
place at a time vvhen a»d under circumstances
ch;&rge is made to other persons, is liable to tax (except as provided in (0) ),
i» an amount equivalent to the tax on the amount paid by such other persons
for the same or similar accommodations.
Where persons in:& certain group or class, such as students 12 years of age
or over, women, or members of a particular organization, are admitte&l at «
price less than the established price of ad»&issi&&n to the public generally, they
are liable for t»x based on the established price of admissio» to other persons
Women admitted free or at red»&ed
for the same or similar accommodations.
rates to dances or any other pl»ce are li;&ble for t»x base&1 on the established
price of admission to other persons.
If tickets or cards of admission are issued the tax should be collected at the
time of the issuance of such ticl&ets or cards, while if no tickets or cards are
used tax should be collected when the persons are admitted.

(This Treasury decision is issue&1 pursuant to the authority roniained in section 8791 of the Internal Revenue Code (58 St;&t.) 467;
2(l U. S. C., 1940 ed. ) 8791).)
NORMAN

.

&&.

D.

CANN,

Acting C'omr»)ssior&er of Inter»al Revenue.
pprov&d M;&rch 26, 1942.

L. I,
.
.lotir«I

JOHN

&St

LIVAN,
Veer'eta& y

of the

2'&eas&r&ny.

(Filed with the Division of the F&idera1 Registe&'

ali&rch 27,

1&&-&',

11.

O&&
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TAX
TITLE V.—

ON ADMISSIONS AND DUES.

(1926)

SECTION 501, AS AMENDED BY SECTION 413 OF THE REVENUE ACT
OF 1928.
REGULATIDNs

membership

1942~10969
Ct. D. 1538

43 (1932) ARTIGLE 40: Dues or
fees.
&

—

—

TAX ON ADMISSIONS AND DUES REVENUE ACTS OF 1926 AND 1928 DECISION
OF SUPREIIE COURT.

1.

DUES

OR

—PAYMENTS
—

MEMBERSHIP FEES
DUES

ADDITION To ANNUAL

FOR GOLF PRIVILEGES IN
CONSTRUCTION OF STATUTE.

Payments made by members of a country club for certain annual
golf privileges, in addition to annual dues, are subject to the tax
on "dues or membership fees" imposeh by section 501 of the Revenue Act of 1926, as amended by section 413 of the Itevenue Act of
1!r28. Payment for the right to repeated and general use of a commou club facility for an appreciable period of time amounts to
"dues or membership fees" if the payment is not fixed by each
occasion of actual use. The Treasury's views, expressed contemporaneously with the employment of the term "dues or niembership
fees" in the Revenue Acts, and consistently pressed except as it
thought judicial authority dictated otherwise, are highly relevant
and material, and are entitled to serious consideration in construing the statute.

2.

DECIBIQN REJEOTED IN PRINGIPLE.

The doctrine
rejected.

3. DEcisioN

of Weld v. Nichols

(1925) (9 Fed. (2d), 977)

REvERsED.

Decision of the United States Circuit Court of Appeals, First
Circuit (1941) (117 Fed. (2d), 146), affirming decision of the United
(1939)
States District Court for the District of Massachusetts
(30 Fed. Supp. , 142), reversed.
SUPREME COURT OF THE UNITED

STATES.

Thomas W. White et al. , former Collectors of Internal Repenue for the District
of Massachusetts, petitioners, v. Winchester Country CtuiI
On writ of certiorari to the United States Circuit Court of Appeals for the First Circuit.

[January 12, 1942, ]
OPINION.

Mr. Justice JacksoN delivered the opinion of the Court.
We must decide whether members' paymenis to the WVinchester Country Club
for certain "privileges" constituted "dues or membership fees" subject to
the tax imposed by section 501 of the Revenue Act of 1326 (44 Stat. , 9, 92), as
amended by section 413 of the Revenue Act of 1928 (45 Stat. , 791, 864), on
amounts paid "as dues or membershin fees to a. ny social, athletic, or sporting
club or organization, if the dues or fees of an active resident annual member
are in excess of $25 per year. "
Since 1929 and during the period here in question the club's by-laws provided
of the
for "annual dues" of $50, which entitled a member to all the privileges
club except golf. By paying $35 more, for "limited privileges, " a metnber
became entitled to play golf during the year, except on specified davs; by paying
" he got the privilege of playing at any time during
$50 for "full privileges,
the year. All but a small portion of the members acquired golf privileges of one
sort or the other.
Various forms of "family privileges, " entitling one or more of a member'8
family to use the clubhouse and to play tennis and golf, could be had by a
member upon payment of specified additional smns, which were less if he had
golf privileges than if he did not.
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The club year began January I and, according to the by-laws, "dues and
on March 1. Th&'. practice was to bill members during
and "privileges" for the year. Privileges were acquired
informaily, the practice being to let the club's officers knoiv either orally or in
writing what privileges were desired. A meirber was billed for the privileges
he had previously held if he had not indicat&6 that he no longer desired them,
but if he later gave uotice that he did not desire a given privilege, no attempt
was made to collect the amount billed for it. If a member requested privileges
prior to August 1, he was billed for the full year; for privileges thereafter
requested he was billed for only half a year. Suitable adjustmeut was also
made if privileges were dropped in the middle of the year.
During the period from November 27, 1931, to January 9, 1985, taxes in the
amount of $9, 211.25 were exacted on account of payments to the club for the
various "privileges" mentioned above. On November 16, 1985, the club duly
filed claims for refund on behalf of its members, and after the Commissioner of
Internal Revenue had rejected them, it instituted suits in the United States
District Court for the District of Massachusetts against the three collectors of
internal revenue to whom the taxes had been paid. The disirict court entered
judgments for the club, and the Circuit Court of Appeals for the First Circuit
nffirmed them upon consolidated appeal.
(117 Fed. (2d), 146. ) Certiorari was
granted in this case arid in Jferion Criolcet CluD v. tTnited States, decided by the
Court of Appeals for the Third Circuit (1191ed. (2d), 578) because of an asserted
conflict between the two decisions.
(813 U. S., 555; 814 U. S.,
)
The generality of "dues or membership fees, " the words by which the governing
statute designates the payments upon ivhich the tax is laid, necessitates conEarlier Revenue Acts those of 1917,
sideration of th& ir legislative background.
1918, 1921, and 1924 had laid a tax in the same terms upon payments to clubs
'
such as ihe respondent.
The Treasury construed these wor&ks on several occasions not long after they
were firs ernploved in these Revenue Acts. Trerisury Regulations 43 (Part 2),
article 1', issued under the Revenue Act of 1918, and approved March 28, 1919,
gave as examples of their applicability the following: " (5) A certain golf club's
dues are $15 per year. Of this amount $10 is expended in the purchase for th&
member of a season ticket to a municipal golf course. The whole $15 is, neveriheless, taxable as dues. (6) A certain golf club charges a 'green' fee of $1
for each guest th;rt uses the course. Such a fee is not paid 'as dues or membership fees, ' and is, therefore, not taxable as such.
(7) The members of a certain
curling club pay annuiil dues of $20. By the payinent of $10 extra per year
the privilege of skating on the club's rink can be secured for the member's family.
" 'The same exainples
A payment of this extra $10 is taxable as a membership fee.
are given in this article as revised on December 3, 1920, with the a&kdition of the
following example: "(18) A certain golf club the dues and f«rs of which are
taxable issues to wives of members cards entitling them to the use of the course
for one year, making a charge of $10 therefor. The amounts paid for such cards
are taxable. "
These examples were retained in three subsequent editions of the regulations,
issued under the Revenue Acts of 1921 and 1924, which also added the generalized
staiements that subject to the tax "are extra charges wlrich are imposed upon
members for the privilege of using certain additional facilities for a period of
tiine, as, for example, an addiiioiial charge of $60 per annum imposed upon
members of a country club for the privilege of using the golf links. A 'greens
fee' charged to a guest is not taxable, unless the right or privilege granted in
return is for a period of time, such as a season.
Further, albeit slight, evidence of the Treasury's view is found in S. T, 857
(C. B. I—1, 434), as follows: "1Vhere a payment for the use of golf links or
similar privilege afforded by a club * * * covers a period of time, such as a
season, it is subject to the tax on dues " s e e. This applies alike to payments
made by memkiers and nonmembers.
On December 30, 1925, the United States District Court for the District of
Massachusetts held, however, that a charge to a member for the use of a club's
golf course for a period of six months was not included ivithin the words "dues

fees" were payable
March for "dues"

—.

—

—

""

r Section 701 of the Revenue Act of 1917 (40 Stat„300, 319); section 801 of the Revenue
Act of 1913 &40 Stat, , 1057, 1121); section 801 of the Revenue Act of 1921 (42 Stat. , 227
section 501 of the Revenue Act of 1924 (43 Stat, , 253, 321).
291);
"
Regulations 43 (Part 2), artici& 9. as issued January 11 192", under the
-Treasury
Revenue Act of 19"1, and as revised April 13, 1022; Treasury Reguiatkons r'i (part 2),
article 9, under the Revenue Act of 1924,
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or membership fees, " on the ground that they "were meant to cover only fixed
and definite charges applicable to all members of each particular chtss of membership. " (Weld v. Nicfiots, 9 Fed. (2d), 977. )
No appeal from this decision was perfected, a bill of exceptions being withdrawn by the Government on March 23, 1926. The Revenue Act of 1926 which,
like its predecessors, contained the words "dues or membership fees" without
any definitios thereof, was approved on February 26, 1926. Thereafter, and on
which omitted all
May 21, 1926, a revision of the regulations was promulgated
'
the matter quoted above except examples (5) and (6). The Revenue Act of
"dues and melnbership fees" in a
1928, containing an express
' definition of
respect not here material, was enacted while the regulation was in the same
form, ' and before any court had decided another case like the Weld case. Subsequent editions of the Treasury regulations, issued after the enactment of the
Revenue Act of 1928 and before any furthet statutory treatment of the subject,
retained example (6), but substituted for exalnple (5) the following: "A certain
Class A members pay $40 per year dues
golf club has two classes of members.
and are entitled to the full privileges of the club, including the use of the golf
course. Class B members pay $25 per year dues and are entitled to the privileges
of the clubhouse, but do not enjoy the privilege of the golf course. Tbe total
dues of $40 paid by class A members are subject to tax, and, since the dues of
such members are in excess of $25 "per
' year, the dues of $25 paid by class B
niembers are also subject to the tax.
During a period after the decision of the Weld case the Treasury apparently
sought to determine taxability under the doctrine of that case, ra. ther than
according to its own prior views. In 1930, and before the beginning of the
period involved in this case there issued, however, a General Counsel's 2(lcm~
randum' which, while paying lip service to the doctrine of the We]d case,
construed and applied it in such manner as to require the imposition of a tax
on facts apparently substantially similar to those before us here. The Commissioner of Internal Revenue has consistently followed this decision since its
Eftorts were made in eases subsequently litigated in the courts
promulgation.
to obtain decisions fixing the meaning of "definite and fixed charge" and "particular class of membership" as used in the statement' of the Weld doctrine,
three instances, and of nontaxability in
resulting in holdings of taxability
' Forasz v.in 3lcLaugklin
(59 Fed. (2d), 158, certiorari
three besides the present.
denied, 287 U. S., 637), the first court decision rendered after the decision of
the %Veld case itself, held that the payments iu question did constitute dues or
membership fees. Since the decision of this ease, the Commissioner has allowed
no claims for refunds on the basis of the Weld case, as he had done in some
previous instances.
Section 543(b) of the Revenue Act of 1941 (Public, No. 250, Seventy-seventh
of the subject since the
Congress, first session), the first statutory treatment
"
Revenue Act of 1928, explicitly defined "dues, and thereby clearly included
The legislative history of this redefithe tvpes of payments here in question.
The action
nition is inconclusive in respect of the earlier intention of Congress.
of Congress in thus explicitly defining the existing statutory term is at least as
consistent with dissatisfaction on its part with the course of judicial decision

"

' Treasury Regulations 43 (Part 2), article 0, under the Revenue Act of 1926.
' Section 413 of the Revenue Act of 1928 (45 Stat. , 791, 864), provided:

"(dl As used in this section, the term ' dues ' includes 'any assessment irrespective of the
purpose for which made; and the term ' initiation fees includes any payment, contribuwhether or not any such
tion, or loan required as a condition precedent to membership
payment, contribution, or loan is evidenced by a certificate of interest or indebtedness or
share of stock, and irrespective of the person or organization to whom paid, contributed,
or loaned.
'Treasurv Regulations 43 (Part 2), article 9, under the Revenue Act of 1926, as revised
Mav 27, 1927.
'Treasury Regulations 43, article 40 (1928 and 1932 Rev.
Treasury Regulations 43,
section 101.41 (1940 Ed. ).
v 0. C. M. 7505 (C. B. IX-2, 414 (1930)).
sForan v. AfcLaugblin (59 Fed. (2d), 158, certiorari denied, 287 U. S. 637); Hereon
Cricket Club v. Un(tert States, supra; Hardt v. AfcLaugblin (25 Fed. Supp. , 684).
'Baltimore Country Club v. United States (7 Fed. Supp. , 607); Williamson v. United
States (12 Fed. 'Supp. ,' 20); Ptuladelphta Cricket Club v. United States (30 Fed. Supp. , 141u
w
The term dues includes any assessment, irrespective of the purpose for which made,
and any charges for social privileges or facilities, or for golf, tennis, polo, swimming, or
other athletic "or sporting privileges or facilities, for any period of more than six
* s 4,
drys
"See S. Rept. 673, Seventy-seventh Congress, first session, page 48; H. R. Rept. 1040,
Seventy-seventh Congress, first session, pages 31—
32 54; statement by the chairman of the
House Ways and Means ('ommittee, 87 Congressional Record, 7614.

"

);

"
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as to iis incurring

as with the existence of an intention to change the luw. If
any inference is to be drawn from this spelling out of the meaning of "dues,
it is one supporting the validity of the construction set forth and adhered to
by the Treasury before the Weld case, which was substantially
adopted by the
newly enacted definition.
(Compare 3f&tson v. Routza)rn, 2[5 U. S., 1&fi, li&
[T. D. 4131, C. B. VII —1, 104 (1028) ].)
hor do we find the reenactments of the words "fees or membership dues"
while the 1Ve]d case was on the books to be controlling, or even significant, as
expressions of Congressional intent. Passage of thc Revenue Act of 1926 so
soon after the decision «f the We]d case, and while the Treasury regulation
dealing in terms with the same problem was still in force on the books, of
course avails the respondent nothing.
So far as we have been able to ascertain the Treasury's revision of tlie regulation was made in the belief that it was bound to follow the We]d case; we
can not assume that the Treasury did more than bow to the district court.
Tlie revision of the regulation is of ambiguous import, but in anv event it
signifies no v&luntary change in the opinion of the Treasury as to tire meaning
of the statute. Even if we could assume that the Treasury made a complete
and voluntary about face after the decision of the Weld case and before the
enactment of the 1928 Act, and that the new doctrine came within the scope
of the cases applying the "reenactment rule,
this would be bootless to the
petitioner, whose claim covers a period commencing after the 1930 der ision of
the General Counsel of the Bureau of Internal Revenue, supra, whi&h favors
the imposition of the tax here
If this decision marked a departure from doctrine espoused by the Treasury after the Weld ease, it ivus a departure which
was within the power of the Treasury to make for the period in question.
Nor was the Weld case itself in any sense adopted by the enactment of the
1028 Act. It stood alone when that Act was passed, and "one decision construing au act does not approach the dignity of a well settled interpretation.
It was patently incomplete as an exposition of doctrine, and as a district court
decision it had quite restricted direct applicability.
Having tested respondent's proffered constructional crutches and found them
unsound, we must decide the nieaning of the statute without their aid. We
reject the doctrine of the Weld case as being intrinsically unsound, and as
having been demonstrated by subsequent cases to be unworkable in practice.
We also reject as an aid to decisiou the inquiry made in several cases as to
whether the payment in question was in consequence of a "recurring consince whether such is the ease depends mere]y upon the
tractual obligation,
mechanics of the particular club's finances a properly immaterial factor.
Consideration of the nature of club activity is a m cusaary preliminary" to
So
the formulation of a test of what constitutes a "due or membership fee.
far as finances go, the fundamental notion of club activity is that operating expenses are shared without insistence upon equivalence between the proportion
of an individual's contributions rind the proportion of the benefits he receives.
Thus, on the one hand, payment of the price of an in&lividual dinner at the club
dining room or of a single round of golf lacks the element of makiug common
cause inherent in the idea of club activity. But, on the other hand, payment
for the right to repeated aud general use of a conim«n club facility for au
appreciable period of time has that element and amounts to a "&lue or membership fce" if the payment is not fixed by each occasion of actual use. Such was
the case here, und we therefore hold that the payments in question ivere subject
to the tax.
These are in substance the views expressed by the Treasury shortly after
" dues
Acts, and
in the Revenue
was eniployed
fees
or membership
consistently pressed by the Treasury, except as it thought judicial authority
Its substantially conteniporaueous expressions of opinion
dictated otherwise.
are highly relevant aud inaterial evidence of the probable general understanding
280); Barnet v. Chicago
&s I)&it
comp&re l'aired States v. &lpo. Pac. R. Co. (2i8 i . S., 269, ].
(1932) )
Portrait Co. ("85& U. S., 1, 1G [Ct. D. 4G3, C. B. XI—1,D,286
1064 C. B. XV—1, 264 (1936)]);
' tr&torrisscg v. C»o&u&i&sion«r (296 U. S., 344 [Ct.
—
Hetvering v . ll'itstiirc &ril Cu. (308 U. S., 90 [Ct. D. 1424, C. B. 1930 2, 213]); Hetverrng v.
Reynolds (313 U. S., 428).
n Un]ted States v. Psaynor (302 U. S., 540, 552); cf. Federal Communications Commission, v, Broadcasting System (311 U. S, , 132); Hetvering v. Reynolds, supra.
's Foran v. McLaughrtn, supra; Hanlt v. 3tcLaugt lin, supra; Philadelphia Cricket Club
v. Unl ted S ta t es, supra.
580).
's See ttterion Cricket Club v. United States (119 Fed. (2d), 578—

"

"

""

""

—

"

"
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of the times and of the opinions of men who probably were active in the drafting of the statute. As such they are entitled to serious consideration, iudependently alike of reenaciments of the statute while it was in force on the books
in consequence of disregard by judicial
and of any temporary abandonment
decision.
Reversed.
Mr. Justice RORERTs took no part in the decision of this case.

"

REGULATIONS

membership

43 (1932) I ARTICLE
fees.

40: DueS

Or

1942-(L-10970
( t. D. 1539

—

—

TAX ON ADIIISSIONS AND DUES REVENUE ACTS OF 1926 AND 1928 DECISION
OF SUPREME COURT.

—

1. DvEs

oR MEMRERsHIP FEEs PATIIENTs Fos GoIF PRlvtLEOEs.
Payments made by members of a club for certain annual golf
privileges are subject to the tax on "dues or membership fees"
imposed by section 501 of the Revenue Act of 1926, as amended by
section 413 of the Reveuue Act of 192S, since they were for rights
to the repeated and general use of a common club facility for an
appreciable period of time, aud were not fixed by each occasion
of actual use.
2. DEGISIQN FOLI.owED.
White et al. , for»Ier Collectors, etc. , v. Wi»chester Country Club,
decided this day [Ct. D. 153S, page 272, this Bulletin], followed.

3.

DEclsICN AFFIRRIED.

Decision of the United States Circuit Court of Appeals, Third
Circuit (1941) (119 Fed. (2d), 578), affirming decision of the
United States District Court for the Eastern District of Pennsylvania (unreported), affirmed.
SUPREME CQURT ol THE UNITED STATES.

l)ferion Criclcet Club, petitioner,
Ou writ of

v. The United States of America.

certiorari to the United States Circuit Court of Appeals for the Third Circuit.

[January 12, 194».]
OPINION.

Mr. Justice JACEsoN delivered the opinion of the COIIrt.
The question in this ease whether amounts paid by members of the Merion
Cricket Club during the period from July 1, 1931, to June 30, 193o, for golf
privileges, constituted payments as "dues or metnbership fees" subject to the
tax imposed by section 501 of the Revenue Act of 1',)26 (44 Stat. , 9, 92), as
amended by section 418 of the Revenue Act of 1928 (45 Stat. , 791, 864)—
does not differ in substance from that decided this day in White v. Winchester
Country Club [Ct. D, 1538, page 272, this Bulletin).
With certain exceptions, a member of the Merlon Cricket Club could obtain
annual golf privileges only by payment of a fee, which varied in atnount according to his age and status. The fee was payable in two equal installments,
one on the 1st of January, and the other on the 1st of .July. A member admitted to golf privileges after the latter date was entitlerl to remission of
one-half of the annual fees, but if one stopped using the golf facilities during
the year there Ivas no proportionate refund. If a member elected to play golf
he continued to be liable for the succeeding year unless he gave notice of
withdrawal before the end of the year. Members who paid the annual golf
fees were entitled to use the golf facilities as often as they desired without
further charge, and could on occasion obtain golf privileges for their wives and
guests.
» Compare Griswold, A Summary of the Regulations Problem 64
Earvard Law Review,
l
398.

—
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Af«'r a claim for refund of the amounts alleged to have been paid as taxes
on the annual golf fees had been duly filed and rejected, the club on its own
behalf and on behalf of its members sued the United States in the United

States District Court for the Eastern District of Pennsylvania to recover them.
The district court entered a judgment for the United States which was affirmed
on appeal to the Circuit Court of Appeals for the Thircl Circuit. (119 Eed.
(2d), o78. ) Certiorari was granted in this case and in White v. Winchester
Country Ctab (ante), because of an asserted confiict between the decisions
below. (313 U. S., 5.i:&; 314 U. S.,
)
In this case as in Wttite v. Winchester Country Club, supra, we hold that
amounts paid were paid as "dues or membership fees, " since they were for
rights to the repeated and general use of a common club facility for an appreciable period of time, and were not fixed by each occasion of actual use.
The decision below is therefore ailirmed.
Mr. Justice Ronrars toolt no part in the decision of this case.

—.
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) 113.34.]

STAMP TAXES.
INTERNAL REVENUE CODE.
SECTION 1801, AS AMENDED.

—CORPORATE

SECURITIES.

71 (1941), SEGTICN 113.55: Issues

REGULATIGNs

subject to tax.

—

TITLE 26 INTERNAL REVENUE.

71 amended.

—

—CHAPTER

DOCUMENTARY

Regulations

1942—11-11030
T. D. 5128

I, SUBCHAPTER C, PART 116.
STAMP TAX.

—Receivers'

certificates of indebtedness.

TREASURY DEPARTMENT,
OFFICE OF COMMISSIONER OF INTERNAL REVENUEi

Washington, D. C.
Concerned:
Internal
Revenue
Others
Collectors
and
To
of
To conform Regulations 71 (1941 Edition) tPart 113, Code of Federal Regulations, 1941 Sup. ] to the cases of United States v. Ponett
(C. C. A. 4, 1938) (95 Fed. (2d), 752, certiorari denied (1938), 305
U. S., 619), United States v. Pollard (C. C. A. 5, 1940) (115 Fed. I2d),
184), a»d 3loore v. Stetcart. Jr. (C. C. A. 6, decided February 5, 1942),
such regulations are amended by striking from section 118.55 paragraph (f) thereof, and by redesignating paragraph (g) of such section
as paragraph (f ) .
(This Treasury decision is issued under the authority contained in
section 3791 of the Internal Revenue Code (53 Stat. , 467, 26 U. S. C.,
1940 ed. , 3791).)
NORMAN

D. CANN,

Acting Comm& sioner of Internal Revent!e.
Approved March 11, 1942.
JOHN

L. SULLlvAN,

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register March 12, 1942, 4.20 p m. )

SECTION 1802(b), AS AMENDED BY SECTIONS 1 AND 402 OF THE REVENUE ACT OF 1939, SECTIONS 209 AND 210 OF THE REVENUE ACT OF
1940, AND SECTION 521(a) 5 OF THE REVENUE ACT OF 1941. CAPITAL
STOCK (AND SIMILAR INTERESTS) SALES AND TRANSFERS.

—

REGULATIoxs 71

(1941), SEGTIoN 118.84: Sales

and transfers not subject to tax.

—

1942-15-11058
M. T. 2

The transfer of corporate stock from the name of a guardian to
the name of his ward in the State of Mississippi is not subject to
stamp tax.

Advice is requested whether the transfer of corporate stock from
the name of a guardian to the name of his ward in the State of Mississippi is subject to stamp tax under section 1802(b) of the Internal
Revenue Code, as amended by sections 1 and 402 of the Revenue Act of
1989, sections 209 and 210 of the Revenue Act of 1940, and section
521(a) 5 of the Revenue Act of 1941.
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&l

323 21

I'he law imposes a stamp tax on all sales and transfers of legal
title to at&y shares or certificat&s of corporate .=tock, with certain
exceptions not here applicable. AVhere corporate stock is transferred
from a guardian to a ward, the transfer is subject to stamp tax if under
the local law the guardian, and not the ward, held legal title to the
s'tock(ST 918&CB1 94 1 1&464)
Under the laws of Mississippi title to the personal property of the
ward remains in the ward.
(Sections 1874, 1875, and 1884, as
a, mended, of the cocle of 1980.)
In Gr&', st v. Forehan&l (86 Miss. , 69) the court said:
But as between guardian and ward, the legal title to the property
not vest in the guardian, but remains in the ward. The guardian is simply
the agent or trustee for its management,
with certain powers over it, the legal
title being in the ward.
&loes

Since in ~lississippi legal title to the personal property of a v ard
renlains in the ward, it is held that the transfer of stock from the
nanie of a guardian to the name of his ward in that State is not
subject to stamp tax under section 1802(b) of the Internal Revenue
Code, as amencled.
SECTIOV 3267, AS ADDED BY SECTION 555 OF THE REVENUE ACT OF
1941. TAX ON COIN-OPERATED AMUSEMENT AND GAMING DEVICES.

—

REGULATloxs 59

liable for tax.

(1941), SEcTIoN 828.21: Persons

1942-11—11029
%1. T. 1

AVhere a gum ball slot machine entitles a person inserting a penny
to a sn&all prize if the guru ball received is of a certain color, the
gaming device within the meaning of
ma& bine is a coin-operated
section 3267 of the Internal Revenue Code.

Aclvice is requested whether the cnin-operated machine hereinafter
describe(1 is a gaming device within the meaning of section 8 '67 of the
Internal Revenue Code, as aclclecl by section 555 of the Revenue Act

of 1941.
Section 8267 imposes a special tax of $50 per year, effective October 1,
1941, upon e& cry person who nlaintains for use or permits the use of,
on any place or premises occupiecl by him, a coin-operated gaming
&levice. An operator of such place or premises is consiclered eiigagecl
in a tracle ol bilsi»oss in respect of each such device as of the dpi tlte
device is phiccd on his premises for use thereon, on or after October 1,
1941.
Section 8267(b) provides:

—

*
gaming
(h) Ds&usr&mv. As used in this part the tenn "cot&&-ul&crated
devices" menus * *
(2) so-called "slot" machines which operate by means
of in, rtion of;& coin, tol-e», or similar object and which, bv application of the
elen&ent of cha»ce, »&nv deliver, or entitle the person playing or opcrati»g the
machine to receive, cash, premiums, merchandise, or tokens. The term does not
&'

&'

&

include bo»a fide ve»ding machines in &vhich

&rc

not incorporated

gaming

features.

is a coin-operated slot machine having a
balls of chewing gum. A number of the balls
ale of n certain color. By inserting a penny in the slot, the machine
If the ball is of a
delivers a ball of chewing gum to the customer.

The device in question

glass bowl containllig

Regs 59 (,1941), $ 323.21.]
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certain color, the customer is entitled to receive a small prize from the
There is no message or legend of any kind on the machine
shopkeeper.
to indicate to the customer that he will be entitled to receive a prize
if the machine dispenses one of the prize balls.
Since the customer who inserts the coin may receive a ball of gum
of a certain color entitling him to a small prize, it is clear that the
The
element of chance is involved in the operation of the machine.
fact that there is no message or legend of any kind on the machine
to indicate to the customer that he will receive a prize if the machine
It is also immaterial that only
dispenses a prize ball is immaterial.
a penny is required to operate the machine and that the prize is small.
The statute makes no distinction based upon the amount played or
the value of the prize.
It is accordingly held that a machine of the type indicated which
is used in the manner set forth above is a coin-operated gamino device
within the meaning of section 8267 of the Internal Revenue Node, as
added by section 555 of the Revenue Act of 1041.

[Regs. 72 (1942),
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USE OF MOTOR VEHICLES AND BOATS.

IXTERXAL REVENUE CODE.
CHAPTER 33A, ADDED BY SECTION 537 OF THE REVENUE ACT OF
1941.

72 (1942) r SECTION 322.21: Purchase of stamps.

REGULATIONS

TITI.E 26

—INTI.'r&NAL
Ul'ON

REVI:NUE.

—CHAPTER

THLr USE OF MOTOR

1942—2 1 —1112&
T. D. 61o I

I, SUBCHAPTER C, I'ART
VLrHICI-I'. S AN» BOATS.

Section 322.21(&s) of Regulations

72 (1942 I:&lirion)

32' —
TAx

.

TREASURV DEPARTAIENT&
OFFIOE oF ( oMMIssIQNER oF INTERNAL REVENUE,

Washington, D. C.
To Collectors of Interna/ Revenue ond Others Concerned:
Regulations 72 (1942 edition) t Part 822, Title 26, Code of Federal
Regulations, 1942 S»p. ], approved I& ebruary 17, 1942, relating to the
tax upon the use of motor vehicles and boats under ('lrapter 38A of
the Internal Revenue Code, as added -by section 557 of the Revenue
Act of 1941, are hereby amended as follows:
Subdivision (a) of section 322.21 is amended to read as follows:
(a) Motor 4&er&icle stamps. Stamps evidencing the payment of the tax on the

—

use of motor vehicles may be purchased at the oflice of any collector of internal
revenue or at any post ofiice in the United States, except that stamps for less
than a full fiscal year are not available at post oflices of the third an&i fourth
classes unless such post offlces are located at county seats. Stamps may be
In such case a
purchased by mail but only from &ollcctors of internal revenue.
letter should be addressed to the collecto&', accompanied by money & rder, certified
check, or cash for the value of the stamp. No order form or application blank
is necessary and detailed information concerning the motor vehicle for which
the si:amp is desired is not required.

(This Treasury decision is issued pursuant to the authority contained in section 3791 of the Internal Revenue Code (5:3 Stat. , 467;
26 U. S. C., 1040 ed. , 3791) .)
GUT T. HELVERING,
Commissioner of Interna/ Revenue.
Approved June 9, 1942.
JOHN

L. SULLIVAN)

Acting 8ecretar y of the Treasury.
(Filed with the Division of the Federal Register June 10, 1942, 3.14 p. m. )
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PROCESSING TAXES.

—

TITLE VII. REFUNDS OF AMOUNTS COLLECTED UNDER THE
AGRICUI TURAL ADJUSTMENT ACT.

REGULATIONs

in support

96, ABTIOLE 202: Facts
of claim.

—REVI'

PROCESSING TAX.

NULi'

an&I

(1936)

evitlence

1942-16—11040
Ct. D. 1548

—

ACT OF 1936 AGRICI LTURAL ADJUST&IIENT ACTDECISION OF COURT.

PETITION FOR REVIEW JURISDICTION OF BOARD Oi REVIEW
SUFFIcIENcv oF CLAIM FoR REFUND.
To DIsMIss

—

—

MOTION

The United States Processing Tax Board of Review was without
jurisdiction to graut a refund to the petitioner and did not err in
dismissiug a petition to review the action of the Commissioner in
disallowing a claim for refund on the ground that the claim did not
comply with the provisions of Title VII of the Revenue Act of 1936
and the regulations promulgated thereunder, where petitioner did
not furnish in such claim any inforniation as to its average margin
for the tax period or for the periods before a»d after the tax
period, but stated that it was not in business before aud after the
tax period a»d thai. the average margi»s of other representative
concerns were not available to it. The petitioner is in no position
to complain of the failure of the Commissioner to procure and use
informatioii as to tlie average margins of similar processors when it
had not furnished the data required in order to make the necessary
comparisons.
UNITED STATEs CIRcUIT CoURT

Lee Wilson

&9

0F APPEALs FoR THF. EMHTH CIRcU&'r.

Co., a Business Trust, petitioner, v. Co&nn&issioner
Revenue, respondent.
[123 Fed. (2d), 232. ]

On petition to review order of United

Before

States Processing Tax Board of Review.

GARDNKR, SANBQRN, a&id IHCMAS,

[November

of Internal

Circuit Judges.

17, )941.]

OPINION.
SAN RDRN. Cii'&»it Ju&lge, d& livered the npi »in» of the court.
After this court had decided, in Lce ii'ilson &9 Go. v. Conur&fssioner (111 I"«1.
(2d), 313), that a claim of petitioner for ref»»d of an amount paid by it;&8
processing taxes under the Agricultural Adjustment Act (ch. 25, 48 Stat. , 31; 7
U, S. C. A. , section 601, et seq. ) was insufhcient, the petitioner filed another claim
for refund of th&. amount. The respo»dent disallowed the second claim on the
ground that it ivas a duplicate of the first. On petition to review, the United
States Processing Tax Bo«rd of Review, on motio» of the respondent, entered an
order dismissing the peti&ion on the grouud that the seco»d claim for refund did
»ot complv with Title VII of the Revenue Act of 19 6 (49 Stat. , 1747, sections 902
and 903; 7 U. S. C. A. , sections 644 and 645) a»d the Treasury regulations promulgated thereunder (articles 201, 202. and 605 of Regul&itions 96). The petitioner
seeks a reversal of the order of the Board.
The petitioner contends that its second claim complied &rith the applicable
statute and regulations. The respondent asserts that the petitioner was without
right to file a second claim and that it is insuflicient.
We shall concern ourselves
with the question of the sufficiency of the claim.
In view of our decisions in Lee iW&qs&in &9 Go. v. Co&nn&issfnner (111 Fed. (2d),
331) aud Landru&u V. Gotnn&issioncr (122 Fed, (2d), 857 (opinion filed October
"', 1941) ), there is»o need of any detailed discussion of the applicable statute
and regulations or to again describe the form of claim which the petitioner
was required to file under article 201 of Treasury Regulations 96. Section

[Regs 96, Art. 202.
902 of the Revenue Act of 1936 prohibited a refund of any amount paid as
unless the claimant established to the satisfaction of the Comm'ss'oner' of Internal Revenue that the claimant had paid the amount and had
not shifted it or been reimbursed for it. Section i)03 of the Act required
that a claim for refund should comply with the regulations prescribed by the
C&»nmrssioner and that all evidence relied upon in support of such claim should
be clearly set forth under oath. Article 202 of Treasury Regulations
96
required that the claim set forth in detail and under oath each ground for
refund, that the claim be true and complete, and that all of the fact. . necessary
to establish the claim to the satisfaction of the Commissioner be substantiated
Article 605 of Treasury Regulations 96
by clear and convincing evidence.
required the claimant to furnish with his claim complete margin data showing
the average margin for the tax period and for the period before and after the
tax period, together with a detailed showing of the manner in which margins
for each month and average margins were ascertained. ' 1largin data was
required because section 907(a) of the Revenue Act provided:
"1Vhere the refund claimed is for an amount paid or collected as processing
tax, as defined herein, it shall be prima-facie evidence that the burden of such
amount was borne by the claimant to the extent (not to exceed the amount of
the tax) that the average margin per unit of the commodity processed was
lower during the tax period than the average margin was during the period
before and after the tax. If the average margin during the tax period was
not lower, it shall be prima-facie evidence that none of the burden" of such
amount was borne by the claimant but that it was shifted to others.
Section 907(c) of the Revenue Act provided that "if the claimant was not
in business during the entire period before and after the tax, the average
margin, during such period, of representative concerns engaged in a similar
as determined by the Commissioner,
business and similarly circumstanced,
"
shall be used as his average margin for such period.
claim
for refund on the proper form and
its
secon(l
The petitioner filed
executed the sworn statement called for by the form. It did not furnish any of
the margin data called for by Schedu)e D of the form. A part of this schedule
called for the "Average margin for the tax period" and for the figures showing
for each month of the period the gross sales value of articles processed, cost cf
the commodity processed, amount of processing tax, the margin, and the total
units of the commodity processed. None of this information was furnished by
Neither did it furnish any margin information for the periods
the petitioner.
before and after the tax period. The petitioner, however, attached to its claim
the following statement:
"Qn June 2o, 1937, claimant filed with the collector for the district of
Arkansas a claim for refund of the hog processing taxes paid by it under the
Act in tbe amount of $2, 218.61.
Adjustment
provisions of the Agricultural
79. No average
Said claim was prepared on Treasury Department P. T. Form
—
margin data was furnished, as called for in Schedules D 1 (a), (b), and (c),
and D—2, because claimant did not process hogs in the pre-tax period and such
it)formation was not available to claimant.
"Claimant paid the hog processing taxes as set out above and did not pass
It did not include the tax in the price of
on any part thereof to its vendees.
any article on which the tax )vas ilnposed, nor bill the tax as s separate item,
nor change its contract of sale or the sale price by the amount of the tax, nor
contract to refund any part of the sale price in the event of recovery of the
tax, It bore the full burden of the tax. aud has not been reimbursed for any
Said so-called taxes are refundable
part thereof in any manner whatsoever.
null, and void.
because the law imposing them has been held unconstitutional,
In view of the above statement, Schedules Ps, C, and E of this claim form are
all d fo l s a dale D-t (a), (6), aad (6)
t filled la. Sa

p' «ss)ng tax

fat'l

60

fe

'fag ltl

666 Rdd:

shall be computed es follows: Determine for each
"Tire average margin for the tax periodsales
value of articles derived from the commodity
month during the Period (1) the gross
(2) the cost of the commodity processed during such month;
recessed du7ing such month; tax
with
respect
to the quantity of the commodity procpaid
processing
of
(3) thp amount
essed during the month; and (4) the number of units of the commodity processed during

The sum of the monthly gross sales values for all months during
month.
costa of the commodity processed for all months
minus the s(un of tile monthly
he sum ot tlte process)ng taxe pard t'or all mo~ths du~i~g the
oi'
the number of units of the comu&odity proceased during all
(itided r)& the sun)
(For definition
is the at erage margin for su& b Period.
comprisrng the Period
' ross sales value, ' see section 907 (b), Paragraphs
(B) and
and
mmodity
commo

tivelr, of the Act. )"

the Period
during the
pe~i~d, an
the ' months
of

cost of

(B), respec-
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is not available to claimant, because claimant was not engaged in processing
hogs, during any part of the pre-tax period. Furthermore, the average margins
of other representative concerns engaged in similar businesses and similarly
circumstanced are not available to claimant.
Claimant asserts that it bore,
and did not shift, the burden of the tax, as the execution of this claim will
attest. Should it be held that the information called for in Schedule D —1 of
this claim form is essential to the allowance of this claim, then Title VII of.
the Revenue Act of 1986 is to that extent unconstitutional,
null, and roid.
"Any attempt to condition the refund of the so-called tax, which was illegally
collected, when claimant is unable to meet such conditions through no fault
of its own, is illegal and invalid.
"This claiin shall also constitute a demand for the so-called tax on the
ground of money ilh ally taken, had, and received by the Commissioner of
Internal Revenue and, therefore held in trust for claimant subject to its
demand.
"This claim is filed as amendatory of said former claim filed June 25, 1987,
and also as a new claim under the law,
The petitioner contends that it was not required to furnish any of the information called for in Schedule D because it was not in business before and after
the tax period and the average margin data of representative concerns engaged
in similar business was not available to it. The petitioner asserts that section
907(c) of the Act requires the Commissioner to procure and use such data.
Assuming, without deciding, that the respondent had or was required to obtain
the information as to the average margins of similar concerns for periods
before and after the tax period in question, such information would have been
useless in the absence of data as to petitioner's average margin during the
tax period. Vnder the petitioner's theory as to the duty of the Commissioner,
the petitioner should hare given him the information to make the necessary
comparisons, and, having failed to do so, is in no position to complain of the
failure of the Commissioner to procure and use the information as to the
average margins of similar processors.
We think that, under the applicable statute and Treasury regulations, the
petitioner was, at least, required to furnish with his claim all of the information called for by Schedule D as to petitioner's own margins during the tax
period.
If the sufficiency of the petitioner's claim for refund was to be tested by the
Federal Rules of Civil Procedure, the order of the Board dismissing the petition
for review would, no doubt, be erroneous.
(Compare, Leimer v. State Mutual
Life Assurance Co. , 8 Cir. , 108 Fed. (2d), 302. ) So far as assertions are concerned, the claim for refund is adequate, but the statute and regulations which
prescribe the standard for measuring its sufficiency require not only assertions
that the claimant is entitled to the refund which he seeks, but evidence to
In the former Lee Wilson k Co. case (111
substantiate
the assertions.
Fed. (2d), 818, at pages 817-818), this court ruled that the evidentiary showing
made with the claim must be sufficient "to establish ' to the satisfaction of the
"'
* * of the trial court, or the Board of Review
Commissioner,
that the taxpayer bore the burden of the amount paid as processing tax. (See
a]so, Tennessee Consolidated Coal Co. v. Commissioner, 6 Cir. , 117 Fed. (2d),
4o2, 458—
454, and Landrum v. Commissioner, 8 Cir. , 122 Fed. (2d), 8o7 (opinion
filed October 22, 1941).)
Since the claim for refund failed to furnish to the respondent a sufficient
evidentiary basis for determining the probable merits of the petitioner's asserted
claim, we think the Board was without jurisdiction to grant petitioner a refund
and did not err in dismissing the petition for review.
(Lee Wilson d Co. v.
Commissioner, 8 Cir. , 111 Fed. (2d), 818, 818; Landrum v. Commissioner, 8 Cir. ,
122 Fed. (2d), 857. )
The order of the Board is affirmed.

"
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ALCOHOL TAX.
IIVTERiVAL REVENUE CODE
INDUSTRIAL ALCOHOL.
REGULATIQNs
AND

1942—26 —11188
T. D. 5155

8 (1942), SEOTIQNs 182.2, 182.800,

182.847.

TITLE 26

INTERNAL REVENUE
CHAPTER I SUBCHAPTER C PART 182
INDUSTRIAL ALCOHOL.

Regulations

8, revised, effective June 4, 1942.
TREASURY DEPARTMENT,
OFFICE OF COMMISSIONER OF INTERNAL RE%ENCE)

Amending

washington, D. C.
trict Supervisors and Others Concerned:
By virtue of and pursuant to sections 8105, 8124(a) (6), and 8176
of the Internal Revenue Code, Regulations 3, revised, effective June
4, 1942, is hereby amended as follows:
Section 182.2 is amended by adding at the end thereof a new paragraph, reading as follows:
Treasury Decisions Nos. 5065 [C. B. 1941—2, 356] (uncodified),
(o) Exception. —

To

D&

5075 [C. B. 1941—2, 357] (uncoclified), 5108 [page 236, this Bulletin] (uneoditied),
5111 [page 324, this Bulletin] i«ncodified), 5121 [page 333, this Bulleiin] (26
CFR, Part 171, Subpart H), and 5132 [page 333, this Bulletin] (26 CFR, Part 171,
Subpart I), shall continue in full force and effect, accorcli«g to the terms thereof,
on and after the effective date of these regulations.
(Secs. 3105, 3124(a) (6),
3176, I. R. C. )

Section 182.800 is amended by adding at the end thereof a new paragraph, reading as follows:
(a) Erception. The provisions of Treasury Decisions Nos. 5065 and 5075 are

—

hereby extended to containers of proprietary anti-freeze preparations made Ivith
completely denatured alcohol. (Secs. 3070, 3105, 3124 (a) (6), 8176, I. R. C. )

Section 182.847(a) is amended by adding at the end thereof a new
paragraph, reading as follows:
(1) Erception. The provisions of Treasury Decisions Nos. 5065 and 5075 are

—

hereby extended to containers

of lacquer thinners.

GUY

Corntnissioner

Approved June 20, 1942.
JOHN

T.

FIELVERING)

of Internal Revenue.

L. SULLIVAN)

Acting Secretary of the Treasury.
(Filecl with the Division of the Federal Register June 22, 1942, 3.33 p. m. )
REGULATICNs

1942—10-11020
T. D. 5128

8 (Alcohol), ARTicix 86.
Amendment

of Regulations

No. 8.

TREASURY DEPART%I ENT~
OFFIcE oF CoiiMISSIQNER oF INTERNAL REvENLE,

I]'ashington, D. C.
and
Others
Conce&
ned:
Supervisors
To District
By virtue of and pursuant to sections 8105(a), 8108(c), 3114(a),
8124(u) (6), and 8176 of the Internal Revenue Cocle, article 86 of

Regs. 3 (Alcohol), Art. 144—A. j

Regulations

No. 8, as amended,

read:

is hereby further amended

so as to

ART. 80. Tax-free alcohol withdrawn
under the foregoing provisions of lavv
and regulations for use of the United States must be used solely for nonbeverage
Such alcohol, when withdrawn
purposes.
by States and Territories, or anymunicipal subdivision thereof, or the District of Columbia, must be used solely
for mechanical and scientific purposes, or for hospitals or clinics as hereafter
specified, and such use, or the use of any resulting product, must be confined
to premises under the control of the State or Territory, or municipal subdivision
thereof, or the District of Colui-bia, except that bona fide medicines compounded
with such alcohol withdrawn for the use of. clinics operated for charity and
not for profit, may be used outside of such clinics for treatment of the patients
thereof, but such medicines may not be sold.
Tiix-free alcohol withdrawn by hospitals or sanatoriums, or by clinics operated
for charity and not for profit, may be used only for medicinal, mechanical, and
scientific purposes and in the treatment of patienis.
Scientific universities
or colleges of learning shall use such alcohol only for scientific, mechanical, and
medicinal purposes, and any laboratory withdrawing
alcohol free of tax must
use the same exclusively in scientific research. The use of the alcohol and
resulting products shall be confined strictly to the premises of the inatitution
withdrawing the alcohol, except tha. t where any such resulting product does not
contain alcohol and is to be used in further research, it may be removed, without
sale, for that purpose only, such research to be conducted at any scientific
university or college of learning, laboratory engaged in scientific research, or
hospital or clinic, and except that bona fide medicines compounded with alcohol
withdrawn
by clinics operated for charity and not for profit may be used
outside of such clinics for treatment of the patients thereof, but such medicines
may not be sold.
In no case shall alcohol withdrawn tax-free be used in the preparation of food
products for use in any manner, and under no circumstances shall such alcohol
be used for beverage purposes or in any product which may be so used,

NoRMAN

Approved
JOHN

D.

CANN,

of Internal Revenue.

Acting Commissioner
M;irch 2, 1942,

L. SULLIVAN&

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register March 8, 1942, 8.09 p. m. )
REGULATIoNs d

(Alcohol),

ARTIGLE 144—
A.

Amendment

of Regulations

1942-4-10971
No. 8.

T. D. 5108

TREASURY DEPARTMENT)

OFFIGE OF COMMISSIONER OF INTERNAL REVENUE)

Washington, D. C
To District SIIpervisors and Others Concerned:
By virtue of and pursuant to sections 8070, 8105, 3108(a), 3109,
3114(a), 8124 (a) (6), and 3176. Internal Revenue Code, Regulations
No. 3 is amended by inserting a new article, reading as follows:
OPTIoNAL USE 0F WITHDRAwAL

PERMITs oN FoRM 1485, IN LIEU oF FURM 1477,
BY l sERs oF SPEUIALLY DENATURED ALOUHUL.

ART. 144—
A. In view of the present shortage of alcohol and certain denaturants, and the consequent difficulty of denaturers in filling orders for
specially denatured alcohol, any person holding permit, Form 1481, to use spe-
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rially denatured alcohol, may, upon the surrend& r of his outstanding withdrawal
permits on Form 1477 to the district supervisor, be issued a new ~ithdra~al
permit on Form 1485, in accordance with tbe following procedure:
Appliration
and utthdruioul
permit, Form IJ&85. (a) Application.
Where
it is desired to use the new withdrawal permit, Form 1485, application will be
made on Part I thereof, in duplicate, with the district supervisor.
The permittee shall state on his application the names, registry numbers (in the case
of denaturing plants) or basic permit numbers (in the case of dealers in
specially denatured alcohol) and addresses of the denaturing plants or bonderl
dealers from which he proposes to purchase specially denatured alcohol. The
proof and formulas of specially denatured alcohol to be withdrawn, and, in
the case of optional or substitute rlenaturants,
the kind and quantity of the
denaturants
approved on Form 1479-A, must be stated in the application.
The applicant shall also specify the total quant. ity, in wine gallons, of each
formula of specially denatured alcohol to be withdrawn
during the term of
the withdrawal
permit, and the quantity of each formula to be withdrawn
during a calendar month, which amount shall not be in excess of one-twelfth
(or similar proportionate quantity where the withdrawal permit is for a period
of other than one year) of the total quantity of the specified formula to be
withdrawn
during the term of the withdrawal permit.
Such quantities shall
in no case exceed those specified in the applicant's basic permit, I'orm 1481.
If withdrawals are to be made in drmns or barrel lots, the application shall
The district supervisor may approve or
be in multiples of 55 wine gallons.
di. approve the application in whole or in part, according to his findings as to
the legitimate needs of the applicant.
permit. If the application is approved by the district
(D) TVithdratoal
supervisor, he shall issue withdrawal permit on Part II of Form 1485. The
permit shall specify the quantity that may be procure&i during any calendar
month and the total quantity that may be procured during the period for which
the withdrawal permit is issued, The quantity of each formula authorized 1&y
the withdrawal permit shall not exceed the quantity of such formula fixed in the
basic permit, Form 1481. If withdrawals
are to be made in drums or barrels, the permit shall be in multiples of 55 wine gallons. The ivithdrawal
pei. mit shall sp& cify the date when the same shall be availnble for withdrawal
The district supervisor will forward the original copy of the withpurposes.
drawal permit to the permittee and will retai» the duplicate copy for his
files. If any de»nturer or bonded denier named as vendor in the withdrawal
permit is located in another supervisory district, a copy of the withdrawal permit
thereof, will be prepared on the prescribed
and any re»& wals or amendinents
form and transmitted by the district supervisor issuing the same to the district
supervisor of the district from which shipments are to be made.
(1) IV i th rlra i&.u ls an der permit. When the permittee desires to proc» re
specially denatured alcohol, he wi]I forward the original of the with&lrnw-a1
or bonded dealer named therein from ivhom he
permit to the denaturer
desires to procure the specially denatured alcohol. Upon shipment, the de»storer
or bonded dealer will enter the shipment on the withdrawal permit and return
it to the permittee, unless he has been authorized by the permittee to retain
No specially denatured
the permit for the purpose of mnki»g future shipments.
alcohol may be shipped by a vemlor named in the ivithdrawal permit until such
Except as provided in paragraph (e), further
permit is i» his possession.
like shipments may be made under such permit during the term for which it is
issued.
(2) Exception. Withdrnwnls mu. t be so reg»lated by the permittee that he
for during any calendar
will not have on hand, in transit, n»d u»nccounted
month more than the quantity of speciallv den:itured alcohol, plus the quantity
of recovered or restored denature(1 a1cohol, nnd recovered or restored articles
(which are in the form of denatured alcohol) so authorized by his basic
permit, Form 1481: Proniderl, That the district supervisor mny, in his discretion, pursuant to application on Part I of I&'orm 1485, and upon proper showing of necessity therefor, (1) in the case of a s&asonal business, amend the
permit to authorize withdraw nl during any calendar
app1ica»t's withdrawal
month of not to exc&r&l a two months' allow'ance, or (2) issue to the permittee,
permits for a
in lieu of n» n»»ual permit, For&» 1485, one or more withdrawal
specified qunntitv or period subje&4 to the above restrictions as to the maximum

—

—

—

—

—
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quantity that may be withdrawn during any one month, but the total quantity
authorized under (I) and ("i shall not exceed the quantity specified in the
withdrawal permit, Form 1485, to be withdrawn during the period for which
it is issued: Provided further, That such additional withdrawals shall not be
authorized unless the bond of the permittee is in a sufficient penal sum to cover
the increased quantity in addition to the regular withdrazval allowance.
(c) Special permit. Where new permittees qualify within a calendar month
a special withdrawal permit, I&orm 1485, should be issued for the proportionate
alcohol to which the permittee may be
quantity of specially denatured
entitled for the balance of the n&oath, which permit shall be void at the end
of such month and must be at once returned by the permittee to the district
supervisor.
(d) Carrier to be furnished copy of Fern& 1/85. Where the specially denatured alcohol is to be delivered to the manufacturer by a person other than
shall procure from the district supervisor a
the vendor, the manufacturer
certified copy (or copies, if delivery is to be made by more than one carrier),
on the prescribed form, of the withdrawal
permit, Form 1485, issued to him,
and file the same with the delivering carrier's agent at destination.
Applica
tion for such certified copy or copies shall be made by the permittee to the
district supervisor by letter, specifying the name of the delivering carrier.
IVhere such delivering carrier is known at the time Form 1485 is filed, the
application should accompany such form.
(e) Expiration or ternzination of cern&it. Upon expiration of a withdrawal
permit, it shall be returned to the district supervisor for cancellation.
Where
the withdrawal permit is in the possession of a vendor on the date of expiration, such vendor shall return it to the permittee for surrender to the district
Should a basic permit. Form 1481, held by a person to whom withsupervisor.
drawal permit, Fornz 148,&, was issued, be terminated, surrendered, or revoked,
each denaturer or dealer named as vendor in such withdrawal permit, shall,
upon notice from the district supervisor, make no further shipments thereunder,
and if such withdrawal permit is in his possession, he shall return it to the
district supervisor for cancellation.
under uithdrazcal
Q&znntitzp prong&able
pernzits, Form Zt&85. In procuring
specially denatured alcohol the permittee shall deduct the quantity of speciaHy
denatured alcohol, plus the quantity of recovered or restored denatured alcohol,
and recovered or restored articles (which are in the form of denatured alcohol)
on hand, in transit, . and unaccounted
for from the quantity. procurable under
the v;ithdrawal permit during the calendar month, and give his order for an
amount not exceeding the available balance. For this purpose, specially denatured alcohol, recovered or restored denatured alcohol, and recovered or
restored articles (which are in the form of denatured alcohol) shall be deemed
to be unaccounted for when used or disposed of otherwise than as provided
in these regulations.
Iailure on the part of permittees to observe the foregoing
requiren. ents concerning withdrawals
will be regarded as sufficient ground
for citation for revocation of their basic permits.
Ivithdrawal
permits on Form 1477 shall continue in effect, except where
superseded by zz ithdrawal permits on Form 1485, or ~here otherwise terminated
in accordance with present regulations.
A supply of the nezv Forms 148:& will be furnished to district supervisors.
Applications by the United States or govermnental
agency for permit to
procure specially denatured alcohol will hereafter be made on Part I of Form
1486, revised December, 1941, in lieu of Form 1485&.

—

—

—

—

Approved January 15, 19-12.
JOHN L. i &I LLIVAN,
Actir&ff Secretary

GIIy T. IiELVEHING&
Commissioner o f Intenwl Revenue.

of the Treasury.

(Filed with the Division of the Federal Register January 16, 1942, 8.40 p. m. )

[Regs. 3 (Appendix).
RE&'
I 'r.

TITLE

'

'&

I r«N»

3 ( Appendix ) .

1942—14—1105)1
T. D. 5188

—

IXTERNAL REVEX!;E. CIIAI'TER I, PART 182,

r

Amendment

of Appendix

to Regulations

—INDUSTRIAL

ALCOHOL.

No. 3, revised 1938.

TREASURY DEPARTMENT)

OFFICE OF COMAlISSIONER OF INTERNAL REVENCL',

washington, D. C.
and Others Concervred;
Pu! s!&ant to authority in sections 3070(a), 3105 (a), 3124(a) (6), and
3176 ( 6), Internal Revenue Cocle, colnpletely denatured alcohol formula Nos. 12, 13, and 14, as set forth in the Appendix to Regulations
No. 3, approved December 29, 1938 (Appendix to Part 182, Code of
I&"e&1:.ral Regulations) . as amended
by Treasury Decision 5095, approved October 30, 19-)1 [C. B. 1941—2, 355]) are amended to read as

To ?district

Su?&e&"), isors

foll&)!vs:
koRMUI, A No. 12

ev« y 100 gallons of ethyl alcohol of not less than 160' pr«of
4.0 gallons of RT—115 or a compound similar thereto.
1.0 gallon of Dehydrol —0 or a compound similar thereto.
or 1.5 gallons
0.5 gallon of acetaldol (hydroxy-butyraldehyde)
isobutyl lu torre.
1.0 gallou of ln. rose«e.
k'ozMUI. A No. 13.
ir&i

add:
of methyl

To every 100 ga)lons of ethyl alcohol of not less than 160' proof add:
115 or a compound sinrilar thereto.
4.0 gallons of ST—
1.5 gallons of methyl isobutyl ketone.
0.25 gallon of acetaldol (hydroxy-butyraldehvde).
1.0 gallon of kerosene.
FORMULA

rNo.

14.

To every 100 gallons of ethyl alcohol of not less than 160 proof add:
3.0 gallons of Dehydrol-0 or a compound similar th& r& to.
L75 gallons of methyl isobutyl ketoue.
1.5 gallons of kerosene.
GUY l . HELVEBIN&:)

Commissioner

of Interna? Revenue.

Approved April 1, 1942.
JOIIN

L. SULLIVAN)

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register April 2, 1942, 11.47 a. m. )
REGUIMTIONS

TITLE 26

8 (A. ppen&lix)

—INTERNAL
Amendment

REVENUL&'.

1912-9-11007
T. D. 5118

.

—CIIAPTER I, PART 182,—INDUSTRIAL

of Appendix

to Regulatiorrs
TREASURY

ALCOHOL.

No. 3, revised 1938.

D EPAI!TM ENT)

OFFICE OF COMMISSIONER OF INTERNAL REVENUE.

1Vushington) D. C.
Others
Concerned:
To DistrIct Supervtsors and
Pursu;!nt to authority in sections 3070(a) ) 3105 (a), 8124(a) (6),
and 3176(a) ) Ir)terr):rl Revenue Code, the Appendix to Re&)ulations
No, 3, appl'ov«'1 December 29, 1938 (Append!x to Part 182, Code of
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Federal Regulations), is hereby amended by modifying specially denatured alcohol formula No. 27—B and by authorizing a new specially
denatured alcohol formula Xo. 40—A. , as follows:
FORMULA

No. 27—II.

To every 100 gallons of ethyl alcohol of not less than 190' proof add—
1 gallon oil of lavender Qowers U. S. P. or
1 gallon oil of cedar leaf U. S. P. and
100 pounds soft soap U. S. P.
A.
FoRMvr. A No. 40—

To every 100 gallons of ethyl alcohol of not less than 190' proof add—
5 pounds sucrose octa acetate and
Ig gallon denaturing grade tertiary butyl alcohol.
NORMAN

D. CANN,

Acting Coram& sioner of Internal Revenue.
Approved February 28, 1942.
JOHN

L. SUILIVAN,

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register February 24, 1942, 11.35 a. m. )

INTERNAL REVENUE CODE.
REGULATIONS

TITLE 26

DISTILLED SPIRITS.

4.

—INTERNAL

REVENUE.

PRODUCTION

—CHAPTER

1942-19—11085
T. D. 5144

I, SUBCHAPTER C, PART
OF DISTILLED SPIRITS.

Amending

lsa—

Regulations 4.

TREASURT DEPARTMENT)
OFFICE OF COMMISSIONER OI' INTERNAL REvENUE,
tl ashington, D. C.
District Super. 'I'aors, Collectors of Internal Itevenue, and Others
('oncerII ed:
1. The Aet of April 8, 1942 (Public law 519. Seventy-seventh Congress), provides in part as folloivs:

'I'o

That section 2901 of the Internal
to read as follows:
" SEC. 2901. LOSS ALLOWANCES.

Revenue

Code, as aInended,

is

amended

"(a)

LEAKAGE oR EvAPGKATIGN.

—

"(b) Loss. The Commissioner of Internal Revenue may, under regulations to be prescribed by him and approved by the Secretary oi' the
Treasury, abate any internal-revenue taxes accruing on distilled spirits
if he shall find that—
"(1) The distilled spirits were not stolen or intentionally destroyed
but were lost, otherwise than by leakage or evaporation, while on the
pretnises of a registered distillery, during or after production and
prior to deposit in an internal revenue bonded Ivarehouse.

"(5) The distilled spirits were lost by theft from the premises
of a registered distillery, or while being transferred between buildings, constituting the same internal revenue bonded warehouse, or
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while b&. ing transferred by common carrier to an internal revenue
bonded warehouse off such registered distillery premises, or while
being transferred by a common carrier between internal revenue
bonded warehouses, and that such loss did not occur as the result
oi' connivance, collusion, fraud, or negligence on the part of the clistiller, omner, consignor, consignee, bailee, or carrier, or the emplovces
of any of them.

"(8) The distilled spirits mere unfit for use for beverage purposes
and were voluntarily destroyed by the distiller, the vvarehouseman,
or the proprietor of the bonded winery premises, pursuant to the
written permission of the Commissioner in each case and under
regulations which the Commissioner, with the approval of the Secretary, is hereby authorized to promulgate.
"(c) REFuNn oF TAx. When, in any case to which subsection (a)
or (b) applies, the tax is paid subsequent to the loss or destruction, as
the case may be, of the spirits, the Commissioner mav, under regulations prescribed by him with the approval of the Secretary, refund such

—

tax.

—

"(d) INsuRANOE CovERAGE. The abatement or refund of taxes provided for by subsections (b) and (c) shall only be allowed to the extent
that the claimant is not indemnified against or recompensed for such

loss.

—

"(e) TrwNRFER oF DvrcEs. For transfer of powers and duties of Commissioner and his agents, see section 3170."
SFO. 2. Section 2601 (a), (b), (c), and (d), as amended by this Act,
shall apply to any claim for taxes which may accrue after the elate of
enactment of this Act. Claims for taxes or tax penalties that accrued
on or before the date of enactment of this Act shall be subject to sectiou
2001 of the Internal Revenue Code as it existed prior to its amendment
by this Act. Nothing in section 2cJ01, as hereby amended, shall be construed as in any manner limiting or restricting the provisions of part
II, subchapter C, chapter 26, of the Intern 6 Revenue Code.

2. Pursuant to the above provisions of law and sections 8170 and
8176, Internal Revenue Code, Regulations 4 (26 CIc R, Part 183) are
amended in these respects:
8. Section 188.8(rf, ) is revoked.
4. Sections 188.243, 188.324, 183.325, 188.841, 183.842, 183.843.
188,844, 188.846, 188.850, 188.852, and 188.859 are amended to read as
follows:

—

SEc. 183.243. Losses of dist(llcctea. Tax will be collected on all lossc's of such
distillates, while on the premises of a registered distillery during or after production aud prior to destruction or removal for denaturation, unless the same are
shown to have occurred otherwise than by leakage or evaporation, or bv theft
without connivance, collusion, fraud, or negligence on the part of the distiller
or owner, or the employees of either of them. Xo allowance can be made for
losses of such distillates occurring during transportation to the denaturiug plant.
The liability of the distiller to tax on such distillates removed for denaturation
(Secs.
shall continue until they have been deposited in the denaturing plant.
2901, 2016, 3176, I. R. C. )
SEc. 183.324. Examination of pacl;ccgcs at coarchoccse. The storekeeper-gauger
at the warehouse will examine the shipment upon its arrival. Where packages of
spirits are received bearing evidence of having sustained losses in transit, the
the
mill observe the following procedure in examiniug
storekeeper-gauger
packages:
(1) Weigh and proof each barrel which appears to have sustained a loss bv
theft, accident, or otherwise than by leakage or evaporation mhile in transit;
(2) Examine the condition of the cooperage of each such package;
(3) b;ote on the Form l, i20 the serial number, weight, and tax-gallon contents
of each barrel so regauged, the coudition of the cooperage and whether, in the
c~inion of the ofiicer, the loss of the spirits occurred while the package mas in
transit, and mhether such loss mas occasioned by theft, accident, leakage, evaporatiou, or any other cause. (Secs. 2818. 2883, 2001, 31c6, I. R. C. )

—
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—

SEc. 188.825. Eaamination of tank car at Ivarehouse. Where the examination
of a railroad tank car of spirits upon arrival at the warehouse reveals evidence
of loss by theft, accident, or otherwise than by leakage or evaporation, the storekeeper-gauger will ascertain the quantity by regauging the contents, and will
make a report of his examination and re "auge on Form 1520 similar to that
required in the case of packages regauged. The spirits may be removed from the
tank car for regauging, but upon completion of such regauge, the spirits will be
immediately run back into the tank car, and such tank car seal-locked pending
tax-payment or transfer to another bonded warehouse.
The transfer of spirits
from a tank car for regauging, and the return thereof, shall be under the
immediate supervision of the storekeeper-gauger.
(Secs. 2888, 2901, 8176, I, R. C. )
ARTICLE

—LOSSES

XXV.

SPIRITS WHILE
DISTILLERY.

OF DISTILLED

—

ON

PREMISES OF R REGISTERED

SEO. 183.841. Loss Dy theft.
The tax on distilled spirits lost by theft from the
premises of a registered distillery, not occurring as the result of connivance,
collusion, fraud, or negligence on the part of the distiller or owner, or the
employees of either of them, may be remitted to the extent the claimant is not
indemnified against or recompensed for such tax. (Secs. 2901, 3176, I. R. C. )
SEc. 183.842. Losses except htf theft. The tax on distilled spirits which are
not stolen or intentionally destroyed, but are lost otherwise than by leakage or
evaporation, while on the premises of a registered distillery, during or after
production and prior to deposit in an internal reveuue bonded warehouse, may
be remitted to the extent the claimant is not indemnifired against or recompensed
for such tax. (Secs. 2901, 3176, I. R. C. )
SEo. 183.848. Claims for losses. Forms have not been prescribed for use in
presenting claims for remission of tax. Such claims may be made on letter or
legal size paper, in duplicate, and shall set forth, under oath, the following

—

—

information:
(1) The name of the distiller and the registry number and location of the
distillery;
(2) The serial numbers of the receiving cisterns or other containers from
which the spirits were lost;
(8) The quantity of spirits lost from each cistern or other container, and
the total quantity of spirits covered by the claim;
(4) The total amount of tax for which the claim is filed;
(5) The date of the loss or if such date is not known, the date on which
the loss was discovered, and the cause and nature thereof, together with all
the facts surrounding the loss;
(6) Whether the loss was due to theft, accident, or otherwise than by leakage
or evaporation;
(7) If lost by theft, the facts showing that the loss did not occur as the
result of connivance, collusion, fraud, or negligence on the part of the distiller
or owner, or the employees of either of them;
(8) Whether the claimant is indemnified or recompensed for the tax, and if
so, the amount and nature of such indemnity or recompense.
The actual value
of the spirits, less the tax, must be stated explicitly, and certified copies of all
policies of insurance or other documents of indemnity covering the spirits must
be furnished.
(Secs. 2901, 8176, I. R. C. )
SEo. 183.844. Sspportinp statements.
Claims for remission of tax on spirits
lost by theft, accident, or otherwise than by leakage or evaporation, while on
the premises of a registered distillery, must be supported by afiidavits of persons having personal knowledge of the loss. (Secs, 2901, 8176, I. R. C. )
SEO. 188.846. Report of losses. Losses of distilled spirits by theft, accident,
or otherwise than by leakage or evaporation must be reported to the district
supervisor by the distiller immediately after the losses are discovered.
Where
losses of spirits occur or are discovered while a Government offlcer is on duty,
the officer will immediatelv make a full report of the loss to the district supervisor. The officer's report should set out the nature, cause, and extent of the
loss in sufficient detail to bring out all the known material facts and circumstances surrounding the loss. The condition of each cistern or other container
from which loss has been sustained, and the quantity lost therefrom, should
be reported by the officer. (Sec. 8176, I. R. C. )
SEc. 188.850. Supervisor's account. The district supervisor will make appropriate entry in his account, Form 1514 Supplemental, of losses occurring in the
distillerv cistern room. Where a claim for remission of tax on distilled spirits

—

—

—
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lost after deposit in the cistern room is allowed, the district
will
take credit for the allowance in his bonded spirits account, Formsupervisor
1514 Supplemental, upon receipt ot notice from the Commissioner of the allowance.
(Sec.
3176, I. R C. )
SEO. 183.852. S'iorelceeper-gauger tp report deficiencies.
The storekeeper-gauger,
upon completion of his monthly report, Form 1592, will compare the calculated
yield for that month with the actual production.
He will give a complete statement on such form under "Special Operations or Conditions" in respect to any
material deficiency in the calculated production or any loss of beer or spirits.
(Sec. 8176, I. R. C. )
SEc. 188.859. Claim for remission. Where the distiller claims, pursuant to
notice of proposed assessment, that the spirits produced and not accounted for
were actually lost by theft, accident, or otherwise than by leakage or evaporation
in the process of manufacture or distillation, he will apply for remission of the
tax on such spirits in accordance with the provisions of Article XXV. (Secs.
28-)7, 2901, 8176, I. R. C. )

—

—

5, The following new article and sections are added:
ARTIoLE

XLII.—
VoLUNTARY

—

DE8TRIIOTIoN ov SPIRIT8.

Ssc. 183,448, General. Distilled spirits in a registered distillery, which are
found by the Commissioner to be unfit for use for beverage purposes, may be
voluntarily destroyed without payment of tax by the distiller in accordance with
the procedure hereinafter set forth. (Secs. 2901, 8176, I. R. C. )
SEc. 188.449. Applicatipn.
The distiller will make written application to the
district supervisor of the district in which the distillery is located for permission
to destroy such spirits. The application shall specify the kind and approximate
quantity in wine gallons and proof gallons of such distilled spirits; the name,
address, and registered distillery number of the distiller; the date of distillation;
the serial numbers of the vessels or other receptacles in which such spirits are
contained; and a statement showing the condition of the spirits which renders
them unfit for beverage purposes.
(Secs. 2901, 3176, I. R. C. )
SEO. 188.450. Action by supervisor.
Upon receipt of such application, the district supervisor will require an inspection to be made of the spirits by the
storekeeper-gauger to determine the correctness of the application and to procure
a 1-pint sample, or if deemed iidvisable, a 1-quart sample, from each tank or
other receptacle for submission to the district chemist for analysis to determine
whether the spirits are unfit for beverage purposes.
The spirits will be retained
under Government lock, pending analysis of the sample and action on the application. The bottle containing the sample will be labeled in such manner as will
readily identify the spirits, The samples will be forwarded to the district
chemist at the expense of the distiller.
The district chemist v:ill analyze the
samples and furnish a report of such analysis to the district supervisor.
The
unused portion of the samples will be retained by the district chemist for further
examination, if necessary.
The district supervisor will forward the application
of the distiller, a copy of the storekeeper-gauger's
report, and a copy of the
district chemist's report of analysis to the Commissioner with his recommendation.
(Secs. 2901, 8170, 8176, I. R. C. )
SEO. 188.451. Action by Comnzissioner.
(a) Unfit for beverage purposes.
If the Commissioner finds that the spirits are unfit for beverage purposes, he will
authorize the district supervisor to permit such spirits to be destroyed by the
distiller under the supervision of the storekeeper-gauger.
(b) Fit fpr beverage purposes. If the Commissioner finds that the spirits
are fit for beverage purposes, he will disapprove the application and notify the
district supervisor of such disapproval.
The district supervisor will thereupon
inform the distiller that the spirits have been determined to be fit for beverage
purposes and that they may not be destroved without payment of tax. (Secs.
2901, 3170, 8176, I. R. C. )
Spirits authorized to be destroyed will be gauged
SEO. 183.452. Destrzzctzon.
and reported for that purpose on Form 1520, in tripliby the storekeeper-gauger
F&&Rowing such gauge, the spirits may be destroyed under the immediate
supervision of the storekeeper-gauger
by running the same into the sewer or
The storekeeper-gauger
will then certify to such
by pther silitable means.
the
Form
15&20,
return
on
one
destruction
copy of the form to the distiller, retain
and
his
files,
forward
for
one
to
the district supervisor.
&&ne cppv
copy
EIe will
take appropriate credit for the spirits so destroyed at a special line in Part 5,

—

—

—

—

—

—
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I'orm 1592, if the spirits are unfinished, or in Part 7, Form 1592, and in Part 2,
Form 1513 Supplemental, if the spirits have been deposited in the cistern room.
The district supervisor will take appropriate credit for the spirits, if deposited
in the cistern room, at a special line on Form 1514 Supplemental.
(Secs. 2901,
8170, 3170, I. R. C. )
Szc. 188.453. Prior losses. Any claims for remission or refund of the tax on
spirits lost prior to April 9, 1942, shall be subject to the provisions of section
2901 of the Internal Revenue Code and of these regulations as they existed prior
to that date.
GUY T. HELVERING,

—

Commissioner

of Internal Revenue.

Approved April 30, 1942.
JOHN

L. SULLIVAN&

Acting Secretary of the Treasury.
(I'iled with the Division of the Federal Register May 1, 1942, 5.04 p. m. )
REGULATIONS 4

TITLE

(Alcohol),

27—
INTONICATING

ARTICLE

VI.

CEIAPTER
LIQUORS. —

ADVERTISING

Advertisement

1942-20-11100

T. D. 5150

I, PART

LABELING
4, —

AND

OF IVINE,

of alcoholic content of wine.
TREASURY DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERNAL REVENUE&
)] ashi ngton, D. C., 3fay 18, 19+t8.

To District Supervisors and Others Concerned:
1. By virtue of and pursuant to the provisions of section 5(f) of
the Federal Alcohol Administration Act, as amended by the Act of
April 20, 1942, Public law 526; section 3170 of the Internal Revenue
("ode (53 Stat. , part 1), and section 161 of the Revised Statutes
(U. S. C., Title 5, section 22), Regulations No. 4, Relating to the
Labeling and Advertising of Wine (27 C. F. R. , part 4), are amended,
effective on the date of filing hereof with the Division of the Federal
Register, as follows:
2. Subsection (c), section 62, Article VI (section 4.62(c), Title 27,
C. F. R. ), is hereby revoked.
3. Subparagraph (8) of subsection (e), section 64, Article VI (section 4.64(a) (8), Title 27, C. F. R. 1938 Supp. ), is amended to read as
follows:
(8) Any statement, desigu, device, or representation which relates to alcoholic

content, or Ivhieh tends to create the impression that the svine has been fortified,
or contains distilled spirits, or has intoxicating qualities, except that a statement
of composition, if required to appear as a de. i nation of u product not defined
in Article II of these regulations, may include a reference to the type of distilled
spirits employed therein.
Commissioner
STEW A RT BERI& SHIRE)

Approved
GUY

Deputy Conwnissioner
~lay 13, 1942.

of Internal Revenue.

T. HELVERING,

of Internal Revenue.
JoIIN L. SUI, I.IvAN,
4cting Secretary of the Treasury.
(Filed with the Division of the Federal Register lifay 15, 104'2, 10.50 a. m. )

[Regs. 5.
REGvLATIo&Ns

TITLE 26

1942—19—11086
T. D. 5142

5.

—INTERNAL

—CIIAPTER

REVENI. E.

I, SVB&.'IIAPTFR

PRODI'&.'Tio&x OF BRANDY.

C, PART

—

184.

5.
TRE rsI. I&Y DEPARTwIEXT&
OFFIcE oF (.0AIMIssIoxER QF INTEI&xAI. REYE&LE.
$Ãashington, D. C.
Amending

Regulations

To District Sttpervisors, Collectors of Internal Revenne, and Others
Concerned:
1. The Act of April 8, 1942 (Public law 519, Seventy-seventh Con«ress), provides in part as follovvs:
That section 2"01 of the Internal
to read as follows:
"SEC. 2901. LOSS ALLOWANCES.

amended

(a) I.KAEAGK

OR

Revenue

Code,

as amended,

is

EVAP0BATION.

—

" (b) Loss. The Commissioner of Ir&rernal Revenue may, under regulations to be prescribed by him and r&1&proved by the Secretary of the
Treasury, abate any internal-revenue
t &xes accruing on distilled spirits
if he shall find that—
" (1) The distilled spirits were not stolen or intentionally destroyed but were lost, otherwise than by leakage or evaporation,
while on the premises of a registered distillery, during or after
production and prior to deposit in an internal revenue bonded
warehouse.

" (5) The distilled spirits mere lost by theft from the premix«s
of a registered distillery, or while heing transferred between buildings, constituting the same in(err&;rl revenue bonded warehouse, or
while heing iransferred by common carrier to an internal revenue
bonded warehouse off such registered distillery premises, or ivhile
being transferre&l by a corrunon carrier between internal revenue
bonded warehouses, and that such loss did not occur as the res&rlt
of connivance, collusion, fraud, or negligen&e on the part of the
distiller, owrrer, consignor, consignee, bailee, or «;&rrier, or the
employees of any of them.

t

"(8) The

distilled spirits mere unfit for use for beverage purdestroyed by the distiller, the mareposes and mere voluntarily
hous& man, or the proprietor of the bonded winery premises, pursuant
to the written permission of the Commissioner in each case and
under regulations whi&. h the Commissioner, with the approval of
the Secretary, is hereby authorized to promulgate.
"(c) REFvNn oF TAx. Ivhen, in any case to which subsectiou (a)
or (b) applies, the tax is paid subsequent to the loss or destruction, ;rs
the case may be, of the spirits, the Commissioner may, under regulations prescribed bv him with the approval of the Secretary, refund
such tax.
" (d) IN8URANcE CGVERAGK. 'The abatement or refund of taxes provided for by subsections (b) and (c) shall only be allomed to the extent
the claimant is not indemnified against or recompensed for su«h
loss.
" (e~ T&,AN r Ea OF DvnEs. For transfer of pomers and duties of
"
Conmr. . . ior er and his agents, see section 3110.
and
2901
as amended by this Act,
Section
(a),
(c),
(d),
(b),
SKC. 2.
slrall apply to any el&rim for taxes mhich m&ry accrue after the date of
en;rctmcnt of &his Act. Claims for taxes or tax penalties that accrued
or before the date of enactmerrt of this Art shall be subject to section
«)01 of the Intern;rl Revenue Code as it existed prior to its amendr»ent
by this A&'t. Nothing in section 2901, as hereby amended, shall be construed as in any manner limiting or restricting the provisions of part
II, subchapter C. chap&er 26, of the Internal Revenue Code.

—

—

—
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2. Pursuant to the above provisions of law and sections 8170 and
8176, Internal Revenue Code, Regulations 5 (26 CFR, Part 184) are
amended in these respects:
3. Section 184.8(b) is revoked.
4. Section 184.229, 184.825, 184.826, 184.857, 184.358, 184.o59, 184.360,
184.361, 184.863, and 184.875 are amended to read as follows:

—

SEC. 184.229. Losses of disttllatea
Tax will be collected on all losses of such
distillates, while on the premises of a registered distillery during or after production and prior to destruction or removal for denaturation, unless the same are
shown to have occurred otherwise than by leakage or evaporation, or by theft
without connivance, collusion, fraud, or negligence on the part of the distiller or
owner, or the employees of either of them. No allowance can be made for losses
of such distillates occurring during transportation to the denaturing plant. The
liability of the distiller to tax on such distillates removed for denaturation shall
continue until they have been deposited in the denaturing plant.
(Secs. 2901,
2916, 3176, I. R. C. )
The storekeeper-gauger
SEO. 184.325. Eaamination
of packages at toarehouse.
at the warehouse will examine the shipment upon its arrival. Where packages
of brandy are received bearing evidence of having sustained losses in transit,
the storekeeper-gauger
will observe the following procedure in examining the

—

packages:

(1) Weigh and proof each barrel which appears to have sustained a loss by
theft, accident, or otherwise than by leakage or evaporation while in transit;
(2) Examine the condition of the cooperage of each such package;
(3) Note on the Form 1520 the serial number, weight, and tax-gallon contents
of each barrel so regauged, the condition of the cooperage and whether, in the
opinion of the officer, the loss of spirits occurred while the package was in
transit, and whether such loss was occasioned by theft, accident, leakage, evaporation, or any other cause. (Secs. 2878, 2883, 2901, 3176, I. R. C. )
SEO. 184.326. Examination of tank ear at warehouse.
Where the examination
of a railroad tanl- car of brandy upon its arrival at the warehouse reveals evidence of loss by theft, accident, or otherwise than by leakage or evaporatiou,
the storekeeper-gauger
will ascertain the quantity by regauging the contents,
and will make a report of his examination and regauge on Form 1520 similar to
that required in the case of packages regauged. The brandy may be removed
from the tank car for regauging, but upon completion of such regauge, the
brandy will be immediately run back into the tank car, and such tank car seallocked pending tax-payment or transfer to another bonded warehouse.
The
transfer of brandv from a tanl» car for regauging, and the return thereof, shall
be under the immediate supervision of the storekeeper-gauger.
(Secs. 2878, 2883,
2901, 3176. I. R. C. )
SEc. 184.357. No allan, 'ance provided.
No allowance»'an be made under section
2901, Internal Revenue Code, as amended, or any other provision of law, for losses
of brandy by leakage or evaporation from receiving tanks in the distillery or from
storage tanks in the brandy deposit room, and the tax must be paid on all such
losses: Proi lded, howecer, That where there is a deficiency of not over one-half
of 1 per cent on such tanks, the same will be ascribed to variation in gauge, in
the absence of evidence to the contrary, and no tax will be collected thereon.
(Sec. 3176, I. R. C. )

—

—

LOSSES BY THEE»

OR

OTHERWISE TIIAN BY LEAKAGE OR EVAPORATION.

—

SEc. 184.358. Losses btt theft. The tax on brandy lost by theft from the premises of a fruit distillery, not occurring as the result of connivance, collusion, fraud,
or negligence on the part of the distiller or owner, or the employees of either of
them, may be remitted to the extent the claimant is not indemnified against or
recompensed for such tax. (Secs. 2901, 3176, I. R. C. )
SEC. 184.359. Losses except by theft. The tax on brandy which is not stolen or
intentionally destroyed, but which is lost otherwise than by leakage or evaporation, while on the premises of a fruit distillery, during or after production and
prior to deposit in an internal revenue bonded warehouse, may be remitted to the
extent that the claimant is not indemnified against or recompensed for such tax.
(Secs. 2901, 3176, I. R. C, )
SEC. 184.360. Clain~ for losses. Forms have not been prescribed for use in presenting claims for remission of tax. Such claims may be made on letter or legal
size paper, in duplicate, and shall set forth, under oath, the following information:

—

—
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(1)
( ) The name of the distiller and the registry number and location of the
distillery;
(2)! 'he serial numbers of the receiving cisterns or other containers from
which the spirits were lost;
(8) The quantity of spirits lost from each cistern or other container and the
total quantity of spirits covered by the claim;
(4) The total amount of tax for which the claim is filed;
(5) The date of loss or if such date is not known, the date on which the loss
was discovered, and the cause and nature thereof, together with all the facts
surrounding the loss;
(6) Whether the loss was due to theft, accident, or otherwise than by le;&kage
or evaporation;
(7) If lost by theft, the facts showing that the loss did not occur as the result
of connivance, collusion, fraud, or negligence on the part of the distiller or owner,
or the employees of either of them;
(8) Whether the claimant is indemnified against or recompensed for the tax,
and if so, the amount and nature of such indemnity or recompense.
The actual
value of the spirits, less the tax, must be stated explicitly, and certified copies of
ali policies of insurance or the documents of indemnity covering the spirits must
be furnished.
(Secs. 2901, 8170, I. R. C. )
SEc. 184.361. Supporting statements; —Claims for losses of brandy by theft,
accident, or otherwise than by leakage or evaporation, while on the premises
of the distillery, must be supported by affidavits of persons having personal
knowledge of the loss. (Secs. 2901, 3176, I. R. C. )
SEo. 184.803. Report of losses. Losses of brandy by theft, accident, or othervvise than by leakage or evaporation must be reported to the district supervisor
after the losses are discovered. Where losses of
by the distiller imme'diately
brandy occur or are discovered while a Government officer is on duty, the officer
will immediately make a full report of the loss to the district supervisor.
'I'he
officer's report should set out the nature, cause, and extent of the loss in sufficient detail to bring out all the known material facts and circumstances
surrounding the loss. The condition of each cistern or other contniner from which
loss has been sustained, and the quantity lost therefrom, should be reported
i&y the oihcet.
(Sec. 8170, I. R. C. )
Src. 184.875. Claim, for remission. Where the distiller claims, pursuant to
notice of proposed assessment, that the spirits produced and not accounted for
were actually lost by theft, accident, or otherwise thon by leaknge or evaporation in the process of manufacture or distillation, he will apply for remission
of the tax on such spirits in accordance with the provisions of Article XXVI.
(Secs. 2847, 2901, 3176, I. R. C. )
5. The following new article and sections are added:

!

—

—

ARTICLE

—VoLUNTsRY

XLIV.

—

DESTRVCTION OP BRANDv.

Snc. 184.462. general. Brandy in a fruit distillery, which is found by the
Commissioner to be unfit for use for beverage purposes, may be voluntarily
destroyed without pnyn&ent of tax by the distiller in accordance with the
procedure hereinafter set forth. (Secs. 2901, 8170, I. R. C. )
Src. 184.463. Application. The distiller will make written application to the
district supervisor of the district in which the distillery is located for permission
to destroy such brandy. The application shall specify the kind and approximate
quantity in wine gallons and proof gallons of such spirits; the name, address,
and registered distillery number of the distiller; the date of distillation; the
serial numbers of the vessels or other receptacles in which such spirits are
contained; and a statement showing the condition of the spirits which renders
them unfit for beverage purposes.
(Secs. 2901, 3170, I. R. C. )
Sec. 184.404. Action by supermtso&. . lkpon receipt of such application, the district supervisor will require an inspection to be made of the spirits by the storekeeper-ganger to determine the correctness of the application and to procure a
1-pint sample, or if deemed ndvisable, a 1-quart sample, from each tank or otherto the district chemist for nnalysis to determine
recek, cncle for submission
whether the spirits nre unfi fot beverage purposes.
The brandy. shall be retained under Government lock, pending analysis of the snmple and action on the
The bottle containing the sample will be labeled in such manner
application.
as will readily identify the spirits. The snmples will be forwarded to the district
chemist at the expense of the distiller. The district chemist will analyze the
The
samples nnd furnish a report of such analysis to the district supervisor.
unused portion of the samples will be retained by the district chemist for further

—

—
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examination, if necessary. The district supervisor will forward the application
of the distiller, a copy of the storekeeper-gauger's report, and a copy of the district chemist's report of analysis to the Commissioner with his recommendatjon.
(Secs. 2901, 3170, 3176, I. R. C. )
SEc. 184.465. Action bp Commissioner.
(a) Unftt for beverage purposes. If
the Commissioner finds that the brandy is unfit for beverage purposes, he mfil
authoriz
the district supei visor to permit such spirits to be destroyed by the
"er.
distiller under the supervision of the storel«'eyer-gau
(b) Fit for beverage purposes. If the Commissioner finds that the brandy is
fit for beverage purposes, he will disapprove the application and notify the district supervisor of such disapproval. The district supervisor mill thereupon inform the distiller that the brandy has been determined to be tit for beverage purposes and that it may not be destroyed without payment of tax. (Secs. 2901,
3170, 3176, I. R. C. )
Brandy authorized to be destroyed mill be gauged
SEc. 184.466. Destruction.
bv the storekeeper. gauger and reported for that purpose on Form 1520, in
Following such gauge, the spirits may be destroyed under the
quadruplicate.
immediate supervision of the storel-eeper-gauger
by running the same in'o the
sewer or by other suitable means. The storel-eepcr-g;iuger mill then certify to
such destruction on the Form 1520, return one copy of the form to the distiller,
retain one copy for his file, and forward one copy to the district supervisor. The
distiller will tal-e appropriate credit for the spirits so destroyed at a special line
on Form 15. The district supervisor mill take appropriate credit for such spirits
at a special line on Form 412. (Secs. 2901, 3170, 3176, I. R. C. )
SEc. 184.467. Prior tosses. Any claims for remission or refund of the tax on
brandy lost prior to April 9, 1942, shall be subject to the yrovisions of section
29.'1 of the Internal Revenue Code aud of these regulationP as they existed prior
to tliat date.
GUY T. HEI, vERING,

—

—

—

—

—

of Interna/ Eeventte.

Cornrniesioner

Approved April 80, 1942.
JOIIN

L. SULLIvAN,

Acting Secretartj of the Treasttry.
(Ii'iled with the Division of the Federal Register May 1, 1942, 5.03 p. m. )
REGULATIONS

TITLE

2G

1942-19-11091
T. D. 5145

5.

—INTERNAL

REVENUE.

—

—

CHAPTER I, SVBCHAPTElt C, PART 184.
PRODUCTION OF BRANDY.

Amending

Regulations

5.

TREASURY DEPARTMENT,

OFFICE OF CoMMISSIONER OF INTERNAL REvENUE,
TVashingtoni D.

To District Sttpervisors and Others Concernedt
1. The Act of April 20, 1942 (Public law 526, Seventy-seventh
gress), provides in part as follows:
(f) That section 2825 of the Internal Revenue Code is amended

C.
Con-

bV

after the word "yampaws", and before the word "persimmons", wheie they first appear in such section, a comma and the
mords "papavas, cantaloups
and by inserting after the words "pear
mine ", wherever they appear, a comma and the following: "pawpaw
inserting

";

mine, pal&aya mine, pineapple wine, cantaloup wine"; and by inserting
after the words "pear brandy" a comma and the following "pawpaw
brandy, papava brandy, pineapple brandy, cantaloup brandy.

"

2. Pursuant to the above provisions of laiv, and section 8176, Internal
Revemie Code, sections 184.165, 184, 166, and 184.8M of Regulations 5
(26 CI'R, Part 184) are amended to read as follovvs:

—

SEc. 184.16i. Kinds of materials.
Distillers operating under these regulations
manufacture
brandy exclusively from apples, peaches, grapes, oranges,

must
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pears. pirieapples, apricots, berries, plums, pawpaws, papayas, eantaloups, persimmons, pruries, figs, cherries, dates, or citrus fruits (except lemons and limes),
or from residues or products of such fruits and berries, or from grape wine,
citrus-fruit wine, peach wine, cherry wine, berry wine, apricot wine, plum wine,
prune wine, pear wine, pawpaw wine, papaya wiiie, pineapple wine, cantaloup
wine, or apple wine, in the manufacture of which artificial sweeteniiig mny have
been used, or from the fruit pc&i~ace residuum of such grape wine, or from grape
cheese where not more than 500 gallons of a sugar solution made from cnne,
beet, starch, or corn sugar, 0o per cent pure, and having a saccharine strength of
not to exceed 10 per cent, is added to not less than 500 gallons (10 barrels) of
ruch cheese. (Secs. 2825, 8176, I. R. C. )
Szc. 184. 1G6. Kinds of b&randies for fortification of mine. The kinds of brandies
that may be produced for the fortification of wine are those mnde exclusively
from grapes, citrus fruits (except lemons and limes), peaches, rh rries, berrie&
apricots, paw7iaws, papayas, cantnloups, pineapples, prunes, plums, pears. or
apples, or from the products or the residues of such fiuits and berries, or from
grape wine, cantaloup wine, citrus-fruit wine, peach wine, pawpaw wine, pnp:iyn
wine, pineapple wine, cherry wine, berry wine, apricot wine, prune wine, plum
wine, penr wine, or apple wine, in the m inufacture of which artificinl sweetening
may have been used under the limitations prescribed in Article XVI of Regulations No. 7, "Relative to the Production, Fortification, Tax-Pavment, Etc., of
Wine, " as amended (2G CI'R, Part 178), or the fruit pomace residuum of such
grape wine. Brandy mny not be produced from grape cheese and a sugar solution
for the fortification of wine. (S"cs. 2825, 3032, 3170, I. It. C. )
Svc. 184.385. Kinds=The kinds of brandies that miry be removed for the fortificatio of wine are grnpe brandy, citrus-fruit brandy, peach brandy, cherry
biandy, berrv brandy, apricot brandy, prune brandy, plum brandy, pear brni;dy,
pnwpaw brandy, pnpaya brnndy, pineapple brandy, eantaloup brnndy, and apple
brandy, produced in accordance with the provisions of section 184.100. &No
brandy producrd otherwise thon as specified in such section mny be removed for
fortification. Brandy produced from grope cheese nnd a sugar solution mny not
(Secs. 8031(a), 3033, 31&6, I. R. C. )
be removed for the fortification of wine.

—

C~UY

Covnrrcissioner

T. HELVERING&

of Internal

Revenue.

May 6, 1942.

Approved
JOIIN

L. SULLIVAN,

Actincf Secretary of the Treasury.
(Filed with the Division of the Federal Register Mny 7, 1012, 3.41 p. m. )
REGULATIONS 7, PARAGRAPEIS 291& 293 295 296& 296 (a)
878.
296 (b), 297& 298, 299, 800& 301, 873—

1942—18—11079
T. D. 5139

—

—

INTERNAL REVEVUE. CIIAPTER I. SUBCHAPTER C, PART
PRODUCTION, FORTIFICATION, TAX-PAYMEVT, ETC., OF WINE.

TITLE 20

Amending

Regulations

—

178.

No. 7.

TREASURY DEPARTMENT,

OFFICE OF CO'rI;rIISSIONER OF INTERNAL REVENUE,

[Vashirr&7ton, D. C.
I'o District, Supervisors, Collectors of Internal Revenue and Others
Concerned:
1. The Act of April 8, 1942 (Public law 519, Seventy-seventh Congress), provides in part as follows:

That section 2901 of the Internal
to rend ns follows;
" Ssc. 2901. I.oss ALLowArrcxs.

Revenue

Code, as amended,

is

amended

—

"(b) Loss. Tile Commissioner of Internnl Revenue mny, tmder regulations to be prescribed by him and approved by the Secretary of the

Regs. 7, Pars. 291, etc. ]
Treasury, abate any internal-revenue
if he shall find that—

taxes accruing on distilled spirits

"(4) The distilled spirits were withdrawn for use in the fortification of sweet wines and were not stolen or intentionally destroyed
but were lost, otherwise than by leakage or evaporation, prior to
such use while being transferred to, or while stored in, the fortifving
room on the bouded winery premises.

"(7) The distilled spirits mere withdravvn for use in the fortification of sweet wines and were lost by theft prior to such use
while being transferred to, or while stored iu, the fortifying room
on the bonded winery premises, and that such loss rlid not occur
as the result of connivance, collusiou, fraud, or negligence on the
part of the distiller, omner, consignor, consignee, bailee, or carrier, or the employees of any of them.
"(6) The distilled spirits mere unfit for use for beverage purposes and were voluntarily destroyed by the distiller, the warehouseman, or the proprietor of the bonded wiuery premises, purin each
suant to the written permission of the Commissioner
case and under regulations which the Commissioner, with the
approval of the Secretary, is hereby authorized to promulgate.
"(c) REFONn OE TAx. When, in any case to which subsection (a)
or (b) applies, the tax is paid subsequent to the loss or destruction,
as the case may be, of the spirits, the Commissioner may, under regulations prescribed by him with the approval of the Secretary, refund
such tax.
'(d) IEBERAKOE CGYFBLAGE. The abatement or refund of taxes provided for by subsections (b) and (c) shall only be allowed to the extent that the claimant is not indemnified against or recompensed for
such loss.
"(e) TRAriBFER OF DuTIKB. For transfer of powers and duties of
Commissioner and his agents, see section 9170."
SEO. 2. Section 2901 (a), (b), (c), and (d), as amended by this
Act, shall apply to any claim for taxes which may accrue after the
date of enactment of this Aet. Claims for taxes or tax penalties that
accrued on or before the date of enactment of this Act shall be subject to section 2901 of the Internal Revenue Code as it existed prior
to its amendment by this Act. Nothing in section 2901, as hereby
amended, shall be construed as in any manner limiting or restricting
the provisions of part II, subchapter C, chapter 26, of the Internal
Revenue Cocle.

—

—
—

2. Pursuant to the above provisions of law and sect', ons 3031(b),
3170, and 3176, Internal Revenue Code, Regulations No. 7 (26 CFR,
Part, 178) are amended in these respects:
3. Paragraphs 296a, 2965, 298, and 299 (sections 178.296a, 178.296b,
178.298, and 178.299, 26 CFR) are revoked.
4. Paragraphs 291, 293, 295, 296, 297, 300, and 301 (sections 178.291,
178.293, 178.295, 178.296. 178.297, 178.300, and 178.301, 26 CFR) are
amended to read as follows:

—

PAR, 291. Losses. Each day mines are fortified the otfieer will also enter on
Form 276 the information called for on that form as indicated by the headings of
the various columns and lines and the instructions printed on the form. Where
losses have been sustained, the ofiicer will show the serial numbers of the packages involved, the quantity lost from each package, and the apparent reason for
the loss. Losses from storage tanks mill be determined at the end of the month
during which wines are fortified or upon completion of fortification for the month
as provided in paragraph 296. At the close of the month or upon completion of
fortification for the month, the officer will complete the form, retain one copy at
the minery as a permanent record, and forward the other two copies to the
district supervisor, mho will transmit one copy to the Commissioner with the
brandy account, Form 290.
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—

P&a. 29~&. Losses indirat(ng tampering.
Where the oificer's gauge indicates that
a package may have been tampered with, as where a material deficiency is found
a»d there is no evidence of loss by leakage or accident or where deterioration in
proof not accountable for by variation in gauge is disclosed, the officer will immediately notit'y the district supervisor of all the facts in the case and will not
permit the package to be used until he is instructed to do so by the district
supervisor.
P&a. 295. Losses in transit.
(a) By theft. The tax on brandy and fruit spirits
withdrawn for use in the fortification of sweet wines and lost by theft prior to
such use, while being transferred to the fortifying room on bonded winery premises, without connivance, collusion, fraud, or negligence on the part of the
distiller, owner, consignor, consignee, bailee or carrier, or the employees of any
of them, may be remitted to the extent that the claimant is not indemnified
against or recompensed for such loss.
(b) Except by theft. The tax on brandy and fruit spirits withdrawn for use
in the fortification of sweet wines and not stolen or intentionally destroyed but
are lost, otherwise than by leakage or evaporation, prior to such use, while being
transferred to the fortifying room on bonded winery premises, may be remitted
to the extent that the claimant is not indemnified against or recompensed for
such loss.
Pan. 29(1 Losses in fortifying room. (a) By theft. The tax on brandy and
fruit spirits which were withdrawn for use in the fortification of sweet wines
and were lost by theft prior to such use while in the fortifying room on boudrd
winery premises, a»d such loss did not occur as the result of connivance, collusion,
fraud or negligence on the part of the distiller or the owner, or the employees of
either of them, may be remitted to the extent that the claimant is not indemnified
against or recompensed for the tax on such loss.
The tax on brandy and fruit
(b) Escept by theft, or leakage or evaporation.
spirits withdrawn for the fortitication of sweet wines a»d not stolen or intentionally destroyed but are lost by accident or otherwise than by leakage or evaporation, while stored in the fortifying room ou bonded winery premises, may be
remitted to the extent that the claimant is not indenmified against or recompensed
for such loss.
(c) By leakage and evaporation. The tax on brandy and fruit spirits withdrawn for use in the fortification of sweet wine and lost by leakage or evaporation
while in the fortifying room on bonded winery premises without negligence, connivance, collusion or fraud on the part of the winemaker or his agents, may
be remitted to thc extent that the winemaker is not indemnified against or
recompensed for such loss,
(d) Determination of losses by leakage or evaporation from storage tanks.
The quantity of brandy or fruit spirits lost by leakage or evaporation from storage tanks in the fortifying room of a bouded winery shall be determined and reported at the end of the month during which wines are fortifie or upon compleThe extent of the loss shall be established
tion of fortification for the month.
by comparison of the quantity shown by actual inventory with the quantity shown
by the records of the winery as remaining in storage at the end of the month or
upon completion of fortification for the month, as the case may be. Losses
occurring at any time when an officer is not present shall be reported immediately
upon discovery to the district supervisor.
(e) Losses alloioable icithoat claim. Where the loss of brandy or fruit spirits
by leakage or evaporation in the fortifying room of a bonded ~inery since the date
of the last previous determination of such loss does not exceed 1 percent of the
quantity used for the fortification of wine duri»g the subsequent month in which
wines are fortified or up to the time of completion of fortification for such month,
claim for the allowance of the loss will not be required provided there are no
circumstances indicating that such loss occurred as a result of any negligeuce,
connivance, collusion or fraud on the part of the winemaker or his agents. The
allowance of not to exceed 1 per cent of the quantity used as above provided
Such allowance of 1 per cent shall apply to the losses
shall not be ciunulative.
ascertained at the end of the month or upon completion of the fortification t' or
the month, as the case may be.
Pm, 297. Claims for losses. (a) Form of claims. Forms have not been prescribed for use in presenting claims for remission of tax. Such claims shall he
made on legal or letter size paper, in duplicate, and shall set forth, under oath,
the following information:
The name of the fruit distiller who produced the brandy or fruit spirits and
the registry number and location of the distillery.

—

—

—

—

—

—

—

—

—

—

—
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2. The serial numbers of the packages or other containers from which the
spirits were lost. In the case of tank ears, the car numbers will be stated.
3. The quantities of brandy or fruit spirits lost from each package or other
container and the total quantity of such spirits covered by the claim.
4. 'The total amount of tax for which the claim is filed.
5. The date of the loss or if such date is not known, the date on which the
loss was discovered and the cause and nature thereof, together with all the facts
surrounding the loss.
6. The name of the carrier, if any.
7. Whether the loss was due to theft, accident, leakage, evaporation, or otherwise.
8. If lost by theft, whether the loss occurred as the result of any negligence,
connivance, collusion or fraud on the part of the distiller, owner, consignor,
consignee, bailee or carrier, or the employees of any of them.
9. If lost by leakage or evaporation while in the fortifying room, whether the
loss occurred without negligence, connivance, collusion or fraud on the part of
the winemaker or his agents.
10. Whether the claimant is indemnified or recompensed for the loss, and if so,
the amount and nature of such indemnity or recompense.
The actual value of the
spirits, less the tax, must be stated explicitly and certified copies of all po'icies of
insurance or other documents of indemnity covering the spirits, must be furnished.
(b) Supporting documents. Claims for remission of tax on brandy and fruit
spirits lost while being transferred to the fortifying room on the bonded winery
premises shall, if the transfer was made by carrier, be supported whenever possible
by a copy of the bill of lading and statements of the agents of the carrier having
personal knowledge of the loss. Claims covering losses in the fortifying room of
the bonded winery must be supported by affidavits of persons having personal
knowledge of the loss.
(c) E&iling of claims. Claims for the remission of tax on spirits will be required, except as provided in paragraph 296(e), and will be filed with the supervisor of the district in which the bonded winery is located. Claims covering
losses in transit to a bonded winery mill be filed with the supervisor of tbe
district in which the receiving winery is located. Such claims should be filed
within 30 days after the loss is discovered, except that claims for the allowance
of loss by leakage or evaporation in the fortifying room must be fi1ed within 10
days after the end of the month during which the loss is discovered.
PsR. 300. Report of losses. Losses of brandy aud fruit spirits by theft, accident
or otherwise than by leakage or evaporation, must be reported to the district
supervisor by the winemaker or other persons concerned immediately after the
losses are discovered. Where losses of brandy and fruit spirits occur while in
transit and are ascertained by an officer at the time of receipt at the bonded
winery, or where losses occur while in the fortifying room of the bonded winery
and are ascertained while an officer is on duty, he mill immediately gau„e the
contents of the package or other approved container, and prepare Form 1520 in
quadruplicate.
The officer will prepare a letter report in triplicate to the district
supervisor setting forth the nature, cause, and extent of the loss in sufficient
detail to bring out all the known material facts and circumstances.
The con.
dition of each package or other container from which the loss has been sustained,
and the quantity lost therefrom, should be stated in such report. The offlcer vvill
forward two copies of Form 1520 and two copies of the letter report to the
district supervisor, deliver one copy of Form 1520 to the winemaker, and retain
one copy of I'orm 1520 and the letter report for his files.
PxR. 301. Inrestigation by district supcrutsor.
Where large losses by theft,
accident, or other causes are reported, the district supervisor will make such
investigation and require such evidence to be submitted as he may deem necessary
and will advise the Commissioner of his findings and recommendations
relative
to remission of the tax on the brandy ot fruit spirits.

—

—

—

—

5. The following new article and paragraphs (aections 178.373,
178.374, 178.375, 178.376, 178.377, and 178.378, 26 CI~'R) are added:
ARTIcLR

—

L CXIV.

P&R. 373. GeneraL

VoLUNTARY DE6TRUcTION

—Brandy

OF BRANnY AND FRUIT

SPIRITs.

and fruit spirits in the fortifying room of a bonded
winery which are found bv the Commissioner to be unfit for use for beverage
purposes may be voluntarily destroyed without payment of tax by the winemaker in accordance with the procedure hereinafter set forth.
Psa. 374. Application. The winemaker will make written application to the
district supervisor of the district in which the bonded winery is located for per-

—
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mission to destroy such brandy or fruit spirits. The application shnll specify
the kind and approximate quantity in wine gallorrs and pr. oof gallons of the
brandy or fruit spirits; the name, address, and registered distillery number of
the distiller who produced such spirits; the date of production or transfer
of such spirits to the winery premises; the serial numbers of tbe barrels or tanks
in which such spirits nre stored; and a statement showing the condition of the
spirits which render them unfit for beverage purposes.
PER. 375. Action by supervisor.
Upon receipt of such npplicntion, the district
supervisor will require an inspection to be made of the brandy or fruit spirits
by the storekeeper-gauger
to determine the correctness of the application and
to procure a sample from each barrel or tank for submission to the district
chenrist for analysis to determine whether such spirits are unfit for beverage
Fach sample shall consist of one pint, or if deemerl advisable, one
purposes.
quart. The bottle containing the sample will be labeled in such a manner as
will readily identify the spirits. The s rmples will be forwarded to the district
chemist at the expense of the winemaker.
The rlistrict chemist vrill analyze
the srrmples and furnish a report ot such analvsis to the clistrict supervisor.
The unused portion of the sample will be retained by the district chemist for
further examination, if necessary. Thr. district supervi or will forward the
application of the winemnker, a copy of the storekeeper-gauger's
report, nnd
a copy of the district chemist's report of analysis to the Commissioner with
his recommendat:on.
Pron. 876. Action by Commissioner.
(a) Unfit for beverage purposes. If the
Commissioner finds that the brandy or fruit spirits are urrilt for beverage purposes, he will authorize the district supervisor to permit such spirits to be
destroyed by the winemaker under the supervision of tbe storelteeper-gauger.
(b) Fit for beverage purposes. if the Commissioner finds that tbe spirits
are fit for bever;rge purposes, he will disapprove the application nnd notify the
The district supervisor will thereupon
district supervisor of such disapprovnl.
inform the winemal-er thnt tbe spirits have been determined to be fit for beverage purposes and tlrat they may not be destroyed without payment of tax.
(a) Regauge. Iiramly or fruit spirits authorized to
PzR. 877. Destruction.
nnd reported for that
be destroyed will be regauged by the storekeeper-ganger
Following such regauge and payment
pu. pose on Form 1520, in quadruplicate.
of tax on any deficiencies as hereinnfter set for'th, the spirits may be deby running
stroyed under the immediate supervision of the storekeeper-gauger
the snme into the sewer or by other suitable means. The storekeeper-gauger
will then certify to such destruction on Form 1520, furnish one copy of the
form to the winem:rker, retain one copy for his files, aud forward one copy
IIe will take appropriate credit for the spirits so
to the district supervisor.
&lestroyed at a specinl line in part 5 of Form 276. The district supervisor &vill
take appropriate credit for the spirits so destroyed at special lirres in parts
4 and 5 of Form 290.
(b) Taa-payment of tosses. If the regauge discloses losses other than those
allo&ruble bv these regniations, such losses must be tax-paid prior to destruction
of the spirits. If the losses disclosed by the regauge are snch as tn require the
filing of a claim for remission of tax thereon, such claim must be filer& with the
district supervisor prior to destruction of the spirits. AVher'e the losses must be
will be submitted to the collector,
tnx-paid, the I'orm 1520, in quadruplicate,
accompanied by the winemaker's remittance of the tax. Upon collection of the
tax, the collector will certify the tnx-payment on the four copies of Form 1 &20,
retain one copy of the form, nnd forward three copies of the form to tbe wine.
mnker. The collector will list the item on his current distilled spirits tnx list.
the three copies of Form
The winemaker will return to the storel-eeper-gnuger
in accordance with paragraph
15&20 received from the collector for disposition
877 (a).
pan. 378. I&rior losses. Any claims for remission or refund of the tnx on
spirits lost prior to April '), 1942, shall, where applir;rble, be subject to the
provisions of section 2901 of the Internal Revenue Code and of these regulations
as they existed prior to that date.

—

—

—

—

—

—

—

—

GUY

Commissioner

T. HF.L~'ERING&

of Internal Revenue.

April 27, 1942.

Approved

Ii SULLIVAN&
A. ctirrg

JOHN

Secreta' of the Treasury,

(Filed with the Dlvisiorr of the Federal Register April 28, 1942, 8.17 p. m. )
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7.

—

TITLE 26 INTERNAL REVENUE.
PRODUCTION,

—

—

CHAPTER I, SUBCHAPTER C, PART 178,
FORTIFICATION, TAX PAYXILXT, ETC., OF VVIXE.

Amending

Regulations

No. 7.

TREASURY' DEPAR'I

AI EXT~

OFFICE OF COIIMISSIOXER OF INTERNAL REVENUE)
&Vashingto~, D.

C.
To Distrl'ct Supervisors and Others Concerned:
1. The Act of April 20, 1942 (Public law 526, Seventy-seventh Congress), provides in part as follows:
That (a) section 3045 of the Internal Revenue Code is amended as
follows: Insert after the words "pear wines" a comma and the following: "pawpaw wines, papaya wines, pineapple wines, cantaloup
wines"; and by striking out "(9)" and inserting "(9) pawpaws, (10)
papayas, (11) pineapples, (12) cantaloups, (13)".
(b) That section 3031(a) of the Internal Revenue Code is amended
by inserting after the words "pear wines", wherever they appear, a
comma and the following: "pawpaw wines, papaya wines, pineapple
and by inserting after the words "pear
wines, cantaloup wines
brandy", vvherever they appear, a comma and the following words:
" pawpaw brandy, papaya brandy, pineapple braudy, cantaloup brandy
and by inserting at the end of the first paragraph the following new
sentence: "The maximum penal sum of auy bond required by this
subchapter for any bonded winery or bonded storeroom shall be
$50, 000 ".
(c) That section 3030(a) (2) is amended by inserting after the words
"pear wines", wherever they appear, a comma and the following:
"pawpaw wines, papaya wines, pineapple wines, cantaloup wines", and
bv inserting after the words "pear brandy", wherever they appear, a
comma and the following: "pawpaw brandy, papaya brandy, pineapple brandy, cantaloup brandy ".
(d) That section 3032(c) of the Internal Revenue Code is amended
by inserting after the words "pear brandy", where they first appear
in such section, a comma and the following: "pawpaw braudy, papaya
brandy, pineapple brandy, cantaloup brandy", and by inserting after
the words "pear vines", where they first appear in such section, a
comrua and the following: "pawpaw wines, papaya wines, pineapple
wines, cantaloup wines ", and by striking out "and (8)" and by inserting "(8) no brandy other than pawpaw braudy may be used in the fortification of pawpaw wines and pawpaw brandy may not be used for the
fortification of any wine other than pawpaw wines; (9) no brandy other
than papaya branIly may be used in the fortification of papaya wine
and papaya brandy may not be used for the fortification of any wine other
than papava wine; (10) no brandy other than pineapple brandy may be
used in the fortification of pineapple wine and pineapple brandy may not
be used for the fortification of any wine other than pineapple wine;
(11) no brandy other than cantaloup brandy may be used in the fortiiication of cantaloup wine and cantaloup brandy may not be used for the
fortification of any wine other than cantaloup wine; and (12)".
(e) That section 3030(c) of the Internal Revenue Code is amended
bv inserting after the words "pear brandy ". where they first appear in
such section, a comma and the following: "pawpaw brandy, papaya
brandy, pineapple brandy, cantaloup brandy", and by inserting after
the ~ords "pear wines ", where they first appear in such section, a comma
and the following: "pawpaw wines, papaya wines, pineapple ~ines,
cantaloup wines
and by striking out "and (8)" and inserting "(8)
no branrly other than pawpaw brandy mav be used in the fortification
of pawpaw wine, and pawpaw brandy may not be used for the fortification of any wine other than pawpaw wine; (9) no brandy other than
papava brandy may be used in the fortification of papaya wine and
papaya brandy may not be used for the fortification of any wine other.

";

";

";
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than papnya win&. ; (10) no brandy other than pineapple brandy may be
used in the fortification of pineapple mine, and pineapple brandy may
not be used for the fortification of any wine other than pineapple
wine; (11) no brandy other than cantaloup brandy may be used in the
fortification of cantaloup mine, and cantaloup brandy mny not be used
for the fortification of any wine other than cantaloup mine; and (12)".

(g) That section 3038(a) of the Internal Revenue Code is amended
by inserting after the words "pear mines" a comma and the following:
" pawpaw wines, papaya wines, pineapple wines, cnntaloup wines. "
4I

2. Pursuant to the above provisions of law and section 3176& Internal Revenue Code, paragraphs 48, 76, 80, 81, M, 100, 227, 240, 242,
245, and 310 (sections 178.48, 178.76, 178.80, 178.81, 178.08, 178.100,
1&8.227, 178.240, 178.242 178.245, and 178.810) of Regulations ~io. 7
(26 CFR, Part 178) are amended to read as follows:

—

PArr. 48. B&m. d Form 700—
A. Except as otherwise provided in these regulations, proprietors of bonded wineries and bonded storerooms shall furnish a
—
separate bond on Form 700 A, in triplicate, with surety or security to cover each
winery or storeroom.
No wine may be produced or received, and no brandy
may be withdrawn for fortificatio until proper bond is filed and the notice and
bond are approved by the district supervisor.
Bonds on Form 700—A will be in a
pennl sum sufficient:
(1) To cover the amount of the tax on all wine to be produced, received, and
stored at the bonded winery, or received and stored at the bonded storeroom,
and in transit from either such yremises to other bonded premises, at nriy one
time; and
(2) To cover the amount of the tax at the rate imposed by law on nil brandy
or wine spirits to be withdrawn for use in the fortification of wine and in
transit to, or stored at, the bonded winery at any one time.
The penal sum of the bond shall be calculated on the basis of the vvine and
brandy tax rates, nnd shall not be less than $500 nor more than $)i),000. The
filing of blanket bonds to cover two or more wineries or storerooms is not
permissible.
PAR. 70. Production, . Citrus-fruit
wines, pe;ich wines, cherry wines, berry
wines, apricot mines, prune ivines, plum wines, pear wines, pnivpnw mines, papaya
wines, pineapple mines, canialoup wines, a»d apple wines ivill be proiluced by
the normal alcoholic fermentation of the juice of sound ripe citrus fruit (except
lemons and limes), peaches, cherries, berries, apricots, prun&)s, plums, penrs,
cantaloups, and apples, respectively, with or
pnwpaws, papayas, pineapples,
without the addition of dry cane, beet, or dextrose sugar (containing, rcspe& tively,
not less than 95 per cent of actual sugar calculni& d on a dry basis), for the
but without the
pui'pose of perfecting the product according to standnrds,
addition or abstraction of other substances, other than such as may occur in
the usual cellar treatment of clarifying and aging, except that in the event the
must or wine has natural deficiencies, it mny be ameliorated with a solution
of water and pure cane, beet, or dextrose sugar, containing, respectively, not
less th;m 95 per cent of actual sugar, calculated on a dry basis, for the purpose
oi correcting natural deficiencies in the must or wine. If so ameliorated, the
resulting product (1) must contain not less than 5 parts per thousand of acid
before ferme»tni. ion, (2) mny not contain more than 13 per cent of alcohol after
complete ferinentation, and (3) may not be increased niore than 3o per cent
in volume.
PAn. 80. Fora) 5!&0. Where grapes, citrus fruit (except lemons and limes),
penches, cherries, b&. rries, apricots, prmies, plums, pears, pnwpnws, pnpriyns,
pi»capp)es, cnntnloups, or apples are crushed for probnble fortificiition tliere mill
be attnched to the fcrmenti»g tanks into which the material is run a label,
I&'orm 540, ns provid&d in par:)graph '42
Where it is desired to prodiice wine other
PAR. 81. IVir) c fr o»& ot1) cr r)rat&'riats.
th:«r natural wine, citrus-fruit wine, peach mine, cherry wine, berry rvine, npricot
mine, prune wine, plum v& ine, pear rvine, I):rrvpnw wine, papaya mine, pineapple
rvine, nnd npple rvine, as d&fi»ed in sections 3014 and 304o,
mirre, cnntnloup
Internal Revenue Code, or pure srvcct mine as define in section 3030(a), Internal
Revenue Code, the wi»emnker will prepnre n notice in t) iplicate showing the

—

—

—
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materials and methods to be used, . One copy of such notice will be attached
to the application, Form 608, retained at the premises and the other two copies
forwarded to the district supervisor, who will transmit one copy to the
Commissioner.

—

PAR. 93. Limitations.
In the manufacture of wine for use as distilling material,
water may be used in such quantity as necessary for the purposes of facilitating
Such wine may be made by fermentafermentation and econon&ical distillation.
tion of the grape juice, citrus-fruit juice, peach juice, cherry juice, berry juice,
apricot juice, prune juice, plum juice, pear juice, pawpaw juice, papaya juice,
pineapple juice, cantaloup juice, or apple juice, or bv further fermentation of
the pomace or cheese after the wine has been drawn off. Spirits distilled from
grape cheese to which sugar solution has been added may not be used for
fortification.
Wine produced for use as distilling material will be accounted
for on Form 701 in the manner indicated therein.
(See Article XXVI. )
PxR. 100. Limitations,
Wines may be mixed or bleuded with each other at a
bonded winery or bonded storeroom only, and for the sole purpose of perfecting
such wines according to commercial standards.
Natural wine and pure sweet
wine may not be mixed or blended with citrus-fruit wine, peach wine, cherry
wine, berry wine, apricot wine, prune wine, plum wine, pear wine, pawpaw wine,
papaya wine, pineapple wine, cantaloup wine, or apple wine, or with wine produced from other materials, nor may wine produced from one kind of fruit or
berry be mixed or blended with wine produced from another liind of fruit or
be&. ry.
Vermouths may be mixed or blended with each other for the sole purpose
of perfecting them according to commercial standards, but may not be mixed
or blended together with any other wines. Blended wines will be tax-paid
according to their alcoholic strength after blending, but the blending must be
done in fact for the purpose of manufacturing
a finished product conforming
to commercial standards.
Wine purchased by one winemaker from another
mav be used for blending purposes without incurring special tax for the sale
of such blended wine.
PRR. 227. Limitatio«~.
Natural wine and pure sweet wine (defined in Article
XVI) may be fortified with grape brandy (defined in paragraph 245), and
citrus-fruit wine, peach wine, cherry wine, berry wine, apricot wine, prune
wine, plum wine, pear wine, pawpaw wine, papaya wine, pineapple wine, cantaloup wine, and apple wine (define in Articl. XVI) may be fortified with
citrus-fruit brandy, peach brandy, cherry brandy, berry brandy, apricot brandy,
prune brandy, plum brandy, pear brandy, pawpaw brandy, papaya brandy, pineapple brandy, cantaloup b&.andy, and apple brand1 (defined in paragraph 245),
respectively, by the producer of such wine on the premises where made:
Proeidc. d. , That a citrus-fruit brandy prepared fron& one kind of citrus fruit
may not be used for the fortification of a citrus-fruit wine prepared from
another kind of citrus fruit and a berry brandy prepared from one kind of
berry may not be used for the fortification of a berry wine prepared from
another kind of berry. No wine other than the wines named mav be fortified,
and no spirits other than the kind of brandy specified in the case of each,
except tax-paid grain or other ethyl alcohol, may be used to fortify such
wines. Wine n&ay not be fortified by any per~on other than the producer
thereof, or on premises other than those where made.
PAR. 240. Wines eligible for for(ifi! ation.
Only natural wine, citrus-fruit
wine, peach wine, cherry wine, berry wine, apricot wine, prune wine, plum
wine, pear wine, pawpaw wine, papaya wine, pineapple wine, cantaloup wine,
apple wine, and pure sweet wine produced in accordance with Article XVI
of these regulations may be fortified.
P«R. 242. Form 5q&6. IVhcre grapes, citrus fruit (except lemons and limes),
peaches, cherries, berries, apricot~. prunes, plums, pear~, pawpa&vs, papavas,
pineappIes, cantaloups. or apples are crushed for nrobahle fortification, there
shall be attached to the fermenting tanks into which the material is run a
label, Form 5-(6, filled out in accordance with the instructions contained therein.
PRR. 245. Braudie. eligible for &&se in
ntio&.
The brandies authorized
to be use&1 for fortifi«: tinn, as enumerated in paragraph 227, are those made
exclusively from grapes, citrus fruits (except lemons and limes), peaches, cherries, ber ies, apricots, prunes, plums, pears, pawpav. s, papayas, pineapples,
cantaloups, or apples, or from the products or the residues of such fruits and
berries, or from grape wine, citrus fruit wine, peach wine, cherry wine, berry
wine, apricot wine, prune wine, plum v;ine, pear wine, pawpaw wine, papaya
wine, pineapple wine, cantaloup wine, or apple wine, in the manufacture
of
v. hich artificial sweetening may have been used under the limitations prescribed

—

—

—
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by At'ti& I& X VI of &4«s«. r«gul &tint&. , ot' ft'orn the fruit pornace re iduutn
.
wine. No brandy or vvine spirits produced otherwise than as speciiied uf uch
her in
may be used for fortification.
Brandy produced from grape chee. e and a su;"nr
solution may not be used for the fortification of wine.
pA&t. 310. Record. . IVhete a winemaker's
bond is in a penal sum less than
the maximum of $50,000, the district supervisor shall maintain a record
which
will enable a ready determination
regarding the amount of brandv or wine
spirits representing a potential tax liability under the winemaker's bond. The
nmount of fortifying brandy or wine spirits &n hand at or deposited in the
fortification room of:he winery; the amount of brandy or wine spirits lost
in transit to or in the fortification room of the vinery; and the amount of
brandy specified in approved applications on Form 2 &7, but not reported deiiosited in the fortification room, shall be considered charges against the winemaker. The amounts of brandy or wine spirits shown on Form 27fi (Storekeeper-gauger's
Report of Fortification of %Vine) shall be considered credits
for brandy or wine spirits used. Such credits shall be entered in the recoid
by the district supervisor immediately upon receipt of Form 27&. The winemaker shall also be given credit in the record where the tax has been remit'ed
or paid on losses of i&randy or vine spirits. The district supervisor shall »ot
disnpprove a winemaker's
application on Form 2:&7 for the withdrawal
of
brandy or wine spirits unless he has reason to believe that the penal sum of
the winemaker's
bond is not sufficient, under the provisions
of paragraph
48 of these regulations, to cover the tax liability on the nmount of brandy or
wine spirits covered by the application.

—

GUY

Commissioner

T. HELPING,

of lnterna/ Revenue.

hl;ty 6, 1942.

Approved

L. SULLIvAN&

JOHN

Acting Secretary of the Treasury.
(Filed with the Division of the F«deral Register May 7, 1042, 8.42 p. m, )
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TITLE 2B INTERNAL REVL'N( E. CHAPTER I, SUBCHAPTER C. PART IS, .
WAI&E&IOUSING OF DISTILLL'D Sl'IRITS.
Amending

Regulations

10.

TREASURY DEPART'(II&NT,
OFFIcE oF Co'(In(issloNFR oF INTI:TONAL REVENUE.

Collectors of Intet'rta/

l['ashington& D. C.
Revenue, ond Others

To District S'upervisors,
Concerned:
1. The Act of April 8, 1942 (Public lnw 519, Seventy-sevettth
gress), provides in part a~s follows:

Con-

That section 2001 of the Internal Revenue Code, as at»ended, is
to read ns follows:
"SFC. 2001. I.OSS AI.L(&AVAN(:ES,
" (n) LEAK(os on I «APottnrtoN. (1 Any &iistilled spirits on deposit in
tiny intern il r&'venue botid& d warehouse on the date this amendatory subsection takes eff& «t, or thereafter deposited in any internal revet»ie
of the spirits from
bonded w;irebouse, mnr, at tlie time of withdrawal
sttcii wnreliouse, upon the filing of an application for the regauge of such
iving n descripiioti ot the pncktige cot&(nit&it&g the spit&(
amended

—

regnttgf'd

bv n storekeeper-gauger

&

who shall place upon such pn«knge such

as the Commissioner, vvith the approval of the Sccreshall bv re"ulations prescribe. If upon sucli regaugin- it shnll
ere ltns been n loss by lenl'nge or evaporation of distilled spirits
al&p(or tl ier

marks;tttd

l&ran&is
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from any cask or package, without the fault or negligence of the distiller
ur warehouseman, taxes shall be collected only on the quantity of distilled
spirits contained in such cask or package at the time of such withdrawal,
The allowance which shall be made for such loss of spirits shall not

exceed-

"lgs

proof gallons for 2 months or part thereof;
for more than 2 months and not more than 4

"2&/s gallons

months;

"3 gallons

for more than 4 months and not more than 6 months;
for more than 6 months and not more than 8

"3~/~ gallons

months;
" 4 gallons for more than 8 months and not more
months;
"4I/s gallons for more than 10 months and not more
months;
"5 gallons for more than 12 months and not more
months;
"5'/s gallons for more than 14 months aud not more
months;
"6 gallons for more than 16 months and not more
months;
"6&/s gallor
for more than 18 months and not more
months;
"7 gallons for more than 21 months and not more
months;
"1~/s gallons for. more than 24 months and not more
months;
"8 gallons for more than 27 months and not more
months;
"8&/s gallons for move than 30 months and not more
months;
"9 gallons for more thau 33 months and not more
months;
"9'/~ gallons for more than 36 months and not more
months;
"10 gallons for more than 39 months and not more
months;
"10~/s gallons for more than 42 months and not move
months;
"11 gallons for more than 45 months and not more
months;
"11&/ gallon. for more than 48 months and not more
months;
"12 gallons for more than 51 months and not more
months;
"12+~ gallons for more than 54 months and not more
months;
"13 gallons for more than 57 months and not more
months;
"13r/& gallons for more than 60 months and not more
months;
"14 gallons for move than 63 months and not more
months;
"14&: gallons for more than 66 months and not more
months;
'1, gallons for more than 69 months and not more
months;
"1&",. gallons for more than 72 months and not more
months;
"16 gallons for more than 75 months and not more
months;
"169s gallons for more than 78 months and not more
months;
"17 gallons for more than 81 mouths and not more
months;
"17~ gallons for more than 84 months and not more
months;
&

than

10

than

12

than

14

than 16
than

18

than

21

than

24

than 27

than

30

than

33

than

36

than 30

than

42

than 45
than 48
than 51
than 54
than 57
than 60

than 63
than

66

than 69

than

72

than 75
than

78

than 81
than

84

than 90
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"18 gallons for more than 00 months from the date of original
gauge as to fruit brandy, or original ent&~ as to all other spirits;
and no further allowance shall be made for loss by leal-age or

evaporation.
" The foregoing allowance shall not apply to distilled spirits which
on July 26, 1036, were eight years of age, or older, and which on
that date were in bonded warehouses.
"The foregoing allowance for loss shall apply only to casks or
packages of a capacity of forty or more wine-gallons, and the
allowance for loss on casks or packages of less capacity than forty
gallons shall not exceed one-half the amount allowed on said fortygallons casks or packages; but no allowance shall be made on
casks or packages of less capacity than tvventy gallons. The
proof' of such distilled spirits shall not in any case be computed
at the tiine of withdrawal at less than 100 per centum.
(b) Loss. The Commissioner of Internal Revenue may, under
regulations to be prescribed by him and approved by the Secretary of
the Treasury, abate any internal-revenue
taxes accruing on distille&i
spirits if he shall find that—

"

—

" (2) The distilled spirits were not stolen or intentionally destroyed but were lost, otherwise than by leakage or evaporation,
while being transferred between buildings constituting the same
internal revenue bonded warehouse or while being transferred
by a common carrier from the premises of a registered distillery
to an internal revenue bonded warehouse off such registered distillery preinises, or while being transferred by a common carrier
between internal r&venue bonded warehouses.
" (3) The distilled spirits were not stolen or intentionally destroyed but were lost, &&therwise than by leakage or evaporation,
while the same remained in an internal revenue bonded warehouse and such loss is not allowable under subsection (a) hereof.

"(5) The distilled spirits were lost by theft from the premises
nf a registered distillery, or while being transferred be&. ween buildings, constituting the same internal revenue bonded warehouse, or
while being transferred by common carrier to an internal revenue
bonded wareliouse off such registered distillery premises, or while
being transferred by a conimon carrier between internal revenue
and that such loss did not occur as the
bonded warehouses,
result of connivance, collusion, fraud, or negligence on the part of
the distiller, owner, consignor, consigiiee, bailee, or carrier, or the
employees of any of them.
"(6) The distilled spirits were lost by theft from an internal
revenue bonded warehouse, and that such loss did not occur as
the result of connivance, collusion, fraud, or negligence on the part
of the distiller, owner, or warehouseman, or the employees of any
of them.
"(8) The distilled spirits were unfit for use for beverage pur.
poses and were voluntarily destroyed by the distiller, the warehouseman, or the proprietor of the bonded ivinery premises, pursuant to the written permission of the Commissioner in each case
and under regulations which the Commissioner, with the approval
of the Secretarv, is hereby authorized to promulgate.
" (c)
REFvNn oF Tax. IVhen, in any case to which subsection (a)
or (b) applies, the tax is paid subsequent to the loss or destruction, as
the case may be, of the spirits, the Commissioner may, under regulations prescribed by him with the approval of the Secretary, refund
such tax.
" (d) INs&;RANGE Covsi«&os. The abatement or refund of taxes provided for br subsections (b) and (c) shall only be allowed to the
extent that the claimant is not indemnified against or recompensed
for such loss.
" (e) TRANsFEB oF Dvriss. For transfer of" powers and duties of
Commissioner and his agents, see section 31&0.
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SEc. 2. Section 2901 (a), (b), (c), and (d), as amended by this
Act, shall apply to any claim for taxes which may accrue after the
date of enactment of this Act. Claims for taxes or tax penalties that
accrued on or before the date of enactment of this Act shall be subject
to section 2901 of the Internal Revenue Code as it existed prior to
its amendment
of this Act. Nothing in section 2901, as hereby
amended, shall be construed as in any manner limiting or restricting
the provisions of part II, subchapter C, chapter 26, of the Internal
Revenue Code.

2. Pursuant to the above provisions of law, and sections 3170 and
3176, Internal Revenue Code, Regulations 10 (26 CFR, Part 185)
are hereby amended in these respects:
3. Sections 185.3 (d), 185.192, 185.193, 185.226, 185.227, 185.228,
185.229, 185.230, 185.395 (a), 185.395 (c), 185.398, 185.399, 185.400,
185.404, 185.405, and 185.420 are revoked.
4. Sections 185.150, 185.151, 185.152, 185.153, 185.194, 185.200,
185.206, 185.207, 185.208, 185.209, 185.210, 185.211, 185.212, 185.213,
185.214, 185.216, 185.217, 185.218, 185.219, 185.225) 185.289, 185.299,
185 301 185 324' 185 329 (5 ) 185 329 (4) 185 333' 185 334' 185 335~
185.336, 185.344, 185.397, 185.432, and 185.433 are amended to read as
follows:
y

~

~

Scc. 185.150. From distillery not on same or contiguous premises or from
another u;arehouse.
ivhen spirits are received from a distillery not on the same
or contiguous premises or from another internal revenue bonded warehouse for
will examine the shipment upon its arrival at
deposit, the storekeeper-gauger
the warehouse, and, where the containers bear evidence of having sustained
losses in transit, the losses and the causes thereof will be determined and
reported to the district supervisor, as provided in sections 185.151, 185.152, and
185.158. Thc proprietor of the warehouse may weigh and proof, at the time
of receipt, each package in shipments from other bonded warehouses, if he so
desires, provided such is done expeditiously and additional storekeeper-gaugers
will not be required to supervise the operation.
The taking of average or
If the warehouseman prepares a record of
actual tare will not be permitted.
such commercial gauge, one copy will be delivered to the storekeeper-gauger,
who will retain the same in his otfice for reference if claim is filed for remission of the tax on the spirits lost. (Secs. 2901, 8176, I. R. C, )
SEc. 185.151. Ezaminaticn
of packages. Where packages of spirits are
received bearing evidence of having sustained losses in transit, the storekeepergauger will observe the following procedure in examining the packages:
(1) Weigh and proof each barrel which appears to have sustained a loss
by theft, accident, or otherwise than by leakage or evaporation while in transit;
(2) Examine the condition of the cooperage of each such package;
(8) Note on Form 1520 or 1619, as the ease may be, covering the transfer
of the spirits, the serial number, weight, and tax-gallon contents of each barrel
so regauged, the condition of the cooperage and whether, in the opinion of the
ofiicer, the loss of the spirits occurred while the package was in transit, and
whether such loss was occasioned bv theft, accident, leakage, evaporation, or
any other cause. (Secs. 2901, 8176, I. R. C, )
Szc. 185.152. Ezamination of tank car. Where the examination of a railroad
tank car of spirits upon its arrival at the warehouse reveals evidence of loss
by theft, accident, or otherwise than by leakage or evaporation, the storekeepergauger will ascertain the quantity by regauging the contents, and will make
report of his examination and regauge on Form 1520 similar to that required
in the case of packages regauged.
The spirits may be removed from the tank
car for regauging where the warehouse is equipped with suitable facilities
therefor, but upon completion of such regauge, the spirits will be immediately
run back into the tank car, and such tank car seal-locked pending tax-payment
or transfer to another bonded warehouse.
The transfer of spirits from a tank
car for regauging, and the return thereof, shall be under the immediate supervision of the storekeeper-gauger.
(Secs. 2",.01, 8176, I. R. C. )
Sac. 185.158. Ezamination and deposit of cases. Where spirits bottled in bond
before tax-payment are received in bond from another bonded warehouse for
deposit, the storel-eeper-gauger will examine the shipment upon its arrival, and,

—
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e&'e the cases bear evidence of having sustained
losses by theft, accident, u&.
otherwise than by leakage or evaporation, the stoiekeeper-gauger
will make
i'epurt of his examination, attach the report to Form 286, and note the lo ..
n Fo rm 1620. AVhen spirits bottled in bond before tax-payment at the warehouse are rcturnefl to the storage portion thereof, the storekeeper-gauger
will
prepare Form 1620 to cover the deposit of such cases. ( Secs. 2901, 3176, I. R. C. )
SEo. 185.194. Tao;-payment and removal may be required.
If it shall appear
«any time that there has been a loss of distilled spirits f&.om any cask or other
package on deposit in an internal revenue bonded warehouse, other than the
loss provided for in sections 2901 (b), as amended, and 8081 (b), Internal Revenue
(:ode, which, in the opinion of tbe Commissioner, is excessive, he may instruct
the supervisor of the district in which the warehouse is located to require the
withdrawal of such distilled spirits, and direct the collector to collect the tax
accrued upon the original quantity entered into the warehouse in such cask or
package, notwithstanding
that the time specified in any bond given for the
withdrawal of the spirits entered into warehouse in such cask or package has
not expired. If the said tax is not paid on demand, the collector shall report
the amount due on his next monthly list and it shall be assessed and collected
as other taxes are assessed and collected. ( Secs. 2880, 3176, I. R. C. )
SEO. 185.200. Schedule of allotvances.
Whenever spirits contained in distiller's
original packages, or packages filled therefrom, are regauged for withdrawal
from an internal revenue bonded &varehouse, and it shall appear that there has
been a loss of spirits by leakage or evaporation from any package, without the
fault or negligence of the distiller or proprietor of the warehouse, allowance for
the loss actually sustained will be made to the extent authorized by law, as sei
forth in the following schedule. Losses in excess of such quantity must b&
tax-paid. The period for which allowance of losses will be made begins to ru»
from the date of original gauge as to fruit brandy, and the date of original entry
for deposit as to all other spirits.
Scltedule of atlotvances for loss by lcalcage and evaporation, .

—

—

Period of storage in warehouse.
More than—
Months.

2

4
6

8
10
12
14
16
18
21
24
27

80

33
36
39

Not more

than—

Mon

f h.&.

2
4

6
8
10
12
14
16

18
21
24
27

30
33
36
39
42

Maximum allowance casks of 40
wine gallons
capacity or more.

Proof ftaVone.

1. 5
2. 5
3. 0
3. 5
4. 0
4. 5
5. 0
5. 5

6. 0
6. 5
7. 0
7. 5
8. 0
8. 5
9. 0
9. 5
10. 0

Period of storage in warehouse.

Not more

More than—

than—

Menthe

Months,

45
48
51
54
57
60
68
66

42
45
48
51
54
57
60
63
66
69
72
75
78
81

69
72
75

78
81
84

90

90

Maximum a&low
ance casks of 40
wine gallons
capacity or more.

Proof

Vol&one

10. 5
11. 0

11. 5

12. 0
12. 5
13. 0
18. 5
14. 0
14. 5
15. 0
15 5
16. 0
16. 5
17. 0
17. 5
18. 0

I. H. C. )
185 &&&6. Xu&«& If«&&. «blc losses to be taa-pa(d. (a) Storage tanl& s. 37ben
a storage tank is emptied the loss, if any, will be ascertained by the storekeeperiVhere the loss exceeds the
gauger aud i'& ported to the district supervisor.
quantity which mav bc aft&'ibuted to variation in gauge, as provided in section
185 ofirfi, ihe distri& t s»pervisor will report the tax due thereon to the Coinmisslonei for assessment, unless ( 1 ) the loss is due to ca»s& s otherwise than by
i&on. »»d cia&m &s file&i foi rem&ss&on of the t»x u»dc& sc
l«v&'»ue Code, or (2 the conte»&s of the tank
2901 (b) as f&m&»dcd, l»ic&'n»l
ra n y or fruit spirits inte»&led fur fortificatio» of wine.
were br&&»dy
( Secs. 2901 (a ), 8176,

—

&

—

312

Regs. 10

—

(b) PacA-ages filled from storage tanl's. When packages filled from warehouse
storage tanks are withdrawn, tax Ivill be collected on the original contents of
each such package, unless withdrawn tax-free, except (1) steel drums filled
from such tanks with brandy or fruit spirits intended for fortification of
wine and (2) packages of brandy or fruit spirits filled from such tanks prior
to June 26, 1936, and which were in warehouse on August 4„1S89. When
packages uot entitled to any loss allowance are withdrawn tax-free, tax will
be collected on the difference (deficiency), if anv, between the original gauge
(Secs. 2800(a) (1), 2800(c), 2879(b), 2901, 8176,
and the Ivithdrawal gauge.
I. R. C. )

XXII.—
LossEs

oF DIsTILLED SPIRITs BY THEFTi AccIDKNTi CR OTHERIVIsE
BY LKAIIAGLi' oR EvAPCRATICN, IN WAREHOUsE CR IN TRANSIT THERLfro,
ExcEPT Lcssss FRDM STCRAGE TANKs oR STEEL DRUMs FII-LED THEREFROM CF
BRANDY oR FRUIT SPIRITs IN'IENDED FoR FORTIFIcATICN CF WINE.

ARTIOLE

THAN

—

—

(a) Prom Icarehoase. The tax on distilled
SEc, 185.207, Losses by theft.
spirits which are lost by theft from an internal revenue bonded warehouse, not
occurring as the result of connivance, collusion, fraud, or negligence on the part
or the employees of any of them,
of the distiller, owner, or warehouseman,
may be remitted to the extent that the claimant is not indemnified against or
recompensed for such tax.
(b) 1n transit. The tax on distilled spirits which are lost by theft while being
transferred between buildings constituting the same internal revenue bonded
warehouse, or while being transferred by common carrier from the premises
of a registered distillery to an internal revenue bonded warehouse off such
registered distillery premises, or while being transferred by a common carrier
bei. ween internal revenue bonded warehouses, and such loss did not occur as a
result of connivance, collusion, fraud, or negligence on the part of the distiller,
owner, consignor, consignee, bailee, or carrier, or the employees of any of them,
may be remitted to the extent that the claimant is not indemnified against or
recompensed for such tax. (Secs. 2S01 (b), (c), 8176, I. R. C, )
SEC. 185.208. Iosses eacept by theft. The tax on distilled spirits not stolen
destroyed, but lost otherwise than by leakage or evaporation
or intentionally
may be remitted to the extent that the claimant is not indemnified against or
recompensed for such tax (a) while stored in an internal revenue bonded warethe same
house, (b) while being transferred between buildings constituting
internal revenue bonded warehouse, (c) while being transferred by common
carrier from the premises of a registered distillery to an internal revenue bonded
warehouse off such registered distillery premises, or (d) while being transferred by common carrier between internal revenue bonded warehouses.
(Secs.
2901 (b), (c), 3170, I. R. C. )
185.209. Claims reqnired. Allowance for losses of distilled spirits as
described in sections 185.207 and 185.208 will be made pursuant to claim filed
s«axial
for remission of the tax as hereinafter provided.
(Secs.
by the warehouseman
2901 (b), ic), 8176, I. R. C. )
Forms have not been prescribed for use in
SEC. 185.210. Pornt of claims.
presenting claims for remission of tax. Such claims shall be made on letter or
legal size paper, in duplicate, and shall set forth, under oath, the following
information:
(1) The name of the distiller who produced the spirits, and the registered
Dumber and location of the distillery;
numbers of the packages, cases, or storage tanks from which
(2) The
the spirits were lost. In the case of tank ears, the car numbers will be stated;
(8) The quantity of spirits lost from each package or other container, and
the total quantity of spirits covered by the claim;
(4) The total amount of tax for which the claim is filed;
(5) The date of the loss, or, if such date is not known, the date on which the
loss was discovered and the cause and nature thereof, together with all the
facts surrounding the loss;
(6) The name of the common carrier, if any;
(7) Whether the loss was due to theft, accident, or otherwise than to leakage
or evaporation;
(8) If lost by theft, the facts showing that the loss did not occur as the
result of any negligence, connivance, collusion, or fraud on the part of the
distiller, owner, warehouseman,
consignor, consignee, bailee, or carrier, or the
employees of any of them;

—
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(9) Whether the claimant is indemnified or recompensed for the loss, and, if
so the amount and nature of such indemnity or recompense. The actual value of
the spirits, less the tax, must be stated explicitly, and certified copies of all
Policies of insurance or other documents of indemnity covering the spirits must
be furnished.
(Secs. 2901 (b), (c), 3170, I. R. C. )
Ssc. 185.211. Supporting documents. Claims for remission of tax on spirits
lost while being transferred by common carrier shall be supported, whenever
possible, by a copy of the bill of lading and statements of the agents of the
common carrier having personal knowledge of the loss. Claims covering losses
in the bonded warehouse, or while being transferred between buildings constituting the same bonded warehouse, must be supported by affidavits of persons having
personal kn&r&vledge of the loss. (S'ecs. 2901, 3170, I. R. C. )
SEc. 185.212. Filing of claims. Claims for the remission of tax on spirits will
be iiled with the supervisor of the district in which is located the bonded warehouse to which the spirits are being transferred, or at which the loss occurred.
Such claims should be filed within 30 days after the loss is discovered.
(Sec.
8170, I. R. C. )
SEc. 18:&.213. Report of losses. Losses of distilled spirits by theft, accident,
or otherwise than by leakage or evaporation, must be reported to the dis&rict
supervisor by the warehouseman
or other persons concerned immediately after
the losses are discovered. Where losses of spirits occur while being transferred
by common carrier and are ascertained at the time of receipt at a bonded warehouse, or where losses occur while in a bonded wareh&n&se, or while beiug transferred between buildings constituting the snme warehouse, and are ascertained
while an officer is on duty, such officer immediately will gauge the contents of the
package, or other approved container, and prepare Form 1,&20, in quadruplicate.
The othcer will prepare a letter report, in triplicate, to the district supervisor
setting forth the nature, cause, and extent of the loss in sufficient detail to
bring out all the known material facts and circumstances.
The condition of each
package or other container from which the loss has been sustained and the
quantity lost therefrom should be stated in the report. The officer will forward
two copies of Form 1520 and two copies of the report to the district supervisor,
deliver one copy of Form 1520 to the warehouseman,
and retain one copy of
Form 1520 and the report for his files. (Sec. 3170, I. R. C. )
SEc. 185.214. Investigation
Where large losses of
by distri&, t supervisor.
spirits are reported, the district supervisor will i&nmediately make such inv& stigation and require such evidence to be submitte&l as he may deem necessary,
and will advise the Commissioner of his findings nnd recommendai. ions relative
to remission of the tax on the spi& its. (Sec. 3176, I. R. C. )
SEc. 185.210. Records. The storekeep&'r- "nuger will r& port all losses of distilled spirits by theft, accident, or oiherwisc than by leakage or evaporation
in his monthly return, Form 1513. The district sup&rvisor will likewise enter
such losses in the approprinie bonded spirits account, I'orm 1514, in the manner
indicated by the form. (Secs. 2915, 3958(a), 8170, 3176, I. R. C. )
SEc. 185.'r17. Remission of taa. If the entire contents of a container are
lost by theft, accident, or otherwise than by leakage or evaporation, an&i a
claim for remissison of the tax is allowed, the district supervisor will take
credit for the allowance in the appropriate bonded spirits account, Fn&'m
If the
1514, upon receipt of notice from the Commissioner of the allowance.
tax is remitted on a portion of the contents of a container still in bond, the
district supervisor will instruct the storekecper-gau er to nffix to the conta&ner
n label showing the number of proof 9;&lions on which the tnx hns been r&mi&red,
the date of allowance, and bearing the signature and title of the storekeeperwill, upon labeling the container, note su& h
gauger. The storekeeper-ganger
d;&ta~ on the I&'»rm 152&1 1019, &&I' 1020 covering the deposit of the spirits in &he
(Secs. 39;&3(a), 3170, 3170, I. R. C. )
warehouse.
SEc. 185&218. C r'«' (it upot&, &&'&tl&dra&& at. Upon withdrawal of the cont &incr,
the storek&. eper-gauger will give credit for the quantity of spirits on which the
i»x has been ren&itted, by deducting such quantity from the original contents,
the case of pn& knges n»&l tank cars, will note such allowance on &he
F&&r&n 1520.
( Secs. 2901, 3170, 3170, I. R. C. )
report o f the withdrawal gnuge,
185 219. Fat(pro to fit«' 't«iur. Wi&ere distilled spirits are reported to
have peen lost by theft, accident, or other&vise than by leakage or evaporation
(a) wi&ile in a bonded w»rehousc, (b) while in tr &unit thereto by a comn&on
11
42
474018

—

—

—

—

—

—

—

—

—

—

314

Regs. 10.]

carrier, or (c) while being transferred between buildings constituting the same
bonded warehouse, and claim for remission of the tax on such spirits is not
filed as hereinbefore provided, the district supervisor will report the matter to
the Commissioner for assessment in accordance with prescribed procedure,
except that assessment will not be recommended in the case of any package
where the loss does not exceed the maximum statutory allowance by 50 per
cent or more, or such loss is less than 5 proof gallons. If the loss from a
package exceeds such limitation and is without fault or negligence of the
warehouseman, he may file application to retain the package in bond in accordance with section 185.195. (Sec. 3176, I. R. C. )
SEc. 185.225. Losses requiring claim. Allowance for losses of brandy or fruit
spirits intended for the fortification of wine by leakage or evaporation from
warehouse storage tanks in excess of 1 per cent of the quantitv deposited in the
tank will be made pursuant to claim filed by the distiller or warehouseman.
The claim must conform to the requirements set forth in section 185.210 dealing with losses by theft, accident, or otherwise than by leakage or evaporation.
(Secs. 3031(b), 3176, I. R. C. )
SEc. 185.289. Procedure. Where spirits are received in bond in tank cars
at an internal revenue bonded warehouse and:ire tax-paid thereat, the procedure hereinbefore prescribed for the tax-payment of tank cars of spirits
filled from warehouse storage tanks will be followed, except that the spirits
in the tank car will not be regauged but will be tax-paid on the filling gauge,
unless a loss was sustained by theft, accident, or otherwise than by leakage
or evaporation, either in transit or subsequent to receipt at the warehouse,
and a claim for remission of the tax on the spirits so lost is filed. In the
latter event, the spirits will be tax-paid according to the regauge made at the
time of receipt or subsequent loss. (Secs. 2883, 2901, 3176, I. R. C. )
SEc. 185.299. Tran8fera in packages. If the spirits to be transferred are in
original pacliages or in packages filled from warehouse storage tanks, the
storekeeper-gauger will inspect the packages and supervise the weighing thereof
as provided in the Gauging Manual, and will prepare Form 1619, in quintuplicate, in accordance with the instructions on the form. Immediately after the
packages are weighed for transfer in bond, the proprietor may, if he so desires, take the proof of the spirits, provided such is done expeditiously and
additional storekeeper-gaugers
will not be required to supervise the operation.
The taking of average or actual tare will not be permitted.
If the warehouseman prepares a record of such commercial gauge, two copies thereof will
be given to the storekeeper-gauger,
who will retain one copy and forward the
other to the storekeeper-gauger
at the receiving warehouse, as hereinafter
provided, for reference if claim is filed for loss by theft, accident, or otherwise
than by leakage or evaporation.
Upon withdrawal for transfer the packages
will be marked as provided in the Gauging Manual.
(Secs. 2875, 3176, I. R. C. )
SEc. 185.301. Transfer in tank cars. If the spirits to be transferred are in a
previously filled tank car, the storekeeper-gauger will inspect the car and prepare
Form 1520, in quintuplicate, copying the details from the entry Form 1520,
except that if the contents of the tank car were previously regauged owing to
evidence of loss of spirits therefrom by theft, accident, or otherwise than by
leakage or evaporation, the transfer Form 1520 will show both the original
contents and the contents disclosed by the regauge. When the tank car is released, the key of each seal lock thereon will be forwarded on the day of ship.
ment by the storekeeper-gauger at the transferring warehouse to the storekeepergauger at the receiving warehouse.
(Secs. 2875, 3176, I. R. C. )
SEc. 185.324. Deficien ics to be tax-paid. If the regauge after reduction shows
that the packages contain less spirits than at the time of the withdrawal
re auge, such deficiency shall be tax-paid in accordance with section 185.326,
unless such deficiency is attributable to theft, accident, or otherwise than by
leakage or evaporation, and claim for the remission of the tax thereon is filed.
(Secs. 2885, 2886, 3176, I. R. C. )
Sso. 18.i 329. (b) Continuing
bond, direct export, Form 657. If distilled
spirits are to be vvithdrawn for direct exportation from time to time on one
bond, a continuing bond, Form 657, in triplicate, shall be filed. The penal sum of
such bond shall be sufficient to cover the tax at the distilled spirits rate on the
maximum quantity of distilled spirits that mav remain unaccounted for at any
one time, but in no case shall the penal sum be less than $1,000. Distilled spirits
withdrawn for exportation under direct export bonds shall remain uuaccounted
for until satisfactory proof of landing abroad is filed with the district supervisor
in accordance with section 185.387 or 185.391, or until satisfactory proof of loss

—
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at sea without fault or neglect of the owner or shipper has been submitted in
accordance with section 185.40'&, and claim for remission of the tax on the spirits
so lost has been allowed by the Commissioner.
(Secs. 2885, 2886, 3170, 3176,
I. R. C. )
SEc. 185.329. (d) Continuing bond. , transportation for export, Eorm 658. If
spirits are to be withdrawn for transportation for export from time to time on
one transportation for export bond, a continuing bond, Form 658, in triplicate,
shall be executed. The bond will be in a penal sum sufficient to cover the tax
at the distilled spirits rate on the maximum quantity of distilled spirits that
may remain unaccounted for at any time, but in no case shall the penal sum

—

be less than $1,000. Di. tilled, spirits withdrawn
for transportation for export
shall remain unaccounted for until satisfactory proof of clearance of the spirits
from the port of export is filed with the &listrict supervisor in accordance with
section 185.384 or 18&.385. (Secs. 288. &, 2886, 3170, 3176, I. R. C. )
SEc. 185&.333. Delivrry to currier. If the spirits are withdraivn from a bonded
warehouse located elsewhere than at the port of exportation, the exporter will
deliver the shipment to a carrier for transportation to the port of exportation.
He shall procure a copy of the bill of lading covering such transportation and
deliver it to the storekeeper-gauger at the bonded warehouse.
The spirits must
be consigned to the collector of customs of the port of export, and must be
properly described in the bill of lading by serial numbers, kind, and quantity.
(Secs. 2885, 2886, 3176, I. R. C. )
Src. 18o.334. Delivery directly for customs inept etio», . Where the spirits are
withdrawn from a bonded warehouse located at the port of exportation, the
exporter will deliver the shipment directly for customs inspection and supervision
of lading. A copy of the export bill of lading shall be procured and filed with the
district supervisor for attachment to the copy of Form 206 retained by him.
(Secs. 2885, 2886, 3176, I. R. C. )
SKc. 185.335. Dxportatyn& through border port, etc. In case of exportation
through a border port to contiguous foreign territory, the bill of lading will
cover the transportation of the spirits to their destination, and must show the
routing, particularly as to the carrier which will deliver the shipment for customs
inspection at the border. The shipment must be consigned in care of the collector
of customs or depui. y collector of customs at the border port. The exporter shall
at the bonded
deliver one copy of the bill of lading to the storekeeper-gauger
In case of transportation of the spirits from a bonded warehonse,
warehouse.
located elsewhere than at the port of exportation, for shipment by vessel, the
exporter shall furnish a copy of the transportation bill of lading and a copy of
the export bill of lading to the district supervisor for attachment to the copy of
Form 206 retained by him. (Secs, 2885, 2886, 3176, I. R. C. )
SEo. 185.336. Disposition of forms. Whe&I the packages have been delivered
and the exporter has furnished copies of. the bill of lading, the storekeepergauger will forward immediately a complete set of the forms (206, lo20, and bill
of lading) to the district supervisor, and one copy each of Forms 206 and 1520 to
(Secs. 2885, 2886, 3170, 3176,
the collector of customs at the port of exportatiou.
I. R. C. )
SEc. 185.344. Deficie»ctes to be tax-paid. All losses in excess of the statutory
allowance on account of leakage and evaporation, as disclosed by the regau e of
the distillers' original packages, and any additional loss in transferring the
spirits to the new packages, as shown by the gauge of such packages, must be
tax-paid in accordance with section 18;&.348, unless such loss is attributable io
theft, accident, or otherwise than by leakage or evaporation, and claim for the
remission of the tax thereon is filed. (Secs. 2885, 2886, 2901. 3176, I. R. C. )
If, upon examination of
SEc. 185.397. Taa to be repo&ted for assessment.
Forms 691 and 696 received from the collector of customs, it shall appear that
there has been a loss of distilled spirits from packages while in transit from the
internal revenue bonded warehouse from which v;ithdrawn to the port of exdeportation, the district supervisor will report for assessment the tax on thefrom
Where the deficiency
ficiency in accordauce with prescribed procedure.
indicative
any package does not exceed 1 proof gallon, and there is no evidence evidence of
of tampering, the deficiency may be disre arded. Where cases sho&v the
tax on
loss while in transit, the district supervisor will report for assessment
the deficiency of each such case. (Secs. 2885, 2886, 3176. I. R. C. )
18 .432. Certificat. Form 5)5. Receipts of shipments c of spirits withtl y
drawn for use of the United States under these regulations shall be promp
of the United
certified to on Form 54:&, in duplicate, by the official representative shipments
are
States or governmental agency thereof to whom deliveries of such
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made. Where, on inspection at destination, a loss in transit as to any package is
found to exceed 1 proof gallon, such loss will be noted on each copy of F'orm 545
by the receiving ofiicer, who will also specify the serial number of each such
package, the loss ascertained as to each, and whether the condition of the package
when received indicated that the loss was due to leakage or other cause. Similar
notations will be made by the receiving officer on Form 545 where inspection of
shipments of spirits withdrawn in eases reveals any loss in transit.
(Secs. 3176,

3331, I. R. C. )
SEc. 185.43'8. Disposition of Form 5/j5. The certificate on Form 545, in duplicate, duly executed by the receiving officer to whom the spirits are delivered and
countersigned by the head of the department or iIIdependent bureau or establishment in interest, shall be forwarded within 30 days from the date of the withdrawal of the spirits to the district supervisor from whose district the withdrawal
was made. The district supervisor will note on Form 545 the quantity of spirits
If Form
shown by the withdrawal papers to have been withdrawn for shipment.
545 shows a loss in excess of 1 proof gallon from any package or any loss from a
case of spirits in transit, the district supervisor will forward a copy of the Form
545 to the Commissioner with his recommendation for assessment of the tax due
on the total deficiency. IVhere Form 545 indicates that no loss of spirits occurred
in transit, the district supervisor will forward one copy of the foI'm to the ComThe district supervisor will retain one copy of Form 545. (Secs,
missioner.
3176, 3331, I. R. C. )
5. The folloiving neiv articles and sections are added:
SEc. 185.3. (s) "Common carrier" shall mean one whose occupation is transportation of persons or things from place to place for hire, and who holds himself
out to the public as ready and willing to serve the public indiscriminately in the
particular line in which he is engaged. (Secs. 2001, 3176, I. R. C. )

—

ARTIcLE

—

XLVIII. LossFs

oF

BUILDINGs

SPIRITs

WHILE

CGNSTITUTING

—

BEING TRANsFERRED
SAME WAREHousE.

BETwEEN

In order to claim remission of tax on spirits lost by
SEc. 185.506. Generah
theft, accident, or otherwise than by leakage or evaporation while being transferred between buildings constituting the same warehouse, the warehouseman
IVherc
must provide facilities for weighing packages in each of such buildings.
spirits are to be transferred from one such building to another, the warehousein charge of such intention.
The spirits
man shall notify the storekeeper-gauger
will be transferred under the immediate supervision of the storekeeper-gauger.
(Secs. 2901, 3176, I. R. C. )
SEc. 185.507. Procedure. If the spirits to be transferred are in original
packages or in packages previously filled from warehouse storage tanks, the
will inspect and supervise the weighing of the packages
storekeeper-gauger
prior to the transfer. If the storekeeper-gauger or the warehouseman has reason
to believe the packages have sustained a loss by theft, accident, or otherwise
than by leakage or evaporation during the transfer, the packages shall be
weighed immediately upon receipt in the building to which transferred; otherIf the spirits are contained in cases,
wise the packages shall not be weighed.
will inspect the eases before and after transfer.
If
the storekeeper-gauger
it is ascertained that the packages or cases have sustained a loss of spirits bv
theft, accident, or otherwise than by leakage or evaporation, a report will
be made to the district supervisor in accordance with section ls, i. 213, and a
claim may be filed in accordance with section 185.210. (Secs. 290I, 3176, I. R. C. )

—

ARTIcLE

—

XLIX.

—

VOLUNTARY

DEsTRI:cTION ol' SPIRITs.

SEc. 185508. General. Distilled spirits stored in an internal revenue bonded
warehouse, which are found by the Commissioner to be unfit for use for beverage
purposes, may be voluntarily destroyed without payment of tax by the warehouseman in accordance with the procedure herein set forth.
(Secs. 2901,
3176, I. R. C. )
SEc. 185.509. Appltcatiou.
The warehouseman will make written application
to the district supervisor of the district in which the warehouse is located for
permission to destroy such spirits. The application shall specify the kind and
approximate quantity in wine gallons and proof gallons of such distilled spirits;
the name, address, and registered distillery number of the distiller who produced

—
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such spirits; the date of production; the serial numbers of the barrels, tanks,
or cases in which such spirits are stored, and a statement showing the condition of the spirits which renders them unfit for beverage purposes.
(Secs. 2901,
3176, I. Ih C. )
Src. 185.510. Action by supervisor. Upon receipt of such application, the
district supervisor will require an inspection to be made of the spirits by the
storekeeper-gauger to determine the correctness of the application and to procure
a sample from each barrel, tank, or case for submission to the district chemist
for analysis to determine whether the spirits are unfit for beverage purposes.
E;&ch sample will consist of 1 pint, or if deemed advisable, 1 quart, in the
&;&s&& of barrels
and tanks, and a bottle from each bottling lot. The bottle con&aining the sample will be labeled in such manner as will readily identify the
spirits. The samples will be forwarded to the district chemist at the expense
of the warehouseman,
The district chemist will analyze the samples and
furnish a rcport of such analysis to the district supervisor.
The unused portion of the samples will be retained by the district chemist for further examinaThe district supervisor will forward the application of the
tion, if necessary,
report, and a copy of the
warehouseman,
a copy of the storekeeper-gauger's
district chemist's report of analysis to the Commissioner with his recommendation. (Secs. 2901, 3176, I. R. C. )
Szc. 185.511. Action by Commissioner.
(a) Unfit for beverage purposes.
If the Commissioner finds that the spirits are unfit for beverage purposes, he
will authorize the district supervisor to permit such spirits to be destroyed
under the supervision of the storekeeper-garger.
by the warehouseman
(b) Ett for beverage purposes. If the C&&mmissioner finds that the spirits
are fit for beverage purposes, he will disappr&&ve the application and notify the
The district supervisor will thereupon
district supervisor of such disapproval.
that the spirits have been determined to be fit for
inform the warehouseman
beverage purposes and that they may not be destroyed without payment of tax.
(Secs. 2901, 3176, I. R. C. )
Szc. 185.512. D&st&uction. (a) Regauge. Spirits authoriz&d to be destroyed
and reported for that purpose on
will be regauged by the storcke&per-gauger
Following such regauge a nd payment of tax
Form 1520, in quadruplicate.
on any d&ficiency as hereinafter set forth, the spirits may be destroyed under
by runninz the same into
the immediate supervision of the storekeeper-gauger
will then certify
the sewer or by other suitable means. The storekeeper-gauger
to such destruction on the Form 1520, return one copy of the form to the warehouseman, retain one copy for his fil, and forward one copy to the district
Iie will t;&ke appropriate credit for the spirits so destroyed at a
supervisor.
special line on I&'orm 1513. The district supervisor will take appropriate credit
for the spirits so destroyed at a special line on I orm 1,&14.
(b) Tag-pa&yment of losses. If the r& gauge discloses losses in excess of the
statutory allowance, such losses must be tax-p&&id prior to destruction of the spirits.
The Form 1520, in quadruplicate, will be submitted to the collector accompanied
remittance for the tax. I!pon coll«tion of the tax,
l&y the warehouseman's
the collector will certify the tax-payment on the four copies of the Form 1520,
retain one copy of the form, and forward three copies of the form to the wareThe collector will list the item on his current distilled spirits tax
houseman.
list. The warehouseman will return the three copies of Form 1520 received
(Secs. 2901, 3176, I. R, C. )
from the collector to the storekeeper-gauger.
Szc. 185.513. Prior losses. Any clai&ns for remission or refund &&f the tax on
spirits lost prior to April 9, 1942, shall be subject to the provisions of section
2901 of the Internal Revenue Code and of these regulations as they existed
prior to that date.
GUY T. HKLiT&BIVG,

—

—

—

—

—

—

—

—

Comp&&', ssio»er

of I»ternal Reve»ue.

Approved April 30, 1949.
JoIIN L. SULravAN&
Acting Secretary of the Treas«tp.
(Filed with the Division of the Federal Register iiay 1, 194',

03 p. m. )
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T. D. 5141

TITLE 26 INTERNAL REVENUE.

—

—

CHAPTER I, SUBCHAPTER C. PART 192.
FERMENTED MALT LIQUORS.

Amending

Regulations

18.

TREASURF DEPARTMENT.

OFFICE OF COMMISSIONER OF INTERiVAL REVENUE)

Washington, D. C.
To D& trict Supervisors, CoQectors of Internal Revenue, and Others

Concerned:
Pursuant to the provisions of sections 3153(b) and 8176 of the
Internal Revenue Code, sections 192.212, 192.214, 192.21i, 192.218, and
192.222 of Regulations 18 (Title 26, Part 192, Code of Federal Regulations), are hereby amended to read as follows:
Szc. 192.212. Delivery to carrier. The brewer, upon release of a shipment

—

for export, will deliver such fermented liquor either to the carrier or directly
for customs inspection. If the place of manufacture is located at the port of
exportation, he will deliver the shipment directly for customs inspection and
supervision of lading, and will file a copy of the export bill of lading with the
district supervisor.
If the place of manufacture is located elsewhere than at
the port of exportation, he will deliver the shipment to the common carrier for
transportation to the port of exportation, and procure one copy of the bill of
which he will forward to the district
lading covering such transportation,
supervisor of the district from which the shipment was made. (Secs. 3153(b),
3176, I. R. C. )
SEc. 192.214. Exportation, through border port. In case of exportation through
a border port to contiguous foreign territory, the bill of lading will cover transportation to the foreign destination, and must show the routing, particularly the
carrier which will deliver the shipment for customs inspection at the border;
also that shipment was sent in care of the collector of customs or deputy collector of customs at the border port: Provided, That where a through bill of
lading is not obtainable, separate bills of lading covering the shipment from the
place of manufacture to the border port and from the border port to the foreign
destination will be procured. A copy of the through bill of lading, or copies of the
separate bills of lading, as the case may be, will be transmitted by the brewer
or his agent immediately by letter to the supervisor of the district from which
the shipment was made, for attachment to the copy of application and entry,
Form 550. (Secs. 81o8(b), 3176, I. R. C. )
SEo. 192.217. Shipment by vessel. If the place of manufacture is located elsewhere than at the port of exportation, and the shipment is to be exported by
vessel immediately, the brewer shall forward a copy of the transportation hill
of lading as provided by section 192.212, and a copy of the export bill of lading
to the supervisor of the district from which the shipment was made, for attachrnent to the copy of Form 550 retained by him. He will also forward two copies
of the Form 550 to his agent at the port of exportation. The two copies of the
I'orm 550 must reach the agent in sufhcient time for him to file them with the
collector of customs of the port at least six hours prior to lading. The agent
shall see that the name of the exporting vessel is properly entered in the Form
550, giving the location of the pier where it will be laden, and shall subscribe
his name as agent for the exporter.
(Secs. 3158(b), 8176, I. R. C. )
Src. 192.218. Shipment to contiguous foreign territory. In case of exportation
rail
to contiguous foreign territory by
through a border port, the brewer shall
retain one copy of the Form 550 and forward two copies thereof immediately
to the collector of customs of the border port through which the shipment will
A copy of the bill of lading will be forwarded to the
be routed for exportation.
district supervisor as provided bv section 192.214. (Secs. 8158(b), 3176, I. R. C. )
SEc. 192.222. Certificate of exportation.
After inspection, lading, and clearance for a foreign port of the vessel or vehicle on which the fermented malt
liquor described in the entry is laden, the collector of customs shall execute his
certificate of exportation on the back of each copy of the Form 550. He shall

—

—

—

—
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retain one copy of the Form 5OO for his entry record, and transmit the
fully executed, to the supervisor of the district from which the fermented other,
malt
liquor was shipped.
(Secs. 3153(b), 3176, I. R. C. )

GUT T. HZLX~NG,
Commissioner o f Internal Eevenue.

Approved April 30, 1942.
JOHN

L. SULLIVAN,

Acting Secretary of the Treasury.

(Filed with the Division of the Federal Register klay I, 1942, 5.03 p. m.
)
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REVENUE CHA. PTER I, SUBCHAPTER C, PART 191.
IMPORTATION OF DISTII LED SPIRITS AND WINE&&,

Amending

Regulations

2L

TREASLRY DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERNAL REVENUE&

(Vashington, D. C.
To District Supervisors, Collectors of Internal Revenue, Collectors
of Customs, and Others Concerned:
1. Sections 583 and 534 of the Revenue Act of 1941 (Public law
250, Seventy-seventh Congress), approved September 20, 1941, provide in part as follows:
SEC. 588. DIsTILLED SPIRITs.
(a) RATE oiv DIsTIIIEO SriaIrs.

—

Section 2800(a) (I) of the Internal Revenue
Code is amended by striking out "at the rate of $2.25 (and on brandy at the
rate of $2)" and by inserting in lieu thereof "at the rate of $4 ", and by striking
out "(except brandy)".
(b) RATE oN IMPoRTED PEKEUMEs CosTAINIkrc ALOOIIOL. Section 2800(a) (3)
of the Internal Revenue Code is amended by striking out "$2.2&5" and inserting
in lieu thereof "$4".
SEO. 584. AVIkvk:s.
(a) RATE ON STI.I. WINEs. Section 3030(a) (I) (A) of the Internal Revenue
Code is amended by striking out "5 cents" and inserting in lieu thereof "8
cents"; by striking out "15 cents" and inserting in lien thereof "30 cents ';
and by striking out "25 cents " and inserting in lieu thereof "65 cents ".
(b) RATE ox SPAKKLIxc 'ADVISES, LIQUEURs, CoRDIALs, ETc. Section 3030(a) (2)
of the Internal Revenue Code is amended by striking out "2&a cents" and inserting in lieu thereof "7 cents
cents" and inserting
and by striking out
in lieu thereof "3+& cents ".

—

—

—

";

2. Pursuant

to the foregoing provisions

"II'

of law and sections 2803,

'37I, and 3176 of the I»ternal Revenue Code, section 191.10 of Regulations 21 (Title 26, Part 191, Code of Federal Regulations, 1940

Sup. ) is hereby revoked, and sections 191.3(lc), 191.5, 191.6, 191.7,
191.8, 191.9, 191.28, 191.35(lk), and 191.55 of such regulations are
hereby amended to read as follolvs:
SEO. 101.3. (A-) " )i inc" shall mean (I) still wine, iucluding

vermouth, artificial or imitation wines or compounds sold as still wine, champagne or sparkling
wine, and artificially &;&rbona«'&. wine, and (') fi:&vored or sweetened fortified
or uni'ortiiied wines, by whatever name sold or oifered for sale, containing not
over 24 per centum of, &lcohol bv volume.
Distilled spirits in customs bonded warehouse or
SEO. 191.5. Distilled spin/s.
imported into the United States are subject to an internal revenue tax, when

—

Regs. 21 (1940),

)CI

191.3(k), etc. ]
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withdrawn, at the rate of $4 per proof gallon, or wine gallon when below proof,
and a proportionate tax at a like rate on all fractional parts of such proof or
wine gallon.
(Secs. 2800 as ainended, 8176, I. R. C. )
Sac. 191.6. Perfumes cont«bniig distilled .~qib i ts. Imported perfumes containing distilled spirits are subject to an internal revenue tax, when withdrawn, at the rate of $4 per wine gallon and a proportioriate tax at a like
rate on all fractional parts of such wnie gallon. (Secs. 2800 as amended, 3176,

—

I. R. C. )

—

—

Sac. 191.7. Wines. (a) Still u;ines. All still wines, including vermouth,
and all artificial or imitation wines or compounds sold as still wine, in customs bonded warehouse or imported into the United States are subject to an
internal revenue tax, whi n withdrawn from customs custody, as follows:
On wines containing not more than 14 per ceutum of ab. olute alcohol, 8 ceuts
per wine gallon, the per centum of alcohol under this section to be reckoned by
volume and not by weight;
On wines containing more than 14 per centum and not exceeding 21 per
centum of absolute alcohol, 80 cents pcr wine gallon;
On wines containing more than 21 per centum and not exceeding 24 per centum
of absolute alcohol, 65 cents per wine gallon;
All such wines containing more than 24 per centum of absolute alcohol by
volume shall be classed as distilled spirits and shall be taxed accordingly.
(b) Sparkling moines. All sparkling wines and artificially carbonated wines
in customs bonded warehouse or imported into the United States are subject
to an internal revenue tax, when withdrawn from customs custiidy, as follows:
On each bottle or other container of champagne or sparkling wine, 7 cents
on each one-half pint or fraction thereof;
On each bottle or other container of artificially carbonated wine, 8i/s cents on
each one-half pint or fraction thereof.
(c) Wines containing over Bq per centum of alcohol. Champagne and other
sparkling wines, still wines, artificially carbonated wines, and vermouth, if
containing over 24 per centum of alcohol by volume, in customs bonded warehouse or imported into the United States are subject to an internal revenue
tax, when withdrawn, at the rate of $4 per proof gallon, or wine gallon when
below proof, and a proportionate tax at a like rate on all fractional parts of
such proof or wine gallon.
(Secs. 2800 as amended, 8080 as amended, 8176,

—

—

I. R. C. )

—

191.8. Liqueurs, cordi a ls, and, similar compounds. Liqueurs, cordials, and
similar compounds in customs bonded warehouse or imported into the United
States are subject to an internal revenue tax, when withdrawn, at the rate of $4
per proof gallon, or wine gallon when below proof, and a proportionate tax at
a like rate on all fractional parts of such proof or wine gallon: Provided,
That such products containing not over 24 per centum of a.lcohol by volume
made with distilled spirits of any kind an&i wine fortified with brandy made
from the same fruit as the wine are subject to an internal revenue tax, on
each bottle or other container, at the rate of 3t/2 cents on each one-half pint
or fraction thereof. Fortified or unfortified wines containing not over 24 per
centum of alcohol bv volume to which sweetening or flavoring materials have
been added are not classified as liqueurs, cordials, or similar compounds, but
are considered to be flavoretl wines only and are subject. to internal revenue
iax at the rates applicable to wines. (Secs. 2800 as amended, 8080 as amended,
8176, I. R. C. )
SEc, 191,9, Rate of tax on compounds and preparations.
Compounds
and
preparations containing distilled spirits, which are fit for beverage purposes,
in customs bonded warehouse or imported into the United States are subject
to internal revenue tax at the rate of $4 per proof gallon, or wine gallon
when below proof, and a proportionate
tax at a like rate on all fractional
parts of such proof or wine gallon. (Secs. 2800 as amended, 8080 as amended,
3176, I. R. C. )
191.28. Fvcmption from, stamping, marling, bottling, rind labeling requirements.
The provisions of these regulations relating to the atfixing of red
strip stamps, the indicia requirements of containers prescribed by Regulations
18 (26 CFR, Part 175), and the labeling of containers as prescribed by regulations promulgated
under the Federal Alcohol Administration
Act (27 CFR,
Part 5) are not applicable to imported distilled spirits (a) not for sale or for
any other commercial purpose whatever; (b) for use as ship stores; or (c)
for personal use. Samples of distilled spirits imported for any purpose are

—

—

[Regs. 23.
not exempt from the stamping, marking, bottling, and labeling requirements.
Exemptions from the requirement that imported distilled spirits an&1 wines be
marked to indicate the country of origin are set forth in customs regulations
(19 CFR, I'art 9.10). f Secs. 280'3, 2871, 3170, I. R. C. )
SEo. 1&91.35. (b) Diversion of spirits to other than specified port. In the
event of div& sion of all or part of the spirits to a port or ports other than the
port specified in korm 1027 filed with the Form 428, the i&«porter shall submit
a supplemental statement in duplicate on Form 1027A, "Applicat. ion for Diversion of ICed Strip Stamps for Imported Distilled Spirits, " for each such port.
He shall submit them to the collector of customs who approved the Form 428,
who will retain the copy and transmit the original to the collector of customs
at the designated port. i&vhere a warehouse or consumption entry is filed at a
specified port other than the port where the requisition was approved, the
collector of customs of the port at which the warehouse or consumption entrv
is filed will promptly notify, on Form 1627A, the colic&tor of customs who
approved the Form 428 of the number and denomination of stamps shown by
the usual customs examination to have been attached to the containers.
The
collector of customs who approved the requisition will ere&lit. the Form 428
accordingly.
He ivill stamp on the copy of Form 1&f27A "Strip stamps credite&l, "
and send the copy to the importer who filed the application.
Such in&porter
may then take credit for the stamps on Form 96. Such diverted spirits may
not be released from customs custody until Form 1027A has been received at
the port of diversion or the collector of customs who approved Form 428 h&is
authorised such rele:&se. (Secs. 2803, 3170, I. IC. C. )
SEc. If)1.55&. Sfontf&iy r&ipor&, Parts II and III, Eorm 90. At the close of the
month, importers shall prepare Parts II and III of Form 90, in triplicate, reportiug on Part II the red strip stamps purchased and used during the month, and
Two copies shall
on Part III the stamps shipped abroad to importers' agents.
be forwarded, on or before the 10th day of the succeeding month, to the district
supervisor, Alcohol Tax Unit, in charge of thc district in which the business of
One copy shall be retained in bound form with the
the importer is conducted.
importer's copies of Part I, Form 90, for the same month, available for inspection by Government officers. (Secs. 2&803, 3170, I. R. O. )

—

&

—

C&UY

Commissioner

T

HELVERING&

of Interna/ Revenue.
W. R. JOHNSON&

Commissioner

January 7& 1942.
JOHN Is. SULLIVAN&
Acting Secretary of the Treasung.

Approved

(Filed with the Division of the
REGULATIONS
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k cdernl
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o Customs.

Register January 7, 1942, 3.48 p, m. )
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181.

23.

TREASURY DEPARTMENT&

OFFICE OF COAINISSIONER OF INTFICNAL RRVENUF,
tVashingto»& D. C.

To Dzstrict Supe»isors, Co(le&'to&'8 of Interna/ Reve»ue, and Others
Concerned:
P«rsuant to the provisions of section 8250(j) (8), Internal Reve»ue
Code, sections 181.28 and 181.25 of Regulations 28 (20 CI R, Part 181)
are hereby an&& nded to read as follows:

—

Skc. 181.23 D&ii& &'i& of sbipme&&fi bill of 1«ding. The manufacturer, upon
release of a shipment of stills for export will deliver such shipu&cnt as foll&&ws:
(a) If the place of manufacture is located at the port of exportation he shall
&
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deliver the shipment directly for customs inspection and supervision of lading,
The drawback entry, Form 1610, must be filed with the collector of customs
at least six hours prior to the lading of the stills in order to allow opportunity
for customs inspection. The exporter must file a copy of the export bill of
lading with the collector of internal revenue of the district in which the place
of manufacture is located, for attachment to the copy of Form 1610 retained
by him. The bill of lading must show the exporter as the shipper, the manufacturer's serial numbers of the stills, and the number of stills contained in
the shipment.

(b) If the place of manufacture is located elsewhere than at the port of
exportation he shall deliver the shipment either directly for customs inspection
and supervision of lading or to a common carrier for transportation
to the
port of export. The exporter shall transmit a copy of the bill of lading covering such transportation
and a copy of the export bill of lading to the collector
of internal revenue, for attachment to the copy of Form 1610 retained by him.
In case of exportation through a border port to contiguous foreign territory
the bill of lading will show the routing, particularly
the carrier which will
deliver the shipment for customs inspection at the border port, and will cover
transportation
to the foreign destination: Provided, That where a through
bill of lading is not obtainable, separate bills of lading covering the shipment
from the place of manufacture to the border port and from the border port to
the foreign destination will be procured.
The bill of lading will also show
that the shipment was sent in care of the collector of customs or the deputy
collector of customs at the border port. One copy of the through bill of lading
or of each of the separate bills of lading, as the ease may be, will be transmitted by the exporter or his agent immediately by letter to the collector of
internal revenue, for attachment to the copy of Form 1610 retained by him.
(Sec. 3250(j) (3), I. R. C. )
Sac. 181.25. Certificate of exportation. After inspection and lading and clearance for a foreign port of the vessel or car on which the stills described in the
entry are laden, the collector of customs will execute the certificate of exportaiion on each copy of the claim and entry, Form 1610. He will retain one copy
of the form for his entry record and will transmit the remaining two copies
to the collector of internal revenue for the district from which the stills were
shipped.
(Sec. 3250(j) (3), I. R. C. )
GUY T. HELVERING,

—

Commissioner

of Internal Revenue

Approved May 6, 1942.
JOIIN

L. SULLlvAN,

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register May 7, 1942, 3.41 p. m. )
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I, SUBCHAPTER C, PART 176.
DRAWBACK ON DISTILLED SPIRITS AND WINES.
Amending

Regulations 28.
TREASURY DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERNAL RavENUE)

To DMtrict Supervisors,

Collectors of Internal

Washington, D. C.
Revenue, and Others

Concerned:
Pursuant to the provisions of sections 8176, 8179(b), Internal Revenue Code; and sections 809 (a), (b), (c), (d) and 818(i) of the TariÃ
Act of 1980 (19 U. S. C., Sup. V, 1809 (a), (b), (c), (d) and 1818 (i) ),

[Regs. 28.

sections 176.49 and 176.50 of Regulations
hereby amended to read as follows:

28 (26 CFR& Part 176) are

—

—

Siw. 176.49. Direct delivery for customs inspection.
(a) Bill of lading. If
the export storage room where the bottled spirits or wines are stored is located
at the port of exportation, the exporter shall deliver the shipment directly for
custoins inspectior. and supervision of lading. The drawback entry must be filed
with the collector of customs at least six hours prior to the lading of the spirits
or wines in order to allow opportunity for customs inspection.
The exporter must
file a copy of the export bill of lading with the district supervisor.
The bill of
lading must show the exporter as the shipper, the serial numbers of the cases,
and the quantity shipped in wine gallons.
(b) Receipt covering supplies on vessels or aircraft. If the spirits or wines
on which draivback is claimed are for use as supplies on vessels or aircraft, a
receipt covering the sprits or wine. showing the marks, numbers, and quantity,
sigried by the roaster or an authorized officer of the vessel or steamship companv,
in the case of ship's supplies, or by an authorized officer of the aircraft or air
line company, in the case of supplies for aircraft, will be filed with the district
supervisor, in lieu of an export bill of lading.
(Secs. 8176, 3179(b), I. R. C. ;
and Secs. 309 (a), (b), (c), (d) and 813 (i), Tarift Act of 1930 (19 U. S. C. , Sup.
V, 1809 (a), (b), (c), (d) and 1818(i) ).)
SEc, 176.50. Ship»(ant to port of export.
(a) Exportation by vessel. In the
event the export storage room where the spirits or wines are stored is located
elsewhere than at the port of exportation, the exporter shall deliver the shipment
either directly fo" customs inspection and supervision of lading, as in the case
where spirits or wines are stored at the port of exportation, or to a common
carrier for transportation to the port of exportation. IIe shall forward a copy of
the transportation bill of lading and a copy of the export bill of lading to the
supervisor of the district from which the shipment was made, for attachment to
the copy of the claim and eutry, Form 1582 or 1582—A returned by the Government
officer at the export storage room.
(b) Exportation through border port. In easi of exportation to contiguous
foreign territory by rail through a border port, the bill of lading will show the
routing, particularly the carrier which will deliver the shipment for customs inspection at the border port, and will cover transportation to the foreign destination: Provided, That where a through bill of lading is not obtainable, separate bills
of lading covering the shipuient from the export storage room to the border port
The bill
and from the border port to the foreign destination will be procured.
of lading will also show that the shipment was sent in care of the collector of
customs or the deputy collector of custonis at the border port. A copy of the
through bill of lading, or copies of the separate bills of lading, as the case may
be, will be tr:insmitted by the exporter or his agent immediately by letter to the
supervisor of the district from which the spirits or wines were released for exThe district supervisor will attach the copy of the bill, or bills, of
portation.
lading to the copy of the claim and entry, Form 1582 or 1582—A returned by the
(Secs. 8176, 8179(b), I. R. C. ; and
Government officer at the export storage room.
Secs. 809 (a), (b), (c), (d) and 318(i), Tariff Act of 1980 (19 U. S. C., Sup.
V, 1309 (a), (b), (c), (d) and 1813(i) ).)

—
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GUy
C omni ssi oner

T. EErnvERINO&

of Interna/ Eev enue.

Approved May 6, 1942.
JOHN

L.

SULLIV.

&

N&

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register iilay 7, 1942, 8.41 p. m. )
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Production, withdrawal, etc. , of distilled spirits of 100 degrees
or more of proof at registered distilleries, fruit distilleries, and

internal revenue bonded warehouses.
TREASURY' DEPARTMENT)

OFFICE OF COMMISSIONER OF INTERNAL REVENUE)
Wash)ington, D. C.
Supervzsors anct Others Concerned:

To District
The Act of January 24, 1942 (Public law 412, Seventy-seventh
Congress), provides as follows:

That section 2888 of the Internal Revenue Code (relating to transfer of
spirits at registered distilleries) is amended by adding at the end thereof the
following:
"(c) TaANsFan oF SFIRrrs Foa INnvsraIAL Usrs. Distilled spirits of one
hundred and sixty degree of proof or greater may be withdrawn
from registered distilleries (including registered fruit distilleries), and stored in and
withdrawn from internal-revenue bonded warehouses, pursuant to the applicable
provisions of subsection (a): Provided, That such distillecl spirits may also
without payment of tax from registered distillcries (including
t&e withdrawn
registered fruit distilleries) and internal-revenue
bonded warehouses for all
the tax-free purposes authorized by part II of subchapter C of this chapter,
and when so withdrawn
shall be subject to all applicable provisions of such
part. Under such regulations as the Commissioner may prescribe, the manufacture, warehousing,
withdrawal,
and shipment of distilled spirits of cne
hundred and sixty degrees of proof or greater may be exempted from the provisions of section 2880 and section 2870. This subsection shall cease to be in
effect upon the termination of the uulimited national emergency proclaimed
"
by the President on hiay 27, 1941.

—

Pursuant to the above provisions of law and sections 2888 (a), 8102,
8105, 8114(a), and 8176, Internal Revenue Code, the following regulations are hereby prescribed:
1. Distilled spirits of 160 degrees or more of proof may be withdrawn from registered distilleries and fruit distilleries, and may be
stored in and withdrawn from internal revenue bonded warehouses,
in accordance with the provisions of Regulations 4. 5, and 10, relative
to the withdrawal of spirits produced at a proof in excess of 159
degrees and reduced in the receiving cisterns to not more than 159
and not less than 100 degrees of proof, pursuant to section 2888(a),
I. R. C. Such spirits, when tax-paid, may be used for beverage purposes only.
2. Distilled spirits of 160 degrees or more of proof may also be
withdrawn without payment of tax from registered distilleries, fruit
distilleries, and internal revenue bonded warehouses for the tax-free
purposes speciQed in section 8108, I. R. C., pursuant to withdrawal
permits issued to permittees whose basic permits authorize the procurement of alcohol fusee of tax. Withdrawals shall be in accordance
with the provisions of Regulations 4) 5) and 10, relative to the withdrawal of spirits produced at a proof in excess of 159 degrees and
reduced in the receiving cisterns to not more than 159 and not less
than 100 degrees of proof, pursuant to section 2888(a), I. R. C., and
with the provisions of Regulations 8 relative to the withdrawal of
alcohol for such purposes.
3. Permittees whose basic permits (Forms 1488, 1444, and 1447)
authorize the procurement of alcohol free of tax and who desire
to procure distilled spirits of 160 degrees or more of proof from

[. is c.
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registered distilleries, fruit disti]leries, and internal revenue bonded
war'ehouses. should file application on Form 1431, 1444, or 1447 with
the district supervisor for amendment of' their basic permits to auof such distilled spirits. The permittee
thoriz&. the procurement
must also file consent of surety, Form 1533, on his bond, I~'orm 1432—A,
1462, or 1448 (if any), extending the terms thereof to corer such
distilled spirits. The consent of surety shall be in substantially the
folio&ving form:
To extend the terms of said bond to be liable for distilled spirits of 100
degrees or mote of proof withdrawn free of tax by the principal from registered
distilleries, fruit distillerie», and inte&nal revenue bonded warehouses, pursuant
to section ZHYg(c), I. It. C., and r&gulations, to the s:&me extent as alcohol
withdrawn fr& e of tax from industrial alcohol plants and bonded warehouses.
4. Such permittees, when filing applications on Form 1444, 1449,
or 1463, for &vithdra~wal permits to procure such distilled spirits,
»1&;&11 modify
such f'orms to»pecify distilled spirits, in addition to
alcohol, and withdrawal from a registered distillery, I'ruit distillery,
or internal revenue bonded warehouse. as the case may be, in addition
to an industrial alcohol plant, bonded warehouse, or denaturing plant.
District supe& visor» will modify Forms 1444, 1450, 1464, ancl 1465
likewise &vhen issuing withdrawal permits on such forms to procure
Such applications shall be filed, and v. ithsuch distilled spirits.
&lrawal permits will be issued, in accordance &vith the provisions of
Regulations 3 relative thereto.
:&. Carriers
desiring to transport distillecl spirits of 160 &legrees
or more of proof witl&drawn free of tax uncler these regulations, must
procure permit so to do, in accordance with»ection 3114, I. R. C.,
'i.
. Where bond, Form 49, is required to support,
an&1 Regulations
such permit, the bond shall be mo&lifiecl io cover such tax-free &li»tille&l spirit~, in addition to tax-free alcohol.
Carriers, &vho hold
per&nit to transport tax-free alcohol ancl &vho &lesi&e to tran»port
such tax-free distilled spirits, must file application on Form 144 for
amenclment of their permits, Form 145, to authorize the transportation of such tax-free clistilled spirits, and wl&erc such permits are
sul&porte&1 by boncl, Form 49, the carrier must file consent of surety,
For»l 1533, on his bond, extending the ter&us thereof to cover such
t;&x-tree &listilled spirit».
The consent of surety shall be in subst;&»tial ly the following form:
To extend thc terms of said bond to be liable for tax-free distilled spirits
of 100 d&grees or more of proof transported by him, to the same extent as
tax-free alcohol transported

by him.

6. Such distilled spirits of 160 degrees or more of proof shall be
r»arked "Distilled Spirits" as to kind, folio~ed by the name of the
&vhi& h
»tate& ial from
produced, as " Distilled Spirits Grain,
"Distilled Spirits Fruit, " or Distilled Spirits Cane. " Spirits of
160 degrees or more of proof produced at fruit distilleries and marked
as to kind in accord;&nce with the Gauging illanual at the time of production, may be withdra&vn free of tax as specified herein, provided the
spirits have not been colored with caramel, by storage in wooden containers, use of oak chips, or other» ise, and the kind of spirits marked
on the containers is efi'aced and the containers rc-marked "Distilled
Spirits Fruit" prior to removal. The containers of such distilled
spirits shall otlrcrwise be marked in accordance with the Gauging
Manual and Regulations 4, 5, and 10. When ivithdrawn free of tax,

—

—

'

—

— "

the purpose of withdrawal shall be marked on the containers in
accordance with Regulations 8.
7. The production, withdrawal, accounting, etc. , of such distilled
spirits at registered distilleries, fruit distilleries, and internal revenue
bonded warehouses shall be in accordance with Regulations 4, 5, and 10,
and the transportation, use, denaturation, accounting, etc. , of such
distilled spirits after withdrawal for tax-free purposes shall be in
accordance with Regulations 8. Upon denaturation such spirits will
be designated as "Completely Denatured Alcohol" or ' Specially
Denatured Alcohol, " as the case may be, and withdrawn as such from
the denaturinq plant. When withdrawn tax-paid, the spirits shall
be accounted for by the consignee the same as other tax-paid spirits.
8. The law provides that the manufacture, warehousing, withdrawal, and shipment of such distilled spirits of 160 degrees or more
of proof may, for any of the authorized purposes, be exempted from
the provisions of sections 2886 and 2870, I. R. C. When it is desired
to mash or distill such spirits between 11 p. m. Saturday and 1 a. m.
Monday, or to warehouse, withdraw, or ship (in packages containing
more than 10 wine gallons) such spirits between sundown and sunrise,
or on Sunday, the proprietor shall make application, in duplicate, to
the district supervisor for permission so to do. The application shall
specify the dates and hours on which it is desired to conduct such
operations, the nature of the operations, and the necessity for such
production, warehousing, withdrawal, or shipment. The application
shall be filed in sufficient time in advance of the time of operation
specified in the application to enable the district supervisor to determine the necessity for such operations, and, if he approves the
application, to assign an officer to supervise the operations where
deemed necessary. District supervisors will approve such applications
where necessity therefor is shown and Government officers are available for necessary supervision.
Where it is desired to conduct such
operations during such hours regularly, the application may be made,
and the permission granted, accordingly.
9. No distilled spirits of less than 160 degrees of proof may be
mashed or distilled between 11 p. m. Saturday and 1 a. m. Monday,
or warehoused, withdrawn, or shipped (in packages containing more
than 10 wine gallons) at a registered distillery, fruit distillery, or
internal revenue bonded warehouse, between sundown and sunrose, or
on Sunday, pursuant to such permission.
10. Proprietors of registered distilleries, fruit distilleries, or internal
revenue bonded warehouses, from which distilled spirits of 160 degrees
or more of proof are withdrawn under section 2888(c), I. R. C., and
these regulations, may establish denaturing plants in accordance with
Regulations 8.
11. These regulations shall cease to be effective upon the termination
of the unlimited national emergency proclaimed by the President on
May' 27, 1941.

D. CANN~
of Internal Revenue.

NORMAN

Acting Commissioner
Approved January 24, 1942.

L. Svl, rzvAN,
Acting 8ecretary of the Treasurg.

JOHN

(Filed with the Division of the Federal Register January 27, 1942, 11.44 a. m. )
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T. D. 5130
TITLE 26 —
INTERNAL

REVENUE.

Amending

—CHAPTER

—

I, PART 186. GAUGING IIANUAL.

the Gauging

ltIanuaL

TREASURY DEPARTiIKNTi
OFFICE OF CODIiIISSIOXER OF INTERNAL RKYENUF. ,

Woshingtoni

D. C.

To District Supervisors and Others Concerned:
Purusant to the provisions of sections 2808 and 3176, Internal
Revenue Code, subparagraph
(b) of paragraph 60 of the Gauging
Manual, approved November 21, 1938 (section 186.60, Title 26, CFR),
as amended by Treasury Decision 5117, approved February 17, 1942
[page 828, this Bulletin], is hereby further amended to read as follows:
PAR. 60. (b) (1) Spirits hereafter distilled at or above 160 degrees and less

than 190 degrees of proof, if not to be branded in accordance with subparagraphs (b) (4), (c), (d), (e), (f), and (g) hereof, and spirits hereafter distilled
;it or above 190 degrees of proof shall be branded "Spirits Grain, " "Spirits—
Provided, however, ThatCane, " or "Spirits Fruit
(A) If such spirits are to be used for the purposes authorized by the
Act of January 24, 1942 (section 2883(c), Internal Revenue Code) (taxpaid for beverage purposes, or removed for tax-free purposes), they must
have been withdrawn from cisterns at 160 degrees or more of proof.
(B) If such spirits are distilled from fruit and are intended for the
fortification of wines, the words "Spirits Fruit" shall be followed by the
name of the fruit from which produced.
(2) If spirits are bi:inded in accordance with subparagraphs (b) (1) (B) and
(f), they may be used for beverage and tax-paid nonbeverage purposes only;
and if branded in accordance with subparagraphs
(c), (d), (e), and (g), they
may be used for beverage purposes only, except that if they are distilled below
160 degrees of proof, they may be used for beverage and tax-paid nonbeverage
purpos~es: Provided. , That spirits branded in accordance with subparagraphs
(b) (1) (B) and (f), if not less than 160 degrees of proof, may also be withdrawn for the tax-free purposes authorized by the Act of January 24, 1942
(section 2883(c), Internal Revenue Code), if rebranded "Spirits Fruit. "
(3) If spirits of any proof less than 190 degrees are so distilled or so
treated in the process of distillation as to lack the taste, aroma, and other
rum, or other potable beverage spirits. they
characteristics of whisl-y, brandy, "
"Spirits Cane, " or "Spirits Fruit, " as
shall be branded "Spirits Grain,
Provided, )toiccrer, Thatthe case may be, followed by the word "Processed
(A) If such spirits are reduced to 169 degrees or less of proof, they
from cisterns for beverage purposes, except that
m;iy be withdrawn
"Spirits Fruit Processed" may be withdrawn at any proof for beverage
and tax-paid nonbeverage purposes.
(B) If such spirits are distilled at 160 degrees or less of proof, they
may be withdrawn for beverage and tax-paid nonbeverage purposes.
(C) If such spirits are withdrawn from cisterns at 160 degrees or more
of proof, they may be withdrawn for the purposes authorized by the Act
of January 24, 1942 (section 2883(c), Internal Revenue Code), except that
" Spirits Fruit Processed" mar also be withdrawn for tax-paid nonbeverage purposes.
(Dl Such spiri!s nf any proof may be removed under the Act of Jl;irch
27, I!142 (section 2883(tl), Internal Revenue Code), for redistillation.
(4) All spirits hereafter rem&iced from cisii ms at any proof, under the Act
Ri venue Code), for rcdistillation
of llnrch "7, 1942 (section 2883(d), Internal "
spirits Grain, "Unfinished spirits Cane, " or
shall be branded "Unfinished
"
"Unfinished spirits Fi nit.
or internal revenue
(5) QVhen spirits which were removed to distilleries
for beverii 'e or tax-free
bonded wnri iioiises 'for redis! illation are withdrawn
purposes, pursuant to the Act of March 27, 1942 (section 2883(d), Internal
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"Spirits Grain, "Spirits Cane, or
however, That(A) Such spirits shall be redistilled to or be withdrawn from an internal
revenue bonded warehouse without redistillation at not less than 160 degrees

Code), they shall
" Spirits —
Fruit ":Provided,

Revenue

be branded

of proof.
(B) Spirits distilled

from fruit if ivithdrawn for beverage or tax-paid
purposes, shall be branded in accordance with subparagraphs
(5) (1) (B) and (f).
(C) Ivhen grain, cane, or fruit spirits are mixed with each other "prior
to withdrav al or redistillation, the product shall be branded "Spirits.
(6) Xvhen spirits which were transfered to alcohol plants or bonded warehouses for redistillation are redistilled to 160 degrees or more of proof, or are
withdrawn from an alcohol bonded warehouse without redistillation by virtue
"
of being 160 degrees or more of proof, such spirits shall be branded "Alcohol.
nonbeverage

This regulation shall cease to be effective upon termination of the
unlimited national emergency proclaimed by the President on May
27) 1941.
GUY

.april

Approved
JOHN

L.

Commissioner

T. HELVERING&

of Inter~al Revenue.

1, 1942,

SULLrVAN,

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register April 2, 1912, 11.46 a. m. )
194' 8-11000
T. D. 5117

—

TITLE 26 INTERNAL REVENUE.
Amending

—CHAPTER

—GAUGTNG

I, PART 186.

MANUAL.

the Gauging Manual.
TREASURY DEPARTMENT~

OFFICE OF COMMISSIONER OF INTERNAL REVENUE,

W'ashington, D. C
To District Supervisors and Others Concerned:
By virtue of and pursuant to the provisions of sections 2208 and
3176, Internal Revenue Code, subparagraph (b), paragraph 60 of the
Gaug~ing Manual, approved November 21, 1988 (section 186.60(b),
'Iitle 26, C. F. R.), is hereby amended to read as follows:
PAR. 60. (b) All spirits distilled at or above 190 degrees of proof shall be
branded "neutral spirits, " followed by a word or phrase descriptive of the
material from which distilled. All spirits distilled during the period of the
unlimited national emergency proclaimed by the President on May 27, 1941, at
less than 190 degrees of proof and not less than 160 degrees of proof, from grain,
and which are so treated in the process of distillation as to lack the taste, aroma,
and other characteristics of whisky, shall also be branded "neutral spirits, "
followed by a word or phrase descriptive of the material from which distilled.
Such branding shall be in the following form: " Neutral Spirits Grain, " "Neutral
Spirits Cane, " or "Neutral Spirits Fruit, " etc. In the case of fruit neutral
spirits produced for fortification, the words "Neutral Spirits Fruit" branded
on the package will be followed by the the name of the fruit from which produced.

—
—

—

—

NORMAN

Acting Commissioner
Approved February 17, 1942.
JoHN

D. CANN,

of Internal Reeenee.

L. SULLIVAN,

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register Februarv 18, 1942, 11.54 a. m. )
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T. D. 5140

CvAUtli NG MANUAL.

—

TITLE 26 INTEiiNAL REVENUE.

—CHAPTER

—GALGlN41

I, PART 166.

XIANLAL.

the Gauging Manuah

Amending

TREAsURF DEPARTMENT)
OFFICE OF COMMIsSIONER OF INTERNAL REvENUE,

)Vashington, D. C.
To Distrt't t Supervisors and Others Concerned:
Hy virtue of and pursuant to the provisions of section 2901(a) ) Intern:il Revenue Code, as amended by the Act approved April 8, 1!!42
(Public law 51', ). Seventy-seventh Congress), paragraph 107 of the
Cxauging Mamial, approved November 21, 1938, is hereby amended to
read as follows:
PAa. 107. On and after April 9, 1942, if, upon regauge of packages of spirits for
withdrawal from internal revenue bonded warehouse, it shall appear that there
bas been a loss of spirits by leakage or evaporation from any package, without
the fault or negligence of the distiller or proprietor of the warehouse, allowance
for the loss actually sustained will be rriade to the extent authorized by section
2901(a), Internal Revenue Code, as amended, and as set forth in the following
schedule, for the period the spirits have been in warehouse.
Losses in excess of
such quantity must be tax-paitl.
The period for which allowance of losses will
be made begins to run from the date of original gauge as to fruit brandy, and the
date of original entry into warehouse as to other spirits.

Schedule of allotcances for loss bg leakage and erttf)t))-tt
Period of storage in warehouse.
ot. more

More than—

than—

Moatf)s.

Months.

wine gallons

capacity or morc.

6
8

6
8
10
12
14
16
18
21
21
27
30
33
36

10
12
14
16

18
21
24
27

30
33
36
39

39

j1.

Proc gallons.

2
4

2
4

(a!

Maximum allowance casks of 40

42

5
2. 5

3. 0
3. 5
4. 0
4.
5.
5.
6.
6.
7.
7.
8.
8.

5

0
5

0
5

0

5
0
5
9. 0

9. , )
10. 0

Period of storage in warehouse.
hfor)' than—

Months

42

45
48
51

54
57
60

63
66
69
72
75
78
81
84
90

Xoi more

than—

finn.

xi aximum allowance casks of 40
wine gallons

capacity or more.

Months.

Proof gailons.

45
48
51
54
57
60
63

10. o
11. 0

6)6

69
72
7

'I

78
81
84
90

11. 5

12. 0
12. 5
13. 0
13. 5
14. 0
14. ;)
15. 0
15. .)
16. 0
16. 5
17. 0
17. 5
18. 0

The foregoing allotvance shall not al)ply to distilled spirits which on Ju!y
or older, anil which on that date were in bonded

26, 1936, ivere 8 yc;irs of a'"e,

tvarehouses.

GUY

Apl)l

t)re&1

April 30, 1!'42.

JOHN Ia.

T. HELYEtRING)

Com))tissioner of Interna/

Ee gentle.

SI'I l.lvAN.

Acting ')t greta)'ft of the Treasury.
(Filed with the Division of the Federal I'cgister May 1, 1942, 5.03 p. m. )
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CHAPTER
SUBPART H.

TITLE 26 INTERNAL REVENUE.

I, SUBCHAPTER C, PART 171,

Transportation of distil id spirits, alcohol, and specially denatured
alcohol by tank trucks.
TREASVRT DEPARTMENT~
OFFIGE oF CoMMIssIQNER oF INTERNAL REVENUE~

8'ashington, D. C.
To District iS'upe~msors and Others Concerned:
By virtue of section 8108(a), 8124(a) (6), and 8176, Internal Revenue Code, and the Act of January 24, 1942 (Public law 412, Seventyseventh Congress), the following regulations are prescribed:
SEC. 171.40. General. Subject to the conditions prescribed hereinafter, distilled spirits, alcohol, and specially denatured alcohol described below may be transported in tank trucks owned and operated
by the consignor or the consignee, or by a motor carrier. The term
"motor carrier " shall mean a motor carrier licensed under the Motor
Carrier Act of 1985, or an applicable State law.
(1) Distilled spirits of 160 degrees or more of proof'.
(a) Withdrawn from a registered distillery, fruit distillery, or an
internal revenue bonded warehouse, pursuant to withdrawal permits
on Form 1444 (Distilled Spirits) issued to the United States or any
governmental agency thereof& for use at arsenals, munitions plants,
ordnance depots, and similar places; or
(b) Transferred in bond from a registered distillery, fruit distillery, or an internal revenue bonded warehouse to a denaturing
plant.
(2) Alcohol produced under the provisions of Part II, Subchapter
C, Chapter 26, Internal Revenue Code:
(a) Withdrawn from an industrial alcohol plant, or an alcohol
bonded warehouse, pursuant to withdrawal permits on Form 1444
issued to the United States or any governmental agency thereof, for
use at arsenals, munitions plants, ordnance depots, and similar places;
or
(b) Transferred in bond between industrial alcohol plants, alcohol
bonded warehouses, and denaturing plants pursuant to withdrawal
permits, Forms 1486, 1488, 1464, or 1465.

—

(8) Specially denatured alcohol withdrawn from denaturing plants
pursuant to withdrawal permits, Forms 1477, 1485, or 1486, for use at
powder plants, arsenals, munitions plants, and similar places. (Secs.
8108(a), 8124(a) (6), 8176, I. R. C., Act of January 24, 1942.)
SEG. 171.41. Permits and bonds.
(c) New courtiers. Motor carriers, in order to transport specially denatured alcohol, tax-free alcohol, and tax-free distilled spirits, or any one of such products, by tank
trucks, must procure permits so to do, in accordance ivith section 8114,
Internal Revenue Code, and Regulations 8 (26 CFR, Part 182), and file
bond, Form 49. The terms of the bond shall be modified to cover distilled spirits of 160 degrees or more of proof withdrawn for tax-free
purposes, in addition to tax-free and denatured alcohol, and shall
be in the penal sum of $50,000 for each tank truck used, and not more
than $200,000 for the total of all tank trucks used. Where such permit

—

—

is obtained and bond is filed, the permit mill also authorize transportation of such products in barrels or drums without additional bond
i equirement.

—

(b) Transportation

A consignor or
by cor&s~'gnors or consignees.
to transport in tank trucks distilled spirits, alcohol,
and specially denatured alcohol described in section 171.40, must file
application on Form 144 and procure permit, Form 145, authorizing
»uch transportation,
and file consent of surety, Form 1533, on his
bond, Form 30, 30i/z, 1571, 1432—
A, or 1480, as the case may be, extending the terms thereof to be liable for such distilled spirits, alcohol, or
specially denatured alcohol transported by him, as follows:
(1) In the case of tax-free alcohol and distilled spirits, the bond,
Form 30, 30i/z, 1571, or 1432—
A, shall be extended to be liable for
an amount equal to the tax, together with interest, if such alcohol
or di»tilled spirit» are transported, used, or sold contrary to law or
regulations now or hereafte" in force.
(2) In the case of specially denatured alcohol, bond, Form 1432-A
or 1480, shall be extended to be liable for the tax, together with
penalties and interest& on all specially denatured alcohol withdrav-n,
transported, used, or sold in violation of laws or regulations now
or hereafter in force.
If the maximum of the present bond is not sufFicient when computed
as set forth in subsection (a), the consent of surety (or a new bond
in lieu thereof) must assume the additional liability.
These requirements shall not apply where specially denatured alcohol, tax-free alcohol, or tax-free distilled spirits are withdrawn
agency thereof and are
by tlie United States or any governmental
transported in tank trucks operated by employees of the United
States.
(c) Present pernuts and bomEs. Basic permits and bonds now
held by motor carriers, and by consignors and consignees, which
of tax-free alcohol and specially deauthor&ze the transportation
natured alcohol, may, on application and the filing of consents of
surety, be modified to authorize tank truck shipments of specially
denatured alcohol, tax-free alcohol, and tax-free distilled spirits, and
to contain an undertaking to be liable for the tax, or an amount
equal to the tax, as provided in subdivision 1 or 2 of subsection (b),
as the case may be. The consent of surety (or, if preferred, a new~
bond) must be modified so that the principal and surety will be
responsible to the extent of $50,000 on each tank truck used, and
not more than $200,000 for the total of all tank trucks used. (Secs.
3108 (a), 3124(a) (6), 3176, I. R. C., Act of January 24, 1!&42. )
SEo. 171.42. Procedure.
(a) Ganging, /Ping, and labeling. Distilled spirits, alcohol, and specially denatured alcohol transferred
by tank trucl-s will be shipped pursuant to the applicable provisions of Regulations 3, 4, 5, and 10 (26 CFR, Parts 182, 183, 184,
and 185), concerning transfers in bond by tank cars, includin~~ the
provisions relating to gauging, filling, and labeling.
(b) Data respecting carrie&. The name of the carrier (licensed
carrier, consignor or consignee), the State license tag number of
the tank truck, the driver's name, the driver's permit number, and
tlie name of the State issuing such permit will be recorded by the
or the proprietor of the plant, as the case may
storekeeper-gauger
con»ignee& in order

—

—

—
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be, on the applicable Form 1520 or 1440, and on Form 1489, 1458,
or 1478, as the case may be. An extra copy of Form 1478 ii.ill be
prepared for use as provided in section 171.48. (Secs. 8108(a),
8124(a) (6), 8176. I. R. C., Act of January 24, 1942.)
Szc. 171.48. Shipment. Tank trucks used for transporting the distilled spirits, alcohol, and specially denatured alcohol, after filling.
shall be sealed by the storekeeper-gauger
at the consignor's premises
in such manner as will secure all openings afFording access to the
tank. Serially-numbered cap seals furnished by the Government will
be used for this purpose.
The number of the cap seal will be recorded on Form 1520, 1440, or 1468D, and on Form 1439, 1458, or
will place the
1478, as the case may be. The storekeeper-gauger
Form 1489, 1458, or 1478, as the case may be, in a sealerl envelope
addressed to the consignee, and give the same to the driver of the
tank truck for delivery to the consignee.
On receipt at the consignee's premises, the consignee will receipt for the shipment, verify
the information shown on Form 1439, 1458, or 1478, and note on
such form any discrepancies relative to the shipment.
The Form
1489, 1458, or 1478 will be f'orwarded by the consignee immediately
to the district supervisor of the district in which the consignor is
located. (Secs. 8108(a), 8124(a) (6), 8176, I. R. C., Act of January
24, 1942.)
SEo. 171.44. Action by district supervisor.
The district supervisor
will check the forms daily against the Form 1520 or 1440, and, in the
case of specially denatured alcohol, Form 1478, and make any inquiry
which he deems necessary with respect to any~ discrepancy.
In the
event of failure to receive Form 1489, 1458, or 1473 from the consignee
within the time normally required for the truck to make the shipment
and the form to be sent by mail, the district supervisor will also make
an appropriate
investigation.
(Secs. 8108(a), 8124(a) (6), 8176,
I. R. C., Act of January 24, 1942.)
SEo. 171.45. Accounting.
The distilled spirits, alcohol, and specially
denatured alcohol shipped, transported, and received under these regulations will be accounted for in accordance with the applicable provisions of Regulations 8, 4. 5, and 10, and Treasury Decision 5111
[page 824, this Idulletin], relating to shipments by tank cars. (Secs.
8108(a), 8124(a) (6), 8176, I. R. C. , Act of January 24, 1942.)
SEc. 171.46. 2'erminrxtion of regulations.
These regulations shall
cease to be e8ective upon the termination of the unlimited national
emergency proclaimed by the President on %lay 27, 1941. (Secs.
8108(a), 8124 (a) (6), 8176. I. R. C., Act of January 24, 1942.)

—

—

—

—
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TREAsURV DEPARTMENT&
OFFICE oF CoMRIIssIoNER oF INTERNAL REVFNHE,

TVashinefton,

D. C.

To District &'&npervisors an&I Others Concerned:
The Act of March 27, 1942 provides as follows:
That section 2888 of the Internal Revenue Code (relating to transfer
of spirits at registered distilleries) is amended by adding at the en&1
h& roof the following:
"(d) Under regulations to be prescribed by the Commissioner and
approved by the Secretary, distilled spirits of anv proof may be removed
in approved containers, including pipe line», from any registered distillery
(in& i»ding registered fruit distilleries) or internal revenue bonded warehou»&. to any other registere&1 di»tillery
(including registered fruit distill& ries) or inter»al revenue b&mded warehouse
for redistillation an(1
removal as provid«1 in (c): Prouided, That in case of removals of distilled spirii» to any registered distillery (including registered fruit distilleries) for redistillai. ion, the receiving distiller shall undertake to
;&ssume liability for the payment of the tax on the spirits from the time
they leave the warehouse or distillerv, as the case may be: Provided
of one hund&'ed and sixty degrees of
fu& ther, That any such spirits
proof or greater may be removed without redistillation from any internal
rev&. nue bondc&1 warehouse as provided in (c): Provided further, That
such spirits may be stored in tanks in any internal revenue bond& d wareho»se: Provided f«rtl&cr, That taxes on distilled spirits removed under
the provisions of tbi» paragraph, either bet'ore or after redistillation,
if such distilled spirits or:&»y portion ther& of are lost, shall be remitted
or refunded in the same nmnuer and under the same conditions «» the
tax on alcohol would be remitted or refunded under the provi»io»s of
Revenue Code: And provided fur(A& r, That
s& ctiou 8118 of the Internal
sections 2886 and 2870 shall n&&t apply to the production and remov«l,
and such sections a»d sections 2800(a) (5) and 8250(f) (1) shall »ot
apply to thc redistillation and ren»oval, of such spirits.
"(e) TRANSFER 0&' SPIRITs FQR REDIsTILLATIQN. Under regulations to
be prescribed by the Commi»»toner and approved by the Secretary, and
»ubject to the provisions of part II of subchapter C of this chapter,
spirits of any proof mav, without payment of tax and in bond, be &econtainers, including pipe lines, from registere&1
n&oved in approved
distilleries (iucluding registered fruit distilleries) and internal reve»»
bonded warehouses to industrial alcohol bonded warehouses and industrial alcohol plants for redi»tillation and removal for auy tax-free purp»se, or upon payment of t:&x for any purpose, authorized by said part
II of »ubchapter C of this chapter: P&'ouidcd, That when the spirit. .'are
»o with&ir;&wn, the tax li;&bility ou the producing distiller and the internal
and the liens on the premises of the
warehouse»Ian,
r&. venue bonded
p&oducing distiller shall cease, and the tax shall be the liability of, and
the liens shall be transferred to the warehouse or plant of, the alcohol
bonded warehouseman or proprietor of industrial alcohol plant to whom
the spirits arc trrn&»fcrred: P& ouided, That any such spirits of one
hundred and sixty degrees of proof or greater, so removed and stored in
any alcohol b«nded ivurchouse, may be removed from such warehouse
without redistillatiou for a»y tax-free purpose, or upon payment of tax
so authorized: Aad provided furtker, That sections
f«& any purpose,
2880 a»d 2S70 shall not apply to the production or removal of spirits of
This subsection and subsection (h)
any proof for such I'e&iistillation.
national
shall cease to be in effect upon the termination of the unlimited
"
emergency proclaimed by the President on Al;&y 27, 1941.
1

—

Pursuant to the foregoing and other provisions of law relating to
distilled spirits (including alcohol), the following regulations are
hereby prescribed:
REMOVAL oF UNFINIsHED SPIRITs To OTHER DIsTILLERIEs AND To INTERNAL
REvENUE BoNDED WAREHDUsEs FoR REDIsTILLATON.

—

SEc. 171.50. General. Distilled spirits of any proof may be removed in approved containers, including pipe lines, as hereinafter provided, from any registered distillery, fruit distillery, or internal revenue bonded warehouse to any
other registered distillery, fruit distillery, or iuternal revenue bonded warehouse
for redistillation and removal (1) upon tax-paynIent for beverage purposes only,
or (2) for the tax-free purposes specified in section 8108, I. R. C. When removed
for such purposes after redistillation, the spirits shall be of a proof of not less
than 160 degrees. Where the spirits are removed to an internal revenue bonded
warehouse for redistillation and are of a proof of 160 degrees or more, the spirits
may be removed from the warehouse without redistillation (1) upon tax-payment
for beverage purposes only, or (2) for the tax-free purposes specified in section
8108, I. R. C. (Secs. 2888(d), 8176, I. R. C. )
SEc. 171.51. Consent of surety, Form 1888. Proprietors of registered distilleries and fruit distilleries in order to withdraw unfinished spirits for redistillation from other registered distilleries or fruit distilleries, or from internal
revenue bonded warehouses, shall file consent of surety, Form 1588, on their
distillery bond, Form 80 or 80I/~, as the case may be, extending the terms
thereof to assume liability for payment of the tax on the unfinished spirits
from the time they leave the premises of the distillery or warehouse from which
Where the distillery bond, Form 80 or 30%, is filed without
they are removed.
surety, supported by consent of surety on the distiller's warehouse bond, Form
1571, the required consent shall extend the terms of both bonds to assume
such liability.
Where the distillery bond, Form 80 or 80Ir2, as the case
may be, is in less than the maximum penal sum and is insufficient to cover the
tax on the unfinished spirits to be received for redistillation, plus the quantity
of spirits that will be produced at the distillery during a period of 15 days,
a new or additional bond in a sufficient penal sum shall be filed by the distiller. The consent of surety shall be in substantially the following form:
To extend the terms of said bond to assume liability for the payment
of any tax that may become due on spirits removed for redistillation by
the principal from registered distilleries, truit distilleries, and internal
revenue bonded warehouses, pursuant to section 2883(d), I. R. C., and
regulations, from the time the spirits leave the premises of the distillery or warehouse from which removed, including the transportation,
redistillation, storage, and disposition, of the spirits as provided by law
and regulations.
(Secs. 2888(d), 8176, I. R. C. )
SEc. 171.52. Approved containers and tanl's. Containers used for the removal
for redistillation, storage, or withdrawal for the purposes authorized herein,
weighing tanks used for gauging, tanks used for storage and pipe lines used
for removal for redistillation or withdrawal as authorized herein, of spirits
under this regulation, shall be those authorized by, and shall conform as to
construction, security, marking, etc. , to the provisions of, this regulation and
Regulations 4, 5, and 10. (Secs. 2883 (a), (c), (d) 8176, I. R. C. )
SEc. 171.53. Removal by tanlc trueA:s. Spirits transferred betsveen distuleries
and warehouses, either before or after redistillation, as herein provided, may
be transported in tank trucks in accordance vvith the rules and procedure
prescribed in Treasury Decision 5121 [page 880, this Bulletin], which are hereby
made applicable to such transportation.
As provided in Treasury Decision 5121,
such spirits may be transported in tank trucks when withdrawn
after redistillation, or without redistillation from an internal revenue bonded warehouse
by virtue of being 160 degrees or more of proof. pursuant to withdrawal permits on Form 1444 (Distilled Spirits) issued to the United States or any governmental agency thereof for use at arsenals, munitions plants, ordnance depots,
and similar places, or for transfer in bond to a denaturing plant.
(Secs. 2883
(a), (c), (d), 8176, I. R. C. )
SFc. 171.54. Removal by pipe line. Removal by pipeline for redistiuation or
for an authorized tax paid or tax-free purpose may be made where the distil-

—

—

—

—

»ry,

&vrrr& ho».-&., or other premises
to which the spirits are transferred is located
vicinity of the distillery or %vs&chouse from which the spirits
are removed, and such removal by pipe line has been approved by the Commis-

in the immediate

sioner. Withdrawal upon tax-payment fnr beverage purposes only may be made
by pipe line to rectify pl'rnts and tax-paid bottling houses, in accordance with
the rules and procedure prescribed in Treasury Decision 5077 [C. B. 1041—2, 3341
for the transf& r of spirits of nnt over 15&9 degrees oi proof from registered distilleries to rectifying plants by pipe line upon tax-payment. The Commissioner
will determine from all the circumstances
in each case vvhether the premises to
which the spirits are to be transferred by pipe line are in the immecliate vicinity
of the distill&&ry or warehouse from rvhi&h the spirits are to be removed. The
rules and procedure prescribed in Regulations 8, 4, 5, and 10, relative to the constrnction, ai&proval, and use of pipe lines for the transfer of spirits and alcohol
between premises, shall be followed, in so far as applicable, in tire construction,
appr'oval, and use of pipe lines under this regulation.
(Secs. 2883 (a), (c), (d),
3105, 8176, I. R. C. )
Szc. 1715&5. Ga«gi»g. When spirits are transferred by pipe lines between distill& ries and warehouses, either before or after rerlistiilatiou,
as herein provi&red.
the spirits shall be gauged in a weighing tank at the time of transfer, either in
ihe premises from which the spirits are removed or in tire premises ro which the
spirits are transferred, but the spirits need not be gauged in both premises:
Proeided, That where neither of the premises is equipped with a weighing tanl.-,
the spirits may be gauged by volume in accurately calibrated tar&ks in either of
the premises. When so transferred by tank cars or tank tru. ks, the spirits
&u&«t be gauged in a weighing
tank in the shipping premises at the time of
shipment and in the receiving premises at the time of receipt: Prorided further,
Tirat where the shipping or rec&. iving pr&. mises, or both, are not equipped &vith a
weighing tank, the sl&irits nray be rveighed on railroad car or tank &ruck scales,
rocated on the bonded prerr&ises, by weighing the railroad car or tank truck, as
the case rn;rv be, both before and after filling or emptying, or both, as the case
may be: And prouided fr&rthcr, That where the shipping or receiviug premises,
or both, are not equipped with a weighing lani-, railroad car, or tank truck
scales, the spirits may be gauged by volume ln accurately calibrated tar&ks before removal or after receipt, or borh, as the case may be. When spirits are
withdrawn from distilleries or warehouses by pipe line or by tank car for an
authorized tax-paid or tax-free purpose, or by tank truck for an authorized tax
free purpose, other than for use nf the United States or for denaturation, the
spirits must be gauged by weight in a .veighing tank in each instance. (Secs.
2S08, 2S88 (a), (c), (d), 8176 I. R. C. )
Unfinished spirits removed from distilleries
SEc. 171.56. Markbrg containers.
for redistillation shall, regardless of proof, be designated and marked "Unfinished spirits" as to kind, followed by "the name of the material from" which proGrain, "Unfinished spirits Fruit, or "Unfinduced as "Unfinished spirits
ished spirits Cane. " When such unfinished spirits are removed to a warehouse
When
storage tank, pending redistillation, the tank shall be similarly marl-ed.
such spirits are withdrawn from the warehouse without redistillation, by virtue of
being li)0 degrees or more of proof, the designation and marlring of the spirits as
to kind shall be changed to conform tn Treasury Decision;&180 (page 327, this
Bulletin]. Spirits marl'ed and warehoused under other designations as to kind
and which are removed from the warehouse for redistillation under this reflaThe term 'Unfinished
tion, shall be so removed under the original markings.
When redistilled t&& 1(&0 &lespirits" as used herein shall embrace su«h spirits.
grees or more of proof, all such spirits shall likewise be marked as to kind in
conformity with Treasury Decision 5180. When spirits produced from graiu,
fruit, and cane are mixed as lrerein authorized, such spirits shall, upon removal
for redistillation or withdrawal for an authorized purpose, be marked in conformity with Treasury Decision 5180. Wh& n redistilled, the name of the redistiller sh:rll be shown rrs the &iistiller of the spirits. When the spirits are withdrarvu froru w&rrehouse without redistillation, by virtue of being 160 degrees or
nrore of proof, the name of the producing distiller shall be shown as the distiller
of the spirits: Prorided, That where the spirits so withdrawn wit)a&ut redistillation have been commingled in the warehouse with spirits produced by other
shall be substituted for the name of th&
distillc& s, the name of the warehouseman
producing distiller. The containers of such spirits, both before and after redistillation, shall otherwisc bc marked in accordance with the Gauging I&Ianual aud
Regulations 4, 5, and 10.

—
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jgisc. ]

—

(a) Transfer marks. Each package, tank car, or tank truck of spirits shipped
for redistillation shall have attached to the Government head of the package, or
route board of the tank car, or some place on the tank truck where it may readily
be examined by Government officers, a tag or label showing that the spirits are
shipped for redistillation, and giving the names, registrv numbers. and locations
of the shipping and receiving premises. This tag or label shall be in substantially the following form:
Unfinished Spirits Grain

—

Shipped by
John Doe Co.

D. 100, Frankfort, Ky.
to
Richard Roe Co.
Louisville,
D. 200,
Ky.
For Redistillation
(b) Taa-free unthdratcat marks. L'ach package of spirits withdrawn for an
authorized tax-free purpose shall have ruarked upon the Government head thereof
the purpose for which withdrawn and the number of the permit under which the
spirits are withdrawn, as "For denaturation, DP —802" or "For use of US, USTF—71." 1Vhen spirits are withdrawn in tank cars or tank trucks for an authorized tax-free purpose as provided herein, there shall be attached to the route
board of the tank car or some place on the tank truck where it mav readily be
examined by Government officers, a tag or label giving the name, registry number,
and location of the shipping distillery or warehouse, and the name, location, ansi
permit number of the consignee.
This tag or label shall be in substantially the

—

following

form:

Spirits

—

Grain
Shipped by
John Doe Co.
D. 100, Frankfort, Ky.

to
U. S. Navy Yard
Washington, D. C.
TF—71
US —

(Secs. 2808, 2888 (a ), (c), (d), 8105, 8108, 8176, I. R. C. ; Sec. 5, 49 Stat. , 981 (27
U. S. C., Supp. , 205(e) ).)
SEc. 171.57. Storage in tank+ When unfinished spirits are removed to another
distillery for redistillation, the spirits should be deposited in closed, locked tanks
When so removed to another distillery in packages,
in the receiving distillery.
the contents of the packages should be dumped into closed, locked tanks, pendin
1Vhen such spirits are removed to an internal revenue bonded
redistillation.
warehouse, either before or after redistillation, they may be stored in the warehouse in storage tanks or in the containers in which they are transferred to the
warehouse.
Spirits transferred to distilleries or warehouses in packages, tank
cars, or tank trucks, or by pipe line, either before or after redistillation, may be
deposited in the same tanl-s. Spirits of different proof, or produced from different
materials, or produced by different distillers, transferred to distilleries or warehouses, either before or after redistillation, may be deposited in the same tanks
in the distillery or warehouse: Provided, That spirits produced from grain, cane,
and fruit, so deposited in the same tank or otherwise mixed, together, either bei'ore or after redistillation, may be withdrawn only for an authorized tax-free purpose or upon tax-payment for use in the manufacture of cordials, liqueurs, and
specialties.
Spirits may be withdrawn from the same warehouse storage tank
for redistillation, or, if 160 degrees or more of proof, for the authorized tax-paid
or tax-free purposes specified herein.
Additional deposits may be made in a
storage tank, after removals have been made therefrom, without the necessity of'
first emptying the tank.
(Secs. 2888 (d), 8176, I. R. C. ; Sec. 5, 49 Stat. , 981 (27
U. S. C. , Supp. , 205 (e) ).)
SEc. 171.58. Rcdistillati«n.
Unfinished spirits removed for redistillation
as
herein provided may be redistilled separately or with other unfinished spirits,
including spirits of different proof or produced from different materials or produced by different distillers: Prodded, That where spirits produced from grain,
cane, and fruit are redistilled together, the redistilled spirits may be withdrawn
only for an authorized tax-free purpose, or upon tax-payment for use in the
manufacture
of cordials, liqueurs, and specialties. Unfinished spirits so re-

—

~

—

337
mov«' l for redistillation
may»ot be redistilled with spirits to be withdrawn for
(Secs. 2888(d), 8176, I. R. C. ;
purposes other than those . pecified herein.
Sec. 5, 49 Stat. , 981 (27 U. S. C., Supp. 205 (e) ) . )
Szc. 171.5&!y. Ia& f&r&i nci&. s in redistittation.
Deficiencies occurring in the redis&illation of unfinished spirits under this regulation, will be treated as deficiencies
in the process of manufacture,
the same as deficiencies occurring during the
process of manufacture or distillation at the distillery at which originally pro&luced, and claims for remission of tax on such deficiencies will not be required.
AVhere the deficiency is more than that usually ascribable to redistillation,
proper inquiry in respect thereto will be made by the storekeeper-gauger,
and
explanatory statemenls relative to the deficiency will be made by both the distiller and the storekeeper-gauger
in the proper records.
(Secs. -'883(d), 8176,
I. R, C)
Szc. 171.60. A&&thortzed &eithdra&&als. Unfinished spirits removed t&& another
distillery or to an internal revenue bonded warehouse for redistillation, pursuant
to this regulation, may be withdraw~ after redistillation, or before redistillation
from a bonded warehouse if of 160 degrees or more of proof, only for (1)
beverage purposes upon tax-payment, and (2) the tax-free purposes specified
in section 8108, I. It. C. (Secs. 2888 (a), (c), (d), 8105, 8108, 8176&, I. R, C. )
Szc. 171.61. Tav-free z&&ithdra«&ats. The rules and procedure prescribed in
Treasury Decision 5111 [page 824, this Bulletin], relative to the withdrawal of
spirits of 160 degrees or more of proof for the tax-free purposes specified in section 3108, I. R. C., pursuant to proper withdrawal permits, and the amendmeut of
basic permits and withdrawal permits to authorize such removals, including
transportation and use, are hereby made applicable to spirits withdrawn after
redistillatio», or before redistillation from an internal revenue bonded warehouse
by virtue of being 160 degrees or more of proof, pursuant to section 2883(d),
I. R. C. , and this regulation. (Secs. 2888 (a), (c), (d), 3105, 8108, 3114 (a),
8176, I. R. C. )
Szc. 171.62. Lesses. (a) Before removal for redistillatton
Losses of spirits
produced or removed under this regulation, which occur prior to removal for
redistillation, will be subject to the provisions of Regulations 4, 5, and 10, and
the Gauging Manual.
Therefore, when spirits, which were not produced under
i. his regulation
and were therefore not marked "Unfinished spirits" at the time
of producti&&n and were not removed from the producing distillery for redistillation un&ler this regulation, are removed from an internal revenue bonded
warehouse for redistillation as authorized herein, the spirits will be regauged in
;«& ordance with the Gauging flan»;&I and any losses disclosed by such regauge
will be allowed or tax-paid in accordance with the provisions of the Gauging
hlanual and Regulations 10 relative to losses of spirits while on storage in
internal revenue bonded w;&rehouses.
Likewise, when unfinished spirits, pro&iuced under this reg»lation, ar& lost in the prod»& ing distillery before removal
therefrom for redistillation, the loss will be allowed or tax-paid in accordance
with Iteg»lations 4 and .&. Claims for remission of iax on s»ch losses will be
filed by the distiller or warehouseman
responsible under his bond for the spirits
at the time of the loss.
Losses of spirits removed for redistil(b) After removal for redistiilation.
lation under this regulation, which occur after removal for redistillation, either
before or after such redistillation, or both, will be subject to the provisions nf
Regul»tions 8 relative to losses of alcohol, which regulations are hereby made
applicable to such losses. Therefore, losses of spirits, whiclr h;&ve been removed from the producing distillery or from an inter»al revenue bonded warehouse for redistillation under this regulation, which occur in an internal revenue
bonded warehouse after such removal, either before or after redistillation, or
of Regulations 8,
both, will be adjusted in accord»»ce with tl«provisions
rather than Rcg»latio»s 10. I.ikewise, losses of such spirits, which occur after
re&noval for r«listillation,
during transportation
to or from a distillery or
warehouse, eith'er before or»fier such redistillation, or both, will be adjusted
in accordance with the provisions
of Re ulntio»s 8. Claims for remission
of tax on such losses will be iiled by the distiller or warehouseman responsible
under his bond for the spirits at the time of the loss.
Szc. 171.68. Records. Spirits produced, removed for redistillation, redistilled,
and withdr;&wn for an authorized purpose under. . this regulation, shall be reported»»&l accounted for in accordance with the provisions of Regulations 4,
to another distil5, and 10. Removal of unfinished spirits, for redistillation,
l&ry, or to an internal reve»ue bonded warehouse not operated by the distiller

—

&

—

—

—

—

—

—

on the same or contiguous premises, or from an internal revenue bonded wareon the same or conhouse to a distillery not operated by the warehouseman
tiguous premises, shall be made pursuant to approved Form 236, in accordance
with the procedure prescribed in Regulations 4, 5, and 10: Prooided, That the
district supervisor shall not approve Form 236 authorizing such removal to a
distillery until the proprietor of such distillery has filed with him the consent
of surety required by section 171.51: Prooided furt)Ier, Th'at such removal
from an internal revenue bonded warehouse to a distillery operated by the
warehouseman
on the same or contiguous premises, for which removal Form
236 is not required, shall not be made until the district supervisor has advised
the storekeeper-gauger
in charge at the warehouse that the required consent
of surety on the distillery bond has been filed with him. (Secs. 2883 (d), 3176,

I. R.

—

C. )
The law provides that, under
SEc. 171.64. Sunday and, nighttime operations.
regulations, sections 2836 and 2870, I. R. C., shall not apply to the production
and removal, and redistillation and removal, of spirits under section 2883(d),
I. R. C. The rules and procedure prescribed by Treasury Decision 5111 relative to the mashing and distilling of spirits of 160 degrees or more of proof
between 11 p. m. Saturday and 1 a. m. Monday, and the withdrawal of such
spirits between sundown and sunrise or on Sunday, pursuant to section 2883(c),
I. R. C. , are hereby made applicable to the production, removal for redistillaof spirits pursuant to section 2883(d),
tion, redistillation,
and withdrawal
I. R. C., and this regulation. (Secs. 2883(d), 3176, I. R. C. )
SEc. 171.65. Exemption from rectification taxes. The law provides that sections 2800(a) (5) and 3250(f) (1}, I. R. C., levying commodity and occupational
rectification taxes, shall not apply to the redistillation of spirits under section
(Secs. 2883(d), 3176, I. R. C. )
2883(d), I. R. C. , and this regulation.
SEc. 171.66. Establis)tment of denaturing plants. Proprietors of registered
distilleries, fruit distilleries, or internal revenue bonded warehouses, from
which distilled spirits of 160 degrees or more of proof are withdrawn under
section 2883(d), I. R. C., and this regulation, may establish denaturing plants
in accordance with Regulations 3. (Secs. 3102, 3105, 3176, I. R. C. )

—

—

SPIRITs To INDUSTRIAL ALcoHoL PLANTS AND INDUsTRIAL
ALCDHDL BoNDED WAREHDUsEs FQR REDIsTILLATIDN.

REMovAL oF UNFINIsHED

—

SEc. 171.67. GeneraL Distilled spirits of any proof may also be removed in
approved containers or by pipe line, as hereinafter provided, from any registered
distillery, fruit distillery, or internal revenue bonded warehouse to any industrial alcohol plant or industrial alcohol bonded warehouse for redistillation
and removal (1) for the tax-free purposes specified in section 3108, I. R. C.,
or (2) upon tax-payment for any authorized purpose. When removed for such
the spirits must be of a proof of not less than
purposes after redistillation,
160 degrees. Where the spirits are removed to an industrial alcohol bonded
warehouse for redistillation and are of a proof of 160 degrees or more, the
spirits may be removed from the warehouse without redistihation for any
lawful tax-free or tax-paid purpose for which alcohol may be withdrawn.
( Secs. 2883 ( e ), 3105, 3108, 3176, I, R. C. )
SEc. 171.68. Taxes and liens. Section 2883(e), I. R, C. , provides that when
spirits are removed from registered distilleries, fruit distilleries, and internal
revenue bonded warehouses,
for transfer to industrial alcohol plants and
industrial alcohol bonded warehouses for redistillation,
tbe tax liability on
the producing distiller and the internal revenue bonded wareoouseman,
and
the liens on the premises of the producing distiller, shall cease, and the tax
shall be the liability of, and the liens shall be transferred to the warehouse
or plant of, the alcohol bonded warehouseman or proprietor of the industrial
alcohol plant to which the spirits are transferred.
(Sec. 3176. l. R. C. )
SEc. 171.69. Consent of surety, Forum 1583. Proprietors of alcohol plants and
alcohol warehouses in order to withdraw unfinished spirits for redistillation
from registered distilleries, fruit distilleries, or internal revenue bonded warehouses, shall file consent of surety, Form 1533, on their bonds, Form 1432—A
or 1435, extending the terms thereof to assume liability for payment of the
tax on the unfinished spirits from the time they leave the premises of the
distillerv or warehouse from which they are removed. The consent of surety
shall be in substantially the following form:

—

—

To extend the terins of said bond to assume liability for the payment of
any tax that may be&a&rne due on spirits remov&d for redistillation 1&y the
principal from registered distilleries, fruit distilleries, and internal revenue
bonded &varehouses, pursuant to se& &ion 2883(e), I. R, C. , and iegulations,
from the time the spirits leave the premises of the distillery or ivarehouse
from which removed, including the transportation,
redistillation, storage,
and disposition, of the spirits as provided by lavv and re nlations.
(Secs. 2883(e), 3105, 3176, i. R. C. )
Si:c. 171.70. Permits. Proprietors of alcohol plants aud alcohol vvarehouses in
order to withdraiv unfinished spirits for redistillation from registered distilleries, fruit distilleries, and internal revenue bonded ivarchouses, must file
application on Form 1431 with the district supervisor of their district for
ainendment of their basic per&nits, Form 1483, to authorize the procurement
of such unfinished spirits. Application for &vithdrawal permit should be made
on lcurm 1487, properly modified, for removal either to the alcohol plant or
Distri&t supervisors in issuing withdrawal permits on
the alcohol warehouse.
Forms 1436 and 1488 will modify such forms to specify "Unfinished spirits"
and vvithdrawal from a registered distillery, fruit distillery, or internal revenue
When removals are to be made to alcohol plants, the withbonded warehouse.
Unfinished spirits may be shipped
drawal permit will be modified accordingly.
from registered distilleries, fruit distilleries, and internal revenue bonded warehouses to alcohol plants and alcohol warehouses, only pursuant to and upon
&«eipt of proper withdrawal permit on Form 1436& or 1438 authorizing such
shipiiient, in accordance with the procedure prescribed in Regulations 3. (Secs.

—

2883(e), 3105, 8114(a), 3176, I. R. C. )
SEo. 171.71. AI&f&ro&.'ed containers and tanks.

—

Containers used for the removal
for redistillation, storage, or withdrawal for the purposes authorized herein,
weighing tanks used for gauging, tanks used for storage, and pipe lines used
for removal for redistillation or withdrawal as authorized herein, of spirits
under this regulation, shall be those authorized by and shall conform as to
construction, security, marking, etc. , to the pr&&visions of', this regulation and
ltegulations 8, 4, 5, and 10. (Secs. 2883 (e), 3176, I, R. C. )
SEc. 171.72. RemovaL hy tank trucks. Spirits transf'erred betvvecn distilleries,
alcohol plants, and warehouses, either before or after redistillation, as herein
provided, &nay be transported in tank trucks in accordance with the rules and
pro&. edure prescribed in Treasury Decision 5121, vvhich are hereby made appliAs provided in '1'reasury Decision 5121, such
&able to such transportation.
spirits may be transported in tank trucks when vvithdraivn after redistillation,
or without redistillation from an industrial alcohol bonded warehouse by virtue
of being 160 degrees or more of proof, pursuant to withdra&val permits on
Ii orm 1444 issued to the United States or any governmental
agency thereof for
use at arsenals, munition plants, ordnance depots, and similar places, or for
iransfer in 1&ond to a bonded warehouse or denaturing plant. (Secs. 2883(e),
31&», , 3108, 3121(a) (2), 3176, I. R. C. )
SEc. 171.73. 1L&.»&ovaL L&y L&LL&c line. Removal by pipe line for redistillation or
for an authorized tax-paid or tax-free I&urpose may be made where the alcohol
plant, warehouse, or other premises to which the spirits are transferred is
located in the immediate vicinity of the distillery, alcohol plant, or warehouse
from which the spirits are removed, and such removal by pipe line has beni

—

—

Withdrawal upon tax-paytnent may be m;id&
approved liy the Commissioner.
by pipe line to rectifying plants and tax-paid bottling hone&. , in accordance
ivith the rul& s an&1 procedure prescribed in Treasury Decision 507&1 [C, B. 1041—",
358] for the transfer of alcohol to rectifying plants by pipe line npon
The Commissioner will determine from all the circumst;nices
tax-payment.
in e;ich case ivhether the premises to which the spirits are to be transferred
by pipe line are in the immediate vicinity of the distillery or warehouse from
The rules aml procedure prescribed in
which the spirits are to be removed.
Regulations 8, 4, 5, and 10, relative to the construction, approval, and us&
of pipe lines for the transfer of spirits and alcohol between premises, shall be
follovved, in so far as applicable, in the coiistruction, approval, aud use of
(Secs. 2883(e), 3105, 8108, 3124(a) (2), 3176,
pipe lines under this regulation.
I. R. C. )
SEa. 171.74. 6«&&gi&&g. When spirits are traiisfcrred by pipe line between
distilleries, alcohol phints, and warehouses, either before or after redistillation,
as herein provi&1&'d, the spirits must be gauged at the time of transfer in a

—
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weighing tank, either in the premises from which the spirits are removed or
in the premises to which the spirits are transferred, but the spirits need not
be gauged in both premises: Provided, That were neither of the premises is
equipped with a weighing tank, the spirits may be auged by volume in accurately calibrated tanks in either of the premises. When so transferred by tanl»
cars or tank trucks, the spirits must be gauged in a weighing tank in the
shipping premises at the time of shipmeut and in the receiving premises at
the time of receipt: Provided further, That where the shipping or receiving
premises, or both, are not equipped with a weighing tank, the spirits may be
weighed on railroad car or tank truck scales, located on the bonded premises,
bv weighing the railroad car or tank trucl-, as the case may be, both before
and after filling or emptying, or both, as the case may be: And prorid& d further,
That where the shipping or receiving premises, or both, are not equipped with
a weighing tank, railroad car or tank truck scales, the spirits may be gauged
by volume in accurately cafibrsted tanks before removal or after receipt, or
both, as the case may be. When spirits are withdrawn from alcohol plants
and alcohol warehouses by pipe line or by tank car for an authorized tax-paid
or tax-free purpose, or by tank truck for an authorized tax-free purpose, other
the spirits must be
than for use of the United States or for denaturaiion,
(Secs. 2808, 2883(e),
gauged by weight in a weighing tank in each instance.
3105, 3108, 3176, I .R. C. )
Unfinished spirits removed from distilleries
SEc. 171.75. k1arking containers.
for redistillation shall, regardless of proof, be designated and marked "Unfinished
spirits" as to kind, followed by "the name of the material from which produced,
as "Unfinished spirits Grain,
Unfinished
or "Unfinished
spirits Fruit,
spirits Cane.
When such unfinished spirits are removed to an alcohol warehouse storage tank, pending redistillation, the tauk shall be similarly marked.
When such spirits are withdrawn from an alcohol warehouse without redistillation, by virtue of being 160 degrees or more of proof, the designation and marking
When redistilled at
of the spirits as to kind shall be changed to "Alcohol.
alcohol plants to 160 degrees or more of proof, such spirits shall likewise be
marked "Alcohol.
Containers of such spirits when removed from distilleries and
internal revenue bonded warehouses for transfer to alcohol plants and alcohol
bonded warehouses, for redistillation, in addition to being marked "Unfinished
spirits, followed by the name of the material from which produced, shall otherwise be marked in accordance with the Gauging Manual and Regulations 4, 5,
and 10. Upon redistillation at an alcohol plant to 160 degrees or more of proof,
or withdrawal from an alcohol bonded warehouse without redistillation, by virtue
of heing 160 degrees, or more of proof, the containers of the spirits, in addition
to being marked "Alcohol, " shall otherwise be marked in accordance with Regulations 3 and the Gauging Manual.
(a) I'ransfer marks. Each package, tank car, or tank truck of spirits shipped
for redistillation shall have attached to the Government head of the package, or
route board of the tank car, or some place on the tank truck where it may readily
be examined by Government ofiicers, a tag or label showing that the spirits are
shipped for redistillation, and giving the name, registry numbers and locations
of the shipping and receiving premises. This tag or label shall be in substantially
the following form:
Unfinished Spirits Grain
Shipped by

—

—

— "

—

"

"

"

"

"

—

—

John Doe Co.

D. 100, Fraukfort, Ky.
to
Roe Alcohol Co.
Orleans, La.
For Redistillation.
(Secs. 2808, 2883(e), 3105, 3176, I. R. C. ; Sec. 5, 49 Stat. , 981 (27 U. S. C., Supp. ,

I. A. P. 300, New

205(e) ).)
SEc. 171.76. Storage in tanks.

—

When unfinished spirits are removed to an
alcohol plant for redistillation, the spirits should be deposited in closed, locked
tanks in the alcohol plant. When so removed to an alcohol plant in packages,
the contents of the packages must be dumped into closed, locked tanks, pending
redistillatiou.
When such spirits are removed to an alcohol warehouse, pending
redistillation, they may be stored in the warehouse in storage tanks or in the
containers in which thev are transferred to the warehouse.
Spirits transferred
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in packages, tank cars, tank trucks, or
in the same tanks. Spirits of different proof,
or produced from different materials, or produced by difterent distillers, transferred to alcohol plants or alcohol warehouses, may be deposited in the same tanks
in the alcohol plant or warehouse: Provided, 'lhat spirits produced from grain,
cane, and fruit, so deposited in the same tank or otherwise mixed together, either
before or after redistillation, may not be withdrawn for tax-paid beverage purposes other than for use in the manufacture of cordials, liqueurs, and specialties.
Spirits may be withdrawn from the same warehouse storage tank for redistillation, or, if 160 degrees or more of proof, for the authorized tax-paid or tax-free
purposes specified herein. Additional deposits may be made in a storage tanl-, ,
after removals have been made therefrom, without tbe necessity of first cmptyirig
the tank. (Secs. 2883(e), 3105, 3176, I. R. C. ; Sec. 5, 49 Stat. , 981 (27 U. S. C. ,
Supp. , 205(e) ).)
Szc. 171.77. Redistillation.
Unfinished
spirits removed for redistillation
as
herein provided may be redistilled separately or with alcohol or other unfinished
spirits, including spirits of different proof or produced from different materials or
produced by different distillers: Provided, That where spirits produced from
grain, cane, and fruit are redistilled together, the redistilled spirits may nof be
withdrawn for tax-paid beverage purposes other than for use in the manufacture
of cordials, liqueurs, and specialties.
(Secs. 2883(e), 8105, 3176, I. El. (". ; Sec. 5,
49 Stat. , 981 (27 U. S. C., Supp. , 205(e) ) . )
Sric. 171.78. Auth, orized teithdraroals.
Unfinished spirits removed to an alcohol
plant or alcohol warehouse for redistillation, pursuant to this regulation, may be
withdrawn after redistillation, or before redistillation from the warehouse if of
160 degrees or more of proof, for any tax-paid or tax-free purpose for which
alcohol may be withdrawn.
Such withdrawals shall be made in accordance with
the provisions of Regulations 3, relative to withdrawal permits, etc. (Se«s.

to alcohol plants or alcohol warehouses

by pipe line, may be deposited

—

—

2883(e), 3176, I. R. C. )
SEc. 171.79. osses or defiidencies

—

I

o f unfinished
spiri ts. Losses of spiri& s
produced or removed under this regulation, which occur prior to removal for
redistillation, will be subject to the provisions of Regulations 4, o, and 10, ai«1
the Gauging Manual, and will be adjusted in accordance with section 171.62(a).
Losses of such spirits, which occur after removal for redistillation, either before
or after such redistillation, or both, will be subject to the provisions of Regulations 8 relative to losses of alcohol. Deficiencies in redistillation will be treated
as deficiencies in the process of original manufacture, and claims for remission of
tax on such deficiencies will not be i'equireil. Where the d& ficiency is more than
that usually ascribable to redistillation, proper iri&piiry in respect thereto will be
and explanaiory statemerits relative to the
made by the storekceper-g;iuger,
deficiency will be made by both the pix&prietor of the alcohol plant and the storekeeper-gauger in the prop& r records. Claims for remission of tax on losses of
unfinished spirits, ivhicb occur after remov:il for transfer to:in alcoliol phint nr
alcohol warehouse, will be filed by the proprietor of the alcohol plant or alcohol
w;irehouse in accordance with Reguhitions 3. (Secs. 2883(e), 3176, I. R. C. )
SEc. 171,80. Reco&d&s. Unfinished spirits produced and removed to alcohol
plants or al&. obol w:irehouses for redistillation shall be reported and accounted
for in accordance with the provisions of Regulations 4, 5, and 10. At the time of
at the dier illery or internal revenue bonded wareremoval tbe storekeiper-gauger
house from which the spirits are shipped will pr epare Form 1439, properly modione
fied, reporting the shipment, and foi iv inl one copy to the supervisor-consignor,
at the
anil one copy to the storekeeper-gaugcr
copy to the supervisor-consignee,
Upon receipt of the spirits the
receiving alcohol plant or alcohol warehouse.
storekeeper-gauger at the re& eiving alcohol plant or alcohol warehouse mill execute the certificate of receipt on the copy of Form 1439 received by him and forai. the address specified in E'art III of the
war&1 it to the supervisor-consignor
form. The receipt of the spirits at tire alcohol plant or alcohol warehouse, and
the redistillatioii, storage, and ivithdraw;il of tlie spirits as alcohol shall be reported and accounted for in a««vrdarrce with Regulations 8. (Secs. 2S83 (e),
3176, I. R. C. )
Szc. 171.81. Sunda&r and night-ti»«' operations. The law provides that, under
regulations. s& ctions 2S:16 and "870, I. R. C, shall not apply to the production
and removal to an alcohol plant or alcohol warehouse of spirits produced and
The rules and proremoved under section 2883 (e), I. R. C, for rcdistillation.
cedure prescribed by Treusnrv De«ision 5111 relative to the mashing and distilling of spirits of 160 degrees or more of proof between 11 p. m. Saturday

—

—

and 1 a. m. Monday, and the withdrawal of such spirits between sundown and
sunrise or on Sunday, pursuant to section 2888 (c), I. R. C., are hereby made
applicable to the production and removal of spirits for redistillation pursuant
to section 2888(e), I. R. C., and this regulation.
(Secs. 2888(e), 8176, I. R. C. )

GExER~.

—

SEc. 171.82. Additional
procedure.
In addition to the procedure prescribed
herein, the yroeedure prescribed in Regulations 8, 4, 5, and 10, the Gauging
;ilanual, and Treasury Decision 5111, shall apply in so far as applicable to spirits
redistilled, and withdrawn pursuant to
produced, removed for redistillation,
this regulation.
(Sees. 2888(a), (c), (d), (e), 8105, 8176, I. R. C. )
SEc. 171.88. Section 2888(c), I. R. C. (T. D. 5111), Spirits. Treasury Decision 5111, as amended by Treasury Decision 5180, shall continue to apply to
spirits withdrawn pursuant to section 2888(c), I. R. C. : Provided, That when
such spirits are withdrawn for an authorized tax-free purpose, the containers
shall bear the withdrawal marks prescribed in section 171.56(b) of this regulation, in addition to the marks required by Treasury Decision 5111, as amended
by Treasury Decision 5180: Provided, fnrther, That when such spirits are transferred from distilleries to internal revenue bonded warehouses, or from one
such warehouse to another, yrior to withdrawal for an authorized tax-paid or
tax-free purpose, the spirits may be transported in tank trucks in accordance
with the rules and procedure prescribed in Treasury Decision 5121, which
are hereby made applicable to such transportation.
(Secs. 2808, 2888 (a), (c),
8176, I. R. C. )
Szc. 171.84. Termination of regulations.
These regulations shall cease to be
effective upon the termination of the unlimited national emergency proclaimed
by the President on May 27, 1941. (Secs. 2888 (d), (e), 8176, I. R. C. )

—

—

Gtly
Commt'set'oner

Approved April 1, 194'&.
JoHN L. SUzzzvAN,

T. HELvzRINo,

of Internal Revenue.

Act~'ng Secretary of the Treasury.
(Filed with the Division of the Federal Register April 12, 1942, 11.47 a. m. )

ALCOHOL ADMINISTRATION

ACT.
1942-14-11052

T. D. 5134

TITLE 27 —INTOXICATING

LIQUORS. —
CHAPTER I, PART S.

Motlifieation of standard of identity for neutral spirits under the
Federal Alcohol Administration Act.
TREASURY DEPARTMENT&
NTERNAL REVENUE~

OFFICE OF COMMISSIONER OF

I

ll ashington, D. C.

To Dist t i et Su per visors and Others Concerned:
1. 15y vi: rue of and pursuant to section 5(e) of the Federal Alcohol
Administration
A. ct, as amended (U. S. C., Sup. , Title 27), section
3170 of the Internal Revenue Code (53 Stat. , part 1), and section
161 of the Revised Statutes (U. S. C., '1'itle 5, section 22), section 21,
class 1 of Regulations No. 5, Relating to labeling and advertising
of distilled spirits (27 CFR. 5.21(a) ), as amended by Treasury
Decision 5116, approved February 17, 1942 tbelowJ, is amended to
rea, d as follows:
Neutral spirits" or "alcohol"
(a) GLAss I. Neutral, spirits or alcohol. —"

are distilled spirits distilled from any material at or above 190' proof, whether
or not such proof is subsequently
reduced. During the period of the
unlimited national emergency proclaimed by the President on Ilay 27, 1911,
the term "neutral spirits" shall also include any spirits distilled at less than
190' proof, which are so distilled, or so treaterl in the process of distillation,
or so refined by other processes after distillation, as to lack the taste, aroma,
and other characteristics of whisky, brandy, rum, or other potable beverage
spirits, but the containers of such product shall not be labeled as "Alcohol. "
STEWART BERKSHIRE~

Deputy Commussioner
Approved March 31, 1942.
GUY T. HEI.VERING,
Commissioner of Internal I7levenue.
Approved April 1, 1942.
JOHN

L

of Internal Revenue.

SULLIVAN~

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register April 2, 1942, 11.48 a. m, )

1942—8—11001
TITLE

27 —
INTOXICATING

CHAPTER
LIQUORS. —

T. D. 5116

I, PART
ADVERTISING OF DISTILLED SPIRITS.

LABELING
5.—

AND

Modification of standard of identity for neutral spirits under the
Federal Alcohol Administration Aet.
TREASURY DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERNAL REVENUI'. ,

Washington,

D. C.

To District Supervisors and Others Concerned:
1. By virtue of and pursuant to section 5(e) of the Federal Alcohol
Administration
Act, as amended (U. S. C. Sup. , Title 27), section
3170 of the Interna, l Revenue Code (53 Stat. , part 1), and section 161
of the Revised Statutes (U. S. C., Title 5, sec. 22), section 21, class 1
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of Regulations ~VO. 5, Relating to Labeling and Advei tising of Distilled
Spirits (27 C. F. R. 5.21(a) ), is amended to read as follows:
Neutral spirits" or "alcohol" are
(a) CLAss 1. Neutral spirits or alcohol. —"

distilled spirits distilled from any material at or above 190' proof, whether or
not such proof is subsequently reduced. The term "neutral spirits" shall also
include all distilled spirits distilled during the period of the unlimited national
emergency proclaimed by the President on May 27, 1941, which are distilled at
160' proof, or more, from a fermented mash of grain, are unaged, and are so
t: eated in the process of original and continuous distillation as to lack the taste,
aroma, and other characteristics generally attributed to whiskv.
STEWART BERKSHIRE,

Deputy Com»)issionei
February 17) 1942.

Approved

NORMAN

D.

CANN)

4cting Commissioner
JOHN

of I»te~»a1 Ri venue.

of Inter»a/ Re) e»«c.

L. SULLIVAN,

Acting Secretaryof the Treasury.
(Filed with the Division of the

I ederal

Register February 18, 1942, 11.55 a. m. )

1942—28-11118
T. D. 5152
Basic permit procedure under Federal Alcohol Administration

Act.

TREASURY DEPARTMENT)

OFFICE OF COMMISSIONER OF INTERNAL REVENUE)

Washington, D. O.
To District Supervisors and Others Concerned:
SEOTION 1. By virtue of and pursuant to the provisions of the Federal Alcohol Administration Act, as amended (U. S. C, , Sup. , Title
27), section 8170 of the Internal Revenue Code (53 Stat. , part 1), and
section 161 of the Revised Statutes (U. S. C., Title 5, section 22), the
first paragraph of section 171.4d of Title 26 of the Code of Federal
Regulations is hereby amended to read as follows:
Ssc. 171,4d, Procedure. Except as otherwise provided herein, the procedure

—

prescribed by Regulations No. 3, Industrial Alcohol, effective June 4, 1942 (Part
182, Title 26, Code of Federal Regulations), for the issuance, amendment, and
denial of permits, issuance of citations, holding of hearings, revocation of permits, and appeals to the Commissioner. under Part II of Subchapter C of Chapter 26 of the Internal Revenue Code is hereby extended to the issuance, amendment, denial, revocation, suspension, and annulment of basic permits under the
Federal Alcohol Administration Act, in so far as applicable and in so far as
such procedure is not in conflict with the provisions of such Act. Appeals to
the Deputy Commissioner in charge of the Alcohol Tax Unit from orders denying permits shall be taken in conformity with the procedure applicable to
appeals from orders revoking permits.
SEO. 2. These regulations shall take efFect June 4, 1942.
STEWART BERKSHIRE)

Approved
GUY

Deputy Commissioner
June 3, 1942.

of Internal Revenue.

T. HzIVERINO)

Commissioner of Internal Revenue.
JoHN L. SULLIVAN)
Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register June 3, 1942, 3.18 p. m. )

MISCELLANEOUS RULINGS.
SECTION 3466 OF THE REVISED STATUTES.
1949-1-10951
Ct. D. 1534
FRliititAL

TAXES

—REVISED

—DECISION OF SUPREME COURT.
—
Taxxs PBIoBITx os CLAIII
UNITED

STATUTES

STATE AND FEDKBAL GAsoIJNE
STATES.

OF

In a State court receivership proceeding, the claim of the United
States for Federal gasoline taxes is entitled to priority, under section 3466 of the Revised Statutes, over a claim of the State for
State gasoline taxes under a Texas statute which prescribes that all
such taxes due to the State shall be a preferred lien first and prior
to any and all other existing liens.
SUPBEME CoUBT ox THE UNITED STATE8.

The United States of America, petitioner, v. The State of Tes*.as et ai. ,
res pond en t s.
On

writ of certiorari to the Court of Civil Appeale, Second Judicial Dietrict, State of Texas.

[December 22, 1941.]
OPINION.

Mr. Justice BEBNEs delivered the opinion of the Court.
W. L. Nix was a manufacturer and distributor of motor fuel, doing business
in Texas under the name of Texas Refinerv.
On November 20, 1933, M. R.
Ingraham, who held a demand note secured by a chattel mortgage on certain
tanks belonging to Nix, brought an action in the District Gourt of Gregg
County, Tex. He alleged that demand had been made on the note, that it had
not been paid, that Nix owned no property in Texas other than that of Texas
Refinery, that the value of the mortgaged tanks was insufiicient to discharge
the note, that the tanks were not used "for a separate purpose" but in the
"operation of' the said refinery as a unit, and that Nix was insolvent. He
asked that judgment be entered in his favor for the amount of the note, that
the mortgage be foreclosed, and that in the meantime a receiver be placed in
charge of "the whole of the property" of Texas Refinery. On the same day
a receiver was appointed, and he was subsequently authorized to sell all of
the refinery property.
On November 21, R. P. Ash intervened in the proceedings as the holder of
an overdue note secured by a mortgage on the physical plant of the refinery
Both the State of Texas and the United
not subject to the Ingraham mortgage.
States then intervened with the claims for State and Federal gasoline taxes
Later both the Ingraham and
which are the subject of the pi'esent dispute.
Ash mortgage notes were assigned to Howard Dailey.
The district court found that Nix was insolvent on November 20, 1933, and
The sum available for distribution after
continued to be insolvent thereafter.
sale of the refinery property by the receiver was $7,466.92. The court found
that of these proceeds $1,294.80 was allocable to those assets which were subject to the mortgages held by Dailey, and it ordered that his claim to
amount be first satisfied. It determined that Nix was liable to the United
for $19,843.91 in Federal gasoline taxes, and to Texas for $40, 312.51 in
12
474918' 42
(845)

"

—

—
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State gasoline taxes. As between the State and Federal claims, it decided
that the United States was entitled to priority and concluded that nothing
would be left to apply to the Texas claim.
From this order Texas appealed to the Court of Civil Appeals for the Second
District. That court certified the controlling questions to the Supreme Court
of Texas. The supreme court, on the authority of State v. Wynne (134 Tex. ,
455), a companion case decided the same day, answered the questions in such
a way as to require that the claim of Texas be first satisQed, that of Dailey
second, and that of the United States third. The court of civil appeals thereupon so ruled, noting that the assets available would not completely satisfy
even the claim of Texas and that Dailey and the United States would receive
nothing.
A motion by the United States for a rehearing was denied, and the
Supreme Court of Texas refused to review the decision of the court of civil
appeals. We granted the petition of the United States for certiorari because
of the important question of the fiscal relationship between State and Federal

Governments which is involved.
No question as to the rights of Dailey, the mortgagee, is raised by this appeal.
We confine ourselves, therefore, to the only question presently open to decision:
the relative priority of the claims of the United States and Texas.
The United States rests its assertion of priority upon section 3466 of the
Revised Statutes. ' Despite the contention of Texas to the contrary, that section
clearly applies to this proceeding.
As we recently remarked in United States
v. Emory, ' section 3466 covers in terms the ease of an insolvent debtor who has
committed an act of bankruptcy, and there are few more familiar examples
of an act of bankruptcy than the appointment of a receiver because of the
debtor's insolvency.
(Cf. section 3(s.) (4) of the Bankruptcy Act, U. S. C. ,
Title 11, section 21(2) (4). ) Here the district court expressly found that Nix
was insolvent, and it appointed a receiver. It is true that the original petition
was Qled by a mortgagee rather than by a general creditor. But if any limitations upon the operation of section 3466 might otherwise have Qowed from this
circumstance they were removed bv the subsequent character of the proceeding.
The receiver was placed in control of all of Nix's assets, rather than only those
subject to the mortgage, and all of thb assets were eventually liquidated.
Parties other than the mortgagee, including Texas itself, intervened and were
heard. We think that realities require us to treat the proceeding as a general
equity receivership within the scope of section 34B6.
7
We are thus brought to the important issue in the case. Article 7065a—
of the Texas Civil Statutes declared that all gasoline taxes due by any distributor to the State "shall be a preferred lien, first and prior to any and all other
existing liens, upon all the property of any distributor, devoted to or used in
e * e . ' It is the State's position that
his business as a distributor
under this section it held a specific and perfected lien upon the refinery property which entitled it to priority despite section 3466 of the Revised Statutes.
Section 346B mentions no exception to its requirement that "the debts due to
the United States shall be first satisQed. " It is nevertheless true that in several
early decisions this Court read an exception into the section in the case of previously executed mortgages.
(Thetussott v. Smith, 2 Wheat. , 396, 426; Canard v.
Iitlantic Insurance Co., 1 Pet. , 386; Brest v. Banh of Washington, 10 Pet. , 596,
611, 612.) This doctrine seems to have been based on the theory that mortgaged
property passes to the mortgagee and is no longer a part of the estate of the
mortgagor. (See Conard v. Atlantic Insurance Co. , supra, at 441—442. ) The question of whether the priority of the United States under section 3466 would also

"

r United States Revised Statutes, sectien 3466 (U. S.
Title 81, section 191) Provides:
"Whenever any person indebted to the United States isCvinsolvent, or whenever the estate
of any deceased debtor, in the hands of the executors or administrators,
is insuificient
te pay ail the debts due from the deceased the debts due to the United States shall be first
satisfied; and the priority established shall extend as well to cases in which a debtor, not
having suificient property to pay all his debts, makes a voluntary assignment thereof, or
in which the estate and eifects of an absconding, concealed, or absent debtor are attached
by process of law, as to cases in which an act of bankruptcy is committed. "
e No. 38, October term, 1941.
s The full text of tbe paragraph,
as of November 20, 1938, when the receiver was
appointed read: "All taxes, fines, penalties and interest due by anv distributor to the
State shall be a preferred lien, first and prior to any and all Other existing liens, upon au
the property of any distributor, devoted to or used in his business as a distributor, which
property shall include reflnery, blending plants, storage tanks warehouses, ofHce buildings
and equipment, tank trucks or other motor vehicles or any other property devoted to such
use, and each tract of land on which such refinery, blending plant, tanks or other property
is located, or which is used in carrying on such business. ' This section was repealed on
May 1, 1941, by Article XVII, section 28 of the Acts of the Porty-seventh Legislature, and
simultaneously
replaced without significant change by a new e~icle 7065b —
8.
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be defeated by a specific and perfected lien upon property whose title remained in
the debtor was reserved in those cases (Ibid; If rett t v. Bank of TYashi n pton,
supra, at 611—612.) However, it was determined tl(at a general judgrucnt lien
upon the lands of an insolvent debtor does not take precedence over claims of the
United States unless execution of the judgment has proceeded far enough to take
the land out of the possession of the debtor. (Thelusson v. Sntith, supra, at
425-426. )
In more recent years the Court has had occasion to consider the argument
that liens created in favor of States or counties by State statutes entitled them
to priority over the United States under section 3466. In Spokane County v.
United States (279 U. S., 80), the priority of the United States was upheld. The
State statutes involved provided that if a certain personal property tax was not
paid, and if the personal property against which it had been assessed was no
longer in the hands of the delinquent taxpayer, the amount of the unpaid tax
should become a lien upon all the real and personal property of the taxpayer.
They went on to prescribe the procedure by which the lien was to be enforced.
The Court determined that the statutory lien did not become specific until this
procedure had been followed.
Since these procedural conditions had not been
satisfied in the case before it, the Court refused priority to the tax claims of the
county.
It specifically declined to consider what " the effect of more completed
procedure in the perfecting of the liens under the law of the State" would have
been. (270 U. S., at 95. )
The New York statute in Neto York v. Maotay (288 U. S., 290) declared that
the corporate franchise tax there involved should "be a lien and binding upon
* e " until the same is
the real and personal property of the corporation
paid in full. " (288 U. S., at 292. ) Although the franchise taxes in question were
overdue, the State had taken no steps to perfect and liquidate its lien at the
time the receiver was appointed for the insolvent corporation.
Under such circumstances, the Court was of the opinion that the tax claim of the State did not
deprive the claim of the United States of its priority under section 3466. It was
at pains to make clear, however, that it intended by its decision to lend no support
to the assumption that the doctrine of the mortgage cases, whatever its current
vitality, would require the subordination of unsecured claims of the United States
to a specific and perfected lien. (288 U. S., at 293—
294. )'
We think that it is equally unnecessary to test that assumption here. Prior to
the appointment of the receiver on November 20, 1033, the State of Texas had
made no move to assert the lien proclaimed in article 7065a —7. And the priority
which attached to the claim of the United States on that day (Unitett States v.
Oklahoma, 261 U. S., 253, 260) could not be divested by any subsequent proceedings in connection with the State's lien. (Neto York v. Maclay, supra, at 203. )
It is urged, however, that article 7065a-7 by its own force creates a specific
and perfected lien. Support for this contention is said to lie in the fact that the
statutory lien purports to affect only the property of the distributor which is
" devoted to or used in bis business as a distributor " rather than his property in
This is thought to make the lien sufficiently specific. Moreover the
general.
State argues, and the Supreme Court of Texas has declared, ~ that the provisions
of the Texas Civil Statutes which govern the levy, seizure and sale of the property of delinquent taxpayers generally ' are inapplicable to the gasoline tax. We
are of course bound by this authoritative construction of the statute.
With respect to this contention it may first be said that the " property devoted to or used in his business as a distributor" is neither specific nor constant. But a more important consideration is that the amount of the claim
As we said in Nel York v.
secured by the lien is unliquidated and uncertain.
the State were to e e o omit to ascertain the debt, it would
Maclatf:
never be able to sell anvthing, for it would not know how much to sell, " (288
U. S., at 293. ) That the Legislature of Texas recognized this is revealed by
8 (d) declared that in the event
another section of the statute. Article 7065a —
of default, when it might become necessary for the State "to bring suit or to

"If

a Iu United States v. Oklahoma
(261 V. S., 258), the question was uot reach d because
it was found that the " insolvency " upon ~hich the operation of section 8486 is conditioned
the priority of the Vuited States under sectioa 8466 iu
sustained
Court
The
absent.
was
United States v. ICnott (208 V. S., 544). The 8'iorlda statutes there iuvoived required

foreign surety corporations to deposit certain bonds u ith the State treasurer for the proThis arrangement was held to create uo more than
tection of ieiorida residents.
inchoate general lieu " for the benefit of unknown persons who might become entitled to
the i'uud, and not to limit the eiiect of section 8466.
' State v. Warms (184 Ter. . 455, at I.
~ See, esp, articles 7266, 7272, aud 7275 of the Texas Civil Statutes.
,

—
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* * * for the establishment or collection" of its claizns in judiintervene
cial proceedings, the tax reports required of the distributor by other provisions
of the statute' should be "prima facie evidence of the contents thereof, " but
"the incorrectness of said report or audit may be shown. " Thus it xvas clearly
envisaged that the amount of the taxes due, for which the lien was security,
should be left to determination by the courts.
As to the nature of the proper procedure for levy, seizure, and sale, it is
As we have indicated, the
enough to say that some procedure is essential.
statutory scheme reveals that che legislature contemplated resort to the courts.
In addition to the statutory provisions referred to above, article 7065a—8(e)
regulates the pleadings in suits by the attorney general to collect the tax, and
article 7065a —9 determines the venue of such suits. Consequently, while it
7 to create a lien in favor of the State,
was clearly intended by article 7065a—
we must conclude that of necessity it was nothing more than an inchoate and
general lien. Certainly it did not of its own force divest the taxpayer of either
title or possession. It could not become specific until the exact amount of the
taxes due had been determined, and it could not be enforced without the assistance of the courts. Like the tax lien in New Yorls v. Naclay, supra, it served
"merely as a caveat of a more perfect lien to come. " (288 U. S., at 294. )
We are not now called upon to decide whether the chattel mortgages held by
Dailey are entitled to priority over the claim of the United States. ' We hold
only that the tax claim of the United States is entitled to priority over the
tax claim of Texas. The case is remanded to the court of civil appeals for
proceedings not inconsistent with this opinion.
Reversed.
Mr. Justice JAclcsoN took no part in the consideration or decision of this
case.
' Article 7065a, sections 2(b), 2(d), 8(a), and 8(b).
s The texts of the mortgages
in this Court.

are not contained in the record; and Dailey did not appear
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BOARD OF TAX APPEALS.
Rules of practice amended.

1942—24-11126
WASHINGTON) D C 3f+y 99, j9lg.
The United States Board of Tax Appeals announces the following
amendments to its rules of practice:
Rule 1 is amended to read as follows:
&

RULE

1. Bvsnvass Iiovss.

The office of the clerk of the Board at Washington, D. C., shall be open during
business bours on all days, except Sundays and legal holidays, for the purpose of
Ordinarily "business
receiving petitions, pleadings, motions, and the like.
hours" are from 9 o' clock a. m. to 4.80 o' clock p. m. , except on Saturdays, when
"business hours" are from 9 o' clock a. m. to 1 o' clock p. m. During a period of
national emergency business hours are subject to extension, as indicated by order
on file in the clerk's office.

The fifth paragraph

of rule 2 is amended to read as follows:

for admission

must file his application with the Board on the
application blank provided. Application blanks will be furnished upon request to
the secretary of the Board, and only applications on the Board's blanks will be
considered. Only an original shall be filed. The application shall be supported
by a current certificate of the clerk of the court (see subsection (a) of this rule),
in which the applicant is admitted to practice, to the effect that he has been so
admitted and is in good standing; or a current certificate by the proper State,
Territorial, or District authority to the eifect that the applicant is a certified
public accountant in good standing, duly qualified and entitled to practice in
such State or Territory or the District of Columbia.
An applicant

The third paragraph

of rule 4 is amended to read as follows:

The proper caption shall be placed upon all papers filed. If the petitioner is an
individual, the full given name and surname
" shall be set "forth in" the caption
without any prefix or title, such as "Air. , "lAlrs. , "afiss, "Dr., etc. If the
petitioner is a fiduciary, the name of the estate, trust, or other person for whom
(See rules 5
he acts, shall be given first, followed by the name of the fiduciary.
and 6(a), and Appendix I, Form No. 2. )

"

Paragraph

(h) of rule 6 is amended as

foll&ad.

s:

provided that where the petitioner is
(h)
sojourning outside the United States or is a nonresident alien, the petition may
be verified by a duly appointed attorney in fact, who shall attach to the petition
a copy of the power of attorney under which he acts and who shall state in his
verification that he acts pursuant to such power, that such power has not been
revoked; that petitioner is absent from the United States, and the grounds of
As used herein the term
his knowledge of the facts alleged in the petition.
"United States" includes only the States and the District of Columbia. A notary
public is not authorized to administer oaths, etc. , in matters in which he is
(See title 4, ch. 2, D. C. Code, and 26 Op. A. G. , 286. )
employed as counsel.
A verification

by the petitioner;

A third paragraph

of rule 7 is added to read as follows:

No telegram, cable, radio, or similar message will be recognized as a petition
on and after July 1, 1942.

Rule 9 is amended as follows:
RuLu

9. FILINo.

to be flied with the Board, must be filed in the office of the
clerk of the Board in Washington, D. C. , during business hours (see rule 1);
provided, that a division hearing a proceeding may permit documents pertaining
thereto to be filed at the hearing.
Any document

The second paragraph of rule 19 is amended to read as follows

'.

No motion for rehearing, further hearing, or reconsideration
may, except by
special leave, be Gled more than 80 days after the opinion has been served; and
no motion to vacate or revise a decision Inay, except by special leave, be filed
more than 80 days after the decision has been entered. No motion covered by
this paragraph shall be joined to or made a part of any other motion,

Paragraph 1 of rule 24 is amended to read as follows:
RULE 24. SUBsTITUTIoN OB WITHDRAWAL oF CoUNsEL

Counsel of record in any proceeding desiring
with the Board requesting leave therefor and
notice of. his desire to withdraw has been given
in its discretion, withhold permission to counsel

NDTIcE oF APPEARANCE.

to withdraw must file a motion
must show in said motion that
to his client. The Board may,
of record to withdraw.

Paragraph 2, line 9, of rule 61 is amended as follows:
Thanksgiving Day, fourth Thursday of November, Joint Resolution
December 20, 1941 (Public law 379, Seventy-seventh Congress).

By the Board.
MAT'

29, 1942.

J. E. MTIRnooK,

approved

Chairman.

OLEOMARGARINE.
1942-6—10985
MS. F7
produced and, ntaterials used during the month, of
December, 19/1, as compared with December, 1gfj0.

of oleomargarine

Hchedule

December,
1941.

Total production of uncolored oleomargarine
Total withdrawn

tsx-paid.

Ingredient schedule of uncolored oleomargarine:
Bsaassu oil
Butter liavor
Coconut oB
Corn oB
Cottonseed olL
Derivative of glycerine

DiscetyL
EmulsoL
Lecithin
Milk.

December,
1940.

Pened r.
&

34, 225, 997

33, 693, 600

Pcs srtr.

r

32, 221, 051

31, 083, 974
13, 660

68
3, 971, 913
70, 357
14, 101, 324
75, 545

1, 452, 234

33, 763
18, 087, 959
'73, 614

151
829

22, 017

6, 156, 954
17, 236
986, 330

Monostesrine
Neutral lard
Lard stesrine
Oleo oil
Oleo stesrine

2, 092, 305
234, 560

351, 451
19, 817
515, 845
136, 585

Oleo stoolr

Palm Bakes
Palm oB
Palm kernel oB
Peanut oB
Balt
Beds (benzoate of)
Beys bean oB
Vitamin concentrate

204, 743
1, 170, 707
14, 576
5, 183, 526
8, 271

181, 318
1, 232, 445
11, 894
4, 490, 715
1, 475

35, 3M, 210

33, 250, 973

.

TotsL

12, 791
5, 966, 821
14, 433
768, 978
240
1, 450, 385
300, 743
153, 505

Total production of colored oleomargarine

411, 774

r

239, 990

tsx-paid

59, 937

38, 080

Ingredient schedule of colored oleomargarine:
Butter flavor
Coconut oiL

4

181, 211

1
75, 325
182
23
18, 989
1, 320

Total withdrawn

.

Color.
Corn oil
Cottonseed oil
Cottonseed stesrine
Derivative of glycerine
DlscetyL
Lecithin
Milk.
Monostesrine
Neutral lard
Oleo oil
Oleo stesrine
Oleo stock.

Palm Bakes
Palm eB
Peanut oB
Qslt

Bode (benzoate of)
Boys bean oil.
Vitamin concentrate

Total

426
44
27, 919

343

'294

1
72
72, 742
750
6, 503
34, 713

653
4, 180
8, 330
11,' 927

63
15, 433
126
58, 56e
36

26
66, 597
387
7, 413
26, 258
296
2, 350

392

8, 152
(3
58, 900

3
266, 981

' Of the amount produced,

42, 089 pounds were reworked.
amount produced, 24, 273 pounds were reworked.
Of the amount produced, 640 pounds were reworked.
Nova. Ths figures for December, 1941, sra subject to revision until published

' Of the
r

annual

—

report.

in the Commissioner's
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1942-9-11008
MS. 248
Rcheduie

of oleomargarine produced and materials used during' the month
January, 19/8, as compared with January, 191e1.
January,
1942.

Total production of uncolored oleomargarine
Total withdrawn

tsx-paid

34, 647, 177

35, 786, 257

Ingredient schedule of uncolored oleomargarine:
Bsbseeu oil
Butter flavor
Coconut oil
Corn oil
Cottonseed oil
Derivative of glycerine.
Discetyl
Emuleol
Lecithin
Milk
Monoetesrine
Neutral lard
Oleo o il
Oleo etesrine
Oleo stock
Palm oil
Peanut oil
Salt
Soda (benzoate of)
Soya bean oil
Sunflower oil
Vegetable gum
Vitamin concentrate

Pounds.
33, 625, 940

e

33, 799, 497

5, 175
43

1, 969, 561
118, 031
14, 396, 529
72, 216
151

908
23, 421
6, 038, 360
16, 063
1, 209, 562
2, 196, 051
294, 313
355, 046
709, 935
195, 223
1, 192, 314
15, 778
6, 844, 846
14, 852

.

1, 212, 290
37, 115
13, 415, 083
86, 230
76, 858

6, 155, 618
15, 796
770, 157

1, 759, 069
227, 043
153, 677

199, 654
1, 158, 640
13, 359
9, 272, 395
2

Total

Total production of colored oleomargarine
Total withdrawn

January,
1941.

Po sade.
&

of

7, 600

1, 513

35, 675, 978

34, 554, 399

e

tsx-paid.

423, 839

&

404, 451

62, 971

Ingredieat schedule of colored oleomargarine:

Butter flavor

Coconut oil
Color
Corn oil
Cottonseed oil
Cottonseed etesrlne.
Derivative of glycerine

1

2

176, 07S

'a77

68, 092
258

62
30, 462

35, 335

6, 940

690
1

Discetyh
Lecithin
Milk
Moaoetesrlae

117

Neutral lard

71, 266

637

354
6, 414
29, 887
195
4, 163

4, 757
18, 440
54

Salt
Soda (benzoate of)
Soya bean oil
Soya bean etesrine
Vitamia conceatrate

35

81
16, 658
145
1S7, 921
240
2

436, 030

420, 479

16, 318
142
60, 748

Total

852

74, 911

7, 745
37, 515

Oleo oil
Oleo etesrine
Oleo stook
Palm oil
Peanut oil

'aoo
S91

' Of the

amount produced, 17, 542 pounds were reworked.
Of the amount produced, 18,792 pounds were reworked
Of the amount produced, 676 pounds were reworked.
~
Of the amount produced. 224 pounds were reworked.
Norx. The f)Sures for January, 1942, sre subJect te revision
annual report.
e

e

—

until published

in the Commissioner'e
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1949-13-11043
MS. 249
Schedule

of oleomargarine
February,

produced and, materials used during the month
compared 4otth Februartf, 19171.
February,
1941.

February,
1942.

Total production of uncolored oleomargarine
Total withdrawn

tsz-paid

Posada
&

32 257 713

31, 711, 635

Ingredient schedule of uncolored oleomargarine:
Bsbsssu oiL

Coconut oil
Corn oil
Cottonseed oil.
Derivative of glycerine
Diacetyl
Emu 1 col
Lecithin
Milk
Monostesrine.
Neutral lard

Pos7!dJ.
27, 770, 007
27, 831, 809

21, 6$0

62, 000

1, 178, 909
39, 148
11, 583, 677

93

195
1, 432
22, 315

5, 846, 262

12, 043
693, 659
1, $73, 366
232, 415
334,' 411
5, 426
486, 502
145, S18
1, 087, 029
16, 445
7, 031, 639

Oleo oil
Oleo stearine
Oleo stock
Palm flakes

Palm oiL
Peanut oil
Balt
Boda (benzoate of)
Soya bean oil
Soya flakes
Bundow er oil.
Vitamin concentrate

.

Total

r

676, 219
130, 401
14, 712, 961
79, 246

Butter 8svor

63, 164
14, 02S
5, 285', 949
10, 961
497, 115
1, 137, 272
252, 601
117, 445

162, 858
986, 022
10, 421
7, 818I 594
15

198, 536
8, 514

33, 615, 607

Total production of colored oleomargarine
Total withdrawn

of

191&8, as

tax-paid

28, 721, 474
I 338, 048

55, 566

39, 484

51, 730
295
37
24, 673

116, 988
386

Ingredient schedule of colored oleomargarine:

Butter 8avor

Coconut oiL
Color
Corn oil
Cottonseed oil
Cottonseed stearine
Derivative of glycerine
Diacetyl
Lecithin
Milir
Monostearine
Neutral lard
Oleo oil
Oleo stearine
Oleo stook

Palm Bakes
Palm oil
Peanut oiL
Balt
Bode (benzoate of)
Soya bean oil
Soya bean stearine

Bundower oil
Vitamin concentrate

TotsL
Of the amount produced, 25, 34$ pounds were reworked.
2'3, 016 pounds were reworked.
Of the amount produced, 379 pounds were reworked.
No'rs. The figures for February, 1942, sre subject to revision until pubUshed
annual report.

2

436

39
41, 823
2, 340
392

1

68

46

50, 527
297
4, 555
49, 550

62, 226

8, 481
5,' 204
23
52
10, 074
353
70, 692

399
6, 322
23, 742
355
2p 550

177
12, 442
150
74, 926
240

14, 338
26

291, 414

345, 548

~

' Of the amount produced,
3

—
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1942-18-11080
MS. 250
tochedule

the month of

produced and materials used during
March, 19/8, as compared with 3larch, 19/1.

of oleomargarine

March, 1942. March, 1941.

Total production of uncolored oleomargarine
Total withdrawn

tsx-paid

Ingredient schedule of uncolore d oleomargarine:
Bsbsasu oiL
Butter flavor
Butter culture
Coconut oil
Corn oil
Cottonseed oil
Derivative of glycerine

Discetyl

Emulsol
Lecithin
Milk
Monostearine
Neutral lard.
Oleo oil
Oleo stesrine
Oleo stock
Palm flakes
Palm oil
Peanut oiL
Salt
Soda (benzoate of)
Soya bean oil
Sunflower oil
Vitamin concentrate

Total
tsx-paid

Ingredient schedule of colored oleomargarine:
Bsbassu oil
Butter flavor
Coconut oiL
Color
Corn oil
Cottonseed oil
Cottonseed stearine
Derivative of glycerine

Diacetyl
Lecithin

MQk
Monostesrine
Neutral lard
Oleo oil
Oleo stearine
Oleo stock
Palm flakes
Palm oil

Peanut oiL
Salt
Bode (benxoate of)
Soya bean oil.
Boys bean stesrine
Sunflower oil
Vitamin concentrate

Total

Pounds.

Pounds

30, 158, 624

r

33. 605, 686

29, 665, 087

34, 291, 371

250, 594

66, 280

187
243
346, 969
122, 255
13, 806, 508
75, 729
41
1, 455
20, 438
6, 361, 632
9, 778
718, 305
1, 855, 740
177, 833
254, 265
1, 685
158, 703
87, 205
1, 005, 654
14, 694
6, 717, 768
115, 729
8, 134

31, 111, 544

Total production of colored oleomargarine
Total withdrawn

&

&

1, 308, 270
39, 352
13, 120, 097
86, 068
15, 666
6, 359, 036
15, 081
893, 661
1, 633, 341
281, 314
130, 010

164, 876

1, 176, 750

14, 710
9, 396, 443

1, 586
34, 601, 530

609, 381
55, 944

1, 494

'

40, 397

3

1

134, 209

115, 498

330
79
30, 533

247
34
21, 420
1, 230
215

591
1
180

111,955
553
10, 435
79, 730

59, 815
12, 135
996
32
21, 226
384
106, 472

67
64, 692

'273

5. 164
27, 264
655
8 200
750
243
10, 887
81
59, 667

150
55, 354

26
626, 683

Of the amount produced, 43,090 pounds were reworked.
produced, 32, 317 pounds were reworked.
produced, 96 pounds were reworked.
Nots. Ths figures for March, 1942, sre subject to revision until published in the Commissioner's

301, 580

&

r Of the amount
r Of the amount

—

report.

annual
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1942-22-11115
MS. 251
Bchedule

produced and materials used during
April, 19/8, as compared zcith April, 19/1.

of oleomargarine

the month

April, 1942.

Total production of uncolored oleomargarine
Total withdrawn

tsx-paid.

Ingredient schedule of uncolored oleomargarine:
Bsbsszu oil
Butter 8avor
Butter culture
Citric acid
Coconut oil
Corn oil
Cottonseed oil
Derivative of glycerine
Discetyl
Emu)eel
Lecithin
Milk
Monostesrlne
Neutral lard
Oleo oil
Oleo stearine
Oleo stock

Palm 8skes
Palm oil
Peanut oil
Balt
Soda (benzoate of)
Soya bean oil
Sunflower oil
Vitamin concentrate

Total

h. pril, 1941.

Pov, nds
26, 993, 102

' 31, 786, 746

26, 704, 222

30, 638, 783

53, 145

211, 130

Pcunsk.

186
67
139
136, 275
154, 508

11, 856, 545
62,' 180
33

1, 210, 234
37, 612
12, 862, 627
78, 023

741
18, 593
4, 893, 870

15, 008
5, 941, 639

9, 190

13, 695

628, 600
2, 044, 810
139, 369
320,'722
766

879, 583
1, 375, 165
361, 165
81, 518

13, 600
158, 572

87, 392
841, 760
13, 599
6, 504, 129
91, 533
5, 175
27, 863, 317

Total production of colored oleomargarine
Total withdrawn

&

1, 103, 855

12, 64S
8, 350, 760

1, 534
32, 708, 358

1, 648, 054

Oleo oil
Oleo ztesrlne
Oleo stock
Palm flakes
Palm ou

Balt

Soda (benzoate of)
Soya bBsn oil
Says bean stearlne
Soya 8akes
Bundower oil
Vitamin concentrate

.

Total
Of the amount produced, 58, 633 pounds were reworked.
Of the amount prcduce, 42, 567 pounds were reworked.
Of the amount produced, 348 pounds were reworked.
Norg;The 8gures for hpril, 1942, sre subject to revfzfon until published

412, 907

e
1, 926
90
26, 533

1, 315

171, 179
304
e
33, 836
900
e71

2

999
272, 679

1, 061
7, 860
137, 310
5, 805
133, 182
8, 750

Peanut oil

&

44, 313

tsx-paid

Ingredient schedule of colored oleomargarine:
Butter Savor
Coconut oil
Color.
Corn oil
Cottonseed oil
Cottonseed stesrine
Derivative of glycerine
Diacetyl
Lecithin
Milk
Monostearine
Neutral lard

of

18
66, 191
441

990, 985

38
74, 623

306
6, 764
26, 780

2, 275

17, 770
62
14, 243

211
71, 663
471

2, 000
19, 069
153

1, 666, 375

421, 109

~

'

z

report.

in the commissioner'5

annual

TOBACCO.

Htatement

of manufactured
October,

tobacco produced,

1942—1-10950
T. 90
by

the month of

classes, during

19)1, as compared tcith October, 19$tj.

Plug

October,
1941.

October,
1940.

Pounds.

Pounds.

4, 709, 721

Twist.

466, 714
4, 015, 557
19, 341, 438

4, 194, 890
536, 246
443, 166
4, 009, 057
21, 949, 933

29, 047, 213

31, 133, 292

513, 783

1i'ine-cut chewing
Scrap chewing

Smoking

Total.

1942~10973
T. 91
Rtatement

of manufactured
November,

PluF

Twist
Fine-cut chewing
Scrap chewing
Smoking

Total

tobacco produced, by classes, during the month, of
totth November, 19)0.

19711, as compared

November,
1941.

November,
1940.

Pounds.

Pounds.

3, 810, 139

3, 041, 341

429, 894
395, 918
3, 279, 421
16, 631, 412

421, 429
3, 256, 260
17, 641, 733

24, 546, 7S4

25, 703, 603

442, 340

1942-10-11017

T. 92

Statement

of manufactttred tobacco produced, by classes, during the month of
December, 19/1, as compared tcith December, 1N&0.
December,
1941.

Plu F
Twrst
Pine-cut chewing
Scrap chewing
Smoking.

Total.

Notz. —
These

December,
1940.

Pounds.

Pounds.

3, 768, 657
466, 107
414, 941
3, 410, 075
14, 070, 114

6S1, 357
456, 316
380, 070
3, 196, 397
15, 227, 235

22, 128, 984

22, 941, 375

figures are subject to revision until published in the Commissioner's

3&

annual report.
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1942-14-11048

T. 93

Statement

of manufactured tobacco produced, by classes, during the month of
January, 19/8, as compared with January, 19/1.
January,
1942.

PounCe.
4, 044, 869
478, 860
415, 09?
3, 673, 314
14, 989, 909

Plug
Twist
Fine-cut chewing
Scrap chewing
Smoking
Suntan

Total.

January,
1941.
Pounds.

3, 762, 786

8, 881, 717
457, 002
426, 459
3, 635, 698
16, 751, 661
3, 448, 501

27, 364, 835

28, 601, 038

1942-19-11090

T. 94

Statement

of manufactured
February,

tobacco produced, by classes, during the month
19/8, as compared toith February, 19/1.

F ebrusry,

Plug

Twist.

Flue-cut chewing
Scrap chewing
Brooking

Snutt.

Total

of

1942.

February,
1941.

Pounde.

Pounds.

3, 696, 754
486, 158
358, 080
3, 411, 466
13, 854, 217
3, 265, 159

3, 748, 168
461, 274
355, 257
3, 347, 215
14, 718, 571
3, 073, 669

25, 071, 834

25, 704, 154

1942-22-11114

T. 95

Statement.

of manufactured tobacco produced, by classes, during
March, 19/8, as compared with March, 191e1.

the month

of

March, 1942. March, 1941.

Plug

Twist
Fine-cut chewing
Scrap chowing
Smoking
Bnuif

Total

—

No?z. These Sguree are subject to revision until published

Pou, nde.
4, 444, 542
528, 145
411, 274
4, 116, 850
15, 239, 552
3, 915, 518
28, 655, 881

in the Commissioner'e

Poundh.
4, 065, 325

467, 691
389, 360
3, 385, 380
16, 458, 306
3, 304, 388
28, 070, 450

annual report.
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MISCELLANEOUS.
1942-4-10965
INTERNAL REVENUE CODE.

I. T. 8528

The proceeds of War Risk insurance payable to the estate of a
deceased veteran may not be subjected to the payment or collection
of any Federal taxes due from the deceased veteran or his estate.

Advice is requested whether the proceeds of. War Risk insurance
payable to the estate of a deceased veteran may be subjected to the
payment or collection of any Federal taxes due from the deceased
veteran or his estate.
Section 8 of the Act of August 12, 1985 (49 Stat. , 607), entitled
"An Act to safeouard the estates of veterans derived from payments
of. pension, compensation, emergency officers retirement pay and insurance, and for other purposes, provides in part as follows:
* ~ ~ made to, or on account of, a beneficiary
SEC. g. Payments of benefits

"

ender any of the laws relating to yeterans shall be exempt from taxation, shall be
exempt from the claims of creditors, and shall not be liable to attachment, levy,
or seizure by or under any legal or equitable process whatever, either before
* * * [Italics supplied. ]
or after receipt by the beneficiary.

In litigation in the State courts the question has been raised whether
the estate of the insured veteran is a "beneficiary under any of the
laws relating to veterans" within the meaning of the section quoted
above with respect to the proceeds of War Risk insurance. In In re
BoPoto'8 Eatate (228 'iVis. , 262, 270 N. W. , 82), it was held that the
estate is not such a "beneficiary, " whereas in In rs cVcCorvnioPs
Estate (8 N. Y. Supp. (2d), 179), it was held in effect that the estate
is such a "beneficiary.
Any doubts to which the cited decisions
might have given rise appear to have been resolved, in so far as concerns the collection of Fe&leral taxes, by section 5 of the Act of October 17, 1940 (54 Stat. , 1195), whereby section 8 of the Act of August
12, 1985, supra, was amended by the addition thereto of a provision
which directs that

"

it-

shall be construed to prohibit the collection by set-off or othermnse
out of any benefits payable pursuant to any law administered by the Veterans'
Administration
and relating to veterans, their estates, or their dependents, of
any claim of the United States or any agency thereof against (a) any person
other than the indebted beneficiary or his estate; or (b) any beneficiary or
his estate except amounts due the United States by such beneficiary or his
estate by reason of overpayments or illegal payments made under such laws
relating to veterans, to such beneficiary or his estate or to his dependents
as such ~ ~ ~. [Italics supplied. ]

The term "beneficiary" as used in the amendment seems clearly
to include the estate of an insured veteran, because there are included
in the prohibition any "benefits" payable pursuant to any law relating to veterans, their estates, or their dependents, which is adminisThe proceeds of a War Risk
tered by the Veterans' Administration.
insurance policy are clearly "benefits" paid under such laws.
Accordingly, it is held that, pursuant to section 8 of the Act of
August 12, 1985, supra, as amended by section 5 of the Act of October 17, 1940, supra, the proceeds of War Risk insurance payable to
the estate of a deceased veteran may not be subjected to the payment
or collection of any Federal taxes due from the deceased veteran or
his estate.
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1942-4-10966

—

TITLE 26 INTERNAL

REVENUE,

—CHAPTER

T. D. 5109

—

I, SUBCHAPTER E, PART 471.

INCOME, ESTATE, AND GIFT TAXES.

Regulations governing the acceptance of Treasury notes of Tax
Series A —1943, B—1943, A.—1944, and B—1944 in payment of income,
estate, and gift taxes.
TREASURY DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERNAL REvENUE,

Washington, D. C.
To Collectors of Internal Revenue and Others Concerned:
SEC. 471.1. Acceptance of Treasury notes of Tax 8eries 2—
19~.7,
8 1ÃPy 8 19ljd/ and 8—1914~~ in payment of income,
estate, and gi ft
taxes. Notes of the United States designated as Treasury notes of
Tax Series A —1948, Treasury notes of Tax Series B—1948, Treasury
notes of Tax Series A —1944, and Treasury notes of Tax Series B—1944
may be accepted in paymeiit of income taxes (current and back personal and corporation taxes, and excess-profits taxes) and estate and
gift taxes (current and back), at par and interest accrued to the
month, inclusive, in which presented (but no accrual beyond the
maturity date). Collectors of internal revenue are authorized and
directed to accept the notes if at least one full calendar month intervenes between the month of acceptance and the month of purchase (as shown by the issuing agent's dating stamp on each note).
For example, a note of Tax Series A —1944 purchased in January,
1942, may be accepted in March, 1942, but such a note purchased in
Febr~uary, 1942, may not be accepted until April, 1942. The notes
may be accepted only in payment of income, estate, and gift taxes
(current and back) due from the original purchaser tliereof or his
estate. The notes shall be in the name of the taxpayer (individual,
corporation, or other entity) and may be presented for tax payment
by the taxpayer, his agent, or his estate. Not more than $1,200 in
principal amount of notes of Tax Series A —1948, or of Tax Series
A —1944, or of the two in combination, plus the amount of the accrued interest thereon, may be accepted on account of any one taxpayer's liability for income taxes (including excess-profits taxes),
or gift taxes, for any taxable year or on account of any one taxpayer's
liability for estate tax; but in the case of the income tax this limitation shall apply separately to husband and wife on a joint return
and also to an owner before death and to his estate for the balance
of the same year.
Collectors of internal revenue shall not in any case allow credit
to a taxpayer on account of notes, or accept notes, for an amount
greater than their principal amount plus accrued interest, nor shall
notes be accepted in an amount (including accrued interest) greater
The notes shall be forthan the unpaid liability of the taxpayer.
warded to the collector of internal revenue with whom the tax return
is filed, at the risk and expense of the taxpayer, and, for tlie taxpayer's protection, should be forwarded by registered mail, if not
presented in person.
(Secs. 8657 and 8791 of the Internal Revenue
Code (58 Stat. , 447, 467, 26 U. S. C. , 1940 ed. , 8657, 3791) and sec. 18
of the Second Liberty Bond Act of 1917, as amended (40 Stat. , 1309,
31 U. S C., 1940 ed. , 753) .)

—

~

Misc. l

SEc. 471.2. Procedure tcith respect to Treasury notes of Taa, Sert'es
19pfp. Deposits of Treasury notes
A—
1&jlf, and B—
A —1&@, B—
of Tax Series A —1948, B—1943, A —1944, and B—1944 received in payment of income, estate, and gift taxes shall be made by the collector
of internal revenue in a Federal reserve bank or a branch Federal
reserve bank. Prior to deposit the collector of internal revenue will
certify on the reverse side of the notes that they were received in
payment of income, estate, or gift tax, as the case may be, and will
(Secs. 3657 and
show in the indorsement stamp the datle of deposit.
3791 of the Interflal Revenue Code (53 Stat. , 447, 467, 26 U. S. C.,
1940 ed. , 3657, 3791) and sec. 18 of the Second Liberty Bond Act of
1917, as amended (40 Stat. , 1309, 31 U. S. C. , 1940 ed. , 758).)
Treasury Decision
SEc. 471.3. Prior Treasury decision superseded,
(Secs. 3657 and
5064 |C. B. 1941—
2, 110] is hereby superseded.
3791 of the Internal Revenue Code (53 Stat. , 447, 467, 26 U. S. C.,
1940 ed. , 3657, 3791) and sec. 18 of the Second Liberty Bond Act
of 1917, as amended (40 Stat. , 1309, 31 U. S. C., 1940 ed. , 753).)
Gvx T. HEI vERINo,
Commissioner of Internat Reeenue.
Approved January 16, 1942.

—

19',

—

D. W. BEI.I,,

Acting secretary of the Treasury.
(Filed with the Division of the Federal Register January 17, 1942, 12.48 p. m. )

1942-4-10967

D. C. 667 (3d amendt. )
[1641. Third amendment

Circular No. 667.
the Public Debt. ]

to Department

Fiecal Service.

Bureau of

The United States of America. Treasury notes. Tax Series
A—
1948; Tax Series B—1948. Dated August 1, 1941; due August 1,
1948. Issued at par and accrued interest. Acceptable at par and
accrued interest in payment of Federal income taxes.
TREASvRY DEPARTMENT)
OFFICE OF THE SECRETARY)

1. Section IV of the Department

Washington, December 88, 19141.
Circular No. 667, dated July 22,

1941, is hereby amended to read as follows:
IV.

PEKsENTATI0N IN PAvhfENT oF TAXEs.

1. During and after the third calendar

month from month of purchase (u. s
by the date of issue on each note), but not before January 1, 1942,
such time, and under such rules and regulations as the Commissioner
of Internal Revenue, with the approval of the Secretary of the Treasury,
shall prescribe, notes issued hereunder in the name of a taxpayer (individual,
corporation, or other entity) may be presented and surrendered by such taxpayer, his agent, or his estate, to the collector of internal revenue, to whom
the tax return is made, and vill be receivable by the collector at par and
accrued interest from August, 1941, to the month, inclusive (but no accrual
bevond August, 1948), in which presented in payment of any Federal income
taxes (current and back personal and corporation taxes, and excess-profits
taxes), or any Federal estate or gift taxes (current and back), assessed against
the original purchaser or his estate, but the collector will accept (o) not more
than $1,200 principal amount of notes of Tax Series A —
1948, and (b) the
amount of the accrued interest thereon, on account of any one taxpayer's liability
shown
during
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1'or each class of taxes (income,
Pro& idc&l, I'hat this limitation shall

estate, or gift) for each taxable period:
apply separately to husband and wife on a
]oint return, and shall apply separutelv to an owner before death and to his
rsiute for the balance of the same vear. The notes must be forwarded to the
collector at the risk and expense of the owner, and, for his protection, should
be forwarded by registered mail, if not presented in person.

D.

AV.

BEIw,

Acting 8enetary of the Treasurtt.

1942-4-10968
D. C. 674
[1941. Department

Circular No. 674.

Fiscal Service.

Bureau of the Public Debt. ]

States of America. Treasury tax savings notes. Tax
Series A —1944; Tax Series B—1944. Dated January 1, 1942; due
January 1, 1944. Issued at par and accrued interest. Acceptable
at par and accrued interest in payment of Federal income, estate,
and gift taxes.
United

TREASCRT DEPARTMENT,
OFFICE OF TI'IE SECRETARTi

Washington,

I.

December 18, 19+.

OFFERING OF NOTES.

1. The Secretary of the Treasury, pursuant to the authority of the

Second Liberty Bond Act, as amended, offers for sale, to the people
of the United States, at par and accrued interest, two issues of nonti", iiisferable notes of tlic United States, designated Treasury notes
of Tax Series A.—1944, and Treasury notes of Tax Series B—1944,
which notes, under authority of section 3657 of the Internal Revenue
Code, and subject to the limitation and conditions hereinafter set
forth, will be receivable, at p;ir and accrued interest, in payment of
I&e&kral income, estate, and gift taxes.
2. The notes will be placed on sale January 1, 1942, and the sale
will continue until December 31, 1942, unless e:irlier terminated, as
to either or both series, by the Secretary of the Treasury.

II. DESCRIPTION OF NOTES.
notes of both series will be dated January 1,
1942 they will mat»re January 1, 1944, and Inay not be called by
the secretary of the Treasury for redemption before maturity.
S»bject, to the limit:itions and conditions set forth in Section IV of
this circ»lar, thc notes of both series will be receivable, at par and
accrued inteiest, in payment of Fed& i".il income, estate, and gift
taxes. If the notes are not presented in payment of taxes, they ivill
be payable at maturity, or, at the owner's option and request, they
will be redeem;ible before mat»rity, as provided in Section V of this
ciiciilar, b»t in either case payment will be made only at the price
paid foi the notes.
2. Form, t'nscription, elating. The owner's name and address will
be &»tore&1 on each note at the time of its issue by an authorized
issiiirig agent, and the date of iss»&; will be shown by an imprint of
tlii agent's (1ating stamp.
The month in which payment is receiveil
and credit('(1 by a, I&'ederal reserve bank or branch, or by the Treasurer
of the United States, will determine the purcliase price and issue
date of each note. The notes may not be transferred, except, that if

1. General. —
The

—

Misc. ]

notes are held by a corporation owning more than 50 per cent of the
stock, with voting power of another corporation such notes may be
transferred to the subsidiary upon request of the corporation and
surrender of the notes to the agent that issued them. No hypothecation of the notes on any account will be recognized by the Treasury
Department, and they will not be accepted to secure deposits of
public money.
3. Deiiomination8 and intere8t. The notes of Tax Series A —1944
will be issued in denominations of $25, $50, $100, $500, and $1,000, and
interest thereon will accrue from January, 1942, in the amount of
16 cents each month on each $100 principal amount, that is, 4 cents
on each $25, 8 cents on each $50, 16 cents on each $100, 80 cents on
each $500, and $1.60 on each $1,000 denomination of note. The notes
of Tax Series B—1944 will be issued in denominations of $100, $500,
$1,000, $10,000, $100,000, $500,000, and $1,000,000, and interest thereon
will accrue from January, 1942, in the amount of 4 cents each month
on each $100 principal amount, that is, 4 cents on each $100, 20 cents
on each $500, 40 cents on each $1,000, $4 on each $10,000, $40 on each
$100,000, $200 on each $500,000, and $400 on each $1,000,000 denomination of note. In no case, however, shall interest accrue beyond the
month in which the note is presented in payment of taxes, or beyond
its maturity.
Exchanges of authorized denominations of each series
from higher to lower, but not from lower to higher, may be arranged
at the office of the agent that issued the note.
4. Purchase price and tax-payment value. Tables are appended
to this circular showing the principal amount with accrued interest
added, for notes of each denomination of each series, for each month
from January, 1942 to January, 1944, inclusive.
The total shown
for any denomination for any month January through December,
1942 while the notes remain on sale, is the purchase price, or cost,
of the note during that month. Also, the total shown for any denomination for any month January, 1942, through January, 1944—
is the tax-payment value of the note if receivable during that month
in payment of taxes, subject to the provisions of Section IV of this
circular.
5. Taxation. Income derived from the notes shall be subject to
all Federal taxes, now or hereafter imposed.
The notes shall be
subject to estate, inheritance, gift, or other excise taxes, whether
Federal or State, but shall be exempt from all taxatioII now or
hereafter imposed on the principal or interest thereof by any State,
or any of the possessions of the United States, or by any local taxing authority.

—

—

—

—

—

—

IIL PURCHASE OP NOTES.

—

1. Application~ and payment. Applications will be received by the
Federal reserve banks and branches, and by the Treasurer of the
United States, Washington, D. C. Banking institutions generally
may submit applications for account of customers, but only the Federal reserve banks and the Treasury Department are authorized to
act as official agencies. Every application must be accompanied by
payment in full, at par and accrued interest from January, 1942,
to the month in which payment in immediately available funds is
received by a Federal reserve bank or branch, or the Treasurer of
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the United States. Any form of exchange, including personal checks,
will be accepted subject to collection, and should be drawn to the
order of the Federal reserve bank or of the Treasurer of the United
States, as payee, as the case may be; defense savings stamps will be
accepted at their face value in lieu of cash. The date funds are
made available on collection of exchange will govern the issue price
and issue date of the notes. Any depositary, qualified pursuant to
the provisions of Treasury Department Circular No. 92 (revised
February 28, 1932, as supplemented) will be permitted to make payment by credit for notes applied for on behalf of itself or its customers up to any amount for which it shall be qualified in excess
of existing deposits.
2. Ee8ervat~ns. The Secretary of the Treasury reserves the right
to reject any application in whole or in part, and to refuse to issue
or permit to be issued hereunder any notes of either or both series
in any case or in any class or classes of cases if he deems such action
to be in the public interest, and his action in any such respect shall
be final, If an application is rejected, in whole or in part, any payment received therefor will be refunded. The Secretary of the Treasury, in his discretion, may designate agencies other than those herein
provided for the sale of, or for the handling of applications for,
Treasury notes to be issued hereunder.
3. Delivery of note8. Upon acceptance of full-paid applications,
notes will be duly issued and, unless delivered in person, will be
delivered by registered mail within the continental United States,
the Territories and insular possessions of the United States, the
Canal Zone and the Philippine Islands. No deliveries elsewhere
will be made.
In applying for notes under this circular,
4. Eorm o application.
care should be exercised to specify whether those of Tax Series
1944 are desired, and there must be furnished
1944, or Tax Series B—
A—
the name and address of the individual, corporation, or other entity
in which the notes are to be issued; and if address for the delivery
of the notes is di8erent, appropriate instructions should be given.
The name should be in the same form as that used in the Federal
tax return of the purchaser, except that in the case of joint tax
returns of individuals, the notes should be inscribed individuallythe notes will not be issued in the names of two or more persons
jointly, The application should be accompanied by remittance to
cover t, he purchase price that is, par together with accrued interest
from January 1942, to the month in which the application will be
received and the remittance collected by an authorized issuing agent.
'The use of an official application form is desirable, but not necessary.
forms may be obtained on application to any Federal
.Appropriate
reserve bank or branch, or the Treasurer of the United States, Washington, D. C. ; banking institutions generally have been supplied
with forms for the use of their customers.

—

—

j

—

—

—

IV. PRESENTATION IN PAYMENT OE TAXES.

1. During and after the third calendar month from month of
urchase (as shown by the issuing agent's dating stamp on each note),
uring such time, and under such rules and regulations as the Com-
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missioner of Internal Revenue, with the approval of the Secretary
of the Treasury, shall prescribe, notes issued hereunder in the name
of a taxpayer (Individual, corporation, or other entity) may be presented and surrendered by such taxpayer, his agent, or his estate,
to the collector of internal revenue to whom the tax return is made,
and will be receivable by the collector at par and accrued interest
from January, 1942, to the month, inclusive (but no accrual beyond
January& 1944), in which presented, in payment of any Fede'ral
income taxes (current and back personal and corporation taxes, and
excess-profits taxes), or any Federal estate or gift taxes (current and
back), assessed against the original purchaser or his estate, but the
collector will accept (a) not more than $1,200 principal amount of
notes of Tax Series A —1944, or of Tax Series A —1943, or of the
two in combination, and (b) the amount of the accrued interest
thereon, on account of any one taxpayer's liability for each class of
taxes (income, estate, or gift) for each taxable period: Provided,
That this limitation shall apply separately to husband and wife on
a joint return, and shall apply separately to an owner before death
and to his estate for the balance of the same year. The notes must
be forwarded to the collector at the risk and expense of the owner,
and, for the owner's protection, should be forwarded by registered
mail, if not presented in person.
V, CASH REDEMPTION

—Any

AT OR PRIOR TO MATHRITY.

note of Tax Series A —1944 or Tax
Series B—1944 will be redeemed for cash at, the purchase price at or
before maturity.
Notes of Tax Series A —1944 may be redeemed before maturity without advance notice, but notes of Tax series B—1944
may be redeemed before maturity only after 60 days from date of
issue (as shown by the dating stamp of the issuing agent) and on
30 days' advance notice. The timely surrender of a note of Tax
Series B—1944, bearing a properly executed request for payment, will
be accepted as constituting the advance notice required hereunder.
2. Execution of request for payment.
The owner in whose name
the note is inscribed must appear before one of the officers authorized by the Secretary of the Treasury to witness and certify requests
for payment, establish his identity, and in the presence of such officer
sign the request for payment appearing on the back of the note, adding the address to which check is to be mailed. After the request
for payment has been so signed, the witnessing officer should complete and sign the certifica. te provided for his use.
3. Officers authorized' to @itness and certify requests for payment.
All officers authorized to witness and certify requests for payment of
United States saving bonds, as set forth in Treasury Department
Circular No. 530, fourth revision, as amended, are hereby authorized
to witness and certify requests for cash redemption of Treasury notes
issued under this circular. Such officers include Unite&i States postmasters, certain other post office officials, and the executive officers of
all banks and trust companies incorporated in the United States or its
organized Territories, including officers at branches thereof who are
certified to the Treasury Department as executive officers.
4. Presentation and surrender.
Notes bearing properly executed
requests for payment must be presented and surrendered to the agent

1. General.

Treasury

—

—
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that issued the notes (as shown by the agent's dating stamp), at the
expense and risk of the oIvner. For the owner's protection, notes
should be forwarded

by registered

—

mail,

if not

presentecl

in person.

5. Disability or death. In case of the disability or death of the
owner, and the notes are not to be presented in payment of Federal
income, estate, or gift taxes due from him or from his estate, instructions should be obtained from the issuing agent before the request for
payment is executed, or the notes presented.
6. Partial redemption.
Partial cash redemption of notes of either
series, corresponding to an authorized denomination, may be made
in the same Inanner as for full cash redemption, appropriate changes
In case of partial redempbeing made in the request for payment.
tion of a note, the remainder will be reissued in the same name and
with the same date of issue as the note surrenclered.
7. Payment. Payment of any note, either at maturity or on redemption before maturity, will be made only by the Federal reserve
bank or the Treasury Department, as the case may be, that issued
the note, and will be made by check drawn to the order of the owner,
In any
and mailed to the address given in his request for payment.
case, payment will be made at the purchase price of the note, that is,
at par and accrued interest (if any) paid at the time of purchase.

—

—

VI. GENERAL PROVISIONS.

1. Except as provided in this circular, the notes issued hereunder
will be subject to the general regulations of the Treasury Department,

now or hereafter prescribed, governing bonds and notes of the United

States.
2. Federal reserve banks and their branches, as fiscal agents of the
United States, are authorized to perform such services or acts as may
be appropriate and necessary under the provisions of this circular,
and under any instructions given by the Secretary of the Treasury.
8. The Secretary of the Treasury may at any time or from time to
time supplement or amend the terms of this circular, or of any
amendments or supplements thereto, and may at any time or from
time to time prescribe amendatory rules and regulations governing
the offering of the notes, information as to which Ivill promptly be
furnished to the Federal reserve banl.-s.
HENRY MGRGFNTHAv,

Jr.,

4'eeretaIIt of the Thea, m~.
December 23, 1941.)
Register
(Filed with the Division of the Federal

TREAsURY NCTEs

—TAx

SERIEs A —1944.

PURCHASE PRICE AND TAX-PAYIIENT VALUE DURING SI.'CCESSIVE MONTHS.

The table below shows the principal amount Ivith accrued interest added, for
notes of each denomination, for cIIch month from January, 1042, to January, 1044,
for any month January
in& lusive.
The total shown for any denoInination
through December, 1942 Ivhile the notes remain on sale, is the purchase price,
or cost of the note during that Inonth. Also the total shown for any denominaJanuary, 1042, through January, 1044 is the tax-payment
tion for any inonth
value of the note if receivable during that month in payment of taxes.

—

—

—

—
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$25

$50

$100

$MO

$1,000

$25. 00
25. 04
26. 08
25. 12
25. 16
25. 20
25. 24
25. 28
25. 32
25. 36
25. 40
25. 44

$50. 00
50. 08
N. 16

$100. 00
100. 16
100. 32
100. 48
100. 84
100. 80
100. 96
101.12

$600. 00
500. 80
Nl. 60
602. 40
503. 20
504. 00
604. 80
505. 60
506. 40
N7. 20
508. 00
MS. 80

$1, 000. 00
I, 001. 60
I, 003. 3l
I, 004. 80
I, 006. 40
I, 008. 00
I, 009. 60
I, 011.20
I, 012. 80
I, 014. 40
I, 016. 00
I, 017. 60

25. 48
25. 52
25. 56
25. 60
25. 64
25. 68
25. 72
25. 76
25. 80
25. 84
25. 88
25. 92

60. 96

R9. 60

I, 019. 20
I, 020. 80
I, 022. 40
I, 024. 00

61. 36
61. 44
61. 52
51. 60
61. 68
51. 76
61. 84

101. 92
102. OS
102. 24
102. 40
102. 66
102. 72
102. 88
103. 04
103. 20
103. 3B
103. 62
103. 68

25. 96

61. 92

103. 84

519. 20

—TAx

SERIEs

1942

January
February
March
April
ay
June
July

August
September
October
November
December

50. 32
50. 40
50. 48
50. 56
50. 64
50. 72
50. 88

1943

January
February
March
April
June
July
August
September
October
November
December

61. 04
51. 12
51. 20
BL 28

1944

January

TRE~sURY NoTEs

101.2S
101.44
101.60
101.76

510. 40
611.20
512. 00
512. 80
513. 60
514. 40
615. 20
516. 00
516. 80
617. 60
518. 40

I, 025. 60

I, 027. 20
I, 028. 80
I, 030. 40
I, 032. 00
I, 033. 60
I, 035. 20

I, 036. 80

I, 038. 40

B—1944.

PURCHASE PRICK AND TAX-PAYMENT VALUE DURING SUCCESSIVE MONTHS.

The table below shows the principal amount with accrued interest added, for
notes of each denomination, for each month from January, 1942, to January, 1944,
for any month January
The total shown for any denomination
inclusive.
through December, 1942 while the notes remain on sale, is the purchase price,
or cost of the note during that month. Also the total shown for any denomination for any month January, 1942, through January, 1944 is the tax-payment
value of the note if receivable during that month in payment of taxes.

—

—

—

—

$1,000

$10,000

$100,000

$500, 000

$1,000, 000

1942

January
February
March
gAril

June
July
August.
September
October
November
December

$100. 00
100. 04
100. 08
100. 12
100. 16
100. 20
100. 24
100. 28
100. 32
100. 36
100. 40
100. 44

$500. 00
500. 20
500. 40
500. 60
500. 80
501. 00
601. 20
501. 40
501. 60
501. 80
M2. 00
502. 20

$1, 000. 00
I, 000. 40
I, 000. 80
I, OOL 20
1, 001. 60
I, 002. 00
I, 002. 40
I, 002. 80
I, 003. 20
I, 003. 60
1, 004. 00
I, 004. 40

$10, 000
10, 004
10, 008
10, 012
10, 016
10, 020
10, 024
10, 028
10, 032
10, 036
10, 040
10, 044

$100, 000
100, 040
100, 080
100, 120
100, 160
100, 200
100, 240
100, 280
100, 320
100, 360
100, 400
100, 440

$500, 000
500, 200
500, 400

$1, 000, 000
I, 000, 400

600

I, 001, 200

100. 48
100. 52
109. 56
100. 60
100. 64
100. 68
100. 72
190.76
100. 80
100. $4
100. SS
100. 92

N2. 40

I, 004. 80

10, 048
10, 052

100, 480
100, S29
100, 660
100, 600
100, 640
100, BSO
100, 720
100, 760
100, 800
100, S40
100, 880
100, 920

502, 400
502, 600
N2, 800
503, 000

1, 007. 20
1, 007. 60
1, OOS. 00
I, 008. 40
I, 008. 80
I& 009. 20

10, 056
10, 060
10, 064
10, 068
10, 072
10, 078
10, 080
10, 084
10, 088
10, 092

503, 400
503, 600
MS, 800
504, 000
504, 200
604, 400
N4, 608

I, 008, 809
I, 007, 200
I, 907, 600
I, 008, 009

100. 96

N4 80

1, 009. 60

10, 096

100, 960

604, 800

I, 009, 800

MO,

500, 800

Nl, 000

501, 200
601, 400
601, 600
601, 800
602, 000
602, 200

I, 000, 800

I, 001, 600
1, 002, 000

I, 002, 400

I, 002, 800
1, 0(6, 200

I, 003, 600
I, 004, 000

I, 004, 400

1943

January
February
March
April

Msy
June
July

August
September
October
November
December

502. 60
502. 80
503. 00
503. 20
503. 40
603. 60
503. 89
M4. 00
M4. 20
504. 40
604. 60

1, 006. 20
I, 005. 60
I, 006. 00
I, 006. 40
1, 006. 80

NS, 200

I, 0~0, 300
I, OOS, N

1, 008, 000

I, 006, 400

I, 008, 400

I, 008, 800
I, 009, 200

1944

January
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1942-16-11063

D. C. 230 (Rev. )
Laws

AND REGULATIONS GovERNING THE REcoGNITICN QF AGENTS, ATTCRNEYs, AND
OTHER PERsoNs REPRESENTING CLAIMANTs BKFGBE THE TBEAsUBY DEPARTMENT
AND OFFIczs THEREOF.

DEPARTMENT

CIBCUZAB No.

230

(AS REVISED TO OCTOBEB 23,

1931).

TREASURT DKPARTSIENT)
OFFICE OF THE SECRETARY.

By virtue of and pursuant to the authority rested in Ine, including
the authority conferred by Act of July 7, 1884 (23 Stat. 2o8), the
,
following rules and regulations governing the recognition of agents,
attorneys, and other persons representing
claimants before the
Treasury Department and offices thereof, are hereby prescribed:
SECTIGN 1. Committee on Practice.
A Committee on Practice is hereby cre-

—

ated consisting of three members who shall be appointed by the Secretary of
the Treasury. The Secretary of the Treasury shall designate a chairman and
vice-chairman
of the Committee. The Secretarv in his discretion inay
appoint a part-time member or members of the Committee, and, whenever in
his judgment such action is necessary, the Secretary may appoint some person
to serve temporarily as a substitute for a regular member of the Committee.
The Committee shall have such powers to prescribe rules for its own governtnent and procedure as are set forth elsewhere in these regulations.
The Committee shall meet at such times as it may designate or at the call of the chairtnan.
Two members of the Committee shall constitute a quorum. IIearings for the
purpose of taking testimony in proceedings for suspension or disbarment may
be held by a single member of the Committee at such places as the Committee
may designate, but all findings of fact and recommendations
thereon shall be
made by the Committee.
The Committee shall receive and act upon applications to be recognized as
attorneys or agents before the Treasury Department; receive and act upon
applications for reenrollment
froin attorneys or agents who have been disbarred; receive applications for vacation or modification of orders of suspension or disbarment;
receive complaints against persons enrolled; conduct
hearings; make inquiries; perform other duties as prescribed herein; do all
things necessary in the matter of proceedings for enrollinent, suspension, disbarinent, or reinstatement of such attornevs or agents, pursuant to these regulations and rules of procedure prescribed thereunder; and submit its findings
of fact and recommendations in suspension and disbarment cases and in cases
for the vacation or modiiication of orders of. suspension and disbarment to
the Secretary of the Treasury for approval or disapproval.
The Secretary of the Treasury may appoint a person to act as secretarv of
the Committee or designate a meinber of the Committee to act as secretary.
The secretary of the Committee shall keep and maintain iis records, shall
have custody of all its papers, records, rolls, and ilies, and shall perform such
other duties reasonably incident to his office as the Committee shall direct. If
shall
no secretary is appointed or designated, the duties herein enumerated
devolve upon the chairman of the Committee, or upon such person or persons
as he may designate.
The Secretary of the Treasury shall appoint an attorney not a member of
the Committee as attorney for the Government to prepare and present all formal
statements of charges against enrolled attorneys or agents, to supervise the
gathering of evidence in support of such charges, including the taking oi' depositions, to represent the Government in all proceedings before the Committee, and to perform such other duties reasonably incident to his position as the
Committee shall direct.
(a) No attorney or agent
SEO. 2. Rules and regulations relating to practice.
shall be eligible to practice before the Treasury Department unless such attornev
or agent is enrolled in accordance with these or prior regulations, except that

—

' Eifective October l. 1936. This circular supersedes Treasury Department

2SO, dated October

1, 1994, and the amendments

thereof and supplements

Circular No.
thereto.
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any individual may appear, without enrollment, on his own behalf or Ia behalf
of a member of his immediate family if such appearance is without compensation; and a member of a partnership, an officer of a corporation, or an authorized regular employee of an individual, partnership, corporation, or estate,
may likewise appear, without enrollment, in any matter relating to such individual, partnership, corporation, or estate pending before the Treasury Department if he presents adequate identification to the ofiicials of the Department.
Enrollment is not required for appearances by trustees, receivers, guardians,
administrators, and executors on behalf of trusts, receiverships, guardianships,
or estates of which such persons are the trustees, receivers, guardians, administrators, or executors, if adequate identification is presented to the officials
of the Department.
This rule also applies to an individual, a partnership, an
estate or trust, or a corporation with respect to the liability of the individual,
partnership,
estate or trust, or corporation as a transferee of property of a
taxpayer and to a fiduciary with respect to the liability of the fiduciary under
section 3467 of the Revised Statutes. No enrolled person or other person
authorized to appear before the Treasury Department without enrollment shall
represent a claimant before the Treasury Department in any matter to which
the enrollee, as officer or employee of the United States, gave personal consideration or as to the facts of which he gained knowledge while in the Government

service.
No former officer, clerk, or employee of the Treasury Department shall act
as attorney or agent, or as the employee of an attorney or agent within two
years after the termination of such Treasury employment, in any matter pending
in such Department during the period of his employment therein, unless he shall
first obtain the written consent thereto of the Secretary of the Treasury or his
This consent will not be granted unless it ap.
duly authorized representative.
pears (1) that the applicant was not, during the period of two years immediately preceding the date of application, employed in the particular departmental
or field section in which was pending the matter, to handle which consent is
sought, provided that this requirement shall not apply to persons employed in an
administrative capacity such as head of a unit, division, or section, or employed
as a reviewer or conferee or in an advisory capacity; and (2) that employment
as an agent or attorney is not prohibited by Title 5, section 99, United States
Code, or other law, or by the regulations of the Treasury Department,
Such
applicant shall be required to file an affidavit to the effect that he gave no personal consideration to such matter and had no knowledge of the facts involved
in such matter while he was employed in the Department, and that he is not
now associated with, and will not be associated with, any former employee who
has gained knowledge of the case while employed by the Treasury Department,
and that his employment is not prohibited by Title 5, section 99, United States
Code, ' or other law, or by the regulations of the Treasury Department.
The
statements contained in such afbdavit shall not be sufficient if disproved by an
examination of the files and records pertaining to the case. Applications for
consent should be directed to the Committee on Practice on Form 901 and should
state the former connection with the Department of the applicant and identify
the matter in which the applicant desires to appear. The applicant shall be
promptly advised as to his privilege to appear in the particular matter, and
this notice shall be filed by him in the record of the case.
Nor shall any enrolled person knowingly (1) assist a person who has been
employeci by a client. to represent him before the Treasury Department
in
connection with any matter to which such person gave personal consideration
or as to the facts of which such person gained personal knowledge while in
the Government service, or (2) accept assistance from any such person in
connection with any such mat:er, or (3) share fees with any such person in
connection with any such matter.
(a) Practice before the Treasurr Department shall be deemed to comprehend all matters connected with the presentation of a client's interests to the
Treasury Department, including the preparation and filing of necessary written
documents, and correspondence with the Treasury Department relative to such
interests. Unless otherwise stated the term "Treasury Department" as used
in this paragraph
and elsewhere in these regulations includes any division,
' It is unlawful for auv former offfcer, clerk, or employee Iu auv of the executive departments to act as counsel, attorney, or agent for prosecuting, within two years next after hs
shall have ceased
to be such office, clerk, or employee, any claim iuvo(viug a demand for
money from the United States which was pending in an executive department while he was
emploved as an office, clerk, or employee iu such executive department or in any other
executive department.
(See also 20 Op. Atty. Gsu. , 695. )

369

[Mfa&i.

branch, bureau, office, or unit of the Treasury Department, whether fn Washington or in the field, and any officer or employee of any such division, branch,
bureau, office, or unit.
(c) Each enrolled attorney or agent who knows that a client has not complied with the law or has made an error in, or an omission from, any return,
document, affidavit, or other paper, which the law requires such client to
execute, shall advise his client promptly of the fact of such noncompliance,
error, or omission.
(d) It shall be the duty of an enrolled attorney or agent, when requested
by the Committee or the attorney for the Government, to give the Committee
or the said attorney any information which he may have concerning violations
of these regulations or of the occurrence of any acts or omissions which would
be grounds for suspension or disbarment, unless said information is privfleged.
(e) Every enrolled attorney or agent practicing as an individual shall u'e
his legal name in the conduct of his legal, accounting, or other professional
" accountants, " " auditors, "
practice. The term
company, "
associates,
"engineers, " or other plural forms suggesting a partnership, or language of
similar import, used in connection with a name or title, or any fictitious title,
or trade name, shall be used only by a bona flde partnership consisting of two
or more members, and all stationery, listings, advertisements,
and announcements of enrolled persons shall conform to the principles herein stated.
An
enrolled
bi
fore
agent
the
Treasury
Department
shall
have the same
(f)
rights, powers, and privileges and be sub]ect to the same duties as an enrolled
attorney, provided that an enrolled agent shall not have the privilege of
drafting or preparing any written instrument by which title to real or personal
property may be conveyed or transferred for the purpose of affecting Fr&feral
taxes, nor shall such enrolled agent advise a client as to the legal sufficiency
of such an instrument or its legal effect upon the Federal taxes of such client,
and provided further that nothing in these regulations shall be construed as
authorizing persons not members of the bar to practice law.
(fj) Rverv cl:iim, affidavit, writirn argument, brief, or statement of fact,
prepared or filed hy:in enrolled attoriiey or agent in any matter pending
before the Treasury Department, shall have affixed thereto a statement signed
by such attorney or agent showing whether he prepared su& h document and
whether or not he knows of his own knowl«1ge that the statements of fact
contained therein are true.
(I&) It shall be the duty of any enrolled attorney or agent who preparrs a
return for a taxpayer to sign and execute brfore a notary public or other
official authorized to administer an oath a statement showing
offici that he prepared
the return, thiit the fnf&irmstion set out in the return and the accompanying
schedules, if' any, correctly and truly represents the information furnishrd to or
discovered by him during the course of preparation of the return, 'iud that
such information is true according to the best of his information and belief
(T. D. 4416 [C. B. XIII—1, 6S (1034) ]), or such modified form of statement of'
similar character as may hereafter be prescribed by Treasury regulations.
(4) No enrolled attorney or agent as notary public shall take acknowledgart in connection
rnents, administer oaths, certify papers, or perform any
iviih matters in which. he is employed as counsel, attorney, or agent, or in
(A& t
which he may be in anr way interested before the Treasury Department.
of June 20, 1000, 34 Stat, 622. 1 Under the provisions of this paragraph an
enrolled person who is a notary public is prohibited from taking any acknowledgment, oath, or certification as a notary public in conn& ction with any tax return,
protest, or other document which he has prepared or in the preparation of which
he has assisted.
(j) It shall he incumbent upon each enrolled person (1) who is authorized
to practice as a certified public accountant or as a public accountant to maintain unimpaired his right to practice as a certified public accountant or public
accountant; (2) who is admitted to practice before any couit to maintain
unimpaired his right to practice before such court; and (3) who is enrollrd
or admitted to practire before another department or agency of the Governm&nt to maintain unimpaired his standing before such department or agenrv.
for the pr;ictice of law,
(I&) No enrolled person shall maintain a partnership
iir«nmtancy, or other relatrd professional service &vith a person who is un&ier
disbarment from practicing before the Treasury Department or anv other Government department or agency, or with an unenrolled person who is neither
an attorney legally practicing law nor a certified public accountant or a public
accountant legally practicing accountancy.

"

"

"

(i) No enrolled person shall be connected with an accounting corporation
either as oificer, employee, or stockholder; nor shall any enrolled person, while
employed as an oflicer, employee, attorney, or agent of any corporation, practice before the Treasury Department on behalf of such corporation as the
representative of the officers, emplovees, directors, stockholders or members,
customers or clients, of sucb corporation, except as permitted by section 5 oi'
The term "corporation" as used in this paragraph and
these regulations.
elsewhere in these regulations shall be deemed to include associations, joint
stock companies, and insurance companies. Nothing contained herein shall
cooperative
prevent an enrolled person from being employed by agricultural
associations, on a nonprofit basis and not subject to Federal income taxes, to
represent before the Treasury Department the groups or units constituting
of such associs. tions, provided that individuals may not be so
membership
represented.
bei'ore the Treasury Department
(m, ) No enrolled person shall represent
clients of an unenrolled person who is neither an attorney nor an accountant
regularly engaged in the practice of accountancy nor a customhouse broker, or
who to the knowledge cf the enrolled person solicits business, obtains clients,
or otherwise conducts bis practice in a manner forbidden under these regulations to enrolled persons.
(n) No enrolled person shall in any Treasury Department matter knowingly
and directly or indirectly:
l. Employ or accept assistance from any unenrolled person whose application
for enrollment shall at any time have been denied for a cause involving moral
turpitude, or from a person who has been disbarred from practice before any department or agency of the Government or before any court of record, or who is
under suspension from practice before any such department, agency, or court,
or who has been deprived of his certificate as a certified public accountant or
public accountant, or whose name after the eiTective date hereof has
stricken from the roll of attorneys and agents authorized to represent claimants before the Treasury Department in the course of disbarment proceedings
against him, or
2. Accept employment as associate, correspondent, or subagent, from, or share
fees with, any such person, or any person who is not an attorney or a public
accountant regularly engaged in the practice of accountancy, or who is not a
licensed customhouse broker.
(o) Each enrolled person shall exercise due diligence in preparing financial
statements for clients and in certifying to the correctness of the same.
(p) Each enrolled person shall exercise due diligence to ascertain the correctness of any information which he imparts to a client with reference to any
Treasury Department matter, and no enrolled person shall withhold information
relative to any such matter from a client who is entitled to the information.
(q) Each enrolled person shall promptly pay over to the Government when
due all sums received for the payment of any duty, tax, or other debt or obligation
owing to the Government, and shall promptly account to clients for funds received
for them from the Government, or received from a client in excess of the charges
properly payable in respect of the client's business.
(r) No enrolled person shall without authority of his client indorse or accept
any Government draft, cheek, or warrant drawn to the order of such client.
(a) No enrolled person shall attempt to infiuence the action of any official or
employee of the Treasury Department in any Treasury Department matter by the
use of threats, false accusations, duress, or by the offer of any special inducement
or promise of advantage, or by the bestowing of any gift or favor or other thing
of value,
(t) No enrolled person shall neglect or refuse to produce records or evidence
in any matter before the Treasury Department upon proper and lawful demand
by a duly authorized agent of the Department, unless the attorney or agent has
reasonable grounds to believe and does believe that the said demand is of doubti'ul
legality; or shall otherwise interfere, or attempt to interfere, with any proper
and lawful efforts by such Department or agent to procure such information.
(u) No enrolled person shall procure, or attempt to procure, directly or indirectly, from Government records or other Government sources information of any
kind which is not made available by proper authority.
(v) No enrolled attorney or agent shall in any manner whatsoever solicit,
directly or indirectly, or by implication, employment from persons not clients or
friends in matters before the Treasury Department or in matters related thereto.

371

[Misc.

other things the following shall be deemed to be prohibited by this
paragraph:
1. The publication of articles or the delivery of addresses on Federal tax questions by an enrolled person over the radio or elsewhere in connection with which
the name of the firm of which he is a member, associate, or employee, or the
address of the writer or speaker is given either by the writer, speaker, announcer,
or publisher, provided that nothing herein shall be construed to prohibit the
publication, by periodicals admitted to second-class mailing privileges, of such
information concerning contributors of articles as is usually published 1n such
periodicals.
2. The mailing of circulars, letters, pamphlets, or other printed or written
matter to persons not clients or friends of such enrolled person which contain no
direct solicitation of employment but which do include the name and a description
of the practice and address of such enrolled person.
3. Advertising in one or more of the following forms: (a) Signs, printing,
or other advertising matter, indicating previous connection with the Treasury
Department; ('b) representation, orally, in writing, or in anv other manner,
of special influence with the officials or employees of the Treasury Department
through acquaintance or otherwise; (c) the use of any title or other description
of the attorney or agent or his practice which tends to suggest some connection
with the T)easury Department of the United States, and any title or description containing the words "United States" shall be presumed to carry such
suggestion, except that there is no objection to the use of the words "Enrolled
to practice before the United States Treasury Department"; (d) distribution of
bulletins, circulars, pamphlets,
or so-called " tax services, " to persons who
are not clients or friends of the attorney or agent containing decisions or
United States Board of Tax Appeals,
rulings of the Treasury Department,
or courts on Federal tax matters, or comment thereon by the attorney or agent;
(e) distribution to persons not clients or friends of the practitioner of circulars or pamphlets advertising any business, educational, or social institution,
or organization, which circular or pamphlet contains a card or advertisement
of the practice of such attorney or agent.
The following kinds of advertising will not be deemed to const1tute a violation
of paragraph (v):
(I) Letterheads, professional cards, and the customary professional insertions in professional, telephone, and city directories, or in newspapers, trade
or professional journals, or other publications admitted to second-class mailing
privileges, provided thev set forth only the name and adrlress ot' the attorney
or agent or the name of the flrm of which he is a member or with which he
1s associated, a brief description of the nature of his practice, to wit, whether
he practices as an attorney or accountant, and, if desired, any field of practice
or service ln which such attorney or agent may specialize;
(2) The distribution by former officers or employees of the Government of
cards briefly stating the fact of their former official status and announcing their
new association: Provdded, The cards are addressed only to personal or business
acquaintances: And provided furlker, That such cards are distributed onlv once
and within a reasonable time after severance of official connection with the
Government and within 30 days after the formation of a new association.
(v~) Each enrolled person shall exercise due diligence in preparing or assisting in the preparation of, approving, and filing returns, documents, affidavits,
and other papers relating to Treasury Department matters, and in otherwise
representing clients before the Treasury Departmeut; and no enrolled person
shall unreasonably delay the prompt disposition of matters before the Treasury
Department by neglecting to answer correspondence, by unreasonably delaying
the filing of closing agreements, by filing frivolous claims for refunds, or
Among

otherwise,

(z) It shall be the duty of every enrolled person who becomes an ofilcer or
employee of the Treasury Department to request that his name be stricken
from the roll and to surrender to the Committee his enrollment card for cancellation; and it shall be the duty of every other enrolled person who becomes
a judge of any court of record or an officer or employee (I) of the Uniled
States, (2) of any corporation owned whollv by the United States, (3) of the
District of Columbia, or (4) of any State or subdivision thereof uhose duties
disclose facts or information applicable to Federal tax matters, to request
the Committee on Practice to place his name on the inactive list of Treasury
Department practitioners during the period of such incumbency.
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(y) Ão enrolled person shall exact from his client a manifestly unreasonable
fee, whether contingent or otherwise, in any matter before the Treasury DeThe reasonableness of a fee in any case is within limits a matter
partment.
of judgment and depends upon all the facts and circumstances thereof, including
the complexity and difiiculty of the case, the amount of time and labor required
for its proper preparation and presentation, the amount involved, and the
professional standing and experience of the attorney or agent.
A wholly contingent fee agreement shall not be entered into with a client
by an enrolled person unless the financial status of the client is such that be
would otherwise be unable to obtain the services of an attorney or agent.
Partially contingent fee agreements are permissible where provision is made for
the payment of a minimum fee, substantial in relation to the possible maximuni
fee, which minimum fee is to be paid and retained irrespective of the outcome
of the proceeding. Such minimum fee need not be paid in advance, if provision
for its payment is made irrespective of the outcome of the ease. The paymeiit
of or agreement to pay a nominal minimum fee will not satisfy the requirements of this subsection.
Whenever an enrolled attorney or agent shall enter into a contract to
represent a client before the Treasury Department on a wholly or partially
contingent basis, he shall file with the Comniittee a signed statement to that
effect, containing the terms of the contract as they relate to compensation.
When a power of attorney is filed with the Treasury Department it shall
be the duty of the attorney or agent filing the same to file therewith a statement as follows:
(have

(Place)
(Date)

I~) have
h,

nott entered into a contingent or partially
before the Department
of
for the representation
in the matter of
under the terms of a power of attorney filed with the Treasury Department on
, and (in case a contingent or partially contingent fee agree(has
ment has been made) that a report of such fee agreement
ot been made
/ha not
[has
to the Committee on Practice.

This is to certify that
contingent fee agreeinent

This requirement shall not be applicable to powers of attorney wherein the
authority granted is limited to the filing of tax or information returns.
(z) Each enrolled person shall conduct his practice in an ethical and professional manner and it shall be the duty of each enrolled attorney to observe the
canons of ethics as adopted bv the American Bar Association and of each
enrolled agent to observe the ethical standards of the accounting profession.
conduct the following
Among other forms of unethical and unprofessional
will be deemed to constitute such conduct: The use of intemperate and abusive
language, the making of false accusations or statements knowing them to be
false, or the circulation of malicious and libelous matter in connection with
Treasury practice.
Sac. 3. Qualipcetions for enrollment.
(a) Persous of the followin classes who
are found, upon consideration of their applications, to possess the qualifications
required by these regulations may be admitted to practice before the Treasury
Department as attorneys or agents, respectively:
I, Attorneys at law who have been admitted to practice before the courts of
the States, Territories, or District of Columbia, in which they maintain oifices,
and who are lawfully engaged in the active practice of their profession.
2. Certified public accountants who have duly qualified to practi& e as certified
public accountants in their own names, under the laws and regulations of the
States, Territories, or District of Columbia, in which they maintain offices,
and who are lawfully engaged in active practice as certified public accountants.
Applicants who are employed by corporations on a full-time basis and who
do not maintain offices apart from such employment with their services available to the general public will not be considered to be in active practice within
the meaning of the term as used above.
Applicants for enrollment to practice before the Treasury Department are
required by statute to "show that they are of good character and in good
repute, possessed oi' the necessary qualifications to enable them to render such
claimants valuable service, and otherwise competent to advise and assist such
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" (Title 5, section 261, United
claimants in the presentation of their cases.
States Code. ) The burden is upon applicants to establish clearly their right
to enrollment by showing that they possess (1) a good character and reputation, (2) an adequate education, and (3) a knowledge of the laws and regulations relating to tax matters and other subjects which they expect to handle
before the Department and of the rules and regulations governing practice
before the Department.
The
Good character and good reputation are not identical requirements.
former is determined by the applicant's actual qualities; the latter depends upon
the
those
applicant by
who have had the opportunitr
the opinion entertained of
of knowing him in the community in which he resides or in which he practices
evidence
It follows that
of any act or omission which tends
his profession.
or other qualities repreto establish lack of integrity or untrustworthiness
professional
is
material
man,
as bearing upon the character of
hensible in a
there is clear proof that his reputation is good.
the applicant, notwithstanding
An applicant must furnish as references the names and addresses of at least
six persons who are acquainted with his reputation and with whom the applicant has come in contact in his profession or business.
(b) Among the causes suificient to justify denial of an application for enrollment are: Any conduct, or practices, or proposed practices, which would constitute a violation of any of the provisions of these regulations if the applicant
were enrolled or any other conduct which would be a ground for suspension
or disbarment under the applicable law or law«; any conduct which would
be deemed grosslv unfair in commercial transactions by accepted standards;
or a bad reputation imputing to an applicant conduct of a criminal, dishonest,
or unethical kind.
The Committee on Practice will endeavor to ascertain all the facts deemed
necessary by it to pass upon any application without expense or undue inconIn the event, however, that the Committee is not
venience to the applicant.
satisfied with the information received, it may require the applicant to appear
in person before the Committee or before some person or persons designated by
it for the purpose of undergoing additional written or oral examination as to
The Committee may grant a hearing on an applihis fitness for enrollment,
cation at the applicant's request,
(c) Application for enrollment may be denied in any case in which it appears
that the applicant has terminated his employment with the Treasury Department in violation oi an obligation assumed as a condition of «uch employment
to remain in the service of the Department for a specified period or for a
reasonable time.
(d) Only citizens of the United States over the age of 21 vears are eligible
A person who is unable for any reason to take the oath of
for enrollment.
allegiance, and to support the Constitution of the United States, as required
of persons prosecuting claims against ihe United States by Title 31, section
204, United States Code, can not be enrolled.
(e) Corporations and partnerships are ineligible for enrollment.
(f) Ofiicers and employees of any State, or subdivision thereof, whose duties
require them to pass upou, investigate, or deal with tax matters of such State
or subdivision, shall be ineligible for enrollment, provided such employment mar
disclose facts or information applicable to Federal tax matters.
(g) Judges of courts of record shall be ineligible for enrollment.
to whom section 198 or section 203 of Title 18 of the Uniterl
(I&, ) All persons
States Code applies, all prr«nns prohibited by other law from representing
claimants against the United States, all persous regularly employed by corporations owned wholly by the United States, and all persons regularly employed by the District of Columbia shall be ineligible for enrollment.
(() The qualifications for enrollment stated in subsection (a) 1 and 2
(beginning with the word "Persons" and ending with the word "accountants ")
ar&
for ge»e&. al enrollment for practice before the Treasury
prerequisites
Department.
However, aporia) enrollment for the presentation of matters before a particular bureau or division may be effected in the following manner: An applicant
for such special enrollment shall present his qualifications to the Committee.
for such applicant. If the
The Committee shall prescribe an examination
Committee is satl«fied that the applicant is possessed of the qualifications
valuable servi& r« to claimants and other
ne& c««ary tn enable him to render
persons before the particular bureau or division before which he is seeking

authorization to practice, it shall issue to the applicant an appropriate special
enrollment card.
Moreover, authority for the presentation of a particular matter before the
Treasury Department may be effected in the following manner: An applicant
for such authority shall present his qualifications to the Committee. If the
Committee is satisfied that the applicant is possessed of the qualifications
necessary to enable him to render valuable services to his principal in the
presentation of the particular matter before the Treasury Department, it shall
Such a letter of
issue to the applicant an appropriate letter of authority.
authority shall not be necessary, except in the case of matters before the Bureau
of Internal Revenue, if the officer or employee of the bureau or division before
whom appearance is made is satisfied that the person appearing is not under
orders of suspension or disbarment from the Treasury Department and is so
clearly qualified that application to the Committee would be a useless formality.
Nothing in this subsection shall a.uthorize any procedure to permit a person
to act as a customhouse broker without compliance with the requirements of
Department Circular Na 559 (Rules and Regulations Relating to Customhouse
Brokers), nor limit the rights granted by such Circular No. 559 to customhouse
brokers to represent their clients before the Treasury Department.
Applicants for enrollment shall submit
SEc, 4. Apptieation for enroLlment.
to the Committee an application in duplicate, properly executed on Form 23,
Applicatious in any other form may
which forms a part of these regulations.
Members of the bar of an American court of record will
not be considered.
apply for enrollment as attorneys; all other applicants will apply for enrollment as agents. All applications for enrollment must be individual.
While
members of a partnership should apply as individuals and not in the partnership
name, an enrolled attornev or agent may represent clients before the Treasury
Department in the name of the partnership of which he is a member or with
In case all of the members of
which he is otherwise regularly connected.
a partnership are not enrolled, then the enrolled attorney or agent shall be
responsible for any acts or omissions of the unenrolled partner or partners
which are in violation of law or of the provisions of these regulations, to the
same extent as though the offending partner himself were enrolled.
brokers. Section 641 of the Tariff Act of 1980, as
SEc. 5. Customhouse
amended, provides in part that the Secretary of the Treasury may prescribe
rules and regulations governing the licensing as customhouse brokers of citizens of the United States of good moral character, and of corporations,
The Department's regulations pursuant thereto
associations, and partnerships.
are published in Department Circular 559. A customhouse broker so licensed
requires no further enrollment under these regulations for the transaction,
within the customs districts in which he is licensed, of any business relating
specifically to the importation or exportation of merchandise under customs
laws. He is also entitled, without further license or enor internal-revenue
rollment, to represent claimants or other persons before the Treasury Department in Washington in any matter in which he acted as a customhouse broker
in any district in which he is licensed. When serving in such capacity, a
licensed customhouse broker shall, in addition to being subject to the provisions of section 641 oi' the Tariff Act of 1930, as amended, and the rules
and regulations thereunder, be subject also to all the provisions of the laws
and regulations set forth in Treasury Department Circular No. 280, as revised
from time to time, and shall be responsible as specified in section 7(d) of
Department Circular 559 for violation oi' any such laws or regulations committed by his or its officers, employees, or authorized attorneys or agents,
in connection with the prosecution on behalf of the principal of any business
before the Treasury Department in Washington.
Szc. 6, Roster of attorneys and agents, and enrotfsnent cards. (a) A roster
of all attorneys and agents who make application for enrollment or who are
enrolled, or whose applications have been denied, or who have been suspended or disbarred, will be kept in the office of the Committee on Practice.
All bureaus, offices, and divisions of the Treasury Department subject to the
exceptions in section 5 in the case of the Bureau of Customs, are prohibited
from recognizing or dealing with any unenrolled attorney or agent as the
representative of any person having a claim pending before the Department:
Prodded, That the Committee on Practice may grant, pending action upon
an application, temporary recognition to an applicant not required to take
an examination in connection with his application: And prootded farther, That
an unenrolled person who has not been disbarred or suspended from practice
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before the Treasury Department may be permitted to make initial appearance
shall in no case authorize an unin a particular case. Such permission
enrolled person to appear before the Treasury Department
in Washington,
D. C., or to represent a claimant in any formal hearing. It shall be the
duty of the Government official before whom such person appears to notify him
that if he wishes to appear further in the case, or in any formal hearing,
or before the Treasury Department in Washington, it will be necessary to
file an application for enrollment.
(bj The Committee will furnish upon request information as to whether
is enrolled. Other information
will be made available to
any individual
the various departments and agencies of the Government and to any person
entitled to receive the same in accordance with the rules and regulations of
the Treasury Department,
and, except as prohibited by law, access to the
tiles and records of the Committee will be granted to the United States Board
oi' Tax Appeals and its representatives.
(o) The Committee on Practice shall issue an enrollment card to every
Unless advised to the contrary by
attorney or agent upon his enrollment.
the Committee on Practice, any officer of the Treasury Department may consider the holder of such an enrollment card as duly authorized to practice
before the Department.
SEc. 7. Proceedings for suspension, disbarment, and reinstatement.
(a) If
an officer or employee of the Treasury Department has reason to believe that
an enrolled attorney or agent has violated any provision of the laws or regnlations governing practice before the Treasury Department, or if a complaint
concerning any enrolled attorney or agent is made to any such oificer or
employee, he shall promptly make a written report thereof to the attorney
If any other person has information of such violations,
for the Government.
he may also make written report thereof to the said attorney.
The attorney
and the Committee will treat as strictly confidential the identity of the informant in any case in which the informant is other than an oflicer or
unless the informant in giving his
employee of the Treasury Department,
information
states that his identity and connection therewith
are not
confidential.
(b) The attorney for the Government may, either on the basis of such information or upon his own motion where he has cause to believe that any enrolled
attorney or agent has violated any provision of the laws or regulations governing practice before the Treasury Department, institute proceedings before the
Committee for suspension or disbarment
against any enrolled attorney or
agent. Notice thereof, signed by the secretary or a member of the Committee,
shall be served upon such attorney or agent, hereinafter called the respondent,
in the following manner:
(I) By delivery to the respondent personally, or
(2) By registered mail, with demand for a return card signed by the respondent: Provided, That, if an enrolled attorney or agent shall have signed
and filed with the Committee on Practice his written consent to be served in
some other manner it shall be suificient if service is made in that manner.
Where the service is by registered mail, the receipt of the return card duly
signed shall be satisfactory evidence of service.
The notice shall give the place and time within which the respondent shall
file his answer, which time shall be not less than 20 days from the date of
service of the notice, and shall contain or be accompanied by a statement of
charges, which statement shall be signed by the attorney for the Government,
giving a plain and concise description of the facts which it is claimed constitute grounds for suspension or disbarment, without a detailed description of
such facts. A statement of charges which fairlv informs the respondent of the
charges against him so that he is able to prepare his defense shall be deemed
sutficient. Different means by which a purpose may have been accomplished or
different intents with which acts may have been committed mav be alleged in
If, in order to
the statement of charges in a single count in the alternative.
prepare his defense, the respondent desires additional information as to the
time and place of the alleged misconduct, or the means bv which it was committed, or any other more specific information concerning the alleged misconduct, he may present a motion in writing to the Committee asking that the
statement of charges be made more specific, setting forth in such motion in
speclfic manner in what respect the statement of charges leaves him in doubt
and describing the particular language of the statement of charges as to which
additional information is needed. If in the oninion of the Committee such
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information is reasonably necessary to enable the respondent to prepare his
defense, the Committee shall direct the attorney for the Government to furnish
the respondent with an amended statement of charges giving the needed
information.
The procedure in suspension and disbarment proceedings shall be governed
by the following rules:
1. Sercice of papers other than the origrnal notice and statement of charges.
Papers other than the original notice and statement of charges shall be served
on the respondent as follows:
(a) By delivering the same to the respondent personally, or by registered

—

mail; or
(b) By leaving them at his office with his clerk or with a person in charge
thereof; or
(c) By depositing them in a United States post office or post oifice box,
enclosed in a sealed envelope, plainly addressed to such respondent at the
address under which he is enrolled or at his last address known to the

Committee.
(d) When the respondent is represented by attorney, by service upon the
attorney in the same manner as provided in paragraphs (a), (b), and (c) for
service on the respondent.
2. The respondent's answer. The respondent's answer shall be filed within
the time specified in the original notice unless on application the time is
extended by the Committee.
The Committee may in its discretion furnish a complaining witness with a
copy of the answer if in its opinion such action will aid in ascertaining the
truth or falsity of the charges. The term "complaining witness" for the purposes of this provision shall include any officer or employee of the Treasury
Department or any enrolled attorney or agent who may have reported the
alleged misconduct te the attorney for the Government, nr any other person
the attorney for the Government has instituted the
upon whose information
proceeding.
In his answer the respondent should specifically admit or deny every material
allegation of fact in the statement of charges. Every allegation in the statement of charges not denied shall be deemed admitted, unless the respondent
shall state in his answer that he has no knowledge thereof sufficient to form
a belief, which statement shall be considered a denial. In answer to a statement of charges, no enrolled person shall deny a material allegation of fact
which he knows to be true, or state in such answer that he is without sufficient
information to form a belief when in fact he possesses such information.
In his answer the respondent may also state affirmatively special matters of
defense, and shall not give in evidence any matters in avoidance or of defense,
consistent with the truth of the allegations of the statement of charges, unless
in his answer he states such matters specifically.
All answers shall be sworn to before a notary public or other oificer authorized
to administer an oath and shall be filed in duplicate.
If it appears that a denial of a material allegation of fact in the statement
of charges, or a statement that the respondent has no knowledge sufficient
to form a belief, was made in bad faith in the answer; or that the respondent
has knowingly introduced false testimony during proceedings against him for
suspension or disbarment, the attorney for the Government may thereupon file
supplemental
charges, which charges may be tried with the other charges in
the case, provided the respondent shall be given due notice thereof and afforded
an opportunity for preparing a defense thereto.
8. Reply to answer. If the answer contains affirmative matter in avoidance,
consistent with the truth of the material allegations in the statement of charges,
a reply by the attorney for the Government admitting or denying the new matter
set forth in the answer shall be filed with the Committee and served upon the
respondent in the manner provided for by the rules of the Committee for the
service of. all papers other than the original notice and statement of charges.
4. Failure of respondent to answer. If the respondent fails to file his answer
in the form required by these rules and within the time specified in the notice,
or that specified by the Committee where the time has been extended, the Commitree may, upon written application, accompanied by a copy of the answer
desired to be filed, allow the respondent to answer whenever in such application the respondent sets forth facts which in the opinion of the Committee
constitute a sufiicient excuse for the failure to answer within the time specified.
All such written applications shall be filed in duplicate and under oath.
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Written notice of the time and place
place of hearing.
given the respondent in the manner provided in these
papers. Xo hearing shall be held in less than 10 days
on the respondent of the notice of such hearing, except
that the Committee may postpone or adjourn hearings when necessary or desirable, on notice to the respondent.
Testimony shall be taken as follows:
0, Testimony.
(a) Unless the Committee shall otherwise direct, the testimony of witnesses at
all hearings will be taken under oath and stenographically
recorded and
transcribed.
(h) Depositions for use at a hearing may, with the written approval of the
Committee, be taken by either the attorney for the Government or the respondent, or their duly authorized representatives, upon oral or written interrogatories,
before a member of the Committee, any officer duly authorized to administer
an oath for general purposes, or an officer of the Internal Itevenue Bureau
authorized to administer an oath in internal revenue matters, upon not less
than 10 days' written notice to the other party. Such notice shall state the
names of the witnesses, and the time and place where such depositions are to
be taken: provided, That when depositions are taken as aforesaid, if both parties
are present or represented at: the time and place specified for the taking of the'
depositions, either party may, after the examination of the witnesses produced
umler the order of the Committee, be entitled to produce and examine other
witnesses; but in such case one day's notice must be given to the other party
or his duly authorized representative
there present, unless such notice is
waived: Xnd I&rovided further, That the parties or their duly authorized representatives may agree in writing upon a time when and place at which such
depositions are to be taken, without formal notice. When a deposition is taken
upon written interrogatories, any cross-examination shall be upon written interrogatories. Copies of such written interrogatories shall be served with the
notice, and copies of any written cross-interrogatories
shall be mailed or de]ivered to the opposing party or his duly authorized representative at least 5 days
before the time of taking the depositions.
Whenever any book, document, or paper belonging to any individual, pnrtnership, or corporation is introduced as an exhibit in a disbarment or suspension
proceeding, the Committee may authorize, upon such conditions as it may &leem
of such book, document, or paper upon the written
proper, the withdrawal
request of the attorney for the Government, or of the respondent or his attorriey.
In the case of a variance 5& tween the allegations in the statement of charges
and the evidence, the Committee shall have power to base its findings on anv
facts established by the evidence which are grounds for susperision or dish;irment, and to order the amendment of the statement of charges to conform to the
evidence: Provided, That the respondent has had or is given reasonable opportunity to present his defense to such amended charges, with such postponements
of the hearing as may be reasonably necessary to permit the respondent to
present such defense.
If the Committee or a majority thereof finds that a part of the charges in
the statement of charges is not sufficiently proved but that the residue thereof
is so proved, it may base its findings on any facts established by the evidence
which are grounds for suspension or disbarment and which are substantially
charged by the said residue of the statement of char„es.
The Committee shall disregard an immaterial misnomer of a third person,
an immaterial mistake in the description of any person, thing, or place or the
ownership of any property, a failure to prove immaterial allegations in the
description of the respondent's conduct, or any other immaterial mistake in the
statement of charges.
Subject to these regulations, the Committee mav determine the time, ph&ce, snd
manner in which hearings shall be conducted; the form in which evidence shall
be received;;ind may adopt rules of procedure and modify the same from time
to time as occasion requires for the orderly disposition of suspension, disbarmcnt,
and reinstatement cases.
The Committe& shall pass upon the sufficiency of the answ&r and all other
and upon all issues of fact that may be
rel& vant papers fih d i&y the respondent,
raised. The respomleiit or his attorney may be heard upon the sufficiency of
the ansivcr filed by him whenever in the opinion of the Committee such a
hearing is necessary or desirable.
4i4018 43
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5. Xntire of time and
of all hearings shall be
rules for the service of
from the date of service
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All hearings shall be held at times and places fixed by the Committee, of which
due notice shall be given the respondent in accordance vvith these regulations
and the rules adopted by the Committee.
In making its findings of fact as to the truth of any charges which are duly
yut in issue by the papers in any case and upon which a hearing is had, the
Committee shall be guided by a preponderance of the evidence. If at any hearing
upon issues of fact raised by the papers in the ease the respondent fails to put
in any evidence, the Committee may base its findings upon the evidence submitted
by the Attorney for the Government.
(c) In the event that depositions are introduced on behalf of the Government
at the hearing or in the event that oral testimony in support of the charges is
produced by the Government at the hearing, the attorney for the Government, as
soon as possible after the hearing, shall prepare and file ivith the Committee proposed findings of fact based upon all the evidence in the case. Upon receipt of
such proposed findings of fact, the Committee shall forward to the respondent
or his attorney a copy thereof together with a copy of the transcript of such oral
The respondent shall
testimony and depositions as may have been introduced.
have not less than 10 days after receipt of such papers in which to submit in
writing to the Committee his objections, if any, to such proposed findings of fact.
Neither the respondent nor his attorney shall have the right to receive any copies
of exhibits introduced at the hearing or at the taking of the depositions.
The
respondent or his attorney, however, shall have the right to examine all exhibits.
Upon receipt of such objections, or after the time for filing such objections has
expired if no such objections are filed, or after the hearing if no proposed findings
of fact are required, the Committee shall make its findings of fact. The Committee shall have power to dismiss the charges when in its opinion such charges
have not been proved. If, in the opinion of the Committee, suspension or disbarment should be recommended, it shall so report to the Secretary of the Treasury.
Such report shall be signed by all inembers of the Committee agreeing thereto,
and any member of the Committee dissenting therefrom shall submit a statement
of his reasons for such dissent.
(ii) Upon the approval of such recommendation by the Secretary of the Treasury
and the issuance of his order of suspension or disbarment of an attorney or agent,
notice thereof shall be given by the Committee to the heads of all interested
bureaus, offices, and divisions of the Treasury Department and to other interested
departments and agencies of the Government in such manner as the Committee
Such person will not thereafter be recognized during the period
may determine.
of suspension or disbarment as an attorney or agent in any matter before the
Notice in such manner as the Committee may determine
Treasury Department.
may be given to the proper authorities in the State from which an enrolled attorney, certified public accountant, or public accountant derives his license to practice
in the event that such attorney, certified public accountant, or public accountant
is suspended or disbarred
(e) Any attorney or agent who has been suspended or disbarred may make
written application to the Committee to have the order of suspension or disbarment vacated or modified upon the ground (1) of newly discovered evidence, or
(2) that important evidence is now available which the applicant was unable to
produce at the original hearing by the exercise of due diligence. Every application for reinstatement shall be filed with the Committee in triplicate.
Such application must set forth specifically the precise character of the evidence to be
relied upon in its support and shall state the reasons why the applicant was unable
to produce it when the original charges were heard. If the Committee after due
consideration of the application shall deem it sufiiciently meritorious to warrant
a hearing, it shall set a time and place for such hearing and give due notice thereof
Upon the conclusion of the hearing the Committee shall submit
to the applicant.
to the Secretary of the Treasury for his approval or
its recommendation
disapproval.
In the event that the Secretary shall issue an order vacating or modifying the
prior order of suspension or disbarment, notice thereof shall be given by the
Committee to all those to whom notice of the original order of suspension or
disbarment was sent.
In all cases not covered by the foregoing provisions, a disbarred attorney or
agent who desires to be restored to the roll must file a new application for enrollinent and otherwise comply with the requirements of section 3 of these regulations.
Sric. 8, Authority to prosecute claims. A power of attorney from the principal
In proper form may be required of enrolled attorneys or agents in any case by
heads of bureaus, ofilces, and divisions.
In the prosecution of claims before the

—

Bureau of Ir&terr&al Reve»ue, i»volving the assertio» of demands for payment
of money by the U»it&d States, proper pouers of attorney shall al&eays be filed
before an attorney or agent is recognized.
(a)
SEc. 9, Substitution of attorneys or agents a»d revocation of authority.
Where the power of attorney under which an enrolled attorney or agent is acting
expressly confers the power of substitution, such attorney or agent may, by a
duly executed instrument, sub, titute another enrolled attorney or agent in his
s&ead: Provided, That such other attorney or agent will be recognized as such
only after due notice in writing has been given the head of the bureau, office, unit,
or division before which the matter is pending: A»d provided further, That where
the enrolled attorney or agent desiguated in the power of attorn«y, &vith power
of substitution, has himself by reason of his suspension or disbarmeut or his
service (Title 18, sections 198 and 208,
&ubsequent entry into Government
United Stat&a Code) become ineligible further tu represent before the Treasury
&epartment the client who executed the power, the Treasury Department shall
be under no obligation to recognize any substitute power of attorner executed
at any time by such attorney or agent, authorizing some other enrolled attorney
or agent to appear before the Department upon behalf of such client, and it
mill be necessary for such client to retain a n«w attorney or ageut.
(b) Where there is a contest between members of a dissolved firm or between
tsvo or more attorneys or agents, acting under the same power of attorney,
as to which one is entitled to prosecute a matter pending before the Treasury
Department or to receive a draft, warrant, or check, the client only shall thereafter be recognized, unless the members or survivors of the dissolved firm, or
the contesting attorneys or agents, file an ag&e«m«nt signed by all d&. i mating
which of them shall be entitled to prosecute such matter or to receive the said
draft, warrant, or check. In no case shall the delivery of a final draft, warrant,
or check to the client be delayed more than 60 days by reason of failure to file
such agreemcnt.
(c) The revocation of an authority to represent a claimant before the Treasury Department shall in no case become effective, so far as the Department is
concerned, until due notice in vvriting has been given the head of the bur«;&»,
office, or division before which s»ch matter is pending, and the filing of evidence
of notification of the revocation to the attorney whose pow«r has been revoked.
SEo. 10. Disreputable co»du& t. Under the provisions of the Act of July I, 1884
(28 Stat. , 268; Title 5, section 261, United States Code), the Secretary of the
Treasury may after due notice and opportunity for hearing suspend, n»d disbar
from further practice before the Treasury Department any attorney or agent
or who ref»s«s to comply with these
shown to be incompetent, disreputable,
rules and regulations, or who shall with inteut to defraud, in any manner
&villfully and knowingly deceive, &nislead, or threaten any clai&nant or prospective
clainmnt, by word, circular, letter, or by advertisement.
conduct the following are deemed to
Among other forms of disreputable
constitute such conduct:
1. Conviction of a crime involving moral turpitude.
2. Making false answers in the application for enrollment with knowledge
ihat such answ& rs are false.
8. Preparing or filing for hi&»self or another a false Federnl !»conte t;&x
return or other statement on whi«h Federal taxes may be based, knowing the
snme to be false.
4. Suggesting to a client or a prospective client an illegal plan for evading
payment of Federal taxes, l-nowing the same to be illegaL
o. Giving false testimony in any proceeding before the Committee on Practice, or in any other proceeding before the Treasury Department, or before
n»y tribunal authorized to pass upon Federal tax matters, knowing the same
to be false.
6. Filing any false or fraudulently altered document or aflidavit in any case
or other proceeding before the Treasury Department, or procuring the filing
thereof, knowing the same to be false or fraudulently altered.
7. !ising, with intent to deceive, false or mislea&ling representations to procure emplovment in any case or proceeding before the Treasury Department.
8. Giving, with intent to deceive, false or misleading information relative
to a matter pending before the Treasury Department to any otficer or agent
&&I the Depn& tm«nt.
associI'repnr&ng a false financial statement for a corporation, partnership,
ntio», or i»&lividual, or certifying the correctness of such fain&" statement, knowing the same to be false.
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10. Imparting to a client false information relative to the progress oi a case
or other proceeding before the Treasury Department, knowing the same to be

false.

11. F'alse representations by an enrolled agent that he is an attorny or a
certified public accountant.
12. Preparing or assisting in the preparation of, or filing, a false claim against
the United States, knowing the same to be false.
16. Approving, for filing, a false income ta. x return prepared by some other
person, knowing the same to be false.
14. Misappropriation
of sums received from clients for the purpose of payment of taxes or other obligations due the Government, or funds or other property belonging to a client.
15. Improper retention of a fee for which no services have been rendered.
16. Obtaining or attempting to obtain money or other thing of value from a
claimant by false representations, knowing the same to be false.
17. Obtaining or attempting to obtain money or other thing of value from a
claimant by duress or undue influence.
18. Concealing or attempting to conceal assets in order to evade the payment
oi Federal taxes.
19. Representing to a client or prospective client that the attorney or agent
ean obtain extraordinary favors from the Treasury Department or an offieer
or employee thereof or has access to unusual sources of information within the
Department.
20. Soliciting or procuring the giving of false testimony in any proceeding
before the Committee on Practice or in any other proceeding before the Treasury
Department.
SEc. 11. Striking names from rolL On request of au attorney or agent, the
Committee may strike his name from the roll, but before granting the request
the Committee shall make inquiries to ascertain whether the reqnest has been
in which
made in order to evade proceedings for suspension or disbarment,
event the request shall be elenied unless the Committee shall deem it to the
best interest of all parties concerned to grant such request.
The Committee may upon motion of the attorney for the Government or upon
its own motion strike from the roll the name of any person who has failed to
supply the information required by section 15 of Departmeut Circular 280, revised
October 1, 1994, provided that any attorney or agent whose name has been so
stricken from the roll may have his name restored thereto by filing with the
Committee such informatiou and a statement showing that his failure to supply
it within the time specified in such circular was not due to any fault on his part.
Upon the receipt of such information and statement, the name of such attorney or
agent shall be restored to the roll unless it shall appear that he is ineligible for
enrollment, in which event he shall be advised of the fact and given 60 days
within which to present to the Committee satisfactory evidence that he is eligible
for enrollment.
SEe. 12, Application and effective date of circular. This circular supersetles
the regulations promulgated by Treasury Department Circular Xo. 280 of October
1, 1964, relating to the recognition of attorneys, agents, and others, as heretofore
The regulations contained in this circular shall
amended and supplemented.
apply to attornevs, agents, and licensed customhouse brokers representing clairnants before any office of the Treasury Department, with such exceptions as to
customhouse brokers as are set forth in section 5, and shall be effective from and
after October 1, 19M. This circular shall apply to all unsettled matters then
pending in this Department or which may hereafter be presented or referred to
the Department or offices thereof for adjudication, and shall be applicable to all
those now enrolled to practice before the Treasury Department as attorney or
agent, and all proceedings before the Committee after October I, 1966, shall in all
procedural matters be governed by the provisions of these regulations and such
supplementary regulations as may from time to time be adopted by the Committee
in pursuance of the power granted it in section 7 of these regulations: Provided,
That violations of the regulations committed prior to October 1, 1966, shall in all
substantive matters be dealt with according to the provisions of the regulations in
force at the time when the act or acts alleged to constitute such violations
occurred.
SEc. 16;—
TVitltdratcal or arne»tlment of circular. The Secretary of the Treasury
reserves the power to withdraw or amend or supplement at any time or from time

—

—

—
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to time all or any of the foregoing regulations, with or without previous notice,
and may make such special orders as he may deem proper in any ease.
H '&for&ok~ THA&.- Jr
Secretary of th, e Treasury.
(Filed with the Division of the Federal Register September 19, I9M, 11.57 a. m. )

Further revisions:
(Filed with the Division of the Federal Register September 14, 1987, 12.54 p. m. )
(Filed with the Division of the Federal Register May 15, 1989, 12.89 p. m. )
(Filed with the Divisiorr of the Federal Register June 24, 1939, 11.08 a. m. )
(Filed with the Divisiou of the I'ederal Register October 28, 1941, 8.15 p. m. )
STATUTES.

The following statutes relate to the recognition of agents, attorneys,
claimants and others before the
and other persons representing
Trea. sury Department and oSces thereof:
That the Secretary of the Treasury may prescribe rules and regulations governing the recognition of agents, attorneys, or other persons representing claimants before his Department, and may require of such persons, agents, and
att&» neys, before being recognized as representatives
of claimants, that they shall
show that they are of good character and in good repute, posses. ed of the

necessary qualifications to enable them to render such claimants valuable service,
and otherwise competent to advise and assist such claimants in the presentation
of their cases. And such Secretary may after due notice and opportunity for
hearing suspend, and disbar from further practice before his Department any
such person, agent, or attorney shoivn to be incompetent, disreputable, &&r who
refuses to comply with the said rules and regulations, or who shall with intent
to defraud, in any manner willfully and knowingly deceive, mislead, or threaten
any claimant or prospective claimant, by ivord, circular, letter, or by advertisement.
(Act of July 7, 1884, 28 Stat. , 2&58; Title 5, section 261, United States
Code. )
Whoever, being an officer of the United States, or a person holding any place
of trust or profit, or discharging any official function under, or in connection rvith,
any executive department of the Government of the United States, or under the
Senate or IIouse of Representatives of the United States. shall act as an agent
or attorney for prosecuting any claim against the United States, or in any
manner, or by any means, otherwise than in discharge of his proper official duties,
shall aid or assist in the prosecution or support of any such claim, or receive
any gratuity, or any share of or interest in ar&y claim from any claimant against
the United States, with intent to aid or assist, or in consideration of having
aided or assisted, in the prosecution of such claim, shall be fined not more than
five thousand dollars, or imprisoned not more than one year, or both.
(Act of
March 4, 1909, section 109, 85 Stat. , 1107; Title 18, se& tion 198, United States
Code. )
Whoever, being elected or appointed a Senator, Jferr&ber of or Delegate to
Congress, or a Resident Commissioner, shall, after his election or appointment
and either before or after he has qualiiied, and during his continuance in office,
or being the head of a department, or other officer or clerk in the employ of
the United States shall, directly or indirectly, receive, or agree to receive, any
compensation
whatever for;my services ren&lered or to be r&ndered to any
person, either by himself, or another, in relation to any proceeding, contract,
claim, controversy, charge, accusation, arrest, or other matter or thing in « hich
interested, before any deth& United States is a party or directly or indirectly
partment, court martial, bureau, officer, or any civil. military, or naval commission whatever, shall be fined not more than $10,000 and imprisoned not more
than two years; and shall moreover thereafter be incapable of holding any
of the United States.
office of honor, trust, or profit under tbe Government
(Act of lilarch 4, 1909, section 118, 85 Stat. , 1107; Title 18, section 208, I'nited
States Code. )
It shall not be lawful for any person appointed after the first day of June.
one thousand eight hundred and s& venty-tivo, as an officer, clerk, or employee

Misc. I
in any of the departments, to act as counsel, attorney, or agent for prosecuting
any claim against the Lnited States ivhich was pending in either of said departmerits while he was, such officer, clerk, or employee, nor in any manner,
nor by any means, to aid in the prosecution of any such claim w ithin two years
next after he shall have ceased to be such officer, clerk, or employee.
(Section
190, Revised Statutes; Title 5, section 99, United States Code. )
Any person who willfully aids or assists in, or procures, counsels, or advises
the preparation or presentation under, or in connection with a»y matter arising
under, the internal revenue laws, of a false or fraudulent return, aihdavit, claim,
or document, shall (whether or not such fa, sitv or fraud is with tlie knowledge
or consent of the person a.uthorized or required to present such return, affidavit,
claim, or document) be guilty of a felony, and, upon conviction thereof, be fined
not Inore than $10,000, or imprisoned for not more than five years, or both,
together with the costs of prosecution.
(44 Stat. , 116; Title 26, section 1693(b),
United States Code. )
It shall be unlawful for any person, firm, or corporation practicing before
any department or office of the Government to use the name of any Jleniber
of either House of Congress or of any officer of the Government in advertising
the said business.
(Act of April 27, 1916, section 1, 39 Stat. , 54; Title 5, section
101, United States Code. )
Any person prosecuting claims, either as attorney or on his own account,
before any of the departments or bureaus of the United States, shall be required to take the oath of allegiance, aud to support the Constitution of the
United States, as required of persons in the civil service.
(Act of July 17, 1862,
section 1, 12 Stat. , 610; Title 31, section 20-4, United States Cocle. )
That section five hundred and fifty-eight of the Code of Law for the District
of Columbia, relating to notaries public, be amended by adding at the end of
said section the following: "PIovided, That the appointment of any person as
such notary public, or the acceptance of his cominission as such, or the performance of the duties thereunder, shall not disqualify or prevent such person
from representing clients before any of the departnients of the United States
Govmnmeut in the District of Columbia or elsewhere, provided such person so appointed as a notary public who appears to practice or represent clients before any
such department is not otherwise en 'aged in Government employ, and shall be
admitted by the heads of such departments to practice therein in accordance with
the rules and regulations prescribed for other persons or attorneys who are
admitted to practice therein: AIId provided fIArtlier, That no notary public shall
be authorized to take ackniiwledgments,
administer oaths, certify papers, or
perform any official acts in connection with matters in which he is employed as
counsel, attorney, or agent or in which he may be in any way interested before
a»y of the departments aforesaid. " (Act of June 29, 1906, 34 Stat. , 622. Held
by 26 Opinions of Attorney General, 236, to apply to all notaries who may
practice before the departments. )
The head of each department is authorized to prescribe regulations, not inconsistent with law, for the government of his department, the conduct of its
officers and clerks, the distribution and performance of iis business, and the
custody, use, and preservation of the records, papers, and property appertaining
to it. (Section 161, Revised Statutes; Title 5, section 22, United States Code. )
TREASIIRT DEPARTMEET.
Coyi AI ITTEE OR PRAcTIcs.

Form 26.

(In Duplicate. ')

(Revised October 1, 1966.)

APPLICATION FOR ADMISSION TO PRACTICE BEFORE THE TREASURY
DEPARTMENT.
residing at Street
address
('i tv
State
with ofiice at Street addicss
hereby apply for adniission to practice as
to represent others before the Treasury

City, State,
(Attorney or agent. '-)

Department,

and submit the following

' All applications must be submitted
paper should be used.
' xiembers of the bar of' an American

agents.

information

for consideration

in duplicate on these forms.

Typewriter

in deterand carbon

court oi record will apply as attorneys; all others as

rrrrriing

my eligibility and fitness for such practice, in compliance with Treasury
regulario»s asser forth in l &epartment &'ircular Nu. 280, revised October 1. 1936:
1. a) Are you a citizen of the l. »ited States?
(b) Natural
(c) Naturalized?
(d) IYhere and mhen mere

!

(a)

Place of birth
Are you a member of the bar?
(f&) If so of mhat court'?
(c) Are you nom in active practice and in good standing

'

at said bar'!
3. (a) Do vou hold a certifieate as a certified, public accountant?
(5) If so, from what State?
(c) Are you nom in active
practice and in good standing under said certificate?
4. i%hat is your present occupation?
;&. Are
you licensed or otherwise authorized
to practice lam or accountancy in the State or States (or District of Columbia) in which you plan to

practice!
6. Are

count?;
yuu

e»gaged in your business or profession
or as a member of a

acon your individual
p;irt»ership?;
or as an

employee'!
(a) Under what name or style do you practice?

(b) If a, member of a partrrership, is any member of the partnership an unenrolled person mho is neither an attorney, a certified public accountant, nor a
public accountant?
(c) If an employee, give name and address of your employer, and the nature
of your employment
7. If enrolled, will it 1&e your purpu"e, as an oilicer ur empiuycc of a eurpur ition or association, to represent the officers, employees, stockholders or members,
clients, or. customers of such corporation or associatiou?
An nnqualified, negative answer is required.
See section 2(1), Department Circular
280. Represerrt&ttion of officers, employees, etc. , of corporations as individuals if
retaine&1 an(1 paid by them, or the representation
of agricultural cooperative
associations as perruitted u»&ler section 2(l), Department Circular 280, is not
Inconsistent with a negative ansivcr to the above.
3. Do you own stock in, or are you an officer or employee of, any accounting or auditing corporation?
9. Are you familiar with the contents of Department Circular No. 230, revised October 1, 1'.)36?
10. If you are not a i»ember uf an American bar or a &crtified public accountant, outline the extent and nature of your education; vour personal or busi»& ss
experience, with names of your employers; and the particular qualifications you
possess mlrich yon believe remler you competent to represent other persons
before the Treasury Depart»rent.
Use paper the size of this foinn and subruit
duplicate copies.
11. Submit names and addresses of six business or professional references
who are familiar with vour professional work.

1". Has

any con&plaint ever been filed or charge made ag&ii». t y»u before any
or tribunal having authority to institute or try proceedings for suspe»sion
or tlisbarment from practice or for the revocation of a license or certificate to
practice or for expulsion from menibership in a professional society?
If so, state particulars
l&erson

13. Ilttve yo» ever been defendant

If so, state the circumstances and result
14. Are
mholly

I

y&&u

prosecutioii?

an ofhcer or enrployee of the I uited State. , of a»v corporation
th& United States, or of the District of Columbia?

owried by

f&'oo&o

in a criminal

of St»te court preferred.

(a) If you have ever been so employed,
tion therefrom

state employment

and date of separa-

15. Do you agree, if you are admitted to practice before the Treasury Department, to give the Committee on Practice written notice of any change in
your mailing address, and any change in your professional connection, or the
name and style under which you practice, and agree further that, in the event
any proceedings shall be instituted against you at any time before the Committee on Practice, a written notice thereof, together with a statement of the
charges against you, sent to you by registered mail to the last address filed by
you with the Committee, shall constitute due and sufficient notice7
I,
swear (or affirm)
, do solemnly
that the statements contained in the foregoing application are true and correct;
that I will support and defend the Constitution of the United States against
all enemies, foreign and domestic; that I will bear true faith and allegiance tn
the same; that I take this obligation freely without any mental reservation or
purpose of evasion; that, if authorized to represent others before the Treasury
Department, I will at all times conduct myself strictly in compliance with the
laxvs, regulations, and rules governing practice before the Treasury Department,
as now constituted or as they may hereafter be lawfully altered or amended;
and that I will employ, for the purpose of maintaining the causes confided to
me such means only as are consistent with truth and honor; so help me God. '
( Signature)
(Address)
Subscribed and sworn to before me this
day of

19

(Signature of officer)
(Official title)
[Impress seal here. ]
(Filed with the Division of the Federal Register September 19, 1986, 11.57 a. m. )

1942-13—11041
CONFERENCE AND PRACTICE REQUIREMENTS, BUREAU OF
INTERNAI. REVENUE. REVISED FEBRUARY, 1942.
QUALIFICATIONS

FOR CONFERENCE.

I. Conferences

may be accorded only to taxpayers or their duly authorized
representatives.
taxpayer may appear on his own behalf or
Any individual
in behalf of a member of his immediate family if such appearance is without
compensation; and a member of a partnership, executor or administrator
of
an estate, trustee of a trust, officer of a corporation, receiver, or guardian, or a
authorized
an
fully
regular employee of
individual, partnership,
estate, trust,
or corporation may appear for himself or f&&r such individual, partnership,
estate, trust, corporation, receivership, or guardianship,
solely upon adequate
identification.
This rule also applies to an individual, a partnership, an estate
or trust, or a corporation with respect to the liability of the individual,
partnership, estate or trust, or corporation as a transferee of property of a
taxpayer and to a fiduciary with respect. to the liability of the fiduciary under
section 8467 of the Revised Statutes, as amended (U. S. C., Title 81, section
192). In cases where the appearance is on behalf of. a member of the individual's immediate family, as above authorized, appropriate requirements,
herein provided, respecting the filing of powers of attorney, will not be waived.
All other persons appearing as attorneys or agents, including attorneys or
agents of transferees or fiduciaries, must exhibit evidence that the requirements of Department Circular No. 230 (revised), which contains the statutes
and regulations governing practice before the Treasury Department, have been
complied with and must also conform with the following requirements;

' An oath as included herein is required of persons prnsccutiug claims against the United
States (Title 31, section 204, Vuited States Code) and mav be tal. eu before any notary public,
justice of the peace, or other person legally authorised io administer an oath iu the State,
Territory, or District where the application is executed.

PowER oF ATTORNEY To BE FILED

AND EYIDENcE oF ENRGLLMENT To
BEFORE RECOGNITION IS A. CCORDED.

BE SURMITIED

II. N&& attorney or agent representing a claimant or other person before any
of the of]lees of the Bureau of Internal Revenue shall appear or be recognized
in any case, matter, claim, or other proceeding or business pending in such office
the claimant presents and files a
unless the attorney or agent representing
power of attorney, or a certified copy thereof, from his principal in proper form
authorizing him to prosecute the case, claim, or matter in question.
Such
power of attorney shall always be filed and evidence of enrollment submitted
before such attorney or agent is recognized.
In the event, however, that an
attorney or agent presents himself for conference who is not familiar with this
requ]rement, or who can show that he has not had reasonable opportunity to
obtain a power of attorney from his client, or who has not applied for enrollment, but is able to produce such evidence as will reasonably convince the
Bureau's representative that he has authority to represent the taxpayer, such
attorney or agent may be heard with the understanding that a power of attorney
in proper for&n and evidence of enrollment w111 be promptly forwarded to the
Bureau, and that until such power of attorney and evidence of enrollment shall
have been filed information will not be disclosed to such attorney or agent relative to the Bureau's attitude in respect of the issues raised or to any other
matter relating to the taxpayer's case.
PowER oF ATTGRNEY To BE FILED PRloR To
LIABILITY.

I INAL

DETERMINATIoN

oF TAX

III. No power of attorney will be accepted which is filed after final determination of the tax liability, unless the power of attorney recites that the principal
is cognizant of such settlement and of the amount of deficiency or overassessment determined.
(See also title "Checks in payment of refunds, " paragraph
XXI herein. )
I'owER oF ATToRNEY Nor REOUIRED IN CrRTAFN CAszs PENDPNG BrroRE TIIE
UNITED STATES BOARD OF TAX APPEALS.

IV. In a docketed petition before the Board, it is considered that the petitioner
an(1 the Commissioner
stand in the position of parties litigant before a quasi
ju&licia] body. The Board of Tax Appeals has its own rules of practice and
procedure, and its own rules respecting admission to practice before it. A
Staff division in the decentralized areas is authorized to deal with the counsel
of recor&1 bef&&re the Board in a petition docketed by the Board. Therefore,
correspondence in connection with Board dockets will, ordinarily, be addressed
to counsel of record before the Board; and in any event the position of the
Bureau is that such counsel of record shall receive copies of any correspondence,
or be advised as to the general nature of any communications, which for good
a»&1 sufficient reason may be addressed dire& t to the taxpayer.
In all cases handled by the decentralized offices of the Technical Staff, other
than cases docketed before the Board, the customary power of attorney will be
required.
PowER oF ATTGRNEY REqUIREMENTs.

V. Any power of attorney offered in
only if it is in regular form. Only one
any case and there shall be included in
addresses of all attorneys or agents

authority

evidence in any case will be accepted
power of attorney shall be in effect in
such power of attorney the names and
to whom the taxpayer has delegated

to represent him.
A. TECHNICAL LANGUAGE

UNNECESSARY.

is considered»&ceisary in all cases that the power of attorney contain ]anto c&»&vey the principal's intention, though not necessarily in strictly
legal form.

It

gu:&ge

'

B. ATTESTATION OF EXECUTION OF INSTRUMENT

OR

IVITNESSES THERETO.

must be executed before a notary public, or, in lieu
individuals.
The notarial seal must
the& c&&f, witn& ssed by t&vo disinterested
be affixed unless such seal is not required under the laws of the State wherein

The power of attorney
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the power of attorney is executed. No attorney or agent as notary public shall
administer oaths, certify papers, or perform any official
take acknowledgments,
act in connection with matters pending before the Bureau in which he is employed as counsel, attorney, or agent, or in which he may be in any w«y interested. (See Act of June 29, 1906, 84 Stat. , 622. )
C. EXTENT OF AUTHORITY DELEGATED.

The authority delegated to an attorney or agent in a poIver of attorney enumerating certain specific acts ivhich may be done will be considered limited to
those acts.
(A) EXPRESS AUTHORITY REqUIRED FOR CERTAIN ACTS.

Express authority to do the following acts must be granted and shown in the
power of attorney or such acts will be considered beyond the scope of the
agent's authority:
1. To receive hut not to indorse and collect che«lrs in settlement of any refund.
of claims or
(See section 9477 of Revised Statutes, which prohibits assignments
portions thereof, and title "Checks in payment of refunds, " paragraph XXI
herein. )

2. To delegate authority or to substitute another agent or attorney.
3. To cxe«ute consents ag«eeing to a later determination and assessment
taxes than is provi&led by statute of limitations.
4. To execute closing agreements relative to the tax liability.
D. SIGNATURE

of

OF GRANTOR.

The power of attorney should be signed as follows:
a. In the case of an individual taxpayer, by such individual.
b. In the case of any taxable year for which a joint return was made by a
husband and wife, by both husband and vvife, except that either spouse may
sign for the other if duly authorized in writing so to act.
either by all members or in the name of the
C. In the case of a partnership,
partnership by one of the partners duly authorized to act.
&l. In
the case of a corporation by an officer of the corporation having
authority to bind same and be attested by the secretary of the corporation
over the corporate seal.
1. A power of attorney granted by a corporation should state whether or
not the corporation has a seal, and the seal should be affixed to the power in
If the power of att&» ney shows
all cases where one is used by the corporation.
that the corporation has no seal, a certified copy of a resolution duly passed
by the board of directors of the corporation giving its oificers authority to sign
the same should be submitted.
2. If the officer who signs the power of attorney is also secretary, another
offi&er of the corporation, preferably the president, vice president, or treasurer,
must also sign the instrument so that tivo different individuals' signatures Ivill
appear thereon.
shall apply as in
e. In the case of an association, the same requirements
the case of a corporatiou.
f. Special cases:
If the taxpayer is
Dissolved,
I~solvent,
Deceased,
or has a similar status, the additional requirements beginning with paragraph
XV herein should be followed.
E.

CERTIFICATION

OF'

COPIES OF POWERS OF ATTORNEY
NECTION THEREIVITH.

AND

EVIDENCE FILED IN CON

The certification of copies of powers of attorney or papers or documents
filed in connection therewith must be made by a notary public, or other proper
official. who should state that he has personally compared the copy Ivith the
original and finds it to be a true and correct copy. This certification applies
to all copies of poIvers of attorney and related papers, including printed and
photostatic

copies.
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To BE FILED IN FIELD OFFICK8.

Poivers of attorriey covering income, profits, estate, and gift tax eases, also
t inson Act cases, shall be filed in the office of the internal revenue agent in
barge in which the case is under consideration,
accompanied by sufficient
authenticated copies thereof for attachment to the return for each tax year
under consideration.
Fee statements respecting contingent or partially contingent fee agreements
required to be filed by attorneys and agents under the provisions of paragraph
(y), section 2, Department Circular Nn. 230, revised, effective October 1, 1936,
as amended (see C. B. 1937—2, page 645), should be sigiied only hy the attorney
or agent and filed with the internal revenue «gent having the case under
consideration.
&

SIiBSTITUTION OF ATTORN&:YS

OR

AGENTS.

VI. Substitution of attorneys or agents may be effected only where the power
of attorney, under which the attorney or agent is acting, expressly confers
the right of substitution.
Such attorney or agent, if in good standing before
the Department, may, by a duly executed substitute poIver of attorney, substitute another or others in his stead. The Bureau reset. ves the right to refuse
recognition to a siibstituted attornev or agent where, in its opinion, such substitution will only d& lay the final adjustment of the case. Furthermore,
the
I'ureau will not ac& ept a substitute power of attorney granted by an attorney
or agent, who is acting under a substitute power of attorney from the attorney
or agent, unless specifl&i authority is granted in the principal's power of attorney
to the attorney or agent to pass on to his substitute the right of substitution.
(See also title "(.'1&ecks in payment of refunds, " paragraph X%I herein. )
NEw PGIVER oF ATTQRNEY REQUIRED WHEN

NEw 0R ADDITIoNAL

ATTGBNEYs oR

AGENT8 RETAINED.

VII. In any ease in which a power of attorney has been filed and the taxpayer

quent1y desires to authorize other or additional attorneys or agents to
repres«nt him before the Bureau with respect to the same case, a neiv power
of attorney must be filed, which shall include the names of all attorneys or
Such new power of attorney
agents who are authorized to act for such taxpayer.
shall contain a clause specifically revoking any aud all powers of attorney
pt'& viously fil&d with resp««t to the same case.
The revocation of an authority
to prosecute a matter before the Bureau shall in no case be effective, so far as
the Ihtt au is concerned, before due notice in writing has been given the Bureau,
and the filing of evidence of notification of the revocation to the attorney or
;igent whose po&vcr h:is been revoked. IVhere consideration of a matter has
b«» held in abeyanc&' iiivaiting the furnishing of evidence for )vhich a sll has
been made on an attorney or agent, failure on his part to take action thereon
within three nionths from the date on which consideration of the matter was
officer before whom the case is
sttsp«nded may be deemed by the adniinistrative
lie»ding cause for refusal tn further recognize the authority of the attorney
or agent. Such administr;itive
ofhcer shall, however, give written notice of
such refusal to the client of such attorney or agent, and shall state briefly the
reason such action has been taken.
sul&s&

&

&

I'. &'Il)k)N&&E REQUIRED To St'BsTANTIATE

1'

AcTs ALLEGED IN

( GNFERENGEs.

VIII. 'Xo reduction in taxes proposed nor increases in allowance of claims
shall be made unless the evidence upon which such acti&&n is taken is subniitted
in writing;in&1 in verific&1 form. All evidence except that of a supplementary
or inci&lental character shall be submitted over the sworn signature of the
tilxl);ivel'.
Thi s)vorn statement of fa«ts must be submitted at least five days before
the onference date except as hereinafter provided, and must meet all the issues
raised by the Bur&au which the taxpayer desires to contest. If the sworn
st&i(el&le»t of facts is not submitted
at least five days before the couference,
out specificallv the
th&»i it must be accoml&;inied 1&y a sworn statenient setti»
rcas&»is for not having complied )vith the;&-d:iy rtths
Nothing herein shall
1»eclude th& taxpiiy& r fr&»n submitting additional or supporting evideuce ivithin
u r&;isi»iiibl& time after tlii& conference.
&
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Every affidavit, agreement, brief', or statement of facts prepared or filed bV
an attorney or agent as argument or evidence in the matter of a claim or tax
matter pending before the Bureau shall have thereon a statement signed by
such attorney or agent showing whether or not he prepared such document
and whether or not the attorney or agent knows of his own knowledge that
the facts contained therein are true.
CONFERENCE

TO

BE

PREARRANGED.

IX. Conferences

vill not ordinarily
with taxpayers or their representatives
Cases in which taxpayers or their
be held without previous arrangement.
representatives can submit some unusual reason for requesting an immediate
conference without previous arrangement will be given consideration by Bureau
officials charged with the arrangement of conferences, who may, if the circumstances warrant, make an exception to the rule.
In order that the case under consideration may be closed at one conference,
ff at all possible, the requirements of paragraph VIII of this circular to the
effect that the brief subInitted in advance of conference must meet all issues
raised will be strictly enforced, and another conference will not be granted on
the same case except to meet new issues raised by the Bureau in the course
of the first conf'erence which could not have been anticipated prior to such
conference.
REcoGNITIoN

oF UNENRGLLED

EMPLoYEEs oF QUALIFIED

ATTORNEYs

oR AGENTs.

X. Unenrolled employees of enrolled attorneys or agents will not be recognized in any matter by ofiices of the Bureau except for the purpose of filing
papers or securing information as to the status of cases. Recognition for the
latter purpose will be given only when the employee presents in each case written
authority from his employer to act as the latter's substitute in obtaining the information desired regarding status and when the power of attorney of his employer
of such employee. To facilitate
in each case provides for the substitution
recognition of such employees, it is requested that the employee present at
the receipt for the power of
concerning
case
any
the time of making inquiry
attorney issued to his employer by the taxpayer in that case and the receipt
for the substitute power of attorney issued to him. (These receipts are furnished if requested when the powers of attorney are filed. )
PGWERs

GF ATTGRNEY AND ENRGLLMENT REQUIRED oF AGENTs
HANDLING MATTERS DY CoRREBPoNDENGE.

AND

ATTGRNEYS

XI. Where recognition is desired through correspondence with the Department, enrollment and power of attorney requirements must be met by attorneys
or agents even though no actual appearance is made before the Department.
If a proper power of attorney is filed authorizing only one of the following acts
by the attorney or agent, enrollment will not be required:
Authority to sign but not to prosecute any claim of the taxpayer.
Authority to inspect or receive copies of returns where Executive order or
regulations permit such action by agent.
The Commissioner reserves the right to withhold making the above exceptions
in any specific case.
If the power of attorney authorizes the attorney or agent to do one or both
of the above acts and some other act or acts, enrollment will be considered
that the agent or attorney does not expect to use all
necessary, notwithstanding
of the power conferred upon him.
SPEcIFIc AUTHORITY REQUIRED IN VINSON AcT CAsEs.
A power of attorney authorizing an attorney or agent to represent a taxpayer
before the Bureau of Internal Revenue in connection with income tax matters
will not be recognized bv the Bureau as evidence of an attorney's or agent's au
thority to act as representative for a contractor or subcontractor in connection
with excess profit liability under section 3 of the Vinson Act (48 Stat. , 503), as
amended, as applied to Yavy contracts and contracts for aircraft for the Army,
and to subcontracts made with respect to such contracts. In such cases a separate
power of attorney must be secured specifically authorizing the attorney or agent
to appear in behalf of his client.

[ ilisc.

389
LFTTKRs ARR»NG&

N&'

CONFEREE& Es To ADvIsE OF REQIIIREMENTs.

XII, I. tiers

arrangi»g c&&nfere»ces will apprise the taxpayer or his repreof the requirements as to powers of attorney, the necessity of being
enroll& d to practice before the Department,
and to whom he should apply for
enrollment, unless it is known that the addressee is aware of the requirements.
Owing to the expense involved, it will not be the practice, except in rare cases,
to incorporate the above requirements in telegrams. iVhere suificient time intervenes between the date of the telegram and the conference the telegram will
be confirmed by letter and conference requirements stated.
&

sentative

RRRCTITIDNERs

&'I&

sT CDNDucT THF&rsELI Es IN

AN

ETHIcI&L EIANNER.

XIII. Attorneys or iigents representing taxpayers before the Bureau are expected at all times to conduct themselves in an ethical manner, and will be held
strictly accountable for the withholding of knoivn material information or for
:»iy deliberately false or misleading statement.
whoever shall knowingly and willfully falsify or conceal or cover
up by any trick, scheme, or device a niarerial fact, or make or cause to be made
any false or fraudulent statenients or representations, or make or use or cause
to be made or used any false bill, receipt, voucher, roll, account, claim, certificate,
affidavit, or dep&&sitioii, knowing the same to coiilain any fraudulent or fictitious
statement or entry, in any matter withm the jurisdiction of any department or
agency of the United States or of any corporation in which the United States of
America is a stockholder shall be fined not more than $10,000 or imprisoned not
more than tcn years, or both. " (Section 80, Title 18, United States Code. )
"Any person who willfully aids or assists in, or procures, counsels, or advises
the prep;&ration or presentation under, or in connection with any matter arising
under, the internal revenue laws, of a false or fraudulent
return, affidavit,
claim, or document, shall (whether or not such falsity or fraud is with the
knowledge or consent of the person authorized or required to present such return,
affidavit, claim, or document) be guilty of a felony, and, upon conviction thereof,
be fined not moic than $10,000, or imprisoned for not more than fire years, or
both, together with the costs of prosecution. " (Section 3703(b)1 of the Internal
Itevenue Code.
For gross misconduct the Commissioner may refuse to recognize any person
as an attorney or agent in any particular case.
Attempting to influence the co&id»et of any official or employee of the Bureau
in any case or other proceeding pending before the 1&ureau by the use of threats,
false accusations, duress, or by the offer of any special inducement or promise
of advantag&, or by the bestowing of gifts or favors upon officials or employees
before whom an attorney or agent is appearing, is considered grounds for disbarment from practice before tl&e Treasury Department.
"iyhoevei shall promise, offer, or give, or cause or procure to be promised,
oifered, or giv& n, any money or other thing of value, or shall make or ten&lier any
contract, undert'&king, obligation, grat&ri1y, or security for the payment of n&oney,
oi for the delivery or coriveyance of anything of value, to anv ofhcer of the
United States, or to any person acting for or on behalf of the United States in
* ¹ *, Ivith intent to infiuence his decision or action on
any officir&I function,
any qu& stion, nistter, cans&, or proceeding which mav at any time be pending,
or &vhich may liy I iw be brought before him in his official capacity, or in his
place of trust or profit, or with intent to infiuence him io commit or aid in comrriitting, or to collude in, or allow, ;&r&y fraud, or make opportunity for the commission of a»y fraud, on the United States, or to induce him to do or omit
to &1&i aiiy act in violation of his la&vful duty, shall be fined not more than three
times the amount of money or value of the thing so oifered, promised, given, made,
or tendered, or caused or procured to be so offered, promised, given, made, or
tendered, and imprisoned not more than three years. " (Section Sl, Title 18,
Un i ted States 'ode. )
&

I':Fi E& T oF PREvioUs CDNNEcTION

iVITH THE UNITED STsTEs GovERNMENT.

XIV No enrolled pers&in or other person authorized to appear before the
Treasury D& partment &vithout enrollment shall represent a claim;int before
thc 'i'reasury Department in any matter to vvhich such person, as officer or
eniployee of the United States, gave personal consideration or as to the facts
of which he gained knowledge while in the Government service.
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No former officer, clerk, or employee of the Treasury Department shall act
as attorney or agent, or as the employee of au attorney or agent, within two
years after the termination of such Treasury employment, in any matter pending
in such Department during the period of his employment therein, unless he shall
first obtain the writ ten consent thereto of the Secretary of the Treasury or his
duly authorized
representative.
This consent will not be granted unless it
appears (1) that the applicant wIS not, during the period of two years immediately preceding the date of application, employed in the particular departmental or field section in which was pending the matter to handle which
consent is sought, provided that this requi'ement shall not apply to persons
employed in an administrative
capacity such as head of a unit, division, or
section, or employed as a reviewer or conferee or in an advisory capa«ity, and
(2) that employment as an agent or attorney is not prohibited by title 5, section
99, United States Code, or other law, or by the regulations of the Treasury
Department.
Such applicant shall be required to file an affidavit to the effe«t
that he gave no personal consideration to such matter and had no knowledg«
of the facts involved in such matter while he was employed in the Department,
and that he is not now associated with, and Ivill not be associated with, any
former employee who has gained knowledge of the case while employed by the
Treasury Department, and that his employment is not prohibited by title 5,
section 99, United States Code, or other law, or by the regulations of the
Treasury Department.
The statements contain«d in such affidavit shall not
be suffi«ient if disproved by an examination of the files and records pertaining
to the case. Applications for consent should be directed to the Committee on
Practice on Form 901 and should state the former connection with the Department of the applicant and identify the matter in which the applicant desires
to appear. The applicant shall be promptly advised as to his privilege to
appear in the particular matter, and this notice shall be filed by him in the
record of the ease.
Nor shall any enrolled person knowingly (1) assist a person who has been
employed by a client to represent him before the Treasury Department in connection with any matter to which such person gave personal consideration
or as to the facts of which such person gained personal knowledge while in the
Government service, or (2) accept assistance from any such person in connection with any such matter, or (9) share fees with any such person in
connection with any such matter.
INsTRUcTIDNs FoR ExEcUTIDN oF PowER oF ATToRNEY IN SPEcIAL CAsES WHIOH
MUST BE 'IIET IN ADDITIDN To GENERAL REqUIREMENTS.

—

A power of attorney to act with respect to matXV. Dissolved partner8hip.
ters involving the affairs of a dissolved partnership must be signed by all of the
former partners.
In case some of the partners are dead, their legal representatives must sign in their stead. (See paragraph XVIII. ) If, hovvever, under
the laws of the particular State, the surviving partners at the time of the execution of the power of attoruey have exclusive right to the control and possession of the firm's assets for the purpose of winding up its affairs, their signatures alone will be sufficient. If only the surviving partners sign the power of
attorney, a copy of the pertinent provisions of the State law under Ivhich they
claim authority, exclusive of the legal representatives of the decea. ed partners,
should be noted and citation given thereto.
XVI. Dissolved corporation. If a liquidating trustee, nr trustee under dissolution, has been appointed, or if a trustee derives authoritv under a statute
of the State in which the corporation was organized, the power of attorney
lf there is more than one trustee, a]1
should be executed by such trustee.
must join unless it is established that less than all have authority to act in
the premises.
The power of attorney must be accompanied by a copy of the
instrument under which the trustee derives his authority, properly authenticated, or if the authority is derived under a State statute, the statute should
be cited and quoted, and an affidavit by a third party, setting forth the facts
required by the statute as a precedent to the vesting of the authority in said
It must also appear in the case of anr trustee that
trustee must be furnished.
If there is Do trustee, then a power
his authority has not been terminated.
of' attorney executed before a notary public by a sufficient number of individuals to make up a representation
of a majority in the voting stock of the
corporation at the date of dissolution will be accepted for purposes of conference
and correspondence relating to the tax liability in the particular case. Such in-

—
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strument must show the total number of outstanding shares of voting stock at
the date of dissolution and the number held bv each signatory to the power of
attorney.
The instru&nent must;&iso contain positive averments as to the
nonexistence of any trust«, and the date of dissolution lnust appear.
XVII. Insol& mt faupayer. 4 certificate from the court having jurisdiction
over the insolvent should be furnished showing the appointment and qualification of the trustee or receiver, and it should appear that the authoritr has not
terminated.
In cases peiiding before a district court of the I-nired States
an authenticated copy of the or&ler approving the boud of the trustee will meet
this requirement.
If an attorney has been appointed under authority of court
for the trustee or receiver, a copy of the court order appointing such attorney
(where he is to represent the trustee) should be furni:hed.
If no attorney has
h«ii appointed, the trustee or ieceiver should execute the power of attorney,
the acknowledgment or witnessing thereof to be the same as in the case of an
individual, and the above-described evidence showing the appointment
of the
trustee or ieceiver furnished thereivith.
If the trustee or receiver does not
wish to appoint an attorney, he will be recognized upon establishing his authority
in the manner above described.
XVIII. Deceased tazpay&r. The executor or administrator should execute
the power of attorney, which must be accompanied by a short-form certificate
(or authenticated copies of letters testamentary or letters of administration)
sh&&wing that his authority is in full force and effect at the time such evidence
will be recognized in his own
The executor or administrator
is submitted.
right if he does not wish to appoint au attorney or agent, upon submission of
is
the above-described court certificate, and such executor or administrator
not required to be enrolled to practice. In the event that the executor has
been discharged and a trustee under the will is acting, the power of attorney
must co&ac from the trustee, and evideiice of the discharge of the executor
and of the appointment of the trustee must be submitted with the power of
In such cases, where the executor is discharged and the estate is
attorney.
distributed to the residuary legatees, the power of attorney must come from
the residuary legatee or legate& s, and be accompanied by a stateinent from
the court certifying to the discharge of the executor and naming the residuary
In the
legatees and indicating the proper share to which each is entitled.
event that the decedent died intestate and the administrator had been discharged
or none was ever app&&inted, the power of attorney must come from the distributecs an(1 be accoinpanied by evidence of the discharge of the administrator,
if one had been appointed, and affidavits and such other evider&ce as can be
adduced tending to show the relationship to the deceased of the signatories
to the power of attorney and the right of each of them to the respective shares
claimed under the law of the domicile of the deceased.
XIX, Ouardia»s and other fiduciaries appoi»ted by a court of record. The
power of attorney should be executed by the fiduciary and must be accoinpanied by a court certificate or court order showing that such fiduciary has
has not been terminated.
been appointed and that his appointment
XX. Trustee u&idr&' deed, drciar»tio», rtr. Powers of attorney must be exeevidence of the
cuted by the trustee aud be accompanied bv documentary
authority of the trustee to act. Such evidence may be either a copy of the
trust instrument, properly certified, or a certified copy of extracts from the
trust instrunient, showinga. Date of instrument.
b. That it is or is not of record in any court.
c. The beneficiaries.
of the trustee, the authority granted, and such other
d, The appointment
as may be necessary to show that such authority extends to
information
Irederal tax matters.
e. That the trust has not been terminated, and that the trustee appointed
thereby is still acting.
Self-serving affidavits by the trustee in this connection are not acceptable.
In the event that the trustee appointed iu the original trust instrument is no
longer acting and has been replaced by another trustee, documentarv evidence
In c;ises wh&re
of the appointnient of the new trustee must be subniitted.
tliere are mor& than one trustee appointed, all must join, unless ii. is shoivn
that 1&'ss tlnin all have iuthority to act,
XXI, ('i«&ks i» pay»«ni of refunds. The Bure;iu is not bound to deliver
taxes, penaltics, ol' interest
aiiy check in payment of refund of internal-revenue

—

—

—
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to a representative of any taxpayer acting under authority evidenced by a
power of attorney.
However, it will be the general policy of the Bureau to mail
such checks in care of an enrolled attorney or agent who has filed power of
attorney from the principal, specifically authorizing him to receive but not
to indorse such check, provided that such power of attorney shall have been
filed in sufficient time for the section or division preparing the certificate of
overassessment to show thereon the mailing address as "care of" the attorney
or agent. Where an attorney or agent has more than one address, request
to mail the check to another address than is shown in the power of attornev
will not be granted unless the address shown in the power of attorney is no
longer that of the attorney or agent. In the event that a power of attorney
is filed specifically authorizing more than one attorney or agent to receive
checks on the taxpayer's behalf, and such attorneys or agents have different
addresses, the Bureau will not mail the check in care of any of the attorneys
or agents named iri the power of attorney but will mail the check direct to
the taxpayer, unless a statement is furnished, signed by all of the attorneys
or agents named in the power of attorney, requesting that the check be mailed
in care of one of their number.
Furthermore, it will be the policy of the
Bureau not to mail checks in payment of refunds to an attorney or agent
who holds authority to receive such check by reason of a substitute power of
attorney obtained from the attorney or agent designated by the taxpayer.
Where there is a contest between members of a dissolved firm or between
two or more attorneys or agents acting under the same power of attorney as
to which one is entitled to prosecute a matter pending before the Bureau or
to receive a draft, warrant, or check, the client only shall thereafter be recognized, unless the members or survivors of the dissolved firm, or the contesting
attorneys or agents, file an agreement signed by all designating which of them
shall be entitled to prosecute such matter or to receive the said draft, warrant,
or check. In no case shall the delivery of a final draft, warrant, or check
to the client be delayed more than 60 days by reason of failure to file such
Deliveries of all checks in payment of refunds wili be made by
agreement.
or through the office of the collector to whom the tax was paid.
REQUIBEMENTS APPLIcABLE To FIELD OEPIcKs.

XXII. The

foregoing conference and practice requirements
in the Internal Revenue Service.
GUT

T.

apply to all offices

HELvEBII o, Commissioner.
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LEGISLATION.
1942—8—10999
H. R. 5N&5.

PUBLIC LAW 419, SEVEXTY-Sl VI'. XTH CONGRESS [CHAPTER
24, SL'«'&XL& SESSI& &X ],

An Act to set aside certain lands in Oklahoma

for the CheyenneArapaho Tribes of Indians; and to carry out certain obligations to
certain enrolled Indians under tribal agreement.

Be it enacted by the Senate and House of Representatives of the
United h'tates of Ame&icain Congress assembled,
'&'Ec. 2, That any person duly enrolled as a member of an Indian
tribe who received in pursua»ce of a tribal treaty or agreement
with the United States an allotment of land which, by the terms of
said treaty or;i«reement was exempted from taxation, restricted
against alienation, or ivhich by the terms of any Act of Congress
iv;is c&»&tinued under the supen. ision of the United States during~ the
minority of such allottee, and from ivhich land the restrictions have
or hiive not been removed, and any such enrolled member of an
In&li;in tribe having restricte&1 money in the custody and control of
the United States, prior to April 26, 1931& and ivho v;as required or
pe&mitted to pay any Fedcr;il i»conic tax on such lands or on the
rents, royalties, or other gains arising from such lands during such
restricted or tax-exempt period or on income from such restricted
funds while in the custody or control of the United States, or on
income from any allotment during the minority of the allotte&, or
any such person ivho has been erroneously or illegally taxed by
re;&son of not having claimed or received the benefit of~any deductions
or x&.mptions permitte&1 by law, and who would be entitled under
this or previous Acts or rulings of the Treasury Department in
similar I»dian &a«es to a refund of the taxes s&& ille«ally or erroneously collected, but for the fact that he failed to file a claim for such
refund within the time prescribed by law, shall be allowed two yeai s
after the approv:il of this Act within wl1ich to file such claii», and
if oth&r1vise entitle&1 thereto he may recov&» such taxes in the same
manner and to the same extent as if such cl;iims for refund ha&1 been
theretofore duly filed as require&1 by law, it not bei»g the policy of
the Government to invoke or plead;i statute of limitations to escape
the obligations of agreement solenmly e»tered into with its Indian
w:» ds, or prior to April 26, 1931, to ex&i& t for its oiv» iise and benefit
an income tax from them while their property continued under the
supervision of tlie U»ite&1 St:ites and/or duri»g the minority of any
s«& li all&&it& c: Provid&d, houever, That in the case of tl&e death of a
me»il&er of an Indian tribe his heirs ivho succeeded to his allotment
of lalids be permitted t&& file chiims a»d recov&'r refunds in the same
m;inner as duly enrolled member of an Indi:in ti ibe: Pro&&ided
f»& th& r, That in the cas& of the cleath of a»y e»r&&11&d me»il&cr of an
Iii&li;in tribe any such illegal taxes pai&1 by him or on his account
may in like manlier be claiiiied a»&1 recovered 1&y tlie person or persons
i&ho would have received such »1ot&e&, had it co»stituted a part of
his est;ite;it tli& tii»e of his death.
&
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That all Acts and parts of Acts in conflict herewith are modified
for the purpose, and only for the purpose, of carrying into effect
the provisions hereof.
Approved, January 29, 1942.
1942-10-11016
H. L RES, 267. PUBLIC LAW 486, SEVENTY-SEVENTH CONGRESS, SECOND
SESSION [CPIAPTER 41].

Joint Resolution to amend section 124 of the Internal Reveuue
Code to simplify the procedure in connection with amortization of

certain facilities.

Resolvedby the Senate and House of Representatil es of the United
Statr s of Imericain Congress assembled, That, effective as of October
8, 1940, section 124(i), as amended, of the Internal Revenue Code,
is hereby repealed.
Approved, February 6, 1942.

.

1942-16-11064
H. R. 6446.

PIiBI.IC

LA%V NO. 49D, SEVENTY-SEVI"NTH CONGRESS
[CHAPTER 166 SE( OND SESSIONS

An Act To provide for continuing payment of pay and allowances
of personnel of the Army, Navy, Marine Corps, and Coast Guard,
including the retired and Reserve components thereof. ; the Coast
and Geodetic Survey and the Public EIcalth Service, and ivilian
employees of the executive departments, independent establishments,
and agencies, during periods of absence from post of duty, and for
other purposes.
&

Be it enacted by the Senate and House of Representatives
United States of Americain Congress assembled,

of the

SEc. 13. Notwithstanding
any other provision of law, in the case
of any taxable year beginning after December 31, 1940, no Federal
income-tax return of, or payme~nt of any Federal income tax by(a) any individual in the military or naval forces of the
United States, or
(b) any civilian oifice or employee of any clepartment
who, at the time any such return or payment would otherwise become
due, is a prisoner of war or is otherwise detained by any foreign
government with which the United States is at hvar, or
(c) any individual in the military or naval forces of the
United States serving on sea duty or outside the continental
United States at the time any' such return or payment would
otherwise become due,
shall become due until one of the following

dates, whichever

is the

earliest:

(1) the fifteenth day of the third month following the
month in which he ceases (except by reason of death or
to be a prisoner of war, or to be detained
incompetency)
with which the l nited States
by any foreign government
is at war, or to be a member of the military or naval forces

of the I nited States serving on sea duty or outside the continental United States, as the case mai' be, unless prior to
the expiiation of such fifteenth day he again is a prisoner of
vvar„or is detained by any foreign government with which
the U»ited States is at. war, or is a member of the military
or naval forces of the United States sei ving on sea duty
or outside the continental Unite&1 States;
(2) the fi fteenth day of the thir&1 month following the
month in which the present vvar with Germany, Italy, and
Japan is terminated, as proclaimed by the President; or
(3) the fifteenth day of the third month following the
month in which an executor, administrator,
or conservator
of the estate of the taxpayer is appointed.
Such due date is prescribed subject to the power of the Commissioner of Internal Revenue to extend the time for filing such return
or paying such tax, as in other cases, and to assess and collect the
tax as provided in sections 146, 273, and 274 of the Internal Revenue
Code in cases in which such assessment or collection is jeopardized
and in cases of bankruptcy or receivership.
For the purpose of this
section, the term "continental United States" means the States and
the District of Columbia, and the terms "individual" or "member"
of the military or naval forces of the United States means any person
in the Army of the United States, the United States Xavy, the
Mari»e Corps. the Army or Yavy 'Nurse Corps (female), the Coast
Guard, the Coast and Geodetic Survey, or the Public Health Service.
SEc. 14. The provisions of this Act, applicable to persons in the
hands of an enemy, shall also apply to any person beleaguered or
besieged by enemy for& cs.
Approved, March 7, 1942.
1942—16-11065
H, R. 6531. PUBLIC LAW 497, SI'. VENTY-SEVENTH CONGRESS [CHAI TER
180, SECOND SESSION].
An Act To suspend the effectivenes during the existing national
emergency of tariff duties on scrap iron, scrap steel, and nonferrousmetal scrap.

Be it enacted by the Senate and House of Representatives of the
of America in Congress assembled, That no duties or

U»i ted States

import taxes shall be levied, collected, or payable under the Tariff
Act of 1930, as amended, or under section 3425 of the Internal Revenue Co&le, with respect to scrap iron, scrap steel, as defined in paragraph 301 of the Tarifi' Act of 1930 (U. S. C., title 19, sec. 1001, par.
301), rehiyi»o and rerolling rails, or nonferrous-metal scrap entered
for «»isiii .ption or withdrawn from warehouse for consumption during tile p i in&1 beginning with the day following the date of enactment of I nis A& t i»d eiiding with the termination of the unlimited
national emergency pr«claimed by the President on May 27. 1941.
Approved, March 13, 1942.
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1942-16-11066
H. R. 6543. PUBLIC LAW 508, SEVENTY-SEVENTH CONGRESS [CHAPTER
200, SECOND SESSION].
An Act To amend certain provisions of the Internal Revenue Code
relating to the production of alcohol.

Be it enaoted by the Senate and Home of Eepresentatives of the
United States of America in Congress assembled, That section 2883 of
the Internal Revenue Code (relating to transfer of spirits at registered
distilleries) is amended by adding at the end thereof the following:
(d) Under regulations to be prescribed by the Commissioner and approved

by the Secretary, distilled spirits of any proof may be removed in approved
containers, including pipe lines, from any registered distillery (including registered fruit distilleries) or internal revenue bonded warehouse to any other
registered distillery (including registered fruit distilleries) or internal revenue
bonded warehouse for redistillation and removal as provided in
Provided,
That in case of removals of distilled spirits to any registered distillery (including registered fruit distilleries) for redistillation, the receiving distiller shall
undertake to assume liability for the payment of the tax on the spirits from
the time they leave the warehouse or distillery, as the case may be: Provided
further, That any such spirits of one hundred and sixty degrees of proof or
greater may be removed without redistillation from any internal revenue bonded
warehouse as provided in
Provided further, That such spirits may be stored
in tanks in any internal revenue bonded warehouse: Provided furtf&er, That
taxes on distilled spirits removed under the provisions of this paragraph, either
before or after redistillation, if such distilled spirits or any portion thereof
are lost shall be remitted or refunded in the same manner and under the same
conditions as the tax on alcohol would be remitted or refunded under the
provisions of section 3113 of the Internal Revenue Code: And provided further,
That sections 2830 and 2870 shall not apply to the production and removal,
and such sections and sectious 2800(a) (5) and 3250(f) (1) shall not apply to
the redistillation and removal, of such spirits.
(e) TRANsFER oF SPIRITs FoR REDIsTILLATIDN. Under regulations to be prescribed by the Commissioner and approved by the Secretary, and subject to the
provisions of part II of subchapter C of this chapter, spirits of any proof may,
without payment of tax and in bond, be removed in approved containers, including pipe lines, from registered distilleries (including registered fruit distilleries) and internal revenue bonded warehouses to industrial alcohol bonded warehouses and industrial alcohol plants for redistillation and removal for any taxfree purpose, or upon payment of tax for any purpose, authorized by said part
II of subchapter C of this chapter: Provided, That when the spirits are so
withdrawn, the tax liability of the producing distiller and the internal revenue
and the liens on the premises of the produ& ing distiller
bonded warehouseman,
shall cease, and the tax shall be the liability of, and the liens shall be transferred to the warehouse or plant of, the industrial alcohol bonded warehouseman or proprietor of the industrial alcohol plant to whom the spirits are
transferred: And provided further, That any such spirits of one hundred and
sixtv degrees of proof or greater, so removed and stored in any alcohol bonded
warehouse, may be removed from such warehouse without redistillation for any
tax-free purpose, or upon payment of tax for any purpose, so authorized: Aud
provided f«ether, That sections 2836 an&1 2870 shall not apply to the production
This subsection and
or removal of spirits of any proof for such redistillation.
subsection (d) shall cease to be in effect upon the terminatiou of the unlimited
national emergency proclaimed by the President on May 27, 1941.

(c):

(c):

—

Approved, March 27, 1942.

397

[Misc.

1942-16—11067
H. R. 6601. PUBLIC LAW 510, SEVENTY-SEVENTH CONGRESS [('HAE'TER
205, SE('ONI& Si)SSION].

An

A&

t

To increase the debt limit of the United States, to further
S& cond Liberty Bon(l Act, and for other purposes.

ainend the

Be it enacted by the Senate and House of Representati~ee of the
United States of Arneriea in Con(lreae a88embled, That this Act may
be cited as the Public Debt Act of 1942.
S&ic. 2. Section 21 of' the Second Liberty Bond Act, as amended, is
further a&»ended to read as follows:
Sx&. 21. The face amount of obligations issued under the authority of this
Act shall not exceed in the aggregate $125,000,000, 000 outstanding at any one time.

Szc. 3. Section 20 of the Second Liberty Bond Act, as amended, is
further amended to read as follows:
Sro. 20. (a) Any obligations authorized by sections 1, , and 18 of this Act,
&,

may be issued on an interest-bearing
basis, on a discount basis, or on a combination interest-bearing
and discount basis, at such price or prices and with
interest computed in such manner and payable at such time or times as the
Secretary of the Treasury may prescribe;:ind any such obligations may be
&&ffered for sale on a competitiv&& or other basis under such regulations
and upon
such terms and conditions as the Se«retary of the Treasurv may prescribe;
;ind his decision with respect to any such issne shall be final.
(b) Any obligations authorized by ihis Act and redeemable upon demand of
rhe owner or holder may, umler such regulations and upon such terms and
conditions as the Con&missioner of Internal Revenue with the approval of the
Secretary of the Treasury mnv prescribe, be receivable by the United States in
payment of any taxes imp&&a& 0 by the United St ites.
(c) Any obligations authorized by this Act may, under such regulations and
upon su«h ter&ns as the Secretary of the '1'r«;sury m&iy pres«i ibe, be issued in
exchange for any ol&ligati&»is of any ag&u&y or instrumentality
of the United
States whi&h are uiicondiiinnally gu&&rant«e&1 both as tu principal and interest by
United
States,
or
before
ih&
ir
the
at
maturity.

SEo. 4. Section 19 of the Second Liberty Bond Act, as amended, is
further amended to r'ead as follows:
Sxo. 10. Any obligations auih&&rized l&y this Act m&iy be issued for the purchase,
iedemption, or refunding, at or l&ef&»'& inaturity, of any outstanding bonds, not(s,
«ertificates of indek&te&iness, Treasury bills, or savings certificates of the United
States, and any money receiv«I froni the sale of such obligations or any other
money in the general fund of the Treasury may, under such rules, re@&)ations,
terms, and con&litioris;&s the Secreta&'y of the Treasury may prescribe, be used
for snch purchase, redmription, or refunding,

Src. 5. The authority of the Postmaster General contained in section 6 of the Act of June 25, 1910, as an&ende(l (U. S. C., 1940 edition,
title 39, sec. 756), and section 22(c) of the So& ond Liberty Bond Act.
as amended, to pr& l&are and issue post;il-savings cards an&1 postalsavi»gs stamps shall terminate on such date as stamps issue&i by the
Secret. ary of the Treasury pursuant, to the authority contai»ed in
scc(ion 22(c) of the Second Libertv Bond Act, as amended, are made
;&vailabl& foi sale to the public; and, as soon as practicable there:ifter, tli& Board of Trustees of the Postal Savings Systeni shall pay
io tli& Secretary of the Treasuri a sum equal t&& tl&e re&lemption value
of all postal-savings st;unps out. t;&»din«, and after such l&ayn&ent 1&as
been i»ade the obligation to roil«em such slamps shall ceas« to be a
li:&l&Ili(y of the Bo;&r(l of Trusio&s of tl&c Postal Saving. System but
shall «&institute a l&ublic debt obli&&ation of the United S«&tee.

Misc. ]

SEc. 6. Section 4 of the Public Debt Act of 1941 (Public. Numbered 7, Seventy-seventh Congress, first session), is hereby anlended
to read as follows:
Src. 4. (a) Interest upon obligations, and dividends, earnings, or other income

from shares, certificates, stock, or other evidences of ownership, and gain from
the sale or other disposition of such obligations and evidences of ownership
issued on or after the effective date of the Public Debt Act of 1942 by the United
States or any agency or instrumentality thereof shall not have any exemption, as
such, and loss from the sale or other disposition of such obligations or evidences
of ownership shall not have any special treatment, as such, under Federal tax
Acts now or hereafter enacted; except that any such obligations which the
United States Maritime Commissiou or the Federal Housing Administration
had, prior to March 1, 1941, contracted to issue at a future date, shall when
issued bear such tax-exemption privileges as were, at the time of such contract,
provided in the law authorizing their issuance. For the purposes of this sub, ection a Territory, a possession of the United States, and the District of
Columbia, and any political subdivision thereof, and any agency or instrumentality
of any one or more of the foregoing, shall not be considered as an agency
or instrumentality of the United States.
(b) The provisions of this section shall, with respect to such obligations and
evidences of ownership, be considered as amendatory of and supplementary
to
the respective Acts or parts of Acts authorizing the issuance of such obligations
and evidences of ownership, as a(nendcd and supplemented.
(c) Nothing contained herein shall be construed to amend or repeal sections
114 and 115 of the Revenue Act of 1941.

Approved, March 28, 1942.

1942-17-11072
H. R. 6273. PUBI.Ic LAB 519, sEvENTY-sEvENTH

cONGREss [cHAPTER

226, SE( OND SESSIOiV].
Au Act To amend the provisions of the Internal Revenue Code by
setting new maximum limits on allowances for losses of distilled
spirits by leakage or evaporation while in internal revenue bonded
warehouses, and for other purposes.

Be it enacted by the 8enafe and Home of Representatives of fhe
United 8tafes of America in Congress assembled, That section 2901
of the Internal Revenue Code, as amended, is amended to read as
follows:

SEC. 2901. LOSS ALLO%VAN('. ES.

—

(a) LRAKArE oR EvApoRATIoN. (1) Any distilled spirits on deposit iu any
internal revenue bonded warehouse on the date this amendatory subsection
takes effect, or thereafter deposited in any internal revenue bonded warehouse,
may, at the time of withdrawal of the spirits from such warehouse, upon the
filing of an application for the regauge of such spirits, giving a description of the
package containing the spirits, be regauged by a storekeeper-gauger
who shall
place upon such package such marks and brands as the Commissioner, with the
approval of the Secretary, shall by regulations prescribe. If upon such regauging
it shall appear there has been a loss by leakage or evaporation of distilled spirits
from any cask or package, without the fault or negligence of the distiller or
taxes shall be collected only on the quantity of distilled spirits
warehouseman,
contained in such cask or package at the time of such withdrasval.
The allowance which shall be made for such loss of spirits shall not exceed—
1I/z proof gallons for 2 months or part thereof;
2(/z gallons for more than 2 months and not more than 4 months;
3 gallons for more than 4 months and not more than 6 months;
3(/z gallons for more than 6 months and not more than 8 months;
4 gallons for more than 8 months and not more than 10 months;
4I/z gallons for more than 10 months and not more than 12 months;
5 gallons for more than 12 months and not more than 14 months;
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5»/ ga)iona for more than 14 months and not more than 16 months;
6 gallons for more than 16 months and not more thau 18 month. :
6&/~ gallons for more than 18 months and not more than "1 months;
7 gallons for more than '1 months and not more than 24 months;
7'/u gallons for more than 24 months and not more than 27 months;
8 gallons for more than 27 months and not more than 30 months;
8&/z gallons for more than 30 months and not more than 33 months;
9 gallons for &nore than 33 months and not ruore than 36 months;
9&/z gallons for more than 36 months and not more than 39 months;
10 gallons for more than 39 months and not more than 42 mon&hs;
10&/q gallons for more than 42 months and not m&&re than 4 months;
11 gallons for more than 45 months and not more than 48 months;
11&/~ gallons for more than 48 months and not ruore than 51 months;
12 gallons for more than 51 &nonths aud not more than 54 months;
12&/q gallons for more than 54 months and not more than 57 months;
13 gallons for more than, &7 months and not more than 60 months;
13&/z gallons for more than 60 months and not more than 63 months;
&

14 gallons for more than 63 months and not more than 66 months;
14'/s gallons for more thau 66 months and not more than 69 months;
15 gallons for more than 69 months and not more than 7" months;
15~/z gallons for more than 72 months and not more than 7, months;
1C& gallons for more than 7, months
and not more than 78 months;
16&/e gallons for &nore than 78 months and not more than 81 mouths;
17 gallons for more than 81 months and not more than 84 months;
17&/z gallons for more than 84 months and uot more than 90 months;
18 gallons for &nore than 90 months from the &late of original gauge as to
f&uit br;&ndy, or original entry as to all other spirits; and no further allowance shall be made for loss by leakage or evaporation.
The foregoing allowance shall not apply to distilled spirits which on July
26, 1936, were eight years of age, or older, and which on that date were in
bonded warehouses.
The foregoing a)lo&v;&nce for loss shall apply only to casks or packages
of a capacity of forty or more &vine-gal)ons, and the allowance for loss on
c;&sks or pack;&ges of less cap:&city than forty gallons shall not exceed
one-ba)f thc amount a)lo&ved ou said forty-gallon casks or packages; but
no allowance shall be made on casl&s or packages of less capacity tl&an
The proof of such distilled spirits shall not iu any case
twenty gallons.
be comput«1 at the time of &vithd&'awa) at less than 100 per centum.
(b) Loss. The C&&mmissioner of Internal Revenue may, under regulations
)»'& s& ribed l&y him and approved
to
by the secreta& y of the Toe«su& y, abate
any intern;&1-revenue &axes accruing on distilled spirits if he shafi ti&«1 that—
(1) The distilled spirits were not stolen or intentionally de. troyed but
were lost, oih& &&vise than by leakage or ev'&poration, while on the pre&uises
of aregistered distill& rv, &)uring or after production and prior to deposit
in an internal &cv& uue bonded w, &rehous&c
(2) The distilled spirits &vcr& not stolen or intentionally destroyed but
were los(. , otherwise than by leakage or. evaporation, while heing ira»sthe san&e inte&u&al r& venue bonded
ferred between buildings constituti»
&'arrier f ron& the
&varehouse or while heing transferred
by a commun
premis&s of a registered distillc&y to an internal r&venue bonded warehouse
~
transferred by
oif su& b registered distille&'y l&remises, or &vhile bein
co»&mon carrier bet&veen internal revenue bonded wa&chouses.
(3) The distilled spirits &vc&e not stolen or intentionally destroved but
th;&n by I&':&)&age or eval&oration,
while the s&&n&& rew& r& lost, oth&'. rwise
m»iued in an internal revenue bo»ded &va&'chouse and su& h loss is not
a)lo&v»b)e under subsection (a) hereof.
(4) The distilled . pirits &vere &vitl«lrawn for use in the fortification of
sweet &via& s;&nd &v& r& not stolen or intentionally d&'strovcd but were lost,
otherwise I. han by leak &gc or evaporation, prior to such use while being
tra»sferred to, or while stored in, the fortifying room ou the bonded winery
premises.
distillc&l spirits we& c lost b& &h& ft from the premises of a
&, &) The
r&gisiered distille&'v, or &ville l&eiug tran. f& rred beiwceu buildin s, constituting the s;&me internal reve»ue bonded &v&rehouse, or while 1&eiug
transferred bv «&mmou c»rrier to nn internal re&e»ue bonded vvarcl«&use
off s&&ch r& is&crud &listilb ry premise. , or while being tr;&nsf& rrc&l by a
coma&ou carrier bet&v& cn int&'mal r&'v&'»ue bonded w»&'ehouses,
aud that
&

&

—

i&&
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such loss did not occur as the result of connivance, collusion, fraud, or
negligence on the part of the distiller, owner, consignor, consignee, bailee,
or carrier, or the employees of any of them.
(fi) The distilled spirits were lost by theft from an internal revenue
bonded warehouse, and that such loss did not occur as the result of connivance, collusion, fraud, or negligence on the part of the distiller, owner,
or warehouseman, or the employees of any of them.
(7) The distilled spirits were withdrawn for use in the fortification of
sweet wines and were lost by theft prior to such use while being transferred to, or while stored in, the fortifying room on the bonded winery
premises, and that such loss did not occur as the result of connivance,
collusion, fraud, or negligence on the part of the distiller, owner, consignor, consignee, bailee, or carrier, or the employees of any of them.
(8) The distilled spirits were unfit for use for beverage purposes and
were voluntarily
destroyed by the distiller, the warehouseman,
or the
proprietor of the bonded winery premises, pursuant to the written permission of the Commissioner in each case and under regulations which the
Commissioner, with the approval of the Secretary, is hereby authorized to
promulgs. te.
(c) REFUNn oF TAx. When in any case to which subsection (a) or (b)
applies, the tax is paid subsequent to the loss or destruction, as the case may
be, of the spirits, the Commissioner may, under regulations prescribed by him
with the approval of the Secretary, refund such tax.
(d) INsURANcE CovERAGE. The abatement or refund of taxes provided for
by subsections (b) and (c) shall only be allowed to the extent that the claimant is not indemnified against or recompensed for such loss.
(e) TRANsFER oF DUmEs. For transfer of powers and duties of Commissioner and his agents, see section 8170.

—

—

—

Szc. 2. Section 2901 (a), (b), (c), and (d), as amended by this
Act, shall apply to any claim for taxes which may accrue after the
date of enactment of this Act. Claims for taxes or tax penalties that
accrued on or before the date of enactment of this Act shall be
subject, to section 2901 of the Internal Revenue Code as it existed
prior to its amendment by this Act. Nothing in section 2901, as
hereby

amended,

shall be construed

restricting the provisions of part
the Internal Revenue Code.
Approved, April 8, 1942.

as in any manner limiting or
subchapter C, clrapter 26, of

II,
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COMMITTEE REPORTS.
1942-10-11014
AMENDING

SECTION 124 OF THE INTERNAL REVENUE CODE.

[Eouse of Representatives

Report No. 1585, Seventy-seventh

Congress,

Second Session.

]

[January 14, 1942.]
Mr. Doughton, from the Committee on Ways and Means, submitted the follow[to accompany H. J. Res. 257]:
The Committee on IVays and M& ans, to whom was referred the joint resolution
(H. J, Iti s. 257) to amend section 124 of the Internal Revemie Code by repealing
subsection (i) thereof as of October 0, 1940 (the date of the passage of the Second
Revenue Act of 1940, in which the section was originally contained) having had
the same under consideration, report favorably thereon and recommend that the
joint resolution do pass.
Representatives of the Treasury Department, War Department, Navy Department, Reconstruction Finance Corporation, and Office of Yroduction Management
appeared before the &.ommittee and urged the speedy enactment of this legislati&&n.
It was pointed out that all the various agencies concerned with the administration of the section had agreed that the proposed legislation should be
enacted.
The purposes of the proposed legislation are to remove from the prescribed procedure for efTecti»g the amortization of war facilities, the requirement as a condition to amortization, the issuing of certain certificates referred to in subsection
(i) of section 124 of the Internal Revenue Code. It is believed that this change in
i.he procedure will greatly aid in the prosecution
of the war by making more
effective the amoi tization plan of 1940.
Section 124 of the I»ternal Revenue Code was enacted in October, 1940, to
enc&&»rage the use of pi ivate funds in the rearm»me»t effort then getting under
way. In general it provides that any manufacturer may, in computing its net
income for tax purposes, take annual deduction of 20 per cent of the costs of
the facilities &re&fed or acquired after, Tune 10, 1940, in lien &&f the depreciation
ded»ction otherwise allowed by law, if the facilities are certified to the Commissioner of Internal Revenue by the Secretary of War or the Secretary of the
N;ivy as necessary in the interest of national defense. ' Subsection
(i) as
am& nded provides that in else the Government
reimburses the manufiicturer in
wh&&le or in part for the facilities, no amortization
deduction shall he allowed
miless there is a certificate issued to the Commissioner of Internal Rcv&nue t&i
the effect that the interest of the Government in the futur. e use and disposition of
su& h far ilties is adeqrrafely
protected. In order to dispose of the question iis
fo whether or not reimbursement
is made, subsecti&&n (i) provides for a co»el»sive certificate to the Commissioner of Internal Revenue that the manufacturer has not been so reimbursed by the Government.
In practice, subsection (i) has caused considerable confusion, and it is the
belief of the repr. ese»tatives who appeared before the committee that as a result
of the confusion, manufacturers hay& refrained and will continue to refrain from
acquiring or constructing new facilities with their own funds; that manufacturers have dehiyeil and mill continue to delay such expenditure; and, that
co»si&lerable, valuable time is being lost bv manufacturers
and by Government
personnel in administration of the section without any corresponding benefit to
the Government.
The repeal of subsection (i) will not in anv iviiy enlarge or curtail the basic
plan for amortization of war facilities. It will leave the question of amortization to be &letermi»ed up&i» proper shoiving of a need for additional fa&. ilities.
Iipon such a shoivi»g a necessity cei fificafe will issue to the manufacturer and
whether su& h m rnrrfirctrrrer is a direct contractor ivith the Government or is
The sole question
merely a subcontractor, or»i;iferialrnan,
is not important.
is rvl« ther il« facilities are necessary to produce the necessarv war supplies.
ing report

' Originally

Advisnry

the section required ioint certificate by either nf the Secretaries and the
Coiuuiissiou to the Couiicil of ixatioual Defei&se. This requirement was reiuoved
Congress.

by I'ul&lic Lavv 285, Seventy-seventh
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When the section was first introduced

in C&&ngress, and as passed by the House,
deductions were taken
could not be destroyed, demolished, or substantially altered without the written
consent of the Secretary of War or the Secretary of the Navy under the penalty
of an amount equal to the adjusted base for tax purposes of the facilities. These
provisions were opposed in the Cor»mittee on Finance of the Senate and the
Senate passed the bill after inserting in lieu of the provisions of the House bill,
a section which ultimately became the present subsection (i). It has been
found, as lvas testified by the witnesses appearing before the committee, that
compliance with this subsection has and of necessity will delay the determination
of the tax situation of the manufacturers so tlmt the main purpose of the bill,
of the tax situation at the tinie of expansion, can not
namely, determination
be accomplished.
It has been shown that the right to secure the tax amortization
is by this section made contingent upon the provisions of contracts which may
be entered into over the entire 5-year period.
Subsection (i) was designed to insure that the interest of the United States
would be protected in the facilities which are the subject of amortization dedu&tions.
It is the opinion of the otflcials of the War and Navy Departments
charged with the procurement that this matter of protecting the Government's
in
interest
facilities which are being paid for by way of Government contracts,
can be handled much more advantageously
to the Government as a matter of
procurement policy at the time the contracts are being negotiated. The situation
with regard to the various Government contractors of necessity varies very
materially and any attempt to establish a fixed and inflexible standanl for
contracting is more likely to defeat the interest of the Government than to
enhance it. Three directors of the Office of Production Management, charged
by the President with cooperating with the War and Navy Departments in the
administration
of this Act, concur in this viciv. These directors are Mr, Floyd
Odium, of the Division of Contract Distribution, Bled. Donald Nelson, of the
Priorities Division; and Mr. Leon Henderson, of Civilian Allocations and Price

it provided that any facilities for which ainortization

Administration.
The committee in recommending the passage of this Act feels satisfied that
there mill be no relaxation of the eiforts to protect the interest of the Government in this matter, and that the main purpose of the amortization provisions is
being defeated by the impossibility, caused by subsection (i), of determining now
the future tax situation of the various manufacturers with regard to the facilities vvhich they may acquire with their ovvn funds. It is also thought that
the situation with regard to emergency facilities should be the same whether the
facilities are installed by subcontractors, materialmen, or prime contractor~.
As has been shown, the subsection has the effect of making doubtful the tax
amortization deductions in the ease of manufacturers who become prime contractors, whereas subcontractors and materialmen can be assured of amortization at the time of expansion, subject only to doubt upon their later becoming
This naturally tends to deter these manufacturers
from
prime contractors.
taking direct contracts with the Government, thus interfering with a full, all-out
war production program.

1MB-10-11015
AMENDING

SECTION 124 OF THE INTERNAL REVENUE CODE.

[Senate Report No. 990, Seventh-seventh

Congress,

Second Session.

Calendar No. 1025.]

i January 22. 1942, ]

Mr. George, from the Committee on Finance, submitted the following report
J. Res. 257]:
The Committee on Finance, to whom mas referred the joint resolution
(H. J. Res. 257) to amend section 124 of the Internal Revenue Code by repealing subsection (i) thereof as of October 6, 1940 (the date of passage of the
Second Revenue Act of 1940, in which the section was originally contained),
having considered the same, report favorably thereon and recommend that the
joint resolution do pass.
The Senate Committee on Finance during consideration of the proposed
of the War
legislation received the views and statements of representatives
Department, Navy Department, Reconst&action Finance Corporation, and the

[to accompany H.
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Treasury D pnrtment.
The represcntativ&. of the agencies concerned with the
adininistrntion
of the subsection (i) of sectiou 124 agreed that the proposed
legislation should be enacted.
The purl&os& s of the proposed legislation, as outlined by the report of the
House (Joiuniittee on IVnys and Means, are to remove from the prescribed procedure for effecting the amortization for war facilities, the requirement as a
condition to amortization,
the issuing of certain certificates referred to in
subsection (i) of sectiori 1"4 of the Internal Revenue Code. It is believed that
this change in the procedure will greatly aid in the prosecution of the war by
making more effective the amortization plaii of 1940.
For tlie further information of the Senate there is appended hereto and made
a part of this report excerpts from the report of the EIouse Committee on AVnys
and Means, reading as follows:
[The matter referred to is House Report No. 1685, Seventy-seventh Congress,
and is printed in full on pages 401 an&1 402 of this Bulletin. ]

1942—
2(]-11135
IN('REASIN&1 THI'. DEBT LIJIIT OF THE I XITED STATES AND
AMENDING THE SECOiND LIBERTY BOND ACT.
IHouse of Representatives

Report No. 1876, Seventy-seventh

Congress,

I'l. RTHI'. R

Second Session.

]

[March 6, 1942.]
Mr. Doughton, from the Committee on Ways and Means, submitted the following report [to accompany H. R, 0&601]:
The Committee on IVays and Means, to whom was referred the bill (H. R.
6601) to increase the debt limit of the United States, to further amend the
Second Liberty Bond Act, and for other purposes, having considered the same,
report f;ivorably thereon and recommend that the bill do pass.
The bill is designed (1) to increase the public debt limit; (2) to give the
Treasury greater and more flexible control over Treasury bonds, bills, notes,
and certificates of indebtedness as media of financing; (8) to give the Treasury
the authority to receive any obligations of the United States, redeemable upon
demand ot the owner or holder, in payment of any taxes imposed by the United
States; (4) to authorize the exchange of obligations of the United States for
which nre unconditionally
obligations of any agency or instrumentality
guaranteed both as to principal and interest by the United States; (o) to clarify
the nuthority of the Treasury to purchase outstanding obligations of the United
States; (6) to terminate the issuance of postal savings stamps when defense
stamps are issued by the Treasury; and (7) to subject all shares and other
of
evidences of ovvnership issued in the future by any agency or instrumentalitv
the United States to Federal taxation by removing all privileges of exemption
from such taxation which they now enjoy.
NEED FOR TIIE LEGISLATION.

It

is urgent that the public debt limit be raised as soon as possible. The
balance of the borrowing authority at the end of February, 1042, ivas approxituately $1,400, 000,000. It is anticipated that by the end of March the borrou ing
authority will be insufficient to cover the necessary debt issues which will be
required during the month of April.
The 1043 Budget subniittcd to Congress in January indicates that the deficit
for the current fisc il year ivill amount to $18,600, 000, 000 and, in nddition,
tliat the Treasury will be required to advance to Governmental corporations apOn the bnsis of these
proximately $3,000, 000, 000 to finnnce their activities.
estiin &tes the public debt on June 30, 1!14", will amount to $70, 600, 000, 000. Tlie
estim ited deficit in the fiis«nl year beginning .July 1, 1042, after takiiig into
consideration ndditionnl cont«mplnted hudgetnrv revenues of $7, 000, 000, 000 from
new tnxniion, will;iniount to $3;i,400, 000, 000. Tlie Trensurv will also be required
The estimated increase
to mise $4, 400, 000, 000 for the governmental corporations.
in the public delit foi the fi cnl vear beginning July I, 1042, based on these
estim:it«s, will thus be $30,800, 000, 000 and leave a public debt on June 80, 1048, of
$110,400, 000, 000.
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The Secretarv of the Treasury appeared before your committee and testified
that the technical changes which would be made in the Second Libertv Bond
Act, as amended, would be of great assistance to the Treasury in finai«ing the
tremendous costs of the war program.
GENERAL EXPLANATION

OF THE BILL.

The bill amends the Second Liberty Bond Act, as amended, so as to limit the
face amount of public debt obligations issued under the authority of that Act
to an amount not to exceed in the aggregate $12,&, 000, 000, 000 outstanding at any
one time.
It is believed that this increased limitation will amply cover the
Treasury's anticipated financing requirements through the fiscal year 1948 and
through a part of the fiscal year 1944.
In view of the large su&ns which the Treasury must raise, it is desirable that
it have greater flexibility with respect to the types of securities which may be
Therefore,
of v;&rious classes of investors.
offered to meet the requirements
the bill would further amend the Second Liberty Bond Act so as to broaden the
authority under which Treasury bonds, bills, notes, and certiiicates of indebtedness
are issued. The terms upon which such obligations could be issued would be
broadened, so that such securities could be issued on an interest-bearing basis,
and discount basis.
on a discount basis, or on a combined interest-bearing
The Treasury would be authorized to accept obligations of the United States,
which are redeemable upon the demand of the owner or holder, in payment
of any taxes imposed by the United States. This provision is not mandatory, but
is subject to such rules and regulations as the Con&missioner of Internal Revenue,
It is believed
with the approval of the Secretary of the Treasury, may prescribe.
that this provision will be of assistance to the taxpayer owning such obligations
by making it easier for him to pay his taxes.
At the present time, owners of obligations guaranteed both as to principal
and interest by the United States can exchange such obligations for obligations of the United States only by going through the round-about method of
redemption and using the money received therefrom for the purchase of direct
obligations of the United States. The bill will obviate this unwieldy procedure
by authorizing the direct exchange of guaranteed obligations for obligations of
the United States.
Existing law with respect to the authority of the Treasury to purchase obligations of the United States on the open market at or before maturity is not
entirely clear, although it appears that Congress intended to give that power to
the Treasury in the Gold Reserve Act of 1984. The bill would clarify this point
by authorizing the use of any money received from the sale of obligations of
the United States, or any other money in the general fund of the Treasury, for
the purchase, redemption, or refunding, at or before maturity, of any outstanding
bonds, bills, notes, certificates of indebtedness, or savings certificates.
Under the laws relating to the Postal Savings System, the Postmaster General
is required to issue postal savings stamps, while the Secretary of the Treasury
is authorized bv the Second Liberty Bond Act. as amended, to issue stamps as
evidences of pavment toward the purchase of savings bonds. This authority of
the Secretary of the Treasury has never been exercised as it has not been deemed
feasible or practicable to permit two types of savings stamps to be on sale at
the same time. At the present time, postal savings stamps are being sold to
facilitate the accumulation of funds for the purchase of savings bonds. These
stamps are carried as obligations of the board of trustees of the Postal Savings
Since these stamps are being purSystem and not as public debt obligations.
chased primarily to support the war program, it is believed that they should be
carried on the books of the Treasury as any other direct obligation of the United
States. Consequently, the bill would terminate the authority of the Postmaster
General to issue postal savings stamps at such time as the Secretary of the
Treasury issued stamps pursuant to the authority contained in section 22(c)
Such stamps as the Secretary
of the Second Liberty Bond Act, as amended.
of the Treasury v.ill issue may be used for the accumulation of funds for postal
savings deposits.
Last year, when the Congress enacted the Public Debt Act of 1941, it removed
the tax-exemption privilege from obligations subsequently issued by the United
States and agencies and instrumentalities of the United States, but it overlooked
the tax-exemption privilege enjoyed by shares and other evidences of ownership
of the United States. This
issued by the various agencies and instrumentalities
error of omission would be corrected by removing the tax-exemption privilege

[Misc.
on shares

of stock and other evidences of ownership issued hereafter by agencies
of the United States. Some of the agencies and instrumentalities the shares of which would be affected by this amendment are the Federal

and instrumentalities

savings and loan associations, the Federal reserve banks, the national mortgage
associations, the Federal land blinks, the national farm-loan associations, and the
Federal intermediate credit bniiks.
Your committee strongly recommends prompt consideration and action on
this important legislation.
Two facts particularly
support this legislation:
(1) As the Treasury is rapi&ily approaching the limit of its borrowing authority, it is becoming more restricted in the flexibility ot its financing operations,
and it is imperative for the coiitinuation of the war program and the operation
nf the Government that the debt limit be raised before the 1st of April, and (2)
as tremendous sums must be raised to finance the war program, it is important that the Treasury be given more flexible control with respect to the terms
and conditions upon which obligations may be issued, purchased, and redeemed.
DETAILED ANALYSIS OF THE BILL.

1: This section

merely gives the bill a short title.
This section amends section 21 of the Second I,iberty Bond Act,
as amended, by increasing the limit on the public debt from $65,000,000, 000 to
$125,000, 000, 000.
Section 9: This section amends section 20 of the Second Liberty Bond Act,
as amended, and has three purposes.
The first is to give the Secretary of the
Treasury greater flexibility in determiniii ~ ihe terms upon ivhich Treasury
bonds, bills, notes, and certificates of indebtedness may be issued.
Such obligations, under the proposed amendment,
could be issued on an interest-bearing
basis, or a discount basis, or a combined interest-hearing
and discount basis,
irrespective of their date of maturity, and could be sold on a competitive basis.
The second purpose is to give tlie Treasury the authority to receive obligations
of the United States, wliich are reileemable upon the demand of the owner or
holder, in payment of any taxes imposed by the United States. The third purpose is to authorize the direct exchange of obligations of any agency or instrumentality of the United States which are unconditioually
guaranteed both as to
principal and interest by the United States for obligations of the United States.
Section 4: This section amends section 19 of the Second Liberty Bond Act,
as amended, by clarifying that section so that there will be no question concerning the authority of the Treasury to use the proceeds from the sale of
obligations of the United States, or any other money in the general fund of
ihe Treasury for the purchase, redemption, oi refunding of outstanding obligations of the United States, at or before their maturity.
Section 5: This section terminates the authority of the Postmaster General
to issue postal savings stamps at such time as the Secretary of the Treasury
issues savings stamps pursuant to tile authority contained in section 22(c) of the
'I'he board of trustees of the Postal
Second Liberty Bond Act, as amended.
Savings System is directed to pny i.o the Secretary of the Treasury a sum
equal to redemption value of all postal savings stamps outstanding and, after
such payment has been made, the obli ation to redeem such stamps shall cease
to be a liability of the board of trustees of tile Postal Savings System but shall
constitute a public debt obligation of the United States.
Section 6: This section ainemls section 4 of the Public Debt Act of 1941 by
removing the tax exemption from shares of stock and oiher evidences of ownerof the Iinited States.
ship issued hereafter by agencies and instrumentalities

Section
Section
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INCREASING THE DEBT LISIIT OF THE UNITED STATES AND I'URTHER
AMENDING THE SECOND LIBERTY BOND ACT.
[Senate iteport No. 1173, Seventy-seventh Con"ress, Second Session, Calendar No. 1210.]
[glarch 16 (legislative day, March 5), 1942.]
on Finance, submitted the folloiving report
H. R. 0691]:
The Committee on Irinance, to whom was referred thc bill (H. R. 6091) to
increase the debt limit of the United States, to further amend the Second

Itir. George, from the Committee

[to accompany

Misc. ]
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Liberty Bond Act, and for other purpose. :, having considered the same, report
favorably thereon with an amendment and reconimend that the bill as amended
do pass.
The purposes of this bill are (a) to raise the limit on the public debt from
$65, 000,000, 000 to $125,000, 000,000; (b) to increase the flexibility of the authority oi' the Secretary of the Treasury over the issuance of Treasury bonds, bills,
notes, and certiiicates of' indebtedness;
(c) to permit obligations of the United
States, redeemable upon the demand of the holder, to be receivable in payment
of Federal taxes; (d) to authorize the exchange of obligations of any agency
or instrumentality
which are unconilitionally
guaranteed both as to principal
and interest for direct obligations of the United States; (e) to clarify the
authority of the Treasury to purcliase, redeem, or refund ourstanding obligations of the United States; (f) to terminate the authority of the Postmaster
General to issue postal savings stamps when other defense stamps are issued
by the Treasury; and (g) to remove the tax-exemption privilege from the shares
and other evidences of ownership issued hereafter by any agency or instrumentality of the United States.
The ainendment recommended by your committee is as follows:
On page 1, line 6, strike out all of the line following the period immediately
after the numeral 21, and lines 7 and 8, and substitute in lieu thereof the
following:
"The face amount of all obligations issued under the authority of this Act, and
the face amount of all obligations issued by any agency or instrumentality
of
the United States which are unconditionally
guaranteed as to principal and
interest by the United States, except such guaranteed obligations which are
owned by the Treasury
Department,
shall not exceed in the aggregate
$180,000, 000,000 outstanding at any one time. "
This amendment would place an over-all limit of $180,000, 000, 000 on the combined amount of the Treasury obligations and obligations issued by the agencies
and instrumentalities
of the United States which are unconditionally
guaranteed both as to principal and interest by the United States, except such
obligations
as are owned by the Treasury, which could be
guaranteed
outstanding at any one time.
GENERAL STATEbfENT.

By reason of the fact that the unused borrowing authority of the Treasury
was only $1,405, 887,776 at the end of February, 1942, it is imperative that the
public debt limit be raised as soon as possible. Unless this limit is raised
it is probable that by the end of Iiiarch the borrowing;iuthority
will not be
sufficient to cover the necessary issues of securities which will be required
the
month
of
April.
during
According to the President's Budget message for the fiscal year 1948, the
deficit for the fiscal year of 1942 will be $18.600.000, 000 and the Treasury will
lend to the governinental
corporations approximately
$3,000, 000, 000. Under
these estimates the public debt at the end of the fiscal year 1942 will be
$70, 600,000, 000. The estimated deficit for the fiscal year 1948, after taking into
consideration addition;il revenues of $7, 000, 000, 000 from new taxation, will be
$85,400, 000, 000 and the Treasury in that year will be required to advance
corporations.
The estimated increase in
$4.400, 000, 000 to the governmental
the public debt for the fiscal year 1948 will therefore be $89,800,000, 000, and
on June 80, 1948, the public debt will be $110,400, 000, 000.
It is believed that the proposed increased limit on the public debt to
of the Government
$180,000, 000, 000 will cover the financing requirements
through the fiscal year 1948 and part of the fiscal year 1944.
The Treasury is responsible for raising the large sums necessary to finance
the war program.
Therefore, it would seem desirable that it be given greater
flexibility concerning the types of securities which it may issue to meet the
demands of the several classes of purchasers.
Accordingly, the authority contained in the Second Liberty Bond Act would be broadened so that Treasury
bonds, bills, notes, anil certificates of indebtedness
could be issued by the
Treasury on an interest-bearing basis, on a discount basis, or on a combined
interest-bearing and discount basis.
The bill would authorize the Treasury to accept obligations of the United
States which are redeemable upon the demand of the owner or holder in payment of any taxes imposed by the United States. This provision should benefit

407
taxpayers
taxes.

owning

such obligations

by making

t.'&I isc.
it easier for them to pay their

Under existing law, obligations of the United States can not be directly
exchanged for obligations which are guaranteed both as to principal and
interest by the United States. The exchange may now be made only by redeeming the outstanding
guaranteed obligations and usin
the proceeds for
the purchase of &lirect obligations of the United States. The bill would
direct
of
authorize the
exchange
guaranteed obligations for obligations of the
United States and thereby permit the Treasury to avoid this indirect procedure.
When Cnngr& ss enacted the Gold Reserve Act of 1i&:34, it intended to give the
Treasury authority to purchase obligations of the United States on the open
market before maturity, but the law with respect to that point is not entirely
The bill would remove this ambiguitv by authorizing the
free from ambiguity.
Secretary of the Treasury to use any money in the general fund of the Treasurv
or any money received from the sale of obligations of the United States for the
purchase, redemption, or refuuding, at or before maturity, of any securities
outstanding.
The Postmaster General is required to issue postal savings stamps under the
laws relating to the Postal Savings System, while the Secretary of the Treasurv,
pursuant to the terms of the Second Liberty Bond Act, as amended, can issue
stamps as evidences of payment toward the purchase of savings bonds. The
Secretary of the Treasury has never issued the latter stamps as it has not been
deemed feasible to have two types of savings stamps on vale in the post offices
at the same time. It was decided by the Postmaster General and the Secretary
of the Treasury that postal savings stamps would be sold to provide a means for
accumulating funds for the purchase of savings bonds. Postal savings stamps
are carried as obligations of the board of trustees of the Postal Savings System
and not as public debt obligations, although to-day these stamps are being purConsequently, it is believed that
chased primarily to support the war program.
the obligation to redeem thc stamps should be carried on the bool-s of the Treasury as any other public debt obligation nf the United States. The bill would
terminate the authority of the Postmaster General to issue postal savings stamps
at such time as the Secretary of the Treasury issues stamps pursuant to the
authority contained in section 22(c) of the Second Liberty Bond Act, as amended,
and the obligation to redeem the outstanding postal savings stamps would become
a public debt obligation instead of a liabilitv of the board of trustees of the Postal
Savings System. The new stamps which tbc Treasury will issue mill be redeemable on demand at the post oflices and any person who has accumulated a dollar's
worth of stamps will be able to turn them in for a dollar deposit in the Postal
Savings System.
The Public Debt Act of 1041 removed thc tax-exemption privilege from obliof the
gations issued by the United States and agencies and instrumentalities
United States after the effective date of that Act but the tax-exemption privilege
en]oyed by shares and other evidences of ownership issued by the various
of the United States was overlooked. The bill
agencies and instrumentalities
privilege on the shares of stock and otb&r
would remove the tax-exemption
evidences of ownership hereafter issued by such agencies and instrumentalities.
Some of the organizations the shares of which would be affected by this change
are the Federal savings and loan;&. s&&ciations, the Federal reserve banks, the
uational mortgage associations, the Federal land banks, the national farm loan
associations, and the Federal intermediate credit banks. This provision would
not in any way affect the status for tax purposes of any agency or instrumentality
of the United States.
Your committee stress the necessity for immediate consideration and action
The Treasury is rapidly approaching the public debt
on this vital legislation.
limit and is becoming restricted in the flexibility of its financing operations.
It is therefore imperative for the successful prosecution of the war program
and the general &&peration of the Government that the debt limit be raised
before the 1st of April.

Misc. )
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INCREASING THE DEBT LIMIT OF THE UNITED STATES AND FURTHER
AMENDING THE SECOND LIBERTY BOND ACT.
[House of Representatives

Report No. 1945, Seventy-seventh

Congress,

Second Session. )

[March 25, 1942.]
Mr. Cooper, from the committee of conference, submitted the following conference report [to accompany H. R. 6691]:
The committee of conierence on the disagreeing votes of the two Houses on
the amendment of the Senate to the bill (H. R. 6691) to increase the debt limit
of the United States, to further amend the Second Liberty Bond Act, and for
other purposes, having met, after full and free conference, have agreed to
recommend and do recommend to their respective Houses as follows:

STATEMENT OF THE itfANAGERS ON THE PART OF THE HOUSE.

The managers on the part of the House at the conference on the disagreeing
votes of the two Houses on the amendme~t of the Senate to the bill (H. R.
6691) to increase the debt limit of the United States, to further amend the
Second Liberty Bond Act, and for other purposes, submit the following statement in explanation of the efFect of the action agreed upon by the conferees
and recommended in the accompanying conference report:
Section 2 of the House bill amended section 21 of the Second Liberty Bond Act
by increasing the face amount of obligations issued under such Act from
at any one time. The Senate
$65, 000,000,000 to $125,000,000, 000 outstanding
amendment
increased such amount to $190,000, 000, 000 and included in the
aggregate of obligations outstanding at any one time the face amount of all
obligations issued by any agency or instrumentality
of the United States which
are unconditionally guaranteed as to the principal and interest by the United
States, except such guaranteed obligations which are owned by the Treasury
The Senate recedes.
Department.

R. L. DouoHToN,

THos. H. CtTrs. EN,
JERE Coopzs,
FRANK
CRowTHER,
HEROD) KNtrrsoN,
Managers

on the part of the House.
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amortization basis of emergency facilities
Inadmissible assets, certificate of membership in chamber
of commerce
Returns, final tax period less than 12 months, annual basis
Time and place for filing returns, regulations amended
Excess-profits tax (declared value excess-profits tax), deductibility in computing corporation "normal-tax net
income, etc

"

11046

11107
11098
11113

232
231
233

11042
11070

10998

234
235
237
236

11134

238

11028

240

11131

11117

130

11073

246

10980

153

11120
11027
10977

145
147
141

11037

111

11130
10976
11049

144
140
147

11032

57
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Exempt corporations:
Corporation organized for, and engaged in, business activity
Farmers' mutual insurance companies, income from United
States defense bonds
Navy Relief Society
Proof of exemption, regulations amended
Exempt income:
Earnings of ships documented under foreign laws, Panama
Interest, United States savings bonds
Salary deductions and interest, deceased civil service employee
Extension of time for filing returns.

Farmers:
Mutual insurance

Gain or loss:

103

11104
11097
11025

105
104
101

11129

132
37

11122

(See Returns. )

F.

ambassadors,

ministers,

etc. , exemption

G.

Basis, property acquired by gift or transfer in trust after
December 31, 1920, regulations amended
Exchanges, bonds of bankrupt corporation for stock in new
cor p oration
Machines used on Government contracts
Reinvestment of proceeds upon State confiscation of dairy
stock
Reorganization,

10983

10945

companies, income from United States
defense bonds, exempt status
Penalties under Agricultural Adjustment Act, deduction
Federal Deposit Insurance Corporation, tax-free sales
Fermented malt liquor, exportation of, regulations amended
Foreign government

Page.

transfer of properties for cash and bonds

Sale of flowage easement
Gasoline taxes. (See Taxes: State and Manufacturers'
taxes. )
Gift tax, present or future interests in property

11004
10988
10956
11088
11021
10959

267

11068

110

11125
10997

185
87

11110
10990
10991
10992
10993
11082

108
212
214
217
218
106

10949

251

11004

100

10999

393

11016

97

10981

88

10965

358

11010
11011

47
49

excise

100
43
260

318
112

H.
Husband and wife, separate returns, Treasury
spouse to satisfy tax liability of other

notes of one

I.
Indians, Cheyenne-Arapaho
tribes, allotment of land in Oklahoma
Inspection of returns, corporation statistical transcript cards,
regulations
Installment basis, r possession of real property upon default
under deferred payment sale, regulations amended
Insurance, War Risk, collection of taxes due from veteran or

atc
Interest:
e&f.

Margin account with broker, taxpayer's books on cash
receipts basis, deduction
Redeposits to retirement fund by reinstated civil service
elnployees, deduct ion
Treasury notes, Tax Series A —1943 B—1943 A 1944
B—1944, accrued before and after purchase, treatment
United States savings bonds, exemption

(

1]046
11023
10945

39
37
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Internal Revenue Code amendment
Committee reports
Involuntary conversion of property, reinvestment
gain or loss

of proceeds,

(

11013
11014
11015

39r

11110

101

10978

191

10999

39,'

11064

11013

39r
39r

11072
11067

391

11065

391

11066

391

11038
10946
10960

151

10962
10957
10951

261
26',
341

10956
10982
10986
10984
11021

261

11044
10957
10969
10970

27

11029
11127

27'

11030
11058
11058
10946
10960

27'

0

40,'

L.
Leases, dividend payments to lessor's stockholders, Federal taxes
paid on dividends, income
Legislation:
tribes of
Allotment of certain lands to Cheyenne-Arapaho
Oklahoma
Filing returns and payment of tsx, military snd naval
forces, prisoners of war
Internal Revenue Code, section 124, amendment
Losses of distilled spirits in warehouses, Internal Revenue
Code amended
Public Debt Act of 1942
Suspension of duties or import taxes, scrap iron, scrap steel,
nonferrous-metal scrap
Transfer of spirits at registered distilleries, Internal Revenue Code amended
Losses, property acquired for profit, used as personal residence
at time of sale
Louisiana, motor vehicle fuel tax
Manufactured sugar.
(See Sugar Act of 1937.)
Manufacturers' excise taxes:
Certain articles made of rubber
Consular officers, exemption
Priority of Federal over State gasoline taxes
Tax-free sales of articles for use of United States—
Federal Deposit Insurance Corporation
Regulations
To foreign governments for export
Mexico, residents of, credit for dependents
Ministers, foreign governments, exemption
Miscellaneous taxes:
Admissions tsx, regulations amended
Consular officers, exemption
Dues or membership fees, payments for certain privileges
Stamp taxes—
Coin-operated devices gum ball slot machine
Motor vehicle stamps, regulations amended
Receivers' certificates of indebtedness,
regulations
amended
Stock transfers, guardian to ward, Mississippi
Mississippi, transfer of stock from guardian to ward
Motor vehicle fuel, Louisiana
Motor vehicle stamps.
(See Miscellaneous taxes. )

.

N.
National Labor Relations Board, awards under, gross income
Navy:
Officers, authority to administer oaths on tax returns, lNewfoundland
Personnel, filing date of returns
Regulations amended
Navy Relief Society, exemption
Newfoundland,
authority of 'Navy personnel to administer
oaths on tax returns

(

39m

51
51

26'

261
'

13,
11'.

26'

27.'
27i

28
27
27
5i

5

10996

11047
11064
11099
11097
11047

9
39
9
10

Ruli(&s

Neiv York City property
Nonr( ~i(l( (it ali( iis:

taxes, accrual date

( ';(»aria, M(. xico, credit for dependents
Filing date of returns, military or naval forces, prisoners
of war, regulations amended

O.
wells:
Drilling costs, option to charge to expense
Surrender of unproductive
leases, depletion
restored to income
Oleomargarine:
Schedule of production and materials used—
December, 1941 and 1940
January, 1942 and 1941
February, 1942 and 1941
March, 1942 and 1941
April, 1942 and 1941
Oil and gas

allowance

(

r(0.

Rage.

10964

o3

10984

133

11099

93

11109

75
78

11077

176

10985

3»1
352

10947

I

11008
11043
11080

Panama, ships' earnings, exemption
Pan-American trade corporations, consolidated returns, regulations amended
Payment of taxes. (See Taxes: Payment. )
Penalties:
Agricultural Adjustment Act, marketing of crops in excess
of marketing quotas, deduction
Distribution of corporate dividends under guise of commissions
Personal exemption, head of family, rules governing allowance
of
Processing taxes, refund, suflicie»ei of claim
Property taxes, New York City, accrual date
1 ublic Debt Act of 1942

11115

353
354
355

11129

132

11026

117

10988

Committee reports

10961

190

11003
11040
10964
11067
11135
11136
11137

81
282
53

11026,

117

397
403
405
408

R.
regulations
returns,
consolidated
corporations,
Railroad
amended
Reg»lat io»s.
Amendme»is.
(See Amciidi»e»ts: Reg»lations. )
Corporation statistical trs»script cards, inspection of
Distilled spirits of 160 degrees or more proof, production,
withdraival, etc
Recognition of attorneys, agents, and others by Treasury
Department (revised to October 23, 1941)
Tax-free sales of articlesFor use of United States, i tr
To foreign govern(»eiits for export
Transportation of distill(d spirits, ( tc. , by tank tr»eks

11016
10979

324

11063

367

10982

261

1O986

266
330

11027
11026
11027
11049
11074

147

1O975

96
135
137

11018

Rct»r»s:

Consolidated—
Fxcess profits t:ix, regulations amended
Railroad corporations, regulations ai»ended
I;x((ss profits tax, regulations amended
l':x( is( tax, insl&ection of
Extc»sion of tirnc for fili»g
China Trade Act corporations

-(

11105
11133

117
1-1 (

147

99
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Continued.
Returns
Filing date, military or naval forces, prisoners of war
Regulations ameiided
Husband and wife, Treasury notes of one spouse to satisfy
tax liability of other
Individual, optional tax (Form 1040A), compensation for
personal services, inclusion of travel allowances
Inspection of corporation statistical transcript cards,
regulations
Verification, authority of Army and Navy officers to administer oaths, returns of civilian employees at foreign
bases
(See United States
Rules of practice, Board of Tax Appeals.
Board of Tax Appeals. )
Rural mail carriers, automobile owned and used for deliveries,
business expense deduction, evidence

Page.

11064
11099

394
93

11004

100

11055

138

11016
11047
11123

97
90
92

11035

41

11084

225

10956
10982
10986

11129

260
261
266
132

10982

261

11092

321

11084
11057

225

11106

227

11024

71

11032

57

11055

138

10989

60

11064
11099

394

10967

360

10968

361

11004

100

10966

359

S.
Sales:
Stock, long and short accounts, court review of Board's
decision

Tax-free, articlesFor use of United States, etc
To foreign governments for export
Ships, Panama, earnings of, exemption
Stamp taxes. (Sec Miscellaneous taxes. )

(

States:

Tax-free sales of articles for use of
Taxes. (See Taxes: State. )
Stills, distilling apparatus, regulations amended
Stock, sales, long and short accounts, court review of Board's

decision
Sugar Act of 1937, refunds under, limitation statute
Suit, recovery of taxes, suit against collector, judgment
judicata in suit against United States

not res
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Taxes:

Coin-operated devices, special tax paid by owner, business
expense deduction
Excess-profits tax (declared value excess-profits tax),
deductibility in computing corporation "normal-tax net
income, etc
Foreign, credit for. (See Credits. )
Individual income tax, optional tax return (Form 1040A),
inclusion in gross income of travel allowances
Internal Revenue Code, allowable deductions for income
tax purposes

"

Payment—

Individuals in military or naval forces, prisoners of
war
Regulations amended
Treasury notes, Tax Series A —1943 and B—1943—
Amendment to Department Circular No. 667
Treasury notes, Tax Series A—1943, B—1943, A —1944
and B—1944—
Descriptions of, Tax Series A —1944 and B—1944
Husband and wife, separate returns, notes inscribed in name of one spouse
governing acceptance, income, esRegulations
tate, gift taxes

93

419
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Taxes

Psge.

—Continued.

State—

Gasoline and motor fuel—
Louisiana
Priority of claim for Federal gasoline taxes
Property taxes, accrual dateNew York City
State and city, apportionment
between vendor and vendee, deduction
Tax-free sales for use of United States, etc. (See Manufacturers' excise taxes; see also Sales. )
Texas, insolvent banks, Federal tax liability

Tobacco:
Statement of manufactured, produced, by classes—
October, 1941 and 1940
November, 1941 and 1940
December, 1941 and 1940
January, 1942 and 1941
February, 1942 and 1941
March, 1942 and 1941

Traveling expenses, allowances for, gross income inclusion,
optional tax return (Form 1040A)
Treasury notes:
Payment of taxes. (See Taxes: Payment. )
Tax Series A —1943, B—1943, A —1944, and B—1944, interest,
accrued before and after purchase treatment
Trusts, income, subject to unconditional demand of taxpayerbeneficiary, to whom taxable

United States Board of Tax Appeals:
Decisions of, list, of acquiescences and nonacquiescences
Rules of practice, amendments, May 29, 1942
United States obligations:
Treasury notes, Tax Series A —1943, B—1943, A —1944, and
B—1944, interest, accrued before and after purchase,

treatment

United States savings bonds, interest, exemption

Verificatio of returns, authority of Army and

iavy oificers to
administer oaths, returns of civilian employees at foreign
bases
Victoria, State of, ('un»no»ucalth of Australia, taxe. , similar
credit rcquin ment

War Risk iiisiira»c( proceeds, collection
veteran or estate
Wine:
Labeling and advertising, regulations
Product, ion, fortification, tax-payment,
Regulations amended
Withholding tax at source, dividend checks
change of tax rate

10946
10960
10951

50
52
345

10964

53

11119

173

10955

154

10950
10973
11017
11048
11090

11114

356
356
356
357
357
357

11055

138

11023

39

11061

168

11132
11126

1—
31

11023
10945

39
37

1 1047

90

11123

349

92

11012

115

10965

358

11100
11079
11094
10958

299
304

11005

129

of tax& s due from
amended
regulations

amended

returned or lost after

(

294

319

