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showing the trend of offtcisl opinion in the administration of tbe Bureau of lnteraal Revenue; the rulings other tbsn
Treasury Decisioas have none of the force or egect of Treasury Decisions and do not commit tbe Department to
any interprctatioa of thc law which has aot been formsuy approved and promulgated by the Secretary of tho
Treasury. Each rnling embodies the administrative application of the law and Treasury Decisions to the entire
state of facts upon which a particular case rests. It is especiaUy to be noted that the sama result will not seesain another case unless aU the material facts are identical with those of the reported casa As it is
w arily be reached
not always feasiblo to publish a complete statement of the facts underlying each ruling, there can be ao assursaco
that any new casc is identical with the reported case. As bearing out this distinction, it may be observed that the
rulings published from time to time may appear to reverse rulings previously published.
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The Internal Revenue Bulletin service for 1939 will consist of weekly
bulletins and semiannual cumulative bulletins.
The weekly bulletins will contain the rulings and decisions to be
made public and all Treasury Department decisions (known as Treasury
decisions) pertaining to Internal Revenue matters.
The semiannual
cumulative bulletins will contain all rulings and decisions (including
Treasury decisions) published during the previous six months.
The complete Bulletin service may be obtained, on a subscription
basis, from the Superintendent of Documents, Government Printing
D. C., for $3 per year; foreign, $4. 25. Single
Offfce, Washington,
copies of the weekly Bulletin, 5 cents each.
New subscribers aud others desiring to obtain the 1919, 1920, and
1921 Income Tax Service may do so from the Superintendent of Documents at prices as follows: Digest of Income Tax Rulings No. 19
(containing digests of all rulings appearing in Cumulative Bulletins
1 to 5, inclusive), 50 cents per copy; Cumulative Bulletins Nos. 1 to 5,
containing in full all rulings published since April, 1919, to and including December, 1921, as follows: Nc. 1, 30 cents; No. 2, 25 cents;
No. 3, 30 cents; No. 4, 30 cents; No. 5, 25 cents.
Persons desiring to obtain the Sales Tax Cumulative Bulletins for
June and July —December, 1921; may procure them from the
January —
Superintendent of Documents at 5 cents per copy.
Persons desiring to obtain the Internal Revenue Bulletin service for
the years 1922 to 1933, inclusive, may do so at prices as follows:
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Persons desiring to obtain the service in digest form may do so at
rices as follows: Digest No. 13 (1922—1924), 60 cents; Digest No. 17
1925), 25 cents; Digest No. 21 (1926), 15 cents; Digest No. 22 (1925—
1927), 35 cents; and Digest A (income tax rulings only, April, 1919, to
December, 1930, inclusive), $1.50.
All inquiries in regard to these publications and subscriptions should
of Documents, Government Printing
be sent to the Superintendent
Office, Washington, D. C.

INTRODUCTORY

NOTES.

The Internal Revenue Cumulative Bulletin 1939—1, Part 1, in addition to all decisions of the Treasury Department (called Treasury
decisions) pertaining to Internal Revenue matters, contains opinions
of the Chief Counsel, and rulings and decisions pertaining to income,
estate, gift, sales, capital stock, excess profits, social security, and
miscellaneous taxes, as indicated on the title page of this Bulletin,
publisherl in the weekly Bulletins (Volume 1939—1, Nos. 1 to 26, inclusive) for the period January 1 to June 30, 1939. It also contains a
cumulative list of announcements relating to decisions of the United
States Board of Tax Appeals published in the Internal Revenue Bulletin
service from January 1, 1932, to June 30, 1939.
Income Tax rulings will be printed in three parts. The rulings
in Part I will be printed as Part I, "A" (Internal Revenue Code) and
"B" (Revenue Act of 1938), the section headings corresponding with
the sections of the Code and the 1938 Act, respectively, and the
article headings corresponding with the article headings of Regulations 101. Rulings under the Revenue Acts of 1937 and 1936 will be
printed as Part II, the section headings corresponding with the section
headings of those Acts and the article headings corresponding with
the article headings of Regulations 94. Rulings under the Revenue
Acts of 1935 and 1934 or prior Acts will be printed as Part III, the
section headings corresponding with the section headings of the various
Acts and the article headings corresponding with the article headings
of Regulations 86.
Rulings under Title VIII of the Social Security Act are published
under article headings of Regulations 91, rulings under Title IX of
the Social Security Act are published under article headings of Regulations 90; rulings under the Carriers Taxing Act of 1937 are published
under the article headings of Regulations 100; and rulings under Title
III of the Revenue Act of 1936 Tax on unjust enrichment are
coded under the sections of that Act and the article headings of
Regulations 95,

—

—

ABBREVIATIONS

The following abbreviations

are used throughout

—
—
—
——
—
—
—
—
—
—
—
—

the Bulletin:

B, C, etc. The names of individuals.
A. R. M. Committee on Appeals and Review memorandum.
A. R. R. Committee on Appeals and Review recommendation.
A. T. Alcohol Tax Unit.
B. T. A. Board of Tax Appeals.
C. B. Cumulative Bulletin.
Ct. D. Court decision.
C. S. T. Capital Stock Tax Division.
C. T. Taxes on Employment by Carriers.
D. C. Treasury Department circular.
E. T. Estate Tax Division.
G. C. M. General Counsel's, Assistant General Counsel's, or Chief Counsel's
memorandum.
I. R. B. Internal Revenue Bulletin.
A,

&m&

I. T.—
Income

Tax Unit.

M, N, X, Y, Z, etc.

—

The names of corporations,
ing to context.
Mim. Mimeographed letter.
MS. Miscellaneous Division.
O. or L. O. Solicitor's law opinion.
O. D. Office decision.
Op. A. G. Opinion of the Attorney General.

—
—
—
——
P. T.—
Processing Tax Division.
S. T.—
Sales Tax Division.
—
Sil. Silver Tax Division.
Solicitor's memorandum.
S. M.—
Solicitor's opinion.
Sol. Op. —
—
S. R. Solicitor's recommendation.
—
S. S. T. Taxes on Employment by Other than
T.—
Tobacco Division.
T. B. M.—
Advisory Tax Board memorandum.
T. B. R.—
Advisory Tax Board recommendation.
—
T. D, Treasury decision.

places, or businesses, accord-

Carriers.

x and y are used to represent certain numbers, and when used with the word
"dollars" represent sums of money.

The practice of promulgating
Treasury decisions that embody
court decisions relating to the internal revenue has been discontinued.
Hereafter opinions of the courts, with appropriate headnotes for the
information and guidance of taxpayers and officers and employees of
the Bureau of Internal Revenue, will be published in the Internal
Revenue Bulletin without formal approval and promulgation by the
Secretary of the Treasury.
ANNouNCEMENT

RELATING TO BOARD OF rAx APPEALS DECISIONS.

Under the provisions of the recent Revenue Acts, relating to appeals to the Board of Tax Appeals, the Commissioner may acquiesce
In the decision of the Board or he may, if the appeal was heard by
the Board prior to the passage of the 1926 Act, cause to be instituted
a proceeding in court for the collection of any part of a tax determmed by the Commissioner to be due but disallowed by the Board,
provided that such proceeding is commenced within one year after
final decision of the Board. As to appeals heard by the Board after
the passage of the 1926 Act, the Commissioner may, within six
months after the Board's decision is rendered, file a petition for a
review of the decision by a Circuit Court of Appeals or by the United
States Court of Appeals for the District of Columbia; however, as to
decisions rendered on and after June 7, 1932, petitions for review
must be filed within three months after the decision is rendered.
In order that taxpayers and the general public may be informed as
to whether or not the Commissioner has acquiesced in a decision of
the Board of Tax Appeals disallowing a tax determined by the Commissioner to be due, announcement will be made in the weekly Bulletin at the earliest practicable date. A notice that the Commissioner
has acquiesced or has nonacquiesced in a Board decision relates, however, only to the issue or issues decided in favor of the taxpayer.
Decisions so acquiesced in should be relied upon by officers and
employees of the Bureau of Internal Revenue as precedents in the
disposition of other cases before the Bureau.
For additional information which will be of assistance in the use
of the Internal Revenue Bulletin service read the Introductory Notes
to the latest Digest.
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January —June, 1922 (No. I—1)
July —December, 1922 (No. I—2)
January —
June, 1923 (No. II—1)
July-December, 1923 (No. II—2)
January —June, 1924 (No. III—1)
July —December, 1924 (No. III—2)
January —June, 1925 (No. IV—1)
July —December, 1925 (No. IV—2)
January —June, 1926 (No. V—1)
July —December, 1926 (No. V—2)
January —June, 1927 (No. VI—1)
July-December, 1927 (No. VI—2)
January —
June, 1928 (No. VII—1)
July-December, 1928 (No. VII—2)
January —
June, 1929 (No. VIII —1)
2)
July —December, 1929 (No. VIII —
June, 1930 (No. IX—1)
January —
—
—
July December, 1930 (No. IX 2)
January —June, 1931 (No. X—1)
July —December, 1931 (No. X—2)
January —June, 1932 (No. XI—1)
July —December, 1932 (No. XI—
2)
January —
June, 1933 (No. XII—1)
July —December, 1933 (No. XII—2)
January —June, 1984 (No. XIII—1)
July —December, 1934 (No. XIII—2)
January —June, 1935 (No. XIV—1)
July —December, 1935 (No. XIV—2)
January —June, 1936 (No. XV—1)
July —December, 1936 (No. XV—2)
January —
June, 1937 (1937—1)
July —December, 1937 (1937—2)
January —June, 1938 (1938—1)
July —December, 1938 (1938—2)
January —June, 1939 (1939—1 Part 1 and Part 2)

—

(Vm)

Ruling Nas.

1-655
656-1033
1034-1368
1369-1710
1711-1996

1-112
113—265
266-356
1-383
384-665
666-956
957-1276
1277-1641
1642-1949
1950-2251
2452-2523
2524-2818
2814-3026
3027-3291
3292-3557
3558-3784
3785-4052
4053-4248
4249-4487
4488-4683
4684-4887
4888-5124
5125—5338
5339—5531
5532-5961
5962-6262
6263-6581
6582-68?1
6872-7224
7225-7563
7564-7884
7885-8149
8150-8459
8460-8792

8793-9118
9119-9424
9425-9654
9655-9896
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LIST OF
DECISIONS OF THE
APPEALS PUBLISHED
LETIN SERVICE FROM
INCLUSIVE.

CUMULATIVE

RELATING TO
ANNOUNCEMENTS
UNITED STATES BOARD OF TAX
IN THE INTERNAL REVENUE BULJANUARY 1, 1932, TO JUNE 30, 1939,

[Announcements relating to the acquiescence or nonacquiescence of the Commissioner in
decisions of the United States Board of Tax Appeals, as published in the weekly Internal
Revenue Bulletins from December 22, 1924, to December 31, 1931, inclusive, are priuted in
Cumulative Bulletin X-2, pages 1-100. The list below, therefore, contains only such announcernents published in the weekly Bulletins from January 1, 1932, to June 30, 1939, inclusive. ]

' 1939—26-9888
The Commissioner acquiesccs in the following
United States Board of Tax Appeals:
Docket
No.

Taxpayer.

Charles T
Clifford
Francis, estate of
John T
I&atherine
Willicmene H
Abbott, John
Acme Manifolding Co. , Inc
Adams, Charles E
Adelaide Park I.and et al. , trustees
Afremow, David, estate of
Afremow, Sarah, executrix
Akron Coca-Cola Bottling Co
Akron Standard Mold Co
Alabama Mineral Land Co
Albcrs, William H '
Albert Lea Packing Co. , Inc
Albrccht ct al. , I&athcrine B., executrices
Alcoma Corporation
Alexander, J. F., estate of
Alexander, Nellie S
Alexandria Gravel Co. , Inc
Allegheny Garbage Co
Allen, Irene C
Allied Ainerican Corporation
Alverson, L. T
Ambassador Petroleum Co

'

Volume.

91141
25]94
38687
88274
39980

(

of the

Board of Tax Appeals.

40546
37695
37693
37694
37696
41034

Abeles,
Abeles,
Ahclcs,
Abcles,
Aheles,
Abeles,

~

decisions

39593
39593
84125
84126
56960
69007
74759
20765
41295
60700

39019
78995
73687
44860
25414
31704
76130
40039

24
24
24
24
24
24

38
24

39
20
25
25

36
36
28
o3
24
27
28
27
36
35

30
25
25

35
28

Page.

435
435
435
435
435
435
1290
429
387
211
1246
1246
1233
1233
586
373
376
1091
1291
1210
929
323
636
834
1276
482

868

Acquiescence relates to deduction for contributions.
Estate tax decision; acquicsconce relates to deduction of $133,000.

' Ruling

No. 9333 includes all acquiesconco and nonacquiescence
Revenue Bullotin service from January 1, 1932, to June 30, 1939,

(1)

notices published

in the Internal

AcQIIIEscENcES
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Board of Tax Appeals.

Docket
No.

Volume.

80133
31998

American Central Life Insurance Co. i
American Central Utilities Co
American Cigar Co
American Circus Joint Venture
American Cities Posver k Light Corporation, manager, the North American Co. Common Stock
Trading Account No. 5
American Feature Film Co
American Gas 4 Electric Co. and subsidiary companies.
American Printing Co
American Security A Trust Co. et al. , executors s

American South African Line, Inc
American Utilization Co
Ames, Muriel Oakes '
Anco Investment Co
Anderson, C. K
Anderson, Gustave
Anderson, J. H
Anderson, Stanley S
Anderson-Clayton Securities Corporation
Ann Arbor R. R. Co

1182

56024
63436
83642
16229
84020

(

36

39

688
464
605

38
24

74
18

33

471

27
24

1270
334

30

753

38
30
30

322
516
988
1305
1208
1274
88
795

21

82582
27623
67368
67369
69800
39721

39167

(

Page.

62955
68830
70701
90527

71811
58647
33242
36224
63827
42053
78340
25869
64163

27
26
80
33
35

29

331

64165Archer et al. , Barbara

64168

Ardenghi, Anna F
Arguimbsu, Frank M
Armstrong, C. George
Armstrong, Susan B
Armstrong, William B
Arnold 4 Winsor Co
Artman, Caroline Foerderer, estate of

Ashforth, Albert

B., estate

299 .

64171-

of

'

Ashforth et sl. , Mable A. , executors
Asmussen, H. F
Atkins, J. B., estate of

Atkins, Mrs. J. B
Atlanta 85 Charlotte Ry. Co

Atlantic Coast Line R. R. Co

s

(
'

64173
68201
73614
58400
82552
58603
61553
92084
47190
48009
49354
47190
48009
49354
78589
38520

38519
78077
58958
65310
65311

I

37
31
31
38
32
29
38

658
1261
670
1020

26

1188

26

1188

36
28
28
36

878
500
500
558

si

730

345
604

418

i Acquiescence relates to issue whether petitioner received interest on mortgages when it
bid in propert
upon foreclosure.
~ Estate tax decision.
r Nonacquiescence
(relating to community property agreement) published in Cumu)ative Bulletin
XV-2 (1936), pages 27 (Docket 71811), 29 (Dockets 9447, 10202, 10755), 31 (Dockets 10299, 32950), 34 (Doctors
6v029,
68324), 35 (Docket 10980), 36 (Docket 37369), 38 (Docket 16985), 39 (Docket 7435),
65577,
4017, 6389,
41 (Docket 9290), 45 (Dockets 45065, 3725, 12231), 46 (Dockets 61669, 68335), and 50 (Docket 7359), withdrawn
4 Nonacquiescence
published in Bulletin XII-1 (1933), withdrawn.

Acunf EsczNczs
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Taxpayer,

Board of Tax Appeals.
Volume.

Page.

Atwater, David H '
Atwater, John J.'
Atwater, Jr. , William C.'
Axton, Edwin D
Axton, Robert L
Axton, Wood F

49066
49067
49065
50100
50102
50441

34
34
84
32
32
32

845
845
845

Babbitt, Inc. , B. T. (Delaware)
Babbitt, Inc. , B. T. (New York)
Bailey, Bertha M
Bailey, Walter C. , estate of
Baker, I. B
Baker, R. E

74047
74047
75994
75993
50848

32
32

693
693
647
647
613
1185
512
864
154
388
868
194
880

Baldwin, Florence G
Baldwin, Gail H
Balfour, Sir Robert
Hall, Phillip D. C
Baltitnore & Ohio R.
Baltimore & Ohio R.
Bankers Dairy Credit
Barber, Arthur
Barber, Philip C
Barber, St. George
Barber Trusts, Sarah

32387
83665
40230
36737
53702
37289
48329
26747
26755
26757
26747—
26757
81059
8743

R, Co
R. Co.'
Corporation

P

& Coal Co

E

Beaumont, Louis D
Hebb, Richard

E., estate

of

Beers, Clara 0
Beers, Frank T
Beggs, John I. (Trusts)
Behoteguy et ux. , Willis C
Behr, Charles B
Bell, Ivor B.'
Bellows Falls Power Co
Bencdum, M. L.s
Bent Co. , R. G
Berdell, Jr. , Charles P
Bernstein, Isaac M

26
28
8B

56440

J

Beasley, W.

39

51102
81873

Harnes, Arthur S
Barnes, Henry H
Barney, D. Newton, estate of

B & B Ice

87
82
87
28
36
25
27
29
30
20
25
25
25
25

61120

Barbour, Robert
Harclay, W. L
Barker, Fred

Basch, N.

37

s

(

71720
45928
67037
60061
81931
46569
49422
41295
678?3
07874
65675
88820
89534
22385
18592
29104
30990
57312
59796
70298
36729

32

3B

30
27
81

j

613
613
613

513
518
513
513
553
970
657
704

613
440
805
1340
580
474

27

34
84
30
30
30
27
25
28
20
32
28

1091
754
754
370
1233
1290
877
195

917
1369
600
744

t Acquiescence with respect to holding that petitioner was not a transferee.
' Acquiescence relates to issue involving contributions by shippers for coastruction of side end spur tracks;
and deduction for internal-revenue stamps aflixed to bonds.
r Estate tax decision; acquiescence relates to deduction of $133,000.
' Acquiescence
relates to that part of decision holding that Walter Z. Hettman is not liable as a transferee;
and to lirrdtation issue.
' Acquiescence relates to right of overriding royalty owners to benefit of section 211(bh Revenue Act of

1913.
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Docket
No.

Taxpayer.

Volume.

Best, Frank E
Billings et al. , May, executors

36746
81638
64917
61051
72389
46079
27616
35098
E 40147
81625
( 87102
86961
69682
82688

Billups, George W
Bingham, Robert W
Birckhead, Oliver W
Birdneck Realty Corporation

Biscayne Bay Islands Co
Bishop Trust Co. , Ltd
Black, E. E
Blair, Jr. , Mrs. Wiley
Blake, Israel 0
Bloodgood, Edith B
Blossom et ux. , Harold M

26750
91572
39242
40939
45741

Blum, Julius, trustee
Blumenthal, Lucy A
Boehn, Louis
Boehringer, Rudolph '
Boeing, William E.s
Boos Bros. Cafeteria Co
Borg 4 Beck Co
Bostick, Jr. , John, trustee
Bostonian National Shoe Stores, Inc
Bostonian Shoe Sales Corporation
Boswell, William D. , estate of '
Bowden, Paul Akers
Bowen, Edwin L.s
Branch, W. E

Branson, Fred P
Braun, Arthur E., trustee
Brawner, Jr. , Henry N. , estate of
Brinton, Lillian McDonald
Broadway-Brompton Buildings Liquidation
Broderick, Emilie C., estate of '
Brown, Berenice
Brownell, Sophia Gleason Pierce
Bryan et ux. , C. A
Bryan et ux. , L. J
Bryant, Waldo C. , estate of 1
Estate tax decision.
Acquiescence relates
Acquiescence relates
1938—1, page 36, in so far
& Estate
tsx decision.

)

(

Trust

Page.

26
35
29
27
33
25

1070
1147
804
186
466
1084

rr

731

36
36

1173

31
38
25
38
25

346
212
1457

513
1136

119

51507
64975
78692
49891
88167
39200

30
35
29
37
25

24223
34964
68382

24

8
178
651
995

31
39
39
37

25
444
444
970

91259
91261
81811
64923
62985
88893
89584
78211
85896
54566
82695
63715
82818
89769
24667
36637
63687
24036
24037
72383

26
33

38

591

1106

1410
208
1139

38

4

29
86
28
84

1161

38
25
35
19
19
36

884
472

1089
1421
814
141

111
111
669

~

r

acisries.
&

r

to issue involving section 116(g) of the Revenue Act of 1938,
only to the trust issue. Prior nonacquiescence pubhshed fn pumuh, tive Bull tin
as it pertains to the trust issue wtthdmwn
Acquiescence relates to excius(on of insurance proceeds payable to specific bene.

Acquiescence relates to issue as to basio values of stock,
Nonacquiescence published in Pumulative Bulletin 1987-1, page 80, withdrawn.
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Taxpayer.

Board of Tax Appeals.
Volutne.

Buck, John A. , estate of

'

(

Buck et al. , Mary M. , executors '
Buena Vista Land Js Development C 0
Buffalo Union Iron Furnace Co.'
Bullington, Orville
Bullington, Mrs, Sadie
Bullis, Hclcn H
Bullock, George '
Burdick, L'lla I'. , trustee
Burdick, Joel W. , estate of
Burke Grain Co
Burnham, Silas H
13urroughs, Ambrose H. , estate of
13urrows, Waters F '
Burton, Bcnjatnin T
Busche,

F. C.'

t

F. J

Carnie, Goudie Manufacturing
Carol, Sue (Mrs. Nick Stuart)
Carolina, Clinchfield

780

13

)

46322
46322
61009
81799
53795
59797
87787
61055
9447
10202
10755
46055
68382

)

87919

Cahokia Trust
California Coast Oil Co
Camhria Development Co. '
Camp Manufacturing Co
Campau Itcalty Co. , A. M
Canaday, Inc. , Ward M
Canfield et al. , Frances Marshall, executors
Canfield, George F., estate of
Canning, John F
Capital Compress Co
Carman,

780

31209

(

Butler, U. H
Byers Trust, A. T
Byrnes, Clarence P

32584
44153
44684
32584
44153
44684
2025
16075
16076
69684
69679
68164
73954

tlt

Co

Ohio Ity

(
(

81746
25018
75411
35955
70340
58682
68415
68415
41482
49303
44321
44989
50178
20074
27095
63963
71025
71649
71650

Page.

28

895
489
212
212
501
710
731
731
384
605
190
236
1241

tc

1845

24

31
39

506
25
594

86

81
902

31
81
32
23
29
29
89
29
29

25

34
25
35
29

1155
587

29
31

99
273

31
31

687
3oo
724
724

162

)
24

679

30

443

31

730

1 Estate tsx decision; acquiescence
relates to value of certain real estato in Ssn Erancisco snd value of
stock of Langendorf Baking Co. for estate tax purposes; and reasonableness of Commissioner's allowance
for support of the widow.
s Acquiescence rolates to issue regarding deductions for obsolescence of blast foresees.
s Acquiesconce relates to issue 2 of decision.
4 Acquiescence
relates to issue ss to deductions for expenses in connection with the practice of medicine.
' Nonacquiescence (relating to community property agreement) published in Cumulative Bulletin RV-2
(1936), Pages 27 (Docket 71811), 29 (Dockets 9447, 10202, 10755), 31 (Dockets 10299, 32950), 34 (Dockets 4017,
5389 6202I) 65577, 68324), 35 (Docket 10980), 36 (Docket 37369), 38 (Docket 16985), 39 (Docket 7435), 41 (Docket
9290j, 45 (hockets 45065, 3725, 12231), 46 (Dockets 61669, 68335), and 50 (Docket 7359), withdrawn.
~ Acquioscence relates to determination
of fair market value of obligations received from purchasers of real

estate lots.
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Taxpayer.

Board of Tsx Appeals.
Volume.

Carolina Contracting Co
Carter Publications, Inc

Carter, Jr. , W. T
Casey, Harriet M. , estate of '
Caspar Lumber Co
Cathey, George
Cathey, Luke
Catlin, Daniel K
Catlin, Theron E
Central Market Street Co.'
Central National Bank
Central National Bank, trustee
Central Rendering Corporation
Central Trust k Savings Bank
Century Circuit, Inc. , of Delaware
Champion, David J.'
Champion, T. Pierre s
Chapman h; Dewey Land Co
Chapman

4 Dewey

(

(
(

51059
38466
37402
47130
50196
61058

Lumber Co

Chemical Bank k Trust Co. et al. , executors of the
estate of Frank J. Saxe 1'
Chicago. k Northwestern Ry. Co.s
Childs, Mary S
Chisholm, Archibald M. , estate of s
Christopher, Rachel S.'
Church 4 Brighton Corporation
City Bank Farmers Trust Co. , executor
City Bank Farmers Trust Co. et al. , executors '
Clark et ux. , Horace S
Clark et al. , James, executors
Claude Neon Lights, Inc. '
Cleland Estate Co. , Inc. , Henry A. s
Clemente W. L
Cleveland Railway Co
Cleveland Trinidad Paving Co.o
Clinch6eld Securities Co
Clinton Cotton Mills, Inc
r
r

77638
44888
66891
86558
88565
57729
46056
46057
25421
25418
24887
42587
28701
20776
42588
69845
55569
68818
55568
87403

79276
86343
84497
85255
4'7704

60970
59797

81869
86877
34499
59391
33585
40890
51197

( 46058 j
84943
41962
46297
40554
54880

32

rs
36
39
30
24
24
26
25
25

29
25
24
29
81

Page.

1171
160
858

13
579
506
506
834
884
499
580
1123
376
530
764

27
sg

1312
1812
1166

25

1166

37
22
35

535
1407
1125
167
292

37
26

36
29
23
89
24
85

663
329
1235
424

29

436

24

506
208
772
446

36
20
25
28

1168
190

1811

Estate tax decision.

Acquiescence relates to issue regarding apportionment

of taxes among afliliated corporations.
of stock should be coroputed.
Nonscquiescence as to one issue, published in Internal Revenue Bulletin 1233-31, page 1, withdrawn.
~ Acquiescence relates to following issues: Material and
supplies adjustment; amortization of bond premfum; assessment of Association of Railway Executives; railroad Y. M. C, A.
s Estate tax decision; acquiescence relates to the following issue: Expenses
incurred by the estate for ofrrce
rent salary of secretsr&. , and accountant's fees.
r Acquiescence relates to issues (1) exchange by petitioner of
property solely for stoclr in the Claude Neon
Displays, Iuc. , Elliott Claude Neon Lights, Inc. , Alpha Claude Neon Corporation, New Jersey Claude
Neon Corporation, and Claude Neon of Connecticut, Inc. , (2) grants of exclusive rights to use of patents
to certain corporations in exchange for stock; (3) ln respect to previous issue the basis for gain or loss.
I Acquiescence does not relate to basis of property devised subject to a life estate.
Nonacquiescence notice published in Cumulative Bulletin X-2 (1931), revoked.
I Acquiescence relates to basis upon which gain or loss upon redemption

3

&
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Docket
No.

Taxpayer.

75740
76841
69843
38904
61882
92360

Clothier et al. , Morris L

Coast Counties Gas r|z Electric Co
Coats, Inc. (R. I.), J. k P '
Colgate, Mary
Collateral Equities Trust
Collyer, Langley
Colnon, Katharene Fruin
Colorado fk Southern Ry, Co.'
Colorado 4 Utah Coal Co
Columbian Carbon Co.'
Columbus Brick rlz Tile Co.t
Commercial Investment Trust Corporation
Commercial National Bank '
Community Mausoleum Co."
Cone, Emma S., executrix '
Cone, Irving H. , estate of '
Connally, Mary W. T
Connecticut Electric Service Co
Connecticut River Power Co

s

Connelly, James A. '

Connelly&

L B'

Connelly, Mary B.'
Conner, Archie R. , administrator of the estate of
Lucy Radulovich
Conservative Gas Co
Consolidated Holdings Corporation, manager, the
North American Co. Common Stock Trading
Account No. 6
Consolidated Holdings Corpora'tion, manager, the
North American Co. Common Stock Trading
Account No. 3/3 —2
Consolidated
Holdings
Corporation,
manager,
North American Co. Common Stock Trading
—
Account No. 3 2
i Acquiescence

(

(

81239
75491
21974
53799
42743
42707
43495
50051
66959
70384
68034
68034
60434
78279
18591
29106
44081
45833
46267
51967
60566
66948
44083
45834
44082
88064
72391

Board of Tax Appeals.
Volume.

34
33
36
28
27
39
38
36
36
26
25
26
28

36
33
31
31

Page.

1066

1199
385
1127
506
834
106
791
1248
588
456
794
143
239

19
515
515
920

32
35
25

444

30

331

30
30

331
331

37
30

890

195

552

82583

74

82585

74

85027

74

relates to contributions issue and issue respecting deduction of amount paid to treasurer
of Rhode Island on account of increasing capital stock.
r Acquiescence
relates to following issues: Whether amount rereived in final settlement with Director
fleneral of Railroads in 1921, representing rental interest on completed additions snd betterments and
additional compensation for use of properties, constitutes taxable income for 1921 or during the period of
Federal control; whether petitioner is entitled to a deduction in 1920 and 1921 for amortization of commissions paid in connection with the sale of its bonds prior to March 1, 1913; whether amounts of back mail
pay roceived by petitioner snd afnliated companies during 1920, in consequence of sn order made by the
Iriterstaie Commcrce Commission, constitute taxable income for that year,
z Nonacquiescence
published in Internal Revenue Bulletin XI-14 (1932k revoked.
' Acquiescence relates to inclusion in consolidated invested capital of capital stock issued for s tile and
brick manufacturing plant, etc.
Acquieacencs relates to the following issues: Deduction of expenses in connection with issuance of prefsn ed stock; deduction for dividends credited to accounts of employees for purchase of stock.
Estate tax decision.
r Acquiescsncs relates to issue whether a sale of s cemetery crypt is s sale of realty entitling the taxpayer
to the installment basis when total amounts received in basic year do not exceed 40 per cent of gross price.
' Acquiescence relates to question whether the value of rights to subscribe to certain bonds constitutes
income.
rr

rr
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Consolidated Holdings Corporation, manager,
ferred Stock Trading Account
Continental Legal and Protective Association
Continental Oil Co. '
Contractors Construction ik Supply Co. '
Cook Drilling Co '
Cook, Elizabeth E.'
Cook, M. M. , estate of
Cook, P. W
Cooke, Beatrice B
Coombs, Elizabeth M
Coombs, J. Howard
Cooper, John I

Volume.

82584

44859
28427

41963
82231
38579
53044
54740
1 60228
26751
44768
44769
32610
40115
40926
29252
30303
80345
44617
22640
59655
67729
70957
71755
69698
69698
89292

Corbett, Elliott R

Cotton, G. E

of the

}

)

71718
71718

66766

Crews, Charles W. to
Crews, Everett
Crews, Everett, J.'0

66766
66767
66767

Crews, Ralph W

66701
is

E

66702

38
30
34
20
38
25
27
00
25
25
25
04
27
26
24
35
30
27
25
30

74
636
29
772
291
1351
33
100

31
31
38

819
819

30

88072
88072

Crews, Charles

Crews, Robert

Page.

Pre-

Corning Trust Co, , trustee
Cornwell, F. L
Corrigan, James W. , estate of
Cosmopolitan Bond 4k Mortgage Co.s
Costello, Joseph '
Couchman, William Venning
Coursey, Sarah A. W'
Cox, Attilla
Cox, Carrie G
Cox, Edwin B '
Crane, Alexander B., estate of '
Crane et al. , Alexander M. , executor 0
Crawford et al. , Annie Laurie, executors
estate of George W. Crawford
Crawford, George W. , estate of

Board of Tsx Appeals.

Docket
No.

Taxpayer.

'

10

39
39
30
31
33
37
33
37
30
31
33
37
30
31
33
37

513
1320
1320
216
388
1359
915
706
717
377
866

118
1068
865
29
29
521
521

615
187
441
387
36
387
615
187
441
387

615
187
441
387

' Acquiescenco in Board's decision with respect to computation of income tor period January 1 t
16, 1929.
4 Nonscquiescence
notice published in Cumulative Bulletin X-2 (1931),revoked.
4 Nonscquiescence
published in Internal Revenus Bulletin 1939-8, page 1, withdrawn.
4 Acquiescence relates to issues regarding
allocation of total cost between common and preferred stoclrs

purchased.
4 Acquiescence relates to issue involving
method of accounting used by taxpayer.
4 Acquiescence relates to that part of decision holding that Waiter E. Hettmau
is not liable as s transferee;
and to limitation issue.
i Acquiescence relates to the following issue: Inclusion in petitioner's taxable net mcome for 193p
the total
profit received from sale of real estate by the trust.
4 Gift tax decision.
4 Nonacquiescence
published in Cumulative Bidletin XIII-1 (1934), withdrawn.
ii Acquiescence relates to question whether deduction for depletion in connection with development
expenses was properly before the Board under mandatee of the court.
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Docket
No.

Taxpayer.

Volume.

Croker, Bula E

Cromwell et al. , William Nelson, executors
Cronan, Mr. and Mrs. Francis M
Crouse, George N

Crowley, Joseph J., estate
Crowninshield Shipbuilding
Culver, Wilmcr T

1

of '

Co

Cunard Coal Co.s

Curtis, Laura M

Dahl, Andrew H. , estate of
Dahl et al. , Julia, executors
Daley, I&.'ugene S., executor
Duly, Margaret P
Dana, Edwin L
Dana, Fra M
Dana, Myer
Dancer, Edith M. , estate of
Darol Trading Account
Davidson, Edith L
Davidson, James E

2

Davis, C. R.4
Davis, John A
Davis Regulator Co
Day, Charles, estate of 5
Dccds, Charles W '
De Irorest, Kate R.'
Delaware 4 Hudson Co.r
Delone, Charles J
de Mille, Cecil

Dennett,
Dennett,
Dennis,
Dennis,

B.'

Carl P o
Marie G.'
Frank H. , estate of 2
Merry M. , executrix s

41121
42619
78185

27

43446

51419

ss

35472
18987
37574
26874
26875
28792
56314

25

44845
44845
26645
65213
67669
67670
50248
70456

(

72905
61741
72904
10299
32950
20703
72667

75103
84663
7284

60553
50629
77866
52995
61291
65122
71951
71858
72023
60263
50263

24
24

688
461
668
477
340
925
1013

28

631

24
24
25
32

1167
1167
949
965
231

24

81519

i

Page.

36
36
30
30
34
34
34
10
20
24
36
34
37
27

231
83
1277
837
555
555
1233

931

26

36
437
11
293
373
520

34

1139

31

1161

30
30

49
49
1120
1120

26
26

Estate tax decision; nonacquiescence published In Cumulative Bulletin X-2 (1931), revoked.
Lrstste tsx decision.
Acquiescence relates to deductions for additional royalties snd officers' salaries snd directors' fees.
s Nocacquiescence
(relating to community property agreement) published in Cumulative Bulletin
XV-2 (1936), lrnges 27 (Docket 71811), 29 (Dockets 9447, 10202, 10755), 31 (Dockets 10299, 32950) 34 (Dockets
4017 5389, 62029, 66677, 68324) 35 (Docket 10980) 36 (bocket 37369), 38 (Docket 16985), 39 (f)oeket 7435),
41 (Socket 9290), 45 (Dockets 46065, 3725, 12231), 4' (Dockets 61669, 68335) snd 50 (Docket 7359) withdrawn.
r Estate tnx decision; acquiescence relates to deduction of attorneys' fees in connection with the sdmin
istrntion of the estate which hss been estimated and oontracted for but not yet paid.
&

s

s

' Qift

tax decision.
Nonncquiescence published in Cumulative Bulletin Xl-2 (1932), withdrawn.
Nonacquiescence published in Cumulative Bulletin XV-2 (1936), page 31, withdrawn; acquiescence
relates to community property agreement.
' Acquiescence relates to deduotibility of losses sustained by petitioners upon alleged sales of stock to
ench other during the tsx year.
f
r
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Docket
No.

Taxpayer.

Denny, Reginald '
Derby Realty Corporation '
Detroit Trust Co. et al. , executors '
Dickey, Walter S., estate of
Dickinson, Albert G
Diescher et ux. , Samuel E.'
Diescher et ux. , August P '
Dillon, Herbert L
Dirksen, Anna L., executrix
Dirksen, Theodore H. , estate of
Dittmar, Emmy
Dockwciler et al. , Isidore B., executors and trustees

Doernbecher

Manufacturing

Co

Dohme, Alfred R. L
Dolese k Shepherd Co. , Syndicate No. 8
Dombrowski, Leesa
Dome Co
Domestic Management Bureau, Inc
Dominion National Bank
Donnelly, Catherine, estate of
Donnelly et al. , Garrett J., executors
Doric Apartment Co
Douglas Co. , John
Downs, Phebe Warren McEcan
Drake, Francis E
Drexel Packing Co
Droge, Christian H
Duff, Robert C.s
Duke, Angier B
Duke, Anthony N
Duncan, T P
Duncan, Mrs. T. P
Dunharn, Walter E
Dunne, Finlcy Peter
du Pont, Lammot
du Pont, Pierre S.'
Durkheimer Investment Co

49516
81218
35472
51648
35015
43176
85715
85716
58025
59280

s

Board of Tax hppeals.
Volume.

33
85
25
32
23
86
36
32

17717
17717
68931
50828
84858
43527

24
24
82
80

46421
50607
63628

30

68159
41186
78617
41887
77698
87586
52165

81
80
85
26
88
26

7]534

56448
56448
44655
38726
86798
46804
20775
79682
87552
79942
79943
65921
65924
66308
54444
79749
26996

83290

31
81
32
23
86
80
24
8o
28
88
88

81
81
27
29
36
18
36

Page.

738
835
340
1288
1211
782
732
1254
1152
1152
849

1136
973
671

1171
1028
967
640
421
577
577

1187
1307
1129
475
376
829
1342
1264
1264
212

212
1068
1109
223
1028
423

E.
Eagle Pass 3t Piedras Negras Bridge Co
Eagleton, Mark D
Easterwood, Jr. , W. E

42460
79553

63416

28

35
28

1387
551
1283

hcquiescence relates to issue involving deduction of operating expenses of aeroplane and depreciation
thereon; and whether amounts expended for costumes, make-up, and wigs are deductible as ordinary and
necessary expenses.
' Nonacquiescence published in Cumulative Bulletin 1gsr-f, page 33 withdrawn.
' Estate tax decision.
r hcquiescence relates to issue involving gain from inventions and patents exchanged for cash and stock,
t hcquiescen co relates to issue 1 of decision,
Nonacquicscence published in Cumulative Bulletin IX-2 (1gsg), revoked.
&

11
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Taxpayer.

Board of Tax Appeals.
Vohune.

Easterwood, Jr. , Mrs. W. E
Eaton, Cyrus S.'
Edwards, B. F
Edwards Drilling Co.s
Eggerman Investment Co
Einstein, Robert E
Eiscndrath, Edwin W
Eisendrath et al. , Edwin W. , executors
Eisendrath, Marion
Eisendrath et al. , Rose L., trustees
Eisendrath, William B
Eisendrath, William N. , estate of
Eldridge, Alice H. '
Eldridge, A. S.'
Electric Storage Battery Co
Eleven Associates, Inc
Elgin Compress Co
Elliott-Granite Linen Corporation
Elmore Milling Co
Emmons, Isabel Alley, estate of Thornton Emmons,
administrator

Emmons, Thornton
Enameled Metals Co
Ennis Ice Co

Epstein, Jacob
Erb et al. , Ray L., executors '
Evans, A. T
Evans et al. Anson, trustees
Evans, Gorhon M
Evans Products Co
Evergreen Cemetery Association

Fackler, John D
Faison, J. M. s
Faitoute, Moses W
Falck, Alexander D
Falls City Ice dt Beverage C 0
Ifame Canning Co
Farmers Educational and Cooperative State Union
of Nebraska

(

40182
63417
86942
89944
75931
79013
75489
36726
36724
36727
36728
86725
36724
64779
64778
63010
60971
49302
48212
46768
52972
88212
88213
88212
88218

19011

22021
22022
26259
42184
70099
29260
64397
62664
88261
43044
30726

89253
81324
82387
20452
67636
20774
10596
18105
27194
31748

28

37
39
35
36
36
28
28
28
28
28
28
30

30
39
36
31

Page.

1283
715
735
341

1196
791
744
744
'744

744
744
744
1321
1321
121

1168
273

27

936
84

39

75

39
25

75
186

24

40

36

109
1350

26

29

30

746

29

710

29
25

1406
992
544

38

39
34
38

395

918

24

32
1359
1346
376

30

1051

26

27

' Acquiescence relates to the following issues: (a) Deduetibility of loss on transfer of securities and cash to
(6)
Industrial Shares, Ine. for capital stock and assumption of notes of petitioner by said corporatien.
Whether the marl;et vdue of 12500 shares of stock of the Central Alloy Steel Corporation constttuted'taxable
1929.
net income when received during
s Nonacquiescence
published in Cumulative Bulletin 1937-1, page 34, withdrawn.
t Acquiescence relates to issue whether dividends declared in 1929 constituted income to the petitioners
in 1929 or 1930.
' A. cquiescence relates to market value of oil and gas leases on March 1, 1913.
' Nonacquiesccnce published in Cuznulative Bulletin XV-2 (1936), page 33, withdrawn.

12
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Taxpayer.

Farmers Life Insurance Co. '
Farmers' Loan & Trust Co. , trustee
Farmers Union State Exchange
Fawsett, Charles F
Fawsett Charles F.s
Federal Street & Pleasant Valley Passenger Ry. Co
Fehrman, William H. , estate of '
Ferguson, Harold G
Fidelity National Bank & Trust Co. et al

Fidelity Savings and Loan Association

Fidelity Union Trust Co. , executor
Fifth Avenue Bank of New York, executor '
First Citizens Bank & Trust Co
First National Bank of Boston, administrator
First National Bank of Braddock
First National Bank of Key West
First National Bank in Mobile
First National Bank of Skowhegan, Maine
Fisher, Charles D. , estate of
Fisher, Miriam, estate of '
Fitch, Florence H
Fleming, Lamar L.'
Fleming, Margaret E. B.'
Flinn et al. , Clara Louise '
Florence Manufacturing Co
Flower et al. , Henry C. , trustees
Folk, H. B

Ford, Allyn

K

Ford, Lina
Ford, Robert E
Ford, Sara C
Fordyce et al. , William C. , trustee
Forest Products Chemical Co
Forres, Lord
Forrester, W. A
Foster, L. B.'
Foster, N. C. , estate of '
'
Foster et al. , Willard, executor

Docket
No.

Board of Tsx Appeals.
Volume.

43317

27
26
80

29465
18105
64474
72057
29758
87783
70463
85644
85648
14862

Page.

423

31
80

1359
1051
139
908

24

262

38
34
37

522
478

23

1059

69193
69166
71599
86438
46583
89268
45186
68732
77165
68338

33
82
82
25

304
208
335
252

38

1244

26
80
85
82

370
632
876

74826

36
29
84
86
37

8]801
89406
45215

51670
78362
78416

84483—
84491
15383
26079
85649
28396

j

73591
48086
32984
32984

82
534
1299
884
773
1085

)

25

37
25

676
473
599

)
)
)

aa

1229

33

1229

aa

1229
1229
988
638
154
745
1328
414
414

81018
68707
70788
68707
70739
68704
77740
68705
58647
46621
40229
43978

37

83
80
27
aa
32
26
25
25

received for purchase of land.
Xcqufescence relates to issue in connection with option payment
—
Nonacquiescence published in Cumulative Bulletin XIII 2 (1934) withdrawn,
Revenue
Bulletin
1933-39, 1, withdrawn.
Internal
Nonacquiesconce notice published in
Estate tsx decision.
on the decedent's share of partnerincome
interest
in
inclusion
a 3,cquiescence relates to issue involving
decedent's share of certain commissions earned by the partnership.
ship capital; snd inclusion in income the for cost PurPoses of securities acquired by Petitioner under wifi
date
a Xcquiesceuce relates to valuation
of her father.
sre taxable on distributions
relates to all issues except whether petitioner-beneficiarie
a Jacquiescence
made on January 4, 1933.
for
1923.
return
separate
a 4cqufescence relates to issue regarding filing of
a

a
a
a

13
czs
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Taxpayer.

Fox, Fontaine '

71084
56438
50224
78673
29695
51947
60167
c 67805
30496
35170
42452
73712
61754

Francke, Charles F
Frank, Emil
Franklin, Herbert H
Franklin Telegraph Co
Franklin Title

&tk

Trust Co.z

Frischkorn Development

Frost, Joseph

Fuhlage, Alfred

Co

E.'

Gaffney, James E., estate of '
Gallery et al. , Daniel J., administrators
of John J. McCarthy'
Gambill, A A
Gamble, Cecil H. executor '
Gamble, James l(p. , estate of
Gamble, Mary H. , estate of '
Gamble &ft Stockton Co. '
Gardner, Charles E.'
Garron et al. , Isabel E. J., executors
Gassner, Louis 7
Gaston, William A

Gay, D.

J

Gimbel, Daniel
Ginsberg, Albert A
Ginsberg, Nathan A

Volume.

}

26

914

a.

266

aa

37
32

38

47902
60840
55595
60840
42707
38575
47705

(

(
(

4017
52163
62309
58787
58788
81736
79069
66511
45240
61218
77506
31329
74683
89442
43052
50073
84542
85476
27628
27629

471

190
222

610

91196

'

451

613
1158

3?

)

Page.

30
32
27

83151

of the estate

Gay, E. C.
Geeseman, Delbert B
General Industries Corporation
General Outdoor Advertising Co. , Inc. '
George, Jerome R
George Machinery Co. , R. B
Gessner, Herman s
Gibbs, G. Wildy
Gibbs &ft Hudson, Inc
Gillespie, F. A
Gillette Rubber Co

Board of Tsx Appeals.

26

33
32
26
25
26
4

}

&4

31
31
38
35
32
27
26
32
28

995
94
892
94
794
1351
292
1071
57
580
580
258
615

1011

a&

765
594
1258
18
205
673
483

aa
24
24

539
18
18

35

}

1211

Acquiescence relates to deduction for depreciation on premises' snd inclusion in year 1930 in petitioner
s income, 87,400 representing rental value of pre&niece occuptect by him.
Acquiescence relates to issue involving deduction of commissions paid ou sale of mortgage notes.
Acquiescence relates to issue whether taxpayer ts entitled to the statutory personal exemption as the
head of a family.
& Estate tax decision.
Acquiescence relates to inclusion in consoltdated invested capital of capital stock issued for s tile and
brtck manufacturing plant, eto.
& Acquiescence
relates to issues regarding allocation of total cost between common snd preferred stocks
Purchased.
Nonscquiescence (relating to community property agreement) published in Cumulative Bulletin
XV-2 (1936), pages 27 (Dooket 71811), 29 (Doolrets 9447 10202 10755), 81 (Dockets 10299, 32950), 34 (Dockets
4017 5389, 82029, 65577, 68324) 35 (Docket 10980) 88 (books} 87369), 88 (Docket 16985), 39 (Docket 7435).
41 (6ockot 9290), 46 (Dookets k065, 87M, 12231), 4(% (Dockets 61669, 88335), snd 50 (Docket 7359), withdrawn.
Acquiescence relates to issue whether petitioner realized gain on transfer of certain of its assets to Central
putdoor Advertising Co. for stook of thJs company.
Nonscquiescence published in Cum stive Bulletin XIV-2 (1935), page 31, withdrawn.
&

1&ox
&

'

&

&

&

&
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Girard Trust Co. , trustee
Given, T. H. , estate of
Gladstone Co. , Ltd
Glancy, Inc. , A. R
Globe Construction

Co

75740
76841
54556
79155
62062
43438
51694
53310
/ 61568
7 70407
29470
5389
27625
30302
87498
59722
57483
22332
22333
81080
39538
42528

82574
51794
62029
65577
68324
82177
86728
56540
64064

Grant, Helen E.I
Grant, Josephine C. , Trust
Grauman's Greater Hollywood Theatre, Inc

Great Southern Life Insurance C 0

Green, W. S
Greenwood, Edna M
Greenwood, E. P
Grey Bull Corporation
Griffis, Stanton 7
Griffiths, Eva Lavino
' Nonacquiescence

34
26
4
24
24

36
29
29
27
27
36
30
28

46619
87570
87571
23085

Grant, C. T., estate of
Grant, Harry Johnston

71114
81328
87639

s

(

88343
53647
43786
46373
63487
81485

8]484

47376
38577
63354

1066
1161
764
236
146

(

Godwin, Arthur M
Gold & Stock Telegraph Co
Goldberg, Harry S.'
Golden, Edward A
Goldman, Maxwell
Goldring, John Ernest
Goldsmith, Max
Gordon, Alfred W
Gordon, Kizzie s
Gordon, Max L.s
Gordon, William S.s
Gore Bros. , Inc
Gottlieb Realty Co
Graeper, W. A
Graham, George D
Graham, Neva B
Grand River Gravel Co

Green, Calvin C
Green, Frank O. , estate of
Green, Robert D.s

34
29
35
31

Page.

27
37
37
22
36

30

)

485
914
1073
18
915
779
804
275
377
377
202

1290
418
632
623
623

1124
1233
1028
760

35
37

239
448

512
36
37

828
25

37

734

24

719

1017
34
34
27
25

30

1209
1209
853
1351
852

to community property agreement) published in Cumulative Bulletin
(Docket 71811), 29 (Dockets 9447, 10202, 10755), 31 (Dockets 10299,
34 (Dockets
4017, 5389, 62029, 65577, 68324), 35 (Docket 10980), 36 (Docket 373(i9), 38 (Docket 16985),32950),
39 (Docket 7435),
41 (Docket 9290), 45 (Dockets 45065, 3725, 12231), 46 (Docl-ets 61669, 68335), and 50
(Docket
7359),
withdrawn.
s Acquiescence relates to that
part of decision holding that Walter E. Het tman Is not liable as a transferee;
and to limitation issue.
s Acquiescence in issue involving loss on
account of bad debt owing law firm.
s Acquiescence iu issue involving
deductibility of interest paid on matured coupons surrendered.
s Estate tax decision.
s acquiescence relates to transactions
I, 2, 3, and 4.
' Acquiescence relates to issues regarding
allocation of total cost between common and preferred stocks
purchased.

XV-2 (1936), pages

(relating

27

15

—Continued.
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Docket
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Taxpayer.

Board of Tax Appeals,
Volume.

Grifliths, George W
Grifflths, John
Grippin, Minnie T
Griswold Co
Groves, George S
Groves, Wallace
Guaranty Building &fs Loan Co
Gudeon, Walter T
Gulf Coast Irrigation

(

(

Co.'

41343
52517
52518
61056
42619 .

Gullctt, C. E
Gullett, W. J
Gummey, Frank B.s
Gurnee, Augustus Coe, estate of
Gutmann, Daniel N
Haberland, Paul
Hafner, Alfred
Hahn, Harry W. , estate of
Hailey-Ola Coal Co
Hall, Bessie G
Hall, Edward T
Halladay, Sarah P
Hallowell 2d, Richard P
EIamburg, Jr. , Sam
Hammonds, Mamie S
Handly,

85242

29289
48389
57132
90310
30962
66825

4

81118

Franklin Miller

Hanna, R. J., estate of
Hanna, Virginia W. , executrix
Hanscom, Edward E., estate of 5
Hanscom et al. , Melville, executors
Harbeson Lumber Co. , W. B

42498
82624
43074
66345
68628
87585
77324
55352
54739
60229
33694
40081

(
5

Harkness, Edward S
Harness, Mary S
Harnischfeger, Henry, estate of s
Harnischfeger et al. , Marie E., executors
Harper, H. T
Harrah, Marie E
Harrah, William F
Harris, Allen '
Harrison, Inc. , J. M
Hart, John H. r

(
'

(

26754
84777
30304
78210
66810
67671
74406
62718
62718
44992
44992
33076

51012
65169
71310
71311
69636
69636
62784
25269
21643
10980
50594
52795
60115

Page.

25

1292

25

1292

36
33
38
36
27

1109

' 87

317

537
727
14
754
100
958

81
31
26
24
38

1067
1067
894
461
679

25

1370
338
3
895
1109
398
513
50

31
88
24

36
36
25
39
24
38

915
4

30

1271

31
31

1126
1126
173
173
542

24
24
24

31
31
31
31
31

27
27
10
30
27

1100
1100
224
224

1126
1305
1305
1374
455
528

withdrawn.
Acquiescence relates to fraud issue.
Acquiescence relates to all issues except afKiation issue.
—
s Nonacquiescence
publislfed in Cumulative Bulletin XII 1
withdrawn.
' Esi, ato tax &iecision; nonacquiescence published in Cumulative(1933),
Bulletin X-2 (1931), revoked.
Estate tsx docision.
4 Nonacquiesrence
(relating to community property agreement) published in Cumulative Bulletin XV-2
(1936), pages 27 (Docket 71811) 29 (Dockets 9447, 10202, 10755k 31 (Docl-ets 10299, 32950), 34 (Dockets
4017, 5389, 62029, 66577, 6S324), 33 (Docket 10980), 36 (Docket 37369), 3S (Docket 169S5), 39 (Docket 7435), 41
(Docket 9290), 45 (Dockets 45066, 3725), 12231), 46 (Dockets 61669, 68335, and 50 (Docl-et 7359),
Nonacqufescence published in Cumulative Bulletin XII-1 (1933), pago 17, wii, bdrawn.
t

4

&

&
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Taxpayer.

Hartford-Empire

Co

(

Hastings, Clive, estate of
Hastings, E. E
Hastings, Frederick A
Hatfield, J. T

Havana Electric Railway, Light

ak

Power Co

Havard, Charles
Hawk, Henry C. , estate of
Hawk, Ida W. , executrix
Hawke, E. R
Hawkins, J. C.'
'
Hawkins& Mayme '
Hay, W. H
Hayes, John A. , estate of
Hayman Co. , B
Hays et al. , Eugene

E., estate

(

of

Hazelwood, N. H
Headley, Hal Price and Genevieve
Heels Mining Co

Heiss, Charles
Helck, Edwin J
Hemphill, Clifi'ord '
Henke Trust, Mrs. Catherine
Henke, Henry, estate of
Henningsen, Walter F
Herder, George, estate of a
Herder, Mary '
Herif &fr Dittmar Land Co
Hervey, W. R
Hesbacher, Ada L
J
Hess, Nathaniel
'
Hettman, Walter E.s
Heuisler, Marie Hilda
Heuisler, Philip I., estate of
Hewitt, Erskine
Hiatt, Anna Belle

Hiatt, P.

J

Hickman, Fannie Snyder
Hickman, Howard C.'

(

'
M

(

(

(

29958
41736
53600
63789
63790
38864
72788
40304
42570
47339
32841
60690
60690
76507
76508
81323
81325
3?499
76658
16552
78718
79428
80859
61334
88174
69916
74813
81179
81997
56161
38573
63321
63321
56668
62845
84051
84052
60729
68821
46806
78424

33279
22341
88632
88632
57032
63141
82569
82568
16253
37369

Board of Tsx Appeals.
Volume.

.

a

134

29
29

163
163
1305

27

32

j

1

a&

782

25
29
29

1161
1061
1061

35
34
34

784

25

35
25

96
230
736

&4

808

29

595
738
454

37
35
aa
32
25

33
33
ao

36
36

j

Page

aa
25

39
24

27

38
ao

35
35
24

27

918
918

833

613
1351
73
73
301
934
934
349
1282
516
475
377
26
26
962
292
292

438
807

Nonacquiesceuce published in Cumulative Bulletin XV-2 (1936), page 35, withdrawn.
Estate tsx decision.
Acquiescence relates to issues regarding allocation of total cost between common and preferred stocks
purchased.
a Acquiescence relates to issue involving
accrual of interest.
a Acquiescence relates to that part of decision holding that
Walter E. Hettmsn is not liable ss s transferee;
and to limitation issue.
a Nonsc&luiescence
(relating to community property agreement) published in Cumulative Bulletin XV 2
(1936), pages 27 (Docket 71811), "-9 (Dockets 9447, 10202, 10755), 31 (Dockets 10299, 32950), 34 (Dockets 4017
5389 62029, 65577, 68324), 35 (Docket 10980), 36 (Docket 37369), 38 (Docket 16985), 39 (Docket 7436), 41 (Docks]
9290), 45 (Dockets 45065, 3725, 12231), 46 (Dockets 61669, 68336), snd 60 (Docket 7369), withdrawn.
a

a

a
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Taxpaver.

Hillman, F. D. , estate of
Hillman et al. , Judson McClintock, administrators

Himelhoch

Bros.

8r,

Co

Hindes, Joseph F., estate of
Hines, William A
Hires Co. , Charles E
EIobbs, Henry
Hobbs, Teck
Hoffer, Anita Owens
Hojfer, T. B
Hoffman, Jacob S., estate of
Hollander, Adolph, estate of '
Holliday, John H
Hollingsworth, A. E
Hollister, George Buell
Holly Development Co
Holmby Corporation
Holmes, George W
Hoover, Daniel P. , estate of '
Hormel, George A. '
Hormel, Jay C.'
Houghton, Alanson B
Houghton, Jr, , Amory, estate of
Houghton, Arthur A
Houghton, Charles F., estate of
Houston Bros. '
Houston, George T s
Houston, Horace K.'
Houston I.and k Trust Co. , trustee
Houston, Philip D.'
Howard et al. , John K

Hubbard, Edward, estate of
Hubbard, Mildred M
Hubbard, Mildred M. , formerly executrix
Hubbard, Mildred M. , transferee
Hudson-Duncan Jd Co
Hughes, E. A
Hunt, Florence W
Hunter, C. W. , executor
Hunter, George H. , estate of
Hunter, Jr. , Thomas A. '
Huntington, Henry E., estate of
Huntington-Redondo
Co
Samuel L
Huntington
Huntting, henry R

Docket
No.

62676
62676
41728
42769
45663
88633

87399
47781
27352
27351
33374
33375
73092
79862
64127
54282
2946].
42771
( 52661
51303
53797
83745
93571
93572
29445
29444
29446
29465
12052
13104
( 22008
22009
63321
22007
52163
( 62309
63878
( 67569
63837
63878
67569
85220
67335
56325
45417
45417
58490
s 454?9
' 47552
82366
78916
75304

Board of Tax Appeals.
Voluroe.

31
31

)

Page.

1126
1126
541

38
38
26
26
26
24
24

36
35
29
27
26
33
28
29
38
39
39
26
26
26
26
22
22
22

33
22
34

30
30
30
30
36
32

35
26
26
33
28

36
36
35
32

26
1061
1351
241
241
22
22
972
183
1272
621
1359
774
1091
605
387
244
244

1359
1359
1359
1359
51
51
51
73
51
57

619
619
619
619
1248
1042

417
417
941
289
698

116
835
495

t Estate tsx decision.
' hcquiescence relates only to the issue involving the taxability of the income of several trusts which is
payable to tbe grantor's wife for life.
t hcquiescenco relates only to deduction for business expenses in 1920 and to number of feet of timber cut
during 1919.
' hcquiescence!n issue as to whether petitioner received s taxable distribution from Marshall Field dr Co.
on January 6, 1927, in tho amount of $1 118.61.
I hccuiescence relates to issue regard/ng loss from operation of s farm in 1926 snd 1926 and issue regarding
increasing deficiency for 1926 by amount of interest accrued on bonds exchanged for srt objects.
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No.

Taxpayer.

Hurlbut, E. M
Hurt et al. , Mrs. A. B., executors
Hurt, Joel, estate of
Hutchins, Charles P '
Hutchins, Lena C.'
Huyler's,

Inc

Hyman, Arthur

B.

Illinois Central

R. R. Co

Insull, Margaret A
Insull, Samuel
Insull,

Jr. , Samuel

International
International
International
International

33
30
30

62023
62991
56299
59687
5058
88321
67639
52761
20664
57835
75731
29916
39686
68002
1 68504
68003
68503
68001
68505
71331
( 76285
78741
29585

(

Illinois Power & Light Corporation
Illinois Rural Credit Association '
Income Syndicate, Inc
Independent Ice & Coal Co
Indiana Lamp Corporation
Industrial Loan & Investment Co.t
Ingalls, Charles C. , estate of s
Ink, Mary
Inland Finance Co. e

Cigar Machinery Co
Mortgage & Investment
Ocean Telegraph Co

Corporation

Shoe Co

Interstate Realty Co
Irving Trust Co
Irwin, Royal W
Isenberg Trust, Helen L
Isenberg Trust, Paul Otto
Iten Biscuit Co
Iverson, I. C
Iverson, Ruphane

(

B

James, Arthur Curtiss
James, William L

Volume.

71788
28099
28099
49070
49069
28369
29154
39841
79557

(

x

Board of Tsx Appeals.

82264
82265
83607
87162
46272
50981
78489
79044

Page.

34
34

868
653
653
845
845

24

425

36

202

30
34

1107

3
37

2?
28

1?

25

35
23
32
32
32

36
36
26

1

1189
1178
926
134B

491
1328
773
84B

199
47

1070
47

1070
47

1070
124
187

914

38

81

25

728
146
51
1001

71373
71374
16429
20899
48838
48837

36
37
35
35
25
29
29

18395
70278

31
30

1001
880
863
863

712
491

Acquiescence with respect to holding that petitioner wss not s transferee.
r Acquiescence relates to issue whether petitioner is entitled to deduct losses from sale of securities
which
were purchased by petitioner's wife; snd loss from bsd debt owing to lsw firm of which petitioner wss s
&

member.
s Nonacquiescence published in Cumulative
r Nonscquiescence published in Cumulative
Estate tax decision.
4 Nonsc uuiescence published
in Cumulative

Bulletin VII-1 (1928), withdrawn.
Bulletin IX—2 (1930), v ithdravrn.

&

Bulletin

X—2 (1931), withdrawn.
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Docket
No.

Jamieson Associates, Inc
Jens, Laura J
Johnson, Christopher W
Johnson, Florence D. , estate of
Johnson, Florence Lindsay, estate of
Johnson, William Pierce, estate of
Jones, Chester Addison '
Jones, Durham
Jones, R. D
Jones, Inc. , T. R
Jones et ux. , William E
Jordahl k Co. , Inc

75717
75492
75493
75969
57890
53634

Kahn, Harry
Kahn, Joseph
Eammerdiner, J
Kansas City Leasehold k Improvement
Kansas City 4 Memphis Farms Co

82861
82860
41643
46555
35718
61060
22668
35527
35528
35529
86530
35531
70659
86633
70661
71758
86632
86634
48293
48293
87664
69677
69678
69681
69685
89878
89877
38233
89876
79959
88180
39576
42589
46064 I
52640

Kansas City Southern
companies s

Railway

54083
50206
84778
69858
77871
84779
59581

Co.s

Co. and affiliated

Karger, Marks, estate of

Karger et ux. , Manasse
Kasch, Ed
Kasch, Theodora
Kauai Terminal, Ltd
Eell, Frank
Kell, Mrs, Frank
Eell, Joe A
Kell, Willie May
Kelley, E. Florence
Kelley, Herbert W
Kelley, John P
Eelley, Joshua C
Kelly, Orie R. and Grace V
Kennedy, Elizabeth Earhart

Kent, Everett E
Kessler,

J. M

' Acquiescence as to issue whether petitioner should be allowed to

(

fUe bfs

Board of Tax Appeals.
Volume.

37
36
36

33
35
35
31
39
29
35
39
35

88

38
25

17
25

Page.

92
791
791
1003
141
141
55
50
928
232
50
1136

1417
1417
495
213
1166
929

38

209

209
25
25

36
31
31
31
81
38
38
26
38
36
38

284
284
893
212
212
212
212
1292
1292
212
1292
507
1307

ze

482

return on community

849
property

basis.
Acquiescence relates to March 1, 1913, value for purposes of calculating gain or loss upon sale of land
&

st Versailles, Mo. ; whether the invested capital of the Simcoe Realty Co. should be increased for 1918; and

tbe March 1, 1913, value for amortization purposes of s leasehold belonging to Kansas City Leasehold h.
Improvement Co.
r Acquiescence relates to the following issues: Deduction of contributions to Y. M. C. A. , priests of palace,
snd Association of Railway Ezecutives; and amortization of commissions and expenses incurred in sale
of bonds.

20
AcQIJIEscENcEs

—Continued.
Doclret

Taxpayer.

Kibele, O. B.'
King County Insurance Association
King, Henrietta M. , estate of
Kingsbury, K. R
Kinnear, Roy J
Kinney Co. , Inc. , G. R
Kirby, Lelia S.'
Kirchner, Julius C
Kirk et al. , Elizabeth S., executrices and executor
of the estate of C. Henderson Supplee ' '
Kleberg et al. , Robert J., executors
Kleeden, Mark
Kleeman, Arthur S
Knight, E. D
Knox, Seymour H '
Kohler, G. A. E., estate of
Kohler, John B
Kohler, Mary F.
Koppie, Morris D
Kraemer, Samuel
Krull, Francis 5
Kuhn, Ida L
Kunau et al. , Oscar F. C., trustees

Laird, Roy H
Laird, William '6 inder, estate of ' 7
Lake Charles Kaval Stores
Lambeth, Charles E
Landers, Douglas J., estate of '
Lang et al. , Florence O. R., executors s
Lang, Henry, estate of '
Lang, Julius C. , estate of s
Langworthy, Marjorie C.'
Lanski, Samuel
Lawrence, Gladys G
Lawson, John
Lea, Helen Sperry
Leamington Hotel Co
Lehman et al. , Allan S., executors, estate of Harold
M. Lehman '
Lehman, Harold M. , estate of s
Leidesdorf, Samuel D

Board of Tsx

No.

Volume.

24882

(

88016
52632
56382
80103
31397
32980
73753
25428

89363
52632
88730
68841
56865
82450
76208
79607
79606
69323
37822
16985
32609
40267
64815
79760
51654
34630
36940
77989
35443

71117
71117
68316
71961
49347
75494
40232
74287
48413
86829
86829
48305

A. ppeals.

27
37
31
31
36

)

ss
35
27

39
31
38
35
28
36
37

37
37

35
25
10
24
27
35

377
288
95
1126
153
1091
578
1305
902
95
821
17
188
630

1019
1019
1019
1056
686
1096
216
509

38

75
926
173
351
1347
527
527

30
34
33

337
1216
1019
868
154

38
25

21
32
32
34

25

35
26

39
39
26

243
1004

17
17
881

Acquiescence relates to that part of decision holding that Walter E. Hettman is not liable as a transferee;
snd to limitation issue.
r Acquiescence does not relate to issue involving basis for computing taxable gain in
1927, 1928, snd 1929
from the sale of bonds of the Kirby Lumber Co.
r Gift tsx decision.
r Acquiescence relates only to the issue, Did the Commissioner
err in including, for gift tsx purposes,
the entire value of certain single premium policies instead of one-half value thereoff
z Nonscquiescence
(relating to community property agreement) published in Cumulative Bulletin XV-2
(1g36), pages 27 (Docket 71811), 29 (Dockets 9447, 10202, 10755), 31 (Dockets 10299, 32950), 34 (Dockets 4017
5389, 62029, 65577, 68324), 35 (Docket 10980) 36 (Docket 3I369), 38 (Docket 16985), 39 (Docket 7435), 41 (Dockei
9290), 45 (Dockage 45065, 3725, 12231), 46 (Dockets 61669, 68335), snd 50 (Docket 7359), withdrawn.
r Estate tsx dectsion.
r Acquiescence relates only to the issue, Is the estate entitled to additional
for attorneys' f 2
' Estate tsx decision; acquiescence relates to deductibility of fuB amount ofdeduction
SL04L89 addition
taxes accrued on decedent's separate income tax return for 1927.
4 Acquiescence
relates to reorganization issue.
&

21
AGQITIEscENczs

—Continued.

Taxpayer.

Docket
No.

Board of Tax Appeals.
Volume.

Leonard Holding Corporation, George B., estate of
Letts, Jr. , Arthur
Levin, Albert A
Levine, Hyman '
Lewis, Sr. , A. S
Ley, George W. '
Ley, Mary C, '
Liberty Farms Co
Liberty Hosiery Mills
Lichter, John J
Lido Building Co. , Inc
Lilienfeld, Julius E
Lincoln, Robert Todd, estate of '
Lippincott et al. , J. Bertram, executors s
Lippincott, Walter, estate of '
Littauer, Eugene, estate of '
Littauer et al. , Lucius N. , executors '
Little, C. B
Living Funded Trust of Harry E. Lyman
Lloyd, S. Rose
Lloyd, Walter s
Loeb, Jr. , et al. , William, trustees
Logel, Joseph F
Longyear,

Jr. , John

48871
62106
60969
7485
56168
22886
22337
26717
29899
66546
75490
53385
79298

39167
49233
49288
51858
51858
61821
78200
75765
44089
34161
87762
40071

26

30
36
8
32
27
27

ss
81
86
81
35
24
27
27
25
25
27

86
32
80
26

Page.

46
800
1168
298
613
877
877
1298
64
79].
461
891
834
785
785
21
21
1022

161
887

831
635
798

47117
56027

M

1085

E 62410

Longyear, Ms, ry B., estate of
Loughborough Development Corporation
Lourie, David A
Lowe, Herbert G. , estate of '
Luhrig Collieries Co

36488
46583
51064
27630
89144
40048

29
24
88

252
95
18

117

26

194

82
86

544
255
250
289
408
492
1041
881

M.
MacCallum Gauge Co
Mackubin, George
Mackubin, Maude P
Magee Trust, Edith Grant
Malta Temple Association '
Manhattan Life Insurance Co
Manhattan Mutual Life Insurance C o
Manistique rI(t Lake Superior R. R. C 0
corno.
Marbara
Corporation
Markham Irrigation Co. "
Marlow et ux. , Errnest W

70437
83671
83671
82178
29476
82940
81821
35837
67870
41344
87400
87401

86
35
16
82
87
29
86
24

ss

519
958
1061

' Nonacquiescence (relating to community property agreement) published in Cumulative Bulletin XV-2
(1936), pages 27 (Docket 71811), 29 (Dockets 9447, 10202, 107 65), 31 (Docke ts 10299, 32950), 34 (Dockets 4017,
6389 62029, 66677, 68324), 36 (Dacket 10980), 36 (Docket 37369), 38 (Docket 16985), 39 (Dooket 7435), 41 (Docket
9290}, 46 (Dockets 46065, 3726, 12231), 46 (Dockets 61669, 68335), aud 50 (Docket 7359), withdrawn.
' Acquiescence relates to that part of decision holding that Walter E. Hettman is not liable as a transferee;
and to limitation issue.
Estate tax decision.
' Estate tax decision; acquiescence relates to issues 4, 6, and 7 of decision.
'Acquicscencc relates to question whether the value of rights to subscribe to certain bonds constitutes
in
4 Nonacqulescence
published ln Cumulative Bulletin VIII-2 (1929), withdrawn.
1 Acquiescence relates to all issues except affi)fatfon issue.
rr
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Taxpayer.

Board of Tsx Appeals.
Volume.

Marsh et ux. , John B
Marston, Edgar L
Martin, C. F
Martin Hotel Co. and affiliated corporations
Martin et al. , J. Earle, trustees
Martin, T. S., estate of
Martins, Andy '
Marvin, Walter S.'
Mason, Frank A
Mason, Mary S., estate of ' '
Masoni, Paul
Mstagsrda Canal Co. s
Matchette, Franklin J
Matthews, J. P
1VIauch, Russell C. and Bessie
Mauldin, I. M
Mayer, Mark A
M cArthur, R. A

(

McAuliffe, Agnes A

McCahan, Rena S
McCall, Florence '
McCarter, Uzal H
McCarthy et al. , John J., estate of '
McClung, Louise Pepper, administratrix of Georgia
Anna Pepper s
McConnell, Stella H
McCool, Bess
McCormack, Frederick C
McCormick, L. Hamilton, estate of '
M c Donald, L. G
McEwan, Anna B
McEwan et al. , Anna B., executors
McEwan, A. F
McEwan, Lillian G
McEwan, W. H. , estate of
McGrew, Elizabeth W
McInerney, John F., estate of
McKee, Arthur G
McLaughlin, Thomas J
McLennan, A. R
McMillan, William Northrup, estate of '
McRae, Louise C. , executrix'
McRae, Philip, estate of '
Mead Coal Co. , C. H
Meherin,
Mellbank

P. W. r
Corporation

81527
61961
61735
16275
44583
44583
22334
38578
84780
84133
58413
40082
41345
40710
26250
72269
26239
78980
88731
49071
79039
47702
69193

91196

{

89903
43478
46059
88630
88951
25427
25996
25997
25995
25994
25997
26753
83276
61121
59788
26730
45966
32303
32303
42718
42719
54660
81035
80008

Page.

28
29

34
24
24
24

27
25

39
38
33
24
26
22

35
22

36
38
29
35
26
33
38

39
29
24

38
38
27
26
26
26
26
26
25
35
37
29
25
27
30
30

878
976

111
899
862
862
377
351
50
425
843
958
909
858

617
858
117
821
624
943
292
304

1211
667
32
506
26
308
1305
727
727
727
727
727

513
489

1135
247
1052

318

1087
1087

28

599

35
38

1108

472

Acquiescence relates to that part of decision holding that Walter E. Hettmsn is not liable ss s transferee; snd to limitation issue.
r Acquiescence relates to issues regarding allocation of total cost between
conunon snd preferred stocks
purchased.
&

Estate tax decision.
relates to all issues except the issue, Did the decedent have more than
estate of her mother2
r Acquiescence relates to all issues except affiliation issue.
& Estate tax decision;
acquiescence, except in so fsr as concerns the question of situs.
r Acquiescence relates to dividend issue.
r

r Acquiescence

s life interest

in the
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Taxpayer.
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Mellon, A. W. f
Mellon, R. B., estate of, Union Trust Co. of Pittsburgh et al. , executors
Memphis Memorial Park
Mente, Eugene W
Mente, J. G

(

Mente!k Co. , Inc

Meraux, L. A
Meraux, Mrs. L. A. '
Mercantile-Commerce
National Bank in St. Louis
et al. , executors and trustees s
Mercantile Trust Co. of Baltimore et al
Merkra Holding Co. , Inc
Merrill, Isaac L
Messer, Richard B., estate of s
Metropolitan Edison Co
Metropolitan Properties Corporation
Meyer Shoe Co. , H. A
Michigan Central R. R. Co. '
Michigan Trust Co. et al. , executors '
Milby

k

Dow Coal

8c

Mitchell, Oscar

'

Mobile Bar Pilots Association

'

36

977

74241
49259
63458
64701
54708
61305
82461
82462

88
28
29
29
29
38

1259
1037

38

804
804
804
200
200

21

1347

91260
19930
42513
22021
22022
26259
42184

Miles Realty Co. '
Milgrim 41 Bros. , Inc. , H s
Miller Bavier C. , estate of
Milliken, Sallie Gibbs
Milton, Josephine Johnson
Minneapolis, St. Paul fk Sault Ste. Marie Ry. Co
Mississippi Packing Co. , Inc
Missouri State Life Insurance

Mitchell et ux. , J. A
Mitchell, John T. H. , estate of
Mitchell, L. C

76499

35443
68338
80583
61722
42513
67869
45032

Mining Co

51394
33177
84444

31330

(

Page.

54092
74118
20772
68241
62386
90710
90711
74805

82

o2

117

39
31
27

530
556

1110

35
24

220
444

39

437
556

28
27

40

31

443
853
487

24

3S
28
35
34
24
29

18
141
177

376
401

38
37

1836

28

767

41874

27

101

81295

35

12

41610
41680

( 54673
77016

1

' Acquiescence in Board's action with respect to the following: (a) That joint account of "A. W. Mellon
and R. B. ale)lon" was not s partnership; (b) deductions of losses resultin from sales to Ascalot company;
(c) that taxpayer's return was not false and fraudulent; (d) that taxpaver wss not, during 1931 the owner
of bank stocks; (e) that taxpayer's share of payments made in settlement of Corbett claim should be subtracted from anal step in Union liquidation in computing taxable gain therefrom; (f) that March 1, 1913,
fair market value of common stock of klcClintic-Marshall
Construction Co. was $300 per share; (g) that
taxpayer made deductible contributions to "A. W. Mellon Educational and Charitable Trust.
r Acquiescence relates to sll Issues except the issue with respect to the disallowance of 31,300 as an alleged
loss from the wrecking of an automobile in 1931.
r Estate tax decision.
' Acquiescence relates io the following issues: Whether amount paid by New York Central R. R. Co. to
State of Illinois in connection with issuance of bonds was a tax or fee; salvage recovered from are decl-s;
credit representing depreciation on property retired in 1913.
r Nonacquiescence
published in Cumulative Bulletin XIV-1 (1935), withdrawn.
' Acquiescence relates to issue 1 of decision.
' hcquirscencc does not relato to following issues: Deduction for reserve set up to meet liability upon
matured r oupons; adjustment of income for rental of space occupied in home oflice buf! din and deprecis! ion
upon such building.
~
Arquicscence relates to issurs regarding assignment of earnings of iron mines in payment of legs) services
and dedurtion of amount paid to son for alleged services rendered.

"
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Taxpayer.

No.
Volume.

41026
42062
75782
85542
58720
77485
58720
25853
57045
76660
79652
85277
82242
59747
59747
83757
76039
76640
82588

Mobile Light & Railroad Co.t
Monroe Sand & Gravel Co. , Inc
Montgomery, Robert H. and Lois C
Moore, Edward W. , estate of s
Moore, Frank J
Moore, Louise C. , executrix '
Moorehead, William A
M oorshead, 0
Morgan, Jr. , Edwin D
Morgan, Katherine Huntington, estate of
Morris, Sol H
Morton, Mary, estate of '
Mossman, B. Paul '
Mossman, William E, , estate of '
Mountain View Cemetery Association
Mount Hope Cemetery Association

Moyer, Walter W
Muchnic, H. E., administrator
Munroe, Grace Johnson
Murchison, Mrs. A. H
Murphy, Mae A. Kelley
Murray, Edward J
Murray, J. Edward
Murray, Rebecca J
Murtha & Schmobl Co
Musgrove, Floyd L
Mutual Assurance Society of Virginia
Mygatt, Henry D
Mygatt, Roland F

87119
63789

76942
62838
38222
40176
58858
88629
40174
58857

17911
42591
43911
76657

)

aa
36

37
37
33
22
28

35

32
32

37

)

as
29
32
28
26

)
)

as
38
as
17
27
24

Page.

543
747
232
108
378
108
858
253
230
433
265
459
596
596
893
671

1155
163
995
257
212
624
26
624
442
554
1102
230

67564

35
36

53044

27

33

56748
50320
5 24520
78882
37001

28
29
25

1078
139
407
689
1362
952
32

1109

N.
Nail et al. , R. E., executors
National Capital Insurance Co. of the District of
Columbia
National Casket Co. , Inc. '
National Contracting Co
National Mill Supply Co
National Packing Corporation
National Tile Co

(

31668
33971
64013

)

37
23
aa
30

Acquiescence relates to following issues: 1. Whether payments received by a trustee oa behalf
of petitioner in the taxable years in accordance with a written agreement entered into
by and between petitioner
aad another ia 1906 constitute taxable payments of rent or nontaxable payments
on the selling price of
assets
2. Whether petitioner sustained statutory net losses for 1924 and 1926 which can
be deducted from
its income for 1926 snd 1926, respectively.
a Estate tsx decision;
acquiescence in holding that the commuted values of the installraent policies
in
the first two groups should be included in the gross estate.
a Estate tax decision.
a Acquiescence
relates to deduction of corporation excise taxes.
a Acquiescence
in Board's decision that petitioner had the right to allocate overhead
to each
contract on completed basis and that formula used by petitioner was permissible; snd expenses
issue relative to
negligence.
&
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Neill, James '
Neon Electrical Products Corporation,
Neracher, George A
Netcher, Charles, estate of
Netcher, Gladys Oliver, executrix

9290
75685
74411
88053
38058
38052
38050

Ltd, , Claude

Netcher, Irving
Netcher, Townsend
Newaygo Portland Cement Co
Newblock Oil Co. of Texas 2
Newbury, Mollie Netcher
Newbury, Mollie Netcher, trustee
Newell et al. , Sterling, executors '
New England Power Co
Newman, Bcllagie I
Newman &k Carey Subway Construction
Newman et al. , Rose, executors 3
Newman, Samuel, estate of s
New Market Investment Co.'
Newton, Lclizabeth K.s
Newton, Joseph R., estate of '

36319

Nippert et al. , Alfred K., executors and trustees
Noonan Estate Trust, F. R
North Side Lumber dt Timber Co
Northern Coal Co.r
Noyes, Jansen '

28045
38049
88052
57885
18593
29105
78580
88775
59598
59598
35719
47703
47705
10032
34437
62040
21047
70818
17527
89892
89893
52326
62569
55595
62664
34024
34945
38574

Oak Woods Cemetery Association
Oakley, Richard H
O' Connor, Martin P
O'Donohoe, John F
O'Donohoe, Mrs. John F

77321
80932
45778
74383
69686
69680

New York Central

Co

R. R. Co. '

St. Louis R. R. Co
Niagara Share Corporation of Maryland
Lumber Co
Nibley-Mimnaugh
Nicholson et ux. , T. G
New York, Chicago dt

Nicodemus,

8
35
32
26
26
26
26
27
26
26
26
25

Jr, , F. C.'

(

)

37

3?
31
31
17
26

)

)
)

)

Page.

299
563
236
101
101
101
101
1097
696
101
101
773
195
72

1163
772
772

213

26

292
292

zs

437

23

31
32

177
832
791

ss

190

26
32
29
27
24
25

125
892

ss
24

35
31
31

710
1187
307
1351
121
1082
402
212
212

s Nonscquioscence
(relating to community property agreement) published in Cumulative Bulletin XV—2
(1936), pages 27 (Docket 71811), 29 (Doclrets 9447, 10202, 10755), 31 (Dockets 10299, 32950), 34 (Dockets 4017,
5389, 62029, 65577, 68324), 35 (Docket 10980), 36 (Docket 37369), 3S (Docket 169S5), 39 (Docket 7435), 41 (Docket
9290), 45 (Dockets 45065, 3725, 12231), 46 (Dockets 61669, 68335), snd 50 (Docket 7359), withdrawn.

Nonacquiescence published in Cumulative Bulletin XI-2 (1932), revoked.
Estate tsx decision.
Acquiescence relaies to March 1, 1913, value for purposes of calculating gain or loss upon sale of land at
Versailles, Mod whether tho invested capital of tbe Simcoe Realty Co. should be increased for 1918; and the
March I, 1913,value for amortization purposes of a leasehold belonging to Kansas City I.easebold A Improves

4
4

Co.
z Acquiescence
relates to tho following issues: Whether amount paid by Ncw York ('estral R. R. Co.
to State of Illinois in connectmn with issuance of bonds v ss s tsx or fee; salvage recovered from ore docks;
credit representing depreciation on propert) retired in 1918.
s Nonacquiosccnce
published in Cumtdative Bulletin XI-2 (1932), withdrawn.
' Acquiescence relates to inventory Bsue.
s Acquiescence relates to issues regarding
allocation of total cost between common and preferred stocks
ment,

purchased.

——

172170' 30 pt. I

—
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Oklahoma Contracting Corporation
O'Laughlin, A. C., estate of
Olds, Margaret A. '
Olmsted, George W.z

Olmsted, Iva

C.z

Olympia Harbor Lumber Co
Ontario Realty Co.s

O'Rear,

E. C.4

Oregon Casualty Association
Ortiz Oil Co.s
Osborne, Owen, estate of '

Pacific 4 Atlantic Telegraph Co. of the United
States
Pacific Coast Biscuit Co. et ahr
Pacific Employers Insurance Co
Package Machinery Co
Page, De Witt
Paine et al. , Francis Ward, executors
Paine, William A. , estate of
Palladium Amusement Co
Palm Beach Mather Co
Palmer, Bradley W. '
Pan American Life Insurance Co.'
Parke, Davis k Co
Parker, Clara B., executrix»
Parker, George D., estate of »
Parker et ux. , Harold G
Parker, Wm. H. , estate of
Parkland Ice k Coal Storage Co
Parriott, F. B.n

77871
84319
86966
49068
44090
45745
48121
54714
60746
44089
45746
48143
54713
60745
64272
3o721
32335
86401

86112
59957

29586
71588
78000
54334
78907

34ll8

34113

79746
43850
62652
84638
62717
58604
58604
90260
88681
67640
80989

)

Page.

zs

232
1120

34

845

30

331

30

381

30
17
28
37
37
29

114
213
698

26
32

914

36
28
34
25
25
37
24
32

38
31
31
31
39
38
27
28

840
656
374

39
585
980
590
764
764
149
536
550

1430
427
644
644
423
26
1346

917

that petitioner was not a transferee.
Acquiescence relates to question whether the value of rights to subscribe to certain bonds constitutes
income.
Acquiescence relates to March 1, 1913, value for purposes of calculating gain or loss upon sale of land at
Versailles, Mo. ; whether the invested capital of the Simcoe Realty Co. should be increased for 1918; and the
March 1, 1913, value for amortization pur poses of a leasehold belonging to Kansas City Leasehold dz Improve.
ment Co.
4 Acquiescence relates to issue as to allowable deduction
of cost of operating automobile partly used in
taxpayer's business in 1924.
s Acquiescence relates to following issue: Whether respondent
erred in including ia petitioner's gross
income certain sums received by Farrell sad Moncrief and by the trustees of the Kilgore Independent
School District from oil produced from properties operated by petitioner.
s Noaacquiescence published in Cumulative Bulletin XIII-1 (1934), withdrawn.
Acquiescence with respect to deduction of expense incident to amendment of petitioner's charter.
z Acquiescence relates to issue whether
stock rights were capital assets where the stock in respect of which
they were issued had been held for more than two years prior to sale of the rights,
9 Acquiescence relates only to the issue involving
the deductibility of $9,282. 31 and $237.88 as iaterest in
i Acquiescence with respect to holding
z

&

connection with certain life policies and trust agreements, respectively.
»Acquiescence relates to all questions whercia decLsion wes not wholly in favor of Commissioner except
decision regarding existence of partnership of George D. Parker Co.
» Acquiescence relates to right of overridiag royalty owners to benefit of section 211(b),
Reveaue Act of
1918.
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Taxpayer.

Patterson, Elizabeth P
Patterson, Frank H. , estate of '
Peabody, Mary S
Peavy-Byrnes

Lumber Co

Peavy-Moore Lumber Co
Peavy-Wilson

Lumber Co

Peck, Clara S., estate of

Peck ct s,l. , Fremont C., executors
Pegg, Albert 0 '
Penn Mutual Life Insurance Co
Pennsylvania Indemnity Co
Pennsylvania Investors Co
Pennsylvania Water & Power C 0
Peoples Life Insurance Co. '
Peoples State Bank
Pepper, Georgia Anna, estate off 4
Perata, John M
Perkins, Albert T
Perkins et al. , Jacob

Perkins et

al„Thomas N. s

Perry, Howard E
Perry, Raymond A. , estate of
Pershouse, Alice Z
Pcrshousc, Mabel B
Pctcrs, Andrew J s

(
(

76058
76580
79907
15824
16354
25984
15823
16355
25986
15822
16356
25985
61520
61521
61520
61521
22338
52577
59670
71992
20766
56720
66969
71744
91697
89903
57923
75488
28701
57848
58305
58306
58443
58475
58770
58772
58904
58905
58906
58907
58917
58918
58925
69855
63645
26749
26748
540o0
47901
48867
43995

Board of Tsx Appeals.
Volume.

Page.

33
36
38

57
407
1086

25

223

25

223

25

223

87

31
27
32
30
24

36
31
38
39
33
36
2o

87
377
839
876
413
376
467
706
857
667
843
791
1123

606

33

32
25
25
28
26
29
26

394
442

513
513
976
995
291

Phillips, C. J
Phoenix Insurance Co
Pictorial Review Co
472
' Estato tax decision; acquioscenre relates to issue whether transfer was made in contemplation of death.
' Acquiescence relates to that part of decision holding that Waiter E. Hettmsn is not liable as s transfcroe; and to limitation

issue.
Acqulesronre relates only to treatment of rental value.
decision.
~
Arquioscence rolstes to the following issues: Is any part of the deficiency as to Eastern Carbon Black
Co. , Thompson Oil Co. , O. 11. M. Cn. , snd Davis Bros. Co. due to fraud with intent to evade taxf Dld
the shares of Interstate flas Co. stock roceived by G. H. M. Co. as a dividend from Eastern Carbon Black
Co. constitute in part a liquidating dividendf
' Nonscquioscence published in Curuulative Bulletin XII-2 (1983h revoked.
s

' Estate tar
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Piggly Wiggly Corporation
Pitkin, George P

Pittsburgh

Athletic Co. '

Pittsburgh Brewing Co
Pittsburgh Melting Co
Pittsburgh & West Virginia Ry C
Pitzman Methudy Trust
Pizitz Dry Goods Co. , I.ouis

Plant, Henry Bradley

s

P-M-K Petroleum Co. s
Polar Ice & Coa, l Co
Ponvert, Luisa Terry, estate of
Pope, Olive R

'

Porter, F. Stanley
Portland Co-Operative Labor Temple Association
Powel, T. I. Hare s
Powell, Benjamin I
Powell, Joseph W
Prairie Oil & Gas Co
Preston, John W
Preston, Sara R
Price, I.aura M
Price, W. E
Prophylactic

(

57117

Brush Co

Prosperity Co. , Inc '
Prosser, Constance B
Provident Trust Co. of Philadelphia,
Prudential Loan Co
Putnam Trust Co
Putty, Mrs. iilalcolm
Quinn, Evan V
Quinn, Florence M
Quinn, Martin M
Quinn, Paul H
' Nonacquiescence published

(

(
executor

'

25126
43860
65173
60569
66964
67422
83386
88626
44858
72157
72158
81750
46585
43889
48984
52094
55659
60923
50576
54779
67638
81o68
29274
82425
89276
93304
64464
50380
73763
74560
74559
40659
41072
32996
47845
47846
45896
54968
.
26752
59957
78869
34743
69683
8544
80005
8598
8574

Page.

28
31

412
403

27

1074

37
30

439
636

32
22

66
81
161

30

133

36

27
35
25
36
39
27
26
34
29
35
35
24
24

360
1346
568

1161
475
450
55

509
655

113
312
312
216
216
676

27
25
29
37
26

28

5)3

31

374
975
655
212

26
35
26
26

970
412
970
970

in Comulative Bulletin XII-2 (1933), revoked.
Acquiescence relates to question whether certain dividends received by the petitioner from the Griswold Company are subject to tax; nonacquiescenee as to this issue published in Cumulative Bulletin
XIII-2 (19134), page 33, withdrawn.
s Acquiescence relates to third issue of decision.
' Estate tax decision; nonacquiescence published in Cumulative Bulletin 1937-1,
page 46, w. thdrawn.
'Nonacquiescence published in Cumulative Bulletin XII-1 (1933), withdrawn.
Acquiescence relates to deduction of loss resulting from liquidation of one of its subsidiaries.
'Nonacquiescence published in Cumulative Bulletin XIII—1 (1934), withdrawn.
&
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Pvains,

Ruth B

Ramish, Adolph
Ramish, Inc. , Adolph
Rand, Jessie H. , estate of '
Randall, George W. , estate of
Randall, Marjorie G.s
Rands, Inc
Rands, William C
Rapp, John W. , estate of
Rathborne, Georgie W
Rathborne, J. Cornelius
Raugh Realty Co

'

Ray Oil Co.'
Raymond, Ralph Leslie s
Rea, Henry Oliver
Reardon dt Sons Co. , John
Record Petroleum Co
Reese, Augusta Bliss
Remco Steamship Co
Rew, George Campbell, estate of
Reynard Corporation '
Reynolds Cattle Co
Reynolds, Marie B., estate of '
Ithea, Isaac T
Rhea, Mrs. Isaac T
Rhodes, Herman M
Rialto Mining Corporation
Richards dt Hirschfeld, Inc
Richardson, Amy S., executrix 1
Richardson, Charles W. , estate of '
Richmond, I'rcdcricksburg k Potomac R. R. Co.'
Ridgway, Robert
ltiggs National Bank s

Ritter Lumber Co. et al. , W. M

86469
39568
39569
81984
5850

38
30
30
36

38971

27
34
34

74942
62066
68846
28618
83106
83105
84655
32822
34332

79130

80265
20773
50962
62424
57728
41404
67386
70795
68445
71463

81060
54960
54959
54899
48692
56877
21715
64023
64023
68876
77666

30903
42833
42834
42835
48836
43604
43605
43606
48749

24

37
37
26
28
34

35
24
32
29

Page.

1189
1290
1290
1160
679
475
1094

1107
1061
936
607
48
1204

1171
1132
376
1207

34
30

565
579
451
451

31
38
29
29
34

206
59
804
804
212

25
24

980
1280
245
245
895
122
615

30

31
31
33
35
17

30
33

231

117

57319

57320
57321
57322
Estate tsx decision.
Nonacquiescence published iu Cumulative Bulletin X-2 (1931), page 99, withdraw.
Acquiescence in that part of decision relating to deductibility of loss sustained in 1924 from sale of residonce.
' Acquiescence relates to issue whether petitioner was taxable in 1923 as a trust or ss an association.
4 Nonccquiescence
published in Cumulative Bulletin XV—2 (1936), page 44, withdrawn.
4 Acquiescence relates to deduction for depreciation
on premises; and inclusion in year 1930 in petitioner
Fox's income, $7, 400, representing rental value of premises occupied by him.
s Acquiescence
relates to increased deduction for loss on retirements of roadway property.
4 Nouacquiescence
published in Cumulative Bulletin X-2 (1931), withdrawn,
4

s

s

30
Ac() n IEscENcEs

—Continued.
Docket
No.

Taxpayer.

Board of Tsx Appeals.
Volume.

Roach Studios, Inc. , Hal
Roberts et ux. , E. A
Robertson, Callie E
Robertson, Cordelia Biddle, general
the property of Anthony N. Duke
Robertson, R. R
Robison, Lester L
Robson, Clara Po estate of
Rocky Mountain Oil Co. '
Rodeo-Vallejo Ferry Co. '

guardian

Rodewald, F. Kingsley
Roerich, Nicholas s
Rogers, Brown & Crocker Bros. , Inc
Rogers et ux. , Charles A
Rolandelli, Guiliano 4
Rosenberg, Louis
Rosenbloom Finance Corporation 5
Ross, Olive
Rossheim, Irving D.s
Roth, Gorton
Roth, Henry, estate of
Roth, W. A. '
Roy & Titcomb, Inc
Royal Insurance Co. , Ltd
Rudman, I '
Rudman, Rose '
Ruiz, M
Rushmore, Charles E., estate of o
Russel, Albert W
Russell, C. C
Russell, Mrs. C. C
Rutledge, T. W

St. Johns Investment Co
St. Louis Union Trust Co. et al. , cotrustees
St. Louis Union Trust Co. , executor»

of

61750
80697
42496

79943
42497
53878
26645
79421
36411
48528
76659
83065
67581

83198
57503
22568
88776
45065

29)38

83632
85886
85887
67097
77164
73423
46060
46061
58152

50613
65675
45966

31
36
28

828
549
635

38

1264
635

28
33
25

36

)

24

)

zs
24
z4
37

86]81

57479
67286
27626
35778
40903

}

Page.

35
38
32

31
26

37

1107
949
365
936
230
567
207
16
843

18
763
928
857
631

22
24

1163
587
969

30
36
35

955
803
803
746
480
602
506
506

24
24

37

1135

30
30
27

973
370
318

relates to inclusion in income of oil payments reserved by and paid to petitioner's assignof computing taxable incorue and allowable depletion.
relates to deduction of contribution to Victory Highway Association.
relates only to the issue involving salary and per diem allowance received by petitioner
Statea Government in 1934.
r ACquieSCenCe relatea tO reduCtiOn Of PrOSt Of memberS Of SyndiCate by the 2irg Per Cent COmmiaeiOn due
syndicate manager; and whether portion of the syndicate income consisting of dividends should be taxed to
the individuals only at surtax rates.
Acquiescence relates to holding of Board that distributions received from Joseph H. Finch rft Co. were
not partial liquidating dividends.
Acquiesconcc relates to issue whether petitioner realized additional compensation on sale of stock of
% amer Bros. Pictures, Inc. , in 19~&.
t Nonacquiescence (relating to community property agreement) published in Cumulative
Bulletin XV-2,
(1936), Pages 27 (Docket 718)1), 29 (Dockets 9447, 10202, 10755), 31 (Dockets 10299, 32950), 34 (Dockets 4017,
5389 62029 65577 68324) 35 (Docket 10980) 36 (Docket 37369) 38 (Docket 16985) 39 (Docket 7435)r 41
(Docket 9290), 45 (Dockets 45065, 3725, 12231), 46 (Dockets 61669, 68385), and 50 (Docket 7359), withdrawn.
Acquiescence relates to following issues: Inclusion in income of oil payments made to sssignors directly
by pipe line companies; deduction of cost for cement used in drilling oil well; deduction of drilling cost as an
expense.
t Estate tax decision.
» Estate tsx decision; acquiescence, except in so far as concerns the question of situs.

Acquiescence
ors, for purposes
i Acquiescence
i Acquiescence
from the United
&

&

rr

rr
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Salomon, Leon '
Sanders, W. C
Sanford, Lisa W. , estate of '
San Marcos Compress Co
San Martinez Oil Co
Sanson, Harold R. , estate of '
Sappington, G. Ridgely
Savings Feature of the Relief Department
Baltimore ifz Ohio R. R. Co.
Ssxe, Frank J., estate of ' '

Scatena, Elvira'
Schepp Co. , L
Schermerhorn, Harriet Pullman

8725
12281
26651
88466
49804
37447
43121
85192
51944
of the
59486
( 611o6
79276
68920
42908
48145
59612
80628
29854
i 80238
88610

Schumacl-er, J. P
Scofield, Marion, estate of 2 '
Scovill Manufacturing Co
Scruggs, Gross R
Scruggs, Marian P
Scruggs Invcstmcnt Co
Scullin, John, estate of
Seaboard Security Co
Seaboard Small Loan Corporation
Seaconnet Coal Co. '
Searles Real Estate Trust
Seaside Improvement Co
Second National Bank of Philadelphia
Securities Co
Security First National Bank of Los Angeles et al. ,
executors '
Security-liirst National Bank of Los Angeles, trustee
Selbert, I.td
Sells Sporting Goods Co
Shaffer, C. B.s
Shand, Gsdsden
Shapiro, Sanluel

Sharp et ux. , H. Rodney
Shaw, David, estate of

4
8
20

(

38711
46270
75524
79970
79971
18089
24489
77018
76825
40553

88
81
25
86
25
87
82
25
26
82
88

)

Page.

1109
9?9
949
278

2?8
218
651
1385
295
585
67o

419
1081
1242
51

ss
24
24
24

36
38
88
24
25

1174
1174
1174
791
560
560
307

1115

25

92
750
446

45429

28

289

86064
57059
20771
29259
26238
65158
84259
84260
86704
86705
34499

36
29

37
83

72

24
29
22
29

819
376
1350
858
1012

24

1235

' Nonacquiescence (relating to community property agreement) published in Cumulative Bulletin XV-2,
(1936), Pages 27 (Docl et 71811), 29 (Dockets 9447, 1i;202, 10755h 31 (Dockcts 10299, 32950), 31 (Dockets 4017,
5389, 62029, 65577, 63324), 35 (Docket!0980), 36 (Docket 37369), 38 (Docket 16985). 39 (Docket 7435), 41
(Docket 9290), 45 (Dockcts 45065, 3725, 12231), 46 (Dockets 61669, 68335), and 50 (Docket 7359), withdrawn.
' Estate tax decision.
' Estate tax decision; acquiescence relates to the followiug issue: Should there be included in the gross
estate the value at the dato of decedent's death of certain property which he had transferred in 1928 to a
trustee in trust to pay the income to birn for life, with remainder over of the corpus to certain named
beneQciariesr
' Nonacquisscsnce as to one issue, published in Internal Revenue Bulletin 1938—31, page 1, withdrawn,
acquiescence relates to issuo involvin inclusion of fair market vs!usaf rights to buy bonds in petitioner's
income.
' Acquiescence relates to the issue involving the allowance of a deduction from gross estate of 31,000 paid
to the Bonita School pursuant to promise made by decedent.
' acquiescence ri lati s to inventory issue.
s Acquiescence relates to issue regarding loss from operation of a farm in 1925 and 1926 and issue regarding
Increasing deficiency for 1925 by amount of interest accrued on bonds exchanged for art objects.
i Acquicscencs relates to market value of oil and gas leases on March I, 1913.
ii
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Shca, R. P
Sheets, I.everet T., estate of '
Shepherd, Celtic G. , estate of '
Shiverick, Jane B
Siegel, Alexander B
Silberblatt, Solomon '
Sills, Milton, csi, ate of '
Simcoe Realty Co. '
Simmons, II, et al. , Edward C. , executors
Simmons, Edward H
Simmons, George W. , estate of
Simmons et al. , Richard W. , executors
Simmons, Wallace D., estate of

Simms, E. F '
Simms Oil Co.'
Simms Petroleum Co.s
Sinclaire et al. , Helen B., executors
Hinclaire, Henry P. , estate of
Sinclaire, Jr. , Henry P. , estate of
Sinclaire et al. , Murray, executors
Sinclairo, Reginald
Hinclaire, William, estate of
Hioux Falls Metal Culvert Co
Sipes, Jasper
1620 Broadway Corporation
Skewcs-Cox, Edith Page s

Slack, A. B., estate of
Slack, Jr. , Willi'am H
Sloss, Hattie Hecht s
Smathcrs, E. E., estate of
Smathers Power Typewriter Co
Smith et al. , Flizabeth D. , executors
7

Smith,
Smith,
Smith,
Smith,
Smoot,
t

I. N. ,

estate of
Jessie, executrix
Mrs. Jessie
Louis, estate of
Lewis

E

Estate tax decision.

(

87885
40034
75228
69166
84442
32368
46385
64787
35720
47210
47211
47212
47212
47210

19175
19791
61497
61496

}

32
87
89
28
35
17
82
82

32
82

)

37703
29252
87520
87520

8?364
37703
41070
72605
78886
61669
68885
72404
78525
77004
64335
29260
48968
89291
49668

89291
49668
18376
22818
18876
82578

z4

zs
26
26
26
26
26
26
81

)

z9

}

sz

798
220
208
454
60
78

615
213
820
820
820
820
320
988

1106
1106
1859
1859
1859
1359
1859
1359
1824
709
149
167

33

271
105
880
1850
827
291

zz
24
24
24
25

291
807
307
807
1088

86
29
28

)
)

Page.

Nonacquiescence published in Cumulative Bulletin XII-2 (1933), page 25, withdrawn.
z Acquiescence
relates to March 1, 1913, value for purposes of calculating gain or loss upon sale of land
at Versailles, Mo. ; whether the invested capital of the Suncoe Realty Co. should
be increasedfor 19I8; and
the March I, 1913, value for amortization purposes of a leasehold belonging to Kansas
City Leasehold 5z
Improvement Co.
t Acquiescence relates to issues 3, 5, and 7 set forth lu syllabus of
published decision.
tAcquiescence relates to basis for computing depreciation ou assets acquired
by Simms Oil Co. in 1925
from Clayton Oil A Refining Co.
Nonacctuiesccnce(relatirxg to community property agreement) publisl ed in Cumulative Bulletin XV-2
(1936), pages 27 (Docket 71811), 29 (Dockets 9447, 10202, 10755), 31 (Dockets 10299, 32950). 34 (Dockets 4017,
5389, 62029, 65577, 68224), 35 (Docket 10980), 36 (Docket 373rr9), 38 (Docket
39 (Dooket 7435), 41
(Docket 92QO), 45 (Dockets 45065, 3725, 12231), 46 (Dockets 61669, 68335), and 50 16985),
(Docket 7359), withdrawn.
Acquir. seance in issue involving deduction of attorney's fees paid
decedent.
by
' Acquiescence
relates to the following question: Dfd petitioner receive a dividend from Ifecht
Broadway
Corporation in 1929 in the amount of $1,503?
' Acquiescence relates to market value of oil and gss leases on March I, 1913.
z

rt

AcrlrrrEscENcES

—Continued.
Docket
No.

Taxpayer.

Sneed, Jr. , J. T
South Memphis Land Co
Southard, Jennie
Southern k Atlantic Telegraph

Southern Railway Co. et al. '

Standard Conveyor Co

(
G. M

5

Stegeman, A. V
Stegeman, Jr. , Albert V
Stegeman, Ii'annie L
Stegeman, H. M
Stegeman, H. R
Stegeman, Mabel K
Stegeman, William L
Stephenson, Ida
Sternberg, Herman J
Stevens, John H
Stevenson Consolidated Oil Co. '

'

3788737898

Southern Security Co
Spangler, Georgia M
Spangler, J. W
Sperry, Edward G
Sperry, Elmer A. , estate of
Sperry, Jr, , Elmer A
Sperry, Zula A. , estate of
Sprague-Sells Corporation
Sprague tt'z Son Co. , C. H. '
Sprunt tk Son, Inc. , Alexander
Stacy, Marjorie Lipe
Standard Beef Co

Steele, Charles

Volume.

45694
44500
42592
29694
21481
29951

Co

Standard Island Creek Coal Co
Standifer Construction Corporation,
Stanton, George H
Starr, lcrank C
Stauffen, Theodora B
Stearns, Robert L
Steege, W. E

Board of Tax Appeals.

(

79972
79973
56320
56321
74297
74296
74298
74299
42006
42434
34946
38408
78477
20770
33159
36393
40873
35260
35017
51636
62100
69259
26756
37573
67098
85694
86878
86880
26643
26650
26044
20047
26640
26649
26048
62825
55758
29685
43416

27
27
26

1121
478
897
554
914

27

673

sBti

29
29
35
35
35
35

}

Page.

so
24
24

37
24

560
263
263
243
243
243
243
1165
307
599
780
376
281

24

690
184
112
671
513
1013

30

746

30
36
31
25

589

25
25
25

949
949
949
949
949
949
949

33
32

1039

24
23

610

25
25
20
25

252
52

'Acquicsconce relates to Board's holding that bonuses should be taxed as separate or community property,
in accordance with the classification of the properties under the lease; and issue in connection with assessment of deficiency for 1925.
i Acquiescence relates to issue involving deduction for depletion from advanced royalties or bonuses.
i Acquicsconce relates to folio. ving issues: 1. Did petitioner realize taxable income from unrefunded por2. Where
tions of amounts deposited by shippers for construction of facilitics for use of such shippers'?
bonds were sol&l at a premium prior to 'March 1, 1913, is the amortized portion of such premium taxable
incorno? 3. Did Commissioner erroneously exclude from adjustment for material and supplies an amount
equivalent to inflation contained in book value of such materials and supplies as were not used du ing 19207
' Acquiescence rolates to inventory issue.
z Qift tax decision.
r Acquiescenco relates to issues regarding rcduotion of income for fiscal year ending Novembor 30, 1924,
by loss sustained for 11 months ending Novcmbcr 30, 1922, and inclusion in income for all years of 3] par
value of capital stock of Sunburst Oil & Qas Co. received by petitioner as a premium.

AcufflEscElccEs

—Continued.
Docfret

Taxpayer.

Board of Tax Appeals.

Ko,

Volume.

Stewart, James R
Stewart, Maco, executor
Stewart, Nellie Esperson
Stewart, Theodore E
Stifel, Arthur C.'
Stiefel, Edv;ard W. t
Stiefel, Henry G.'
Stock I ards Bank of Cincinnati
Stockhan, Elijah
Stone et al, Irving K., executors and trustees
Stone, Irving Lee, estate of '
Stoneman, David
Storey, H. M
Story, IZatherine F.'
Story, Jr. , Nelson, estate of '
Story, Thomas B.'
Story, Walter P.s
Straubel, F. L. G
Street, Ralph W
Stromeyer, Irene
Stromeyer, William A
Strong, Harold C.'
Stryker, Max H
Stuart, Charles
Stuart, Jr. , Willoughby H
Sugar Creek Coal d: Mining Co
Sullivan, Eugene C
Summerfield Co
Summerill Tubing Co
Sunburst Oil k Refining Co
Supplee, C. Henderson, estate of 6 6
Sweinhart, James
Symington, Elizabeth L
Symington, Elsie J
Symington, Emily H
Symington

8: Son, Inc. , et al. ,

T. H

Talbot, J. A. '
Tarafa y Armas, Jose M. , estate of
Taylor Co. , Incoo W F
Teague, E. B
Terry, Anna Davis, estate nf 6
Texas Irrigation Co.'

6

'

89950
63645
68781
70297
60738
60789
60740
41085
22569
48880
43830
27627
62813
66961
66968
66962
66960
56867
72609
55841
55342
88576
82516
53796
73869
73758
29389
58711
74070
45979
89363
54784
62234
62228
62161
48786
48787
48788
48789
48889
48890

36191
82656
89597
78084
89925
40083
E 41846

39
32
35
82
29
29
29
25
26
26
26
24
81
86
86
86
86

29
86
28
28
25
86

29
32
81
26

29
86
23

39

Page.

87
442
406
600

1145
1145
1145
964
631
1
1

18
1126
239
239
289
289
516
891
472
472

1351
326
605
573
344
1359
77
347
829
902

29
85
85
35

1179
711
711
711

35

711

28
87
88
82

792

88
24

19
561
641
593
958

Nonacquiescence published in Cumulative Bulletin XIII-1 (1034), page 30, withdrawn.
Estate tax decision; acquiescence relates to issue involving deductions from gross estate.
Estate isx decision.
6 Acquiescence
relates to issues regarding allocation of total cost between common snd preferred stoclrs
purchased.
6 Gift tax decision.
6 Acquiescence relates only to the issue, Did the Commissioner
err in including, for gift tax purposes, the
entire value of certain single premium pclicies insread of one-half value thereoff
6 Acquiescence
relates to loss incurred in sale of a boat.
6 Acquiescence
relates to all issues except affiliation issue.
6

6

6

AcQUIEscEigcEs

—Continued.

Thacher et ux. , Thomas C. , Jr
Thatcher Estate Co. , the M. D.'
Thiele, Walter
Thompson, Edward W
Thompson, W. L
Three Rivers Security Corporation
Thrift Realty Co
Tichenor, Arthur L
Tichenor, Charles 0

Board of Tax Appeals,

Docket
bio.

Taxpayer.

Volume.

84781
87974
67506

51103
51104

(

44857
44880
50653
78425
78423
88167

'

83169
83171
83173
88175
83177

Martin F., trustee, Martin F. Tiernan
trust for Martin T., Charles W. , John W. , Ann
C. , and Mary E. Tiernan et al. '

Tiernan,

Page.

89
38
82
28
28
30
29
39
39

50
336
134
657
6o7
636
545
516
516

37

1048

25

986

84276—
84279

8429184294
31029
33464
42340
45957

Tifft, Charles

31030

Tifft, Letvis E
Tilles, Cap Andrew
Times-Picayune Publishing Co
Tobey, Maurice
Tolerton dt Warfield Co. s
Torrens, James H. '
Tracy, David E., estate of

Tracy et al. , Gertrude Hemler, trustee
Tracy, William R
Transcalifornia Oil Co. , Ltd

(

f

Oift tax decision.

i Acquiescence relates to

986

38
27
24
23

('

31
30

(

30

73111

Tresner, Amy

Tricou, Sallie S
Trinity Drilling Co. s
Troll, Annie
Trosk, George

33465
42341
45958
86505
48892
49539
27624
45320
53778
54828
62982
54828
62982
45513
66703

(
(

28093
40258
61498
61215
76256
77204

25

37
80
81

33

'87

25
28

33
35

545
277
18
892
787
1156

1156
1055
119
615
187
441

387
713
1106
598
681

the issue, Is the income of s trust taxable to the donor where the trust instrument
provides that the trust Income msy be used for support and education of the donor's children, but ives
never so used?
' Acquiescence relates to Issue regarding deduction of loss sustained by petitioner during nona%listed
period.
s Acquiescence in Board's decision in so fsr ss it holds that petitioner was not taxable on any part of the
proceeds of the 100 shares preferred stock given by him to his four sons in 192S.
' Acquiescence relates to qnestion whether deduction for depletion in connection with development
expenses was properly before the Board under mandatee of the court.
s Acquiescence relates to basis for computing
depreciation on assets acquired by Simms Oil Co. in 1925
from Clayton Oil di Befining Co.

Act3clzsczzczs

—Continued.
Board of Tax Appeals.

Docket
No.

Taxpayer.

Volume.

Troat, Edward E
Trout, H. W
True, Edward C
Turbeville,

73848
39020
68501
43733
47900
55553
64334
64560
22340
44742
29518
70296

Allie M

Turner, Kathleen M. '
Turrish, Henry
Twin Bell Oil Syndicate
Twining, Edmund S

Ulster & Delaware R. R. Co
Union Lard Corporation
Union Pacific

R. R. Co. '

Union Pacific

R. R. Co. et al. '

& Peoples National Bank of Jackson et al. ,
administrators '
Union Trust Co. of Pittsburgh, trustee
United Autographic Register Co
United Sts, tes Trust Co. of Ncw York, trustee

(

'Union

Vaillant, Ethel Nctcher
Valley Waste Disposal Co
Van Aken, Annie Louise
Van Sicklen, Fredericl- W. , estate of '
Vermont Hydro-Electric Corporation
Virginia Iron, Coal & Coke Co
Vogel, R. Fred, estate of
Von Gunten, Christian W. '

(

34
27
31

38051
86371
76894
79334
82545

59638
51576
56182
61378

24

1210
671
283

27
24
26
32

28927
20769
51530
70183
70219
35639
35649
35684
35685
40060
40061
40062
70456
61009
30384
26747
26757

Page.

)

377

913
165
600

25
24

109
376

s.

383

1126

30
29
27
'
,

26

)

1277
731
433
513

101

88

452

ss

151
306
1006
1087
580

29
29
34
28

702

Wagegro Corporation
Walker Products Corporation
Walker, R. D

82077
88
1225
44856
30
636
76762
34
983
' Acquiescence relates to that part of decision holding that Walter
E. IIettman is not liable as a transferee; and to limitation issue.
Acquiescence relates to issues with respect to loss sustained by O. dr W. R. R. Co. on exchange of land
9&~',
~

amount of loss sustained by O. dr, W. Railroad 4t Navigation Co. in 1923 on sale of land
in Seattle in 1
in Muftnomah County, Oreg. ; contributions to hospital departments in 1924, 1923, and 1926; amortization
of discount on bonds issued prior to March 1, 1913, and commissions; unrefundable portion of deposit made
with petitioner in connection with construction of branch line,
' Acquiescence relates to donations issue; amortization of discount on bonds issued prior to 1913;computation of tax for 1920.
' Estate tax decision.
' Nonscquiescence published in Cumulative Bunetin XII-2 (1933), page 27, withdrawn.

AcorfrEscENczs

—Continued,
Docket
No.

Taxpayer.

Board of Tax~ Appeals.

F,'age.

Volume.

Wall, Prank E.'
Ward Bros. Co

Warner Co.'
Warner, Ralph C
Washington, Sr. , George
Washington Market Co
Waterbury, Charlotte M. s
Waterbury, Donald N. s
Wat. erbury, L'ugene W '
Waterbury, Whitford N. s
Watson, Jr. , John H
Wayne County k Home Savings Bank
Wedding, G. Cx
Weeks, Alanson
Wcis, Samuel W
Wells, Thomas E.'
Whcelock, R. L
Whcelock, Mrs. R. L

(

Whitcomb, Anna S.s

j

Whitcomb, L". B.
White Oak Transportation Co.'
Whitman, Ward k Lee Co
Whitney, Richard
Whitney, Williard M
Whitson, Thomas J
Wilcox, C. B
Williams, Jr. , Alford J
Williams, Alma '
Williams, Ella J
Williams, L. H
Williams, R. L.'
Williams, W. W
Williamson, Alexs, ndcr B
s

Williamson,
Williamson,

Archibald (Lord Forres)
Bessie C.'

7359
30992
53039
53040
59190
62510
83712
43912
73381
73380
73383
73382
53414
89671
49144

4
24

25

33
33
33
33
27
38
26
32
31
30
34
28
28

56442

639)6

62126
78829
37806
37805
80017
85219
87196
85218
18088
61552
76661
37927
40233
46371
66915
84001
29273
58789
84000
46062
40231
( 43972
40229
1 43973
80545

(relating to community

property agreement)

74
576
208
208
208
208
463
1026
761

613
627
478

315
611
611
806

37
24
29
35
26
25
27

806
307
670
230
212
154
580
892
934
1161
580
934
506
154

25

31
36
24

34
30
31

published in Cumulative

1126

sr

29
36

lc

' Nouacquiescence

'05
12285
t

31
36

66718

Willis, Mary

I 313
9,1 58

33
37

154
668
615
187
441
387

Bulletin XV-2

(1936), pages 27 (Docket 71811), 29 (Dockets 9447, 10202, 10755), 31 (Dockets 10299, 32950), 34 (Dockets 4017
5389, 62029, 65577, 68324), 35 (Docket 10980), 36 (Docket 37369), 38 (Docket 16985), 39 (Docket 7435), 41 (Docket
9290), 45 (Dockcts 45065, 3725, 12231), 46 (Dockets G1669, 68335), and 50 (Docket 7359), withdrawn.

' Nonscquicscence published in Cumulative Bulletin XII-1 (1933), withdrawn.
Acquiescence relates to issue ss to basio values of stock.
' Nonacquiescence
published in Cumulative Bulletin XI-2 (1932), revoked.
s

4 Gift tax decision; nonacqulcsccnco
published in Cumulative Bulletin XV-1 (193G), page 48, withdrawn.
4 Acquiescence relates to the following issue: Wvhere husband
and wife, residents of tbe State of Michigan,
own realty as tenants by the entirety, msy they divide equally snd deduct in their separate income tax
returns losses resulting from tbe rental of suoh resltyr
' Acquiescenco relates to inventory issue.
' Acquiescence rolatcs to issue involving accrual of interest.
s Acquiescence relates to capital net gain issue as to stock sold in 1933,
n Acquiescence relates to question whether deduction for depletton in connection wtth development
expenses wss properly before the Board under mandatee of the court,

AcQUIRscENcEs

—Continued.
Docket
No.

Taxpayer.

Board of Tax App, als
Volume.

Wilson, Benton
Wil on k Co. , Inc. , of California
Wilson fit Co. , Lee
Wilson Commission Co
wilson Furs, Inc
Wilson, George S., estate of '
Wilson Shipbuilding Co.s
Winslow, Mary N
Wolf, A. C
Wood, Fred T

Wood Lumber Co. , E. K
Woodard, John S.'
Woods ard, Arthur P
Work, Horace H. , estate of
Wray, Eliza J
Wright, George M
Wright, Leonard Marshall

Yazoo k Mississippi Valley Ry. Co
Young, Ethel P
Yukon Alaska Trust

Zimmerman,

John E

Zimmerman, Sarah A.
Zinsser fk Co

' Estate
s

S

(

52894
20768
83826
20767
57058
50828
84887
76059
56489
88808
28605
24156
71962
54741
60227
81027
25881
25854
45508

80
82
84
24
22
26

62023
62991
88868
84161

80
84
24
26

88
24
25
24

29
80
25
88

319
1136

82
27
25

613

tax decision.
Acquiescence does not relate to issue 5 of decision.
Acquiescence relates to reorsauisation issue.

82488
5242

182
57
162

1018
1216
100
741
94
858
21

1107
1

815
635

279

82491

F

649
376
840
376

86
21

618
279
618
152

The Commissioner has withdrawn his acquiescence in the following
decisions of the United States Board of Tax Appeals:
Board of Tax Appeals.

Docket
No.

Taxpayer.

McIlhenny et al. , Frances Plumer, executors '
McIlhenny, John D. , estate of '
Wade, Jeptha H. , estate of '
Wade, Jr. , et al. , Jcptha H. , executors '
'

45008
45008
43164
43164

Volume.

22
22
21
21

Pago.

1093
1093
339
339

Estate tax decision; acquiescence published in Cumulative Bulletin X-2 (1931k

The Commissioner does NOT acquiesce in the following
of the United States Hoard of Tax Appeals:
Docket
No.

Taxpayer.

Ahclson Realty Co. , Inc
Abelson's, Inc
Ackerfr&an,

30311

Albrccht ct al. , Katherine B., executrices
Alker, Vera M. Kohler
Allen, Dorothy A. D.'
Allen, Nathan R
Allied Furriers Corporation
American Brick &k Tile Corporation

40948
40949
8355
74759
41295

'

Transit Co

American Seating Co. '
Ames, Jr. , Ward
Anglo-American Direct Tea Trading Co. , Ltd
Apartment Corporation
Applehy, Francis S
Arnhol Manufacturing
Co

Edward l3

24
24

(

Page.

686
686

512
25

88509
81654
50059
29994

38
38
24
22

56024
63436
62604
49205
67662
64782
07602
72861
14076

30

1182

33
30
30

245
529

30133
31998

American Gas &k Electric Securities Corporation
American Ideal Cleaning Co
American Railways Co

Archbnld,

Volume.

850
373
1091
243
871
160
457
1121

36116

Central Life Insurance Co. '

American Refrigerator

Board of Tax Appeals.

31634,

Irving C

Alameda Park Co
Alhers, William H. '

American

53792
53793

decisions

49817
84529
42024

73089
50489
01660
65064

33
27
25

939
465

14
27

328
624

38
26
31
26
27

849
533
1068
837

711

'Nonacquicsconce relates to issue concerning loss on sale of stock of A. Nash & Co.
Estato tax decision; nonacquicscence relates to State inheritance tax issue.
s Rift tax decision.
' Nonacquicsconco relates to issue whether certain funds denominated "Insured's personal benefit fund"
moro rcsorvn funds requirod by law; and issue whether the petitioner's liability on outstanding unsurrcndercd unpaid coupons const, itutos a reserve fund required by law.
' Acquiesconce publishrai iu C&unulative Bulletin VIII-2 (19293. withdrawu.
&

NoNActqmEsoENczs

—Continued.
Docket

Taxpayer.

Archbald,

Xo.

Joseph A

Archbald, Jr. , Joseph A
Arkell, William Clark
Arntstrong, Willialn M
Ashton, Willard H
Atlas Life Insurance

(

89148
40544
40751

Co

67199

Auto Strop Safety Razor Co. , Inc
Ayer, Henry S. , estate of '

Babson, Fred K
Babson, Gusiavus
Babson, Henry B
BaRinfrer, Bessie M. , executrix '
Ba11inger, Walter F., estate of '
Baltimore 8". Ohio R. R. Co. '
Bank of California, National Association
Bankers Tru. .t Co. , trustee
Barradale, E. Morgan
Bartlett, J. Kemp
Bsshford, Raytnond I
Bass, Francis M
Bateman, F. L
Bay, Robert P
Bebb, Richard F., estate of s
Bebbe, Junius, trustee
Bebbe, Marcus, estate of
Bechtel, Kenneth K
Bechtel, Stephen D
Bchan, Thomas W
Bekins, Katherine, estate of
Belfast Investment Co.4
Bell, Frederic D. , estate of
Bell

trz

Sons, Samuel

Benaglia, Arthur and Elise
Beresford, Vivicn Helen de la Poer, estate of s
Berkeley Hall School, Inc
Bindley, Mary M. , estate of
Binghs, m et ux. , Harry Payne
Bismarck Tribune Co
Blacksher et al. , D. W. , executors, estate of James
Uriah Blacksher '
Blacksher, James Uriah, estate of '

61661
65062
61678
65063
84812
40419

Board of Tax Appeals.
Volume.

27

837

27
88
25
28

887
177
928
582

29

750
621

57874
78778

(

Page.

79]52

79158
52224
52223
,52222

82177
82177
87289
55587
60699
82459
77376
68632
71 56.5
73626
47772
66014
41295
52707
52707
75485
75486
7»428
87675
19128
69534
38056
416477
45616
87638
67259
47415
58871
82160
59660
88458

27
27
27
28
28
80
30
24
34

28
33
80
84
2S
27
26
26
34
34
32

859
859
859
1311

1311
194
556
10
1229
285
10
4

851

1168
1091
190
190
824
824

38
17
31
82

1088
604
213
945
701

22

798

86
81
81
28
88

888
829

33
88

38

1116
113
918
281

998
998

' Estate tax de ision.
r Nonacquiesceoce
relates to deductibility as expense for year 1999 of amount for maintenance of wa
and structures.
s Estate tax decision; nonacquiesccnce relates to State inheritance tax issue.
& Nonacquiescence
in issue as to whether petitioner is entitled to deduction for amortization of the Dee
tract warehouse for 1918.
' Nonacquiescence relates to issue involving reorganization.

NONAQQ»f1

EscENcEs

—Continued.
Board of Tsx Appeals.

Docket
No.

Taxpayer.

Blair,
Blair,
Bliss,
Bliss,

69803

Cecil Charles
Edward T

f 42313
63741
55902
53422

Sydney R
Valentine
Blocl», Meier S
Hlum, Bessie

8487-3

Hlum, David

Blumenthal Harry S
Hoard of Fire Underwriters of the City of Duh'th
Boca Coign, Development Co
Bochringcr, Rudolph '
Boeing, William E~.z
Bocl»rnarb Simon
Bonwit, Paul J

J. W
Hradbury, I. C
13rinsmade, Henry N. , estate of
Brinsmade, Paul S, , executor, estate of Eienry
E3rinsmade
Brisl»ey Co

British-American Tobacco Co. , Ltd
Brool»lyn City R. R. Co
Brooklyn k Queens Transit Corporation
Hrool'lyn Radio Service Corporation
Brooks, Reginald
Brown, Frank A. , estate of
Brown, H. C
Brown, Harry A
Brown, Pearl B., executrix
Browning, John N
Browning, S. P
Buchsbaum, William
~

Estate tax decision.

40446

25

77244
49272

81811
62985
41472
43629
10651
249l2
28971

K.

37

43150

81961
76751

Bracktnan,

26
26

29
29
34
26

70951

Bowman Hotel Corporation

29
31

52221
52220
75143

49891
8S167
82185
58661
64691

Bool, S. E
Booth, Lrllen S
Boston Elevated Ry. Co.'
Boston Safe Deposit k Trust Co. et al. , executors'
Boswell, William D. , estate of '
Howen, Fdwin L.s
Bowman-Ililimore Hotels Corporation

Volume.

3S006
45714
45780
S6046
86047
86046
86047
60899
43224
20353
20353
61229
68560
47677

33343
48136
47677
72713
72714
74886

29
37
38
83
34
36
37

Page.

1096
1192
962
732

915
580
580
904
860
941
8
178
541
507

1011
141
494

30
37

679
970
208

24

1193

24

1193

24
23

259
1351
195

39
39
29
27
27
27
31
3l
26
25
26
26
31
31
36

195
987
226
77

77
269
70
901
631
901
901
927
927
21

s Nonacquioscence
published in Cumulative Bulletin 1938-1, page 3G, in so far as it pertains to the trust
issuo, withdrawn.
s 'I'bis notice, which wss originally published in Internal Revenue Bullotin 1938-25, page 1, is being
rnpublisheti for tho reason that it wss erroneously included in tho list of cases acquiesced in published iu
Cumulative Bulletin 1938-1, page 4.
Nonscquiescence relates to issue involving reorganization.
s Nouccquiescence relates to taxability of s transfer under subsections (a) and (c) of section 302, Revenue
Act of 1928.
4 Nonacquioscenco
relates io issue whether gains on sale of stock of the lyaterbury Chemical Co. wero
tsxabln to petitioners or to trusts created by thorn,

'

NONAcQIIIEscENcES

—Continued.
Docket
No.

Taxpayer.

Board of Tax Appeals
Volume

32584
44153
( 44684
32584
44153
44684
76255
16075
( 16076
89806
31209
47800
37321
44909
58795
87787
33469
42684
50305

Buck, John A. , estate of '

Buck et al. , Mary M. , executors

'

Buckhardt, August
Buffalo Union Iron Furnace Co.'
Bullington et ux. , Robert McCarthy
Bullock, George s
Bunge North American Grain Corporation
Burdette, Clara
Burley, Blanche B., executrix
Burrill, Edward L
Burrows, Waters F.'
Business Real Estate Trust of Boston

(

Butler-Veitch Co

46170

Cadwalader, Mary Helen
Cadwalader, Jr. , Richard M
Cambria Development Co.'

46327
71800
75411
54033
60432
67415
36381
83936
36382
87564
51880
61881
47444
53489
45393
45392
51882
47669
51883
51884
51885
47669
51886
75816
68793
24837

Carey, Robert
Carey Fibre Products Co. , Emerson
Carey-Reed Co
Carey Salt Co
Carlson, Charles T
Carroll, J. J.
Carroll, Lena Carter
Carson Estate Co
Carson, John E
C arson, Rose L
Carter, A. L
Carter, A. L., administrator
Carter, Mrs. A. L
Carter, E. A
Carter, Lillie N
Carter, Maude H. , estate of
Carter, Jr. , W. T
Case, Montgomery B
Cassels, Robert
Central Market Street Co.'
Central Union Trust Co. of New York, executor

31736

Page

25

780

25

780

32
23

1272
439
754

38

23
27
25
26
26

710
150
692

38

615
1401
236

25

191

23

953

27

1078
1157
1155

32
34

839
26
36
26
39
27
27
31
28
28
27
27
27
27
27
27
27

34
26
25
25

675

36
675
185
65
65
607
236
236
65
65
66
65
65
65
65
1229
1401
499
757

Fatale tax decision; nonacquiescence relates to deduction of amount of a claim fiied against the estate
and allowed by probate court.
r Nonacquiescence
relates to issue regarding deduction from gross income of fiscal year ended April
30,
r

1919, of reserve for relining blast furnacee.
r Nonacquiescence
relates to issue 1 of decision.
' Nonacquiescence relates to the issue, deductibility

debt.

of the amount paid for

s second

mori gage as a hsd

Nonacquiescence relates to inclusion ln cost of real estate lots the estimated cost of future expenditures
for contractual improvements.
~ Nonscquiescence
relates to issue regarding Board's jurisdiction of subsfdhries
s
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69212
71063
86538
55569
63818
55568

Central United National Bank
Cereal Products Refining Corporation
Champion, David J.t
Champion, T. Pierre '
Chandler, Constance
Chandler, Harrison Gray
Chandler, Helen
Chandler, Marian Otis
Chandler, Norman
Chantller, Philip
Chapman, C. F
Charavay, Marius A
Chemical National Bank of New York
Chenowith, H. C
Chicago Dock & Canal Co
Chicago & North Western Ry. Co.'
Chidlaw, Harry K
Chisholm, Archibald M. , estate of s
Christensen, Niels A
Clark, Percy H
Clark Thread Co.'
Claude Neon Lights, Inc. '

('
(

Cleland Estate Co. , Inc. , Henry A. s
Cleveland Trust Co. , trustee of Edith K. Timken
et al. Trust
Clevis, C. H
Coastwise Transportation Corporation
Cobleigh, Margaret Edwards, estate of 1
Cochrane, David K.s
Colorado & Southern Ry. Co. '
Columbia Pacific Shipping Co
Columbus Brick & Tile Co.'c
Commercial Garage Co
Commercial Investment Trust Corporation

"

(

67471
67470
67475
67468
67473
67476
52496
70005
71592
45604
38349
48268
36343
69782
8525,)
72424
65177
88903
47974
59891
88585
40890

51197
88561
68483

89916

(

40765
60428
21974
50968
42707
41646
43495
50051

Board of Tax Appeals.
Volume.

88

89
27
27
82
82
82
82
82
82
28

29
30
26
82
22
29

87
33
31
28
35

29

39
32
28
24
26
86
29
26
22

28

Page.

588
92
1812
1312
720
720
720
720
720
720
53
1255
178

301
231
1407
1096
167

79
1082
1127
424

436

118
646
725
176

1167
1248
964
794
793
148

Nonscquiescence relates to issue ~bather redemption of stock ives equivalent to taxable dividend.
iiNonacquiescence relates to following issues: Undermaintenance;
profit and loss on bonds retired;
amortization of bond discount.
' Nouacquiescence relates to the fo)lowing issue; Value at which life insurance policies, in whicli the
decedent had elected during his lifetime to have the proceeds paid to beneficiaries in installments, should
be included in the gross estate.
i Nonacquiescence relates to issue respecting depreciation.
' Nonscquiesoence relates to issues (1) the acquisition by petitioner of stock of the Bello~a Corporation
and the Claude Neon Federal Co. ; (2) the Claude Neon Lights of Maryland, Inc. , transaction involving
the exchange of property for stock.
o Nonaoquiescence
relates to basis for determination of gain or loss on the sale of property devised subject
to s life estate.
i Estate tax decision.
s Acquiescenco published in Cumulative
Bulletin XII-1 (1933), revoked.
'Nonscquiescence relates to the following issues: Did petitioner and affiliated corporations make exdurins Federal control, for which
penditures in 1920 to rehabilitate its proporties for undermaintenance
they were allowed $7M, 004 in final settlement with the Director ()enera) of Railroads, and if so are such
amounts deductible in determining taxable income for 1920; and the computation of net taxable income for
the months of January snd February, 1920, subject to the rate of tax applicable to corporations which wero
under Federal control.
«Vionacquiescence relates to inclusion in consolidated invested capital of capital stock issued for promissory
notes.
Nonacqulescence relates to deduction in 1920 of excess of market value over sale price of stocl- sold to
employees.
'

"
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Connolly,
Connelly,

7(560

44081
45833
46267

James A. s

51967
60566
66948
44083
45834

I.. B.'

44082
79793
38579

)

30
32
33
37
37
37
37
26
28
37
27

f16766

43136
45267
88279

51317

Cunard Coal Co.'

Jerome C
Shelby H. , trustee
Hector AlcGowan

Cyrus H. K
I. T., trs, nsferee

(

so
30
35
25
25
7

66767
66701
66702

Crile, Grace McBride
Crispin, Mrs. Egerton
Cronin, Ernest A. '
Crosby, Oscar T
Cross, Maurice

Page.

850
480
19
164
164
1401

30

~

35014
3144
44617
76106
7l755

CreIvs, Everett J.'
Crews, Ralph W '
Crews, Robert E.r

Czajke,

36
27
33
32
32
26

58777

Mary B.'
Conti, Lliciana
Cook, Elizabeth E.'
Cook, Sam
Cooper, A, T '
Cosmopolitan Bond k Mortgage Co.'
Coughlin, R. Lawrence and Evelyn W
Coursey, Sarah A. IV. s
Crews, Charles IV '

Cuppia,
Curlee,
Curren,
Curtis,

Volume.

88264
43784
70384
77568

Commonwealth, Ine
Community Bond k Mortgage Corporation
Community Mausoleum Co, t
Community Telephone Co
Community Water Service Co
Cone, Edward K

Connelly,

Board of Tax Appeals.

Docket
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Taxpayer.

32735
26874
26875
28792
58545
48833
81826
86613
64639

24

331
331
28

1351
92
798
717
1048
1068
387
387
387
387
1020
236
914
1234
1079
234

26
28
34

36
33

1401
773
946
899
564

s4

1011

D.
Dahl, Chester T., estate of '
Dalton, H. G
Dana, Charles A
Darling, Frank W. and Mrs. Frank W

81962
64711
70953
76699
79254

282

)

97
1062

Nonacquiescence relates to issue whether the final installment on the sale price of mausoleum crypts
tp be retained by a trustee as a perpetual care fund 'hould be excluded from the full contract price in computing profit, the taxpayer reporting on the accrual installment basis.
onacquiescence relates to issue involving the amounts paid to stockholders by J. G. Curtis Leather
Co. upon cancellation of certain stock.
s Nonscquiescence relates to value of common stock of American Chain Co.
, Inc. , and the basis of allocation of cost between said common stock and preferred stock of said company acquired
at the same time
and under the same agreement.
' Acquiescence published in Cumulative Bulletin VII-1 (1923k withdrawn.
r Nonacquiescence
relates to issue involving commissions charged on real estate ]pans,
s Nonacquiescence relates to the following issue: Computation of taxable profit to
petftjpner frpm safe pf
]and by the trust during 1930 on the basis of the value of said land as of March I, 1913.
I Nonacquiescence relates to issue in respect of allowable deduction for depletion.
r Gift tax decision.
r Nonacquiescence
relates to expenditures for mine equipment.
» Estate tax decision.
~

'x oNA
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Dashiell, C. R
avidson, Watsofl P
avis, Frederick H
Davis, Thomas L
Day, Charles, estate of '
Dean, Mason L
Dearing, Roy E., estate of ' '
Dearing, R. H. , estate of ' s
Dearing Trust Lstate, R. H.
Dearing, Mrs. R. H. s '
Desring, Willis R.' '
Dearing, Mrs. Willis R.s '
Dcgcncr, John F., estate of '
Degcner, Jr. , et al. , John F., executors
De Lisser, Horace, ertate of '

(

»

de Mille Productions,

Inc. , Cecil B.'

de Mille Productions, Inc. , w illiam C
Dennett, Marie G.'
Dennision et ux. , Harold S
Denny, Reginald s
Depew, Ganson
(les Cognets, Estelle
. dcs Cognets,
Louis, estate of
Des Moines Improvement Co.'
Diescher et ux. , August P.
Diescher et ux. , Samuel E.'c
Dohrmann, Andrew B. C

Volume.

86
27
24
24
34
85
36
36
86
36
86
86

75056
46486
37824
37895
75102
61205
69882
84195
84194

84193
84196
84192
84197
88500
88500

'

(

(

"

Dolomite, Inc
Donnelly, Paul F., estate of '
Donner, Carroll E
Donner et al. , Carroll E., executors
Donner et al. , Carroll E., guardians
Donner, Joseph W
Donner, Jr. , Joseph W
Dort, J. Dallas, estate of '
Douglas, D. W
Douglas, William E
Douglass, Howard W. , estate of '
Drawoh, Inc
Driver, Sr. , Frank L., estate of

Board of Tsx Appeals.
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Taxpayer.

(

2459
52996
61290
65123
53108
61321
72023
91728
49516
50860
70892
70889
8578
85716
85715
20658
28969
60661
87108
60287
60286

Page.

813
158
405
405

11

26
26
2

889
848
848
848
843
848
843
185
1S5
102

xi

1161

)
80
87

33
27
84
34
7
86
86
19

19

60285
60286
60235
44735

28
88
32
82
32
82
82
26

87419
87420
40031
45014
70574

37
87
80
28
86

826
49
834
738
515
540
540
279
732
732
507
466
1270
1284
864
364
364
864
364
1321
1122
1122
1143
666
246

' Estate tax decision; nonncquiescence relates to deduction of balance due on pledges made by decedent
during his lifotime to certain cliaritable snd educatiousl institutions.
' Nonncquiescence relates to issue whether fair marlret value of oil payment contracts taken as compensauon for drilling oil and gas wells for others by a partnership is taxable as income.
i Partial acquiescence published in Internal Revenue Bulletin 1938-16, page 1, withdrawn.
i Rstste tnx decision.
' Bstnle tax decision; acquiescence published in Cumulative Bulletin X-2 (1931), recalled.
x Nonacquiesceuce
does not relate to the case of Constance A. de i&lille, Docket 71952, which was disposed

of by stipulation.
r Nonacquiesccnce
relates to deductibility of $10,000 because of the fact that
hsd invested became wortbloss in 1930, although that fact was not ascertained
x Nonacquiescence
relates to deduction of amount expended for dental bridge
in keeping petitioner in first-class physical condition,
~ Acquiescence
published in Cumulative Bulletin VII-1 (1928), withdrawn.
» Nonncqufcscence relates to issue whether wives of petitioners are jointly
joint returns nro cled.

a bond in vrhich petitioner
until 1931.
work and amount expended
liable for deficiencies when

46
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Drunheller,

Volume.

41515

George

45752
37552
83459
46603
74911

Duff, Robert C.'

Dunning, Henry A. B
Dunham et al. , Lucy Belle, executors
Dunham, Mary Virginia, estate of '
Dye, Clarke E

East Coast Oil Co. , S. A
Eaton, Cyrus S.s
Eckhart, Bernard A. , estate of

Board of Tax Appeals.

'

58180
86942
76443
52662
71208
45781
73893
64779
64778
49064
39255
56449
67967
76546
77307
77309
40899

'

Edison Securities Corporation
Edward Securities Corporation
Eifert, Karl C
Einhorn, Max
Eldridge, Alice H '
Kldridge, A. S.'
Flkhorn Coal Co. s
Flkins, Hallic D s
Flkins, William L., estate of
Ellis, R. R., estate of
Ely, Elizabeth Taylor
Emerson, Sigurd A
Emery, Mary M. , estate of s
Fquitable Life Assurance Society of the United

23

36
26
33

31
37
33
29
30
23
36
30
30
34
24

}

28
34
33
aa

31110

States
Equitable Trust Co. , of New York, ancillary administrator s
Frb et al. , Ray L. , executors r
Ethel D. Co
Eustin, Augustus H. s
Evening Star Newspaper Co
Everhart, James William

(

Fairmount Cemetery Association
Farish, Libbie Rice
Farish, W. S
Farish & Co. , W. S
Farmers Cotton Oil Co

(

33241
57867

26675

30925
42811
81145

81146
87840
42679

209
1342
1222
286
824

558

715
606
483

918
1351
954
1321
1321
845
572

367
631
249
901
585
708

67259
29260
32032

71637
61870
66855

Page.

31
29

}

27
30
aa
26

329
1315
25
820
762

318

1272

36
36
38
27

1114
1114
150
105

Nonacquiescence relates to issue 2 of decision.
Estate tax decision.
Nonacquiescence relates to the following issue: Whether tbe Commissioner erred in using as s basis for
securities sold by the partnership of Otts 4 Co. , of which the petitioner wss s member, the cost of said
securities to the contributing partner.
' Nonacquiescence relates to deduction of loss in transfer of securities to a corporation in which petitioner
owned sll the stock except qualifying shares.
' Nonscquiescence with respect to the holding that there was a reorganization.
s Acquiescence published in Cumulative Bulletin XI-2 (1932), revoked.
a Nonacquiescence
relates to the following issues: Reduction of cost basis (March 1, 1913, value) of assets
sold by a partnership in 1919 by depreciation allowed 1n computing 1ncome for period March 1, 1913, to
computation
of 19!9 partnership profit on sale of assets by considering as part of the sale
December 1, 1913;
price taxes of the partners paid in 1920 by the vendee.
s Acquiescence published in Cumulative
Bulletin XIII-2 (1934), withdrawn.
s

a

a
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Farmers Life Insurance Co. '
Feldman, Henry 0
Ferree, C. B
Fidelity-Bankers Trust Co
Fidelity tt'z Columbia Trust Co. , trustee
Fidelity Union Trust Co. et al. , executors s
Field, Marshall
Fifth Avenue Bank of New York, executor

Fifth Street Building
Fincke, Reginald
First National Bank in St. Louis '
First National Elank of Boston, s, dministrator
First Peoples Trust
Fisher sft Fisher, Inc
Fisher, Irving
Fitzgerald, Thomas
Flaherty, William, estate of, and Ella
Fleitmann, William M. , estate of '
Fleitmann, Jr. , et al. , William M. , executors
Fleming, Lamar L.t
Fleming, Margaret E. B.s
Fleming, William
Fleming, Mrs. William
I letcher, Salathiel R
Flinn et al. , Clara Louise '
Flintermann, Carl H. L. , estate of
Foley, Thomas J., estate of
Folger 4 Co, , J. A

Nonacquiescence

'

(

s

i

'

Folger Estate Co
Forest Glen Creamery Co
Foster, Caroline B., cstatc of '
Foster et al„Charles H. W. , executors
Foster, L. B.'
Founders Associates
Fox, Fontaine '
Fox River Paper Co
1

(

'

48817
45859
61542
88421
65041
65042
72236
86908
69584
16627
29264
45587
85679
44278
48078
44746
45403
60929
61622
62075
79897
28449
28449
78362
78416
61042
65676
61048
65677
88041
84488
84491
75516
67217
22212
80721
31200
35147
51833
46672
46672
48086
62684
71084
20878

does not relate to issue in connection with option payment

27
28
32

37
30
81
26
31
32

Page.

428
286
725
142
o62

171
116

945
701

876
89
23
25
26
82
80
29
85
22

6]2
551

211
488

1113
1131

84
86

1291
1291
884
778

81

623

81

628
75
1085

22

24

37
82
84
27

t

510
1124

996
258
1

sr

1

33

564
708
708
1828
826
451

26
26
26
29

30
28

1188

received for purchase

of

land.
r Estate tax decision.
s Acquioscence notico published in Cumulative Bulletin X-2 (1931h recalled.
' Nonacquiescence relates to issue involving inclusion in income the decedent's share of profit of a partnership of which he was a member up to the date of his death.
' Nonacquiosceuce relates to valuation date for cost purposes of securities scquirod by petitioner from a
trust under hcr grandfather's will.
4 Nonacquiescence
relates t;o issue whether petitioner-beneficiaries
sre taxable on distribut. ion~ made on
January 4, tOSS.
"Nonscquiescence relates to deductions in 1924 and 1923 on account of losses resulting frout alleged sales
of securities.
' Nonacquiescourc relates to inclusion in income of corporation for years eruled starch 31, 1930, and
March 31, 1931, amounts re'presentinc rental of premises occupied by its president,
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Franklin Title & Trust Co.'

Franks, Jack M
Frost, Mary Ryerson

I"uhlage, Alfrezl E.s
Fuller, Alvan T
Furuiture Corporation

(

of America, Ltd

Gale, Emily A
Gamble & Stockton Co.'
Gambrill, Richard Van Nest
Garcin, I"dward H
Gardner, Charles E.'
Garrie, Daniel T., estate of
Garvan, John Joseph, estate of '
Gary, Virginia V. , executrix s
General Machinery Corporation
General Motors Corporation
General Outdoor Advertising Co. , Inc. '
General Securities Co
General Utilitics & Operating Co
Geneva Water Co
Gerard, Erie
Gerhardt, Philip L
Gerlach, Theodore R
Gerstle et al. , Mark LJ
Gibbs-Preyer Trust, No. 1
Girard Trust Co. et al. , administrators
Gladding, Mary D. , estate of '
G. M. &S. Co
Goetjen & Metson Co
Goforth, Mary B
Goforth, R. S
Goldberg, Harry S.'
Goldschmidt, Henry P., estate of 'c
Goldschmidt et al. , Georgette, executors"
Goodale, Walter S
Goodan, May Chandler
Gordon, Bertha M. »
Graham, M. H

Board of Tsx Appeals.
Volume.

51947
60167
67805
53685
88981
61754
73759
72800
72801

266

32
88
32
31

so

61672
42707
81544
21657
38575

31736

27
26
88
22
25
25

44746
40031
70449

30
33

25

52824

66511
82188
52770
89249
45221
77375
38042
41641
s

62854

89917
75624

31435
16383
17875
52316
52316
5389
16138
16138
78456
67472

81081
38335

Page.

3o
32
38
29

37
28
34

j

sz
33
39
32
27
26
26
32
32
4
14
14
34
32
36
26

260
1402
222
154
878

837
794
981
1027
1351
757
612
1143
1215
523

1011
330
934
582
236
1229
565
830
492
926
385
223
223
1206
1206
1073

1010
1010
697
720
202

301

~ Nonacquiescence
relates to the Question whether Franklin Bond A Mortgage Co. was entitled tp deduct
commissions paid on the sale of its bonds instead of prorating cost over the life of the bonds.
z Nonacquiescence
relates to issue whether redemption of shares of stock represents payment in partial
liquidation of a corporation or a taxable dividend.
z Npnacquiescence
relates to inclusion in consolidated invested capital of capital stock issued fpr pzpmjs.
sory notes.
'ilonacquiescence relates to value of comrron stock of American Chain Co, fnc and the b ' f B
cat&on of cost between sard common stock snd preferred stock of said cpmpaz y acqujz
snd under the same agreement.

s

Estate tsx decision.

NonacQuiescence in issue involving counsel fees Paid in connection with iitjgstjpn
Nonacquiescence re!ates to the following Question: Are petitioners entitled to deduct on theiz jndjvjdug
returns the operating and capital losses sustained by zeal estate syndicates of which they were membersf
sAnd 19 related dockets.
&Acquiescence published in Cumulative Bul!etio X-1 (1991), withdrawn.
a Estate tax decision; acquiescence published in Cumulative Bul!erin X-2 (1991), recalled.
n Nonacquiescence in holding that petitioner is not individually liable for sny part of deficiency.
s
z
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Great Western Power Co. of Ca'ifornia
G reen, H. A
Green, Robert D.z
Greenleaf Textile Corporation
Gregory, Evelyn F
Greisler, Bernard
Greisler et ux. , Sol
Greve, William M
Griffis, Stanton '
GrifIitlrs, George W 4
Grosvenor, Theodore P
Guitar Trust Estate
Gulf Coast Irrigation

Gulf, Mobile k Northern R.
Gund, ICaroline E., estate of

R. Co. ' '

Hackfeld, Johann Friedrich, estate ofs
Hagcrman, Stanley
Haiues, IVIary H '
Hale, Lrrnest EI
Hale, lt. W
Hale, W. T
Hall, Harry E. R., estate of
Hall, Martha M

Hancock, G. Allan
Hanson, Charles C

512

( 71114
48617
74910
53647
46746
55299
89404
89403
75686
38577

'

60381
35102
33694
I 40081
41343
24887
42150
70891

(

77997
78023
87725
67105
67750
67751
70004
71598
64501
76802
76803
76927
36867
15398

Page.

584

30
33
24
26
27
37
37
37
25
37
31
25

82624

Co.s

EIallock, Henry, estate of

Volume.

86940
86941
06540
64064

Gray, Ralph L

Great Southern Life Insurance Co. f

Board of Tax Appeals.

)

z4

503
824

719
737
223
542
542
450

1351
317
574

1213
958
233
540

)

33
34
37
33
32
32
29
31

1020

z4

575

25
23

590

1158
1013
504
356
356
1255
1013

607

zNonaequiesceace in following issues: Did the taxpaver realize interest accrued upon a loan where it
foreclosed liens on certain bonds pledged as collateralf
Did taxpayer realize interest as taxable net incozne
whero notes wore exchanged for new notes which included interest and the new notes were aot paid during the taxable yearf Where taxpayer acquired the assets and business of three oi. her insurancr companies
during thc taxable year, was income realized upon the collection of interest that was accrued but not paid as
of date of purchase?
zNonacquiesccnce relates to transaction G.
'Nonacquiescence relates to value of common stock of American Chain Co. , Inc. , and the basis of allocation of cost between said common stock and proferred stock of said company acquired ai the same time
and under the same agreement.
z Nonacquiescence
relates to issue whether sale of 6,000 shares of stock of Oakridge Cemetery Corporation
is a personal or corporate transaction.
z Nonacquiescence
relates to afhliation issue.
'Nonacquiescence relates to issues iavolving award of Interstate Commerce Commissioa in 1920 for
transportation of United States mails in 1916 and 1917; and deduction in 1926 for depreciation oa ways and

structuros.
'Nouacquicscence applies to the entire decision of the Board in so far as it is adverse to the Commissioner. Partial acquiescence published in Internal Revenue Bulletin XI—23 (1932h rovoked.
zgstate tax decision.
'Gift tax decision.
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Harbison, Ralph W. )
Harbison, William Albert '
Hardwicl-, Marjory Taylor
Harlan, George H
Harris, Simon
Harrison, James M
Harrison, J. E
Hart, Julian B
Hart, William H. '
Harter Bank, The George D., trustee
Preyer Trust No. 1
Hartley, Cavour, executor
Hartley, G. G. , estate of
Hauser, W. E
Hawaiian-Philippine
Co
Hawley Investment Co
Hazeltine Corporation
Hazleton Corporation
Heath, Harriet A
Hebert, Paul Octave, estate of
Heckscher, August
Hedrick, J. T
Heffel6nger,

Frank T

'

54346
54347
76545
60500
31632
66193
45361
75030
78877
82652

of Gibbs-

89917

(
(

42343
42343
43301
43302

69619
45169
45170

tax decision.
tax decision.

' Estate
Nonacquiescence
s

33
30
24
30
28

37

896
896
249
804
o12
966
236
360
1207

39
27
27

492
952
952

26
35
23

1178
173
953

36
38
36
36
24

908
1127
491
1181

32

1232

34
25

885
259

25

1351
449
1133
1172
1172
1172
1172
934
934
409
216
216
269

42277

47011
51931
60313
61954
90599
83238
82000
33533
41145
44852
53881
63407
69694
73479
79059
79450
40634
38573
73029
37102
60609
60607
60608
60606
84051
84052

Heinz, Howard
Heller, B. G
Hemphill, Clifford '
Hendrickson, Joseph G. , estate of
Henn, A. W
Henritze, J. B
Henritze, Nell
Henritze, T. R
Henritze, T. W
Herder, George, estate of '
Herder, Mary '
Hermann, John C
51959
Hertenstein, Freda M
55938
Frederick
55936
Hertenstein,
48930
Hieronymus, Carl Richard, estate of
Highlands, Evanston-Lincolnwood Subdivision First
74464
Addition, Trust No, 1546, et al
' Acquiescence published in Cumulative Bulletin XII-1 (1933), withdrawn.
) Gift

26
26

Page.

32
20
28
28
28
28

36
36
27
29
29
24

444

760

relates to value of common stock of American Chain Co., Inc. , and the basis of alloca
tion of cost between said common stock and preferred stock of said company acquired at the same time and
under the same agreement.
' Nonacquicscence in issue relating to involuntary conversion.
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Docket
No.

Taxpayer.

Board of Tsx Appeals.
Volume.

Evanston-Lincolnwood
Subdivision,
Trust No. 1521, et al
Highway Trailer Co
Highley k Co. , E. B
Higley Trusts, Merchants National Bank of Cedar
Rapids, transferee and fiduciary 1
Hill, D. F., estate of '
Hill, Louise G
Hill et al. , Paul F., executors '
Hinds, Walter DeWitt, estate of '
Hittell, John B
Hochstettcr, Ralph
.Hodges, Agnes Wiley, executrix
Hodges, W. L., estate of
Hodges W. L. , trustee
Hoge, Arthur K. estate of
Hoge, Blanche C. , executrix
Hoge, James D. , estate of

Page.

Highlands,

Hoge et al. , Ethel H. , executors
Holding Corporation, O. P P
Holmes Bakery &it Confectionery

Holmes, Carl

Holmes,

51003
78576

29399
80483

29399
49860
70820
76160
38336
38336
38337
68435
68435

(

trustee

Holmes, Margaret A

Home Title Insurance Co
Honnold, W. L
Hormel, Jay C.'
Household Products, Inc
Housman, Clarence J
Housman, Frederick
Houston Baseball Association
Houston Bros. '

131G4

Ts
Horace
Houston,
K.s
Houston, Philip D.'
Houston&

George

Hoyt, 2d, Elton
Hulburd, Charles H. , estate of
Hulburd, De Forest, individually
and trustee
Hummel-Ross Fibre Corporation
Humphrey, Dudley T
Hunter, G. W. , estate of '
Hunter, Jr. , Thomas A. '
t

58118
58119
58118
58119

60674
44943
52861
51473
53395
44943
1 52861
48631
51570
( 53394
63737
55211
93572
44809
58798
58774
43985
45430
12052

F

E. A. ,

74465
44568

(
and as executor

22008
22009
22007
64710
709o4
22028

22028
59865
64376
33564
58490

32
28
25

38
24
37
24
32
33
34
26
26
32

33

760
792
127

1343
1144
782

1144
254
276
791

301
301
301
646
646
718

718
337

33
30
27

1229

27

660

27

1229

27

660

33
30
39
24
26
26

3l 8
774
244
594
1401
1401
69
51
51
51
51

24
22
22
22
22
34

1G11

1123
27

31
32
25

33

1123
451
280
1078
941

Estate tax decision.

Nonacquicscence relates only to the issue involving the taxability of the income of several trusts which
were created for tho use and benefit of the grantor's minor children.
Nonaoquicsccnco relates to March 1, 1913, value, and to the basi S foi' the ded uction for depletion and
for the computation of gain or loss upon subsequent sale of tbe timbe r.
Nonacquicscenco in issue involvtng question of realisation ol ta&. able profit o n exchange of class
common stock for class "A" stock.
&

&

&

"B"
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Dochet
No.

Taxpayer.

Huntington, Henry
Hutchison Coal Co
Hyde, James H

E., estate of '

Illinois Life Insurance Co
Illinois Pipe Line Co
Imperial Elevator Co
Imperial Investment Co
Independent Oil Co
Crawfordsville
k Danville Electric
Indianapolis,
Ry. Co
Indianapolis 4 Northwestern Traction Co
Ingram. Thomas J
Irving Trust Co. , trustee '
Irvington Investments Co
Isenberg, Otto Ernst, eats, te of
Iten Biscuit Co
Ives, Charles E
Ives Dairy, Inc
Iwicki, E. W. , transferee

Volume.

A. ppeals.

Page.

45429
34939
65495
69952

28
24

67201
74525
35688
29291
67700

30
37

33859
33861
56943
84371
77557
74249
43667
45164
51527
39873
64653

24
24
32
35
32
37
25
29
23
33

197
197
1063
928
1165
587
870

22

233
311

38295

(' 42149

Jackson dt Eastern Ry. Co
Jackson, Paul Wilde, trust

Board of Tax

289
973
256

25
23

35

74928
72002

1160
1070
234
1281
32

822
579
564

72119
72127

Jacl-son et al. , Stonewall

72244
73625
75762

J

1004

71)448—

Jackson, Wermich Trust
Jamison Coal Jr Coke Co
Jane Holding Corporation
Janotta, Stella S.'
Jefferson Standard Life Insurance Co
Jeffries, James B., estate of
Johnson, A. M
Johnson, James Lee
Johnston, F. Harold, executor
Johnston, F. M. , estate of
Johnston, Hugh McBirney, individually
ecutor and trustee
Jones, Bessie R
Jones, Chester Addison o
Jones, Fred B., estate of ' e
Junge, Claus, transferee

76455
76980
32306

31690
34088

( 87240

51172
43149
81968
61345

and as ex-

82263
79029
79029
22028
58285
50206
87203
64637

24
24

33
33

150
554
960
39
1335
742
156
155
551
551

27
27

1123
171

33

55
220
564

38
28
25

37
32
37

31
38

Nonacquiescence relates to issue whether taxpayer sustained s net loss in any b usraess regu larly carried
on in 1924 which could be carried forward snd deducted from taxable meome ia 1925.
I Estate tax decision.
t Nouscquiescence relates to issue involving deduction for deprecia tion on ways sad structur
4 Offt tax decision.
s Nonacquiescence as to issue regarding deductioa for depletion.
r Lcquiesceace published ia Internal Revenue Bulletin 1958-97, pag e 1, withdrawn
&
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Taxpayer.

Docket
No.

Board of Tax Appeals.
Volume.

73895
73891

Kahn, Bells
Kahn, Isidor
Kahn, Lenora

Kansas City Southern
panies

'

r 389-1

Ry. Co. and affiliated corn

Keener Oil & Glass Co
Keevs, Edu ard L
Kehoe, John
Kehoe, Sarah
Kelly, Francis J., executor s
Kelly, Rose A. , estate of '
Kensico Cemetery
Kerbaugh, Henry S
Kerrigan, Arthur L
King, John real
Kirby, Lelia 8.'
Kirk et al. , Elizabeth S., executrices and executor of
thc estate of C. Henderson Supplee ' "
Kirkpatricl-, John L
Kitselman, C. M. , estate of
I&napp, Kittie A. '
Knecland, Yale, estate of s
Knobloch, David C
Knobloch, Hemnan
Ixnobloch, %wesley E
Knox, Seymour H
Koch, Harry A
Koninklijke, X. Y. , Hollandische Lloyd '
Kountze, Charles T
Kountze, Luther L., estate of
Kountze et al. , Charles T., ex cutors
Krause et al. , Frances A. , executors '
Krug, George I'

La Arcada Bondholders Committee
La Brum et al. , Catherine, executors
Lafayette Life Insurance Co
Laird, 9 illism Winder, estate of ' '

22668
35o27
35528
Soo29
35530
35531
60789
4o360
64609
64609
70899

70899
76703
68976
58794
41549
73753

89363
67474
77812
277o
79748
87278
87275

6o203
o5318
78662
37323
37o3o
37o35
49860

46713

75684
67217
41721
42663 j
51654

36
36
36

Page.

9o4
954
954

22

32
28
34
34

31
31
35
29
26
26
35

39
32
33
7
34
38
38
38
33
26

34
24
24
24
32
30

35
34

38

186
236
59
59
941
941
498
1014
1401
1158
578
902
720
494
790

816

830
830
830
972
1025
830
405
405
405
254

13?5

80
258
946
926

' Nonacquiesccnce relates to the

following issues: Deduction of amounts expended to restore petitioner's
roperiy notwithstanding the fact that the Director General of Railroads made pavment to petitioner for
is failure to maintain tbe property; exclusion from gross income of intereompanl freight charges on material
and supplies u-ed in making additions and betterments to petitioner's property.

' Estate

tax decision.

c Nooacqniesccnce
relates io issue inrolvin tbe basis for computin taxable gain in 1925 1929, and 1929
from the sale of bonds of the Kirby Lumber Co.
Cdft tax decision.
' Nonacqulecccnce relates only to the icsue, Did the CommLcsioncr err in valuing, for gift tax purposes,
certain single pre:nium policies upon the basis of the premiums actually paid rather than tbe cash surrender
value?
r Acquiescence published in Cunntlatire
Bulletin VII-I (1928), withdrawn.
' Acquiescence publiched in Cumulative Bulletin XV—2 (1996), page 13, withdrawn.
t Nonacqniescence relates to the issue involving the valuation of certain shares of stock as of tho date of
&

the decedent's death.

NONAcQIIIEscENCEs

Continued.

Docket
No.

Taxpayer.

Board of Tax Appoals.
Volume.

Lang, Julius C. , estate of 1
Langford Investment Co. , trustee
Langford, Jr. , et al. , Pierce P
Langworthy, Marjorie C.'
Lansburgh, Lester, estate of '
Lashar, Walter B
Laube, Justus
Laun, Alfred A
Laun, J. B
Lazarus & Co. , F. & R
Leary, Sr. , H. B
Leary, Myra L
Leeper, Frank E., estate of
Leeper, Pearl E
Leetonia Furnace Co
Lembcke, George A
Leon & Son, Inc. , Albert
Leonard, Stephen J
Lewis, Wadsworth R
Liberty Marine Insurance Co
Licht, Rose
Liebes & Co. , H
Linderman, William S., executor
I.iquidating Co
Littauer, Eugene, estate of '
Littauer et al. , Lucius N. , executors '
Livingood, Charles J., executor '
Lloyd, J. Darsie
Lloyd, Walter s
Loffiand, J. M 7
Loffland, T. S.'
Louis, Cora K
Louisville Trust Co. et al. , trustees
Lucas, Mabelle T
Luquire Burial Association Co. , Inc. , W. H
Luquire Funeral Homes & Insurance Co. , Inc
Lustig, David L., estate of s

M.
Mack, Eleanor L
Mack, John S.s
Madison Railways Co
Malernee, D. B
Mallinckrodt, Jr. , et al. , Edward, trustees
Mallory, L. W. , estate of

(

68316
57203
57203
71961
81480
37883
70007
71595
45347
45348
69481
69750
76845
76846
45266
45265
32272
75365
53440
65805
75957
67263
86716
28544
35038
58871
60850

34
28
28

30
35
34

ss
26
26

ss

}
}

s4
28
28
23
33
29
36
34
32

37
ss
28
33

}

51858
51858
40899
71445
48120

25
25
25

33
30
10
10
29
30
34

13425
13426

49179
65040
72933
79098
79097

36
83

70582

86856

(

89719
85121
63553
79138
87339
33231

}

Page.

337
222
222

1216
928
768
1255
764
764
633

1206
236
236
979
700
251
563
996
736
1096
787

113
1173
21
21
585

903

331
14
14
1200
562
877
621
621
1225

37
39
36
31

1101

ss

960
750

27

220

1106
662

tax decision; nouacquiesceuce relates to deductiou for fuueral expenses including cost of crypt.
' Estate
Nouacquiesceuce relates to question whether distribution of stock had the effect of distribution of s
taxable dividend.
s Estate tax decision.
4 Estate tax decision; uouacquiescence
in respect to that part of decision which holds that accrued interest
paid on Federal income taxes for 1927 aud 1928 from date of decedent' s death to November 9, 1930, is a proper
allowable administrative expense.
r Acquiescence published in Cumulative
Bulletin XI-2 11932), revoked.
4 Nouscquiesceuce
relates to issue involving the amounts paid to stockholders by
G. Curtis Leather
Co. upon csucellatiou of certain stock.
' Nouacquiesccuce relates to depreciation allowable under the Revenue Act of 1919; acquiescence puh.
ifshed iu Cumulative Bulletin VIII-1 (1929), withdrawn in so far as it applies to this f~wue.
' Gift tax decision.
~

I.
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Docket
No.

Taxpayer.

Malloy rfz Co
Manchester Coal Co
Manhattan Life Insurance

Co

Mann, George D
Manning, Charles N
Manus, Muller rr'z Co. , Inc
Margay Oil Corporation
Markham Irrigation Co. '
Martinek, Belle C. Hershman, estate of
Marvin, Walter S.s
Marvin, William Glenn, estate of '
Mason, Mary S., estate of ' 4
Matagarda Canal Co. '
Mather, Samuel, estate of
Matheson, Hugh M
Mathews, Susan H. , executrix
Mathevvs, W. B., estate of
McCabe, Bcn C
McCabc, George H. , estate of
McCabe, James
McCabe, James Roscoe
McCabe, Milton Mathew
McCabe, William John
McCabe, Jr. , William John
McCarter, Uzal H. , estate of
McCorrrrick ot al. , Cyrus H. , trustees
McCrory, Luke W. , trustee
McCurdy, William H. , estate of s
McGrath, James W. , and Antonette
McGrath, Marie Louise
McGrath, Robert E
McIlvaine et al. , William B., trustees

McKinney, Ida I
McLauchlan, William, estate of
McLister, Prank
McMillan, William Northrup, estate of
McVickar, Lansing
Meherin, Dora M s
Meherin, P. W. s
Mellon, A. W. r
Menzies, Charles M
Menzics, Inc. , C. M
Meraux, Mrs. L. A '

(
(
'

57906
33392
60827
54223
63370
70890
59778
44891
41344
79112
38578
77017
84138
40082
41345
64712
71353
43208
43208
69783
69779
69778
69781
69777
69780
69784
69193
44139
32444
67681
65040
65042
65039
52931
57226
45828
62905
70952
48562
4,4966
77993
80422
81035
76499
76148
76147
82462

Board of Tax Appeals.
Volume.

Page.

33

1130

33
34
30

101 5

24
28

26
24

38
25

34

38
24

34
31
33
33
29
29
29
29
29
29
29
34
26
25
31

30
30
30
29
32
34
27
27

37
35
35
36
34
34
88

577
129
281
540

199
958
811
1351
305
425
958
1011
493
682
682
1096
1096
1096
1096
1096
1096
1096
58,5

1172
994
379
562
562
562
804
450

1011
155

318
758
472
472
977
163
163
200

' Nonacquiesccnce relates to afflliation issue.
4 Nonacquicscence
relates to value of common stock of American Chain Co. , Inc. , and the basis of allocation of cost between said common stock and preferred stock of said company acquired at the same time and
under tbe sumo agreement.
4 Eshrtc tsx decision.
4 Nonsrquiesccnce
relates only to the issue, Did the decedent have ruore than s life interest in tbo estato
of her mother?
' Estate tax deoision; nonacquiescence as to question of situs.
' Nonacquiescenco in issue with respect to immunity from Federal income tax of compensation of offlcers
and employees of the Board of State Harbor Commissioners of California.
r Nonacqnicsccncc in Board's action with respect to the following: (a) Refusal of Board io sustain respondent's aflirmativ issuo with respect to application of section 112 (c) to McCliniictkfsrsiroll Corporation snd
Union Construction Co. liquidations; (3) addition of $29, 191.33 to taxpayer's basis of )vIcClintic-Marshall
stock effrr rather than before makirrg any allocatiou of basis to Union stoci;.
4 Nonacquicscence
relates only to thc Lssue with respect to the disallorvance of 31,300 as an alleged loss
from i ho rvrocking of an automobile in 1931.
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Docket
No.

Taxpayer.

Bank !k Trust Co. et al. ,
Mercantile-Commerce
administrators of Paul F. Donnelly '
Merchants National Bank of Cedar Rapids, transferee and fiduciary of Higley Trusts '
Mcrner, Delight Ward
Merrell, Irving S
Metropolitan Ice Co.'
Meyer, George L., transferee
Meyer, Robert R
Michigan Central R. R. Co.'
Miglietta, Olga K
Miller, Albert
Miller, Edward J
Miller Mill Co. , T. R
Mills, J. H. Goadby
Minnesota Tea Co
Missouri State Life Insurance Co.'
Mitchell, Charles E
Mitchell, J. F. B
Mitchell, Oscar

(
(

Mitchell, William

Inc

Modjeski, Ralph
Monarch Life Insurance Co
Montague, Miles!Ik Co. , Inc
Moore, Ada Small 4
Moore, Alma V
Moore, Edward W. , estate of
Moore, G. H
Moore, John R
Moore, Louise C., executrix r
Moore Bread Co
Morganite Brush Co. , Inc

'

Moro Realty Holding Corporation

Morris, Arthur

J

Volume.

87103

'

Mitten Management,

Board of Tsx Appeals.

(
(

78576
73406
70103
53936
69525
64654
44032
19930
36379
45368
85083
82625
82879
58797
54227
58241
62386
74720
65834
41680
41874
54673
58799
42494
53990
61861
49517
86861
87441
87651
88944
64790
68219
58720
38351
64791
68218
58720
41645
26869
37406
44759
50490
64246

Page.

1234

38
32
33
32
38
27
28

1343
658
1151
587
564
44

34
29
32
83

437
243
236
830
43
1401
145
401
1093
806

27

101

2o

28

37
37
26

1401

29

576

28

1051
716
144
147
1197
108
301
1197
108
793
776

38
38
39
30
33
26

80
33
22
24

1135

33

241

' Estate tax decision.
' Acquiescence published in Cumulative Bulletin IV-2 (193gb withdrawn.

4 Nonacquiescence
relates to following issues; Whether mail pay received in 1921 constituted income in
1929; rental interest received on completed addition and betterments in final settlement with the Director

General.
&Nonscqufescence relates to deduction for reserve set up to meet liability upon matured coupons; sdiustment of income for rental of space occupied in home office building and depreciation upon such building.
Nonscquiescence relates to issue regarding deduction from income of sprinkling tax.
4 Gift tsx decision.
' Estate tsx decision; nonacquiescenre in the conclusions on the third group of polfcfes that the prooecds
thereof should be excluded from the gross estate.
&

IXoc acQUIEscEvrcES
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Board of Tar kppesLc.

Docket

'co,

volume.

MorrLw et

al. , Julia L

Morriss Realty Co. Trust Xo. 1

Morr:ss Resltv Co. Trust Xo. 2
Morse, Emma R., estate of '
Nforse Svndicate Xos. 1 and 2, Lillie
Morton, Sophia P. 0
Morton, Sterl'. Eq
Moser, Carolyn L
c lesser, Charles F
Mott, Charles Stewart
Motto Dee Furey
Mueller, Earl Vi
Mulcahy, John J
'tiunson, Robert H
Murphy et sl. , Fred T., trustees
Murphy Person6 Property Trust
Mutual Life Ills rance Co. of Xew York
Mv~ick, Julian S

41023
41024
45863
45864
41023
45863
41024
4 .864
44652
S9581
S9582
S92o7
8651(
9170o
5593(
55399
515S5
57506
71903

9764
51526
63376

73099
91445
40126

R. R.

23

24520

1076

38
88

38

3S
29
n

45403

51SSS
42435

78919
68511

42'35

35431
19932
34437 ')
62O4O

269

419

1270
1283
216

513

so
35
28
34
39

1040
195
236
1229
72

ss

724
724
749
822

o4

29
25
31
39
25

6o2o2

70999
3299(

10(6
10(0

48("5

X"tionsl Grange 2(iutual LiabiL!ty Co
Xational Hon e Owners Service Corporation
X"tional Land & Construction Co
Xtstional Outdoor Advertising Bureau, Irc
icational Pipe & Foundrv Co.'
Xesl et al. , J. Henrv, trustees
Xelms, Frank Havwood
Xelms, tire. Franl- Havwood
Xetcher, Charles, estate of
vXeuberger, Harrv H
vXevvbrrry Lumber (fr Chemical Co
Xewburv, Mollie Xetcher, trustee
Ic ewport Co
Xcw York Central

)

80769
88949
a3( ao

33799
50320

Co.s

1076

4;362

IXsshville, Chattanooga & St. Louis Psv
Iccational Casket Co. , Inc. s

Xationd Contracting Co.'

Page.

19
26
27
27
31

37
33
31

.

24

856
139
407
666

(53

562
1025
242
551
65
65
41
223
150
41
1246

s

!Bct, te tsa decic!on.

ch nacquiesccnce relates tn the application of s net amount of operatine 1m = after applving the profits
s subsi&liarv durin th" period of sfr!liation to reduce the loss sustafmcf bv s parent corn jane an the
liquid-!inn of s subsidliarv companr.
s c nnacquicscence relafe= to iccsue 1 of decision snd issue recardine deductibffftv of overhead costs in
( Acquiescence publi hed in Cumulative Bulletin IX—"(19Kb revoked. Itevocstion of prior acquiescence
ditributed "and present nonacquie cence are duo to the future nf the Board's deci-. ion to lnnit thc!vord
to the cash ditributinnc made to the stockholders.
c;onscquie~nce relates to foUncvin icsues: %11ether mail pav received in 1991 constitu!ed income in
ttr20; rental intere. t received on completed addition and be!termenis in final settlen(ent cvith the Director
Genend.
-'

of

"

!

——

—

1i"17O' 39 pt. 1

3

19'
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Docket
No.

Taxpayer.

New York Life Insurance Co
New York, Ontario
Western Ry. Co
Nibley-Minnaugh
Lumber Co
Nichols ifz Cox Lumber Co
tent

Xicholson, James
Nicola, E. F
Nielsen Co. , E. H
North American Investment Co
North American Utility Securities Corporation
Northern Coal Co.'
Northport Shores, Inc
Noyes, Jansen '
Nudelman, Charles W

Board of Tax Appeals.
Volume.

38880
52693
17527
23601
66966
57417
8899
30183
75039
34945
64500
38574
79126

24

80
26
24
32

33
26
24

36
24

31

Page.

1217
408
978
54
977

1113
223

419
320
307
1013

25

1351-

35

28

24
35

84
251
1277
1239

O.
Oakman et al. , Mamie R
O'Donnell, Edith M s
O'Donnell, Thomas A
Ogden, Hugh W
Old Colony Trust Co. , trustee
Old Mission Portland Cement Co
Old National Bank in Evansville, executor
Olinger Mortuary Association
Oliver, Olive Hume
Olmsted, George W. '

Olmsted, Iva C.4

Olstad, Oscar A
Omaha Coca-Cola Bottling Co

O'Rear, E. C.s

Oregon Terminals
Ortiz Oil Co. '

Co.

Osv. ego Falls Corporation
Owen, III, John
Owens, J. T
Owens, Mrs. J. T
Owens, O. 0

s

42917
79980
52987
62979
23943
74928
38853
67681
36502
65640
44090
45745
48121
54714
60746
44089
45746
48143
54713
60745
76683
52641
32335
68893
86112
28301
32673
E 34352
79786

63149
63150
31986

)

ss
24
25

311

30

305
379
1281
1380

30

331

31
23

30
32
26
28
29

37

670
1128
698
1332
656

60
38
27
27
26

739
469
469
1147

i Nonscquiescence
relates to statute of limitations issue.
i Nonacquiescence relates to value of common stock of American Chain Co. Inc.
, and the basis of allocation of cost, between said common stock and preferred stocl- of said company , acquired
at the same time
snd under the same agreement.
s Estate tax decision.
4 Nonacquiescence
relates to issue involving the amounts paid to stockholders by g. G. Curtis Leather
Co. upon cancellation of certain stock.
' Nonacquiescence relates to issue regarding amount of loss sustained by petitioner by reason of destrucion by fire of his residence snd furniture.
i Nonscquiescence
relates to the fnllniving issue: Whether respondent erred in computing the depletion
allowable to petitioner by trenting as sn expense o( operating a certain property the cost of a dry hole drilled
thereon.

NONAGQIJIEscENcES

—Continued.

Taxpayer.

Docket
No.

Board of Tax Appeals.
Volume.

Page.

P.
Pacific Coast Biscuit Co. et al. '
Pacific Nash Motor Co
Pacific Rock rir Gravel Co
Palmer, Bradley AV. s
Palmer, Stacy-Merrill, Inc
Pan American Life Insurance f.n s
Park, william
Parker, Clara B., executrix 4
Parker, George D. , ests, te of '
Parker, Herbert L. , estate of '
Parker et al. , L'mily King, trustees s
Parriott, F. B.'
Patrick Cudahy Family Co
Patterson, I'rank H. , estate of 7
Peabody, Cornelia Haven, estate of '
Peabody et al. , Stephen, executors 5
Peace, Harvey W
Co. for Insurances on Lives and
Pennsylvania
Granting Annuities, executor arid i, rustee
Perkins, Emily S.'
Perkins, Yolande V

Perkins et al. , Thomas

N

s

71588
45169
45170
28776

32

ss
26
32
39

62652
87997
84638
87423
90026
58604
58604
53320
53320
30989
83436
76580
39647
39647
87277

73029
78532
89905
57848
58305
58306
58443
58475
58770
58772
58904
58905
58906
58907
58917
58918
58925

38
ss
31
'31
30
30
28
36
36

1118
644
644
342
342

38

917
1147
407
787
787
830

32
35
38

449
100
189

24
24

.

39
953
296
550
636
1430

606

iNonccqulescence with respect to deduction of amounts expended in connection with dissolution and
liquidation of a corporation.
i Nonacquicsccncc in Board's decision holding that the Superpower rights were not dividends.
r Nonacquicscencc relates to the issue involving tbe deductibility of an ainount equal to 3', i per cent of the
moan of its reserve for incurred but not yet accrued disability benefits at the beginning and end of the taxable
year.
i Nonacquiescence relates to issue regarding existence of George D. Parker Coi partnership.
' Esisre tnx decision.
ri
Nonscquicscencc relates to intcrprciation of article 1557, Regulations 45, as applied to exchange of stock
of Pittsburgh Texas Oil dr Gas Co.
1 Estai o tax rlecision; nonacquiescence
rclntes to following issues: Whether transfer is taxable as effective at
death; wlmther transfer is taxalilo as one concerning which decedent alone, or in conjunction with othrr persons, had power at death to nltor, nmend, or revoke the trust.
s Nonacquicsccncc
relates to tho following issues;
Did thc statute of limitations, nt the time of the mailing of the deficiency notices, bsr assessmcnt and
collection of the dcflcii ncies as to Thompson Oil Co. , Eastern Carbon Black Co. , W. H. Davis, Lillian A.
Davis, AIntilda k L Davis, Alton N. Dnvis, Emma Luctte Davis, executrix, u/w O. L. Davis, Lue Davis,
anrl Davis Bros. Co. , where the income tax returns were filed with a deputy collector2
Did tlic statute of limitations, nt the time of the mailing of tho deficiency notices, har assessment, and
col lr ctlon of the deficiency as to Thompson Oil Co. , where a consolidated return was originally filed and the
Commissioner later rulcrl against consolirlationr
Is Q. H. M. Co. entitled to n deduction greater than $14,179.75 as an additional bonus to its general
mnnager2
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Petaluma & Santa
Phelps et al. , Luis
Phillips, Loben B.,
Phillips, Pamphila

Rosa R. R. Co. '
James, executors
estate of s
H. , estate of s

13830
50336
81802
87519

2

Pittsburgh

dt

L. D
Lake Erie R. R. Co. 4

(

Plant, Henry Bradley
s

Plestcheeff, Guendolen C
Plestcheeff, Theodore
Plettner, Maude Brown
P-M-K Petroleum Co, '
Pontarelli, Michael
Porter, Alexander J., estate of '
Portland Furniture Manufacturing
Post Jt Sbeldon Corporation
Pressinger, Mable L., estate of s
Price, Harry
Priester, H. C
Proctor Shop, Inc 1

Pryor

ol's

Co

Pupin, Michael I., estate of
Purdy, Charles Wesley
Purse, James N
Quinn, Porte

F

i Nonacquiescence

'

Co

35
28

1102
98
1401
860
259
412

67197
43889
48984
52094
55659
60923
78930
80026
80025
33345

83199

Insurance Co. of America

Lockhart Development

74347
42764
48977
65492

50576
54779

Prosperity Co. , Inc. s
Prouty, Olive H
Prudential

541
1224
752

31769
58796

Plains Realty Co

Plat, Jamima

11
27
36

24446

Phillips, William S
Pierce, Edward A
Pierson Corporation,

79322
61809
70367
5669,5
80550
70008
71596
55195
58909
66268
45896
59468
57829
56641
60884
67238
38872
45668
51326
63523
92177
82421
54124

30

133

35

35
25

472
508
508
631

oi

360

3.5

}

('

67156

Page.

}
}

34
oo
28
34
oo

33
oo

872
798
878
26

1248
1255
230
721

or

28

30

1068
332

26
34

1054
687

38
36
27

1218
572
725
142

relates to that part of decision concerning purchase of taxpayer's own bonds at less
than psr which were held as sn investment.
Acquiescence notice as to this issue published in Cumulative
Bulletin VII—2 (19210, revoked.
o Estate tax decision; nonscquiescence
with respect to the trusts for the son and daughter.
o Estate tsx decision.
4 Nonscquiescence
relates to rental interest question and Board's decision with respect to portion of mail
psy received in 1921.
o Nonacquiescence
in issue with respect to immunity from Federal income tax of compensation of officers
and employees of the Board of State Harbor Commissioners of California.
' Nonscquiescence relates to first issue of decision.
' Acquiescence
published in Cumulative Bulletin XIII-2 (1934), revoked.
'Nonacquiescence relates to overstatement of loss sustained as a result of liquidation of subsidiary.
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Rainbow Gasoline Corporation
Putndolph, Frankie Carter
Randolph, R. D
Randolph, Virgil P., trust

Ray Oil Co. '
Howard W
Realty Associates, as syndicate manager '
Reed, Latham R
Reese, Augusta Bliss
Rehtam, Inc
Reybine, Alpheus, estate of '
Reybine, Martha H. , executrix '
Reynard Corporation '
Richardson et al. , Forrest, executors '
Richfield Oil Co
Richmond, Fredericksburg k Potomac R. R. Co. s
Rieck, Fdward E

Pmymond,

Riffel, Henry '
Riley, Anna E
Riley Stoker Corporation
Riley, Thomas J., transferee
Rio Grande Land ctk Canal Co
Rio Grande Reservoir k Ditch Co
Robbins, Harwood

Roberts, G. P
Robert, s, Walter B
Robertson, J. G
Rockwood, George 0
Rockwood, William M
Rocky Mountain Oil Co. '
Rodeo-Vallejo Ferry Co.'
Roerich, Nicholas '
Rogers, May
Rollandelli, Guiliano»
Rollins, Harry T

Board of Tax Appeals.

Docket

Taxpayer.

Ko.

(

65152
72365
51890
51S89
48833
43123
45219
48015
61554
58544
27921
58S00
70410
45016
60660
60660
67386
70795
44652
42921
68876
79157
3576
61066
36584
64638
71350
71351
67076
68434
37534
49552
52370
72711
72712
79421

Volume.

27
28

1050
65
65
773

28

1204

26

1401
1173
1401

+7

'

17
26

30
28
31
31

)

oo

27
25

29
26

)

36-111

48528
83065
45051
57479
67286
63954

Page.

31
31
33
32
24
28
31
31
36
24
38

(
os
34

1

666

314
314
451
1070
101
895
1178
436
160
749
564
507
507
880
646
405
53
927
927
365
936
567
994
1176
843
319

t Nonacquiescence
relates to issue whether petitioner was taxable for years 1920 to 1929, inclusive. as a
trust or as an association.
o Acquiescence
published in Cumulative Bulletin I-2 (1931), withdrawn.
s Estate bu decision.
o Nonacquicgccncc
relates to inclusion in income of corporation for years ended March 31, 1930, and March
31, 1931, amounts representing r& ntai of premises oceupicd by its president,
' Nonacquicscence relates to @sue involving the question, Are payments made to holders of guaranteed
stock designated in certificates as dividends deductib'e as irterestf
o Estate tav decision;
acquiescence published in Cumulative Bulletin X—2 (1931), recalled,
' Nonacquicsccncc relates to reduction of gross income by intangible drilling costs and ovorhead expenses
in determining the 50 pcr cent. limitation on denletion.
o Nonacquicscence
relates to first issue of decision.
o Nonacquicsccnce
relates to all issues except, isoue involvitW, salary and per diem allowance rceeived by
petitioner from the United States Qoverrunent in 193k
«Nonacquiescence as to issue regarding taxability in 1929 of dividends declared in stock in 1923, certificates
for which were not delivered until 1929.
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Rollins, Ralph E
Roosevelt & Son Investment Fund
Rorimer, Louis
Roscnberg Investment 3t Realty Trust
Rosenbloom Finance Corporation 1
Ross, Blanche S.s
Ross, Walter L
Rosser, E. M. , executor'
Rossheim, Irving D.4
Rudman, I.'
Rudman, Rose '
Rust et ux. , H. L
Ruth, Frederick S., estate of s

81963
35778
40903
51171

28

30
24
31
36
36
38
36

89171
80840
50134

s

33938
( 45966
39525
75348
32438
32439
83421

—

»

j

31979

(

74642
63920
83249
75960
75961
73892
87536
88000
56776
92022
61602

69719
36876
80628
50336
70888
49272
77116
80244
18089

319

38
871
1051
763
39
562
176
857
803
803
910
191
705

13319

27768

Ry. Co

St. Louis Union Trust Co. , executor
San Carlos Milling Co. , Ltd. '
San Jacinto Life Insurance Co
Sand Springs Ry. Co
Sanford et al. , Hugh W
Sather Lease Thomas Sather k C 0
Sauk Investmcnt Co
Scatena, Elvira '
Schiffer, Jack W
Schlesinger, Armin A
Schlesinger, Kathleen M
Schlesinger, Rosa
Schmoll Fils Associated, Inc
Schoen, Louis
Schoonmaker, Rebekah C
Schumacher Wall Board Corporation
Schwartz-Ikasser Improvement Co
Scofield, Marion, estate of
Scott, Thomas B., estate of »
Scott, Thomas S
Scovcll, Clinton H. , estate of '
Scripps, Robert P
Scully, Enriqueta Angela '
Seaconnet Coal Co. »
i Nonacquiescence

}

73282
40765
57503
85886
85887

Sabatina, Rafael

St. Louis Southwestern

34
34
27
38

63958
76196
58850

Page.

44

917

27
24
34

318
1132
186
1291

37
26

142
86
732
675
161
320
320
954

32

39
36
36

}

44

30
39

411
1075
496

1211
26
38
27
34
30
33
34
24

322
51
1224
540
679

963
218
307

does nct relate to the Board's holding that distributions received from Joseph H. Finch
Co. were not partial liquidating dividends.
Cift tax decision.
4 Estate tsx decision.
4 Nonacquiescence
relates to issue whether Commissioner is entitled to increased deficiency as raised
by his amended answer filed with the Board.
4 Nonacquiescence
relates to deduction of drilling cost in computing allowable percentage depletion.
' Estate tax decision; nonacquiescence as to question ol situs.
Acquiescence as to issue 2 and nonacquiescence as to issue 1 published in Cumulative Bufietin XI-1
f1932). withdrawn.
4 Nonacquiescence
relates to dividend issue.
' Nonacquiescence relates to the issue involving the inclusion in gross estate of decedent's remainder
in
trust
created
interest
a
by decedent and her two sisters on November 12, 1927.
Estate tax decision; nonacquiescence with respect to the trusts for the son and daughter.
» Nonacuuiescence relates to statute of limitations issue.
di

4

&

"
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Seatree, William Ernest
Security First National Bank of Los Angeles et al. ,
executors '
Security Savings tlt Commercial Bank
Seder, Abraham, estate of
Seder, Celia
Segall, Karl B., transferee
Selwyn Eddy Co
Shaffer, C. B.'
8haffer, John C

Sharp et al. , Edith Huggard,

executors

(

'

Sharp, Walter P. , estate of s
Sheaffer Pen Co. , W. A
Shepherd, Frederick R. , estate of '
Shepherd, Marjorie Bell, executrix of Frederick R.
Shepherd '
Shepherd Syndicate
Shlenker, Simon J
Sibley et al. , John R., executors '
Sibley, Rufus A. , estate of '
8imms,

(

Volume.

22094
33640

45429
59523
84984
84984
82397
21612
29259
50086
59511
48317

48817
86604
80961

(

E. F '

Skaggs, L. L
Skiff, Frank V s
Slack, A. B., estate of 1
Small's, Inc
Smathers, E. E., estate of
Smiley, Albert K
Smiley, Francis G
Smith, C. A

Board of Tax Appeals.

80961
48882
51327
58801
24921
24921
19175
19791
90217

51173

(
'

53791
29260
74424
74425

Smith, Mrs. Grant

8mith, Milton
Smith, Milton, estate of
Smith, Jr. , Milton, executor
Smith, Sarah Avis
Smith Transportation Co
8mith, Varvara Pupin, administratrix
Pupin s
Smith, William A
8mith, William Alden, estate of

72404
78525

of Michael

I.

77417
48300
43305
48806
77414
52132
52132
77416
77415

92177
90703
56465

Page.

25

896

28
29
88
25
29
28

289
176
874
874
43
1841
1815
1293

80
88
30
83
27

582
290
582
290
1056

88
88

39

38

89
26
26
16
16
28
38
28
85
24
29
33
38
34

38
1062
1401

26

1178

34
28
28
34

702
422
422
702
702

38
38
34

1218
817
170

84

915
915
988

921
89
271
686
1315
198
198
702

' Nonacquiescence relates to issue whether taxpayer sustained a net loss in

any business regularly carried
on in 1924 which could be carrie&i forward and deducted from taxable income in 1925.
' Nonacquiesconce relates to the following issues: Reduction of cost basis (March 1, 1913, value) of assets
sold by a partnership in 1919 by depreciation allowed in computing income for period March 1, 1913, to
December 1, 1913; coruputation of 1919 partnership profit on sale of assets by considering ss part of the sale
price, taxes of the partners paid in 1929 by the vendee.

Estate
decision.
published in Cumulative Bulletin VIII-2 (1929), withdrawn.
Nonacquiescence relates to issues 1 and 4 set forth in syllabus of published cfecision.
s Oift tax docision.
' Nonacquiescenco in issue involving question of taxable gain by reason of acquisition
property leased by him.
tax
' Acquiescence

4
s

of possession of
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Sneed, Jr. , J. T.'
Snyder, Inc. , H. S. & M. W
Southern BeD Telephone & Telegraph Co
Southern California Rock & Gravel Co

Southern Railway Co. et sh'
Spang, Chslfant & Co.s
Spencer, George Frincl-, estate nf
Speyer, James
Spitzner & Son, Inc. , C. H
Sprague, C. O. M
Sprague & Son Co. , C. H '
Spring City Foundry Co
Sredies, Inc

4

45694
36686
70887
30898
21481
29951

26
34
26

37887-

27

673

37898
58790
72236
56435
80744
65833
34946

31
31
30
37
33

721
171
517

24
25
28

511
806
307
822
666

26

705

38
32
24
34

269
940
269
173
501
102
390
173
1255

21169
45015
31516
33142

Stanley Co. of America

Stantex Petroleum Co. , trustee, Lillie Morse Syndicate Nos. 1 and 2
Stayton, Jr. , William H
Stearns, Marshall, administrator
Steele, William, estate of
Stern, Martha S
Stern et al. , Samuel E. A. , executors '
Stetson, Iola Wise
Stevens, Byam K
Stevens, Willis, m D
Stevenson Consolidated Oil Coy
Stewart, John B
Stewart, William Rhinelander, estate of ' s
Stewart, Jr. , et al. , William Rhinelander, executors ' '
Stimson Corporation, F. S
Stine, Dollie M
St!ne, M. Josephine
Stockholms Enskilda Bank
Stone, H. C. , estate of
Stone, Mrs. H, C. , executrix
Stone et al. , Irving K. , executors and trustees
Stone, Irving Lee, estate of"

"

(

30

Page.

40023
89531
89532
71867
48930
73347
90833
2459
41743
70006
71593
70009
71594
43416
57531
67776

67776
83705
62694
62695
55755
38336
38336
43830
43830

39
2

26
27
29

1121
692
540
296

29
23
29

1255
610
809
201

31

201
303
482
482
1328
301
301

31
38
32
32
25
26
26
26
26

1
1

' Nonscquiesceuce relates to issue whether certaiu interest iu real estate situated iu Texas was acquired
by petitioner prior or subsequent to his marriage: sud that part of decision which holds that delay rentals
received are community income notwithstanding that the lands from which they arise msy be the separate
property of either spouse.
Nonscquiescence relates to is'sues involving additional compensation, rental interest on additions sud
bettermeuts, aud back mail psy for use of properties during Federal control.
s Acquiescence published in Cumulative
Bulletin XIV-2 (1935), withdrawn.
Estate tax decision.
' Nouacquiescence relates to statute of limitations issue.
r Estate tsx decision; acquiescence published in Cu!uulative Bulletin X-2 (1931), recalled.
' Nouscquiesceucc relates to issue regarding inclusion iu Income for 1926 of $180,823.35 received upon
exchsuge by petitioner of 250, 000 shares of Sunburst Oil 5r Gas Co. stock wth that corporation.
' Estate tsx decision; uotfscquiesceuce relates to fair rosrket value of sn undivided or fractions] interest
io certain real property.
' Estate tax decision; nouscquiesceuce relates to fair market value of 3,639 shares of stock of Bhmplauder
Real Estrte Co. as of September 4, 1929. Acquiesccuce as to this issue published in Internal Revenue Buf.
letiu, XIV—. (1935), withdraws.
n Estate tsx decision; uouacquiesceuce relates to issue isvolviug property transferred by trust agreemeut
&

&
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Straub, Tecla M
Straus, Aaron
Strayer, Walter A
Streefkerk, Mrs. S
Strong, Harold C '
Sturgeon-Hubbard Trust
Sturgeon et al. , Rollin S., trustees
Suffolk Co. , Ltd
Sullivan, Joseph J
Suncrest Lumber Co
Supplee, C. Henderson, estate of '
Swartz, Inc. , Edward G
Swift, Mary Dodson, estate of
Swisky, Toby W

Terminal

27
27
28
25
2o

81817

'

Taft, Anna S., estate of '
Taft, Robert A. , executor 4
Taft, Robert A. , trustee
Talbot, Frederick C. , estate of
Talbot, J. A '
Talbot et al, , Susan D. , executors
Talbot William H. , estate of
Tant, Walter F., transferee
Tanzer, Laurence Arnold
Taylor, H. Scldon, estate of '
Taylor, Jr. , et al. , H. Seldon, executors '
Taylor, Jessie Carter
Taylor, Judson L
Ten Eyck, Peter G
Coal Co

Terminal Railroad Association of

Volume.

55935
65091
48o64
45363
38576
3709o
37095

Swiss Oil Corporation

Tennessee Consolidated

Board of Tax Appeals.

St. Louis

Realty Corporation

Terrace Corporation
Terre I-:aute, Indianapolis & E"stern Traction Co
Terre Ha, ute Traction & Light Co
Terry, Anna, Davis
Terry, Jr. , J. T
Texas Irrigation Co.e
Texa, s Pipe Line Co

56671
33244
89363
36650
44909
42032
60177
61002
63088
7099S

25

39
25
26

Page.

216

1116
155
236
1351
368
368
1156
629
375
902
1065
615
259
777

77923
77923
76813
20411

33
33
34

20409
20409
82434

27
27
38
37
27
27
27
27
29
24

27
23

36191

81355
64444
64444

51891
51892
68197
333S3
49832
53429
( 63699 I
43766
50762
60596
71157
80584

&4

671
671
603
829
792
829
829
43
244
220
220
65
65

1113
369
906
623

37

33"oS

24

33060
45446
65835
40083
41346
59457

(.

26

33
24
32

263
197

197
1418
806
958
125

Nonacquiesccnce relates to value of common stock of American Chain Co. , Inc. , and the basis of allocation of cost b, tv;ccu slid coma. ou stock and preferred stock of said comp" ny acquired at the same tin:e
and &m ll r thc s &nc rgrccmeut.
Olft tax dccls1on.
' Nnnacqui sc 'cc rl lltes only to tbe issue, Did the Commissioner err in valuing, for gift tax purposes,
ocriaiu single premium policies upon the basis of the premiums actually paid rather than the cash surrender
1

&

valu&?
&

Estato tax decision.

' Non, .ctniosccncc relates to depreciation allowance in computing
'Nouacquiescence

relates to affiliation issue.

loss in sale of a

boat.
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Textile Mills Securities Corporation
Thatcher & Son, John
The Hub, Inc
Thieman, Mrs. Leo
Thrall, Edna May
353 Lexington Avenue Corporation
Tide Water Oil Co

(

75428
56888
65545
46298
65041
52449
55546
65089

39936
83167
88169
88171
88173
88175
83177
84276-

Tiernan, Martin F., trustee, Martin F, Tiernan
trust for Martin T., Charles W. , John W. , Ann
C., and Mary E. Tiernan et al. '

Page.

623

30

519

26

30
31
32
27
29

1201
562
994
1176
762
1208

37

1048

27

913

39
83

113

24

36
928

84279

84291Tillotson Manufacturing Co
Timken et al. Trust, Edith K. , Cleveland Trust C o. ,
trustee
Title & Trust Co
Titus, C. Dickson
Titus, Inc. , C. W
Todd, Willis
Tolerton & Warfield Co. '
Torrens, James H. '
Towers & Sullivan Manufacturing Co
Townsend, A. J
Townsend, W. S
Toy, Harvey M
Transatlantic Shipping Co. , Inc
Travelers Bank & Trust Co

Travelers Fire Insurance Co
Travelers Indemnity

(
(

Co

Tresner, Amy '
Trojan Oil Co
Trustees of Lumber Investment
Turney, W. W
Turney, Mrs. W. W
Tuthill, Jr. , Horace S
Tuttle, Carl B
Twin Bell Oil Syndicate
Tyler et al. , Sidney F., trustees
Tyng, Lucien H

!

84294
44167

(
Association

88561
73785
20705
42268
37586
45820
58778
40508
78186
74541
72932
61982
62834
71349
62838
71348
57916
62832
71347
66703
33757
52274
65258
652o7
52448
70558
45052
56449
74885

33
24
23

81
25
82
82
84

31

25

405
892
787
922
940
940
877

938

31

507

31

507
507

87
26
8o

31
81
31
32
31
26
28

36

887
659
864
308
808
994
1176
782
172
867
21

Nonacquiescence relates to the issue, Did the six trust instruments in the associated cases create a
single trust or a multiple of trusts'.
Nonacquiescence relates to issue regarding deduct!on of loss sustained by two affiliated companies
during fiscal year emled January 31, 1924, and the taxable period February 1 to April 25, 1924, in computing
the consolidated net income for taxable period April 25 to December 31, 1924, and the year 1925.
r Nouacquiescence
relates to the trust and div!dead issues.
Nonacquiescence relates to issue in respect of allorrable deduction for depletion.
&

&
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Uihlein, Joseph E
Ullmann, Emanuel Solomon
Ullmann, Jr. , Joseph
Ullmann, Samuel, estate of
Ullmann et al, , Theresa, executors
Union Guardian Trust Co. , s.dministrator
Union Guardian Trust Co. , executor '

Union Pacific

Board of Tax Appeals.

Docket
No.

Taxpayer.

V ofume.

51234
56470
56471
56472
56472
75516
44735
51530
70183
( 70219
35639—

R. R. Co. '

30
30
30
30
30
32
26

Page.

399
764
764
764
764
996
1321

35649,

Union Pacific

35684
35685
40060
40061
40062
42917
67949
38082

R. R. Co. et al. '

Union Trust Co. , trustee
United National Corporation

i

1401

24

33

84
790

101

United Oil Co

42922
51622

Van Camp Packing Co. , Inc
Vancoh Realty Co
Van Schaick, George S., Superintendent
ance of New York, liquidator
Van Vorst k Co. , C. B
Vaughan, William W
Voelbel, Jacob, estate of '
Voelbel, Walter W. , executor '

46131
52340

26

67263
70366
67843
6009
6009
54176
69058
70851
44940

32
30
31
7
7
27

736
878
548
276
276
1149
491
784

33517
33516

24
24
35
27
35
29

657
657
359
359
829
259
1255

29
24
38

1251
102
907

Volunteer State Life Insurance

Vonncgut Hardware

Co

W.
Waggoner, Ella
Waggoner, W. T
Wait, J. Russell
Wait, E&atharyn
Walker, Talbot C
Walters, Henry, estate of I
Walters, John W

Ward et al. , Daisy M
Wardman, Harry
Warfield, C. Griffith

Co

of Insur-

75772
75773
20407
77674
700'! 0

71597
6264462649
22348
89170

33

256

918

' restate tax decision.
Nonscquiescence relates to the issues regarding cost of intercompany transportation of material used
in construction of capital assets; sale in 1920 of block 394, Seattle Tide Lands; sale of land to Kansas City
Terminal Railway Co. ; adjustment for depreciatiou sustained prior to January 1, 1909, of equipment retired
in 1924.
s Nonacquicscencc relates to issue regarding rental interest snd issue concerning net loss of Los Angeles
& Salt I nke R. R. Co. for period January 1 to April 30, 1921.
t Estate tsx decision; scquicsccnco publkshcd in Cumulative Bulletin X-2 (1931),recalled.
t

NoNActtmEscENcEs

—Continued.
Docket
No.

Taxpayer.

Board of Tax Appeals.
Volume.

Warner Collieries Co. of Delaware

Watab Paper Co
Waterbury, Charlotte M. '
Waterbury, Donald N. '
Waterbury, Eugene W. '
Waterbury, Whitford N. t
Watson-Moore Co
Wayburn, Ned
Wells Fargo Bank ds Union Trust Co. , administrator
Wells, James E
Coal Co
West Virginia-Pittsburgh
Wester, Marjorie

E., estate of

Wester, W. L
Western Power Corporation
Wetherill, Robert, estate of s
Wheeler, Dwight C
Wheeler, P. L
Wheeling Mold k Foundry Co. (Del. )
Whipple, Frank H
Whitcomb, Anna S.s
Whitcomb, N. B,, Coca-Cola Syndicate
White, Juliet C
White Oak Transportation Co.t
White, Rita M. Kohler
White, Sidney J
Whiting, Dwight s
Whiting, Gcorgc N. '
Whittell 8: Co. , Inc. , George
WBcox 4 Sons, J. F
Wile, Edwin '

Williams, Alma s
Williams et al. , Frank G. , executors
Williams, R. L.'
Williamson, Bessie C.r
Williamson, Ruth Chandler
Willis, Mary '
Wilshire Oil Co. , Inc

(

34679
24778
28082
38685
41733
46076
51387
78381
73380
73388
73382
62179
74348
20411
62948
20387
25080
67087
67146
67086
67145
72943
86862
71388
69028
23410
57532
85219
87196
76367
58775
18088

36112
58776
78532
72414
40619
54451
84001
88564
84000
80545
67468
66718
67179
78955

26

Page.

1047

488

83
33
33
33
80
82
27
29
24

208
208
208
208

1197
813
829
222
234
29

87
34
36
32
32
27
29
37
35
26
24
25
6
85
34
28

31
86
25

36
84
82

37
35

29

618
1259
909
917
929
809
806
1031
1401
307

243
1401
100
1070
878
787
984
1078
984
668
924
720
887
450

r Nonscqufescence
relates to issue whether gains on sale of stock of the Waterbury Chemical Co. were
taxable to petitioner or to trust created by them.
s Estate tax decision.
s Nonscquiescence
relates to the following issue: Where the petitioner, who is the beneficiary of s trust,
skes an assignment, revocable upon notice of s year and a dsy, of s portion of her distributive share af the
future income fram the trust, is the petitianer taxable on the income paid to the assignee under such
assignmentf
' Nanacquiescence relates to statute of limitations issue,
r
relates to the trust and dividend issues.
' Nonscquiescence
Nonacquiescence in issue relating to involuntary
' Nonscquiesceneein issue whether basis for gain conversion.
or loss on subsequent sale within meaning of section
113(a) 5, Revenue Aet of 1933, was time of actual distribution ar date of court order of distribution.
' Nonacquiescence relates to issue in respect of allowable deduction for depletion.
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Docket

Taxpayer.

Board of Tax Appeals.

No.

Volume.

Wilson, Billings
Wilson, John P

77377
52931
57226

29

Wilson et ux. , Joseph B
Wilson, Luke F., estate of
Wilson, Peter J., transferee
Wilson Shipbuilding Co. i
Winne, Walter G, s
Winslow, Sidney W. , Jr
Winston Bros. Co
Winthrop, Beckman
W. k Ek. Holding Corporation

86618
86619

38

32444
64655
34337
60900
88605
59270
79850

81216
36875
77387
36874
48563
65211

Wobber Bros
Wok&bers, Enc

Wolpert, Urban F
Wood, L''lien Ayer
Wood 1"urnitur Co. , J. A
Wood, Jr. , H. 0
Wood, Jcren&iah
Wood, Meredith
Wood, Stua, ri, cst te of
Wood, Willis D
Woodruff, Annie Stevens
Woodruff, Stevens
Woodward, John S.'
1Voodward, George '
Wrightington, Sydney R
Young, Du Bois
Young, Edythe C. , executrix, estate of william
Young, Jr'
Young CI&rporation, F J
Young, William J., Jr. , estate of s
Young, William M. s
Youngstown Sheet k Tube Co

Yount, Thclnra
Zieglcr, Albert W
Ziegler, Cliffor E
Zimmcrman and xvife, Calvin
Zobelein, (Ecorge
Zobelein, Mrs. I"dward
Zukor, Adolph

40q65
GG832

74090
74688
88426
75o24
69844
79784
79785
71962
42279

91371

J.

Page.

25

33
2o
27

39
29

36
38
26
35
26
27
29
21
33

31
37
32

33
38
38
30
23

38

78345

39
35
39
36

4(1291

71145
45352
45353
76120

1171
994
564
182

36&9

373
905
314
830
322
890
322
155
1050
564
806

1141
10GG

926
806
739

739
1216
1258
1230
648

90414
74321
90414
81224
28149
35511
87404
8959o
46292

1229
304

24

230
860
230
633
1246

38

1460

23
23

1091
1091

28
28

754
236
236
324

31

33

Nonacquie. e: nee relates to issue 3 of decision.
Prior
pnblished in Cumulative Bulletin XII-1, page 13 (19331, withdrawn.
to question whether distribution of stock had the edect of distribution
taxable divitiend.
x Acqnlescence
published in Cumulative Bulletin X-2 (19311,withdrawn.
' Estate tax decision.
&

acquiescence
' Nonacquiescence
relates
s

of a

INCOME YAX RULINGS.
A. INTERNAI

—PART

I.

REVENUE CODE.

INCOME TAX.
I.—

CHAPTER

—

SUBCHAPTER B. GENERAI PROVISIONS.
PART

II.—
COMPUTATION

OF NET INCOME.

—

SECTION 22(a). GROSS INCOME: GENEPAL
DEFINITION.
ARTIcIE 22(a) —2: Compensation
services.
(Also Section 116; Regulations

for personal
101) Article 116-2.)

1939 22-9848
Mim. 4916

Taxability of compensation received by Federal officers and employees and officcrs and employees of States or political subdivisions
thereof.
TREASURY DEPARTx&ENT)

OFFIcE ol COMMISSIONER OF INTERNAL REVENUE)
T~ashington) D. C.) 3fay 10, 1MB.
Collectors of Internal I)les, ent&e) Internal Revenue Agents in Charge)
and Others Concerned:
On April 12, 1939, the President approved the "Public Salary Tax
Act of 1939" (Public No. 32) Seventy-sixth Congress, first session;
page 478) this Bulletin). That Act, hereinafter referred to as the Act,
deals with the income taxation of the compensation of public officers
and employees, State nnd Federal. Title
thereof, in so far as it
relates to Federal income tax, deals with taxation of compensation of
certain public Officers nnd employees for all taxable years beginning
is concerned Ivith preventing
after December 31, 1938, whereas Title
the taxntion of the conlpensation of certain public oflicers nnd employees for years beginning prior to Janunrv 1, 1939. As will be exof the Act are operative
plained below, the provisions of Titles nnd
without regard to the nature of the Ofhce held or services rendered
by the OSce~rs or employees nffecied. Rules provided by the applicable
revenue law ns to the period for which income must be reported are
unnfl'ected by any provision of the A.ct.

I

II

I

EXPLANATION

II

OF TERMS USED.

For the purposes of this mimeograph(a) Iln]&)ss otli& rlvisc specified, section numbers mentioned refer to
sections of the A.ct.
(71)

$ 22(a),

Art. 22(a)-2. 1

72

(5) The term "State employee" means an officer or employee of a
State, or a political subdivision, or any agency or instrumentality of
one or more States or political subdivisions, and includes a State or
local judge and a member of a State or local legislative body
(section 210).
(c) The term "Federal employee" means an officer or employee
of the United States or any agency or instrumentality thereof.
(d) The term " tax " means Federal income tax and includes interest,
additions to tax, and additional amounts.
STATE EMPLOYEES,

Except as affected by section 208 (more fully explained below) the
following applies to the treatment of compensation of State employees
for the purposes of the tax:
(1) Tamale&le years beginning after December 81, 1M8. Section
22(a) of the Internal Revenue Code, as amended by section 1 of the
Act, requires that the compensation for personal service of all State
employees, without exception, be included in gross income for taxable
years beginning after December 81, 1988, regardless of the nature of

—

the office or employment.
(2) Tcu:ab/e years beginning priar to January 1, 1M8. Section
201 prevents the taxation of compensation for personal service as a
State employee for any taxable year beginning prior to January 1,
1988. The methods by which that is accomplished are as follows:
(a) Assessments of such tax if not already made shall not now be
made, and no court proceeding shall be begun or prosecuted to collect
such tax. Collection of tax assessed before January 1, 1989, may,
however, be enforced by new or now pending court proceedings (section 201. (a) ) .
(b) Assessments of such tax inade after December 81, 1988, shall
be abated and any amounts collected in pursuance of such assessments
shall be credited or refunded in the same manner as in the case of an
erroneous collection of tax (section 201(b) ).
(c) Collections of such tax made on or before April 12, 1989, shall
be credited or refunded in the same manner as in the case of an erroneous collection of tax, und. er the following conditions:
(1) If a claim for refund therefor filed before January 19, 1989
(the date of the President's message to Congress on reciprocal income
taxation of ofiicers and employees of the Federal and State and local
governments), was not disallowed prior to A.pril 18, 1989;
(2) If a claim for refund therefor filed before January 19, 1989,
has been rejected but the time for beginning suit with respect thereto
had not expired on April 12, 1989;
(8) If a suit for recovery of such tax is pending on April 12, 1989; or
(4) If a petition to the Board of Tax Appeals has been filed with
respect to such tax and on April 12, 1989y the Board. 's decision had
not become final (section 201(c) ).
If any one of the tests specified in section 201 is satisfied, the State
employee is entitled to the relief provided in that section regardless of
In general, State employees
the nature of his office or employment.
given relief under that section are those engaged in the exercise of
what have for many years been considered as essential governmenta]
functions and thus prior to B'eEvering v. Gerhardt (1938) (80g U S

—

405) and C~ravee et al. v. O'K'eefe (1989) (59 S. Ct. , 595), were deemed
not to be subject to Federal tax on their compensation.
(8) Taxable yeare beginning after December 81, 1M', and before
January 1, 1989. Section 202 prevents the taxation of compensation
for personal service as a State employee for any taxable year beginning
in 1988 and ending in 1038 or 1989. That is accomplished by providing that such compensation shall be exempt and not includible
in gross income under Title I of the Revenue Act of 108S if such

—

employee

either-

(a) did not include in his return for his taxable year beginning in

1087 and ending in 1987 or 108S compensation as a State employee
or
(section 202(a)
(b) did include such compensation in his return for such taxable
year but is otherwise entitled to the relief provided therefor in section 201 (see section 202 (b) ).
In general the same groups of State employees entitled to any of
the forms of relief provided for in section 201 will be relieved, by
virtue of section 202, from tax for a taxable year subject to Title
of the Revenue Act of 1088. If, however, either test specified in
section 202 is satisfied, the State employee is entitled to the relief
provided in that section regardless of the nature of his office or emThus, for example, an individual becoming for the first
ployment.
time a State employee in the calendar year 1988 (his taxable year)
will not be taxable on his compensation received therefor in that year
even though he may have been engaged in the exercise of a proprietary
function.
(4) Taxable yeare beginning prior to January, :1, 1Mg Re fumd
claims @ed after January 18, 1989. Section 208 .provides that tax
collected at any time for any taxable year beginning prior to January
1, 1989, attributable to compensation for service as a State employee
shall be credited or refunded as if it were erroneously collected, if
a refund claim is filed after January 18, 1989, and the Commissioner
(under regulations prescribed by him and approved. by the Secretary
of the Treasury) finds that the disallowance of such claim would
result in the application of the doctrines of Helvering v. TherreV
(1988) (803 U. S., 218), Helvering v, C'erhardt (1088) (804 U. S.,
405), and Graves et al v. O'Keefe (1989) (59 S. Ct. , 595), extending
the classes of officers and employees subject to Federal taxation. Regulations under section 208 are now being prepared.

);

I

—

FEDZRAL ZhfPLOYEES.

—

—

(1) Taxable yeare beginning after December 81, 1M8. Section
22(a) of the Internal Revenue Code, as amended by section 8 of the
Act, requires that compensation for personal service as a judge of any
court of the United. States be included in gross income for taxable
years beginning after December 81, 1938, regardless of when the taxpayer tool» ofiice as judge. Furthermore, compensation of school
teachers in Alaska and Hawaii is not exempt from the tax for taxable
years beginning after December 81, 1938 (section 2 of the Act repealed
section 116(b) of the Internal Revenue Code).
(2) Tm, able years beginning prior to January 1, 1M9. Section
209 provides that the compensation of judges of the Supreme Court
and of all the inferior courts of the United States created under

—

$

22(a), Art. 22(a)-2. ]

III of the Constitution, taking once on or before June 6, 1982,
shall not be subject to income tax under the Revenue Act of 1988 or
any prior Revenue Act. The term "inferior courts" means circuit
and district courts (including the United States Court of Appeals
for the District of Columbia and the District Court of the United
States for the District of Columbia), but does not include so-called
legislative courts.

Article

GENERAL.

II

Title
applies only to State employees and not to other persons
having dealings with State and local governments since the taxability
of the compensation of such other persons was long recognized prior
to Hel~ering v. Cerhaxdt, supra. Such persons are generally held
to be independent, contractors for purposes of Federal income tax and
their liability for such tax has been clearly established since 3fetcelf
ck Eddy v. 3fite&ll (1926) (269 U. S., 514). They are not State
employees witliin the meaning of this mimeograph, and, consequently,
the relief provisions of the Act are not applicable with respect to
them.
Any amount of tax attributable to compensation of a State employee and assessed prior to January 1, 1989, shall be abated—
(1) if collection thereof has not yet been ma. de, and
(2) if collection were made and a refund claim filed, the amount
collected would have to be refunded under section 208.
The provisions of sections. 201, 202, and 208 are inapplicable to
compensation received by a State employee to the extent it is paid
directly or indirectly by the United States or any agency or instrumentality thereof (section 205). Thus, for example, a State employee
whose compensati'on is paid in whole or in part from funds panted
by the United States uncler the Smith-Lever Act is not entitled to
any relief under Title II with respect to his compensation to the
extent it is paid from such funds. Such provisions are applicable,
however, to all other compensation received by an individual for
service as a St.ate employee regardless of the source (public or
private) of such other compensation.
Claims for refund, institution of suit, and petitions to the Board
of Tax Appeals referred to in sections 201 and 208 mean only such
claims and petitions filed and suits begun within the period of
limitation properly applicable thereto. The provisions of those sections are, therefore, inoperative if the claim or petition is not timely
file& or if the suit is not timely begun (section 204).
Tlie operation of the relief provisions of sections 201, 202, and
208 with respect to State employees of any State may, under certain
conditions, be terminated.
Section 208 provides that after the Secretary of the Treasury has determined and proclaimed that it is the
policy of a State to collect income tax from Federal employees on
compensation received prior to January 1, 1989, the relief provisions
of sections 201, 202, and 208 shall not thereafter apply to employees
of that State. After such determination has been proclaimed it shall
be the duty of the Bureau to enforce assessment and collection of
tax for years beginning prior to January 1, 1989, on compensation of
State eniployees of the State affected to the extent permitted under
applicable statutes of limitation, regardless of the nature of the
ofF "e or employment of such employees.
In the absence, ho~ever, of

75

[e1

2.
22(a), Art. 22(a) —

such proclaimed determination
by the Secretary the provisioiis of
sections 201, 202, and 208 shall be given full force and eRect.
In the exa)mination of returns in all cases involving the taxability
of State employees, care should be taken to see that proper eff'ect is
iven to the provisions of the Act. Cases iii which the sole issue
4,
involved is the taxability of compensation of a State employee and
which have been held in suspense in accordance with previous instructions from this office may now be closed in accordance with the provisions of Title II of the Act.
Inquiries regarding this mimeograph should refer to the number
thereof and the symbols IT: JRK.
GUY

T.

HELvERINO,

Conunissi oner.

22(a) —2: Compensation for personal

ARTIGLE

services.
(Also Section
TITLE 26

116; Regulations 101, Article 116-2.)

—INTERNAL

—

REVENUE. CIIAPTER I, PART 9, SUBPART H; PART 465,
SUBPART B. INCOME TAX.

—

Public Salary Ta.x Act of 1989.
Articles 22(a) —
2 and 116-2 of Regulations 101, as made applicable to the Iuternal Revenue Code by Treasury Decision 4885
[page 896, this Rulletinh amended.
TREASURY DEPARTMENT)
OFFICE OF CoMMIssioNrR OF INTERNAL REVENUE)

IVashington) D. C.
1'o Collectors of Internal Retenue and Others Concerned:
In order to conform Regulations 101 (Part 9, Subpart H, Title 26,
Code of Federal Regulations), as made applicable to the Internal
Revenue Code (58 St.at. , Part 1) by Treasury Decision 4885) approved
February 11, 1939 (Part 465, Subpart B, Title 26) Code of Federal
Regulations [p«ge 396, this Bulletinj), to the Public Salary Tax Act
of 1989 (Public, No.
Seventy-sixth Congress, first session), such
regulations are a)mended as follows:
1. The following is inserted immediately preceding article 22(a) —1
(section 9.22(a) —1, Title 26, Code of I&'ederal Regulations), as macle
applic«ble to the In(. ernal Revenue Code:
Section 1 of the Public Salary Tax Act of 1989 provides:
"SrcrroN 1. Section 22(a) of the Internal Revenue Code (relating to the

I,

of 'gross iucomc') is amended by inserting after the words 'comfor personal service' the following: ('including personal service as
or any
or employee of a State, or «ny political subdivision thereof,
instrumentality
of any one or more of the foregoing) '."
Section 8 of the I'ublic Salary Tax Act of 1989 provides:
"Sac. 8. Section 22(a) of the Iuternal lteveuue Code ' is amended l&y adding
at the &s&d thereof a uew s&ntcnce to read as follows: In the case of judges
of courts of the Uuited States who tool- oflice on or before June' "6, 1982, the
con&pc&&s:&tion rc«'ived as such shall be included in g&'oss incou&e.
Section 210 of the Public Salary Tax Act of 1989 provides:
"SEo. 210. I&or the purl&oses of this Act, the term ' officer or employee'
" includes a member of a legislative body aud a judge or oificcr of a court,
—
—
A& ficle 22(a) 2 (section 9.22(a) 2, Title 26, Cocle of Fe&1cral
to
the
wide
«pplic«ble
Internal Revenue Code, is
«s
Re&)ul«tions),
definition
pensation
an oificer
agency or

( 23(c), Art.

23(c)—1.]

76

amended by inserting before the last sentence thereof the following
new sentence:
As used in this article the term "Federal officers and employees" includes all
judges of courts of the United States irrespective of when they took oflice.
8. The follosving is inserted immediately preceding article 116-1
(section 9.116-1, Title 26, Code of Federal Regulations), as made

applicable to the Internal Revenue Code:
Section 2 nf the Public Salary Tax Act of 1939 provides:
" Szc. 2. Section 113(b) of the Internal Revenue Code (exempting compeusation of teachers iu Alaska and Hawaii from income tax) is repealed. "

4. Article 116—2 (section 9.116—2, Title 26, Code of Federal Regulations), as made applicable to the Internal Revenue Code, is anlended
to read as follows:

—

Aar. 110—2. Corripcnsetlon, of State ofnccrs and employees. Compensation
received for services re~dered as an oiiicer or employee of a State or any
of any one or
po'itical subdivision thereof, or any agency or instrumentality
nrore of the foregoing, is to be included in gross income, regardless of the
nature of the oflice or employment.
As used in this article the term "oificer
or employee" includes a member of a legislative body aud a judge or oflicer
of a court.

This Treasury decision is effective only for taxable years beginning
after Decembex 81, 1988. For provisions of the Public Salary Tax
Act of 1989 which relate to taxable years beginning prior to J anuary
1, 1989, see Title II of such Act.
(This Treasury decision is prescribed pursuant to the following
sections of lasv: Sections 22 and 116 of the Internal Revenue Code
(58 Stat. , Part 1); sections 1, 2, 8, and 210 of ihe Public Salary Tax
Act of 1989 (Public, No. 82, Seventy-sixth Congress, firs session);
and section 62 of the Internal Revenue Code {58 Stat. , Part 1).)
GVY T. HELvERINer
Commr'ssr'oner
of Interna/ Revenue.

Approved June 18, 1989.
JoHN AV. HANEs,
Actr'ng Secretary of the Treasury.

(Filed with the Division of the Federal Register June 15, 1939, 10.07 a. m. )

—

SECTION 28(c). DEDUCTIONS FROM GROSS
INCOME: TAXES GENERALLY.

28(c) —1: Taxes.
(Also Section 42, Article 42 —1.)

ARTIcLE

1989—20-9881

I. T. 8278

INTERNAL REVENVE CODE AND REVENVE ACT OF 1998.
The amount equal to 3 per cent of the pay roll contributed by
an employer to the New York unemployment insurance fund constitutes a proper deduction for Federal income tax purposes for the
taxable vear in which paid or accrued.
Treatment as taxable income to the employer of the amount of
credit or refund of such contribution.
Mim. 3938 (C. B. XI—
2, 33 (1932) ) and Mim. 4564 (C. B.

1937-1, 93) modified.

[Ii

23(cl, Art. 28(c)—l.

advice is requested as to the deductibilitv for Federal income tax
urpo ses of the amount equal to 8 per cent of the pav roll contributed
insurance fund, and
y an employer to the New York unemplovment
how a credit or refund received under section 516—
a of the New York
unemployment
insurance lau should be treated.
The pertinent provisions of. tlie State law read as follows:
insurance fund. The contribuSec. 516. Contributions to the unemp/oyment

—

tion regularly pavable bv each employer shall be an amount equal to 8 per centum of the pav roll of the employees
Szc. 516—a. Refund of or credit for contributioas 5n certain cases. If for
any calendar year beginning with 1988 the total contribution under this article
of anv employer who is liable for the excise tax levied by Title Ix of the
Federal Social Securitv Act is in excess of 2.7 per centum of the total remuneration paid by him during such calendar year to emplovees for emplovment, as
herein defined, such employer shall not be deemed liable under this article for
such excess and the amount thereof shall be refunded or credited to him in
accordance with the provisions of subdivision 8 of section 528 of this chapter.
(Laws of 1938, ch. 10, effectiv January 1, 1988.)

—

t

Ssc. 528. 8. Refunds and credits.

—If not later

t

than three vears from the payment of any contribution, interest or penalty an employer shall make application for a refund thereof or for a credit and the commissioner shall determine
that such contribution, interest or penalty, or any portion thereof, was erroneously collected, the commissioner shall refund said amount, or allow a credit
therefor, without interest, out of the fund unless the employer shall have already
deducted said amount by wav of credit against contributions pavable by him.
For like cause and within the same period a refund may be so made, or a credit
allowed, on the initiative of the commissioner.
(Laws of 1936, ch. 117; Laws
of 1983, ch. 10, effective January 1, 1988.)

It is held that the amount equal to 8 per cent of the pay roll contributed by an employer to the New York unemployinent
insurance
fund constitutes a proper deduction for Federal income tax purposes
for the taxable year in which paid or accrued. The amount of credit
or refund of such contribution to which the taxpayer is later entitled
should be treated as income in the return for the taxable year in
which the credit is applied or the refund is made, provided the prior
deduction of the aniount later refunded or credited had the effect of
offsetting taxable income. However, if the prior deduction of such
amount did not have the effect of offsetting taxable income, the
amount refunded or credited should not be treated as taxable income.
If only a portion of sucli amount previously deducted resulted in
off etting taxable income, the aniount refunded or credited will be
treated a~s taxable income only if and to the extent that it is in excess
of the amount of the prior deduction which did not have the effect of
offsetting taxable income. The conclusion= here set forth are in accord with (T. C. Ai. 2~. I«,N (page 102, tliis Bulletin. That ruling involved recoveries of bad debts previously deducted, but the principles
there set forth are equally applicable to refunds or credits of taxes
previously deducted.
Mim. 8958 (C. B. XI—9, 88 (198")) and iIim. 45M (C. B. 1987—1,
98) are hereby modified to accord with the foregoing conclusions.

) 44, Art.
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44 —5.l

—

PART IV. ACCOUNTING

PERIOI)S AND METHODS OF ACCOUNTING.

—

SECTION 42. PERIOD IN WHICH ITEMS OF
GROSS INCOME INCLUDED.
ARTIULE

42 —1: When included

in gross income.

INTERNAL REVENUE CODE.

Credits or refunds under section 516—a of the New York unemployment insurance law. (See I. T. 8278, page 76.)

—

SECTION 44. INSTALLMENT BASIS.

5: Gain
A.RTIUIE 44 —
of installment

or loss upon disposition
obligations,

1989—20-9839

T. D. 4899

CHAPTER I SUBCHAPTLiR A PART 8 AND
INTERNAL RLi'VENUE
PART 9, SUBPART H; SUBCHAPTER E, PART 466, SUBPART B.

TITLF, 26

—

Income tax. Amending article 44 —5 of Regulations S4, article
44 —5 of Regulations 101, and such article as made applicable to
. the Internal Revenue Code by Treasury Decision 4885 [page 806,
this Bulletin], all relating to gain or loss on disposition of installment obligatious.
TREASURY DEPARTMENT&
OFI'ICE OF CO&IMISSIONZR or INTERNAL REVENUE)

Washt'ngton,

D. C.

To Collectors of Interna/ Revenue and Others Concerned;
The next to the last paragraph of article 44 —5 of. Regulations 94
(section 3.44 —5 of Title 26, Code of Federal Regulations), the next
to the last paragraph of article 44—5 of Regulations 101 (section
9.44—5 of such Title 26), and the next to the last paragraph of that
article as made applicable to the Internal Revenue Code by Treasury
Decision 4885, approved February 11, 1939 (Part 465, Subpart B.
of such Title 26 I page 896, this Bulletin]), are each amended to read
as follows:
In the case of a decedent who dies possessed of installment obligations, no
gain on account of the transmission at death of such obligations is required
to be reported as income in the return of the decedent for the year of his death,
if the executor or administrator of the estate of the decedent or any of the
next of kin or legatees files with the Commissioner a bond on Form 1182 conditioned upon the return as income, by any person receiving a.ny payment in
satisfaction of such obligations, of the same proportion of such payment as
would be returnable as income by the decedent if he had lived and received
The bond shall be subject to the approval of the Commissioner,
such payment.
shall be in an amount suificient in his judgment to insure collection of the tax
resulting from the fulfillment of the conditions stated in the bond, and shall
be filed at the time of filing the return for the decedent for the year of his
death or at such later time as mav be specified by the Commissioner.
The bond
on Form 1132 may be (1) executed by a surety company holding a certificate
of authority from the Secretary of the Treasury as an acceptable surety on
Federal bonds, or (2) secured by deposit of bonds or notes of the United States,
or the installment obligations, in such amounts as the Commissioner may deem
necessary to insure collection of the tax.

[$3797, Art. 901-5.

s«y decision is prescribed pursuant to the followino.
: Sections 44(d) and 62 of the Revenue A t, of 1986
U. S. C. Sup. IV 44(d) 62)
44(d) and 62 of the Revenue Act of 1988 (52 Stat. , 478, 480; 26
U. S. C., Sup. IV 44(d), 62); and sections 44(d) and 62 of the
~

Internal Revenue Qode (58 Stat. , Part

1).)

GUY

f

Commissioner

May 9, 1989.

Approved
JOIIN

W.

T

HKLVERING)

o Interne/

Revenue.

HANEs,

Acting Secreta~a of the Treasury.
(Filed with the Division of the Federal Register AIay 10, 1989, 8.84 p, m. )

SUPPLEITIENT

B.—
COMPUTATION OF

NET INCOME.

—

SECTION 116. EXCLUSIONS FROM GROSS INCOME.
ARTIcLE

116—2: Compensation

of State officers and

employees.
INTERNAL REVENUE CODE.

of compensation

received by Federal officers and emof States or political subdivisions
(See Mim. 4916, page 71.)

Taxability

ployees and officers and employees

thereof.

2: Compensation
101, ARTIcLE 116—

of State officers and

employees.
INTERNAL I&EVENUE CODE,

Article 116—2 of Regulations 101, as made applicable to the Internal
Revenue Code by Tre~asury Decision 4885, amended to conform to the
Public Salary Tax Act of 1989. (See T. D, 4908, page 75.)

—

CHAPTER 88. MISCELLANEOUS PROVISIONS.

—

SECTION 8797. DEFINITIONS.
901—5:
poration.

ARTIULE

TITI, E 20

I.imited

—INTERNAL

partnership
REVENUE,

Amending
tax. —

as cor-

—CIIAPTER I, PARTs

1989—16—9798
T. D. 4894
3, 0, AND 463.

articles 901—5 and 901—0 of Regulations
Income
101, and such articles as made applicable to the Internal Revenue
Code by Treasury I&c& ision 4885 [lrage 890, this Bulletin], articles
1001—5 and 1001—0 of Regulattiuis 94, and articles 801 5 and 801—0
of Regulations 80, all relating to classification of limited partnerships.

Il

37'37, Art. 901—
5.]
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TREASURY DEPARTMENT)

OFFICE OF COMMISSIONER OF INTERNAL REvENUE,

W'ashington, D. O.
To Collectors of Internal Revenue and Others Concerned:
Article 901—5 of Regulations 101 (section 9.901—5 of Title 26, Code
of Federal Regulations), and that article as made applicable to the
Internal Revenue Code by Treasury Decision 4885, approved February 11, 1939 (Part 465, Subpait B, of such Title 26 [page 396, this
Bulletin]), and article 1001—5 of Regulations 94 (section 3.1001—5 of
such Title 26), and article 801—5 of Regulations 86 are each amended
to read a, s follows:
Limited partaerships, —.A limited partnership is classided for the purpose of.
the Act as an ordinary partnership, or, on the other hand, as an associatiou
ta. xable as a corporation, depcuciing upon its character in certain material respects. If the organization is not interrupted by the death of a general partner
or by a change in the ownership of his participating interest, and if the management of its affairs is centralized in one or more persons acting in a representFor wa. nt of these essential
ative capacity, it is taxable as a corporation.
characteristics, a limited partnership is to be considned as an ordinary partother characteristics conferred upon it by local law.
nership notwithstanding
The Uniform Limited Partuership Aci, has been adopted in several States. A
limited partnership organized under the provisions of that Act may be either
an association or a partnership depending upon whether or not in the particular
case the essential characteristics of an association exist.

Article 901-6 of Regulations 101 (section 9, 901—6 of Title 26, Code
of Federal Regulations), and that article as made applicable to the
Internal Revenue Code by Treasury Decision 4885, approved February 11, 1939 (Part 465, Subpart B, of such Title 26), and article
1001—6 of Regulations 94 (section 3.1001—6 of such Title 26), and
article 801—6 of Regulations 86 are each amended to read as follows:

—

Partnership associations. A partnership association of the type authorized
by the statutes of several States, such, for instance, as those of the State of
(Purdon's Penna. Stat. Ann. (Perm. Ed. ), Title 59, ch. 3), having
Pennsylvania
by virtue of the statutory provisions under which it was organizecl, the characteristics esseutial to an association within the meaning of the Act, is taxable
as a corporation.

(This Treasury decision is prescribed. pursuant to the following
sections of law: Sections 3797 and 62 of the Internal Revenue Code
(53 Stat. , Part 1); sections 901 and 62 of the R..venue Act of 1938 (52
Stat. , 583, 480; 26 U. S. C., Sup. IV, 1696, 62); sections 1001 and 62
of thee Revenue Act of 1936 (49 Stat. , 1756, 1673; 26 U. S. C., Sup. IV,
1696, 62); and sections 801 and 62 of the Revenue Act of 1934 (48 Stat. ,
771, 700, 26 U. S. C., 1696, 62) .)
CvtZF T. HEI.VERING,
Commissioner o f Internal Revenue.
Approved April 7, 1939.
JOIIN 3V. HANEs,

Acting 8ecretary of the Treasury.
(Filed with the Envision of the Federal Register April 10, 1939, 12.45 p. m. )

[) 22(s), Art. 22(s)-1.
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B. REVENUE
PART

ACT OF 1988.

II.—
COMPUTATION

OF NET INCOME.

—

SECTION 22(a). GROSS INCOME: GENERAL
DEI'INITION.

1:

Amrici, z 22 (a) — &Vhat included in gross income.
RZVZ'AuE

ACT OF 1938.

1939-23-9861

I. T. 3283

Advances to corn producers made under section 302 of the Agricultural Adjustment Act of 1938 (52 Stat. , 31), known as corn loans,
should be treated as loans and not as proceeds from the sale of the
corn.

Advice is requested whether advances obtained by corn producers
under the corn storage provisions of the Agricultural Adjustment
Act of 1938 should be treated as loans or as proceeds from the sale
of the corn in the year the loan is obtained.
Section 302 of the Agricultural Adjustment Act of 1938 (52 Stat. ,
31) directs the Commodity Credit Corporation to make available loans
on corn during any marketing year beginning in the calendar year
in which the November crop estimate for corn is in excess of a normal
ear's domestic consumption and export,
or in any year when on
'
of corn is below 75 per
ovember 15 the farm price
p
p cent of the parity
price as defined in the Act. Section 302(h) of that Act provides that
No producer shall be personally liable for any deficiency arising
from the sale of the collateral securing any loan under this section
unless such loan was obtained through fraudulent representations by
the roducer.
hen the loans are obtained, the producer signs a "Corn producer's note" agreeing, for value received, to pay at a time certain
to the order of the Commodity Cred. it Corporation payee, the amount
advanced with interest at 4 per cent per annum. kn consideration of
the loan evidenced by the note the producer represents in said loan
agreement (1) that tlie pledged corn vvas produced by or for the producer on certain described land, (2) that tlie producer is an eligible
roducer as defined, and (3) that the corn is free of undisclosed
iens. The loan agreement further provides that any holder of the
note may declare the same due and payable (1) when and so long
as the farm price of corn shall be above parity, (2) upon discovery
in obtainthat the producer has made fraudulent misrepresentation
ing the loan, (8) upon discovery that the collateral is damaged and
(4) upon the filing of a petition in bankruptcy by the producer. upon
maturity of the note, the holder is authorized. to sell the corn at public
or private sale, and in case the sales price (after deducting expenses
ance all costs) is in excess of the amount due on the note, the holder is
bound to pay the excess to tlie producer. However the producer is
not personally liable for any deficiency unless he obtained the loan
through fraudulent misrepresentation.
It is held that such advances received by the producers of corn under
flic provisions of the Agricultiiral Adjustment Act of 1938 should be
treated as loans and not as proceeds from the sale of corn. (See T.

"

2931, C. B. XIV—2, 5B (1985).)

I.

ARTicLE

2o(a) —1: %That included in gross income.

94—9869
1989—

I. T. M85

REVENUE XCT OF 1988.

&here producers of gum turpentine and gum rosin (lmown as
naval stores) delivered their products to a cooperative association
under an agreement whereby absolute title was to be transferred
to the association on November 1, 1938, as to products previously
delivered in that year, advances made in 1938 by the association to
the producers from funds procured by a loan from the Commodity
Credit Corporation to the association, there being no liability on
the part of. the producer to repay such advances, constitute partial
payments for such products by the association to the producers
and should be included in gross income for the year 1938.

Advice is requested as to the proper treatment for Federal income
tax purposes ot payments made to producers of gum turpentine and
gum rosin (known as naval stores) by the M Cooperative A.ssociation
with funds borrowed by it from the Commodity Credit Corporation
under a marketing agreement.
The Commodity Credit Corporation was authorized by law to make
loans in 1938 to the M Cooperative Association (hereinafter referred,
to as the association) on gum turpentine and gum rosin delivered to
the association by the producer under the terms of the marketing
agreement which was required to be entered into between the association and the producer. In order to obtain the loan, the association
was required to execute a promissory note in the amount of the loan
Credit Corporation, which note was
payable to the Commodity
secured by the gum turpentine and gum rosin delivered by the producer to the association.
The marketing agreement between the producer and the association
rovides in substance that on November 1, 1938, absolute title shall
e conveyed to the association of all gum turpentine and gum rosin
previously delivered in that year by the producer to, and then held.
by, the association under the terms of the agreement, and such conveyance shall constitute a sale by the producer and a purchase by the
association of such gum turpentine and gum rosin. Absolute title
to all gum rosin pledged subsequent to November 1, 1938, must be
conveyed to .the association, and such conveyance shall constitute a
sale by the producer and a purchase by the association of such gum
rosin. After April 1, 1938, and on or before September 30, 1938, the
association shall make advances to the producer on the gum turpentine
and gum rosin clelivered to the association under the agreement on.
the basis as set, forth therein, which advances represent the amounts
loaned by the Commodity Credit Corporation to the association on
such gum turpentine and gum rosin. The ad. vances are made without
1 ecourse or right on the part of the association to recover
any part of
such advances from the producer except for fraud or misrepresenta-,
tion. At any time after tune 1, 1%8, and prior to November 1, 1938,
the producer may withdraw all of the gum turpentine and gum rosin
delivered to the association by paying to the Commodity Credit Corporation, for tile account of the association, the amounts advanced
thereon together with interest and certain other charges. The gum
turpentine and gum rosin delivered under the agreement are commingled with the gum turpentine and gum rosin of other producers
and sold by the association, commencing on November 1, 1938, for

'

2.
[$ 22(s), Art. 22(s) —

the best, prices obtainable.
The proceeds from the sale of the gum
turpentine and gum rosin are to be applied by the association to (1)
the payment of storage, handling, and/or selling expenses approved
by the Commodity Credit Corpora~tion, (o) the payment of the loan
obtained by the association from the Commodity Credit Corporation
and secured by the gum turpentine and gum rosin, and (8) the payment, of the administrative
expenses of the association incurred in
connection with the handling and marketing of the gum turpentine
gIld gum rosin. Upon sale of the entire pool of gum turpentine and
gum rosin, the net amount remaining after payment of the aforementioned items must be distributed by the association to the producers proportion ately.
Since there is no liability on the part of the producer in any event
to pay the loan made by the Commodity Credit Corporation to the
association, or to repay in any event the advances made to him by the
association under the terms of the marketing agreement, the relationship of debtor and creditor does not exist between the producer and
Nor does such relationship exist between the prothe association.
ducer and the Commodity Credit Corporation.
It is held, therefore,
that, the advances made by the association to the producer on the
gum turpentine and gum rosin, title to which passed to the association on or after November 1, 1988, do not constitute loans but, in
fact, constitute partial payments by the association to the producers
for the gum turpentine and gum rosin, and as such should be included
in the gross income of the producer for the year 1988. (See I. T.
2107, C. B. III-2, 74 (1924).)

ARTIcLE

22(a) —9: Compensation for personal services.
REVENUE ACT OF 1988.

1989—17—9801

I. T. W7o

I. T. 2219 (C. B. IV —2, 41 (192o) ), holding that money allowances
in lieu of subsistence and quarters paid by the United States Government to enlisted men and noncommissioned officers in the United
States Army are not subject to Federal income tax, is not applicable
to those retired from the service. The entire amount, including
allowances in lieu of rations, clothing, quarters, etc. , received by a
retired enlisted man is subject to Federal income tax.
Advice is requested as to the taxability of cash allowances in lieu
of subsistence, heat, light, etc. , received by A in addition to his reg11la, r
pay as a retired enlisted man of the United States Army.
A received compensation of $157.50 per month for his services while
on active duty in the United States Army. Upon retirelnent his pay
ivas reduced to 75 per cent of that anlount, or $118.18. In addition he
received $15.75 Inonthly as an allowance in lieu of subsistence, heat,
light, etc. , making the amount of his monthly check $188.8S. It is
contendecl that uI1der I. T. 2219 (C. H. IV—9, 41 (1925) ) the allowance is not taxable.
I. T. Bo19, supra, reads as follows:
Money allowances in lieu of subsistence aml quarters made by the United States
officers iu the United States
Governntcnt to enlisted men and noncommissioned
Army are not income subject to Federal iucome tax.

84

f 22(a), Art. 22(a)-12.]

It will be noted that the foregoing applies to noncommissioned officers and enlisted men "in the United States Army" and is not, therefore, necessarily applicable to those retired from the service.
The Act of March 2, 1907 (34 Stat. , 1217), entitled "An Act providing for the retirement of noncommissioned OKcers, petty OKcers, and
enlisted men of the Army. Navy, and Marine Corps of the United
States, reads in part as fo]lows:
Be tt enacted * " * That when an enlisted man shall have served 30

"

years either in the Army, Navy, or Marine Corps, or in all, he shall, upon
making application to the Prcsideut, be placed upon the retired list, with
75 per centum of the pay and allowances he may then be in receipt of, and that
said allowances shall be as follows: Nine dollars and fifty cents per mouth in
lieu of ration. aud clothing and six dollars and twenty-five cents per month
in lieu of quarters, fuel, and light: Provided, That in computiug the necessary
30 vears' tinie all service in the Army, Navy, and Marine Corps shall be
credited.

The statute does not provide tha. t the retired noncommissioned
OKcer or enlisted man shall receive as his retired pay a certain amount
of cash ancl allowances in addition thereto. The amount he receives
is a certain sum, this sum being 75 per cent of the pay plus allowances
Such percentage
he may be in receipt of at the time of retirement.
of his pay and the specific cash al]owances, therefore, merely constitute
the measure of the retirement pay.
Retirement pay in general has long been regarded as additional compensation for services previously rendered and, as such, is taxable
Income to the recipient. Consequently, it is held that the entire amount
received by A is subject to Federal income tax. (See also G. C. M.
341)CBV 2~ 26(1926))

2:

ARTIOLE 22 (a) — Compensation

for personal services.

REVENUE ACT OF 1938.

Taxability of compensation received by Federal officers and employees and O%cers and employees of States or political subdivisions
thereof. (See Mim. 4916, page 71.)
ARTIGLE

22(a) —12: Annuities and insurance

policies.
REVENUE ACT OF 1938.

1939—26-9889

I. T. 8292

A should include in his gross income the entire amount of the
received by him as a retired national bank examiner since
he did not make auy contributions to the retirement fund from
which the annuity is paid.
a.nnuity

Advice is requested as to the taxability of a retirement annuity
received by A. from the retirement fund established for retired national bank examiners and administered by trustees in the ofFice of
the Comptroller of the Currency. A, who was retired on December
81, 1987, did not make any contributions to the retirement fund inasmuch as he was over 65 years of age when the system providing for
the retirement of the employees of the o]Iice of the Comptroller of the
Currency was placed in effect on June 1, 1986.

85

[$ 22(bl.

Section 5240 of the Revised Statutes, as amended (U. S. C ., SuPP
IV) Title 12, section 481), relating to the appointment of national
bank examiners, reads in part as follows:
The examiners and assistant examiners making the examinations
of national banking associations and affiliates thereof herein provided for and
the chief examiners, reviewing examiners and other persons who;e services
may be required in connection with such examinatious or the reports thereof,
shall be employed by the Comptroller of the Currency with the approval of the
Secretary of the Treasury; the employment and compensation of examiners,
chief examiuers, reviewing examiners, assistaut examiuers, and of the other
employees of the oflice of the Comptroller of the Currency whose compeusation,
including retirement annuities to be fixed by the Comptroller of the Currency,
is and shall be paid from assessments on banks or affiliates thereof. shall be
without regard to the provisious of other laws applicable to oihcers or employees
of the United States.

Under the foregoing provisions of law, the expenses of the examination of the various banks are to be assessed by the Comptroller of
the Currency upon banks examined. in proportion to assets or resources held by the banks on the dates of examination of the various
banks. The funds derived from such assessments are deposited by
the Comptroller of the Currency in accordance with the provisions of
the law and are not Government funds or appropriated moneys. The
retirement fund from which the annuity is paid is derived from such
assessments and special funds held in the Comptroller's oflice.
It is held that inasmuch as A made no contributions whatever to
the retirement fund, with the result that he paid no consideration
for his annuity, he should include in his gross income the total
amount of the annuity received by him in each year as a retired
national bank examiner.

—

SECTION 22(b). GROSS IXCOAIE: EXCLUSIONS
FROil GROSS IXCOiIE.

1989—8—9672
T. D. 4880

IiXCOXIE TAX.

Regulations with respect to the taxation of French citizens aud
French corporations as affected by the conventiou and protocol
on double taxatiou between the United States and the Republic
of France, proclaimed by the President of the United States
April 16, 1Mo, eftective Zanuary 1, 1%6 [C. B. XIV —'2, 53o].

TRz ~sIIRY DzPARTAIzm,
TERNAL Rzvzxrz)
OFFIcz oF CGBIifissloxzR oF
'][ ashin«)ton) D. G.
To GoVectors of Internal Revenue and Others Gonoe~ ned;

I

PART

&

I.

and protocol, proclaimed by the
PARAGRApH A. The convention
President of the United States on April 16, 1985, provides in part
as follows:
ARTICLE

I.

States are not subject to tax;ition by
t'. uterprises of one of the contractin
the other contracting State hi respect of their industrial and conmierci;il profits
except, in respect of such profits allocable to their permanent «stablishments
iu the latter State.

I)

22(b).

l

86

No account shall be taken, in determining the tax in one of the contracting
States, of the purchase of merchandise etfected therein by an enterprise of the
maintained by such
other State for the purpose of supplying establishments
enterprise in the latter State.

II.

ARTICLE

American enterprises having permanent establishments in France are required
to submit to the French fiscal administration
the same declarations and the
same justifications, with respect to such establishments, s.s French enterprises.
The French fiscal administration has the right, within the provisious of its
uational legislation and subject to the measures of appeal provided in such
legislation, to make such corrections in the declaratiou of profits realized iu
France as may be necessary to show the exact amount of such profits.
The arne principle applies mutatis mutandis to French enterprises having
in the United States.
permanent establishments

III.

ARTIcLE

Income which an enterprise of one of the contracting States derives from the
operation of aircraft registered in such Si.ate and engaged in transportation
betxveen the two States is taxable only in tlxe former State.

IV.

ARTICLE

%'hen an American enterprise, by reason of its participation in the management or capital of a Freuch enterprise, makes or imposes on the latter, in their
coxxxmer«ial or financial relations, conditions difterent from those which would
be made with a third enterprise, any profits which should normally have appeared in the balance sheet of the French enterprise, but which have been, in
this manner, diverted to the American enterprise, are, subject to the measures
of appeal applicable in the ease of the tax on industrial and commercial profits,
incorporated in the taxable profits of the French enterprise.
The ssme principle applies mutatis mutandis, in tlxe event that profits are
diverted from an American enterprise to a French enterprise.
4

VII.

ARTICLE

Compensation paid by one of the contracting States to its citizens for labor
or persoxial services performed in the other State is exempt from tax in the

latter State.

ARTIcLE

VIII.

War pensions paid by one of the contracting States to persons residing in the
territory of the other State are exempt from tax in the latter State.
ARTICLE

IX.

The followin, classes of income paid in one of the contracting States to a
corporation of the other State, or to a citizen of the latter State residing there,
are exempt from tax in the former State:
(a) amounts paid as consideration for the right to use patents, secret processes
and formulas, trade marks and other analogous rights;
(ix) income received as copyright royalties;
(c) private pensions and life annuities.
ARTIcLE

X.
gl

The agreement shall become effective on the 1st day of January following
the exchange of ratifixcations and shall remain eftective for a period of 5 years,
and thereafter until 12 months from the date on which either contracting party
gives notice of its termination.
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22(b).

puoTocoL.

At the moment of signing the convention on double taxation betiveen the
Uniteil States of America and the Republic of France, the undersigned plenipotentiaries, duly authorized by their respective Goveruments, have agreed, as

follows:
(1) The taxes referred to in this agreement are:
(e) for the United States:
the I edcral income tax but it is understood that Article I does not exempt
from tax (1) compensation for labor or personal services performed in the
Uniteil States; (2) income derived from real property located in the United,
States, or from any interest in such property, includil, g rentals and royalties
therefrom, and gaius from the sale or the disposition thereof; (3) dividends;

—

(4)

illtel'est,

.

(Ii) for France:
in Articles I, II, III and IV, the tax on industrial and commercial profits
(impot sur les beneiices industriels et commerciaux);
in Articles III, V and VI, the tax on income from securities (impot sur les
revenue des valeurs mobilieres);
in Articles VII, VIII and IX, the tax on wages and salaries, pensions and
life annuities (impot sur les traitements et salaries, pensions et rentes viageres),
and other schedular taxes (impots cedulaires) appropriate to the type of income
specified in said articles;
(2) The provisions of this agreement shall not be construed to affect in any
manner any exemption, deduction, credit or other allowauce accorded by the laws
of one of the contracting States in the determination of the tax imposed by

—
—
—

such State.
(3) As used in this agreement:
(e) The term "permanent establishment" includes branches, mines and oil
wells, factories, workshops, warehouses, oifices, agencies, and other fixed places
of business, but does not include a subsidiary corporation.
When an enterprise of one of the States carries on business in the other
State through an agent established there who is authorized to contract for its
account, it is considered as haviug a permanent establishment in the latter

State.
But the fact that an enterprise of one of the contracting States has business
dealings in the other State through a bona flde commission agent or broker
shall not be held to mean that such enterprise has a permanent establishment in
the latter State.
(b) Thc term "enterprise" includes every I'orm of undertaking whether carried on by an individual, partnership
(societe en nom collectif), corporation,

or any other entity.
(societe anonyme),
" means, as the case
(c) The term " enterprise of one of the contracting States
"American
enterprise" or "French enterprise. "
may be,
(d, ) The term "Anlcrican enterprise" means an enterprise carried on in the
United States by a citizen of the United States or by an American corporation
or other entity; the term "American corporation or other entity" means a
partnership, corporation or other entity created or organized i» the United
States or under the law of the United States or of any State or Terriiory of the
United States.
(c) The term "French enterprise" is defined in the same manner, mutatis
mutandis, as the term "American enterprise. "
(j) The Ainerican corporatio»s inentioned in Articles V and VI are those
which, owing to their form of organization, are subject to article 3 of the decree
Decemi&cr 0, 1372. The present agreement does not modify the regime of
"ofabo»uemcnt"
for securities.
(p) Thi term "United States, " when used in a geographical sense, includes
only the States a»d the Territories of Alaska and Hawaii, and the District of
Columbia.

(h) The term France, " when used in a geographical
country of Fra»ce, exclusive of Algeria and the Colonies.

sense, indicates

the

P~H. B. The proclamation of. the convention by the President
the United States on April 16, 1%5, reads in part as follows:

of

A»d whereas, the said convention and protocol have been ratified on both
parts, a»d the ratifications of the two Goverm»ents were exchanged at Paris
on the 9th day of April, 1935;

$
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And whereas, it is stipulated in Article X of the said convention that the
convention shall become effective on the 1st day of January following the
exchange of ratifications, that is to say on the 1st day of January, IM0;
Now, therefore, be it known that I, FSANHnIN D. RoosEvEI. T, President of
the United Si.ates of America, have caused the said convention and the said
protocol to be made public, to the end that the same and every article and
clause thereof may be observed and fulfilled with good faith by the United
States of America and the citizens thereof on and from the 1st day of January,

1990.
In testimony whereof, I have hereunto set my hand and caused the S"al of
the United States of America to be affixed.
Done at the city of Avashington this 10th day of April in the year of our
I.ord one thousand nine hundred and thirty-five, and of the Indeand
[SEAL] penclence of the United States of America the one hundred
fiftv-ninth.
FRANKLIN

D. RoosEvEI. T.

By the President:
CCRDETr Hvz. r.,

Secretary of State.

PAR.

C. Section 22(b)7I Revenue Act of 1988, provides in part as

follows:
SEc. 22. GRoss INcoME.

—

(b) ExcLusions from dross income. The following items shall not be included
in gross income and shall be exempt from taxation under this title:

—

(7) Income exempt under treaty. Income of any kind, to the extent required
by any treaty obligation of the United States;

Pursuant to the provisions of section 62 of the Revenue Act of
1938, the following regulations are hereby prescribed to carry into
e6ect the quoted provisions of the convention and protocol, or treaty,
between the United States of America and the Republic of France,
hereinafter referred to as the convention, for taxable years beginning
after December 81, 1%7:
PART II.
KFFEcT OF 'IHE CCNYEN'IICN UPQN THE DETERMINATICN oF UNITED STATEs TAXABLE
IxcoME oF FRENcH CITIzENS AND FRENcH CCRPCRATICNS.

—

ARTIOIE 1. General, . The primary purposes of the convention are to regulate
the method of taxation of corporations of either of the contracting States carrying on industrial or commercial activities through a permanent establishment
or a subsidiary corporation in the other State and to avoid double taxation upon
c.'ertain special classes of income.
The specific classes of income relieved from United States income tax are:
(a) Industrial and commercial profits of a Freuch enterprise having no permanent establishment in the United Sta.tes.
(b) Income derived bv a French enterprise from the operation of aircraft
registered in France and engaged in transportation between the United States
and France.
(c) Compensation paid by France to its citizens for labor or personal services
performed in the United States.
(d) War pensions paid by France to persons residing in the United States.
(e) Income paid to a French corporatio~, or to a citizen of France residing
in France—
(1) as consideration for the right to use patents, secret processes and forInulas, tracle marks and other analogous rights;
(2) as copyright rovalties;
(3) as private pensions and life annuities.
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Except as to those items of income expressly exempted by the convention,
the tax liability of French citizens, not residents of the Uuited Sta.tes, and
French corporations, is determined in accordance with the provisions off t h e
revenue laws of the United States and the re~ations thereunder applicable
generally to nonresident alien individuals and to foreign corporations.
The convention does not affect the liability to tax of Freuch citizens resident
in the United States unless and to the extent such citizens are entitled to the
See articles 5 and 6 of these
benefits of Article VII or VIII of the convention.
'I'he tax liability of a United States citizen or United States resiregulations.
dent, a member of a French partnership carrying on a Freuch enterprise, is not
aifected by Article I of the convention.
Such citizen or resident is subject to
United States income tax upon his distributive share of its net income even
though the other members of such partnership are not subject to tax upon their
share of the partnership's industrial and commercial profits from sources within
the United States.
The convention has no reference to the rates of taxation imposed by the
respective countries and concerns only the determination of income arisiug in
one of the contracting States to citizens or corpora. tions of the other contracting
State and subject to taxation in the former State.
These regulations are limited to a consideration of the factors involved in the
application of: (a) the provisions of the couventiou alone; and ((i) the provisions of the convention as extended by the Revenue Act of 1938. These regulations are not concerned with Article V or VI of the couveniion as such
articles affect only the application of certain French tax laws and decrees,
Am'. 2. Definitions.
Auy word or term used in these regulatious
which is
defined in the convention shall be given the definition assigned to such word or
term in such convention.
word
Any
or term used in these regulations which
is not defined in the convention but is defined in the Revenue Act of 1938 shall
be given the definition contained in the Revenue Act.
The term "permanent establishment" includes branches, mines and oil wells,
factories, work shops, warehouses, offices, agencies and other fixed places of
business. A French enterprise, as defined in the convention, carrying on business in the United S'tates through an agent established there who is authorized
to contract for its account, is considered to have a permanent establishment
in the United States. However, the carrying on of business dealings in the
United States by a French enterprise through a bona fide commission agent
or broker does not constitute a periaanent establishment in the United States.
A French corporation doing business in the United States through a domestic
subsidiary corporation has not, merely by reason of such fact, a permanent
establishment in the United States.
The term "enterprise" means any commercial or industrial undertaking
whether conducted by an individual, partnership,
corporation or any other
entity. It includes such activities as manufacturiug,
merchandising,
mining,
and
banking
insurance.
It does not include the operation of, or the trading
in,
real property located in the United States. It does not include the rendition
of personal services. Heuce, a French citizen rendering personal services
within the United States is uot„merely by reason of such service, engaged in
an enterprise ivithin the meaning of the convention and his liability to li'ederal
income tax is unaifected by Article I of the convention.
The term "French enterprise" means an euterprise carried on in France by a
citizen of France or bv a French corporation or other entity. The tenn "French
corporation or other entity" of the conveution means a partnership, corporation or other entity created or organized in France or under the law of
France. If, for example, a French citizen or French corporiitiou does not
carry on an euterprise in France it is not a French euterprise within tlie meaning of the convention even though it carries on an enterprise iu some other
foreign couutrv and hence such enterprise is uot relieved by the convention
from United States income tax upon its industrial and conmiercial profits from
sources wiihiu the United States even tliou h it has uo permanent establishment
therein.
The term "industrial and commercial profits" means the profits arising from
the industrial, mercantile, or manufacturing
or like uudertal-in, s of a French
enterprise, as defined in this article. For the purpose of the exemption under
Article I of the convention such term does not iuclude gains from the sale
or exchange within the United States of capital assets as defiued in section
17317G' 30 pt. 1
4

—

——

117 of the Revenue Act of 1038 unless it can be shovrn by clear and convincing
evideuce that such sale or excha. uge was incident, and had a necessary relation,
to the commercial and industrial activities of the
re»eh enterprise.
For
treatment of such gains under the Revenue Act of 1938, see articles 8(b) and
Such
term does not include dividends, interest, compensation for labor
9(b).
or persoual services, or income derived from real property or from any interest
I&

in such property inciuding rentals aud royalties therefrom and gains from
the sale or disposition thereof.
Aar. 3. Scope of convention totth respect to determination of taxable income
of French citizen or a French corporation carrying on a French enterprise in
the United States. (a) General. Article I of the convention adopts the
principle that au enterprise of one of tbe contracting States shall not be
taxable in the other contracting State in respect of its industrial and commercial profits unless it has a permanent establishment in the latter State.
Hebce, a French enterprise is subject to tax upon its industrial and commercial profits from sources within the United States only if it has a permanent
establishment
within the United States. From the standpoint
of Federal
income taxation the article has application only to a French enterprise and
to the industrial and the commercial income thereof from sources vrithin the
United States. It has no application to compensa. tion for labor or personal
services performed in the United States, nor to income derived from real property located in the United States, or from any interest in such property, including rentals and royalties therefrom, and gains from the sale or the disposition
thereof, nor to dividends or interest.
Such latter ite!ns of income are, except as
otherwise provided in the convention a.nd in these regulations, subject to tax as
income of French citizens or French corporations, in the same manner and subject to the same prov sions as are applicable to other nonresident aliens and
A. s to what is a "French enterprise,
a "permanent estabforeign corporations.
lishment, " a»d "industrial and commercial profits, " see article 2.
A French citizen or a French
(b) No United States permanent establishment.
corporatiou carrying on a French enterprise but having no permanent establislunent in the United States is not subject to United States income tax upon
its industrial and commercial profits from sources within the United States.
As to what constitutes a "French enterprise" see article 2. As to what constitutes "industrial and commercial profits" see article 2. For example, if
such French corporation sells stock in trade, such as wine or cosmetics, through
a bona fide commission agent or brolrer in the United States, the resulting
profit is, under the terms of the convention, relieved from United States income
tax. Such French corporation, however, remaius subject to tax upon all other
items of income from sources within the United States and not expressly exHowever, under the provisions of
empted from such tax under the convention.
Article IX of the convention the following items, otherwise taxable, paid to
citizens of France residing in France, or to French corporations, are expressly
exempt from the tax:
(1) A!nounts paid as consideration for the right to use patents, secret processes, and formulas, trade marks and other analogous rights;
(2) Income received as copyright royalties;
(3) Private peusions and life annuities.
Tl!e exemption as to such items does not extend to French citizens residing
elsewhere than in France nor to individuals residing in France who are not
citizens of France.
A French citizen or a French
(e) United States permanent estabhshment.
cn!.poration carrying on a French enterprise which has a permanent establish!um!t in the United States is subject to tax upon his or its entire net income
(inch!ding industrial and commercial profits) from sources within the United
States, s!!bject to the exemptions expressly provided for in Article IX of the
convention.
See article 7. In the determination of the income of such French
citizen or corporation from sources within the United States all industrial and
co!nmercial profits from sources within the United States shall be deemed to
be allocable to the perma»ent establishment within the United States. The net
income from sources within the United States of such enterprise will be determined in accordance with the provisions of section 119, Revenue Act of 1938. In
determining such income no account sha. ll be taken of the purchase of goods,
wares, or merchandise within the United States for the purpose of supplying
of the enterprise maintained by such citizen or corporation in
establishments

—
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A French citizen or corporation
carrying on a French enterprise having
business dealings in the United States through a bona flde commission agent
or broker therein has not, merely by reason of such transactions, a permaneut
establishment
in the United States and hence is relieved by the convention
from United States income tax upon his industrial and commercial profits arisHowever, a French citizen or French corporation
ing from such transactions.
not carrying on a French enterprise, having business dealings in the United
States through a bona fide commission agent or broker, is not by the convention
relieved from Uniled States income tax on the resulting profit. Such French
citizen or I&"rench corporation is subject to tax upon the income resulting from
such transactions in the same maimer and subject to the same provisions and
exceptions, under the Revenue Act of 1988, as are applicable to other nonresident aliens and foreign corporations. See articles 8(o) and 9. For defiuition
oi' the terms "French enterprise,
"permanent establishment, " and "commercial
and industrial profits, " see article 2.
Asr. 4. (7ontrol of a domestic enterprise by a 1&'rene' enterprise. Article IV
of the convention provides that if a French enterprise by reason of its control
of a domestic business imposes conditions difTerent from those which would result from normal bargaining between independent
enterprises, the accounts
between the enterprises will be adjusted so as to ascerta. in the true net income
The purpose is to place the controlled domestic
of the domestic enterprise,
enterprise
on a tax parity
with an uncontrolled
domestic
enterprise
according to the standard of an uncontrolled
enterprise,
by determining,
the true net income from the property and business of the controlled
enterprise.
The convention contemplates that if the accounting records do not
truly reflect the net income from the property and business of such domestic
enterprise the Commissioner shall intervene and, by making such distributions,
apportionments,
or allocations as he may deem necessary of gross income or
deductions or of any item or element affecting net income as between such
domestic enterprise and the French enterprise bv which it is controlled or
direct«l, determine the true net income of the domestic enterprise.
Aar. 5. Oompensation paid by the Republic of France to its citizen« for servioea rendered in, the United States. Under Article VII of the convention,
Preach citizens are relieved from United States income tax upon wages, fees,
salary, remunerations or other amounts paid by the Republic of France to its
citizens as compensation for labor or personal services performed in the United
States. Such exemption is eff« tive on and after January 1, 1936. The character
of the services has no bearing upon the exemption from the tax and hence
the test set forth in section 110(h)1(B), Revenue Act of 1988, has no application in so far as the year 1988 and subsequent years are concerned.
ART. 0. li'ar pensions.
Under Article VIII of the convention, war pensions
paid by the Republic of France to persons residing in the United States are
exempt from United States income tax. The term "war pensions,
for the
purposes of these regulations, includes pensions received under the provisions
of the French Military Pensions Act of March 81, 1919, or for the services of
the beneficiary or another in the military or naval forces of the Republic of
France in time of war. It is not necessary that the recipient of such pension
be a citizen of France. Such pension in the hands of a United States citizen
recipient, if residing in the United States, is exempt from tax.
ART. 7. Patents, formulas and eopyrigt&t royalties, pensions and annuities.
The following items of income paid to a corporation organized under the laws
of Prance or to a citizen of France residing in France are exempt from Federal
income tax under the provisions of Article IX of the convention:
(a) Amounts paid as consideration for the right to use patents, secret
processes and formulas, trade marks and other analogous rights;
(b) Income received as copyright royalties;
(e) Private pensions and life annuities.
Such items are, therefore, not subject to the withholding
provisions of the
Revenue Act of 1988. To avoid withholding of the tax at the source the French
citizen or corporation, as the case may be, should notify by letter the payor
thereof that such income is exempt from taxation under the provisions of the
convention.
Snch letter from a citizen of France shall contain his address and
a. statement that he is a citizen of Prance residing in France.
from
,The letter
such corporation shall contain the address of its oflice or place of business and
a stat&ment that it is a corporation organized under the laws of the Republic
of Pr;ince, and shall be signed by an otficer of the corporation, giving his

"

—
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The letter of notification, or a copy thereof, should be immediately
forwarded by the recipient to the Commissioner of Internal Revenue, Sorting
Section, Washington, D. G
ofilcial title.

PART

III.

TAx LIABILITY oF FRENcH CITIzENs AND FRENcH CQRPCRATICNs UNDER THE
REvENIIE AcT oF 1938& As MoDIFIED RY THE CONYENTIDN.

8. Taxation of a French citizen (nct a resident of the United States)
Generalthe Revenue Act of 1888, as rnodifted by the convention.
A French ciiizen, not a resident of the United States, is subject to the provisions
of the Revenue Act of 1938 applicable to nonresident alien individuals generally,
but such citizen is entitled to the exemptions provided in the convention to which
other nonresident aliens are'not entitled. Section 211 of the Revenue Act of 1938
classifies nonresident
alien individuals
into three classes: (1) nonresident
alien individuals not engaged in trade or business within the United States
and not having an office or place of business therein at any time during the
taxable year, aud deriving in the taxable year not more than $21,600 gross
amount of fixed or determinable annual or periodical income from sources within
the United States; (2) nonresident alien individuals Dot engaged in trade or
business within the United States and not having an otfice or place of business
therein at any time during the taxable year and deriving in the taxable year
more than $21,600 gross amount of fixed or determinable annual or periodical
income from sources within the United States; aud (3) nonresident
alien
individuals who at any time during the taxable year are engaged in trade or
business in the United States or have an office or place of business therein.
Whether a nonresident alien has an "office or place of business" within the
United States depends upon the facts of the particular case. The term "ofiice
or place of business,
hotvever, implies a place for the regular transaction of
business and does not include a place where casual or incidental transactions
might be, or are, effected.
While Article I of the convention (in so far as concerns individuals) applies
only to French citizens carrying on a French enterprise and has no application
to those not carrying on such enterprise, section 211 makes no distinction between
the two classes, and applies alike to both groups.
This article treats of the taxation of French citizens, not resident in the
United States, under section 211, Revenue Act of 1938, as modified by the convention, following the classification prescribed in that section.
(a) No United States business or offtce. (general rule. A French citizen, not
a resident of the United States, coming within class (a) of the classification
prescribed in section 211 (whether or not he carries on a French enterprise),
is liable to the tax at the rate of 10 per cent, imposed by section 211(a)
Revenue Act of 1938, upon the gross amount of his fixed or determinable annual
or periodical gains, profits, and income from sources within the United States.
Such gains, profits, and income are to be determined under the provisions of
section 119, Revenue Act of 1938. Specific items of fixed or determinable annual
or periodical income are enumerated in the Act as interest (except interest on
deposits with persons carrying on the banking business which is nontaxable
under the Act), dividends, rents, salaries, wages, premiums, annuities, compensation, remunerations,
and emoluments,
but other fixed or determinable
annual or periodical gains, profits, and income are also subject to the tax, as,
for instance, royalties. However, a French citizen who is a resident of France
is not taxable upon those items of income enumerated in Article IX of the
convention and in article 3(b) of these regulations.
See article 7.
The term "fixed or determinable annual or periodical income" within the
meaning of section 211(a) does not include industrial and commercial profits
as that term is used in the convention.
Under the Revenue Act of 1938, as
modified by the convention, a French citizen coming within section 211(a) or
section 211(c) of that Act is exempt from United States income tax on industrial and commercial profits. For example, the convention exempts from tax
profits realized by such French citizen who carries on a French enterprise from
transactions in the United States in goods, wares, or merchandise through a
resident brol-er or commission agent. If, however, such citizen does not carry
on such enterprise such transactions are not exempt under the convention and
constitute engaging in trade or business within the United States and he is
accordinglv taxable upon the profit resulting from such transactions under
section 211(b), Revenue Act of 1938. On the other hand, a French citizen, not
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a resident of the United States, but taxable under section 211(a) of the Act,
whether or not he carries on a French enterprise, is not liable to United States
income tax upon profits realized from transactions in stocks, securities, or commodities in the United States through a resident broker, commission agent, or
custodian.
However, a French citizen who performs personal services in the
United States at any time within the taxable year is liable to the tax upon
profits arising from transactions in stocks, securities, or commodities, except
where it can be shown that such citizen is only temporarily preseut in the
United States and meets the other conditions with respect to personal service
laid down in section 211(b), Revenue Act of" 1938. As to when such profits
constitute "industrial and commercial profits, see article 2. As to withholding
of the tax at the source, see section 148, Revenue Act of 1988.
(b) No United, States business or oIItce. A00regate more t)ian $21,600. A
French citizen, not a resident of the United States, coming within class (c) of
the classification prescribed in section 211 (whether or not he carries on a
French enterprise) is, under the provisions of section 211(c), subject to tax onlv
upon his fixed or determinable annual or periodical income specified in section
211(a) determined under the provisions of section 119, minus (1) the deductions
properly allocable to such income and (2) the so-called "charitable contributions" dcduci;ion provided in section 218(c). Such nonresident alien is entitled to the credits against net income allowable to an individual by section
25, subject to the limitations provided in section 214. However, the tax thus
computed under sectionsll and 12 shall in no such case be less than 10 per
cent of the gross amount of such fixed or determinable annual or periodical
income from sources within the United States.
(c) United Slutes business or ogre. A. French citizen not a resident of the
United States and not carrying on a French enterprise, coming within class (b)
of the classification prescribed in section 211, or a French citizen carrying on
a Frciich enterprise and who has a permanent establishnient in the Uuited
States is, like other nonresident aliens, liable to the normal tax of 4 pcr cent imposed by section 11 of the Act and to the graduated surtax imposed by section
12(b) of the Act, upon his net income from sources within the United States
(gross income from sources within the United States minus the statutory deductions provided in sections 28 and 218) less the credits against net income allowed
an individual by section 25. Such net income includes all industrial and commercial profits from sources within the United States. Such net income is to
be determined under the provisions of section 119, Revenue Act of 1988, but
in determining such income no account shall be taken of the purchase of merchandise within the United States for the purpose of supplying establishments
of the enterprise, if any, maintained by such citizen in France. In the determination of the income of such French citizen from sources within the United
States all industrial and commercial profits from sources within the United
States shall be deemed to be allocable to his permiinent establishment within
the United States. If, however, such French citizen is a resident of France,
he is not taxable upon those items of income enumerated in Article IX of the
convention and referred to in paragraph
(a) of this article with respect to
French citizens subject to tax under section 211(a). See article 7.
A French citizen having an oifice or place of business within the United
States within the meaning of section 211 of the Revenue Act of 1938, shall
be presumed (if he carries on a French enterprise) to have a permanent establishment in the United States within the meaning of the convention.
A French citizeu carrying on a French enterprise who carries on business
transactions through a bona fide commission agent or broker in the United
States and who has no permanent establishment in the United States is not
liable to income tax on the industrial and commercial profits arising to him
from such transactions.
However, a French citizen not carrying on a French
enterprise is held to be engaged in trade or business in the United States if
he sells therein through a commission agent or broker goods, wares, or merchandise (not including stocks, securities, or commodities) and, hence, is liat&le
to income tax on the resulting profit. Such French citizen, whether or not he
carries on a French enterprise, coming within class (a) or cl'iiss (c) of the
classification prescribed in section 211 of the Revenue Act of 1988 is, hoivever,
not liable to the tax upon profits arising from transactions in stocks, so& urities,
As
pr commodities through a resident broker, "commission a ent, or custodian.
see article 2. As to what constito what constitutes a "French enterprise,
"
see article 2.
tutes a "permanent establishment,
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As to the computation of gross income, the allowance of deductions and
credits, the requirements as to filing of returns and payment of the. tax in the
case of nonresident aliens generally, including French ciPzens, see sections 211
to 219, inclusive, Reveuue Act of 1938.
Whether the liability to the tax of a
(d) Member of French partnersbip.
French citizen who is a member of a partnership is affected by Article I of the
Article I does not apply
convention depends upon the status of the partnership.
unless such partnership: (1) is created or organized in France; and (2) carries
on a French enterprise.
created or organized in the
Thus, a partnership
United States, even though composed in whole or in part of French citizens,
is not a French enterprise and hence is not affected by the convention.
French citizen, not resident in the United States, a member of such partnership,
is taxable under the provisions of section 211 as are other nonresident aliens.
lf, however, such French citizen is a member of a partnership meeting the
tests set forth in this paragraph, the United States tax liability of such French
citizen shall be determined as provided iu paragraph (a) or (b) or (o) of this
article, whichever is applicable, dependent upon whether or not the partnership
has a permanent establishment in the Uuited States.
ARr. 9. Z'azation of a French corporation ender the Bm'enue Act of 1988
as modified by tbe cowmen, tion. General. A corporation organized under the
laws of France is subject to those provisions of the Revenue Act of 1938 applicable to foreign corporations generally but such corporation is entitled to the
exemptions provided in the convention to which other foreign corporations are
not entitled.
Section 231 of the Revenue Act of 1938 classifies foreign corporations into
two groups: (1) those not engaged in trade or business within the United
States and not having an ofiice or place of business therein (hereinafter referred to ns nonresident foreigu corporations); and (2) those which at any
time within the taxable year are engaged in trade or business within the United
States or have an ofiice or place of business therein (hereinafter referred to
as resident foreign corporations).
Whether a foreign corporation has an "ofiice or place of business" within
the United States depends upon the facts of the particular ease. The term
"oflice or place of business, " however, implies a place for the regular transaction of business and does not iuclude a place where casual or incidental transactions might be, or are, eifected.
While Article I of the convention, in so far as corporations are concerned,
applies only to French corporations carrying on a French enterprise and has
uo application to those not carrying on such enterprise, section 231 makes no
distinction between the two classes, such section applying alike to both groups.
This article treats of the (nxation of French corporations under that section,
as modified by the convention, following the classiiication prescribed iu that
section.
(a) Xonresident French corporations. A French corporation (whether or
not it carries on a French enterprise) not engaged in trade or business within
the United States and not having an otfice or place of business therein nt any
time within the taxable year is liable to the tax at the ra. te of 15 per cent
(10 per cent in the case of dividends) imposed by section 231(a), Revenue Act
of 1938, upon the gross amount of its fixed or determinable annual or periodical gains, profits, and iucome from sources within the United States. Such
gains, profits, and income are to be determined under the provisions of section
119, Revenue Act of 1938. Specific items of fixed or determinable annual or
periodical iucome are enumerated in the Act as interest (except interest on
deposits with persons carrying on the banking business which is nontaxable
under the Act), dividends, rents, salaries, wages, premiums, annuities, comemoluments, but other fixed or determinable annual
pensations, remunerations,
or periodical gains, profits, and income are also subject to tax, as, for instance,
royalties. However, a French corporation is not taxable upon those items of
iucome enumerated in Article IX of the conventiou and referred to in article
8 ( a ) with respect to French citizens subject to tax under. sectiou 211 ( a),
Revenue Act of 1938. See article 7.
The term "fixed or determinable annual or periodical. income" within the
meaning of section 231(a), Revenue Act of 1938, does not mclude industrial
and commercial profits as that term is used in the convention.
Under the Rev
enue Act of 1938 as modified by the convention a French corporation
under section 231(a) of that Act is exempt from United States income tax ou
industrial and commercial profits. For example, under the convention profitS
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realized by such French corporation, which carries on a French enterprise,
from transactions in the United States in goods, wares, or merchandise through
a resident broker or commission agent are not subject to tax. If, however, such
corporation does not carry on such enterprise such transactions are not exempt
under the convention and constitute engaging in trade or business within the
United States and it is accordingly taxable upon the resulting profit under
section 281(b), Revenue Act of 1988. On the other hand, a I)rench corporation
taxable under section 281(a), whether or not it carries on a French enterprise,
is not liable to United States income tax upon profits realized from transactions
stocks, securities, or commodities in the United States through a resident
roker, commission agent, or custodian.
(b) Resident French corpo)'at(one. A Prench corporation, not carrying on
a Prench enterprise, which at any time within the taxable year is engaged in
trade or business within the United States or has an oifice or place of business
therein, or a French corporation, carrying on a French enterprise, which has
a permanent establishment in the United States, is, like other foreign cororations, liable to the tax of 19 per cent imposed by section 14(e), Revenue
ct of 1938, upon its special class net income from sources within the United
States (gross income from sources within the United States minus the statutory deductions provided in sections 28 and 282 and the credits provided in
section 26 (a) and (b) of the Revenue Act of 1988). Such net income includes
all industrial and commercial profits from sources within the United States. See
article 8(c). Such net income is to be determined under the provisions of
section 119, Revenue Act of 1988, but in determining such income no account
shall be taken of the purchase of goods, wares, or merchandise within the
United States for the purpose of supplying establishments maintained by such
corporation in France. In the determinai. ion of the income of such French
corporation from sources within the United States all industrial and commercial profits from sources within the United States shall be deemed to be
allocable to its permanent establishment within the United States. Such corporation is not taxable upon those items of income enumerated in Article IX
of the convention and referred to in paragraph (g) of this article with respect
to nonresident French corporations.
See article 7.
A French corporation having an office or place of business within the United
States within the meaning of section 231 of the Revenue Act of 1938, shall be
presumed (if it carries on a French enterprise) to have a permanent establishment in the United States within the meaning of the convention.
A French corporation
carrying on a Freuch enterprise which carries on
business transactions through a bona fide commission agent or broker in the
United States and which has no permanent establishment in the United States
is not liable to income tax on the industrial and commercial profits arising to
it from such transactions. However, a French corporation not carrying on a
French enterprise is held to be engaged in trade or business in the United
States if it sells therein, through a commission agent or broker, goods, wares, or
merchandise (not including stocks, securities, or commodities) and, hence, is
liable to income tax on the resulting profit. Such French corporation, whether
or not it carries on a Prench enterprise, otherwise liable to the tax imposed
by subsection (a) of section 281 of the Revenue Act of 1088 is, however, not
liable to the tax upon profits arising from transactions in stocks, securities,
or commodities through a resident broker, commission agent, or custodian. As
to what constitutes a "French enterprise, " see article 2. As to what constitutes
a "permanent establishment, " see article 2. As to the computation of gross
income, the allowance of deductions and credits, the requirements
as to filing
of returns and payment' of the tax, in the case of foreign corporations generally, including French corporations, see sections 231 to 286, inclusive, Revenue
Act of 1988.

—

MII, TON E. CARTER
of Interna/ Bei)enue.

Acting Cornrnissioner
Approved January 5) 1939.
JoHN W. HANEs)

doting Secretary of the Treasury.
(Filed with the Division of the Federal Register January

7, 1939, 11.16 a. m. )
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22(b), Art. 22(b)(4)-4. j

ARnczE 22(b) (8)—
1: Gifts and bequests.
REvENDE

Political contributions.

(See

FACT

OF 1933.

I. T. 8276, page

108.)

22(b) (4) —4: Interest upon United
States obligations.

1989-12-9758

ARTzci. z

I. T. 8262

REvENCE ACTS OP 1934, 1935, 1936, 1937, AND 1938.

Exemption of interest
savings bonds.

(increment

in value)

on United

States

Interest (increnient in value) on United States savings bonds is
entirely exempt from taxes now or hereafter imposed by the United
States, any State, or any of the possessions of the United States,
or by any local taxing authority thereof, upon income or profits
except graduated additional income taxes (commonly known as surtaxes) and excess-profits and war-profits taxes now or hereafter imposed by the United States. The interest (increment in value) on
United States savings bonds is exempt from such excepted taxes to
the extent of interest on an amount of the bonds the principal of
which does not exceed in the aggregate $5 000 (including other bonds
and certificates owned by the taxpayer wIiich were issued under the
authority of the Second Liberty Bond Act, as amended).
In determining whether the principal amount of such bonds and certificates owned by a taxpayer is within or in excess of $5,000, the issue
or purchase price only is considered as principal of United States
savings bonds.
The above-mentioned
exception to exemption from taxes upon
interest on such bonds is not applicable while they are beneficially
owned by a nonresident alien individual, or a foreign corporation
partnership, or association, not engaged in business in the Unite

"

"

States.
The rates of surtaxes now imposed by the United States on income
of individuals, estates, and trusts, to which interest (increment in
value) on Unit~ed States savings bonds may be subject, are dependent
upon the amount of the taxpayer's net 1ncome after allowance of
credits for personal exemption and/or dependents.
Under the Revenue Acts of 1984, 1986, and 1988, there is no surtax due on such
" surtax net income " of $4,000 or less, and if the " surtax net income "
exceeds $4,000, the surtax rates apply only to the excess.
Surtaxes, to which interest (increment in value) on United States
savings bonds may be subject, are now imposed by the United States
on corporatioiis only in certain special cases. See Title IA of the
Revenue A. ct of 1988, and. corresponding provisions of the Revenue
Acts of 1984, 1985, 1986, and 1987, relative to surtax on personal
holding companies; and section 102 of the Revenue Act of 1988, and
corresponding provisions of the Revenue Acts of 1984, 1986 and
1987, relative to surtax on corporations improperly accumulating
surplus.

The excess-profits tax now imposed by the United States, to which
interest (increment in value) on United States savings bond. s may be
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subject, is applicable only to corporations (including associations
and joint stock companies).
There is no war-profits tax row imposed by the U'nited States to
v&hich interest (increment in value) on United States savings bonds
is subject.

SECTION

22(b) 5: Compensation

or sickness.

REVEXUH

for injuries
A&'. T

OF 1938.

22—
9849
1030—
I. T. 8281

Compcnsailon paid by the United States under the provisions of
thc Federal Compensation Act of September 7, 1016 (80 Stat. , 742),
on a& count of the disability or death of an employee of the Federal
Government resulting from a personal injury sustained by the employee while in the performance of his duty is not subject to
1&'e&lcral income tax.

Advice is requested vvhether compensation paid under the Federal
Compensation Act of September 7, 1916 (89 Stat. , 742), is taxable for
Ire&leral income tax purposes.
The A.ct provitlcs, among other things, that the United States shall
pay compensation on account of the death or disability of an employee of the Federal Government resulting from a personal injury
sustained while in the performance of his duty.
Section 22(b) of the Revenue Act of 1%8 provides that. the following items shall not be included in gross income and shall be exempt
from income taxation:

—

(5) Compensation, for inj«ries or sfclc«sss. Amounts received, through accident or health insurance or under workmen's compensation acts, as compensation for personal injuries or sickness, plus the amount of any damages
received whether by suit or agreement on account of such injuries or sickness

The provisions of the Act, of September 7, 1016, are similar in
many respects to those of the so-called workmen's compensation acts
of the various States. While there is no provision in the Act of
September 7, 1916 supra, designating or defining it as a "workmen' s
compensation act& it is held that by reason of its stated purposes
and the provisions for the payment of the compensation in question,
such amounts received under the provisions of the Act are not subject to Federal income tax.
&

—

SECTION 28 (a) . DEDUCTIONS FROM GROSS
INCOME: EXPENSES.

1: Business

ARTIOLE 28 (a) —

expenses.

REVKYUE ACT OI' 1038.

1980-18-9764

I. T. 8265

hn mnployer who keeps his accounts on either the cosh re&. eipts
and disburse»&eats basis or the accrual basis, and who makes volu»compe»saiinu
to the Michigan unemploymcnt
tary contributions
fnnd under the provisions of section 14 of the Michigan Une&nploymcnt Compensation Act, as amend&. d, is entitled to deduct such
contributions as ordinary and»ecessarv busiaess expenses in his
Federal income tax return for the year of payment.

Advice is requested as to the deductibility, for Federal income tax
purposes, of voluntary contributions paid into the Michigan unemployment compensation fund under section 14 of the Michigan Unemployment, Compensation Act, as amended.
Pertinent provisions of the Michigan Unemployment
Compensation Act, as amended, read as follov's:
Any employer subject to this
Ssc. 14. Contributions; voluvtars contributions.

—

contributions in addition to the contributions required
herein, and any such voluntary contributions shall be credited to such employer's reserve account for the purposes of section 10 of this aet, and shall
compensation fund.
become a part of the unemployment

act may make voluntary

—

SEc. 17. Euture rates based on benefit experience; reserve account. The commission shall maintain a separate reserve account for each employer, crediting
his reserve account with 80 per cent of the contributions which he has paid
during each calendar year, and charging his reserve account with all amounts
paid within such year as benefits which, under section 20 of this act, were
charged against wages earned in employment in his service: Provided, That
100 per cent of all voluntary contributions paid by an employer in pursuance
of the provisions of section 14 of this act shall be credited to such employer's
reserve account. But nothing in this aet shall be construed to grant any employer or individuals in his service prior claims or rights to the amount paid
compensation fund either on his own behalf or on
by him to the unemployment
All contributions to the said fund shall be pooled
behalf of such individuals.
and available to pay benefits to any individual entitled thereto under this act,
irrespective of the source of such contributions.

It is to the employer's advantage to make voluntary contributions
to increase his reserve account, since by thus increasing his reserve
ratio he materially reduces the rate of his contributions.
Ii, is held that an employer, keeping his books of account either
on the accrual or cash receipts and disbursements basis, who makes
voluntary contributions to the Michigan unemployment
compensation fund under the provisions of section 14 of the Michigan Unemployment Compensation Act, as amended, is entitled to deduct such
contributions as ordinary and necessary business expenses in his
Federal income tax return for the year of payment.

—

SECTION 28(b). DKDUCTIONS FROM GROSS
INCOME: INTEREST.

1: Interest.

ARTzcLE 28 (b) —

REVEVUE XCT OF 1938.

1989—9—9780

I. T. 8254

Finance charges paid in connection with the purchase of an
although denominated as interest, are not deductible
as interest where such amounts are in fact a part of the purchase
price.
automobile,

Ach ice is requested whether any part of the finance charges paid
in connection with the purchase of an automobile may be deducted
as interest under the provisions of section 28(b) of the Revenue Act
of 1988.
whether any part of the finance charges paid. in connection with
the purchase of an automobile should be treated as interest and,
therefore, deductible to the extent allowed by section 28(b) of the
Revenue Act of 1988, or should be treated as a part of the cost of

[fj 23(c), Art,

23(c)—l.

the automobile and& therefore, a capital expenditure, is to be determined by the provisions of the contract of sale. (II'enrietta 3fills,
Ino. , v. Uornsntssioner, M Fed. (2d), 981; and Danie/ Bros. Co. v.
Cmnm~ssi oner, 28 Fed. (2d), 761.) However, amounts, even though
as interest, are not deductible under the
specifically denominated
rovisions of section 28(b), supra, in situations where it is clear
om an examination of the entire contract that such amounts were
intended as a part of the purchase price and were not actually paid
(Pratt-Isfallory Co., Ino. , v. United 8tates, 12 Fed. Supp. ,
as interest.
1020; Appeal of Anderson ck Oo. . 6 B. T. A, , 713; and Appeal of
3Iarsh A cVarsk, Inc. , 5 B. T. A. , 902. )

—

SECTION 28(c). DEDUCTIONS FROM GROSS
INCOME: TAXES GENERALLY.

23(c) —1:Taxes.
(Also Section 48, Article 48—1.)

ARTrczx

1989-17—9802

I. T. 3278

REVENUE XCT OF 1988.

For Federal income tax purposes, personal property taxes in the
State of. Pennsylvania and the city (county) of Philadelphia, Pa. ,
accrue on Tanuary 1 of the tax (calendar) year for which the taxes
are assessed.
Advice is requested as to the accrual date, for Federal income tax
purposes, of personal property taxes in the State of Pennsylvania
and in the city (county) of Philadelphia, Pa.
With reference to the State of Pennsylvania personal property
taxes, the provisions of the State personal property tax act (approved
May 18, 1987) which control are found. in Title 72 of Purdon's
Pennsylvania Statutes, Annotated, and are as follows:
Szo. 8244.
All personal property of the classes hereinafter enumerated, owned, held or
~ ~ ~ is hereby
possessed by any resident
made taxable, annually, for
State purposes, at the rate of 4 mills on each dollar of the value thereof, as of
a date to be Qxed annually, in the manner provided in section * ~ ~ [3246,

infra]

As to the city (county) of Philadelphia personal property taxes,
the provisions of the Pennsylvania laws which control are found in
Title 72 of Purdon's Pennsylvania Statutes, Annotated, and are as

follows:

Sso. 4821.
All personal property of the classes hereinafter enumerated, owned, held, or
possessed by any person, persons, copartnership, or unincorporated
association
or company, resident, located, or liable to taxation within this Commonwealth,
or by any joint-stock company or association, limited partnership,
bank or
corporation whatsoever, formed, erected, or incorporated by, under, or in pursuance of any law of this Commonwealth or of the United States, or of any other
State or government, and liable to taxation within this Commonwealth
is hereby made taxable, annually, for county purposes, and, in cities coextensive
with counties, for ity and county purposes, at the rate of 4 mills on each
dollar of the value thereof ~ ~ 4.
&

There is no State statute which specifies the date on which such
taxes accrue. However, relative to the question as to liability for
the taxes, the Supreme Court of Pennsylvania said in the Appeal of

$
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Gallery (272 Pa. , 255, 116 Atl. , 222) that "A personal property tax
is a personal levy against resident holders, computed on the value
of" the property "owned by them.
No cases have been found in which the courts of Pennsylvania have
determined the date on which liability for the State and county
taxes attaches. However, with reference to Philadelphia real property tax, as to which there is no statutory provision specifying the
date on which such tax accrues, the courts of Pennsylvania have
determined the date on which liability for the tax attaches.
In P'ood v. United States National Building and Loan Association
(105 Pa. Super. Ct. , 184, 160 Atl. , 244), the Superior Court of Pennsylvania said in part:

"

No matter what plaintiff may have done in the way of selling the
premises, upon advantageous
terms, defendant failed to pay the [city of
Philadelphia] taxes for which it was liable on January 1, 1930, and has done
absolutelv nothing to relieve itself of that liability.

In Provident Trust Co. of Phi7ade/phia v. 0'udicial Building and
Loan Association et al. (112 Pa. Super. . Ct. , 852, 171 Atl. , 287), the
Superior Court of Pennsylvania said in part:
Taxes in Philadelphia are assessed prior to the beginning of the tax year,
and the whole tax is due at the beginning of the year. (Ifing. v, Dent. Vernon
Bldg. A. ss'n. , 166 Pa. , 165; Oitg of Philadelphia v. Penna. Institution, 28 Pa.
Super. Ct. , 421, 424; Theobald v. Sglrester, 27 Pa. Super. Ct. , 362, 365.)

Wood and Provident Trust Co. cases, supra, relate to
taxes in the city of Philadelphia, it is, nevertheless,
the reasoning used in those cases is equally applicable
case where State of Pennsylvania and city (county) of
personal property taxes are in question.
In view of the foregoing, it is held that the accrual date, for
I&'ederal income tax purposes, of the State of Pennsylvania
personal
property taxes and of the city (county) of Philadelphia, Pa. , personal property taxes is January 1 of the tax (calendar) year for
which the taxes are assessed.
(See I. T. 2908, C. B. XIV—2, 72
(1935), relating to Philadelphia real property taxes. )
While the
real property
thought that
to the instant
Philadelphia

ARTicLE

23(c)-1: Taxes.
REVENUE ACT OF 1938.

Percentage of pay roll contributed by an employer to New York
insurance fund. (See I. T. M78, page 76.)

unemployment

1:

ARTIcLE 23 (c) — Taxes.
REVENUE ACT OF 1938.

Tax imposed under articles 20 and 21 of the Mexican law,
del Impuesto sobre la Renta.
(See I. T. 8288, page 139.)

"

n

Ley
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—

SECTION 28(e). DEDUCTIONS FROM GROSS INCOME:
LOSSES BY INDIVIDUALS.
1989—23—9862
ARTzcLE 28(e) —
1: Losses by indiVidual.
G. C. M. 21018
REVENUE ACT OF 1988.
trees and
Where a residential estate containing ornamental
shrubbery is damaged by hurricane and many of the trees destroyed, the loss deductible under section 28(e)8 of the Revenue
Act of 1988 is the difference between the value of the estate immediately preceding the casualty and the value after the casualty,
but not in excess of an amount equal to the adjusted basis of the
This conclusion is applicable whether the value of the
property.
estate immediately preceding the casualty is greater or less than
an amount equal to the adjusted basis.

An opinion is requested relative to the method of determining the
deductible loss, under section 28(e)8 of the Revenue Act of 1988,
resulting from damage to a residential estate caused by a hurricane.
In the case presented, the estate contained valuable ornamental trees
and shrubbery which were, in a large part, destroyed. The value of
the estate when the hurricane occurr~ed was in excess of its basis.
The first question which will be considered is whether in determining the loss the trees and shrubbery should be treated as an
integral part of the estate and no separate basis apportioned thereto.
In Angry Chen' Davu v. C'ommis8ioner (16 B. T. A. , 65, acquiescence, C. B. VIII —2, 13 (1929)), the facts were that considerable
damage was caused to ornamental trees and shrubbery on the taxpayer s residential estate by a high wind, accompanied by rain and
sleet. Many of the trees and shrubs were badly damaged and others
were destroyed.
The Board held that the taxpayer was entitled to
deduct a loss equal to the difference in the market value of the entire
estate immediately before the storm and the value after the storm.
In Joke S. Hull ef ul. v. Commissioner (16 B. T. A. , 71, acquiescence,
C. B. VIII —2, 21 (1929)), ornamental trees and shrubs on the taxpayer's estate were damaged by a severe ice storm. The Board
allowed a loss equal to the difference between the reasonable value
of the estate immediately before and after the storm. To the same
effect is P'redericlc H. Nash v. Commissioner (22 B. T. A. , 482, acquiescence, C. B. X—2, 50 (1981)). Those cases follow Whippje v.
United States (25 F. (2d), 520), which adopts as a measure of damage the difference between the value of the entire estofe before and.
after the casualty. In none of those cases was the question expressly
raised whether ornamental trees and shrubs might be treated separately from the entire estate in computing loss from ca;ualty. It,
seems to have been assumed that the trees ancl shrubbery should be
considered as an integral pa, rt of the entire estate in determining the
loss. However, in Harry Johnston @~rant v. Commis8ioner
(80
B. T. A. , 1028, acquiescence, C. B. XIII—2, 8 (1984) ), the question
here presented appears to ha~ve been specifically raised. In that case
an extensive deep sinking of the taxpayer's land close to his house
took place. This sinking was held to be a "casualty" within the
meaning of section 214(a)6 of the Revenue Act of 1926, which was
similar, in so far as here pertinent, , to section 28(e) 8 of the Revenue
Act of 1938. The Commissioner contended that. the amount of the loss
should be limited to the land as the house was in no way plrysically
damaged. The Board held, however, that the land and improvements

$
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should be treated as a unit in determining the loss, and stated that
the improvements "become an integral part of it [the landj and to
divorce them in the situa'. ion here present would be contrary to the
and conception of such values. "
conimon, ordinary understanding
also
17
C
20
(See
891'
C Jy 798! 50 C Jy 749' T!Rany on Real
Property (1920), 2d ed. , volume 1, pages 876, 883, 886.)
In view of the foregoing. it is held in the present case that the
trees and shrubbery should be considered as an integral part of the
entire estate and no separate basis apportioned thereto in determining the loss sustained.
In regard to the amount of the deductible loss, it is the opinion of
this oAice that such loss is the difference between the value of the
estate immediately preceding the casualty and the value after the
casualty, but not. in excess of an amount equal to the adjusted basis
of the estate. This is true even though the value of the estate immediately preceding the casualty is far in excess of the value after
the casualty. For example, A owns an estate, the adjusted basis of
which is $100,000. ImmedIately preceding the casualty, the estate
has a market value of $200, 000. Immediately after the casualty, the
estate has a market value of $190,000, the damage being caused by
the casualty. In this case A's loss is $10,000 and is deductible in its
entirety since such loss does not exceed the adjusted basis of the
estate. The adjusted basis of the estate, however& should be reduced
(See section 118(b).) This
by the amount of the loss allowable.
conclusion is in accord with the decisions of the United States Supreme Court. in Helvering v. Ouiens (59 S. Ct. , 260; Ct. D. 1378,
page 234, this Bulletin). In that case the Court stated in part as
follows:

J,

we think section 113(b)1(B) must be read as a limitation upon the
amount of the deduction so that it may not cacced cost, and in the case of
depreciable nonbus. 'ness property may not exceed the amount of the loss
actually sustained in the taxable year, measured by the then depreciated value
of the property. The Treasury rulings have not been consistent, but tMs co+.
stracticn is the one which has finally been adopted. [Italics supplied. ]

This method of computing losses in such cases is likewise in accord
with the rule laid down in G. C. M. 16255 (C. B. XV—1, 115 (1936) ),
in which it was concluded that:
Therefore, although computation must be made in accordance with
section 28(h) and section 113, the amount deductible is the loss actually sustained, and not in excess of the amount computed under section 113. * + ~

J. P. WENCHEL,

Chief Counsel, Bureau of Internal Eevenue.

—

SECTION 28(k). DEDUCTIONS I&'ROM GROSS
I4i COME:. BAD DEBTS.
—
ARTIUI. E 28 (k) 1: Bad debts.
1939—9—9781
G. C. M. 20854
REVENUE h. CT OF 1988 AND PRIOR REVENUE aCTs.
Recoveries of debts previously deducted for Federal income tax
purposes do not constitute taxable income unless the deduction of
the debts in prior years resulted in a reduction of tax liability.
S. R. 2940 (C. B. IV —1, 129 (1928) ) modi5ed. Recommended that
I. T. 3172 (C. B. 1938—1, 130) be modi8ed.

$23(k), Art. 23(k) —1.
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Advice is requested whether the ruling in G. C. M. 18525 (C. B.
1937—1, 80), to the eRect that recoveries of debts previously charged
oR at the direction of Federal or State supervisory overs by banks
and other corporations under Federal or State supervision do not
constitute taxable income unless the prior charge-oR accomplished a
reduction in tax liability, is equally applicable to recoveries of debts
otherwise ascertained to be worthless and charged oR by banks and
corporations under Federal and State supervision and to recoveries
of debts previously charged oR by other taxpayers generally.
The inquiry is directed particularly to the following paragraphs
of G. C. M. 18525, supra:
(a) The order of the bank examiner relating to the charge-off in whole
or in part of a debt owed to the bank is material only as establishing
chiavcely either total or partial worthlessness of such debt.

con-

4

to be worthless either in whole or
in part in any particular taxable year but has not been allowed as a deduction
for income tax purposes in whole or in part as the case may be, amounts subsequently collected on account of such debt are not required to be included in
gross income for the taxable year of such receipt (article 191, Regulations 77;
article 23(k) —1, Regulations 86 and 94).

(g) If a debt has been so ascertained

The deductions for bad debts contemplated by the clause "allowed as a deduction for income tax purposes" (as used in ~ ~ ~ (y) * * ~ above) refer
to deductions for bad debts which accomplished a reduction in tax liability and
do not refer to deductions for bad debts in eases in which the taxpayer, on
account of other allowable deductions, had no net income irrespective of the
deduction for bad debts.

The issue, presented requires a general discussion of the proper
treatment, for Federal income tax purposes, of recoveries of debts
charged oR and claimed as deductions in prior years and involves
an interpretation of the following provisions of Regulations 94:
received on account of a bad debt or on account
Any amount subsequently
of a part oi such debt previously charged off and allowed as a deduction for
income tax purposes, must be included in gross income for the taxable year in
(Article 23 (k) —1.)
which received.
Bad debts or accounts charged off subsequent to March 1, 1913, because of the
fact that they were determined to be worthless, which are subsequently recovered, whether or not by suit, constitute income for the year in which recovered, regardless of the date when the amounts were charged off. (See
article 23 (k) —1.) (Article 42—1.)
It is well settled that in the ordinary case amounts received in
repayment of loans do not constitute income but are reimbursements
of capital. (Charle8 3f. H'otcel/, Admr. , 21 B. T. A. , 757, petition to
review dismissed on motion of the Commissioner, Burnet v. Howell,
Arly. , 59 Fed. (2d), 1058.) This is also true with respect to amounts
received in payment of debts arising from unpaid ~ages, salaries
rents, and similar items of taxable income which have been included
in gross income. Unless a taxpayer has already recovered his capital
for income tax purposes, recoveries with respect to a debt, in the
opinion of tlris o(1ice, can not be considered as income.
In any case in which a bad debt has been allowed as a deduction
and has had the eRect of ofFsetting taxable income (meaning, for
present purposes, income which would be the basis for the computation of a tax liability), the taxpayer has, to that extent, in eRect had
In
the benefit of a recovery of capital for income tax purposes.

( 23{k), Art. 23{k)—1.J
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determining the extent, if any, to which a taxpayer has thus benefited,
the credits against net income provided in the Revenue Acts must
be taken into account. To the extent that a deduction does not result
in such a benefit to the taxpayer, the deduction can not be said to
have accomplished a return of. capital. Until a taxpayer has had the
income tax equivalent of a full return of the capital represented by
his debt, there is no valid ground for treating as income any amount
received in recovery of the debt. Accordingly, the above-quoted provisions of the regulations are not to be interpreted as requiring the
inclusion in income of amounts received in recovery of a debt until
the taxpayer has fully recovered the capital represented by the debt
either by the means referred to above or partly by such means and
partly by repayment by the debtor.
6. C. M. 18525, supra, involved only bad debt deductions by banks
or other corporations subject to supervision of Federal or State authorities as a result of the conclusive presumption of partial or total
worthlessness established by orders of Federal or State supervisory
olficers. (I. T. 3172, C. B. 1938—1, 150.) However, the principle
stated therein, that recoveries of debts previously deducted do not
constitute taxable income unless the deduction of the debts in prior
years resulted in a reduction of tax liability, is equally applicable
in cases of recoveries of debts voluntarily deducted by banks or other
corporations subject to Federal or State supervision and to recoveries
of debts deducted by other taxpayers.
In any case where the total of the allowable deductions, including
bad debt deductions, taken by a taxpayer in his return exceeds the
gross income less the credits against net income the question will
arise as to the extent to which the deduction of the bad debt results
in a benefit. In such case it will be assumed that all deductions other
than bad debt deductions first apply in reduction of the taxable
income. For example, if in his return for 1933 a taxpayer showed
gross income (less the credits against net income) of $6,000 and
claimed a bad debt deduction of $10,000 and other deductions aggregating $2,000, it would be considered that only $4,000 of the deduction for the bad debt operated to ofFset taxable income. There
would thus remain $6,000 of the debt as to which the taxpayer did
not have a return of capital.
If, in any one year, two or more bad debt deductions are taken and
the aggregate amount deducted on account thereof is more than
sulncient to o8set the taxable net income remaining after applying
the other allowable deductions, the bad debt deductions will be treated
as a unit (as if they constitute a single bad debt deduction); and
if amounts are subsequently recovered on any of such debts, they
will be treated as returns of capital until the aggregate collected
on any aud all such debts equals that portion of the unit which
did not operate to off'set taxable income. After the capital has
been thus recovered, any amounts received in recovery of any of the
debts will be treated as gross income.
T. 3172, supra, sets forth
a di8erent rule, and it is recommended that that ruling be modified
to accord with the foregoing conclusion.
What has been said herein with respect to the extent to which
bad debt deductions operate to ofFset taxable income applies to debts
deducted both before and after the elfective date of the Revenue Act

I.
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of 1984. Ho~ever, as to debts deducted before the efFective date
of the Revenue Act of 1984, another factor must be taken into
Cnder the prior Revenue Act=-, a net loss sustained
consideration.

by a taxpayer in one taxable year is allowable as a deduction in
computing net income of other taxable years in the manner and to
the extent provided in the various Revenue Acts. See section 11F
of the Revenue Acts of 1982 and 1928; section 206 of the Revenue
Acts of 1926 and 1924; and section 204 of the Revenue Acts of 1921
and 1918. In determining whether the deduction of a bad debt
in any year prior to the e8ectire date of the Revenue Act of 1984
resulted in ofFsetting taxable income (or, in other wor&L~, resulted in
a return of capital), it must be determined whether such a re~Mt was
accomplished 1y means of. the application of a net lo~-.
In view of the fact that it will be impracticable for the Bureau
to undertake the great amount of research necessary to determine
whether any particular debt which has been previously deducted
had the elFect of ottsetting taxable income, every taxpayer who receives any amount in complete or partial recoverv of a debt previou=ly
deducted and who claims that such amount constitutes in whole or
m part capital rather than income will be required to submit with
his return. a statement including complete details with respect to the
prior deduction and other facts necessary for the Bureau to determine the extent, if any, to which the deduction served to ofFset taxable income. In the event tnat the taxpayer does not reasonably
substantiate his claim that the amount received in recovery, or a
portion thereof, constitutes a return of capital, the full amount
received in recovery will be included in gross income for the year
in which received.
S. R. 2940 (C. B. IV—1, 129 (1925)), in so far as it holds that
amounts which might be received in recovery of debts under the
circumstances there presented would constitute taxable income, is
hereby modified.

J. P. W~cHEt„

Chief CotlnaeL, Bureau of Intnvuzl Revenue.

—

SECTION 28(o). DEDUCTIOXS FROM GROSS I%CO~:
CHARITABLE
OTHER COXTRIBUTIOXS.

~D

1:Contributions
Azrrrr E 28(o) —
individuals.

or gifts by

BE~BE ACT

OZ

1989-16—9798

I. T. 82F1

19M.

Application of the decision of the Supreme Court of the United
States in baited States v. P/eassnts (59 Sup. Ct., 281, Ct D. 1379.
page 289. this Bulletin), rendered under the Revenue Act of 1932, to
the determination of the deduction for charitable contributions allowable under the Revenue Act of 1988 in cases where net long-term
capital gain or loss requires the computation of a "partial tax"
as prescribed in section 117 (c) of that Act.

relative to the application of the decision of
Supreme Court of the 6'nited States in 6 nited 5'. ale-" v. J /eclaQnl8
( o9 Sup. Ct. . 281, Ct. D. 1879. page 289, this Bulletin), rendered under
the Revenue Act of 1982, in determining the lo per cent deduction for
A.dvice is requested

$

23(o), Art. 23(ol —1.]
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charitable contributions allowable under the Revenue Act of 1988 in
cases involving the computation of a "partial tax" as prescribed in
section 117 of that Act.
The efi'ect of the Supreme Court decision in the Pleasants case is
very similar under the Revenue Acts of 1982 and 1988, and may be
summarized as follows: In cases where the special tax provided by
section 101(b) of the Revenue Act of 1982 and by section 117(c)2 of
the Revenue Act of 1988 is applicable, the 15 per cent maximum deduction which may be taken for charitable contributions under section
28(n) of the Revenue Act of 19M and section 28(o) of the Revenue
Act of 1988 is based upon the same "net income" upon which the
special tax isin jac8 computed and paid.
In the following discussion it should be borne in mind that the
term "net long-term capital loss" is defined by section 117(a)9 of
the Revenue Act of 1988 as meaning "the excess of long-term capital
losses for the taxable year over the long-term capital gains for such
year. " It therefore follows that in the very process of ascertaining
the "net long-term capital loss" all the long-term capital gains
and an equivalent amount of long-term capital losses are in efFect
made use of to cancel each other, leaving only the "excess of losses over
When this excess
gains, namely', the "net long-term capital loss.
is also excluded from the computation of the ainount upon which the
"partial tax" is to be computed, the effect is that the "partial tax"
is based upon what the taxpayer's net income would have been if he
had no long-term capital gains and no long-term capital losses
whatever.
Under the Revenue Act of 19M, the special tax provided by section 101(b) is applicable whenever it is greater than the tax computed in the ordinary manner. Under the Revenue Act of 1988, the
special tax provided by section 117(c)2 is also applicable whenever
it is greater than the tax computed in the ordinary manner. Under
section 101(b) of the Revenue Act of 19M, the special tax is determined by first computing a "partial tax" in the ordinary manner
upon the taxpayer's "ordinary net income" (that is, upon what his
net income would be if there were excluded in computing such net
income all items of capital gain, capital loss, and all deductions properly allocable to the capital assets disposed of during the year) and
then subtracting from such "partial tax" an amount equal to 12~/s
" Under section 117(c)2 of the
per cent of the "capital net loss.
Revenue Act of 1988, the special tax is determined by first computing a "partial tax" in the ordinary manner upon the taxpayer's
"net income increased by the amount of the net long-term capital
loss" (that is, upon what his net income would be if there were excluded in computing it all the long-term capita. l gains and all the
long-term capital losses) and then subtracting from such "partial
tax " an amount equal to 80 per cent of the net long-term capital loss.
As defined in section 101(c)6 of the Revenue Act of 19M, the term
"capital net loss" means "the excess of the sum of the capital losses
plus the capita, l deductions over the total amount of capital gain, " and
"capital deductions" are deflncd in section 101(c)8 of that Act as
being "such deductions as are allowed by section 28 " * * and
are properly allocable to * * ~ capital assets sold or exchanged

"

En section 117(a)9 of the Pevenue Act
during the taxable year.
of 1988, the term "net long-term capital loss" is defined as being
"the excess of long-term capital losses for the taxable year over the
long-term capital gains for such year.
The reasoning of the Court in the Pleasants case is that (1)
since, in computing the special tax under section 101(b) of the
Revenue Act of 1982 the "capital net loss" is not allowed as
deduction from gross income, but only as an offset Ito the extent
of 12~/2 per cent, of such capital net loss ") against a ' partial tax"
determined by excluding capital losses from the computation, it
follows that the "net income" upon whkh the tax 'a actually paid
in such cases is the "ordinary net income, " that is, the "net income "
with capital losses excluded; and (2) since, when the special tax
under section 101(b) applies, the "net income" upon which a tax
is actually paid is the net income with capital losses excluded, it
follows that whenever such special tax applies, the term "net income" in the phrase "15 per centum of the taxpayer's net income"
in section 28(n) of the Revenue Act of 1982 must be given a corresponding meaning; and, therefore
(8) the taxpayer, whenever
the special tax applies, may have a deduction for charitable contributions to the extent of not more than 15 per cent of the "net income" upon which his special tax is actually computed, that is, 15
per cent of his "ordinary net income, " which in turret means 15
pcr cent of his net income computed by excluding all items of capItal gain, capital loss, and capital deductions.
Applying the same reasoning to a case arising under the Revenue
Act of 1988, it is held that (1) since, in compu~ting the special tax
under section 117(c)2 of the Revenue Act of 1988 the "net long-term
capital loss" is not allowed as a deduction from giosa income, but
only as an offset (to the extent of 80 per cent of such net ion«term capital loss) against a "partial tax" determined by excluding from the comput~ation the amount of the net long-term capital
loss, it follows that the "net income" upon ~bish the special tax
is actually paid in such cases is the "net income" computed by
excludin« the amount of the net long-term capital loss (or, in.
the worIs of section 117(c)2, "the net income increased by the
amount of the net long-term capital loss"
and (2) since, when
the special tax under section 117(c)2 is applicable, the "net income" upon which a tax ie actually paid is the net income with
net long-term capital loss excluded& it follows that whenever such
special tax applies, the term "net Income" in the phra, se "15 per
centum of the taxpayer's net income" in section 28(o) of the Revenue A.ct of 1988 must be given a corresponding
meaning; and,
therefore, (3) the taxpayer, whene;er the special tax applies, is
entitled to a deduction for charitable contributions to the extent
of not more than 15 per cent of the "net income" upon which his
special tax is sctually computed, that is, 15 per cent of his net income computed. by excluding the amount of his net long-term capital
loss.
in the Pleasants case implies that
The Supreme Court's opinion
'
where the taxpayer has a capital net loss" under the Revenue Act
of ]982, but the special tax under section 101(b) of that Act is not

"

'

"

);

fj
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applicable because not greater than the tax computecl in the ordinary
manner, the 15 per cent limitation is likewise based upon the net
income upon which the ofdimwy tax is computed, but since, in computing the ordinary tax, the capital net loss is deducted from gross
income, it follows that when the ordinary tax is applicable, the maximum deduction for charitable contributions which the taxpayer may
take is 15 per cent of the net income computed by including in the
computation (i. e., deducting from gross income) the amount of the
"capital net loss. In cases under the Revenue Act of 1988, where
the taxpayer has a net long-term capital loss, but the special tax under
section 117(c)2 is not applicable because not greater than the tax
computed in the ordinary manner, it is, therefore, held that the 15
per cent limitation is also based upon the net income upon which the
ordinary tax is computed, and that since, in computing the ordinary
tax, the net long-term capital loss is deducted from gross income, it
follows that when the ordinary tax is applicable, the maximum deduction for charitable contributions which the taxpayer may take is 15
per cent of the net income computed by inch&ding in the computation
(i. e., deducting from gross income) the amount of the net long-term
capital loss.

"

1: Contributions

ARTicLE 28 (o) —

or gifts by individuals.

REVENUE ACT OF 1938.

Contributions to the American National Red Cross and its chapters
and branches. (See I. T. 8258, page 128.)

1:

ARTicr. z 28(o) — Contributions

individuals.
(Also Section

or gifts by

22(b); Article 22(b) (8) —1.)

1989-19—9822

I. T. 8276

REVENUE ACT OF 1938.

Contributions to a political organization are not deductible by the
donor. A politicrd gift received by an individual or by a political
organization is not taxable inconie to the recipient.

Advice is requested whether (1) contributions to political organizations are allowable deductions m the donor's Federal income tax
return, and whether (2) political gifts or donations to individuals
or to political organizations are subject to Federal income tax.
With respect to the first inquiry, it is held that contributions to a
political organization are not proper deductions in the donor's Federal income tax return, there being no provision in the Revenue Act
of 1988 which allows such deductions.
With respect to the second inquiry, it is held that a political gift
received by an individual or by a political orgamzation is not
taxable income to the recipient.

[{j25, Art. 25—5.
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—

SECTION 23 (p). DEDUCTIONS FROM GROSS
INCOME: PENSION TRUSTS.
ARTIOIE

28(p)-1: Payments to

employees'

pension trusts.

REVENUE ACT OF 1933.

Lump sum and current annual contributions
I. T. 8266, page 144.)

to an employees' trust.

(See

—

SECTION 28 (q) . DEDlUCTIONS FROM GROSS INCOME'.
CHARITABLE AND OTHER COVTRIBUTIONS
BY CORPORATIONS

1: Contributions

ARTIULE 23 (q) —

or gifts by corporations.

REVENUE ACT OF 1938.

Contributions
and. branches.

to the American National Red Cross and its chapters
(See I. T. 3258, page 128.)

—

SECTION 25. CREDITS OF INDIVIDUAL
AGAINST NET INCOME.
ARTIOLE 25—

5: Personal

exemption

of married

person.

1989-19-9828

I. T. 3277

REVENUE ACTS OF 1936 AND 1938.

Determination of personal exemption in the case of persons who
married during the year and who had different accounting periods.
which are necessary in such a case to change
Requirements
accounting period and file a joint return.

Advice is requested relative to the personal exemptions allo~able
in the returns filed by A for the year ended January 31, 1988, and
by B, his wife, for the calendar year 1987, and also what requirements must be Inet by A and B who were married in the latter part
of October, 1987, in order properly to file joint returns for fiscal years
ending January 81, beginning with the fiscal year ended January 81,

1989.

B, the wife, is entitled for the period of her taxable year during

1 to the latter part of October, 1987)
to a personal exemption of ten-twelfths of $1,000, or $888.88, and A.,
the husband, is entitled for the period of his taxable year during
which he was single in 1987 (February 1 to the latter part of October,
1987) to a personal exemption of nine-twelfths of $1,000 or $750.
The personal exemption applicable to married persons living together during a taxable year of 12 months is $2, 500, which exemption
ls apportioned, if the status of the taxpayers changes during the
taxable year, according to the number of Inonths durmg which they
which she was single (January

tI
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26, Art. 26 —

occupy the married status. Therefore, there may be added to the
personal exemption allowable to A. and B for the periods they were
single ($750 and $838.88, respectively, as indicated. above), a joint
of $2 500, or $625, which
personal exemption of three-twelfths
amount may be taken by either or divided between them in any
roportion agreed upon, so long as the amount thereof claimed by
Jl a'
does not exceed two-twelfths of $2,500 or $416.67, since she occupied the married status but two months o) her taxable year, 1987.
Relative to the filing of a joint return by A and B for the fiscal
year February 1, 1988, to January 81, 1939, attention is invited to
I. T. 1514 (C. B, I—2, 174 (1922) ), which provides that it is not permissible under the statute for a husband and wife to file a joint
return unless their accounting periods are concurrent, since such
return would not refiect the aggregate income for the "taxable year"
within the meaning of the statute. Accordingly, in order to file a
joint return for the fiscal year ended January 81, 1989, it was necessary for B, the wife, to request permission to change her taxable year
from the calendar year to the fiscal year ending January 81, efFective
as of January 31, 1988. In this connection the income tax regulations
provide that if a taxpayer changes his accounting period. he shall
prior to the expiration of 80 days from the close of the propose3
period for which a return would be required to eitect the change,
furnish to the collector, for transmission to the Commissioner, the
information required on Form 1128 (application for change in accounting period).
(See article 46—1 of Regulations 94 and 101.)
Assuming that permission had been granted B to change her accounting period from the calendar year to the fiscal year ending January
81, efi'ective as of January 81, 1938, it was with the stipulation that
roper adjustments be made on her books of account and returns of
ncome. (See paragraph 2 of the instructions on the back of Form
1128.) Further, she was required to close her books as of January 31,
1988, and to flle a return on or before April 15, 1988, covering the
period January 1 to January 81, 1988. Her returns for subsequent
ears should then be made on the basis of the full fiscal year ending
anuary 31, the taxable year already established by A for the filing
of his returns, in which case the husband and wife could elect to file
a joint return or separate returns as provided by the statute.

—

SECTION 26. CREDITS OF CORPORATIONS.
MTrcr. E 26—
2: Credit of corporation for net
operating loss of preceding year.
(Also Sectmn 27(b), Article 27(b) —1.)

1989-25-9880

I. T. 3290

REVENUE ACT OI' 1988.

Credit for a net operating loss sustained by the M Corporation
for the year 1987 is not allowable under section 26(c) of the Revenue Act of 1988 in determining its tax liability for the year 1988.
Such credit is allowable only as a part of the basic surtax credit
under section 27(b) 2 of the Act, which limits the credit to taxable
years beginning after December 81, 1988.

ill

f$

28(d), Art. 28(d)-I.

Advice is requested whether, under the provisions of section 26(c)
of the Revenue Act of 1988, the M Corporation is entitled to a credit
in determining its tax liability for the year 1988 on account of its net
loss for the year 1937.
Section 26(c) of the Revenue Act of 1988 provides for the allowance of a credit to a corporation for the amount of the " net operating
loss" of the preceding year to the extent provided in the various sections imposing tax. This net operating loss is allowed only as a
part of the basic surtax credit under section 27(b) 2, which limits the
credit to taxable years beginning after December 81, 1988.
Since under the specific provisions of the Act no credit is allowable
for the ret operating loss of a corporation for the calendar year 1987,
the M Corporation is not entitled to a credit on account of its net
operating loss for that year.

—

SECTION 27(b). CORPORATION DIVIDENDS PAID
CREDIT: BASIC SURTAX CREDIT.
ARTIGLE

27(b) —1: Basic surtax credit.
REVENUE ACT OP 1938.

Credit for net operating loss for year 1987. (See

110.)

I. T. 8290, page

—

SECTION 28(d). CONSENT DIVIDENDS CREDIT:
SHAREHOLDERS' CONSENTS.

1:

ARTIcI, E 28(d) — Making and filing

of consents.

REVENUE ACT Olr 1938.

Shareholders' consents required in connection
dividends credit under section 28 of the Revenue
be executed by the shareholders at any time on
date of the corporation's income tax return for
for which the credit is claimed.

1989—
7—9709
I. T. 8250
with the consent
Act of 1988 may
or before the due
the taxable year

Advice is requested as to the time within which the shareholders'
consents provided for in section 28(d) of the Revenue Act of 1988
may be executed by the shareholders.
Section 28(d) of the Revenue Act of 1988 provides in part as

follows:

—

(d) SAareholders' consenta. The corporation shall not be entitled to a consent dividends credit with respect to any taxable year—
(1) Unless it files with its return for such year (in accordance with regulations prescribed by the Commissioner with the approval of the Secretary)
signed consents made under oath by persons who were shareholders,
on the
last day of the taxable year of the corporation, of any class of consent stock;
and
(2) Unless in each such cousent the shareholder agrees that he will include
as a taxable dividend, in his return for the taxable year in which or with
which the taxable year of the corporation ends, a specific amount

As the consents must be filed with the return, they may be signed
and sworn to at any time before the return is required to be filed.
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It is held, therefore, that a shareholder's consent, provided for
under section 28(d) of the Revenue Act of 1988, may be executed as
therein prescribed at any time on or before the due date of the corporation's income tax return for the taxable year for which the consent
dividends credit is claimed by the corporation.
PART

CREDITS
III.—

AGAINST TAX.

—

SECTION 81. TAXES OF FOREiGN COUNTRIES AND
POSSESSIONS OF UNITED STATES.
1989—4-9684

I. T. 8245

REVENUE ACT OF 1998.

The tax known as the Fondo Obrero imposed by the Republic
of Panama is an income tax and is allowable as a credit under
section 31 of the Revenue Act of 1938 to the extent provided in
section 131 of that Act.

Advice is requested whether the tax known as Fondo Obrero imosed by the Republic of Panama is allowable as a credit against
ederal income tax under the provisions of section 81 of the Revenue

Act of 1988.
The tax referred to was levied bv "Law 49 of 1984" and became
efFective December 24, 1984. The pertinent provisions of the law are
as follows:
THE NATION~ CGNGREBS 0F PAjvAMA DEGREEs:

1. That there be established a tax

on the profits or income that are
obtained or derived from employment, business, profession or any occupation
performed in the Republic; or gains from property or fees of any nature. This
tax will be called the Reserve Fund of the Laborer and Farmer.
ARr. 2. With the exemptions set forth in paragraph 1 of this article, the
tax created by this law will be determined and collected on the following scale:
ARrzcLE

(a) If the

net monthly income reaches a total of more than 50 balboas and less than 75 balboas

/2

per cent

Qf more than 2, 000 balboas
5 per cent
PAR&GR~H 1. There is established an exemption of 10 balboas for each head
of a family and 10 additional balboas for each child or dependent having no
income. This exemption will be extended only to those taxpayers with a net
income less than 75 balboas.
P~. 2. For those that reside outside of the country under the jurisdiction of
the Government of Panama, the tax here established will carry a.u additional
tax of 20 per cent.
ARr. 3. The revenues coming from this tax will be entered in a public fund,
article 610 of the Department of Agriculture, to be invested in farming and in
salaries of laborers, and there will be made on them a special account by the
treasury in order that they be applied to the ends designated by the law.

It is held that the tax known as Fondo Obrero imposed bv the
Republic of Panama is an income tax which, under the provisions
of section 81 of the Revenue Act of 1988, is allowable as a credit
against Federal income tax to the extent provided in section 181 of

&hat

Act.
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PART IV~ACCOUNTING

PERIODS AND METHODS OF

ACCOUNTING.

—

SECTION 41. GENERAL RULE.
ARTIULE

41—1: Computation

1989—6—9702

of net income.

I. T. 8o47

REVENUE ACT OP 1938.

The following rates of exchange are accepted by the Bureau of
Internal Revenue as the current or market rates of exchange prevailing as of December 81, 1988:

Country or city.

Monetary unit.

Value in
terms of
United

States

Country or city.

Monetary unit.

money.
Argentina
Australia
Belgium

Brazil

Brl lish India

Bulgaria
Canada
Chile
Chile
China (Shanghai)
Colombia
Cuba
Czechoslovakia
Denmark
England
I'inland
France
Oarmsny
Oreece
Hong Kong
Hullgsry

.

Peso
Pound
Beige
Milreis
Rupee
Lev
Dollar
Peso t
Peso z
Yuan
Peso
Peso
Koruna
Krone
Pound
Markka
Franc
Reichsmsrk
Drachma
Dollar
Pengo

$0. 309506

3. 688281

. 168379

.058600
. 846646
.012325
.990039

051733
...040000
162812
.. 570600
9Ãl333

.

.034273

. 207121

4. 639791

.020437

.

026263
.. 401000
. 008514

.290281

. 196600

Itslv

Lirs

Mexico
Netherlands
New Zealand
Norway
Panama
Peru
Philippine Islands

Peso.

Poland

Zloty

I span

Yen

.

PortugsL

Rumania

South Afrycs
Spain
Straits Settlements
Sweden
Switzerland
Uruguay.

.

Venezuela

Yugoslavia

Value ln
terms of
United

States
money.
$0. 052604
. 270315

. 194250

Ouilder
Pound
Krone

3. 707750

Balboa

1. 000000

, 543944

, 233103

. 200132

Sol

. 500000

Peso

189100
... 042243
00727S

Esaudo
Leu
Pound
Peseta
Dollar
Krona
Frsno
Peso

4. 593333
. 050925
. 540000
238976

.
. 225405
.. 610705
313479

Boavsr

.022766

Dinar

t OfQcial
z

rate.
Export rate.

ARTIUI, E

41—1: Computation

of net income.

1989-7—9710

I. T. 8o51

REVENUE ACT OP 1938.

The M Company, which keeps its books of account on the cash
receipts and disbursements basis, should amortize over the life of the
lease of a building the amount paid as legal fees for drawing the
lease, the amount paid for alterations to the building, and the
amount pnid as a leasing commission.
G. C. M. 20307 (C. B. 1938-1,
157) is not applicable to the expenditures in question.

Advice is requested whether G. C. M. 20807 (C. B. 1988—1, 157)
a8ects the M Company's method of treating certain expenditures for
income tax purposes.
The M Company reports its income on the cash receipts and disbursements basIs. In 1988 it leased a building and paid a legal fee of
8t2z dollars for drawing the lease which expires in 1948. Alterations
costing 4107 dollars were also made to the building in 1988 and a
leasing commission of 9601 dollars was paid in that year. The M

$
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44, Art. 44-5.l

Company is amortizing these expenditures over the life of the lease
and inquires whether in view of G. C. M. 20807, supra, such action
is correct.
G. C. M. 20807, supra, was based upon the decision of the United
States Circuit Court of Appeals for the First Circuit in Weloh v,
DeB/ops et aL, Trusteea (94 Fed. (2d), 842), where it was held that a
taxpayer who renders Federal income tax returns on the basis of cash
receipts and disbursements may deduct as ordinary and necessary
business expense in the year of payment insurance premiums on bus1ness property even though such premiums are paid in advance for a
period of more than one year. G. C. M. 20807 relates to prepaid insurance and is not applicable to the items involved in the instant case
which should be prorated and deducted over the life of the lease.
T. 2268I C. B.
(See generally article 28(a) —10, Regulations 94;
V—1, 66 (1926).) The M Company, therefore, should continue to
amortize over the life of the lease of the buildin~ the amount of 829I
dollars paid as legal fees, the amount of 41m dollars paid for alterations to the building, and the amount of 96' dollars paid as a leasing
commission.

I.

—

SECTION 42. PERIOD IN WHICH ITEMS OF
GROSS INCOME INCLUDED.
ARTicLE

42-1: When included in gross income.
REVENUE XCT

OIP

1938.

Credits or refunds under section 516—a of the New York unemployment insurance law. (See T. 8278, page 76.)

I.

—

SECTION 48, PERIOD FOR WHICH DEDUCTIONS
AND CREDITS TAKEN.
ARTiciz 48—1:"Paid or incurred

" and

"paid or accrued. "

REVENUE XCT OP 1938.

Personal property taxes in the State of Pennsylvania
(county) of Philadelphia, Pa. (See I. T. 8278, page 99.)

and city

—

SECTION 44. INSTALLMENT BASIS.
ARTicLE 44—
5: Gain or loss upon disposition of installment obligations.

REVENUE ACT OF 1938,

Amendment
page 78.)

of Regulatians

101, article 44—5.

(See

T. D.

4899,
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—

PART V. RETURNS AND PAYMENT OF TAX.

—

SECTION 55. PUBLICITY OF RETURNS.
1939-3-9678
T. D. 4878
Income, excess-profits, capital stock, estate, gift tax returns;
returns made under Title III of the Revenue Act of 1966; and
returns made under Title IX of the Social Security Act.
Use of original returns open to inspection in accordance with
Use of original returns open to inspection in accordance with
of returns; inspection of returns of corporations by State ofiicers
and shareholders; and inspection of estate and gift tax returns.
TREASURT DEPARTMENT&

OFFICE OF COMMISSIONER OF INTERNAL REVENUE&

Washington, D. C.
Collectors of Internal Revenue and Otkers Concerned:
By Executive Order dated November 12l 1988, the President
ordered that income, excess-profits, and capital stock tax returns,
estate and gift tax returns made under the Revenue Act of 1982 and
filed after June 16, 1933 and returns made under Title IX of the
Social Security Act, sha/1 be open to inspection in accordance and
upon compliance with the rules and regulations promulgated
in
Treasury Decision 4873 approved by the President on the same date
[C. B. 1938—2, 261]. That Treasury decision deals with the inspection of returns in so far as inspection is permissible only upon
order of the President and under regulations approved by the
President. Under authority of law, and without action by the
President, returns of corporations, except income and excessprofits tax returns and returns for the purpose of surtax on personal
holding companies for years beginning after December 31, 1934,
are open to inspection by the proper oflicers of any State;
all returns of corporations are open to inspection by bona fide
shareholders of record owning 1 per cent or more of the outstanding stock; and all returns under Title III of the Revenue Act
of 1936 (or copies thereof) are open to inspection by any oflicial
body, or commission, lawfully charged with the administration
of
any State tax law, if the inspection is for the purpose of such administration
or for the purpose of obtaining information to be
furnished to local taxing authorities.
Pursuant to sections 62, 409, 601(e), and 602(c) of the Revenue
Act of 1988, sections 62, 851(c), and 508(a) of the Revenue Act of
1936, sections 105(d) and 106(c) of the Revenue Act of 1985, sections
62, 851(c), 701(d), and 702(b) of the Revenue Act of 1934, sections
62, 403, and 530 of the Revenue Act of 1932, section 62 of the Revenue
Act of 1928, sections 257 and 1101 of the Revenue Act of 1926, section
905(c) of the Social Security Act, and sections 215(e) a.nd 216(b)
of the National Industrial Recovery Act, the following regulations
are hereby prescribed with respect to the use of original, and the
furnishing of copies of, returns open to inspection in accordance with
Treasury Decision 4873, or otherwise; with respect to examinations
by shareholders of the returns of corporations; by State oflicers of
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returns of corporations made under the income capital stock, or
excess-profits tax provisions of the Revenue Act of 1926, the Revenue
Act of 1928, the Revenue Act of 19M, sections 215 and 216 of the
National Industrial Recovery Act, the Revenue Act of 1984, the Revenue Act of 1985, the Revenue Act of 1986, the Revenue Act of 1988,
and under Title IX of the Social Security Act, except income and
excess-profits tax returns and returns for the purpose of surtax on
personal holding companies for years beginning after December 81,
1984; with respect to the inspection of returns under Title III of the
Reve~nue Act of 19M by any oScial, body, or commission, lawfully
of any State tax law; and with
charged with the administration
respect to the inspection of estate and gift tax returns made under
the Revenue Act of 19M and 61ed prior to June 17, 1988, and made
under the Revenue Act of 1926 and under prior Revenue Acts. For
inspection by State taxing okciais of income returns other than
returns under Title III of the Revenue A.ct of 19M, for any taxable
—
year beginning after December 81, 1984, see articles 55(b) 1 to
Treasury
substituted
as
by
55(b)4, inclusive, of Regulations 86,
—
Decision 4626 (C. B. XV—1, 61, 71) and articles 55(b) 1 to 55(b)-4,
inclusive, of Regulations 94, both as amended by Treasury Decision
47M (C. B. 1987—1, 145), and section 55 of the Revenue Act of 1988:
PART

I.

III

UNDER TITLE
INCOME AND EXCESS-PROFITS TAX RETURNS, EXCEPT RETURNS
AND RETURNS
OF THE REVENUE ACT OF 1936& CAPITAL STOCK TAX RETURNS,
OF THE SOCIAL SECURITY ACT.
UNDER TITLE

IX

—

1. Deftnttions. When used in Part I of these regulations(except a return under
(a) the term "return" means the original return excess-profits,
or capital
Title III of the Revenue Act of 1966) made for income,
ARTIOLE

stocl- tax purposes, or for purposes of the tax. imposed by Title IX of the
Social Security Act;
(b) the term "corporation" includes associations, joint-stock companies, and
insurance companies;
(c) the term "partnership" includes a syndicate, group, pool, joint venture,
or other unincorporated organization, through or by means of which any business, financial operation, or venture is carried on, and which is not, within the
meaning of the Federal tax laws, a trust or estate or a corporation;
(d, ) the term "stock" includes shares in an association, joint-stock company,
or insurance company; and the term "shareholder" includes a member in an
association, joint-stock company, or insurance company.
(1) The proper officers of a State
ART. 2. Access to retarns by State officers.
are entitled as of right upon the request of its governor to have access to the
returns of a corporation or to an abstract thereof, showing its name and income.
(2) The request or application of the governor must be in writing, signed by
him under the seal of his State, and must show why access is desired, and the
names and ofiicial positions of the otficers designated to have the access. The
request or application should be addressed to the Comlnissioner, who will set
a convenient time and place for the access to the returns (or to an abstract
thereof as he may determine).
(3) Access shall be given only in the office of the Commissioner, unless such
returns are in the custody of a collector of internal revenue or internal revenue
agent in charge, in which event the return may be inspected in the ot}ice of
such collector or agent, but only iu the presence of an interns. l revenue otficer
designated by the collector or agent for that purpose.
A bona fide shareholder of
ART. 3, Eran&ination of returns by shareholder.
record owning 1 per cent or more of the outstanding stock of a corporation shall
be entitled as of right, upon making request of the Commissioner, to examine the
His request for permission
returns of such corporation and of its subsidiaries.
to examine such returns must be made in writing, verified by af5davit, and shall

—

—
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show his address, the name of the corporation, the period of time covered by the
return he desires to inspect, the amount of the corporation's outsmnding capital
stock, the number of shares owned by him, the date when he s.cquired them, srd
whether he has the beneficial as well as the record title to such shares. It shall
also show that he has not acquired his shares for the purpose of the examination
of the returns of the corporation. If he has acquired them for such purpose,
he is not a bona fide shareholder within the meaning of the statute. The application shall be supported by satisfactory evidence showing that the applicant
is a bona fide shareholder of record of the required amount of stock of the corporation. The supporting evidence may be in the form of a certilicate signed bv
the president or vice president of the corporation aud countersigned by the secretary under the corporate seaL Upon being satisfied from the evidence presented
that the applicant has fully met these conditions, the
vrill grant
the permi:. ion to examine the returns and set a convenient time and place for
the exaruination.
This privilege is personal and will be granted only to the
shareholder, who can not delegate it to another. In the case of a corporation
which has been dissolved, the returns mav be examined bv any person who would
have been eutitled to examine them at the date of dissolution.
4. Penalties for dinelosare of returns. Sectiou 3167, Revised Statutes,
as amended by the Revenue Act of 1918 and reenaeted without change bv
section 1115 of the Revenue A.ct of 1926. makes it a misdemeanor punishable
not exceeding one year, or
by a fine not exceeding $1.000 or by imprisonment
both, at the discretion of the court, for any person to print or publish in any
manner whatever not provided bv law information contained in any income
return, and further provides that if the otfender be an offieer or employee of the
United States he shall be dismissed from office or discharged from employment.
The penalties provided in section 3167, Revised Statute, are applicable also to
disclosure of information contained in excess-profits and capital stock tax returns
and returns made under Title IX of the Social Security Ect
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1. Intrpsetioa of retarn8 by Stttte taxing offteiole. Original returns
of taxes imposed by Title III shall be open to inspection, at convenient times

and places, by any ofiicial, body, or commission lawfully charged with the administration of any State tax law, or by the representatives of such ofdeial,
body, or commission designated in writing by' the governor of the State, for
the purpose of such administration, or for the purpose of obtainiug information
to be furnished to local taxing authorities. as provided in section 66(b) (1)
and (2) of the Revenue Lct of 1936. Requests for permission to inspect the
returns must be in writing signed by the governor under the seal of his State,
and must be addressed to the Commissioner of Internal Revenue, Records
Division, Washington, D. C. The request shall state (a) the kind of returns
it is desired to inspect, (b) the taxable year or vears covered by the returns it
is desired to inspect, (c) the name of the offlcial, body, or commission by whom
or which the inspection is to be made, (d) the name of the representative oi'
such offieial, body, or commission, designated to make the inspection, (e) by
specific references, the State tax law which such offlctal, body, or commission
is charged with administering and the law under which he, she, or lt is so
charged, (f) the purpose for vrhieh the inspection is to be made, and (g) if
the inspection is for the purpose oi' obtaining information to be furnished to
local taxing authorities, (1) the name of. the officiaL body, or commi~on of
any political subdivision of the State, lawfully charged vrith the administration of the tax laws oi' such political subdivision, if anv, to whom or to which
the information secured bv the in~tion is to be furnished, and (2) the purpose for which the information is to be used by such offlcial, body, or
commission.
2. Fwarninotion of retarn8 by sharehoMer.
A bona fide shareholder of
record owning 1 per cent or more of the outstanding stock oi' a corporation
shall be entitled as of right, upon making request of the Commissioner,
to
exaruine the returns of such corporation and of its subsidiaries.
His request
for permission to examine such returns shall be made in writing. veriiied bv
atfidavit, and shall show his address, the name of the corporation, the period
of time covered by the return he desires to inspect. the amount of the corpora-

~.
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tion's outstanding capital stock, the number of shares owned by him, the date
when he acquired them, and whether he has the beneficial as well as the record
title to such shares. It shall also show that he has not acquired his shares
for the purpose of the examination of the returns of the corporation. If he
has acquired them for such purpose, he is not a bona fide shareholder within
the meaning of the statute. The application shall be supported by satisfactory
evidence showing that the applicant is a bona fide shareholder of record of
The supporting evidence may
the required amount of stock of the corporation.
be in the form of a certificate signed by the president or vice president of the
corporation and countersigned by the secretary under the corporate seal. Upon
being satisfied from the evidence presented that the applicant has fully met these
conditions, the Commissioner will grant the permission to examine the returns
This privilege is
aud set a convenient time and place for the examination.
personal and will be granted only to the shareholder, who can not delegate it
to another. In the case of a corporation which has been dissolved, the returns
may be examined by any person who would have been entitled to examine
them at the date of dissolution.

PART

III.

EsTATE ANO GIsT TAX RKrosNs FILED oN oa BNYQRK JIINH 16, 1988.

and notices, and gift tax returns, shall be treated as
and shall not be inspected nor their contents disprivileged communications
closed, except as follows:
ARTIoLN 1. Inspection by executor or donor.
Upon application to the Commissioner an estate tax return or notice may be inspected by the executor, or his
successor in oifice, or by his duly authorized attorney in fact. Upon like
application a gift tax return may be inspected by the donor or by his duly
authorized attorney in fact.
ART. 2. Disclosure of information
by revenue officer. An internal revenue
oificer engaged in an oificial investigation of an estate tax or gift tax liability
may disclose the returned value of any item or the amount of any specific
deduction or other limited information, if such disclosure is necessary in order
to verify the same or to arrive at a correct determination of the tax. This
right of disclosure, however, is limited to the purposes of the investigation,
and in no case extends to such information as the amount of the estate, the
amount of tax, or other general data.
AjIT. 8. Inspection by State officers. Upon written application to the Commissioner, a return or notice may be exhibited, or information contained therein
may be disclosed, to an oificer of any State, for oificial use in connection
with an estate, inheritance, legacy, succession, gift, or other tax of the State,
provided a like cooperation is given by the State to the Commissioner of Internal
Revenue or his representatives for use in the administration
of the Federal tax
laws. Such officer may also be permitted to inspect schedules, lists, and other
statements designed to be supplemental to, or to become a part of, the original
return, and other records and reports which contain information included
or required by statute to be included in the return.
AIrr. 4. Inspection by person having material interest.
If any other person
has a material interest in ascertaining any fact disclosed by the return, or in
information
as to the payment of the tax, he may make a written
obtaining
application to the Commissioner of Internal Revenue for such information,
forth
the
nature
setting
of his interest and the purpose of the application.
Thereupon, the Commissioner may permit an inspection of, or furnish a copy
or
furnish
such information as he deems advisable.
of, the return,
may
ARr. 5. Inspection by Government attorneys.
Returns shall be open to inUnited
a
States
spection by
attorney or by an attorney of the Department of
Justice in the course of his official duties. The request for inspection shall be
in writing and, except as provided in article 6, shall be addressed to the Commissioner, and shall state the purpose for which inspection is desired. It may
be signed by the Attorney General, the Assistant to the Attorney General, an
Assistant Attorney General, or a United States attornev.
ART. 6, Returns in custody of collector or revenue agent in charge.
If the return is in the custody of a collector or internal revenue agent in charge, such
in
or
collector
agent
charge may, upon like written request made to him, permit
inspection thereof by a United States attorney or an attorney of the Department
of Justice. Upon written application to him such collector or agent in charge
may also permit inspection by the executor or his successor in office, or his duly

Estate tax returns
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authorized attorney in fact, in case of estate tax returns, or the donor or his
duly authorized attorney in fact in case of gift tax returns, in accordance with
these regulations.
PART IV.
GEivERAL PsovISION

—

s.

AsTioiz 1. Use of returns in litigation. The return of an individual, partnership, corporation, or flduciary, or a copy thereof, may be furnished to a United
States attorney for official use in proceedings before a United States grand jury
or in litigation in any court, if the United States is interested in the result, or
for use in preparation for such proceedings or litigation; or to an attorney of the
Department of Justice, for like use, upon written request of the Attorney General, the Assistant to the Attorney General, or an Assistant Attorney General.
If a return or copy is thus furnished, it shall be limited in use to the purpose for
which it is furnished and is under no condition to be made public except to the
extent that publicity necessarily results from such use. The original return will
be furnished only in exceptional cases, and then only if it is made to appear
that the ends of justice may otherwise be defeated. Neither the original nor a
copy of a return desired for use in liti ation in court will be furnished if the
United States Government is not interested in the result, but this provision is
not a limitation on the use of copies of returns by the persons entitled thereto.
Aar. 2. Furnishing of copies of returns. A copy of a return may be furnished
to any person who is entitled to inspect such return upon written application
therefor and the submission of evidence satisfactory to the Commissioner of his
right to receive the same, except that if a return is in the custody of a collector
or of an internal revenue agent in charge, such collector or agent in charge
may furnish a copv of such return to a United. States attorney, or an attorney
of the Department of Justice, or to the taxpayer or his duly authorized attorney
in fact, in accordance with these regulations.
Certified copies will be furnished
only upon specific request therefor sent to the Commissioner at Washington.
The Commissioner may prescribe a reasonable fee for furnishing copies of
returns.
Anz. 3. Supplemental
documents, records, and reports. Persons entitled to
inspect returns may have access to information returns, schedules, lists, and
other stateinents designed to be supplemental to, or to become a part of, the
returns to which they are given access, and the Commissioner may, in his
discretion, permit such persons to inspect other records and reports which
contain information included or required by statute to be included in the
retur~.
ART. 4. This Treasury decision supersedes Treasury Decision 4798, approved
March 25, 1938 [C. B. 193-1, 364].

—

—

GUY

Commissioner

Approved January 4, 1939.
JoHN W. HANEs,
Acting Secretary of the Treasury.

T. HELvxRTNG,

o f Internal Eevenue

(Filed with the Division of the Federal Register January 6, 1939, 12.17 p. m. )

1939—21-9841
T. D. 4900
Regulations governing the inspection of income, excess-proflts,
and capital stock tax returns by the Special Committee on UnAmerican Activities, House of Representatives.
TREAsURy DEPARTiitEN T,

7Vashington, D. C.
Collectors of Internal Ee~enue and Others Concerned:
Pursuant to the provisions of section 257(a) of the Revenue Act
of 1926; section 55 of the Revenue Act of 1932, as amended by section
218(h) of the National Industrial Recovery A.ct; sections 215(e) and
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216(b) of the National Industrial Recovery Act; sections 55(a)
701(e), and 702(b) of the Revenue Act of 1%4; sections 105(e) an/
106(c) of the Revenue Act of 1M5; sections 55(a), 851(c), and
508(a) of the Revenue Act of 1%6; and sections 55(a), 409, 601(e),
and 602(c) of the Revenue Act of 1988, income tax returns made
under the Revenue Act of 1982, the Revenue Act of 1982, as amended,
by the National Indus'. rial Recovery A.ct, the Revenue Act of 1984,
the Revenue Act of 1M6, the Revenue Act of 1986, as amended by
the Revenue Act of 1987, and the Revenue Act of 1988, and. capital
stock and excess-profit tax returns made under the National Industrial Recovery Act, the Revenue Act of 1984, the Revenue Act of
lM5, as amended by the Revenue Act of 1986, the Revenue A.ct of
1986, and the Revenue Act of 1988, for the calendar year 1982 and
subsequent taxable years, shall be open to inspection by the Special
Committee on Un-American Activities, House of Representatives, or
any duly authorized subcommittee thereof, for the purpose of carrying out the provisions of House Resolution 26 (Seventy-sixth Congress, first session), passed February 8, 1989. The inspection of
returns herein authorized may be by the committee or a duly authorized subcommittee thereof, acting directly as a committee or a subcommittee, or by or through such examiners or agents as the comInittee or subcommittee may designate or appoint.
Upon written
notice by the chairman of the committee or of the authorized subrommittee to the Secretary of the Treasury, giving the names and
addresses of the taxpayers whose returns it is necessary to inspect
and the taxable periods covered by the returns, the Secretary and any
ofncer or employee of the Treasury Department shall furnish such
committee or subcommittee with any data relating to or contained
in any such return, or shall make such return available for inspection
by the committee or subcommittee or by such examiners or agents as
the committee or subcommittee may designate or appoint, in the OSce
of the Commissioner of Internal Revenue. Any information thus
obtained by the committee or the subcommittee thereof, which is relevant or pertinent to the purpose of the investigation, may be submitted by the committee or the subcommittee to the House.

H.
Approved

May 11, 1989.

MORGENTHAU,

Secretary of

t'ai, e

Jr.,
Treasury.

FRANKLIN D. ROOSEVELT,
The TV/iite House.

(Filed with the Diwisioa of the Federal Register Mav 13, 1939, 10.29 a. m. )

—

EXECUTIVE ORDER INSPECTION OF INCOME, EXCESS-PROFITS, AND CAPITAL
STOCK TAX RETURNS BY THE SPECIAL COMMITTEE ON UN-AMERICAN
ACTIVITIES, HOUSE OF REPRESENTATIVES.

By virtue of the authority vested in me by section 257(a) of the
Revenue Act of 1926 (44 Stat y 9& 51) j section 55 of the Revenue Act
of 1982 (47 Stat. , 169, 189) as amended by section 218(h) of the
National Industrial Recovery Act (48 Stat. , 195, 209); sections 215(e)
and 216(b) of the National Industrial Recovery Act (48 Stat. , 195,
208); sections 55(a), 701(e), and 702(b) of the Revenue Act of 1984

lo1
(48 Stat. , 6.0, 698, 770); sections 105(e) and 106(c) of the Revenue
Act of 19~85 (49 stat. , 1014, 1018, 1019); sections 55(a), 851(C, and
508(a) of the Revenue Act of 1986 (49 Stat. , 1648, 1671, 1788, 178S)
and sections 55(a), 409, 601(e), and 602(c) of the Revenue Act of
1938 (5- Stat. , 447, 478, 564, 566, 568), it is hereby ordered that income, excess-profits, and capital stock tax returns made under the
Revenue Act of 1982, the Revenue Act of 1932, as amended by the
Rational Industrial Recovery Act, the Xational Industrial Recovery
Act, the Revenue Act of 1934, the Revenue Act of 1935, as amended
by the Revenue Act of 19M, the Revenue Act of 1986, the Revenue
Act of 1986, as amended by the Revenue A.ct of 1987, and the Revenue Act of 1988, for the calendar year 1982 and subsequent taxable
years, shall be open to inspection by the Special Committee on UnAmerican Activities, House of Representatives, or any duly authorized subcommittee
thereof, for the purpose of carrying out the
provisions of House Resolution 26, passed February 8, 1989 (Seventysixth Congress, first session); such inspection to be in accordance and
upon compliance with the rules and regulations prescribed by the
Secretary of the Treasury in the Treasury decision relating to the
inspection of returns by that committee, approved by me this date.
This order slrall be published in the Federal Register.
FRA&KLlv D. Roosz&~T.
Tlrz U'HlTE IIQUsz,
Pay 11, ZM9.

.

(S131)
(Filed with the Division of the Federal Re ister 5Iay 13,

193, 10. 9 a.

m. )

—

SUBTiTLE C. SUPPLE'MENTAL PROVISIONS.

—

SUPPLEMENT A, RATES OF TAX.

—

SECTION 101. EXEIIPTIOXS FROAI TAX
OX CORPORATIOXS.
ARTlcLE

101—1: Proof of exemption.
REVEXUE ACT OE loaih

1989—19 9760
I. T. 3264

The M Building Corporatiou, incorporated for the particular
purpose of building and ruaintaining
a chapter house for the N
Chapter of the Xl Fraternity, whose steel- is held by others than an
exempt corporation, is not entitled to exemption from Federal
income tasation under the provisions of section 101(14) of the
Revenue Act of 193S.

Advice is requested whether the M Building Corporation. is entitled
to exemption from Federal income taxatioti under section 101(14)
of the Revenue Act of 198S.
The organization was incorporated uncler the laws of the State of
R for the following purposes:

(a) To at all
M

Fraternity

lizliG'

times and in every manner possible promote the interests of the
and especially to raaintain among the alumnae of the N Chapter
39 pt.
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of the M Fraternity friendship and communication; also to maintain continuous
communication with the active chapter there and to give to said active chapter
all possible support and assistance, whether social or financial;
(b) To bund and mairtain for said N Chapter a chapter house and to this
end to buy, purchase, or otherwise acquire, hold, mortgage, encumber, lease, sell
or otherwise transfer, hire, rent and deal in real, personal or mixed property of
every kind and description situated in the State of R or in any of the States
of the United Stat. es, and to direct, and do any and all of said things.

There are nearly 400 shares of stock of this corporation outstanding, all of which are owned by individuals.
Section 101(14) of the Revenue Act of 1988 provides for the
exemption of:
Corporations organized for the exclusive purpose of holding title to property,
collecting income therefrom, and turning over the entire amount thereof, less
expenses, to an organization which itself is exempt from the tax imposed by
this title * *

The capital stock of the corporation is held by others than the N
Chapter. It can not be said that the property is held exclusively for
It is, therefore, held that the
the beneficial use of that organization.
M Building Corporation, which has capital stock outstanding in the
hands of ot~hers than an exempt organization for which the beneficial
use of the property is held, is not ent. itled to exemption under section
101(14) of the Revenue Act of 1988.

ARTroLE

101(8)—1: Fraternal beneficiary societies.
REVENUE ACT OF 1938.

1989—11—%50

I. T. 8261

The grand lodge of the order of N, which includes the N Home
established for the care of the members of the order, their dependents, and members of an affiliated order unable to earn a livelihood
by reason of the infirmities of age, is entitled to exemption as a
fraternal be~eficiary society under section 101(8) of the Revenue
Aet of 1988, and contributions to the organization by individual
donors for the use of the N Home are deductible by such individuals
in the manner and to the extent provided by section 28(o)o of
the Revenue Aet of 1988.

Advice is requested whether the grand lodge of the order of N,
which includes the N Home, is entitled to exemption from Federal
income tax as a fraternal beneficiary society under the provisions
of section 101(8) of the Revenue Act of 1988, which exemptsFraternal beneficiary societies, orders, or associations, (A) operating under
the lodge system or for the exclusive benefit of the members of a fraternity
itself operating under the lodge system; and (B) providing for the payment
of life, sick. accident, or other benefits to the members of such society, order,
or association or their dependents;

The evidence sho~s that the organization is incorporated under the
laws of the State of R, that it is a fraternal beneficiary society
operating under the lodge system, and that it is the governing organization of all subordinate related branches throughout the State of R.
The N Home was chartered by that State but surrendered its charter
to the grand lodge and conveyed all the property held by it to the
rand lodge, which now controls and manages the home through a
oard of trustees. Each subordinate lodge in the State is required
to pay to the grand lodge semiannually such amount per member
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as is prescribed by the grand kdge for the supporc of the grand lodge
and the home. In addition the~home recciies income from the N
FIome Endowment I&'und. This fund consists of voluntary contributions and bequests of money or other property and is controlled
by the endo~ment fund trustees under the direction of the grand
lodge. The home is not founded as a hospital for the care of persons
temporarily disabled by sickness or accident. It is established for
the care and maintenance of the members of the order who are
unable to earn a livelihood by reason of the infirmities of age and
afHictions incident thereto and who are in indigent circumstances
without other means of support; and. for the care of infirm and helpless wives and widows of members of the order, and of helpless
orphans of members of thc order who are without other and proper
provisions for their care and education. All such persons on being
admitted to the home are cared for while they are members thereof
a»&1 are requir&'d to relinquish
all claims upon their respective lodges
for benefits (such as widow' s, orphan's, and funeral benefits) of any
1-ind as a condition of their admission to and support in the home.
J&ased upon the facts presented, it is held that the grand lodge
of the order of X, which includes the N Home of the State of R, is
entitled to exeniption under the provisions of section 101(3) of the
Revenue Act of 1938.
Cont&ibutions to this or«anization by individual donors for the
use of tlie N IIome of (he State of R are deductible by such individuals in arriving at, their taxable net incomes in the manner and to the
extent provided by soction 23(o) 5 of tlie Revenue Act of 1988.

101(6)—1: Religious, charitable, scientific, literary, and edticational organizations
and col nmu&1itv cliests.
(Also Section 23(o), Article 28(o) —1, and
Section 23(q), Article 28(q) —1.)

ART&cr, n

Rn&VR&N&&L'

1%9—10—9741

I. T. M58

ACT OF 1988.

The American National Rcd Cross and its various chapters,
br;»iches, and auxiliaries arc cxcmpt from I&'ederal income taxation niider sec&, ion 101((i) of ihc Revenue Act of 1033, and contribiitions thereto are deductible in the inanner and to the extent
provid&d in section 23(o) and section 23(0) of the Revenue Act
oi'. 1033.

Advi&e is requested whether the American National Red Cross
and its constituent, cliapters and branches are exempt from E deral
in«&»ic (;ixation under the provisions of section 101(6) of the Revenue A&i, ot 1938, and whether contributions thereto are allowable
deductions in the inconae tax returns of thc donors.
'1'lie activities of the organizatio»
tire concluct. ed. through chaptlirou«h
t& i s, each of wh&ich liiis one or &nore branch& s &and auxiliaries
Each chapter is responsible to tlie natioiial
wliich it, operates.
oigaiiization for the policy pursued in its district.
It is iield tliat the A»i& iica» National Red Cross and its various
and auxiliaries are entitled to exen1ption from
cha~&l& rs, bra»ches,
1&edei;il inco»ie t;ixation under tlie provisions of section 101(0) of
flic R&.v&u&»& Act of 198S. Contributions to such orgiuiizatio»s arc

( 101, Art. 101',7)—1.1
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allo~able deductions in the income
manner and to the extent provided
Act of 1988. The deductibility of
tions is governed. by section 28(q)

tax returns of individuals in the
by section 28(o) of the Revenue

contributions by taxable corporaof the Revenue Act of 1988.

ArTIcLE 101(7)—1: Business leagues, chambers
of comuierce, real estate boards, and boards

of trade.

1989—15—9782

G. C. M. 21000

IIEVENUE ACT OF 1938.

The M Association, tlie membership of which is composed of
persous, firms, associations, and corporations, each representing a
different trade, business, occupation, or profession, in which any
finn, association, corporation, or person whose maiu activity or
profession is not in compei. ition with the main activity or profession
of a member is eligible for membership, is entitled to exempiion
trom Federal income taxation as a business league under the provisions of section 101(7) of the Revenue Act of 1Ã8.

Advice is requested whether the M Association is entitled to exemption from Iiederal income taxation as a business league under the
provisions of section 101(7) of the Revenue Act of 1988.
The purposes for. which the organization was incorporated, as
provided in the articles of incorpora~tion, are as follows:
To iusiitute aud maintain a method of exchanging business information
among its members;
To create and encourage cooperation, business efticiency, aud service to its
members and to bring its members in touch with prospective business;
To encourage local, national, and foreign trade expansion for the beneQt of
its members;
To der&lop the business eKciency of its members,
acquaintance and closer association among them.

and to proniote

a better

'I.'he by-laws provide that the membership
in the a, ssociation shall
be coinposed of persons, firms, associations, and corporations, each
representing a, different trade, business, occupation, or profession;
that any firm, association, corporation, or person whose main activity or profession is not in conlpetition with the main activity or
profession of a member is eligible for membership in the association;
that an application for membership shall not be denied. by reason
of any conflict between the main activity of such applicant and the
incidental activity of a member; and that each member of the associa(ion shall designate an executive of its filrm to be its representative
in the. association, and such representative shall not be changed without the approval of the board of directors of the association. The
by-laws further provide that there shall be an admission membership
fee, that each member shall pay z dollars per month for the general
expenses of the association, and that the management of the organization shall be vested in a board of trustees co~mposed of (,he president, , vice president, treasurer, secretary, and five others.
The organization holds ~eekly meetings, maintains an office, and
employs a manager in order to facilitate the exchange of business
inforlnation anIOIIg its members, and in order to create and encourage
cooperation, business efnciency, and service to its members and to
bring them in touch with prospective business. It is stated that the
character of business information exchanged among its members is

[)101(9).

of a sales and sales prospect nature. 6'pon admission to the association, each member submit= to the manager a li& of business men
with whom he is acquainted and to whom he will furnish another
member (or members) a letter of introduction.
Each member of
the a.=sociation agrees to keep other members of the association infornxed of any busines- changes which come to his attention and
which mav, by their nature, indicate potential markets for tl.e sale
of the products of such other members.
At each meeting of
the association certain merobers
are caHed upon to explain
how other members of the association can help them to secure more
business.
The income of the association is derived from its membels and is expended for salaries and general OSce expenses.
Article 101(7)—1 of regulation 101, dealing with the esemption
of business leagues, reads in part as follows:
Bast))ess l«agues. chambers of commerce. real estate boards, and boa)'ds of
trade. A business leaa)e i= an association of persons having some common
busiuess intere-t. the purpose of which is to promote such common interest
aud nnt to engage in a regular bu;iuess of a l-, ind ordinarily carried on for profit.
It is an organization of the same general class as a chamber of commerce or
board of trade. Thus its activities should be directed to the improvement of

—

bu h. e.-i condition: of oue or more lines of business as dLstinwrlsbed
performance of particular services for iudividual persons.

from the

It will be noted that the regulations recognize that a "business
league" within the contemplation of section 101(7) is an organization which has for its purpose the promotion of the business interests
of those who compose its membership. There is nothing in the regulatiors which requires that a business league promote the betterment
of general commercial welfare. The remllations merelv require that
the acti~sties of the organization be "directed to the improvement
of business conditions of one or more lines of busine~~. " While the
interests of the members of the instant organizations are diversified,
they are no more so than the business interests of the members of a
local board of trade or a chamber of conunerce.
It is, accordingiv, the opinion of this Ofhce that the M Association
is a "business league" within the contemplation of section 101(7)
of the revenue Act of 198S.

J. P. WExcHEL.
Chief Cou))=ef. Bu)e«tu of Inte)'ntd Revenue.
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101(9):Social

clubs.

REVEXCZ ACTS OF 1936 AXD 1933.

1989—
5—
9698
G. C. iI. 20647

The % Social Club. vrhich derives over 75 per cent of its income
frnm Iea-ing part of it= prnpertv and is nnt supported by membership fee=-, due=. , and assessments. is nnt entitled to esemption from
Federal iu«nme tasation under section 101(0) of the Revenue Acts
of 1036 aud 103S.

Advice is requested whether the 4I Social Club is entitled to exemption from Federal income tasation under section 101(9) of the Revenue Acts of 1986 and 198S, which esemptnrganized aud operated esclusively for pleasure, recreatinn, and other
l lub
nonprofitable purposes. no part of the uet earuing. of which inures to the benefit
of anv private shareholder;

) 101(9), Art. 101(10)—11
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For the year 1986 over 75 per cent of the income of the M Social
Club consisted of income from leasing a part of its property, and the
same condition existed throughout the years 1987 and 198S. The club
in renting its property is engaged in a, business ordinarily carried on
for profit. Such activity is not carried on for the accommodation of its
members.
It is, therefore, not operated exclusively for pleasure,
recreation, or other nonprofitable purposes within the meaning of the
statute and is not supported by membership fees, dues, and assessments.
(See article 101 (9) —1 of Regulations 94, relating to th'e Revenue Act of.
19"6. ) It is evident from the statement of receipts and expenditures
for the year 1986 that if the organization did not have this source of
income, it would have to modify or discontinue its other activities or
raise its membership dues, which is indicative that the rentals inure to
the benefit of its members within the meaning of the statute.
(See
G. C. M. 16807, C. B. XV—9, 157 (1986), wherein a tennis club was
denied exemption under substantially
similar circunistances. ) Furthermore, the fact that the income may be used entirely in the furtherance of its other nonprofitable activities is not sufficient to justify the
exemption.
(G. C. M. 16807, supra; G. C. M. 9470, C. B. X—2, 169
(1981); and The Assori ates v. Commissioner, 98 B. T. A. , M1. )
It is, therefore, held that the M Social Club is not entitled to exemption from Federal income taxation under section 101(9) of the Revenu Acts of 1986 and 1988.

J. P. WENCiIEr. ,

Chief Counse/, Buxeuu of Internal Revenue.

1:

101(10)— Local benevolent life insurance associations, mutual irrigation and telephone companies, and like organizations.

ARvrorE

1989-94-9870
I. T. &86

REVENUE ACTS OF 1936 AND 1933.

The M Company, organized for the purpose of entering into a
contract with the United States or its agencies for the protection
of the banks of the R River against erosion, the only income of
which consists of assessments against property owners affected
solely to meet expenses, no part of such income inuring to the
benefit of any private shareholder or individual, is exempt from
Federal income tax under section 101(10) of the Revenue Acts of.
1980 and 1988.

Advice is requested whether the M Company is entitled to exemption from Federal income tax under section 101(10) of the Revenue
Acts of 1986 and 1988, which exempts from Federal income

taxation—

Benevolent life insurance associations of a purely local character, mutual
ditch or irrigation companies, mutual or cooperative telephone companies,
or like organizations; but only if 85 per centum or more of the income consists
of amounts collected from members for the sole purpose of meeting losses
and expenses.

The M Company was incorporated in 1987 for the purpose of entering into contracts with the United States or its duly constituted.
agencies for the protection of the banks of the R River, that is, to prevent the banks from being damaged by erosion. The company has
complied with tile requirements of the Government by entering into
an agreement to furnish the Government a right of way and save it,

[$ 116.
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harmless from damages due to construction work. It further agreed
to maintain the vtork after completion. Its source of income is Crom
contributions or assessments against its members and such amounts
are used to pay expenses. No part. of its income inures to the benebt
of any private shareholder or individual.
It is held that the 1&I Company is exempt f rom Federal inconie
tax;&tion under the provisions of section 101(10) of the Revenue Acts
of 19„'&&6 and 1988.
Su&PPLEMENT

COMPL&TATION
B.—

OF NET INCOME.

—

SECTION 116. EXCLUSIONS FROM GROSS INCOME.
1989-10-9742

I. T. 3259

EKVZNEE ACT OF 1938.

The conipensation for overtime, paid pursuant to article 1242,
subdivisions
(a) and (e) of ihe Customs Regulations of 1937,
to employees of the Customs Service stationed in Canada is not
exempt from I&'ederal income taxation.

Advice is requested as to the treatment for I&'ederal income tax
purposes ot compensation for overtime, paid pursuant to article 1242&
of 1987, to
subdivisions
(&I) and (e) of the Customs Re«ulations
employees of the Customs S rvice stationed in Canada.
Article 1242(a) of the Customs Regulations of 1937 reads as

follows:

—

Aur. 12'42. Extra compensation.
(a) Customs officers and employees performing servi& es at night, or on Sundays aud holidays, for lading or unlading
or
merchandise,
or
lading
cargo or merchandise for transportation
of cargo
in bond or for exportation in bond or for exportation with benefit of drawback,
or. in co»ueciion with ihe receiving or delivery of cargo or merchandise
on or
froin the wharf, or in conncciion with the unlading, receiving or examination
of passengers' baggage, or in boarding vessels, or in the entrance and clearance
of vessels, or iu the issuance and recording of their marine documents and
instruments of title, shall receive extra compensatiou, to be paid by the master,
owner, or agent of the vessel, or by the transportatiou
company.

Article

f olloivs:

1242(e) of tlie Customs

Regulations

of 1937 reads as

(e) The extra compensation for overiime services is in addition to the regular
compensation paid liy the Governmeni. in the case of otlicers and employees
ivhose compensation is fixed on the ordinary pcr d''em basis and those receiviug
a coiupensation per nvonth or per aunuin.

Vouchers covering extra compensation for overtime services are
Collecting the revenue from customs
paid from the appropriation
for the fiscal year in ivhich tile services are rendered. Collections
from the persons in interest in payment for such services are deposited as a repayment, to the appropriation from which the extra
compensation is paid. Xo deductions are niade from the extra compensation for the retirement funcl for Federal employees.
Section 116 of the Revenue Act of 1988 provides in part:
In addition to thc it& ms specified in section 22(b), the folloiving itcnis shall

"

not, be incl&idcd iii

title:

gross income and slmll be exeiupt froin tax;ition under this

E»&. »r&Z incan&r

ii&dii id&ml.

"

f&. o&n

ciiiaeu of the

—

sour&re»itt&o»t r. '»itr&I States. In the case of an
Si;iles, a boun fide nonresident of the United

Unite&i
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States for more than six months during the taxable year, amounts received
from sources without the United States (except amounts paid by the United
States or any agency thereof) if such amounts would constitute earned income
as defined in section 25(a) if received from sources within the United States;
but such individual shall not be allowed as a deduction from his gross income
any deductions properly allocable to or chargeable against amounts excluded
from gross income under this subsection.

The four controlling factors in the application of the foregoing
provision of law to the case of a particular taxpayer are: (1) the
taxpayer must be a native born or fully naturalized citizen of the
United States, (2) he must be away from the United States for more
than six months of the taxable year, (8) he must receive earned income within the meaning of that term as defined in section 25(a) of
the Revenue Act of 1988 for personal services rendered without the
United States, and (4) the payor of the salary, wages, or compensation must not be the United States or any agency thereof. The instant employees qualify as to requirements
(1) and (2), and the
extra compensation received for the services rendered by the emconployees at night, on Sundays, and on hohdays unquestionably
stitutes "earned income" within the meaning of that, term as de6ned
in section 25(a) of the Revenue Act of 1988. The sole question at
issue is, therefore, whether the payor of the extra compensation is
the United States, or any agency thereof, or the transportation companies or other persons who are required to pay for the overtime
service.
The last paragraph of section 4 of the Act of May 29, 1980 (46

Stat. , 468), provides:

The term "basic salary, pav, or
shall be so construed as to exclude
allowances, overtime pay, or salary,
the base pay of the position as fixed

"

compensation,
wherever used in this Act,
from the operation of the Act all bonuses,
pay, or compensation given in addition to
by law or regulation.

As the overtime compensation of employees of the United States
Government is not subject to deductions for the retirement fund in
which such employees participate, the fact that no deductions are
made from the extra compensation of customs employees for the
retirement fund is no test that the amounts so received are not paid
by the United States Government or any agency thereof
In an opinion rendered by the Attorney General on February 16,
1988 (87 Ops. Atty. Gen. , 121), which related to the status of emloyees in the Insolvent National Bank Division of the Oifice of
omptroller of Currency, it was held that, notwithstanding
the fact
that the expenses of preliminary and other examinations made by
such employees are paid out of the assets of the insolvent banks from
funds obtained by assessments on the national banks in receivership
and not from Federal appropriations, the employees must be regarded
as employees of the United States, and the fact that they are not paid
from funds appropriated by Congress does not affect their status as
employees in the executive civil service of the United States.
Applying that principle to the facts in the instant case, this ofhce
is of the opinion that the payment into the Treasury by the transportation companies, or others similarly interested, of the amount of
compensation due employees of the Customs Service for overtime
results in the moneys so paid belonging to the United States.
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It is, accordingly, held that the compensation for ovct&hIIe paid to
employees of the Customs Service stationed in C na da for services
rendered at night, on Sundays, and on holidays is not exempt from
Federal income tax, and that such compensation f all s within the exception from earned income from sources without the United States
contained. in section 116 ( a) of the Revenue Act of 1938.
ARTIcLE 11 6—2: Compensation

1989-15—9 ( 8o
Ct. D. 189G

of State ofBcers

and employees.
STATE INCOME TAX

—TAX LAW OP NEW YORK —DECI SION OP Sn PREAIE COL RT.

1. TAx

oN SALARY oF EMPLoYEE oF CORPoRATE INSTRUMENTALITY oF
THE FEDERAL GovKRN MENT CoNSTITUTloNALI TY.
The imposition by the State of New York of an income tax on the

salary of an employee of the Home Owners' Loan Corporation, a
of the Federal Government, does not
corporate iustrumentality
burden upon that Goverumeut.
impose nn uncoustitutional
2. FR»ERAL INcoME TAx DEcssroN OiYAIRULEO.
1 (actor v. Dnif ( 11 1Vn!1., 113 ) overruled, so far as it recog((izes
an implied constitutional immunity from income taxation of the
snl aries of officers or employees of a State government or its iustru-

—

CO

ulentt(lit

i&

s,
SUPRI', s(E CQURT

oF THE UNITED ST ITKs.

!)Iark Graces, Ioh n J. 1IIcrri il un@, John P. IIcnues eI(, as Commission ers Con stitntinp ihc State Z'u(s Con(n(iss(on of the State of !vena york, peti tione(s, v. 'I'he
People of the State of ir('(o York, Upon the Pi. elation of Jan(cs B. O'Iteefc.
I'
59 S. Ct. 505.J
Ou ivrit of certiorari

to tlie Supreme Court of the State of New Yorl-.

[Afarch 27, 1939.]
OPINION.

STONE delivered the opinion of the Court.
re asl(ed to decide (vhether the imposii ion by the State of New York
of nn income tax on the salary of an employee of the Home Owners' Loan Corporation places an unconstitutio»al burdeu upou the Federal Government,
Itespondeut, a resident of New York, wns elnploved &1»rin ~ 1934 s n u cxa minat an annual salary of
i»g n ttoruey for ihc Honle Osvuers' Loan Corporation
6'&, 400. Iu i(i s income tax return for that vear he included
his salary as subject
to the New York State income tax in(posed by article 16 of the tax lasv of Vcw
York ( Consol. I.aws, ch. 60) . Subdivision 2f of section 350, since repel(led,
exenlpted froln (he tnx " Salaries, Ivnges and other compensation received from
the United States of otlicinls or eulployees l hereof, including persons in the
"'
e ":
Petitioners, New York
military or nnval forces of the United States.
Si.;(te tnx commissioners,
rejected respondent's claim for a refund of the tax
lrnsed on the ground that his salary was constitutionally
exempt from State
i axn lion because the Honte Owners' Loan Corporntion
is an instrumentality
of
the Uuited States Government nnd that he, during the tnx. (ble year, v:as an
e»iployce of the Fi'edcrnl Goveruulent cngnged in the performance of. n govem»»cni n 1 function.
Ou review by certiornri the board' s action I( as set aside by the Appellate
Di i'isi(iu of the Supreme Court of New York (253 App. Div. . 91), whose order
w;(s 1ihrined by the Court of Appeals.
( 273 N. Y., 221. ) Both courts held respondent's snhtry vvn s free f r(un tax on the nuthoritv of Yc&c York cu r&'i. P(ope( s
@ra ( ('s ( &!)0 U, S., 401 ), which sustained the claim that New Yorl- could not

!ifr. Justice

1Ve

n

"

tax the salary of an employee of the Panama Bail Road Co. , a
of the Uuited States. We granted
corporate instrumentality
certiorari December 19, 1988, the constitutional question presented by the
record being of public importance.
The Home Owners' Loan Corporation was created pursuant to section 4(a)
of tlie Home Owners' Loan Act of 1938 (48 Stat. , 128, 12 U. S. C., section 1461
et seq. ), which zvas enacted to provide emergency relief to home owners, particuThe corporala. rly to assist them with respect to home mortgage indebtedness.
tion, which is authorized to lend money to home owners ou mortgages and to
refinance home mortgage loans within the purview of the Act, is declared by
of the United States. Its shares of stock
section 4(a) to be an instrumentality
are ~holly Government-owned.
(Section 4(b). ) Its funds are deposited in
the Treasury of the United States, and the compensation of its employees is
paid by drafts upon the Treasury.
For the purposes of this case we may assume that the creation of the Home
Owners' Loan Corporation was a constitutional exercise of the powers of the
Federal Government.
(Cf. Ray v. United States, 803 U. S., 1.) As that
Government derives 1ts authority wholly from powers delegated to it by ihe
Constitution, its every action within its constitutional power is governmental
action, and since Congress is made the sole drudge of what powers within the
constitutional grant arc to be exercised, all activities of government. constitutionally authorized by Congress must stand on a parity with respect to their
constitutional
immunity from taxation.
(3fcCulloch, v. 3iaryland, 4 Wheat. ,
816, 482; Va&z Brocklin v. Tennessee, 117 U. S., 151, 158—159; South Carolina v.
United States, 199 U. S., 487, 451—452; IIeloering v. Gcrliardt, 804 U. S., 405,
412—415 [Ct. D. 1348, C. B. 1988—1, 240]. ) And when the National Government
lawfully acts through a corporat1on which it owns and controls, those activities
are governmental functions entitled to whatever tax immunity attaches to those
functions when carried on by the Government itself through its departments.
(See 3fcCulloch v. 3faryland, supra, 421—422; Snzith, v. Kansas City Title Co.,
255 U. S., 180, 208; Federal Land Bank v. Crosland, 261 U. S., 874; Azew York
e&z& rek
Rogers v. Graz&es, supra. )
The single question with which we are now concerned is whether the tax
laid by the State upon the salary of respondent, employed by a corporate instrumentality of the Federal Government, imposes an unconstitutional
burden upon
The theory of the tax immunity of either Government, State
that Government.
or National, and its instrumentalities,
from taxation by the other, has been
rested upon an implied limitation on the taxing power of each, such as to forestall undue interference, through the exercise of that power, with the governmental activities of the other. That the two types of immunity may not, in
all respects, stand on a parity has been recognized from the beginning
(3icCutloch v. 3faryland, supra, 435—486), and possible differences in applicat1on,
deriving from differences in the source, nature and extent of the immunity of the
Governments and their agencies, were pointed out and discussed by this Court
in detail during the last term. (Belvering v. Gerhardt, supra, 412—
418, 416.)
So far as now relevant, those differences have been thought to be traceable
to the fact that the Federal Government is one of delegated powers in the
exercise of which Congress is supreme; so that every agency which Congress can
constitutionally create is a governmental agency. And s1nce the power to create
the agency includes the implied povrer to do whatever is needful or appropriate,
if not expresslv prohibited, to protect the agency, there has been attributed to
Congress some scope, the limits of which it is not now necessary to define, for
immunity of Federal agencies from State taxation.
granting or withholding
(See Van A. llcn v. The A,~sensors, 8 Wall. , 578, 588, 585; Bank v. Supervisors,
7 Wall, , 20, 80, 31; Thomson v. Pacigc Railroad, 9 Wall. , 579, 588. 590; People v.
lVeaper, 100 U. S., 589, 548; 3fcrcantSe Bank v. Ãezc Yorl,", 121 U. S., 188, 154;
Gioensboro National Bank v. Ozrinsboro, 173 U. S., 004, 668; Shazc v. Gibson7ahntser Oil Corporation, 270 U. S., 575. 581; Oklahoma v. Barnsdall Corporation,
U, S., 521, 525—526; Baltinzcre iVaticna/ Ba&zk v. State Taa& Comm'n, , 297
U. S., 209, 211—212; B&itish-America&: Co. v. Board, 299 U. S., 159; James v. Draco
Cont&'actirg Co., 802 U. S., 184. -101; Ifebne&i&zg v. Gerhardt, supra, 411, 412, 417;
cf. U»&ted States v. Bekins, 804 U. S., 27, 52. ) Whether its power to grant
tax exemptions as an incident to the exercise of powers specifically granted by
the Constitution can ever, in any circunistances, extend beyond the constitutional
immunity of Federal agencies which courts have implied, is a. question which
need not now be determined.
constitutionally
wholly-owned

Congress has declared in section 4 of the Act that the IIome O&vners' Loan
of the United States and that its bonds
Corporation is au instrumentality
are exempt, as to principal and interest, from Federal and State taxation, except
surtaxes, estate, inheritance and gift. taxes. 'I'he corporation itself, "includ"
ing iis franchise, its capital, reserves and surplus, and its loans and income, is
likewise exempted from taxation; its real property is subject to tax to the
Bi&t Congress has given no intimation of
same extent as other real property.
any purpose either to grant or withhold immunity from State taxatiou of the
1 alary
of the corporation's employees, and thc congressional intention is not to be
(Cf. Baltitnore iVatio&tal Bank v.
gathered from the statute by implication.
Slate Tan Com&n'n, supra. )
It is true that the silence of Congress, when it has authority to speak, may
The
ive rise to an implicatiou as to the congressional purpose.
sometimes
nature and extent of that implication depend upon the nature of the con'
gressional power and the effect of its exercise. But there is little scope for the
application of that doctrine to the tax immunity of governmental instrumentalities. The r&&nstitutioual immunity of either government from tax:ition by the
other, where Congress is silent, has its source in an implied restriction upon the
So far as the implication rests upon the purpowers of the taxing government.
pose to avoid interference with the functions of the taxed government or the imposition upon it of the economic burden of the tax, it is pls. in that there is no
basis for implying a purpose of Congress to exempt the F&edertil Government
or its agencies from tax burdeus which are unsubstantial or which courts are
unable to discern.
Silence of Congress implies immunity no more than does
the silence of the Constitution.
It follows that when exemption from State
taxation is claimed on the ground that the Federal Government is burdened by
the tax, and C&&ogress has disclosed no intention with respect to the claimed
immunity, it, is in order to consider the nature and effect of the alleged burden,
;iud if it appears that there is no ground for implying a constitutioiial immunity,
there is equally a waul: of any ground for assumiug any purpose on the part of
Congress to create an iinniuiiity.
The present tax is a nondiscriminatory
tax on income applied to salaries at
a spccificd rate. It is not in form or subsi. ance a tax upon the Ilome Owners'
L&&an Corpora(. ion or its property
or income, nor is it paid by the corporation
or the Govern&&lent from their funds. It is laid upon income which becomes the
property of the taxpayer when received as compensation for his services; and
the tax laid upon the privilege of receiviug it is paid from his private funds
and not from the funds of the Government, either directly or indirectly.
The
theory, which once won a qualified approval, that a tax on income is legally
or economically a tax on its source, is uo ion er tenable (1Vet&& Fork en& rel. Cohn
v. G&aves, 800 U. S., 808, 818, 814; Hale v State Board, 802 U. S., 95, 108;
Hclvering v. Gerhardf, supra; cf. Metcalf &9 Eddy v. Mitchell, 269 U. S., 514
[T. D. 8824, C. B. V—1, 218 (1926) Eoz Eiltn Corporation v. Doyal, 286 U. S.,
128; James v. J)ravo Contracting Co. , supra, 149; Helveri&t g v. 3fott&ttain I'I'0du& rrs Corporation,
808 U. S., 876 [Ct. D. 1821, C. B. 1988—1, 848]), and the
only possible basis for implying a constitutional
immuuity froru State income
tax of tile sais. ry of an einployee of the National Goverument or of a governmental agency is that the economic burdeu of the tax is in some i&ay passe&i
on so as to impose a burden on the Nations. l Governmeut tantamount
to sn
interference by one Goverument with the other iu the performance of its
functions.
In the four cases in which this Court has held that the salary of an off&cer or
employee of oue government or its iustrumentality
was immune from taxation
by the other, it was assumed, without discussion, that the immuuity of a government or its instrumentality
exteuds to the salaries of its oihcers and em-

];

' The failure oi' Congress to regulate interstate commerce has generally been taken to
signify a nngrcssionnl purpose to leave undisturbed the authority of the States to melts
"nlntions nffscting the commerce in matters of peculiarlv local concern. but to &vithhold
fro&u ihmn nnthority
to mnl&e re'"ulaiions nifcctin those phases of it which, because of the
bee&1 ot a»nlionnl
uniformity, dc&unud that their regulation, if any, l&e prescribed by a
sin„lr nn&hori&y. (Conte&t v. Ilonrd o TVa&'dr&ub 12 Ho&v. . 299, 919; Jfianeeota Rnie Cnere.
[1 8 9 &', &&m& t400; ifr&&&& v. TT'nehlnnton, 902 U. S., 12. 14; Se«th Cn&olina State
llir&1&«n» I&& l&u& 1 «e«i v I'nm&irrli B&oe, 909 U, S., 177 1st —190; Jlilt& Cn«trot Bon&'d v.
Il&«r«&&&&r&& I urn& I'&«&1«rts, &1&ci&led February
27, 1939.) As to tbc implications from cougr& s",ton;il silrnre in the field of state inxation of interstat&& ron&merce nnd its insirumeus c ll'cetr& n. Liue Storle v. Bureau of Bene«us, 909 U. S., 200; U&oi&z., TVI&ite &t
P&i«ee, lno. , v. Ilen«eio&d, decided January 9, 1999,)
&

r&

yloyees. ' This assumption, made with respect to the salary of a governmental
officer in Bobbins v. Cotnrnissioners
of Erie County (16 Pet. , 495) and in
Collector v. Bag (11 Wall. , 118), was later extended to confer immunity on
income derived by a lessee from lands leased to him by a government in the
performance of a governmental function (Gillespie v. Oklahoma, 257 U. S., 501;
Barnet v. Coronado Oil if- Gas Co. , 285 U. S., 996 [Ct. D. 485, C. B. XI—1, 265
(1992) ] and cases cited), although the claim of a like exemption from tax on
the income of a. contractor eugaged in carrviug out a Government project was
rejected both in the case of a contractor with a State (Metcalf c9 Eddy v.
Mitchell, supra), and of a contractor with the National Government
(Jatreee
v. Bravo Contracting Co. , supra).
The ultimate repudiation in Belvering v. j)foantain Producers Corporation,
supra, of the doctrine that a tax on the nicome of a lessee derived from a lease
of government owned or controlled lands is a forbidden interference with the
activities of the government concerned led to the reexamination by this Court,
in the Gerhardt case, of the theory underlying the asserted immunity from
taxation by one governmeut of salaries oi' employees of the other. It was there
yointed out that the implied immunity of one government and its agencies from
taxation by the other should, as a principle of constitutional construction, be
narrowly restricted. Ii'or the expausion of the immunity of the one government
curtails the sovereign power of the other to tax, and where
correspondingly
that immunity is invoked by the private citizen it tends to operate for his benefit
at the exyense of the taxing government and without corresponding benefit
to the government in whose name the immunity is claimed.
(See )if'etcalf et
Eddy v. ))fitohell, supra, 523-524; James v. Bravo Contracting Co;, supra, 156—
158.) It was further pointed out that, as applied to the taxation of salaries of
the employees of one government, the purpose of the immunity was not to confer
benefits on the employees by relieving them from contributing their share of
the financial support of the other government, whose benefits they enjoy, or tn
give an advantage to that government by enabling it to engage employees at
salaries lower than those paid for like services by other employers, public or
'In Dobbins v. Comviise(oiiers of Eire Coaiity (10 Pet. , 485) a Pennsylvania tax, nominally laid upon the oifice of the captain oi a Federal revenue cutter, but roughly measured
The Court seems to have rested its
by the salary paid to the officer, was held invalid.
decision in part on the ground that u tsx on the emoluments of his oifice was the equivalent of a tax upon an activity of the National Government, and iu part ou the ground that
it was an infringement of tiie implied superior power oi' Congress to fix the compeusutioa
of Government employees without diminution by State taxation.
In Collector v. Day (11 Wall. , 113), this Court iirld that the salary of a State probate
immune from Federal income ts.x on the grounds that the saljudge was constitutionally
arv of su o(ficer of s State is exempt from Federal taxation if the function he performs
as an o(}icer is exempt, citing Dobbins v. CoviviMeioiier of Erie County, supra, sud tiist
there was an implied constitutional restriction upon the power of the ikatioual Government to tax a State iu the exercise of those functions which were essential to the maintenance of State governments as they were organized at the time when the Constitution
was adopted.
The possibilitv that s nondiscriminatory
tax upon the income of s State
officer did uot involve any substantial
interference with the functiouiug of the State
government wus not discussed either in this or the Dobbins case.
In Neio York eai rel. Rogers v. Graves (299 U. S., 401) the question was whether the
salary of the general counsel of the Panama Rail Road Co. was exempt from State income
tax because the railroad compauv was an instrumentality
of the Federal Government.
The sole question raised by the taxing State was whether the railroad company wss a
Government instrumentality.
The court, having found that the railroad company wss
such an instrumentality,
disposed of the matter of tax exemption of the salary of its
employees by dec'ariug: "The railroad company being iiumune from State taxation, it
necessarily results that fixed salaries aud compensstiou paid to its officers aud employees
iu their capacity as such are likewise immune. " (Neie York eai rek Rogers v. Graves,
supra, 408. )
In Brush v. Commieeroner (300 V. S., 852 [Ct. D. 1212, C. B. 1937—1, 217]) the applicable Treasury regulation upon which the Government relied exempted from Federal income tsx the compensation of "State officers and eiupioyees" for "services rendered in
connection with the exercise of au essential governmental function of the State. " The
Court held that the maintenance of the public water svstem of New York City was su
essential governmental
function, and iu determiuiug whether the salary of the engineer
in charge of that project was subject to Federal iucorue tsx the Court declared, citing
Neiv York ea rel. Rogers v. Graves, supra, 408: "The answer depends upon whether the
water system of the city was created aud is conducted iu the exercise of the city's govIt' so, its operations are immune 1'rom Federal taxation aud, as a
ernmental functions.
necessary corollary, ' fixed salaries aud compensation paid to its ofiicers and employees in
their capacity as such are likewise immune. ' " (Brash v. Commissioner, supra, 360. )
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private, ' but to prevent undue interference with the one government by imposing
on it the tax burdens of the other.
In applying these controlling principles in the Gcrhardt ease the Court held
that the salaries of employees of the New York Port Authority, a State instrum( ntality created by New York and New Jersey, were not immune from Federal
income lax, even though the Authority be regarded as not subject to Federal
taxation. It was said that the taxpayers enjoyed the benefit aud protection
of the laws of the United States and were under a duty, common to all citizens,
to contribute financial support to the Government; that the taz laid on their
salaries and paid by them could be said to affect or burden their employer, the
Port Autlrority, or the States creating it, only so far as the burden of the taz
tax
was economically passed on to the employer; that a noudiscrimiuatory
laid on the income of all members of the community coukl not be assumed to
obstruct the function which New York and New Jersey had undertaken to perform, or to cast an economic burden upon them, more than does the general
taxation of property and income which, to some exteut, incapable of measure- '
ment by economists, may tend to raise the price level of labor and materials.
The Court concluded that the claimed immunity would do no more than relieve
the taxpayers from the duty of financial support to the National Government in
order to secure to the State a theoretical advantage, speculative in character
and mcasurcnlent and too unsubstantial to form the basis of an implied constitutional immunity from taxation.
The conclusion reached in the Gcrhardt ease that in terms of constitutional
iax imlnunity a Federal income tax on the salary of an employee is not a prohibited burden on ihe employer makes it imperative that we should consider
anew the immunity here claimed for the salary of an employee of a Federal
instrumentality.
As already indicated, such differences as there may be betvv(!pn the implied tax immunity
of a State and the corresponding immunity
of the Naiional Government and its instrumentalities
may be traced to the
fact that the National Government is one of delegated povvers, in the exercise
of vvhich it is m!preme. Whatever scope this may give to the National Government to claim immunity from State taxation of all instrumentalities
which it
may constitutionality
create, and whatever authority Congress may possess as
incidental to the exercise of its delegated powers to grant or vvithhold immunity
from State tazation, Congress has not. sought in this case to exercise such po&ver.
IIence these distiuctions bet(veen the two types of immunity can uot affect
the question with which we are now coucerued. The burden on goverutuent
of a uondiscriminatory
income tax applied to the salary of the employee of a
government or its iustrumentality
is the same, whether a State or Natioual
Govcrulncllt is concerned.
The deterulination
in the Gerhardt case tha. t the
1&ederal iuconle taz imposed on the enjployees of. the Port Authority was not
a burden on the Port Authority nradc it unuecessary to consider whether the
Authority itself was immune from Federal taxatiou; the claimed immunity
failed because (ven if the Port Authority were itself immune from Federal
income tax, the tax upon the inconle of its enlployees cast upou it uo unconstitutional burden.
s The fact that the expenses of the one government might be lessened if all those who
deal with it were exempt from taxutiou by the other was thou lvt uot to be au adequate
basis for tax imu&unity in 1Ietcalf d Erldg v. 3fitchell (260 U, S. 514): Group iyu. I Oil
Corporation v. Bass (233 Ii. S., 270 [Ct. D. 330, C. B. X— 1, 153 (1031)]); Barnet v.
Jergins T&ust (288 U. S., 503 [Ct. D. 653, C. B. XII—1, 214 (1033)
yan(es v. Draco
Cuntraetinp
Co. (302 U. S., 134); IIclvering v, tllountain Producers Cerporattun
(303
U. S, . 376).
'That the economic burden of a tax on salaries is passed on to the emplover or that
emplolces &vill accept a lower Government sa!ary because of its tax immunity, are foruiulas &vhich have uot wou acceptance by economists aud can uot be,judicially assumed.
hs to the passing ou" of the economic burden of the tax. sce Scli-ruau. Income Tnx,
VII 1(ucyclop&din uf Social Sciences, 626 —635; Ylelrm Public Finance (5th Li'd. ), page 320;
Buehlel', I'ublic Fiuauce, page 240; Lute, llubiic l&insure (zd Led. ), page 3'6, aud see
Indian. 1lloloc&tele Co. v. 6&'ai!ed Stats& (233 U. S., 570, 5SI. footnote 1 [Ct. D. 354, C. B.
X—1, 430 (1031)
hs to 1 r fercnce for ('o[erumeut employmeut because th&e salary is
tnx exeuip(, see Dicl'iusou, ('ou&peusatiua Iu(lustrial Effort (1;):1 ). pug~a 7 .8; Dnuc!as,
The Realiiy of Non-(". ommercial Iuccuti&e in Industrial Life. Ch. V of The Trend ol'
Ecouu(uics (1021); Volume I, Fetter, Economic Priuciples (10]5), page 203.

.

]);

'

]).

Assuming, as we do, that the Home Owners' Loan Corporation is clothed
with the same immunity from State taxatiou as the Government itself, we
cau not say that tbe preseut tax on the income of its employees lays any unconstitutional burden upon it. All the reasons for refusing to imply a constitutional prohibition of Federal income taxation of salaries of State employees,
stated at length in the Gerhardt ease, are of equal force wbeu 'immuuity is
claimed from State iucome ta on salaries paid by the Natioual Government
or its agencies. In this respect we perceive no basis for. a diff'erence in result
whether the taxed income be salary or some other form of compensation, or
whether the taxpayer be an employee or an officer of either a State or the
In no case is there basis for
National Government, or of its instrumentalities.
the assumption that any such taugible or certain economic burden is imposed
on the goverument concerned as would justiiy a couri. 's declaring that the taxpayer is clothed with the implied constitutional tax immunity of the govern
That assumption, made in Collector v. Day,
ment by which he is employed.
supra, and in Xeio York oz rck 5.ogers v. Grapes, supra, is contrary to the
reasoning and to the conclusions reached in the Gerhardt case and in 3lefcalf
6 Eddy v. Afitchell, supra; Gronp cYo. I Oil Gorpozatfosi, v. Buss (288 U. S,, 279);
James v. Draco Contractimg Go. , supra; Hefpcring v. Jionntufn Prodncers Corporation, supra; 3fcLonghlin, v. Comniissioner (808 U. S., 218 [Ct. D. 1816, C. B.
1068-1, 248] ), Iu their light the assumption can no longer be made. Collector
v. Day, supra, and 1Veio York ez rek Rogers v. Graves, supra, are overruled so
far as they recognize au implied constitutional immunity from incolne taxatiou
of the salaries of officers or employees of the National or a State Government
or their instrumentalities.
So much oi' the burden of a nondiscriminatory
general tax upon the incomes
ot employees of a government, State or National, as may be passed on economically to that government, through the effect of the tax on the price level of
labor or materials, is but tbe normal incident of the organization within the
same territory of two governments, each possessing the taxing power. The
burdeu, so far as it cau be said to exist or to affect the government in any
indirect or incidental way, is one which tbe Constitution presupposes, and
hence it can not rightly be deemed to be within an implied restriction upon the
taxing power of tbe National and State Governments which the Constitution
has expressly granted to oue and has confirmed to the other. The immunity
is not one to be implied from the Constitution, because if allowed it would
impose to an inadmissible extent a restriction on the taxing power which the
Constitution has reserved to the State governments.
Reversed.
Mr. Chief Justice HUoirzs concurs in the result.
MR. JURTicE FRANKFURTER, CONGURRINQ.

I join

in the Court's opinion but deem it appropriate to add a few remarks.
The volume of the Court's business has long since made impossible the early
healthy practice whereby the Justices gave expression to individual opinions, '
But the old tradition still has relevance when an important shift in constitutional doctrine is announced after a reconstruction in the membershin of the
Court. Such shifts of opinion should not derive from mere private judgment.
They must be duly mindful of the necessary demands of continuity in civilized
society. A reversal of a long current of decisions can be justified only if rooted
in the Constitution itself as an historic document designed for a developing
nation.
For 120 years this Court has been concerned with claims of immunity from
taxes imposed by one authority in our dual system of government because of
the taxpayer's relation to the other. The basis for the Court's intervention in
this field has not been any explicit provision of the Constitution.
The States,
after they formed the Union, continued to have the same range of taxing
power which they had before, barring only duties affecting exports, imports, and
on tonnage. ' Congress, on the other hand, to lay taxes iu order "to pay the
Debts and provide for the common Defense and general Welfare oi the United
States" (Article I, section 8), can reach every person and every dollar in the
land with due regard to constitutional limitations as to the method of laying
r The state of the doclset of the Nish Court of Australia and that of the Supreme
of Canada still permits them to continue the classic practice of seriatim opinions. Court
s Article I, section 10, United States Constitution.
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But, as is true of other great activities of tbe State and National Governments, the fact that we are a federalism raises problems regardiug these
vital powers of taxation.
Since two governments have authority within the
same territory, neither through its power to tax can be allowed to cripple tbe
operations of the other. Therefore State and Federal Governments must avoid
exactions which discriminate against each other or obviously interfere with one
another's operations.
These were the determining considerations that led the
great Chief Justice to strike down the Maryland statute as an unambiguous
n&easure of discrimination
against the use by the United States of the Bank
of the United States as one of its instruments of government.
The arguments upon which 31«Cuttoch v. Maryland (4 T&Vheat. , 816) rested
had their roots in actuality. But they have been distorted by sterile refinements
unrelated to afi'airs. These refinements derived authority from an unfortunate
remark in the opinion in 1)fcCultoch v. !)far)?land. Partly as a flourish of rhetoric and partly because the intellectual fashion of the times indulged a free
use oi absolutes, Chief Justice Marshall gave currency to the phrase that "the
power to tax involves the power to destroy. " (Id. , at page 4&1.) This dictum
vvas treated as though it were a constitutional
mandate.
But not without protest. One of tbe most trenchant minds on the Marshall court, Justice %Vill(am
Johnson, early a. nalyzed the dangerous inroads upou the political freedom of
the States and the Union within their respective orbits rcsulti:1g from a doctrinaire application of the generalities uitered in the course of the opinion
in JfcCulto«h v. 31atydlantt, s The seductive «lief'ld that the power to tax involves
tbe power to destroy was fused with another assumption, likewise not to be
found in the Constitution itself, namely the doctrine that the immunities are
correlative
because the existence of. the National Government in&plies immunities fro&n State taxatlon, the existence of State governments implies equivalent
innt»lnities fro&n Federal taxation.
eben this doctrine was first applied Mr.
Justice Bradley registelcd a powerful dissent, ' tbe force of v;bleb gathered
rath& r tlmn lost stre»gib with time.
(Coltcctor v. Day, ll %Vali. , 113, 12S.)
All these «loci, rin& 3 of intergo&elnmental
imtnunity have until recently been
moving in the realm of what Lincoln called "pernicious abstractions.
Tbe
web of unre llity spun from iVIarshall's famous dicium was brushed away by
one strol&e ol Mr. Justice Iiolmes's pen; "The power to tax is not the power
to destroy while this Court sits.
(Pr&nhandle Oil Co. v. 3ffssissippi, 277 U. S.,
218, 223 (dlssr. nt). ) 1&ail»re to exempt public functions. ries from the universal
&lutics of citizenship to pay for the costs of government
was hypothetically
transmuted into hostile action of one government against tbe other. A succession oi decisions thereby v itbdrew from the taxin power of the States an&i
Nation 0 very consiclerable range of wealth without regard to the actual workings of our federalism, ' and this, too, when the financial needs of all governments
These decisions have encountered increasing dissent. '
began steadily to mount,
In view of the powerful pull of our decisions upon the courts charged with
maintaining
the constitutional
equilibrium
of the two other great English
fedcralisms, the Canadian and the Australian courts were at first inclined to
follow the earlier doctrines of this Court regarding intergovernmental
imruunity, '
Both the Supreme Court of Canada and the High Court of Australia on fuller

taxes.

—

"

"

s 11 e&ton V. Cit&t Council of Charleston (2 Pet. , 449. 472-473).
" I dissent from the opinion of the Court in this case. because, it se&.ms to me that the
General Government has the same pc&ver of taxing the income of otiice&. s of the State
s "' "' Tu &ny iud ment, the
govrruments as it has of taxing that of its owu othcets.
limitation of the power of taxatiou in the General Government, which the present decision cslablishes, will be found very &Tiff«alt of control. Where are we to atop in enumeraiiug the functions of tbe State govern&cents &vhich will be interfered xvith by Per)eral
" s " How can wo no&v tell xvhat the effect of this decision will be? I can
tt&x;&iiou?
not but "regard it as founded on a fallacy, and that it will lead to mischievous couse111 )Vali. , 113, 128—129.)
&Iuouces.
(257 U. S, , 501); Panhandle Ott Co. v. !lftssissippi (277
g, , Oittesple v. Dhtahoma
TI S,, 213); i)I&&cntten Co. v. .11assnchusctts
(279 Ti. S., 020); Inr1&an !1totocyr le Co. v.
United States 1233 U. S., 570); Brunet v. Coronado Ott d' Gas Co. (235 I, , S., 393)1, !Ye&a
ports en &sl. ?torte!s v. Grapes (200 U. S., 401); Brustt v. Co&nmtssioner of Internal
Itcnenus (3&la T). S., 3'&2).
"B g. , 5(r. Jostle&. Brandeis, dissenting, in Jaybird &1tintng Co. v. Wrir (2r I U. S., 000,
01.&);,&&is(ice Hohu& s, dissenting, in Bat&handle Oit Co. v. Jfississit&pi (277 U. S., 213,
glori&, &lian&«ling, in Ir«1&an !Vntoeycte Co. v, Unit&;1 Stat s (233 Tl S,
)&ft, Justirr
570, 5'01; Mr. Justi&e I&oberts, &lisseutiug, iu Brash v. Commissioner of Internat Ber anno
(;1&&0 U. S., :&5&2, 374).
See, also, 5Ir, Justice B!ack, concurring, in IIcioerdng v. Gclhar &it
"&, 42 1),
(.'10& I (1,
Br&nfl of 'I'a&or&to v. Iambe (12 App. Cas. , 575); D'Err!den v, Peddcr (I C, L,

'

2"');

S„40,

R„01).

—

consideration
and for present purposes the British North America Act (30 and
81 Vict. , ch. 8), and the Commonwealth of Australia Constitution Act (63 and
64 Vict. , ch. 12), raise the same legal issues as does our Constitution'
have
immunity. ' In this
completely rejected the doctrine of. intergovernmental
Court dissents have gradually become majority opinions, and even before the
present decision the rationale of the doctrine had been undermined.
The judicial history of this doctrine of immunity is a striking illustration of
interpretations upon the Conau occasional tendency to encrust unwarranted
stitution and thereafter to consider. merely what has been judicially said about
controlled
the Constitution, rather than to be primarily
by a fair conception of
Judicial exegesis is unavoidable with reference to an organic
the Constitution.
act like our Constitution, drawn in many particulars with purposed vagueness
so as to leave room for the unfolding future. But the ultimate touchstone of
constitutionality is the Constitution itself and not what we have said about it.
Neither Dobbins v. Commissioners (16 Pet„435),and its offspring, nor Collector
v. Dny, supra, arid its, can stand appeal to the Constitution and its historic
doctrine,
Since both are the starting points of an interdependent
purposes.
both should be, as I assume them to be, overruled this day. Whether Congress
may, by express legislation, relieve its functionaries from their civic obligations
to pay for the benefits of the State governments under which they live is matter
for another day.

—

"

"

EIR. JUSTIcK P~UTLER, DIssKNTING.

Nr. Justice EICRETNoisis and I are of opinion that the Home Owners' Loan
of the United States heretofore deemed
Corporation, being an instrumentality
immune from State taxation, "it necessarily results, " as held in Netc York ea
rel. Rogers v. Grares (1987) (299 U. S., 401), "that fixed salaries and compensation paid to its officers and employees iu their capacity as such are likewise immune
and that the judgment of the State court, unquestionably
required by that decision, should be aiIirmed.
From the decision just announced, it is clear that the Court has overruled
Dobbins v. The Comntissioners of Brie County (1842) (16 Yet. , 435), Collector v.
Day (1871) (11 Wall. , 118), Netc York eis re/. Rogers v. Grares, supra, and
Brush v. Comtnissioncr (1987) (800 U. S., 852). Thus now it appears that the
United States has always had power to tax salaries of State ohicers and
employees and that similarly free have been the States to tax salaries of officers
and employees of the United States. The compensation for past as well as for
future service to be taxed and the rates prescribed in the exertiou of tbe nervly
disclosed po~er depend on legislative discretion not subject to judicial revision.
Futile indeed are the vague intimations that this Court may protect against
excessive or destructive taxation. Where thc power to tax exists, legislatures
mny exert it to destroy, to discourage, to protect or exclusively for the purpose
of raising revenue.
(See e. g. Yea ie Banlc v. Eenno, 8 Wall. , 538, 548; ilIcCray
v. United States, 195' U. S., 27, 58 ct seqif f)fagnano Co. v. 11amtlton, 292 U. S.,
40, 44 et seqif Cincinnati Soap Co. v. United States, 801 U. S.i 308 [Ct. D. 1227,
C. B. 1987—1, 817].)
Appraisal of lurking or apparent implications of the Court's opinion can serve
no useful eud for, should occasion arise, they may be ignored or given direction
diftering from that at first seemingly intended.
But safely it mav be said that
presentlv marked for destruction is the doctrine of reciprocal immunity that
by recent decisions here has been so much impaired.

";

ski'specially is this true of the Australian Constitution.
One of its framers, who afterwards became one of the most distinguished of Australian judges, Mr. Justice Higgins,
characterised it as haring followed our Constitution with "pedantic imitation.
(Austrcinsicn Temperance and General Mutual Life Assurance Co., Ltd. , v. Home, 81 C, L. R.,
290, 880. )
bbc(t v. City of Bt. John (40 Can. Sup. Ct., 597); Caron v. The King '(1924)
C,
999); Amalgamated 8ociety of Li'ngineers v. Adeiaide Bteamship Co., Ltd. (28 C. (A.
L. R.,
West v. Commissioner of Taration (56 C. L. R. 657).
129);
io E. g. , James v. Dtavo Contracting Co. (302 U. 4. 134) ' Helvering v.
Mountain Pro,
ducers Corpoi ation (803 I.'. S., 370); Heivering v. Gerhardt (504 U. S., 405).
& Conipare Tanev, C. J., in Passenger Cases (7 How. 288, 470):
s s s am
,
quite ~illing that;t be regarded as the lsw of this court, that its opinion upon the construction of the Constitution is always open to discussion when it is supposed to have been
founded in error, and that its judicial authority should hereafter depend altogether on
the force of the reasoning by which it is supported. "

"

'9
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116—2: Compensation

ARTicLE

of State o(Beers and employees.

REVERT:E ACT OF 1938.

of compensation received by Federal ofBcers and emofncers
and employees of States or political subdivisions
and
ployees
thereof. (See Mim. 4916, page 71.)
Taxability

—

SECTION% 117. CAPIT-W
ARTIcLE

6AIXS AXD LO)SKS.

117—1: Meaning of terms.
REVEXEE ACT OF 1938.

9685
1989—4—

I. T. 8246

In applving section 117(a)1 of the Revenue fact of 1S88 to a
sale or other disposition of real property conssting of land and improvements, the net proceeds of sale should be apportioned on the
basis of the value of the land and the value of the depreciable improvements on the date of sale.
I. T. 8217 (C. B. 1988—2, S4) amplified.

Advice is requested vvith respect to the application of I. T. 8217
(C. B. 1988—2, 94), which involved the interpretation of section
117(a) 1 of the Revenue Act of 1988. in connection uith a sale of cer-

tain improved real estate used in business.
I. T. 8217 held, syllabus, as follow-s:
l.'nder section 117(a)1 of the Revenue Act of 1938, which excludes from the
term "capital assets" "propertv, used in the trade or busiuess, of a character
vvhich is sublect to the allowance for depreciation provided in section 28(1),"

the gain derived or loss sustained upon the sale of unproved real property used
in trade or business constitutes a capital gaiu or loss iu so far as such gain
or loss is allocable to the land aud an ordinary gain or loss in so far as allocable
to the depreciable improvements.

Information is desired whether gain realized in such a case
should be apportioned to the land and improvenients thereon on the
basis of the values thereof on the date of sale or on the basis of the
adjusted costs.
Upon the sale of real property consisting of land and improvements thereon, the net proceeds of the sale should be apportioned on
the basis of the value of the land and the value of the depreciable
improvements on the date of sale in order to determine the amount
realized from the land and from the depreciable improvements separately, and the net profit on each should then be determined by deductin~ the cost or other basis of each part from the respective
amounts realized. If the commission on the sale is not deducted from
the selling price in determining the proceeds of the sale. and the
amount applicable to each class of assets can not be separately determined, it should be allocated on the basis of the separate selling

prices.
In the case presented for an application of the rule, tl. e taxpaver
has satisfactorily established that the selling price of the propertv,
$8,000, should be allocated on the basis of $1.800 to the land and
$1/00 to the building. The cost of the land v as $1,550 and the cost
of the building was $1100. Depreciation on the building in the
amount of $288.74 has (een sustained and allovved as a deduction.
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commission of $165.22 was paid. The profit on the sale
was $418.52, which should be allocated to the land and buildings as
A. selling

f ollov;s;

Lsnd.
Ssie price
Less commission on sole

Net sening price

Cost-

.
Building
L, nd

$1, 10a 00
233. 74

Less deprecistion

Total.

Building.

$1, 800. 00
99. 13

$1, 200. 00
66. 09

$3, 000. 00
165. 22

1, 700. 87

1, 133. 91

2, 834. 78

866. 26

2, 416. 26

267. 65

4i8. 52

1, 550. 00

Net profit

150. 87

Therefore, in the case presented, $150.87 of the gain is allocable to
the land and @67.65 to the building.
I. T. 8217 (C. B. 1938—2, 94)
is amplifie accordingly.

ABTzcLE

117—1: Meaning of terms.

1989-24-9871

I. T. 8287

kEVENiiE ACT OF 1938.

1'or the purpose of determining capital gains
section 117 of the 12evenue Act of 19SS, the period
asset was iield is to be computed by excluding the
asset wa. s acquired by the taxpayer and including
sold by him.

and losses under
during which an
day on which the
the day on which

Advice is requested whether for the purpose of determining shortterm capital gains and losses for Federal income tax purpos~es, both
the date of purchase and the date of sale should be included in arriving
at the period during which an asset was held.
Section 117 of the Revenue Act of 1988 reads in part as follows:
LRzc.

117. CAprrAL GA11's

(a) Definitions.

—As used

Arm

Losses.

in this

title—

gain. —
The

term "short-term capital gain" means
(2) Short-term capital
gain fron1 the sale or exchange of a capital asset held for not more than
1S months, if and to the extent such gain is taken into account in computing net income;
(g) Short-term capital lossc~The term "short-tenn capital loss" means
loss from the sale or exchange of a capital asset held for uot niore than
1S months, if and to the extent such loss is taken into account in coinputing
net income;

It is held that for the purpose of determining short-term capital
gains and losses under section 117 of the Revemle A.ct of 1938, the
period during which an asset was held is to be computed by exclud. ing
the clay on which the asset was acquired by the taxpayer and includ. ing
the day on which sold by the taxpayer. This holding is also applicable in all other cases involving determination of capital gain or loss
under section 117 of the Revenue Act of 1938. (See IIooper v. Co7nmt'ssioner, 26 B. T. A. , 758, citing Sheets v, Selden's Lessee, 2 3Vall.
,
17(, Siectelsohi ffe7' v. Penn cVtttua/ Life Ins. Co., 248 Fed. , 226, and
other cases. )

—

SUPPLEMENT C. CREDITS AGAINST TAX.

—

SECTION 181. TAXES OI' FOREIGN COI'NTRIES AND
POSSESSIONS Or I:NITED SiATES.
181—1: Analysis ot credit for taxes.
Section
(Also
28(c), Article 28(c) —1.)

1989-24-9872

ARTIULE

I. T. 8288

REVENUE ACT OF 1888.

The tax imposed under articles 20 and 21 of the Mexican law,
dcl Impuesto sobre la llenta" is not an income tax, and
credit therefor is not allowable uniler section 181 of the Bcvenue
Act of 1MS. Tbe amount of such tax, however, is allowable as a
deduciion under section 23(c) of that Act.

"I.cy

Advice is requested whether the tax imposed under articles 20 and
21 of the Mexican law "Icy del Impuesto sobre la Renta" is an
income tax, credit for which is allowable under section 181 of the
Revenue Act of 1988, relating to credits for income taxes imposed by
foreign countries.
Pcidinent provisions of the law are found in Chapter III, second
schedule, articles 20 and 21, which, together with the regulations
thereon, read. as follows:
AnT. 2O. Taxpayers who, normally or occasionallV, receive income from any
of the following sources, are included under this schedule:
e

XIII.—

the persons or companies which receive income in the country from
the exploitation of moving picture films shall be especially considered as
included under this section.
e

21.
The tax shall be payable at the rate of 5 per cent in the case referred to
in Section XIII of the foregoing article, on the total revenue of the distributor
or lessor of the films, and be collectible at the time of receipt.
Article 74 of the regulations reads in part as follows:
ART. 74. Persons who are granted the right to exploit cinematograph
fllrns
by exliibiting them, shall exact a receipt from the distributors or lessors of the
films when paying the amount specified in Section XIII of article 20 of the law.
These receipts shall state the total amount paid, 5 pcr cent being payable
thereon in accordance with the last paragraph of article 21 of the la. w. Stauuis
for this amount shall be canceled thereon for account of said distributors or
ART.

lessors.

It will be noted that under articles 20 and 21 of the law, supra, the
tax payable by a motion picture company shall be at the rate of o per
cent on the total revenue of the distributor of the films. In I. T. 2590
(C. B. X—2, 184 (1981)), it was held that in general a tax based on
gross receipts is an excise tax and Inay not be claimed. as a credit
under section 181 of the Revenue Act of 1988. Since the basis lor the
tax here involved is total rex&en', the tax is in the nature of an excise
tax based on the gross receipts of the taxpayer.
(See I. T. 8198,
C. B. 1988-1, 198, which involved a different section of the same
Mexican statute. )
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) 148, Art. 148-1.]

It is held, thereiore, that, the tax imposed under articles" 20 and 21
of the Mexican law,
ey clel Impuesto sobre la Renta, is not an
income tax, and credit therefor is not allowable under section 181 of
the Revenue Act of 1988. However, the amount of such tax is allowable as a deduction under section 28(c) of the Revenue Act of 1988.

"I

—

SVPPI KMKNT D. RKTVRNS AND PAYMENT OF TAX.

—

SECTION 142. FIDUCIARY RETURNS.
ARTIcI.E 142—1: Fiduciary

1989—6-9708

returns.

I. T. 8248

(Also Section 147.)

RKVENI. E ACT OF 1938.

1'iduciary

returns

under

the 11evcnue Act of 1MS.

Advice is requested lvhether under the Revenue Act of 1988 a
fiduciary is required to Qle a return for a trust v-hich had a gross
income for the year 1988 of less than $5,000 and a net income of less
than $100 (section 142(a) (5) and (6), Revenue Act of 1988) after
deductions allowable under section 162 (b) and (c) of that Act, that
ls dlstl'lbutlons to beneticiar es.
It is held that, where the gross income of a trust for the calendar
year 198'8 is less than $5,000 and the net income of the trust under
section 162 of the Revenue Act of 1988 is less than $100, no return
for Federal income tax purposes is required of the fiduciary unless a,
distribution of $1,000 or more is made to a beneficiary, in which case
an ini'ormation return under section 147 is required on Form 1041
instead of on Form 1099.

—

SECTION 148. )VITHHOI DING OF TAX
AT SOURCE.

1: withholding

ARTIcl, E 148—

tax at source.

REVENVE ACT Ol' 1933.

1989—25—98S1

I. T. 8291

Where a Canadian citizen is actually residing in England and
has no address in Canada, a withholding agent should, in accordance with the provisions of scctiou 148(h) of the Revenue Act of
1MS, withhold income tax at the rate of 10 per cent, instead of 5
per cent, from a dividend payment upon stock of a domestic corpolra tion.

Advice has been requested relative to the amount of tax to be deducted at the source from dividends paid to A. upon stock of a domes-

tic corporation.
It appears that A is a Canadian citizen but resides in England for
business reasons. The question presented is ivhe(her in view of the
reciprocal tax convention between the United States and Canada, an
income tax of only 5 per cent should be withheld from the dividend
payment

or ~vhether 10 per cent should be withheld.

l) 143, Ar'. . 143. 3.
Article I('c) of the reciprocal tax convention between the United
States and Canada, ratted August 18, 1087, provides in part:
The rate of income tax imposed by one of the contracting States, in respect
of income derived from sources therein, upon individuals residing in tlie other
State, who are not engaged in trade or business in the taxing State and have
nn office or place of business therein, shall not exceed 5 per centum for each
taxable vear * * ~. [Italics supplied. ]

Article 8 of Treasury Decision 4883 (page 668 of Regulations 101,
page 147, this Bulletin), containing the regulations promulgated
under the Revenue Act of 1988 to carry into effect the provisions of
the convention between the United States and Canada, provides in
part,

:

—

Resident of Canada or corporation organized under the laivs of Canada.
For the purpose of withholding, every individual ivho8e address is in Canada,
shall be
(including a nonresident alien individual, fiduciary, or partnership)
considered by United States withholding
agents as a resident of Canada
[Italics supplied. ]

In the instant case, the nonresident alien stockholder, A, is not
residing in Canada but is residing in England, and apparently he
was residing in England during the year 1988 when the dividend was
paid. The provisions of the tax convention between the United.
St, ates and Canada apply only to "individuals residing in the other
State. " Moreover, from a reading of the language contained in section 148(b) of the Revenue Act of 1988, it is clear that income tax
shall be withheld from dividends at the rate of 10 per cent where the
nonresident, alien individual is not a resident of a contiguous country.
It is held, therefore, that where a Canadian citizen is actually residing in England and has no address in Canada, a withholding agent
should, in accordance witli the provisions of section 143'(b), supra,
withhold income tax at the rate of 10 per cent, instead of 5 per cent,
from a dividend payment upon stock of a domestic corporation.
ARTicr. z

143-8: Exemption from

v ithhoMing.

1089-18—9818
G. C. M. 91187

REVENUE ACT OF 19ss.
citizen residing in France is exempt from Federal
income taxation on annuity payments made to her by a doniestic
insurance company. However, interest ou the proceeds of a life insurance policy paid to her by the insurance company constitutes
taxable income and is subject to the withholding provisions of section 143(b) of the revenue Act of 1038.
A French

Advice is reques(. ed as to the taxability for Fed ral income tax
purposes of interest and annuity payments made by a domestic company to A, a French citizen.
The taxpayer, A. , acquired French citizenship on June
1087,
the date of her marriage to a French citizen. Under the terms of a
olicy of insurance issued by the M Life Insurance Co. of the United
tates, and in accordance with an agreement with the insured, B,
made during his lifetime, the proceeds of the policy are held in
trust by the insurance company and interest thereon is pa, id monthly
to the taxpayer in addition to an annuity of z dollars a month until
July 7, 1054. The specific question involved is whether the annuity
paymeiits and the interest on the proceeds of the policy are exempt

—,

from Federal income tax in view of the convention and protocol on
double taxation between the United States and France, proclaimed
by tlic President of the United States April 16, 1935, ehective January 1, 1936. (See T. D. 4880, page 85, this Bulletin. )
Article IX of the convention provides in part as follows:
The following classes of income paid in one of the contracting States to a
corporation of the other State, or to a cnizen of ihe latter State residiug there,
are exempt from tax in the former State:

(c) private pensions and life annuities.
Thc term "life annuities" is not clefined in the convention and
protocol but the term "annuity" is defined in S. 0. 160 (C. B. III—
2,
60 (1924)) as a "stated sum payable periodically at stated times
during life, or a specified number of years, under an obligation to
make the payments in consicleration of a gross sum paid for such
obligation. " Inasmuch as the annuity in the instant case is paid
by an insurance conipany periodica]ly during life, or a specified
number ol years, under an obligation contained in an insurance
policy, the annuity is held to come within. the provisions of Article
IX(c) of the convention quoted above. As the taxpayer is a French
citizen residing in France, the annuity paid to her is exempt, from
taxation and is, therefore, not subject to the deduction of income
tax;ii the source. However, inasmuch as tliere is no provision in
tlie convention and protocol, or the regulations issued thereunder,
which exempts interest from taxation, it follows that interest on
thc proceeds of a life irsurance policv paid to A. by a domestic
insurance compaiiy constitutes taxtble income and is subject to the
withholding provisions of section 143 (b) of the Revenue Act of 1938.
(Cf. I. T. 3060, C. B. 1937—1, 113; T. D. 4880, page 85, this Bulletin. )

J. P. AVENCHEL&

Chief Counsel, PureatJ, of Intenna/
AETIcLE 143—8: Ownership

certificates in the
case of fiduciaries and joint owners.

Pieeenue.

1939—20—9832

I. T. 3279

itKVENUE ACT OF 1938.

In the case of joint owners of bonds, including estates by the entireties, separate ownership certificates must be executed in behalf
of each joliet owner showing his or her proportionate part of the
interest.

Reference is made to the last sentence of article 143—8 of Regulations 101, reading as follows:

If bonds are owned jointly by two or more persons, a separate
certificate must be executed in behalf of each of tlie owners.

ownership

Advice is requested as to the applicability of that sentence to the
case where a bond is o~ned jointly by husband and wife in a State
where a joint tenancy between the tivo spouses is recognized as an
estate by the entireties.
The above-quotecl sentence of the regulations is based upon section
143 of the Revenue Act of 1938 dealing with the withholding of income tax at tile source and section 147 of that Act relating to information at tlie source.

143

For Federal income tax purposes, the State law is controlling on
the question of v;ho is entitled to the income from property ov'necl
Since
jointly by a husband and wife as tenants by the entireties.
the specific wording of the above-quoted provision of the regulations
is broad enough to include in its scope all forms of joint, ownership,
one form of which is tenancy by the entireties, it follows that, eparate
ownership certificates must be prepared in behalf of each joint owner
If separate
showing his or her proportionate part of the interest.
income tax returns are filed by the husband and wife, each should
include in his or her return the respective portion of the ini. crest as
disclosed by the ownership certificate.

—

SECTION 147. INFORMATION AT SOURCE.

1: Return

ARTIcLE 147—

of information
REVENUE

Return required of fiduciary.

FACT

(See

as to payments

of $1&000.

OF 1938.

I. T. M48, page

140.)

—

SECTION 148. INFORMATION BY CORPORATIONS.
148—9: Return of information respecting
contemplated dissolution or liquidation.

ARTIOLE

1939-6-9704

I. T. 8&o9

REVLrNUE ACT OF 1938.

Where under the law of the State a corporation may be voluntarily dissolved without the adoption of a corporate resolution, and a
certificate of dissolution is executed iu thc form required aud forwarded to the proper State ofDcial, such action will be considered
as the adoption of a plan by the corporation for its dissolution
within the meaning of sectiou148(d) of the Revenue Act of 1938,
requiring the Qling of an information return in the case of contemplated dissolution or liquidaiion of a corporation.

Advice is requested by the M Company whether it is required to
return under section 148(d) of the Revenue Act
of 1938, and, if so, the due date of such return.
It is stated that the corporation was duly dissolved on August, o,
1938, in a, ccordance with the laws of the State of' R by the filing of a
certificate of voluntary dissolution executed by A, who was then the
owner and holder of all the authorized and outsta~nding stock of the
Since neither a resolution nor a plan for dissolution
corporation.
ivas ever adopted, the question arises whether an information return
is requireol pursu~ant to section 148(d) of the Revenue Act of 1938,
file an information

which provides:
(d) Contemplated 1I(ssolntfon, or liqai&bii(on. Every corporation shall, within
30 days after the adoption by the corporation of a resolution or plan for the
dissolution of the corporation or. for the liquidatiou of the vrbole or any part
of its capital stock, reuder a correct returu to the Co1nuiissioner, verifie under

—

oath, setting forth the tcrnis of such resolution or plan and such other inforshall, with the approval of the Secretary, hy
mation as the Commissioner
1'0'gulutlous pl'escl'i bc.

1.]
f 165, Art. 16o—
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If such a return- is required from the M Company, advice is requested as to the due date of the return.
Under the provisions of article 148(d) —1 of Treasury Decision
4811 (C. B. 1938—1, 67), promulgated under the provisions of section
148(d) of the Revenue Act of 1988, a corporation is required, within
80 days after the adoption on or after May 28 1988, of any resolution
or plan for or in respect of the dissolution o) the corporation or the
liquidation of the whole or any part of its capital stock, to file with the
Commissioner an information return on Korin 966. A like return is
i equired to be filed by the corporation in the case of any amenchnent
of, or supplement to, a resolution or plan for or in respect of tile
c', issolution
of the corporation or the liquidation of the whole or any
part of its capital stock adopted on, before, or after May 28, 1988,
if such amendment or supplement was adopted on or after May
28, 1988.
If under a State law a corporation may be voluntarily dissolved
vvitliout the adoption of a corporate resolution or plan simply by
complying with certain statutory requirements, and a certificate of
dissolution is executed in the form required and forwarded to the
proper State ofiicial, such action will be considered as the adoption of
a plan by a corporation for its dissolution within the meaning of section 148(cl) of the A. ct. The date the certificate was executed is held
to be the elate of adoption of' the plan.
Accordingly, inasmuch as August 2, 1988, was the dat. e on which the
certificate of dissolution was ex~ecuted (ancl it was suL~equently filed
with the proper ofiicer of the State of R), the return on I&'orm 966 was
clue to be filed with the Bureau within 80 days after August 2, or on
or before September 1, 1988. In such a case the date the certificat of
clissolution was executed should be stated on line 4 of the return
and a duly certified copy of such certificate of dissolution should be
attached to the return. (See item 6 of I~'orm 966.)
—

SUPPLEriENT E. ESTATES AND TRESTS.

—

SECTION 165. EMPLOYEES' TRUSTS.

1: Employees'

ARTn i,E 165—

(Also Section

trusts.

28(q); Article 28(p) —1.)

1989-18-9765

I. T. 8266

REVENuE ACT OP 1938.
The pension trust created by the iaaf Company and its subsidiaries,
effective January 1, 1930, solely for the purpose of providing retirenicnt annuities for all of its employees, including ofiicers, no benefits or reimbursements
from vvhich may inure to the employers,
meets the requirements of sections 23(p) and 165 of the Revenue
Act of 1933. To the extent that contributions by the employers to
the fund will provide reasonable pensions based on services prior
to January 1, 1030, they are deductible over a 10-year period as provided in section 23(p) of the Revenue Act of 1038. Contributions
made by the employers ivith respect to services rendered by eruplovees after January 1, 1039, are deductible in the year contributed,
provided the amount of the contribution
with respect to each
employee when added to his stipulated compensation
does uot
exceed reasonable compensation for services rendered by him.
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Advice is requested whether the employees' pension trust created
of
by the M Company and its subsidiaries meets the requirements
sections 23(p) and 165 of the revenue Act of 1038. Aclvice is also
requested as to the proper treatment for income tax purposes of
contributions made to the pension trust fund by' the AI Company
and its subsidiaries.
Prior to January 1, 1939, the M Company had a pension plan
which was a noncontributing plan, the company assuming the entire
cost of pensions. Effective January 1, 1989, a new plan, under which.
both the employer and employees contribute, was adopted. The trust
agreement creating the pension trust effective Janiiary 1, 1089. was
entered into with a trust company of the city of R. Participation
Employees who had been
in the pension plan is ~holly voluntary.
in the service of the company or its controlled subsidiaries fol' oile
year on December 31, 1988, and who had not attained the age of more
than 65 years were eligible to participate in the pension plan on January 1, 1039. The einployees in the service of the company and
controlled subsidiaries on December 31, 1938, and those hired thereafter are eligible to participate in the pension plan on the date on
which they complete one year of service, provided they have not
attained the age of 65 years.
The pension plan is divided into two main parts. One part relates
to services rendered prior to January 1, 1039, and the other part
relates to services rendered on and after January 1, 1980. Under the
first part, the M Company and controlled subsidiaries made a lumpsum payment to the trustee with respect to services rendered by employees prior to January 1, 1980, as to those employees who signified
their intention prior to February 1 1939, to participate in the pension plan. The financing of the liat&ility on account of services rendered prior to January 1, 1030, is being spread over an indefinite
period in amounts dependent on the future financial conditions of
It is planned, however, to make paythe employing companies.
ments as amounts can be spared up to not more than
per cent of
the consolidated annual net earnings after Federal tazes. The pen. —
sion trust may be amended, modified, altered, or terminated at any
time, provided, houever, that all of the fund shall be used for the
p ref'/I~87 ve benefi't of the trust beneficiaries.
It is also provided that
the trust fund is created solely for the benefit of. the trust beneficiaries and that no contribution made thereto nor any earnings of
the fund shaQ under any circumstances uihatsoever be returned to
any one or more of the empksgers.
Under the second part, relating to services rendered after December 81, 1938, equal contributions are made by the employee and the
Contributions of emplovees are deducted froni their pay.
employer.
The joint contributions of employer and employee with respect to
services rendered after December 31, 1038, are transmitted
each
month to the employees' trust. Contributions
will cease when an
employee's monthly retirement income for services rendered after
If an employee
December 81, 1038, reaches a specified amount.
should die before retirenient payments commence. , there will be payable to a beneficiary or beneficiaries designated by him a sum which
will equal the employee's own contribiitions to the pension fund,
plus interest compoundecl annually. In case of termination of service

—

before the retirement date and before the completion of 10 years of
service, an employee may elect to receive a cash payment equal to
the amount of his contributions, plus interest compounded annually.
After 10 years of service but before retirement, an employee receives
a vested right to his interest in the fund acquired by his own and
the employer's contributions for services rendered after December 31,
1938. An employee who reaches normal retirement age, and an employee who is retired with the consent of the employer before the
normal retirement age, receives a vested right to all of the retirement
income provided for liim for services rendered after December 31,
1938. All of the employees, including oScers, of the M Company and.
controlled subsidiaries are eligible to participate in the pension plan.
Section 165 of the Revenue Act of 1938 provides:
EMpLOYKES' Tansies.
Exemption, from tax. A trust forming part of a stock bonus, pension,
or profit-sharing plan of an employer for the exclusive benefit of some or all
of his employees—
(1) if contributions are made to the trust by such employer, or emplovees, or both, for the purpose of distributing to such employees the earnings and principal of the fuud accumulated by the trust in accordance with
such plan, and
(2) if under the trust instrument it is impossible, at any time prior
to the satisfaction of all liabilities irith respect to employees under the
trust, for any part of the corpus or income to be (within the taxable year
or thereafter) used for, or diverted to, purposes oiher than for the exclusive
benefit of his employees,
shall not be taxable under section 161, but the amount actually distributed or
made available to any distributee shall be taxable to h m in the year in which
so distributed or made available to the extent that it exceeds the amounts paid
in by him. Such distributees shall for the purpose of the normal tax be allowed
as credits against nct income such part of the amount so distributed or made
available as represents the items of interest specified in section 25(a).
(b) Taxable year beginiiing before January 1, 1089. The provisions of clause
(2) of subsection (a) shall not apply to a taxable year beginning before

(a)

—

—

January 1, 1069.

Based on the foregoing, it is held that the pension trust in question
quali6es as an employees' trust under section 165 of the Revenue Act
of 1938. The earnings of such pension trust, therefore, will not
constitute taxable income in the hands of the trustee. To the extent
that contributions to the pension trust fund by the M Company and
controlled subsidiaries with respect to services rendered by employees
prior to January 1, 1939, provide reasonable pensions for the ernployee participants, the amounts so contributed by each company are
deductible over a 10-year period as provided in section 23(p) of the
Revenue A.ct of 1938. With respect to the amounts contributed by the
M Company and controlled subsidiaries for services rendered by elnployees after December 31, 1938, it is held that such contributions a, re
deductible in the year in which contributed, provided, however, that
the amount of the contribution for each employee when added to his
stipulated compensation does not exceed a reasonable compensation.
for services rendered by him.
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—

SUPPLEMENT R. NONRESIDENT ALIEN INDIVIDUALS.

—

SECTION 211. TAX ON NONRESIDENT
ALIEN INDIVIDUALS.

7: Taxation of nonresident alien
individuals.
(Also Section 2'31) Article 231—1: Taxation of
foreign corporations.

ARTII I.E 211—

1939-4-9690
T. D. 4888

INCOME TAX,

Regulations with respect to the taxation of nonresident alien
individuals and foreign corporations not engaged in trade or business within the United States and not having an office or place of
business therein as affected by the reciprocal tax convention
between the United States and Canada, effective January 1, 19M
TREASURY DEPAR TMENT)

OFFICE OF COMMISSIONER OF INTERNAL HEVENVE)

IVashington)

D. C.

To Cotlectors of Interna/ EevenMe and Others Concerned:
PARAORAPII A. The reciprocal tax convention between the United
States and Canada which was ratified August 18) 1987) provides as
follows:
ARTICIX

I.

The high contracting parties mutually agree that the income taxation imposed
in the two States shall be subject to the following reciprocal provisions:
(a) The rate of income tax imposed by one of the contracting States, in
respect of income derived from sources therein, upon individuals residing in the
other State, who are not engaged iu trade or business in the taxing State and
have no office or place of business tlierein, shall not exceed 5 per centum for
each taxable year, so long as an equivalent or lower rate of income taxation
is imposed by the other State upon individuals residing in the former State
who are not engaged in trade or business in such other State and do not, have
an ofdce or place of business therein.
(b) The rate of income tax imposed by one of the contracting States, in
respect of dividends derived from sources therein, upon nonresident foreign
corporations organized under the laws of the other State, which are not engaged
in trade or business in the taxing State and have no ofhce or place of business
therein, shall not exceed 5 per centum for each taxable year, so long as an
equivalent or lower rate of income taxation on dividends is imposed by the
other State upon corporations organized under the laws of the former State
which are not engaged in trade or business in such other State and do not
have an office or place of business therein.
(o) Either State shall be at liberty to increase tlie rate of taxation prescribed by paragraphs (a) and (b) of this article, and in such ease the other
State shall be released from the requirements of the said paragraphs
(a)
and (b).
(d) Effec shall be giveu to the foregoing provisions by both States as and
from the 1st day of January, 19M.
ARTICLE

II.

The provisions of this convention shall not apply to citizens of the United
States of America domiciled or resident in Canada.

ARTICLE

III.

This conventio~ shall be ratified and shall take eiTect immediately upon
the exchange of ratifications which shall tal-e place at Washington as soou as
possible.
Signed, in duplicate, at Washington by the duly authorized representatives
of Canada and the United States of America, this 80th day of December, in the
year of our Lord, one thousand nine hundred and thirty-six.

PAR.

B.

Section 211 of the Revenue Aet of 1938 provides:

SEc. 211. TAx

oN NONREsID

(a)

NT ALIEN INDIvIDUALs.

—

No UNITED STATEs BusINEss oR oFFIGE.
(1) General rule. There shall be levied, collected, and paid for
each taxable year, in lieu of the tax imposed by sections 11 and 12,
upon the amount received, by every nonresident alien individual
not engaged in trade or business within the United States and not
having au office or place of business therein, from sources within the
United States as interest (except interest on deposits with persons carryiug on the banking business), divideuds, reuts, salaries,
emoluwages, premiums, annuities, compe~sations, remuuerations,

—

ments, or other fixed or determinable anuual or periodical gains,
profits, and income, a tax of 10 per centum of such amount, except
that such rate shall be reduced, in the case of a resident of a contiguous country, to such rate (not less tha. n 5 per centum) as may
I~'or inclusion in combe provided by treaty with such country.
lmtation of tax of amount specified in shareholder'8 consent, see
section 28.
(2) Agg&cgate more than, $27, 000. The tax imposed by paragraph (1) shall not apply to any ind vidual if the aggre ate
aniount received durin the taxable year from the sources therein
specified is more than 821,600.
(8) Ec8ident8 of contiguous countries. Despite the provisions
of paragraph (2), the provisions of paragraph (1) shall apply io
a resiclent of a coutiguous country so long as there is in effect
a treaty with such country (ratified prior to August 26, 1987) under
which the rate of tax under section 211(a) of the Revenue Act of
1986, prior to its amendment by section 501(a) of the Itevenue Act
of 1937, was reduced.

—

—

(c)

STATEs BUsINEss CR CFI'IcE AND QR088 INcoME oF
$21,600. A nonresident alien individual not engaged in trade
or business within the United States and not having an office or place
of business therein who has a gross income for auy taxable year of
more than 821,600 from the sources specified in subsection (a) (1), shall
be taxable without regard to the pro:isions of subsection (a) (1), except

No UNITED

MoRE THAN

that—

—

(1) The gross income shall include only income from the sources
specified in subsection (a) (1);
(2) The deductions (other than the so-called "charitable deductiou" provided in section 218(c) ) shall be allowed only if and to
the extent tha. t they are properly allocable to the gross income
from the sources specified in subsection (a) (1);
(8) The aggregate of the normal tax and surtax under sections
11 and 12 shall, iu no case, be less than 10 per centum of the gross
income from the sources specified in subsection (a) (1); and
(4) This subseci:ion shall not apply to a resident of a coutiguous
couutry so loug as there is in effect a treaty with such country
(ratified prior to August 26, 1987) under which tlie rate of tax
under section 211(a) of the Revenue Act of 1986, prior to its
ameudmeut by section 501(a) of the Revenue Act of 1987, was

reduced.

P&R.

C. Section 231(a) of the Revenue Act of 1M8 provides:

—

CQRPORATIONs.
There shall be levied, collected, and
paid for each taxable year, in lieu of the tax imposed by sectious 18
and 14, upou the amount received by every foreign corporation not
eugaged in trade or business within the Vuited States aud not haviug
au oifice or place of business therein, from sources Ivithin the United
States as interest (except interest on deposits with persous carryiug on
the banking bus''ness), di, ideuds, rents, salaries, wages, premiu&ns,
annuities, compensations, remunerations, emolumeuts, or other fixed or
d&termiuable annual or periodical gains, profits, and income, a tax of
15 per centum of such amount, except that iu the case of div.'dends
the rate hall be 10 per centum, and except that in the case of corporations organized uuder the laws of a contiguous country such rate of
10 per centum with respect to dividends shall be reduced to such rate
(not less than 5 per centum) as may be provided by treaty with such
couutry. For inclusion in computation of tax of amouut specified in
shareholder's consent, see section 28.
&QNRE' IDENT

PAR.

part:

D. Section 143(a) of the Revenue Act of 1938 provides in

T~x-FREE CovENI

(1)

NT

—

BoNDs.
oF WITHHQLDINQ.

—

In auy case where bonds,
mortgages, or deeds of trust, or other similar obligations of a corporation, issued before January 1, 1M', contain a contract or provision by which the obligor agrees to pay any portion of the tax
imposed by this title upon the obligee, or to reimburse the obligee
for any portion of the tax, or to pay the interest without deduction
for any tax which the obligor may be required or permitted to
pay thereon, or to retain therefrom under any law of the United
States, the obligor shall deduct and withhold a tax equal to 2 per
centum of the interest upon such bonds, mortgages, deeds of trust,
or other obligations, whether such interest is payable annually or
at shorter or longer periods, if payable to an individual, a partuerihip, or a foreign corporation not engaged in trade or busiuess
within the United States and not having an office or place of business therein: Pro& ided, That if the liability assumed by the obligor
does not exceed 2 per centum of the interest, then the deduction
and withholding shall be at the following rates: (A) 10 per century
iu the ease of a nonresident alien individual
(except that such
rate shall be reduced, in the ease of a resident of a cont;. uous
country, to such rate, not less than 5 per centum, as may be provid& d by treaty with such country),
or of any partnership not
engaged in trade or business v;ithin the United States and not
having any oihce or place of business thereiu and composed iu
whole or in part of nonresident aliens, (B) in the case of such a
foreign corporation, 15 per centum, and (C) 2 per centum in the
c«se of other individuals and partnerships: Prozided f«&.the&, That
if the owfiers of such obligations are not knov;n to the withholding
agent the Commissioner may authorize such deductiou and withholding to be at the rate of 2 per centum, or, if the liability
assumed by the obligor does not exceed 2 per centum of the intere. t, then at the rate of 10 per centum.
PAR.

E.

REQUIREMENT

Section 143(b) of the Revenue Act of 1988 provides:

—

AIIENs. All persons, in whatever capacity acting, inlessees or mortgagors of real or personal property, fiduciaries,
en&ploycrs. and all oificers and emplovees of the Uuited States, havi» " the control, receipt, custody, disposal, or payment
of interest
(exec pt inte&T it on deposits with persons carrving on the banl-ing
business paid to persons not engaged in busiuess in the Uuited States
aud not having an oifi&e or place of business therein), divid& ads, rent,
s:&lariei, Ivagei, pre&uiuu&s, annuitieri
compensations,
reuumerations,
emoluu&cuts,
or other fixed or determinable
anuual or periodical
X&&NRERIDENT

cludin.

gains, profits, and income (but only to the extent that any of the
above items constitutes gross income from sources within the United
States), of any nonresident alien individual, or of any partnership
not engaged iu trade or business within the United States aud not
having any cffice or place of business therein and composed in whole
or in part of nonresident aliens, shall (except in the cases provided for
in subsectiou (a. ) of this section and except as otlierwise provided
in regulations prescribed by tlie Commissioner under section 215) deduct and withhold from such annual or periodical gains, profits, and
income a tax equal to 10 per centum thereof, except that such rate shall
be reduced, in the case of a nonresident alien individual a resident of a
contiguous country, to such rate (not less than 5 per centum) as may
be provided by treaty v;ith such country: Provided, That no such deduction or withholding shall be required in the case of dividends paid by
a foreign corporation unless (1) such corporation is enga cd in trade or
business witliin the United States or has an oiiice or place of business
therein, and (2) more than 85 per centum of the gross income of such
corporation for the three-year period ending with the close of its taxable
year preceding the declaration of such dividends (or for such part of
such period as the corporation has been in existence) was derived from
sources within the United States as determined under the provisions
of sect ion 119: Pronided f urther, That the Commissioner may authorize such tax to be deducted and withheld from the interest upon
any securities the owners of which are not known to the with!iolding
agent. Under re ulations prescribed by the Commissioner, with the
approval of the Secretary, there may be exempted from such deduction
and withholding the compensation for personal services of nonresident
alien individuals who enter and leave the United States at frequent
intervals.

Pan.

F. Section

148(c) of the Revenue Act of 1M8 provides:

—

Bmvnri xr-n P~virENT. Every person required to deduct and withhold any tax under this section shall make return thereof on or before
3Iarch 15 of each year aml shall on or before June 15, in lieu of the
tiine prescribed in secticn 56, pay the tax to the official of the United
States Government authorized to receive it. Every such person is
hereby irade liable for such tax and is hereby indemnified against the
claims and demands of any person for the amount of any payments
made in accordance with the provisions of this section.

Pxa. 6-. Section 144 of the Revenue Act of 1988 provides:
In the case of foreign corporations subject to taxation under this
title not engaged in trade or business within the United States and not
having any office or place of business therein, there shall be deducted
and withheld at the source in the same manner and upon the same
items of' income as is provided in section 148 a tax equal to 15 per
centum thereof, except that in the case of dividends the rate shall be
10 p r centum, and except that in the case of corporations organized
under tlie laws of a contiguous country such rate of 10 per centum
with respe t to dividends sliall lie reduced to such rate (not less tlian
5 per centuin) as may be provided by treaty with such country; and
such tax sliall be returned and paid in the same manner and subject
to the same conditioiis as provided in that section: Provided, That in
the case of interest described in subsection (a) of that section (relating to tax-free covenant bonds) the deduction and withholding
shall
be at the rate specified in such subsection.

PA!t. H. Sec ion 901 of the Revenue Act of 1938 provides in part:
in this Act—
term "person" means an individual, a trust or estate,
a partnership, or a corporation.
(2) The term " corporation " includes a.ssociations, joint-stock
companies, and insurance companies.

(a)

%Chen used

(1) The
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(8) The term "partnership" includes a syndicate, group, pool,
joint venture, or other unincorporated organization, through or by
means of which any business, fi!iancial operation, or venture is
carried on, and which is not, within the meaning of ibis Act,
a trust or estate or a corporation; and the term "partaker" includes a member in such a syndicate, group, pool, joint veuture, or
organization.
(4) The term "domestic" when applied to a corporation or
parthership means created or organized in the United States or
under the law of the United States or of any State or Territory.
( &) The term "foreign" when applied to a corporation or partnership means a corporation or partnership which is not domestic.
trustee, execu(&I) The term "fiduciary" means a guardian,
tor, administrator, receiver, conservator, or any person acting in
anv fiduciary capacity for any person.
(7) The term "withholding agent" meaus any person required
to deduct and withhold auy tax under the provisions of section
148 or 144.
III

A

(b) The terms "includes" and "including"

when used in a definition contained in this Act shall not be deemed to exclude other
things otherwise within the meaning of tiie term defined.

Pursuant to the provisions of section 62 of the Revenue Act of
the followjng regulations are hereby prescribed to carry into
eÃect the quoted provisions of the convention between the United
States of America and Canada under the Revenue Act of 1%8 (the
provisions of T. D, 4766, C. B. 1987—2, 158, applicable under the
Revenue Acts of 1936 and 1937, remaining in full force and effect as
to taxable years beginning prior to January 1, 1988):
was ratified and became effective
Ai&TrcLz 1. Rate of taa&. The convention
19'&8

—

18, 1987. Under the terms of the convention, the provisions of which
are retroactive to January 1, 1980, the tax at the rate of 10 per cent imposed
by section 211(a) is reduced to 5 per cent with respect to the ainount re&. eived
from sources within the United States as interest (except interest on deposits
with persons carrying on the banking business), dividends, rents, salaries,
remuneration s, emoluments,
annuities, compensations,
or
wages, premiums,
other fixe&1 or determinable annual or periodical gains, profits, and income, by
alien
individual
trade
business
within
not engaged in
or
the
every nonr&. slant
United Stat&a and not having an office or place of business therein, provided
he is a resident of Canada.
Under the terms of the convention the tax nt the rate of 10 per cent imposed
by section 281(a) is reduced to 5 per cent with respect to the amount received
from sources within the United States as dividends, by every foreign corporation not engaged in trade or business within the United States and not having an
oifice or place of. business therein, provided it is organized uuder the laws of
Canada.
Ax general.
The items of income from sources within the
Ai&T. 2. Wifhholding
United States enumerated in sections 211(a) and 281(a) are subject to the
withliol&ling provisions of sections 148 and 144, at the rates specified thereiu, with
the exceplion tliat all items of fixed or determinable aunual or periodical income
paid to nonr&sidcnt alien individuals who are resid&'. nts of Cun;ida (other than
thc compensation for personal services received by such residents who enter
and leave the United States at frequent intervals) and dividends paid to nonresident foreign corporations which are or anized under the laws of Canada
are subject to vdthholding at the reduced rate of 5 per cent.
A«r. 8. Resident of Canada, or corporat&on organ(rcd under the la&os of
Canada. Vor the purpose of withholding, every individual whose address is
in Cans&la (including a nonresident alien individual. fidncLury, or partnership)
shall be considered by United States withholding a cnts as a resident of Canada,
nnd every corporation vrhos&. address is in Canada shall be considered by such
These
withholding agents as a corporation organized under the 1&iivs of Canada,
provisious relative to Canadian residents and Canadian corporations are based
August

—

—

upon the assumption that the payee is the a. ctual owner of the property from
which the income is derived and consequently is the person liable to the tax
upon such income.
A persoil receivillg income which is distriblltable to an organization exempt
from Federal income tax uuder section 101 of the Revenue Act of 1988, or.
correspouding sections of prior Revenue Acts, shall be considered m rely a
In preparing
conduit through which the income fiows and not a taxable entity.
ownership certificat, Form 1001, the person receiving the income should make
"As
this organization has been held
a notation thereon substantially as follows:
to be exempt from the payment of income tax by the Commissioner of Internal
the interest on this certificate is
Revenue uuder date
iiot subject to withholding, " giving the date of the otficial letter in which the
orgauization was held to be exempt. A similar stateuieut made with respect,
to other items of fixed or determiuable annual or periodical income which are
will relieve the withholding
agent from liability to
siibject to withholding
withhold the tax.
Aar. 4. Recipient not actual owner. If the recipient in Canada is a nomiuee
or agent through whom the income fiows to a person who is not entitled to tlie
reduced rate of 5 per cent, i. e. , a uonresident alien individual who is not a
resident of Canada, or a nonresident foreign corporation not orgauized umler
the laws of Canada, the recipient in Canada from whom a tax of only 5 per
cent v:as withheld, becomes in tuim a withholding agent, and is required to
withhold an additional tax of 5 per cent (10 per cent on income other than
dividends received for such foreign corporation) before transmitting the income.
(a) Fiduciaries and pa& tnershi ps. Fiduciaries aud partnersliips with an
address in Canada are liable to have 5 per ceut income tsx deducted at i' he
source. If the fiduciary or partnership is acting as a nominee or agent receiving
the income for and on behalf of a person other than a resident of Canada or
a corporation organized under the laws of Canada, an additional tax of 5 per
cent or 10 per cent, as the case may be, must be deducted by such Canadian
fiduciary or partuership and remitted to the United States Treasury,
If the
fiduciary or partnership receives the income in its own right aud distributes its
income under a trust deed or partnership agreement, then no further tax in
Canada need be deducted.
(li) Tax-free cooenant liouds. iso additional withholding is required with
respect to interest on so-called tax-free covenant bonds issued prior to January
1, 1984, where the liability assumed by the obligor exceeds 2 per cent but under
section 148(a) of the Revenue Act of 1938 ouly 2 per cent income tax is required
to be withheld at the source. An additional tax of 5 per cent or 10 per cent,
as the case may be, is required to be withheld, however, by Canadian withholding agents as above provided, (1) where the bonds were issued prior to Jauuary
1, 1984, and the lia. bility assumed bv the obligor does not exceed 2 per cent;
(2) where the bonds were issued on or after January 1, 1984, irrespective of
the liability assumed by the obligor; (8) where the bonds do not contain a
tax-free covenant, regardless of the date of issue.
Am. 5. Retarn of taa witlilield from persons whose addresses are iri
Canada. Every United States withholding agent shall make and file with the
collector, in duplicate, an information return on Form 1042B, for the calendar
year 1988 and each subsequent calendar year, in addition to withholding
return, Form 1042, with respect to the items of income from wliich a tax of
only 5 per cent was withheld from persons whose addresses are in Canada.
Tliero shall be reported on I"orm 1042B not only such items of iucome listed on
Form 1042, but also such items of iuterest listed on monthly returns, Form
1012, including items of interest where the liability for withholding is only 2
per cent. In the ca.se of corporations whose addresses are within Canada,
only the fixed or determinable annual or periodical income from sources within
the United States consisting of dividends should be reported.
ARr. 6. Retorts filed lig Canadtara witkliolding
agents. Form 1042 is the
f'orm to be prepared annually for the calendar year 1988 and each subsequent
calendar yea. r by persous in Canada who receive for the account of' any person

of,
—

—

—

—

—

(other than a resident of Canada or a corporation organized under the laws
of Canada) fixed or determinable annual or periodical income from sources
within the United States which is subject to tax at the rate of 10 per cent or 15
per cent, as the c"se may be, but from which only 5 per cent has been withheld
as a result of the convention. Annual withholding return, Ii'orm 1042, should
be forwarded to the collector of internal revenue, Baltimore, Md. , accompanied
by the tax shown to be due in United States dollars. An extension of time to
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3'une 11( is hereby granted to Canadian

withholding agents in which to file such
returns.
The following table of withholding rates under the Revenue Act of 19SS and
the tax convention between the United States snd Canada has been prepared
for tbe purpose of making a summa. ry of. such rates readily avfrilnble to
withholding agents;
VVtthholtttng r(ttes under the Rerentte Aet of 1998.
Corporate bond interest—
With tax-free
covenant and

Without
tax-free
covenant
or issued
on or
If corpo- If corpoafter
ration
ration
Jan. 1,
assumes
assumes
1934,
over 2 notover2
with
per cent per cent tax-free
of the
of the
covenant.
issued before

Jan. 1, 1934—

Classes of taxpayers.

individual, fiduciary, or partnership
2. Nonresident individual, 0duciary,
or partnership
(oxcept as stated in item 6
below)
8. Domestic
corporation
or
resident foreign corporation
4. Nonresident foreign corporation (except as stated
in item 5 below)
6. Individual,
fiduciary,
or
partnership,
resident of
Canada
8. Nonresident corporation organized
umlcr laws of
Canada
7. Un)znown owner

Divi-

corpora-

dends
from
foreign
corpora-

tion.

tion.

mes(, ic

Salary
or other
compensation for
personal
services.

Per cent. Per cent.

Per cent.

2

2

or peri-

(acorns
from
sou "ces
within

ths

United

Slates.

tax.

tax.

1. Citizen or resident

Dividends
from do-

Other
fixed or
determinable
annual

Per cent. Per cent. Per cent. Per cent.

10

10

10

10

16

16

10

10

16
10

15
10

&

10

10

15

16

15

i Salary or compensation for personal services rendered in the United States
is not subject to withholding
in the case of nonresident aliens, residents of Canada or 51exico, who enter and leave the United States at
frequent intervals.

Approved

January

IG, 1039.

GIJT T. HEI vERING,
C'ommissioner of Internal Re71entte.

JOIIN W. HANES,

Acting Secretary of the Trea;.urtf.
(Filed with the Division of the Federal Regisi, er January 17, 1939, 3.47 p. m, )
SUPPLEMENT

SECTION
ARTIGLE

I.—
FOREIGN

CORPORATIONS.

—

eJ31. TAX ON FOREIGN CORPORATIONS.
231—1: Taxation of foreign corporations.
REVENUE ACT OF 193S.

Regulations with respect to taxntion of nonresident nlien individuals and foreign corporations not engaged in a trade or business
within the United States and not having an ofBce or place of business therein as a8ected by the reciprocal tnx convention be(ween the
United States and Canada, effective January 1, 1936. (See T. D.
4883, pn, ge 147.)
172170'- 89—
G
pt. I

TITLE V.—
MISCELLANEOUS PROVISIONS.

—

SECTION 818. TAXES OF INSOLVENT BANIZS.

1939~9691
T. D. 4882

REVENIIE ACT OF 1938.

Regulations relating to assessment
insolvent banks aud trust comparies.

and coDection

of taxes of

TREASURT DEPARTMENT)
OF INTERNAL P)EVEN CE)

OFFICE OF COMMIssIONER

washington,

D. G.

To GoLlectors of InfernaL Eevenve and Others Goncerned:
Section 818 of the Revenue A.ct of 1938, enacted May 98) 1938
(Public) No. 554) Seventy-fifth
provides:
SEC. 818. TAxEB ol) ImsoLvENT

Congress, chapter o89, third session),

BANKs.

Section 22 of the Act of March 1, 1879 (20 Stat. 851; 12 U. S. O.
570), is amended to read as fonows:
"SEc. 22. (a) Whenever and after any bank or trust company, a
substantial portion of the business of which consists of receiving deposits and making loans and discounts, has ceased to do business by
reason of insolvency or bankruptcy, no tax shall be assessed or collected,
or paid into the Treasury of the United States on account of such bank,
or trust company, which shall diminish the assets thereof necessary for
the full payment of an its depositors; and such tax shall be abated from
such national banks as are found by the Comptroller of the Currency to
be insolvent; and the Commissioner of Internal Revenue, when the
facts shall appear to him, is authorized to remit so much of the said
tax against any such insolvent banks and trust companies organized
under State law as shaD be found to affect the claims of their depositors.
"(b) Whenever any bank or trust company, a substantial portion of
the business of which consists of receiving deposits and making loans
and discounts, has been released or discharged from its liability to
its depositors for any part of their claims against it, and such depositors have accepted, in lieu thereof, a lien upon subsequent earnings
of such bank or trust company, or claims against assets segregated by
such bank or trust company or against assets transferred from it to an
iudividual or corporate trustee or agent, no tax shall be assessed or
collected, or paid into the Treasury of the United States on account of
such bank, or trust company, such individual or corporate trustee or
such agent. which shall diminisli the assets thereof which are available
for the payment of such depositor claims and which are necessary for
the full payment thereof.
"(c) Any such tax so collected shall be deemed to be erroneously
conecteil, and shall be refunded subject to all provisions and limitations of lavv, so far as applicable, relating to the refunding of taxes, but
tax so abated or refurded after the date of the enactment of the Revenue Act. of 1988 shaD be reassessed whenever it shaD appear that payment of the tax will not diminish the assets as aforesaid. The runniug
of the statute of limitations on the making of assessment and conection
shall be suspended during, and for ninety days beyond, the period
for which, pursuant to this section, assessment or collection may not be
made, and a tax which has been abated may be reassessed and coDected
during the time within which, had there been no abatement, collection
might have been made.
"(d) This section shaD not apply to any tax imposed by the Homal
Security Act.

"

[$ 818.
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—
—

The amendment of section 22, made
ARTrcLR 1. Effective dete of amendment.
by section 818 of the Revenue Act of 1938, is eifective on ofay 28, 1938, the date
of enactment of the Revenue Act of 1938.
ART. 2. Banlcs end trust companies ooi!ercd. Section 22 (as ameuded) of the
Act of iiarch 1, 1879, applies to any national haul-, or bank or trust company
organized under State law, a substantial portion of the business of which consists of receiving deposits and making loans and discounts, and which has(a) ceased to do business by reason of insolvency or bankruptcy, or
(b) been released or discharged from its liability to its depositors for any
part of their deposit claims, a»d the depositors have accepted in lieu thereof a
lien upon its subsequent earnings or claims against its assets either (1) segregated anil held by it for benefit, of the depositors or (2) transferred by it to an
individual or corporate trustee or agent who holds the assets for the benefit of
the depositors.

—As

used in these regulations:
indicated by the context, means
section 22 of the Act of March 1, 1879, as amended by section 818 of the
Revenue Act of 1938.
(i!) The term "bank, unless otherwise indicated by the context, means
any national bank, or bank or tryst company organized under State law,
within the scope of the section. See article 2.
(c) The term "effective date" means May 28, 1938,
(d) The term "Commissioner" means the Commissioner of Internal
Revenue.
(e) The term "collector" means collector of internal revenue.
The section prior to amendment
was
ART. 4. Scope of section generally.
intended to assist depositors of a bank which had ceased to do business by
of
collection
re'ason of insolvency to recover their deposits, by prohibitiug
taxes of the baiik which would diminish the assets necessary for payment of its
depositors.
By the amendinent like assistance is given to depositors of banks
which are in financia diificulties but which, in certain conditions, continue in
business.
In order that the section shall operate in a ease where the bank continues
business it is necessary that the depositors shall agrcc to accept, in lieu of all
or a part of their deposit claiuis as such, claims agaiust segregated assets, or a
lien upon subsequent earnings of the bank, or both. When such an agreement
exists no tax diminishing such assets or earnings, or both, otherwise available
and necessary for payment of depositors, may be collected therefrom.
If, under
such s.n agreement, the depositors have the right also to look to the unsegregated assets of the bank for recovery, in whole or part, the unsegregated assets
are likewise, to the extent of the depositors' claims, unavailable for tsx colART.

3. Deftriitioris.

hereinafter

(a) The term "section, " unless

othervvise

"

—

lection.
To illustrate the working of the section, azsume that depositors agree to
forego 30 pcr cent of their deposit claims, that as to 48 per cent they will look
to segregated assets and 60 per cent of the earnings from bank operations, and
that as to the remaining 28 per cent of the deposit claims the bank remains
liable. The segregated assets and 00 per cent of the' earuings from bank
operations are immune from tax collection until . the. total realizations from
such source are sufficient to meet the perceutage of the depositors' claims payable from that source. When the realizatiou from such source is sufiicient to
satisf'y the percentage
of the depositors' claims chargeable thereto, any
balance of the segregated assets, and the stated percentage of bunk earnings,
will be available for tax collection. The unsegregated assets and the other 40
per cent of bank earnings will be available for tax collection to the extent that
collection therefrom will not diminish the amount necessary for payment of outstanding depositors' claims other than those allocated to the segregated assets.
See article 11.
I&or the purposes of the section, depositors' claims include bona fide interest,
either on the deposits as such, or on the claims accepted iu lieu of deposits
as sllch.
The section is not intended for the relief of banl-s as such, and does not
prevent collection of tax from assets not necessary, or not availal!Ic, for payThe section is not for the relief of creditors other than
ment of depositors.
depositors, although it may incidentally operate for their beuefit. 'Sce article 11.
a8sets. In a case involving segregated
ART. fi. Scgrcgatcd or transferred
or transferred assets, it is not necessary, for application of the sectiou, that

—

the assets shall technically constitute a trust fund
It is suKcient that segregatexi a.sects be definitely separated from other assets of the bank and that
transferred assets be definitely separated both from other assets of the bank and
from other assets held or owned by the trustee or agent to whom assets of the
bank have been transferred; that the bank be wholly or partially released
from liability for repayment of deposits made with it as such; and that the
depositors have claims against the separated assets. Any excess of separated
assets over the amount necessary for payment of such depositors will be available for tax collectiou.
Vvhere the segre ated assets s.re transferred to a separate corporate trustee
or corporate agent the assets are within the protection of the section no
rnatter by whom the stock of such corporation is held.
Ho~ever, property of a separate corporation not couveyed by the bank pursuant to an insolvency agreement v ith depositors, is not within the immunity of
the section, even though the corporation's stock is ovned by the baxxk. Tax
due from a separate corporation to which assets of an insolvent bank are
conveyed is collectible, even though such tax be due to the property so conveyed, except in so far as tax collection will diminish assets conveyed by the
bank for benefit of depositors or the earniugs from such assets to which the
depositors are entitled, and which are necessary for payment of the depositors'
claims. Other assets and earnings of a separate corporation are available for
collection of the taxes of such corporation even though the assets and earnings
of such corporation if received by the bank would be available ior satisfaction
of claims of the bank's depositors arid Such claims can not otherwise be paid.
ART. 6. Unsegregated
assets. (a) Depositors' claims against assets. Claims
of depositors, to the extent that they are to be sstisiied out of segregated assets,
will uot be considered in determining the av'ailability of unsegregated assets for
tax collection. If depositors have agreed to accept payment out of segregated
assets only, collection of tax from unsegregated assets will uot dimiuish the
assets available'and necessary for payment 'Of the depositors' claims. Thus, it
may be possible to collect taxes from the uusegx'cgated assets of a bank although
the segregated assets are immune under the section.
If the unsegregated assets of the bank remain subject to auy portion of the
depositors' claims, such unsegregated assets vill be within the immunity of
the section only to the extent necessary to satisfy the claims to which such
assets are subject. Taxes vill still be collectible from the unsegregated assets
to the extent of the amount by which the total value of such assets exceeds the
liability to depositors to be satisfied therefrom.
(h) Depositors' claims against earniings. Even though under a bona fide
agreement a bank has been released from depositors' claixns as to unsegregated
assets, if all or a portion of its earnings are subject to depositors' claims, all
assets the earnings from which, in whole or part, are charged with the payment
of depositox's' claLns, will be immuue from'tax collection. But see article 7.
Asr. 7. Income. (a) Ax'ailabiliig for tax collection. Iucome, whether from
segregated or ~xnsegregated assets, which is fiecessary for, applicable to, aud
actually used for, payment of depositors' claiins, is within the immunity of the
section. If only a portion or percentage of ircome froxn segregated or unsegregated assets is available ard necessary for payment of depositors' claims, the
remainirg income is availab'e for tax collection.
Tbe fact that earnixxgs may be wholly or partly unavail(O) Ta* liability.
able under the section for collection of taxes docs uot exempt the iucome, or
any part thereof, from tax liability.
The section affects collectibility only, and
is uot concerned with taxability. Accordingly, the tax cu income of a given
year shall ordinarily be determiucd, even though, urder the section, assessmeut
aud ccllection must be postponed.
The tax shall be determined with respect to
the entire taxable income and not merely with respect to the portion of the
earniugs out of v;hich tax may be collected.
(c) Ezaxnplex An agreement between a bank subject to tax under section
14(d) of the I&evenue Act of 1968 and its depositors provides (a) that certain
assets are to be segregated for the benefit of the depositors who have waived a
percentage of their deposits; (5) that 60 per cent of the bank's earnings shall
be paid to the depositors until the portion of their claims not waived has been
paid; and (c) . that the unsegregated capital assets shall not be subject to
depositors' claims. The special class net income of the bank for the calendar
year 1988 is $10,000, and that amount also constitutes its earnings for that
year. The bank has an outstanding tax liability for prior years of $7,000.
The income tax liability of the bank for 1938 is
per cent of $10,000, or'

—

—

—

—

—

—
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$1,650, making a total outstanding tax liability of $8, 650. The portion of the
earnings of the bank I' or 1988 available for tax collection after provision for
depositors is $4,000 ($10,000 less 60 per cent, or $o, 000). Of the total outstanding tax liability of $8,650, $4, 000 may be assessed and collected immediately,
leaving $4, 650 to be collected from the 40 per cent of future annual earnings
not covered by the agreement, from any excess of the segregated s.ssets over
the amount due depositors therefrom, and. from unsegregated assets to the
extent that collection of tax therefrom will not reduce the earnings to which
See article 6(t&).
depositors are entitled under the agreement.
An assessment or collection, whether made
ART. 8. Abatement and, refund.
before or after the amendment, contrary to the section when made, is subject
to abatement or refund within the applicable statutory period of limitations.
is eoually allo~able whether
An abatement or refund after the amendment
assessment or collection was erroneous because collection would diminish assets
necessary for payment of depositors, or because the same tax had been properly
abated or refunded on or before the etfective date oi' the amendment, and
reassessed or collected after such date. See article 12. However, in the
absence of prior abatement or refund on or before the date of the amendment, a
claim for abatement or refund will not be allowed if, at the time of examination
of the claim, collection would not diminish the assets necessary for payment of
If there was a prior proper abs. tement or refund on or before the
depositors.
effective date of the amendment, a claim for abatement or refund of the same
tax reassessed or re-collected after the effective date of the amendment may be
allowed even though the assets are sufficient to meet claims of depositors.
A tax assessed prior to the effective date of the amendment and in accordance
with the section as it then existed is subject to abatement where assessment,
had it been made after the effective date of the amendment, would have been
contrary to the amended section. However, tax properly collected in accordance with the section prior to amendment, may not be refunded thereafter even
though collection after the effective date of the amendment would have been
contrary to the amended section.
Any abatement or refund is subject to existing statutory periods of limitation, which periods are not suspended or extended by the amended section.
ARs'. 9. Z&stawtshment
The mero showing of insolvency, or that
of Anrnunity.
depositors have claims against segregated or other assets or earnings will not
of itself secure immunity from tax collection. It must be aifirmatively established
to the satisfaciion of the Commissioner that collection of tax will diminish the
assets necessary for payment oi' depositors' claims. See also article 10.
Any claim of immunity under the section shall be supported by a statement,
under oath or affirmation, which shall show (a) the total of depositors' claims
outstanding, and (b) separately and in detail, the amount of each of the following, and the amount of depositors' claims properly chargeable against each—
(1) segregated or transferred assets; (2) unsegregated assets; (8) estimated
future average annual earnings aud profits; (4) amoimt collectible from shareholders; and (5) any other resources available for pavment of depositors' claims.
The detail shall show the full amount of depositors' claims chargeable against
each of the items (1) to (5), inclusive, even thou h part or all of the amount
chargeable a ainst a particular item is also chargeable against some other item
or items. There shall also be filed a copy of any agreement between the bank
and its depositors, and any other agreement bearing on the claim of immunity
under the section,
As long as, pursuant to the section, any
ARr. 10. Procedure during immunity.
tax remains unpaid, the bank shall file with each income tax return a. statement
as required by article 9, in duplicate, and shall also file such additional stateWhether or not such additional
ments as the Commissioner may require.
statements shall be required, and the frequency thereof, will depend on the
circumstances. including the financial status and apparent prospects of the
bank, and the time which is available for assessment and collection after the
bank becomes financially able to pay taxes without diminishing the assets necessary for pa yment of depositors' claims.
Immunity mider the section is terminated
ART. 11. Termination
of innnunitp.
whenever, within the statutory period of limitations as extended by the section,
the tax can be collected without diminishing the assets necessary for payment
of depositors' claims, including claims of new depositors secured duriug the
period of immunity from tax colle& tion. I&'or the immunity tn end, thc assets
must bc suffii ient to cover any remaining balance still due nader the agreement
aiid any outstanding additional deposits made by the same or other depositors

—

—

—

—
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subsequent to the agreement.
In other words, the bar of the section, when once
in force, is termiuated only as, and to the extent that, collection may be made
diminishing
available
without
assets
for satisfaction of all outstanding depositors'
claims, regardless of when their deposits were made.
While the immunity from tax collection is for protection of depos1tors only,
in some cases the immunity will not end until the assets are sufiicient to cover
This situation will exist where uudet
1ndebtedness of creditors generally.
applicable law the claims of general creditors are on a parity with those of
depositors, so that to pay depositors in full it is necessary to pay all creditors
in fulL
In determining the sufficiency of the assets to satisfy the depositors' claims,
shareholders'
liabilitv to the extent collectible shall be treated as available
assets. See article 9. Deposit insurance pays. ble to depositors shall not be
treated as an asset of the bank and shall be disregarded in determining the
sufficiency of the assets to meet the claims of depositors.
Aar. 12. Collection of tax after termination of immunity.
(a) Genera/. If
assets in excess of those necessary for payment of outstanding deposits become
shall
such
excess
assets
be
toward
satisfaction
available,
applied
of accumulated
outstanding taxes, collectible under the section, and not barred by the statute
Where
sufiicient
limitations.
But
article
5.
assets
are
see
available, statutory
of
interest shall be collected with the tax. Generally, unless the interests of the
United States will be jeopardized thereby, it will be sutficient ii the amount
available for payment of collectible taxes without diminishing assets necessary
for payment of depositors, is determined and paid by the taxpayer each time a
Federal income tax return is filed. However, assessments 'and collections may
be made at such other times as the collector or Commissioner shall find appropriate and necessary to protect the interests of the United States.
The section does
(b) Taa due before the effective date of tke amendment.
not permit assessment or reassessment or collection of tax properly abated or
refunded pursuant to the section on or before May 28, 1938. Tax due on or
before that date, and not so abated or refunded, and still outstanding on the
said date, is within the provisions of the amended section and collectibility is
determinable in 'accordance with the amended section the same as in the case
of tax due after such date. Accordingly, a tax due prior to the effective date
of the amendment and then collectible under the section may not be assessed or
collected thereafter if such assessment or collect1on would be contrary to the
See article S.
section as amended.
If the statutory period for assessment or collection hud expired before
etfective date of amendment, the section does not revive it. Accordingly, in
such situation the tax is not collectible under the amended section, regardless
of the bank's financial condition.
Anr. 13. Social security taxes. These regulations do not relate to social
security taxes, since the immunity granted by the amended section does not
apply to taxes imposed by the Social Security' Act.
Aar. 14. Authority for regulations.
These regulations are issued under authority of section 3447, Revised Statutes of the United States.

—

—

—

—
—

O~ T.

Commissioner

Approved January 16, 1989.
JoHN W. HANEs,
Acting Secretary of the Treasury.
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SECTION 901. DEFINITIONS.

5: Limited partnership
ARTlcLE 901—

as corporation.

REVENUE ACX OP 1989.

Amendment

of Regulations

T. D. 4894, page 79.)

101, articles 901-5 and 901-6. (See
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II.

1936&~
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SUBTIYLE B. GENERAL PROVISIONS.
PART

COMPUTATION
II.—

OF NET INCOME.
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SECTION 22(a). GROSS INCOME: GENERAL
DEFINITION.
ARTIOLE

22(a) —1: AVhat included in gross income.

1989—3—9674
T. D. 4879

INCOME TAX.

Article 22(a) —1 of Regulatious 94 and 86, relating to items to be
in gross income, amended.

included

TREASURY' DEPARTMENT)

I

OFFICE OI COMMISSIONER OF NTERNAL REVENIJE)

W'ashington, D. C.
Others
Concerned:
Pevenue
an~
Interna/
Collectors
To
of
The first sentence of the second paragraph of article 22(a) —1 of
Regulations 94 and of article 22(a) —1 of Regulations 86 reading as
follows:

If property is transferred by a corporation to a shareholder, or by an employer
to an employee, for an amount substantially less than its fair market value, such
shareholder of the corporation or such employee shall include in gross income
the difference between the amount paid for the property and the amount of its
fa.ir market value.

—

is amended to read as follows:
If property is transferred by a corporation to a shareholder,

or by an employer to an employee, for an amount substantially less than its fair market
value, regardless of whether the transfer is in the guise of a sale or exchange,
such sliar&holder or employee shall include in gross income the difference
between the amount paid for the property and the amount of its fair market
value io the extent that such difference is in the nature of (1) compensation for
services rendered or to be rendered or (2) a distribution of earnings or profits
taxable as a dividend, as the case may be,
The second sentence of the second paragraph of' article 22(a) —1 of

Regulations

86 reading as follows;

In computing the gain or loss from the subsequent sale of such property its
cost shall bc deemed to be its fair marl-et value at the dat. e of acquisition by
the shareholder or the employee.
is amended to read as follows:
In computing the gain or loss from the subsequent sale of such property its
basis shall be the amount paid for the property, increased by the amount of
such difference included in gross income.

—

$

22(a), Art. 22(a) —2.]

a6O

This Treasury decision is prescribed pursuant to the provisions
section 62 of the revenue Acts of 1986 and 1984.
MILTON

Acf''ng C'ortnnisst'oner

Approved

E.

of

CARTER,

of Internal revenue.

January 4, 1989.

JOIIN W. HANEs,

Acttn(J 8ecretary of the Treosn~.
(Filed with tbe Division of tbe Federal Register January 6, 1989, 12.17 p. m. )

ARTIcLE

22(a) —2: Compensation

for personal services.

REVENUE ACT OF 1936.

Taxability of compensation received by Federal ofFicers and employees and o6icers and employees of States or political subdivisions
thereof. (See Mim. 4916, page 71.)

ARTIULE

22(a) —2: Compensation

1989—28-9868
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GBoss INcoME

ACTS OF 1932 AND
COURT.

—CorsPENsATIoN

CONSTITUTIONALITY

OF JUDGEs
OF STATUTE.

—

1936 DECISION OF SUPREME

oE UNITED STATEs CUUETs-

The provision of section 22 of the Revenue Act of 1%2, reenacted
by section 22(a) of the Revenue Act of 19M, is not unconstitutional
in so far as it includes in "gross income, on the basis of which
taxes are to be paid, the compensation of "judges of courts of the
United States taking offfce after June 6, 1982."

"

SUPREME COURT OP THE UNITED

STATES

george W. 0'7)falley, Indtvtduolly and as CORector of Internal Revenue, appellant, v. Joseph W. Woodrough and Ella B. Woodrough.
[59 S. Ct. , 888.]
On appeal from the District Court of the United

States for the District oi' Nebraska,

[hlay 22, 1%9.]
OPINION.

Justice FRANEFUPTEE delivered the opinion of. the Court.
The case is bere under section 2 of the Act of August 28, 1%7 (50 Stat, 751),
as a direct appeal from a judgment of a district court whose "decision was
against tbe constitutions. lity" of s.n Act of. Congress. The suit below, an action
at law to recover a tax on income claimed to have been illegally exacted, was
d' posed of upon the pleadings and turned on tbe single question now before us,
to wit: Is the provision of section 22 of the Revenue Act of 1%2 (47 Stat. , 169,
178), reenacted by section 22(a) of the Revenue Act of 1%6 (49
Stat. , 1648,
1657), constitutional in so far as it included in the "gross income, " on the basis
of. which taxes v'ere to be paid, the compensation of "judges of courts of the
United States taking office after June 6, 1982."
AIr.
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That this is the sole issue will emerge from a simple statement of the fact.
and of the governing legislation. Joseph W. Woodrough was appointed a United
States circuit judge on April 12, 1M8, and qualified as such on May 1, 1983.
of Judge Woodrough
I'&&r the calendar year of 1986 a joint income tax return
and his wife disclosed his judicial salary ot' $12,500, but claimed it to be constitutionally immune from taxation. Since it was not included in "gross income" no tax was payable. Subsequently a deficiency of $631.60 was assessed
on the basis of that item, which, with interest, was paid under protest. Claim
for refund havi»g been rejected, the present suit was brought, and judgment went
against the collector. The assessment of the present tax was technically under
the Act of 1936, but that Act merely carried forward the provisions of the Act
of. judges of courts of the United
of 1M2, for the inclusion of compensation
States, taking office after Junc 6, 1932," which had been similarly incorporated
in the Revenue Act of 19 4 (48 Stat. , 680, 686—687). Therefore, the power of
Congress to include Judge Woodrough's salary as a circifft judge in his "gross
income" must be judged on the basis of the validity of section 22 of the Revenue
Act of 1982, and not as though that power had been originally asserted by the
Revenue Act of 1036. For ii was the Act of June 6, 1%2, that gave notice to all
judges thereafter to be appoint. ed, of the new congressional policy to include
the judicial salaries of such judges in the assessment of income taxes. The
fact that Judge Woodrough before he became a circuit judge and prior to June 6,
1032, had been a district judge is wholly irrelevant to the matter in issue. The
two ojfices have different statutory origins, are filled by separate nominations and
confirmatio»s, and enjoy different emoluments.
A new appointee to a circuit
court of appeals occupies a new office no less when he is taken from the district
bench than when he is drawn from the bar.
By means of section 22 of the Revenue Act of 1982, Congress sought to avoid,
at least in part, the consequences of Euans v. Gore (253 U. S., 245 [T. D. 8087, C. B.
That case, decided on June 1, 19$), ruled for the first time that
8, 93 (1920)
a provision requiring the compensation received by the judg, es of the United
States to be included in the "gross income" from which the net income is to be
computed, ;&lthough merely part of a taxing measure of general, nondiscriminatory
application to all earners of incomes, is contrary to Article III, section 1, of the
Constii»tion which provides that the "Compensation" of the "Judges" "shall
not be diminished during their Continuance in Office. " (See also the separate
opinion of l)lr. Justice Field in Pollock v. Farmers' Lottrt sf Trttst Co. , 157 U. S., 429,
580, 604 et seq. ) To be sure, in a letter to Secretary Chase, Chief Justice Taney
expressed similar views, ' In doing so, he merely gave his extra-judicial opinion,
asserti»g at the s" me time th&xt the questiou could not be adjudicated. ' Chief
Justice Taney's vigorous views were shared by Attorney General Hoar. ' Thereafter, both the Treasury Dep»rtment ' and Congress ' acted upon this construction
IIowever, the meaning which Evans v. Gore imputed to the
of ihe Constitution.
history which explains Article III, section 1, was contrary to the way in which
it was read by other English-speaking courts. ' The decision met wide and steadily
growing disfavor from legal scholarship and professional opinion. ' Evans v. Gore

]).

&
The letter was written on February 16, 1863, aud +ill be found in 157 IJ. S., 701.
I should uot have troubled you with this letter if there was any mode by
which ihc nucstinu could be decided in a judicial proceeding.
hut all of the judges of the
courts of the United States have an interest in the &lunation, aud could uot therefore with
propria(y uudcrtalte to J&ear aud decide it.
(157
U. S., at 702. )
s lg Op, A, G. , 101; but sce the opinion of Attorney General Palmer
(31 Op. A. G. , 475).
4 Sec &hir, Justice Field, concurring,
in PolLock v. Fare&ers' Lear& k Trust Co. (157 U, S.,

"

420, 588 606 —607).
' Sce 0'aa»e v. Ur&(ted States (26 Ct. Cl. ,

806) .

' See

274); Act of July

28, 1892 (ch, 311, 27 Stat. ,

judgments in Cooper v. Commissioner of Income Taz (4 Comm. L. R. , 1304), construiug section 17 of the ()ueeuslaud Constitution Act of 1867 which prohibited "any reduction or diminution of the salary of a judge during his term of otfice" l also, Jadt&es v.
Attar»eg-Gc»e&el, fo&' Saskatc)&e&oa&t [1937] (2 D. L. R., 209), coustruiug section 96 of the
British North America Act, 1867, that "The salaries e s " of the judges
lmll be fixed aud provided by the Parliament of Canada" iu connection with the Income
ax Art, 193", of Saskatchewan.
s Scc Clark, Further
Limitations Upon Federal Income Taxation (80 Yale L. J., 75);
onviu, Constitutional Law iu 1910—
1920 (15 Am. Pol. Sci. Rev. , 635, 641—644); Fellman,
imlnutinn of Judicial Salaries (24
Iowa L. Rev. , 89); Lowndes, Taxing Iucou&e of Fcd(
ral Judiciary (19 Va. L. Rcv. , 153); Powell, Coustitutioual Law in 1919—1920 (19 Mich,
. Rnv. , 117-118) l Powell, The Sixteenth Amendment and Income from State Securities
National Inco&ue 'I'ax Magazine ( July, 1923), 5—6; 20 Col. L. Rev. 794; 43 Ha. rv. L. Itev. ,
18; 20 Ill. L. Rev. 378; 45 I Q, Rev. , 291; 7 Va L Rev. , 69: 3 tJ. of Chb L. Rcv. , 141).

.

.
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22(b). ]

itself was rejectccl by most of the courts before whom the matter came after that
'

d eels ion.

Having regard to these circumstances, the question immediately before us is
whether Congress exceeded its cons(. itutional power in providing that United
States judges appointed after the Xevenue Act of 1932 shall not enjoy immunity
from the iucidences of taxation to which everyone else within the defined classes
of income is subjected. Thereby, of course, Congress has couuuitted itself to
tax laid generally on net income is not,
ihe position that a nondiscriminatory
when applied to the income of a. Federal judge, a diminution of his sais. ry within
To suggest that it
the prohibition of Article III, section 1 of the Constitution.
makes inroads upon the independence of judges who took office after Congress
had thus cha. rgecl them with the common duties of citizenship, by making them
bear their aliquot sharc of the cost of maintaining the Government, is to trivialize
on which the framers based the safeguards of
the great historic experience
Article III, sectio~ 1." To subject them to a geueral tax is merely to recognize
(hat judges are also citizens, and that their particular function in government
does uot generate an immunity from sharing with their fellow citizens the material burden of the Government whose Constitution and laws they are charged
with admiuistcriug.
After this case came here, Congress, by section 3 of the Fublic Salarv Tax Act
of 1989, amended section 22(a) so as to make it applicable to "judges of courts
of the United States who took office on or before June 6, IL32."«That section,
hovvever, is uot now before us. But to the extent that what the Court now says is
inconsistent with what was said in ill(los v. Graham (268 U. S., 501), the latter
can not survive.
Jud~nent reversed.
Mr. Justice McRsxxoLns did not hear the argument in this cause and took no
part in its consideration or decision.
[i\Ir. Justice Brrrr, m dissents in an opinion adhering to the theory that the
impositiou of an incolre tax on compensation of judges of constitutional courts is
violative of the prohibition contained in Article III, section 1 of the Constitution,
against dilninishing such compensation during their continuance in once. ]

—

SECTION 22(b). GROSS INCOiQK: EXCLUSIONS
FROI(I GROSS INCOME.

1989-8-9675

REVENUE ACT OF 1936.

I. T. 8248

Itental received by A, a minister of the gospel, who leased the
hou-e furnished to him by the M Church and used the rental therefrom to pay for an apartment occupied by him, is exempt from
Fcdera! income tax.

Advice is requested whether A, a minister of the gospel, is taxable
on the money he received in 1987 from renting the house furnished
to him by the M Church of which he is the minister, which money
he used to pay for an apartment occupied by him.
It is stated that the church of wh!ch A. is the minister owns the
house which it furnishes for the use of its minister.
Since A was
s The cases, pro and con, are collected in the recent dissenting
opinion by Chief Judge
Bond of the Court of Appeals of xiaryiand in Gordy v. Dennis (5 A. (2d), 69, 32). Particular attention should be called to the decision of the Supreme Court of South Africa
(Ifrause v. Comniissloner for Inland Revenue [1929], So. Afr. R. (A. D. ), 236), construing
section 100 of the South Africa Act, which had taken over the identical clause from
Article III, section 1, of our Constitution.
' The provisions regarding security of salary came from the Act of Settlement of 1700
(12 snd 13 lyiii. III, ch. 2, Section III), and the Act of 1760 (1 Geo, III, ch, 23). See
Holdsworth, The Constitutional Position of the Judges (4S L. Q. Rev. , 25); 2 Hoidsworth,
The History of English Lsw (559—564); 6 id. , 234, 514.
«Pubiic, No. 32, Seventy-sixth Congress, first session, chapter 59. Section 209 of ths
same statute, however, provides that "In the case of the judges of the Supreme Court,
and of the inferior courts of the United States created under Article III of the Constitution, who took ofiice on or before June 6, 1932, the Compensation received as such shag
not be subject to income tax under the Revenue Act of 19FS or any prior Revenue Act. n
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single and did not require a house for his residence, the church approved the leasing thereof by the minister and the renting of an
apartment by him with the money received as rental from the house.
Section 22(b) 6 of the Revenue Act of 1986 provides as follows:

—

(b) Ezclnsions from gross income. The following i(cms shall not be included in gross income and shall be exempt from taxation under this title;
III

(0)

Ministers. —
The

thereof furnished

rental value of a dwelling house and appurtenances
to a minister of the gospel as part of his compensation

It is held that the rental received by A. from the house furnished
to him by the church, which rental he used to pay for an apartment
occupied by him, comes within the above provisions of law and is
exempt from I& ederal income tax.
ARTicrz 22(b) (4) —4: Interest upon United States obligations.
REVri. xuri, ACT Ori 193S.

Exemption of interest (increment in value) on United States savings bonds. (See I. T. 8262, page 96.)

22(b) (4) —5: Treasury bond exemption
in the case of trusts or pari. nersliips.

ARTicnz

1989-15-9784

I. T. 8269

REVENllz ACT OE 1936.

Where a trust owns bonds issued under the Second Liberty Bond
Act, and the interest on such bonds is apportioned between the
trust and the beneficiary, each is en(itled to the exemption provided
under section 7 of. the Second Liberty Bond Act, as amended, with
respect to interest on $5, 0CO principal amount of such bonds.

Advice is requested with respect to the exemption from income tax
of. interest upon United States Treasury bonds issued under the Second Liberty Bond Act in the case of a trust created by the will of A,
the income of wliich is taxable in part to tlie trust and in part to the
bencfiiciary.
By the terms of the trust created under the will of A. , one-half of
the income of the trust is to be paid to B, and the rema~inder of the
income is to be accumulated. , The income of tile trust consists of
interest on municipal bonds Treasury bonds, and bonds issued by
The cIasses of interest income are apportioned
rivate corporations.
etween the trust and the beneficiary, one-half to each. The trust
owns United States Treasury bonds issued under the Second Liberty

Bond Act on which the total interest received amounted in 1987 to
14' dollars. Of this interest, the trustee allotted one-half to the
income to be reported by the trust, and oiie-half to the income to be
Inasniuch as the
reported for the account oi the beneficiary.
ainouiits apportioned to the trust and to the beneficiary represent
interest on such Treasury bonds in excess of $5,000, the question has
arisen whether the trust and tlie beneficiary are each entitled to claim
the exemption in respect of interest on $5,000 of such Treasury bonds
as provided in section 7 of the Second Liberty Bond Act, as amended.
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Section 7 of-the Seconcl Liberty Loan Bond Act, approved September 24, 1917, provides as folio!vs:
That none of the bonds authorized by section 1, nor of the certificates author-

ized by section 5, or by section 6, of this Act, shall bear the circulation privilege.
All such bonds and certificates shall be exempt, both as to principal and interest
from all taxation now or hereafter imposed by the United States, any State,
or any oi the possessions of the United States, or by any local taxing authority,
except (a) estate or inhciitarce taxes, and (b) graduated additional income
taxes, commonly known as surtaxes, and excess profits and war-profits taxes,
now or hereafter imposecl by the United States, upon the income or profits of.
The interest on an
iud!viduals, partnerships,
associations, or corporations.
amount of such bonds and certificates the principal of which does uot exceed
in the a grc ate $5, 000, owned by any individual, partnersliip, association, or
corporation, shall be exempt from the taxes provided for in subdivision (b)
of this section. (40 Stat. , 288. )
Article 22(b) (4) —5 of Regulations 94 provides in part as follows'.

—

Treasiir1t bond eaemption in the ease of trnsts or partnerships.
(a) When
the income of a trust is taxable to beneficiaries, as in the case of a trust the
income of which is to be distributed to the beneficiaries currently, each beneficiary is entitled to exemption as if he owned directly a proportionate part of
the Tress":iry bonds held in trust. When, on the other hand, income is taxable
to the trustee, as in the case of a trust the income of which is accumulated for
the benefit of unborn or unascertained persons, the trust, as the owner of the
bonds held in trust, is entitled to the exemption on account of such ownership.

In view of the provisions of section 7 of the Second Liberty Bond
Act and article 22(b) (4) —5 of Regulations 94, which are quoted
above, it is held that where a trust owns Treasury bonds issued under
authority of the Second Liberty Bond Act, and the interest on such
bonds is apportioned between the trust and the beneficiary, each is
entitled to claim the exemption from income tax, as provided in section 7 of. that Act, in respect of the interest on $5,000 principal
an1ount of such bonds,

—

SECTION 23(a). DEDUCTIONS FROM GROSS
INCOME: EXPENSES.
ARTzczz 23(a) —
1: Business expenses.
REVENUE ACT OF 1996.

Applicability of 6. C. M. 20307 (C. B. 1%8—1, 157) to items other
than prepaid insurance. (See I. T. "251, page 118,)

1:

ARrlcLE 2,'3(a) — Business expellses.
REvENUE AOTS OF 1994 AND 1966.

1939-26-9890

6. C. M. 21108

The ordinary and necessary expenses incurred by A in operating
his farm for the breeding and development of horses and in conducting a racing stable are deductible for Federal income tax purposes since the enterpri-e was c rried on for the purpose and with
reasonable expectation of deriving a profit,

Aclvice is requested relative to the deductibility, for Federal income tax purposes, of the ordinary and necessary. expenses incurred
by the taxpayer in operating a farm and racing stable.
The taxpayer is a man of independ. ent means and resides in the
State of R. He has numerous business interests in that .State. Be
he was engaged in the purchasing, deginning with the year 192

—,
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veloping, and selling of saddle horses and show horses, using rented
quarters for that purpose. Later he acquired an interest in a racing
stable. Horses were purchased and entered in various racing meets
and several purses were won by the horses so entered.
However,
these operations were not profitable and substantial losses were incurred. The taxpayer states that as the result of tlie experience thus
obtained he became convinced that. the best prospects for making
rofits out of sucli a business lay in breeding, developing, and sellg saddle horses and show horses and in breeding, racing, and sellinq thoroughbred horses, and that this could only be done by the acquisition and ownership of sufiicient acreage, buildings, and equipment
to cai~ out a continuous program of breeding and developing and
in establishing a reputation for an outstanding farm and stable. It
was with this in mind that he acquired the land, buildings, and
equipment located in the State of S. From time to time he has acquired additional acreage and added necessary buildings and equipment.
The taxpayer further states that prior to, and at the time of, the
acquisition of the farm he was fully a~are of the fact that it would
require considerable time to develop outstanding blood lines in the
saddle horse. show horse, and thoroughbred divisions of the business;
tliat he was also aware of the fact that the development of a few outstanding horses would result in large earnings and profits; that he acquired the original farm and the additional acreage, buildings, and
eqnipnient as a business venture for the purpose and with the intention of making profits from the operation of tliis business and that
all of his programs and policies during all of the years of 4s operation of the farm ivere determined with that in view.
It has been the policy of the taxpayer at all times to hire. experienced and competent manageis, trainers, assistants, and other farm
help, and from time to time he has changed the personnel in order
that expenses could be reduced and tlie eKciency of operations improved.
B, whom he hired as general farm manager, had been
in the business of horse breeding, training, and showing of horses for
many years and was recognized as one of the outstanding men in
the country in that business. He was employed. at, an annual salary
lus a bomis based upon the financial and business progress of the
arm and especially upon the profit derived from the sale of horses.
It was the understanding that his employment would continue only so
long as the operations of the farm showed a profit or had good prospects of showing a profit. From the outset there was installed, and
there has been continuously maintained, at the farm a complete and
detailed accounting system in charge of a resident accountant.
An
assistant accountant eniployed in the taxpayer's cfiice in the State of
R visits the farm several times each year to audit the books. The accountant's reports are carefully reviewed by the taxpayer and discussed with the accountant and secretary and with the general farm
manager. The taxpayer devotes a great deal of his time and attention to the operations and business affairs of the farm. He consults
with his employees as to operating policies and at all times has insisted on rigid economy of operations, reduction of expenses, and the
necessity of putting the enterprise on a paying basis. All costs and
expenses incident to his trips to the farm and to attend race meetings

&
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are paid by him personally and are not charged as
expenses of operating the farm. None of his ofBce expenses in the
State of R is charged to the operation of the farm. The entire cost
of the operation and maintenance of the taxpayer's residence on the
farm is paid by tbe taxpayer personally and has never been charged
to the operations of the farm, nor is the farm residence used as a
place of social entertainment.
The expenses incurred in the operation of the enterprise materially exceeded the gross income for the years 1980 to 1987, inclusive,
but the prospects of making a profit are now much improved as indicated by results in recent months. The income derived consists principally of' receipts from sales of horses and from racing purses.
There is also some income from sales of cattle, sheep, miscellaneous
live stock, stud fees, etc. The principal expenditures consist of operating expenses, including clepreciation on buildings and equipment.
The taxpayer states that, in his judgment, his failure thus far to
place the farm on a paying ba. sis has been due largely to two factors,
(1) the inability thus far to breed, develop, and continue to maintain several outstanding race horses, and (2) unfavorable economic
conditions. EIe points out that the blood line of his horses has been
constantly improving and the sales have been bringing better prices
and greater revenue. In each of the years since 19M, sales of horses
have resulted in substantial profits. A conservative estimate of the
value of horses on hand on December 31, 1937, shows that such value
far exceeded their cost. It is stated, and the evidence inclicates, that
the farm is now in a position to capitalize on its outstandin«reputation which has been built up over thc years. The trainer of thoroughbred horses for the taxpayer states that the decision upon the question of whether to keep or sell a horse has at all times been made by
reference to whether the sale or keeping of the horse will bring in the
most money. He further states that the same consideration governs
in the matter of which horses to race and which meets to attend.
The fundamental question is whether, uncler the facts presented,
the taxpayer's operation of the enterprise constitutes a, trade or business entitling him to the clecluctions provided by section 28 of the
Pievenue Acts of 1984 and 1936 for expenses, etc. , incurred in carrying
on a trade or business.
Numerous cases have been decided by the courts and by the Board
of Tax Appeals involving the question of whether horse breeding
and racing activities constitute a trade or business. In a few cases
such activities have been held not to constitute a tracle or business.
(Eeginald C. Vanderbi7t v. Commissioner, 5 B. T. A. , 1055, a%rmed
in Deering v. Blair, 23 F. (2d), 975; Harry C. Fisher v. Commissioner, 29 B. T. A. , 1041, alarmed per curiam in J'"usher v. Commissioner, 74 F. (2d), 1014. See also Thaeher v. Lou~e, 288 Fed. , 994,
and Lonise Cheney v. Commissioner, 22 B. T. A. , 672, in which farming operations were held not to constitute a business. ) In other.
cases, which are much more numerous, the decision has been to the
contrary.
(Among such cases are Wi4on v. Eisner, 282 Fed. , 38;
Commissioner V. Widener, 83 F. (2d), 833; Cornnnissioner v. Field,
67 F. (2d), 876; Whitney v. Commissioner, 73 F. (2d), 589; Smith v.
Commissioner, 78 F. (2d), 408; Margaret E. Amory v. Commissioner,
22 B. T. A. , 1398, acquiescence, C. B. K—
2, 8 (1981); J'ames Clark
ancl horse shows

et at. , Executor, v. Commis, sioner, 24 B. T. A. , 1235, acquiescence,
C. B. XI—1, 2 (1932); and Laura '1f. Curti8 v. Commi8sioner, 28
I'. T. A. , 631. acquiescence, C. B. XII—2, 4 (1%8). See also Plant v.
Wash, 280 I&'ed. , 722, in wliich it was held that a farm was conducted

as a business. )
An analysis of' the above-cited cases discloses that the operation
of horse breeding farms and racing stables may constitute a trade
or business; th" t the question of wliether or not such operations constitute a trade or business depends upon whether the activities are
for the purpose or with the intention of making a profit, provided
the expectation of profit is reasonable; that the question of intention is a question to be determined in each case upon the particular
facts presented; that the taxpayer's intention or purpose of mal-ing
a profit, as disclosed by his own testimony and by other evidence,
is sufficient to establish the business character of the enterprise, provided the expectation of profiit is reasonable; and that the fact that
losses are incurred year after year does not necessarily indicate that
the prospect of profit is not reasonable or that the taxpayer's intention is not to make a profit. It is true that in Thacher v. Louie,
supra, lbe court stated that in ascertaining the intention of the taxpayer it could "see no escape from making the crux of the determinaHowever, as pointed out in
tion his receipts and expenditures.
Commie, sioner v. Field, supra, the only evidence submitted in the
Losve case was a statement of the taxpayer's receipts and losses.
In the instant case the taxpayer states that his intention and purpose in operating the farm and racing stable is to make a profit and
that, in his opinion, the prospects for profit are reasonable. The evidence in the case indicates that there is a reasonable prospect that
the operations may be profitable in the near future. The operations
are carried on in a businesslike manner and economy is stressed. The
farm is not used by the taxpayer for entertainmcnt, social activities,
or other nonbusiness purposes. The taxpayer himself devotes a great
deal of time and attention to the operations in an effort to make tliem
successful froin a financia, l standpoint.
In the light of the facts in this case and the cited decisions, it is
the opinion of this office that the taxpayer, in'carrying on the activities in question, is en~aged in carrying on a trade or business. The
case of Reginald C. Vanderbilt, supra, is distinguishable
from the
instant case in that the Board of Tax Appeals did not there have
I!'urthermore
testimony of. thc taxpayer himself as to his intention.
in that c;!se there ivas evidence to indicate that the farm ma's operated
as a place of pleasure, exhibition, and social diversion. Likewise, in
the case of Harry C. Fislier, supra, the Board had no evidence as to
the taxpayer's intention or object, iii carrying on the enterprise. The
case of Louise Cheney, supra, ia distinguisliable
in that tliere the
Board found that there was merely a vain hope that on some remote
day a profit might result.
Since the operation of the farm and racing stable in the present
case constitutes a trade or business, the taxpayer is entitled to deduct
sucli ordinary and necessary exyenses and other items as the statute
permits to be deducted in carrying on a, trade or business.

"

J. P.

VENCHEL,

Chief Cour!eel, Bureau of Internal Revenue.
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6: Compensation

for personal services.

REvENEE ACT OF 193B.

Purchase of life insurance policies for employees.
page 106.)

(See. I,

T. 8268,
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SECTION 28(c). DEDUCTIONS FROM GROSS
INCOME: TAXES GENERAI, LY.
1089-1-9661
1: Taxes,
ARTIOLE 28 (c) —
REVENUE ACT OF 193B.

I. T. 8241

A purchaser of real estate in Virginia, in which 8tate real estate
taxes accrue for the entire year on January 1, is not entitled to a
deduction for any taxes a. ssessed for the Qrst calendar vear in which
he owns the property, even though by the terms of the contract of
sale tbe taxes are apportiored between the vendor and verdee as of
the date of sale. Any part of the taxes for the first calendar year
paid by the purchaser should be added to the cost of the property.

A.dvice is requested whether taxes paid in 1987 on real estate situated in the city of R, State of Virginia, purchased during that year
by A, constitute a par~t of the cost of the property or whether such
taxes are an allowable deduction for Federal income tax purposes.
During 1087 the taxpayer purchased certain parcels of real estate
situated in the city of R, Virginia. In accordance with the custom in
that State, taxes for the year were prorated to the date of purchase
and charged to the seller and the purchaser assumed the taxes after
that date. The taxpayer treated the taxes accrued to the date of
purchase as part of the cost of the property and claimed the taxes
paid for the period from the date of purchase to the end of the year
as a deduction in his return for 1087.
Pertinent sections of the law applicable, contained in the tax code
of Virginia, Virginia Code of 1986, Annotated, read as follows:
8zc. 2ol. What real estate to be taaed, ; lien for taxes ". * *. All real es-

—

tate, except such as is exempted by the constitution of Virginia, shall be subject to such annual taxation a.s may be prescribed by law, aml there shall be a
lien on such real estate for the payment of taxes and levies imposed thereon,
hereafter assessed, prior to any other lien or encumbrance tbcrcon,

—

8'.

252. Vihen commissioners of the revenue to conwneace assessnrents.
Kach commissioner of revenue shall commence, annually, on the 1st day of
January, and proceed without delay to ascertain all the real estate in his
county or city, as the case may be, and the person to whom the same is chargeable v;ith taxes on that day. The beginning of the tax year for the assessment
of taxes on real estate shall be January the 1st, and the owner of real estate
on that day shall be assessed for the taxes for the year beginning on that day.

—

8zc, 424. Taa pear. except where otherwise specifi. ally provided, the tax
year shall begin on the 1st day of January of each year and shall end on the
31st day of December of each year and all assessments shall be made as of the
1st day of January of each year.

Under section 207 of the tax
in Virginia may by ordinance
town taxes in equal semiannual
has provided by action of the
each year are due and payable
p ear in equal installments.

code, the council of any city or town
provide for the collection of city or
instaHments.
The city of R, Virginia,
council that the real estate taxes for
on June 80 and December 81 of each

—
[$ 23(e), Art. 23(e) 3.

Under the statutes of Virginia, taxes on real property are assessed
to the owner as of January 1 for the period of the calendar year
beginning on that date. Inasmuch as ownership of the property on
January 1 is the event which determines liability for the taxes
thereon, it is held that Virginia real property taxes accrue, for
Federal income tax purposes, on January 1 of each year.
Under the laws of' Virgin~ia, as a general rule proration of taxes
is not allowed, and wlaen an assessment has been made, the then o~ner
ancl the property become liable for the tax for the whole year.
( )Vanaic7e County v. City of Seaport Eeu:,s, 153 Va. , 789, 151 S. E.,
417.) Lcxccptions to the general rule against proration ex~ist in cases
where the property is acquired. for public purposes and the statute
relieves the taxpajer from the payment of taxes for the portion of
the year after the date of sale. Similarly, taxpayers whose lands
are acquired by the United States are relieved from payment of tax
for the period subsequent to the date of sale. (Sections 277 and 278. )
Since the purchaser of real estate subsequent to January 1 takes
it subject to the lien which attaches on that date, and since real

property is ordinarily conveyed by warranty deed in which the
grantor covenants to convey free from all encumbrances& it becomes
tahe duty of the grantor to discharge the lien for taxes which attached.
on January 1. Although it is the general custom in Virginia to provide for the apportionment of taxes for the year in which the sale
takes place, it is a matter of agreement between grantor and grantee
and does not affect the date as of which liability for property taxes
becomes Axed. In other words, if the grantee, by agreement with
the grantor, chooses to pay part of the tax liability of the grantor,
he merely adds the amount to the cost of his property.
In the instant case, therefore, the taxes paid by the grantee, which
had previously accrued against the grantor, are not deductible, and
such payment must be treated, for Federal income tax purposes, as a
capital expenditure constituting part of the purchase price of the
property.

—

SECTION 23(e). DZDUCTIONS FROM GROSS INCOME:
LOSSES BY INDIVIDUALS.
AltTzcz,

z 23 (e) —8: Loss of useful value.
REVRNUE AVT

19',)9—
22 —9850

os

1 aaa.

6. C. M. 21171

The M Railroad Co. is entitled to deductions, in accordance with
the provisions of article 23(e) —3, Regulations 94, on account of the
discarding of roadway property in connection with two construction
projects regardless of the fact that the projects are paid for by the
State out oi funds allotted in whole or in part by the Federal
G overnlnent.

An opinion is requested relative to the allowance of deductions from
the gross income of the M Railroad Co. for the year 1936 on account
of certain roadway property discarded or retired during tlrat year in
connection with construction projects, the cost of which projects was
borne by the States out of funds allotted in whole or in part by the
Federa, l Government from unemployment relief funds.

&
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The construction

involved tvvo projects. The first consisted of a
under two bridges in order to eliminate a dangerous grade
crossing. The s cond consisted of the installation of Gashing light
signals at six grade crossings to replace ordinary wooden and metal
signs which were discarded. The cost of completing the two projects
v;~as borne entirely by the States from funds allotted in whole or in
part by the Federal Government, the cost of the first project being 85m
dollars and of the second, 5z dollars. The deduction claimed by the
taxpayer, representing the retirement value of the roadway property
removed to make way for the new construction and installation, is
shown as 2x dollars as to the first project and 1z dollars as to the
second, or a total of 8z dollars. The discarded or retired. roadway
property and facilities consisted in general of "lag, plank, fence
guards, crossings, signs, etc. The M Railroad ( o. handles its roadway
accounts by tlie retirement method of accounting rather than by
subway

depreciation.
The question has been raised whether the retirement of the old
roadway property represented an involuntary conversion of property
within the meaning of section 112(f) of the Revenue Act of 1986,
recompense for which was received in excess of the value of the old
If so, no
property through the award covering the new installation.
deduction would be allowable in view of the provisions of section
112(f). If the transaction did not represent an involuntary conversion under section 112(f), the question is presented whether any deduction is allowable for Federal income tax purposes since any loss
which the taxpayer may have sustained by reason of discarding or
retiring tlie property in question appears to have been compensated
for within the ineaning of section 28(f) of the Act (providing for
the deduction of losses sustained by corporations and not compensated
for by insurance or otherwise) by the new and better facilities erected
in its place at the expense of the Federal and State Governments.
Section 112(f) of the Revenue Act of 1986 provides in part as
follows:
If property (as a result of its destruction in
(f) Involuntary *conversions.
"

—

"'
or an exercise of the power of requisition or conwhole or in part
demnation, or the threat or imminence thereof) is compulsorily or involuntarily
converted into property similar or related in service or use to the property so
converted, or into mouey which is forthwith in good faith, uuder regulations
prescribed by the Commissioner with the approval of the Secretary, expended
in the acquisition of other property similar or related in service or use to the
~ * * no gain or loss shall be recognized.
property so converted,

Under the facts of this case, this o%ce is of the opinion that the
discarding or retirement of the old roadway property did not constitute an involuntary conversion witliin the meaning of section 112 (f)
of the Revenue Act of 1986 and article 112If) of Regulations 94.
In connection with the second question raised in the case, it appears
that no part of the award for the new facilities was made by way of
compensation to the taxpayer for the value of the old facilities discarded or retired to make way for the new construction.
It is stated
that the entire amount of the award was made after the roadway
had been cleared of the old property. The mere fact that the cost of
the new facilities was borne by the Federal and State Governments
rather than by the taxpayer does not of itself change the character
of the loss to the taxpayer. To offset any portion of the value of the

4
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new property against the old property discarcled or retired would
require that such portion be subject to a deduction whenever the new
property is discarded or retired. In other words, such portion would
then constitute a capital asset on which losses and/or depreciation
might be taken. Moreover, it would seem that if the award is treated
as having been received in payment for the retirement of the old
property, the excess of the award over such retirement value would
constitute gain or income to the taxpayer a conclusion contrary to
that reached by the Supreme Court of the United States in Edsoards
v. Cuba Railroad Co. (268 U. S., 628; T. D. 3(28, C. B. IV—2, 122
(1925) ). The transaction is also clearly not an exchange of properties
of like kind within the meaning of section 112(b) 1 of the Act.
In view of the foregoing, this of[ice is of the opinion that, for Federal income tax purpo~ses, a loss was sustained by the taxpayer through
discarding or retiring the property in question, which loss ls allowable
in accordance with the provisions of article 23 (e) —8 of Regulations 94,
relating to "loss of useful value" of assets and the permanent discarding thereof.

J. P. WENczrEL,

Chief CounseL, Bureau of Internal

ARTicLE

23(e) —4: Shrinkage in value of stocks.

Revenue.

1939—9-9732

I. T. 3255

REVEXUE XCT Oir 1938.
I. T. . 3"16 (C. B. 3938—2, 152), holding that a stoclrholder of the
M Corporation whose only asset, real estate located in Wisconsin,
was so)d at fore& losure was not entitled to deduct a loss in his return
for 1!)36 on a«cot»it of the worthlessness of such stock based on the
foreclosure judgment because the right of redemption had not expired at the close of the year 1936, relates only to a determination of
worthlessn«» based solely on the foreclo urc and does not preclude
a deduction on account of worthlessness b. sed on other facis.

Advice is requested relative to I. T. 3215 (C. B. 1938—2, 152), which'
involves the deductibility of a loss by a stockholder of the M Corporation o» account of worthlessness of the stock of the corporation where
its only asset, real estate in Wisconsin, was sold under foreclosure
proc pednlgs.
The last paragraph of I, T. 3215 reads as follows:
it is hekl that the stock of the M Corporation did not become worthless
throngh the foreclosure judgment obtained on March —,1936. Under the State
law, thc property was subject to redemption until public sale thereof at least one
vear after the date of the judgment, unless an earlier sale was made pursuant to
stipulation of the parties. Until final sale occurs, whereunder the property is no
lo»ger subject to redetnption by the corporation, it can not bc said that the corporation has lost its only asset (G. C. M. 19367 (C. B. 1937—2, 116)), and the
facts do not indicate that the stock sciu bc scorthtess for other reasons prior
thci cto. (Cf. I. ~T. 1697, C. B. II—1, 96 (1923), and Hirant R. Lloyd v. Comm(ssioncr, 34 B. T. A. , 3()1.) ~ "' * [Italics supplied. ]

I.

It is contended that T. 3215 is authority for the position that, inasmuch as the M Corporation did not lose its only asset, throuoh the foreclosure until the period of redemption expired. the stock of the corporation could not have become worthless in the hands of a stockholder until
expiration of the period of redemption; and that, therefore, no loss is
deductible by a stockholder prior to the expiration of such period.

$

24, Art. 24—7.]

172

In I. T. 1697, cited in the above-quoted paragraph, the following
language occurs:
The fact that the
Company had an equity of redemption until Octo-

I

ber, 1919, was a condition subsequent which would not of itself prevent the stock
from being determined worthless at the time of the foreclosure sale if the other
existing facts at that time showed the stock to be in fact worthless.

It is apparent that I. T. 8215 relates only to a determination of
worthlessness based soZeZtg on the foreclosure judgment on the only asset
(real estate) of the corporation there involvecl where the period of
redemption allowed under State law had not expired; that the ruling in
that case is limited in its a,pplication to the situation involved therein
where the facts did not indicate worthlessness for other reasons; and
that each case of this nature must be decided on the particular facts
involved.

—

SECTION 28(k). DEDUCTIONS FROM GROSS
INCOME: BAD DEBTS.
ART1OEK

28(k) —1: Bad debts.

1989—9-9788

I. T. 8256

REVENUE ACT OF 1936.

I. T. 8172 (C. B. 1988—1, 150), concerning taxability of amounts
recovered on debts deducted by banks in a prior year pursuant to
charge-O8s at the specific direction of Fecleral or State supervisory
ot]icers, is modified, in view of G. C. iM. 20854. (See page 102.)
ARTrcr, E

28(k) —1: Bad debts.
REVENUE ACT OF 1936.

Recoveries of bad debts charged o]f in prior years,
20854, page 102.)

(See G. C. M.

—

SECTION 24. ITEMS NOT DEDUCTIBLE.
ART1cr, E 24—
7: Disallowance

of deductions for

unpaid expenses and interest.

1989—2-9664

I. T. 8242

REVENUE ACTS OF 1936 AND 1937.

Section 24(c) of the Revenue Act of 1936, as added by section
901 of the Revenue Act of 1937, does not prohibit the deduction
by A. as ordinary business expenses of the amounts of accrued
salaries payable for 1937 to his sons for services rendered by them
in that year, where such amounts were credited in 1997 to the sons'
accounts without limitation or restrictiou and were returned by
them as income constructively received for that year.

Advice is requested relative to the application of section 24(c) of
the Revenue Act of 1986, as added by section 801 of the Revenue
Act of 1987, to the case of A, who keeps his books on the accrual basis
and claimed deductions for the year 1987 on account of salaries payable to his two sons in excess of amounts actually paid to them.
During the year 1987, A was the proprietor of an individual business employing his two sons, B and 0, who performed services for
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Art. 24-7.

During that year, A
the compensation accrued by the taxpayer.
accrued on his books as salary expense $8,000 payable to 8 and
The amounts actually~ paid durin~ the yea, r
$8,000 payable to C,
were $1,900 to 8 and $1,800 to C. Each repotted on his mdividual
return for 1987 the entire amount of $8,000 as compensation for that
year. The question is presented whether, since each son reported
the entire amount of $8,000 and pairs the tax thereon, A. should be
allowed a deduction of $6,000 in his return for 1987 as a business
expense even though the entire amount vas not paid during that
The
taxable year or within two and one-half months thereafter.
question arises by reason of the provisions of section 24(c) of the
Revenue Act of 1986, as added by section 801 of' the Revenue A.ct
of 1987, reading as follows:
(c) Unpaid e&spcnses and interest. In computing net income no deduction
shall be allowed in respect of expenses incurred under section 28(a) or

—

under section 28(b)—
not paid within the tax~hie year or within two and one-half months
afi. er the close thereof; and
(2) If, by reason of the method of accounting of the person to whom the
payment is to be nrade, the amount thereof is not, unless paid, includible in
the gross income of such person for the taxable year in which or with which
the taxable year oi' the taxpayer ends; and
(8) If, at the close of the taxable year of the taxpayer or at any time
within two and one-half months thereafter, both the taxpayer and the person
to whom the payment is to be made are persons between whom losses would
be disallowed under section 24(b).
int&. rcst a. ccrued

(1) Ii

The report of the Ways and Means Committee of the House of
Representatives
(report No. 1;&46, dated August 18, 1987) in explanation of the purpose of section 801 of the Revenue Act of 1987
states in part as follows (page 20):
Your committee recommends that section 24 of the Revenue Act of 108B
be amended by adding a new subsection under which it is provided that
where the creditor, by reason of his method of accounting, is not required
to include in his gross income the amount of th, e expenses or the interest until
it is paid, no deduction shall be allowed to the debtor under section 28(a) (for
expenses) or section 28(b) (for interest) for sums not paid by the debtor
during his taxable year or within two and one-half months after the close of
such taxable year. "' ~ s' [Italics supplied, ]

Article 24—
7, Treasury Decision 4791 (C. B. 1988 1, 88), amending
04, provides as follows:
ART. 24 —
7. L)isattowancc oj deductions for unpaid expenses and interest.
The application of section 24(c), as added by the Revenue Act of 1087, may

R&, gulations

be illustrated by the following exausple:
L'xa&nple: A is the holder aud owner of an interest-bearing
note executed by
the M Corporation all of the stock of which is owned by him. A and the M
Corporation make their income returns on the basis of a calendar year but
the M Corporation makes its returns on the a.ccrual basis aud A mal-es his
returns ou the cash receipts aud disbursemeuis basis. The M Corporatioudoes
uot pay any interest on such uote during the calcudar year 1087 or within
two an«l onc-half mouths after the close &hereof, but claims a deduction for the
year 1087 with respect to the interest accruing on the note in that year. A,
basis, docs not include su&h
b&ing &m thc cash receipts and, disbursements
intc«st in his return, for the year tM7. By the appucation of section 24(c),
as a«ldcd by the Itcvcnue Act of 1087, no deduction for such h&terest is allowable in computing th&. net income of the M Corporation for the year 1087.
The provisions of such section 24(c) do not otherwise affect the general rules
goveruing the &llo&vunce of deductions under the accrual basis. II& ure in the
should pay such interest after blarch 16, 1088, no
ev& at the M Corporation
deduction therefor would be allowable iu con&puting its net income for the
y'ear in which the paymeut was made. [Italics supplied. ]
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It will be noted that the report of the Ways and Means Committee
7 (T. D. 4791, supra) indicate
and the example given under article 24 —
that the question of the deductibility of expenses and interest, under
section 24(c) of the Revenue Act of 1986, as added by section. 301 of
the Revenue Act of 1987, depends in part on whether the creditor taxpayer is required to incltide in gross nicome in his return for the same
taxable year the sums for which deduction is taken by the debtor
taxpayer.
2 of Regulations 94, interpreting the provisions of section
Article 42—
42 of the Revenue A.ct of 1986 witl. respect to the question of constructive receipt of income, provides th. at:
Income which is credited to thc account of or set apart for a taxpayer and
which may be drawn upou by him at any time is subject to tax for the year
during which so credited or set apart, although not then actually reduced to
To constitute receipt in such a case the income must be credited
possession.
or set apart to the taxpayer without any substantial limitation or restriction as
to the time or manner of payment or co~dition upon which paymeut is to be
made, and must be made available to him so that it may be drawn at any time,
A book entry, if
and its receipt brought within his own control and disposition.
made, should indicate an absolute transfer from ore account to another.

In view of the intent and purpose of Congress in enacting the
provisions of section 24(c) of the Revenue A.ct of 1986, as added by
section 801 of the Revenue Act of 1%7, it is the opinion of this once
that where it is conclusively shown tliat amounts deducted for accrued
expenses (and interest) by a debtor taxpayer have been credited to
the account of the person to whom such amounts are due under circumstances which would require the reporting of the sums credited
as income constructively received under the provisions of article 42 —2
of Regulations 94i the deduction for such amounts is allowable since
factor (2) of section 24(c), supra, is absent in such a case and there
is no basis for the disallowance of the deduction.
In the instant case the established method of reporting income by
and C is the cash basis and the accrued salary was credited by A. ,
without restriction or limitation, to their accounts in tlie year 1937,
o that it is properly includible in their returns for that year on the
asis of constructive receipt. In this case, factor (2) of section 24(c),
supra, is absent, as a consequence of which a deduction by the payor
in 1%7 f' or the accrued salaries should be allowed.

9

—

SECTION 25. CREDITS OI' INDIVIDUAL
AGAINST NET INCOME.
—
ARTlcLE 25 4: Personal exemption of head of
1%9—2—9665
family.
Cr. C. M. 20921
REVENUE ACT OF 198B.

A, who contributed the greater part of the amount expended in
1936 for the maintenance of the home and the support of the family consisting of his father, mother, two minor brothers, and himself, is not entitled to a personal exemption of $2, 500 as head of
a family nor to a credit for dependents, since he did not have the
"right to exercise family control, " his father's income, though less
thau A's income, was available for family support, and the members of the family can not be said to have been dependent on him
chieQy for support.

[) 2o,

Art. 25-4.

An opinion is requested whether A is entitled to credits under
section 25 of the Revenue Act of 1036 as head of a family ai. d for
depndents, the circumstances beino. as follows:
During the year 1086, A residecl in the same houseliold with his
mother, father, and two brothers, 17 and 15 years of age, respectively.
A's earnings for the year were $2, 800 and i,lie earnings of his father,
the only other member of the family who liad any income during the
year, were $1,900. The total amount expended by A and his father
during the year 1%6 for maintenance of tne home and support of the
entire family was @,600& of wliich A. contributed in excess of $2,000.
The income of A and hi~s father was deposited in a single checking
account and withdrawals from this account were undei A. 's supervision and could be made only over his signature.
The lease for the
house occupied by the family was in the name of A. It is contended
that under these circumstances A should be allowed a personal exemption as head. of a family and credit for dependents.
Section 25(b), Revenue Act of 1036, provides in partCrcdits for hot)i norma) tax and sartor. There shall be allowed for the pur-

—

poses of the normal tax and the surtax the following credits against net income:
(1) Prrsoaal ezemption. In the case of a single person, a personal exemption of $1,000; or in the case of the bead of a family or a married person living
with husband or wife, a personal exemption of $2, ~00.
(2) Credit for dcpendcnts. $400 for each person (other than husband or
wife) dependent upon and receiving his chief support from the taxpayer if such
dependent person is under 1S years of age or is incapable of self-support
because mentally or physically defective.

—
—

Article 25 —4 of Regulations 04, based upon section 25 of the Revenue Act of 1086, provides in part as follows:
A head of a family is an individual who actually supports and maintains in

one household one or more individuals who are closeiy connected wiih him by
blood relationship, relationship by marriage, or by adoption, and whose right to
exercise family control and provide for these dependent individuals is based
upon some moral or legal obligation.

Under the facts presented in the instant case, it does not appear
that the taxpayer had the "right to exercise family control" within
the meaning of the above-quoted provisions of the regulations.
The
facts regarding the ainount which the taxpayer contributed to the
family's maintenance, the leasing of the house in his name, and his
control of the joint checking account, , are not sullicient to rebut the
presumption that the" right, to exercise family control" continued to
remain in the father, whose income was available and used for family support. It was, of course necessary that the taxpayer expend a
certain amount of his income )or living quarters, food, etc. , for himself wherever he resided. Amounts paid by him for such beneiits
are not contributions to the support of dependent members of liis
family. (I. T. 1998, C. B. III—1, 208 (1024).) In view of this fact
and considering the amount of the father's income available for family maintenance in the taxable year, it does not appear that any of
the other members of the family were dependent chieRy upon the taxpayer for support in that year. Contributions to the support of persons who are not dependent chieHy upon him do not entitle the taxpayer to exemption as head of a family. (Hannah D. Stratton v.
Commissioner, 5 B. T. A„1025l Chester F. 3forrou v, Cominissioner,
0 Q. T. A. , 448; Louise E'ingsley v. Commissioner, 11 B. T. A. , 296;

) 25,
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Art. 25 —5.]

Louise C. Ball v. Covnrnk si oner, 16 B. T. A. , 785 j J'oseph B'. Rudiger
v. Covnmissioner, 22 B. T. A, 204. )
It is the opinion of this oflice, therefore, that the taxpayer is not
entitled to the credit of $2, 500 as head of a family nor to a credit for
dependents for the year 1966.

J. P. WENcrrzz, ,

Chief Counsel, Bureau of Internal
ARTICLE 25—
4:

Personal exemption of head of

family.

REVENUE ACT OF 193B.

Revenue.

1989—14—9770

I. T. 3267

Two brothers, A and B, own the house in which they and their
dependent mother live. A, who is absent from home the greater
part of the time, makes the major contribution toward the maintenance of the home and the support of the mother. EEeld, A is
entitled to personal exemption as head of a family and to credit for
one dependent under sections 25(b)1 and 25(b)2 of the Revenue

Act of 1986.

Advice is requested whether A is entitled to the personal exemption
allo~ed the head of a family under section 25 (b) 1 of the Revenue Act
of 1986, and article 25 —4 of Regulations 94, and whether he is also
entitled to a credit for one dependent unde~r section 25(b)2 of that
Act and article 25 —6 of Regulations 94.
A and his brother, B, both single men, own the house in which
they and their mother live. The ta~xpayer, A, is away from the home
a great deal of the time as a traveling salesman. The brother, B,
resides at home all of the time. In the year 1987, the taxpayer, A,
contributed over $1,200 toward the maintenance of the home while
his brother during the same year contributed approximately $600.
His mother, the dependent for whom the exempt, ion and credit are
claimed, is physically incapacitated and has no income.
Inasmuch as during the year 1987 A furnished more than one-half
of the amount required for the maintenance of the home and the support of his dependent mother who resided in the same household
with him he is entitled to classij1cation as the head of a family for
the taxable year 1937 regardless of his frequent absences from burne.
Furthermore, inasmuch as he contributed the chief support of his
mother in 1937, he is also entitled to a credit of $400 for her as a
dependent.
ARTICLE 25—
5:

Personal exemption of married person.
REVENUE ACT OF 1936.

Division of the married person's exemption between husband and
wife where their taxable years are not concurrent.
(See I. T. 8277,
page 109.)
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ART!crx 25—6: Credit for dependents.

[) 2o,

6.
Art. 25—

1989-17-9808

I. T. 8274

RKVJ'Xt R ACT OF 1936.
A, v-ho is required by court order to pav 2r dollars monthly for
alimony and support morey for his divorced wife and his tv-o
children under 18 vears of age living with their mother, is entitled
to a credit for two dependents neith respect to the minor children,
the alimony payments being the onlv means of support of the
divorced wife aud the children, even though uo specific amount is
di 3! orated in the court order for support of the children.
I. T. 2(I96 (C. P, III—2, 163 (1924) ) distinguished.

Advice is requested whether a credit of &800 claimed by' A in his
income tax return for 1987 on account of the support furnished his
two minor children is allowable under the circumstances herein set

forth.

In the vear 1986 the taxpayer and his wife were divorced. The
following is a part of the order issued by the court in connection
with the divorce proceedings:
Ir rs FusrzzKa osnzszn that the defendant, A, be and he hereby is required
to pay to the plaintiff for alimony and support money for the plaintifi' and

the minor children of the parties, the sum of 2z dollars per month; the first
payment to commence as of the 1st day of September, IM6, and to continue in
a like amount monthly until the further order of the court.

During the taxable year 1987, the minor children resided with
their mother. Payments aggregating 24~ dollars were made during
that year by the taxpayer in accordance with the court order; The
taxpayer's former wife had no income other than the payments made
by the taxpayer. It appears that the provisions of the court order
were in eGect for the entire taxable year 1987. It is noted that no
specinc mention was made in the court order as to any amount to be
set aside for the support of the children. The evidence indicates,
however, that in the jurisdiction in question sometimes no mention
is made in the court order as to the amount which represents alimony
to be paid to the wife and the amount which represents money for
the support of the children.
The contention is made that since A, the taxpayer, contributed
the chief support of his minor children he should be allowed the
credit provided for dependents irrespective of the provisions of I. T.
2096 (C. B. III—
2, 168 (1924) ), which reads as follows:
A father who furuishes the chief support of his child is entitled to the credit
for a dependent whether the custody of the child has been awarded to the
mother under the court decree or whether the sunport is furnished as the result

oi' an agreement between husband
and wife not entered into through court
If the court orders the father to pay the wife alimony and no
proceedings.
specific mention is made in the decree as to any amouut to be set aside for the
support of the child, the father is not entitled to the credit for a dependent,
even though the alunony is the only means which the wife has for the support
of herself and child.

The instant case does not fall squarely

within the provisions of
contemplated a case in which the court did
not require that any portion of the payments be used for the support
of the child. Here the court ordered the payment by the taxpayer
of a designated amount each month "for alimo!Iy and support money
for the plaintiff (wife) and the minor cllildren of the parties

I. T. 2096, supra, , which

tj
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27(a), Art. 27(al —1.J

In view of the provisions of the court order& and the
fact that the wife had no other source of income, it is evident that
during the taxable year 1937 the husband furnished the chief support of his two children, both of whom were under 18 years of age.
It is held, therefore, that he is entitled to the credit for two dependents under section 25(b)2 of the Revenue Act of 1936, that is,
a credit of $800.
I. T. 2096, supra, has not been amended or revoked and is to be
followed in any case where the facts are substantially the same as
those set forth in that ruling.

—

SECTION 26. CREDITS OF CORPORA rIONS.
26—2: Credit in connection with contracts
restricting payment of dividends.

ARTTCT. E

REVENUE XCT OE 1936.

Delivery to sinking fund trustee in 1937 of dividend notes received
in 1937 but payable in 1938. (See I. T. 3270, page 179.)

—

SECTION 27(a). CORPORATION CREDIT FOR DIVIDENDS
PAID: DIVIDENDS PAID CREDIT IN GENERAL.
ARTicrE 27 (a) —1: Dividends paid credit in general.
REVENUE ACT OP 1936.

1939—8—9719

I. T. 3253

In determining the amount of dividends paid credit under section
27 of the Revenue Act of 1966, a capital loss which is an Tmallowable deduction and accrued income tax reduce the earnings or
profits available for divide~d distribution within the meaning of
section 115(a) of that Act.

Advice is requested in the case of the M Corporation relative to the
dividends paid credit provided in section 27 of the Revenue Act of
1986 in the computation of surtax on undistributed profits imposed
by section 14 of that Act.
The M Corporation keeps its books of account on the accrual basis.
At. the close of business on December 31, 1986, it had no acclunulated
earnings and for the calendar year 1937 Tts books showed net earnings
or profits of $5,000 after taking into consideration a loss of $5, 000
durmg the year from the sale of' securities. As the corporation, for
Federal income tax purposes, was limited to a capital net loss of $2,000
its net income for such purposes amounted to $8,000. The amount o)
$8,000 was distributed to stockholders during the year. The question
involved is the amount of the dividends paid. credit allowable to the
corpol" a,t lou.
Section 27(a) of the Revenue Act of 1936 provides as follows:
CsEMT Tjv Gzxmax. For the purposes of this title, the
(a) DrvmzNns
dividends

year.

P~

—

paid credit shall be the amount of dividends

paid during the taxable

[$ 27(d), Art. 27(d)-l.
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The term "dividend, " is defined in section 115(a) of the Revenue
Act of 1936 as "any distribution made by a corporation to its shareholders s ~ a (1) out of its earnings or profits accumulated after
February 28, 1913, or (2) out of the earnings or profits of the taxable
year s s Q tt
Section 27 (h) of the Revenue Act of 19M provides as follows:
If any part of a distribution (including stock
(h) Nozr~nLE Dtsrtunmroivs.

—

dividends and stock rights) is not a taxable dividend in the hands of such of the
shareholders as are subject to taxation under this title for the period in which
the distribution is made, no dividends paid credit shall be allowed with respect
to such part.

Article 27 (h) —1 of Regulations 94 provides in part as follows:

—

Nontaxable dt8tribtttArns.
No dividends paid credit shall be allowed with respect to any part of the distribution by a corporation to its shareholders which

is-

(a) not

out of earnings

proQts of the corporation

or proQts of the taxable year or out of earnings
accumulated subsequent to February 28, 1913

or

While the corporation's net income, for Federal income tax purposes, was $8,000, in determining its actual earnings or profits for the
year available for distribution as dividends this amount inust be reduced by $8,000 the amount of the loss not allowable for income tax
purposes. I&'urthermore, a proper reserve for the payment of accrued
income taxes is deductible in the computation of the earnings or profits,
which. in this instance, amounts to $820. Accordingly, the earnings
or profiits available for distribution as dividends amounted to $4, 180
$8,000 less $3,000 and $820). (Cf. G. C. M. 2951, C. B. VII—1, 160
1928).) Since a dividends paid credit is not allowable when the distribution is not paid out of earnings or profits, and since only $4,180
of the $8,000 distribution in 1987 by the M Corporation was so paid,
the corporation is entitled to a dividends paid credit of $4,180 under
section 27 (a) of the Revenue Act of 1936.

—

SECTION 27 (d) . CORPORATION CREDIT FOR DIVIDENDS
PAID: DIVIDENDS IN OBLIGATIONS OF
THE CORPORATION.
27(d) —1: Dividends in obligations
the corporation.
(Also Section 26; Article 26-2. )

ARTICLE

of

1989—15-9785
I. T. 3270

REVENUE ACT OF 1936.

Dividends paid credits are allowable for 1937, under section 27(d)
of the Revenue Act of 1936, to the subsidiaries of the M Company
for the face value of dividend notes issued by such subsidiaries
during that year. Such credits are not allowable to the subsidiaries
under section 27(a)4 of the Revenue Act of 1938 with respect to the
same notes when redeemed in 1938. No dividends paid credit is
allowable under section 27(a)4 of the Revenue Act of 1938 to the
bi Company, itself, for the year 1938 when payments in redemption
of the notes were received by the
Company and paid over to the
sinking fund trustee under a trust indenture covering the issuance of
collateral trust certificates by the M Company.

I

$

27(d), Art. 27((9-1.]
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Advice is requested as to the dividends paid credits allowable to
the M Company and to its subsidiaries with respect to the payment
of dividends by the subsidiaries in the form of notes, which notes
were deliverecl by the M Company to a sinking fund, trustee under
the circumstances herein set forth.
The subsidiaries of the M Company issued in the year 1937 notes
in payment of dividends for that year and dividends paid credits in
the amount of the face value of the notes were taken by the subsidiaries in their income tax returns for the year 1987. Und. er a trust
indenture covering the issuance of collateral trust certificates by the
M Company, the capital stock of the subsidiaries is pledged by the
M Company with a sinking fund trustee and the dividend notes in
uestion were required to be, and were, turned over to the sinking
und trustee, the terms of the indenture providing that all income
from the pledged stock shall be paid into the sinking fund. During
the year 1%8, payments were made to the M Company by the subsidiaries in liquidation of the dividend notes (which were held by
the trustee) and the M Company turned over these payments to the
sinking fund trustee in accordance with the requirements of the trust
instrument.
It is the contention of. the taxpayer that the subsidiaries are entitled
to full dividends paid credits under section 27(a. )4 of the Revenue
Act of 1938 for all payments made by them in liquidation of these
dividend notes since these payments were made in liquidation of an
indebtedness, evidenced by notes, in existence on December 31, 1937,
regardless of the dividends paid credits taken in their returns for 1937.
It is also contended that since the payments in 1%8 by the M Company to the sinking fund trustee of these amounts of money constituted an irrevocable setting aside of funds to retire an indebtedness
of a kind described in section 27Ia)4 of the Revenue Act of 1938,
the M Company is entitled to a dividends paid credit in 1938 for these
payments; or, in the alternative, the, dividends paid credit should be
allowed wlien funds so deposited with the sinking fund trustee are
used to purchase and retire outstanding collateral trust certificates of
the M Company.
Under the provisions of section 27(d) of the Revenue Act of 1936
and also under tlie provisions of section 27(e) of the Revenue Act of
1%8, the subsidiaries, having used in, the year 1%7 the full face value
of these obligations (notes), rather than an amount less than the face
value thereof, as dividends paid credits are precluded from further
dividends paid credits either in the year 1987 or 1938 as a result of
the issuance in 1937 and payment in 1938 of these notes. Section
27(a)4 of the Revenue Act of 1938, relied upon by the taxpayer as
~ivin~ its subsidiaries the right to a further credit in the year 1938
For all payments made by them in that year in liquidation of the
dividend notes issued in 1937, deals with notes in general, while section 27(e) of the Revenue Act of 1938 deals specifically with the
credit to be allowed on payment of obligations issued in payment
of dividends and is, therefore, controlling.
It appears that the dividend notes of the subsidiaries payable to
the M Company were immediately upon their recei. pt by the M Company turned over to the trustee under the terms of the collateral trust
indenture to be applied to an obligation or indebtedness of the M
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Company. It is stated that the M Company did not actually receive
credit upon its obligation upon turning over the, notes to the trustee,
and it was only when the notes were paid and the trustee used the
proceeds thereh'om to pay and retire the collateral trust notes That
the M Company received actual credit upon i.he obligation. Regardless of when credit was allowed by the trustee upon the obligation of
the M Company, it is held that the M Company is not entitled to a
dividends paid credit in the year in which the redemp'. ion of the
dividend notes occurred. The amount for which the credit for 1988
is sought was set aside in 1%7 by the M Company to pay or to retire
its indebtedness by its action in indorsing and delivering to the
trustee the dividend notes of the subsidiaries in accordance with the
The notes in question had a
terms of the collateral trust indenture.
fair mar kct value at the time of issuance and delivery to the M Company equal to their face value, and no question is, therefore, involved
of ihe right to an additional dividends paid credit for an amount by
which the obligations are redeemed over their fair market value at the
time of tire dividend payment.

—

SECTIOiN 27(g). CORPORATION CREDIT I'OR DIVIDENDS

PAID: PREFERENTIAL DIVIDENDS.

ArrTrczE

27(g) —1: Preferential distributions.
BKVI".Ar,

E ACT OP 1936.

1%9—8—9676

I. T. 8244

The M Company is not entitled to a dividends-paid credit with
respect to liquidating distribut''ons made in acquiring a part of
its outstanding preference shares at different prices by direct purchases from stockholders and by purchases on the It Stock
Ezr h ange.

Advice is requested as to the amount of dividends-paid credit, if
any, allowable to the M Company under the provisions of sections 14
and 27 of the Revenue Act of 1986 by reason of the distributions in
partial liquidation made by the company in redeeming and canceling
a part of its preference shares during the calendar years 1986 and 1987.
In Novembc-;, 1086, the board of directors of the M Company
adoptc l a resolution o8'cuing to purchase for retirement 10@ shares of
the company's prefererrce stock at the lowest prices obtainable but not
in excess of $ per share. The proposal was to be made by letter to
each holder of preference shares and by aclvertising.
Circulars were
immediately sent to preference stocl&olders requesting tenders for
10m preference shares to be acquired for retirement.
As the result of
tlris request for tenders, 6x shares were purchasecl by the company,
sonic being delivered in 1%6 and some in 1%7. In December, 1986,
the M Company adopted a resolution authorizing the treasurer
to complete the acquisition of the desired 10m shares by purchase
from the shareholders or on the R Stock Exchange so as to obtain the
shares at the lowest possible cost to the company.
During Decenrber,
1086, 4z shares were purchased on the exchange, thus making a total
Under the articles of incorof 10z shares purchased for retirement.
poration, the preference shares thus acquired may not be reissued.

—

) 48,

Art. 48 —2.]
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Section 27(g) of the Revenue Act of 1986 provides that no dividends-paid credit shall be allowed with respect to any distribution
unless the distribution is pro rata, equal in amount, and with no preference to any share of stock as compared with other shares of the
same class. Before a corporation may be entitled to any dividendspaid credit with respect to a distribution, regardless of the medium
in which the distribution is inade, every shareholder of the class of
stock with respect to which the distribution is made must be treated
the same as every other shareholder of that class. The limitation
imposed is unqualified and the existence of a preference is suScient to
prohibit allowance of a dividends-paid credit, regardless of the fact
(1) that such preference is authorized by all the shareholders of the
corporation, or (2) that the part of the distribution received by the
shareholder beneiited by the preference is taxable to him as a dividend. The disallowance of the dividends-paid
credit, where any
preference or inequality in fact exists, extends to the entire amount
of the distribution and not merely to a part of such distribution.
(See
article 27(g) —1, Regulations 94.)
In the instant case, tenders with respect to 6x preference shares
of stock for retirement were accepted and paid for by the M Company,
but it is not shown that these shares were tendered on a pro rata
basis by all the shareholders.
Furthermore, 4z shares which were
necessary to make up the total ot 10m shares to be retired were
purchased on the R Stock Exchange.
In view of the fact that the purchase of preference shares for cancellation and retirement was not on a pro rata basis and that every
shareholder of the class did not receive (in proportion to the number
of shares held by him) his pro rata part of the distribution, it is held
that the M Company is not entitled to a dividends-paid credit for any
portion of the distribution in partial liquidation by reason of the
limitation imposed by section 27(g) of the Act.

—

PART IV. ACCOUNTING

PERIODS AND METHODS OF ACCOUNTING.

—

SECTION 48. PERIOD FOR WHICH DEDUCTIONS AND
CREDITS TAKEN.
ARTrcr. z 48—
2: When charges deductible.
REVENUE ACT OF 193B.

1989—7-9711

I. T. 8252

In the vear 1988, A, who keeps his books of account on the
cash receipts and disbursements
basis, purchased from the M
Company for 5s dollars stock of the 0 Company.
Under his contract with the M Company, A agreed to pay for the stock on or
before July —,1989, when the stock is to be delivered to him.
The stock became worthless in 1987, A having made his only
payment on the stock in that year. Held, the loss sustained by
A is deductible in the year or years in which he makes payments
on account of his contractual obligation.
The M Company is not
entitled to deduct a loss for the year 1987 on account of the
worthlessness of such stock since it holds A's contractual obligation
to pay therefor.

183

[$ 44, Art. 44-5.

Advice is requested with respect to the deductibility, for Federal
income tax purposes, of a loss incurred in connection with certain
stock which A. purchased in 1980 under a contract with the M
Company.
1986, A, whose books of
By written agreement dated July
account are kept on the cash receipts and disbursements basis, purchased from the M Company, whose books of account are kept on
the accrual basis, certain stock of the
Company for an agreed
price of 5z dollars (being the price at which the former company
subsciibed for such stock), Under the terms of the agreement,
the stock is to be paid. for by A. on or before July
1989, and is
to be transferred and delivered to him upon payment of the agreed.
purchase price. In the meanwhile the dividends on such stock are
to be paid to A. In the year 1937 A. paid to the M Company
a dollars on the agreed purchase price and this is the only payment
made by A. EIowever he has definitely obligated himself to pay
the balance of the purchase price of the stock even though the stock
became worthless in November, 1937.
It is held that inasmuch as A maintains books of account on the
cash receipts and disbursements
basis he will be deemed to have
sustained a loss for Federal income tax purposes in the taxable
year or years in which he actually makes payments on the amount
of the agreed purchase price of such stock in an amount not in
excess of such payments.
Ii, is further held that inasmuch as the M Company holds A's contractual obligation to pay to it the sum of 5z dollars for the stock
(bci»g the cost of such stock to the M Company) these particular
shares~ of stock are not worthless in its hands ancl, therefore, it is
not entitled, for Federal income tax purposes, to deduct from its
gross income for the year 1%7 any part of its investment in such
sliares of siock.

—,
0

—,

—

SECTION 44. INSTALLMENT BASIS.
ARTicr. E 44 —5: Gain or loss upon disposition
ment obligations.

of install-

REVENUE ACT OE 1936.

Amendment

of Regulations

page 78.)

94, article 44 —5.

ARTicnE 44 —5: Gain or loss upon disposition

of installment

obligations.

(See T. D. 4899,
1939-26—9891

I. T. 8293

REVENUE ACT OF 1936.

%'here a taxpayer in 1997 transmitted by gift to his wife a
one-half interest in his business, including unrealized profit on
installment accounts receivable, and the other one-half to a partnership then formed by him and his wife, gain or loss resulted to him
upon both dispositions.
Although the partnership has elected to report its income from
sales on the installment basis, it is not required to include in its
income for 1937 or subsequent years collections received by it on
account of sales or other dispositions made by the taxpayer as an
individuah

5.
I(44, Art. 44 —
A. dvice is requested rela, tive to certain transactions in connection
with tile income tax return of A. for the year 1987 involving section
44 (c) and (d) of the Revenue Act of 1986.
A operated a retail s(.ore and reported income from his sales on the
installnient basis until February 28, 1937, at which time he had installment accounts receivable containing unrealized profit of a dollars.
On March 1, 1937, he gave to his wife, 8, a one-half interest in the entire assets of his business, including such installment accounts receivable. He and his wife then entered into a partnership agreement and
continued to operate the business. The partnership adopted a fiscal
taxable year ended September 80, 1987, and in its return therefor
reported income from sales on the installment basis. A filed. his
return f' or thc taxable year 1987 on tlie calendar year basis.
The questions presented are (1) whether, under section 44(d) of
the Revenue Act of 1986& there was a disposition of the one-half of
the installment obligations transferred to the wife which resulted in
gain or loss to the husband, and whether the turning over of the
remaining one-half of the husband's installment obligations to the
partnership constituted a disposition which would give rise to gain
or loss at the moment of the forming of the partnership with the
wife; and (2) whether, under section 44(c) of that Act, the partnership is required to report the installment profit included in later
collections with respect to sales in periods prior to the disposition,
due to the fact that it is reporting on the installment basis.
Section 44(c) of the Revenue Act of 1936 provides:
basis. If a taxpayer entitled to the
Change from accrual to installment

—

benetlts of subsection (a) elects for any taxable year to report his net income
on the installment basis, then in computing his income for the year of change
or any subsequent year, amounts actually received during any such year on
account of sales or other dispositions of property made in any prior year
shall not be excluded.

Section 44(d) of the Act provides in part:

—

gain or loss upon disposition of installment obligations. If an installment
obligation is satisf. ed at other than its face value or distributed, transmitted,
soM, or otlierwise disposed of, gain or loss shall result to the extent of the
difference between the basis of the obligation and (I) in the case of satisfaction
at other than face value or a sale or exchange the amount realized, or (2) in
ease of a distribution, transmission, or disposition otherwise than by sale or
exchange the fair market value of the obligation at the time of such dis-

—

—

Any gain or loss so resulting shall be
tribution, transmission, or disposition.
considered as resulting from the 'sale or exchange of the property in respect
of which the installment obl gation was received. The basis of the obligation
shall be the excess of the face value of the obligation over an amount equal
to the income wliich would be returnable were the obligations satisfied in
full.

In view of the foregoing it is held:

(1) Vnder the speci~lie provisions of section 44(d. ), supra, inasmuch
as the taxpayer, in March, 1987, transmitted to his wife by gift
one-half of the installment obligations and transmitted the other
one-half thereof to a partnership then formed by him and. his wife,
gain or loss, computed in accordance with that section and recognized
under the Act, resulted to him upon both such dispositions at that
time and, hence, is includible in determining his net income for his
taxable (calendar) year 1987.
(2) The partnership, although it has elected to report its business
sales on the installment basis, is not required, under the provisions of
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section 44(c), supra, to include in computing its income for its taxable year 1987, or any subsequent taxable yea, r, collections received
by it on account of sales or other dispositions of property which
The partnership did
were made by the taxpayer as an individual.
not change from the accrual to the installment basis. (See, in this
1 (1980), 128.)
connection, I. T. 2521, C. B. IX—
benerally, taxable income from collection, recognized gain or loss
upon disposition, or allowable bad debt deduction, resulting (entirely
aside from section 44(c) ) to the partnership in respect of any installment account receivable acquired by it upon its formation, is dependent upon the facts relevant to the collection, disposition, or worthlessness thereof, and is measured by the difference between the
proper gain or loss basis thereof to the partnership and the amount
which it ultimately realizes therefor. Interest, earned by the partnership thereon is includible (as such) in computing its net income
as and when received or accrued, depending upon the method of
accounting and making returns re~larly employed by it.

—

PART V. RETURNS AND PAYMENT OF TAX.

—

SECTION 55. PUBLICITY OI' RETURNS.
REVENUE ACT OF 1930.

Regulations governing the inspection of income, excess-profits, and
capital stock tax returns by the Special Committee on Un-American
Activities, IIouse of Representatives.
(See T. D. 4900, page 119.)
ART1CLE

55(b)8: Inspection of copies of returns.
REVENUE ACT OF 1936.

Use of original returns open to inspection in accordance with
Treasury Decision 4878 (C. B. 1988—2, 261); furnishing copies of
returns; inspection of returns of corporations by State oScers and
shareholders; and inspection of estate and gift tax returns.
(See
T. D. 4878, page 115.)

—

SUBTITLE C. SUPPLEMENTAL PROVISIONS.

—

SUPPLEMENT A. RATES OF TAX.

—

ARTrcnz

SECTION 101. EXEMPTIONS I'ROM TAX
ON CORPORATIONS.
—
101(6) 1:Religious, charitable, scientific, literary,

and educational

organizations

and community

chests.

REVENUE ACT OF 1930.

Nurses' association organized and operated for the betterment
the profession.
(Sec 6. C. M. 20941, page 186.)

——

179170' 39 pt. 1

7

of

101(7)—1: Business leagues, chambers
of commerce, real estate boards, and boards
of trade.
(Also Section 101, A.rticle 101(6)—1.)

ARTTcLE

1989-5-9694
G. C. M. 20941

REVENEE ACT OF 1936.

The M Nurses' Association, which was incorporated and is operated for the betterment of the profession, is entitled to exemption
from Federal income taxation as a business league under section
101(7) of the Revenue Act of 1966, but it is not entitled to such
exemption under section 101(6) of the Act as an organization organized aud operated exclusively for religious, charitable, scientific,
literary, or educational purposes.

Advice is requested whether the M Nurses' A.ssociation is entitled to
exemption from Federal income taxation. either under section 101(6)
or section 101(7) of the Revenue Act, of 1936.
The purposes of the association as stated in its articles of incorporation are as follows:
The objects of this association shall be the advancement of the educational
and literary standard of nurses snd nursing, the furtherance of the efficient
and scientific care of the sick, to aid in the practice of medicine and surgery, the
mainteuance of the honor and character of the nursing profession and the
furtherance of cordial relations between the nurses of the State of R and the
nurses of other States and countries.

The membership of the association consists of registered nurses who
are active members of nurses' alunmae associations, registered nurses
residing or practicing in the State who hold acceptable certificates of
training, registered nurses residing in the State who hold certificates
of registration in any State and who are members of district associations in the State of R, and resident Government nurses on duty
within the State.
The activities of the association consist generally of service to
nurses, including programs at State, district, and special meetings at
which consideration is given to problems of importance to the nursing
profession through the developinent of courses for graduate nurses
under the auspices of the State of R University, and service to health
organizations by aiding them in an advisory capacity, finding proper
nurses, etc. The by-laws of the association provide for certain standing committees, including a committee on legislation. It is provided
that, this committee shall keep informed as to all proposed legislative
action and actively work for the same as the board of directors shall
deem advisable.
This once is of the opinion that the M Association is an association
of persons in a profession, organized and operated for the betterment
of the profession through nuinerous methods, rather than an association organized and operated exclusively for religious, charitable, scientific, literary, or educational purposes. The association is substantially similar to other professional organizations, such as a bar association, a medical association, or an association of accountants, which have
been held not entitled to exemption under section 101(6) of the Revenue Act of 1966 or corresponding provisions of prior Revenue Acts.
(See Alfred A. Cook", v. Coremieaioner, 30 B. T. A. , 292; G. C. M. 4805,
C. B. VII—2, 58 (1928); I. T. 2487, C. B. VII—2, 292 (1928), revoking
T 1882~ C B II 2y 201 ( 1928) I T 8182y C B 1938 ly 168 l Ap
peal of George O. 31ay, 1 B. T. A. , 1220. ) Although the M Nurses'

I

I
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[[i 115, Art.

115-2.

Association and the other professional organizations above referred to
have some activities of an educational, scientific, etc. , nature, it can not
be said that they are organized and operated exclusively for any of
the purposes contemplated by section 101(6) of the Revenue Act of
1936. The organization is, however, entitled to exemption from Federal income taxation as a "business league" under the provisions of
section 101(7) of that Act.

J. P. WENCHEL&

Chief Counsel, Bureau of Interna/

Revenue.

1:

ARTIcLE 101 (9)— Social clubs.
REVEiNUE ACT OF 19RB

Social club deriving income from leasing part of its property.
G. C. M. 20647, page 125.)

(See

1:

ARTlci. E 101(10)— Local benevolent life insurance
associations, mutual irrigation and telephone companies, and like organizations.
REVENUE ACT OF 1966.

Corporation

(See

organized for protection of river banks from erosion.
126.)

I. T. 32'86, page

—

SUPPLEMENT n. COMPUTATION

OF NET INCOME.

—

SECTION 115. DISTRIBUTIONS BY CORPORATIONS.
2: Sources of distributions in
1939—14—9771
ARTIOIE 115—
G. C. M. 21122
general.
RLiVENUE ACT OF' 1936.

v&vhere the toto. l distributions
by the M Company to several
classes of stockholders during the year 1937 were in excess of
earnings available for divideiids, as determined in accordance with
article 115—2, Itegulations 94, dividends must be regarded as having l&ccn distributed in accordance with the corporate charter giving
stockholders with priority the right to dividends before auy earniugs or profits can be distributed to other stocl-holders.

Advice is requested as to the proper treatment under article 115—2,
Regulations 94, of dividend payments made by the M Coinpany in
1937 to tivo classes of stockholders, one having priority over the other,
ivhere such payments are in excess of earning~s and profits.
In a&ldition to its common stock, the M Company had outstanding
for thc i&;ir 1937 cumulative preferred stock, commonly called prior
pi& ferre&l stock, ivhich ivas entitled under the corporate charter to
divi&lcnds at the rate of $6 per share before the payment of any divi&l&n&ls on any other class of stock.
It also had outstan&ling during
that year cumulative convertible stock entitled to cumulative dividends at, the riite of f2 per share. During the year 1937 the corporation made periodic dividend distributions on the prior preferred stoclin the total amount of $6 per share and on the cumulative convertible
stock in the total amount of
per share. The total amount thus dis-

g

tributed in the year 1937 as dividends was 35x dollars whereas the corporation earned only ~24@ dollars &luring that year and had no accumulated earnings or profits as of January 1, 1987. The earnings
and profits of the corporation were sufhcient to cover the dividend
requirements on the prior preferred stock, and if applied first to the
dividends on that stock, would leave earnings and pro6ts to be applied
to the dividends paid on the cumulative convertible stock equal to 19
per cent of the amount distributed to holders of such stock. On the
other hand, if the earnings and profits were prorated as to all the
dividends paid, then 68.57 per cent of the amount received by the
holders of each class of stock would be regarded as a distribution of
earnings and profits and the remainder would constitute a distribution
of capital.
Article 115—2 of Regulations 94 provides in part as follows:

If the distributions made during the taxable year exceed the earnings or
profits of such year, then that proportion of each distribution which the total
of the earnings or profits of the year bears to the total distributions made
duriug the year shall be regarded as out of the earnings or profits of that year.

It is the opinion of this oflice that eRect should be given to the
prior rights of the holders of the prior preferred stock and that the
entire amount received by them should be taxed a, s having been paid
This conclusion is
out of the earnings and profits of the corporation.
based primarily upon the fact that there is nothing in section 115(a)
of thc Revenue Act of 1986 v;hich impairs the contractual rights of
The pertinent portion of that section reads as
the stockholders.
follows:
SEc. 115. DIsTRIBUTIoxs BY coRPoRATIoivs.
(a) DBPaition of d(vidciid. The term "dividsnil" when used in this title
means any distribution made by a corporation to its shareholders,
out. of the earnings or profits of the taxalile year (computed as of
the close of the taxable year without diminution by reason of any distributions
made rluring the taxable year), without regard to the amount of the eariiings
and profits at the time the distribution was mide.

—

In explanation of the last clause of the above section, which first
appeared in the Revenue Act of 19'36, the Senate Committee on FiIiance in its report on the 1936 revenue bill (Report No. 2156, June
1, 1936, page 18) stated:
Iu order to enable corporations without regard to deficits existing at the begimiiug of the taxable year to obtain the benefit of the dividends paid credit for
the purposes of the undistributed
profits surtax, section 115(a) chauges the
definitioii of a dividend so as to include distributions out of the earnings or
profits of the current taxable year. The amendment simplifies the determination bv providing that distributions during the year, not exceeding in amount
the current earnings, are dividends constituting taxable income to the shareholder and a dividends paid credit to the corporation.
As respects such dividends the complicated determination of accumulated earnings or profits is rendered unnecessary.

Thus, it appears that Congress intended that a corporation should
compute its net earnings and profits as of the end of the year, and
that if dividend distributions had been made in excess of that amount,
deterinination of the amount of each distribution which was paid out
of earnings and profits would be determined on the pro rata basis
rather than looking to the actual earnings on hand at the time of
each distribution.
However, it does not follow that where dividends
are paid to difl'erent classes of stockholders the priorities as between

stockholders must be disregarded.
If, for example a corporation
earns only an amount sufiicient to meet its preferrecI stocl- requirements and pays the required dividends on its preferred stock and
also makes distributions on its common stock, the preferred stockholders should, nevertheless, report as dividends the entire amount
distributed to them even though the corporation also made distributions to its common stockholders which, when added to the preferred
stock dividends, were in excess of the corporate earnings and profits
for that year. In such a case, if the preferred stockholclers are entitled to payment of their dividends before any distribution can be
made to common stockholders, it is apparent that the earnings and
profits are used first for the preferred stockholders, and if the earnings and profits are thereby exhausted& the payments to the common
stockholders merely reduce their equity and constitute in e8ect a
return of capital.
The right of a preferred stockholder to preference out of the
earnings of the corporation for each year was recognized in Barelay
et al. v. Wabash Ity. Co. et al. (80 I&'. (2d), 260) wherein the court
granted a decree forbidding payment of the dividends on junior
stock out of earnings accumulated during the year for which the preferred dividencls liad not been paid. Thus& the preferred stockholders have an equitable claim on the earnings of the corporation
for each year which must be met before any part of those earnii&«s
ran be paid to otlier classes of stockholders.
In the present case, therefore, the eaITIings and profits must be
rcgarclcd as having been first usecl for the payment of the dividends
on the prior preferred stock as required by the charter of the corporation and the contract with the prior preferred stockholders, and
only tlie eai nings and profits remaining after sucli diviclend requirements have been met should be regarded as having been paid to the
In other worcls, the earnings and profits of the
junior stockholders.
51 Company for the year 1987 must be regarclecl as having been distributed in accordance with the provisions of the corporate charter
giving the prior preferred stoclcholders the right to dividencls befcre
any earnings or profits can be distributed to the other stockholders.
~

J. P. lVENCHEL,

Chief Counsel, Bureau of Internal Revenue.

—

SECTION 116. EXCI USIONS FROM GROSS INCO3IZ.
ARTIOI, E 116—
2: Compensation of State OKcers and employees.
REvENEE ACT OF 1636.

(1) Taxation by State of salary of Federal employee; (2) Collector v. Day (11 'A'all. , 118), overruled.
(See Ct. D. 1890, page 129.)
ARTIcLE

116-2: Compensation

of State oflicers and employees.

REVENUE ACT

Tax;ibility of compensation

OI&'

1936.

received by I&'ederil oflicers and employees and OHirers and rnir&loyees of States or political subclivisions
thereof. (Srr hei IL 4916, pa«e 71.)

190

—

SECTION 119. INCOME FROM SOURCES WITHIN
UNITED STATES.
119—14: Telegraph and. cable service.
(Also Article 119—15.)

1989-1-9656

ARTIOLE

T. D. 4877

INCOME TAX.

Income from transmission of messages from points within the
United States to points without the United States. Regulations 94
and 88, amended.

—

TREASURY DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERNAL REVENUEq

Washington, D. C.
To C'oPectors of Internal Revenue antI Others Concerned:
Regulations 94, approved November 12, 1986, and Regulations 86,
ap roved February 11, 1985, are amended as follows:
a) Article 119—14 of Regulations 94 and 86 is redesignated "Article 119—15."
(5) A new article is added after article 119—18 of Regulations 94
and 86 to read as follows:

—

14. Telegraph aiid caNe service. 4 foreign corporation carrying on
AzY. 119—
the business of transmission of telegraph or cable messages between points in
the United States and points outside the United States derives income partly
from sources within and partly from sources without the United States.
(1) Gross income. The gross income from sources within the United States
derived from such services shall be determined by adding (e) its gross revenues derived from messages originating in the United States and (b) amounts
collected abroad on collect messages originating in the United States and deducting from such sum amounts paid or accrued for transmission of messages
beyond the company's own circuit. A.mounts received by the company in the
United States with respect to collect messages originating without the United
States shall be excluded from gross income.
(2) Net income. In computing net income from sources within the United
States there shall be allowed as deductions from gross income determined in
accordance with paragraph (1), (a) all expenses incurred in the United States
(not including any general overhead expenses) incident to the carrying on of
the business in the United States, (b) all direct expenses incurred abroad in
the transmission of messages originating in the United States (not including
any general overhead expenses or maintenance,
repairs and depreciation of
cables and not including any amount already deducted in computing gross
income), (c) depreciation of propertv (other than cables) located in the
United States and used in the trade or business therein, and (d) a proportionate part of the general overhead expenses (not including any items incurred
abroad corresponding to those enumerated in (a), (h), and (c) ) and of maintenance, repairs, and depreciation of cables of the entire cable system of the
enterprise based on the ratio which the number of words originating in the
United States bears to the total words transmitted by the enterprise.

—

—

This Treasury decision is issued under the authority contained
sections 62 and 119 of the Revenue Acts of 1986 and 1984.
GUY

Commissioner

in

T. HELVERING,

of Interna/ Revenue.

Approved December 22, 1988.
JOIIN
(IPiled

W.

HANES)

Acting Secretary of the Treasury.
with the Division of the Federal Register December 23, 1M8, 11.59 a. m. )
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ARTrcr. z

119—15: Computation

of income.

REvENUE ACT OF 1936.

Article 119—14, Regulations
page 190.)

94, redesignated.

(See T. D. 4877,

—

SUPPLEMENT C. CREDITS AGAINST TAX.

—

SECTION 181. TAXES Ol FOREI6N COUNTRIES
AND I'OSSESSIONS OF UNITED STATES.
ARTIcLE

181—1: Analysis of credit for taxes.

1989—20 —9888

6. C. M. 21227

REVENUE ACT OF 1936.

The 5 per cent tnx imposed upon nonresidents of Canada with
respect to dividends is an income tnx within the meaning of section
131(a) of the Revenue Act of 1S36 and allowable as n credit against
the United Stntes income tnx to the extent provided by section
131(b) of that Act.
A taxpayer who claims tnx paid to a foreign country as a deduction is precluded, after the expiration of the due date for filing his
return, from amending his return and claiming the amount of the
tnx as n credit ngninst his total United States income tax liability
rather than ns n deduction.

An opinion is requested whether the tax on dividends imposecl by
the Dominion of Canada may be claimed a.s a credit under section
181(a) of the Revenue Act of 1986.
A, the taxpayer, filed a return for the taxable year 1987 in which
a deduction of 8x dollars was claimed as income tax paid to the
Dominion of Canada. This return was filed on March 15, 1988. An
amended return was filed on January 18, 1989, accompanied by a
claim for refund on account of z dollars claimed as credit for income
rax paid to a foreign country on the dividends referrecl to above.
There are in reality two questions involved, namely, (1) whether the
tax imposed by Canada on dividends is an incoine tax, ancl (2)
whether, having claimed the foreign tax as a deduction in the original
return, the tax~payer may, after the period for filing the original
return has expired, file an amended return and obtain the benefit of
such tax as a credit against his United States income tax.
The Canadian income tax on dividends is provided for in section
98, I art III, of the Income Tax )Var Act of Canada, which provides
in part as follows:
2. Rute of tax. ln nd;lition to any other tnx imposed by this nct nn income

—

tnx of 5 pcr centum is hereby imposed on nll persons who are nonresidents of
Cnnncln in respect of
(n. ) All dividends rect ived from Canadian debtors irrespective of the currency
in which the payment is made

This ofhce is of the opmion that the 5 per cent tax imposed upon
nonresidents of Canada, with respect to dividends is an income tax
within the meaning of section 181(a) of the Revenue Act of 1980,
and is allowable as a creclit against the Unitecl States income tax to
the extent provided by section 181(b) of that Act.

3

192

143, Art. 143—1.]

Section 181(a) of the Revenue Act of 1986 provides in part that if
the taxpayer signifies in his return his desire to have the benefits
of that section, the tax imposed by Title I (Income Tax) shall be
credited with the amount of any income, war-profi1ts, and excessprofits taxes paid or accrued during the taxable year to any foreign
country, etc. In O. C. M. 19727 (C. B. 1988—1, 255) it was held
that income taxes paid to a foreign country should either be allowed
as a credit against United States income tax, subject to the limitations contained in section 181 of the Revenue Act of 1986, or allowed
as a deduction from gross income under section 28(c) of the Act.
That conclusion was based on the decision of the Board of Tax
Appeals in Ea/ph Leslie Raymond v. Comrn&sioner (84 B. T. A. ,
1171, acquiescence, C. B. 1988—1, 25) and Connor v. United 8tates
(19 Fed. Supp. , 97).
In the instant case, the taxpayer did not signify in his original
return his desire to have the benefits of section 181, but claimed a
deduction in such return for the income tax paid to Canada on
dividends.
A taxpayer may claim foreign taxes as a deduction from
gross income, or as a credit against his United States income tax,
at any time before the due date of his income tax return but not later.
Support for this position is found in Grant v. Rose (24 Fed. (2d),
115), wherein the court stated that "the statutory right of choice
is exhausted on expiration of the time for filing returns. ' The choice
referred to in that case was the choice of filing a joint or separate
return by the husband or wife. The district court decision was
affirmed by the Circuit Court of Appeals for the Fifth Circuit (Eose
v. Grant, 89 Fed. (2d), 840) and has been accepted by the Bureau
as a precedent.
(See I. T. 2585, C. B. IX—1, 125 (1980).)
In view of the foregoing, this office is of the opinion that a taxpayer
also has the right of choice to claim foreign taxes as a credit, or as
a deduction, at any time before the last due date on which his return
is required to be filed under the applicable Revenue A, ct. In the
instant case, therefore, inasmuch as the taxpayer's return for 1987
was required to be filed on or before Marcli 15' 1988' he could have
claimed the foreign taxes as a credit against his United States income
tax, or as a deduction from gross income, at any time on or before
that date whether in the original or amended return. The right. of
choice to claim such taxes as a credit having been exhausted after
March 15, 1988, there is no basis for allowillg ihe taxpayer to claim
such taxes as a credit in the amended return filed on January 18, 1989.

J. P. WENCHFL,

Chief Counse/, Bureau of Internal Revenue.

—

SUPPLEMENT D. RETURNS AND PAYMENT OF TAX.

—

SECTION 148. WITHHOLDING OF
ARTicLE 148—
1: Withholding tax at source.

TAXc

AT SOURCE.

REVENUE ACT OF 1936.

Foreign corporations trading in securities through resident brokers.
(Sec I. T. 8260, page 199.)

—
[$ 143, Art. 143 l.

1:

AitrlcrE 148— V ithholding

tax at source.

itZVEVEE ACT OE 1036.

1989-12-9759

I. T. 8268

Although payments by the United States under the laws relating
to World War veterans are exempt from taxation under section 3
of the Act of August 12, 1935 (49 Stat. , 607), the provisions of
section 143(b) of the Revenue Act of 1936, with respect to the
deduction of income tax of 10 per cent at the source, are applicable
with respect to the income derived from estates oi nonresident
or from the
from such payments
alien veterans accumulated
investment of such funds.

Advice is requested as to the applicability of the withholding
provisions of section 148(b) of the Revenue Act of 1986 with respect
to payments made to A, a nonresident alien veteran.
The M Company, a domestic corporation, conservator of the estate
of A, an incompetent veteran, is receiving from the United States
on behalf of the veteran 4z
through the Veterans' Administration
Tile
disability.
dollars each month based upon service-connected
veteran is a nonresident alien residing in Europe, and his estate has
The
been accumulated from payments made by the Government.
conservator during 1987 deducted 10 per cent income tax at the
source from 7z dollars income received from investments for the
;iccount of. the nonresident alien. The question is presented whether
the conservator was required to withhold a tax under section 148(b)
of the Revenue Act of 1986 in view of the provisions of section 8
of the Act of August 12, 1985 (Public, iVo. 262, Seventv-fourth
Congress, 49 Stat. , 607).
Section 8 of the Act of August, 12, 1985& provides in part as follows:
Payments of benefits due or to become clue shall not be assignable,
and such payments made to, or on account of a beneficiary under any of the
h&ws relating to veterans shall be ezempt from, taaation, shall be exempt from
the claims of creditors, and shall not be liable to ai. tachment, levy, or seizure
by or under any le al or efiuitable process whatever, either before or after
Such provisious shall not attach to claims of the
receipt by thc beneficiary.
United States arising under such laws nor shall the exemption, herein. contained
as to taaation ertend to any property purchased in part or u,'holly out of such
* " ~ [Italics supplied. ]
payments.

Inasmuch as section 8 is applicable to the benefit payments made
to A, such payments are not subject to Federal income tax and withholding of the tax of 10 per cent is not required to be made by the
conser vator.
As the provisions of such section with respect to exemption from
taxation of payments of benefits to vetera. ns or their beneficiaries do
not, extend to property purchased in part or wholly out of siich pavments there is nothing in section 8 to prevent the deduction of
incoine tax of 10 per cent at the source from income (as distinguished
from the amount of such benefit payments) derived from estates of
veterans accumulated from such payments or from the investment
of such funds. (See generally Lan!renoe v. Sham& 800 U S 245;
3IcC«re v. Pee1c& 187 S. E., 854; IIer&derson v. City of cVissoula& 79
P. (2d), 547. )

1!

ARTxcLE 148— Withholding

tax at source.

REVENUE

A. CT

OF 1936.

Annuities paid by branch ofiice of domestic life insurance company
in China on contracts issued in China. (See I. T. 8280, page 197.)
SUPPLEMENT

E.—
ESTATES

AND TRUSTS.

—

SECTION 162. NET INCOME.
ART1OLE

169—1 l Income of estates and trusts
REVENUE ACT OF 1936.

1989-14-9779

6. C. M. ZO965

Where, by a decree of a court of competent jurisdiction, ultimate

disposition of that portion of the income of the trust created uuder
the will of A which is allocable to the share of 0, a deceased benenciary, was deferred until it is determined who is entitled to the
corpus, such income is taxable to the trust.

An opinion is requested as to the taxation of that part of the income
of a testamentary trust created by A, a resident of the State of S, which
is allocable to the share of C, a deceased beneficiary.

Decedent's estate was devised to his three childern, B, C, and D, to
hold in trust for a period of 15 years after his death and so long thereof
after as might be necessary to carry out the purposes of article
his will. Certain annuities were provided for and the income from the
remainder of the estate was, during the 15-year period, to be divided.
into three equal parts for the use of the three children of the decedent. It was further provided that "if any of my said. children die
without issue, said share shall revert to the corpus of my estate.
C
died prior to 1986 without issue and B and D, the surviving trustees
of. the trust, retained in trust the one-third of the income which
would have been distributable to C had she been alive in 1986. To
whom such income is taxable is the issue presented.
It is admitted that there is considerable doubt whether under the
laws of the State of S the provision in the will that the share of any
child dying without issue shall revert to the corpus of the estate is
valid. The taxpayer, B, states, however, that it is not now possible
to say whether that particular one-third of the trust income is properly distributable to B and D or whether it is properly distributable
to the statutory takers, if any, of that, part of the estate of which A.
should die intestate. It is also pointed out that if the provision in
the will for the reversion to corpus of the share of any child. dying
without issue is valid, it is impossible to determine conclusively prior
to the expiration of the 15-year period whether B and D will be entitled equally to such income.
In the year 1986, the surviving trustees filed a second and partial
accounting of the t~rust in the Orphans Court of P County, State of
S. This accounting came up for audit and in its decree dated
1986, the accumulated income of the trust was disposed of. by the
following statement:
To B and D, surviving trustees, to be held by them until it can be determined
who is entitled to the corpus, Pa of income, viz: 23m dollars.

—
"

lq5
The trustees state that the decree of the court was considered by
them as binding and conclusive in so far as the distribution of the
one-third of the income of the trust is concerned; and that so long as
the decree was in e8ect the income ivas not distributable to anyone.
It is the opinion of this once that the decree of the Orphans Court
of P&, County, State of S, until reversed or overruled establishes the
law of that State as to the distribution of the income in question. It
is a well recognized rule that where the question involved is the meaning of a Federal revenue law, the will of Congress controls over local
laic. (lt &&gan v. Comnussioner, 48 Fed. (2d), 881.) However, when
tile application of the Federal revenue law is dependent upon facts
which can be interpreted only in accordance with State rules of property, the State rule must prevail. Such appears to be the situation here.
I& reuler v. EIeh&ering
(291 U. S., 85) is one of the leading cases on
the conclusiveness of a determination by a local court concerning the
correct amount distributable to a trust beneficiary. It was there held
that the decree of the State court was binding. The court stated:
Moreover, the decision of that court, until reversed or overruled, establishes
the law of California respecting distribution of the trust estate. It is none the
less a declaration of the law of the State because not bused on a statute, or
earlier decisions. The rights of the beneficiaries are property rights and the
&o«rt hss adjudicated them. What the law as announced by i:hat court adjudges
distribut &ble is, we think, to be so considered in applying section 219 of the
Act of 1921.
In the I&'reuler case it was arg»ed that the proceeding in the State

court, was a collusive one, but the Supreme Court, refused to accept the
al gumcnt, stating:
suggests that the proceeding in the State court was a collusive
iu the sense that all the par&. ies joined in a submission of the
issues and sought a decision ivhich would adverselv afi'ect the Government's
right to additional income tax. We can not so hold, in view of the record in
the State co«rt which is made a part of the record here. The case appears to
have been initiated by the filing of a, trustee's account, in the usual way. ~Notice
was given to the interested parties. Objections to the account were presented,
nnd the uiaticr canie ou for hearing in due course, all parties being represented
Tlie decree pnrports to decide issues regularly submitted and not
by counsel.
to be in any sense a consent decree.

The respondent

one

—collusive

(To the same effect are B1air v. Commissioner, 800 U. S., 5; Letts
v. Comniissioner, 84 Fed. (2d), &60; HubbeQ v. Helvering, 70 Fed.
(2d), 668; and Susan B. Armstrong v. Commissioner, 88 B. T. A. ,
658, acquiescence, page 2, this Bulletin. )
It is clear in the present case that the Orphans Court of R County
was a court having jurisdiction of the administration of the trust. It
is established that, the decree obtained was in no way collusive.
The
eGect of tliis decree was to determine that the income in question, which
wo») d have been distributable to C had she lived, was to be held in trust
until a determination is made as to the person or persons entitled
thereto.
Article 162—
1 of Regulations

04 provides as follows:

There is &usable to the estate or to the trust *
acc«mulsted for the benefit of unboru or unascertained
contingent interests

~

* all income thereof
persons or persons with

Un&1& r tlie facts presented
in the present case, nnd in view of the
decree of the Orphans Court. , Comity of 8, State of S, it is the opinion

$

|
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of this ofiice that the income in question is to be accumulated for the
benefit of unascertained persons within the meaning of the abovequoted provision of the regulations.
Accordingly, it is held that sucli
income is not distributable to B and D within the meaning of section
162 of the Revenue Act of 1936, but is taxable to the trust.

J, P. AVENCIIEI
Chk

f

i

Coeruel, Bureau of Internal Ret enure.

—

SECTION 165. EMPI OYEES' TRUSTS.
(Also Section 23(a), Article 23(a) —6.)
REvENCE ACT OE 1936.

1939-14-9773

I. T. 3268

The trust established by A for the purpose of providing payment
of reasonable pensions to his regular employees, A not being a bene-

ficiary of the trust, is withiu the purview of section 166 of the
Itevenue Act of IM6, relating to employees' trusts. Taxpayer's contribui, ious to the trust are deductible by him as additional compensation paid. IIowever, to the extent taxpayer's contributions are applied toward the payment of premiums on life insurance policies
covering lives of employees, such amount constitutes additional income to the employees and should be included in their returns for the
year or years in which so applied.

A.dvice is requested whether the pension fund created by the taxpayer, A. , is within the provisions of section 165 of the Revenue Act
of 1936, relating to employees' trusts, and whether taxpayers' contributio~ns to the trust are deductible by him.
The pension trust was created by the taxpayer under indenture
1937. The stated purpose of the plan is to provide
dated June
for the payment of reasonable pensions to taxpayer's employees. Provision is made for the establishment of a trust fund known as the
pension fund. The pension fund consists of contributions made by
the taxpayer together with dividends and earnings thereon. All employees, except part time and casual employees, are eligible to participate in trust fund benefits. Although the trust instrument as
originally drawn included A as a beneficiary of the trust, his name
was withdrawn prior to the effective date of the trust since an emloyer can not be his own employee. If A were included as a beneciary, the trust would not operate for the "exclusive " benefit of his
employees as required by section 165 of the various Revenue Acts.
The trustees are to purchase retirement income insurance "with or
without death benefits" for each insurable participant, . The plan
also provides that in the event of death of a participant, death benefits
under the policy shall be paid to the employee's wife, or to his estate.
The trust instrument may be amended, modified, altered, or terminated at any time by taxpayer, with the provision, however, that
any such action shall not have retroactive eG'ect and no part of the
fund then existing may be returned to the taxpayer.
On the basis of the foregoing, it is held that the tr'ust in question
qualifies as an employees' trust under section 165 of the applicable

—,

—
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Revenue Acts, and taxpayer's contributions thereto are deductible
by hiln as additional compensation paid. However, it ivill be observed
that a part of taxpayer's contributions may be used for the purpose
of providing insurance on the lives of his employees. To thc extent
taxpayer's contributions are applied toward the payment of premiums on life insurance policies covering lives of employees, such
amount constittltes additional income to the employees and shollld bo
included in their returns for the year or years in which so applied.

SUPPLEMENT

H.

—NONRESIDENT

ALIEN INDIVIDUALS.

—

SECTION 212. GROSS IXCOII E.

1: Gross income of nonresident
alien in&lividunls.
(Also Section 148, Article 148—1.)

AnTIULE 212—

1989—
21—9842
I. T. 8280

EEVENUE ACT OF 1936.

lyithholding of income tax is not recOured of the ii Compauy, a
dotuesiic life insurance compauy, with respect to the periodic payments made in Chi»a on annuity contracts issued by its brauch office
in China to nonreside»t alieus, which contracts are secured by assets
held in China.

Advice is requested whether section 148(b) of the Revenue Act of.
1980 requires withholding of income tax by the M Company, a, dolncstic life insurance conlpany, Ivith respect to periodic payments on
annuity contracts written in Hongkong, China, where such payments
are nlade to nonresident aliens resicling in China.
The iaaf Company issues annuity cont~racts through its branch office
in China in foreign currencies such as Hongkong dollars and British
Peccipts in foreign currencies are maintained in banks and
pounds.
are invested in. China, as it is the policy of the company to maintain
bank deposits or investments in foreign currency assets approxinlately
equivalent to its foreign currency liabilities, so tlhat it may not be
subject to possible loss as the result of fluctuation in the exchange rates
Payments on foreign currency conas between assets and liabilities.
tracts are made from such funds. The M Company is required to
nrake deposits in the Crown Colony of Hongkong in accordance with
the following provisions of the Hongkong Life Insurance Companies
Ordinance No. 11 of 1907:

3-(l) Every company, Ivherever established, which shall begin to carry on
the business of life insurance within the colony, and every compauy registered
in IIougkong which shall begiu to carry on the business of life insurance in
China, shall deposit a»d 1-eep cleposited with the registrar securities to be
approved by ihe goveruor in council to the value of 50, 000 Hongl-ong dollars.
(4) I» angI»entntion of the deposit mentioned iu subsection (1), every
comp»»v liable to uml e a Ileposit uuder this section shall be required to make
a»d lccep deposited further deposit up to 200,000 Hon. 1-ong dollars. and until
such fur)h& r deposit. is macle it shall scud in vearly to the registrar returns
under the oath of the chairmau, agent, secretary. or other principal ofiicer

$
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of the company of the amount of premiums received by the company on
account of such policies issued, granted, or entered into in Hongkong, and in
the case of a company registered in Hongkong, entered into in China, by such
company whether before or after the commencement of this ordinance, as the
company is, for the time being liable in respect of. And the companv shall
after deducting 25 per cent therefrom and the net amount of losses or claims
actually ps. id in respect of such policies, deposit with the registrar securities of
such kinds as aforesaid, to the value of such balance of premiums, until the
deposit equals 200, 000 Hongl-ong dollars.
(7) All securities deposited with the registrar shall be lod ed by him with
the treasurer for safe custody.

As of December —,1988, the M Company had on deposit with the
registrar certificates of deposit, of the N Bank, Hongkong, aggregating 80m dollars, and Hongkong Government bonds in the amount of
45~x dollars, or a total of 12oz dollars.
The above deposits were in
Hongkong dollar currency as required by the law. The M Company's
entire liability to contract holders in Hongkong, including the reserves on outstanding contracts as at the date of its last v~aluation,
totaled 61' Hongkong dollars. Assets equaling obligations to contract holders in Hongkong were physically held in Hongkong. The
payments made to annuitants in Hongkong are made from funds
deposited there and derived from the income of such Hongl-. ong assets
and from payments made by Hongkong annuitants.
Section 919(a) of the Revenue A.ct of 1936 provides:

—

Geueral rule. In the case of a nonresident alien individual gross income
includes only the gross income from sources within the United States.

The term "source" is defined
Dictionary as:
That from which anything
first cause.

in IIVebster's

comes forth, regarded

New

International

as its cause or origin; the

It is the opinion of this once that the word "sources" as used in
section o12(a) in determining the taxability of annuity payments
means the thing or activity from which income is derived, and the
situs of such thing or activity will determine the source of the
income. Applying this principle to the instant case, it is held that
the annuity contract is the thing or activity from which the income,
consisting of annuity payments, is derived. The annuity contracts
which are issued by the branch once of the M Company in China
have a situs in China. It follows, therefore, that the situs of the
income derived from such annuity contracts is also in China. Consequently, the income derived by nonresident aliens from such annuity contracts is not to be treated as income from sources within
the United States. This ruling applies to the annuity contracts
issued by the branch once in Hongkong whether they are issued in
Hongkong dollars or British pounds. As the income derived from
such annuity contracts is not to be treated as income from sources
within the United States, the withholding provisions of the I&'ederal
income tax laws are not applicable.
(See section 143(b) of the
Revenue Act of 1936.)

[) 231, Art. 231—1.
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—

sUPPLENENT L FOPEPGN CORPORATroNS.

—

SECTION 281. TAX ON FOREIGN CORPORATIONS.
1989-10-9748
corporations.
1: Taxation of foreign
ARTzcLE 981—
—
I. T. M60
148
1.
Article
(Also Section 148,
)
REVENUE XCT OF 1966.

The renting in the United States of an ofhce which is occupied
by an assistant secretary, whose only duties were to receive
dividends and interest from securities purchased by foreign corporations through resident brokers, such securities being held by
local banks as custodians, does not result in such foreign corporations being engaged in a trade or business within the United States
or having an ofhce or place of business therein.

Advice is requested whether the M Company, the
the O Company, three foreign corporations, are
as engaged in a trade or business or having an
business in. the United States during the calendar
purposes of section 281(b) and section 148(b) of

of 1986.

—,

N Company, and
to be considered

or place of
year 1986 for the
the Revenue Act
ofFice

1086, the M Company; the N Company, and
Until December
the O Company had custodian accounts with the P Company and
the Q National Bank both of the city of S. These custodian accounts consisted of American securities and the income derived
Sales of securities in the United States were based on
therefrom.
to the
cable orders to American stock brokers and instructions
custodians concerning the delivery of the securities involved in such
sales. Purchases of securities were also based on instructions issued
to brokers who were requested to deliver the securities purchased to
the respective custodia. ns.
1086, the custodians of the securities purchased
On December
and sold within the United States by the foreign corporations were
advised that, an ofFice had been established in ~the United States at
R Street, city of S, and that one, A, had. been appointed as
In these communications the custodians were
assistant secretary.
requested to transfer the securities held by them as custodians into
and that after the
the "name of such nominee as you may select
making of the necessary transfers "your nominee issue such diviclend orders as may be required" so that future dividends would
The custodians remained in
be mailed to the assistant secretary.
The
possession of the securities but collected no income therefrom.
procedure tlieretofore followed with respect to purchases and. sales
of securities was not changed, the authority to consummate all such
transactions being retained by the foreign OIFtce so that the only function of the assist~ant secretary was the collection of the income from
securities and the keeping of. the necessary records with respect to
such collections.
It is stated by the assistant secretary that the purpose of maintaining ihe OSce was only to collect the income from the investments
held by the foreign corporations through two resident custodians.
The lease executed by and between the T Corporation as the "landlord" and A as assistant secretary of the N Company was for a
licriod of five months and. contains a specific provision that the lease

—

—,
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as of the last day of any month during such
period.
Section 211(b) of the Revenue Act of 1936 provides in part that
as used in that section and section 231 the phrase "engaged in trade
or business within the United States" does not include the effecting
of transactions in the United States in stocks, securities, or commodities through a resident broker, commission agent, or custodian.
It follows, therefore, that the buying and selling of securities in the
United States on cable orders to resident stock brokers or through
custodians do not constitute engaging in trade or business within the
United States.
The three corporations are not otherwise engaged in trade or business within the United States and can not be classed as resident
foreign corporations under section 281(b) unless the appointment of
A as assistant secret, ary and the leasin& of oKce space constitutes
"having an once or place of business ' within the United States
within the meaning of section 281 of the Revenue Act of 1986.
Article 281—1(b) of Regulations 94, promulgated under the Revenue
Act of 1986, states in part as follows:
may be terminated

Whether a, foreign corporation has
the United States depends upon the
"once or place of business, " however,
tion of business and does not include
actions might be, or are, effected.

an "office or place of business" within
facts in a particular case. The term
implies a place for the regular transaca place where casual or incidental trans-

The once in the instant case was not, a place established for the
regular transaction of the business, but was a place where casual or
incidental transactions were e&ected. The regular business of each
of the corporations under consideration was the buying and selling
of securities through. resident brokers or through custoclians in the
United States. This is the type of business specifically excluc]ed by
section 211(b) as not coming within the meaning of the term "trade
or business" as used in that section and section 281(b). It appears
from the facts that although the corporations appointed A. as assistant secretary, his duties consisted merely of the collecting of
income derived from interest and dividends.
Such activities, being
incidental to the regular business of the corporations, could not
reasonably be considered as the active conduct of a trade or business
within the United States. (See G. C. M. 18885, C. B. 1987—2, 141;
Eaton v. Phoenix Securities Co. , 22 Fed. (2d), 497; De/ )Volte C"o. v.
S'i7kinson, 28 Fed. (2d), 876; Rose v. EnnnaQy Investment Co. , 22
Fed. (2d), 102.) The mere renting of once space for certain limited
purposes does not meet the requirement of the statute.
(See also
H'olney v. De Long Hook ck Eye Co. , 211 N. Y., 420, 105 N. K., 667. )
In 1lfcC'oach v. 3finehill ck SchicylkiQ Hat'en Rai7rouA Co. (228
U. S., 295), which arose under the Act of August 5, 1909, the Court
stated that the mere receipt of income from property did not constitute engaging in business and commented as follows:
The distinction is between (e) the receipt of income from outside
propertv or investments by a company that is otherwise engaged in business;
in which event the investment income may be added to the business income in
order to arrive at the measure of the tax, and (b) the receipt of income from
property or investments by a company that is not engaged in business except
the business of owning the property, maintaining the investments, collecting the
income and dividing it among its stockholders.
In the former case the tax is
payable; in the latter not.
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In O. C. M. 17014 (C, B. XV—2, 817 (1986) ) it was held in part
that "the test of' liability for income tax, excess-profits tax, and capital stock tax, in so far as such taxes were based upon, or measured
by, engaging " in or doing business within the United States, should
It was concluded that if the foreign corporation was
be identical.
engaged in trade or business for income tax purposes it was doing
business for capital stock tax purposes. Conversely, if a foreign corporation was not engaged in business for income tax purposes, it
In this conwas not doing business for capital stock tax purposes.
nection attention is invited to the case of the Union internationale de
P/acements v. joey (96 Fed. (2d), 591), in which the court held with
respect to tax years not affected by the Revenue Act of 1986 that the
buying and selling of securities through domestic brokers did not
constitute "doing business " in the United States for capital stock tax
purposes.
In view of the foregoing, it is held that during the calendar year
1986, for the purposes of section 281(b) and section 148 (b), the three
corporations referred to herein (1) were not engaged in trade
or business within the United States, and (2) had no OSce or
place of business within the United States.

1:

ARTtczE 281— Taxation

of foreign corporations.
REVENUE ACT OF 1936.

1989—25-9882

6. C. M. 21219

The arrangement for the exclusive sale of its products in the
United States between the M Company, a foreign corporaiion, and
the N Company, a domestic corporation, was one of ordinary principal and agent, and the M Company was engaged in trade or business within the United States during the year 1936. The M Company was, therefore, a resident corporation within the rneauing of
section 231(b) of the Revenue Act of 1936.

An opinion is requested whether the M Company, a foreign
corporation, is to be regarded as a resident corporation within the
meaning of section 281(b) of the Revenue Act of 1986.
The a~greement between the M Company, a foreign corporation, and
the N Company, a domestic corporation, provides that, the M Company conveys to the N Company the sole agency for the sale of its
products in the United States. The N Company agrees to make sales
of such products within the United States; not to make sales of the
same kind of products of any other company except on express permission from the M Company; not to make sales of M Company
products to purchasers domiciled outside of the United States or to
any competitor of the M Compa, ny without consent of that company.
and not to take a, financial interest, in any competitor of the iA
It is also provided that the N Company will secure yearly
Company.
contracts which will be subject to the approval of the M Company.
The N Company assumes the full del credere for all sales executed,
except that the M Company agrees to share equally with the N
Company any loss incurred up to a specified amount in any one year
during the life of the agreement.
It is further provided that the N
Comp~any is to receive a commission based on a graduated percentage
of the selling price of the products.

$
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The taxpayer contends that, it is a nonresident foreign corporation
within the meaning of. section 231(a) of the Revenue A~ct of 1936 and
relies on G. C. M. 17014 (C. B. XV—
2, 817 (1936)). In that memorandum it was held tlrat where a foreign corporation has a capital
stock tax taxable year ending within an income-tax taxable year
controlled by the Revenue Act of 1936, and such corporation has no
once or place of business viithin the United States, and its only
activities consist of e8'ecting transactions in the United States in
stocks, securities, or commodities through a resident broker, commission agent, or custodian, such corporation is exempt from the
capital stock tax imposed by section 105(b) of the Revenue Act of
1935, as amended. It was also held in G. C. M. 17014, supra, that the
term "engaged in trade or business within the United States" as
used in section 231(b) of the Revenue Act of 1986 relating to income
tax, and the term "carrying on or doino business in the United
States" as used in section 105(b) of the Revenue Act of 1935, as
It
amended, relating to capital stock tax, have the same meaning.
was stated in that ruling that it apparently was the intention of
Congress that the test of liability for income tax, excess-profits tax,
and capital stock tax, in so far as such taxes were based upon, or
measured by, engaging in or doing business within the United. States,
should be identical.
Under the terms of the agreement in the instant case, it is evident
that the taxpayer (the M ( ompany) is engaged in trade or business
in the United States through an ordinary agent who sells its products
in the United States. The so-called "del credere" provision indicates an ordinary agency rather than that of a "commission agent, "
and this is not changed by the fact that the agent agrees to share in
the losses. On this point it is stated in the American Law Institute
Restatement of the Law of Agency, section 424, page 970, as follows:
d, Dsl oredere liability.
A sales agent may assume a dcl credere liability.

If

—

so, he has a duty to pay the principal what the purchaser fails to pay,
whether or not this is due to the insolvency of the purchaser or to other
ca, uses.

The words "commission agent" in section 211(b) of the Revenue
Act of 1936 contemplate a person similar to a broker who e8ects
transactions in commodities for the public in general as distinguished
from an ordinary agent who receives his compensation on the basis of
a percentage of merchandise sold. The idea of exclusiveness enters
into an employment of agency, while, with respect to brokers, there
is a holding out of one's self generally for employment in matters of
trade, commerce, etc. (See Stratfot"d v. Ct'ty Conmcil of 3lontgomery
110 Ala. , 619, 20 S., 127.) The use of the words "commission agent '
in the statute does not contemplate the case where a foreign corporation carries on the business in the United States of selling products
or merchandise in this country through an ordinary agent, nor is this
situation changed bv the fact that the compensation of the agent is
measured by a percentage of the volume of business transacted. Such
an agent is more in the nature of an employee than an independent
broker or commission merchant.
It has been held that even where a
person was employed to sell or distribute products of an employer and
described as a " commission agent, " being paid on a commission basis,
he was nevertheless an "agent" and the principal was liable for the
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agent's acts under the Workmen's Compensation Act. (Eoberts v.
United h'tates Fidelity ck Guaranty Co., 42 Ga. si.pp. , 668, 157 S. E.,
537.)
In view of the foregoing, it is evident that the arrangement is one
whereby the M Company conveys to the N Coinpany the sole agency
for the sale of the former's products in the United States and the
The
agent agrees to sell such products exclusively for its principal.
arrangement is one of ordinary principal and agent through wiiich
the M Company carries on its activities in the United States. In
other words, the taxpayer (the M Company) ships products to this
country which are sold from time to time by an agent employed
exclusively for the purpose of securing orders makiiig sales for
thc taxpayer's products. It is the opinion of this ojlice that the gist
of the whole agreement is contained in that part thereof which states
that "The M Company conveys to the N Company the sole apery
for the sale of its products in the United States. "
After careful consideration of the facts submitted, it, is held that
the M Company was engaged in trade or business within the United
States during the year 1936, and is, therefore, a resident corporation
within tile meaning of section 231(b) of the Revenue Act of 1936.

—

—

J. P. WENGHEI, ,

Chief Counsel, Bureau of Internal Revenue.

—

SUPPLEMENT L. ASSESSMENT AND COLLECTION OF DEFICIENCIES.

—

SECTION 274. BANKRUPTCY AND RECEIVERSHIPS.
ARTICLE 274 —
1: Bankruptcy, proceedings for the
1939-15—9791
relief of debtors, and receiverships.
T. D. 4892

—INTERNAL RL&'VENVE. —
CHAPTER I, PART 3.
—
Income tax Immediate assessmeut in bankruptcy and receivership cases. —
Articles 1293 and 1294 of Regulations 99, 1191 and 1192
TITLE 26

of Regulations
m&d

94 amended.

74 and 77, and 274 —1 and 274 —2 of Regulations

86

TRn&ASVRY DEPARTMENT&

OFFICE OF COMMISSIONER OF INTERNAL REVE~NVE,

Washington,

D. C.

To Collectors of Internal A'evenue and others concerned:
Article 1293 of Regulations 69 is amended to read as follows:

—

A«r. 1293. Banl:r&&f&tcy and receivership procee&iinas. During a bankruptcy
proceeding, or an equity receivership proceeding in either a Federal or a State
court, the assets of the taxpayer are in general under thc control of the court
in which such proceeding is pending, and the collection of taxes can not be made
by distraining upon such assets. However, any assets which under applicable
provisions of law are not under the control of the court may be subject to

distraint.

As used in these regulations the term "bankruptcy proceeding" includes proceedings under Chapters
to VII of the Ba»krnptcy Act, as amended, or under
section 74, 75, 77, or 77B, or Chapters X to XIII, of such Act, as amended; and
the term "adjudicatiou of bankruptcy" includes, in additiou to au adjudicatiou
in a proceeding under Clrapiers I to VII, the approval of a petition as properly
flie undrr section 77 or 77B or Chapter X by a court of competent jurisdiction
or the filing of a petitiou under sectin» 74 or 75 or Chapters XI to XIII with a
court nf c&mapctcnt jurisdiction.

I
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(including a trustee, receiver, debtor in possession,
A trustee in bankruptcy
or other person designated as in control of the assets of a debtor in any bankruptcy proceeding by order of the court in which such proceeding is pending)
or a receiver in any receivership proceeding is required to give notice in writing
to the Commissioner of Internal Revenue in Washington, D. C., of the adjudication of ba. nkruptcy or the appointment of a receiver.
(See section 282(a), as
amended by section 505 of the Revenue Act of 1984.)
Collectors should, promptly after notice of outstanding liability against a taxpayer in any bankruptcy or receivership proceeding, and in any event within the
time limited by the appropriate provisions of the Bankruptcy Act, as amended,
and the orders of the court in which such proceediug is pending, file claim
Such
covering such liability in the court in rhich such proceeding is pending.
claim should be filed whether the unpaid taxes involved hare been assessed or
not, except in cases where the departmental instructions direct otherwise; for
example, where the payment of the taxes is secured by a sutiicient bond. Such
claim should cover the amount represented by the a.ssessment, plus interest at the
rate of 6 per cent. pcr annum for the period from the date of filing claim by the
collector to the date of termination of the bankruptcy or receivership proceeding
or to the date of pavment if payment is made in full prior to such termination.
At the same time claim is filed with the bankruptcy or receivership court, the
collector will send notice and demand for pa. yment to the taxpayer together with
a copy of such claim.
Under section 8400 of the Revised Statutes and section 8467 of the Revised
Statutes, as amended, and section 64 of the Bankruptcy Act, as amended, taxes
are entitled to the priority over other claims therein stated and the trustee,
receiver, debtor in possession, or other person designated as in control of the
assets of the debtor by the court in which bankruptcy or receivership proceeding
is pending, may be held personally liable for failure on his part to protect the
priority of the Government respecting taxes of which he has notice. Bankruptcy
courts hare .jurisdiction under the Bankruptcy Act, as amended, to determine
all disputes regarding the amount and validity of taxes of a bankrupt or of a
debtor in a proceeding under the Bankruptcy Act, as amended.
A bankruptcy
or receivership proceeding does not discharge any portion of a claim of the
United States for taxes except in the case of a proceeding under Chapter X
of the Bankruptcy Act, as amended, and except to the extent which may be
provided in a plan or arrangement duly effectuated in a bankruptcy proceeding;
and any portion of a claim of the United States for taxes which has been allo~ed
by the court in which the bankruptcy or receivership proceeding is pending and
of the bankruptcy or receiverwhich remains unsatisfied after the termination
ship proceeding shall be collected with interest as provided in sections 282 (b)
and (c) of the Act and section 404 of the Revenue Act of 1985.

Article 1094 of Regulations

69 is amended to read as follows:

—

Anr. 1294. Immediate assessments in banlcruptcy and receiversbip cases. Ii
the Commissioner has determined that a deficiency is due in respect of income
iax and the taxpayer has filed a petition with the Board of Tax Appeals prior
to the adjudication of bankruptcy or the appointment of a receiver, the trustee,
receiver, debtor in possession, or other person designated as in control of the
assets of the debtor by the court in which the bankruptcy or receivership proceeding is pending, may prosecute the taxpayer's appeal before the Board as to
No petition shall be filed with the Board for a
that particular determination.
of the deficiency after the adjudication of bankruptcy or the
redetermination
appointment of a receiver.
Claim for the amount of a deficiencv, even though pending before the Board
for consideration, may be filed with the court in which the bankruptcy or
receivership proceeding is pending without awaiting final decision of the Board.
In case of final decision of the Board before the termination of the bankruptcy,
debtor, or receivership proceeding, a copy of the Board's decision may be filed
by the Commissioner with the court in which such proceeding is pending.
7 hile the Commissioner is required by section 282, as amended by section 505
of the Revenue Act of 1984, to make immediate assessment of any deficiency,
such assessment is not made as a jeopardy assessment within the meaning of
section 279, as amended by section 819 (b) and (c) of the Revenue Act of 1988,
and consequently the provisions of that section do not apply to a. ny assessment
Therefore, the notice of the deficiency
made under section 282, as amended.
provided for in section 279(b) will not be mailed. Although such notice will not

1.
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be issued, nevertheless a letter will be sent to the taxpaver, or to the trustee,
receiver, debtor in pos: e.sion, or other person designated by the court in which
the bankruptcy or receivership proceeding is pending as in control of the assets
of the debtor, notifying him in detail how the deficiency was comput d, that he
may furnish evidence showing wherein the deficiency is incorrect, and that
If
upon request he will be granted a hearing with respect to such deficieucy.
after such evidence is submitted and hearing held any adjustment appears
necessary in the deficiency, appropriate action will be taken. A copy of the
notification letter will be attached to the assessment list as the collector's authority for filing claim in any bankruptcy or receivership proceeding.
If any portion of the claim allowed by the court in a bankruptcy or receivership proceeding remains unpaid after the termination of such proceeding, the
collector will send notice and demand for payment thereof to the taxpayer.
Such unpaid portion with interest as provided in sections 282 (b) and (c)
of the Act and section 404 of the Revenue Act of 1985, may be coniected from
the taxpayer by distraint or proceeding in court within six years after the

termination of the bankruptcy, debtor, or receivership proceeding.
Extensions
of time for the payment of such unpaid amount may be granted in the same
manner and subject to the same provisions and limitations as provided m section 274(k), as amended by section 502 of the Revenue Act of 1928 and by
section 816 of the Revenue Act of 1988. (See article 1284. )
This article deals only with immediate assessmeuts provided for in section
282, as amended, and the procedure in connection with such assessments.

Articles 1191 o5 Regulations
follows:

74 and 77 are amended

—

to read as

Aa'r. 1191. Bankruptcy and, receivership proceedfi&gs.
During a bankruptcy
proceeding, or an equity receivership proceeding in either a I&'ederal or a Sts.te
court, the assets of the taxpayer are in general under the control of the court
in which such proceeding is pendiug, and the collection of taxes can not be
made by distraiuing upon such assets. However, any assets which under applicable provisions of law are not under the control of the court may be subject to distraint.
As used in these regulations
the term "bankruptcy proceeding" includes
proceediiigs under Chapters I to VII of the Bankruptcy Act, as amended, or
under section 74, 75, 77, or 77B, or Chapters X to XIII, of such Act, as amended;
and the term "adjudication of bankruptcy" iucludes, iu s.ddition to au adjudicatioii in a proceeding under Chapters I to VII, the approval of a petition
as properlv filed under section 77 or 77B or Chapter X by a court of competent .jurisdiction or the filing of a petition under sectiou 74 or 75 or Chapters
XI to XIII with a court of coinpetent jurisdiction.
A trustee in banl-ruptcy
(including a trustee, receiver, debtor in possession,
or other person designated as in control of the assets of a debtor in any
bankruptcy proceeding by order of the court in which such proceeding is peuding) or a receiver in any receivership proceeding is required to give notice
in writing to the Commissioner of Internal Revenue in Washington, D. C. of
,
the adjudication of bankruptcy or the appointment of a receiver.
(See section
274(a), as amended by section 50o of the Revenue Act of 1984.)
Collectors should, promptly after notice of outstanding liability against a
taxpayer in any bankruptcy or receivership proceeding, and in any event within
the time limited by the appropriate provisions of the Bankruptcy Act, as
amended, and the orders of the court in which such proceeding is peudiug,
file claim covering such liability in the court in which such proceeding is pending. Such claim should be filed whether the unpaid taxes involved have been
assessed or not, except in cases where the departmental
instructions direct
othei'wise; for example, where the payment of the taxes is secured by a
bond.
Such
claim
sufficient
should cover the amount represented by the assessment, plus interest at the rate of 6 per cent per annum for the period from
of
date
filing
the
claim by the collector to the date of termination of the
banl-ruptcy or receivership proceeding or to the ddte of pavment if payment
is made in full prior to such termination.
At the same time claim is filed with
the bankruptcy or receivership court, the collector will send notice and demaud
for payment to the the taxpaver together with a copv of such clairu.
Under section 8406 of the Revised Statutes and sectiou 8407 of the Revised
Statutes. ns amended, and section 64 of the Banl-ruptcy Act, as aruended, taxes
are entitled to the priority over other claims therein stated and the trustee,

II
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receiver, debtor in possession, or other person designated as in control of the
assets of the debtor by the court in which bankruptcy or receivership proceeding
is pending, may be held personally liable f' or failure on his part to protect the
priority of the Government respecting taxes of which he has notice. Bankruptcy courts have jurisdiction under the Bankruptcy Act, as amended, to
determine all disputes regarding the amount and validity cf taxes of a bankrupt
or of a debtor in a proceeding uuder the Bankruptcy Act, as amended. A
bankruptcy or receivership proceeding does not discharge any portion of a
claim of the United States for taxes except in the case of a proceeding under
Chapter X of the Bankruptcy Act, as amended, and except to the extent which
duly effectuated in a bankruptcy
may be provided in a plan or arrangement
proceedin; and any portion of a, claim of the United States for taxes which
has been allowed by the court in which the bankruptcy or receivership proceeding is pending and which remains unsatisfied after the termination of the
bankruptcy or receivership proceeding shall be collected with interest as provided in section 298 of the Act and section 404 of the Revenue Act of 1985.

Articles 1199 of Regulations
follows:

74 and 77 are amended

to read as

—

ARr. 1192. Immediate assessments in hanltrnptcp
and receivership cases.
the Commissioner has determined that a deficiency is due in respect of income tax and the taxpayer has tiled a peiition with the Board of Tax Appeals
prior to the adjudication of bankruptcy or the appointment of a receiver, the
trustee, receiver, debtor in possession, or other person designated as in control
of the assets of the debtor by the court in which the bankruptcy or receivership
proceeding is pending, may prosecute the taxpayer's appeal before the Board
Xo petition shall be filed with the Board
as to that particular determination.
for a redetermination of the deficiency after the adjudication of ba. nkruptcy
or the appointment of a receiver.
Claim for the amount of a dcficiencv, even thou h pending before the Board
for consideration, may be filed with tne court in which the bankruptcy or
receivership proceeding is pending without awaiting final decision of the Board.
In case of final decision of the Board before the termination of the bankruptcy,
debtor, or receivership proceeding, a copy of the Board's decision may be filed
by the Commissioner with the court in which such proceeding is pending.
V;hile the Commissioner is required bv section 274, as amended by section 505
of the I'evenue Act of 1984, to make immediate assessment of any deficiency,
such assessment is not made as a jeopardy assessment within the meaning of
section 278, as amended by section 819 (a) and (e) of the Revenue Act of 1988,
and consequently the provisions of that section do not apply to any assessment
made under section 274, as amended.
Therefore, the notice of the deficiency
provided for in section 278(b) will not be mailed. Although such notice will
nevertheless
not be issued,
a letter will be sent to the taxpayer, or to the
trustee, receiver, debtor in possession, or other person designated by the court
in which the bankruptcy or receivership proceeding is pending as in control of'
the assets of the debtor, notifying him in detail how the deficiency was computed, that he may furnish evidence showing wherein the deficiency is incorrect,
and that upon request he will be granted a hearing with respect to such
deficiency. If after such evidence is submitted and hearing held any adjustment appears necessary in the deficiency, appropriate action will be taken. A.
copy of the notification letter will be attached to the assessment list as the
conector's authority for filing claim in any bankruptcy or receivership proceeding.
If anv portion of the claim allowed by the court in a bankruptcy or receivership proceeding remains unpaid after the termination of such proceeding, the
collector will send notice and demand for payment thereof to the taxpayer.
Such unpaid portion with interest as provided in section 298 of the Act and
section 404 of the Revenue Act of 1985, may be collected from the taxpayer by

If

distraint or proceeding in court within six years after the termination of the
bankruptcy, debtor, or receivership proceeding. Extensions of time for the payment of such unpaid amount may be granted in the same manner and subject
to the same provisions and limitations as provided in sections 272(j), as amended
by section 816 of the Revenue Act of 1988, and 29t7. (See article 1178.)
This article deals only with immediate assessments provided for in section 274,
as amended, and the procedure in connection with such assessments.
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Article 974—1 of Regulations 86 is amended to read as follows:
AaT. 274 —
1. Bankruf&tcti and receivershi4& f&roceedings. —
During a bankruptcy

proceeding, or an equity receivership proceeding in either a Federal or a State
court, the assets of the taxpayer are in general under the control of the court
in which such proceeding is pending, and the collection of taxes can not be made
by distraining upon such assets. However, any assets which under applicable
provisions of law are not under the control of the court may be subject to

distraint.

As used in these regulations the term "bankruptcy proceeding" includes proceedings under Chapters I to VII of the Bankruptcy Act, as amended, or under
section 74, 75, 77, or 'I7B, or Chapters X to XIII, of such Act, as amended; and
the term "adjudication of bankruptcy" includes, in addition to an adjudication
in a proceeding under Chapters I to VII, the approval of a petition as properly
filed under section 77 or 77B or Chapter X by a. court of competent jurisdiction
or the tiling of a petition under section 74 or 75 or Chapters XI to XIII with a
court of competent jurisdiction.
A trustee in bankruptcy (including a trustee, receiver, debtor in possession, or
other person designated as in control of the assets of a debtor in any bankruptcy
proceeding by order of the court in which such proceeding is pending) or a
receiver in any receivership proceeding is required to give notice in writing to
the Commissioner of Internal Revenue in Washington, D. C., of the adjudication
(See section 274(a) and
of bankruptcy or the appointment of a receiver.
article 275—1.)
Collectors should, promptly after notice of outstanding liability against a taxpayer iu any bankruptcy or receivership proceeding, and in any event within the
time limited by the appropriate provisions of the Bankruptcy Act, as amended,
and the orders of the court in which such proceeding is pending, file claim
covering such liability in the court in which such proceeding is pending.
Such
claim should be filed whether the unpaid taxes involved have been assessed or
not, except in cases where the departmental instructions direct otherwise; for
example, where the payment of the taxes is secured by a sutficient bond. Such
claim should cover the amount represented by the assessment, plus interest at
the rate of 6 per cent per annum for the period from the date of tiling claim
by the collector to the date of termination of the bankruptcy or receivership
proceeding or to the date of payment if pavment is made in full prior to such
At the same time claim is filed with the bankruptcy or receivership
termination.
court, the collector will send notice and demand for payment to the taxpayer
together with a copy of such claim.
Under section 3466 of the Revised Statutes and section 3467 of the Revised
Statutes, as amended (paragraphs 40 and 41, respectively, of the Appendix
to these regulations), and section 64 of the Bankruptcy Act, as amended, taxes
are entitled to the priority over other claims therein stated and the trustee,
receiver, debtor in possession, or other person designated as in control of the
assets of the debtor by the court in which bankruptcy or receivership proceeding is pending, may be held personallv liable for failure on his part to
protect the priority of the Government respecting taxes of which he has
notice, Bankruptcy courts have jurisdiction under the Bankruptcy Act, as
amended, to determine all disputes regarding the amount and validity of
taxes of a bankrupt or of a debtor in a proceeding under the Bankruptcy Act,
as amendecl. A bankruptcy or receivership proceeding does not discharge any
portion of a claim of the United States for taxes except in the case of a
proceeding umler Chapter X of the Bankruptcy Act, as amended, and except
to the extent which iuay be provided in a plan or arrangement duly effectuated in a bankruptcy proceeding; and any portion of a claim of the United
States for taxes which has been allowed by the court in which the bankruptcy
or receivership proceeding is pending aud which remains unsatisfied after the
tciuninatiou of the bankruptcy
or receivership proceeding shall be collected
with interest as provided in section 298,

Article o74—2 ol Regulations
2. Ini&»c&ti«tc asscssnicnts
AaT. 274 —
If the Commissioner has determined
income tax aud the taxpayer has
Appeals prior to the adjudication
receiver, the trustee, receiver, debtor

86 is amended

to read as follows:

—

in bnnkr»ptcg a»d recetversktt& cases.
that a deficiency is due in respect of
filed a petition with the Board of Tax
of bankruptcy or the appointment
of a
in possession, or other person designated

I)
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as in control of the assets of the debtor by the court in which the bankruptcy
or receivership proceeding is pending, may prosecute the taxpayer's appeal
before the Board as to that particular determination.
No petition shall be
filed with the Board for a redetermination
of the deficiency after the adjudication of bankruptcy or the appointment of a receiver.
Claim for the amount of a deficiencv, even though pending before the Board
for consideration, may be filed with the court in which the bankruptcy or
receivership proceeding is pending without awaiting final decision of the
Board. In case of final decision of the Board before the termination of the
bankruptcy, debtor, or receivership proceeding, a copy of the Board's decision
may be filed by the Commissioner with the court in which such proceeding
is pending.
While the Commissioner is required by section 274 to make immediate assessment of any deficiency, such assessment is not made as a jeopardy assessment
within the meaning of section 278, as amended by section 819 (a) and (e) of
the Revenue Act of 1988, and consequently the provisions of that section do not
apply to any assessment made under section 274. Therefore, the notice of the
deficiency provided for in sectiou 278(b) will not be mailed.
Although such
notice will not be issued, nevertheless a letter vill be sent to the taxpayer,
or to the trustee, receiver, debtor in possession, or other person designated
by the court in which the bankruptcy or receivership proceeding is pendin
as in control of the assets of the debtor, notifying him in detail how the
deficiency was computed, that he ma. y furnish evidence showing wherein the
deficieucy is incorrect, and that upon request he will be granted a heari~g
with respect to such deficiency. If after such evidence is submitted and hearing
held any adjustment appears necessary in the deficienc, appropriate action
will be taken. A copy of the notification letter will be attached to the assessnieut list as the collector's authority for filiug cia.im in any bankruptcy or
receivership proceeding.
If auy portion of the claim allowed by the court in a bankruptcy or receivership proceeding remains unpaid after the termination of siich proceedin, the
collector will send notice and demand for pavment thereof to the taxpayer.
Such unpaid portion with iuterest as provided in section 298 of the Act and
section 404 of the Revenue Act of 1985, may be collected from the taxpayer by
distraint or proceeding in court within six vears after the terminatiou of the
Extensions of time for the
bankruptcy, debtor, or receivership proceeding.
payment of such unpaid amount may be granteil in the same manner and subject to the same provisions and limitations as provided in sections 272(j), as
amended by section 816 of the Reveuue Act of 1998, and 297. (See article 272—
8. )
This article deals only with immediate assessmeuts provided for in sectiou
274 and the procedure in connection with such assessments.

Article 274 —1 of Re~mdations 94 (section 3.274 —1 of Title 20, Cocle of
Federal Re~lations) is amended to read as follows:
Asr. 274 —1. Boalcruptcy aud re««fu«reship proc«cdlnga.
During a bankruptcy

—

proceeding, or an equity receivership proceeding in either a Federal or a State
court, the assets of the taxpayer are in geueral under the control of the court in
which such proceeding is pending, and the collection of taxes can not be made
by distraining upon such assets. However, any assets which under applicable
provisions of law are not under the control of the court may be subject to dis-

traint.

As used in these regulations the term " bankruptcy proceeding " includes proceedings under Chapters I to VII of the Bankruptcy Act, as ameuded, or under
sectiou 74, 75, 77, or 77B, or Chapters X to XIII, of such Act, as a.mended; and
the term "adjudication of bankruptcy" iucludes, in addition to an ailjudication
in a proceeding under Chapters I to VII, the approval of a petitiou as properly
filed under sectiou 77 or 77B or Chapter X by a court of competent jurisdiction or
the filiug of a petition under section 74 or 75 or Chapters XI to XIII with a
court of competent jurisdiction.
A trustee iu bankruptcy (including a trustee, receiver, debtor in possession,
or other person designated as in control of the assets of a debtor in any bankruptcy proceeding by order of the court in which such proceeding is pending) or
a receiver in any receivership proceeding is required to give notice iu writing
to the Commissioner of Internal Revemie in Washington, D. C., of the adjudication of banl-ruptcy or the appointmeut of a receiver. (See section 274(a, ) and
article 275—1.)
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Collectors should, promptly after notice of outstanding liability against a taxpayer in any bankruptcy or receivership proceeding, and in anv event within the
time limited by the appropriate provisions nf the Bankruptcy Act, as ameuded,
and the orders of the court in which such proceeding is pending, file claim coverSuch claim
ing such liabilitv in the court in which such proceeding is pending.
should be filed whether the unpaid taxes involved hare been assessed or not,
except in eases where the departmental instructions direct otherwise; for example, where the payment of the taxes is secured by a suffieient bond. Such claim
should cover the amount represented by the assessment, plus interest at the rate
of 6 per cent per annum for the period from the date of filing claim by the collector to the date of termination of the bankruptcy or receivership proceeding or
to the date of payment if payment is made in full prior to such termination.
At the same time claim is filed with the bankruptcy or receivership court, the
collector will send notice and demand for payment to the taxpayer together with
a copy of such claim.
Under section 8466 of the Revised Statutes and section 8467 of the Revised
Statutes, as amended (paragraphs 41 and 42, respectively, of the Appendix to
these regulations), and section 64 of the Bankruptcy Act, as amended, taxes are
entitled to the priority over other claims therein stated and the trustee, receiver, debtor in possession, or other person designated as in control of the
assets of the debtor by the court in which bankruptcy or receivership proceeding is pending, may be held personally liable for failure on his part to
protect the priority of the Government respecting taxes of which he has notice.
Baukruptcy courts have jurisdiction under the Bankruptcy Act, as amended, to
determine all disputes regarding the amount and validity of taxes of a bankrupt or of a debtor in a proceeding under the Bankruptcy Act, as amended.
or receivership proceeding does not discharge any portion of a
bankruptcy
claim of the United States for taxes except in the case of a proceeding under
Chapter X of the Bankruptcy Aet, as amended, and except to the extent which
may be provided in a plan or arraugement
duly effectuated in a bankruptcy
proceeding; and any portion of a claim of the United States for taxes which
bas been allowed by the court in which the bankruptcy or receivership proceeding is pending and which remains unsatisfied after the termination of the
bankruptcy or receivership proceeding shall be collected with interest as provided in section 298.

Article 274 —2 of Regulations 94 (section 3.274 —2 of Title 26, Coda
of Federal Regulations) is amended to read as follows:

—

Asr. 274 —2. Inimediate assessments As bankraptcp and receivership cases.
the Commissioner has determined that a deficieney is due in respect of income tax and the taxpaver has filed a petition with the Board of Tax Appeals
prior to the adjudication of banl-ruptey or the appointment of a receiver, the
trustee, receiver, debtor in possession, or other person designated as in control
of the assets of the debtor by the court in which the bankruptcy or receivership proceeding is pending, may prosecute the taxpayer's appeal before the
Board as to that particular determination.
No petition shall be filed with the
Board for a redetermination
of the deficieney after the adjudication of bankruptcy or the appointment of a receiver.
Claim for the amount of a deficienc, even though pending before the Board
for cousideration, may be filed with the court in which the bankruptcy or
receivership proceeding is pending without awaiting final decision of the Board.
In case of final decisiou of the Board before the termination of the bankruptcy,
debtor, or receivership proceeding, a copy of the Board's decision may be filed
by the Commissioner with the court in which such proceediug is pending.
While the Commissioner is required by section 274 to make immediate assessment of any deficienc, such assessment is not made as a jeopardy assessment
within the meaning of section 278, as amended by section 819 (a) and (e) of
the Revenue Act of 1988, and consequently the provisions of that sectiou do not
apply to any assessment made under section 274. Therefore, the notice of the
deficiency provided for in section 278(b) will not be mailed.
Althou h such
notice will not be issued, nevertheless a letter will be sent to the taxpayer, or
to the trustee, receiver, debtor in possession, or other person designated by the
court in which the banl-ruptcv or receivership proceeding is peuding as in control of the assets of the debtor, notifying him. in detail how the defici& ncv was
computed, that he may furnish evidence sho~ing wherein the deficiency is
incorrect, and that upon request he will be granted a hearing with respect to

If
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such deficiency.
If after such evidence is submitted and hearing held any
adjustment appears necessary in the deficiency, appropriate action will be taken.
A copy of the notification letter will be attached to the assessment list as the
collector's authority for filing claim in any bankruptcy
or receivership
proceeding.
If any portion of the claim allowed by the court in a bankruptcy or receivership proceeding remains unpaid after the termination of such proceeding, the
collector will send notice and demand for payment thereof to the taxpayer.
Such unpaid portion with interest as provided in section 298 may be collected
from the taxpayer by distraint or proceeding in court within six years after the
Extentermination
of the bankruptcy, debtor, or receivership proceeding.
sions of time for the payment of such unpaid amount may be granted in the
same manner and subject to the same provisions and limitations as provided
in sections 272(j), as amended by section 810 of the Revenue Act of 1988, and
297. (See article 272 —3. )
This article deals only with immediate assessments provided for in section
274 and the procedure in connection with such assessments.

(This Treasury decision is prescribed pursuant to the following
sections of law: Sections 274 and 62 of the Revenue Act of 1986 (49
Stat. , 1725, 1678; 26 U. S, C., Sup. IV, 274, 62); sections 274 and 62
of the Revenue Act of 1984 (48 Stat. , 744, 700; 26 U. S. C., 274, 62);
sections 274 and 62 of the Revenue Act of 1982 (47 Stat. , 287, 191);
sections 274 and 62 of the Revenue Act of 1928 (45 Stat. , 856, 810);
and sections 282 and 1101 of the Revenue A. ct of 1926 (44 Stat. , 62,

111).)

GUY

Commissioner

Approved April 8, 1989.
JOIIv W. HANEs,
Actinct secretary of the Treasury.

T. HELVERING)

of Internal Ee~enue

(Filed with the Division of the Federal Register April 5, 1939, 12.14 p. m. )

—

SUPPLEMENT O. OVERPAYMENTS.

—

ARTIULE

SECTION 822. REFUNDS AND CREDITS
822—
1:Authority for abatement, credit, and. refund of tax.
REVENUE ACT OF 1936.

Assigned

(See

claim executed by assignor and transmitted.
280. )

6. C. M. 21058, page

by assignee.

TITLE VIII.—
GENERAL PROVISIONS.

—

SECTION 1001. DEFINITIONS.
ARTIcLE 1001—
5: Limited partnership
REVZNUZ

Amendment of Regulations
T. D. 4894, page 79.)

as corporation.

ACT OF 1936.

94, articles

5
1.001—

and 1001—6.

. (See

211

—

[) 22(a),

INCOME TAX RUI IXGS. PART

Art. 22(a) —1.

III.

REVENUE ACTS OF 1935 AND 1934 OR PRIOR ACTS.

—

SUBTITLE B. GENERAL PROVISIONS.
PART

COMPUTATION
II.—

OF NET INCOME.

—

SECTION 22(a). GROSS INCOME: GENERAL
DEFINITION.
ARricLE

92(a)-1: What

included in gross income.
REVENUE ACT OF 1994.

of article o2(a) —1. (See T. D. 4879, page 159.)

Amendment
AIrricLE

92(a) —1: What included in gross income.
INCOME TAX

1.

INcoME

—REVENUE&

ACT

—Oj&tlssloN

F&RAUD

OI&'

—

1921 DECISION OF COURT.

RETURNs

FROM
—TAX EVASIUN.

1939—9—9784
Ct. D. 1886

OF

PROFITs

ON

SALEs-

Decedent, an ofhcer of a corporation, in 1922 and 1023 received
bonds as profits from sales of oil negotiated by him for the corporation, but concealed the receipt thereof from the corporation and
mingled the bonds and coupon proceeds with his own funds.
congressional committee having begun an investigation of this and
other similar corporations in May, 1928, the decedent resigned his
office in September, 1028, turned over certain bonds to his son for
delivery to the corporation in case of his death or duriug his life
upou his written order, and went abroad in December of that year.
In 1025, while in Canada, the decedent disclosed the 1922 and 1923
transactions to certain officials of the corporation and gave an
order upon his son for delivery of bonds to the corporation in an
amount covering those received plus the coupons disposed of.
Held, that the Board of Tax Appeals was amply justified in finding
that the decedent took the bonds as his otvn, that he was therefore
subject to tax thereon even though the corporation could have
reclaimed them, and that he fraudulently
omitted them from his
1022 and 1928 returns, with intent to evade tax.
2. DscrsroN AFFIRAIED.
Decision of the United States Board of Tax Appeals (1087)
(35 B. T. A. , 075) atfirmed.
oF APPEALs FBR THE SEcoND CIRctrIT.

Ur&ITED STATEs CIROUIT CQURT

City Itantr of Netc York, Executor, Estate of James E. O'Neil,
Deceased, petitioner, v. Gt&y T. Hetvering, Commissioner of Internal Reventte,
respondent.
[98 Fed. (2d), 08.]
On petition for review of a decision of the Board of Tax Appeals, assessing the petitioner
for income tax deficiencies for the years 1922 and 1923.
Ztte 'Aratio»al

Before

MANTON,

L.

EIAND,

and AUOUsrus

N. HAND, Circuit Judges.

[July 11, 1088.]
OPINION.

I,. IIANO, Circuit J»dge: This case

aria&» on a petitio»

ihe Bo»rd of Tux Altpcals, assessing;&n

incont&

t;&x

to review a» order of
i&iicie»cy for each of the

$
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years 1922 and 1928 against the petitioner, as executor of James H. O' Neil. The
facts are as follows: During the years 1921, 1922, and 1928 O' Neil was president
aud general manager of the Prairie Oil 8& Gas Co. He resigned on September 11,
1928, left for France in December of that year, and so far as the record shows,
did not return until some time during the year 1928; he died on August 21, 1981,
a resident of the city of New York. In 1921 two Texas oil companies, controlled
by one, Hurnphreys, owned large oil fields which Humphreys wished to exploit.
O' Neil, oue Blackmer, and Stewart, president of the Standard Oil Co. of Indiana,
went over these fields, and about the middle of November, Blackmer brought in
Sinclair, pres''dent of the Sinclair Refining Co., whom he told that he had already
arranged to buy 80, 000,000 barrels of oil from Humphreys.
On the 16th and
17th, O' Neil, Stewart, Sinclair, Blacl-mer and Humphreys agreed upon a price
of $1.75 to the Prairie, Sinclair. and Standard Oil companies; aud Blackmer and
Humphrevs agreed privately upon a price of $1.50 a barrel between themselves.
Blackmer told the other three that their companies must buy from the Continental Trading Co., Ltd. , a Canadian company, organized on the 16th by a Toronto
barrister, named Osier. They agreed; one contract was made by which Humphreys's companies were to sell 88,000, 000 barrels to the Continental company at
$L50 a barrel; a.nother, by which the Continental company was to sell to the
Prairie and Sinclair companies the same oil at $1.75. (The Standard Oil Co.
shared in this contract with the Sinclair company. ) These contracts were later
ratified by the Standard Oil Co. , the Prairie company and the Sinclair company,
all of which 1-new of the difference in price between the two contracts. Apparently at about the same time Sinclair told Blackmer that he would expect some
part of that difference for himself, and on the 26th, Osier told Stewart that he
also might have a share. Stewart thereupon executed a declaration of trust to
his company of any interest that he might receive; informed one of its oiiicers,
and put the instrument in his safe deposit box. It does not appear when O' Neil
dec.'dcd to take a part, but he must have done so, for he, Blackmer, Sinclair aud
Stewart divided the difference between themselves in substantially equal proportions, aud all l,-ept any knowledge of it from their companies, except as we have
just stated as to Stewart. A pipe line was laid and the oil began to run in January of 1922; large profits resulted, amountiug during the year 1922 and up to
June, 1928, to over $8, 000, 000. As the money came in, Osier bought Liberty bonds
with it which he distribut. ed among the four: $727, 000 each to O' Neil and Blackmer; $759,500 to Stewart; and $750, 000 to Sinclair. (O' Neil received $44L000 in
1922 and $286, 000 in 1928, the last delivery was probably on June 15.) It does
not definitely appear what O' Neil did with his bonds until the end of 1928;
except that he clipped all the coupons for 1922 and 1928; and in A. ugust, 1922,
and June, 1928, cashed them on at least, p162, 000 of the bonds aud deposited the
proceeds in his bank. IIe appareutlv mixed them with a number of other bonds
and may never have reduced the entire batch below those which he received;
all we know is that he used at least $81,000 of those coming from the Continental
company for his own purposes in 1924.
A committee of the Senate begau to investigate the whole transaction in Mav of
1928; this apparently frighteued those in coutrol of the Continental company,
for on May 26 they sold the contract to the Prairie and Sinclair companies for
$400, 000, although only one-third of the oil had s.t the time been delivered and
the sum was totally inadequate.
Shortly before O' Neil left for France in
December, 1928, he delivered to his sou three or four packages of bonds telling
him that amoug them were $727, 000, the property of the Prairie company, which
his son was to deliver to it in case of his death, or during his life upon his written
order. In May, 1925, while in Canada, he had an interview with his former secretary, Kountz, and Fitzpatrick, the chairman of the Prairie company's board of
directors, and its attorney, Flannellv. He told them of the bonds and that he had
always intended to keep them apart and give them to the Prairie company; that
he hud never returned them as part of his income, and had clipped the coupons
by mistake. He gave no explanation of his failure to inform the company earlier,
except that there were other persons concerned who might be injured by tbe
disclosure. Thereupon he gave Eouutz an order upon his son for $800, 000 in
Liberty bonds, adding $78,000 for the coupons he had disposed of, and on this
order the son delivered, that number to the Prairie company.

O' Neil filed income tax returns on June 8, 1928, and on June 9, 1924; neither
one included the bonds, nor did Stewart, Blackmer or Sinclair include theirs in
However, on I'ebruary 28, 1928, Blackmcr's attorney told the
their returns.
taxing ofbcials of those which Blackmer had received, and tbe Cominissioner
thereupon assessed him; and on August 26, 1929, posted a letter to O' Neil proposiiig to assess him also. The deficiency notice was sent to his executor on

July 11, 1984.
The taxpayer raises three objections: (1) that O' Neil never regarded the bonds
as his own, but held them always as agent or trustee for bis conipany; (2) that
even though he had taken and held them as his own, they were not bis property;
and as constructive trustee he could not be taxed upon them; (8) ths. t assuming
that he could be taxed, he did not so understand it, and therefore did not file
fraudulent returns within the meaning ot the statute. As to the first point, if
O' Neil always meant to hold the bonds as agent for his company, he went about
it in a curiously indirect and covert way, for there was no apparent reason why
be should not have turned them over at once. Stewart did mean to take them only
as trustee, and be at once divested himself of any interest in them, while continuing to protect the others concerned. Why could not O' Neil have done the same
thing'! It was not even necessary to inform another ofiicer of his company; an
effective trust could have been set up through a third person who would have kept
his confidence. The transaction on its face had every earmark of the usual illicit
bonus or commission, and there is not a shred of evidence that he ever intended
anything else until December, 1928: ii there had been, it would be hard to reconcile it with clipping the coupons and depositing more than a fifth of them to his
own account. The declaration and delivery to his son in December, 1928, had no
legal effect, an(1 nobody suggests that it had; it is put forward as evidence of the
intent with which he had originally received the bonds, like the eventual restitution in May, 1925. There is however no reason so to construe it. In the first place
it was altogether inadequate as restitution; he parted with no control, at most
it was an expression of pious desire to be realized in the future. But eveu if
it were more, it could hardly throw any light upon the intent with which be bad
received (be bonds in I!822, because there was another adequate, and very different, inotive for it. When the Senate commit(. ee began to unearth the affair in
May, 1923, as we have said, all those concerned at once took fright and canceled
Although the companies did not know till later of tbe distributhe arrangement.
tion of the profits, they might find out and prudence dictated at least a gesture,
We also think that tbe declaration ought not to
looking towards restitution.
relate back to O'Neil's intent when he received the bonds of May and June, 1928,
If it did, why was it so long delayed"t Although we do not know why he
iesigiied in September and left for France in December for a four years' absence,
an&1 wliilc perhaps we may not connect these events with the progress of i,he
investigatioii, it would be at least gratuitous to assume that the declaration was
in fact not actuated in any degree at all by disclosures made after June. It
appears to us that the Board was amplv justified in finding that hc took all the
bonds as his own.
It is another matter whether even so they were part of his taxable income,
They were of course the property of the Prairie company in the sense that it
could have reclaimed them: they were not therefore like the earnings of an illicit liquor seller, which belong to him, however acquired.
(United States v.
Sutti&', an, 274 U. S., 259 [T. D. 4028, C. B. VI —
2, 177 (1927)]; Steinberg v'.
United States, 14 Fed. (2d), 564 (C. C. A. 2). ) But there are several cases in
which persons have been taxed upon property which could be recovered from
thein. For example, the lender upon usurious interest
if on an accrual basis—
must include his apparent profit in his return, though possibly be may be allowed.
to deduct it as a loss if the borrower reclaims it. (Barker v. )tfagruder,
95 Fed. (2d), 122 (C. A. D. C. ).) Again, when a railroad collects too large
fares, the excess is income, though the passengers have a theoretical right of
restitution.
(Ciiieago R. I. &f- P. Itg. v. Commissioner, 47 I&'ed. (2d), 990 (C. C. A.
8).) In Board v. Commissioner (51 Fed. (2d), 78, 75 (C. C. A. 6) ), an
unlawful bonus obtained by a director at bis company's expense was held to be
income; and, although tbe taxpayer seeks to distinguish the decision because
the company knew of the arrangement, that. did not make it lawful. There

—

$

22(a), Art. 22(a) —1.

214

are indeed decisions to the contrary. Commissioner v. Tarnctt (82 Fed. (2d),
661 (C. C. A. 5) ) is one, but it was by a divided court. Our own decision
in Ran v. United States (260 Fed. Rep. , 181) is another, which United States
v. Coriiraerford
(64 Fed. (2d), 28) can not be said to overrule. But in
Ran v. United States the result did not turn on that point alone, and it probably
did not receive the attention it otherwise would have had. At any rate we are
disposed to overrule it, because, although the decisions are not, as we have shown,
entirely harmonious, the weight of authority is against it, and it seems to us
Although taxes are public duties attached to the ownership
wrong in principle.
of property, the State should be able to exact their performance without being
Possession is in general
compelled to take sides in private controversies.
prima facie evidence of ownership, and is perhaps indeed the source of the concept itself, though the time is long past when it was synonymous with it. It
would be intolerable that the tax must be assessed against both the putative
tortfeasor and the claimant; collection of the revemie can not be delayed, nor
should the Treasury be compelled to decide when a possessor's claims are withIf hc holds with claim of right, he should be taxable as an
out legal warrant.
owner, regardless of any infirmity of his title; no other doctrine is practically
possible, and no injustice can result. We think therefore that O' Neil was
taxable upon the bonds for the vears 1922 and 1923.
Whether he fraudulently omitted them from his returns on June 8, 1928, and
June 0, 1924, is a more difficult question. It is not enough that he was defrauding his principal, or knew that he was; he must have meant also to
defraud the Treasury. True, he knew that in one way or another he was doing
just that, because the bonds were somebody's income, and nobody was paying a
tax upon them; but it does not follow, because he was suppressing them so that
the Prairie company could not declare them though that may be an actionable
wrong that his return was fraudulent and made with an intent to evade his
own tax. We shall assume arguendo, that the statute requires that intent.
All things are possible and it may be that even while O' Neil held the bonds
meaning to keep them, he thought that he was not taxable; but that is too
extreme a conjecture to be seriously entertained.
So far, therefore, as concerns his return on June 8, 1023, made at a time when he had not shown the
least disposition towards restitution and while he was still busy taking bonds
the ease is clear. The return of June 9,
and holding them surreptitiously,
1024, stands on a different footing, and if his declaration of December, 1028,

—

—

and his subsequent conduct had been less equivocal, our doubts might prevail.
On the whole we think that there was enough to justify the conclusion that
he understood that he should have charged these as well against himself.
We have already said that we believed that when he took his allotments in
3iay and June, 1928, he meant to keep them for himself, and we have, just
held that as to such bonds it was absurd to suppose that he thought himself
not taxable. Therefore, we have only to consider how far he might have
He is dead,
supposed that the transaction with his son changed the situation.
and if he were alive, his testimony would not be conclusive; we can not lriioia
what he thought, but we do know what he did in the year before; we know
that liis declaration in fact related only to the future; and we know that in the
spring of the year 1024 he was continuing to treat these bonds as his own.
Although fraud must be well proved, the taxpayer has the burden of showing that the Commissioner was wrong and that the Board had no basis for
its finding. When the situation as a whole is reconstructed, so fsr as the
evidence allows, it appears to us that there is rational ground for saying
that he knew that his return of 1924 should contain the bonds of 1028, just
as the earlier return should have. And, indeed, although we recognize that
the issues are different, we are not disposed to scrutinize with too jealous
an eye whether he thought a fraud on the Treasury in which lie was certainly
engaged, would inure to his own advantage, or to that of a principal which
he had so recently shown himself ready to despoil.
Order affirmed.
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TRAcT

OF COURT.
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Avoln&NOE CF
EARNED
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TAx.
The petitioner,

after arriving at an understanding with the M
Corporation for the sale at a certain price of all the common stock
of the N Corporation, of which he was an employee and the
majority of the stock of, which he controlled, organized two new
He then
corporations, 0 and P, which he owned and controlled.
acquired options on the balance of N's stock, and entered into a
written contract with M for the sale of the stock at the price agreed
upon, but which provided that part of the purchase price was to
be paid for the stock and the balance for the employer interest in
a personal service contract with O. Thereafter, petitioner offered
to 0 an option on the stock of N which he controlled and an assignment of the options he held, which oifers were accepted. O then
assigned the options and employment co~tract to P, which exercised the options, sold to M the shares it had acquired, and transferred the employment contract to a subsidiary of M in exchange
for stock of M, which was subsequently reacquired for a sum equal
to that paid for the employment contract. Held, that the various
transactions, intricate and involved as they were, were simply
anticipatory arrangements for the deflection of income to be earned
and must be disregarded for taxation purposes, and that the sum
paid for the shares given in exchange for the employment contract
was taxable as income of the petitioner.
2. DEcrsloN AFFIRMED.
Decision of the United States Board of Tax Appeals (1987) (M
B. T. A. , 14) affirmed.
8.

REHEARINo

DENIEB.

Petition for rehearing

denied October 4, 1988.
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Wallace groves, petitioner,

v. Corrznzissiorzer

of 1ntertzat

Revetzzze,

resporzdent.

[99 Fed. (2d), 179.]
Ozz

petitioa to review the deeisioa of the United States Board of Tax Appeals.

Before

PARKi

8 and

NORTHOOTT,

Circuit Judges, and HATES, District Judge.

[June 6, 1938.]
OPINION.

NoRTHcoTT, Circuit

Judge: This is a petition to review a decision of the United

States Board of Tax Appeals involving income taxes of Wallace Groves, the
petitionei, for the year 1980 in the amount of $187,449.57. The decision of the
Board is reported in 86 B. T. A. , 14.
The facts as found by the Board, about which there is no dispute, are as

follozvs:

Petitioner, now a resident of New York, was in 1081 a resident of Baltimore,
Md. . where he filed his income tax return for 1980. In 1929 and into 1980 he was
employed by First Industrial Bankers, Inc. , engaged in the small loan business,
at an annual salarv of $12,000. That corporation was organized Januarv 9,
1920, and its outstandin
shares in 1980 were 54.000 common and 46, 296 preferred. Of the 5-1,000 common, 18,000 werc owned in equal shares by Belmont &
Co. , C. T. Williazns & Co., and the Bankers Bond & Share Co. , and 86, 000 were
owned by the First Industrial Corporation, of which petitioner was an officer
and director. Petitioner coutrolled the 36,000 shares held by the First Indus-

$

22(a), Art. 22(a) —1.]

216

trial Holding Corporation. In the hearing before the Board it was stated by
petitioner's counsel that petitioner or his brother was the principal holder of
the common shares of the First Industrial Holding Corporation.
In June, 1980, Arthur M. Greeue, president of the Mercha»ts &. Manufacturers
Securities Co., informally began uegotiatious with the petitioner looking to the
acquisition of an interest in First Industrial Bankers, Inc. , which resulted in
an understanding
that the Securities company should acquire the 54,000 common shares for $1,000,000 and that First Industrial Bankers, Inc. , should be
merged with the Domestic Finance Corporation, subsidiary of the Securities
company. This understanding was then to be embodied in a written agreement,
the mechanics and details of which were to be left entirely with the attorneys
and accountants of Greene.
On June 20, 1930, petitiouer caused the Firinbank Corporation to be organized,
with an authorized capital stock of 5, 000 shares of $10 par value.
On June 21, 1960, the Wagegro Corporation was organized with an authorized
capital stock. of $1,000, 000, consisting of 5, 000 class A and 5,000 class B shares,
and petitioner and his brother immediately became directors.
The petitioner
owned and controlled both these companies.
On June 26, 1930, petitioner acquired options to purchase the 18,000 shares of
First Industrial Bankers, Inc. , from Belmont & Co., C. T. Williams & Co. , and
the Bankers Bond & Share Co. , for $191,146.14.
The written agreement between Greene, representir. g the Securities company,
and the petitioner is dated J'une 27, 1980. It provided for tbe efforts of both
to accomplish the merger of Domestic Finance and First Industrial Bankers,
Inc. , and set forth the details of the contemplated method of accomplishing
such merger, among which was the acquisition by Domestic Finance of the
54, 000 common shares of First Industrial Bankers, Inc. , in exchange for 18,000
common shares of Domestic Finance. It provided that upon such merger petitioner would cause the said 18,000 common shares of Domestic Finance to be
delivered to the Securities company.
Petitioner agreed that on or prior to the date of closing the merger he would
enter into an employmeut contract with the Securities company or such other
company or corporation as should have authority to engage in the small loan
business, agreeing to devote his entire time and services for a period beginning on the date of the closing of the merger and ending January 1, 1983, for
au an»ual salary of $18,000 and binding himself not to engage directly or indirectly in any business in competition with his employment or through its
subsidiary or aKliated companies in ihe so-called small loan business for a
period of two years from and after the date of termination of the emyloyment
contract. The petitioner further agreed that uyon the date of the closing of the
contract and the payment of the cousideration he would cause the employer
interest in said coni. ract to be vested in such corporation as the Securities company would designate.
The written agreement stipulated that as payment for said 18,000 shares of
co»amon capital stock of Domesiic Finance Corporation there would be paid
the sum of $425, 000 iu cash, and as payment for the assignment of the employment contract there would be transferred 28, 000 shares of class A stock of the
Securities company accompanied by the commitment of some person, firm or
corporation to purchase said 28, 000 shares for the sum of $575, 000, the Securi
the yerformance
ties company guaranteeing
of tbe obligations of said

commitment.
O» August 8, 1980, petitioner made an oiTer to the Firinbank Corporation of
an option to purchase 86, 000 shares of First Industrial Bankers, Inc. , for
$800,000, an assignment of options held by him for the purchase of 18,000 such
shares, and $5,000 in cash, in exchange for the issuance to him by the Firinbank Corporation of its 5, 000 shares of capital stock. On the same date, this
ofTer was acceyi. ed and the option covering 86, 000 shares controlled by the
petitioner was executed, and those oytions covering the 18,000 shares were
assigned. On the same date, yetitioner and the Firinbank Corporation agreed
that petitioner would be employed by the corporation for the period August 15,
1980, to January 1, 1988, and would receive compensation of $1,500 a month,
and would refrain from the small loan business, except in New Mexico and
Arizona, for two years after termination of ihe employment.
At the first meeting of the directors of Wagegro, on August 8, 1980, petitioner
was elected president and treasurer.
At the meeting consideration was given to
an offer dated August 8, 1980, of Arthur Greene to purchase from the corporation
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5,000 of its class A shares for $500, 000 in cash, the shares to be issued in
Greene's name. The offer was accepted. Thereupon the directors immediately
and Dixon were elected in their places.
resigned, and Greene, Dallstream,
Dallstream and Dixon werg associates of Greene. Greene was now the Wagegro
Corporation's sole shareholder.
On August 11, 1930, the charter of the Wagegro
Corporation was amended as the result of a stockholders' meeting at which
the petitioner voted all the shares uuder a proxy from Greene.
On August 12, 1930, the Firinbank Corporation made a written offer to the
Wagegro Corporation, which was accepted by the Wagegro Corporation on
August 18, 1930, to assign to Wagegro the four options for the purchase of 54, 000
shares of First Industrial Bankers, Inc. , and its employment contract with
the petitioner, in exchange for 5&000 class B shares of Wagcgro to be issued to
it. On A.ugust 13, 1930, the four options and the employmeut con(ract were
assigned by the Firinbank Corporation to the Wagegro Corporation, and the
Wagegro Corporation resolved to exercise the options to purchase the 54, 000
shares of First Industrial Bankers, Inc. , for approximately
$500, 000. The
options were exercised and the 54, 000 shares purchased by the Wagcgro Corporation. At the same meeting, an offer was received from the Securities comto issue to the Wagegro Corporation 28, 000 shares of its class A stock
~any
' having a present fair market value of $575,000, in exchange for au assignment
of the Firinbank-Groves employment contract; this offer was accepted, and the
employment contract was assigned by the Wagegro Corporation to the Domestic
Finance Corporation by direction of the Securities company. The fair market
value of the 23,000 class A shares of Securities company was $575, 000.
On August 15, 1980, Greene made an offer to Wagcgro, which Wagegro
accepted, to purchase 23, 000 class A shares of the Securities company for
$575, 000, payable $75, 000 in cash and'$500. 000 by' the sur'render for retirement
of 5, 000 class A shares of the Wagegro Corporation.
On the same date, August
15, 1980, the Securities company made an offer to the Wfigegro Corporation,
which the Wagegro Corporation on that date accepted, to purchase the 54, 000
common shares of First Industrial Bankers, Inc. , for $425, 000 cash. Thereupon
all the directors and officers, viz, Greene, Dallstream, and Dixon resigned and
Groves, Sommerwerck, and Taylor were elected to their places. Sommerwerck
and Taylor were associates of Groves.
In January, 1931, the employment contract, which was then still held by
Domestic F&inance Corporation, was substantially modified by the parties by a
reduction in the amount of compensation to $100 a year, a change in the
services to bc rendered by petitioner, and in the extent of the restrictions
against engaging in the small loan business.
The 54, 000 shares of First Industrial Bankers, Inc. , were not transferred to
or acquired by the Securities company in exchange for 18,000 shares of Domestic
F&inancc Corporation as provided by the' cohtract June 27, 1980, between the
Securities company and the petitioner.
The Firinbank Corporation is still in existence and operates as a holding
company.
It still holds the Wagegro shares. The Wagegro Corporation is still
in existence, having the same capital, and has been active as a finance company,
buying s&curities, sellin securities, and buying notes.
The Securities company, on its income tax return for the fiscal ye;ir ended
March 31, 1981, took a dedurtiou of $1o1,315.80 as amortization of the FirinbankGroves employment contract, computed upon a cost basis of $575, 000 amortized
over the period August 15, 1930, to January 1, 1983.
Petitioner owned all tlie stock of the I'irinbank Corporation which corporation
in turn owne&l all the stork of the Wagegro Corporation.
The Commissioner of Internal Revenue, the respondent here, made a determination of pc(itioner's tax liability for the year 1930 fixing the deficiency at
$178,699.57, based chiefly on the value as fixed by him of the 28.000 shares of
the Srrurities company stock, and upon appeal to the Board of Ta'x Appeals
this dcficicncy v'as reduced to $137,449.57, the Board finding the value of the
28, 0CO sh;&res of the Securities company stock to be less than found by the
respondent.
The Board held that certain other items determined by the respondent were not correct clmrges but held that petitioner was properly chargeable
with the tax on the $575,000 paid as consideration for the 23, 000 shares turned
over for petitioner's employmeut contract.
172176 3&& pt. 1
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The sole question involved is whether the sum of $575,000 paid for the shares
given in exchange for the employment contract, was taxable as income of the
petitioner for the year 1930.
It is contended on behalf of the petitioner that the 28,000 shares of stock
in question were not received by him personally but we fail to see what difference
this would make. The shares were received by a corporation owned and
conirolled absolutely by the petitioner, and the petitioner alone. It would be
hard to find a more intricate or involved financial transaction than the one
conceived and carried out by the petitioner in the instant case. A study of. the
circumstances as shown by the record leads to the inevitable conclusion that the
petitioner upon arriving at an agreement with Greene with regard to the sale
of the Industrial company stock, realizing that he would have to pay a large
income tax, set out to devise a scheme to escape at least a part of that tax.
Shortly after negotiations were opened, and within the same month, he organized
the Firinbank Corporation, in which he owned all the stock, and the next day
he organized the Wagegro Corporation in which the Firinbank Corporation in
turn held all the stock. In the same month (June 26, 1930) he acquired options
on the rest of the stock in the Industrial company and the next day, June 27,
1930, he entered into a written contract for the sale of all the Industrial company
stock for the price evidently already agreed upon but which provided that
$425, 000 of the $1,000, 000 was to be paid for the stock and $575,000 the balance
of the $1,000, 000 was to be paid for the employer interest in a personal service
contract which the petitioner entered into. with the Firinbank Corporation,
which was entirely owned by him. This personal service contract was assigned
to another corporation, the Wagegro Corporation, also owned by the petitioner
and was transferred for 23,000 shares of Securities company stock which was
sold back to the purchasing company for a previously agreed upon price of
$575,000.
This personal service contract which Groves made with himself, as owner
of Firinbank and immediately transferred to himself as owner of Wagegro,
was but another step in the deliberately conceived scheme to escape taxation.
At the time it was made Groves was free to contract direct with the Securities
company, if they wished to secure his services, and the contract entered into
with so much formality was allowed to run only a short five months when it was
set aside practically in its entirety.
There can be no doubt that the transactions shown here, intricate and involved as they were, were simply anticipatory arrangements for the defiection
of income to be earned. Such arrangements must be disregarded for the purposes of taxation. As was said by the Supreme Court in Stone V. Whgte (301
U. S., 532 [Ct. D. 1232, C. B. 1937-1, 224]):
is in the public interest that no one should be permitted to avoid his just
share of the tax burden except by positive command of law,
The fact that petitioner organized the two corporations, owned and controlled
entirely by him, in anticipation of diverting to them the income he knew he
would earn, instead of receiving these earnings himself, can not avail him to
escape a proper tax. A taxpayer can not enter into a contract under which he
assigns to another income to be earned and thereby shift the tax on that income
from himself. Here the assignment was made to a corporation the petitioner
himself controlled. As was said by Mr. Justice Holmes in teems v. Li'art (281
U. S., 111):
"But this case is not to be decided by attenuated subtleties. It turns on the
import and reasonable construction of the taxing Act. There is no doubt that
the statute could tax salaries to those who earned them and provide that the tax
could not be escaped by anticipatory arrangements and contracts however skillfully devised to prevent the salary when paid from vesting even for a second in
the man who earned it. That seems to us the import of the statute before us
and we thiuk. that no distinction can be taken according to the motives leading to
the arrangement by which the fruits are attributed to a different tree from that
on which they grew.
Again in Cortisol v. Botoers (281 V. S., 376 [Ct. D. 188, C. B. IX—
1, 254 (1930)
Mr. Justice Holmes said:
"The income that is subject to a man's unfettered command and that he is free
to enjoy at his own option may be taxed to him as his income, whether he sees
fit to enjoy it or not.

"It
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The fact that petitioner left the money with his Wagegro Corporation, pending
this litigation, can not operate to exempt him from the payment of the tax. In
Burnet v. Sanford ck Brooks Go. (282 U. S., 359 [Ct. D. 277, C. B. X—1, 363
(1931)]), opinion by Mr. Justice Stone, the Court said:
"It is the essence of any system of taxation that it should produce revenue
ascertainable and payable to the Government, at regular intervals. Only by such
a system is it practicable to produce a regular flow of income and apply "methods
of accounting, assessment, and collection capable of practical operation.
As was decided in IIelverbig v. Gordon (87 Fed. (2d), 663):
"The Goverument can not be controlled by the manipulations of the taxpayer's
accounts, nor by the shifting of funds from one personally dominated corporation to another, in the enforcement of the tax laws. It is the Commissioner's duty
to look through forms to substance and to assess the earnings of corporations to
their shareholders in the year such earnings are distributed. "
It is contended on behalf of the petitioner that the making of the contract for
personal services was a device plauned by the attorneys and accountants in the
employ of Greene to enable him (Greene) and his associates to escape taxation
and that this contract was not what it purported to be; and that the $575,099
paid for the assignment of the emyloyer interest in the contract was in reality a
part of the agreed purchase price for the Industrial Bankers stock. The yetitioner was a party to this contract, gave his full approval and his assent to
the arrangement as conceived and carried out and will not now be heard to deny
that the contract was wha. t it purported to be. Having entered into a scheBIe
concocted for the sole purpose of perpetrating a fraud upon the Government by
the evasion of a proper tax, the petitioner is estoyped from denying the bona
fides of the contract, when it suits his purpose to do so, in seeking to evade
taxation.
The various steps taken by the petitioner were anticipatory arrangements for
the deflection of income. The Wagegro and Firinbank Corporations were not
created by the petitioner for the purpose of carrying on any real or actual business in the ordinary way but only in furtherance of the scheme to evade taxation. The Board was justifled in looking through the form to the substance of
the various transactions arranged and carried out by the petitioner.
The petitioner in effect received and still enjoys the possession of the proceeds of the
sale oi' the 23, 990 shares of the Securities stock and should be taxed for the
$575, OOO as income for the year 193().
Ailirmed.

ARTIOLE

22(a) —2: Compensation
REVENULr ACTS OF

for personal services.
1926„1028,'1032,

AND 1984.

Taxability of compensation

received by Federal ojIicers and employees and ofFicers and employees of States or political subdivisions
thereof. (See Mim, 4916, page 71.)
ARTIOIE

22(a) —2: Compensation

for personal

services.

—REVENUE ACT OF 1928—DECISION
—
INcoME CoMXIISSIDNS —
TAxABLE WHEN REGEIVED
INCOME TAX

STQRED IN LATER YEAR.

1939-25—9888
Ct, . D 1404
OF COURT.
THCLGH

Rz-

Money which ofllcers of a building and loan association charged
and received, under claim of right and without restriction as to use
and disposition, as commissions on the sale of capital stock of the
association, constituted taxable income for the vears in which received, despite the fact that the offlcers subsequently
restored the
equivalent thereof (although without judgments determining their
liability to make such restoration) in settlement of suits instituted against them by the receiver of the association.

II
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UNITRD STATES CIRGUIT CoURT

oF APPKALs FoR

THR) TENTH

CIROUIT.

No. 1658. Esther

A. Saunders, AdmimistratrLu
of the Estate of %iles
Saunders, Deceased, v. Commissioner of Internal revenue.

g.

No. 1662. Esther A. . Saunders, as Administratriv
of the Estate of I)files
Saunders, Deceased, appellant, v. United States, appellee.

g.

No. 1668. Ethel L. Westcott, appellant,
No. 1664. Thomas L. Leurts, appellant,

v. United States, appellee.
v. United States, appellee.

[101 F. (2d), 407.]
On petitions

Appeal

to review decisions of the United States Board of Tax Appeals

(No. 1658).

from the District Court of the United States for the Distr)et of Colorado
1662, 1668, aud 1664).

Before PHIIIIPs,

BRATToN,

(Nos,

and WILLIAMs, Circuit Judges.

[January 9, 1989.]
OPINION.

BRAITCN, Circuit Judge, delivered the opinion of' the court.
These are four separate cases. , The first is on petitions to review decisions
of the Board of Tax Appeals, and, the other three are appeals from judgmentS
of the District Court of Colorado; and the question common to all of them is
whether money which ofiicers of a building and loan association charged and
received under claim of right. on the sale of capital stock of the corporation
and later returned to the corporation on the advice of counsel but without
judgments determining their liability to snake restoration, .represents income
subject to tax.
Mi!es G. Saunders, Ethel L. Westcott, and Thomas L. Lewis were officers of the
Railway Savings and Building Association, a corporation engaged in business at
Pueblo, Colo. , during the years 1929, 1980, and 1981. In making their separate
income tax returns for the years in question here they included large sums
received as commissions on the sale of capital stock of the corporation.
The
corporation was placed in receivership in July, 1982, and soon thereafter
the receiver instituted separate suits against such former officers to recover the
respective sums which they had received as such commissions.
Acting upon
the advice of counsel that they were not entitled to keep and retain any of the
sums of money thus received, the defendants settled the suits by delivery of
The property delivered was treated as
personal property to the corporation.
full settlements, and the suits were:dismissed with prejudice. The defendants
did not file any pleadings, and their liability to the corporation was not determined by any judgment other than an order authorizing the receiver to make
the settlements, the judgments of dismissal in the two cases, and the judgment
for plaintiff for the conceded amount in the third. This litigation ensued for
the purpose of bringing their income tax matters into conformity with the
new situation brought about in that manner.
In the first ease, Saunders petitioned the Board of Tax Appeals for a redetermination
of deficiencies in his
income taxes for the years 1980 and 1981 in the respective amounts of $981.88
and $140.52; in the second, he brought suit against the United States to recover
judgment for $8,688.54, with interest, as overpayment in income taxes for the
year 1929;,in the third, Ethel L. Westcott similarly brought suit to recover
judgment for overpayment in income taxes for the years 1930 and 1931, in the
respective amounts of $8, 898.15 and $4, 059; and in the fourth, Thomas L.
Lewis. sought in like manner to recover judgment for overpayment in income
taxes for the years 1930 and 1981, in the respective amounts of $6, 749.95 and
$8, 788.64, with interest. The c'curt denied the right to recover for overpayments,
and entered separate judgments against Saunders and. Westcott and in. favor of
Lewis for $68.82 on. account of an exemption which is not challenged here.
(Lemis v. United States, 17 F. Supp. , 548. ) Resting its action upon that decision,
the Board of Tax Appeals decided adversely to Saunders in respect to his
asserted deficiencie for 1980 and 1931. Saunders, Westcott, and Lewis perfected
separate appeals from the judgments of the court, and Saunders petitioned for
review of the decision of the Board. Saunders subsequently
died, and Esther
A. Saunders, administratrix of his estate, was substituted in his stead.
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Motions were filed in this court to strike the bills of exception in the cn.ses
appealed from the district court on the ground that they were settled after the
expiration of the term at which the judgments were entered and the motions for
new trial were denied, and that such term was not extended for that purpose.
The terms of court in the District of Colorado begin at Denver on. the first
Tuesday in May and November, at Pueblo on the first Tuesday in April, at
Grand Junction on the second Tuesday in September, at klontrose on the third
Tuesday in September, at Durango on the fourth Tuesday in September, and
at Sterling on the second Tuesday in June of each year. (28 U. S. C. A, 146.)
That
Motions for new trial were denied during the May term at Denver.
term automatically expired at the time fixed by law for the convening of the
next term at that place (Continental Petroleum Co. v. United States, 87 F. (2d),
these bills either by
91); and lt was not extended for the purpose of settling Orders
were entered
standing rule or by order entered before the term expired.
after that term expired and the November term began, which purported to
(Conenlarge the time, but they were wholly inetfective for such purpose.
tinental Petroleum Co. v. United States, supra. ) The court was without jurisdiction to settle the bills after the expiration of the term at which the motions
for new trial were denied. (Tramel v. United States, 56 F, (2d), 142; United
States v, tones, 78 F. (2d), 1005; Continental Petroleum Co. v. United States,
supra; United States v. Rasmussen, 95 F. (2d), 842. ) The motions to strike are
well taken and the bills are stricken.
Coming to the merits, the taxpayers received under claim of right and ownership the fund representing commissions on the sale of capital stock during the
years 1929, 1930, and 1931, and retained the unrestricted control of it in respect
to use and disposition until the receiver instituted the suits against them in
Reve1932. That was the first time their right to the money was questioned.
nue thus received under cln. im of right and without restriction as to use and
disposition constitutes taxable income, even though the person receiving it may
(North American
subsequently be adjudged liable to restore it or its equivalent.
1, 293 (1932)
Oil Consolidated v. Barnet, 286 U. S., 417 [Ct. D. 499, C. B. XI—
—
Brouin v. 1Xcleering, 291 U. S., 193 [Ct. D. 786, C. B. XIII 1, 223 (1934)];
Ford v. Commissioner, 51 F. (2d), 206, )
There was no judicial determination that these taxpayers were obligated to
They acted upon the
make restoration to the building and loan association.
advice of counsel instead of litigating the question to judgment. But it is unnecsituation
further. The cases just cited
essary to explore that feature of the
seem to make it plain that when they received the fund under claim of right
nnd
retained
without
restriction
and ownership,
it
as to use and dl'sposition
until the suits were filed, it was income subject to tax for the respective years in
which it was received; despite the fact that they subsequently made restoration
of its equivalent.
The orders of the Board of Tax Appeals and the judgments of the court are
severally affirmed.

];

ABTIOLE

22(a) —18: Improvements

INCOME TAX

by lessees.

1939—1—9657
Ct. D. D73

—REVENUE ACT OF 1932—
DECISION OF SUPREME COURT.
—LEABE—IivooME OF LEssos —EsrrMATEo DEFEEcIATEO

Gnoss INcoiME

VALUE OF IMPEOVEMENTs.

Under a lease of certain property for use as a moving picture
theater for a term of 10 years beginning upon completion of improvements some of which were to be made by the lessee and were to beconie the property of the lessor at the expiration or sooner termination of the lease, one-tenth of the estimated depreciated value, as of
the end of the term of the lease, of the improvements made by the
lessee wns not income to the lessor in the first year of the term, in
thc ahsence of any finding that such value constituted additional
rent for the use of the premises, or that the lessee's improvements
resulted in increase in market value of the lessor's land in the taxable year. Assuming that, subject to the lease, the lessor became
the owner of the improvements at the time they were made, mere
reacquisition of that sort did not amount to contemporaneous
alization of gain within the meaning of section 22(a) of the Revenue
Act of 1932.

ii
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SUPREME COUET off THE UNITED STaTEs.

3f. E. Blatt Co., petitioner, v. United, States.
[806 U. S., 267.]
On writ of certiorari to the Court of Claims.

[December 6, 1938.]
OPINION.

Mr. Justice BUTI.EE delivered the opinion of the Court.
Petitioner paid, and in this suit seeks to recover, an amount included in a
deficiency assessment made by the Commissioner of Internal Revenue as additional iucome tax for the year ending January 81, 1982. The question is whether
petitioner is liable under Revenue Act of 1932, section 22(a).'
The material substance of the Qndings follows:
For itself and a subsidiary corporation, petitioner made consolidated return.
The Commissioner added to the income of the subsidiary on account of improvements made to its property by a lessee. He ruled the improvements were income
to lessor in that year to the extent of their value at termination of the lease.
Lessor purchased the real estate in 1927, and September 18, 1980, leased it for
use as a moving picture theater for a term of 10 years, beginning upon completion of improvements to be made. At its own cost and expense, lessor agreed
to make alterations in accordance with plans and speciQcations prepared by an
architect selected by the pa. rties. Lessee agreed to install the latest type of
moving picture and talking apparatus, theater seats and all other Qxtures, furniture and equipment necessary for the successful operatiou of a modern
theater to become the property of lessor at the expiration or sooner termination
of the lease.
Lessor made a contract with the builder to Inake the contemplated improvements and agreed to pay, up to a specified limit, actual cost, plus builder's proQt
and architect's fee. Additional work ordered by lessee wa. s to be paid for by it.
Lessee consented to the terms of the contract and agreed to pay for work and
materials ordered by it. All improvements were completed in January, 1981l
lessee took possession of the property February 1 of that year.
The total cost of all improvements was $114,468.77; lessor paid $78, 794.47;
lessee paid the balance, 340, 674.30. "The estimated depreciated value at the
termination of the lease of the alterations and improvements paid for by the
lessee was computed by the Commissioner and was agreed to by the plaintiff
[petitioner], as follows:

Cost.

(1) Veutllstfug system

$3, 959. 75
10, 366. 37
760. 80
185. 97

$2, 771. 88
7, 256. 46

9, 167. 24
5, 197. 39
7, 075. 42
3, 961. 36

8, 055. 75

Draperies

Total=

40, 674. 30

17, 423. 14

s, zchitect's fee sud other items
Pefntiug
Other fmprovemeufs
Chairs

2) Glazing,

3)
(4)
(5)
(6)
(7)

Depreciated
value st end
of 10 years.

Booth

(8) Elec. signs sud marquee

2, 358. 47
1, 930. 63

From these Qgures it appears that the calculations were based on annual depreciation of items (1) and (2) at 8 per cent, on (5) and (7), at 62/3 per cent,
on (3), at 6 per cent, and on (3), (4), and (6), at 10 per cent.

"

z" ' Gross fncozue' includes gains, proflts, aud income derived from salaries wages, or
compensation for personal service, of whatever kind and fu whatever form paid, or from
professions, vocations, trades, businesses, commerce, or sales, or dealings in property,
whether real or personal, growing out of the ownership or use of or interest fn such DrOPerty; also from interest, rent, dividends, securities, or the transaction of any business
carried on for gain or profit, or gains or profit and income derived from any source whatever. s
(47 Stat. , 178.) Ths regulation applied by the Commissioner (Rcsulatfous 77, article 63) has since been changed.
(Seo Regulations 94 and 86, Izrtfcla

' s"

22 (a) —
13.)

223

[f 22(a), Art. 22(a) —13.

Por the year in question, tbe Commissioner added to income of lessor
The resulting additional tax
$1,742.31, one-tenth of the cost so depreciated.
was $211.61. Petitioner paid it; the Commissioner disallowed claim for refund.
The lower court held petitioner not entitled to recover; it sustained the tax on
made by
the ground that, immediately upon completion of the improvements
lessee, they became the property of lessor, and constituted compensation paid
by lessee as additional rental for the use of the leased premises.
Petitioner insists that where improvements are made by lessee, there is no
realization of gain at the time the improvements are completed; that the acThe
cession of value to the property is not income but a capital addition.
United States says that, while the case presents the question whether deyreciated value of improvements by lessee constitutes income to lessor in tbe taxable year, the "basic question " is whether income is ever realized by the lessor
Assuming that improvements made by lessee and
in such eases, and if so, when.
which will outlast the term constitute income to lessor at some time, its brief
discusses the questions whether the income is realized upon (1) completion of
the improvements,
(2) termination of the lease, or (3) disposition of tbe imto be that
It concludes that the "soundest theory seems
proved property.
" And,
without
such income is taxable at the time the improvements are erected.
supporting the lower court's ruling that the estimated deyreciated value at the
end of the 10-year term constituted additional rent or compensation paid for
the use of the premises, it asks that the )udgment be upheld.
We are not called on to decide whether under any lease or in any circumstances, income is received by lessor by reason of improvements ms. de by lessee,
nor to choose, for general approval or condemnation, any of the theories expounded by the United States. Concretely, the question yresented is whether,
under the lease here involved, one-tenth of what the Commissioner and taxpayer
call and agree to be "estimated depreciated value, " as of the end of the term,
was income to petitioner in the first year of the term. And that question is to
statement
be decided upon the lower court's special findings unaffected by any
of fact, reasoning, or conclusion that mav be found in iis oyinion. '
There is nothing in the findings to suggest that cost of any improvement made
by lessee was rent or an expenditure not properly to be attributed to its capital
or maintenance account as distinguished from operating expense. While the
lease required it to make improvements necessary for successful operation, no
The requirement
item was specified, nor the time or amount of any expenditure.
was one making 1'or success of the busiuess to be done on the leased premises.
It well may have been deemed by lessor essential or appropriate to secure payment of the rent stipulated in the lease. Even when required, improvements
by lessee will not be deemed rent unless intention that they shall be is plainly
disclosed. I&cut is "a fixed sum, or property amounting to a fixed sum, to be
a e e; * e e it does not
paid at stated times for tlie use of property
include payments, uncertain both as to amount and time, made for tbe cost of
* e *." ' The facts found are clearly uot suificient to sustain
improvements
tbe lower court's holding to the effect that the making of improvcmeuts
by
lessee was payment of rent.
It remains to be considered whether the amount in question represented ta. xable income, other than reut, in the first year of the term.
The findings fail to disclose any basis of value on which to lay an income tax
or the time of realization of taxable gain, if any there was. Tbe figures made
by thc Commissioner are not defined. The finding do not show whether they
are intended to represent value of improvemeuts if removed or the amount attributable to thein as a part of the building.
The figures themselves repel the suggestion that they were intended to represent amounts obtainable for the items if removed. We are not required to assume that the Commissioner intended his estimates to represent salvage, at the
end of the term, of ventilating system, glazin, , architect's fees and the like,
draperies, chairs, electric signs, and marquee, the useful lives of which in place
Stone v. United States (164 U, S., 880 888); Crocher v. United States (240 U. S., 74,
Brothers v. United States (250 U. k. , 88, 98); United States v. Vfells (288 U. S.,
lo 120 [Ct. D. 840, C. B. X-l, 475]); United
States v. Renault-Pelterie (299 U. S.
200). i[nd see American Propeller Co. v. United States (800 U. S., 475, 479—480 [Ct.201,
D.
~

78);

1218, C. B. 1987—1, 267] ).
s Duffy v. Central J(, K (268 U. S.
1, 148 (1925)
, 55, 68 [T. D. 8704, C. B. IV—
Dodge
v. Ilogan (19 R. I., 4, 11};Guild v. Sarapson (282 Mass„509, 518); Garner v.] Hannah
0 Duer, 262 206) ' Board of Cornrntssioners of Caddo Leoee District v. Pure Oil Co, (167
a. , 801, 811); 2 B(ac)tstone, page 41.

"),

'i

);
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have declined from 60 to 66'/~ per cent. It does not appear that if detached from
the building they would then have any value, even as junk, over necessary cost
of removal. It is clear that, if any value as of that time may be attributed to
them, it is included in and not separable from that of the leased premises.
Equallv conjectural would be assumption that the iigures represent enhancement of value of the leased premises by reason of the improvements when new
or as deteriorated at the end of the term. The leased property is capable of.
inventory and analysis for the purpose of ascertaining origiual and esthnated
present costs of its elelnents and other relevant facts as indications of worth
to be taken into account in determining its value; i. e., the money equivalent
of the property as a whole. ' But present or future value, however ascertained,
is single in substance; it can not be arrived at by mere summation of actual
or estimated cost of constitueut elements, new or depreciated. ' The addition
to value of the leased premises resulting from the lessee's improvements may
not be arrived at by formula or arithmetically by merely setting against each
item or element its cost less depreciation estimated to accrue duriiig the term
of the lease. ' The amount included in the total value of the structure reasonably to be attributed to the improvements after use for IG years is not ascertainable by the simple calculations employed by the Commissioner.
Granting that the improvements
increased the value of the building, that
enhancement
is not realized income of lessor. ' So far as concerns taxable
income, the value of the improvements
is not distinguishable
from excess, [f
any there may be, of value over cost of improvements made by lessor, Each
was an addition to capital; not income within the meaning of the sts. tute. '
Treasury regulations can add nothing to income as def[ued by Congress. '
But, assuming that at some time value of the improvements would be income
of lessor, it can not be reasonably assigned tb the y'ear in which they were installed. The Commissioner found that at the end of the term some would
be worthless and excluded them, He also excluded depreciation of other items'.
These exclusions imply that elements which will not outlast lessee's right to
use are not at any time income of lessor. The inclusion of the remaining value
is to hold that petitioner's right to have them as a part of the building at
expiration of lease constitutes income in the erst year oi' the term in an amount
equal to their estimated value at the end of the term without any deduction
to obtain present worth as of. date of installation.
It may be assumed that,
subject to the lease, lessor became owner of the improvements at the time they
were made. But it had no right to use or dispose of them during the term.
])fere acquisition of that sort did not amount to contemporaneous realization of
gain within the meaning of the statute.
Reversed.

P. Tel, Co. (295 U. S.. 662. 671); Oison, v. United States (292 U. S., 246,
Oil Co. v. So. Pacific Co. (268 U. S., 146, 155).
Denver Stool Yard Oo, v. United States (304 U, S., 470, 479),
s3finnesota Rate Cases (230 U. S., 352, 434); Blnefle(d Co. v. Pnb, Bere. Comm. (262
U. S., 679, 690) Stnndard Oil Co. v. So. Pacific Co. (268 U. S., 146, 157, 1,i9); 3fcCardle
v. Indianapolis Co. (272 U. S., 400, 416).
"'Heicitt Realty Co. v. Commissioner (C, C. k. 2) (76 P. (2d) 880, 884); Eisner v.
i)faeomber (252 U. S., 189, 207 [T. D. 3010, C. B. 8, 25 (1920)]); Lncas v. Ateaander
(279 U. S., 573. 577 [Ct. D. 76, C. B. VIII —2. 273 (1929)1). Cf. Bowers v. Rerbang)sEnipire Co. (271 U. S., 170, 175 ['I'. D. 3881, C. B. V —lz 109 (1926) ] ).
"United States v. Phellis (257 U. S., 156, 169 17o [T. D. 3270, C. B. 5 37 (1921)]1'
!)IercRants'
d T. Co. v. Smietanka (255 U. K, 509, 519—
520
D.
C, B, 4,
(1921)]); Taft v. Bowers (278 U. S., 470, 480, et aeq. [Ct. D.[T.49. C.3113,
VIII—1, 226
(19"9) Lncas v. American Unde Co. (280 U. S., 445, 449 [Ct. D. 168, C.B.B.
IX—1, 314'
Eckert v. Barnat (283 U. S. 138, 142 [Ct. D. 325 C. B. X—1, 241 (1931)
(1930)
])
Barnet v. Logan (283 U. S., 404, 412AI3 [Ct. D, 351, C. B. k —
1, 345
United
.States v. Safety Car Heating Co. (297 U. S., 88, 99 '[Ct. D. 1073, C. B. XV—
294 (1936) ] ) l
1,
—
osMand v, Helvering (298 U. S., 441, 444 445 [Ct. D. 1124, C. B. XV-1, 219 (1936)]).
Cf. Commissioner v. Van Yorst (C. C. A. 9) (59 P. (2d), 677, 680).
4 Xoshland v. Helvering
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22(a) —16: Acquisition or disposition by
a corporation of its own capital stock.

ARTICI. E

1939-17-9810
T. D. 4895

INCOME TAX.

Acquisition or disposition by a corporation of its own capital
stock. Treasury Decision 4430 [C. R, XIII—1, 36 (1%4)1, amending articles 543 and 563, Regulations 65 and 69, and articles 66 and
176, Regulations 74 and 77, revoked.

—

TREASURY DEPARTMENT)

OFFICE OF COMMISSIONER OF IiVTERNAL REvENUE,

W'ashington, D. C.
Concerned:
Others
and
To Collectors of Internal Revenve
In view of the decision of. the Supreme Court of the United States
rendered on January 30, 1989, in the case of Commissioner of Interna/, Revenue v. R. J. Reynolds Tob&acco Co. [Ct. D. 1383, below],
1, 36)&
Treasury Decision 4430, approved May 2, 1934 (C. B. XIII—
v.hich amended articles 543 and 563 of Re~ations 65 and 69 and
articles 66 and 176 of Regulations 74 and 77, relating to gain or
loss from the acquisition or disposition by a corporation of its own
capital stock, is hereby revoked.
This Treasury decision is prescribed pursuant to the provisions
of section 62 of the Revenue Acts of 1932 and 1928, section 1101 of
the Revenue Act of 1926, and section 1001 of the Revenue Act of 1924.

Approved April 17, 1939.
JOHN

W.

GUY T. HELVERING)
Commissioners of Internal Revenue.

HANES)

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register April 18, 1939, 3.56 p. m. )

22(a) —16:Acquisition or disposition by a corporation of its own capital stock.

ARTIOLE

—REVENUE ACT OF
IIvcoME —
PUROHARE

INCOME TAX

1. GRoss

1989—7—9712
Ct. D. 1383

—

192S DECISIOiV OF SUPREME COURT.

AND RKRALE BY CoRPoRATIoN
0F ITs
OwN STocK~oNRTRUUTIoN oF STATUTE REGULATIONs APPRovEO
BY REENACTMENT oF STATUTE WITHQUT ALTERATIoN.

—

Gain accruing to a corporation consequent on the purchase and
resale of its own shares does not constitute gross income within the
meaning of section 22(a) .of the Revenue Act of 1928, as construed
by article 66 of Regulations 74. That section is so general in its
terms as to render an interpretative regulation appropriate; the
administrative
construction embodied in the regulation has, since
at least 1920, been uniform with respect to each of the Revenue
Acts from 1913 to 1%2, and Congress must be taken to have
withapproved such construction by its successive reenactments,
out alteration, of the definition of gross income as it stood in the
earlier Acts and thereby to have given it the force of law.

()
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22(a), Art. 22(a)-16.)
2.

RKGUTATIONS

—

RKTEOAUTlvE

OPERATION.

The amendment of article 66 of Regulations 74 by Treasury
Decision 4480 [C. B. XIII—
1, 86(1984) ], which was adopted on
May 2, 1984, while this cause was pending before the Board of
Tax Appeals, and which prescribed that gain realized by a corporation from purchase and resale of its own stock constitutes gross
income, does not govern the ascertainmeut of the corporation's tax
liability for the year 1929. The power to issue regulations with
retroactive effect in an instance where, by repeated reenactment
of the statute, C'ongress has given its sanction to the existing
regulation, may not be exercised in such manner as to repeal the
rule of law that existed during the period for which the tax is
imposed. The reenactment of the definition of gross income in the
1986 and 1988 Acts following the amendment of the regulation does
not, without more, amount. to sanction of retroactive enforcement
of such amendment.
SUPREME CoURT oF THE UNITED STATEs.

No. 828. atty

T.

Ifebpering,

Commissioner

R.

J. Repnolds
,

of Internal
Tobacco Co.

Reuentte,

petitioner,

v.

[806 V. S., 110.]
On writ of certiorari to the United States Circuit Court of Appeals

[January

for the Fourth Circuit.

80, 1989.]

OPINION.

Mr. JUSTIOE ROEEETS delivered the opinion of the Court.
The sole question for decision is whether gain accruing to a corporation
consequent on the purchase and resale of its own shares constitutes gross
income within the meaning of section 22(a) of the Revenue Act of 1928.'
The respondent, a New Jersey corporation, on occasions between 1921 and
1929, purchased its own class B common stock for reasons of policy, such as
the eliminal. ion of a very large single holding, the broadening of the ownership
of the stock, and the support of the market to protect the investments of
This stock was resold from time to time. While held it
employee shareholders.
was treated as treasury stock aud the cost of it was entered in the accouuts as
"Investments in noncompetitive comps. nies. " The books showed no increase or
reduction. of capital stock on account of purchases or sales. During 1929 the
company sold shares acquired in that and prior years for a sum which exceeded cost by $286, 581.21, which amount was entered in the books as a cash
In its income tax return for 1929 the company
item and added to surplus.
listed this gain under the caption "Other. items of nontaxable i~come, " as
"Profit R. J. R. stoW. "
The Commissioner determined. a deficiency in the tax paid for 1929 involving
items not here in controversy and the company appealed to the Board of Tax
Before the case was closed the
Appeals where those items w'ere adjusted.
Commissioner by amended answer alleged that the taxpayer's net income should
*. " a through
trafbe increased by the amount of the "net profit realized
ficki:lg in class B common stock of the * * * company, " and claimed a
resulting deficiencv. He based his claim upon Treasury ' Regulations 74, article
66, as amended by a Treasury decision of May 2, 1984, which states "Where
a corporation deals in its own shares as it might in the shares of another
corporation, the resulting gain or loss is to be computed in the same manner
as though the corporation were dealing in the shares of another.
The Board, after finding the facts in detail, sustained' the Commissioner. '
Because of asserted
The circuit court of appeals reversed the 'Board's ruling.
confiict we granted the writ of certiorari.

"

' Ch.

852, 45 Stat. , 791.
Decision 4430 (C,

s Treasury
s

35

B. T.

A.

949.

,
J. Repnonfs

B. XIII—1, 30 [1934]).

Co. v. Commissioner of Intcrna/ Reoenae (97 F. (2d), 802).
' See First ChrotdTobacco
Corporation v. Uoraratssioner
(infra [Ct. D. 1384, page 228, thie
Bulletin) ).
s
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[I) 22(a),

Art. 22(a) —16.

—

Section 22(a) is: "General ifefinitio. ' Gross income ' includes gains, profits,
and income derived from salaries, wages, or compensation for personal service,
of whatever kind and in whatever form paid, or from professions, vocations,
trades, businesses, commerce, or sales, or dealings in property, whether real
or personal, growing out of the ownership or use of or interest in such property; also from interest, rent, dividends, securities, or ihe transaction of any
business carried on for gain or profit, or gains or profits and income derived
Section 62 directs the Commissioner, "with the
from any source whatever.
approval of the Secretary" of the Treasury, to "prescribe and publish all needArticle 66 of
ful rules and regulations for the enforcement of this title.
Treasury Regulations 74, promulga. ted under the Act of 1928, so far as material,
a e e the corporation purchases any of its stock and holds it as
is:
treasury stock, the sale of such stock will be considered a capital transaction
and the proceeds of such sale will be treated as capital and will not constitute
A corporation realizes no gain or loss from the
income of the corporation.
purchase or sale of its own stock.
Petitioner contends that, as Congress must be taken to have exercised its
constitutional power to the fullest extent in laying the tax, section 22(a) should
be held to include the gain realized from sales of a corporation's. own stock, and
the quoted regulation can not restrict the scope of the statutory definition. The
respondent replies that such gain is capital gain and not income, as is demonstrated by the theory and practice of accounting' and by court decisions. '
The court below found it unnecessary to decide this issue, holding that whether
the increment is income is at least a debatable question and the regulation vras,
therefore, proper as an interpretation of the meaning of the section. We agree
that section 22(a) is 'so general' in its terms as to render an interpretative
regulation appropriate.
The administrative construction embodied in the regulation has, since at least
1920, been uniform with respect to each of the Revenue Acts from that of 1913
to that of 1932, as evidenced by Treasury rulings and regulations, and decisions
of the Board of Tax Appeals. ' In the meantime successive Revenue Acts have
reenacted, without alteration, the definition of gross income as it stood in the
Acts of 1913, 1916, and 1918. Under the established rule Congress must be
taken to have approved the administrative
construction and thereby to have
given it the force of law.
The petitioner concedes that if nothing further appeared he would be bound
to apply the statute in conformity to the regulation.
He asserts, however, that
the amendment adopted by the Treasury May 2, 1934, while this cause was
pending before the Board, is controlling.
By the amendment article 66 is made
to read: "Whether the acquisition or disposition by a corporation of shares of
its own capital stock gives rise to taxable gain or deductible loss depends upon
the real nature of the transaction, which is to be ascertained from all its facts
and circumstances,
"But where a corporation deals in its own shares as it might in the shares
of another corporation, the resulting gain or loss is to be computed in the same
e " a
manner as though the corporation were dealing in the shs. res of another.
Any gain derived from such transactions is subject to tax, and any loss sustained

"

"

"If

"

"

"

4 See e.
130, 132; Sunler aad
p. Dickinson, "Accountiuq Practice aud Procedure,
Pinkerton, 'Corporation Aecouutiua, ' 121; Streightotf, "Advanced Accounting, " 134—135.
'Zobnson v. Commissioner
(56 F. (2d), 58); E. R. Sguibb d. Sons v. Helvering (98 F.
(2d), 69); compare Borg v. International Silver Co. (11 F. (2d), 143, 147); Commissioner
v Inland Irinance Oo. (63 F. (2d), 886); Carter Hotel Co. v. Commissioner
(67 F. (2d),

642).
s

Morrtssey v. Commissioner (296 U. S., S44, 354 [Ct. D. 1064, C. B. XV—
1, 264 (1936) ] ),
~ See L. O. 1035 (C. B. 2 132, C. B. 3, 160) ' L.
O. 296 (C. B. 5, 210); L. O. 426
C. B, 5, 210); A. R. R. 69,) (C, B, 5. 207); I.. 'r.
X. 1198 (C. B. 1-1, 275); A, R, R 799
C. B. I—
1, 374); I. T. 1802 (C. B. II—
2, 267). Regulatious 45, articles 542 aud 563;
Regulafious 62 articles 543 aud 563; Regulations 65, articles 548 and 563; Regulations
69, articles 543 and 563; Regulafious 74, articles 66 and 176; Regulations 77, articles 66
and 176, Simmons d Hammond Iffg. Co. (1 B. T. A. , 803); Cooperative Furniture Co.
2 B. T. A. , 165); A. tlantic Carton Corporation
(2 B. T. A, , 880); Hutcblns Lumber d
forage Co. (4 B. T. A, , 705); Farmers Deposit hvat, Bank (5 B. T. A, 520); II. S,
Crocker Co. (5 B. T. A. , 537, 541); Interurban. Const. Co. (5 B. T. A. , 529); Liberty
Agency Co. (5 B. T. A, 778); Unison Trust Co. (12 B. T. A. , 688, 690) 106 TVest 66th
Street. Inc. (15 B. T. A. , 210, 213); A. merican Cigar Co. (21 B. T. A. . 46k, 495); Carter
Hotel Co. (2,i B. T. A. , 933).
"See Revenue Aet of 1913, Section II, B (88 Stat. , 167); Revenue Aet of 1916, section
2(a) (39 Stat. , 757) ' Revenue Act of 1918, section 2)3(a) (40 Stat. , 1065); Revenue Aet
sectiou 214a) (42 Stat. , 238); Revenue Act of 1924, seciiou 213(a) (43 Stat. ,
of 1921,
67) ' Revenue Ari of 19(26. section 21S(a) (44 Stat. . 23); Revenue Act of 1928, section
2(a)I (45 Stat. , 797); Revenue Act of 1932, section 22(a) (47 Stat. , 178).
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is allowable as a deduction where permitted by the provisions of applicable
statutes. "
Petitioner urges that the amendment operates retroactively and governs the
ascertainment of gross income for taxable periods prior to the date of its
promulgation, and, further, since Congress has reenacted section 22(a) in the
Revenue Acts of 1986 and 1988, it has approved the regulation as amended. We
hold that the respondent's tax liability for the year 1929 is to be determined in
conformity to the regulation then in force.
Section 605 of the Revenue Act of 1928 provides that "In case a regulation or
Treasury decision relating to the internal-revenue laws is amended by a subsequent regulation or Treasury decision made by the Secretary or by the Commissioner with the approval of the Secretary, such subsequent regulation or
Treasury decision may, with the approval of the Secretary, be applied without
retroactive effect.
It is clear from this provision that Congress intended to
inaccuracies, or omisgive to the Treasury power to correct misinterpretations,
sions in the regulations and thereby to affect cases in which the taxpayer's
liability had not been finally determined, unless, in the judgment of the Treasury,
some good reason required that such alterations operate only prospectively.
The
question is whether the granted power may be exercised in an instance where,
by repeated reenactment of the statute, Congress has given its sanction to the
existing regulation.
Since the legislative approval of existing regulations by reenactment of the
statutory provision to which they appertain gives such regulations the force of
law, we think that Congress did not intend to authorize the Treasury to repeal
the rule of law that existed during the period for which the tax is imposed. We
need not now determine whether, as has been suggested,
the alteration of the
existing rule, even for the future, requires a', legislative declaration or may be
shown by reenactment of the statutory provision unaltered after a change in the
As the petitioner points out, Congress has, in the Revenue
applicable regulation.
Acts of 1986 and 1988, retained section 22(a) of the 1928 Act in haec verba.
From this it is argued that Congress has approved the amended regulation.
It
may be that by the passage of the Revenue Act of 1986 the Treasury was authorin
its
amended
form. But we have no
ized thereafter to apply the regulation
occasion to decide this, question since we are of opiuion that the reenactment of
does
not
amount
sanction
to
of retroactive enforcethe section, without more,
ment of the amendment, in the teeth of the former regulation which received
congressional approval, by the passage of successive Revenue Acts including that
of 1928.
The judgment is aifirmed.

""

22(a) —16:Acquisition or disposition by a corporation of its own capital stock.

ARTIOLE

1939—
7—9718
Ct. D. 1384

—REVENUE ACT OF 1932—
DECISION OF SUPREME COURT;
—
INcoME PUBcIIAsE
REsALE BY CCBPCBATICN oF ITs
CoNBTBUOTIGN oF STATUTE —
STOOE —
REGULATIONs APPRovED

INCOME TAX

1. Gaoss

AND

OWN
BY REENACTMENT

OF 8TATUTE WITHOUT ALTEBATION.

Gain accruing to a corporation consequent on the purchase and
resale of its own shares does not constitute gross income within the
meaning of section 22(a) of the Revenue Act of 1982, as construed
by article 66 of Regulations 77. That section is so general in its
terms as to render an interpretative regulation appropriate; the
administrative construction embodied in the regulation has, since
at least 1920, been uniform with respect to each of the Revenue
Acts from 1918 to 1982, and Congress must be taken to have approved such construction by its successive reenactments,
without
alteration, of the definition of gross income as it stood in the
earlier. Acts and thereby to have given it the force. of law.
r 45 Stat. , 874. Somewbat similar yrovisious were contained in earlier, Acts.
(See
Revenue Act ol 1921, section 1314, 42 Stat. , 314; Revenue'Act of 1926, sect(((n 1108(a),
44 Stat. , 114.:)
,

~ Scaibb 8 Soae v. IIeke~dag (98

,

IP.

(2d), 69, 70).
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[$ 22(a), Art. 22(a) —

229
2.

REOULATIO

NB

—

RETROACTIvE OPERATIDN.

The amendment of article 66 of Regulations 77 by Treasury Decision 4430 [C. B. XIII—
1, 86 (1934) ], which was adopted on
May 2, 1034, and which prescribed that gain realized by a corporation from purchase and resale of its own stock constitutes gross
income, does not govern the ascertainment of the corporation's tax
liability for the vear 1933. The power to issue regulations with
retroactive effect in an instance where, by repeated reenactment of
the statute, Congress has given its sanction to the existing regulalation, may not be exercised in such manner as to repeal the rule
of law that existed durirg the period for which the tax is imposed.
The reenactment of the definition of gross income in the 1936 and
1938 Acts following the amendment of the regulation does not,
without more, amount to sanction of retroactive enforcement of such
amendment.
SUPREME COURT OF THE UNITED STATES.

First Chrold Corporation,
Ou writ of certiorari

petitioner, v. Commissioner
[306 U. S., 117.]

of Internal

Itevenne.

to the United States Circuit Court of Appeals for the Third Circuit.

[January 30, 1939.]
OPI1ITION.

Mr. Justice Rossirrs delivered the opinion of the Court.
This ease pi. esents the same question as that involved in No. 328, decided this
day [Ct. D. 1383, page 22o, this Bulletin]. Certiorari was granted because of a
conflict in the decisions below. The statutory provision under which this case
arises is section 22(a) of the Revenue Act of 1932, which is the same as the
corresponding section of the Revenue Act of 1928. The regulations, original
and amended, have the same relation to this controversy as to that in No.
828. The Hoard of Tax Appeals sustained a determination
of a deficiency in
the petitioner's tax for the calendar year 1983 and the circuit court of appeals
'
aflirmed the Board's ruling.
For the reasons given in No. 828 the judgment must be
Reversed.

22(a) —18: Sale and purchase bY corpoTation of its bonds.

1939—16—9795
Ct. D. 1892

ARTIGLE

—REVENUE ACTS
DEDUCTIDN —
bIERGER oF

INCOME

TAX

OF 1926 AND
COURT.

—

OF SUPREME

—

CDRPORATIQN AND SURsIDIARY
REDEMPTIDN
UNAMDRTIZED
BoND DIscoUNT AND

BoNDs OF SUBsIDIARY
EXPENSE
OF

—

1928 DECISION

Under the applicable provisions of the Revenue Acts of 1926 and
1928, the taxpayers, Pennsylvania
corporations, were entitled to
deduct unamortized bond discount and expense in connection with
the redemption of bonds of wholly-owned subsidiaries, one corporation having previously acquired all the assets of its subsidiary subject to its liabilities (the subsidiary holding no public franchises),
and the other corporation having previously acquired all of the
assets and franchises of its subsidiary subject to its liabilities, pursuant to the Pennsylvania statutes. In the one case, the transaction constituted a de facto merger even though it did not comply
with all the provisions of the State law, and in the other the transaction constituted a "short form" merger under such law. In
neither case was the transfer a mere sale by one corporation of
all its assets to another which assumed the liabilities of the former.
&07

F. (2d), 22.

[)
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SUPPEME CoUET 0F TIIE UNITED STATEs.

486. (Iuy T. IIelvering,

Commissioner of Internal Revenue, petitioner,
politan Edison Co.

487. Guy T. IIelvering,

Commissioner of Internal Revenue,
sylvania 1Vater d Poteer Co.

petitioner,

v. i]fetrov. Penn-

[59 S. Ct. , 684.]
On writs of certiorari to the United States Circuit Court of Appeals for the Third Circuit.

[April 8, 1989.]
OPINION.

Mr. Justice RonEsTS delivered the opinion of the Court.
These cases present the question whether, under the Revenue Acts of 1926 and
1928,' a Pennsylvania corporation may deduct unamortized bond discount and
expense in connection with redemption of the bonds of a subsidiary, all of whose
assets it had previously acquired pursuant to local law. The court below answered this question in the a(firmative. ' By reason of a direct coniiict of decision we granted the writ of certiorari. '
The respondent in No. 486 is a Pennsylvania corporation supplying electric
light and power in that State and also operating, through subsidiaries, a system
It filed consolidated
which serves communities in Pennsylvania and Maryland.
returns for itself and its subsidiaries for 1927 and 1928. During 1928 the company retired certain bonds of Pennsylvania corporations which were formerly
subsidiaries whose obligations the taxpayer had assumed when it took over
their assets by transfers effected pursuant to an act of the general assembly
of April 29, 1874, as amended and supplemented. ' When these obligations were
discount and exredeemed there existed, with respect to them, unamortized
pense aggregating $752,481.26, which the company in its return deducted from
gross income. The Commissioner ruled against the deduction and determined
a deficiency. The Board of Tax Appeals sustained the Commissioner. ' The
circuit court of appeals reversed the Board holding that the transactions whereby the taxpayer acquired the assets and assumed the liabilities of its former
subsidiaries, pursuant to the statute, constituted a merger, as a consequence
of which the subsidiaries ceased to exist by operation of law ~hereas the
taxpayer continued to exist and became liable for the subsidiaries' debts both
under contract and by operation of law. The court, therefore, held that the
unamortized discount and expense was deductible in respect of the subsidiary's
bonds.
In 1928 the respondent in No. 486 desired to erect a generating plant for electric energy. Wishing to finance it by a separate bond issue the respondent orPower Co. , a Pennsylvania
ganized Metropolitan
corporation, as a wholly
The taxpayer purchased, guaranteed, and sold, at the same
owned subsidiary.
price it had purchased, $8,250, 000 of bonds of the subsidiary; purchased all
of its stock and loaned it on open account approximately
$8, 000, 000. The
Power company held no public franchises and, under a contract with the taxpayer, sold all of its electricity to the latter at a price sufi)cient to enable it
merely to earn the costs of operation and other charges, including depreciation,
taxes, and interest. In 1927, pursuant to State authority, the Power company
sold all its assets subject to its liabilities to the taxpayer, a deficit from operations being charged against the taxpayer's surplus. At the time of the transfer
the taxpayer surrendered the stock oi' the Power company for cancellation and
the latter became inactive and was dissolved in 1928. The taxpayer assumed
liability for the outstanding bonds of the Power company payment of which
t Revenue Act of 1926, sections 200(d), 212(b), 232, and 234(a) (1) (2) and (4) (44
Stat. , 9, 10, 23, 41—42); Revenue Act of 1928, sections 28 (a) (b) and (f), 41, 42, 43,
48 (45 Stat. , 791, 790-800, 805, 807).
s 98 F. (2d), 807, 812.
' See general Gas a Electric Corporatton v. Coramisstoner of Internal Iteeenue (98 F.
(2d), 561), iu which certiorari was also granted [Ct. D. 1393, page 233, this Bulletin, ]
s Act of April 29, 1874 (P. L., 73), section 23. amended by act of April 17, 1876
(P. L., 30), section 5, and act of June 2, 1915 (P. L., 724), section 1. Purdon's Pa.
Stats. , Title 15,' section 595.
s
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and, during 1927, called them for redemption and
redeemed them. At the time of the redemption there remained unamortized
discount and expense incurred in issuing the bonds aggregating $308,097.90
which the taxpayer deducted from its gross income. The Comlnissioner ruled
against the deduction and the Board of Tax Appeals sustained him. The
court of appeals reversed the Board, holding that, while the transaction was
not consummated under the State statute it nevertheless was under State law
a de facto merger and, the taxpayer was accordingly entitled to the deduction.
The respondent in No. 487 is a Pennsylvania corporation operating a hydroelectric plant at Holtwood, Pa. In 1924 it desired to provide its customers
with a more adequate supply by an auxiliary steam power plant. As its corporate powers did not permit steam generation of electricity it caused the
of a Pennsylvania
incorporation
company, known as Holtwood Power Co.,
With the
all of whose shares were purchased and owned by the respondent.
proceeds of the sale of the Power company's stock and those of a bond issue
the steam plant was erected. This plant sold all its output to the taxpayer
which agreed, in return, to pay the Power company's costs and expenses and
an allowance for depreciation, and to pay a sum to provide for amortization of
debt, disco.mt, and security issue expense, and the expenses attending the issue,
registration and transfer of the capital stock and bonds, all interest on bonds and
other indebtedness, and a sum sufficient to provide a net return of 8 per cent
on the Power coml&any's stock. The steam plant was managed by the taxpayer's officers and employees without compensation and was operated as a
In 1927 the taxpayer surrendered certain cordepartment of the taxpayer.
porate powers so as to be in a position to effect a merger or consolidation
statutes. t Thereupon the Power
with its subsidiary under the Pennsylvania
company conveyed all of its assets and franchises to the taxpayer pursuant to
Act of 1874 as amended, the sole consideration being the
the Pennsylvania
delivery to the subsidiary of all its capital stock held by the taxpayer and
indebtedness.
the assumption by the taxpayer of the subsidiary's
The subsidiary ceased to exist. In 1928 the taxpayer retired the bonds of its former
subsidiary and charged off unamortized discount and expense in respect of
them in the sum of $145,159.52 and, in its income tax return for that year,
claimed a small deduction for amortization for a portion of the year prior to
the retirement, and a deduction of the balance of the sum above mentioned as of
the date when the retirement took place. The Commissioner disallowed the
The Board of Tax Appeals sustained
deduction and determined a deficiency'.
the ruling. s The circuit court of appeals reversed the Board.
The petitioner concedes that ii' there has been a true merger or consolidation
whereby the identity of the corporation issuing the bonds continues in the
successor and the latter becomes liable for the debts of the former by operation
of law, the successor may deduct amortization of discount and cxpen. in respect of bonds issued by its predecessor as well a. s unamortized discount and
expense on any of such bonds retired prior to maturity. s The rule i's not applicable upon a mere sale by one corporation of all its assets to another which
assumes the liabilities of the former. to
The contention of the petitioner 'is that the tt'ansactions in issue fall within
the latter category. The respondents, on the other hand, insist that, in the
light of the applicable statute of Pennsylvania and the decisions of her courts,
the transactions constituted mergers in the proper acceptation of that term.
The question, then, is solely one respecting the law of Pennsylvania.
Until the complete revision of the corporation laws of the Commonwealth
in
1933 there were but two statutes available to corporations seeking to merge
or consolidate. The act of April 29, 1874, section 23, supra, so far as material,
provides that any corporation, with the consent of its stockholders, may "sell,
assign, dispose of and convey to any corporation created under or accepting

it had originally guaranteed

'

4

85!

B, T. A. , 1110.

Yo! k hynven u atei d power Co. v. public Service Commission (287 pa. , 241 249 .
I
I
134 Atl. , 419, 421).
s 30 B. T. A. . 407.
&American Gas d Electric Co. v. Com!nissioner (85 F. (2d), 527); American Gas ct.
Elrctrie Co. v. United States (17 F. Supp. , 151); New York Cent. R. Co. v. Connmissiaoner
79 Ie (2d), 247); Western, 3tarpland Ry. Co. v. Commissioner
(33 li'.
695);
tt!nots power d Light, Corporation v. Commissioner (33 B. T. A, , 1189); (2d),
Connecticut
Elect! io Scrvicc Co. v, Com!nissioner (35 B. T. A. , 444).
m Turner-Iearbrr-Love
Co. v. Itetvertng (68 2'. (2d), 416 [Ct. D. 827, C, B, XIII—
279 (1931)]); A!ncricnn Gas d Electrio Co. v. Commiss!'oner, supra; American Gas 1
Electric Co. v. United States, supra.
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the provisions of this act, - its franchises, and all its property, real, pershall cease to exist,
sonal and meed, and thereaf ter such corporation
and the said property and franchises not inconsistent with this act, shall
thereafter be vested in the corporation so purchasing as aforesaid.
The act of May 3, 1909,~ permits what it terms a merger but what is
in truth a consolidation to be effected by a joint agreement of two or more
setting forth the terms and
corporations
approved
by the stockholders
conditions of the merger and consolidation and providing for the organization
of a new corporation to which the franchises and property of the consolidatiug
This act contemplates the issue of letters
corporations are to be transferred.
pateut to the consolidated corporation, and the issue of new stock by it, in
lieu of that of the old. The procedure under the act of 1874 has repeatedly
been referred to iu the decisions of the Supreme Court of the Commonwealth
as the "short form" and that uuder the act of 1909 as the "long form" of
merger. ~
Inasmuch as the transfer of the franchises and assets is authorized by
statute, it seem reasonably clear that the transferee is, as matter of law, liable
for the obliga(ion of the transferor. The cases indicate that this is so. The
petitioner argues and the Circuit Court of Appeals for the Second Circuit has
held to the contrary, in reliance on Itfert(rttte v. Mt. Pocono Light &8 Imp. Co.
(304 Pa. , 517, 150 Atl. , 150). That court thought the case indicated that the
liability, if any, of the transferee was not under the statute but was only that
of a fraudulent transferee under 13 Eliz. , chapter 5. Action for a tort had
been brought against the transferor prior to a transfer under the act of. 1874.
After the conveyance the defendant baled a suggestion that the property had
been conveyed in proceedings under the act, that the defendant had ceased to
exist, and that the action should be abated. The plaintiff sought to substitute
the transferee as defendant.
The trial court denied substitution and abated
the action. The Supreme Court held that the termination of corporate existence
of. the defendant under the act of 1874 did not abate the action, but that if
the plaintiff recovered a judgment she could "levy wherever defendant's assets
liable for the judgment may be found, " which seems to us to mean no more
than that the assets after the conveyance remained subject to the transferor's
liabilities.
A transfer fully authorized by statute can not be a fraudulent
conveyance within the 13 Eliz.
We are of opinion that a transfer without valuable consideration, with tbe
intent that the transferor shall, as the statute provides, cease to exist, made
in accordance with the statute, has all the elements of a merger and comes
within the principle that the corporate personality of the transferor is drowned
in that of the transferee. It results that the continuing corporation may deduct
unamortized bond discount and expense in respect of the obligations of the
transferring .aiiiliate.
A somewhat difTerent question arises with respect to the transfer of assets
of Metropolitan Power Co. It is admitted that this transfer was not made in
accordance with the terms of the act of 1874. No franchises were transferred
because the Metropolitan Power Co. held no public franchises of any kind.
The transfer was merely of. assets with the assumption of all the liabilities
It is important to note, however, that amongst the liabilities
by the transferee.
assumed were bonds on which the parent company was already liable as
guarantor.
The court below has held, and we concur, that, under the law of
the transfer in question constituted a de facto merger, even
Pennsylvania,
though the transfer did not comply with all the provisions of the act of 1874,
and that, as matter of law, the taxpayer would be liable for the debts of the
transferor.

"

"

Judgments

aiilrmed.

n Pnrdon's

Pa. Stats. , Title 15 section 421, etc.
Water 8 )'otoer Co. v. Pakiio Rervtce Commission (287 Pa. 241
Butst's kstote (297 Pa. , 587, 541, 147 Atl. , 606, 607) comPare
Stockle7 Penna. C'orp. Laws, 1988, pages 89, 104; Penna. Utilities Co. v. Pnkhc Bervice
Commission (69 Pa. Super. Ct. 612).
n Berkovtte's A ppr al (819 Pa. , 897, 407, 179 Atl. . 746 at 751); Commonwealth
V.
Merchants National Bank (828 Pa. , 145, 158, 185 Atl. , 828, 827k
~Commonwealth v. kterckants National Bank, supra, page 152.
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Atl„419, 420I;
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AND

AND

UNAMURTIzED

Conveyances by subsidiaries to the taxpayer corporation, consumstatutes, constitute
Inated under the provisions of Pennsylvar-'a
mergers so as to authorize the taxpayer to take a deduction for
unamortized bond discount and expense in respect of bonds issued
by ihe subsidiaries prior to the conveyance, for the reasons given
in IIelvcring v. Metropolitan Edison Co. and IIetvering v. Pennsylvania IVater c5 Poscer Co. [Ct. D. 1392, page 229, this Bulletin. ]
SUPRKAIE COURT OF

TIIE UNITED STATES.

d Electric Corporation,

petitioner,
Revejtne.
[39 8. Ct. , 638.]

general

f7as

Ou writs

of certiorari

to the United

v. Cofnrnissioner

States Circuit Court of Appeals
Circuit.

of Interjjal

for the Second

]

[April 3, 1939.
OPINION.

Mr. Justice Rosrars delivered the opinion of the Court.
These are companion cases to Nos, 486 and 487 [Ct. D. 1392, page 229,
this Bulletin] and involve the same question. The circuit court of appeals
held that conveyances by subsidiaries to the taxpayer, consummated under the
act of April 2!j, 1874, did not constitute mergers so as to authorize the taxpayer
to take a deduction for unamortized bond discount and expense in respect of
bonds issued by the subsidiaries prior to the conveyance.
For reasons given in Nos. 486 and 487 the judgments must be reversed.
so ordered.

—

SECTION 22(b). GROSS INCOME: EXCLUSIONS
PROM GROSS INCOME.
ARTIOIE

22(b) (4) —4: Interest upon United States obligations.
REVENUE ACT OF 1934.

Exemption
savings bonds.

of interest (increment in value)
(See I. T. 3262, page 96.)

on United

States

—

SECTION 23(a). DEDUCTIONS PROM GROSS
INCOME: EXPENSES.
Ijj,RTIOEE

23 (a)-1: Business expenses.
REVENUE ACT OF 1934.

Losses incurred in the operation of a farm and racing stable.

G. C. M. 21103, page 1M. )

(See

23(e), Art. 23(e) —1.
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SECTION 98(e). DEDUCTIONS FROM GROSS
INCOME: LOSSES BY INDIVIDUALS.
1989—8—9680
ARTICzx 98(e) —
1: LoSseS by individualS.
Ct. D. 1878
INCOME TAX

—REVENUE

—

—DECISION

ACTS OF 1932 AND 1934
COURT.

OF SUPREME

—

BAsrs.
Loss Bx INDIVIDU~AsvALTT
The amount of deduction allowable to an individual under sections 23(c)3 of the Revenue Acts of 1932 and 1934 on account of
loss sustained during the taxable vear through injury to depreciable nonbusiness property is limited by the provisions of sections
118(b)1(B) of those Acts so that it may not exceed the amount of
the loss actually sustained in that year, measured by the then
depreciated value of the property.

DEDvcTIoN

SUPREME COVET oF THE UNITED STATEs.

No. 180. Guy T. Helvering, Cornenissioner of Internal Revenue, petitioner, v.
Donald H. Ou ens and 3farion Haviland Ou ens.
On writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit.
No. 318. Zmedeo Obici and Afrs. Arnedeo Obict, petitioners, v. Guy T. Helvering,
Corns nissioner of Internal Revenue.
'[805 U. S., 468. ]
On writ of certiorari to the United States Circuit Court of Appeals for the Fourth Circuit.

[January 8, 1939.]
OPINION.

Mr. Justice RODErn's delivered the opinion of the Court.
The courts below have given opposing answers to the question vrhether the
basis for determining the amount of a loss sustained during the taxable year
through injury to property not used in a trade or business, and therefore not
the subject of an annual depreciation allowance, should be original cost or value
immediately before the casualty. ' To resolve this confiict we granted certiorari
in both cases.
In No. 180 the facts are that the respondent Donald H. Owens purchased an
automobile at a date subsequent to March 1, 1918, and prior to 1984, for $1,825,
and used it for pleasure until June, 1934, when it was damaged in a collision.
The car was not insured. Prior to the accident its fair market value was
$225; after that event the fair market value was $190. The respondents filed
a joint income tax return for the calendar year 1934 in which they claimed a
deduction of $1,635, the diKerence between cost and fair market value after
the casualty. The Commissioner reduced the deduction i.o $35, the difference
in market value before and after the collision. The Board of Tax Appeals
sustained the taxpavers' claim and the circuit court of appeals atfirmed its
ruling.
In No. 318 it appears that the taxpayers acquired a boat, boathouse, and pier
in 1926 at a cost of $5,325. In August, 1933, the property, which had been
used solely for pleasure, and was uninsured, was totally destroyed by a storm.
Its actual value immediatelv prior to destruction was $3,905. The taxpayers
claimed the right to deduct cost in the computation of taxable income. The
Commissioner allowed only value at date of destruction.
The Board of Tax
Appeals held with the taxpayers but the circuit court of appeals reversed the
Board's ruling.
D cision iu No. 180 is governed by the Revenue Act of 1984;' in No. 818 by
the Revenue Act of 1932.' The provisions of both statutes touching the question
presented are substantially the same and we shall refer only to those of the
1934 Act. Section 23(e)3 permits deduction from gross income of losses "of
property not connected with the trade or business" of the taxpayer, "if the
r Helecring v. O&cene (96 F. (2d),
s Ch. 277 (43 Stat. , 680), sections

318); Hetvering v. Obiei (97 F. (2d), 431)
23 (e), (f), (h), (I), 24(a) I, 41, 113; 26 U. S. C.
sections 23, 24, 41, 113.
' Ch. 209 (47 Stat. , 169), sections 23 (e), (f), (3), (h), 24(a) 1, 113.

~
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loss arises from s s s casualty, " Subsection (h) declares that " The
basis for determining the amount of the deduction for losses sustained, to be
allowed under subsection (e) s s s, shall be the adjusted basis provided in
section 118(b)." Section 118 is entitled "Adjusted basis for determining gain
or loss"; in subsection (a) it provides that "The ba. sis of property shall be
Subsection (b), to
the cost of such property,
with exceptions not material.
which 28(h) refers, is: "Adjusted, basis. The adjusted basis for determining
the gain or loss from the sale or other disposition of property, whenever acquired, shall be the basis determined under subsection (a), adjusted as hereinafter provided.
(1) General ruLe. Proper adjustment in respect of the property shall in all cases be made (B) in respect of any period since February
28, 1918, for exhaustion, wear and tear, obsolescence, amortization, a»d depletion, to the extent allowed (but not less than the amount allowable) under
this Act or prior income tax laws. "
The Income Tax Acts have consistently allowed deduction for exhaustion,
wear and tear, or obsolescence only in the case of "property used in the trade
or business. " The taxpayers fn these cases could not, therefore, have claimed
any deduction on this account for years prior to that in which the casualty
occurred. For this reason they claim they may deduct upon the unadjusted
basis that is, cost. As the income tax laws call for accounting on an annual
basis; as they provide for deductions for "losses sustained during the taxable
as the taxpaver is not allowed annual deductions for depreciation of
year
nonbusiness property; as section 28(e)8 requires that the deduction shall be
an
on "the adjusted basis provided in section 113(b)," thus contemplating
adjustment of value consequent on depre'ciation; and as the property involved
was subject to depreciation and of less value in the taxable year, than its original cost, we think section 113(b)1(B) must be read as a limitation upon the
amount of the deduction so that it may not exceed cost, and in the case of
depreciable nonbusiness property may not exceed the amount of the loss actually sustained in the taxable year, measured by the then depreciated value of
The Treasury rulings have not been consistent, but this conthe property.
struction is the one which has finally been adopted. '
In No. 180 judgment reversed,
In No. 818 judgment afiirmed.

"

—

——

—
";

ARTIOLE

28(e) —1: Losses by individuals.
REVENUE ACT OF 1928.

Loss in compromise settlement from values
tion agreement.
(See Ct. D. 1894, page 268. )

in original

1:

ARTIOI, E 28 (e) — Losses by individuals.

INcoME TAx

1.

1)Li'DITOTICN

—REvENUE

1989—26—9892
Ct. D. 1405

—

AcT oF 1932 DEcisioN oF coURT.

—Loss —INsoLVENOT

OCABLE DESIGNATION

separa-

DF Lvsuanlvcz
OF BENEFICIARIES.

CCMPANv

—IRREV-

An insured who, after the payment of all premiums on his policies
of life insurance, irrevocably designated his children as beneficiaries instead of exercising his option to surrender the policies for
their cash values or to receive annuities thereunder, is not entitled
to a deduction, under section 28(e) of the Revenue Act of 1982, for
an alleged loss in the amount of their cash value due to the insolvc»cy of the insurance company, since by such irrevocable designation he had terminated his right to cancellation and surrender
a»d had divested himself of all control and dominion over the
policies a»d all the rights and privileges appertaining thereto.
2. DECISION AFFIRMED.
Dciisio» of the United States Board of Tax Appeals (1988) (87
B. T. A. , 899) affirmed.

'Tcensnuv Resulntiens
XV—1. 115-118).

86, articles 23(e) —
1,

23(b)1, 113(b)1; G. C.

M.

[16255] (C. K
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23(e)., Art. 28(e)-'l. ]
UNITED STaTEs CIRcUIT CoURT oF APPEALS FOR TIIE SEVENTII CIROUIT.

Robert

II. IIorse,

petitioner,

v. Comniissioner

of Internal Zeventte, respondent.

[100 Fed. (2d), 598.]
Petition for review of the decision of the United States Board of Tax Appeals.

Before Ev+Ns,

MAJDR, and TRE&NOR,

Circuit Judges.

[November 28, 1988.]
OPINION.

Mason, Circuit Judge: We have before us a petition for review of a decision
of the Boa.rd of Tax Appeals entered February 25, 1988, determining that the
Commissioner
correctly asserted an income tax deficiency for the calendar
year 1982, in the amount of $5, 982.24.
Petitioner was the insured in four 20-payment life insurance policies issued
by the Commercial Life Insurance Co. of Chicago (later taken over by the
Old Colony Life Insurance Co. ), Nos. 2190 issued September 16, 1907, 4268,
4269, and 4270 issued January 26, 1910. Each of the policies was in the
amount of $10,000 and provided that, after the payment of premiums for 20
years, the insured might either contimie the contract in force without further
payment of premiums, or exercise the option to surrender the policy for a
stated cash value, or the option of receiving an annuity.
Policy No. 2190 was
fully paid up in 1927 and at that time had a cash surrender value of $4, 980.
Policy No. 4268 was fully paid up in 1929 and had a cash surrender value of

$5, 200. The other two policies, Nos. 4269 and 4270 were fully paid up in 1930
and had a cash surrender value of $5, 200 each. The total amount of premiums
paid upon such policies was $21,744.
AH of the policies were originally
payable to the petitioner's estate. On
January 11, 1928, the petitioner, by causing proper indorsement on the policies,
designated his son, John, as beneficiary under policies Nos. 4269 and 4270, and
his da. ughter, Barbara Joan, as beneficiary under policies Nos. 2190 and 4268,
On June 24, 1982, petitioner, by causing
reserving the power of revocation.
proper indorsement on the policies, irrevocably designated the same individuals
of'
the
same policies.
as beneficiaries
In 1982, the Old Colony Life Insurance Co. became insolvent and on Sepreceivers
were appointed by the Circuit Court of Cook County,
tember 20, 1982,
Ilh On that date, the policies had a total cash value of $21,996.20, being the
cash value of the respective policies at the end of 20 years, plus interest at
8+s per cent. November 7, 1982, the court approved the first report of the
receivers and ordered the liquidation' of the business of the company. November 10, 1982, the court approved and ordered the receivers to accept a proposed agreement of the Life & Casualty Insurance Co. of Chicago, which
agreed to reinsure, under certain conditions (including a 100 per cent lien on
reserves) the policies which had been written by the insolvent company.
In his income tax return for the year in question, petitioner claimed a loss
of $21,996.20 (the cash value of the policies), as a deduction under section
28(e) of the Revenue Act of 1932. Said Act is as follows:
"(e) Losses by individuals. Subject to the limitations provided in subsection (r) of this section, in the case of an individual, losses sustained during the
taxable year and not compensated for by insurance or otherwise—
"(1) if incurred in trade or business; or
"(2) if incurred in any transaction entered into for profit, though not connected with the trade or business;
The Board of Tax Appeals based its decision upon the premise that because
of the irrevocable designation by petitioner of his son and daughter as beneficiaries under the policies, no loss was sustained by petitioner.
Respondent
argues three propositions in support oi' the Board's decision. First, the loss,
as claimed, was not one recognizable under the pertinent provision of the
Revenue Act; second, the petitioner has sustained no deductible loss, and
third, petitioner has not proved either the amount or the year of the alleged
loss. As related, the Board disposed of the matter by deciding the second
question adversely to petitioner.
In view of our conclusions that the decision
of the Board must be sustained, we shaH Hkewise consider only the same
question. In other words, assuming, but not deciding, that the alleged loss
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is within the language of the Revenue Act in question, and also assuming, but
likewise not deciding, that the time and amount of the alleged loss were
properly fixed, we shall consider only the question as to whether the petitioner
of this question must depend
sustained a deductible loss. A determination
upon the interest or property right„ if any, retained by the petitioner in the
policies after irrevocably designating his children as beneficiaries.
It seems to be the general rule, which, we gather from petitioner's brief, is
not disputed, that the irrevocable designation of a beneficiary creates therein
a vested right in the proceeds of the policy. (Washington Central BanA: v.
II«me, 128 U. S., 105, 206. ) I'etitioner, however, by some process not entirely
clear to us, seeks to distinguish betsveen the right acquired by the irrevocable
beneficiary to the proceeds of au insurance policy having a cash surrender
value, and one which does not. Ão case is cited, and our own investigation
has failed to produce one, where the exact questio~ here raised has been
ermincd.
In Morgan v. Penn 3futual Life Insurance Co. (94 F. (2d), 129), we find a
discussion which, though not entirely in point, furnishes some light on the
question. There the action was by the beneficiary as plaintiff against the insurauce company to recover on a policy which had been surrendered by the
insured for the cash value without i.he consent or knowledge of the beneficiary.
The court points out that the policy in suit reserved to the insured the right
In discussing the
to change the beneficiary aud also the right of'assignment.
question, the court on page 130 said:
"Where no right is reserved in the policy to change the beneficiary without his consent, the policy confers immediately upon its issue a vested right
in the beneficiary that can not be defeated by assignment or transfer without
his consent, but it is equally well settled by controlling authority in the
national courts that, where the policy by its terms gives the insured the right
to change the beneficiary or assign the policy, the beneficiary takes only a contingent interest therein in the nature of an expectancy.
[Citing eases.
The court reviewed the authorities and decided adversely to the contention
there advanced by the plaintitf that, even though the insured had the posver
to ch:&nge the beneficiary, this would not entitle him to surrender the policy
without the &onsen& of the beneficiary, on the grouud that the policy reserved
to the insured the absolute right to make Such change. The court concluded
that the beneficiary, under such circumstances, had no vested right in the
policy. Again the court, page 131, said:
"The insured, under the terms of this policy, had complete control and dominion of it, and, under such circumstances, the beneficiary, having a mere
expectancy, could have no interest nor concern in the method or means employed by the insured in making disposition of his own property.
The court, in this case, having stressed the reservation contained in the
policy regarding the insured's right to change the beneficiary or assi~, it seems
certain, from the language used, would have held otherwise if confronted with
a proposition such as we find here, wherein the insured made an irrevocable
designation of beneficiaries.
In ltfutual Life Insu&ance Co. of iVe&r& York'v. Allen (212 Ill. , 134), the
court seems to recognize the principle that the insured is precluded from taking
action to the detriment of the beneficiary unless the power is expressly reserved
by a provision of the policy. On page 138 it is said:
"But it was not shown that the assured had the po~er to cancel the policy.
The appellee was named as beneficiary in the policy and had possession of the
ins&rurnent.
She h &d a vested right in the fund provided to be paid by the
policy, unless power to divest that right was expressly reserved to the assured
"
by a provision of the policy.
D'Arcg et al. v. Conn. M&&teal. Life Insurance Co. (09 S. W. , 768) was a suit
on a policy payable in 10 years and which, after said payments had been completed, was surrendered by the insured, without the consent of the beneficiary,
for its cash surrender value. The opinion is silent concerning any provision
in the policy as to the insured's right to change the beneficiary, but after
disposi&. g of other questions, the court, page II2, says:
"The insured, James Sweeney, had no authority to collect the cash surrender value of the policy in 1894. since his only daughter, I)irs. D'Arcy, as sole
beneficiarv, had a vested interest therein, which could not be effected by such
a settlement. "
de&

]"

"

$
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In other words, notwithstanding
the fact that the insured had surrendered
the policy and obtained its cash surrender value, a recovery of the face value
was had by the beneficiary.
In Condon v. 37en York Life Insnronoe Co. of Peto Pork (166 N. W. , 452),
the court, in discussing the rights of insured and beneficiary, on page 453 said I
is held by the grea. t weight of authority that the interest of a designated
beneficiary in an ordinary life policy vests upon the execution and delivery
thereof, and, unless the same contains a provision authorizing a change of
beneficiary without the consent thereof, the insured can not make such change.
[Citing cases. ]
"And this applies to a policy to which there are attached the incidents of a
loan value, cash surrender value, and automatic extensions by premiums paid,
[Citing cases. ] "
It seems plain from this language that the beneficiarv, irrevocably designated
as such, has a vested right not subject to change at the hand of the insured,
and this, irrespective of whether the policy is one of ordinary life or one
providing for a cash surrender value.
Our attention is called to a class of cases which hold that, where an insured
has irrevocably designated a beneficiar, the insured relinquishes all right to
the cash surrender value. These cases arise, in determimng for revenue purposes, the gross estate of a decedent and we find the position of the parties
reversed to what they are here, the Government contending that the cash or
surrender value of an insurance policy is a part of the decedent's estate, while
the representatives
of the decedent argue to the contrary.
The courts have
usually decided against the Government's contention.
Typical of such eases is
IIetvoring v. Parker (84 F. (2d), 838), wherein the court had under consideration policies in which the wife of the insured was designated as beneficiary
with no right reserved on the part of the insured to change the same. The
policies also provided for a cash or surrender value. The court on page 839

"It

said:
"The

New York Life policy was paid up March 7, 1913, and remained in
force. After that date the insured had no right to surrender it or to borrow

money upon

it.

s

III

"Each of the

Union Central policies contained a loan provision, but required
the 'legal assignment of the policy to the company as collateral security. ' Under the terms of these three policies the vested interest of the beneficiary could
not be divested without her consent, hence there could be no legal assignment
of the policies by anyone but herself. [Citing eases.
In discussing the situation where the insured reserves no right to change
beneficiary, on the following page it is said:
"Where the insured reserves no rights incidental to ownership or control of
the policies, so that death transfers nothing to the beneficiary and shifts. no
economic benefits, there is no transfer within the reach of the taxing power, and
such policies are not covered by the statute.
(Indnstrial Trast Co. et al. v.
Uni ted, States, 296 U. S., 220, 56 S. Ct. , 182, 80 L. Ed. , 191 [Ct. D. 1057, C. B. XV—1,
848 (1936) Bingkam v. United States, 296 U. S., 211, 56 S. Ct. , 180, 80 L. Ed. ,
160 [Ct. D. 1058, C. B. XV—1, 367 (1936) Walker v. United States (C. C. A. 8),
83 F. (2d), 103, 108, 110.
Other cases where the same conclusion has been rea. ched are Pennsylvania
Company v. Commissioner (79 F. (2d), 295) and Levy's Estate v. Commissioner

]"

];

)"

(65

F. (2d), 412).

];

Notwithstanding
petitioner's argument that there is no analogy between such
eases and the instant one, it appears to us that they are of persuasive effect.
Under such decisions, if petitioner had died in 1932, and the Government had
sought to include the cash or surrender value of the policies in decedent's gross
estate, it would have been unsuccessful for the reason that petitioner, during
his lifetime, by his own act, had vested in the beneficiaries all interest, including
the cash or surrender value. He would have had no right to surrender, borrow
or assign.
The case of Ifyle v. 3dc&uirk (82 F. (2d), 212 [Ct. D. 1142, C. B. XV—
2, 270
(1936)]) is stressed in support of petitioner's position. In that ease it was

[.$ 23(n), Art. 261.
held that the insured, during his lifetime, had a property right in the insurance
It is pointed
subject to distraint for income taxes owing by the insured.
out in that case, however, that the insured reserved the right to change the
feature. Under such a
beneficiary, and that, of course, is the distinguishing
reservation, the insured, no doubt, had a right to change his beneficiary and
retained a property interest in the policy, including, perhaps, the right of surremler for the cash value thereof.
In the instant case, the insured had a right, after making payment of 20
annual premiums as the policies provided, to the cash or surrender value
thereof, but instead of exercising such right, he designated his children as irrevocable beneficiaries.
By this act we think he terminated his right to cancellation and surrender and divested himself of all control and dominion over the policies and all the rights and privileges appertaining thereto. Petitioner's argument
that such action could apply only to the proceeds of the policies, effective at
petitioner's death, in contrast to the cash or surrender value of the saine, is not
tenable. To permit petitioner to exercise the option which he at one time had,
of surrendering the policies and obtaining the cash value thereof, is to nullify
his act in iirevocably designating his children as beneficiaries.
This result is
certain to follow for the reason that if, after making such designation, the
insured had a right to surrender the policies and obtain the cash value thereof,
he was enabled to destroy all the rights of the beneficiaries therein. Thus finis
is written to a contract without the consent of the beneficiary, notwithstanding
a vested right was created in the policy by the act of the insured himself.
The decision of the Board is afiirmed.

—

SECTION 23(k). DEDUCTIONS FROM GROSS
INCOME: BAD DEBTS.
ARTICLE

23(k) —1: Bad debts.
REVENUE ACT OP 1934 AiVD PRIOR REVENUE ACTS.

Recoveries of bad debts charged
20854, page, 102.)

OG

in prior years.

(See G. C. M.

—

SECTION 23(o). DEDUCTIONS FROM GROSS INCOME:
CFIARITABLE AND OTISER CONTRIBUTIONS.

1:Contributions

ARTIULE 28 (o) —

individuals.

—
ACT
—
1. DxnUCTION CH'ARITAELE

INCOME TAX
NRT

RLrVLi'NUE

1.oss.

or gifts by

—

OF 1932 DECISION
CONTRIBUTIONS

—NET

1939-8-9681
Ct. D. 1379
OIP

SUPREME COURT.

INGOT

—CAPITAL

The 15 per ceut allowed as a deduction for charitable contributions under section 28(n) of the Revenue Act of 1932 is to be
calculated on net income computed without regard to capital net
loss as to which special provision is made by section 101(b). The
words "the taxpaver's net income" in section 28(n) refer to the
uet income which under the statutory scheme is actually subject
to tax. It was the intention of Congress to make net i~come, ascertained irrespective of capital net loss, the subject of the tax, and
the provision in section 23(n) allowing a deduction for charitable
contributions is applicable to that taxable net income.
2 CAGE DISTINGUIsHED.
Helvering v. Bliss (298 U. S., 144 [Ct. D. 884, G B. XIII-2,
191 (1984) ]) distinguished.

])
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SUPREME CoURT oP THE UNITED STATEs.

The United States, petitioner, v. Frederick Pleasants.
[305 U. S., 357.]
On writ of certiorari to the Court of Claims.

[January 3, 1939.]
OPINION.

Mr. Chief Justice Hvoyins delivered the opinion of the Court.
The question is whether the 15 per cent allowed as a deduction for charitable
contributions under section 28(n) of the Revenue Act of 1982 is to be calculated
on the taxpayer's net income computed without regard to a capital net loss as
to which special provision is made by section 101(b).
Section 23(n) provides that in computing net income there shall be allowed
as a deduction from gross income"In i, he case of an individual, contributions or gifts made within the taxable
year to or for the use of: * * s to an amount which in all the above cases
combined does not exceed 15 per centum of the taxpayer's net income as computed without the benefit of this subsection. "
Respondent in 1932 made charitable contributions to the amount of $3,496.
His net income, irrespective of a capital net loss, was determined by the Commissioner to be $94, 968.52. Upon that net income the Commissioner assessed the
normal tax and surtax at the rates prescribed by sections 11 and 12.' Respondent contended that this was his net income as described in section 23(n)
and ths. t as his charitable contributions were less than 15 per cent of thaf
amount they were deductible in full in determining his normal tax and surtax.
The Commissioner refused to allow the deduction.
The taxpayer had sustained a "capital net loss, " as defined in section 101(c)6,
of $154,921.98. The Commissioner ruled that "Since the capital loss of $154,921.98 is in excess of adjusted ordinary net income of $94, 963.52 (without contributions) there is no net income against which to make a deduction for
contributions. "
Having paid the tax assessed by the Commissioner upon that theory, respondent filed his claim for a refund and on its rejection brought this suit in the
Court of Claims. .Judgment was rendered in his favor. (22 F. Supp. , 964. )
Because of an asserted coniiict with decisions of circuit courts of appeals' and
with our ruling in Ife]vering v. Bliss (293 U. S, , 144), certiorari was granted.
October 10, 1988.
"Capital net gains" and "capital net losses" of individual taxpayers are the
subject of special treatment under section 10~1. In the ease of a "capital net
gain, " there is to be levied, at the election of the taxpayer, and in lieu of a]]
other taxes imposed by the income tax title, a tax of 121$. per cent of the
capital net gain, to be added to the tax computed upon the basis of the "ordinary net income. " (Section 101(a).) In the case of a "capital net loss, "
section 101(b) provides for a tax to be determined, also in lieu of other income
taxes but irrespective of any election by the taxpayer, as follows:
"a partial tax shall first be computed upon the basis of the ordina. ry net
income at the rates and in the manner as if this section had not been enacted,
and the total tax shall be this amount minus 12'/2 per centum of the capital net
loss; but in no case shall the tax of a taxpayer who has sustained a capital net
loss be less than the tax computed without regard to the provisions of this
section. "
,

—

s

These sections provide:
Szc. 11. Normal tax on individvals.
There shall be levied, collected and paid for each taxable year upon the uet income of
every individual a normal tax equal to the sum of the following:
SEc. 12. Surta» on individuats(a) Rates of surtax. There shall be levied, collected, and paid for each taxable year
upon the net income of every individual a surtax as follows: ~
'Every v. Commissioner (C. C. L. 7) (84 P. (2d), 905 [Ct. D. 1214, C. B. 1937-1 187]) i
Lockhart v. Commissioner (C. C. L. 3) (89 IP (2d), 143); ffein» v. Commis»loner (C. C. h.
8) '(94 K (2d), 832).
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Section 101(c)B defines "capital net loss" as "the excess of the sum of the"
capital losses pius the capital deductions over the total amount of capital gains.
Section 101(c)7 defines "ordinary net incoiae" as the uet income, computed ia
accordance with the provisions of this title,
" after excluding all items of capital
gain, capital loss, and capital deductions.
There is no doubt as to the purpose of this provision' as to capital net losses
which was first introduced in the Revenue Act of 1924. Prior to that time, aad
under the Revenue Act of 1921, capital losses were to be deducted from capital
If capital deducgains in the process of determining the "capital aet gain.
tions aud capital losses were in excess of the capital gaia, or if there were
capital losses in the absence of capital gain, such losses were deductible as
ordinary losses. We are told that the opportunity to minimize taxes by the
practice of taking capital losses to offset ordinary net income constituted a
particularly serious problem after the Act of 1921, which reduced the rate of
tiix on ciipital net gains. The resulis io the Treasury of that method of treating
capital losses led to the adoption in the Act of 1924 of the plan for subjectiiig
' a plan
capital net losses to a limited rate in order to protect the revenues,
'
which was continued in the Revenue Acts of 1926, 1928, and 1932.
It will be observed that the provision for the limitation with respect to a
capitiil net loss under section 101(b) (unlike the provisioa' in section 101(a)
The limitation is
as to a capital net gain) gives no option to the taxpayer.
explicit aud must be followed as written. 'I'be limitation applies equally when
t)iere is no capital gain aad hence nothing to be deducted from capital losses on
last clause of
that score. ' The limitation is applicable uniess, as stated in the
section 101(b), a greater tax would result from not applying it.' In the instant
case there is no questio~ that the limitation does apply and tbe Commissioner has

'

"'

applied it.
Iu such a case the statute directs that a partial tax shall be first computed upon
the basis of the "ordinary net income" and at the rates and in the manner provided in sections 11 and 12. The total tax is then arrived at by deducting 12+2
per cent of the capital net loss. That loss thus figures in the computation of the
total tax only by the allowance of an offset to the specified extent against the tax
deterinined apart from the capital losses. Thus where the limitation is applicable
aad ihe offset of 12t/s per ceat of the capital net loss is allowed accordingly,
capital losses are not deductible in determining the taxpayer's uet income for the
purpose of the normal tax aad surtax. A. nd, as in such case there is no capital
gain, the "ordinary nct income" under section 101(b), that is, the net income
coraputed after excluding capital loss and capital deductions, is the only net
income upon wliich a tax is laid.
We have noted that the limitation of section 101(b) is not applicable if the
tax, computed without regard to that section, would be greater. The latter
metlio&l of computation
brings out the distinctioa clearly. For in that method
the capital net loss is deducted from the ofdinary net income in order to arrive
at the total net income for the purpose of applying the normal tax and surtax
rates. See illustration in Remlations 77, article 5(6. But where the limitation
of section 101(b) governs, because the tax as otherwise computed would not be
greater, capital losses are not deducted in determining the net income which is
to be taxed, but are used only for the purpose of determining the specified offset
against the tax on that net income. (Id. )
We are not impressed with the argument based on the provisions of sections
21, 2'-', and 23. True, section 21 provides that "net income" means gross income
computed under section 22 less the deductions allowed by section 23. Section
22 defines gross income and section 23 provides for deductions, including deductions for losses. But sections 21, 22, and 23 are not to be construed so as to
derogate from the special aad explicit provisions of section 101(b). Under the
limitation of that section, as we have seen, the taxpayer is not permitted to deduct capital losses so as to reduce the net income subject to tax and his capital

"

' Revenue

Act of 1024, section 208(c).
Revenue Act of 1921, sectin«206(a)4
Piper v. IVillc«ts (64 F, &21), 8ls, 815, 816 [Ct. D. 710, C. B. XII—
2, 164 (1933)])'
Six&@-tifth Cougresssioual
Record, 2428; House Report 179, Sixty-eighth Congress, erst
sessi u, psge "0.
' Re&ence Art of 1026, section 208(c); 1928, section 101(b); 1932, section 101(b).
s R&gulstlnns 77 article 503.
s Se& Piper v. &(tRtcsts (64: F.
(2d), 813, 816); Hoff&s&t&s v. '(7orosstssioner (71 P.
~

s

' See920)
Illustration in Regulatioas 77, article 503.
s'See note 1.

I)
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losses enter into the computa. tion of his ultimate tax only through the deduction
of 12~/z per cent of the capital net loss from the tax which is computed upon the
net income ascertained irrespective of that loss.
It is in this light that we must decide the particular question here presented
as to the meaning of the words "the taxpayer's net income" in section 28(n)
providing for a deduction of 15 per cent for charitable contributions.
Do these
words refer to the taxpaver's net income which under the statutory scheme is
actually subject to taxy Or is that net income, although treated as subsisting
for the purpose of being taxed, to be regarded as nonexistent for the purpose of
admitting deductions for contributions?
We think that Congress, in the applica.
tion of the special provision of section 101(b) for an offset in case of a capital
net loss, intended to make the taxpayer's net income, ascertained irrespective
of that loss, the subject of the tax and that the provision in section 28(n) allowing a deduction for charitable contributions is applicable to that taxable net
income.
There is nothing to the contrary in our decision in Helvering v. Bliss, supra.
In that case there was a capital net gain. The net income of the taxpayer
comprehended that net gain as well as his net income otherwise computed. Ws
decided that it was his total net income which was to be regarded as the basis
for the allowance under section 28(n). We found nothing in section 101, which
in that application prescribed "merely a method for segregating a portion of that
net income for taxation at a special rate, " that in any wise altered the right
of the taxpayer to take the deduction in accordance with section 28(n). (Id. ,
150, lol. ) Here, instead of a capital net gain, we have a capital net loss. There
is no gain to be added to the taxpayer's net income otherwise computed, and
thus that is the only net income taxable under the statute. To that net income,
the provision of section 28(n) appropriately applies. We observed in the Bliss
case that the exemption of income devoted to charity and the reduction of the
rate of tax on capital gains "were liberalizations of the law in the taxpayer's
favor, were begotten from motives of public policy, and are not to be narrowly
construed.
Tha. t observation is equally pertinent here.
The administrative construction invoked by the Government has not been of
a sufGciently consistent character to afford adequate support for its contention. n
We conclude that the Commissioner erred in refusing to permit the deduction
sought by respondent for his charitable contributions and that the judgment of
the Court of Claims should be aiinmed.

"

AfDrmed.

—

PART IV. ACCOUNTING PERIODS AND METHODS OF
ACCOUNTING.

—

)

SECTION 42. PERIOD IN WHICH ITEMS OF
GROSS INCOME INCLUDED.

1:

ARTIGLE 42— When included.

in gross income.

REVEiNVE ACT OF 1934.

10—9Y44
1M9 —
G. C. M. 21040

Compensation received in 1985 by the executors of the estate of
A for services rendered by him prior to his death in November,
1984, but not payable or determinable until after December 81, 1S84,
should not be included in his return for the taxable year 1984.
G. C. M. 10121 (C. B. XV—
1, 121 (1988) ) revoked.

In G. C. M. 16121 (C. B. XV—1, 121 (1936) ) it was held, syllabus

i
Compensation received in 1S85 by the executors of the estate of A. for services
rendered by him prior to his death in November, 1984, but not payable until
after January' 1, 1985, should be included in his return for the taxable year
1934 even though his books of account were kept on the cash receipts and
disbursements basis.
u See I. T. 2104 (C. B, III—
2, 152 [1924]); El)sins v. Oornrntss(oner, 24 B. T. A, 572)
Lt~ngood v. Comm(so(oner, 25 B. T. A. 585, 589 (C. B. XI—1, 9, 33 [1932] C B.
XI—2, 3, 6, 29, 268 [1932]); Btraas v. 6osnrnssstoner (27 B. T. A. , 1116. C. B. XIII-2,
~

25, 29, 135

[1934]).

In that case the compensation was received in 1985 by the executors
of A's estate for services rendered by him prior to his death in
November, 1984. Such compensation was not payable .until after
January 1, 1985, it being based on a percentage of the net profits
derived from the sale of merchandise in the stores directly under A' s

control. The contract provided that final settlement could not be
required until after the succeeding annual inventory was finished,
not later, however, than March 1 of the succeeding year.
In behrman, EaeeutHal, v. Conan''sooner (88 B. T. A, 87) the
United States Board of Tax Appeals held to the contrary where the
compensation of the decedent who died in August, 1984, was based.
on a percentage of net profits of certain stores and was not ascertainable until after December 81, 1984, after taking inventory as of
the end. of the year. In that case the compensation was paid in
January, 1985. The Commissioner announced his nonacqulescence
in that decision in Cumulative Bulletin 1988—2, page 48.
In view of the withdrawal by the Commissioner of his nonacof his acquiescence in the Fehrman decision and announcement
quiescence therein (page 12& this Bulletin), G. C. M. 16121, supra, is
hereby revoked.

.

J. P. WENCHEL,

Chief Counaei, Bureau of Internal Revenue.

—

PART V. RETURNS AND PAYMENT OF TAX.

—

SECTION 51. INDIVIDUAL RETURNS.

1: Individual

ARTzczz 51—

returns.

1989-8-9720
G. C. M. 20995

REVENUE ACT OF 1934.

A and B, husband and wife, for more than 20 years prior to 1929
lived in Californi@. In 1929 A was sent to New York by his employer in connection with the employer's business in that city.
IIis family, consisting of his wife and two children, was with him
in New York from 1929 to 1985, when they returned to California.
IleM, that A did not abandon his domicile in California, and that he
and his wife are entitled to Ale Federal income tax returns for 1985
on the basis of the community property laws of that State.

whether A and. B are legal residents of
for Federal income tax purposes for the
calendar year 1985, and if they are legal residents of the latter State,
whether thev are entitled to file returns and report their income on
the community property basis.
A and B are husband and wife, A being employed in an executive
capacity with a large organization.
They resided in the city of R,
California, for more than 20 years prior to 1929 and had a domicile
in that State during such time. In 1929 A's employer requested
him to go to New York City and straighten out certain business
situations there. A (hereinafter referred to as the taxpayer) was at
that time of the opinion that this assignment would require about

An opinion is requested

New York or California

three years and he signed a contract for that period. Soon thereafter
he moved with his family to New York City. In 1980 he sold the
house in California in which he and his family had resided for
several years but retained, and still retains, ownership of both a
summer home and a retail business in California. A.fter coming to
New York the taxpayer and his family lived in a rented apartment
in New York City, his children attending school in that city. He
states that his main purpose in bringing his family to New York was
to furnish educational advantages for his children during their school
years. In the spring of 1985 his wife and children returned to California and since their return have maintained a completely furnished,
home near the city of R. The taxpayer is still employed with the
same organization in New York and 'it is not known when his servHe has been returning to his family in
ices there will terminate.
California several times each year, and spends his summer vacation
and Christmas holidays with his family there. The taxpayer never
registered or voted in either California or New York. He had a bank
account and some investments in New York and others in California.
The taxpayer filed State income tax returns in New York from 1929
to 1986 as a resident of that State, but declares that he was ignorant,
of. the fact, until some time in 1986, that the filing of returns as a
nonresident was permissible under New York law.
The rule governing change of abode as affecting domicile is plainly
set out as follows in Wi7liamson v. 08en, ton (282 U. S., 619):
The essential fact that raises a change of abode to a change of domicile is
the absence of any intention to live elsewhere (Storey on Conflict of Laws,
section 49
), or, as Mr. Dicey puts it in his admirable book, "the absence
of any present intention of not residing permanently or indefinitely in" the
new abode. (Confiict of Laws, 2d. ed. , 111.)
This same rule is set out in (Ti7bert v. David (285 U. S., 561). In
that case there is a quotation from Storey, Confhct of Laws, 7th ed. ,
section 46, page 41, which states that a mere Roating intention to
return to a former domicile is not suRicient to prevent the new rilace
of abode from being a domicile if other requisites are present. However, "an indeterminate or floating intention" to return does mot
include an intention to return on the occurrence of some event which
might reasonably be anticipated.
(19 C. , 408, section 20. ) The
intention to remain indefinitely in the new abode, which is necessary
to acquire a domicile of choice, excludes any definite intention of returning to the place of previous domicile, and the original domicile
is not changed even by a long absence if there is any definite intention

—

J.

of returning.
In United States v. E'might (291 Fed. , 129) it was stated in part
as follows:

A cha'nge of abode with present intent to return to the former abode upon
the contemplated happening of an event in the indefinite future, as business dispatched, health recovered, employment ended, employer's recall, is not a change
of residence or domicile. (Aff'd. 299 Fed. , 571.)

In that case the defendant, who was a naturalized citizen of the
United States, lived in South Africa for over 20 years after naturalization as an agent for an American credit association and was held
not to have abandoned his American domicile.

.

Beale, in his Treatise on the Confiict of Laws, chapter 2, section
18.1, states:

It

follows that no mere length ot residence is sniiicient to create
domicile in the absence of such an intention io make the new residence a home; nor is there a change it there is an animus revertendi to the
old home.

a change

oX

The facts in the instant case do not reveal that the taxpayer
had a present intent not to return to California during or before 1985,
but rather indicate that the intent to return to California (the
animus revertendi) continued to exist. The taxpayer kept a, summer
home in California and continued to own a retail business there which
was operated at a loss in 1985, and which appears to be a business
not suited to management from New York. The return of his wife
and children to California early in 1985 and the setting up of a complete establishment there especially tend to indicate that California
It is also
was, and continued to be the domicile of the taxpayer.
well to note the continued existence of the California branch of the
organization by which the taxpayer was employed ~here he could
Alhave reasonably anticipated continuance of his employment.
though the renting of an apartment by the taxpayer which he occuied with his family in New York, might well indicate a change of
omicile, his statement in regard to the educational demands of his
children, the terms and nature of his employment, and most. important of all the return of his family to California early in 1985 negative an intent to establish a domicile in New York. Also the facts
show that the taxpayer remains in New York City only for the purpose of his employment, which now appears to be of an indefinite
nature, and that he returns to California several times each year.
Furthermore, the declarations of the'taxpayer as to his constant intention to maintain his domicile in California are of some weight,
(19 C. J., 488, section 76, No. 5.) The facts relating to the filing of
State income tax returns in New York and the location of his bank
account and certain investments there are not sufhcient to counterbalance the indications of a California, domicile.
In view of the facts as above presented in addition to the presumption that the former domicile continues until another domicile. is
obtained (Desmare v. United 8tates, 98 U. S,, 605; 3Iitchell v. United
8tates, 21 Wall. , 850)& this oSce is of the opinion that the domicile,
and thus the legal residencel of the taxpayer for income tax purposes
in the year 1985 was in California.
The taxpayer's wife is properly
considered as having the same domicile as her husband.
(Anderson
et al. v. United States, 202 Fed. , 200; Prince v. Itlena Yorle Life Insur. ance Co. 24 Fed.
Supp. , 41; Beale, Treatise on the Conflict of Laws,
,
chapter 2, section 27.2.)
The taxpayer and his wife being domiciled in, and thus legal residents of, California during 1985, their returns may be filed and
income reported on a community
property basis for that year.
(United 8tates v. malcolm, 282 U. S., 792.)

J. P. WENC1IE~L,

Chief Counsel, Bureau of Internal Revenue.
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1:

ARTIUM 51— Individual

1989—20—9834
Ct. D. 1898

returns.

—REVENUE ACT OF 1932—DECISION OIs COURT,
SALES
SECURITIES WHICH
DEDUCTION —
JOIIIT RETURN —
LossEs
GAINs REALIRED RY ONE SPoUBE —
CAPITAL AssETs —
OFFSET —
LIMITATION
STOCK
SUSTAINED BY THE OTHER —
INCOIIE TAX

ARE

OF

NCT

ON

Losszs.
In a joint return filed by a husband and wife as permitted by
section 51(b) of the Revenue Act of 1982, losses sustained by one
spouse from the sale of securities which are not capital assets may
not be offset against gains realized by the Other spouse in the same
year from similar sales, under the provisions of section 28(r)1 of
that Act. '
2. REOUIATIONS SUSTAINED.
The provisions of article 881 of Regulations 77, relating to deductions in the case of the filing of a joint return, sustained.
8. DECISION AFFIRMED.
Decision of the United States Board of Tax Appeals (1938) (37
B. T. A. , 225) affirmed.
UNITED STATEs CIBcUIT CCUBT oF APPEAIs FCB THE SEcoND CIROUrr.

H'. Denny

Pierce and A)me O. Pie'rce, petitioners,

v. commissioner

Revenue, respondent.
[100 F. (2d), 397, ]
Appeal

from the United

Before L.

HAND,

of Intern(s)

States Board of Tax Appeals.

SwAN, and CHARE,

Circuit Judges.

[December 12, 1988.]
OPINION.

The petitioners; husband and wife who filed a joint return for the year
1988, seek review of an order of the Board determining a deficiency in income
tax for that year. Order affirmed.
SwAN, Circuit Judge: The petitioners, husband and wife, elected to file a
single joint return for the y ar 1988, as they were privileged to do by virtue
of 'section 51(b) of the Revenue Act of 1932. (47 Stat. , 188.) .Mr. Pierce
realized a profit of nearly $55,000 from the sale during 1988 of securities which
were not "capital assets" as defined in section 101 (47 Stat. , 192); that is
to say, the securities so sold had not been held by him for more than two
years. During the same year Mrs. Pierce sustained a loss of $8,646.78 in selling securities which she had not held for more than two years. In their
joint return Mrs. Pierce's loss was deducted from her husband's profit. The
Commissioner's
disallowance of the deduction resulted in a deficiency tax
The question presented is whether, in a joint
which the Board has confirmed.
return of husband and wife, losses sustained by one spouse from the sale of
securities which are not capital assets may be offset against gains realized by
the other spouse from similar sales.
At least since the enactment of section 228 of the Act of 1918 (40 Stat. , 1074)
the revenue laws have always granted to a husband and wife who are living
together the privilege of filing either separate returns or a single joint return.
Regarding the latter alternative section 51(b)2 of the Revenue Act of 1982 (47
Stat. , 188) provides:
"(2) The income of each shall be included in a single joint return, in which
case the tax shall be computed on the aggregate income.

"

s The Supreme Court on May 1, 1939, denied petitions for certiorari in two cases involving a similar question, which were decided on the authority of the Pierce case, namely,
Dsmuth v. Cosnmisshmer, No. 766 (C. C. A. 2d Cir. , 100 IP. (2d), 1012), aod Ssosst v.
Comsoissioner, No, 876 (C. C. A. 1st Cir. , 102 lf. (2d), 103).

Although nothing is there said about deductions the Treasury regulations
have for many years contained a provision to the following effect:
Where the income of each is included in a single joint return,
the tax is computed on the aggregate income and all deductions or" credits to
(Regulawhich either is entitled shall be taken from such aggregate income.
tions 77, article 381; Regulations 74, article 381; Pegulations 65, article 401.)
As long ago as 1921 it was ruled by the Solicitor of the Bureau of Internal
Revenue that in eases in which the husband or wife has allowable deductions
in excess of his or her gross income, such excess may, if a joint return is filed,
be deducted from the net income of the other for the purpose of computing
both the normal tax and the surtax. Solicitor's Opinion 90 (C. B. 4, 236 (1921) ).
Indeed, it is only when the allowable deductions of one spouse exceed his or her
income, that any advant»ge can be derived from filing a joint return.
Most of the allowable deductions, for example, taxes, interest and ordinary
losses, are not dependent upon the receipt by the taxpayer of a particular kind
of income. But the 1932 Act introduced such a limitation with respect to losses
sustained from the sale of securities which are not capital assets. Section 23
(47 Stat. , 179) provides:
"In computing net income there shall be allowed as deductions:

—

"(e) Lossce by LndtetduaLs. Subject to the limitations provided in subsection (r) of this section, in the ease of an indiviclual, losses sustained during
the taxable year and not compensated for by insurance or otherwise—
"(2) if incurred in any transaction
nected with the trade or business;
III

entered

—

into for profit, though

not con-

IP

"(r) Irimitation on stock Losgea (1) Losses from sales or exchanges of
stocks and bonds (as defined in subsection (t) of this section) which are not
capital assets (as defined in section 101) shall be allowed only to the extent
of the gains from such sales or exchanges (including gains which may be derived
by a taxpayer from the retirement of his own obligations). "
Under the limitation imposed by section 23(r)1 it is obvious that, if separate
returns had been filed, neither husband nor wife could take deduction of the
Mrs. Pierce could not deduct it from her gross income because
loss in question.
such a loss is allowable only to the extent of her gains from sales of noncapital
securities, and she had no such gains. Mr. Pierce could not deduct it from his
gains from sales of no~capital securities because it was not his loss but was
sustained by a difterent taxpayer.
But the petitioners coniend that when
husband and wife file a joint return they become a taxable unit with the result
that a loss of this character sustained by. one spouse is an allowable deduction
against gains of, the Same character received by the other. This contention
can not be sustained in view of the Treasury regulations .and judicial decisions
in analogous eases. As, already noted, the regulations provide that the deductions to be taken from the aggregate income of husband and wife shall be those
"to which either is entitled. " Here neither. was entitled to the deduction in
question. Nor have the cases relating io joint returns treated the two spouses
as one. Thus, it ha. s been held that where a husband hss sold property to his
wife at a loss, the loss he sustained may be deducted in the joint return.
(Commissioner v. Thomas, 84 F. (2d), 562 (C. C. A. 5); Commissioner v. BrnncLor,
82 F. (2d), 944 (C. C. A. 7); HiLL v. United States, 12 F. Supp. , 798 (Ct. Cls. ).
See also Gummey v. Commtssioner, 26 B. T. A. , 894. ) Another analogous ruling
is our decision in Van Vteck v. Commissioner (80 F. (2d), 217 [Ct. D. 1116, C, B.
XV—1, 232 (1936) ] ), holding that the husband's net loss of a previous year can
not be applied against the wife's net income in a joint return.
These cases
contradict the petitioners' theory that husband. and wife become a single taxable
entity when they file a joint return; on the contrary each is treated as a separate
individual who can carry deductions into the joint return only in his or her
own right.
Order aihrmed.

$
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—

SECTION 55. PUBLICITY OF RETURNS.
REVEiNUE ACTS OF 1926, 1928, 1932, AND 1934.

Use of origina] returns open to inspection in accordance wit]I
9, 261); furnishing copies of
Treasury Decision 4873 (C. B. 1988—
returns; inspection of returns of corporations by State o]Beers and
shareholders; and inspection of estate and gift tax returns.
(See
T. D. 4878, page 115.)
REVENUE ACTS

OIi'

1926, 1932, AND 1934.

Regulations governing the inspection of income, excess-profits, and
capital stock tax returns by the Special Committee on Un-American
(See T. D. 4900, page 119.)
Activities, House of Representatives.

—

SUBTITLE C. SUPPLEMENTAL PROVISIONS.
SUPPLEMENT

COMPUTATION
B.—

OF NET INCOME.

—

SECTION 119(g). R'ECOGNITION OF GAIN OR LOSS;
DEFINITION OF REORGANIZATION.

119(g)—2: Definition of terms.

ARTIcLE

INCOIIE TAX

1. GAIN

—REVENUE

——

1939—8-9791
Ct. D. 1885

—DECISION

ACT OF 1926

OF COURT.

— —

—

ExcHANGE OF PRGPERTY REORGANIoE Loss REcoGNITION
zATroN
SEPARATE TRANSAcTIONS PARTs GF SINGIE PLAN
TAx
AVOIDANcE.

The A Company, pursuant to a plan for transferring its mining
property to B, caused the C Company to be organized early in
December, 1925, and on December 18 transferred to C, in exchange
for stock of the latter, all of its property which was not to be
transferred to the B Company.
The nevv stock was promptly distributed as a dividend to A's stockholders, and on December 31
the mining property was transferred to B in exchange for shares of
its stock.
On January 22, 1926, the C Company
transferred
certain shares of its stock to the stockholders of A, receiving in
B's
A's
exchange
stock held by A and all of
outsta. nding stock.
The A Company was thereafter dissolved. EEeld, the incorporation of and transfer to C did not constitute a bona fide "reorganization" within the mea'ning of section 203(h)l(A) of the Revenue
Act of 1926. They were but parts of a single plan, having no
purpose other than to give the subsequent transfer to B the appearance of a transfer of all the assets of A and thus bring it
withi~ the nonrecognition provisions of the statute. A. single transaction may not be broken up into various elements to avoid a

tax.

2. DEorsroN

CONTRoLLING.

& egory

v. EEelzering (1935) (293 U.
XIV—1, 193 (1935) l) controlling.

S.

S,

465 [Ct. D. 911, C.

CERTroRARI DENIED.

Petition for certiorari denied October 10, 1938.

4.

REHEARING

DENIEO.

Petition for rehearing

denied November

7, 1988.

B.
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ForTTH CiscIIT.

Revenue, petitioner, v. LD;horn
Gay T. IIelvering, Commissioner
Coal Co. , respondent.
[05 Fed. (2d), 782. ]
On petition to review the decision of the United States Board of Tax Appeals.

of Internal

Before PaiiKEE and XOETHcoTT, Circuit Judges, and H. H, 'A~TEiivs,
District Judge.
[October 18, 1087.]
OPIÃIOV.

Paaitza, Circuit Judge: This is a petition to reviem a decision of the Board
of Tax Appeals holding profit realized by the Elkhorn Coal g: Col-e Co. upon a
transfer of certain mining properties to the Mill Creek Coal 8: Coke Co. to be
Thc ground of tbe decision was that the transfer mas made purnontaxable.
suant to a plan of reorganization within tbe meauiug of 208(li)1(A) of the
Revenue Act of 1926. The facts were stipulated and are set forth at length
in the findings of the Board which are reported with its opinion in 84 B. T. A. ,
845. Those material to the question presented by the petition are in substance
as follows:
Prior to December 18, 1925, the Elkhorn Coal & Col-e Co. , to which we
shall hereafter refer as the old company, omned certaiu coal mining properties in West Virginia, and certain stocks in other mining companies eugaged in
business in that State. It was closely associated with the Mbl Creek Coal tz Coke
Co., which owned ueigbboring property; aud a majority of the directorate of
both corporations consisted of the same persons. Early in December, 1025, a
plan was formed whereby the old company was to transfer its miue, mining
plant and mining equipment at Maybeury, W. Va. , to the Mill Creel Co. in
exchange for 1,000 shares of the capital stock of that company. This exchange
was accomplished on December 31, 1925, at which time, it is stipulated, the
stock received by the old company had a fair market value of $550,000, which
There is uo contenis in excess of the deficiency asserted by the Commissioner.
tion that the transfer by the old company was to a corporation controlk&
provision
by it or by its stockholders and therefore within the nonrecognition
of section 208(h)1(B) of the Act; but argument of the taxpaver is that the
transfer was of all the properties of one corporation for the stock of another
and therefore within the nourecognition provision of section 208(h)1(A),
The contention that the transfer in question was of all the properties of the
old company depends upon the legal conclusion. to be drawn from certain evidentiary facts relating to the prior organization of another corporation and the
transfer to it of all the property of the old compauy which mas not to be transferred to the Mill Creek Co. These facts, which mere found by the Board and
are undisputed, are as follows: At the time that the transfer to the 51!11 Creek
Co. was decided upon, the OKcers of the old company caused another corporation to be organized under the name of the Elkhorn Coal Co. , which we shall
refer to hereafter as tbe new company, and on December 18, 1025, transferred
to it, in exchange for 6, 100 shares of its stocl-, all of the property of the old
company mhich was not to be transferred to tbe Mill Creek Co. except certaiu accounts, which were transferred to the nem company on December 23, 1981 [1025],
in consideratiou of its assuming the liabilities of the old company.
The 6, 100
shares of stock in the new company were promptly distributed by the old comThis left the old company owning only
pany as a dividend to its stockholders.
the property which was to be transferred to the llill Creek Co. under the plan
and which was transferred to that company on December 81, as mentioned in
the preceding paragraph.
Following that transfer and the receipt by the old
company of the 1,000 shares of the stock of the Mill Creek Co. pursuant thereto,
the new company proceeded to place itself in the same positiou relative to the
stockholders of the old company that the old company had occupied, and then
to mind up its affairs. It accomplished that result in the following manner:
On January 22, 1026, it exchanged 1,440 shares of its capital stock for the 7,540
shares oi' the outstanding capital stock of the old company, making the exchange
This gave those who had been stockwith the stockholders of that company.
172176' S9 pt. 1
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holders in the old company the same interest in the new companv that they had
hnd in the old, and gave to the new company the ownership of all of the stock
in the old. The 1,000 shnres oi' stock received from the Mill Creek Co. were
No
then trnnsferrecl to the necv comp cny and the old company was dissolved.
business whatever wns done hy the old company after the transfer of assets to
the Mill Creek Co. on December 31: and no reason appears for the organization
of the new company except to provide a transferee to take over and hold the
assets which were not to be transferred to the Mill Creek Co. so that the transfer to that company when made would be a transfer of all the assets of the old
compnnv,

The Board was of opinion that all of these transactions were carried through
pursuant to prearranged plan, saying: "We do not doubt that before a single
step wns taken a plan had been formulated for regrouping the corporate
and "The stipulntc d facts justify the inference that one of the motives
assets
which the stocl-holders of Ell-horn had in organizing the new corporation and
causing the three corporations to adopt the several steps or plans of reorganizn.
tion which were adopted and carried out, was to make the transfer of the mining properties from Elkhorn to Mill Creek without resulting tax liability to
The Board thought, however, with five members
Ellchorn or to them~elves;"
dissenting, that because the transfers from the old company to the new were
genuine and were separnte and distinct from the transfer to the Mill Creek Co.,
tbe latter must be treated as a transfer of substantially all of the properties
of the corporation within the meaning of . he reorganization statute, summing
up its conclusions as follows: "In our opinion, the facts show aifirmatively that
the transfer to Mill Creek was completely separate and distinct from the earlier
transfer by Elkhorn to the new corporation. The transfer made on December
18 wns complete within itself, regardless of what Elkhorn planned to do later,
or did subsequentlv do. It was not a sham or a device intended to obscure the
character of the trnnsac tion of December 81. The stipulated facts do not suggest other than a bonn fide business move. The transfer made on December 31
was also complete within itself, and was made for reasons germane to the busiThis transfer falls within the terms of clause (A)
ness of both corporations.
of section 203(h)1, whether or not Elkhorn was dissolved,
While we are hound by the Board's findings of evidentiary facts, we are not
bound by the foregoing conclusion set forth in the opinion and embodying a
cnixed question of law nnd fact. As said by the Supreme Court in the recent
case of Helvering v. Tee-Percn Oil Co. (300 U. S., 481, 57 S. Ct. , 559, 574 [Ct. D
"The ultimate finding is a conclusion of law or at
1220, C. B. 1937—1, 286)
least a detercninntion of a mixed question of law and fact. It is to be distinguished from the findings of primary, evidentiary, or circumstantial facts.
It is subject to judicial review and, on such review, the court may substitute
its judgncent for that of the Board. "
A careful consideration of the evidentiary facts discloses no purpose which
could have been served by the creation of the new company and the transfer of
the assets to it, except to strip the old company of all of its properties vvhich
were not to be transferred to the Mill Creek Co., in anticipation of that transfer.
The creation of the new company nnd its acquisition of the assets of the old
therefore, within the meaning of the
was not a corporate reorganization,
stntute or within any fnir meaning of the term "reorganization. " It did not
involve any real transfer of assets by the business enterprise or any rearranging
of corporate structure, but at most a mere shifting of charters, having no
apparent purpose except the avoidance of taxes on the transfer to the Mill
Creek Co. which wns in contemplation.
To use in part the language of the
Supreme Court in Gregory v. Heloering (298 V. S., 485, 489), it was "simply an
operation having no business or corporate purpose
a mere device which put
on the form of a corporate reorganization as a disguise for concealing its real
character, and the sole object and accomplishment of which wns the consummation of a preconceived plan, not to reorganize a business or any part of a
business,
but to give to the intended transfer to the Mill Creek Co. the appearance of a transfer of all the corporate assets so as to bring it within the
nonrecognition provision of section 208(h)1(A).
Under such circumstances we think that the decision in Gregory v. HelverIn that case, for the purpose of avoiding taxes
ing, supra, is controlling.
on a liquidating dividend of shares of stock held bv a corporation, a subsidstatute and the
iary was organized within the terms of the reorganization
shares were transferred to it. The stock of the subsidiary was then delivered

";

"
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to the sole stockholder of the original corporation and shortly thereafter. the
subsidiary was dissolved and the shares which had been transferred to it were
The Court held that although the organization
delivered to the stockholder.
statute, such
of the subsidiary came within the letter of the reorganization
corporate manipulation would be ignored when it fulfilled no proper corporate
within the meaning of the
function and was not in reality a reorganization
statute. The Court said: "In these circumstances, the facts speak for themThe whole undertal-ing,
selves and are susceptible of but one interpretation.
(B), was in fact an
though conducted according to the terms of subdivision
elaborate and devious form of conveyance rnasquers. ding as a corporate reorganization, and nothing else. The rule which excludes from consideration
the motive of tax avoidance is not pertinent to the situation, because the transaction upon its face lies outside the plain intent of the statute. To hold otherwise would be to exalt artifice above reality and to deprive the statutory
provision in question of all serious purpose. "
We do not see how that case can be distinguished from this. If the property
which was to be transferred to Mill Creek had been transferred to a new company created for the purpose and had been by that company transferred to Mill
Creek, no one would contend that there was a distinction; and certainly there
is no difference in principle between creating a subsidiary to take and convey
the property to the intended transferee and creating a subsidiary to take over
the otlier a. . sets and having the old company make the transfer.
In either
case, the apparent reorganization is a mere artifice; and it can make no difference ivhich of the afliliated corporations makes the transfer of assets which it
is desired to bring within the nonrecognition provisions of the statute.
It is suggested in the opinion of the Board that the case before us is analo ous
to that which would have been presented if the old company, prior to the transfer to Mill Creek, had distributed to its stockholders all of the assets except
those destined for such transfer; but the distinction is obvious.
In the case
supposed, the business enterprise would have definitely divested itself of the
distributed.
Here it did not divest itself of the property at all, but
property
merely made certain changes in the legal papers under which it enjoyed corexistence.
rule
porate
No
is better settled than that in tax matters we must
look to substance and not to form; and no one who looks to substance can see
In the mere change of charters, which is all that we have here, any reason for
permitting a transfer of a part of the corporate assets to escape the taxation
to which it is subject under the statute.
Congress has seen fit to grant nonrecognition oi' proht in sale or exchange of
assets only under certain conditions, one of which is that one corporation shall
transfer "substantially all" of its properties for stock in another.
If nonrecognition of profit can be secured by the plan adopted in this case, the exemption is broadened to cover all transt'ers of assets for stock, whether "substantially all" or not, if only the transferor will go to tire slight trouble and expense
of getting a new charter for his corporation and making the transfer of assets
to the new corporation thus created in such way as to leave in the old onlv the
assets to be transferred at the time the transfer is to be made. We do not
think the statutory exemption mav be thus broadened by such an artificc.
Having reached this couclusion, it is unnecessary to decide whether the unity
of the plan under which the transfer was made brings it, without a unifying
contract, within the principles laid down in Starr v. Commissioner (C. C. A. 4)
(82 Fed. (2d), 064 [Ct, D. 1147, C. B. XV-2, 229 (1936)]), wherein we said:
"Where transfers are made pursuant to such a plan of reorganization, they are
ordinarily parts of one transaction and should be so treated in application of
the well-settled principle that, in applying income tax laws. the substance. and
not the form, of the transaction shall control. (First Seattle D. II. Nat. Bank
v. Commis, eioner (C. C. A. 9), 77 Fed. (2d), 45 [Ct. D. 1022, C. B. XIV—
2, 267
(1085) Prairie Oil cf. Gas Co. v. t)fotter (C. C. A. 10), 66 Fed. (2d), 809 [Ct.
D. 767, C. B. XIII—1, 1S3 (1034)
IIoioard v. Commissioner (C. C. A, 6), 56
Fed. (2d), 781; American Securitit cf Trust Co. v. Tait (D. C. ), 5 Fed. Supp. ,
837. ) This Is demanded also by the principle, equally well settled, that a single
transaction may not be broken up into various elements to avoid a tax. (stiles
Rcaltp Corporation v. Commissioner (C. C. A. 2), 71 Fed. (2d), 150, 151 [Ct. D.
931, C. B. XIV—1, 245 (1985) Weet Tezas Retininp P Development Co. v. Commissioner (C. C. A. 10), 6S Fed. (2d), 77, 70, 80; Praieie Oil ~t Gas Co. v. Ifotter, supra (C. C. A. 10), 66 Fcd. (2d), 809, 811; Tulsa Tribune Co. v. Comnitsstoner (C. C. A. 10), 5S Fed. (2d), 087. )"
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For the reasons stated, the decision of the Board will be reversed and the
cause will be remanded to it for further proceedings in accordance with this
opllllo11.

Reversed.

Before PmREz and NoRrHcUTr,

ON REHEARING.

Circuit Judges, and H. H. WATRxNs, District
Judge.

[April 5, 1938.]
PxaKKa, Circuit Judge: The rehearing granted in this case and careful
consideration of the briefs filed and arguments made thereon have served
the majority of the court in the opinion heretofore exonly to strengthen
pressed; and we see no basis whatever for the contention that our former
opinion was based on a ground not considered by the Board of Tax Appeals.
The question before the Board was whether the transfer to Mill Creek was
of all the assets of the old company; and that question must necessarily have
been answered there as it must be here by a consideration of the real nature
of the incorporation of the new company and the transfer made to it when
viewed in relation to the plan for the transfer of assets to Mill Creek.
It was not intended by what was said in the original opinion, to the effect
that the transfer of assets from the old compauy to the new did not constitute
a bona fide reorganization, to suggest that the transfer was a taxable transaction, but to point out that the creation of the new company and the trausfer
of the assets to it was a mere shifting of charters having no purpose other
than. to give to the later transfer to Mill Creek the appearance of a transfer
of the corporate assets so as to bring that transfer within the nonrecognition
provisions of 208(h)1(A). The transfer to the new company was nontaxable
or a mere shifting of charters, which
whether it was a real reorganization
It is only
would of course come within the terms of the reorganization statute.
in relation to the subsequent transfer to Mfil Creek that it becomes important
to determine whether the organization of the new company and its taking
If there was no real reover of the assets was a genuine reorganization.
organization and transfer, but a mere shifting of charters, the subsequent
transfer to Mill Creek was not within the terms of the nonrecognition provision of the statute.
AVe are confirmed
in our original opinion by the recent decision of tbe
U. S.,
Supreme Court in J)finnesota Z'ea Co. v. Helvering (
58 S. Ct. , 893,
895 [Ct. D. 1805, C B. 1938—1, 288]). In that case there was a reorganization in which stockholders paid the debts of a corporation from the cash distributed to them in the course of the reorganization.
The question was
whether the corporation was taxable on the amount of the debts thus paid on
the theory that the cash used for that purpose was in reality received by the
corporation, or whether it was nontaxable on the theory that the distributiou
provisions of the statute.
to the stockholders was within the nonrecognition
In holding the corporation taxable thereon the Court said: "The conclusion
is inescapable, as the court below very clearly pointed out, that by this roundabout process petitioner received the same benefit 'as though it had retained
that amount from distribution aud applied it to the payment of such indebtedness. ' Payment of indebtedness, and not distribution of dividends, was from
the beginuing, the aim of the understanding
with tbe stockholders and was the
end accomplished by carrying that understanding
into effect. A gipen result at
the end of a straight path is not made a different result because reached by
distribution
to the stockholders
following a deeious path. The preliminary
was a meaningless and unnecessary incident in the transmission of the fund
to the creditors, all along intended to come to their hands, so transparently
[Italics
artificial that further discussion would be a needless waste of time.
ours. )
In the case at bar, the "aim" of the incorporation of the new company and
the transfer made to it, was that the transfer to Mill Creek should appear
to be a transfer of all of the assets of the company; and this was the end
accomplished, aud the only end accomplished so far as the record shows, by
and
the i~corporation and transfer. The incorporation of the new company
" It is true
the transfer to it was a "meaningless and unnecessary incident.
that the new' company was incorporated under the laws of a ditferent State
from the old; but it does not appear that any corporate purpose was served
and certainly the integrity of the existing
by this change of jurisdictions

—

—,

"
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business was not affected by the change.
(Cf. Bruden Steel Corporation v. Commissioner (C. C. A. 10), 78 Fed. (2d), 808, 810.) It is said that the transfer
to Mill Creek had a real corporate purpose. This is true, but it was taxable
The
unless constituting a transfer of all of the assets of the corporation.
incorporation of and transfer to the new company, which had no proper corporate purpose, were resorted to in order to give the transfer to Mill Creek the
appearance of being a transfer of all the assets of the transferor and hence
not taxable. All that was done by the complicated corporate maneuvering
employed was the transfer of a part of the assets of the old company to Mill
Creek in exchange for 1,000 shares of its stock, leaving the business of the
old company in the hands of the old stockholders, with a new charter, but
otherwise unaffected.
This result is "not a different result because reached
by following a devious path.
Aud we think it clear that the incorporation of the new company and the
transfer made to it were but parts of a single plan under which the transfer
was made to llill Creek and that they should be treated as parts of one transaction. When this is done, there is no room for the contention that all of (he
assets of the corporation were transferred to Mill Creek. Even though there
was no unifying contract, the unity of the plan brings the case within the
rule applied in Sturr v. Commissioner (C. C. A. 4) (82 Fed. (2d), 964).
For the reasons stated here and in our former opinion, the decision of the
Board of Tax Appeals will be reversed.
Reverserl.
H. H. WATKINs, District Judge, dissents.

"

112(g) —4: Exchanges in reorganization
for stock or securities and other property or
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Pursuant
transferred

to resolutions passed by the X and Y Corporations, X
to Y miscellaneous assets and shares of common stock
of Y which it held, receiving in exchange nevv common stock of Y,
debentures, and cash, to be distributed to its stockholders.
X's
stockholders, of which the taxpaver corporation was one, surrendered their holdings in exchange for aliquot portions of new common stock of Y, debentures
with interest thereon, and cash
dividends on the new stock, and X was dissolved.
Under the facts
of the case, the surrender of the stock of X held by the taxpayer
and receipt by it of the stock and debentures of Y was in law a
nontaxable exchange made pursuant to a plan of reorganization
within the meaning of section 112(i)1(B) of the Revenue Act
of 1928, and the dividend received on thc new stock of Y was
taxable as an ordiuary dividend.
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Board of Tax Appeals finding no deficiency in income tax paid by the respondent
for the calendar year 1931. Petitioner seeks to assess additional tax in the sum
of $30,787.50. Briefly the facts are as follows:
At the beginning of the year 1931, General Baking Co. , a New York corporation, operated a number of baking plants in various parts of the United
States. The company had outstanding 90,775 shares of preferred stock and
429, 719 shares of the common stock. Both classes of stock possessed equal
voti»g rights.
General Baking Corporation, a corporation of the State of Maryland, was
formed for the purpose of acquiring and holding the stock of the New York
Of the 429.719 shares outstanding of the common stock of the New
con&i&any.
York company, the Maryland corporation in January, 1931, held 429,406 shares.
The i&&laryland corporation did not own any of the preferred stock of the New
York company.
In January, 1931, the officers and directors of both companies decided that
there was no longer any sufficient reason for the continued existence of
the Maryland corporation, and thereupon, upon the passage of appropriate
resolutions by the directors and stockholders of the two companies and the
making of contracts to such end, the Maryland corporation transferred to the
New York company miscellaneous assets, having a total book value of $61,580.18,
and the shares of common stock of the New York company held by it. Pursuant
also to the joint plan of the two companies, the New York company then proceeded to issue to the Maryland corporation its new common stock, debentures
and cash, to the end that tne Maryland corporation might distribute these to
its stockholders.
The respondent, which had possessed 5&0, 000 shares of the preferred stock
of the M:&ryland corporation, received 75,000 shares of the new common stock of
the New York company. debentures of the New York company having a face value
of $150,000 with interest on such debentures in cash in the sum of $2.062.50
and cash in the sum of $37,500 as a dividend at the rate of 50 cents per share upon
the new common stock of the New York company. The other stockholders of the
their stock in the Maryland corporation
Maryb&nd corporation also surrendered
and received their aliquot portions of the new common stock of the New York
company, its debentures and cash at about the same time. The Maryland corporation, as was contemplated in the joint plan of the two companies, was then
dissolved in accordance with the laws of Maryland.
We should state that the New York company in order to effect the plan
increased the number of shares oi' its common stock and changed the classification
of these shares from no par value to $5 par value common stock. The $5 par
value common stock is the "new" stock of the New York company referred to.
The increase in nmnber of shares and change in par value were made for the
purpose of effecting the exchange of the stocks of the two companies in accordance
with the plan and possess no other significance.
Two questions are presented by the appeal at bar. The first is whether or
not the surrender of the stock of the Maryland corpora. tion held by the respondent and the receipt by the respondent of the stock and securities of the
New York company was in law a nontaxable exchange made pursuant to a plan
of reorganization between the two companies or a taxable distribution in liquidaThe second question presented is whether or
tion of the Maryland corporation.
not the dividend of 50 cents per share received by the respondent on its new stock
of the New York company is taxable as an ordinary dividend or as a liquidating
dividend.
The petitioner contends that the transaction here involved was not a reorganization within the meaning of section 112 of the Revenue Act of 1928
(Act of May 29, 1928, ch. 852, 45 Stat. , 791) but was a mere liquidation of the
Maryland corporation and a gain upon the common stock and debentures of the
New York company received by the respondent upon the surrender of its stock in
The petitioner further argues that as such it is
the Maryland corporation.
taxable in accordance with the provisions of. section 115 of the 1928 Act.
Subsection (b) (3) of section 112 provided that upon the sale or exchange of
property the entire amount of the gain or loss determined as provided under
section 111 should be recognized, except that "no gain or loss shall be recognized if stock or securities in a corporation a party to a reorganization are,
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in pursuance of a plan of reorganization, exchanged solely for stock or securi-"
ties in such corporation or in another corporation, a party to the reorganization.
It is obvious that in the case at bar the stock of the Maryland corporation
was exchanged "solely for stock or securities" in the New York company.
The question presented for our determination is whether or not this exchange
Subsection (i) of section
took place in pursuance of a plan of reorganization.
~
" the terin ' reor112 provided that as used in sections 112, 113, and 115
' means
the acquisition
consolidation
(including
ganization
(A) a merger or
by one corporation of at least a majority of the voting stock and at least a
majority of the total number of shares of all other classes of stock of anotlier
all the properties of another corporation), or
corporation, or substantially
(B) a transfer by a corporation of all or a part of its assets to another corporation if immediately after the transfer the transferor or its stockholders
or both are in control of the corporation to which the assets are trans~ ~
ferred,
(D) a mere change in identity, form or place of organization
however effected. "
In our opinion there was no formal merger or consolidation in the sense that
these words are ordinarily used. Nor can the respoudent avail itself of
the clause in parentheses quoted above since it is apparent that the New York
company did not acquire "all of the properties" of the Maryland corporation.
The New York company did acquire the miscellaneous assets heretofore referred
to of the value of $61,580.18, and received them with an indefeasible title,
but the stock of the iVew York company beld by the Maryland corporation was
acquired by the New York company only to the end that it might be reissued,
In our opinion this type of
though in a new form, to the Maryland corporation.
momentary acquisition is not the kind of acquisition referred to in the statute.
However, in accordance with the definition of reorganization
supplied by
the statute, the term "reorganization" includes a transfer by a corporation of
after
a part of its assets to another corporation provided that immediately
the transier the stockholclers of the transferor are in control of the corporation
to which the assets were transferred.
It is apparent from au inspection of the
recorcl in the pending cause that the requirements of this definition are fulfilled
literally by the transactions at bar. It follows therefore that if the statute
be literally app)lcd the respondent may avail itself of the exception supplied
by subsection (b) (3) of section 112 and that no giiin or loss may be recognized
upon the stock and debentures of the New York company in its hands.
The petitioner points out, however, that the value of the miscellaneous assets
of the Maryland corporation acquired by the New York company represented
less than one-tenth of 1 per cent of the total value of the assets of the Maryland
corporation, the stock of the New York company held bv the Maryland corporation possessing a book value of $96,625, 395.54. The petitioner argues that the
value of the miscellaneous
assets transferred was so small and unimportant
that in fact the smn of all the transactions was nothing more than the surrender
of the stock of the Maryland corporation by its stockholilers and receipt by them
of the assets of the Maryland corporation in liquidation.
The petitioner contends
that the various transactions betweni the companies pursuant to their plan must
be viewed essentially as a single transaction leading to the liquidation of the
Maryland corporation and the steps taken to that end will not be treated
In other words, the petitioner contends that the substance and
separately.
not the form of the transaction controls, citing Bassick v. Commissioner (85 F.
(2d), 8, 10, certiorari denied, 299 U. S., 592) and the cases cited therein, and
that in substance the transactions resulted in liquidation of the Maryland
corporation, not in the reorganization of the two companies.
In support of his posit. ion the petitioner cites the decision of the Supreme
Court in Minnesota Tea Co. v. Jfelveriiig (302 U. S., 609 [Ct. D. 1305, C. B.
1938-1, 288]). In this ease the taxpayer, a corporation, distributed its assets
to its stockholders upon liquidation.
Included in the assets so distributed was
the sum of $106,471.73, the amount of the remainiug debts of the corporation
which the stockholders contracted to pay upon its dissolution.
The question
presented to the Supreme Court for its adjudication was whether or not this
sum was taxable to the corporation or whether or not it had been distributed
to the stockholrlers within the meaning of section 112(d) (1) and (2) of the
Revenue Act of 1928 (26 U. S. C. A. , 112(d) (1) and (2) ), as part of a plan
The Supreme Court held that the sum was taxable to the
of reorganization.
* * * that by this
corporation, stating: " The conclusion is inescapable
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roundabout
process petitioner received the same benefft 'as though it had
retained that amount from distribution and applied it to the pay»&eut oi such
Indebtedness. ' Payment of indebtedness, and not distribution of dividends, was,
with the stockholders a»d
from the beginning, the aim of the understanding
was the end accon&plished by carrying that understanding
into effect. A given
result at the end of a straight path is not made a different result because
reached by following a devious path. The preliminary
distribution
to the
stockholders was a meaningless and unnecessary incident iu the transmission
of the fund to the creditors, all along intended to come to their hands, so
artiffcial that further discussion would be a needless waste of
transparently
time. The relation of the stockholders to the matter was that of a &»ere conduit.
The coutrolliug principle will be found in Greyory v. FIeleeriny (203 U. S., 405,
409—470. ~ ~ ~" [Ct. D. 911, C. B. XIV —1, 193 (1935) )
Though the transactions between the two compa»ies are literally within the
provisions of section 112(i)1(B) we would not feel bound to hold that the
surrender of the stock held bv the respondent in the M»ryiand corporation a»d
the receipt by it of the stock and debentures of the New York compauy was a
noutaxable exchange if the net result to the respondent was that vvhich would
have come to pass had the Maryland corporation beeu dissolved with the consent
of its stockholders in the ordinary way and without entering into auy transIn such a case the alleged
actions or agreements with the New York company.
reorganization might be a mere cloak for dissolution.
(Jfinnesota Tea Co. v.
Ifelvering, supra. )
Examining the case at bar in the light of the circumstances, however, we
see that holders of the preferred stock of the Maryland corporation, of which
the respondent was one, each received for every 100 shares of the Maryland
corporation held by them, 150 shares of the new con&mon stock of the New Y&»k
~ ~ ~ accrued and unpaid,
* ~
compauy and "for all dividends
5&/s
~ ~ ~, with
per cent sinking fund debentures (of the New York company)
~
~ ~, at the
interest thereon adjusted and accruing from January 1, 1931,
rate of $300 principal amount thereoi' on each 100 shares of stock. " This result
to the stockholders of the Maryland corporation is a very different one than that
which would have eventuated had the stock of the New York company held by
the Maryland corporation been distributed on liquidation I' or the reason that
the stockholders of the Maryland corporation received other and further rights
than those which would have come to them upon the dissolution of their corporation. These rights were created a»d came to the stockholders of the Maryland
corporation because of the consummation of the joint plan of the two con&panies
whereby the obligations of the Maryland corporation were assumed by the New
York company and the Maryland corporation was done away with.
We think therefore that a "reorganization" of the two companies did in fact
take place not only within the literal language of the statute but also within

].

'

its spirit.

It follows that the dividend paid by the New York company upon its new
shares was an ordinary dividend and not a liquidating dividend.
The identical questions presented for our decision by the case at bar were
adjudicated in favor of the taxpayer by the Circuit Court oi' Appeals for the
Fourth Circuit in Kelrering v. l, cary (93 F. (2d), 820), by the Circuit Court
of Appeals for the Second Circuit in Ketrering v. Srftroellkot&f, Jr. (100 F.
(2d), 415), by the Circuit Court of Appeals for the First Circuit in Comn&issioner v. IVhitaker (101 F. (2d), 040), and by the Circuit Court of Appeals for
the Ninth Circuit in Commissioner v. Koll& (100 F. (2d), 920). In reaching the
conclusions expressed in this opinion we have followed in part the reasoning
of the decisions cited.
The decision of the Hoard of Tax Appeals is affirmed.
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SECTION 115. DISTRIBUTION&S BY CORPORATIONS.
1989—21—9848
Ct. D. 1399

1: Dividends.

ARTIcLE 115—

INCOME TAX

—DECISION OF COURT.
CCRPCRATE REsoLUDIVIDEND —
CCRPCRATIov —
—

—REVENUE

1. DlsTRII&UTICNs

BY

ACT OF 1028

TION CHARGING OFF CASH AVITHDRAWALS
COME To STOCKHOLDERS.

BY STOCKHOLDERS

IN-

The directors of a family corporation, of which the taxpayer's
deceased husband had been the majority stockholder, adopted a
resolution on March 1, 1929, whereby the amount of cash withdrawals made by the decedent for a number of years prior to his
death and by the administrator and distributees of his estate were
Held, That such corporate action created
charged off io surplus.
a taxable dividend within the meaning of section 115(a) of the
a recital in the resolutiou
Revenue Act of 1928, notwithstanding
that the accounts were not being forgiven; and that the taxpayer's
sharc of the debts of the estate which were chaiged off and the
crediting of withdrawals made by her individually therefore represented income to her in 1929.

2.

DECISION AFFIRMED.

Decision of the United States Board of Tax Appeals
B. T. A. , 155) aibrmed.

8.

(1986) (34

CERTIORARI DENIED.

Petition for certiorari denied I&'ebruary 27, 1989,
UN&TIx&

Ifate

STATrs CIRcUIT CCURT CF APPEALs FoR THE SIZTH CIROUIT.

Hndson&

petitioner,

v. Commissioner

of Internal Ret&enne, respondent.

[99 F. (2d), 680.]
Petition to review order of the United States Board of Tax Appeals.

Before HIc~s,

ALLEN,

and HAMH. ToN, Circuit Judges.

[November

12, 1988.]

OPINION.

ALI, EN, Circuit Judge:
Petition to review an order of the Board of Tax
Appeals determiniug a deQciency in income tax of $5, 127.99 for the year 1929.'
(34 B. T. A. , 155.)
The facts, as stipulated, and found by the Board, are as follows:
Charles Eludson, deceased, was the president and principa. l stocl'holclcr of the
Hudson & Dug, er Co. , a Tennessee corporation, owning 6, 781t!A shares of the
ca»ital stock, the remaining shares, 768:~/~, being owned by his son, Galvin
Iludson. Petitioner is the widow of Charles Hudson, aml also is trustee for
Marie Ilu&lson, their daughter.
At the death of Charles Hudson, on December
24, 1024, Galvin, Kate and Marie Hudson shared equally in his estate.
Charles Eludson for a number of years prior to his death had withdrawn from
the corporation various sums of money which were charged to his personal
account. At the time of his death his account was in debt to the corporation
in the atnount of $48, 910.19. Charles Hudsou died intestate, and Galvin Hudson
was appointed administrator.
Galvin EIudson withdrew from the corporation sufficient
As administrator,
fees, and in general to Ivind
funds to»;&y funeral expenses and administration
up the estate. These amounts were charged on the books of the corporation
and after being reduced by
to the account of Galvin Hudson, admiuistrator,
certain credits which need not be itemized, the balance due the corporatiou was
r Deticienctes for the same year were determined
Hudson, and against Galvin Hudson, respectively.
will bind the other two parties.

against Kate Hudson, trustee for Marie
By agreement the decisiou in this case

$58, 768.81. In 1926, by order of the Probate Court of Shelby County, Tenn. ,
the administrator distributed the capital stock of tbe corporation belonging to
the estate, one-third each to petitioner individually, and to her as trustee for
Marie Hudson, and to himself individually.
During the period from January 1, 1925, to March 15, 1929, petitioner's
withdiaivals from the corporation left a balance due of $16,271.96. During
practically the same period Marie Hudson withdrew certain amounts which
left her aggregate debit balance as of March 15, 1929, $2,089.64. Upon March
1, 1929, as shown by the corporate minutes, the directors took up the question
of i.he debit balances of ihe stockholders, and adopted the following resolution;
"Y&e it resolved that the overdrafts shown on the accounts of Charles Hudson,
Mrs. Charles Hudson and Miss Marie IIudson
Galvin Hudson, administrator,
be cleared out of the assets of the Hudson & Dugger Co. by charging thein and
each of them to surplus, it being the sense of this resolution and so understood
by all that the accounts above set out are not being forgiven and that Hudson
& Dug er Co. still owns its equity therein; that at such time as m iy be convenient
and appropriate proper settlement will be made to the company by the parties
of such account. "
Tbe various overdrafts were charged on the books of the Hudson & Dugger
Co. to undivided profits, and the accounts of the debtors mere credited with
amounts equal to the debt balances shown in their respective accounts. Petitioner
does not contend that the corporate surplus mas not at that time sufficient for
Neither does it
the payment of dividends in the amounts of the overdraft.
appear ilmt any of the items represented in the overdrafts was returned for
tax;ition by the individual drawers in the respective vears when the withdrawals
were inade. None of the amounts was taken as a deduction for income tax
purposes by either the coi'poration or by the estate. In 1%1, at a meeting of the
tbe president of the corporation suggested, since there was
stockholders,
coniroversy between the stocl-holders and the corporation, and also with the
Federal Government with reference to these accounts, that stock in the company
The corporation approved
bp surrendered by each of the debtors, and canceled.
this su gestion, and in 1%2, such a surrender was actuallv made by petitioner,
both in her own right and as trustee for her daughter.
In determining deficiencies against petitioner and Galvin Hudson and Marie
decided that each had received a dividend of
Hudson, the Commissioner
$84226, 88, or one-third of $102,679.04, the latter sum being the aggregate of the
debts of Charles Hudson and Galvin Hudson, administrator,
owing to the
corporation.
EIe further determined
that the sum of $16,271.96 credited to
petitioner's account constituted a dividend to her, and that $2, 089.64 credited
to the account of Marie Hudson was a dividend to her. The Board of Tax
Appeals sustoined the Commissioner.
Petitioner contends:
1. That no dividend was declared bv the corporation, and that the amount oi
the withdrawals does not constitute income.
2. That claims against the administrator and against Charles Hudson, when
charged oft', are not dividends to distributees of the estate; and
8. That the claim of the corporation against the estate had been outlawed
at the time the account was charged off. and that therefore the amount of the
debts, even if they were canceled, was not a dividend to the distributees.
We do
not consider this contention, because that question was not raised before the
Board of Tax Appeals nor decided by it.
1'he main question presented is whether the action taken by the corporation
in its resolution of March 1, 1929, created a taxable dividend within the definition in section 115(a) of the Revenue Act of 1928 (45 Stat. , 791), which provides that "The term ' dividend ' when used in this title ~ ~ ~ means any
distribution made by a corporation to its shareholders, whether in money or
in other property, out of its earnings or profits accumulated after February

"

28, 1918.

Petitioner urges that as the corporation's resolution states that the debts
are not to be forgiven, the charge-off did not constitute a dividend, especially
as the debts are alleged to have been paid by transferring to the corporation
some of the shares of capital stock which petitioner inherited.
The fallacy
of this argument is apparent from the nature of the acts done and the effects
thereof.
This court has held in Gob, en v. Gommiss(oiler (77 Fed. (2d), 184) that cash
withdrawals from a corporation made by its stockholders constitute dividends

in the taxable year during which corporate action was taken canceling or
charging off such accounts against surplus.
The resolution of I&larch 1, 1929,
authorized just such action as that taken in the Cohen case. The accounts of
the following persons were actually credited, in accordance with that action,
with the foliowiug amounts:
Mrs. Charles Hudson
$16, 271. 96
I&1 arie Hudson
2, 089. 64
Charles Hudson
43, 910. 19
Gnlvin IIudson, administrator
58, 768. 81
But the resolution introduced an element of ambiguity by specifIing that the
debts were not being forgiven.
So far as we know, accounting practice provides no way in which items charged against surplus may bc carried on the
"
"not
books as
being forgiven.
We are aware that certain decisious hold that
book entries, while of evidential value, are not determinative
of tax liability.
(Cf. EIefver&r&y v. 3fidfand II«t. Life Iris. Co. , 800 U. S., 216, 228 [Ct. D. 1206,
—
C. B. 1937 1, 178].) But in this case book entries refiect the acts done by the
corporation.
The individuals were in fact given credit for payment of the
debts, and they were charged off to surplus. The book entries clarify the vague
and bidefinite reservation of the resolution.
The burden of pioof svas on the
petitioner to show that the Commissioner erred in his determiuntion.
(Co)&en,
v, Commfss&oner,
supra. ) This burden they did not sustain.
While in the
Cohen case the d&bt wss charged off by forrnal resolution, in the instant case
tlie same thing was accomplished by resolution and by book entries made in
conformity to tbe resolution.
(Cf. IViese v. Coramissioner, 93 Fed. (2d), 921
(C. C. A. 8).) We couclude that the principle announced in Cohen, v. Commissioner, that there was a distrib»i. ion oi profits, and that income accrued at that
time, controls,
The release to the corporation by petitioner of sufilcient shares of stock at
$100 par value to pay f&&r her one-third of the estate debts does not affec the
conclusion. The record does not show tbnt these shares when released hnd any
substantial value. The transaction resulted in no loss to her, and '&mounted
to uo mote tlinn a minor r&-allotiuent of shares among the shareholders.
Tbe
corporntiou &vns a closed oiie, owned by three riiembcrs of one family. The stocl.
i»rued in w is &.nnceled and the book value of the outsi;i»ding shares wns
cliniig&id.
In renlity the so-calied repnymeut of the withdrnvviils merely resulted
in &lie fact that a fewer nmnber of shnres existed, but tlicy weie held in pracii& ally ihe sniue proporiions
as previously, a&id represented the s:ime qun»tuiu
of n& t ivorth.
The second priiicipnl q»esiiou is whether the Coiruuissioner wns correct iu his
dctcruii&intiou that one-thiixi of tlie S~"10",079.04. co»siituting tbe:iggregate sum
of the deceased's witl&drn&vnls, an&1 the estate expe»ses, represeuts inconie to tbe
peti&ion& r. Up to AMnrch 1, 102'), the amount
had 1&eeu carried on the books
of th& corporation as an asset in the form of accounts recei& able.
Under section 8336 of the Code of Tennessee, 1932, petitioner wns personally
oblig;if&i for debts of the estate, in proportion to the value of her distributive
shnr&u
(Am&&or(eon, iS&&refg Co. v. Ci'oce, 151 Teiiil. , 575. )
The i'esoluiion of March
1, 102q, was the first corporate action taken with regard to the wiihdrawals.
It
provid&. d for charging off the debts to un&'iivided profits.
When the accounts
vreie credited with the amount of the debts and the charge-off was made in
a& cordnnce
with the resolul ion, the action wns tantamount
to cancellation.
(1Vcfse v. Co&nrufssioner, supra. ) As to petitioner, the charge-off constituted
either an increase in her inherited estate or the relinquishment
of a lien on
hcr i»lierited property.
We conclude that petitioner received in 1929, as dividends, one-third of the
sum of $102, 079.04. The additional withdrawals
of $16.27&1.96 credited to petitioner's account must of course, in view of the above considerations nnd in view
of our hoi&ling iu Colien v. Commissioner, suprn, be regarded as income in 1929.
The order of the Bonrd of Tnx Appeals is affirmed.

[(
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117, Art. 117-1.l

—

SECTION 116. EXCLUSIONS FROM GROSS INCOME.
ARTIGLE 116—
2: Compensation of State OKcers and employees.
REVI&'NUE A. CT OF 1934 AND PRIOR REVENUE ACTS.

(1) Taxation by State of salary of I'ederal employee; (2) Collector v. Day (11 Wall. , 113), overruled. (See Ct. D. 1390, page 129.)
ARTIcI.E 116—2: Compensation
REVENUE

A. CTS

of State ollicers and employees.
OF 1926, 1928, 1932, AND 1934.

Taxability of compensation received by Fecleral ORicers and employees and o]Beers and employees of States or political subdivisions
thereof. (See Mim. 4916, page 71.)

—

SECTION 117. CAPITAL GAINS AND LOSSES.
1989-15-9786
1: Meaning of capital assets.
ARTIOI. E 117—
Ct. D. 1691
INCOME

TAX

—REVENUE

—

ACTS OF 1926 AND
Co URT.

oF BoNDs

REDEMPTION
CAPITAL GAIN
CAPITAI. ASSETS.

—

1928 DECISION

—SALE

OR

OF SUPREME

ExcHANSE

OP

The redemption of bonds before maturity by the issuing corporation is not tantamount to a sale or exchange of capital assets within the meaning of section 20S(a)1 of the Revenue Act of 1920 and
section 101(c)1 nf the Revenue Act of 1928, and gain from such
redemption is not capital gain. By the enactment of section 117(f)
of the Revenue Act of 1984, providing that amounts received upon
the retirement of bonds shall be considered as amounts received in
exchange therefor, Congress did not attempt to construe the prior
A. cts but purposely made a material a.ddition thereto.
SUPEKME COURT OP THK UNITED STATES.

Douglas

Fairbanks,

v. The United States of America.
[59 S. Ct. , 007.]

petitioner,

On writ of certiorari to the United

States Circuit Court of Appeals for the Ninth Circuit.

[March 27, 1999.]
OPINION.

Mr. Justice MORETNor. ns delivered the opinion of tbe Court.
Both courts below ruled that gain derived by the petitioner from redemption
of bonds during 1927, 192S and 1929 was not "capital gain" within the meani& „of the controlling statutes.
No contest now exists concerning the facts. The narrow point as counsel
agree is this Must the redemption of bonds before maturity by the issui«g
corporation be treated as tantamount to a sale or exchange of capital assets
within the me«ning of section 20S(a)1, Revenue Act of 1926, and section 101(c)1,
Revenue Act 1928.'

—

Act 1921 (Novemlsr 23, 1921, ch. 136, 42 Stat. , 227, 232) providesThat for the
of this title:
' capital gain 'purpose
means taxable gain from the sale or exchange of capital
assets consummated after December 31, 1921;"
This provision without material change was reenacted by Revenue A&'t )024 (June a
1924. ch. 234, section 208(a)1, 43 Stat. , 263, 262); Revenue Act 1026 (F& bruurr 2&i, 1026,
cb, 27, section 208(a)1, 44 Stat. , 9, 19); Revenue Act 1028 (May 29, 1028, cb. 862, section 101(c)1, 46 Stat. , 791, 811); Revenue Act of 1932 (June 6, 1932, ch. 209. section
101(c)1, 47 Stat. , 169, 19I).

sReveuue

"Ssc. 206. (a)
"() ) The term
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If redemption amounts to sale or exchange, the petitioner's gain was subject
to taxation at the 12I/. per cent rate; otherwise, under normal and surtax rates.
Payment and discharge of a bond is neither sale nor exchange within the
The courts below found no sufficommonly accepted meaning of the words.
cient reason for disregarding this and rightly applied the statui. es under that
view.

The Tax Acts of 1921, 1924, 1926, 1928, and 1982 contain like definitions of
capital gain. From 1921 to 1929 the Commissioner held that such gain did not
arise from redemption.
In 1929 the Board of Tax Appeals held otherwise.
(Werner v. Commissioner, 15 B. T. A, 482. ) But in 1982 it definitely overruled
that determination.
(Watson v. Commissioner, 27 B. T. A. , 468. )
The Revenue Act 1984 (May 10, 1984, ch. 277, 48 Stat. , 689, 714—
715) provides"SKc. 117. CAPITAL GAINS AND LossES.
"(a) General rule. In the case of a taxpayer, other than a corporation, only
the fonowing percentages of the gain or loss recognized upon the sale or
exchange of a capital asset shall be taken into account in computing net
income:
of bonds, etc. For the purposes of this titl,
ceived by the holder upon the retirement of bonds, debentures, notes, or certificates or other evidences of indebtedness issued by any corporation (including
those issued by a government or political subdivision thereof), with interest
coupons or in registered form, shall be considered as amounts received in
exchange therefor. "
What we regard as the correct meaning of the definition of capital gain in the
Revenue Act 1921 and its four successors is accentuated by long-continued
executive construction, also the last conclusion of the Board of Tax Appeals.
The circuit court of appeals below was right in holding that by the Act
1984 Congress did not attempt to construe the prior Acts and purposely made a
material addition thereto. In Averilt v. CommissAmer of Internal Revenue
(decided December 28, 1988), the Circuit Court of Appeals First Circuit acted
upon a different view. This confiict caused us to bring up the present cause
notwithstanding
the application for certiorari had been denied earlier in the
term.
The challenged judgment must be affirmed.

—

—

—

SECTION 119. INCOME FROM SOURCES WITHIN
UNITED STA.TES.
ARTicrE

119-14: Telegraph and cable service.
REVENUE ACT OF 1934.

Amendment

of Regulations 86. (See T. D. 4877, page 190.)

15: Computation
ARTlcrE 119—

of income.

REVENUE ACT OF 1934.

Article 119—14, Regulations
page 190.)

86, redesignated.

(See T. D. 4877,
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f 181, Art. 181-1.]

—

SUPPLEMENT C. CREDITS AGAINST TAX.

—

SECTION 181. TAXES OF FOREIGN COUNTRIES
POSSESSIONS OF UNITED STATES.

1:

ARTIcLE 131— Analysis
INCOME TAX

1989-2—9666
Ct. D. 1675

of credit for taxes.

—REVENUE

—DECISION

ACT OF 192S

AND

OF COURT.

1. CREDI1

STATE INcoME TAxEs PAID BY DUMESTIo CUBPDRATIUNCUNsTITUTIDNALITY oF STATUTE.

A New Jersey corporation carrying on business in New York and
Virginia but not doing business in any foreign country is not entitled to credit taxes paid to such States on income earned therein
against taxes due the United States, since it does not come within
tbe classification of corporations which section 181 of the Revenue
Act of 1928 provides shall be entitled to such credit. There is notharbitrary, or capricious in the classification
ing so unreasonable,
fixed by Congress as to be violative of the Constitution.

2.

CERTIoBABI DENIED.

Petition for certiorari denied November

3.

7, 1988.

REHEARINQ DENIED.

Petition for rehearing

denied December 12, 1988,

CoURT oF CLAIMs oF THE UNITED STATEs.

George W. Helrne Uo. v. The United States.
[28 Ii'. Supp. , 787.]

[July o, 1988.]
OPINION.

Per curiam: Plaintiff is a New Jersey corporation which during the taxable
years here involved carried on business in New York and Virginia and paid
an income tax to those States on account of income earned therein. Pursu;mt
to the Revenue Act of 1928 it filed Federal income tax returns for 1929, 1980,
and 1981, and claimed and was allowed deductions from gross income for the
incoIne taxes paid in those years to New York and Virginia.
Thereafter it filed
claims for refund in which it contended in substance, as it now contends here,
that a refund should be granted because citizens and domestic corporations
carrying on business in foreign countries were entitled under section 181 of the
Revenue Act of 1928 to credit against the taxes due the United States a certain
proportion of the taxes paid to foreign countries, whereas, as indicated above,
it was only entitled to a deduction from its gross income (aud not to a credit
against its tax due the United States) for the taxes which it paid to New York
The Commissioner rejected the claims, and, we think, rightly so.
and Virginia.
Plaintii'f was not carrying on any business in a foreign country, paid no
income taxes to a foreign country, and therefore did not come within the classification of corporations which Congress provided in section 181 should be entitled
to the credit. Plaintitf's income was derived solely from sources within the
United States. Its complaint is that instead of having been granted a right
of deduction from gross income for these State income taxes, it should have
been granted a right of credit against the tax otherwise due the United States.
Suffice it to say that Congress did not grant such a right and certainly it does
not lie within the power of this court to so amend the statute. A. nd being without such power, it would avail nothing to plaintiff if this court should say, as
plaintiff contends, that the statutes granting the credits are unconstitutional,
because this court has jurisdiction only to render monev judgments (United
States v. Jones, 181 U. S., 1), and no money judgment could result to plaintiff
if we were to say that some other taxpayer has received a benefit to which that
taxpayer was not entitled. At best the issue is moot or academic as now presented by this plaintiff.
Aside from the fact that no money judgment could result to plaintiff from a
finding that credits should not have been granted on account of foreign taxes

paid, the contention that section 181 of the Revenue Act of 1028 is violative of
tbe Constitution is without merit. The granting or denying of cr dits and deductions is a matter of legislative grace and is left tc the sound discretio» of
Congress. Such provisions may be held invalid only when shown to be arbitrary
(Brasnaber v.
and capricious or to result in gross and patent inequalities.
Union, Pae(fto R. R. Co., 240 U. S., 1.) The same is true with respect to the
selection and classification of citizens and corporations for taxing purposes.
(Denman v. Slayton, 282 U. S., 514 [Ct. D. 818, C. B. X—
1, 880 (1981)].) Certain
deductions were granted to taxpayers in plaintiff's classification, including a deduction for income tnx paid to a State other than that in which it was incorporated, whereas certain credits were granted to other corporations on accoitnt
of income taxes paid to foreign countries on income earned in those countries.
These two classes are so dissimilarly situated, both as to tbe source of inconle
and the economic considerations surrounding the earning of that income, that
we can fi»d nothing unreasonable
in the classifications deliberately fixed, nor
can we say that there was anything arbitrary or capricious in such action.
Plaintiff presents a similar argument with respect to credits allowed on
account of income derived from foreign possessions as distinguished
from
foreign countries, but we are convinced that a like answer must be given to that
contention.
In short, we are of the opinion that all the considerations advanced
are without merit and accordingly the petition should be dismissed. It is so
ordered.
SUPPLEMENT

E.—
ESTATES

AND

TRUSTS.

—

SECTION 162. NET INCOME.

1: Income of estates and trusts.
(rklso Section 23, Article 23(e) —1.)

ARTIUI, E 162—

1989—17-9804
Ct. D. 1394

—REVENUE ACT OF 1928—DECISION OF COUIIT.
—
1. IivcohIE TRvsrl's CBEITED PURBUANT To SEPARATIoN AvD COMPIIOINUOME TAX

AIIBE AGREEAIKNTs

—TAZABLE

To BENERIOIARY.

Income received by the (nxpnyer in 1980 from two trusts, one
created by her husband in 1924 pursu'lnt to a sepnraiion agreetnent,
and the other created in 1980 (subsequent to the divorced husbn»d's
denth) pursuant to a compromise settlement of unfulfilled obligations under tbe separation agreeme»t, wns properly taxable to her.
2. DEovcrioN BAD DEBT Loss.
The taxpayer was not entitled to a deduction in 1980 for bad
d&bts or losses as a result of the compromise settlement of the
obligations which her husband had entered into u»der the separation ngreement and had not performed prior to his death.

—

—

UNITED STATrs CIRcvIT CovRT ov AIPEAI. s v»R THE SEcoND CIROUIT.

E/isabelh

R. Thor»as, petitioner,

v. Commissioner
respondent.
[100 Fed. (2d), 408. ]

Appeal

Lcl'orc

MANToN,

from the United

L.

HAND,

of Intetstal

Reoenne,

States Board of Tax Appeals.

and AvovsTvs

]V. HAND,

Citcuit Judges.

[December 5, 1988.]
OPINION.

From n» order of the Board determining that there wns n deficie»cy in the
1:tx of the petitioner Elisabeth R. Thorn:ls for the year 1980 in the
of $21,188.54, tbe latter appeals. Alfirmed.

income
nmount

) 162, Art. 162-1.]
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AtiovsTtis N. HA&xn, Circuit Judge: The Board of Tax Appeals determined a
deficiency in the income tax of the petitioner Elisabeth R. Thomas for the year
1980 amounting to $21,188.54, the correctness of which is disputed by her on
the present appeal.
The taxpayer married Edward R. Thnmas on November 5, 1912, and their son
and only child was born on October 2, 1918. On May 8, 1924, the couple having
already separated, entered into a contract for the settlement of property rights
and claims arising out of the marital relation.
This was followed by a decree
of divorce rendered on June 27, 1924, by tbe Circuit Court of Florida, where the
parties were domiciled. The decree of divorce awarded to the taxpayer the
custodv of her son.
In the contract of May 8, 1924, the taxpayer relinquished all her rights of
do~er, inheritance and descent in the property of her husband, renounced any
right to administer his estate, released all claims for future maintenance and
support, and assumed liability for the support of the child. The husband on
his part agreed to pay his wife various amnunts in cash, to convey to
certain real estate and to create a trust fund of $200, 000 on her behalf. In
which were to be performed nt once, he also
addition to these undertakings
agreed (a) to pay the taxpayer specified sums annually during their joint lives;
(b) to create within Qve years (that is, by May 8, 1929) an additional tinist
fnnd of $100000; (c) to charge his estate with a loan of $98.400 on certain
insurance policies on his own life of the face amount of $425, 000 payable to
hcr, and to pay premiums upon such policies when due; (d) to assign to her his
interest to the extent nf $800,000 in the remainder of an estate created bv his
father's will, such $800.000 to become pavable upon the death of the life tenant,
who was Ann Augusta Thomas, his mother, on condition, however, that the
taxpayer should nnt have remarried: (e) to create upon the mother's death a
trust fund of $200, 000. the income of which should be paid to the taxpayer for
life or until remarriage; (f) to guarantee performance by the Morning THegraph Co. of its contract with the taxpayer whereby she was to receive $10,400
annually for 15 years for writing articles.
The husband died on July 6, 1926. At the time of his death he had fully
performed all the obligations of the separation agreeement which had becnme
due. There remained unperformed: (1) The creation of the $100.000 trust hy
May 8, 1929, (2) the repavment by his ectate of the $98,400 loan upon the life
insurance policies; (8) the creation of a $200,000 truct upon his mnther's death;
(4) the payment of $800, 000 to the taxpayer out of his father's estate after the
death of his mother.
In addition, the taxpaver had nnt received pavment from the Morning Telegraph Co. for her artiHes since September 27, 1926.
A compromise agreement was executed in 1980 by the taxpayer, by the sec ond
wife of Edward R. Thomas, bv the executors of his will and by the tructee
named in the contract of May 8, 1924. Vnder this agreement the!t)00, 000 trust
was created for the taxpaver; the $98,400 loan on the insurance policies. tneetber
with interest, was paid in full, and the exccutnrs agreed to establish the $200 000
trust upon the death of the mother, and $12.'&.000 in cash plus interest of
$12,80417 were paid directly to her in consideration of her release of her rights
under the separation agreement.
During the year 1980 the taxpaver received $8.552.86 as ber distrihiitable
share of the income from the trust of $200, 000 created in 1924, and li)rewise
$6, 858.78 from the trust of $100,000 cet up in 1980. The returns of the taxpayer
were on a cash basis, but she failed to report either of these twn receipts of
income in ber tax returns, regartling them as only payments in exchange fnr
of. personal rights growing ont of the marital status.
her relinquishment
The
Commicsinner
assessed them against her for tb'it rear. Frnm the inrnme
returned for 1980 she claimed a bad debt deduction of $282.822.67 nn the theory
that the various obligations under the separation agreement nf Miv 8, 1(i24,
were debts and that the dediictinn was allnwable cince the unperformed obligations valued as of a given date exceeded the aggi'egate of the items in the
compromise agreement as then valued. The Cornmicsioner rejected the deduction. IIis rulings against the taxpayer in assessing both items of income
derived from the trusts and in rejecting the bad debt deduction she had claimed
were sustained by the Board of Tax Appeals.

[) 162, Art. 162-.':.
The questions I&resented on this appeal are: (1) whether the income from the
and.
trusts, paid over to the taxpayer in 1930, wns properly taxable against her,settleresult of the
(2) vvhether she was entitled fo a bad debt deduction as a under
the separation
ment of the of&ligations which her husl'&and hn&t entered into
agreement of 3Iny 8, 1934, and not fulfilled prior to his death.
The question whether the income from the trusts was taxable against the
taxpayer or her husband's estate isnot on its face a simple one. It would have
been taxable against the husband during his lifetime, even though a part of the
consideration was in lieu of the dower rights or statutory interests in his
estate to which she ~ould be entitled upon his death. (Douglas v. tgiilcuts,
2, 250 (1985) ].) Hughes, C. J., there said
2!)6 U. S., 1 [Ct. D. 1041, C. B. XIV—

(at page

8):

"IIowever designated, it wn. s a provision for annual payments to serve the
purpose of alimony, that is, to assure to the wife suitable support. The fact
that the provision wns to be in lieu of any other interest "in the husband' s
property did not affect the essential qualitv of these payments.
There is, however, authority for holding that the wife is liable for the tax
after the legal obligations of the husband to support her in settlement of which
a trust wns crenfed, had ceased. In Con&r»issioner v, Harry S. Blumenti&al
(91 1~'. (2d), 1009 (C. C. A. 2), afiirnting 34 B. T. A., 994, per curiam), we held
that the income of a trust set up for support aud ma. intenance of a divorced
(36
In Robert Glendfnni»g
wife wns taxable to her upou her remarriage.
Il. T. A. , 48!I, nfiirmed in 97 F. (26), 51 (C. C. A. 3) ), the opposite result was
reached. In neither of the last two cases cited were the courts confronted
with the difiiculty that exists here of apportioning the consideration between
the wife's right to support and her statutory rights in her husband's property;
nor were they confro~ted with the administrative difficulty of taxing his estate
after he had died.
In 1I&&lveriug v. Brooks (82 F. (2d), 173 (C. C. A. 2) ICt. D. 1158. C. B.
XV-2, 242 (1i)36) ]), where a trust settlement bad been made in exchange both
for relinquishment of tbe divorced wife's right to support and for her statutory
ri bts in her husband's property, we held that the husband alone was subject
to the tax saying:
"tVhcther the trust income is used to discharge the husband's duty made
specific by agreement, to support the wife, or to discharge an obligation to
pay her n reed sums for a release of rights in" his property, can not be material
in d&. termining the taxability of the husband.
Tbe same result wns reached bv the Supreme Court under similar circumsfnnces in Douglas v. tVillcufs (296 U. S., 1).
In Helvering v. Butterfeorfh
(290 U, S., 865 [Ct. D, 769, C. B. XIII—1,
lrsl (1934) ]), the Supreme Court held that the income from a testamentary
trust nccepted by n wife in lieu of dower was taxable to her. From Hei»eri»g
v. Bufferu&orth, (290
v Brooks (82 F. (2d), 173 (C. C. A. 2) ) and Hefvering
U. S., 865) it nrny be inferred that the income in the case at bar should for
re;&sons of prnctirnl
ad&ninistrntion
be treated as paid by the husband for
support and maintenance of the wife while he is alive and received by her
fo& h& r dower or other statutory rights after he has died.
Such a ruling avoids
burdens after his death and
subjecting the husbnnd's estate to administrative

nlso avoids attempting to discover what portion oi' the consideration was furnished for support and nmintenance
of the wife and what portion for her
sf &futory interests in her husband's
In Hel»eri»g v. Brooks (82 F.
property.
(2d), 173 (C. C. A. ) ), such a determination wns held to be impraciicable during
th& life of the Irusbnnd
nnd would be equally so after his death.
Apportioning the consideration would be in&p&&ssible in the present ease. Accordingly the taxpayer has not sustained the burden of overcoming the decisions
of !be Commissioner nnd the Board.
We hold thnf the income received from the trusts in 1930 was properly assessed fo the tnxpnyer.
The final question is whether the bnd debt deduction of $232/22. 67 was availnbl& to the inxpnyer
as clnimed ln her income tax report. We think it was
properly disallowed by the Board.

f 162, Art. 162—1.]
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Under the compromise agreement the obligations to create the trust fund of
$100,000 and to pav off the loan on the insurance policies were carried out.
The executors of the will of the taxpaver's deceased husband also entered into
an agreement to establish the $200, 000 trust fund on the death of his mother
a. s he had himself done in the separation
agreement.
The only remaining
obligations were the guarantee of payment of $800, 000 out of the estate of the
husband's father upon the death of Ann Augusta Thomas and the guarantee
that the Morning Telegraph Co. would pay the taxpayer $10,400 annually for
15 years tor writing articles. These obligations were extinguished by the payThe pavment of
ment of $125,000 and $12,804 interest under the compromise.
The amount
$800, 000 was only to be made if the taxpayer did not remarry.
due the taxpayer from the Morning Telegraph Co. at the time of the compromise amounted with interest to $42, 619.72 and the value of the balance to
be paid her in annual installments during the remaining life of the contract
had a value of $71,167.20, but was dependent upon her writing articles. There
was no proof that the 5Iorning Telegraph was unable to pay the $42, 619.72
that wa. s due.
We think there has been no showing that either of these items gave rise to
bad debts or losses. In respect to the $800,000 item the taxpayer received an
assignment of a remainder interest in property held in trust for the life of
Ann Augusta Thomas which was guaranteed
to yield $800, 000 when the remainder fell in. But no proof was adduced that it would not then yield
$800,000 and by the terms of the separation agreemeni: the guarantee would
It seems irupossible to treat such
cease to operate if the taxpayer remarried.
a guarantee either as a bad debt or a loss whatever may have been the financia
condition of the estate of the guarantor prior to the compromise.
The same
considerations apply to the obligations of the Morning Telegraph Co. for there
was no proof that it was necessary to resort to the guarantee to secure full
payment of the claims against the primary obligor. There was, therefore,
neither a bad debt nor a loss.
8'or the reasons we have already given there was no bad debt which might
But even if the obligations running to the taxpayer under the
be deducted.
separation agreement had not been performed, the nonperformance would not,
in our opinion, have resulted in "bad debts" within the statutory meaning of
the term, but rather in losses arising from breaches of contract.
(Letoellyn
v. Elec. Re&taction C'o. , 275 U. S.. 243; Wadstcortk 3ffg. Co. v. Contnntsstoner,
44 F. (2d), 762 (C. C. A. 6).) The provisions in the income tax laws allowing
deductions for "bad debts" and for losses sustained during the taxable year
are mutually exclusive.
(Spring City Eottndrtt v. Commissioner, 292 U. 8, 182
[Ct. D. 829, C. B. XIII—1, 281 (1934) ].)
The best that the taxpayer can claim is that if her rights under the separation agreement be taken as a whole she was forced to compromise them for
less than their value assuming that the obligor was solvent. But we are not
persuaded that the taxpayer has proved any deductible loss even on that asHad there been a loss it would not be deductible under the income
sumption.
tax Acts because it did not arise "in any transaction entered into for profit. "
Order afiirmed.
L. HAND, CIacuIT JvDGE (concurring):
I concur, but I wish to state some doubts, which seem to me substantial, as
to the propriety of taxing a widow upon the income of a trust fund, accepted
by her during her husband's life, in exchange for alimony.
The husband is
confessedly taxable upon that income while he lives, and the wife is not; we
are holding that the reverse is true after his death. In principle I find it
very hard to support this change, because the income during the later period
seems to me equally with that during the earlier part of a single consideration. The husband's liability is only for their joint lives, which is always
actuarially a shorter period than the life of either one. Ordinarily, therefore,
the annual income will be less than what she would have accepted, if she were
confined to the period during which he is liable. If it were practicable to
continue the tax upon his estate after his death, I should therefore think that
that was the proper way he has given a quid pro quo measured bv a less sum
for a longer period. But I can not see how this could be administered in
practice. The income of the trust must be calculated as part of the husband' s
income, which, being dead, he can not have; and it would not be possible even
by impounding some part of his estate to provide for it. True, one could in

—
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that way secure the normal tax, but that is not enough; the:icr»al tax could
I kii«iv tliat ii is not a very g«o&l re&i. on for. caxii:g
not even be ciilcnlated.
one person that it is impossible to collect the tax out of sn«ther, l»ir we;&re
conti»ually admonished tlmt the taxation is a practical r»iii!er. arid here I am
The re. »l! n!&&v be . &&mekvhat
disp&&sed to accept that as an ade&niate ex«nsc.
u»fair before the law becomes fixed. b»t thereafter w&»»&» who;i«el&t s»ch
settlements will be apt t« tali« into consideratiou the fact tliat if their husl&aiids
die first, the tax will shift to them.

—

SUPPLEMENT L. ASSESSMENT AND COLLECTION OF DEFICIENCIES.

—

SECTION 274. BANKRUPTCY AND RECEIVERSIIIPS.
1: Bankruptcy, proceedings for the relief of
ARTIcLE 274—
debtors, and receiverships.

REVENUE ACTS OF 1920, 1928, 19 2, AND i!&94.

Articles 274 —1 ancl 274 —2 of Regulations 86, articles 1191 and 1192
of Regulations 78 and 74, and articles 1296 and 1294 of Re«ulations
(See T. D. 4892& page 208. )
69, anlended.
SUPPLEMENT N.

—CLAIMS

AGAINST TRANSFEREES AND FIDUCIARIES,

—

SECTION 811. TRANSFERRED ASSETS.
ARTIGI. E

811—1: Claims in cases of transferred

assets.
INCOME AND PROFITS TAX
Jkx&PARDY
]. SUIT —
CEASI&D

1989~9686
Ct. D. 1880

—RI&;VENUE

ACT OF 1929, AS AMENDED
Ok' SUPI&kh&IE COI.'RT.

—DECISION

Ass&:ssMENT
TESTAMENTARY TRAN BFIZB:Es oF DETRANSFI. RKE STATUTE «F I.&MITAT&ONS.

—

Suit brought Mav 6, 1932. by the United States against transferees
under the will of a tra»sferee of property of a corporation dissolved
in 1021, based on a jeopardy assessmeut made against tlie deceased
transferee on I&'ebruary 14, IMI, after a redetermination
by tlie
Board of Tax Appeals of a deficiency in 1920 incouie and profits tax«s
assessed agai»st the corporation is barred by the statute of limitations cont;iined in sections 277, 278. and "80 of the R venue Act of
No assessment was macle against the testamen1026, as amended.
tary transfcrees, and sections 278(d) and 280 are not broad enough
to impose upon them any liability on account of assessment against
the testator.

2.

—

—

SAME PRGG~~ING BPMGRE BGARD oF TAx APPEALs
EFFEcT oF
FAILURE To SUBSTITUTE PARTY oR To OBTAIN DIBM&ssAL.
The assessment sued on was out of time. The test;itor died while

the petition to the Board of rax Appeals was pencling and more than
23 months before the jeopardy assessment was made; no substitution of a party to carry on the proceeding was applied for or ordered;
and the Commissioner failed to seek or obtain dismissal for lack of
a necessary pnrtv or want of prosecution.
Suspension of the Commissioner's authoritv to assess the asserted transferee liability does
not coutinue for more than a reasonable thne after the testator's
death.

$
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SUPREME CouiIT QF THE UNITIxl STaTEs.

On writ of certiorari to the United

States Circuit Court of AppeMs for the Seventh Circuit.

States, petitioner, v. Continental National Bank cf Trust Co., Trustee
Under the Last Will and Testament of James Duggan, Deceased, et al.
[305 U. S., 398.]

United,

[January 3, 1939,]
OPINION.

Mr. Justice BHTI.EE delivered the opinion of the Court.
May 6, 1932, petitioner sued respondents in the Federal Court for the Northern
District of Illinois to eutorce a claim for part of income and profits taxes for
1920 assessed against an Illinois corporation dissolved in December, 1921. The
question for decision is whether the suit is barred by lapse of time.
The pertinent substance of the complaint, as amended February 14, 1967,

follows:
In 1S19 and 1S20, James Duggan, hereafter called the testator, was the principal stockholder of the Johnson City & Big Muddy Coal & Mining Co. , which
owned a subsidiary corporation.
May 16, 1921, these corporations made consolidated income and profits tax returns for 1920, showing a tax of $5,269.21,
wliich was pa. id. During 1920 and 1921 the mining company was being dissolved;
it converted its assets into cash and securities and transferred $29o, 831.64 to
testator; he appropriated it to his own use. Having determined deficiency of
$316,620.61 against the company, the Commissioner of InteriIal Revenue December
6, 1924, sent ~otice to it by 60-day letter. The taxpayer having failed to petition
assessment was made against it
the Board of Tax Appeals for redetermination,
for that amount.
April 15, 1926, the Commissioner notified testator that there was proposed for
assessment against him the amount of $295, 881.64, constituting his liability, as
transferee of taxpayer's assets, on account of the unpaid balance of its 1920 taxes.
Juue 11, 1926, testator filed with the Board of Tax Appeals his petition for reIn March, 1929, he died. January 27, 1931, the Board made an
determination.
order of redetermination in the amount proposed by the Commissioner, with interest from December 6, 1924. The order was not reviewed. February 14, 1931,
the Commissioner made a jeopardy assessment against the deceased in the
amount fixed by the Board as his liability as transferee.
His will was admitted to probate; a trust company it narued was appointed
executor; and, the executor having been dismissed, one Robinson was, on SeptemBefore settlement of the estate, plaintiff,
ber 15, 1980, appointed administrator.
April 24, 1931, filed its claim with the administrator.
But he paid nothing on
account of it and, making distribution in accordance with the will, transferred
to defendant Henry Duggan $50,000 and to defendant trustee the rest of the
estate, about $1,500,000. Plaintiff alleged that the assets so distributed had become impressed with a trust for the payment of its claim against testator and
prayed decree enforcing it against trustee and beneficiaries under the will to the
extent of assets transferred by the taxpayer to testator with interest.
Defendants, June 6, 1988, moved to dismiss the complaint on the ground that
the suit was barred by sections 277, 278, 280, Revenue Act, 1926, as amended, and
section 311(b), Revenue Act, 1928. Plaintiff, January 11, 1937, confessed defendants' motion to dismiss. Then, applying for leave to amend the complaint, it
represented to the court that amendment was necessary because the allegation
that an assessment was made against testator was omitted from the original
bill and was an important fact in determining whether the present action was
timely brought. Leave having been granted, it immediately amended by adding
the allegation that, February 14, 1931, the Commissioner made against testator
the jeopardy assessment above referred to. The complaint was not otherwise
changed. March 22, 1937, the court sustained defendants' motion and entered
decree dismissing the amended bill of complaint.
The circuit court of appeals
affirmed. (94 F. (2d), 81.) This Court granted a writ of certiorari.
(304 U. S.,
554. )

The question is whether the suit is barred bv the statutory provisions on which
the motion to dismiss was based. First to be considered are sections 277, 278,
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and 280, read in connection ' with applicable provisions of sections 274 and 279
of the Iteveuue Act of 19 '6.
The pertiiieut substauce of these follov;s;
of defideteriuiuation
after notice of the Conuuissiouer's
1&&'itL&iu 60 days
ciency, the taxpayer may file petition with the Board of Tax Appeals for
or proceeding in court for collection shall
no assessment
redeterminatiou;
(Section
be made or begun until tbe Board's decision has become final.
274(a).') Tlie a.mount redetermined by occision that has become fina shall
(Section
lie assessed and upon his demaud shall be paid to the collector.

274(b). )

Assessment shall be made within five years after the return; "no proceeding
court without a:sessmeut" for the collection of taxes shall be begun after tbe
(Section 277(a). ) The running of the statute of
expirati&&n of that period.
limitations on assessiucnt or proceeding in court for collection of deficiency
shall be suspended for the period during which the Commissioner is prohibited
(Section
or bringing suit aud for 60 days thereafter.
from making;isscssment
277&b). ) %here the assessment has been made within the period properly
applicable thereto, the tax may be collected by distraint or proceeding in court»
* " within six vears after assessment of the tax.
"but onlv if' begun
(Section 278(d). ) If the Commissioner believes that assessment or collection
of deficiency will be jeopardized by delay, be shall immediately assess tbe deficieucy and "notice and demand shall be made by the collector for the payment thereof. " (Section 279(a). ) Jeopardy assessment may be made whether
or not the taxpayer has filed petition with the Board. (Section 279(c).) If
it is made after the Board's decision it may be only for tbe deficieucy deter(Section 279(d). ) The taxpayer may obtain stay of
mined by the decision.
collection of the jeopardy assessment.
(Section 279(f)-(b). )
The liability at laiv or in equity of "a transferee of property of a taxpayer
tax"
in resp&&ct of the
shall be assessed, collected, and paid in the same manner
aud subject to the sau&e provisious and limitations as in case of a deficiency
(Section 2SO(fi). ) Transferee liability must be assessed within
in a tax.
one rear froni expiration of the period of limitation for assessment against the
(S&ction 280(b)1. ) The running of the period of limitation on
tax):aver.
trausfcrce liability shall, after notice to transferee under section 274(a), be suspended for the period during whi&. h the Columissioner is prohibited from making
assessmeut of that liability and for 60 days thereafter.
(Section 280(d). )
This is not a suit up&in assessmcnt of dcficiency against the taxpayer on
account of the Commissioner's determination as shown in his letter of December 6, 1024. The tiuie for such a suit, six years after assessment, expired long
before the commencement of this suit. (Section 278(d). ) (Ut&ited States v.
Updike, 281 U. S., 480, 494 [Ct. D. 192, C. B. IX—1, 228 (1930) ).)
iNor is it a suit authorized
to be brought, in absence of assessment, to enforce liability of 0 transferee of the taxp:iver's property.
The time f&&r
hriuging shell a suit is s.x years, made up of five years after return allowed
for assessmnit against taxpayer (section 277(a) ) aud one year thereafter
for as-cssmcut against transferee.
(Section 280th)1. ) The taxpayer ha&mg
niade its return on hiay 16. 1921, the six years expired &lay 16. 1927.
Tliis suit is against transferees under the will of a trausferee of the properlv of the taxpayer; it is based ou the jeopardy asscssmeut made against

. in

'

testator.

1'laiutiff asserts that it had six yefirs after that assessment, or until February
14, 1!&37, wltliin which to bring this suit. Ils reasoning is that section 280,
for collectiou of liability of a transferee
sl «ifying uo 9& ri&&d of limilntiou
after it has h& en assessed, and providiug that it shall be collected sub)&et to
the same llmitatioiis as in the case of &1&ficiency in a tax. mal&es applicable
the period of limitfition upon collection dcfiued in section 27S(d).
But no fissessmeut was macle against auy of the defendants.
None of them
is a trfiusferee of the pr&q&erty of the tfixpaver; all are testam&ntary transfcrees of tl&e estate of testator. It is cle:ir that sections 278(d) aml 2SO upon
which t&lait&tiif relies are uot broad enough to impose ou defendauts auy lia&
44 S&:1&, fifi et seq.
e The t&»nrfi'c &lc& L-. inn 'lie&omcs final npon
r&»&h rs &lee!sinn) nllow&d fnr filin- &~tt&ion

Court of Appeals of the District of Co)uinbi.

exp!cation of the time {six months after it
for review by a cicmiit court of appeals or the
(Sections 1001, 1005.)

(j
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' And, as already
bility ou account of the assessmeut against the testator.
shown, si!it on assessment agaiust tile taxpayer, or suit iu abseuce of assessment of tranferec liability, was by the applicable statutes of limitations barred
long before this suit was brought.
Moreover, the assessment sued on was out of time. Plaintiff cites section
280(d) and seeks to apply to the f'acts of this case the rule that assessment
aga. inst transferee is required to be ma&le within six years after return (sections
277(a), 280(d)1), as foUows: The taxp, vcr made its return May 16, 1921.
When, on April 15, 1926, the Commissioner notified testator that he proposed
to assess transferee liability against him, there remained 18 months and a
day of the period allowed for making that assessment; the Commissioner
was prohibited from making the proposed assessment for the 60-day period
by the
within which testator was permitted to petition for redctermination
Board and until its decision, January 27, 1981, became final, June 27, 1981,
and for 60 days thereafter, September 25, 1981. (Sections 278(d), 280(d). )
Taking in the 18 months aud a day, plaintiff had until October 25, 1982, within
which to assess testator.
But that calculation is defective for it fails to tal-e into account any part
of the period after appeal to the Board that elapsed between the death of
petitioner in March, 1929, and the assessmeut, more than 28 months later,
February 14, 1981. Redetermination is granted to safeguard against erroneous
Suspension of his authority to assess or collect
exactions by ihe Comiujssioner.
is protc& tion against compulsory payment pending final decision upon objecThe proceeding is an adversary one in which
tions interposed by petitioner.
is petitioner and the Commissioner
the party praying relief by redetermination
The controversy is brought to issue by petition, answer, and
is respondent.
(Rules 6, 14,
reply that are by the Board required to be definite and certain.
either party, for cause shown, may have the pro15.') Before its decision
'
(Rule 81.) Aud in case of petitioner's death, the Board
ceeding dismissed.
(Rule 87. )
may order substitution of proper parties.
of testator nor any other person applied for subNo personal representative
stitution of a party to carry on the proceeding in the place of the deceased
testator, and none was ordered. The Commissioner failed to obtain or seek
dismissal for lack of a necessarv party or want of prosecution.
(Cf. Rt&sf. v.
Cor«missiofier ((,. C. A. 7), 58 F. (2d), 428, 480. ) Plaintiff does rot contend
that, no substitution lmviug been applied for or made, the Commissioner vras not
Nor does it suggest anything to support the
entitled to an order of dismissal.

.

«Cf. section 311, Revenue Act of 1928.

It provides:

(a) "The amounts of the following liabilities shall, except as hcreinaft&r in this section

'

be assessed, collected, and paid in the same manner and subject to the same pro~
visions and limitations as in the case of a deficiency in a tax imposed by this title. "
atv lsw or in equity, of a transferee of property 4 of a taxpayer, in respect
(1) The liability,
"
~
imposed upon the taxpayer by tliis title.
of the tax
(b) "The period of liniitstion for assessment of any such liability of a transferee
shall be as follows: (1) In the case of the liability of an initial (ransferee of
within one year after the expiration of the period of limithe property of the taxpayer,
tation for assessment against the iaxpaver; (2) In the case of the liability of a transferee
of a transferee of the property of the taxpayer,
within one year after the expiration of
the period of limitation for assessment against the preceding transferee, but only if within
p&ovided,

—

three years after the expiration

—

oi' the period

of limitation for assessment against the
taxpay&-r;—
except that if before the expiration of the period ot' limitations for the assessment of the
liability of the transfer&e, a court proceeding for the collection of the tax or liability in
respect thereof bas been begun against the taxpayer or last preceding transfercc, respecthen the pe& iud of limitation for assessment of the liability 'of the transferee shall
fively,
expire one year after the return of execution in the court proceeding. "
The report of the Senate Committee on I~'inance states: "Section 280 of the Revenue
Act of 1926 does not specifically provide any limitation period in the &'ase of a transferee
Section 311(b)2 of the Bouse bill provides, with specifi
of a tran. feree of the taxpayer.
exceptions, that tbe period for assessment in such case shall be one year after the expiraIt seemed
tion of the period of liinitation for assessment against the preceding transferee.
to the comruittee that this would unduly prolong litigation and that there should be a
time when the transferee may (&now that he is no longer liable to be proceeded against.
therefore provides that in all cases the tax must be assessed
conimittee amendment
ivithin three years after the expiration of the period of limitation for assessment against
the taxpaver. " (Senate Report No. 960, Seventieth Congress, first session, page 32. )
*Revised to November 1, 1929. Rules 31 and 37 are numbered 21 and 23 in the present
edition of the rules.
s petition for redetermination
of
Section 906(c), Revenue Act of 1926, provides:
filed by the taxpayer, a decision of the Board disinissing the proa deficiency has~ been
*
be considered as its decision that the deficiency is the amount
ceeding shall
An order specifying such amount shall be entered in
determined by the Commissioner.
the records of the Board unless the Board can not determine such amount froin the pleadings. " (44 Stat. , 107, )

—

"If

&

'
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assumption, made in its calculation of time and throughout its argument, that
suspension of Commissioner's authority !o a»»es» continued through tbe period
of m&&re than 23 u&onths betweeu testator's de &tb &nd the a»»e». n&eut. 'l h& re is
no ground on «hich it may he held that Congress intended in case of d&ath of
petitioner, where no application for or order of substitution is made, indefiuite)y
to continue suspension of the commissioner's authority to assess. Ic&luany unreasonable would it be to hold that su»pen»ion of tbe Columi»sinner's an!hority
to assess the asserted transferee liability continutd after !e»tator's de;!!h for
more than a reasonable tilne wi!hiu which, n&»ubstitution
having been applied
that time aud more had
for or made, to obtain dismi»sal.
Unque»tionably
expired long before the assessment was made.
As the suit is barred by pr&&vi»ions of the R&venue Act of 1926, we need not
consider section 311(b) of the Revenue Act of 1928, upon which defendants also
relied.
Judgment affirmed.

—

SUPPLEMENT O. OVERPAYMENTS.

—

SECTION M2. REEUNDS AND CREDITS.
ARTicLE 32&1: Authority for abatement, credit,
1&)39-11-&)7M
and refund of tax.
Ct. D. 1387

—REVENUE
RF+ovERY
1. SUIT —

INCOME TAX

—

ACTS OF 192a AND 19'!2 JUDICIAL CODE
OF SUPREEIE CO!;RT.

oF

OVERPAYMENTs

oF

Tsx

—CREDIT

—DECISION

AGAINsT

DzFIclzNclzs —
JURISD&cTIDN oF CoURT.
The district court has jurisdiction, under section 24(20) of the
Judicial Code, as amend& d, of suits brought:&gainst the United
S!.;!ics based on claims for the refund of amounts in exce»s of
$10,000 arising from an admitted overpayment of tax for 1017
applied k&y the Conunissioner against a 1&arr&d &left iencv for I!&13,
and a&lmitted overpay&nents of taxes for the years 19"2 to 1925
applied against deficien&ies for 1026, 1927, and 102&S, the overpaymeuts having been wrongfully
received by olle& tors who were
either dead or out of OKce when the suits were commenced.
The
crediting of the overp;!yments hy the Commis»ioner against taxes
due for other years did not destroy the taxpayers' cause of action
nor oust tbe courts of jurisdiction.
&

2.

CASE DISTINGUISHED.

Lowe Bros. Co. v. United States (1988) (804 U. S., 302 [Ct. D.
1347, C. B. 1938—1, 327]) distinguished.
SUPREME CGURT oF THE UNITED STATEs.

No. 416. The United

States of Ameri&a,

petitioner, v. Berieisen &f Petersen
Engineering Co.
[59 S, Ct. , 541.]
On writ of certiorari to the United States Circuit Court of Appeals for the First
Circuit.
No. 437. The United States of America, petitioner, v. C. T. Jaffrag, R, H, M.
Robinson and Sm. M. Archer, as Trustees of the Estate of Minnesota
d}
Ontario Paper Oo.
On writ of certiorari

to the United States Circuit Court of Appeals for the Eighth Circuit.

[February 27, 1939.]
OPINION.

Mr. Justice MCRzYNor, ns delivered the opinion of the Court.
In each of these causes counsel for the United States maintain the district
court wus without jurisdiction to determine the issues. The circuit co&uts

fj
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of appeal ruled otherwise and approved jud ments for respondents.
The collectors who received the excess taxes in question were either dead or out of
ejfice when the proceedings to recover were commenced.
The question of jurisdiction only is open for our consideration.
Section 145 Judicial Code' empowers the Court of Claims to hear and determine claims against the United States arising out of contract, express or implied.
Prior to 1921 section 24(20) Judicial Code gare district courts concurrent jurisdiction when the claim did not exceed $10.000.'
The Acts of 1921, 1924, 1925, and 1926' enlarged the jurisdiction of district
courts by adding the following to section 24(20) Judicial Code:
"Concurrent wffth the Court of Claims, of any suit or proceeding, commenced
after the passage of the Revenue Act of 1921, for the recovery of any internalrevenue tax alleged to have been erroneously or illegally assessed or collected,
or of any penalty claimed to have been collected without authority or any sum
alleged to have been excessive or in any manner wrongfully collected, under the
internal-revenue laws, even if the claim exceeds $10,000, if the collector of internal revenue by whom such tax. penaltv, or sum was collected is dead or is not
in office as collector of internal revenue at the time such suit or proceeding is
commenced. "
Section 3226 Revised Statutes as amended and reenacted by Revenue Act 1926
(ch. 27, section 1113(a), 44 Stat. , 9, 116), provides"No suit or proceding shall be maintained in a.ny court for the recovery of
any internal-revenue
tax alleged to have been erroneously or illegally assessed or
collected, * " * until a claim for refund or credit has been duly filed with
s s ". No such suit or proceeding
the Commissioner of Internal Revenue,
s * s after the expiration of five years from the date of
shall be begun
the payment of such tax, penalty, or sum, unless such suit or proceeding is
begun within two years after the disallowance of the part of such claim to
which such suit or proceeding relates, The Commissioner shall within 90 days
after any such disallowance notify the taxpayer thereof by mail.
Section 3226 was further amended by Act June 6, 1932 (ch. 209, section
1103(a), 47 Stat. , 169, 286), so as to read as shown in the margin. '

"

Ã0 416

The Commissioner of Internal Revenue undertook to deduct more than $10,000
from an admitted overpayment by respondent upon 1917 taxes and to apply this
to a declared deficiency for 1918 taxes then barred by the statute of limitations.
By this suit respondent seel-s a judgment for the amount so deducted.
The circuit court of appeals properly held "this action was brought to recover
that part of a claim for refund of the 1917 overpayment which had been disallowed by impronerly applying it to an invalid assessment of a deficiency tax
for 1918." Also, rightly we thinlr, .that timely and proper claim for the overpayment for 1917 had been made as required by section 3226 Revised Statutes
as reenacted 1926.
And wv accept the conclusions stated in the following excerpt from its

opinion-

"The certificate of overassessment issued by the Commissioner on July 27,
1926, disclosed an overpayment by the taxpayer of the 1917 tax of $91,570.34,

!

Tucker Act March 8, 1887 (ch. 359, 24 Stat. , 505); Act June 27, 1898 (ch. 503, 30
Stat. , 494); July 1, 1898 (ch. 546, 30 Stat. , 597, 649); February 26, 1900 (ch. 25, 31 Stat„
March 3, 1911 (36 Stat. , 1087, 1136); U. S. C. A. , Title 28, section 250(1).

83);
s

The district courts shall have original jurisdiction as follows:
"Twentieth. Concurrent with the Court of Claims, of all claims not exceeding $10,000
founded upon the Constitution of the United States or any law of Congress, or upon any
regulation of an executive department, or upon any contract, express or implied, with the
Government of. the United States, s " *.
(Act March 3, 1911, 36 Stat. , 1087, 1091,
V. S. C. A. . Title 28, section 41(20).)
1093:
& See Act November
23, 1921 (ch. 186, 42 Stat. , 227, 311); June 2, 1924 (ch. 234, 43
Stat, , 253, 348); I"ebruarv 24, 1925 (ch. 309, 43 Stat. , 972); February 26, 1926 (ch. 27,
44 Stat„9,121). U. S. C. A. , Title 28, section 41(20).
s Section 3226 of the Revised Statutes, as amended, is amended to read
as follows:
"Sec. 3226. No suit or proceeding shall be maintained in any court for the recovery of
tax alleged to have been erroneously or illegallv assessed or collected
any internal-revenue
s s until a claim for refund or credit has been duly Bled with the Commissioner
~
s
Internal Revenue,
. No such suit or proceeding shall be begun ~ * s afterot
the expiration of two years from the date of mailing by registered mail by the Commis.
sioner to the taxpaver of a notice of the disallowance of the part of the claim to which
such suit or proceeding relates.
(U. S. C. A. , Title 26, sections 1672—
1678.)

"

"
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of which the Commissioner ordered refund&d to the taxpayer approximately
$5»', 000, arid un July 27, 1026, «redi&ed $34, 55&.68 to a defi«ie»cy tax fur 19&8.
It cau not br. said that the certlticate uf overassessment cuustituted an accouut
stated bet&vem& the Government and the taxpayer, since the t;ixpaver refused
to a d& fir iency t" x
tu &as& Ilt tu th& a pill!«ation of any part of the overpayment
for 1018. To cons!i&i&!e an account stated there must be an agre«ment as to
liability and the a&uount &lire. (Or&u&fn&h, &id»rr. , v. Cuffi», »3 l&lair&e, 324. ) That
the t &xp;iyer's petition was not based on an allowance of an ovei p;&yment for 1917,
and an implie&l promise by the Government ro refund, is qnally clear, since the
taxliaycr refused to assent to the application of $34, 555.68 to a deficiency tax
of 1&J18. The application by the Commissiorier on July 27, 1926, of a p;irt of
for 1&J17 to a deficiency tax for 1018, against the protest of
the overpayrncut
th& taxpay& i, constituted
a disallowauce of so much of the petitioner's original
* v 'I'he suit was one which could have been brought
~
claim for refund.
"
ag&iirist a collecfur, if living, but who is now dead or out of ofhce.
There
Lorna Brr&a. Co. v. United Sf&rfea (304 U. S., 302. 303) is not controlling.
of' 1017
the suit was li&"gun in the district court to recover an overpayment
taxes the alleg& d result of a credit made by the Commissioner from an admitted
overpaym&nt for 1918. k'or this no action could have beni maintained against
the collecior he did not makr. or authorize the credit. Therefore, the amendnicnt to section 24&20) Judicial ('., ode (28 U. S. C. A. , section 41&20) ) enlar„ing
the jurisrliction of the district conrt had nr& application.
IIere the collr. «tor
might have been sued siu«e he wrongly received payment on account of 1017
!axes. The preseut cause falls within the very words of the ameudment.
&

—

No. 437.

Respondents overpaid internal revenue taxes in sums exceeding $10,000 for
1923, an&] 1024; and for 1025, $7,800. The Cununissiouer
issued certific;ires tu that off&et August 16. 1033. Ile ref'nsed to repay these sums but uriderf»&rf& t&& cie&lii them
to deficieuci&. s which he assessed against respoudents for
10'&0, 1027, 1028.
'l'1&eir. upon this snit was bronght to recover the overpayments
for 1022 to 1925
uiider section 24(20) Jndl&i:il ('&&&le ris a&near)ed (U. S. C. A. , Title 28, section
41(20) ) whi«b giios district coiirts jurisdiction in respect of taxes erroneously
r&eceived by n collector ont of oflice. Respondents maintain
thiit, in fact, there
&w&e&e i&o defi«ie»«i& s for 1926, 1027, 1028, rind
tl&at by atte&up& iug to credit overp:&yrneuts fur 1&022 to 1025 ag:iinst uuuexistiug deficiencies the Comruissioner
in
effect d& nied tlicir claims for refiind.
On the otlier h:&ud petitioner insists, the Commissioner's
action in allowing
the overpay&&rents and cr&ditfng thmu ag»inst alleged rleficfencfes amounted to
0;iyments &»& a«&ount of taxes assessed for 1026 to 10"8. Aud. as it was the
('ouirnissioncr and uot the c&illecfur &vho caused such credit of overpayments
to d«flciencies, fhe district court &vas rvitl&out jurisdiction.
'I'hc circuit court of appc;ils held the suit was oue to recover overpayments
arl&iiittcdly made to the coll«cior aud iu respect of which timely claims for
r«fuiid had bccu flied.
I t si&ld"The «rediting of the overpayments, by the Commissioner, against taxes due
from the taxp;iycr for other rears &vas a matter of defe&is«, a justification for
the failnre to refund, and nor a matier which destroyed the taxpayer's cause
of action or ousted the court of jurisdiction. "
This &oncl»sion we think is correct. Other points su, gested, so far as presently imp&irtaiir, are snffirlently answered by» hat has beeu said iu Ão. 416.
I!orh of the r. h»llenged judgments uiust be affirmed.
1&lr. Justice It's& took uo part in the consideration
or decision of either of
tbi se causes.

10"',
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TITLE VI. GENERAL PROVISIONS.

—

SECTION 801. DEFINITIONS.
ARTlcr. z 801—8: Association distinguished

from trust.

—REVENUE

—

INCOIIE TAX

1. TRUsT

1939—24—9878
Ct. D. 1403

ACTS OF 1928 AND 1932 DECISION OF COURT.

—

—

OIL ANn GAs LEASE.
TAxABLE As AssocIATION
A business enterprise engaged in the development of an oil and

gas lease for profit was managed by two individual shareholders,
transferable beneficial percentage interests being assigned to various persons by contracts purportiug to limit the liability of such
assignees, and the title to the property, so far as the percentage
shareholders were concerned, being in one of the managers, denominated a trustee. Under the provisions of the Revenue Acts of 1928
and 1032 such an organization constitutes an "association" and
not an ordinary trust, and is therefore taxable as a corporation.
2. Dzcrsror s CGNTRGLIING.
I(Iorrissey v. Commissioner (1935) (296 U. S., 344 [Ct. D. 1064,
IIetvering v. Combs (1985) (296 U. S.,
C. B. XV—1, 264 (1986)
IIelverlng v. Coleman
305 [Ct. D. 1066, C. B. XV—1, 272 (1936)
Gilbert Associates (1935) (296 U. S., 369 [Ct. D. 1067, C. B. XV—1,
261 (1986) ] ); and Su, anson v. Commissioner (1935) (296 U. S., 362
[Ct. D. 1065, C. B. XV—1, 270 (1936) ]), controlling.

]);

3. DscrsroN

]);

AFIxBMEn.

Decision of the United States Board of Tax Appeals
B. T. A. , 444) affirmed.
4. CERTIOBAPI DENIED.
Petition for certiorari denied March 27, 1930.

(1937) (36

ITEB STATEB CIRcUIT CoURT oF APPEAIs FOB THE NINTH

Tlrraslt

I ease Trust,

Upon petition

CIRcUIT.

petitioner, v. Commissioner of Internal Revenue, respondent.
[99 F. (2d), 925. ]

to review a decision of the United States Board of Tax

Before WILBUB and

GABREOHT,

A. ppeals.

Circuit Judges, and ST. SURE, District Judge.

[November

15, 1038.]

OPINION.

Circuit Judge: This is a petition to review a decision of the Board
The question presented is whether the Board erred in sustaining the Commissioner's determination that the petitioner was an association taxable as a. corporation.
The case arises under the Revenue Act of 1928 (ch. 852, 45 Stat. , 701) and
the Revenue Act of 1982 (ch. 209, 47 Stat. , 169).
The tax rate imposed under section 13 of each of these Acts is not in question. The issue here involves the application of the following language found in
both statutes: "(a) When used in this Act e * e (2) The term 'corporaGARREOHT,

of Tax Appeals.

—

275

[I'l

801, Art. 801—3.

associations, joint-stock companies, and insurance companies. "
and the Treasury regulations applicable thereto which are found in the margin. '
The facts are substantially as follows:
On October 17, 1980, a tract of 12 acres in Smith County, Tex. , was leased
by J. F.. Thrash and J. S. Rushing for 3 years and, as long thereafter as oil
and gas should be produced, the lessor to receive one-eighth of the oil produced
and payment of the market value of one-eighth of the gas. On i%lay 25, 1031,
this lease was assigned by Rushing to "Gordon Macniillan, Trustee, his heirs,
successors and assigns.
The assignment agreement was signed "Gordon fiiacmillan, Assignee. " Herbert R. Macmillan, Gordon's father, was at this time
them by various desiguations, and this
acquiring oil leases and distinguishing
lease was taken in the name of Gordon 'Aiacmillun, trustee, as a matter of
convenience for the purpose of separating the identity of this lease from other
leases. At the time of acquiring the lease and to within a few days before a
well was placed on production, Herbert R. Macmilhln was the only one who
bud put any money into the property.
In June, 1981, be expeniled between
$2, 500 and $8,000, for the drilling of a well and sent Gordou to Texas to take
charge of operations for which he received a ruonthly salary and was to have an
interest in the venture.
In taking the assigmnent of the lease Gordon Macmillan personally bound
himself to pay to his assignor, Dr. J. S. Rushing, $48, 000 out of seven thirtyseconds of the first oil and gas produced; to begin the drillIng of a well on
the property and thereafter to proceed therevrith in a diligent and workmanlike manner until the well had been drilled to a depth from which oil was
then being produced in the vicinity. In the event oil was struck, Gordon )Iacmillan was further'ol&ligated
to develop tbe property with due diligence so
the assignor should receive the full consideration
payable out of oil with
reasonable dispatch.
Gordon Macmillan entered into a drilling coutract with
one, Kolp, whereby the former agreed to pay the latter $19,000 for drilling a
well on the property.
This contract was m&de in June, 1981, and was signed,
"Gordon Macmillan, Trustee. "
Percentage interests were assigned to many persons, sometimes of interests
in the oil and gas and sometimes of interests in the lease. The total of the
former was 24 plus per cent and of the latter, 42 plus per cent. Oil vras struck
in commercial quantities on July 81, 1931. For interests assigned before production beglln the aggregate consideration was $S,OOO, and for those assigned
later the aggregate consideration w ls $1S,OOO. There were some variations
in the terms of the different assignments of interests.
All were transferable
and some have been transferred.
Herbert R. Macmillan conducted all business
transactions except the actual operations of the well, which were carried on

tion' includes

"

' Treasury Regulations 74 i
~
'AitT. 1312. Aesooiatipn.
Association aud joint-stock companies include associations,
common law trusts, eud organizations by whatever name know» whiib act or do busiupse
iu an organized capacity, whether created under aud pursuant to State laws, agreeuieuis,
de&laratioue of trust, or otherwiee, the net income of which, if any, is distributed
distributable among the shareholdeis on the basis of the capital stock which each hpldeor
or, where there is no capital stock, on the basis of the proportionate share or capital
which each has or has invested in l. he business or prppeity of the organization,
"Aex. 1314. kespciation distinguished from tract. Where trustees merely bold propertv
fpr ihe cpllcciiou of the income uud its distributiou among the beneficiaries of the
(rust,
and are uot engaged either by themselves or in «ouuectiou with the beneficiarie, in the
carrying on of any business, and the beneficiaries have uo control over the trust, although
iheii consent may be required for the filling of a vacancy among the trustees or for a
iuodification of tbe terms of the trust, uo association exists, a»d the trust aod tbe benefiriuriee thereof ivlll be subject to iax as provided bv sections 161—
170
by articles
661-601. If, however, the beneficiaries have positive control over the and
trust, whether

—

—

through the right periodically to elect trustees or otherwise, an association exists within
tbe meaning ofgsection 701. Even iu the absence of any control by the beneficiaries, where
the trustees are not restricted to the mere collectiou of funds u»d their payment to ihp
beneficiaries, but are associated together with similar or greater powers than the dire«lore
in u corporation for the purpose of carrying on some business enterprise, the trust ie au
tissocftitiou ivitbiu the meaning of the A«t.
Treasury Regulations 77 i
«AuT 1314 Qeepoiation distinguished from truet.
Where trustees merely hold property
for the collection of the income aud iie distribution among the b«uefictariee of the trust,
aud are uoi engaged, either by themselves or in connection with the beneficiaries, iu the
cai'ry tug pu Qf Buy busiuees, no asuociatiou exists, aud the trust aud the beneficiaries
therepf will be subject ip tax ap provided by sections 161—170 aud by articles 661,—601.
ii'ustees are uot restricted to «he mere collection of i'unde aud their payment
to tbe beueficiuriee, but have similar or greater powers than the directors in a corporation
fpr the purpose of carrying
" on some business enterprise, the trust is an association within
the meaning of the Act.

"

—

(j
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under his direction by Gordon Macmillan, who exercised his own judgment
almost exclusively, but at times he consulted with his father, Xone of the persons who acquired percentage interests ever participated in any way in the
production operations or in any respect conceruing the lease or tlie operations
of the property. Whenever there were funds available for the purpose, Gordon
Macniillan distributed ihem to the persons interested.
After expenses ot operations were paid and the 12/ per cent to the original lessor, the surplus money
svas distributed to the percentage assignees, according to their interests, the
remaiiider, about 20 per cent, being equally divided between Herbert R. and
Gordon Macmillan.
Xo meeting of the owners of percentage interests has ever
occurred; no officers vvere ever elected; no rules, regulations or by-laws adopted.
There was no written agreement between Herbert R. iiMacmillan and Gordon
Macmillan; neither was there any trust instrument defining the rights and interests of the percentage owners among themselves or in relation to the Macmillans, who acted as managers by common consent. For the fiscal year
ending July 81, 1982, the net income of the venture was 818,044.08; for the fiscal
year ending Julv 81, 1988, the net income was $10,108i72. Fiduciary income
tax returns were filed in the name of Gordon Macmillan, trustee. The Commissioner determined that the petitioner was taxable as an association and
assessed deficiency accordingly.
Upon review by the Board of Tax Appeals,
the Commissioner's action was sustained.
its decision the Board of Tax Appeals cited Morrissey v.
As supporting
Corrurw'ssiorier
(290 U. S., 844); Belyering v. Conilis (290 U. S., 865); Ifelvering
v. Coleman-Gilbert Associates (290 U. S., 809), and Swanson v. Commissioner
(206 U. S., 802). Petitioner points out that in each of those cases a formal
trust agreement was entered into; trustees were appointed to conduct the
business; the duties of the trustees and the rights of the beneficiaries were
also specified; that in the case at bar there was no trust agreement and no
duties were defined for the self-stvled trustee. There was no meeting of the
beneficiaries and no appointments of agents or representatives, the Macmillans
acting by common consent.
While the Board made no specific findings to that elfect, the testimony indicates that it was uot expected that the unit holders ~ould be liable for
obligations incurred other than as covered by the paragraph in the assigned
contract which rea. ds as follows: "The interest hereby assigned shall bear its
proportionate share of the cost of drilling the second well on said premises,
deduction therefor to be made from the proceeds derived from the sale of the
products produced from the first well drilled on said premises, as and when
It might well be said that this was a further resuch cost is incurred.
semblance to a corporation in that there was a purpose to limit thc liabilities

"

of the shareholders.
Tlie fiicts here would indicate that those percentage holders were engaged
in an enterprise for thc transaction of business and that the property was
held and operated as a venture for profit as distinguished from the traditional
tvpe of trust, the only object of which is to hold aud conserve particular property, with incidental powers, and not for the purpose of conducting a business
and sharing its gains. In ))Iorrissey v. Commissioner, supra, the Court stated:
"'Association' implies associates. It implies the entering into a joint enterprise, and, as the applicable regulation imports, an enterprise for the transaction
of business. * * .:. " As the courts have repeatedly pointed out each case
must be determined upon its own facts. As the Morrissey ease, supra, said:
it is impossible in the nature of things to translate the statutory
concept of 'association' into a particularity of detail that would fix the status
~ ~ ~." In this case, s.s in the
of every sort of enterprise
Morrissey ease,
the percentage holders were united for the purpose of carrying on a business
enterprise for their own benefit. Although there was no definite trust agreement or any writing expressing the purposes and limitations of the enterprise, it is apparent that the Macmillans were impliedly given extensive powers
of management and control of the business which was definitely carried on
for profit.
The entity, whatever it may be called, was operating as a continuing business
enterprise and intended to reap a profit from the production and sale of
oil and gas produced by the lessee on premises held under a lease in which
all the percentage shareholders had an interest. This was not any ordinary
trust. The title to the property, as far as the percentage shareholders were
concerned, was in a single person denominated trustee. The respective interests
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of the several percentage ho)ders mere subject to transfer; the management,
so fur as appears, was centerp&l in the 51acmillans, who conducted the busiuess
much after the manner of directors of a corporation.
This is a border line case. The entity here, the Thrash I.ease Trust petitioner,
in its general structure and method of operation, is suihciently analogous to
a corporate organization to justify the action of the Cominissioner in de&er&niniug th&t the iucome of the enterprise should be taxed in the same miinuer as
This holding is in harmonv with the cases from the
that of a corporation.
Siipreme Court above noted and with the previous d&cisions of this coi&rt.
v. Irandergri ft I(cally &t Investment
Co. , 82 F. (2d ), 387;
(Commissioner
i((onrovia Oil Co. v. Commissioner, 83 1&. (2d), 417: Bert v. Reiver(ng, 92 F.
(2d), 491; Ziigalion v. Commissioner, 98 F. (2d), 337.)
Aflirmed.

ARTIUI. E

801—5: Limited partnership

as corporation.

REVENUE ACT OE 1934.

Amendment

of regulations

T. D. 4894, page 79.)

86, articles 801—5 and 801—6.

(See

—

SECTION 1104. EXAMINATION OI BOOKS
AND AVITXESSES.
of'
1939-18-9815
(Section 1104 the Hevenue Act of 1926, as
amended by Section 618 of the I'sevenue
Ct. D. u95
Act of 1998.)

—UNITED STATES CODE —DECISION OP
SUPREAIE COURT.
JIIRIsnIcTION ov CovRT —
CONTEMPT PRocKEDING —
FAILURE To TEsTII'Y
III:FORE Ir
IIEvliivvE AGENT —
( IvIL PROCEEI&ING.
IPEDERAL TAXES

TERNA&.

proceeding for failure to obey a district conrt's
order to tesiify bef&»e an intern&il revenue agent, acting und&r
Title 20. U. S. C., sections 15&14 aud 1523, in conupction with the tax
li ibility of aiiother is a civil proceeding, and the ircuit court of
appeals was not in error iu dismissing petitioner's:&ppeal
from
the judgment of tlie lower court, since he had riot complied with
the statutory requirements goveruiug civil appeals.
A couieinpt

&

SVPYEME CovRT oF THE UNITEn

Tgili(am AlcCrone, petitioner,

STATES.

v. United States of Amer(ca.

[59 S. Ct. , 685&. )
On writ

of certiorari to the United States Circuit Court of Appeals for the Ninth Circuit.

[April 17, 1939.]
OPINION.

Nr. Justice

P&LACIC delivered
the opinion of the Court.
The conri of appeals disuiissed the petitio»er's ai&pe&il from a jud~ent of
cont&'inpi for failu« to obey a district court's order to t&stifv i&efi&re uii »i& mal
r&. venue
official. ' This dismissal was proper if the contempt proceeding was
civil and uot crimin:il. A noii&e of appeal was fl)ed and a bill of exceptions
si nod, 1)ut petition& r's appeal was not. as appeals froi» ivil jud "ments were
required to bp, applied for or allowed by the trial judge or a judge of the
court of appeals. '
&

&100 Eed. (2d), 322.
23 U. S. C., section 230; Alaska Packers Assoc(at(o» v. Piusbar&& (301 U. S.,

s

174).

()
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The facts disclose:
On April 21, 1038, an internal revenue agent, acting under 20 U. S. C. , section 1514 (copied in the margin), ' served petitioner with summons to appear
before him and testify in connection with the tsx liability of another. Petitioner responded to the summons, but declined to give any statement or information as to the matter under inquiry.
Thereupon, both the agent and the
assistant United States attorney for the district appeared before the district
court, and the agent filed an affidavit of facts and prayed that petitioner be
ordered to submit to such questions "as may be propounded to him
that are material and pertinent to the subject matter" of the investigation.
After hearing, in which petitioner appeared, the district court ordered him to
appear before the agent and testify upon "all matters and facts within
[his] knowledge and concerning the subject matter of the inquiry and investig(ttion, s * *." Petitioner did so appear but again declined to answer the
agent's questions.
After a second hearing by the district court, petitioner was
found in contempt for failure to obey the court's previous order to testify
before the agent and was ordered "held in s * * jail s * ": until
[he] purges himself of s s * contempt by obeying the order" to testify.
Petitioner insists that no civil action was involved here and that proceedings
to which the United States and its agents are parties can not be civil. ' However, Article III, section 2, of the Constitution, expressly contemplates the
United States as a party to civil proceedings by extending the jurisdiction
of the Federal judiciary "to Controversies to which the United States shall
be a Party. " An action by the Interstate Commerce Commission to compel a
witness to testify is "a direct civil proceeding, expressly authorized by an
Act of Congress, in the name of the Commission, and under the direction of
"'
* rethe Attorney General of the United States, against the witness
So here, the mere presence of the United States
fusing to testify, * s s.
as a party, acting through its agents, does not impress upon the controversy
the elements of a criminal proceeding. ' In accordance with its constitutional
authority to do so, Congress has expressly authorized such a proceeding by an
agent of the United States in the Federal courts "to compel * s * attendance, testimony, or production of books, papers, or other data. " (26 U. S. C.,
section 1523.)'
While particular acts do not always read''ly lend themselves to classification
as civil or criminal contempts, a contempt is considered civil when the punishment is wholly remedial, serves only the purposes of the complainant, and is
not intended as a deterrent to offenses against the public. ' Here, the summons
served on petitioner required only that he testify in a tax inquiry properly conducted by an agent of the Bureau of Internal Revenue. And the agent's petition
to the district
court, to which we may look in determining the nature of the
proceeding, ' invoked judicial assistance solely iu obtaining petitioner's testimony.
Authority of the court was sought to buttress the procedure for collection of
taxes and not in "vindication of the public justice, " as in criminal cases.

"'

"'

s" The Commissioner, for the purpose of ascertaining the correctness of any return or
for the purpose of making a return where none has been made, is authorized,
any
officer or emplovee of the Bureau of Internal Revenue, including the field service, bydesignated by him for that purpose, to examine any books, papers, records, or memoranda
bearing upon the matters required to be included in the return, and may require the
attendance of the person rendering the return or of any officer or employee of such person, or the attendance of any other person having knowledge in the pretnises, and may
take his testimony with reference to the matter required by law to be included in such
return, with power to administer oaths to such person or persons. "
'Petitioner relies on Federal Trade Commission v. k. tticLean d Son (94 Fed. (2d),
802, 804). There the Court of Appeals for the Seventh Circuit said, "we became convinced that the [Federal Trade) Commission, a'n agency of the Government, representing no private interest of its own, but acting solely in the public interest, had no such
standing as a private party that it could utilize procedure [civil contempt) intended to
safeguard the rights and interests of private parties. " Because of the conliict on this
point in the judgment below, we granted certiorari.
U. S.,
)
'Interstate Commerce Commission v, Brimson (154( V. S., 447,
470),
s Cf. Helvering
v. tttttchell (303 U. S., 391, 402 [Ct. D. 1320, C. B. 1938—
317)).
'Ct Brotonson v. United States (32 P~d. (2dl, 844. 848, 849 [Ct, D. 64, 1,
1
C, B. VIII —
192 (1929))); United States v. First Itat. Bank (295 Fed. , 142, affirmed 267
V. S,, 57(]
[T.' D. 3546, C. B. III—1, 422 (1924) ]).
Gompcrs v. Bucks Store d Range Co. (221 V S. 418, 441); Foa v. Cavital Co. (299
U. S, , 105); Latnb v. Cramer (285 U. S., 217, 220, 221); Oriel v. Re@sell (278 U. S. 358,
363; Ea parte Grossman (267 U. S., 87, 111); Union Tool Co. v. Wilson (250 ]I. S.,
107); In rc ttierchants' Stock Co. , petitioner (223 U. S., 639); trotter of Cttristensen Engineering Co. (194 U. S., 458); Besserte v. W. B. Conkep Co. (204 V. S., 324).
s Cf. Lamb v. Cramer, supra, 220; Gompers v. Bucks Stove cE Range Co.
, supra, 448.
rs Cf. Foa v. Capital Co. supra, 108.
,

—

—.
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The judgment of contempt was civil, and appeal from it was governed by
the statutory rules of civil appeals.
There remains the suggestion that the appeal in question can be considered
a civil appeal properly taken under rule 78 of the new Federal Rules of Civil
Procedure which became effective September 16, 1988. However, pi titioncr's
notice of appeal was filed May 2, 1988. The controlling statute required apiilication for allowance of a civil appeal within three inonihs after j»iignieiit fr»in
which appeal was sought. The three months expired July 28, 1988, and the
contempt judgment had become unappealable well before the effective diite of
the new rules. Therefore, petitioner is uot aided by the provision of rule bG
that the new rules shall "govern all e * * actions then pending [September 16, 1988], e s *. This action from which there was then no right of
appeal was not pending within the meaning of the rule.
The court of appeals was not in error in dismissing petitioner's appeal for
failure to comply with the statutory requirements governing civil appeals. Iis
jud ment is affirmed.

"

—

"

—

u Rule 7S. Appeal to a Circuit Court of Appeals.

Bow talion, %hen an appeal is permitted by law from a district court to a circuit court
anil within the time prescribed a party may appeal from a judgment by fiiing
the &listrict court a notice of appeal.
Failure of the appellant to islie any of the
further steps to secure' the review of the judgment appealed froin does not alrect the
valiil:tv of the a»peal. bui i- around only for . ucb rerretiie ae aie siiecified in tiiie i»ie
or, when no remedy is spectfied for such action as the appellate court deems appropriate,
which may tnclude dismissal oi the appeal.

oi' appeals

with

$

903, Regs. 96, Art. 201.]

980

—

TITLE VII. REFUNDS OF AMOUNTS COLLECTED UNDER
THE AGRICULTURAL ADJUSTMENT ACT.

—

SECTION 908. FILING OF CLAIMS.

—

96, ARTIcLE 201: Claims Form and
where to file.
(Also Section 822, Regulations 94, Article 822-1.)

REGULATIONS

1989—15—9788

G. C. M. 21058

REVE;%LE ACT OF 1936.

Section 8477 of the Revised Statutes, prescribing certain requirements with respect to assignment of claims against the United
States, applies onlv to voluntary assignments and not to assignments
Claim for
by operation of law such as by decree in bankruptcy.
refund in the instant case was properly filed.

An opinion is requested whether the claim for refund of processing
taxes paid by the M Company, filed under the circumstances herein
set forth, has been properly filed, and whether such claim is governed
by section 8477 of' the Revised Statutes prescribing certain requirements with respect to assignment of claims against the United States.
Processing taxes in the amount of 11m d~ollars were paid by the
M Company under the provisions of the A.gricultural Adjustment
Act. In January, 1986, trustees were appointed by a district court,
in pursuance of a petition filed under section 77B of the Bankruptcy
Act, to take over and operate the business of the M Company. A
plan of reorganization v-as approved by the court in November, 1986.
The plan provided for the organization of a new-corporation to ~which
all the assets of tlie M Company were to be transferred.
In consideration of such transfer, the new corporation was to pay all valid indebtedness existing against. the M Company, including all claims that
might have priority by virtue of law at the date of the institution of
The N Company was thereupon inthe bankruptcy proceedings.
corporated. In January, 1987, the trustees of the M Company, under
the authority and direction of the court, deeded to the N Company
the real estate, machinery, Gxtures, stock in process, choses in action,
and all personal property of every description belonging to the M
The trustees were discliarged by the court in January,
Company.
1987.
In June, 1987, a claim for refund was filed on Form P. T. 79 for
the refund of 11m dollars of processing taxes paid by the M Company.
This form was signed "M Company, by A, Secretary and Treasurer.
The refund form was transmitted with a letter dated June
1987,
signed by A. as secretary and treasurer of the N Company, with a
note to the e8ect that the claim was signed by the M Company but
that the N Company had purchased all the properties of the M Company and that the refund would go to the N Company.
As above noted, all property of the M Company has been assigned
and transferred to the N Company by order of the United States
district court. The question arises whether the rights of the M
Company, if any, for refund of processing taxes were successfully
transferred by this court order.

—,

"
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Section 8477 of the United States Revised Statutes (U. S. C. Ao
Title 81, section 208) provides that all transfers and assignments
ma&le of any claim upon the United States shall be null and void,
unless they are freely made and executed. in the presence of at least
two attesting witnesses, after the allowance of such a claim, the
ascertainment of the amounts due, and the issuing of a ~arrant for
the payment thereof. The claim here in question has not been
allowed.

Section 8477 of the Revised Statutes has been considered by the
courts and it has been held that the statute applies only to cases
of voluntary assignment and not to instances where title is transferred by operation of law. I» L&'rtoin v. United States (97 U. S.,
892), the foIlowing statement was made with respect to section 8477:

It does not embrace cases where there has been a transfer of title hy operation of law. The passing of claims to heirs, devisces, or assignees in bankruptcy
are not within the evil at which the statute is aimed
The provisions of section 8477 of the Revised Statutes were considered in Western Pooipo Eo~7road Co. v. United 8totes (268 U. S.,
271). The petition in that case covered claims for transportation
services furnished the United States between September 24, 1914, and
June 18, 1916, (1) by the Western Pacific Railway, a predecessor in
title of the claimant, (2) by the receivers of the property of the
Western Pacific Rail~way appointed in a Federal district court in
California, and (3) by the claimant, the Western Pacific Railroad
Co. , which purchased the property of the railroad under a sale made
by the receiver. By the sale ma'de under decree in the Federal District Court of California, the claimant, the Western Pacific Railroad
Co. , acquired by a special master's deed all the property, assets, and
choses in action belonging to the Western Pacific Raihvay or to its
receivers. The Gover~nment in this case contended that as to the
claims for transportation furnished by the Western Pacific Railway
and its receivers, which were acquired by claimant under the special
master's deed, a recovery was precluded by section 8477 of the Revised Statutes.
Tlie court stated that the object of that section was
to protect the Government and to prevent, frauds upon the Treasury.
It was held that such section applied only to cases of voluntary assi~ment of demands against the Government and not to cases involving
a transfer of title by operation of law. The court, stated that "the
sale to the claimant of so much of the claims as had accrued to the
receivers for transportation furnished by thein, was clearly a transfer
by operation of law and did not come within the proliibition of the
statute.
The court held with respect to the claims for transportation furnished by the Western Pacific Railway that such claiiiis were
transferred by operation of law.
It is held, therefore, that title to the claim in the present case was
obtained by the N Company by operation of law and that the provisions of section 3477 did not preclude its transfer.
The question remains as to whether a proper claim for refund has
been filed in this case.
Section 908 of the Revenue Act of 1986 provides that "No refund
shall be made or allowed of any amount paid by or collected from
any person as tax under the Agricultural Adjustment Act unless,

"

——

172176' 39 pt. 1

10

$
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after the enactment of this Act, and prior to July 1, 1987, a c]aim for
refund has been filed by such person s ~ ~.
The person who
paid the tax in this case was the M Company. However, that company,
if still in existence, has neither interest nor title to the claim for refund. The N Company "stands in the shoes" of the M Company,
having acquired all right, title, and interest in the claim against the
Government.
In E'ational Food~, Inc. , v. united States (82 Ct. Cl.,
627, 18 Fed. Supp. , 864, certiorari denied October 12, 1986) it was
helcl that the assigTior of a claim against the Government
(which
claim had been transferred by operation of law) was not the proper
party to maintain a suit to recover on the claim. It is held in the
present case that the N Company is tlie proper party to file the refund

"

Cl al 1Yl.

Tlie claim was sigiied by the M Company but the letter of transmittal reveals that it v. as filed by the assignee. The facts relating
It is held
to the transfer were mentioned in the letter of transmittal.
that this claim should be considered as properly filed upon behalf of
the N Company, the successor in interest.

J. P. 3Vz~czzzL,

Chief Counsel, Bureau of Internal Revenue.

EMPLOYMENT TAXES.
SOCIAL SECURITY ACT.

—

TITLE VIII. TAXES WITH RESPECT TO EMPLOYMENT.
SEUTION 804: Excise ta, x on employers.
REGULATIoNS 91, ARTIOLE 804: Liability

employers' tax.
(Also Section 901; Regulations

for

9745
1939—10—
Mim. 4882

90, Article 200. )

oi social security taxes from certain insolvent
Collectibility
banks and trust companies.
Provisior&s of section 22 of the Act of March 1, 1870 (20 Stat. ,
351; 12 U. S. C., 570), as amendecl by section 818 oi' the Revenue
Act of 1038, not applicable with respect to employers' excise taxes
imposed under Titles VIII and IX of the Social Security Act.
(S. S. T. 37 (C. B. XV—2, 380 (1038) ) modified. )
Tr&ASURY DEPARTMENT&

Ol"Flcz oF CoM1UIssloNER oF INTEliNXL REVENUE&
1Vashington& D. C., Eel&rior@ Zlj. 18o0.
Collectors of Interna/ Eevenue anil Others Concerned:
1. Section 818 of the Revenue Act of 19oo8, enacted May 28. 1988
(Public, into. 554, Seventy-fifth Co»g&iess) provides:
&

&

Si:c. 818. TAxss oF I

isoLVEN'r RANRs.

Section 22 of the Act of March 1, 1870 (20 Stat. 351; 12 U. S. C. 570), is
to re;id as follows:
"Sac. 2'. (;&) Whenever and after any bank or trust company, a substantial
portion of the business of which consists of receiving deposits aud making loans
and discounts, has ceased to do business by reason of insolvency or bankruptcy,
no tax shall be assessed or collected, or paid into the Treasury of the United
States on account of such bank, or trust company, which shall diminish the
assets thereof necessary for the full pavment of all its depositors; and such
tax shall be abated from such national banks as are found by the Comptroller
of the Currency to be insolvent; and the Commissioner of Internal Revenue,
wheu the facts shall appear to him, is authorized to remit so much of the said
tax against any such insolvent banks and trust companies organized uuder
State law as shall be found to affect the claims of their depositors.
"(b) Whenever any bank or trust company, a substantial portion of the business of which consists of receiving deposits aud making loans and discounts,
has been released or discharged from its liability to its depositors for any part
of their claims against it, and such depositors have accepted, in lieu thereof,
a lien upon subsequent earnings of such baulr or trust company, or claims
against assets segregated by such bank or trust company or against assets
transferred from it to au individual or corporate trustee or agent, no tax shall
be assessed or collected, or paid into the Treasury of the United States on
account of such bank, or trust company, such individual or corporate trustee
or such agent, which shall diminish the assets thereof which are availablc
for the payment of such depositor claims and which are necessary for the full
payment thereof
"(c) Any such tax so collected shall be deemed to be erroneously collected,
and shall be refuuded subject to all provisions and limitatious of la&v, so far as
283
amended
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applicable, relating to the refunding of taxes, but tax so abated or refunded
after the date of the enactment of the Revenue Act of 1938 shul) be reassess'
whenever it shall appear that payment of the tax will not diminish the assets
as aforesaid. The running of the statute of limitations on the making of assessment and collection shall be suspended during, and for 90 davs beyond, the
period for which, pursuant to this section, assessment or collection may not
be made, and a tax which has been abated unsay be reassessed and collected
during the time within which, had there been no abatement, collection might
have been made.
"(d) This section shall not apply to any tax imposed by the Social Security

Act. "

2. Attention is invited to paragraph (d) of the foregoing provisions of law, to the efFect that section 22 of the Act of March 1, 1879
(20 Stat. , 351; 12 U. S. C., 570)& as amended by section 818 of the
Revenue Act of 1938, is not applicable with respect to the employers'
excise taxes imposed by section 804 and section 901 of the Social
Security Act. Accordingly, banks or trust companies, a substantial
portion of the business of which consists of receiving deposits and
making loans and discounts, which have ceased to do business by
reason of insolvency or bankruptcy and whose assets are insufficient
to pay their depositors in full, if not otherwise exempt from social
security taxes, mav not be relieved from payment of. such taxes by
virtue of the provisions of section 22 of the Act of March 1, 1879,
as amended.
3. Payment of the employers' excise taxes for which such banks
and trust, companies are liable under Titles VIII and IX of the
Social Security Act, and which are required to be reported on any
return due under those titles on a date subsequent to May 27, 1938
should be made to collectors' offices without regard to affidavits o)
insolvency which may have been filed, .or which may be filed, by such
banks and trust companies for the purpose of securing relief from
such payment.
4. Attention is invited to the fact that the provisions of section 22
of thd Act of. March 1, 1879. both prior and subsequent to amendment, are inapplicable with respect to the tax on employees imposed
by section 801 of the Social Security Act.
5. The ruling published as S. S. T. 37 (C. H. XV—2, 380 (1936) )
and all subsequent published rulings in which reference is made
thereto are modified accordingly.
(See S. S. T. 135, C. B. 1!)37-1,

365; S. S. T. 164, C. B. 1937-1, 432; S. S. T. 186, C. B. 1937-2, 371.)
6. Any correspondence relating to the contents of this mimeograph
should ref'er to the number thereof and to the symbols AkC.
GVY

T. HKLVERINO,
C orrwnw8N

O'JK'P.

SFcTTON 807: Collection and payment of taxes.
1939—6—9705
RzcuzaTioNs 91. ART!cd 402: Returns for periods
S. S. T. 352
within the calendar year 1938 and subsequent years.
(Also Article 410. )
The separation date to be shown on an employer's tax return,
Form SS—la, under Title V!II of the Social Security Act in the

case of a released employee who continues to receive dismissal
pay for . a certain period after his release is the date on which
the employee was actually released from active service. S. S. T.
800 (C. B. 1938—1, 387) amplified.
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Advice Is requested relative to the separation date to be shown on
an employer's tax return, Form SS—
la, under Title VIII of the
Social Security Act in the case of a released employee who continues
to receive monthly payments of dismissal pay for a certain period
after his release.
It is stated that many employers when they release an employee
continue to make payments to him as dismissal pay for several months
after his release. The question arises as to the date to be entered in
item 20 of Schedule A, Form SS—la, as the separation date. The instructions on the reverse side of Form SS—la provide in part as
f ollows:

—

It& m 20. Separation
date. Enter in this column for each employee who received taxable wages during the quarter, but who was not in your employ at
the end of the quarter, the month and day upon which such employee left
vour service,

For the purpose of this item, the date on which the employee was
aci, ually released from active service should be entered in item 20 of

Form SS—la as the "separation date. " For example, where an employee was released by his employer on September 15, 1988, but will
receive monthly payments of dismissal pay through March 15, 1989,
the month and day, " 9—15," should be entered in item 20 of the return
for the period ended September, '30, 1988, as the date the employee left
the employer's service. That date (" 9—15 ") should also be entered
in item 20 of each subsequent return on whicli dismissal payments
to the individual are reported.
SEOTioN 807:
REGULATIQNs

Collection and payment of taxes.
91, ARTIcLE 410: Payment. of tax.
Separation date to be shown on return, Form

SEOTIoN 811: Definitions.
REGUL. ITICNS 91, ARTIGLE

SS—la, in the case

8: Who

are employees.
(Also Section 907; Regulations 90, Article 205. )
of a released employee. (See S. S. T, 852, page 284. )

1989~9687
S. S. T. 850

Individuals engaged by the M Theater Association to perform
services for the 0 Theater are employees of that theater for the
purpose of Titles VIII and IX of the Social Security Act.

Advice is requested whether individuals engaged by the M Theater
Association to perform services for the
Theater are employees of
that theater for the purpose of Titles VIII and IX of the Social
Security Act.
It is stated that the Theater is one of a group of theaters which
are members of the M Theater Association. The
Theater (herein. after called the owner) in joining the circuit entered into an agreement appointing the M Theater Association as its agent. Under such
agreement, the M Theater Association (hereina, fter called the agent)
is authorized to engage and fix the compensation of the members of
Theater. The memthe cast of each production appearing at the
bers of the chorus are engaged for the duration of the show at a fixed
salary. The agent receives from the owner a list of i~ames of the indi-

0

0

0

0

Regs. 91, Art. 3.l
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viduals who are to be engaged by him on behalf of the o~ner. All of
those whose names are submitted are hired by the agent. Each of the
completed choruses has 14 members. A member of the chorus may be
discharged by either the agent or the o~ner for cause. This is equally
true with respect to other stage performers. During their stay at the
Theater, the members of the cast are subject to the rules and regulations established by such theater. Immediately following the final
performance, the performers are paid by the owner of the theater.
Under Titles VIII and IX of the Social Security A.ct, the employeremployee relationship exists when the person for whom services are
performed has the right to direct and control the individual who
performs the services, not only as to the result, to be accomplished by
the work but also as to tile details and means by which that result is
That is, an employee is subject to the will and control
accomplished.
of the employer not only as to iohat shall be done but hoto it shall be
done. In this connection, it is not necessary that the employer actuajly
direct or control the manner in which the services are performed; it is
sufficient if he has tbe right to do so. (Article 8, Regulations 91; article 205, Regulations 90.)
Under the facts presented in this case, it is held that the
Theater
exercises, or has the right to exercise, over the members of the cast
the degree of direction and control contemplated by the regulations as
necessary to establish the legal relationship of employer and employee.
According) y, such individuals, with respect to the services they perform
at the
Theater, are its employees for the purpose of Titles VIII and
IX of the Social Security A. ct.

0

0

0

SEcTIoN

811:Definitions.

91, ARTICLE 8: W11o are employees.
(Also Regulations 91, Article 6; Section 907;
Regulations 90, Articles 205 and 206(1).)

RFGIILATIONS

1989-5-9695

S. S. T. 851

Truckers and individuals engaged by them to harvest vegetables
for the M Company are employees of that company for the purpose
of Titles VIII and IX of the Social Security Act, and their services
do not constitute "agricultural labor" within the meaning of those
titles.
Advice is requested whether truckers and individuals engaged by
them to harvest vegetables for the M Company are employees of that
company for the purpose of Titles VIII and IX of the Social Security Act; and whether the services of the truckers and the other individuals in question constitute "agricultural labor" within the meaning of the above-mentioned titles.
The M Company, a shipper of vegetables, furiiishes various farmers
with seeds, for which it receives in return shares in the crops raised.
The company subsequently purchases the farmers' shares of the crops.
The company then enters into written contracts with individuals
known as truckers, who in turn enga&~e others to harvest the entire
crop of vegetables. The M Company is neither the owner nor tenant
of the farms on which the crops are produced. The agreement between the trucker and the company provides in part as follows:
Trucker agrees to harvest vegetables for shipper at such time and place and
at such price as shall be verbally agreed upon daily by both parties before
trucker leaves for fields; to deliver such vegetables to loading platform as
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shall be also verbally agreed upon daily and return all unused containers to
shipper's warehouse daily; to deliver such vegetables according to specifications
agreed upon and set out herein; and to accept the pa«k-out count of shipper
at loading platform as basis for settlement. Such settlement shall be made
weekly.
Trucker agrees to provide, transport, and pay his own labor snd pay all his
of vegetables and
own expenses incident to such harvesting aud transporting
employees of trucker and to perform the work according to the plans and
specifications set out in this contract.
Shipper agrees to notify trucker when he wants him to harvest vegetables and
at what price, show trucker where to harvest, specifications for pack, etc. , and
to pay trucker weekly for total accepted pack-out count at prices agreed upon.
Shipper agrees to furnish containers to trucker at his warehouse for such
vegetables as require containers for harvesting and transporting.
It is mutually understood and agreed that shipper may have a field inspector
advise with trucker at any time regarding quality, specifications, and when
to stop harvesting.
It is also mutually understood and agreed that if shipper's daily harvesting
price is not satisfactory to trucker that he is not bound to go to the field and
harvest that day but if be does harvest he must accept the daily price agreed
upon.
Ii, is also mutually understood and agreed that shipper is not bound to provide any harvesting for trucker and that this contract is in force only in so far
as daily agreed on between truclrer and shipper.

The company's field supervisor oives detailed instructions to the
trucker as to the size, quality, an0 quantity of vegetables to pick
and prescribes the method and manner in which the vegetables are
to be tied and packed in the crates. The trucker obtains a harvesting
ci'ew and the supervisor leads or directs the trucker to the particular
field to be harvesterl.
The company's field supervisor has the right
to &~o into the fiielcls at any time to advise the trucker as to the quality
an2 other specifications of vegetables to pick. He may direct the
trucker at any hour during the day to stop worl- without regard
to whether the assigned fiields have been completely harvested.
The
field supervisor inspects the field after the vegetables have been
harvested, and, if the trucker and crew did not harvest the crops
satisfactorily, they are required to return and complete the work.
The trucker owns the trucks with which he transports the harvestinp
clew to and from the field and the harvested crops to the company s
packing shed. Hc pays the expense of operating thc trucks, makes
agreements with the laborers as to what remuneration
they shall
re~ceive, and pays them for their services.
It is customary for the
compaiiy to make advances for expenses to truckers with whom it has
contracts and who are in good standing.
Containers for the vegetables are supplied by the company and picked up by the trucker
at the company's packing shed, and the company requires the trucker
to return the containers to the sheds. The company pays the trucker
on a "pack-out" basis, i. eu a flat, rate for each container of vegetables delivered to the packing shed and found to be acceptable by
the company as meeting the specifications previously given the
trucker. If certain vegetables are found to be unsatisfactory, as, for
instance, not properly tied or not of the prescribed size, the company may refuse to accept them and is not required to pay the
trucker for gathering them. Although the M Company pays the
farmers for the vegetables also on the "pack-out" basis, it is understood that tlie conipany will have complete control of harvesting
the crops.

Regs. 91, Art. 3.l

Article 3 of Regulations 91, applicable to Title
Security Act, reads in part as follows:

VIII of

the Social

Every individual is an employee within the meaning of Title VIII
of the Act if he performs services in an employment as define in section 811(b)
(see article 2).
However, the relationship between the person for whom such services are
performed and the individual who performs such services must as to those
Generally such
services be the legal relationship of employer and employee.
relationship exists when the person for whom servic'es are performed has the
right to control and direct the individual who performs the services, not only
as to tbe result to be accomplished by tbe work but also as to the details and
means by which that result is accomplished.
That is, an employee is subject
to the will and cocrtrol of the employer not only as to what shall be done bnt
Icow it shall be done. In this connection, it is not necessary that the employer
actually direct or control the manner in which the services are performed; it
is sufficient if he has the right to do so.

In the present case, the M Company fixes the time for harvesting
the ve«etables, designates the fields from which they are to be gathered, prescribes the size, quality, etc. , of the vegetables to be harvested,
directs the trucker at any time to stop worl, and in general retains
the right to control the trucker and the harvesting crew with respect
to the maimer in ivhich the work shall be done. The services performed do not require a high degree of skill and the c»mulative effect
of the facts presented is that the control of the shipper is actual and
complete from the standpoint of practical management.
Under the facts presented, it is held that the M Company retains
the right of direction and control over the truckers to an extent
sujficient to establish the legal relationship of employer ancl emplovee.
Accordingly, such individuals are, for the purpose of Titles VIII
and IX of the Social Security Act, employees of that company. Since
the harvesting crew members, who assist the truckers in harvesting
the crops& are engaged with the express consent of the M Company
and are, in effect, subject to control by that company, they are also
its employees witlun the meaning of the taxing provisions of the
Act. (See generally S. S. T. 336, C. B. 1938—2, 295. )
In view of the fact that the M Company is neither owner nor
tenant of the farms on which the vegetables are prod»cedl it follows
that the services performed by the truckers and the other inclivid»als
in q»estion do not constit»te "agricultural labor" within the meaning of Titles VIII and IX of tlie Social Security Act. (See article
206(1), Re«ulations 90; article 6, Regulations 91; S. S. T. 125, C. B.
1937-1, 397~)

SFcYiov 811: Defiinitions.
REovLArioNs 91, ARiicLE

Status of ritualistic
Mim. 4880, page 312.)

3: Who

are employees.

oKcers of fraternal

SEcI ION 811: Definitions.
91, ARTIcLE 3: Who are employees.
(Also S ction 907; Regulations 90, Article 205. )

REGIILATIONS

organizations.

(See

1939—12-9762
S. S. T, 356

Students of the N High School who are placed in vocational training pursuant to the North Caro»ua State plan for vocational edncation are employees of the agencies training chem. Acnocmts paid to
the stndents by such agencies constituce taxable "wages" under
Titles VIII and IK of the Social Security Act.

[Regs. 91, Art. 3.
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Advice is requested whether the students of the N High School who
are placed in vocational training pursuant to the North Carolina State
plan for vocational education are employees of the agencies training
them, and, if so, whether amounts paid to them by such agencies constitute taxable "wages" under Titles VIII and IX of the Social
Security Act.
It is stated that the N High School has formulated a diversified
occupational program under which certain of its students are placed
in the occiipation or industry of their choice for training. This procedure is in accordance with the North Carolina State plan approved
by the Federal Board for Vocational Education, pursuant to the provisions of the Smith-Hughes Act of February 23, 1917 (89 Stat. , 929),
and the Act of tune 8, 1936 (49 Stat. , 1488). T1he types of training
meoSce practice, printing, photogrraphy,
inclucle salesmanship,
chanics, etc.
The agreement form used by the N High School in placing students
with agencies for vocational training provides as follows:
will permit

1. The

(Student. )
to enter their establishmeut ior the purpose of gaining practical knowledge and
expei. 'iellce a. s (a) (an)
semesters in prac2. The course of training is designed to run for
tical work. The training will be in accordance with the general outline arranged

for

(Training agency. )

(Occupation. )

* a a High School will make provision for the student to receive
information and technical instruction related to the occupation.
4. Thc status of the student, while in training, shall be that of an apprentice.
5. The student, while in training, shall progress from job to job in order to
gain experience in all phases of operations aud duties and shall be kept on one
operation only long enough to become proficient.
0. The schedule of compensation shall be fixed by the training agency, the
studeut, and the coordinator of the high school in accord;ince with existing labor
of the local advisory committee.
laws and recommendations
7. The student agrees to observe the rules and regulations of the training
in this
agency and to abide by all implied and stated terms included

3. The

memorandum.

8. The studeut agrees further to make every effort to attend regularly and to
notify (his) (her) employer, and the coordinator, of any unavoidable absence
from employiuent training.

The agreement form is signed by the coordinator of the high school,
employer, parent or guardian, and student, and is dated as of the

be«innin«of training.
The coordinator of the high school states that the training agency
is a corporation, partnership, or individual engaged in the line of
business vvith which the student desires to become familiar; that the
students are considered as employees by the training agencies; that
tliey must be compensated by the agency which trains them and that
they are paid directly by such agency; that their compensa(, ion does
not equal the regtilar rates received by those pernaanently employed in
the same indust~ries or trades; that there is no fixed basis for determining the compensation; that the students must devote certain hours to
the work and are coilstantly under the supervision of the a, gencies
training them and the school coordinator; that the agencies make reports to the coordinator at the time of the latter's re«i~far visits to the
places where the students are. engaged as to their work, attitude, anti
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regularity of attendance; and that the high school may allow credit
toward graduation from the hours spent by the students in such work.
Under Titles VIII and IX of the Social Security Act, the relationship of employer and employee exists when the person for whom services are performed has the right to direct and. control the person who
performs the services not only as to tbe result to be accomplished by
the work but also as to the details and means by which that result is
accomplished.
(Article 8, Regulations 91; article 205, Regulations
90. ) The term "wages" is defined under Titles VIII and IX of the
Social Security Act as "all remuneration for employment. " subject
to a limitation under Title VIII not here material.
Based on the facts presented& it is apparent that the students of the
N High School participating m the cooperative vocational training
plan in question perform services for the agencies training them, which
services are subject to the supervision and control of the training
The fact that such students are also
agencies for which performed.
subject to some extent to the supervision of the school coordinator
does not all'ect the training agencies' right to control the services performed for such agencies by the students in their status as apprentices.
Although the students may perform such services for the purpose of
gaining practical knowledge and experience, it is clear that the training plan requires that the work be done under regular emp]oyment
conditions and that the students be comnensated therefor. Accordingly, it is held, for purposes of Titles VIII and IX of the Social Security Act, that the students of the N High School placed in vocational
tra, ining under the plan herein outlined are employees of the trainino'
agencies with respect to the services performed for the agencies, an3
that the amounts paid to such students by the agencies constitute
ta. xable " wages. "
SEcTloN

811: Definitions.

91. ARTIcLE 8: Wllo are enlplovees.
(A.iso Section 907; Regulations 90, Article 205. )
Individuals comprising "shearing crews" engaged by B, a sheep

RERIILATIONS

shearing contractor, to perform services in connection with ihe
shearing of sheep for wool growers are employees of B i' or the
purpose of Titles VIII and IX of the Social Security Act.

Advice is requested whether individuals comprising "shearing
crews engaged by B, a sheep shearing contractor, to perform services
in connection with the shearing of sheep for wool growers are employees of B or of the wool growers for the purpose of Titles VIII and IX
of the Social Security Act.
It is stated that B is engaged in the shearing of sheep on a contract
basis. Oral contracts are entered into with wool growers and either
provide that (1) for a stipulated rate per head, B will furnish the
individuals and machinery for the shearing and the grower will furnish the labor necessary for the handling of the wool; or (2) for a
stipulated rate per head, B will furnish all the machinery and labor
necessary for the shearing and handling of the wool. B maintains a
somewhat permanent shearing crew which accompanies him *om
ranch to ranch. He has complete supervision over the members of
his crew and is responsible for their work. The shearers are paid by
him for their services at a specific rate per head.

"
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Article 3 of Regulations 91, applicable to Title
Security Act, reads in part as follows:
the
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VIII of

3.

the Social

Every individual is an employee within the meaning of Title VIII of
as defined in section
Act if he performs services in an emplovment

811(b)

However, the relationship between the person for whom such services are
performed and the individual who performs such services must as to those
Ge»erally such
services be the legal relationship of employer and employee.
relationship exists when the person for whom services are performed has the
right to control and direct the individual who performs the services, not only
as to the result to be accomplished by the work but also as to the details and
That is, an employee is subject to
means by which that result is accomplished.
the will and control of the employer not only as to what shall be done but hollo
it shall be done. In this connection, it is not necessary that the employer actually
direct or control the manner in which the services are performed; it is sutiicient
if he has the right to do so.

Article 205 of Regulations 90, applicable to the tax imposed under
Title IX, contains substantially the same provisions.
Under the facts presented, it is held that 8 exercises over the individuals comprising the "shearing crews" the degree of direction and
control contemplated by the regulations as necessary to establish the
legal relationship of employer and employee. Accordingly, such individuals are employees of P for the purpose of Titles VIII and IX
of the Social Security Act.
SFGTIQN 811: Definitions.
Rzovt, ArloNs 91, Arnzcl. z 8: AVho are employees.
(Also Section 907; Regulations 90, Article 205. )

1989--19—9825
S. S. T. 863

Associate physicians engaged by the 0 Clinic, who are required
to devote their full time to the practice of medicine at the clinic a»d
to proinote the interests of the clinic in preference to the private
interests of. each izulividual, are employees of that cliuic for the
purpose of Tu les VIII and IX ot the Social Security Act.

Advice is requested ivhetlier associate physicians rendeiing services to the
Clinic under conditions hereinafter set forth are employees of the clinic for the purpose of Titles VIII and IX of the

0

Social Security Act.
The 0 Clinic is a partnership operated by three physicians.
Five
associate physicians are eiigaged to perform services iii the clinic.
Under the terms of the agieeinents between the clinic and the associate physicians, the clinic agrees to pla. ce them on its sta6', to furnish
private quarters in the clinic once building, to place their names on
the oitice register and on all stationery, and to furnish such instruments, medicines, and supplies, as may be necessary in the practice of
their specialties, ~which equipment, and supplies are to be the property
of the clinic. The associate physicians agree to devote their full time
to the clinic, to observe certain office hours, not, to carry on any outside
business for gain, to endeavor diligently to build up a practice for the
clinic in their specialties, to take c;tre of such general work as other
members of the clinic may call upon them to handle, i. e.. general surgical ivork, anesthetics, etc. , and to cooperate with tlie other physicians
in every ~ ay for the «eneral benefit of the clinic. The e;irni»gs of the
three partners are pooled and divided according to an agreed i",itio.
Ten per cent, of the income of the clinic is set aside in a savings ac-
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count to be shared by the eight physicians. The five associate physicians receive a certain interest in the savings account and a &guaranteed
minimum compensation ranging from z dollars to 4x Zollars per
month. They purchase no interest in the good will, office equipment,
The income of each of the associate
library, or other property.
physicians is based in part upon the length of service, professional
qualifications, and aptitude for advancement in the practice of medicine and surgery. A.ll financial obligations of the clinic are incurred
by the three partners. All of the physicians pass on qualifications of
physicians applving for afhliation with the clinic and on laboratory
technicians, clerks, etc. , employed by the clinic. Each physician deterniines the amount of fees for services rendered by him, which fees
are collected by the clinic bookkeeper and be1ong to the clinic.
Article 8, Regulations 91, a»d article 205, Regulations 90, relating
to Titles VIII and IX, respectively, of the Social Security Act, state
that physicians, la~yers, dentists, and others who follow an independent trade, business, or profession, in which they offer their
services to the public, generally are independent contractors and not
Ho~ever this is not to say that such persons are in a11
employees.
situations to be classilied as independent contractors as distinguished
from employees for the purpose of the taxing provisions of the
Social Security A. ct. The tests for determining whether an individual is an employee are set forth in articles 8 and 205, supra, and
if such individual is subject to the necessary control and direction,
he is an employee regardless of the fact that he may be a physician,
lawyer, dentist, or other professional man.
In tlie present case, tlie 0 Clinic engages the associate physicians
in question to perform services in the clinic and to endeavor priarily to promote the interests of the clinic in preference to the private mterests of the individual doctors. The associate physicians
agree to devote all of tlieir professional time in the interests of the
chnic, to observe certain oSce hours. and to cooperate in every way
possible for its general benefit. Under the financial arrangement
between the clinic and the associate physicians a certain compensation is guaranteed and it is understood that the service of a new man
coming into the clinic staff shall yield to the clinic some profit over
and above his share of office overhead.
It is the opimnn of the
Clinic has the right to exercise, and does exerBureau that the
cise, such control and direction over tie manner and means in wh!ch
the associate physicians perform their duties as establishes the relaSuch control and direction,
tionship of employer and employee.
although not as detailed perhaps as in the case of other employees
performing services of a different character, requiring detailed contro], is such as is necessary in view of the character of the work.
It is accordingly held that the five associate physicians performing
services under the stated circumstances are employees of the 0
Clinic for the purpose of Titles VIII and IX of the Social Security

0

A.ct.
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811:Definitions.

1989-28-9864

91, ARTIGLE 8; Who are employees.
(Also Section 907; Regulations 90, Article 205. )

RzoiiLATzoNs

S. S. T. 867

B, a golf professional, and the individuals whom he engages to
assist him in operating the golf shop of the Y Country Club are
employees of that club for the purpose of Titles VIII and IX of the
Social Security Act.

B, a golf

professional, and the persons
services are employees
of the Y Country Club within the meaning of Titles VIII and IX of
the Social Security Act, and, ii so, the manner in which B's wages
should be computed.
B is employed at the Y Country Club and receives a salary of 10m
dollars per month. He also receives the proceeds from the operation
of the golf shop, which consist of 1x dollars per month for each bag
of clubs cleaned and kept in the shop, and the profits from the sale
of golf balls, bags, and supplies. In addition he instructs club niembers at, the rate of 2x dollars per hour, which rate is established by the
club. The club has the right to direct, and control the manner in which
he manages the golf shop, his books are open to club inspection at all
times, he must be available for, and is required to keep, lesson appointments, and he may engage such further help as the needs of the business
require.
In S. S. T. 288 (C. B. 1987—2, 401) it was held that a golf professional engaged in selling golf clubs and lessons on the grounds of the
M Golf Club is not an employee of that club for the purpose of Titles
VIII and IX of the Social Security Act. In that case the golf professional was clearly not under the control of the club. FIe fixed his own
prices, made his appointments, and carried on his activities without
orders of any nature from members or oflicials of the club. A.lthough
under articles 8 and 205 of Regulations 91 and 90, respectively, it is
stated that individuals who follow an independent profession are
generally independent contractors and not employees, it does not follow that such individuals are in all situations independent contractors
instead of employees for the purpose of the taxing provisions of the
Social Security Act. If an individual is subject to the control of the
person for whom he performs services not only as to the result to be
accomplished by his work but also as to the details of accomplishing
the result, he is an employee regardless of whether he is a golf' professional or other professional man,
In the present case, it is apparent from the facts presented that B
and the individuals whom he engages to assist him are subject to the
supervision and control of the Y Country C'lub. Accordingly, it is
held that B and his assistants are employees of that club for purposes
of Titles VIII and IX of the Social Security Act. B's monthly salary,
plus the proceeds derived. from the golf shop and lessons given to
members, minus the wages paid to his assistants and any expenses incurred in connection with the operation of the goli shop, constitutes
his taxable" wages" for the purpose of the above-mentioned titles.
Advice is requested whether

whom he engages to assist him in performing
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811: Definitions.

1989-10—9746

91, ARTIcLE 4: Who are employers.
(Also Section 907; Regulations 90, Article 204. )

S. S. T. 854

REGULATIQNs

Where a partnership is dissolved by the death or retirement of
one of its members, the employing unit continues for purposes of
Titles VIII and IX of the Social Security Act until the minding
aftairs is completed.
A new employment
up of the partnership
begins, however, upon the resumption of business by the surviving
—
partners. S. S. T. 199 (C. B. 1937 2, 405), amplided.

Advice is requested whether, for the purpose of Titles

VIII and IX

of the Social Security Act, the employing unit is considered to continue where, upon the dissolution of a partnership by the death or

retirement of one of its members, the remaining members engage in
the ~inding up of the partnership afFairs.
In S. S. T. 199 (C. B. 1987—2, 405) it was held that where a partnership business continues after the death or retirement of a partner
a new employment begins the surviving partner being the employer.
This ruling, however, app)ies only where the business of the partnership is continued and the liquidation of the deceased partner's interest is incidental.
It is held that where a partnership is dissolved by the death or retirelnent of a member, the employing unit continues for purposes of
Titles VIII and IX of the Social Security Act until the winding up
of the partnership affairs is completed. The continuation of the p~artnership during the period required to wind up its affairs is provided
for in the U'niform Partnership Act (see section 80), and the same
rule has been enacted into the law of a number of States. (See section 2424, Decring's Civil Code of California (1937); chapter 40,
section 61, Cahill's Consolidated Laws of New York (1930); Title
59, section 92, Purdon's Penna. Statutes Annotated (1930).) Even
under the common law, the same rule obtains.
(See Eossmoose v.
Co~nmiwicmer, 76 Fed. (2d), 520; 20 R. C. L., 968—
969.) Services
performed in winding up the partnership aQairs should not be regarded as being performed in a new employment.
Services performed
In carrying on the business of the new partnership, however, or in
carrying on the business on behalf of a remaining partner, are to be
regarded as services performed in a new employlnent.
SEOTIoN 811: Definitions.
REGUI ATIGNs 91 ARTIcLE

Services performed
page 286. )

6: Agricultural labor.
in harvesting vegetables.

SEOTION 811:Definitions.
REGULATIGNs 91, ARTIGLE

6: Agricultural

(See S. S. T. 851,

labor.
(Also Section 907; Regulations 90, A.rticle 206(1).)

1989-18-9767

S. S. T. 857

Services performed for the M Dairy Farm in connection with the
processing, packing, packaging, transporting,
marketing, and delivery of milk and other dairy products, and in cleaning the processing rooms and equipment, are not excepted from "employment" as
"agricultural labor" for the purpose of Titles VIII and IX of the
Social Security Act.

[Regs. 91, Art. 6.
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Advice is requested

whether

services performed

by the employees

of the M Dairy Farm in connection with the processing, packing,
packaging, transportation, marketing, and delivery of milk and other

dairy products, and in cleaning the processing rooms and equipment,
as "agricultural labor" under secare excepted from "ernploylnent,
tions 811(b) 1 and 907(c) 1 of the Social Security Act.
It. is stated that B owns and operates the M Dairy Farm of approximately y acres and that he utilizes the crops grown and harvested
thereon to feed his dairy cattle. The milk produced from the dairy
herd is processed into pasteurized milk, crealn, buttermilk, and butter,
which products are then sold. Retail routes are owned and maintained
for the purpose of marketing the milk and other dairy products. The
duties of the employees embrace the various types of services perforrned in connection with the preparation and distribution of the
products of the da, iry and in cleaning the processing rooms and equipment. Products of the dairy are sold both at retail and at wholesale.
The e.ception accorded to "agricultural labor" under the provisions of sections 811(b)1 and 907(c)1 of the Social Security Act,
as set torth in articles 6 and 206(1) of Regulations 91 and 90, respectively, does not include services performed by an employee in
connection with the processing of articles from materials which were
procluced on a farm, or in connection with the packaging, transportation, or marketing of those materials or articles, unless such processing,
packaging, transporting, or marketing is carried on as an incident to
ordinary farming operations as distinguished
from manufacturing
or compiercial operations.
The Bureau has consistently held that the exception accorded to
"agricultural labor" in the taxing provisions of the Social Security
Act does not extend to services performed in the emplo~ of a dairy
farmer in connection v;ith the preparation of milk and other dairy
products for market when such activities are not merely inciclental to
farnling operations but are learly commercial activities.
(See generally S, S. T. 125. C. B. 1987—1 897 ' S. S. T. 158, C. B. 1987—1. 404. )
Ilnder the facts presented, it is apparent that the operation of the
M Dairy Farm is more appropriately described as a, commercial operation than as a mere incident to ordinary farming operations. Accordingly, it is held that the services performecl by employees of the, ilf
Dairy Farm in connection with the processing, packillg, packaging,
transporting, marketing, and delivering of milk and other dairy products, and in cleaning the processing rooms and equipment, are not
excepted from "employment" as "agricultural labor" for the purpose of Titles VIII and IX of the Social Security Act.

"

&
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811: Definitions.

91, ARTIcLE 6: Agricultural labor.
(Also Section 907; Regulations 90, Article 206(1).)

RXGUI, ATIONs

1989—14-9775
S. S, T. 358

t'ircnmstances under which services performed in connection with
the threshing of grain constitute "agricultural labor" within the
meaning of Titles VIII and IX of the Social Seeuritv Act.

Advice is requested whether services performed in connection with
the threshing of grain constitute "agricultural labor" within the
meaning of sections 811(b)1 and 907(c)1, Titles VIII and IX,
respectively, of the Social Security Act. .

It is stated that in the threshing of grain the threshing machines
wliich are set up temporarily in grain fields, are usually owned an3
operated by persons other than the owners or tenants of the farms
on which the grain is produced, and the services performed in conrection with the threshing operations in such cases are rendered by
employees of the owner of the threshin~ machine who contracts with
the farmers to thresh the grain for a Pixed fee. In other situations
the threshing machines are owned and operated by a cooperative
group or association of farmers, while in a few instances the machine
is owned by the owner or tenant of the farm on which the grain is
A.lthough arrangements
made by farmers with respect
produced.
to the threshing of grain vary widely from case to case, it niay be
stated generally that in some instances services performed in connection with threshing operations are rendered by employees of the
owner or tenant of the farm on which the grain is produced, whereas
in other cases such services are performed by individuals who are not
in his employ.
"Agricultural labor, which is excepted from "employment
under
Titles VIII and IX of the Act includes all services performed by an
employee on a farm of which tlie employer is owner or tenant in connection with the cultivation of the soil and the raising and harvesting
of crops, and also includes services performed by an employee in connection with the processing of articles from materials which vere
tenanted by the employer, provided such
produced on a farm owned o™r
processing is carried on as an incident to ordinary farming operations
from manufacturing
or commercial operations
as distinguished
(article 6, Regulations 91; article 206(1), Regulations 90).
A review of court decisions dealing with the threshing of grain
reveals tha-. in some cases this process has been considered as essentially industrial, being the first operation which changes the form of
the product in the manufacture of flour and other grain derivatives.
Other decisions have considered the operation as essentially agricultural since it is usually the last operation on the farm where the
grain was produced and is essential to marketing and shipping the
product. However, the classification depends upon the conditions
under which the tlireshing takes place. It may be stated as a general
rule that the threshing of giain is an agricultural process when it is
carried on by the farmer on whose farm the grain is produced and
when the services performed in connection therewith are rendered
by employees of such farmer. On the other hand, when such services
are performed by individuals who are not in the employ of the o~ner
or tenant of the farm upon which the grain is produced, the threshing
process is to be regarded as essentially commercial.
Accordingly, where services are perforined in connection with the
thrcsliing of. grain by employees of the owner cr tenant of the farm
on which the grain is produced, such services constitute
agricultural
labor" v.ithin the meaning of sections 811(b)1 and 907(c)1 of the
Social Security Act and are, therefore. excepted from "employment"
under Titles VIII and IX thereof. However, v here the individuals
performing such services are employees of an association of farmers
or of any person other than the owner or tenant of the farm on which
the grain is produced, such services are not so excepted.

"

"
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811: Definitions.

labor.
REGULATIONS 91. AaTici. z 6: Agricultural
(Also Section 907; Regulations 90, Article 206(1).)

1939—20-9885

S. S. T. 664

Services performed by employees of the bf Company on farms
owned or tenanted by that company in the raising. b rvesting, packing. and tran. porting of water cress constitute "agricuiiural tabor"
wiihin the me~ning of sections (&11(bil and %IV(cil of the Social
Scour ty Act.

Advice is requested whether services performed by employees of the
on farms owned or tenanted by that company in the
raising, harvesting, packing, and tra, nsporting of water cress constitute "agricultural labor" within the meaning of sections 811(b)1
aiid 90& (c)1 of the Social Security Act.
It is stated that the M Coinpany produces water cress in beds,
varying in size from 1 to 10 acres, which are situatNd in agricultural
sections. The sod is removed from the beds by means of ordinary
spades and shovels and the soil is pulverized m preparation for the
After the seeds have been planted,
planting of the water cress seed
the beds are flooded with fresh spring ivater. 'Ihe ~ater is kept at a
uniform fiow and depth by means of dams. Weeds are removed from
the beds by ha»d during the growing season, fertilizer added from
cress. The
time to time, a»d bare spots covered with transplanted
water cress is harvested by cutters, who wade in the water and cut
The cress is removed to packa»d tie the cress into small bunches.
i»g sheds adjacent to the beds where it is packed in vrooden banels.
I«e is placed between layers of cress as a preservative and holes are
bored in the bottom of the barrels to drain water formed by the meltin&r ice
The barrels of water cress are then tra»sported to the nearest express station for shipment to wholesale br&&kers.
Sections 811(b) 1 and 907(c) 1 of the Social Security Act provide in
part as follows:
M Company

The term "employment" means any service, of whatever nature,
performed within the United States by an employee for his employer, except—
(1 i Agricultural labor

The term "agricultural

labor" includes

(&I)

all services performed

by an employee, on a farm of which the employer is owner or tenant,
in &on»ection with the c»1tivation of the soi1 and the raising and

harvesting of crops, and (b) services performed by an employee in
connection with the processing, packing, packaging, transporting, or
marketing of articles which were produced in their raw or natiiral
state on a farm of which the employer is o~ner or tenant. The services referred to under (b) do not constitute "agricultural labor,
however, unless the processin&~, packing, packaging, transporting, or
marketing is carried on as an Incident to ordinary farming operations
as distinguished
from manufacturing
or commercial operations.
(Regulations 91, article 6; Hegulatioils 90, article 20(1(1).)
It is held that services performed by employees of the M Company
on farms owned or tenanted by that company in the raising harvesting, an&1 packing of water cress, and also services performers) by such
employees in transporting the water cress to the express statiniI, constit»te "agric»ltural labor" within the meaning of sections 811(b)1
Mid 907(c)1 of the Social Security Act.

"

2q8
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SxoTlom 811: Definitions.
Rzovr, arloNs 91, ARTicLR 6: Agricultural labor.
(Also Section 907; Regulations 90, Article 206(1).)

1989-24-9874

S. S. T. 868

Status under Titles VIII and IX of the Social Security Act of
services performed in connection with repair and maintenance
activities by employees of the M Company on a farm owned and
operated by that company.

Advice is requested whether services performed in connection with
repair and maintenance activities by employees of the M Company
on a farm owned and operated by that company constitute "agricultural labor" within the meaning of that term as used in Titles
VIII and IX of the Social Security Act.
The M Company owns and operates a large farm which is used
solely for agricultural purposes. A number of employees are engaged
in specialized repair and maintenance activities which, although
necessary and essential to the proper operation of the farm, are
nevertheless not exclusively agricultural in character. Whether such
services are excepted from the taxing provisions of the Social
Security A.ct as "agricultural labor" is the question presented.
" Agricultural labor, which is excepted from " employinent "
under Titles VIII and IX of the Act, includes all services performed
by an employee on a farm of which the employer is owner or tenant
in connection with the cultivation of the soil, the raising and harvesting of crops, or the raising, feeding, or management of live stock,
bees, and poultry, and also includes services performed by an employee in connection with the processing, packing, packaging, transportation, or marketing of materials which were produced on a farm
owned or tenanted by the employer, provided such processing, packor marketing is carried on as an
ing, packaging, transportation,
incident to ordinary farming operations a, s distinguished from manufacturing or commercial operations.
(Article 6, Regulations 91;
article 206(1), Regulations 90.)
As stated in S. S. T. 125 (C. B. 1987-1, 897), where the nature of
the service is such that it might properly be said of the individual
performing it that he is pursuing a special trade, calling, or occupation not closely connected with agriculture, the service does not constitute " agricultural labor" even though the service may be performed
on a farm by an employee of the owner or tenant thereof. Accordingly, it is held that services performed in the employ of the M Company by engineers, carpenters, plumbers, cement finishers, painters,
brick masons, welders, surveyors, and electricians, who may be said
to be engaged in a special trade, calling, or occupation not closely
connected with agriculture, in connection with maintenance
and.
operation of its farm properties constitute " employment" within the
meaning of that term as defined in Titles VIII and IX of the Social
Security Act. On the other hand, services performed by ordinary
farm laborers employed by the M Company in connection with such
repair and maintenance of its farm properties constitute "agricultural labor" for purposes of the taxing provisions of the Social
Security Act.

"
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811: Definitions.

RE&lULATIONS

1939-17-9805
S. S. T. 361

91, ARTIE+ 10: OScers and

niei»hers of crews.
(Also Section 907; Regulations

90, Article

206(3).)

Where ofFicers and members of the regular crew of a vessel owned
0 Uonipany and documented under the laws of the United
States perform services in connection with the laying-up of such
vessel for the winter months and the conditioning of it for use
during the following sailiiig season, such services are excepted
from "employment" by section 811(b)5, Title VIII, of the Social
Security Xct.
by the

Advice is requested whether services performed on a vessel owned
Company during the "lay-up" and "fit-out" seasons are
excepte&I frorii "employment"
under section 811(b) 5, Title VIII,
of tlie Social Security Act where such services are performed by
o5cers and members of the vessel's regular crew.
The vessel in question is a passen~ger boat operated on the Great
Iiakes by the O Compa»y and is documented under the laws of the
Uiiiled Stat. es. In Septeinber of each year it is withdrawn from
navigation for the winter months.
The number of crew members
retained after the vessel ceases to operate is dependent upon the type
of services which they perform and the number is decreased gradually
as the diA'erent classes of einployees complete their assiglinlents.
By
the month of November, the only remaining members of the crew
are the captain, the chief engineer, and the assistant engineers.
The
engi»eers pi»form services until the 1st of December, while the captain of the vessel is engaged for tlie entire year a»d is granted a
vacaiion during the months of December and Januirry.
In Iiebruary the engineers report back to the vessel for the purpose of conditio»ing the ship prior to its being put into operation.
Other
members of the crew are called back as the work progresses and the
ordinary scar»en return to the vessel immediately prior to the sailing
season. The captain of the vessel supervises the individuals durin~g
It is his duty to maintain
the "lay-up" a»d "fit-out" seasons.
proper discipline among the crew members and to see that the work is
conipleted in accorda»cc with the rules and regulations issued by
tire 1&ureau of Marine Inspection and Navigation.
The compensation
of the crew i»embers d»ring the "lay-up" and "fit-out" seasons
remu, ins the s;ime as during tlie llavigatioil seasoil.
Section 811(b)5, Title VIII, of the Social Security Act excepts
froin "einployi»e»t
Servicc pcrfornred is an ofFicer or member of the crew of' a vessel docuby tire

0

"—

mented unrler the la&vs of the United States or of any foreign country

The expressio» "ofiicers and members of tlie crew" includes the
or oAicer in charge of the vessel, however designated, and every
i»&iivi&1»al, subject to iris authority, serving on board and contributi»ii i»;uly way io the ol. eration and welfare of the vessel. (Regulatio»s 91, article 10.)
It was held i» S. S. T. 221 (C. B. 1937—2, 430) that where a docume»ted vessel is temporarily withdrawn
from navigation in order
to ll'& ct licli;iirs or because of ella»ges in schedule or other similar
m;isi& i

&

Regs. 91, Art; 10.]

300

reasons, services performed as watchmen by members of the crew
of such vessel are excepted from employment under sections 811(b)5
and. 907(c) 8 of. the Act.
In S. S. T. 288 (C. B. 1988—1, 487) an individual was employed
during the "lay-up" season to act as watchman over the ship and
its cargo. The vessel was temporarily withdrawn from navigation
by reason of unfavorable ~cather conditions on the Great Lakes
during the winter season. However, since it appeared that the
regular crew had been disbanded (as distinguished from the facts
in that portion of S. S. T. 221, supra, dealing with temporary withdrawal of the vessel from navigation), it was held that the individual
was not a "niember of a crew" within the meaning of article 10 of
Regulations 91.
In the instant case the vessel is temporarily withdrawn from
While certain members of the crew are dismissed from
navigation.
time to time during the "lay-up" season, disbandment of the crew
is not accomplished until the services of the engineers terminate at
the end of November.
During the "fit-out" season beginning in
February, the members of the regular crew of the former sailing
season are reassembled and the new crew to operate the vessel is
formed. Furthermore, the subordinate oflicers and the members of
the crew are under the supervision of the captain of the vessel during
the " lay-up " and " fit-out " seasons.
Applying the conclusion
reaclied in S. S. T. 221, as set out above, to the facts of the instant
case, it is concluded that services performed during the "lay-up"
and "fit-out" seasons by subordinate oflicers and members of the
regular crew of the vessel are excepted from "employment" under
section 811(b) 5 of the Social Security Act.
In view of the fact that the captain is engaged on an annual basis,
his status during his vacation period, the months of December and
January, remains that of an oflicer of a vessel, and, therefore, remuneration paid to him in that capacity does not constitute "wages"
within the meaning of Title VIII of the Social Security Act.
The conclusion reached herein also applies to such services performed by an oflicer or member of the regular crew of a vessel on
the navigable ~aters of the United States as provided in section
907(c)8, Title IX, of the Act.
SEcTioN 811: Definitions.
RzovLArzoxs 91, ARrrcLE 10: Ofiicers and members
of crews.
(Also Section 907; Regulations 90, Article 206(8).)

1989—22-9851
S. S. T. 866

Lighter captains, scow captains, bargemen, and other individuals
performing services on board nonself-propelled lighters and barges
owned and operated by the AI Company are not o(Beers or members
of the crew within the meaning of sections 811(b)5 and 907(c)8
of the Social Security Act.

Advice is requested whether services performed by certain individuals in the operation of lighters and barges owned by the M
Company are excepted from employment under sections 811(b) 5 and
907(c) 3 of the Social Security Act.
In connection with the transportation of its products between
certain points in and near a harbor, the M Company owns and op-
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crates nonself-propelled
lighters and barges which are towed from
The lighters and barges are documented
place to place by tugboats.
unc1er the laivs of the United States and operated upon the navigable waters of the United States. Usually one person, referred
to as a lighter captain, scow ca, ptain, or bargeman, is placed in full
charge of the craft and its cargo. The M Conipany sets forth speciflc
and detailed instructions as to how the services aboard the hghter
It is the duty of such person to supero( barge are to be performed.
vise the 1oading and unloading of the lighter or barge, to examine it
for needed repairs, to cast off and tie up during voyages, to look after
the general welfare of the craft, and to perform all services incidental to the operation of the craft except the actual loading and
Such individual holds a sear»an's certificate.
unloading operations.
The lighters and barges are equipped with living quarters in order
that the individuals may remain aboard when necessary. Monthly
food allowances are made to the individuals operating the lighters
ancl bar«es since none of such craft has facilities for serving meals.
Section 811(b)5, Title VIII, of the Act excepts from the term

' employment ":

(5) Service performed as an officer or member of the crew of a vessel docu~ * ~.
under tbe laws of the United States or of any foreign country
Title
of
the
Act
Section 907(c) 3,
excepts:
IX,
(3) Service performed as an ofdcer or member of the crew of a vessel on the

mented

navigable

waters of the United States

B. 1937-2, 429) it. was helcl that barges, usually
nonself-propelled but toived by a tugboat, used in the transportation
of cargoes between various points in a»d near a harbor are "vessels"
within the meaning of the above-quoted provisions of the Act. It
is accordingly held that the lighters, scows, and barges operated by
within the meaning of sections 811(b) 5
he I Company are vessels
and 907(c)3 of the Social Security Act.
It does not follow, hoivever, from a holding that the watercraft
operated by the M Conipany are "vessels" that services performed
aboard such "vessels" are such as to bring the individuals involved
within the category of officers or members of the crew.
The
fact that the individuals serving on board may hoM seamen's certificates is not determinative of the question; the nature of the particular services involved a»d the circumstances under which tliey are
perfornied are tlie determining factors.
In Diovnede et al. v. Lotoe et at. (87 Fed. (2cl), 290), the court
held, under facts very similar to those in the instant cas~e, that the
sole employee in charge of a dump scow which hacl »o means of selfpi opulsion, ivhose d»Pies ivere to supervise the loaclin«a»d unloading
thereof, and who was subject to the order of the ca[)tain of tlie t»«
ivhich towed the scow, is neither a master nor a i»ember of the crew
within the chiuse exclI&ding such persons from the provisions of the
Lo»«shoremen's and IIarbor AVorkers' Compensation Act, notwithstanding the fact that the employee lived aboard the scow an&1 made
trips beyoncl the harbor limits. The pertinent provisions of that Act
arc not materially diA'&'rent from the provisions of sections 811(b) 5
a»d 907(c)3 of the Social Security Act. (See also J'ones v, Internn, —
tio~&al 3l& roautilw [Iaii ne Co. et at. , 252 App. Div. , 347, 300 X. Y. S.,
In S. S. T. 210 (C.

&

"

1&

.

"
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288. ) The principles applied by the court in determining whether
an individual was a master or member of the crew of a scow, under
circumstances basically similar to those in the instant case, are considered to be equally applicable to the question here involved. Under
the facts presented, it is accordingly held that where an individual
is engaged in performinq services aboard a lighter or barge of the
M Company, such individual is not "an officer or member of the
crew within the meaning of sections 811(b)5 and 907 (c) 8, supra.
If an individual is not "an officer or member of the crew" when
he performs his duties on board a vessel alone, he does not become
such merely by the presence of other employees on board, and the
similar services of additional employees would not be entitled to be
classified as services performed by oScers or members of the crew.
(See Afoot Dry Dock Co. v. PiPsbury et o/. , 100 Fed. (2d), 245. )
On some of the lighters and. barges operated by the M Company,
from one to three individuals are employed aboard each vessel to
perform services similar to those set forth above. It is held that
the individuals performirrg such services for the M Company are
not performing services as "oKcers or members of the crew" within
the meaning of sections 811(b)5 and 907(c)3 of the Social Security
Act, and their services are not excepted from "employment" under
Titles VIII and IX. of the Act by reason of those sections.

"

SEGTzoN 811: Definitions.
REGULATIONs 91, ABTIcLE

11:6overnment

1939—18—9816
employees.

(Also Section 907~ Regulations 90, Article 206(5) —(6).)

S. S. T. 862

engaged by the N City Board
to the provisions of the Ohio State plan for
vocational education to conduct enrolled training classes in the
plant of the 0 Company are excepted from "employment" under
sections 811(b)7 and 907(c)6 of the Social Security Act. Amomits
paid by the 0 Corupany to the boa. rd of education as donations
toward the instructors' remuneration
do not constitute "voyages"
under Titles VIII and IX of the Act.

Services performed

of Education pursuant

by instructors

Inquiry is made whether services performed by instructors engaged
bv the N City Board of Education to conduct training classes in the
plant of the O Company constitute "employment" under the Social
Security Act~ and whether amounts paid by that company to the
N City Board of Education as donations toward the remuneration
of instructors conducting such training classes constitute taxable
"wages" under Titles VIII and
of the Social Security Act.
A contract has been entered into between the N City Board of
Eclucation and the Ohio State Board for Vocational Education in
which the local board agrees to establish and maintain courses of
instruction in trade and industrial subjects which will meet the requirements of the Ohio State plan for vocational education formulated pursuant to the provisions of the Smith-Hughes Act of February 23, 1917 (39 Stat. , 929), and the Act of tune 8, 1986 (49 Stat. ,
1488). The State board agrees to reimburse the local board of
education for one-half of the salaries paid to instructors engaged to
conduct such courses.

Ix
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The individuals to whom payments for services were made were
in the employ of the
Company when the program was initiated by the N City Board of Education and were recommended by that company to the local board of education after
conferences with the district coordinator for the State board for
AVhen the instructors had qualified for and
vocational education.
obtained teaching certificates from the State of Ohio, they were engaged by the local board and placed on its pay roll, the amounts of
their salaries being determined by that board. The instructors are
required to conduct classes in the plant of the
Company and must
teach their classes in accordance with the program adopted for the
particular plant. The local board has the right to discharge the instructors and, in the event the company is dissatisfied with the results
of the work of any instructor, its only recourse is to advise the board
of its dissatisfaction.
The instructors, in the performance of their
duties in the
Company plant, are responsible only to the local
of schools and the State board for vocational edusuperintentlmit
cation. C& rtain supplies are furnished by the local board of educ;ition anti the
Company provides the preniises, tools, equipment,
and a part of the supplies and educational material. The remainder
of the educational materia. l is furnished by the State board for vocational educai ion. The instructors participate in the State teachers'
retirement fund, The
Company donates directly to the local board
of education an amount equal to 50 per cent of the instructors' remuneration.
The
Company also pays to the instructors amounts
in addition to their regular remuneration for part-time services performed in advising and instructing employees of the company who
are not enrolled in the employee training groups.
Section 3 of the Smith-Hughes A. ct of I&'ebruary 23, 1917 (89 Stat. ,
929), provides for the appropriation of amounts for use of tlie States
in paying the salaries of teachers of trade, home economics, and industrial subjects. Section 8 of that Act reads in part as follows:
SEc. 8. That in order to secure the benefits of the appropriation for any pur-

0

0

0

0

0

0

pose specified in this Act, the State board shall prepare plans, showing the
kinds of vocational education for which it is proposed that the appropriation
shall be usecl; the kinds of schools and equipment; courses of study; methods
of instruction; qualifications of teachers ~ ~ ~. Such plans shall be submitted by the State board to the federal Board for Vocational Education, and
if the &'ederai board finds the same to be in conformity with the provisions
and purposes of this Act, the same shall be approved.

Under section 867—1 of the Ohio General Code, the State accepts
the provisions of the Smith —Hughes Act and, pursuant to this action,
has prepared plans as required by section 8, supra. The Ohio State
plan for vocational education provides for the type of instruction here
mvolvcd and prescribes how it shall be conducted.
Under tlie taxing provisions of the Social Security Act, the term
"wages is defined as "all remuneration for employment" with an
exce~&tion under Title VIII not here material.
Sections 811(b)7 and
907(c) 6 of the Social Security Act provide in part as follows:

"

pcrfornied

The term "employment" means any service, of whatever nature,
withiu the United States by an employee for his employer, except—

Service performed
thereof, or an instrumentality

in the employ of a State, a political subdivision
of one or more States or political subdivisions.
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The instructors engaged to conduct enrolled training classes in the
plant of the 0 Company are employed pursuant to the provisions of
the Ohio State plan for vocational education.
They are under the
control of, and are paid by, the N City Board of Education. It is held
that in so far as such instructors perform services in conducting the
enrolled training classes, they are employees of the N City Board of
Education, an instrumentality of the State of Ohio. Therefore, such
services are excepted from "employinent" under the provisions of
sections 811(b) 7 and 907(c) 6 of the Social Security Act, and. amounts
paid by the company to the local board of. education as a donation
toward the instructors' remuneration do not constitute "wa, ges" under Titles VIII and IX of the A.ct. However, with respect to parttime services performed by the instructors for the 0 Company in
supervising and instructing employees other than those enrolled in the
training classes, the instructors are employees of the company and
remuneration received by them for such services constitutes "wages"
subject to the taxes imposed under Titles VIII and IX of the Act.
SEcTIoN

811: Definitions.

91, ARTICLE 14: Wages.
(Also Section 907; Regulations 90, Article 207. )

1939-1-9662

S. S. T. 348

REGULATIOKS

Cash allowances for lunches paid by the
ployees constitute wages within the meaning
of the Social Security Act.

0

Company to its emof Titles VIII and IX

Advice is requested whether cash allowances for lunches paid by
the
Company to its employees constitute wages within the meaning
of Titles VIII and IX of the Social Security Act.
The
Company pays to each of its employees a cash allowance for
lunches in the amount of 4x dollars a month. This amount is paid
to all employees regardless of the importance of the positions occupied or the value of the services rendered by those to whom the payments are made, but the employees are not required to use the allowances for the piirchase of lunches. It is stated that the
Company
has always adhered to the practice of paying its employees the prevailing wage for work of the same character and. the furnishing of'
lunches or the payment of cash allowances is not a part of the contract
of employment.
The company states that experience has shov;n that
furnishing lunch money promotes efficiency, reduces the loss of working time, and assures to each employee a wholesome lunch every business day which he otherwise might be either unwilling or unable to
obtain; that it makes it possible for the employees to have their
lunches in groups in resta, urants where a wholesome atmosphere
revails, which results in increased efficiency; and that it is a practical
usiness policy which produces substantial benefits to the company
as well as to the employees.
Sections 811(a), Title VIII, and 907(b), Title IX, of the Social
Security Act, define the term "wages" as follows:
The term "wages" means all remuneration for employment, in-

0

0

0

cluding

cash

the cash value of all remuneration

paid in any medium

other than

305

[Regs. 91, Art. 14.

(Section 811(a) contains an exception not material here. )
Article 20r, Regulations 90, promulgated under Title IX, contains
the following provisions:
cafeterias, restauOrdinarily, facilities or privileges (such as entertainment,
rants, medical services, or so-called "courtesy" discounts on purchases), furnished or offered by an employer to his enrplvyees generally, are nut considered
ss remuneration for services if such facilities or privileg& s are offered or furnished by the employer merely as a convenience to the employer or as s means
of promoting the health, good will, contentment, or etliciency of his employees.

Article 14, Regulations 91, promulgated under Title VIII of the
Acl, contairrs provisions which, while not identical, have been given
a like interpretation.
In S. S. T. 802 (C. B. 1988—1, 456) it was held that the cavh value
of lunches served by the M Company to its employees did not constitute wages because in that case it was established that such practice was for the company's benefit and convenierrce rather that& for
the benefit of its employees; and that s»ch practice reduced the duration of the midday lunch period, made it possible to transact more
business during the noon hour, and avoided lease»ed efficiency due to
procuring un»holesome and improperly prepared 1»»ches elsewhere.
I» the present case, however, these purposes are not served by the
mere making of cash allowances to the errrtrloyees to cover the cost of
their lunches. While the practice of furnishing cash allowa»ces for
lu»ches promotes the «ood will, contentment, and eKciency of the employees and thus results in a benefit to the employer, yet the sarue
result would be obtained from a corresponding increase in wages.
It is clear in this case that it can not properly be said that the 1&payments in question are made solely to promote the interests of' the
Company, as in S. S. T. 302 s»pra. The real effect of the allo»a, nce
is merely to increase by 4z Jollars a month the amount of compensation paid to each employee.
U»der the facts presented, it is held that the cash allowances for
lu»ches paid by the 0 Company to its employees co»stitute "wages"
»itlrin the meaning of sections 811(a) and 907(b) of the Social
Security Act.

0

SEcTIGN 811: Definitions.
REGNI, ATIONS 91r AHTICLE

"Shortages"

and

14: Wages.

"overages" in accounts of milk deliverymen.

(See S. S. T. 855, page 315.)
HFGTION

811: Definitions,

91, ARTICLE 14: Wages.
(Also Section 907; Regulations 90, Article 207. )

REG\ti&'rIONs

1939-14-9776

S. S. T. 859

made to discharged employees of the M Compsuy
ir rcinststement pursuant ro sn order of the National
Labor Rel rtions Board do not constitute "wages" within the
meaning of Titles VIII and IX of the Social Security Act

Payments

upon

tru

Advice is req»ested whether pavments made to employees of the
N Company, who had been dlschar ged and» ho were rei»~rated
pursuant to an order issued by the National Labor Relations Board
constitute "wages" within the meani»g of Titles VIII and IX o
the Social Security Act.

Regs. Sl, Art. 14.]
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In accordance with the terms of an agreement entered into by the
M Company, the 0 Union, and the National Labor Relations Board
in connection with a dispute as to certain unfair labor practices of the
company, the Board issued an order requiring, among other things,
that the company make payment of stated amounts to certain of its
employees approximating the loss of pay su8ered by them by reason
of their discharge, and, with respect to certain other employees, payment, of a sum equal to that which they normally would have earned
from the date of their discharge to the date of their reinstatement
computed at their regular weekly rate of pay.
AVith certain exceptions not here material, sections 811(a) and
907(b) of the Social Security Act define the term "wages" as "all
remuneration for employment, " and sections 811(b) and 907(c) define the term "employment" as "any service, of whatever nature,
performed within the United States by an employee for his employer. "
Section 1 of the National Labor Relations Act (49 Stat. , 449) provides in

It is

part:

declared to be the policy of the United States to eliminate the
causes of certain substantial obstructions to the free Qow of commerce and to
mitigate and climiuate these obstructions when they have occurred by encouraging the practice and procedure of collective bargaining and by protecting the
exercise by workers of full freedom of association, self-organization, and designation of representatives of their own choosing, for the purpose of neg'otiating
the terms and conditions of their employment or other mutual aid or protection.
hereby

The term "employee" is defined as follows in section 2 of that

Act:

The term "employee" shall include any employee, and shall not be limited
to the employees of a particular employer, unless the Act explicitly states
whose work has ceased as a
otherwise, and shall include any individual
consequence of, or in connection with, any current labor dispute or because
of any uufair labor practice, and who has not obtained any other regular
and substautially equivalent employment

In section 8 certain practices of an employer are designated as
"unfair labor practices, " and in section 10(c) the Board is given

authority to issue orders requiring employers to cease and desist from
unfair labor practices, and "to take such afiirrnative action, including
reinstatement of employees tcith or tcithout back pay, as will e]fectuate the policies" of the Act. [Italics supplied. ]
As indicated above, for purposes of the National Labor Relations
Act, the term "employee" mcludes "any individual whose work has
ceased as a consequence of, or in connection v ith, any current labor
dispute or because of any unfair labor practice, and who has not obtained any other regular and substantially equivalent employment. "
However, it does not follow that the sum of money paid to that individual upon reinstatement pursuant to an order of the Board constitutes remuneration for services performed by an emp/oyee for his
employer for the purpose of the taxing provisions of the Social Security Act. Such employee has actually performed no services for
which such payments are made, and the employer has done all within
his power to terminate the employment relation, at least temporarily.
Furthermore, the individual has no right to demand any compensation from the employer for that period& and it is within the discretion
of the Board to decide whether reinstatement shall be with or
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without back pay, depending on the circumstances in the particular
case.
In Agmihnes, Inc. v. Eationa/ Labor Relations Board (87 Fed.
(2d), 146) the court tfiscussed the nature of such payments as follows
in passing on the question of whether such an award by order of the
Board constituted an award of damages without a jury trial:
A short and simple answer to this contention is found in the fact that as
between employer and employee the statute confers no right of actiou triable by
No provision in it authorizes an employee to make claim.
jury or otherwise.
The Act does not purport to confer, it does not confer, private rights.
The procedure the statute outlines is not designed to award, the orders it
authorizes do not award, damages as such. The proceeding is not, it can not
It is a public procedure
be made, a private one to enforce a private right.
looking only to public ends. The statute has in mind the maintenance of industrial antity, and therefore peace, the prevention of industrial war.
Tbe statute authorizes reparation orders not in the interest of tbe employee,
but in thc interest of the public. A cease and desist order operating retrospectively is not a private award, operating by way of penalty or of damages.
It is
a public reparation order, operating retrospectively by way of an order to cease
and desist as to unfair practices from their beginning; practices as to which,
because forbidden in the interest of industrial amity, and therefore peace, Congress has the right to eradicate them as from the beginning.

It is held that the payments in question made to employees of the
M Company do not constitute vevnunerafiovt for 8ereice8 performed by
avi, ernp/oyee
for hi8 emp/oyer, but are payments to the employees on
account of unemployment caused by an unfair labor practice of the
employer, which amounts were not awarded to the employees because
Accordingly, such paythey rendered services to the M Company.
ments do not constitute n wages" within the meaning of Titles VIII
and IX of the Social Security Act.
SEcTIoN

811: Definitions.

REGULATIONS

91 ARTICLE 14: Wages.

1989-21-9844

S. S.T. 365

Computation of wages under Title VIII of the Social Security
Act in the case of a salesman whose expenses exceed his commissions during the last quarter of a calendar year or during a quarter
within which he attains the age of 65. S. S. T. 84 (C. B. 1987—1,
438) amplided.

Advice is requested whether in cases where the expenses of a salesman exceed his commissions during the last quarter of a calendar year
it is permissible to deduct such excess expenses from the commissions
paid to such salesman for services performed in the first quarter of
the succeeding calendar year in computing taxable wages under Title
VIII of the Social Security Act. Inquiry is also made as to the
method of computing the wages of a salesn1an who attains the age of
65 and whose expenses incurred during the quarter within which he
attains that age exceed his commissions.
In S. S. T. 84 (C. B. 1937—1, 438) it was held that where, in any
calendar month after December 31, 1986, the amount of expenses incurred by a salesman in his en1ployer's business and properly accounted
for to his employer exceeds the commissions actually or constructively
paid to the salesman for tltat month, the amount of such excess should
be carried over to the following month, and that, procedure continued
until such time as the total commissions paid exceed the total expenses
reported. The excess (so computed) of commissions over expenses

Regs. 91, Art. 14.]
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u as held to constitute wages subject to the taxes imposed under Title
VIII of the Social Security Act.
The principle stated in that ruling applies also in the case of
quar]. erly return periods which, under Treasury Decision 4778 (C. B.
1987—9, 874), were provided for in lieu of monthly return periods.
Section 811(a) of the Social Security Act provides as follows:
Thc term "wages" means all remuneration for employment, including the
cash value of all remuneration
paid in any medium other than cash; except
that such term shall not include that part of the remuneration which, after
remuneration equal to f3, 000 has been paid to sn individual by an employer with
respect to employment during any calendar year, is paid to such individual by
such employer with respect to employment during such calendar year. [Italics

]
The taxes imposed by Title VIII of the Act are based upon wages
with respect to employment during each calendar year beginning with
the calendar year 1987. The $8,000 limitation placed upon the amount
of remuneration to be included as v ages of an employee applies only
when remuneration received by an em~ployee from the same employer
for employment, during any one calendar year exceeds $8,000. The
limitation relates to remuneration for employment during any one
calendar year and not to the amount of remuneration (irrespective of
the year of employment) which is paid and received in any one calendar year. (Article 14, Regulations 91.) In determining the amount
of ~ages subject to tax, the law and regulations contemplate that each
calendar year is to be treated as a unit, and that any expenses incurred
by an employee in the business of his employer which are properly
deductible from wages paid to or received by the employee with respect
to services performed in a particular calendar year must also have
been incurred in connection with the services performed during that
year.
Accordingly, it is held that where in any quarter, except the last
quarter of a, calendar year, the amount of expenses incurred by a salesman in his employer's business and properly accounted for to his
employer exceeds the total remuneration
actually or constructively
paid to such salesman for that quarter, the amount of such excess may
be carried over to the following quarter and added to the expenses
incurred during that quarter in computing the salesman's wages under
Title VIII of the A.ct. This procedure may be continued until such
time as the total remuneration
paid exceeds the total expenses so
accumulated, or until the last quarter of the calendar year, whichever
first occurs; but the expenses incurred in one year may not be carried
forward to the succeeding year, It is further held that where in the
last quarter of a calendar year the total amount of expenses so accumulated exceeds the amount of remuneration actually or constructively
paid to the salesman by his employer for that quarter, the salesman s
wages for the entire year may be recomputed by deducting the total
expenses incurred by such salesman within the calendar year and
properly accounted for to his employer from the total remuneration
paid for services performed within such year. The overpayment of
tax, if any, found to have been made may be adjusted in accordance
with the provisions of articles 502(b) and 508(b) of Regulations 91.
If no adjustment can be made, a claim for credit or refund of the
amount of overpayment may be filed in accordance with the provisions
of article 504 of Regulations 91.
supplied.
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It is further held that where a salesman attains the age of 65, the
amount of cx[&crises incurred by him during the quarter within which
he attains tliat age should be deducted from the cornrnissions actually
or constructively paid to him for services perfnr&»ed durin~ that
If the total o7 such
period in computing his wages for the quarter.
expenses exceeds the commissions paid, a claim for credit or refund
of any overl&aymcnt of tu. x found to have been made with respect,
to the i»dividunps remuneration for the calendar year may be filed
in accordance with the provisions of article 504 of Regulations 91.
SrcTzoN

811: Definitions.

ICE»ULATIONS 91& ARTIGLE

1939-9-9667

16: Items

included as

S. S. T. 349

wages.

(Also Section 907; Regulations

90, Article 209. )

Where an employee ol' the M Company receives a United States
savings bond as a bonus, the value of the bond when received constitutes wages for the purpose of Titles VIII and IX of the Social
Security Act.

Advice is requested whether bonuses
savings boncls paid to certain employees
wages within the meaning of Titles
Sec~urity Act, and, if so, the amount to
employees' wages for the purpose of

in the form of United States
by the M Company constitute
VIII ai&d IX of the Social
be incl»&led in computing the
the taxes imposed by those

titles.
Section 801, Title VIII, of the Social Security Act provides that
there shall be levied, collected, and paid upon the income of every
individual a tax equal to a specified percentage of the wages (as defi»ed in section 811) received by him after December 31, 1936, with
respect to employment
(as defined in section 811) after such date.
Section 804 levies an excise tax on every employer with respect to
havi»g individuals in his employ, which is measured by the amount
of wages paid by him after December31, 1936, witli respect to employment after that date. Section 901 of the Social Security Act
imposes an excise tax on employers with respect to liaving individuals in their employ. The measure of the tax imposed by that section is the total amount of wages payable by an employer with respect
to employment during the calendar year regardless of the tinie of
act»al payment.
The employees' tax imposed by section 801 attaches at the time
the wages are either act»ally or constructively
received, and the
employers' tax imposed by section 804 attaches at the time such wages
are either actually or constructively paid. The term "wages" means
all rem»nerati&&n for "employment" s»bject to a limitatio» not here
applicable. The medi»m in which the remuneration is paid is imniaterial. (Regulatioiis 91, article 14.) %'bere paid as an item other
than money, the wages are computed on the basis of the fair val»e
of such item at the time of payment.
(Regulations 91, article 16.)
It is held that the bonuses paid by the M Company in United
States savi»gs bonds constitiite wages within the meaning of Titles
VIII and IX of the Social Security Act, and that the amount to be
i»cliided in computing the total wages for the purpose of the taxes
imposed by those titles is the value of the bonds at the time they are
received by the employees and/or become their unrestricted property.

Regs. 90, Art. 21Lj
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TITLE IX.

EMPLOYERS OF EIGHT OR MORE.

SEGTIGN 901: Imposition
REGvLATIONs 90, ARTIGLE

of tax.
200: Nature of tax.

Collectibility of social security taxes from certain insolvent banks
and trust companies. (See Mim. 4882, page 288. )
SEGTIGN 902: Credit. a.gainst tax.
REGvLATIONs 90, ARTIGLE 211: Credit

butions against tax.

1939—8—9724

of contri-

S. S. T. 8&8

Contributions required of employees under section 7(d)1 of the
Compensation Law of 1S88, when timely
Kentucky Unemployment
compensation fund
paid by the employer into the unemployment
of that State without deduction from the wages of his employees,
are subject to credit under section 902, Title IX, of the Social
Security Act.

whether contributions required of employees
the Kentucky Unemployment
Compensation
Law of 1988, when timely paid by the employer into the unemployment compensation fund of that State without deduction from the
wages of his employees, are subject to credit by the employer under
section 902, Title IX, of the Social Security A.ct against the tax
imposed by section 901 thereof.
It is stated that A, the employer, made payments of wages to certain of his employees with respect to employment during the calendar
year 1988 without withholding from such payments or the next succeeding payment the amount of the employees' contributions required under the provisions
of the Kentucky Unemployment
Compensation Law of 1938. The amount of such contribution, in
addition to other contributions required from the employer, was
paid by the employer into the State fund prior to the date on which
the return (Form 940) for the calendar year 1938 was required to
be filed under the provisions of Title IX of the Social Security Act.
The Kentucky Unemployment Compensation Law of 1988 requires
contributions to the State fund by employees in addition to contributions by employers.
The employer is made liable for such employees' contributions and may withhold the amount thereof from
the wages of his employees at the time such wages are paid, or
at the time wages for the next pay roll period are paid, 'but thereafter he alone is liable for payment.
Section 7(d)1 of the Kentucky Unemployment Compensation Law of 1988 provides in part as

Advice is requested

under section

7(d)1 of

follows:

Each worker shall contribute to the pooled account one (1) per centum of
his wages paid by a subject employer with respect to his covered employment
which occurs after December 81, 1S87 ~ * *. Each subject employer shall
be liable for his worker's contributions and may, notwithstanding
any provision of the law in this State to the contrary, withhold in trust the amount of
workers'
his
contributions
from their wages at the time such wages are
paid * * ~. If any subject employer fails to deduct the contributions of
any of his workers at the time their wages are paid, or fails to make a deduction therefor at the time wages are paid for the next succeeding payroll
period, he alone shall thereafter be liable for such contributions, but for the
purpose of section 8 hereof, such contributions shall be treated as a subject
employer's contributions required from him.

[Regs. 90, Art. 211.

Section 8 of that act provides for the imposition of penalties on
past due contributions, for the collection thereof by civil a.ction, for
priorities in any distribution of a subject employer's assets, and for
the procedure as regards adjustment and refunds.
Section 902, Title IX, of the Social Security Act provides as
follows:
The taxpayer may credit against the tax imposed by section 901 the
amount of costributioas, with respect to employment during the taxable year,
paid by him (before the date of filing his return for the taxable year) into
fund under a State law. The total credit a»owed to a
an unemplovment
funds
taxpayer under this section for all contributions paid into unemployment
with respect to employment
during such taxable year shall not exceetl 90
* * ~. [Italics supplied. ]
per centum of the tax against which it is credited

Section 907(f) of the same Act defines "contributions"

as follows:

The term "contributions" means paymenis required by a State law to be
made by an cmploycr into an unemploymcnt
fund, to the extent that such
payments are made by him without any part thereof being dcdact~d or deductible from the wages of individuals in his employ.
[Italics supplied. ]
It is clear f'rom the provisions of the Kentucky law quoted above

that the employer's payment of the amou»t of a»y employee's contributions not deducted from such employee's wages withm the time
rovided therein is thereafter a payment required
by the Kentucky
t,aw,. By the terms of the statute the employer alone is thereafter
liable f' or such contributions.
T[tereafter, too, it is solely against him
that penal[, ies for delinquent payment will be assessed and suits
for collection directed; and it is solely by him that any claims for
adjustment or refund will be instituted and to him that any payment thereon will bc ma. de. For all of these purposes such co»tributions, by i,he terms of the statute, are to be treated "as a subject emthese
required from him. " Furthermore,
ployer's contributions
within the meaning of
ayments are not voluntary contributions
. S. T. 323 (C. B. 1938—2, 327), merely because the employer has
waived the right he had in i.he first instance of deducting the amount
of such payments from the wages of his employee. Moreover, no
payment by the elnployer of the amount of. an employee's contribution
at any time after the liability therefor has become the sole liability
of such employer (and thus under the terms of the Kentucky act a
"required " payment) is, according to the provisions of that act, " deductible from the wages" of such employee. Inasmuch as payments
by the employer of the type here under consideration are "payments
required" to be made by the employer by the Kent. ucky U'nemployLaw of' 1938, and inasmuch as such payments
mcnt, Compensation
are made without being "deducted or deductible" from the wapes of
his employees, it is concluded that these payments are " contributions"
as defined in section 907(f) of the Social Security Act for the purpose
of the credit allowed under section 902 of the Act.
Accordingly, employee contributions when paid under section
7(d)1, supra, by an employer subject to the kentucky Unemploycompensament Compensation I aw of 1938 into the unemployment
tion fund of that State (before the date of fili»g his return for the
taxable year), no deduction being made from the wages of his employees, are subject to credit by the employer under section 902,
Title IX, of the Social Security Act against the tax imposed bp sec-

"

tion 901 thereof.

"

Regs. 90, Art. 205d
SEOTION 907: Definitions.
REGULATICNs 90, ARTIcLE

204: Who are employers.
Services performed in winding up affairs of dissolved partnership.
(See S. S. T. 854, page 294. )

SEcTIoN

907: Definitions.

90' ARTIcLE 205: Employed individuals.
Individuals performing services for the 0 Theater.
850, page 285.)

REGULATICNs

SEcTIoN

(See S. S. T.

907: Definitions.

90, ARTIOLE 205: Employed individuals.
Truckers and individuals engaged by them to harvest vegetables for
M Company. (See S. S. T. 851, page 286. )
REGULATIONs

SEcTIoN

1939—8-9722

907: Definitions.

Mim. 4880
90, ARTicLE 205: Employed
(Also Section 811; Regulations 91, Article 8.)
Status under Title IX of the Social Security Act of honorary
S. S. T. 150 (C. B. 1987—1, 460) revoked;
officers of corporations.
individuals.

RFGULATICNs

also status of ritualistic
Titles VIII and IX.

officers of fraternal

organizations

uuder

TREASURV DEPARTMENTS

OFFICE OF COMMISSIONER OF INTERNAL REVENUE)
Waahzngton, D. C., Febraartt $, 1M'.

Coltectora of Interne/ It!evenne and Others Concerned;
The Bureau has had occasion to reconsider the ruling published
as S. S. T. 150 (C. B. 1937—1, 460) which holds that in determining
the total number of employees for purposes of the tax imposed by
Title IX of the Social Security A. ct, honorary officers of a corporation, who function only as directors and receive no compensation as
ofiicers or directors, should. be included.
(The question of the status
of uncompensated honorary officers is of no importance in connection with Title VIII of the Act since the taxes imposed by that title
are measured by the amount, of "wages" paid and received, either
actually or constructively, and are applicable to employers of one
or more and to their employees. )
Section 901, Title IX, of the Social Security Act provides in part:
Ou aud after January 1, 1936, every employer (as defiued in section 907)
shall pay for each calendar vear an excise tax, with respect to having individuals in his employ, equal to the following percentages of the total wages
(as defined iu section 907) pavable by him (regardless of the time of pay(as defined in section 907) during such
ment) with respect to employment
calendar year:

Section 907, Title IX, of the Social Security Act provides in part:
(a) The term "employer" does not include any person unless on each of

some 20 days during the taxable year, each day being in a difl.'erent calendar
week, the total number of individuals who were in his employ for some portion
of the day (whether or not at the same moment of time) was 8 or more.
4

(c) The term "emplovment"

means any service, of whatever nature,
formed within the Vnited States by an employee for his employer,

per-

Pigs. 90, Art.

205

Section 1101(a) of the Act provides in part;
(4) The term "corporation" includes associations,
III

0

(6) The term "employee" includes an oCicer of a corporation.
It has been concluded after further consideration of the matter
that an honorary ofFIcer of a corporation may not, in any real sense,
be regarded as an ofFicer within the contemplation of section 1101(a)6
of the Act. In determining whether this conclusion applies in any
particular instance, however, it is necessary first to decide whether the
individual involved is in fact an "honorary" ofFicer. While this decision must in turn rest upon a consideration of the facts in each
specific case with respect to which the question arises, in general it
will be considered that an ofticer of a corporation is an "honorary"
OHicer within the meaning of the foregoing rule if (1) he is specificall
designated an honorary oScer; (2) such designation is solely to do him
honor or to have him included in the organization because of his
name, prominence, or standing in the coininunity; (3) it »ould not
ordinarily be necessary to fill his olFIce should he die or resign; (4) as
such ofFIcer, he does not actually perform any service and is not required or expected to perform any; and (5) as such OScer, he does
If it is denot receive, and is not entitled, to receive, remuneration.
termined, upon a consideration of these factors, that an individual's
relationship to a corporation is in fact solely that of an honorary
OFicer, he is not an employee of the 'corporation for purposes of
Title IX of the Social Security Act and should not be included in
determining whether the corporation is an employer oi eight, or more
so as to be subject to the tax imposed under that title,
of the ruling published in Cumulative Bulletin
Inconsideration
1937—1, 460, as S. S. T. 150, results in a determination, on the basis
of the conclusions stated above, that such ruling is erroneous. Accordingly, S. S. T. 150 is hereby revoked.
RITUALISTIC OFFICERS OF FRATERNAL ORGANIZATIONS.

The Bureau has also given consideration to the question of whether
of fraternal organizations, whose duties are exclusively ritualistic, are to be considered "employees" for purposes of. Titles VIII
and IX of the Social Security Act.
The conclusion has been reached in these cases that ritualistic services, as such, do not constitute "service" within the meaning of that
term as used in sections 811(b) and 907(c) of the Act and accordingly
that those oiFIcers whose duties and activities are exclusively ritualistio
are not, in the performance of such duties and activities, to be considered as being in;in "employment " for purposes of Titles VIII and
IX of the Act. In determining whether or not services are exclusive''
ritualistic within the meaning and intent of the foregoing rule, incidental nonco77I pe7I8cfed administrative services may be igi~iored. Under this rule the taxes imposed under Titles VIII and IX of the Act
attach only with respect to the compensation of those o%cers whose
services are not exclusively ritualistic and only such OScers are to be
counted for the purpose of determining whether the organization is
an employer of eight or more individuals so as to be subject to the
tax imposed under Title IX of the Act.
olFIcers

172176'
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Correspondence and inquiries in regard to the contents of this
minieogTapli should refer to its number and to the symbols AkC: RR.
GUT T. HELvERINo&

Comnnw~

SEcTIGN 907: Definitions.
REGU~TICNS 90, AETxcLE

205: E'mployed individuals.
(See S. S. T.

High school students placed in vocational training.
356, page 288.)
SEcTroN

907. Definitions.

90, ARTICLE 205: Employed individuals.
"Shearing crews. " (See S. S. T. 360, page 290.)

RrxoULATIONS

SEcTIO~

907: Definitions.

90, AIRTIGLE 205: Employed individuals.
Associate physicians rendering services in clinic.
363& page 291.)

REGULATICNs

Sr&CTICN

(See S. S. T.

907: Definitions.
205; Employed individuals.
(See S. S. T. 367& page 293.)

REGULATIQNs 90& ARTIcLE

Gold professional.

SEcTIo~ 907: Definitions.

206(1): Agricultural labor.
in harvesting vegetables.
(See

REGUI ATICNs 90, ARTIGLE

Services performed
page 286. )

S. S. T. 351,

SrcTroN 907: Definitions.
RE, ULATICNS 90, ARTIGLE 206 (1):Agricultural labor.
Services performed in the operation of a dairy. (See
page 294, )
SEcTICN

907: Definitions.

REGULATICNs

Threshing
SEcrxoN

S. S. T. 357,

90, AIITICLE 206(1): Agricultural labor.
of grain. (See S. S. T. 358, page 2M. )

907: Definitions.

90, ARTICLE 206(1): A.gricultural labor.
Services performed in raising, harvesting, packing, and transporting water cress. (See S. S. T. 361& page 297.)

RrGULATICNs

SEc~ioN 907: Definitions.
90 ARTIOLE 206 (
A.gricultural labor.
Services performed in connection with the repair and maintenance
of farm properties. (See S. S. T. 368, page 298.)
REGULATIONs

1):

[Regs. 90, Art. 207.
SECTIQN 907: Definitions.
REcULATIGNS 90) ARTICLE

and members of crev-s.
Officers and members of the crew on vessel during "lay-up" and.
"fit-out " seasons. (See S. S. T. 861, page 299.)
HEOTIGN

907: Definitions.

206(8): Ofiicers

and members of crews.
lightIndividuals performing services on board nonself-propelled
(See S. S. T. 866, page 800.)
ers and barges.
REGULATIGNs 90& ARTICLE

SEcTIoN

206(8): Officers

907: Definitions.

90, ARTICLE 206(5) —(6): Government employees.
Instructors conducting training classes organized pursuant to the
(See S. S. T. 862, page
Ohio State plan for vocational education.
802. )

REGULATIGNs

SECTIoN

907: Definitions.

90, ARTIcLE 207: Wages.
Cash allowances for lunches paid by the
ployees. (See S. S. T. 348, page 304.)

REGULATIONS

0

Company

to its em-

1969—11-9754
S. S. T. 855
90, ARTICLE 207: Wages.
(Also Section 811; Regulations 91, Article 14.)
Computation of "wages" under Title IX of the Social Security

SEcT~oN

907: Definitions.

REGULATIGNs

Act in ilic case of milk delivery&nen where deductions from, or adare made due to "shortditions to, their regular remuneration
'
ages or ov& rages" in their accounts.

Advice is requested whether "shortages" or "overages" in the accounts of Inilk deliverymen sliould be talen into consideration in
the computation of "wages" payable to such deliverymen for the
purpose of Title IX of the Social Security Act.
It is stated that a certain creamery is enga«ed in the retailing
The
of dairy products and employs a number of milk deliverymen.
frequently have "shortages" or "overages" in their
deliverymen
accounts due to errors in making change and similar reasons. Pursuant to an agreement, which forms an integral part of the contract
of employment, such "shortages" or "overages" are charged or
credited to the account of the individual deliveryman and are deducted from, or added to, his regular pay. Iior example, a certain
deliveryman may receive a salary of 10m dollars per month and be
charged during a given month with a shortage of z dollars in his
account. The net amount received by him for such month would,
therefore, be 9z dollars. Or, in another nronth, there may be an
"overage" of ai dollars and the amount paid to him would be 11z
dollars. The question for determination is the basis to be used in
"
computing the wages" of such deliverymen.
"wages"
as defined under section 907(b) of the Social
The term
Security Act includes "all remuneration for employment. . Article

"

Regs.

SO,

Art. 200.]

207 of Regulations 90, applicable to Title IX, provides that the basis
upon which the remuneration is payable, the amount of remuneration, and the time of payment, are immaterial in determining whether
the remuneration constitutes
wages. "
)Vhere under the contract of employment between the employer
and the deliverymen it is provided that deductions from, or additions to, the regular remuneration of such deliverymen will be made
in cases of "shortages" or "overages" in their accounts, it is held
in computing the taxable "wages" of the deliverymen, for the purpose of Title IX of the Social Security Act, that only the amount
actually payable to such employee during the calendar year should
be included (that is, salary minus "shortages, plus "overages").
Thus, in the example above outlined, it is held where a net amount
of 9~ dollars is payable to a deliveryman for one month and lie
dollars for another month, his regular remuneration being 10m dollars
per month, and where the deficiency and excess are due, respectivelv,
and an
overage
in his account, the taxab/e
to a " shortage
" wages " of su~ch employee
are 9z dollars and 1 lz dollars, respectively,
for those months. This conclusion is equally applicable under Title
VIII of the Act.

"

"

"

SEGTIoN

907: Definitions.

"

"

9

90, ARTICLE 207: ages.
Payments made to discharged employees upon reinstatement by
order of the National Labor Relations Board. (See S. S. T. 359,
page 305.)
REGULATIONS

SECTION 907: Definitions.
REGULATIQNs 90, ARTIcLE

209! Items included as wages.
Payment of bonuses in United States savings bonds. (See
349, page 309.)

S. S. T.

[Regs. 100, Art. 2.
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CARRIERS TAXING ACT OF 1937.
SzcnoN

1:Definitions.

RzG~TioNs

100& AzTicrz

2: Who

are employers.

1989—9-9785
C. T. 16

The M Hospital Association, which is maintained by the 0 Railroad Co., a "carrier" as defined in section 1(i) of the Carriers
Taxing Act of 1937, and which was incorporated to supply hospitalization an&1 treatment to employees of the railroad, is an "employer"
within the meaning of section 1(a) of that Act.

Advice is requested whether the M Hospital Association is an "employer" within the meaning of section 1(a) of the Carriers Taxing

Act of 1987.
The M Hospital Association (hereinafter called the association)
and treatment for emwas incorporated to supply hospitalization
ployees of the 0 Railroad Co. (hereinafter called the railroad) and a
The association is governed by a board
number of its subsidiaries.
of trustees consisting of' six members, all of whom are employees of
the railroad and four of whom are officials of the railroad. The four
railroad oKcials became members of the board by reason of their positions with the railroad, while the other two trustees are elected by
members of the association. Five of the eight officer of the association are railroad ofiicials. The association maintains hospitals and
sta6's of surgeons and physicians at various points on. the lines of the
railroad system. The hospital lands and buildings are owned by the
railroad and medical services and treatment at such hospitals are confined to employees of the railroad. Funds for carrying on the activities of the association are derived from contributions bv the railroad
The railroad does not contribute any definite sum to the
employees.
association but has furnished and equipped some of the hospitals and
has hauled materials and supplies without charge. It provides free
transportation for employees of the association.
Article 2 of Regulations 100, promulgated under section 1(a) of the
Carriers Taxing Act of 1987, provides in part as follows:
Each of the following

Act-

(a) Any carrier,
carrier by railroad,

persons

is an employer

within

the meaning

of the

that is, any express company, sleeping-car company,
subject to Part I of the Interstate Commerce Act.

or

(b) Any company which
(1) is directly or indirectly

owned or controlled by one or more employers as defined in paragraph (a) of this article, or under common control therewith, and
(2) operates any equipment or facility or performs any service (except
trucking service, casual service, and the casual operation of equipment or
facilities) in connection with
(A) the transportation of passengers or property by railroad, or
(8) the receipt, delivery, elevation, transfer in transit, refrigeration or icing, storage, or handling of property transported by railroad.
As used above in this articleThe term "controlled" includes direct or indirect control, whether legally
enforceable and however exercisable or exercised.
The control may be by
means of stock ownership, or by agreements, licenses, or any other devices which
insure that the operation of the company is in the interests of. one or more
carriers. It is the reality of the control, however, which is decisive, not its
form nor the mode of its exercise.

It

0

Railroad Co., v hich is a carrier as defined
appears that the
1(i) of the Carriers Taxing Act of 1987, has a majority

in section

Regs. 100, Art.
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membership on the association's board of trustees, and that, of the
eight overs of the association, five are o6cials of the railroad. These
factors, together with the fact that the railroad owns the hospital
buildings and the land on which they are located, indicate that the
Railroad Co. )
association is "controlled" by a carrier (i. e. the
within the meaning of the above-quoted provisions of the regulations.
It remains to be determined whether the association is operating
any equipment or facility or performing any service (which is of
the type not excepted by the Act) in connection with the transportation of passengers or property bv railroad.
The Interstate Commerce Commission has held that properties
owned by railways and used for hospitals for their employees are
used " for common-carrier purposes. " Under section 19(a) of the
Interstate Commerce Act, the Commission is directed, in evaluating
railway properties for rate-making and recapture purposes, to investigate and report separately property "owned or used by' said common carrier for its purposes as a common carrier" and property
"held for purposes other than those of a common carrier. " (Cf.
section 19a(b), First and Third& Interstate Commerce Act. ) Under
that section, the Commission pointed out in the case of. the Pennsylvania Railroad Co. et al. (1929) (22 I. C. C. Val. Rep. , 1), that
lands owned and used by carriers for hospitals are classified as carrier lands. While it may be argued that the words "for commoncarrier purposes" do not have the same meaning as the words "In
connection with the transportation
of passengers or property by
railroad, " nevertheless the decided cases furnish persuasive authority
for the view that under the circumstances stated, the association in
question is performing services in connection neith the transportation,
of paa~engere or property by railroad. Furthermore, it is obvious
that the liealth and well-being of railway employees bear a fairly
close relationship to the safety and efficiency of railway transportation. Low cost treatment, such as that afforded by the association,
tends to insure immediate disclosure of illnesses and injuries which
may result in general transportation ineSciency; and proper hospitalization helps to promote the early return of incapacitated. employees to their posts of duty.
In view of the foregoing, it is held that the furnishing of hospitalization and treatment for the injuries and sickness of railway employees under the circumstances above described constitutes the performance of a service in connection with the transportation of passengers or property by railroad within the meaning of the Act.
Accordingly, the M Hospital Association is an "employer" within
the meaning of section 1(a) of the Carriers Taxing Act of 1987.
&

1:

Definitions.
SzcTroiv
REoiiLATroivs 100, AHTroLE

8: Who

are employees.

0

1989-7-9717
C. T. 15

B, an attorney engaged hy the M Railway Co. and paid a retainer
fee to serve as counsel for the company in the State of R, is not
an employee of that company within the meaning of the Carriers
Taxing Act of 1937.
Advice is requested whether B, an attorney who renders services
to the M Railway Co., is an employee of that company under the

Carriers Taxing Act of 1987.

319

[Regs. 100, Art. 3.

The attorney is engaged in the practice of law in the State of R,
maintaining his own ofiice and supplying it with all necessary equiprnent at his own expense. Under a written contract with the M Railway Co. (hereinafter called the company), he agrees to serve as counsel for the company in all its matters in the State of R as and when
required by any executive officer of the company and subject to the
eneral direction of its general counsel. He receives the amount of a
ollars a month to cover retainer, assistance in making settlements,
drawing contracts and other documents, and for other services except
those in connection with the prosecution or defense of litigation. For
such services he is paid reasonable fees to be approved by the company's
general counsel, consideration being given to the fact that he receives
informs the general counsel of the company as to
a retainer fee.
matters handled by him, keeping a list of all litigation entered into,
and must, as and when requested, furnish the general counsel information showing the status of the same. He is not required to give preference to the work of the company over the work handled by him for
others, and is not required to devote any particular amount of time
to the service of the company, nor is he required to conform to fixed
The contract is subject to termination at any
hours of employment.
time by either of the parties giving to the other 10 days' written notice.
Section 1 of the Carriers Taxing Act of 1987 provides in part as
follows: "(b) The term ' employee' means any person in the service
~ * *.
Section 1(d)
of one or more employers for compensation
"An
in
individual
is in the service of
part that,
of the Act provides
an employer whether his service is rendered within or without the
United States if he is subject to the continuing authority of the employer to supervise and direct the manner of rendition of his service,
which service he renders for compensation
Article 8(a) of Regulations 100 reads in part as follows:

8

"

It is not necessary that the employer actually direct or control the
manner in which the services are performed; it is sufficient if the employer
has the right to do so. The right of an employer to discharge an individual
is also an important factor indicating that the individual is an employee.
Other factors indicating that an individual is an employee are the furnishing
of tools and the furnishing of a place to work by the employer to the individual
who performs the services. In general, if an individual is subject to the control or direction of an employer merely as to the result to be accomplished
by the work and not as to the means and methods for accomplishing the result,
contractor.
he is an independent
An individual
performing services as an
independent
contractor is not, as to such services, an employee within the
meaning of the kct.
Generally, an individual performing services for an employer as defined in
section 1(a) as a physician, lawyer, dentist, veterinarian, contractor, subcontractor, public stenographer, or auctioneer, who follows an independent profession, trade, or business, in which he offers his services to the public, is an
independent
contractor.
Individuals following the callings mentioned may,
however, be employees.
Whether or not an individual is an employee will be determined upon an
examination

of the particular

facts of the case.

In the present case it appears that the attorney in question maintains his own o5ce and pays all expenses incident thereto. The company has no authority to regulate his hours of work or to require
that he devote a certain amount of time to the company's business.
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He carries on his own private practice in addition to services rendered by him for the company, and the company has no authority to
require him to give preference to the work done for it; It is stated
that the stipulation ln the contract that he is to work subject to the
direction of the general counsel nierely means that the general cou&isel
will direct him as to what cases he will handle and advise him when
the company is willing to compromise in order to avoid a suit and
as to other general questions of policy. The retention of this measure of control does not substantially diminish his autliority to work
according to his own methods, using his discretion and exercising his
professional judgment.
It thus appears that the company has not
retained control over the manner and method to be employed by him
in doing his work but the control rel. ained relates only to &J&hat shall
be done.
Under the facts presented, it is held that the M Railway Co. neither
exercises, nor has the right to exercise, the degree of control over
the activities of B which would constitute him an employee under
the provisions of section 1(d) of the Carriers Taxing Act of 1937 and
article 3 of Regulations 100. Accordingly, B is not an employee of
the M Railway Co. for the purpose of that Act
(Cf. S. S. T. 86&
C. B. 1987-1, 469; S. S. T. 940, C. B. 1937-o, 408; S. S. T. 271& C. B.
1988—1& 409 S. S. T. 991& C B 1938 1& 416 )
.
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compensation.
Amounts

deducted from the remuneration

of the employees of the

M Company to pay for switchmen's
lanterns and hund tools purchased by the employees and used in performing their servlres for
the company do not constitute "compensatiun" &vithin the mesuiug

of section

1(e)

of the Carriers Taxing Act of 1887.

Advice is requested whether amounts deducted from the remuneration of employees of the M Company to pay for switchmen's lanterns
and hand tools constitute taxable "compensation" within the meaning of section 1(e) of the Carriers Taxing Act of 1987.
The employees of the M Company obtain from and pay the company for, switclimen's lanterns and hand tools or use in the performance of their services. The cost of these items is deducted
The tools generally used by the
from the employee's remuneration.
employees are hammers, chisels, ~renches, etc. The total value of
such equipment used by each employee is approximately 12u& dollars,
and the equipment is used about five years before replacement is
necessary. The majority of the tools are used by the employee
exclusively in the performance of his services for the M Company.
These items are the property of the employee and are retained by
him upon the termination of his employment.
Section 1(e) of the Carriers Taxing Act of 1987 provides in part
as follows:
The term "compensation" means any form of money remuneration
earned by an individual for services rendered us au employee to one or more
employers,
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Article 6 of Regulations
¹

100 provides in part as follows'.
¹ ¹ The following items are included in compensation with respect to

employees and in analogous situations

with respect to employee represents.

tives-

(c) Allowance or reimbursement for traveling or other expenses iucurred in
the business of the employer to the extent of the excess of such amount, if any,
over such expenses actually incurred and accounted for by the employee.

It is held that amounts deducted by the M Company from the remuneration of its employees to pay for the switchmen's lanterns and
hand tools in question, used in connection with their employment
with that company, do not constitute "compensation" within the
meaning of section 1(e) of the Carriers Taxing Act of 1987.

7:

Collection and payment of taxes.
SECTION
REGULATioNs 100, ARTIGIE 606: Payment of

—

tax.

—

1939—2—9668
Ct. D. 1376

TAX ON CARRIERS CARRIERS TAXING ACT OF 1937 RAILROAD RETIREMENT
ACTS OF 1985 AND 1937 DECISION OF SUPREME COURT.
INJUNCTION

—

—

—BILL

OF RAILROAD

IN EQUITY ENFO1?CEMENT AGAINST RAILROAD
RETIREMENT ACTS AND CAI?RIERS TAXING ACT.

The State of California is not entitled to an injunction to restrain
the enforcement of the Railroad Retirement Acts of 1935 and 1937
and the Carriers Taxing Act of 1937 against a railroad owned and
operated by the State in interstate commcrce. There was adequate
to test at law the applicability and constitutionality
opportunity
of these Acts of Congress, no danger is shown of irreparable injury
if that course is pursued, and the bill is without equity.
SUPREME COURT OF THE UNITED STATEs.

The State of California v. Murray II. Latimer et al.
[305 U. S., 2o5. ]
[December 5, 1938.]
OPINION.

Mr, Justice BRANDEzs delivered

the opinion of the Court.
California owns the railroad along the San Francisco water front known as
State Belt Railroad, and operates it in interstate commerce.
(Shernian, v.
United States, 282 U. S., 25; United States v. California, 297 U. S., 175.) On
leave granted (304 U. S.,
), the State filed in this Court this bill against
the members of the Railroad Retirement Board and the Commissioner of Internal Revenue, individually
and in their oificial capacities, to enjoin them from
enforcing against that railroad provisions of the Acts of Congress known as the
Railroad Retirement Acts of 1935 and 1937' and of the Carriers Taxing Act of
1937.'
The bill recites that California has a State employees' retirement system sustained by a fund to which the State and its employees contribute; and that all
the persons employed in the operation of State Belt Railroad are members of
that retirement system and are entitled to pensions thereunder, u~less they are
members of a retirement system supported wholly, or in part, by funds of the
United States; that the three Acts of Congress named have for their sole purpose the establishment of a pension system of annuities and other benefits for
employees of interstate railroads; and that the Federal svstem is sustained by
taxes imposed by the Carriers Taxing Act. The bill asserts, apparently, that
as a matter of statutory construction, the Federal system is not applicable to
tho employees of State Belt Railroad; R.nd apparently that if construed as
applicable to them, the legislation is unconstitutional.
The bill charges that
the Railroad Retirement Board has threatened to require the complainant to

—

' Act of August 29, 1935 (ch. 812, 49 Stat. , 967), as amended June 24, 1937 (ch. 382,
Part I, 50 Stat. , 307, 45 U. S. C. , section 228a —r (1937 Supp. ) ).
s Act of June 29, 1937 (ch. 405, 50 Stat. 43(5, 45 U. S. C. sections 261—
273 (1937
,
,
Supp. ) ).
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gather and keep records concerning the employees of the State Belt Railroad,
which would subject it "to great expense"; and that the Board "wili enforce
against the complainant, its officers, agents, and employees certain penalties if
it refuses" to do so. The bill charges, also, that the Commissioner of Internal
Retenue has threatened to enforce taxes, under the Carriers Taxing Act, and
will subject it to heavy fines aud penalties if it fails to pay the same. The
relief prayed is that the three Acts of Congress be declared inapplicable to State
Belt Railroad; that the members of the Railroad Retirement Board be enjoined, among other things, from requiring the railroad to assemble and furnish
the information requested; and that the Commissioner of Internal Revenue be
enjoined from enforcing collection of the taxes claimed.
The defendants moved to dismiss the bill, assigning therefor nine grounds.
%e need consider only the objection that the bill is without equity. ' For we
are of opinion that there was adequate opportunity to test at law the applicability and constitutionality of the Acts of Congress; and that no danger is shown
of irreparable injury if that course is pursued.
First. The alleged threat of the Railroad Retirement Board to require Stats
Belt Railroad to gather and keep records of its employees does not expose it to
irreparable injury. The Railroad Retirement Act of 1987 provides:
"SEc, 8. Employers shall file with the Board, in such manner and form and
at such times as the Board by rules and regulations may prescribe, returns
under oath of monthly compensation of employees, and, if the Board shall so
require, shall furnish employees with statements of their monthly compensation a.s reported to the Board.
" Slee. 10(b) 4. v s s The Board shall have power to require all employers and employees and any officer, board, commission, or other agency of
the United States to furnish such information and records as shall be necessary
for the administration of such Acts. The several district courts of the United
States and the District Court of the United States for the District of Columbia
shall have jurisdiction upon suit by the Board to compel obedieuce to any order
of the Board issued pursuant to this section
"SEc. 18. Any officer or agent oi' an employer s * * who shall willfully
fail or refuse to make any report or furnish any information required, in accordance with the provisions of section 10(b)4, by the Board e v s shall
be punished by a fine of not more than $10,000 or by imprisonment not exceeding one year. "
The only "threats" made against the complainant in connection with these
sections is a ruling by the Railroad Retirement Board that the State Belt
Railroad is subject to the Railroad Retirement Acts. No speciflc action in
relation to that railroad appears to have been taken by the Board. ' Pigulatiors have been prescribed under sections 8 and 10 which are simple and of a
type which can be complied with largely by transcriptions from pay rolls. ' The
bill alleges that compliance with the regulations would subject the State "to
great expense. " No supporting detail or specification is given. Such a general
statement is not an adequate basis for relief on the ground of irreparable
s This objection wae the basis of two of the reasons given in support of the motion
The other seven are: (1) The individual citizenship of defendants can
to dismiss.
form no basis for the original jurisdiction of the Court. The defendants can and will
act only as o(5ciale of the United States ' and as o(5ciale they are citizene of no State.
(2) The collector of internal revenue for the tlret district of California and the emplnyeee
of the State Belt Railroad have not been joined as defendAnts.
They are indispensable
parties in whose absence the Court should not proceed. (3) The cause ie not maintainable in this Court, since the collector of internal re~onus for the flret district of California, a citizen of California, should be made a party, and to join bim would deprive
the Court of original Jurisdiction.
(4) The cause ie not maintainable in this Court,
since the employees of the Stets Belt Railroad, citizens of California, should be made
parties, and to join any of them would deprive the Court of original jurisdiction.
(5)
Maintenance of the suit ie prohibited by section 3224 of the Revised Statutes,
(6) 'the
United States ie the real party in interest and hence an indispensable party.
(7) The
issues presented by complainant have been clearly decided against it by previous decisions
of this Court, and a reexamination of those contentione would serve no useful purpose.
"Compare Dalton adding jtfachfns Oo. v. State Corporation Commission of ths Oornsnontoealth of Firginia (236 V. S., 699 701); Continental BaMng Co, v. 9'oodrtng (286
V. S., 352, 367—368); Stats Oorporat(on Oornrnission of Kansas v. W(chtta Gas Oo. (290

V. S., 561, 568-569).
'3 Federal Register, page 22 et eeq. (promulgated December 81, 1937), 8 Federal
Register, page 218 (promulgated January 17, 1938), in effect at the time leave to Qle the
bill of complaint wae granted, May 16, 1938, later superseded by 8 Federal Register, pages
1478, 1493 et eeq, part 50 (promulgated hfay 81, 1838).

[Regs. 100, Art. 506.
damages. ' The trifling expense of temporarily complying with the regulation
until the applicability of the Act shall have been judiciallv determined, like
the expense oi' the administrative hearings complained of in Ayers v. Bethlehem
Shippbig Corporation (808 U. S., 41, oU, 51), anil Petroleum Exploration, Inca
v. Public Service Gommission (804 U. S., 209, 220, 221), is not sufficient to support the claim of irreparable injury indispensable to interposition by injunction.
(Compare Spielrnau ttfotor Sales Go. v. Dodge, 295 Ui. S., b9, 95, 90. )
Moreover, the Board is without power to enforce its regulations except by
resort to legal proceedings, as provided in section 10(b) 4; and in any suit which
it may institute to enforce the regulatio~s' ample oyportunity is afforded to
defend, on the ground that State Belt Railroad is not subject to the Railroad
Retirement Acts. It is contended that the possible penalty, in case of a prosecution under section 13, is so serious as to prevent the opportunity to defend from
being an adequate remedy.
(Compare Ear parte Young, 209 U, S., 128, 165.)
And authority to institute
No prosecution has been instituted or threatened.
such a proceeding rests not with the Railroad Retirement Board, but with the
United States attorney for the northern district of California, Ivho is not made
defendant in this suit. ' Furthermore, it may be doubted whether a refusal to
comply with the regulation would be deemed willful, if based on an honest belief that the Act is not applicable to a railroad operated by the State. (Compare United States v. )ifurdock, 290 U. S., 889, 894—896. )
Second. The alleged threat of the (,'onimissioner of Internal Rn ernie to require payment of the tax does not show danger of irreparable injury,
The only
threat alleged is the rulir. g that the Carriers Taxing Act is ayplicable to this
railroad a ruling made in answer to an inquiry by the attorney general of the
State. The tax for the year is $7, 862.82 payable by the State Belt Railroad;
and an equal amount payable by the eiriployees to be deducted by it from their
I'ayment of (he tax would not expose the State to irreparable
compensation.
injury, ' since the amount paid with interest could be recovered if not due.
Payment followed by proceedings to recover the amount would involve some
delay, as an action at law to recover the sum paid could not be instituted until
six months after making the claim for refund, if the Commissioner should fail to
Such possible clelay, it is urged, is a special circumstance
act earlier upon it.
which justifies resort to a suit for an injunction in order that the question of
liability may be promptly dctcrmiued.
If the delay incident to such proceedings
justified refusal to pay a tax, the Federal rule that a snit in equity v ill not lie
to restrain collection on the sole grouiid that the t:ix is illegal, could have little
For possible delay of that chsract& r is the conimon incident of
application.
practically every contest over the validity of a Federal tax.
It is urged that in order to raise the money with which to pay the State' s
portion of the tax, it would be necessary to readjust the tariffs of State Belt
Railroad; and that the deduction of the employees' portion from the pay roll
would result in a, multiplicity of suits by employees to recover the amounts and
to reestablish their rights and privileges under the laws of the State. The
meager statements of the bill do not convince us that the apprehension alleged
is well founded.
The State Emplovees Retirement Act also requires the State
Belt Railroad to make deductions from the salaries of its employees. The bill
does not show the precise relationship between the amounts required to be deducted by the State and Federal Acts, or even, if the amount of the Federal
deduction is greater, that it is impossible for the State Belt Railroad to work
out with its employees a way of adjusting its affairs during the period of uncertainty as to which Act is applicable.
Mere inconvenience to the taxpayer in
raising the money with which to pay taxes is not uncommon, and is not a
special circumstance which entitles one to resort to a snit for an injunction in
order to test the validity or applicability of the tax. For aught that appears
prompt pavment of the tax and claim of refund would have led to an early
determination
of the liability here contested.
Bill dismissed.

—

"

'Compare Shelton v. Platt (139 V. S., 591, 596); Cruin)rehash v. Bide rll (176 V. S.,
73, 81); Indiana Iffy. i'o. r. Ifoehne (188 U, S., 681, 690); Boise Artesian II'ster Co. v.
Boise City (213 U. S., 276, 285).
' Compare Cnvannuph v. Looney (248 U.
Irenner v. Boyhin (271 U, S., 240) l
IIsrtey v. K(ncnid (285 IT. S., 95),
'Comnare I'ederal Trade Cornmiee(on v, Clnire Furnace Co. (274 U. S., 160, 173—174) l
Philadelphia Cn. v. Stf&nsnrr (223 U. S„605,020—622).
~ Dotes v. Chb nno
(11 Wall. , 108). See also cases in note 6.
n R. S. section 3220, as amended
by section 1103, Revenue Act of 1932.
n Ses cases under note 6.
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CHAPTER I BUREAU OF INTERNAL
REVENUE PARTS 410 AND 4us.
Amending articles 502 and 505 of Regulations 100, as amended,
relating to the employers' tax, employees' tax, aud employee representatives' tax under the Carriers Taxing Act of 1987. and su«b
articles as made applicable to the Internal Revenue Code by Treas-

TITLE 26 INTERNAL REVENUE

ury Decision 4885 fpage 396, this Bulletin].
TREASURY DEPARTMENT)
OFFICE OF COMMISSIONER OF INTERNAL REVENUE)

lVa~hington, D. O.
To Collectors of internat Re2)enue and Others Concerned:
Regulations 100, relating to the employers' tax, employees' tax, and
employee representatives' tax ui)der the Carriers Taxin)r Act of 1987
(Part 410 of Title 26, Code of Federal Regallations) ) a»d those
regulations as made applicable to the Internal Revenue Code by
Treasury Decision 4885, approved February 11, 1989 (page 8q6, this
Bulletin] (Part 465, Subpart B, of such Title 26), are ainended as
follows:
(1) The second sentence of article 502 (section 410.502 of such
Title 26), relating to final returns, is amended to read as follows;
Such return

shall

be filed with

the cofiector on or before the sixtieth

tlay

after the date of the final pavment of con)pensation with respect to which the
tax is i)nposed, except that if . uch final payment v. -as made prior to April 1,
1939, the returu shall be filed on or before the thirtieth day after the date of
such payment.

(2) The first sentence of the second paragraph of article 505 (section 410.505 of such Title 26), relating to the place and time for filing
returns, is amended to read as follows:
The return for the period January 1, 1937, to September 30, 1987, inclusive,
shall be filed on or before November 30, 1987; the return I' or eu«b quarterly
period thereafter up to and including tbe period ended December 31, 1988, shall
be filed on or before the last day of the first calendar month following the perh)d
for which it is made; and the return for each quarterly period subsrquent tO
December 31, 1938, shall be filed on or before the last day of the second calendar
month following the period for which it is made.

(This Treasury decision is prescribed pursuant to the following
sections of. law: Sections 1580(b), 1586. 2701, 2709, 1585, a»d 8791
of the Internal Revenue Code (58 Stat. , Pa& 1); sectio»s 7(b), 7(c),
and 12 of the Carriers Taxing Act of 1987 (50 Stat. , 489, 44); 45
U. S. C., Sup. IV, 267, 272); and sections 602 and 1) 02 of the Revenue
Act of 1926 (44 Sl, at. , 94, 112; 26 U. S. C., 1121, 112!I).)
GUY

roved
JOHN

QJ.

ISI'ch 09 1989

W.

onI2ss2oner

T.

HELVERINO)

of Internal Beve&lEe,

HANES)

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register March 81, 1939, 12.27 p. RL)
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Article 10 of Regulation
of stocl-s and bonds.

T. D. 4902

—

I, PART 80 ESTATE TAX.

80 (1S37 edition)

amended.

—Valuation

TRF MIIRT DEPARTMENT,
OFFICE OF COMiillssloiXER OF IXTKRXAL REVE&i',

%'ashington, D. C.
To Collectors of Interna/ Revenue and Others Concernedt
Subdivision (a) of article 10 of Regttlations 80, 1987 edition (section 80. 10 of Title 26, Code of Federal Re~~lations), and that article
as made applicable to the Internal Revenue Code by Treasury Decision
4885, approved February 11, 1989 (Part 465, Subpart B, of' such Title
26 [page 896, tlnis Bulletin]), is amended to read as follows:
(a) General The value of every item of property includible in the gross
estate is the fair market value thereof at the time of the decedent's death; or,
if the executor elects in accordance with the provisions of article 11, it is the
fair market value thereof at the date therein prescribed or such value adjusted

—

as therein set forth. The fair market value is the price at which the property
would change hands between a willing buyer and a willing seller, neither being
under any compulsion to buy or to sell. The fair market value of a particular
kind of property includible in the gross estate is not to be determined by a forced
sale price. Such value is to be determined by ascertaining as a basis the fair
market value as of the applicable valuation date of each unit of the property.
For example, in the case of. shares of stock or bonds, such unit of property is a
share or a bond. All relevant facts and elements of value as of the applicable
valuation date should be considered in every case.

Subdivision (c) of article 10 of Remllations 80, 1987 edition (section
80.10 of Title 26, Code of Federal Regulations), and that article as
made applicable to the Internal Revenue Code by Treasurj Decision
4885& approved February 11 1939 (Part 465, Subpart B, of such Title
26), is amended to read as follows:
(o) Htocks and bonds. The value of stocks and bonds, within the meaning
of the statute, is the fair market value per share or bond on the applicable

—

valuation date.
In the case of stocks and bonds listed on a stock exchange the mean between
the highest and lowest quoted selling prices on the valuation date shall be
considered as the fair market value per share or bond. If there were no sales
on the valuation date, such value shall be determined
by taking the mean
between the highest and lowest sales on the nearest date before and the nearest
date after the valuation date (both such nearest dates being within a reasonable

(325)
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period), and by prorating

326

the difference between such mean prices to the
valuation date, and by adding or subtracting. as the case may be, such prorated
portion of the difference to or from the mean price obtaining on such nearest
date before the valuation date. For ex~mple. assume that sales of stock
nearest the valuation date (June 15) occurred two days before (June 13) and
three days after (June 18) and that on such days the mean sale prices per
share were $10 and $15, respectively.
The price of $12 shall be taken as representing the fair market value of a share of such stock as of the valuation
date. If, however, on June 13 and June 18 the mean sale prices per share were
$15 and $10, respectively, the price of' $13 shall be taken as representing the fair
market value of a share of such stock as of tbe valuation date. If tbe security
was listed on more than one exchange, the records of the exchange where the
security is principally dealt in should be employed.
In valuing listed stocks and
bonds the executor should observe care to consult accurate records to obtain
values as of the applicable valuation date.
In the case of stocks and bonds which are not listed upon an exchange, but
are dealt in through brokers, or have a market, the fair market value shall he
determined by taking the mean between the highest and lowest selling prices
as of the valuation date; or, if there were no sales on that date, such value shall
be determined by taking the mean between the highest and lowest sales on the
nearest date before and the nearest date after the valuation date (both such
nearest dates heing within a reasonable period), and by prorating the d)fference
between such mean prices to the valuation date, and by adding or subtracting,
as the case may be, such prorated portion of the difference to or from the mean
price obtaining on such nearest date before the valuation date. If quotations
are obtained from brokers, or evidence as to the sale of securities is obtained
from the officers of the issuing companies, the executor should preserve in bis
files the letters furnishing such quotations or evidence of sale for inspection
when the return is verified by an investigating officer.
If actual sales are not available during a reasonable period beginning before
and ending after the valuation date, the fair market value may be determined
by taking the mean between the bona fide bid and a.sked prices on the nearest
date before and the nearest date after the valuation date (both such nearest
dates being within a reasonable period), and hy prorating the difference between
such mean prices to the valuation date, and by adding or subtracting. as the
case may be, such prorated portion of the difference to or from the mean price
obtaining on such nearest date before the valuation date.
If actual sale prices or quoted bona fide bid and asked prices are available
on a date within a reasonable period prior to the valuation date, but if no
actual sale prices or bona fide bid and asked prices are available on a date
within a reasonable period after the valuation date, or vice versa, then the mean
between such highest and lowest available sale prices or bid and asked prices
may be taken as the value.
If actual sales or bona fide bid and asked prices are not available, then,
in the ease of corporate or other bonds, the value is to be arrived at by giving
consideration to the soundness of the security, the interest yield, the date of
maturity, and other relevant factors, and, in the case of shares oi' stock, upon
the basis of the company's net worth, earning po~er, dividend-paying capacity,
and all other relevant factors having a bearing upon the value of the stock.
Complete financial and other data upon which the valuation is based should be
submitted with the return.
In cases in which it is established that the value per bond or share of any
security determined on the basis of selling or bid and asked prices as herein
provided does not refiect the fair market value thereof, then some reasonable
modification of such basis or other relevant facts and elements of value shall
be considered 1n determining fair market value.
The full value of securities pledged to secure an indebtedness of the decedent
should be included ln the gross estate. If the decedent had a trading account
with the broker, all securities belonging to the decedent and held by the broker
at the date of death must be included at their fair market value as of the
applicable valuation date. Securities purchased on margin for the decedent's
account and held by the broker should also be returned at their fair market
value as of the applicable valuation date. The amount of the decedent's indebtedness to the broker or other person with whom securities were pledged
will be allowed as a deduction from the gross estate in accordance with articles
29, 36, and 52. (See article 12 for manner of listmg and describing stocks and
bonds. )

[Regs. 80(1934), Art. 25

(This Treasury decision is prescribed pursuant to the following
sections of law: Sections 811, 987, and 8791(a.) 1 of the Internal Revenue Code (53 Stat. , Part 1); section 302 of the Revenue Act of 1926
(44 Stat. , 70), as amended by section 404 of the Pevenue Act of 1984
(48 Stat. , 754; 26 U. S. C., 411) and section 202 of the Revenue Act
of 1935 (49 Stat. , 1022; 26 U. S. C., Sup. IV, 411(j) section 1101 of
the Revenue Act of 1926 (44 Stat. , 111; 26 U. S, C., 1691); and section
408 of the Revenue Act of 1982 (47 Stat. , 245), as amended by section 408(f) of the Revenue Act of 1984 (48 Stat. , 753; 26 U. S. C.,

);

587).)

GIrr T. HEr, vERING,
o f Internal Revenue

Commissioner

May 18, 1989.

Approved
JOHN

W.

HANES,

Acting Secretary of the Treasury.
(Filed wii, h the Division of the Federal Register May 20, 1939, 11.28 a. m. )
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The decedent, an oflicer and stockholder of a corporation, was a
party to a contract by which the corporation agreed to purchase at
a stipulated price the stock of any stockholder v. ho might die, insurance policies having been taken out on the lives of the stockholders,
with the corporation as beneficiary, for the purpose of enabling
it to make such purchases with the piocecds of the insurance. By
later sgreemeiits the corporation relinquished its right to death
benefil:s under the policies, and the decedent named his wife as
Therebeneficiary, reserving the right to change the beneficiary.
after the corporation contintied to pay the premiums, treating the
payments as additional compensation for services rendered and to
Under these facts, the proceeds of
be remlered by the decedent.
the policies were properly included in the decedent's gross estate
pursuant to the provisions of section 302(g) of the Revenue Act
of 1920.
2. CKRTIoRARI DENIED.
Petition for certiorari denied November 7, 1998.
UNITKD

STATEs CIRcUIT COURT oF APPEALs FQR THE SIxTH CIRCUIT.

)ttillie Belle Brazen, Executrix of the Will of Guy C. Brown, Iicceased, petitioner,
v. Commissioner of InternaL Revenue, respondent.

[95

F. (2d), 184.]

Petition to review an order of the United States Board of Tax Appeals.
Before HIcas and SIIIONs, Circuit Judges, and RATMor D, District Judge.

[March 11, 1998.]
OPINION.

Hicks, Circuit Judge: Petitioner is the widow of Guy C. Brown and the
cxecui, rix of his estate. She is also the beneficiary of the proceeds of 11 insurance

Regs. 80(1934), Art. 25.]
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policies written upon his life and amounting to $826, 648.11. She seeks a review
of the dccisiou of. the Board of Tax Appeals atfirm(ug the action of the Conunissiouer of Iuterual Revenue iu assessing estate taxes of $17,050.80 upon the
proceeds of these policies. The question is, whether the proceeds of the policies
were properly included in decedent's gross estate under the provisions of Title
26, section 411(g) &U. S. C., section 802(gl) of the Revenue Act of 1&926, aud
regulations thereunder.
The statute includes as one element of the taxable gross
estate of the decedeut "the amount receivable by afi other beneficiaries as insurance under policies taken out by the decedeut upon hie oun Hfs.
[Italics ours. )
Pertinent parts of Treasury Regulations 80, article 25, are quoted:
Iusurance is considered to be taken out by tbe decedent in all
cases, whether or not he makes tbe application. if he pays the pres&iums either
directly or indirectly, or they are paid by a person other than the b&ueficiary,
or decedent possesses any of the legal incider&ts of ownership in the poUcy.
Legal incidents of owuership in the policy include, for example: The right of
the insured or his estate to irs economic benefits, the power to change the
beneil&&iary, to surrender or cancel the policy, to assign it, to revol-e an assignmeut, to pledge it for a loan, or to obtain from the insurer a loan against the
surrender value of the policy.
For a number of years before his death on January 6, 1981, decedent had been
firm.
In
&. 'o. ,
an otficer and stockholder of Campl&eil-Ewald
an udvertisiug
February, 10~&, the stock of the corporation was held by a few persons actively
engaged in the business.
On that date the stockholders made a co»tract with
the corporation whereby it agreed to purchase the stock of auy stockholder who
might die. One clause of the agreement pointed out that policies of ir&suraure
had beeu "takeo out" on tbe lives of most of the stockholders in& luding
decedent, with the corporation as the beneficiary, for the purpose of enabling it
to purchase the stock in the event of the death of any of the i»sured stockholders. This contract was superseded by another Iu 1025, which contained
modifications unimportant
bere, but both tbe 10"4, and 10~a, contracts provided that the price to be paid for the stocl- should be book value pius a good
will value to be determined by arbitration.
A third contract dated June 26. 10'9, did sway with the provisions for the
the price
ascertainment of good will value, a clause therein reading
at which said stock shall be sold to said company shall be determined by the
company's auditors at the book value thereof, &vithout taking into consideration
m&ythiug for good will and without any further appraisal of the properties or
assets of the companv than as shown upon the books of the company at the
date of death of such deceased.
Clause 2 provided the method of payment for the stock. The amount payable therefor was reduced bv the value of the insurance carried by the cornpany on the life of the stockholder to which it was beneficiary and which it
agreed to turn over to deceased's executor. In clause 8 the amount of insuran&c
that the company agreed to carry on the lives of the class "A" sto&kholders was
listed. including $826.(100 on that of Brown, the premimns for which "sl&a11 he
deem& d to be additional &ompensation to said class 'A' stockholders for servic& s
rendered and to be rendered. " It was also provided that said insurance should
be paid to deceased's executors or otherwise and "shaB not inure to the benefit
of said Campbell-Ewald Co. in any way. "
In the fifteent clause was an engagement by class "A" stockholders not to
dispose of. nor pledge their stock or otherwise place it beyond their control
In the sixrecnth rb&y
without the written con~eat of the board of dir«tora.
agreed to make a last will and testament providing for the disposa] of 11&e
stock according to the terms of the contract; and Ir& the seventeenth they likewise bound t1&eir estates.
The eighteenth clause provided that the cash surrender values of the policies
transferred
to the indi& iduais by the o&upany shou1d follow the poli& les,
en&cet&t that $86.96Lgq &reer&&ed to O»y C. Brouw»ho&&M not be so trnnsferre&r.
It was provided that this sum should be reduced from time to time. until
liquidated. by any dividends accumulating on the poHcies after the expiration nf
the necessity for the pavment of prem(&rms; and in ths event of hts death prior
to ths liquidation, that it should bs canceled.

—"*
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All other dividends and accrued interest allowed to accumulate on the policies
prior to the transfer were assigned by the policy hoiders to tbe company for
credit against future premiums which it agreed to pay.
This contract was made bindiug upon the heirs, executors, etc. , of the
parties and petitioner joined therein as the wife of Brow~.
After the contract of June 26, 1929, and pursuant thereto and prior to
Dec&mber 10, 1980, t.he company in one form or another reiiuquished its right
to death benefits u~der the policies.
The third contract was followed by another executed on December 10, 1980.
btany of its provisions were similar to those of the third. Two of the wives.
including petitioner, bad by that time become owners of class "A" stock, and
they, joiniug in tiic coutra. ct, agreed to dispose of their stock to the company
in case their husbands died before them.
Clause 2 set forth the method to be used by the company in payiug for stock
out of insurance on the lives of deceased stockholders, of which it was the
Clause 5 was the same as clause 8 in the third co~tract.
beiieficiary.
Clause 18 read:
"Eu.ch of s s * parties agrees that he will not at any time sell or dispose of any of his class 'A' stock in said «ompuny, except as herein provi&led,
und that he will not pledge the same as collateral or place it beyond his control
without writteu consent of said company acting through its board uf directors. "
Clause 21 is the same as the eighteenth in the third contract, with tlie additional provisos
that Brown would transfer to the company all dividends and
interest accruing on the endowment policies and left with tbe insurance compaiiies until his death; that on his death tbe face amount of tbe policies
st&o«td be paid to the bet&eftci&tries &ts provtded ttiercts& and further that Brown
would not accept any cash surrender value fur the endowment policies prior to
his death or liorrow on same without the written cousent of the compariy.
It wus stipulated that the books of tlie company disclosed the payment of
$72, 976.85 in preuiiums oii the policies here in controversy. prior to June 26,
1920, the date of the third agreement, no portion of which amount was credited
or «barged to the decedent as additional coinpcusation; au&I that subsequent
to that date its books showed the puyment of $27.6&)S.06 in premiums; the entire
am&iunt of which was cre&lited to de«ed«at
as additional compensation,
in
accordance with the language of the agreement of that date and of the subsequent agreement of D&cember 10, 1980.
Construing th&se contracts in relation to each other, it seems clear enough
that decedent possessed all of the legal incidents of ownership in the poli& les
at the time of bis death. It was he to whom the comtiany assigned its interest
and it was he who was vested with the power to name the henefi& iarv. This
he did, naming the petitioner, but in every instance he retained the privilege of
changing it. It is true that tbe cash surrender value of the policies wus not
transferred to dc««dent by the «ontracts but was retained hy the company as
a sor't of charge which Brown had the right to liquidate by the payment to it
of certain a&«umuluted dividends and interest. but the obligation to pay any
rcmuiuiug balance was automuti«ally
discharged by the event of his death.
There is uo record evidence that the decedent repaid in cash the $72, 976.35
in premimns wliich the &'ompany had paid prior to the date of the tliird «ontruct but tlie petitioner was unsu&'«essfu) in showing that be did not. Upon tbe
other bun&1 there is a clear inference that he did, because by the terms of the
third aii&1 fourth contracts the decedent relinquished any cousiderutioii for the
good will values of the stock sold to the «ompany.
We ran conceive of no
consideration for this except a relinquishment
to the decedent of any obligation to repay these premiums.
(See 7«englit&g v. Oomt«tsstoner, 69 Fed. (2d),
971 (C. C. A. 8), )
It is apparent, therefore, that when tested bv Treasury Regulations 80,
arti&1«25, it was not error to include the proceeds of the policies in the
d&ccdent's gross estate.
But petitioner insists that article 25 of Treasury Regu)ations 80 is invalid;
ttiut it makes th& possession by decedent of any of the legal incidents of ownership in the poll«i&a a test of whether tbe policies were tiken out bv the decedent upon his own life; that article 25 of Regulations &0 is the proper one to he
applied because after the promulgation
of Regulations 70 the statute was
re&un& ted without substantial
change and that the courts must therefore adopt

—

Regs. 80(1934), Art. 25.]
the construction of the statute placed upon it by article 25 of Treasury Regulations 70. (See IValker v. United States, 83 Fed. (2d), 103, 106 (C. C. A. 8).)
But the facts here involved do not call for a construction of article 25,
Regulations 80. This a. rticle specifically defines what is included in the term
"legal incidents of ownership in the policy. " Petitioner has not placed herself beyond the scope of this definition, as in the Walker case, where the
remiums or at least a portion of them had been paid by the beneficiary.
In
his case she paid no premiums.
We see no reason for striking down Regulations 80, article 25, as a whole because one element of it has been found
inapplicable to an entirely different state of facts.
Petitioner admits that the decedent had the power to change the beneficiaries
in the policies (one of the legal incidents of ownership) but, maintains that he
deprived himself of the right to exercise that power by agreeing in rhe fourth
contract to trausfer the interest and dividends on the proceeds of the policies
to the company as they accrued. We concur in the conclusion of the Board that
there was nothing in these collateral agreements that would restrict the right
which decedent had reserved for himself to change the name of the beneficiary.
(See Helvering, Commissioner, v. Regbine, 83 Fed. (2d), 215 (C. C. A. 2).)
Petitioner next says that she had an equitable interest in the policies which
negatives the decedent. 's right to change the beneficiaries.
This claim is based
upon the fact that after the execution of. the third contract there had been
transferred to her one thousand of the twenty-four hundred and fifty shares of
class "A" stock of decedent aud that she joined in the fourth contract to the
end that all class "A" stock should vest in the company.
But there is nothing
in the fourth coutract to indicate that her rights as beneficiary in the policies
became "fixed" because she joined in the contract. She knew that even by the
third contract the power to change the be~eficiary was reserved to the decedent
end that he had exercised that power in her behalf. She acquired that status
because she had been desiguated as such by decedent and not because of any
equitable interest she may have had in the policies.
But laying aside Treasury Regulations 80, article 25, and testing the case
by the A& t itself as interpreted by Iglet&eart v. Comniissioner (77 Fed. (2d), 704
(C. C. A. 5) !Ct. D. 1089, C. 'B. XV—1, 351 (1936) j), the proceeds of the policies
were subject to the tax. In that case the court said (page 711):
"The manifest purpose of that provision" (section 302(g) of the Revenue
Act of 1926) "is to include in the decedent's estate for purposes of the tax the
proceeds of all insurance on his life receivable uiider pol''cies acquired through
expenditure by him. (Cttase National Banlc v. United States, supra [Ct. D.
40, C. B. VIII —1, 308 (1929) Scott v. Commissioner (C. C. A. ), 69 F. (2d), 444,
92 A. L. R., 531.) The policies, under which the right to change the beneficiaries
was reserved, having originally been taken out, for its own bcncfit, by a corporation of which the decedent was an officer, the applications for which were
signed by the decedent, are to be regarded as having been taken out by the
decedent, within thc meaning of the statute, when he bought those policies from
that corporation, and had new beneficiaries, chosen by himself, designated, he
retaining the right under each policy further to change the beneficiary. "
In recognition of a stipulation between the parties the deficiency is fixed
at $17,050.80 instead of $27, 162.91 as determined by the Board, and with this
modification the decision of the Board of Tax Appeals is aifirmed.
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SUPREME COURT.

WAR RISE INSIiRANcE
s WIDow.
The proceeds of a war risk insurance policy payable to a deceased
veteran's widow are properly included in his gross estate for
Federal estate tax purposes, under the provisions of section 302
(g) of the Revenue Act of 1926.

ZsrATE INSEEANcE PaocEEns oz
PoLIGY PAYABLE To DECEASED VETERAN
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STATEs.

United Rfntes Trrrst Co. of Nerc Fork, as Ewer&star a/r&) of George
Deceased, petitioner, v. Or&it T. Hetveriv&g, f.'utnmissioner uf internal

If.

Br&nker,

Rer)entre.

[b9 S. Ct. . 692. ]
States Circuit Court cf Appeals for the Second Circuit.

On writ of certiorari to the United

[April 17, 1939.]
Opt rvrnbt.

Mr. Justice RLAcrr delivered the opinion of the Court.
The sole question is vvh& &her proceeds of a war risk insurance policy payable
to a deceased veteran's widow were properly included in his gross esrate under
a Federal estate tax.
The Federal estate tax in question* inc(uded in a de&edent's gross esrate
the amount in excess of $4&).000 received by "benefi& iaries [other than
his estate] as irisurau&e urider policies talreu out by the decedent upon his own
life. " Tliis v& &&r iri'8 total life irisiiran«&' for henrii&iaries other than his estate
ex& eerie&i at death the st;itutory exemption
of $40, &)&)0, if his &var risk insurance
The Commispolicy pavable to his wi&low in the s«m of $1&i,0&)0 is inclu&ied.
sioiier assessed an estate tax measured by thii. ex&ess. As decedenr's exe&uror,
petitioner claim«1 that proceeds of the war risk iusurauce policy could nor he
iricluded in the est;ite because of section "2 of the World Wur Veterans' A«t,
s s e shall be exempt from all taxa1(r'4, ))rovi&ti»g
that su& h "insurance
'
'l'be Iior&1'd of Tax Appeals upheld the determination
ti&&n.
of the Commissi&incr, and the cirmiit cour't of appeals af[irnrcd. '
"o»gress
has
rnanifesieil
coiisistent
(.
a
policy in the Revenue Acts from 1918
to 1084, rvher) the veteran &lied, by impositinns of estate taxes upon transfers
of
&rll
life
insurance
d&;1th
of
proceeds
at
(not pav«ble to an insured's esrare)
in excess of $4&), (N)0, This has been in harmony viith a geiieral plan of graduari»g income aud inheritance taxes to accord with respective sixes of incomes
aiid estates. ' Arid the Treasury regulations have stated that "The statute provides for the inclusion in the gross estate of
All insurance
[not
for the benet)t of an estate] s s s to the extent that it exceeds
'
' refers to
*
s
".
(K)0
The
term
insurance
$40.
life Insurance of every
descr iption,
Rut petitioner invokes the prorision of the Workl War Veterans' A&t, 1924,
thar insurance th& reun&ler "shall be exempt from ull taxation. " An ameudment
to that A& t of August 1'-'. 193:&.' provides that "Payments of benefits due or fo
s " sliall he exeinpt from taxation
s ". However, this
b«oine dire
amen&lment served only to clarify the original provision for exemption, without
'
Un)css resort is had to enlargement
moi e.
hy implication,
this exemption
n)&ans only that tire pro& eeds or b& n&fits of a war risk pnlky are exempt from
taxation. I&.'xemptions from tiixation do not rest upon implication. '
Air estate tax is»&it levi& d iip&&n the property oi' which uu estate is composed.
upon rhe truiisfer of or shifting in relatiouships
It is an excise imposed
to
property at death. ' The tax here is no less an estate tax because the proceeds

"

'

v:

"

' Section 302(g),

'43 Stat. .

Itevenue Act of 1926, as amended.

Cin7, 613.
(2d), 734.
surance are iubj&ci ro
of llnrris (179 bfinu. ,
(295 1 ii 4 11) ), nb& t'ai
ro such excises); and

s98

Ii'cd,

State courts have ditfered as ta whether proceeds of war risk indeath du&i s imposed by tire States. See, for examnle, In re Estate
450), Tan' Ccinrnkision v. Rife (119 Oh. Sr. , 83), iuwnnserr's Estate
n
v. )i &ill
1 &)7 w
vs. , 202) (holding these proceeds uct subject
.1lattm of Sabin (224 Ap.
Div. , 702) Matter cf Dean (131 Misc. ,
~

&

(con&ra). In iiew of this i'sci sud the importance oi' an authoritative interpretation of the lc&deiul statutes involved, we granted certiorsrh
U. S.,
(
)
' see 44 stat. , 9, 21, 22; 48 stat . &iso 684, 7(14,
& Treiisuvv
R&".gururior)s
blu. 70 &1020 edition), articles 25 and 27; Treasury Regulations
No. 80 (19)4 ed)rien), articles 25 und 27.
'49 Srut. , 607. 609.
r La&a)&ence v, Sharc (300 U. S., 245, 249).
sf lapis 7'ransit Corpcrntinn v &e&c York (303 U. S., 578, 592, 593) ' Trotter v. Tent&esses (290 U. S., 354, 35B. 357); J. Iv. perrrt Oc, v. Ãcrfork (220 If. s., 472. 480) I
Thenluincnl Sera(nary v, Illinois (188 U. S., 662, 672).
"Bein(cke v. Northern Tv st, On. (27)r 1'.
347 [T, D, 4261, C. B, VIII —1, 805
(1021))
Chase lvaticnar Bank v. United States (278 U. S., 327 334 [Ct. D. 40, C. B.
VIII-1, 308 (1929)
United States v. Jacobs ( U. S.,
[Ct. b. 1888, page 83B, this
Bulletin] ).
125&)

]):

—

8„339,

j);

— —
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Regs. 70(1929), Art. 36.]

of the policy were paid by the Government directly to the beneficiary; the taxing
power was nevertheless exercised upon "the transfer of property procured
through expenditures by the decedent with the purpose, effected at his death,
of having it pass to another.
In an analogous situation, Federal bonds
exempt by statute from all taxation have been held subject to a Federal inheritance tax.
And Stat'e inheritance taxes can be measured by the value of
Federal bonds exempted by statute from State taxation in any form.
Similarly, the statutory immunity of war risk insurance from taxatiou does not
include an immunity from excises upon the occasion of. shifts of economic
interests brought about by the death of an insured.
Petitioner makes the further point that the inclusion of proceeds of the war
risk policy for purposes of an estate tax amounts to an impairment of the
Government's
contract with the insured veteran, in violation of the fifth
amendment
But neither the Act of 1924, as amended,
to the Constitution.
nor any of the provisions of the War Risk Insurance Act purported to exempt

""

"

"

war risk insurance from death duties.
Therefore, no statutory exemption
which could be considered a provision oi' the insurance contract has been
affected by the imposition of the estate tax in this case. The judgment is affirmed.
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OF COURT

AQAINST THE ESTATE NOTES EVZDENCINQ
LOANS FROM TRUSTS SET UP RY DECEDENT'8 WIFE OUT OF FUNDS
REcEIYED FRCM DEcEDENT EsTCPPEL

—

On July 17, 1924, the decedent gave to his wife a substantial sum
of money, which on the next day she placed in trust with herself

as trustee. At the same time it was arranged between them that
the money should be loaned by the trustee to the decedent, who in
return was to execute notes payable in 10 years, with interest. On
July 2o this plan was carried out, and similar trausactions took
place in May and June, 1926, and in April, 1928. The husband paid
gift (axes on the amounts given to his wife in 1924. Held, That
there w;is substantial basis for the finding of the Board of. Tax
Appeals that the notes were not given for full consideration in
money or monev's worth and that the amounts thereof were not
deductible as claims against the estate under the provisions of
section 303(a)1 of the Revenue Aet of 1926. Acceptance of the
gift taxes and allowance of interest payments on the notes as
deductions for income tax purposes did not estop the Government
from questioning the reality of the gifts.
2. DEcrsIoNs AFFIRMED.
Decisions of the United States Board of Tax Appeals (1937) (35
B. T. A. , M6, and 36 B. T. A. , %7) affirmed.
UlvITED STATEs CIRUUIT CQURT oF APPEAL8 FQR THE SEcoND CIRcUIT.

Guaranty Trust Co. of Pete Fork and J; Whitney Peterson, Executors of the Last
Will and, Testament of Jonathan Peterson, Deceased, petitioners, v. Commissioner of Internal Recenue, respondent.
[98 Fed. (2d), 62. ]
Appeal from the Board of Tax Appeals.
Before MANTQN, SWAN, and AUQUsTUs N. HAND, Circuit Judges.
Petition by the executors of the will of Jonathan Peterson, deceased, for a review of an order of the Board of Tax Appeals entered October 5, 1937, determining
a deficiency in the estate tax of Jonathan Peterson to the amount of $127,436.06.
Affirmed.

Iu Murdock
Chase Rational Bank v. Un(ted Htates,
v. Ward (178 V. S. 139).
uP/u~nnier

v. Voter (178

,
V. S.,

115).

supra, 337.

[Regs. 70(1929], Art. 86.

333
[July 5, 1988.]
optÃION.

Judge: The Commissioner of Internal Revenue deestate tax of Jonathan Peterson, deceased, in the
of $127,486.06 which was affirmed by the Board of Tax Appeais. The sole

AUsi)sT&)s N. Hxru&, Circuit
ter&un)ed a deiiciency in the
su&n

issue presented ou the appeal to this court from the order oi' the Board is mbether
the Commissioner erred in refusiug to allow as a deduction from the decedent's
gross estate an item of $1,048, 000 evidenced by 12 promissory notes executed by
J. Petersou, trustee. The petitioners, who
l. he decedeut and payable to Henrietta
are the executors of decedent's mill, contend that the notes represented debts of
the latter which were enforceable claims against his estate deductible under the
provisions of section 808(a)1 of the Revenue Act of 1926. Those provisions allow as deductions in computing net taxable estate "~ ~ ~ ciaims against the
estate " ~ * to the extent that such claims, ~ ~ ~ were incurred or contracted bona fide and for an adequate and full consideration in money or money' s
worth
The deduction represented by the notes was disallowed by the Commissioner on
the ground that the petitioners had failed to show that the obligations represented by the notes were contracted bona fide and for an adequate and full consideration in money or money's ivorth. After the decedent's death the 12 notes
were paid by his executors and the payments were allowed by the Probate Court
of Connecticut in their accounts. The decedent had regularly paid interest on the
notes during his lifetime and claimed and was allowed the interest payments as
de&lnctions in his income tax returns.
The history of the notes is as folloms:
Oi) Julv 17, 102-), when coming i to dinner, Jonathan Peterson, who mas president of aud a large stockholder in the United States Tobacco Co., said to his wife:
don't mant it. AVhat mill I do
"Aly dear, I have a gift for vou. " She said:
vvith tt2" They theu talked a little about it and he said, to use his owu mords:
"Go out and trent yourself. It is yours. Blow it. Do what you want to do mith
tt. " Sbe testified that there were no strings tied to the gift, that her husband did
not require her to do anything with it, but said "it was for me to do with it as I
don't know what to do with
that, iu counection with her remark:
pleased
it. liow shall I invest it, " there was talk about his sisters and he said: "You can
m:&1'e a trust to provide for thein, as I have beeu doing,
and added that Mrs.
Peterson could create one for herself. Some time durh)g the eveniug he delivered
0&F0
his
checks,
one
for
aud
oue
for
to
wife wo
$225,
$15,000. She testitied that
during the sa&ne evening it &vas arranged between her husband and herself that
two trusts should be set up with tbe proceeds of the checl-s, one for $200, 000 for
the bene)it of Airs. Peterson, to whom he had been geuerous in his gifts and allowance, and ivho had no income from any other source, and one for $40, 000 for the
bcnclit of Air. I'eterson's two sisters, to mhom he had previously been making
It was also arranged that the money mas to be loaned
regular contributions.
b;&ck by the trustee to AIr. Peterson, who, in returu for the loan, mas to give
notes payable iu 10 rears mith interest at the rate of 6 per cent. He said to
will give you as much as vou can get anvmhere else on the
Airs. Peterson:
money as an investment. "
On July 18, 1924, Mrs. Peterson deposited two checks in her personal account
in the Guaranty Trust &'o. and the checks mere credited to her account that day
and were duly paid. Tlie checl- for $15.000 mas dramu by Mr. Peterson on July
17, 1024, on the Guar;iuty Trust Co. against a balance of $81.428.81 and the
check for $225, &'0') mas dramn on the National City Bank composed of a previous
balance of $5.8F&6.31 and the proceeds of a demaud loau made from that bank on
the sante day of $225, 0&)0. This last check was certified on July 17, 1924. He
pal&I gift taxes on the amount of the checl-s delivered to his mife.
On July 18 Airs. Peterson executed a formal trust instrument
with elaborate
provisions covering eight printed pages in the record iu mhich she granted to
herself as trustee $40.000 for the life use of AIr. Peterson's sisters an&) $2001)00
for her own life use mith certain remainders over. On the same day Airs. Peterson drew ber uivn checks for $40, 000 and $200, 000 to her order as trustee and deposited them ln the trustee account. It was provided in the trust lustrument
the trustee should not be confined to the usual )egal
th&)t in m:)king Investmeuts
and
h&v& a&ments for trustees, but was to be at liberty to make other investtuents
"to lend the whole or any part of the funds of said trust estate to any person or

"I

"I

";

"

&.

"I
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persons upon such terms and conditions and either with or without security as
the ~ * ~ trustee shall iu her * * * discretion determine and the said
trustee * ~ ~ shall not be liable or accountable for any depreciation in the
value thereof. "
On July 25, 1924, Mrs. Peterson as trusi. ee issued her checks to Mr. Peterson
in the respective sums of $40, 000 and $200, 000 and received from him two notes
for like amounts due July 25, 1934. On July 26, 1924, he deposited the trustee
checks aggregating $240, 000 to his own credit and on July 26, 1924, paid oif his
demand note to the National City Bank plus interest.
There were three other transactions similar to the one above outlined.
THE MAY, 1926, TEANsACTION.

On May 14, 1926, Mr. Peterson issued his check to his wife for $200,000
drawn on the National City Bank against a balance of $202, 151.86 composed
of a previously existing balance of $2, 151.86 and the proceeds of a demand loan
from the bank made on the same date of $200, 000. This check was deposited
in Mrs. Peterson's personal account on May 17, 1926, and paid on that date.
similar in form to the
On May 21, 1926, she executed two trust instruments
one involved in the transaction of July 18, 1S24, in favor of each of her two
children and conveyed to herself as trustee thereunder moneys derived from
the transfer to her by her husband of $200,000. On May 21 as trustee she
issued to her husband a cheek for $200, 000 and received from him his two notes
for $100,000 each due May 21, 1936. He deposited this check to his own credit
on May 22, 1926, and on that day paid oif the demand loan of $200, 000 plus
interest to the National Citv Bank.
THE JUNE, 1926, TRAN SACTIOiV.

issued his check to his wife for $200, 000
drawn on the National City Bank against a previous existing balance of
$K2.26 and a demand loan. made on the same date of $200, 000. The check
was deposited to thc personal credit of Mrs. Peterson in the Guaranty Trust
Co. on May 27, 1926, and was paid on that date. On June 2, 1926, Mrs.
Peterson executed two instruments similar in form to the trust instrument
of July 18, 1924, granting to herself as trustee two trust funds of $100,000
These funds were paid from her
each in favor of each of her two children.
account out of the $200, 000 transferred to her by her husband by his check of
May 25, 1926. On June 2, 1926, Mr. Peterson gave his two notes to his wife
as trustee, each for $100,000 dated June 2, 1926, and due June 2, 1936, and
received from her out of her trustee account two checks to his order in the
sum of $100,000 each which he deposited to his own credit. With the proceeds
he pa. id oil the demand loan, plus interest, on June 3, 1926.
On May 25, 1926, Mr. Peterson

THE APElL, 1928& TEANSACTIolv.

issued his check on the National City Bank
to his wife for $408, 000. The balance in bank to his credit on that date was
$411,3S9.28. He had a previously existing balance of $6,399.28 and added to
it $340,000 from the proceeds of sale of 4,000 shares of United States Tobacco
Co. and also a checl- on his account with the Guaranty Trust Co. of $15,000
and the proceeds of a demand loan from the National City Bank of $50,000.
The check for $408, 000 was deposited in Mrs. Peterson's personal account in
the Guaranty Trust Co. on April 16, 1928. On April 23, 1928, she executed an
instrument similar in form to the prior trust instruments whereby she granted
to herself as trustee funds aggregating $408, 000 and created trusts as follows:
One in her own favor for $100,000; one in favor of her daughter for $100,000;
one in favor of her son for $100,000; one in favor of one of Mr. Peterson's
sisters for $40, 000; onc in favor of his other sister for $48, 000, and one in
favor of his cousin for $20, 000. In order to create the trust funds she deposited
$408, 000 on April 23, 1928, in her trustee account. On the same date she gave
her check as trustee to her husband for that amount and he delivered to her
his six notes dated April 23, 1S28, due April 23, 1938, and corresponding in
their several amounts with the respective trust funds. On April 25, 1928,
Mr. Peterson paid off the $50, 000 demand note and interest to the National
City Bank.
On April 13, 1928, Mr. Peterson
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At each time notes were delivered Mr. Peterson assigned stock of the
United States Tobacco Cu. as collateral thereto in sufiici&nt aiuuunts to protect
the notes, and notes and collaieral were kel&r by AIrs. Peterson iu ber individual
safe deposit box arid were held for her account as trustee.
The case was reviewed by the &vho. e Board oi' 'I'ax Appeals. The majority
reached the coiiclusiun that the evideuce showed lack of intention ou iklr. Petersull s part to divest bimseif of complete duuiiuiou over the fu«ds transferred
to his wife arid that tbe deposit uf them i«rhe trusts anti their sul&sequeut
return to him iu tlie form of loans was pursumit to an agreement between
himself and his wii'e that the fuuds were to be used in ouiy or&e way. i. e.,
to set up trusts aud thin& to be returned to bim. Tire prevailing opiui»n added
that the transaction of July 17. 1924, was a patter. u for tbe subsequeut transactions which un three later occasions twu iu the same year were carried
Accordirigly, it was
out under the same terms aud pursuant to like agreemeut.
in money or rn»uey's
held that the «utes wi re not given for full cuusiderati»n
w»rth and the claims biised upon them were «ut deductible uuder section
808(a)1 of the Ri ve«ue A& of 1926.
Six member~ uf the Board disseuted on the ground that Mr. Peterson gave
his wife the gifts uncoudition;illy
relying on the return of tliem to him as
loiins, not upoii any agree«&e«r»u hcr part, but wholly upon her lending in tbe
exercise of her al&solute discretiou.
The question is whether gifts v eie completed before the agreemeuts that
the moneys should be h&aried to AMr. Peterson were made. If such was the
case, and full 1& g:il aud equitable rights iu the moueys passed tu Mrs. Peterson
a&id thereafter
to her as trustee uf the various trusts, the trust
individually
estate furnish& d " full consideration in money or money's worth " for the
notes upon whi& h the claims which the taxpaver seeks to deduct rest. (J&«t171 App. Div. , 246; Matter of Hendricke, 168 App. Div. , 418;
sor& v. Hatch,
Ster&&art v. )Vf&ittcmure, 84 Pac. , 841 (Cal. ). ) Oii the other baud, if the checks
and proceeds reached Mrs. P»terson upon the condition or under the agreement
that there should be l&&a«s of ider&ticai amomirs to her husband by the trusts
which sbe was ro set up there were not completed gifts but only a circulation
of funds from Air. Peterson, or his baril s, tu bis wife, from ber individually to
herself as trustee, from her as trustee to him, and from birn back to his banks
to restore his accounts and wipe out his borrowiugs in cases where he borrowed
if, because the transfers to AIrs.
in order to carry out the various transactions.
Peterson were conditioned upon loans to her husband, the trusts were not in
fact furnishing the moneys, which ci&me only from his own I'uuds, the corpus
of each trust would cunsist wli»lly of a note of Peterson that was no more
gratuitous "promise to make a gift, " based upon
tlmn an uuenforceable
n& ither
money rior money's worth.
( Joh»eo» v. Comm(eetor&er, 86 lP. (26),
710, 718 (C. C. A. 2) [Ct. D. 12'8, C. B. 1987—1. 187]; Holmee v. Roper, 141 N. Y.,
64. Aniericau Law Institute, Restatemeut Trusts, sectiou 26. )
Counsel for the taxpaver argue that the husband first made a completed gift
and only afterwards was it arra«ged that trusts should be set up aud loans
niade to him our of the proceeds uf the checks. XVe think, however, that the
Board was justified in finding that all the steps triken were component parts
They followed one another closely and the entire
of single transactions.
arrangemcnt was agreed upon. The more Airs. Peterson's testimony is read
the more apparent it becomes that there was uo clear separation of the discussion culmiiiati«g in the alleged gift and the discussion about setting up the
trusts and lending the money back to her husband.
In the first place "when
he carne iu to diriner" he only tokl her thar he had a gift for her. It does
uot appear whether he turned over the checks to her then or later iu the
Both the suggestion that she set up the trusts and the suggestion
evening.
that she lend the corpus to her husband were made that evening and each suggestion came from him. Moreover, he must have made all tbe plans and arranged for the drafting of the trust deed previously, for the deed w'as executed the day following the conversation, was of considerable length and conIt is most uulikely that a lawrer would have
tainc&l elaborate provisions.
been employed to draft the deed, would have drafted such an instrument and
would have had it executed in a single dav without any previous notice. Such
trusts require consideration and revision rind are not likely to be ordered, completed and executed within so short a period aud there is no proof of urgency

—

&

or haste.

—
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In addition to all this the numerous subsequent alleged gifts and loans made
in the following years where the funds of the husband were transferred to
his wife and used shortly afterwards for advances to himself deprive the transactions of reality. Such a succession of events indicates strongly that the
transfers were never intended to be gifts but were mechanisms to serve as a
means of giving the husband tax deductions without really parting with the
control of his money. While he doubtless believed that he successfully avoided
liability and that his position was immune, his belief depended on a mistake
of law and did not furnish a basis for a deduction of the amount of his notes
in computing estate taxes, because the only consideration f' or the notes was
his own money.
The taxpayer had the burden of proof and the questions before the Board
were questions of fact. Eor the reasons we have stated we are of the opinion
that there was a substantial basis for the finding that the alleged gifts had no
reality and for treating the decision as coming within Johnson v. Commissioner
(86 F, (2d), 710 (C. C. A. . 2) ). That decision, upon the facts found, governed
the result reached.
Counsel for the taxpayer further contend that the acceptance by the Government of the gift taxes and its allowance of interest payments on the notes
as deductions in Mr. Peterson's income tax return estopped it from questioning
the reality of the gifts. There could be no estoppel in the present case even
if one were ever possible against the Government because it had accepted payment of taxes that were theoretically inconsistent with a liability for others.
Here there is no reason to suppose that the Government ofiicials knew anything about the circumstances under which the alleged gifts were made or
that they did more than take the representations of the taxpayer that he had
made gifts and was liable for taxes thereon, at their face value.
(Utah Power
ck Light Co. v. United, States, 248 U. S., 889, 409.
See also 49 Harv. L. Rev. ,
1281, at 1299 et seq. )
Order afiirmed.

68 (1924), ARTIOI z 22: Property held
jointly or as ten. ants by the entirety.
(Also Article 22, Regulations 70(1929).)
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ACTS OF 1924 AND 1926 DECISION OF SUPREME
COURT.

—

JoINT TENANCY CBEATIQN oF TENANoY PBIoB To
ADQPTIoN oF A SYsTEM oF KsTATE TAxATIoN
REmoAOTIVITYCONSTITUTIONALITY.

—

No. 891. The entire value of real property purchased by the decedent with his own funds and held at his death, on June 17, 1924,
by his wife and himself in a ]oint tenancy set up prior to the
enactment of the Revenue Act of 1916, is includible in the decedent's
gross estate under the provisions of section 802 of the Revenue Act
of 1924. The tax was not retroactively applied in violation of the
due process clause of the fifth amendment.
No. 482. The entire value of personal property held by the decedent and his wife in a joint tenancy created prior to 1916, a portion
of which property had been contributed by the wife from property
previously transferred to her by the decedent without consideration, is constitutionally
includible in the decedent's gross estate
under the provisions of section 802 of tbe Revenue Act of 1926.
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STATEs.

v. Elizabeth C. Jacobs,
Ym &91. The IInited States of America, petitioner,
E) ec&ttria) of the Lust Will and Testament of W. Francis Jacr)bs, Deceased.
On writ of certiorari to the United States Circuit Court of appeals for the Seventh Circuit

No. 482, Edtcard Jordan Dimock, as Substituted EEectttor of the Lasf Will and
Testament uf Henry C. Folger, Deceased, etc., petitioner, v. Walter C. Corttvf)n,

Late Collector of Internal Reeentte, First District of

On writ

Neve

Fork.

of certiorari to the United States Circuit Court of Appeals for the Second Circuit.

[59 S. C., 551.)
[February 27, 1939.]
OPINION.

Mr, Justice BI.AOK delivered

the opinion of tbe Court.
No. 891.

The question is whether the entire value or only one-half the value of real
purchased by a decedent with his owu funds aud beld at bis death
property
by his )vife aud bimseli' uudcr a joint tenancy set up prior to 1916 may be
include&i iu the decedent's g)'oss estate under the 1924 Revenue Act.
In 1909, real estate iu Illinois was conveyed to O' Fraucis Jacobs, the
decedeut, aud F)iz«beth C. J&)cobe, his wife, "as joint tenants" and this joiut
1&'»'i»cy co»ti»ued uutil decede»t's d&'ath; the wife never contributed
any part
of. or consideration for, the joint pr&&pertv; d& co&lent died June 17, 1924 (after
the eifective date of tbe 1924 Reveuue Act), and as survivor the wife became sole
o)v) cr i» f&e of lh«vbolc of th& joint prnperiy.
The Commissioner iucluded the full value of the property in decedent's gross
est«te for laxatiou under tbe li)24 Act. As executrix, respondent paid the tax,
aud sought recovery in the district court which held that the estate tax
co«ld be iuiposed only upon o»e-balf of tbe joint property's total value. Tbe
'
cir& uit court of apl)&a)ls»fflr)u« i.
Itespoudent coustrues tbe 1024 Revenue Act as taxing by its terms only
one-b«lf tile v«lue of the joi»l pr&q)erty, and contends that inclusion of the
pr»pcrty's euiire value for esl«te tax purposes would as retroactive taxation
vioh&le the due process clause of the fifth arne»dment.
First. It is cl«;r that Congress i»ieuded. b&. sc&tion 802 of the 1924 Act, ' to
include in tbe gross estate of a de& edcnt the full value at death of all property
n&v»&d hy 1)im s»d «uy other in joint teluincy or by the entirety
irrespective
of the date of the teuuucy's creation in so far as the property or consideration
Subdi&lsiou
ther& for is trace«ble to the decedent.
(h) of section 802 specificall
provided tlult the provisious of 802 relaliug to joint teuaucies should "apply
ln the transfers, trusts, estates, in)ere«is, rights, powers. «nd reliuquishmenl
of
* " " described therein, whether made, crested, ariaiug, existing,
pow& rs, as
exercised, or relinquish&d before or after ihe ena&tmeni of this Act. n [Italics
Au'l)p'i& d. ] Secti&») 3')2 (b) was enacted in the 1924 A&'t after this Court, on blay
1, 1!)"2. ))ad decided that the 1910 Act did uot purport to itnpose an estate tax
measured by the value of property held iu joint teuancies created prior to the

—

—

—

—

—

—

ir. (2d ) 7(&4.
f&ct impnsed a tax (section 301. Act of 1924, 43 Stat. , 2()3, 303) "upon the
ol' the ue& estate of every d&"crden& dytua after" the Art's enactment, and lnrluded
v
v
v
(section 302) ln each gross esture the val&ie of the interest
lin prntar&yj'
held as ininl tenn»&s by &he decedent and any other (&or»on. or as tenants bv the entirety
"
br &hn d&cedent and spouse,
ex&ept such part thereof as may be shn&vn to have
»rial»ally »el&in)n»1 tn such other persnn aud ne&er &o have bern received or acquired by
the la&ter irn&» the dr&e&lent for less tbau a fair consideration in mo»nr or monev's worth:
pm& i&fr&(, Tbnt where such prnperty or nnv parr tbereot or part nt the conrlders&1nn with
whl& h surh prnprrtv
was sr&)ulred, ls shown &n h»ve been at aoy time acquired by such
person 1'rmn the dc&'erie»t for less t)~an a fair &nnsi&1erarlnn ln &noney or rnouey's worth,
as is proportionate
th& re shall be ex&ept& d univ vuc)i part of the v»lue of such property
~
v
~ ."
to the consideration furnished by such other person
&

P

'The is24

'

trans(sr

' '
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1S16 Act. ' "The clear language of the 1924 statute repels the notion that it
has no application to joint tenancies created prior to September 8, 1916.
Second. Here, decedent paid the entire purchase price of the joint property
with his own individual funds and, therefore, the 1924 statute required the
inclusion of the full value of the joint property in his gross estate. Contending
that the tax as so applied is retroactive, respondent insists that the due process
clause of the fifth amendment forbids such taxation. The reasoning is that a
one-half interest in the joint property was transferred to, and vested in the
vvife in 1909; that the tax in question only apylies to transfers; and that the
one-half interest transferred to the wife in 1909 could not thereafter (1S24) be
taxed as a part of decedent's gross estate without retroactively applying the
tax to the 1909 transfer.
But the tax was not levied on the 1909 transfer and was not retroactive. At
decedent's dea. th in 1924, ownership and beneficial rights in the property which
had existed in both tenants jointly changed into the single ownership of the
survivor.
This change in ownership, attributable to the special character of
joint tenancies, was made the occasion for an excise, to be measured by the
value of the property in which the change of ownership occurred. Had the
and change of ownership would
tenancy not been created, this survivorship
not have taken place, but the tax does not oyerate retroactively merely because
some of the facts or conditions uyon which its application depends came into
being prior to the enactment of the tax. '
Death duties or excises imposed upon the occasion of change in legal relationships to property brought about by death are ancient in origin. ' Congress
has the power to levy a tax upon the occasion of a joint tenant's acquiring
the status of survivor at the death of a co-tenant. In holding that the full
value of an estate by the entirety may constitutionally be included in a decedent's
gross estate for estate tax yurposes, this Court said: "The question
is, not whether there has been, in the strict sense of that v.ord, a 'transfer'
of the property by the death of the decedent, or a receipt of it by right of
succession, but whether the death has brought into being or ripened for the
survivor, property rights of such character as to make appropriate the imposition of a iax upon that result (which Congress may call a transfer tax, a
death duty or anything else it sees fit), to be measured, in whole or in part,
bv the value of such rights
"At * * * [the co-tenant'sJ death, however, and because of it,
[the survivorJ for the first time, became entitled to exclusive possession, use
and enjoyment; she ceased to hold the property subject to qualifications imposed
bv the law relating to tenancy by the entirety, and became entitled to hold
and enjoy it absolutely as her own; and then, and then only, she acquired the
power, not theretofore possessed, of disposing of the property by an exercise of
her sole will. Thus the death of one of the parties to the tenancy became the
' generating source ' of important and definite accessions to the
property rights
of the other. These circumstances, together with the fact, the existence of
which the statute requires, that no part of the property originally had belonged
to the wife, are sufficient, in our opinion, to make valid the inclusion of the
property in the gross estate which forms the yrimary base for the measurement
of the tax.
Thereafter, it was further decided that the full value of the property passing
to a survivor under a tenancy by the entirety ' created prior to the estate tax
of 1916 could be included in the gross estate. Congress it has been heldapply an estate tax to the whole of a joint tenancy
may also constitutionally
created after the 1916 Act, ' and to half oi' a joint tenancy created prior to the

"'

"'

—

ssiuoab v. Doyle (258 U. 8., 529 535 [T. D. 3339, C. B. I—
2, 812 (1922)]); E'nog v.
WeE[tiaott (258 U. S., li4B, 549). kespoudent relies upon language of the knox case ta
support the contention that section 302 of the 1924 Act is retroactive in its effect on jofnk
tcuaueies such as the one here. However, the actual judgment of the Court iu that cess
went uo further thati to hold that the terms of the 191B Act there considered did uot
iu gross estatesof the value of property held in joint tenancies
require the iuc]usion
created prior to the enactment of that particular law.
s Ctoinn v. Conttnisstoner
(28T U. S., 224 226); cf. Phttttps v. Dttne Trast d 8. D. Co.
(284 U. S., 160. 166 [Ct. D. 426, C. B. X-2, 420 (1931)]).
s Cff tteynotds v. United States (292 V. S, , 443, 449); Cow. v. Hart (260 U. 8. 427 485&.
,
s See Knototton v. Moore (178 U. S. 41 47), 1 Cooley, "Taxation,
section 48 (4tjt ed. ),
Seligman, "Essays iu Taxation, " Ch, 0 (()tb ed. , 1921).
' Tyler v. Vnited States (281 U. S., 49T, 503, 504 [Ct. D. 190, C. B. IX—1, 883 (1930) 1)
' Third National Bnnh d Trust Co. v. White (45 Ie. (2d), 911 [Ct. D. 312. C B. Q 1 4'5$
(1931)], affimued 287 U. S., 577); Hetoertng, Commissioner, v. Bosoers (803 V. 8., ()18).
s Foster v. Cotntntssioner
(303 V. S., 618).

—

"
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consideration for the joint
property.
It is urged that these decisions do not support the tax here upon the full
value of the joint propertv, he«ause this ten'in«y wus cre&ired prior to the estate
tax law of 1916. Itespondent relies upon differnnc«s in rhe iiuture of tenancies
by the entirety and joint teuancies in order to reiuove the pr«se»t c rse from the
Siuce a joint tenant's i&&ter«st in
application of these prior adjudications.
realty is severable and subject to sale, the argument is that ul&rm tbe death of a
co-tenant the survivor actually receives nothing more than the d«cedent's onehulf interest and therefore no more can be subject«d to a death duty. On tire
other hand, respondent explains the permissible tax;itiou of the whole of u tenof tbe cominon
ancy by the entirety bv reference to the "amiable ii«tiou
law, under which ownership of a husbarid and wife in teriancy by the eiitirety
is deemed a single individual unity and each owns all ai&d every part of the
property so held. By virtue of this feudal fi«tiou oi' complete ownership in
each of two per~ons, the surviving tenant hy the entirety is conceived to be
the recipient of all the propertv ul&on the death of the co-tenant, and thereforeit is said all the property can be taxed.
of' an exercise of the taxing power of. Congress is not
The constitutionality
to be determined by such sha&lowy arid intric~te disliu«tious of couirnon law
The Constitution grants Congress the
property concepts and ancient fictious.
"I'ower to lay and collect Taxes. Duties, Imposts, and Ex& ines," to pay iiui Debts
No more essenand provide for the common Defense and general IVelfare.
tial or important power has been confnrred upon the Congress and ihe presumption that an Act of Corigress Is valid applies with added force and weight
to a levy of public revenue.
In addition, there is suiiicient substantial similarity between joiut tenancies
and tenancies by the entirety to have moved Cougress to treat them alike for
Practical necessities and laxation is "errunent]y Pracpurposes of taxation.
tical"" may well have led Congress to group different types of joint ownership together for taxation rather than to afford different treatment to each
A tenancy by the entirety "is essentially
a
varying shade of such ownership.
joint tenancy, modified bv the comm&&n law theory that husl&and and wife are
one person.
Only a fi&'tion stands between the two. Survivorship
is the
predominant and distinguishiiig feature of each. The "grand incident of joint
'
estate is thc doctrine of srtrr&ivorehii&,
by which, when tvvo or more persons
are seized of a joint estate, e s s the entire tenancy upon the decease of
auy of them remains to the surv(vora, a&id at length to the last survivor; aud
he shall be eutitled to the whole estate. whatever it may be.
1Vhile it is true that until the death of decedent here each joint tenant
possessed the right to sever the joint tenancy, each was uevertheless subjected
to the hazard of losing the complete estate to the other as survivor.
Prior
to decedent's death, his wife had no right to dLspose of her interest by will,
nor could it pass to lier legal heirs. She might survive and thereby obtain
a complete fee to the property with atteudant rights of possession and disposition by will or otherwise.
Until the death of her co-tenant, the wife could
have severed the joint tenancy and thus have escaped the application of the
estate tax of which she complains.
Upon the death of her co-tenant she for
the first time bees&re possessed of the sole right to sell the entire property
without risk of loss which might have resulted from partition or separate sale

1918 Act, where the decedent alone had furnished

""

—

"

—

—

""

'""

G&c&un v. Co&urn(seto&&er, au'5&ra; Gris&&. ord v. Helvertnf&
(290 U. S., 56. 58) . In the
case this Court said: ' u'hether this application of the statute gives it a retroactive effect is tl&e sole ques&ion here involved; aud with that we find uo difliculty.
Under
the statute the d&ath of deced&u& is the event iu respect of which the tax is laid. It ie
the existence of the jniut t& nancy at that
time,
aud
uot
its
creation
earlier
at
au
date,
which furnishes the basis for the tax. "
"Cf.
T&&ter v. r&nits&i Stot&a, supra, at 508,
u&
h joint tenon& y iu Illinois &vhnre the property involved here is located is described
by that State's highest court (as iu the common law) as follows: "The properties of a
joint estate are derived from its unity, which is fourfold: the unity of interest, the unity
of title, ihc unity of time aud the unjty nf pnsceaainu; or iu other words, joint tenants
have one aud the same interest accrutua by one aud the same coureynuce, common«tug at
one a&ul the same time and held by one an&i th& samn undivided possession.
(Desrauriers
v. Scnesac, 881 Ill. , 487, 440, ) The "learniug iu the honks merely sho&vs that iu case of
a conveyance to husl&aud aud wife, there is a fifth unity, to wit: that oi' person
(To»r&i&id v. Sndler V Jones (No. Car. ), S57, 860. )
See note, SO L. R. h. , S05.
&s Nicnr v. hares
(178 U. S., 509, 515).
&&

Gris&void

—

—

"

516.
"1 Till'auy,
&&

I&i. ,

"Real Property"

(1920), section 194; see Littletou'a

201 ( Wain haugh, cd. , 1008 ) .
&s Irreeu&uu,
"Cotenancy aud Partition,

" 2nd

ed. , section 12.

"Tenures,

" section
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of her interest while decedent lived. There was at his death a distinct
shifting of economic interest,
a decided change for the survivor's benefit.
This termination of a joint tenancy marked by a change in the nature of
ownership of property was designated by Congress as an appropriate occasion
for the imposition of a tax. Neither the amount of the tax nor its application
to the survivor's change of status and ownership, was in any manner dependent
upon the date of the joint tenancy's creation, whether before, or after, 1916.
It is immaterial that Congress chose to measure the amount of the tax by
a percentage of the total value of the property, rather than by a part, or by
a set sum for each such change. The wisdom both of the tax and of its
measurement was for Congress to determine.

"

No. 482.

No. 482 involves provisions of the 1926 Revenue Act (44 Stat. , 9) substantially identical to those of the 1924 Act considered above. Here, also, a joint
tenancy (in personal property) was created by man and wife prior to 1916.
However, not all of the joint property was contributed by the decedeut, but a
portion was contributed to the tenancy, by the wife who survived.
This property which she transferred to the tenancy had in turn been previously given
to her without consideration
by decedent before the creation of the joint
tenancy. At decedent's death in 1930, an estate tax was assessed and paid
upon the full value of the joint property, including that part contributed by
the survivor but ul(, imately traceable to the decedent.
The district court held that the full value of the joint property was taxable, »
and the Circuit Court of Appeals affirmed.
The contention that the 1926 tax is unconstitutional
under the fifth amendment because imposed upon the total value of the joint tenancy at decedent's
death is without merit, for reasons stated in No. 391.
However, there is here the further argument that the courts below erred
in construing the 1926 Act to require the inclusion in the gross estate of that
part of the joint property (shares of stock) contributed to the joint tenancy
by the survivor, but which had been paid for and given to her by decedent
prior to the creation of the tenancy.
Although subdivision (h) of section 302 of the 1926 Act specifically required
inclusion in the gross estate of the full value of the joint property at death in
proportion to the decedent's contribution to the purchase price, petitioner relies
upon that part of subdivision
(e) which excepts "such part [of the joint
* * * as may be shown to have originally belonged to
property]
[the survivor] and never to have been received or acquired by the latter from
the decedent for less than an adequate and full consideration in money or
money's worth. " Petitioner insists that this exception should be read "except
such parts thereof as may be shown to have originally belonged to [the survivor] and never after the passage of this Aot to have been received or acquired
by the latter from the decedent for less than an adequate and full consideration
in money or money's worth. "
The surviving joint tenant in this case comes squarely v(eithin the governmg
statutory provision because she "received" and "acquired" all of the property
contributed by her to the joint tenancy "from the decedeut for less than an
adequate and full consideration in money or money's worth. " This lar. guage
adopted by Congress clearly and unambiguously indicates the purpose to tax the
entire value of a joint tenancy under circumstances shown by this record. We
are without authoritv to add language to the statute directly contrary to such
a clearly expressed purpose.
The judgment in No. 391 is reversed and that in No. 482 is afiirmed.
fair. Justice S70NE took no part in the consideration or decision of these cases.

—

—

» Cf. Chase Nate Bank v. United States (278 U. S., 327, 888 [Ct. D. 40, C. B. VIII —1,
808 (1929) ] Saitonetal/ v. Saltonetall (276 U. S., 260, 271).
» 19 F.
, 56.
» 99 F. Supp.
(2&1), 799.
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TiTLE III GIFT TAX. (1932)
SECTION 506.
REocLATIGNs 79

of property.

(1936)) ARTIGLE 19: Valuation

—

TITLE 26 INTERNAL REVENGE.
Article 19 of Regulations
of stocks and bonds.

—CIIAPTER

1939—22 —98.&3
T. D. 4901

—

I, PART Ss GIFT TAX.

79 (1936 edition) amended.

—Valuation

TREASURY DEPARTMENT)

OFFICE o1 CoMMIssIGNER oF INTERNAL RE~vÃlJE&

Washington, D. O.
To Collectors of Internal Revenue and Others Concerned:
Subdivision (1) of article 19 of Regulations 79, 1936 edition (sectioti 85.19 of 'I'i(le 26, Code of Federal Regulatiot&s) and that article
as made applicable to the Internal Revenue Code by Treasury Decision 4885, a, pproved February 11, 1939 (Part 465, Subpart B, of
such Title 26 [l&a& e 390, this Bulletin] ), is amended to read as follows;
&

(I)

—

The statute provides that lf the gift is made in property, the
Cenerol
thereof nt tbe date of the gift shall ' e cousidcred the amount of rhe
gift, The val»e of the property is the price at which such property would
chnnge lin»ds b& tween a williug buyer aud a wiliing ieller, neither being uiider
niiy cou)pulsi ~» io biiy or to sell. The value of a pnrricular kind of property
is not t«b& d('termiiicd by a forced sale price. Such value is to be determiued by ance&'riii»iiig as a basis the fair»&nrket value at the time of the
For example. in the case of shares of stock
g&fr «f encb unit of the pr&iperty.
or bond~, such unit of property is a share or a l&&»id. All relevant facts aud
oi'
elenients of vn. lue as of the titue
the gift sh(&uld be considered.
vnl»e

Subdivision (3) of. article 19 of Regulations 79, 1936 edition (section 8.).19 of Title 20, Code of Fcde)'al Regulations)) tu)d that article
;is made applicable to the Ii)ternal Revenue Code by Treasury Decision
4885, appiovetl I&ebr&isis 11, 1939 (Part 405, Subpart 8, of such Title
20), is amended to read as follows:
(S 8tocl&, s a&&d bon(is. The vnlne at the date oi' the gift in the case of stocks
and bonds, within the n)eaning of the statute, is the fair market value per

—

&

slinre «r bond oii snch date.
In the case of srocks and bonds listed on a stock exchange the mean
her&veen the highest an(1 lowest qu&)ted s( lling pri(es on the date of the gift
slinll be c&&nsider&. d ns tbe fair market vnl»e per share or h&»;d. If then. were
no i»les on the dnte of the gift, such vnl»e sh;ill he derermiued
by tnking rhe
i»enn betweeii the highest and lowest soles o» the' »e:irest dnte befiire aiid
rh&
ueurest dnte;ifter the date of the gifi (both su&. h i&enrest dnrei be»ig
within a rcnso»»hie period). niid bv prorntiiig the diff& re»&e between s»& h
mean prie(s to tlie date uf tlie gift, an&1 liy n&lding or subrr;icti»g, as rhe case
»i;iy hc, i»ch l&roriiierl p«rtion &&f (he diite)e»(e to or from the mes&i price
&d»niiii»g on si&(h nearest dare before the d;ire &if the gift. F«r example. nssuine
tlinr siles of stock nearest the dite of the gift (June 16) occurred two dnvs
b& fore
(,Ii»)e 13 nnd rhr(e dnvs after ( June ls)»nd that on such days the
nienu mls pri&en per nbnre &ve&e $10 nnrl 616, respecrively.
The pri&e of $12
sl»ill h( 1;il(( i) ns repr& ac»ting the fnir m:&rke& v;il»e of n share of s»ch stock
ni i)f &li& dnie of the gift. If. h&iwever, oii .In»e 13 and J»i&e 1&& the mean
sale prices l)er »liar& ((ei'e $15 iu&(1 $10. rein& ctivcly. the price of $13 shall he
inkei& ns rel)r& s&'niiiig the f:iir n&nrl-et vnlne of:& sh»re of inch srock ns of the
d:iie of rh( gift. If the s«»riiy mns list, d on moie tli;&n one exchange, the
records of the excbaii'e where the securitv is priucipnlly dealt iu should be
i
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In valuiug listed stocks and bonds the donor should observe care
employed.
to consult accurate records to obi. ain values as of the date of the gift.
In the case of stocks aud bonds which are not listed upon an exchange, but
are dealt in through brokers, or have a market, the fair market value shall
be determined by taking the mean between the highest and lowest selling
prices as of the date of the gift; or, if there were no sales on that date,
such value shall be determined by taking the mean between the highest and
lowest sales on the nearest date before and the nearest date after the date
of the gift (both such nearest dates being within a reasonable period), and
bv prorating the dijiference between such mean prices to the date of the gift,
and by adding or subtracting, as the case may be, such prorated portion of
the diiference to or from the mean price obtaining on such nearest date before
the date of the gift. If quotations are obtained from brokers, or evidence as
to the sale of. securities is obtained from the ofiicers of the issuing companies,
the donor should preserve in his files the letters furnishing such quotations
or evidence of sale for inspection when the return is verified by an investigating
oiiicer.
If actual sales are not available during a reasonable period beginning before
and ending after the date of the gift, the fair market value may be determined
by taking the mean between the bona fide bid and asked prices on the nearest
date before and the nearest date after the date of the gift (both such nearest
dates being within a reasonable period), and by prorating the difference between
such mean prices to the date of the gift, and by adding or subtracting, as the
case may be, such prorated portion of the difference to or from the mean price
obtaining on such nearest date before the date of the gift.
If actual sale prices or quoted bona fide bid and asked prices are available
on a date within a reasonable period prior to the date of the gift, and if no
actual sale prices or bona fide bid, and asked prices are available on a date
within a reasonable period after the date of the gift, or vice versa, then the
mean between such highest and lowest available sale prices or bid and asked
prices may be taken as the value.
If actual sales or bona fide bid and asked prices are not available, then, in
the case of corporate or other bonds, the value is to be arrived at by giving
consideration to the soundness of the security, the interest yield, the date of
maturity, and other relevant factors, and, in the case of shares of stock, upon
the basis of the company's net worth, earning power, dividend-paying
capacity,
and all other relevant factors having a bearing upon the value of the stock.
Complete financial and other data upon which the donor bases his valuation
should be submitted with the return.
In cases iu which it is established that the value per bond or share of any
security determined on the basis of selling or bid and asked prices as herein
provided does not reflect the fair market value thereof, then some reasonable
modification of such basis or other relevant facts and elements of value shall
be considered in determining fair market value.

(This Treasury decision is prescribed pursuant to the following
sections of law: Sections 1005 and 1029 of the Internal Revenue Code
(53 Stat. Part 1); and sections 506 and 580 of the Revenue Act of
19M (47 Stat 248' 259 j 26 U S' C'i 555' 579) )
&

Convmia8ioner

GIrr T. HELvxazNo,
of Internal Ee~enue.

Mav 18, 1989.
JoHN W. H~Nzs,

A.pproved

Acting Secretary of tke Treasury.
(Filed with the Division of the Federal Register May 20, 1989, 11.28 a. m. )
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TITLE

I.—
INCOME

AND EXCESS-PROFITS [AND

CAPITAL STOCK] TAXES. (1985)

SECTION 105 OF THE REVENUE ACT OF 1935, AS A))&IENBFD BY SECTION 401 OF THE REVENUE ACT OF 1936. CAPITAL STOCK TAX

—

RzoUI. AY&oNs 64 (1986) ARTici. E
custodian.
&

85: Return

by

1989—21 —9845

G. C. M. 21208

The M Corporation, operated by its officers pursuant to an order
of a Federal court eutered in proceedings for reorguniz &tion under
section 77B of the Bankruptcy Act, as arueuded, was "carryiug on
or doing business" within the meaning of sectiou 195(ui of the
Itevenue Act of 1935, ss aiuended, and was therefore subject to
capital stock tax.
S. T. 702 (C. B. XII—2, 4&)5 (1933) ) distinguished.

An opinion is requested whether the M Corporation, which during
the entire taxable year ended June 80, 1986, was opcrut&&) by its
o5cers under an order of a Federal court entered pursu;ini io a
under section 77B of the Ba»kiu)&tcy
petition for reorganization
Act, as amended, was subject to capital stock tax for tlrat t;&xtble
year under section 105 of the Revenue Act of 1985, a, s ainended by
section 401 of the Revenue Act of 1986.
Section 105, as amended, imposes upon every domestic col poration,
with respect to carrying on or doing business for any part of e;ich
year ending June 80, beginning with the year en&le&1 Ju»e 80, 1986,
an excise tax of $1 for each $1&000 of the adjusted declared value of
its capital stock.
The M Corporation and certain other corporations on February
1985, filed petitions for reorganization under section 77B of the BankPursuant to such petitions, the District
ruptcy Act as amended.
Court of the United States for the District of Massachusetts on
1985, entered an order providing in part as folloivs:
February
1. That the debtor and other debtors be and they hereby are temporarily

—,

—,

continiicd in possession of their respective estates.
2. Tliut i.he debtor aud other debtors be and they hereby are authorized to
conduct and carry on their respective businciscs as an entirety until the further order of this court iu thc premises and tb& debtor aud other debtors shall
have all the title to and slmll exercise, cousist&ntly with ibe provisions of s»id
section 77B, all tlie pov crs of a trustee appointed pursuant to sai&1 sectiou,
snl&ject nt uil times to the control of this court iud to su& h lin&it»tions, restrictions, terms and conditions as this court may from time to time impose snd
prescribe and, wiihout limiting the generality of the foregoing, the dei&tor and
oth&r debtors shall have full power and authority to do &ill things n«. e. siry or
coiivenient to conduct s.nd carry on their respective businesses as an entirety
* *
and to maintain aud preserve their respective estiites;
to collect
and receive all the rents, issues, income, lolls snd profits and all outstanding
ac&'rued or accruing accounts, things in ac&ion und credits due or owing to the
debtor und other debtors nnd to liold and retain all moneys received to the end
that the same may be applied under this or the further ordet's of this court.
&'

The order fur(her authorized the debtor and other debtors in their
discretion to pay all expenses "incurred in the operation of the respective businesses hereby authorized and in preserving and maintainin&&' the estates of the debtor and other debtors, " and gave such
debt&&i and other debtors power in their discretion to sue and defend
Books of account were to be kept
in the name of such corporations.
and statements filed as required by section 77B or as directed from

Regs. 64(I930), Art. 35.]

time to time by the court. All persons, including stockholders and
creditors, were enjoined from instituting~ or prosecuting suit against
the debtor or other debtors and from disposing of any of tne property
or assets of the debtor or other debtors during the pendency of the
The court further reserved the full right and jurisdicproceedings.
tion to appoint a trustee with the same powers as those exercised by
an equity receiver to the extent consistent with section 77B. On
March
1985, the court entered an order permanently continuing
the debtor and other debtors in possession of their respective estates
and authorizing them to continue the operations of their respective
businesses to the same extent as set out In the order dated February
1%5, referred to above. The final decree in the proceedings was
entered by the court on December
1987.
The M Company contends that during the entire taxable year ended
June 80, 1%6, its property and business were under the control and
supervision of the court, and that it was not carrying on or doing
business during that year within the meaning of the law and regulations. The decision of the United States Supreme Court in United
8tate8 v. Whitridge (981 U. S., 144) is cited in support of such contention. It was held in that case that a corporation, the business of
which was carried on during the pendency of an equity receivership,
was not "carrying on or doing business" within the meaning of the
Corporation Excise Tax Act of 1909.
Article 85 of Regulations 64 (1%6) provides in part as follows:
If, at the close of the taxable year, all of the property of a corpo-

—,

—,

—,

ration is in the custody of and being administered by a receiver or a trustee in
bankruptcy, or is in the custody ~f a Federal or State officer pending the appointment of a receiver or trustee in bankruptcy, there shall be attached to the
return a statemeut showing the date on which the property was placed in
the custody of such officer and whether his custody has been contiuuous since
*
that date.
If, during any entire year ending June 30, all of the
property of a corporation is in the hands of such public official, the corporation
is not subject to the tax for such year, but in order that its exempt status
may be known to the Commissioner such custodian shall file with the collector
of internal revenue an '.nformation return on Form 707, attaching thereto an
affidavit showing the date on which the property came into his custody and the
fact that his custody was continuous throughout such entire year.

'

It

was held in

'

S. T. 702 (C. B. XII—9, 405 (1%8) ) that—

Where a corporation is in the hands of a receiver, the receiver and not the
corporation is carrying on the business. This is true with respect to both operating receivers and liquidating receivers.

This once is of the opinion that the instant case is distinguishable
on its facts from the Whitridge case. In the Whitridge case, the
Third Avenue System of Street Railways in the City of iVew York was,
during the taxable year, in the hands of one Whitridge, as receiver
under an order of the Federal circuit court. kn the order appointing
him, the receiver was given full authority to operate the said. railways
and properties subject to the supervision of the court. By the same
order, the oKcers, agents, and employees of the railway company were
required to turn over to him all of the property in their hands or
under their control and the company was enjoined from interfering
in any way with his possession or management.
The theory of the
Supreme Court in the Whitridge case was that, since the corporation
excise tax in question was imposed on the privilege of doing business
in a corporate capacity, the tax had no application to a situation

345
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the corporation had been ousted from the management, and
control of its business and was deprived of the privilege of exercising
its normal functions as a corporation. The taxpayer has assumed
that the order of February
1935, continuing the debtor in possession
subject to the supervision of the court has the same efi'ect as the apIn this
pointment of an equity receiver or a trustee in bankruptcy.
regard, it may be well to consider just what was the policy of Congress
behind this provision under section 77B of the Bankruptcy Act that
Subsection 7 of the
the court may continue the debtor in possession.
report of the Judiciary Committee of the House of Representatives
(A. R. 5884) reads as follows:
where

—,

The court is authorized to continue the debtor in possession and in such case
the salaries of oificers must be reasonable and approved by the judge. Salaries
of ofiicers will likely be less than fees of trustees. In Some cases ofilcers will
be willing to work for nothing in order to preserve the situation and their
stock interest therein. Company ofncers will also keep down company counsel
(House Report No. 194,
fees to a point lower than counsel fees of a trustee.
Seventy-third Congress, first session. )

The report of. the counsel to the special committee to investigate
receivership and bankruptcy proceedings which led up to the Chandler
Act of June 22, 1938, Public, No. 696, Seventy-6fth Congress (52 Stat. ,
840) (which Act now expressly imposes on a debtor in possession all
the duties of a trustee (see section 188) and. further provides that a
debtor may no longer be continued in possession unless the estate is
under $250,000 (see section 156) ), states in part that—
Under section 77B, the option is given to retain the debtor in possession. The argument for the retention of the debtor is that proper administration
in 77B will not result in an inordinately long proceeding, that liquidation is
not contemplated, and that continuation of business must be encouraged and
liberally permitted in the interests of reorganization; that the interposition of a
trustee is ordinarily unnecessary; that a trustee is not skilled in the business
and if he is, he could only be taken from the ranks of competitors and may
thus gained. The thought underlying
profit from the information
77B is
the retention by the debtor oi its business while it negotiates with its creditors;
and the contention that the appointment of a trustee merely increases the expense.
The force of this argument can not be denied.
(Senate Document 268, Seventyfourth Congress, second session, page 48. )

Assuming this to be a fair statement of the policy of Congress in
providing under section 77B that the court may permit the debtor
to continue in possession, it seems clear that this purpose was not
to oust the debtor and to replace corporate management by an outsider as trustee or receiver, but rather to continue such corporation
in the control of its business, subject of course to the supervision of
the court.
For the reasons above set forth, this once is of the opinion that the
Whitridge case has no application to the situation presented in the
instant c~ase where the activities of the corporation and its management, as authorized by the court, include the normal functions of the
the fact that the corporation
corporation, and this notwithstanding
during the taxable year in question was under the direct supervision
and control of the Federal court and was limited and restricted in
certain respects in the conduct of this business. Accordingly, it is
concluded that the M Corporation during the capital stock tax taxable year ended June 80, 1986, was "carrying on or doing business"
17217G'

—39—pt. 1

12
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within the meaning of section 105(a) of the Revenue Act of 1985,
as amended, and is, therefore, subject to capital stock tax.
The ruling published as S. T. 7u2 (C. B. XII—2, 405 (1933) ) providing for an exemption from liability for the capital stock tax is
limited to those cases where a corporation has been ousted from the
management and control of its business and has been deprived of the
privilege of exercising its normal functions as a corporation, but has
no application where a debtor is continued in possession under the
provisions of section 77B of the Bankruptcy Act and where the activities of the corporation and its management as authoriz'd by the court
include the normal functions of that corporation.
This opinion is equally applicable under section 601 of the Revenue
Act of 1938 and Chapter 6 of the Internal Revenue Code. Under
the provisions of section 601(f)6 of the Revenue Act of 1988 and
section 1202(c) of the Internal Revenue Code, a corporation, in its
capital stock tax return for a year beginning with or within an
income-tax taxable yea, r v-ithin which reorganization
proceedings
under section (7B of the Bankruptcy Act, as amended, are terminated,
shall make a declaration of value for its capital stock even though a
value might have been declared for a prior year of the same 3-year
period. (See article 45, Regulations 64 (1938).)
P. 9'1.xczrzr. ,
Chief Counsel, Bureau of Interna/ Aevenue.

J.

—

TITLE III. CAPITAL STOCK ANB EXCESS-PROI ITS
TAXES. (1988)

—

SECTION 691. CAPITAI
REGCLATIOKS

64(1938) )

ARTICLE

(Also Articles 44 and 74. )

STOCK TAX.

21: Definitions.

1989-20-9836
C. S. T. 9

The "8-year periods" beginning July 1, 1987, and ending June 80,
1940, and continuing during each succeeding period of three years
thereafter, prescribed by section 601(f) of the Revenue Act of 19:&8
for capital stock tax purposes, are the same for all corporations.

is requested whether, under the provisions of section
the Revenue Act of 1938 (section 1202, Internal Revenue
Code), the phrase "8-year periods" therein mentioned means in all
cases the period beginning July 1, 1987, and ending June 30, 1940,
and each period of three years i.hereafter, or whether, where corporations are not subject to the tax for the first year of a 3-year period,
either because of not having been in existence during that year or
because of exemption from the tax, the 3-year period begins with
the year for which the corporation is first subject to the tax.
Section 601(f) of the Revenue Act of 1938 provides in part as
Advice

601(f)1 of

follows:
I1) The adjusted declared

value shall be determined with respect to 8-year
the year ending June 80. 1938, and each third year
The first year of each such 8-year period, or, in case of a corporation
thereafter.
not subject for such year to the tax imposed by this section, the first year of such
8-year period for which the corporation is subject to the tax, shall constitute
a "declaration year. " [Italics supplied. ]

periods

beginning

with

847
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Article 21 of Regulations 64 (1938) defines the term "8-year
period " and "declaration year " as follows:
(l) The term "8-year period" means the period beginning July 1, 1987, and

ending tune 30, 1940, and each period ot three years thereafter.
(m) The term "declaration year" means (1) the first year of each 8-year
period for which a corporation, whether domestic or foreign, is subject to the

It, is clear that under the provisions of the law and regulations the
hrase "3-year periods means in all cases a uniform statutory period.
eginning July 1, 1937, and ending June 30, 1940, and continuing
during each period of three years thereafter, regardless of whether
for any reason a corporation may not be subject to the tax for the
first or any other year of such 8-year period. This construction of the
statute conforins with the intent of Congress as expressed in the
report (No. 1860) dated March 1, 1938, of the Ways and Means
Committee of the House of Representatives, in which the statement
is made that "The 8-year periods are the same for all corporations.
In some cas s, a declaration of value will be made by corporations
in years other than the first year of a statutory 8-year period. In
such cases, the "8-year period" will not consist of three successive
taxable years. If for any reason a corporation is not subject to the
capital stock tax for the year 1938, but is subject thereto for the years
1939 and 1940, the corpora(, ion will, nevertheless, make a declaration
of value in 1939, adjust such value in 1940, and make a new declaration
of value in 1941 for the succeeding 3-year period. Similarly, if for
any reason a corporation is not subject to the capital stock tax for the
years 1938 and 1939, but is subject thereto for the year 1940, the
corporation will, nevertheless, make a declaration of value in 1940,
and will then make a new declaration of value in 1941 for the succeeding 3-year period. Thus, the 3-year periods prescribed by law
a, re the same for all corporations
subject to tax.

"

"

64(1938), AarzcrE
corporation in receivership.

REotizATloxs

35: Return of

1939—7-9716
C. S. T. 8

or other like representative,
A receiver, trustee in bankruptcy,
who is administering the business of a corporation and is iu charge
of all its property at the time for filing a capital stock tax return
under the Revenue Act of 1938 must file such return.

Advice is requested whether, under the circumstances hereinafter
stated, the capital stock tax returns under section 601(d) of the
Revenue Act of 1988 should be filed for the M, N, 0, and P Corporations by the receivers or by the responsible oKcers of the respective
Advice is also requested with respect to the proper
corporations.
application of section 601(f)6 of that Act to the four situations
presented.
Section 601(a) of the Revenue Act of 1938 imposes a capital stock
tax upon every domestic corporation for each year ending June 80,
beginning with the year ending June 80, 1938, with respect to carrying
on or doing business for any p~t~rt of such year. The tax is measured by
the adjusted declared value of the capital stock of the corporation.

Regs. 64(1938), Art. 35.]

Section 601(d) provides that the return shall be filed under oath within
one month after tile close of the year with respect to which the tax is
imposed.
Section 601 (f') provides in part as follows:
(1) The adjusted declared value shall be determined with respect to 3-year

periods beginning with the year ending June 30, 1938, and each third year thereafter. The first. year of each such 3-year period, or, in ease of a corporation not
subject for such year to the tax imposed by this section, the first year of such
3-year period for which the corporation is subject to the tax, shall constitute
a "declaration year. "
(2) For each declaration year the adjusted declared value shall be the value,
as declared by the corporation in its return for such declaration year (which
declaration of value cannot be amended), as of the close of its last income-tax
taxable year ending with or prior to the close of such declaration year (or as
of the date of organization in the case of a corporation having no income-tax
taxable year ending with or prior to the close of. such declaration vear).

(6) The capital-'stock tax year beginning with or within an income-tax taxable
year within which bankruptcy or receivership, due to insolvency, of a domestic
corporation, is terminated shall constitute a declaration year. In such ease the
adjusted declared value for any subsequent year of the 3-year period shall be
determined on the basis of the value declared in the return for such declaration
year.

The following situations are presented:
(rx) The M Corporation, due to insolvency, was in receivership from
February 1, 198S, to September 80, 198S. The corporation files its
income tax returns on a calendar year basis.
(b) The N Corporation, due to insolvency, was placed in receivership on November 1, 1988. It is contemplated that the receivership
will terminate on October 81, 1989. The corporation files its income
tax returns on a calendar year basis.
(c) The 0 Corporation, due to insolvency, was placed in receivership on September 1, 1987. It is contemplated that the receivership
will terminate on March 81, 1989. The corporation files its income
tax returns on a calendar year basis.
(;~l The P Corporation, clue to insolvency, went into receivership
on February 1, 1988. It is contemplated that the receivership will
terminate on March 81, 1989. The corporation files its returns on the
basis of a fiscal year ending April 80.
If. at the time for filing a capital stock tax return the administration of the business of a corporation and all its property are in charge
of a receiver, the return should be filed by such receiver. i)Vhere the
business was operated by the corporation itself for any part of the
capital stock tax taxable year, the return so filed shall nevertheless
be complete, including (1) a declared value for the capital stock if
the return is made for a declaration year, or (2) an adjusted value
for the capital stock if the return is made for an adjustment year.
If a receiver's administration and custody have been continuous
throughout the entire capital stock tax taxable year, so that the corporation itself did not operate the business for any part of the year,
no statement of declared value or adjusted value is required because
no tax is due, but in lieu thereof, the receiver must attach a statement
to the return showing the date on which the property came into his
custody ancl wliether his custody was continuous thereafter.
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In the case of the M Corporation, the receiver aclministering its
business was in charge of its property at the time for filing the capital stock tax return for the taxable year ended June 80, 1988, and
Since the corporation
was, therefore, required to flle such return.
o crated the business for a part of such taxable year, namelv, from
uly 1, 1987, to January 81, 1988, the return filed by the receiver
should be complete for the entire year, including a declaration of the
value of the capital stock. Under the provisions of section 601(f)6,
the corporation will be entitled to make a new declaration of value
for its capital stock for the taxable year ending June 80, 1989.
With respect to the N Corporation, the return for the capital stock
tax taxable year ending June 80, 1989, should be filed by tlie receiver
since he was in charge of the corporate aff'airs at the time for filing
the return, even though the business was operated by the corporation
for a part of the taxable year, namely, from July 1, 1988, to O~ tober
81, 1988. The return by the receive~r should be complete for the
entire year and should inchide the value declared by the corporation
for the year ended June 80, 1988, adjusted as required by section
601(f)8. The return for the capital stock tax taxable year ending
June 80, 1940, should be filed by the responsible officers of the corporation. Under the provisions of section 601(f)6, a new declaration of value for the corporation's capital stock should be made in
the return for the taxable year ending June 80, 1940.
Corporation, the receiver was administering
In the case of the
the corporate affairs and v~as in custody of its bool-s and property
at the time for filing the return for the taxable year ended June 80,
1988. He was, therefore, required to file the return for that taxable
year. The business was operated by the corporation for a part of the
taxable year, namely, from July 1, 1987, to August 81, 1987, but the
return should cover the entire year, including a declaration of the
value of the capital stock, The capital stock tax return for the t.axable
year ending June 80, 1989, should be filed by the responsible officers in
charge of the corporation at the time when the return is due, and should
show an adjusted declared value for the capital stock, that is, the value
declared for the year ended June 80, 1988, adjusted as required by section 601(f)8, for the reason that the capital stock tax taxable year
ending June 80, 1989, did not begin with or within the income-tax taxable year in which tahe receivership will be terniinated.
The capital
stock tax taxable year ending June 80, 1940, will begin ivithin the
income-tax taxable year ending on December 81, 1989. Consequently,
since the receiversliip will terminate within such year, the corporation
will be entitled under the provisions of section 601(f) 6 to make a new
declaration of value for its capital stock in its return for the year
ending Juno 80, 1940.
Tlie receiver of the P Corporation was in charge of the corporate
affairs and had custody of its property at the time for filing the return
for the capital stock tax taxable year ended June 80, 1988, and was,
therefore, required to file the capital stock tax return for that year.
Since the busmess was operated by the corporation for a part of such
taxable year, namely, from July 1, 1987, to January 81, 1988, the return
filed by the receiver should cover the entire year, including a declaration
of the value of the capital stock. The return for the capital stock tax

0
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taxable year ending June 30, 1%9, should be filed by the responsible
ofiicers in charge of the corporate affairs at the time when the return
is due. In view of the fact that the receivership will terminate on
March 81& 1939 a date within the income-tax fiscal year ending April
30, 1939, the corporation will be ent. itled under the provisions of section 601(f) 6 to make a new declaration of value for its capital stock
in its capital stock tax return for the capital stock tax taxable year
ending June 30, 1939.
The statements made herein relative to a receiver are equally applicable to a trustee iu bankruptcy or a like representative.
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TITLE IV. MANUFACTURERS'
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EXCISE TAXES. (1932)

—

SECTION 619. SALK PRICE.

46, ARTIcLE 12: Exclusion of charges
transportation, delivery, etc.
(Also Article 8.)

REGULATIoÃs
f' or

1939—17-9806
G. G. M. 21114

Rules governing the inclusion or exclusion of cost of transportation, delivery, insurance, installation, or other charges in determining the prices for which certain articles taxable under Title IV
of the Revenue Act of 1932, as amended, are sold by the manufacturer, producer, or importer.

Advice is requested. whether, in the situations hereinafter dedelivery, insurance& installation, or other
scribed, transportation,
charges should be included or excluded in fixing the prices for which
certain articles subject to tax under Title IV of the Revenue A.ct of
producer, or
19M, as amended, are sold by the manufacturer,
iinporter.
Section 619 of the Revenue Act of 1932 provides in part as follows:
(a) In determining, for the purposes of this title, the price for which an

is sold, there shall bc included any charge for coverings and containers
of whatever nature, and any charge incident to pla. cing the article in condition
* * '". A transportation, delivery, insurance, inpack«l ready for shipment
stallation, or oiher charge (not required by the foregoing sentence to be included) shall be excluded from the price only if the amount thereof is established to the satisfaction of the Commissiouer, in accordance vvith the regulations.
(b) If an article is—
arti&. le

(1)

sold at. reti&il;

(2) sold on consignment, or
(9) sold (otherwise than through an arm' s-length transaction) at less
th;in the fair market price;
the tax under this title shall (if has& d on the price for which the article is
sold) be computed on the price for which such articles are sold, in the ordinary
course of trade, by mainifacturers
Commissioner.

or producers

thereof, as determined

bv the

The taxes under consideration are those imposed under Title IV of
the Revenue Act of 1962, as amended, which are based upon the price
for which the articles specified are sold by the manufacturer, producer, or importer. Inasmuch as such taxes are based upon the price
for wliich an article is sold, and since section 619 specifies the charges
which shall be included and those which shall be excluded in determining such price, it is evident that there can be no inclusion or exclusion of any charge unless and until a sale is made. In fact, some
of the charges specified in section 619 charges for transportation,
delivery, and installation
can not be definitely ascertained until the
sale is made and the articles are delivered to the purchaser.
Many
diff'erent items enter into the cost of manufactured
articles. There
are not only manufacturing
costs but also items of local taxes, insurance, overhead, cost of handlin&«, and even transportation charges
and
un&lee certain conditions
all attitbutable to the manufacturer
having no close relation to sales oi manufactured articles. Only in
respect of bona pde sales may the char«es specified in section 619 be
excluded. The evident purpose of section 619 is to authorize the inclusion in the selling price of certain charges so closely connected
with the cost of manufacture or production of taxable articles as to

—

—
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constitute a part of the price for which they are sold, and to exclude
from the selling price certain other charges which, though they increase the cost to the customer of securing the articles, yet form no
integral part of their selling price.
The questions presented a~nd the answers thereto are as follows:
Question (1):If the articles are shipped in case lots from the factory to the warehouse and are sliipped in less than case lots from the
wareliouse to the customer, are the articles in condition "packed
ready for shipment, " within the meaning of section 619, at the time
they leave the factory or not until they are pacl-ed in the smaller
quantity to fill the customer's order l
Answer: Inasmuch as the tax becomes due upon the sale of a taxable article and is measured by the selling price thereof, the provisions of section 619 prescribing the basis for determining such price
in respect of the charges specified therein must be considered as having some relation to, or being connected with, the sale of the article.
Taxable articles are frequently shipped by a manufacturer from a
f &colory to a wareliouse in b»Ik or in larger quantities than are norThese shipments are made solely for the
mally sold to customers.
benefit or convenience of the manufacturer before the sale is mirle.
It is the
opinion of this once that the term "packed ready for shipment, " embodied in section 610, means the condition which exists
when an article taxable under the law is inclosed in a covering or
container ready for delivery to a customer upon a bona /de sale
thereof made by the manufacturer, producer. or importer.
Question (8): A manufacturer makes no sales from the factory,
all deliveries being made from branch warehouses in various cities,
the price to the customer being the same at all the warehouses.
May
he exclude the freight charges incurred in shipping his products to
the branch warehoiise
Am~er: A distinction should be drawn in considering the exclusion of freight charges from the selling price between shipments of
goods for the sole benefit and convenience of the manufacturer and
other shipments constituting the delivery of articles in connection
with their sale. Only such charges as are connected with the delivery
of articles to a customer pursuant to a, sale are to be excluded.
Freight charges inc»rred in moving goods from a fac'tory to a warehouse before a sale is made pertain more closely to expenses attrib»table to the manufacturer than to deliveries made upon a sale to a
Under this rule freight charges incurred in shipping
customer.
prod»cts from a factory to a wa~rehouse before a sale is made may
not be excluded.
Question (.7): A manufacturer has warehouses in vario»s cities.
Having a s»rpliis stock in one warehouse, he reships to another warehn»se to increase a depleted stock. May the freight charges so
inc»rred be excl»ded &
An. &~ver; For the reasons indicated in the answer to question (2),
freiglit charges incurred by a manufacturer in reshipping goods from
one of his wareho»ses to another before a sale of the articles is made
may not be excluded.
(7ue~tion ($): A manufacturer has a local warehoiise in the city
where the factory is located, the warehouse being some distance from
the factory. May the expense of delivery to the warehouse be ex&
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(a) if an outside transfer company is employed, and (b) if the
manufacturer maintains his own trucks for this specific purpose
Answer: It seems immaterial to this office, in considering the exclusion of an expense incurred for transportation or delivery, whether
such expense represents a specific charge made by a transfer company or whether the expense arises from the use of trucks maintained by the manufacturer in accomplishing the same purpose. In
either event, if the delivery is made in completion of a sale to a
customer, the item represents the cost or charge for transportation
or delivery such as are to be excluded from the selling price under
the law. If, however, the delivery is solely for the benefit or convenience of the manuf!acturer, such cost may not be excluded.
receives an order from a customer
Que&tion (6): A. manufacturer
in another city. His warehouse near the custolner has not enough
goods on hand to fill the order. Part of the goods ordered is shipped
'0'hat freight or
from the factory and. part from the warehouse.
~
excluded
be
transportation charges may
Ans«er: Bearinr in mind that the test of exclusion is vhether
or not the shipping cost is incurred in connection with the movement
of goods in completion of a bone /de sale to a customer, it follows
tha~t the freight or transportation
charges to be excluded in the
example given are only those which are actually incurred in the
shipment of the goods to the customer, irrespective of whether the
shipment is made from the factory, from the v-arehouse, or in part
from both.
Question (6): If the transportation cost from factory to warehouse
is to be excluded, does the statute contemplate the exclusion of other
costs incurred after the goods are packed ready f' or shipment, namely,
insurance at the warehouse, handling and other expenses at the
warehouse, etc.
delivery, insurance, inAn8n!ef' The items of "transportation,
stallation, or other charge" are evidently used in section 619 as
Under the rule
belonging to the same general class of deductions.
of colistr~uction of statutes n08citur ea socius, all the items must therefore be treated alike. Certainly the items of transportation, delivery, and installation have relation to events occurring after the goods
leav!e the factory or the warehouse.
A manufacturer may protect
himself from loss at factory or warehouse by insurance and inevitably incurs expense for handling goods at both places. But, as
viewed by this office, those items may be exclucled only when connected with a sale and may not be excluded when incurred by the
manufacturer for his own use or benefit before a sale is made. For
example, the cost of insuring goods at the factory or warehouse is
attributable to the manufacturer and should be reflected in the selling
price. The cost of insuring goods after a sale is made and while
en route to a customer forms no part of the selling price and may
pr operly be excluded in det&rmining the amount of tax due.
Quest~'on (7): AVhere the Commissioner, for the purpose of computing tax, determines the fair market price of a taxpayer's product
unde& the authority granted him by section 619(b) of the R&'venue
Act of 1932, may any exclusion be allowed from such fair market
price for transportation charges or any other of the items enumerated
in section 619(a) 3
eluded

~

&
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4nsuer: There is a close relation between the terlns of section
619 (a) and (b). of the law. Under (a) the Commissioner is authorized to determine the selling price by including or excluding certain
specified items. Under (b) the Commissioner is authorized to determine the fair market price in transactions where the prices at
which articles are sold are below the normal selling prices.
In making a determination of fair market price under section
619(b), the Commissioner must necessarily take into consideration
all elements, including the same items which would be included or excluded under authority of section 6)19(a), but once the fair market
price under (b) is finally determined, the tax must be based on that
price and the statute does not contemplate any further adjustments,

J. P. AVEXCHEL)

Chief Counse/, Bureau of 1nfenna/ Revenue.
SECTION 639 OF THE REVENUE ACT OF 1932. AS ADDED BY SFCTION 5
OF THE ACT OF JUNE 16, 1933 (48 STAT., 254), AND AS AMENDED BY
SECTION 765 OF THK REVENUE ACT OF 1938. EXEMPTION FROM
TAX OF CERTAIN SUPPLIES FOR VESSELS.

—

28: Exemption of certain supplies for certain vessels.
(Also Article 76I/2, Regulations 46. )

REGULATIoi&s 44) ARTICLE

1939-14—9777

S. T. 879

Foreign countries which allow, and those which do not allow,
privileges, with respect to exemption from excise tax, which are
substantially
reciprocal to those specified in section 630 of the
Revenue Act of 1932, as amended, on articles sold for use as fuel
supplies, ships' stores, sea stores, or legitimate equipment on civil

aircraft.

Advice is requested as to the foreign countries which either allow
or do riot allover substantially reciprocal privileges with respect to the
exemption froln excise tax provided in section 630 of the Revenue Act
of 1%2) as added by section 5 of the Act of June 16, 1988 (48 Stat. ,
254), and as amended by section 705 of the Revenue Act of 1988, on
articles soM for use as fuel supplies, ships' stores, sea stores, or legitimate equipment on civil aircraft.
S"ction 680 of the Revenue Act of 1982) as amended, provides as

follows:

Under regulations prescribed by the Commissioner, with the approval of the
Secretary, no tax under this title shall be imposed upon any article sold for
use as fuel supplies, ships' stores, sea stores, or legitimate equipmeut on vessels
of war of the United States or of any foreign nation, vessels employed in the
fisheries or in the whaling business, or actually engaged in foreign trade or
trade between the Atlantic and Pacific ports of the United States or between
the United States and any of its possessions.
Articles manufactured
or produced with the use of articles upon the importation of which tax has been paid
under this title, if laden for use as supplies on such vessels, shall be held to be
exported for the purposes of section 601(b). The term "vessels" as used
in this section includes civil aircraft employed in foreign trade or trade between the United States and any of its possessions, and the term "vessels of
war of the United States or of any foreign nation" includes aircraft owned
by the United States or by any foreign nation and constituting a part of the
armed forces thereof. The privileges granted mider this section in respect of
civil aircraft employed in foreign trade or trade between the United States
and any of its possessions, in respect of aircraft registered in a foreign country,
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shall be allowed only if the Secretary of the Treasury has been advised by the
Secretary of Commerce that he has found that such foreign country allows, or
will allow, substantially reciprocal privileges in respect of aircraft registered in
the United States. If the Secretary of the Treasury is advised by the Secretary
of Commerce that he has 1'ound that a foreign country has discontinued or will
discontinue the allowance of such privileges, the privileges granted uncler this
section shall not apply thereafter in respect of civil aircraft registered in that
foreign country and employed in foreign trade or trade between the United
States and any of its possessions.

The Secretary of Commerce has advised the Secretary of the
Treasury that the following foreign countries allow privileges which
are substantially reciprocal to those specified in section 6~80 of the
Revenue Act of 1982, as amended, with respect to tax exemption on
articles sold for use as fuel supplies, ships' stores, sea stores, or
legitimate equipment on civil aircraft: Belgium, Canada, Chile,
Coloinbia Denmark, Eire, France, Germany, Netherlands, Netherlands Indies, New Zealand, Norway, Sweden, Switzerland, United
Kingdom, Uruguay; and that the following foreign countries do
not allow such reciprocal tax exemption privileges: A. rgentina, Australia, Brazil, Cuba, Italy& Mexico, Panama.
Exemption under section 630, as amended, will be allowed in
respect, of aircraft registered in the foreign countries mentioned
hereinbefore which allow substantially reciprocal tax privileges so
long as they continue to allow such privileges, but only upon compliance with the provisions of article 28 ot Regulations 44 (1984),
as amended by Treasury Decision 4604 (C. B. XIV—2, 876 (1985))
and Treasury Decision 4883 (C. B. 1988—2, 879), and article 76i/2
of Regulations 46 (1982), as addecl by Treasury Decision 48S7 (C. B.
XII—2, 847 (1938) ) and as amended by Treasury Decision 4605 (C. B.
XIV—2, 888 (1985) ) and Treasury Decision 4858 (C. B. 1988—2, 888).

Regs. 42. l

—

TITLE V. MISCELLANEOUS TAXES. (1932)

—

SECTION 741. LEASES OF SAFE DEPOSIT BOKES.
REGULATIONS

42.

1939—18—9818

S. T. 880

Federal credit unions are exempt from the tax imposed by section
741 of the I&evenue Act of 1rJ62 on the amount paid tor the use of a
safe deposit box.

Advice is requested whether Federal credit unions are exempt from
the lax imposed by section 741 of the Revenue Act of 1932 on the
amount paid for the use of a safe deposit box.
Section 741(a) of the Revenue Act of 1932 imposes a tax equivalent to 10 per cent of the amount collected for the use of any safe
deposit box, such tax to be paid by the person paying for the use of
the box.
Section 18 of the Federal Credit Union Act, approved June 26,
1934 (48 Stat. , 1216), as amended by section 4 of the Act of December
6, 1937 (51 Stat. , 4), provides in part as follows:
Szc. 1S. The Iceder al credit unions organized hereuuder, their property,
their franchises, capital, reserres, surpluses, and other fuuds, and their incorue
slrall be exempt from all taxation m&w or hereafter imposed by the United
States or by auy State, Territorial, or loc'tl taxing authority; except thar any
re;rl property and any tangible personal property of such Fetleral credit uninns
shall be subject to Federal, State, Territorial, and local taxation to the same
extent as other similar property is taxed.

In view of the foregoing provisions of the Federal Credit Union
Act, as amended, it is held that those credit unions which are organized
and operated und. r the terms of that law are exempt from the tax
imposed by section 741 of the Revenue Act of 1932 on the amount paid
for tire use of a safe deposit box.

[Regs. 71(1932), Art. 35.
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INTERNAL REVENUE CODE.

—

CHAPTER 11. DOCUMENTS, OTHER INSTRUMENTS) AND
PLAYING CARDS.

—

SECTION 1802. CAPITAL STOCK (AND SIMILAR INTERESTS).
REGULATIQNs

71 (1932), ARTlcLE 85: Sales or

transfers not subject to tax.

1989—11-9755

T. D. 4888

Regulations 71, relating to stamp taxes imposed by the Internal
Revenue Code. Article 85, ameniled.
THEASL RY DEPARTivf ENT,
OFFICE or CoiifMzsszoNEft or INTERNAL REVENUEi

—

washington, D. 0'.
Others
Concerned:
Interna/
and
revenue
To CoPectors of
Regulat, ions 71, approved July 16, 1932, as amended, but only as
prescribed and made applicable to the Internal Revenue Code by
I'reasury Decision 4885, approved February 11, 198&9 [page M6, this
Bulletin], under the authority contained in section 8791 of the Internal Revenue Code, are amended as follows:
Subparagraph (v) as added to article 85 by Treasury Decision 4824,
9, 4()5], is changed to read as
approved July 5, 1938 [C. B. 1988—
follows:
(v) (1) The delivery or transfer after February 10, 1989, of shares or certificates from the owner thereof to a custodian, if under a written agreement between the owner and the custodian, the shares or certificate so delivered or
transferred are to be held or disposed of by such custodian for, and subject at

an times to the instructions of, the owner; also from such custodian to such
owner.
(2) Tlie delivery or transfer after February 10, 1989, from such custodian to a
registered nominee of such custodian, or from the owner direct to such registered
nominee, or from one such nominee to another such nominee, if the shares or
certificates continue to be held by the nominee for the same purpose for which
they would be held if retained by such custodian; also from such nominee to such
custodian or the owner. No exemption shall be granted unless the nominee is
registered in the manner provided for the registration of nominees of persons
conducting a stock brokerage business as specified in subparagraph
(h) added
to article 126 by Treasury Decision 4701 [C. B. XV—2, 862 (1936) ].
(8) The delivery or transfer after February 10, 1989, of shares or cert, ificates
from a custodian of the owner to another custodian of the owner, or from the
registered nominee of the first custodian to the second custodian or the registered nominee of the latter, provided that on the facts of the ease the transfer
would have been exempt under (1) or (2) if made by the owner direct to the
second custodi in or the registered nominee of the latter.
(4) The exemptions specified in (1), (2), and (8) shall not be granted in any
ease unless the delivery or transfer is accompanied by a certificate, signed by the
custodian, in substantially the following form:
n
We hereby certify that the transfer of the attached shares is exempt
from the transfer tax under the provisions of section 1802 of the Internal
avenue Code, that evidence in proof of the exemption is maintained by
us and is available for inspection by internal revenue officers.

Signature

of Custodian.

"

(v) is a mere custodian
and does not include a trustee. A mere custodian is a person to whom there are
delivered or tr;insfcrred shares or certificates of stock to be held or disposed of
by the custodian for, and subject at all times to the instructions of, the owner

(5) The custodian contemplated by this subparagraph

and not otherwise.

Res~. 71(1982), Art. 85. j
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This Treasury decision is issued under authority contained in section
8791 of the Internal Revenue Code.
GUY

Approved March
JoHN

9„1989.

Co)nruissioner

T. IiELVERING)

of Interna/ J)revenue.

AV. HANES)

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register March 9, 1989, 12.57 y. m. )

359

[Regs. 'xI, Art. 84.

TITLE VIII.—
STAMP TAXES. (1926 ACT)
SCHEDULE A —8 OF TITLE VIII OF THE REVENUE ACT OF 1926 AD ADDED
BY SECTION 726 OF THE REVEiNUE ACT OF 1932. CONVEYANCES.

—

REoiiLAmoNs 71, Aimici. z

84: AVhat constitutes
by law of State

real property determinable
where located.

An oil and gas lease for an indefinite period and a "mineral
deed, " both covering land in Illinois, constitute conveyances of
realty subject to stamp tax.
designated "Assignment and conveyance of oil
An instrument
which conveys a royalty interest in an oil and
and gas royalty,
gas lease covering lands in Arizona, Ncbraskxx, slid South Dakota, and also an interest in all of' the oil and gas in or under such
lands, constitutes a coxxveyance of realty subject to stamp tax.

"

Advice is requested v.hether an oil and gas lease for an indefinite
period and a "mineral deed, both covering land in Illinois, and an
instrument, designated "Assignment. and conveyance of oil and gas
royalty, " vxhich conveys a royalty interest, in an oil and gas lease
covering lands in Arizona, Nebraska, and South Dakota, and also an
interest, in all of the oil and gas in or under such lands, constitute
conveyances of realty subject to stamp tax under Schedule A —8 of
Title VIII of the Revenue Act of 1926, as added by section 725 of the
Revenue Act of 1982.
That law imposes a stamp tax on any u s ~ * Deed, instrument,
or writing * * * whereby any lands, tenements, or other realty
sold shall be granted, assigned, transferred, or otherwise conveyed to,
"'
"'
* when the considor vested in, the purchase~r or purchasers
eration or value of the interest or property conveyed, exclusive of the
value of any lien or encumbrance remaining thereon at tbe time of
sale, exceeds $100 "' s *. XVhat constitutes " lands, tenements, or
other realty" is determinable by the law of the State in which the
(Article 84, Regulations 71.)
property is situated.
Under the terms of the oil and gas lease covering lands in Illinois,
the lessor "granted, demised, leased and let" unto the lessee certain
land for the sole purpose of mining and operating for oil and gas and
laying pipe lines for a term of 10 years, and as long thereafter as
oil or pas is produced from the land by the lessee. The lessor receives
Under the "mineral
a specified portion of the oil and gas produced.
deed " the grantor conveys to the grantee forever an unclivided
"interest in and to all of the oil and gas, together with the right of
ingress, egress and regress for the full development. of the premises
herein coiiveyed, in, under and upon" certain land situated in Illinois, subject to an existing oil and gas lease covering the land. The
gr;tutor grants and conveys to the grantee, his heirs, and assigns "the
right, to collect and receive" the royalties payable under the lease.
In 6'nffey v. James A. 8mith (287 U. S., 101 (1915) ), which was
a suit in. equity brought by the holders of an oil and gas lease covering a tract of land in Illinois to enjoin mining operations under a
later and similar lease on the same property, the court used the
following language on pages 112 and 118:

"

"

It is settled by the decisions of the Supreme Court of Illinois tbnt sn oil
and gns lease like that of the complninants passes to the lessee, his heirs ansi
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assigns, a present vested right "a freehold interest" in the premises, that
this interest is taxable as real property, and. tha. t the clause giving the lessee
an option to surrender the lease at any time is valid, does not create a tenancy
at will or give the lesser an option to compel a surrender, and does uot make
(Brutier v. Hfelcs, 286 Illinois,
the lease void as winting in mutuality.
540, 542; IVatford OB Z Gas Co. v. Hhlpman, 288 Illinois, 9, 18, 14; Poe v.
Ulrey, id. , 5 i, 6", 64; Ulrey v. Ifeitli, 287 Illinois, 284, 298; People v. Bell, id. ,
882, 889; aaglietee v. Oli, io Oll Co., 268 Illinois, 518, 524. )

I!

Since the court had before it in that case an oil and gas lease covering a period of five years from the date of its execution " and as long
thereafter as oil or gas or either of them is produced" from the
premises, and since all the Illinois ca, ses cited concern oil and gas
leases with "thereafter" clauses, the above-quoted language must be
interpreted as relating only to leases with similar clauses.
The reason for holding an oil and gas lease with a "thereafter"
clause to be "a freehold interest" is set forth by the Supreme Court
of Illinois in Transconft'nental Ozl Co. v. Emmereon (o08 Ill. , 894,
181 N. E., 645) wherein that court used the following language:
* "' ~ in accordance with what wc re ard as the better
Ave have held
reason as well iis the weight of authority, that an instrument of the character
of that in question here [containing a "thereafter
clause], which is a forin
of oil and gas lease in common use in this State, conveys a freehold interest in
real
cstai,
the
e to which it applies, and is, in effect, a sale of a part of the
land. Oil and gas in the earth can not be the subject of an ownership distinct
from tbe soil. They belong to the owner of the la»d only so long as they remain under the land, and his grant of them to another is a grant only of such
oil and gas as the grantee may find, ;ind no title to it vests in the grantee
until it is actually found. The conveyance, however, of the right to enter upon
the land for the purpose of prosp"cting and operating for oil and gas, laving
pipe lines. and building powers, stations, aud structures to produce, save, and
care for the products is a conveyance of an interest in the land itself, which, if
of indefinite duration, is a freehold estate in the land.

'

It follows that in Illinois an oil or gas lease with a "thereafter"
clause, creating an interest in land of indefinite duration, conveys a
freehold estate in land. A mineral deed like that in the instant case
covering property located in that State also creates a freehold interest in the land since it grants a permanent right of entry upon the
land for the purpose of prospecting and operating for oil and gas,
a right not orclinarily subject to forfeiture. Such a deed, even though
it is subject to a prior oil and gas lease for a term of ~years, or one
with a "thereafter" clause, conveys the reversionary interest of the
lessor (grantor), and also grants the right to unaccrued royalties
during tlie remainmg term of the lease. Hence, it is a conveyance
of realty
(Mills and AVillingham, Oil and Gas, section 138.)
Under an instrument covering la!ids in Arizona, Nebraska, and.
South Dakota, designated "Assignment jnd conveyiance of oil and
the grantor "quit-claimed, granted, bargained, sol&l,
gas royalty,
conveyed a!!d set over unto" the grantee, his heirs and assigns forever, an undivided interest in all of the rents and royalties payable
under an existing oil and gas lease, or which became payable under
any subsequent lea. se covering such lands. The grantor also conveyed
to the grantee and h!s heirs and assigns forever an undivided interest
in "all of the oil, gas, coal and other minerals now, or at any time
hereafter, lying in or under" the foregoing lands.
The instrument in question is not merely a conveyance of a royalty
interest. By it the grantor also conveys to the grantee an "undivided
interest in all of the oil, gas, coal and. other minerals" in or under

"

[Regs. 71, Art. 84.

the particular tracts of. land. The highest courts of' Arizona, Nebraska, and South Dakota have not as & et had occasion to pass upon
the nature of the interest conveyed by such an rnstrument.
However,
it is the well-settled general rule that a deed which conveys an interest in fee in minerals in place is a conveyance of real estate. (DabneyJohnston Oil Corporation v. IValden, 4 Calif. (2cl), 637, 52 P. (2d),
237 j In re Colby, 184 Iowa, 1104, 169 N. AV 443 j Eichards v Shearer)
145 Ikansas, 88, 64 P. (2cl), 56; 13eulah Coal Twining Co. v. l7eihn
et ua;. , 46 N. D., 646, 180 N. YV. , 787; Cup v. Koslo, slay, 165 Okla. , 135,
25 P, (2d), 290; Stephens County et aL v. 3fici-kansas Oil ck Gas
Co., 113 Texas, 160, 254 S. AV. , 290; Summers, Oil d'.' Cas (1938), sections 131, 133, 600 —606. ) (See a so section 76 —101, chapter 76, Compiled Statutes of Nebraska (1929), defining the term "real e tate
sections 256 and 257, Compiled Lav-s of South Dakota (1929), definand sections 3040 and
ing the terms "real property" and "land
3067, Revised Code of' Arizona (1928), relating to the terms "real
real estate. ")
property " and
In view of the foregoing, it is held that the oil and gas lease and
"mineral deed, both covering land in Illinois, and the instrument
designated "A.ssignment ancl conveyance of oil and gas royalty.
covering lands in Arizona& Nebraska ancl South Dakota, constitute
conveyances of realty subject to stamp t ix under Schedule A —8 of
Title VIII of the Revenue Act of 19' 3, as added by section 725 of
the Revenue Act of 1932.
~

";

";

"
"

"

TITLE 18 OF THE UfiIITEB STATES COBE.

—
"

CODE, SECTION 147. "OBLIGATION OR
SECTION 261 (CRIMINAI
DEFINED. ALSO
OTHER SECURITY OF THE UNITED STATES
SECTION 264 (CRIMINAL CODE, SECTION 160).
1939—22 —9854
S. T. 882
The reproduction of canceled or uncanceled United States revenue
stamps, in whole or in part, by photographic or photostatic process
is prohibited by section 150 of the Criminal Code, and is not perrnissible under the Act of January 27, 1988 (52 Stat„6).

Advice is requested whether it is permissible to reproduce canceled
United States revenue stamps by photographic or
photostatic process.
Section 264 of Title 18 of the United States Code (section 150 of
the Criminal Code) provides that—

or uncanceled

whoever shall print, photograph, or in any other manner make or
execute, or cause to be printed, photographed, made, or executed, or shall aid in
printing, photographing, making, or executiug any engraving, photograph, print,
or impression in the likeness of any such obligation or other security [obligation or other security of the United Statesl or any part thereof ~ " * shall
be fined not more than $5, 000, or imprisoned not more than 15 years, or both.

Section 261 of Title 18 of the United States Code (section 147 of
the Criminal Code) defines the term "obligation or other security of
the United States" as follows:
The words "obligation or other security of the United States" shall be held
"'
~ * stamps
of indebtedness,
to mean all bonds, certificates
and other
of value, "' * " which have been or may be issued under
representatives
any Act of Congress.

Section 8 of the Act of January 27, 1988 (52 Stat. ,
section 147 of the Criminal Code and provides as follows:

6),

amends

Section 147 of the Criminal Code is hereby amended by striking out
the period at the end thereof and adding a comma and the following: "and
canceled United States stamps. "

The effect of the foregoing amendment is to make canceled United
States revenue stamps obligations of the United States.
The Attorney General has held that the word "stamps, " as used
in section 261, supra (section 147 of the Criminal Code, prior to the
amendment above indicated), includes internal revenue documentary
stamps.
(14 Opin. Atty. Genl. , 528. ) Under that opinion and for
the purposes of the Act, a revenue stamp is an obligation or other
security of the United States, and since the effective date of the Act
of January 27, 1938, supra, both canceled and uncanceled Federal
revenue stamps are obligations of the United States.
Section 2 of the Act of January 27, 1938, amends the Criminal Code
to permit the prinfing or pnblishimg for philatelic purposesof black and white illustrations

"(1) foreign

of—

revenue stamps if from plates so defaced as to indicate that the
illustrations are not adapted or intended for use as stamps;
"(2) foreign postage stamps; or

[Misc.

"(S) such portion of the border of a stamp of the United States as may be
necessary to show minor distinctive features of the stanrp so illustrated, brrt all
such illustratiorrs shall be at least four times as large as the portion of the
original United States stamp so illustrated. "

The question arises whether the word "printing, " as used in section
2 of the Act of January 27, 1938, may be construed as including" photoThe wording of section 150 of the
graphing" or "photostating.
Criminal Code making it an offense to reproduce obligations of the
United States is comprehensive in its scope. It prohibits "printing,
The
plrotographir g, making, or execui, ing" any such obligation.
wording of the Act of January 27, 193, is much less comprehensive.
It permits the "printing, publishing, or importation" of the black
and white illustrations specified in section 2 without constituting a
violation of the Criminal Code. In that Act the word "photographing" is absent from the specification of acts not subject to the terms
of the said Code. In the case of Wood v. Abbott (30 Fed. Cases, 424)
the question v as considered whether a picture made by the art of
photography was a print, cut, or engraving, within the meaning of the
Copyr~ight Act of February 3, 1831 (4 Stat. , 436). In referring to the
photographic process, the court said:

"

It
multiplying
delineation

is an entirely original and independent method of producing and
pictures an art, not of printing or engraving, but of securirrg the
of pictures by light operating on sensitive surfaces.

—

In the reproduction of pictures or engravings by the process of
printing, the art of photography is sometimes used as one function of
such pr~ocess. The photograph is merely a single step in that process.
This incidental use of photography is not deemed to be sufhcient to
constitute a violation of section 150 of the Criminal Code.
It is held tha, t the reproduction of canceled or uncanceled United
States revenue stamps, in whole or in part, by the photographic or
photostatic process (except as used incidentally as a step in the reprochlction of stamps by printing) is prohibited by section 150 of the
Criminal Code and is not pertntssible under the provisions of the Act
of January 27, 1938.
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—FEDERAL

FIREARMS ACT.

The Federal
SEO. 315.0 Introcjnctory. —
15 U.

S. C., Sup. IV, 901—909), provides:

Firearms Act (52 Stat. lo50,
&

That as used in this Act—
term "person" includes an individual, partnership, association, or corporation.
(2) The term "interstate or foreign commerce" means commerce
between any State, Territory, or possession (including the Philippine
Islands but not including the Canal Zone), or the District of Columbia,
and any place outside thereof; or between points within the same State,
Territory, or possession (including the Philippine Islands but not including the Canal Zone), or the District of Columbia, but through any
place outside thereof; or within any Territory or possession or the
District of Columbia.
(8) The term "firearm" means any weapon, by whatever name
known, which is designed to expel a projectile or projectiles by the
action of an explosive and a firearm muffier or firearm silencer, or any
part or parts of such weapon.

(1) The
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(4) The term "manufacturer" means any person engaged in the
manufacture or importation of firearms, or ammunition or cartridge
cases, primers, bullets, or propellent powder for purposes of sale or
distribution; and the term "licensed mauufacturer" means any such
person licensed uuder the provisions of this Act.
(5) The term "dealer" means any person engaged in the business
of selliug firearms or ammunition or cartridge cases, primers, bullets
or propelleut powder, at wholesale or retail, or any person engaged
or
in the business of repairing such firearms or of manufacturirig
or breach mechfitting special barrels, stocks, trigger mechanisms,
"licensed
dealer"
means any such
auisms to firearms, and the term
person licensed under the provisions of this Act.
"crime
violence"
means
of
murder, manslaughter,
(0) Tl. term
rape, mayhem, kidnaping, burglary, housebreaking; assault with intent
to kill, commit rape, or rob; assault with a dangerous weapon, or
assault with intent to commit any offense punishable by imprisonmeut
for more than one year.
(7) The term "fugitive from justice" means any person who has
fled from any State, Territory, the District of Columbia, or possession
of the United States to avoid prosecution for a crime of violence or
to avoid giving testimouy in any criminal proceeding.
(8) The term "ammunition" shall include all pistol or revolver
ammunition
except .22-caliber rim-tire ammunition.
or dealer,
Sac. 2. (a) It shall be unlawful for any ruauufacturer
or dealer having a license issued under the
except a manufacturer
provisions of this Act, to transport, ship. or receive any firearm or arnmunition in interstate or foreign comruerce.
(b) It shall be unlawful for any person to receive any firearm or ammunition transported or shipped in interstate or foreign commerce in
violation of subdivisiou (a) of this section, knowing or having reasouable cause to believe such firearms or ammunitiou to hare been trausported or shipped in violation of subdivision
(a) of this section.
(c) It shall be unlawful for auy licensed manufacturer or ilealer to
transport or ship auy firearm in interstate or foreign commerce to any
person other than a licensed manufacturer or dealer in any State rhe
laws of which require that a license be obtained for the purchase of
such firearm, unless such license is exhibited to such mauufacturer
or dealer by the prospective purchaser.
(d) It shall be unlawful for auy person to ship, transport, or rause
to be shipped or transported iu interstate or foreign conunerce any
firearm or ammunition
to any persou 1-nowing or having reasorurrue
caiise to believe that such person is under indictment or has been
convicted in any court of the United States, the several States, Territories, possessions (including the Philippine Islands). or the District of
Columbia of a crime of violence or is a fugutive ' from justice.
(e) It shall be unlawful for any person who is under indictment nr
who has been convicted of a crime of violence or who is a fugutive ' from
justice to ship, transport, or cause to be shipped or transported in
interstate or foreign commerce any firearm or ammunition.
(f) It shall be unlawful for any person who has been convicted of
a crime of violence or is a fugutive ' from justice to receive any fire;irm
which has been shipped or transported
or ammunition
in interstate
or foreign commerce, and the possession of a firearm or ammunition
evidence that such tireurru
by any such person shall be presumptive
or ammunition was shipped or transported or received, as the case niay
be, by such person in violation of this Act.
(g) It shall be unlawful for any person to transport or ship or
cause to be transported or shipped in interstate or foreign cnmmer&e
any stolen firearm or ammunition, knowing, or having reasonable cause
to believe, same to have been stolen.
(h) It shall be unlawful for any person to receive, conceal, store,
or tn pled. e or
bnrter, sell, or dispnse of any iirearm or amnrunitinn
accept as security for a loan any firearm or ammunition movin. iii or
which is a part of interstate or foreign commerce, and which u. iiile sn
moving or constituting such part has been stolen, knnwiug, or having
rcnsonnble cause to believe the same to have been stolen.
r

So rn originaL
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(i) It shall be unlawful for any person to transport, ship, or knowingly receive in interstate or foreign commerce any firearm from which
serial number has been removed, obliterated, or
the manufacturer's
altered, and the possession of any such firearm shall be presumptive
evidence that such firearm was transported, shipped, or received, as
the ca.se may be, by the possessor in violation of this Act.
Szc. 3. (a) Any manufacturer or dealer desiring a license to transport, ship, or receive firearms or ammunition in interstate or foreign
commerce shall make application to the Secretary of the Treasury,
who shall prescribe by rules and regulations the information to be conThe applicant shall, if a manufacturer,
tained in such application.
pay a fee of $25 per annum and, if a dealer, shall pay a fee of g1,
per annum.
(b) Iipon payment of the prescribed fee, the Secretary of the Treasury shall issue to such applicant a license which shall entitle the
in
licensee to transport, ship, and receive firearms and ammunition
interstate and foreign commerce unless and until the license is suspended or revoked in accordance with the provisions of this Act:
Proeided, That no license shall be issued to any applicant within two
years after the revocation of a previous license.
(c) Whenever any licensee is convicted of a violation of any of the
provisions of this Act, it shall be the duty of the clerk of the court
to notify the Secretary of the Treasury within 48 hours after such conviction and said Secretary shall revoke such license: Provideii, That
in the case of appeal from such conviction the licensee niay furnish
a bond in the amount of $1,000, and upon receipt of such bond acceptable to the Secretary of the Treasury he may permit the licensee to
continue business during the period of the appeal, or should the licensee
refuse or neglect to furnish such bond, the Secretary of the Treasury
shall suspend such license until he is notified by the clerk of the court
of last appeal as to the final disposition of the case.
(d) Licensed dealers shall maintain such permanent records of importation, shipment, and other disposal of firearms and ammunition as
the Secretary of the Treasury shall prescribe.
SEc. 4. The provisions of this Act shall not apply with respect to the
of any firearm, or
transpoitation,
shipment, receipt, or importation
ammunition, sold or shipped to, or issued for the use of, (1) the United
States or any department, independent establishment, or agency thereof;
(2) any State, Territory, or possession, or the District of Columbia,
or any rlcpartment, independent establishment, agency, or any political
subdivision thereof; (3) any duly commissioned ofiicer or agent of the
United States, a State, Territory, or possession, or the District of Columbia, or any political subdivision thereof; (4) or to any bank, liublic
carrier, express, or armored-truck company organized and operating
in good faith for the transportation of money and valuables; (5) or to
any research laboratory designated by the Secretary of the Treasury:
Provided, That such bank, public carriers, express, and armored-truck
companies are granted exemption by the Secretary of the Treasury;
nor to the transportation, shipment, or receipt of any antique or unserviceable firearms, or ammunition,
possessed and held as curios or
museum pieces: Proiqded, That nothing herein contained shall be construed to prevent shipments of firearms and ammunition to institutions,
organizations, or persons to whom such firearms and ammunition may
be lawfully delivered by the Secretary of War, nor to prevent the transportation of such firearms and ammunition so delivered by their lawful
possessors while they are engaged in military training or in competitions.
Szc. 5. Any person violating any of the provisions of this Act or any
rules and regulations promulgated hereunder, or who makes any statement in applying for the license or exemption provided for in this Act,
knowing such statement to be false, shall, upon conviction thereof,
be fined not more than $2, 000, or imprisoned for not more than five
years, or both.
SEc. 6. This Act shall take effect 30 days after its enactment.
SEc. 7. The Secretary of the Treasury may prescribe such rules and
regulations as he deems necessary to carry out the provisions of this
Act.

367

[Misc.

SKo. 8. Should any section or subsection of this Act be declared unconstitutional, the remaining portion of the Act shall remain in full force
and effect.
Sec. 9. This Act may be cited as the Federal Firearms Act.

The following re&~ulations are hereby prescribed under the Federal
Firearms Act, relative to the licensing of manufacturers of, and dealers in, firearms or ammunition; to the records to be maintained by
licensed Inanufacturers and dealers; and to transactions and dealings
in firearms or ammunition specifically exempted from the provisiolls
of the Act:

—

SUBPART B. DEPINITIONS.

—

As used in these regulationsSEo. 815.1. Definitions.
(a) The term "Act" means the kederal Firearms Act.
(t&) The terin "firearm" means (I) auy weapon, by whatever name known,
which is designed to expel a projectile or projectiles by action of an explosive, (2) any part or parts of si ch weapon, and (8) a iirearm muifier or firearm
silencer.
(c) Tbe term "ammunition" includes all ammunition for firearms, including cartridge cases, primers, bullets, and propellent powder, but does not include .22.caliber rim-fire ammunition.
(d) The term "interstate or foreign commerce" means—
(I) Commerce between any State, Territory, or possession of the Unite&i
States (including the Philippine Islands, but not inclu&ling the Canal Zone),
or the District of Columbia, and any place outside thereof;
(2) Commerce betweeu points within the same State, Territory, or
possession of the United States (including the Philippine Islands, but not
iiicluding the Canal Zone), or the District of Columbia, but through any
place outside thereof; or
(3) Commerce within any Territorv, or possession of the United States
(including the Canal Zoue, but uot including the Philippine Islands), or the
District of Columbia.
(e) The term "person" includes an individual, partnersiiip, association, or
corporation.
(f) Tlie term "manufacturer" means any person engaged in the manufacture or importation of firearins, or ammunition, for purposes of sale or distrii&ution.

(g) The term "licensed manufacturer" means a manufacturer licensed under
section 8 of the Aot.
(h, ) The term "dealer" means any person engaged in the business of sellat wholesale or retail, or any person engaged in
ing firearms or ammimition
the business of repairing such firearms or of mannfa&'turiug
or fitting special
barrels, stocks, trigger mechanisms, or breech mechanisms to firearms.
(i) 'l'hc term "licensed dealer" means a dealer licensed under section 3
of the Act.
(j) The term "license" means a license issued under authority of section
8(b) of the Act.
(p) The term "license fce" means the annual fee pavable by a manufacturer of, or d& alcr in, firearms or ammunition.
(l) The term "Secretarv" means the Secretary of the Treasury.
(n&) The term "Commissioner" means the Commissioner of Internal Revenue.
(«) The term "colic&'tor" means collector of internal revenue.
(o) The terms "includes" and "including" when used in a definition or
statement in these regulations shall not be deemed to exclude other things
othcrwisc v;ithin the scope thereof.

—LICENSES.

SUBPART C.

—

Sro. 816.2 Persov&s re&Iui&ed to proc«re (inc&&sea. Under section 2(a) of the
Act:, it is milawful for any manufacturer
or dealer, except a manufacturer or

deal&'r haviug a license issued under the provisions of the Act, to transport,
ship, or rec& ive any firearms or ammunition iu interstate or foreign conmierce.
Tli&iwfore, every manufacturer
or dealer within the meaning of the Act and
tlicsc regulations (see section 315.1 (f) and (8) ) must first procure a license
under section 8 of the Act before he may, on or after July 80, 1938, lawfully

Miso]

transport, ship, or receive any fires. rms or ammunition in interstate or foreign
commerce.
It is not necessary in any case for a person licensed as a manufacturer also
to procure a license as a dealer. The license as manufacturer
entitles the
licensee, within the limitations of the Act, to transport, ship, or receive, in
interstate or foreign commerce, firearms or ammunition, whether of his own
However, a person required to be licensed
production or produced by another.
as a manufacturer does not comply with the provisions of the Act by procuring
a license as dealer.
A person engaged in the importation of firearms or ammunition for sale or
distribution is required to be licensed as a manufacturer even though he may
operations.
not perform any manufacturing
A person engaged in the business of repairing firearms, or of mauufacturing
or fitting special barrels, stocks, trigger mechanisms, or breach mechanisms to
firearms, if uot otherwise required to be licensed as a manufacturer, mu'st be
licensed as a dealer before he may, on or after July 80, 1988, lawfully transport,
ship, or receive any firearm, including any part of a weapon (see section 815.1
(b) ), or ammunition in interstate or foreign commcrce.
Szc. 815.8. Persons riot er&titled to a license. A license shall not be issued to
any person who is under indictment for, or has been convicted of, a "crime
of violence" as defined in section 1(0) of the Act, or who is a "fugitive from
justice" as defincd in section 1(7) of the Act. Nor shall a license be issued
to any applicant within two years after the revocation of a previous license.
Sisc. 815.4. Application for &i license. The application for a license shall be
niade on Form 7 (Firearms), copies of which may be. procured from collectors.
The application shall be filed with the collector for the district within which the
priricipal place of business of the applicant is located. The application must
be under oath and contain all the information required by the form.
Sec. 815.5. License fees. In the case of a manufacturer the license fee is $25
per annum, and in the case of a dealer the license fee is $1 per annum.
Sm. 815,6. Issuance of license. If an appli&iation on Form 7 (Ii'irearms) has
been filed with the collector, properly executed by a person lawfully entitled
to a license and accompanied by the required license fee, there shall be issued
to the applicant a license on Form 8 (Firearms).
SEc. 815,7. Scope aud duration of license. The license shall entitle the person
to whom issued to transport, ship, or receive firearms or ammunition in interstate or foreign commerce for a period of one year from the date of issuance,
subject, however, to suspension or revocation of the license at any time if the
]i&.ensee is convicted
of violation of any of the provisions of the Act. (See
section 815.9. )
A license shall not be issued in any case for a period of less than one year.
No refund of any part of the amount paid as a license fee shall be made where,
for any reason, a licensee discontinues operations prior to the expiration of
the period covered by the license. Nor shall any refund be made if the license is
suspended or revoked because of violation bv the licensee of any provision of
the Act.
&Vhen a license has expired, or is about to expire, a new license, if desired,
may be obtained by filing with the collector an application on Form 7 (Firearms), accoinpanied by the required license fee, provided the applicant is
otherwise entitled to a license (see section 815.8).
The license under section 8 of the Act is not assignable or transferable under any circumstances and is valid only with respect to the operations of the
person to whom issued.
The license applies to the operations of the licensee and not to any particular place at which business is carried on. Accordingly, only one license is
required, regardless of the number of places at which the licensee operates.
If the business is carried on at more than one location, the license shall be
held available for inspection at the principal place of business and an appropriate record maintained at all other locations showing where the license is
so held.
The license confers no right or privilege to conduct business contrary to
State or other law. The holder of a license is not, by reason of such license,
immune from punishment
for dealing in firearms or ammunition in violation
of the provisions of any State or other law. Similarly, compliance with the
provisions of any other law affords no immunity under the Act. (See section

—

—

—

—

—

815.12.)
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SEc. 315.8. Rer&&oval of Ir'eenrree. A licensee may remove his business to a
new location wirbout procuring a new license. However, in every case, whether
or not the removal is from one district to;i»other, prompt uotiiication of tbe
new location of the business must be given to—
(1) the collector for the district where the license was issued;
(2) the collector for the district frum which or within which the removal is made; and
(3) the «ofiector for the district to which the removal is made.
SEc. 315.9. Busf&errrrion a&rd revoearion of Lice&ree. Section 3(c) uf the Act
provides in part that the liceuse of auy persoii cuuvictcd of viulatiun of a»y
rbe crise, ;ir.
provision of the Act shall be suspended uiitii final dispositiouuf
which time, if the co»victiun bas iiot bce» sct aside, the license shall be r«voked. Section 3(c) further provides that a liceusce co»victed of viulatii&n of
a»y provisio» of the Act may be permitted to couti»ue i» business duri»g rbe
pendency of an appeiil fruin such convictiou upou furnishing a bvud of $1,000
acceptable to the Secretary

—

Upon receipt by the Secretary of notice of the conviction of a licensee of
violation of any provisiori of the Act, the liceuse of such person sli ifi be
immediately suspended in a&«ordunce with the pruvisio»s of se«tiou 3i«) uf
shall immediately notify such person thereof
ili& A«t, and I lie Comniissioner
by registered letter address&. d to bis last k»vxvn address.
ou account of a conviction of violatio»
A person whose lice»se is suspended
of i»y provision of tbe Act aud who desires permission to contiuue in l»isi»ess
during the pendleiicy of an appeal from su«h &'onviction shnH file an nppl:c ifor s»ch permission.
The npplicatiou sli;ifi he
tion with tlie Commissioner
un&ler oath and fully set forth the grounds on which the appfi&atio» is lin. &d.
The nppli«ntiou shall be accoinprnie&1 by a bond, r»n»ing to the United States,
in the penal sum of $1,000. The condition of tbe bond shall be that, uriril
final dispositio» of the nppeal, tire 11&ensee will comply in every respect with
ali the provisions of the Act. As soon as possible after the receipt of the
shall »otify the applicant th;ir, l&y
n»d boud, the Commissiouer
rrppiicatior&
bas been granted or denied, ns r]ie
dir&. «tier& of the Secretary, his application
case may be.
An application for permision to continue in business during the pendency of
an appeal from a conviction of violntio» of nny provision of the A«i sh;ifi
nor be granted if on tbe facts of the case the applicant would not then be
e»titled to a license were he applvi»g for a license. (See sectiou 31:&.3. )
In every case, the suspension of a license shall remain in effect mitil fina
n«tiou is tnl-en upon the application, if made, for permission to conti»»e in
If such applibusiiicss during tire pei»le&icy of au appeal from the conviction.
cntlon is granted, the suspension is set aside until fi»al action upon the appeal
which
the
&ase
time
will be disposed of accordiiig to the
from the conviction, at
If the nppliciition for permission to co»tin»e in business
outcome of the appeal.
ii'
such
is
made,
or
no
application
the susI&ension of the license
is dciiied,
rem;il»s in effect throughout the pendency of the appeal and final actini& will
then i&e taken in the case ns m;iy be reqrrired hy the outcome of the npp&al.
The gr;inii»g of an iipplicntion to conti»ue in b»siness duriiig the pe»den&y
of an npp&al fi'om a conviction of violation of any provision of the Act &l&&es»ur
&'xr&'»d the term of the license.
If a license expires by lapse of time before the
ni&p«ni is de«id«d, the licensee must procure a new li&ense if he desires ru c&&»tirine to trnnsport, ship, or r&'ceive firearm or immunitiun
in interstnre or
fur;1 "n con»n& r«c. The new license shnH srnnd in pl i&e of, and be s»hj& rt tu
the s;ime conditions ns, the old license, thnt is, the new license shall be subjecr
to rrvocntion if the convi&'tion is not set aside.
If upon appeal the conviction of a liceusee of violation of any provisions of
the A&'t is not s«t aside. or if uo nppe'il is filed, his license sh»11 be immediiirely
i&v &k«d pursnnnt
to the provisions of sectioii 3(c) of the Act. and the Cu»imissioner shaH immediately
notify such person thereof by registered letter
ad&le«used to bls last known address.
The forf«it»re of a He«use I' or violation of nny provision of the Act is
srpiirnte n»d distinct per&ally in addition to any other pe»nlties whi&li m iv
npply in the ense, whether imposed under sectiou 5 of the Act or under any oilier
pi ovision oi' Inw.
A person wirose license has been revolted for violation of any provisio» of
the Act may, if otherwise entitled to a license (see sectio» 315.3), ng:iin
licensed to transport, ship, or receive firearms or ammunition
in interstate
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or foreign commerce, but not until the expiration of two years from the date
of the revocation ot' the previous license. In such case, the application for
the new license shall be filed with the collector in accordance with the provisions ot' section 815.4.

—RECORDS.

SUBPART D.

Records. —
(a)

—

Nangfacturers.
Each licensed manufacturer
SEo. 815.10.
shall maintain complete and adequate records of all firearms and ammuuition
disposed of in the course of his business, including any firearms or ammunition
or dealers. The records shall show and
acquired from other manufacturers
include:

(1) the number of the firearms of each type, together with a full and
adequate description thereof, including thc serial numbers if such weapons
are numbered;
(2) the types, and quantity of each type, of ammunition;
(8) the name and address of each person from whom the firearms or
own product, was acquired, and the
ammunition, if not the manufacturer's
date of acquisition; and
(4) the disposition made of the firearms or ammunition, including the
name and principal address of each transferee, the address to which delivered, and date of disposition.
(b) Dealers. Each licensed dealer shall maintain complete and adequate
records of all firearms acquired or disposed of in the course of his business.
The records shall show and include:
(1) the number of the firearms of each type, together with a full and
adequate description thereof, including the serial numbers if such weapons
are numbered;
(2) the name and address of each person from whom firearms are
acquired, and the date of acquisition;
(3) the disposition made of the firearms, including the name and principal address of each transferee, the address to which delivered, and date of
disposition.
(c) Genera/. The records prescribed by this section shall be in permanent
form and shall be retained for a period of not less than six years from the
date of the transactions to which the records relate. Such records must be
held available for inspection during business hours by any authorized oificer
or agent of the United States eugaged in the performance of his duties under
the Act.
SUBPART E. EXEMPTIONS.

—

—

—
Under
SEc. 315.11. Ezen~ptloas. —
(a) GcncreL —

section 4 of the Act, the provisions of the Act do not apply with respect to fhe transportation,
shipment,
receipt, or importation of any firearm, or ammunition, sold or shipped to, or
issued for the use of—
(1) the United States or any department, independeut establishment, or
agency thereof;
(2) any State, Territory, or possession, or the District of Columbia, or
any department, independeut establishment, agency, or any political subdivision thereof;
(8) any duly commissioned officer or agent of the United States, a State,
Territory, or possession, or the District of Columbia, or any political subdivision thereof;
(4) any bank, public carrier, express, or armored-truck
company
organized and operating in good faith for the transportation of money and
valuables, provided exemption is granted as prescribed in subdivision (b)
of this section; and
(5) any research laboratory designated under subdivision (c) of this
section and granted exemption thereunder.
Section 4 of the Act further exempts from the provisions of the Act—
shipment,
or receipt of any antique or un(6) the transportation,
serviceable firearms, or ammunition,
possessed and held as curios or
museum pieces; and
(7) shipment of firearms and ammunition to institutions, organizations,
or persons to whom such firearms and ammunition may be lawfully delivered by the Secretary of War, and the transportation
of such iirearms
and ammunition
by their lawful possessors while they are engaged in
military training or in competitions.
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—

(b) Bar&le, public carrier, express, or armored-truclt cornpar&y. Any bank,
public carrier, express, or armored-truck con&pnny organized and opera. ting iu
of money and valuables, mny procure an exgood faith for the transportation
emption under section 4 of the Act upon application to the collector for the district within which the pri &«.pnl place of business is located. Such application
shall be submitted und&:r oath and show the character of the business of the apIf the appliplicant and the purposes for which the exemption is requested.
In
cn. tion and the purposes stated are bona fid, the exemption shall be granted.
nil cases, ns soon ns possible after the receipt of the appiicntior, the collector
shall notify the applicant by letter that, by direction of the Se&.retnry, the
exc&nptio» is granted or denied, as the case may be.
(e) it&a&oreg taborutory. A research labor'&tory desiring to procure an exemption under s. ction 4 of the Act shall file an application with the ComThe application shall be under oath and shall show (1) by whom
missioner.
an&i the purpose for which the laboratory was organized,
(2) the source of the
funds expended for the maintenance and operations of the laboratory, (3) the
services performed by, and operations of, the laboratory, and (4) the p»rThe Commissioner shall notify
poses for which the exemption is requested.
the applicant that, by direction of the Secretary, the application is granted,
or denied, as the case may be.

—

—

SUBPART F. MISCELLANEOUS

PROVISIONS.

—

Szc. 815.12. Retatior& to other provisior&s of late. The provisions of the Act
and of these regulations are in addition to, and not in lieu of, auy other provision of lnw, or regulations, respecting the manufacture or importation of, or
dealing in, firearms or ammunition.
Szc. 815.18. Prnalties.
Section 5 of the Act provides certain penalties for
violation of the p&'ovisions of the Act or these regulations, and for knowingly
in applying for a license or exeruptiou.
n&nking auy false statement
With
respect to transactions nud dealings declared unlawful and in violation of the
Act, see section 2 of the Act.
Szc. 315.14. Eff«: tive date. These regulations, with the exception of Subpart D svhich relates to records, shall take effect upon the dale approved;
Subp:&rt D shall take effect 80 days after the date of approval.
Effective as of
th&
d &te approved,
these regulations supersede the provisions of Treasury
Decision 4S34, approved July 25, 103S (C. B. 19'8-2, 465].

—

—

JOIIN

I&V.

HANES,

Acting Secretary of the Treasury.
(I"ilcd with the Division of the

I&

ederal Register May 3, 1089, 12.01 p. m. )
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FEDERAL FIREARMS ACT, APPROVED JUNE 30, 1938
(PUBLIC, NO. 785, SEVENTY-FIFTH CONGRESS).
SEGTION

1989~9688
S. T. 878

2(c)

City ordinances are not "State" laws within
section 2(c) of the Federal Firearms Act.

the meaning

of

A. dvice is requested whether the words "any State the laws of
which require, " as used in section 2(c) of the Federal Firearms Act
(Public, No. 785 Seventy-fifth Congress), include city ordinances.
Section 2(c) of the Act provides as follows:
It shall be unlawful for any licensed manufacturer or dealer to transport or
ship any firearm in interstate or foreign commerce to any person other than a
licensed manufacturer or dealer in any State the iaws of which require that a
license be obtained for the purchase of such firearm, unless such license is
exhibited

to such manufs. cturer or dealer by the prospective

purchaser.

is held that the word "State" is used in that section in contradistinction to the words "city, "county, " and other "political subdivisions" of a State. This view is supported by the fact that in section 2(c) the word "State is not used in conjunction with the words
"or any political subdivision thereof, " as appear in section 4 of the
Act. . Furthermore, the statute is in effect a penal statute, and should,
therefore, be strictly construed. Accordingly, the words "any State
the laws of which require, " as used in section 2(c), are held to mean
only those laws enacted by the State legislature (or by State comrnissions, etc., which are legislative in their nature), the efncacy of which
is, as a general rule, coextensive with the boundaries of the State.
In view of the foregoing, it is held that city ordinances are not
"State" laws within the meaning of section 2(c) of the Federal
Firearms A.ct.

It

"

"
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FIREARMS ACT. (1934)
SECTION 11.

RZGIILATIONS

88.

—

1999-09-9855
Ct. D. 1400

TAXES ON CERTAIN FIREARMS AND MACHINE GUNS NATIONAL FIREARMS
ACT DECISION OF SUPREME COURT
TRANRPoRTINQ oF 1' IREARMs IN INTERsTATE COMMER~QNsTITU-

—

TIONAI. ITY OF STATUTE.

Section 11 of the National Firearms Act, approved June 26, 1984,
which makes it unlawful to transport in interstate commerce aiiy
firearm as defined in section 1(a) of the Act without liaving registered such firearm or without possessing a stamp-affixed order therefor, as provided in sect'ons 5 and 4, respectively, of the Aet, does
not violate the second amendment dealing with the right to keep nnd
bear arms; nor is the Act unconctitntioual as an attempt to usurp
the police power recerved to the States.
SUPREME CQURT oF THE UNITED STATFS.

The Vnited States of America,
Appeal from the

appellant, v. Jack Afiller and Frank Layton
[59 S. Ct. , 816.]

District Court of the United States for the Western District of Arkansas.

[May 15, 1989.]
OPINION.

Mr. Justice McRETNOIns delivered the opinion
in the District Court Western
An indictment

of the Conrt.
District Arkansas,

charged
that Jack Miller and Frank Layton
"did unlawfully, knowiiigly, wilfully, and feloniously trnnsport in interstate
commerce from the town of Claremore in the Stnte of Oklahoma to the town
of Siloam Springs in the State of Arlcansas a certain firearm, to-wit, a double
linrrel 12-gauge Stevens shotgun
having a barrel less thnn 18 inches in
length, bearing identificntion number 76280, said defendants, at the time oi' so
said firearm in interstate commerce ns aforesaid, not hnving
trnnsporting
registered said firearm ns required by section 1182d of Title 26. United Stntes
Code (Act of June 26, 1984. eh. 787, section 5, 48 Stat. , 1287), and not haring
in their poss& ssion a stnmp-affix written order for snid firearm as provided
by section 1182c, Title 26, United States Code (June 20, )984, eh. 787, section
4, 48 Stat. , 1287), and the regulations issued umler authority of the said Act
of Congress ltuown as the ' National Firearms Act ' approved Jime 26, 1984,
contrary to the form of the stAtute in such ense made and provided, and
ag;&inst the peace aud dignity of the United States. " '
i Act of June 26, I'934 (cb. 757, 48 Stat. , 1236—
1240, 26 U. S. C. A. , section 1132).
That for the purposes of this Act(a) The icrm "flreirm" m& ass a shot uu or rifle having a barrel of Ines tbau IS
iuc»cs Iu ]cngtb, or any other weapon, except a pistol or revolver, fiom wiiicb a shot is
diccharged by au &xpioci& s if suc» weapon Is capcble of boiug couccaicfl ou &bc person, or a
ma&bins guu, and includes a mufl)er or siicurcr for any flreaiim v'»ctbo' nr noi cu&. li firoa&m
is Iuclu&icd within ibc for& goin dcfinitiou, (Tbc Act of April 10 1 0'&6. &b. 169. 40 stan,
11»2. ad&ed tho wordcl but dora uot include any rifle which is iiitbiu the fo uaoiriv provisions so1ely by reacou of the length of its barrel If the caliber of such rifle is .22 or
smalior aud if Its barrel is 16 Inches or a&ore iu length.
Sac. 3. (o i Tbcv& sbai1 be levied. collected. snn paid upon firearms transferred in the
continental iinit&d States a tnx at the rais of $200 for each fircsrrn, such &ax to hc psifl
aud to b& reprcs&ntc&' by appropriate
stamps to Iw provid&d by» e
by ilia trausfcror
Commission& r, ivitb t»e anproval of the S'ore&a& y; and the stamps herein provid& 6 shall
b& a&IIxcn to &h& order
for sucb firear, hereinafter provided for. The iax impose&1 by
iii' ' c&'ctiou siia11 Is iu n&I&li&inu to any import duty imposed nn su» flv& ai m.
bsc. 4. (a) It siiali bc uuiawfu1 for any person io irausfsr a fli eorm rxcept in pursuiiuce
of a wi III au orflcr from the person seeking to obtain surb article, &iu au op;iiic;ition
form issued in blank in duplicate for th;it purpose by the Comiuissioner.
Such order
~
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A duly interposed demurrer alleged: The National Firearms Act is not a
revenue measure but an attempt to usurp police power reserved to the States,
Also, it offends the inhibition of the second
and is therefore uuconstitutioual.
"A well regulated Militia, being necessary to
amendment to the Constitution
the security of a free State, the right of people to keep and bear Arms, shall
not be infringed. "
The district court held that section 11 of the Act violates the second amendment. It accordingly sustained tbe demurrer and quashed the indictment.
The cause is here by direct appeal.
Considering Sonzinstcy v. United States (1987) (800 U. S., 506, 518) and
what was ruled in sundry causes arising under the Harrison Narcotic Act'
(United States v. Jin Facy Noy (1016), 241 U, S., 394; United States v. Doremas
(1010), 240 U. S., 86, 94; Liiider v. United States (1025), 268 U. S., 5; piston
v. United States (1927), 274 U. S., 280; Xiyro v. United States (1028), 276 U. S.,
882) the objection that the Act usurps police power reserved to the States is
plainly untenable.
In the absence of any evidence tending to show that possession or use of a
"shotgun having a barrel of less than 18 inches in length" at this time has
some reasonable relationship to the preservation or eII)ciency of a well regulated
militia, we can uot say that the second amendment guarantees the right to
Certainly it is not within judicial notice
keep and bear such an instrument.
that this weapon is any part of the ordinary military equipment or that its
(Aymette v. Ttie State, 2 Humuse could contribute to tbe common defense.
phreys (Tenn. ), 154, 158.)
To
The Constitution as originally adopted granted to the Congress power
provide for calling forth the Militia to execute the Lavvs of the Union, suppress
Insurrections aud repel Invasions; To provide for organizing, arming, and
the Militia. , and for governing such Part of them as may be
disciplining,
employed in the Service of the United States, reserving to the States respecof the Oflicers, and the Authority of training the
tively, the Appointment
Militia according to the discipline prescribed by Congress. " With obvious
and rcndcr possible the effectiveuess of
purpose to assure the continuatiou
such forces the declaration and guarantee of the secoud amendment were made.
It must be interpreted and applied with that end in view.
The militia which the States were expected to maintain aud train is set in
contrast with troops which they were forbidden to keep without the consent of.

—

—"

shall identify the applicant by such means of identification as may be prescr.'bcd by reguIatious under this Act: P& ovided, That, !f the applicant is an iudliddual, such ideutificatlou
shall include fiu erpriuta aud a photograph thereof.
(c) Every person so trausfcrring a firearm shall set forth in each copy of such order
number or other mark identifying such firearm, aud shall forward a
the manufacturer's
The original thereof with stamps afbxed, shall be
copy of such order lo the Commissioner,
returned to the applicant.
(d) No person shall trausfer a firearm which has previously been transferred on or
after thc effective date of this Act, unless such person, in addition to complying with
subsection (c), trausfcrs thei'ewlth the stamp-affixed order provided for in this section
for each such prior transfer. in compliance with aucb regulatious as may be prescribed
under this Act for proof of payment of all taxes on such firearms.
Szc. 5. (a) Within 60 days after tbe eftective date of this Act every person possessing a
firearm shall register, with the collector of the district in which he resides, the number
or other mark identifying such firearm, together with his name, address, place where such
firearm is usually liept, aud place of busluess or employiueut, and, if such p&irsou is other
than a uatural person, the name aud home address of an executive ofiiccr thereof:
Prouided, That uo person shall bc required to register under this section with respect
to any firearm acquired after the effective date of, aud in conformity with the provisions of,
this Act.
Szc 6, It shall be unlawful for any person to receive or possess any firearm which has
at any time been transferred in violation of section 3 or 4 of this Act.
Szc 11, It shall be unlawful for any pcrsou who is required to register as provided
in section 5 hereof aud who shall uot have so registered, or. any other person who has uot
in his possession a stamp-affixed order as provided in section 4 hereof, to ship, carry, or
deliver any firearm in lutersta. te commerce.
Szc, 12. The Commissioner, with the approval of the Secretary, shall prescribe such
rules aud regulations as may be necessary for carrying the provisions of this Act iuto
effect.
Szc, 14. Auy person who violates or fails to comply with any of the requirements of this
Act shall, upon conviction, be fined uot more than $2, 000 or be imprisoned for not more
than five years, or both, in the discretion of the court.
Szc. 16. If any provision of this Act, or the application thereof to any person or
circumstauce, is beld invalid. the remainder of the Act, aud thc app]icatiou of
provision to other persons or circumstances, shall uot be affected thereby,
Szc. 18. This Act may be cited as the "National Firearms Act. "
i Act December 17, 1914 (ch. 1, 38 Stat. , 785); Februarv 24, 1919 (ch, 18, 40 Stafi,

1057) .
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The sentiment of the time strongly disfavored atarrding armies; the
cominon view wns that adequate defense of country aud laws could be secured
civilians primarily, soldiers on occasion.
through the militia

Congress,

—

The signification attributed to the term militia appears from the debates
in tbe Convention, the history and legislation of Colo»ies aud States, and the
These show plainly enough that the
writings of approved &.ouunentators.
militine comprised all males physically
capo. ble of iicting in concert for the
"A body of citizens enrolled for military discipline. " And
common deieiise.
further, tlint ordinarily when called for service these men were expected to
appear bearing arms supplied by themselves arid of tbe kind in common use at
the time.
Blacl&stone's Commentaries, volume 2, chapter 13, page 409 points out "that
King Alfred first settled a national militia in this kingdom" and traces the
subsequent development aud use of such forces.
Adam Smith's Wealth of Nations, Book V, chapter 1, contaius an extended
have
It is there said: "DIen of republican
account of the militia.
" "Inprinciples
a militia, the
been jealous of a standing army as dangerous to liberty.
cliarncter of the labourer, artificer, or tradesman, predominates over that of
the soldier: in a standing ariny, that of the soldier predominates over every
other character; and in this distinction seems to consist
" the essential difference
between those two different species of milita. ry force.
"
"Thc American Colonies in The 17th Century, Osgood, Volume 1, Chapter
XIII, aflirms in reference to the early system of defense in New England"In all the colonies, as in E»gland, the militia system was based on the
principle of the assize of arms. This implied the general obligation of all
adult male inhabitants
fo possess arms, and, with certain exceptions, fo
co~&crate in the work of defence. " "The possession of arms also implied the
possessio» of ammunition,
and the authorities paid quite as much attention
to the latter as to the former. " "A vear later [IG82] it was ordered that any
single man rvho had»ot furnished himself with arms might be put out to
service, aud this became a permanent part of the legislation of the colony
"
[ Ifirssnchusctts].
Also "Cla!ises i»fended to insure the possession of arms and ammunition
by all who were subject to military service appear in all the important enactuients concer»i! g military;. fl'&ries. Fines wer'e the penalty for delinquency,
whether of toivns or individuals.
According to the usage of the times, tbe
infantry of EIassnchusetts
o»sisted of pikenien and musketeers,
The law,
ns enacted in 1G49 a»d thereafter, provided that en&h of the former should b&
armed with a pike, coi'selet, head-piece, sword, and knaps ck. The musketeer
shoukl carry a ' ood fixed musket, ' »ot under bastard musket bore, not less
thn» three feet, nine i»ches, nor more than four feet three inches in length,
a priming wire, scourer, and mould, a sivord, rest, bandoleers, one pound of
powder, twenty bullets, and two fathoius of match. The law also required
thnt two-thirds of each compnnv should be musketeers. "
The General Conrt of binssnchusetts, ,innuary session 1784, provided for the
or nnization nnd government of the militia. It directed that the train band
shonld "contain nll nble-bodied meri, from sixteen to forty vears of age, a»d
the alarm list, nll other rrieii uruier sixty years of age, ~ v. *." Also, "That
every»o»commissioned
offiic&r nnd privnfe soldier of the said militia not mi&ler
the ro»troul of parents, masters or guardians, a»d being of sufficient ability
therefor in ihc judgment of the selectmen of the town in which he shall dwell,
slmll equip hiniself. and lie co»sta»ily provided with a good firearm, Ac. "
By an nct l&assed April 4, 178G, the New York Le,"islnture directed: "That
&v&iy able-ho&lied ninle persorh beiug 'i citizen of this State, or of any of the
United Stntcs, arid residing in this State (except such persons as are herein
nffcr cx&epicd), :i»d wlio are of the age of sixteen, and under the age of
f&rrqy-fiv& y&:irs, shnll, by the
aptai» or comnxa»ding ofhcer of the beat in which
such citizen shall r&si&fe, within four months after the passing of this act,
'
* * That every citizen so enbe enrolled in the co»ipnny of such beat.
rolled nnd»&rfified, shrill, within three months thereafter, provide hiniself, at
his ow» exp&»se, v&ith n good muslret or firelock, a sufficient bayonet a»d belt,
a pouch ivirh n lion therein to contniu uot less than twe»rv-four cartridges
suited to the bore of his musket or firelocl.-, each cartridge cont:iining a proper
qnniitity of porvder an(1 bnll. two spnre flints, n blnnl&et a»d knnpsack:
The General As~& mbly of Virginia, October, 1788 (12 Heniu 's Statutes),
dc&larcd, "The defcns& and snfcty of the Commonwealth depend upon" having its
citizens properly armed and taught the knowledge of niilitary duty,
&

&
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It further provided 1'or organization and control of the militia and
that "All free male persons between the ages of eighteen and fifty
with certain exceptions, "shall be inrolled or formed into companies. "
shall be a private muster of every company once in two months. "
Also that "Every office and soldier shall appear at his respective

directed
years, "

"There

musterfield on the day appointed, by eleven o'clock in the forenoon, armed, equipped,
*
s
*
and accoutred, as follows:
every noncommissioned
officer and private with a good, elean muslret carrying an ounce ball, and three feet eight
inches long in the barrel, with a good bayonet and iron ramrod well fitted
thereto, a cartridge box properly made, to contain and secure twenty cartridges
fitted to his musket, a good knapsack and canteen, and moreover, each noncommissioned officer and private shall have at every muster one pound of good
powder, and four pounds of lead, including twenty blind cartridges; and each
serjeant shall have a pair of moulds fit to cast balls for their respective companies, to be purchased by the commanding officer out of the monies arising
on delinquencies.
Provided, That the militia of the counties westward of the
Blue Ridge, and the counties below adjoining thereto, shall not be obliged to
be armed with muskets, but may have good rifles with proper accoutrements,
in lieu thereof. And every of the said officers, noncommissioned
oflicers, and
privates, shall constantly keep the aforesaid arms, aecoutrements, and ammunition, ready to be produced whenever called for by his commanding oificer.
If any private shall make it appear to the satisfaction of the court hereafter
to be appointed for trying delinquencies under this act that he is so poor that he
can not purchase the arms herein required, such court shall cause them to be
purchased out of the money arising from delinquentsfn
Most if not all of the States have adopted provisions touching the right to
keep and bear arms. Differences in the language employed in these have )naturally led to somewhat variant conclusions concerning the sco!ie of the right
guaranteed.
But none of them seem to afford any material support for the
challenged ruling of the court below.
In the margin some of the more important opinions and comments by writers
'

are cited.
We are una. ble to accept the conclusion

of the court below a.nd the chalThe cause will be remanded for further
lenged judgment must be reversed.
proceedings.
Mr. Justice Dovonas took no part in the consideration or decision of this

cause.

—

s Concerning The Militia
Presser v. Il(inois (116 U. S., 252); Itobertson v. Batcttotn
(16o U. S., 275); Fife v. State (31 Ark„455); Jeffers v. Fair (33 Georgia, 347); Sahna
v. Blalcstey (72 Kan. , 230); People v. Broun (253 Mich. , 537); Aymette v, State (2
Humphr. (Tenn. ), 154); State v. Duke (42 Texas, 455); State v. 7(corkman (35 W, Va. ,
367); Coo!ey's Constitutional Limitations, vo!urue 1, page 72!); Story on The Constitution,
5th Ed. , Volume 2, page 646; Encyclopaedia of the Social Sciences, Volume X, pages 471,
474.

377

[Regs. 6 (1938).

DISTILLED SPIRITS.
REGULATICNS
AND

6 (1988), SEOTIoNs 19, 28,

1989-14-9774
T. D; 4890

80(a),

44.
Amending

Regulatious

No. B.

TREASURY DEPARTMENT)

OFFICE OF COMMISSIONER OF INTERNAL REVENUE,

washington, D. C.
To District Supervisors and Others Concerned:
Sections 19, 28 (third paragraph), and 80(a), of Regulations No. 6,
Bottling of Distilled Spirits in Bond, are hereby amended, and section
44 added to the end thereof, to read as follows:
Sec. 19. (a) Ovcrprtnting of stamps. Bottled-in-bond stamps must he over-

—

printed, such overprinting to be in the blank spaces provided therefor. At such
time as the proprietor of the warehouse desires to have stamps overprinted and
will deliver the stamps to him. The overprinting of
cut the storekeeper-gauger
stamps may be done hy auy printer selected by the proprietor of the warehouse
Overprinting will be doue iu red ink ivith not
and approved hy the supervisor.
less than 8-point type. The season when the spirits were ma. de and the season
when bottled will be overprinted in the blank spaces on the end of the stamp
bearing the serial number, except in the case of stamps of "Less than Q Pint"
denomination, which do not have serial numbers, the season when ma. de and the
season when bottled will be placed on the right-hand end of the stamp. In the
blank space on the other end of the stamp will be placed the name of the actual
bona fide distiller, or the name of the individual, firm, partnership, corporation,
or association in whose name the spirits were produced and warehoused.
Overprinting of the stamp will be in the following form:

—

PRODUCED BY
JOHN BARLEYCORN & CO.

0 000000

~P
g

~+

P y g R
&m

(b) Stamps for distilled spirits bottled in bond, which the proprietor cau
not use in the season for which they vvere overprinted, or ou which an error
was made in overprinting the season of production or bottling, may he again
The season when "made" or wheu "bottled, " or both, overprinted
overprinted,
on the stamps may be obliterated and the desired seasons of production and
One overprinting
bottling substituted.
only will be permitted after the first
The name of the distiller or any data other than
or original overprinting.
the season of production or bottling may not be changed after the first or
original overprinting.
The manufacturer's
SRc. 28 (third paragraph).
1oirlt of the case shall be
secured hy adhesive cloth tape or reinforced paper tape, metal fastenings of
staples, or stitching wire made of steel, treated to resist rust, and uot less
than one-half an inch long. The staples or stitches shall be spaced not more
than 2 inches apart, shall pass through all the pieces to be fasteued, and shall
he clinched on the inside.
Szo. 30. (a) Jfarks and brands. On the Government side of cases of distilled spirits bottled in bond there shall be plainly burned, embossed, or printed,
in letters and fi mres not less than one-half of an inch in height, the number
and State oi' the warehouse at which the spirits are bottled, and the quantity
and proof' of the spirits. There shall also be plainly burued, embossed, printed,
or stenciled on the Government side of each case, in letters and figures not less
than one-half inch in height, the real name of the actual bona fide distiller
or of the individual, firm, partnership, corporation or. associatiou in whose
172176~ 39 pt. 1
13

—

——
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name the spirits were produced and warehoused, the number and location (city
or town and State) of the distillery at which the spirits were produced, a»d
The serial nut»her of the
the season and year of production and bottling.
case a»d the date of bottling (inspection) shall also be marked on each case.
All marks on cases, whether emb»ssed, printed or stenciled, must be made
black iuk. No marks, brands, labels, caution notices, or
with permanent
other devices whatever, other than those required by law and regulations, will
be permitterl on the Government side of the ease.
Szc. 44. Rrbottting, relabeling, and restnmpi»g of bottLed spirits. Warehousemen desiring to rebottle, relabel. and restamp spirits bottled in bond will make
application to the district supervisor of the district in which the work is to be
perfortned.
The application will state specifirally the reasons why such is
necessary, giving the serial numbers of the cases, the name of the distiller producing the spirits. date of production, by whom the spirits were originally
bottled. date of ori inal bottling and whether or not the spirits have been
If the spirits were originally
continuously
in possession of the applicant.
other than the applicant, the applibottled by a distiller or warehouseman
cation must be accompanied by a statement from the original bottler consenting
to the reconditioning thereof by the applicant.
Upon receipt of such applicatio». the district supervisor will have the storekeeper-ganger in charge at the warehouse, or an inspector, or other Government officer, examine the condition of the spirits and verify the data contained in the application.
The officer wH1 make a full report of his inspection
If the district supervisor finds that the reco»dito the district supervisor.
tioning, rebottling. relabeling, or restamping of the spirits is necessary, he will
approve the app)ication.
Cases of tax-paid bottled-in-bond
spirits which have left . the premises of
the warehouseman, but have never been opened. may be rebottled. restnmped, or
relabeled, provided the district supervisor is satisfied, upon investigation, that
the spirits have not been tampered vrith in any manner and are of the required
spirits have
proof for bottled-in-bond spirits. Where tax-paid bottled-in-bond
discloses tlrat the
a»d investigation
left the premises of the warehouseman
cases have been opened, or vvbere the district supervisor is doubtful as to
the proper action to be taken, rebortling, relabeling, or restamping should not
be authorized until the matter has been referred to the Commissioner for consideration and advice.
New bottled-in-bond
strip stamps mill be required whenever spirits are rebottled. The new stamps will bear the same data as to seasons when produced and bottled, the name oi' the disti11er or the name of the individual, firm,
partnership, corporation, or association in whose name the spirits were produci d
The registered tlistillerv number. and the number a»d disand warehoused
trict of the warehouse at which ori inally bottled will not be printed on new
stamps where stamps of prior issues bearing such data are affixed to the
bottles. The bottles must bear the indicia. and conform to the standards of
spirits may be rehottled
fill, required by Regulations 18. The reconditioned
in the same bottles from which removed if such bottles containing the spirits
originally bear the proper indicia and have not been offered for sale at retail.
If the spirits are to be relabeled and have not left the possession of the
original bottler, the new label to be used must be covered by an appropriate
certificate of label approval, issued by the Federal Alcohol Administration. or
a certificate of exemption from label approval, procured from that Administration. Authorization to relabel spirits which have left the posstssion of the
original bottler must be obtained from tbe Federal Alcohol Administration
and must be submitted to the supervisor with the application to rebottle or

—

relabel.
All rebottling, relabeling, and restamping of spirits must be conducted in a
warehouse under the supervision
of a Government
bottling-in-bond
officer.
Spirits of two or more distillers or of different seasons' production or bottling
may not be reconditinned at the same time and rebottling operations must be
conducted at a time when no other spirits are in the process of bottling. Warehousemen may remove by straining through cloth, felt, or other like material,
any charcoal, sediment, or other like substances found in the spirits. In the
process of rebottling, the spirits may not be subjected to any treatment deemed
to be rectification as defined in Regulations 15.
Application will be made on Form 1518 for the removal of bottled spirits
Entries will be
from an internal revenue bonded warehouse for rebottling.
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made in the proper columns of the Storekeeper-Gauger's Monthly Return, Form
1518, showing the removal of the cases for rebottling and, after rebottling, the
return of the cases filled to the bonded warehouse.
Application will be made
in charge of the warehouse
on Form 1515 (Part I) to the storekeeper-gauger
for strip stamps sufiicient to cover the quantity of spirits bottled. Entries
for rebottling untax-paid spirits will be made on Forms 1516 and 1517 in the
same manner as spirits are entered for original bottling before tax payment.
Tax will be paid on all losses sustained in rebottling untax-paid spirits in
accordance with section 89.
Spirits rebottled, relabeled, or restamped after tax payment will not be entered on Forms 1515, 1516, or 1517.
and supervisors will bear in mind that the rebottling, reWarehousemen
of bottled-in-bond spirits may be done only when
labeling, and restamping
necessary. The work must be done at such time and in such manner as will
require no unnecessary supervision or assignment of additional ofiicers for
that purpose.
GvY T. HELvzRING)

Commissioner

of Internal Bet ence.

Approved March 99) 1989.
JOHN

%. HANEH)

Acting 8eeretary of the Treasury.
(Filed with the Division of the Federal Register March 80, 1989, 1.52 p. m. )
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TRAFFIC IN CONTAINERS OF MSTILLEB SPIRITS.
REGUr ATtoivs

18, ARTlcLE

7: Purchase,

sale, and

possession of used bottles.

Amendment

1989-16-9794

T. D. 4898

of Regulations 13.

TREASURY DEPARTMZÃT,
OFZIGZ OF THE SECRETARY Ol' THE TREASURY&

Washington, D, O.
and Others Concerned:
Pursuant to the authority in section 2871, Internal Revenue Code,
paragraph (1) of article 7, Regulations 18, approved May ~24, 1987,
ls hereby amended to read as follows:
(a) The purchase or sale of used liquor bottles, except as provided in these

To District

Sm perttisors

regulations, is prohibited.
I b) No liquor
bottle shall be reused for the packaging of distilled spirits, nor
shall the original contents, or any portion of such original contents, remaining
in a liquor bottle be increased by the addition of any substance.

Approved April 7, 1989.
JOHN

W. HAxEs,

Acting Secretary of the Treastjrg.
(Filed with the Division of the Federal Register April 10, 1939, 12.45 p. m. )

LIQUOR LAW REPEAL AND ENFORCEMENT ACT.

(1935)

1989-23—9865
Ct. D. 1409

—

TAX ON DISTILLED SPIRITS LIQUOR LAW REPEAL AND ENFORCEMENT
DECISION OF SUPREME COURT.

FoRH~E

TRANRPoRTATIoN
oF
oF STATUTE.

UNI~WFUL
oF AUToMoBILE
—
REQUIREAIENTs
RExfissioN oF FORFEITURE —
FOB

LIQUoR

ACT-

In a proceeding under section 204 of the "Liquor Law Repeal and
Enforcement Act" of August 27, 1985, for mitigation of the forfeiture of an automobile seized for unlawful transportation of distilled spirits upon which the Federal tax had not been paid, an
automobile financing company is not required to prove that in
accepting assignment of a conditional sales contract it made actual
inquiry concerning the record or reputation for violating the liquor
laws of a person whose name did not appear in connection with
the conditional sales contract or to determine whether the ostensible
purchaser under such contract was in reality a "straw" purchaser.
SUPREME COURT oF THE UNITED STATEs.

United

States of America v. One 1966 Model Ford VM De Isle Coacls, Motor
2VO. 18—
6806611, Commercial, Credit Co., Claimant.

Writ of certiorari

United

to the United States Circuit Court of Appeals for the Fourth Circuit,

States of America v. 1lutomobile
[59 S. Ct. , 861.]

Ii'tnancing,

Inc.

Writ of certiorari to the United States Circuit Court of Appeals for the Fifth Circuit.

[May 22, 1989'.]
OPINION.

Mr. Justice McRETNOLns delivered the opinion of the Court.
In each of these causes the district court, proceeding under the "Liquor Law
Repeal and Enforcement Act" of August 27, 1985 (ch. 740, 49 Stat. , 872, 878, Title
27, U. S. C. A. , section 40a), mitigated the forfeiture of an automobile seized for
unlawful transportation of distilled spirits upon which the Icederal tax had not
been paid. (One was seized December 8, 1980; the other, March 15, 1997.) The
forfeiture was decreed in a proceeding based upon section 8450 R. S. (Title 20,
U. S. C. A. , section 1441). The circuit courts of appeals rightly approved and
their judgments must be affirmed.
The facts, undispute, are essentially alike in both causes. The points of law
are the same. A statement based on record No. 10 will sutfice.
The repeal enforcement Act provides—
"SEU. 204. (a) Whenever, in any proceeding in court for the forfeiture, under
the internal-revenue laws, of any vehicle or aircraft seized for a violation of the
internal-revenue
laws relating to liquors, such forfeiture is decreed, the court
shall have exclusive jurisdiction to remit or mitigate the forfeiture.
"(b) In any such proceeding the court shall not allow the claim of any
claimant for remission or mitigation unless and until he proves (1) that he
has an interest in such vehicle or aircraft, as owner or otherwise, which he
acquired in good faith, (2) that he had at no time any knowledge or reason to
believe that it was being or would be used in the violation of laws of the
United States or of any State relating to liquor, and (8) if it appears that
the interest asserted by the claimant arises out of or is in any wsy subject to
any contract or agreement under which any person havin
a record or reputa. tion for violating laws of the United States or of any State relating to liquor
has a right with respect to such vehicle or aircraft, that, before such claimant
acquired his interest, or such other person acquired his right under such contract or agreement, whichever occurred later, the clainInut, his oflicer or ageut,
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was informed in answer to his inquiry, at the headquarters of the sheriff, chief
of police, principal Federal' internal-revenue
oihcer engaged in the enforcement
of the liquor laws, or other principal local or Federal law-enforcement officer
of the locality in which such other person acquired his right under such contract or ag! cement, of the locality in which such other person then resided, and
of each locality in which the claimant has made any other inquiry as to the
character or financial standing of such other person, that such other person
had no such record or reputation. "
The following findings by the district court, it is agreed, correctly set out
"the facts in this case"—
The Ford automobffe in question was sold by the Greenville Auto Sales, Inc.
(the dealer), October 3, 1936, through its agent, Elrod, to Guy Walker, who in
part payment exchanged an old car paid for by him, but registered it& his wife' s
nanre.
He was given terms for payment under a conditional sales contract,
drawn by an agent of the dealer, in the name of his brother, Paul Walker,
vvho formally executed the agreement.
Guy Walker had the conditional sales
contract drawn and executed in the name of his brother in order to place the
"
tii. le "where his wife could not reach it.
Paul Walker had no interest in the
transaction except to comply with his brother's request. Guy Walker made the
transaction with the dealer. He selected the car, made the agreement and
handled the transaction him~elf. Paul Walker drove the car from the dealer's
place of business. Guy Walker at the time, and for two or three weeks after
the purchase, was living at his brother's house. Only one payment was made
on the conditional sales contract before the seizure, and that by Guy Walker
to the dealer.
It was admitted that Guy Walker had a previous record and reputation for
Paul Walker was
violating both State and Federal laws relating to liquor.
convicted of violating the National Prohibition Act in 1929, and was duly
sentenced therefor, but his record and reputation since serving the sentence
were good.
the dealer submitted the conOn the date when the sale was consummated
tract to the Commercial Credit Co. , the claimant bere, who accepted by teleon October 5, in the usual course of business the
phone, and subsequently
dealer assigned the contract to the claimant and received a check therefor.
The claimant before accepting assignment of the sales contract made an investigation of Paul Walker by inquiring at the headquarters of the sheriff of
Greeuville County, and at the headquarters of the chief of police of Greenville,
the corn!tv and city where the interest was acquired and the locality where
Paul Walker resided, as to his record and reputation for violation of the liquor
law. Information was received fro!n these ofiices that he had no such record
Information was given, however, from the sheriif's office that
or reputation.
Guy Walker had both record and reputation as violator of State and Federal
laws relating to liquor. No inquirv or investigation was made at the headquarters of the principal Federal internal-revenue
officer engaged in the enforcement of the liquor laws in that locality, or at the headquarters of any other
principal local or Federal law enforcement officer of the locality as to Paul
Walker. and no inquiry or invest!gation whatsoever was made of Guy Walker,
the adn!itted real owner and purchaser of the automobile.
The claimant had Paul Walker investigated in August, 1936, by the Business
Service Bureau of Greenville, S. C., in connection with the purchase of a
refrigerator.
No investigation at that time was made as to his reputation or
record for violating the liquor laws; the investigation did disclose that he had
a good reputation in the community where he lived, and this was the reputation
given him by his employer at that time.
The claimant purchased the conditional sales contract in good faith, believing
that Paul Walker was the purchaser and owner of the automobile.
It had no
knowledge, information or suspicion of the true facts until after the automobile
had been seized by Federal officers.
Petitioner challenges the judgment below because of claimaut's failure to
establish compliance with the conditions imposed by subsection (b) section 204.
L!'specially because claimant failed to show that it had no reason to believe the
automobile was being used or would be used to violate the liquor laws; also
because it made no adequate inquiry concerning the record and reputation of the
real purchaser Guy Walker.
Respondent's interest in the automobile is not questioned.
It "purchased
the conditional sales contract in good faith, believing that Paul Walker was
It had no knowledge, information
the purchaser and owner of the automobile.

—

"

This
pr suspicion of the true facts until after the automobile had been seized.
is enough to show compliance with subsection (b) (1). There was an interest
acquired in good faith.
After investigation of the record and reputation of Paul Walker, followed by
favorable reports, and believing him to be purchaser and owner of the automobile, claimant in good faith acquired the sales contract. It had no knowledge,
information or suspicion that Paul Walker was only a "straw" purchaser.
This is enough to show compliance with subsection (b) (2). The suggestion that
since respondent knew automobiles were frequently used for violation of liquor
laws it therefore had reason to believe that the one in question would be so
The findings positively afflrm that it entertained no
used is not well founded.
such belief or suspicion.
The diificult phrasing of subsection (b) (8) has produced divergent views
concerning its meaning.
In Federal jfotor Finance v. United States (88 F. (2d), 90, 98), the Circuit
Court of Appeals Eighth Circuit said"We think the fair intendment of the language of subsection (8) concerning
remission of forfeiture is that the appellant could not rely entirely upon a
course of business whereby it acquired an interest in the car so nearly approximating the total value thereof without taking care to ascertain who the real
owner was in possession of and using the car.
In the causes now before us (98 F. (2d), 771, 778; 99 F. (2d), 498, 500), the
circuit court of appeals accepted the view that"The involved language of subsection (b) (8) of the Act does permit the
that the lienor is charged with the duty of making
possible interpretation
inquiry as to everyone, bea. ring a bad reputation or record, who may have a right
under the contract of sale, whether or not it appears on the face of the instrument.
(See Federal Motor Finance v. United States, 8 Cir„88 F. (2d), 90.)
But in our view Congress did not intend to impose upon the lienor the obligation
to ascertain at his peril the identity of every person having an interest in the
property and to make inquiry of the law enforcement officers as to the previous
record and reputation of every such person, unless from the documents themcircumstances the lienor possesses inf ormation
selves or other surrounding
which would lead a reasonably prudeut and law-abiding
person to make a
f urther investigation.
(See also C. I. T. Corporation v. United States (Fourth Circuit), 86 F. (2d),
811, and United States v. C. I. T. Corporation (Second Circuit), 98 F. (2d),
469. )
Counsel for petitioner now maintain: "That under the language of the statute

"

"

[(b) (8) ] the claimant is required to investigate the real purchaser at its peril

and that if it fails to do so, as between it and the Government, the claimant
assumes the risk of fraud perpetrated upon it by the dealer and the bootlegger.
In anv event, the claimant should have been required to show that it at least
made a reasonable effort to ascertain who the real purchaser and user of the
car was so that he could be investigated as required by the statute.
Manifestly, section 204 is a remedial measure.
It empowers the courts, exercising sound discretion, to afford relief to innocent pari, ies having interests in
condemned property where the claim is reasonable and just. Its primary purpose is not to protect the revenues; but this is proper matter for consideration
whenever remission is sought. The section must be liberally construed to carry
out the objective. The poiut to be sought is the intent of the law-making powers.
Forfeitures are not favored; they should be enforced only when within both
letter and spirit of the law. (Farmers', etc. , National Bank v. I)earing, 91
U. S., 29, 88-35. ) If any claimant has beeu negligent or in good conscience
ought not be relieved, the court should deny his app7ication.
Consideration of the statutory provisions relative to remissions prior to
section 204 and the circumstances of its adoption will enlighten the purpose
entertained by Congress.
Sections 8450 and 3458, Revised Statutes (Title 26, U. S, C. A. , sections 1441,
1620-1621) derived from Acts June 30, 1864, and July 18, 1866 provide that
whenever any commodity in respect of which a tax is imposed, is removed with
intent to defraud the United Smtes, it shall be forfeited "and every vessel, boat,
cart, carriage, or other conveyance whatsoever, and all horses or other animals,
aud all things used in the removal or for the deposit or conceahnent thereof,
"The proceediu s to enforce such forfcitures
respectively, shall be forfeited.

"

—

—

"

district court
shall be in the fiature of a proceeding in rem in the circuit court" or
of the I)nit«&i States fnr the district where such seizure is made. '
Sections 3460 and 3461 (Title 26, U. S. C. A. , section 1624) derived from Acts
July 13, lb66, and Ju»e 6, 1872 provide that when goods, ~ares, or merchandise
seized as subjects of forefeiture, do uot exceed $500 in value, they may be restored to the claimant upon the exe&'ution of a bond and this shall he delivered
to the district attor. ney for proper proceedings; if no bond, the articles shaii
Within a year any c!aimant
be sold ind the proceeds paid into the Treasury.
may apply to the Secretary for remission which may be granted "upon satis
factory proof, to be furnished in such mam&er as he shall prescribe: Pros&Mrd,
* " * that the said forfeiture was
Thai it shall be satisfactorily shown
incurred without willful negligence or any intention of fraud on the part of the
owner of said property.
Where the value exceeds $500 or bond is given, forfeiture mnst be sought iu
court through a libel in rem. (Unitad States v. T&oo Bay M&ties, Etc., 86 Fed. ,
84; V»fte&f States v. 3ltnre&&. 2i4 Fed. , 287: Logan v. United States, 260 Fed.,
746; United States v. One Bay Horse, 270 Fed. , 590. )

—

—

"'

i R. S., section 8450 (Act July 13, 1866. ch. 184, section 14, 14 Stat. , 98, 151; 26 U. S.
C. A. , a&ctinn 144) )
(a) Every p«rsnn who remov&. s, deposits, or conceals. or is concerned in reiunving, dsposting, or con& ealing any goods or c& mmodities for or lu respect whereof any tsx ls
imposed, with intent to d& i'raud the T'nii«d States of such tax on any part thereof, shall
be liable to a fine or penalty or not more than $500.

s
J
vessel, boat, ca&C, carriage, or other conveyance whatsoever, and all horses
or other animals, and all things nsed in the iemoval or for the deposit or concealment
ther&'of. respectively, shall be forfeited.
[This section was am«nd«d by Act, T»n«26. 1936 (rh. 830. Title III, section 825, 49
stat. , 1»39, 195&5), which «hanged the p«»vision for $500 penaltv to a "iine of not more
than $5, 000 or he imprisoned &or not more than three years, or both, ")
Itevhsed st&tutee section 3453 (A«June 30 lt&64. &h. 173, section 48, 13 Stat. , 228,
240; Ac& .Tuly 13, 1866. ch. 184, s«ctiou 9. 14 Stat. , 98. 111; 26 U. S. C. A, , sections
'&

(3) Every

1620-1621)—

All gooil . wares, merchandise, arti&les. or obi«ct&s. on which taxes ar« imnns«d, wbl&b
shall be found in the possession, or custody, or within the control of any person, for the
purpose of being sold or removed by hi»i )n fraud of the lnt«mal-rev«uu«
laws, or with
desien to avoid pavmeni of said tax«s. may be seized by the &ollector or deputy coll«rtnr
of the proper &!istriri. or by such other collector or d«l&»tr coll««&or as niay he sp«cislly
authoriz«d by the Coinmissiouer of Internal Reienue for that purpose. and shall be forfeited to the I'nited a&ates. And all rsw r»aterials fou»d in the posssssin» of any p«rsou
in&en&ling to mamitacture the «arne into arti&. l«s of a kind rubi«&'t to tsx for the purpose oi
fraudul&ntly selling such man»factur. ed articles, or udth design to evade the payment of
said tax; snd »II tools, implements. instruments. and personal property whatsoever, in the
siicb articl«s or rsw mat«rials are
pin& « nr building, or within any yard or iuclosur«where
found, rn»y also be seized by any &oil««to« or d«p»ty coll«&tor as afor«said, snd shall hs
forfeiied as a&or&said. The proc«edings io enforce su&'h forfeitur&s shall h« lu the natura
of a proceeding in rem in the circuit court or district court of the T'nited States for the
dist«i«t &vhere such s«iz»i e is made.
z Revised
Statut«s s&'ciions 3460 and 3461 (Act July 13, 1866, ch. 184, section 63, 14
Stat. , 98, 169; Act June 6, 1872, ch. 315, section 40, 17 Stat. , 230, 257; 26 U. S. C. A.,
section 1(&24Ssc. 3'60. In all cases of s«izure nf any goods, wares, or ruerrhandise, as heing subi«ct
to forfeiture under any provision of the internal-revenue la&is. &vbi&h, in the opinion of the
co!lector or dcp»ty coll& rtor mal ing the scizur«, are of tl&e appraiseR value of $, i00 nr less,
the said collector or deputy collector shall, except in eases otherwise provided, proceed as

f ol iowa:

s
s
the said goods are found by the said appraisers to be of the value of '$5ioo or
l«ss, the said roll«ctor or deputy collector shall publish a nn&l&e, for thr«e i&«eks. 1» some
n«wsp:iper of the district where the seiz»re was ma&le, describing the arti&les, snd stating
the time, place. and ca»se of their seizure, and requiring any person claiming them &o
a)&pear and mal-e such claim within 30 days from the date of the first publication of such
notice.
Third. Any pers»n claiming the roofs, wares, or merchandise so seized, wlthi» the time
sp«ciried in the n»ti&'e, &riay file &vith the said collector or deputv coll«rtnr s cl»im, stating
his inter«st in the articles seized and may «x«rute a bond to the Tlnlt«d States in the
pen»l sum of x2:&0. with sureties to i&e approved by the said roll««for nr d«p»tr cnli«& tnr,
of the articles so seized, the obligors shall psy
conditioned that, in case»f conderunatiou
all the costs iind expenses ot he pro&'e«dings to oh&sin such condemn»tiou; Aud ul&ou
deliverv of such bond io the &oil«& tor or deputy coll«c&or, he sliall ira»smii ihe same, &vnh
the duj&licate list or desci iption of the goods seized. to the I'nit«d States district a&tom«y
for the district, and said attorney shall proceed thereon ln the ordinary manner prescrlt&ed
by law.
Fourth. If no claim is interposed and no bond is given within the time above sp«citl«d
the collector or deputy colic&. tor. as the &ase may be, shall giie lo days' notice of ihe sal«o/
the g»o:ls, wares, or mar& liandise hy publication, and, at the &lme sud pl»&« specitl«d In the
notice, shall sell the articles so seized at public auction. aud after deducting the expense
of appraisement and sale, he shall deposit the proceeds to the credit of the Secretary oi'
the Treasury.
Se&'ond.

If

i

Section 3229 Peviscd Statutes (Act July 20, 1868, ch. 186, section 102, 15
Stat. , 125, 106; 20 U. S. C. A. , section 1601) provides"The Commissioner of Internal Revenue, with the advice and consent of
the Secretary of the Treasury, may compromise any civil or criminal case
laws instead of commencing suit thereon;
arising under the internal-revenue

and, with the advice and consent of the said Secretary and the recommendahe may compromise any such case after a suit
tion of the Attorney-General,
Whenever a compromise is made in any case
thereon has been commenced.
there shall be placed on file in the otfice of the Commissioner the opinion
of the Solicitor of Internal Revenue, or of the officer acting as such, with his
reasons therefor, with a statement of the amount of tax assessed, the amount
of additional tax or penalty imposed by law in consequence of the neglect or
delinquency of the person against whom the tax is a.sscssed, and the amount
actually paid in accordance with the terms of the compromise.
(Amended, Acts February 20, 1926, ch. 27, section 1201, 44 Stat. , 9, 126;
May 10, 1934, ch. 277, section 512(b), 48 Stat. , 680, 759; May 28, 1938, ch. 289,
section 815, o2 Stat„447, 578. )
Wilson jtfotor Co. v, United States (Ninth Circuit) (84 F. (2d), 030, 632),
The Government's brief advises that prior to the Act of August 27,
states
1035, the procedure of the Government to afford relief to these innocent owners
was under the provisions of compromise powers "given the Attorney General and
the Treasury under section 1001, 20 U. S. C. A.
In connection with the sections referred to above the United States Code
Annotai. ed points to their origin and history.
The National Prohibition Act (October 28, 1919, ch. 8o, Title II, section 20,
41 Stat. , 305, 315, Title 27, U. S. C. A. , section 40) provided that "whenever intoxicating liquors transported or possessed illegally shall be seized by an offilcer he shall take possession of the vehicle and team or automobile, boat, air
or water craft, or any other conveyance, and shall arrest any person in charge
thereof. " The person arrested shall be proceeded against but the vehicle or
conveyance shall be returned upon execution of a bond. Upon his conviction
the court shall order the liquor destroyed "and unless good cause to the
contrary is shown by the owner, shall order a sale by public auction of the
(See Ricbb&onrg jtfotor Co. v. United States, 281 U. S., 528. )
property seized,
This was repealed by The Repeal and Enforcement Act, supra.

"

—"

"'

Suc, 6461. Within one year after the sale of any goods, wares, or merchandise,

as pro-

vided in the preceding section, any person claiming to be interested in the property sold
may apply to the Secretary of the Treasury for a reniission of the forfeiture thereof, or
any part thereof, and a restoration of the proceeds of the sale; and the said Secretary may
graut the same upon satisfactory proof, to be iurnished in such manner as he shall prescribe: provided, That it shall be satistactorily shown that the applicant, at tbe time of

the seizure and sale of the said property, and during the intervening time, was absent,
out of the llnited States, or in such circumstances as prevented him from knoiving of the
seizure and tliat he did not know of the same: and also that the said forfeiture was incurred without ivillful negligence or any intention of fraud on the part of. the owner of
If no application for such restoration is made within one year, as hereinsaid property.
before prescribed. tlie Secretary of the Treasury shall, at the expiration of the said time,
cause the proceeds of the sale of the said property to be distributed according to law, as
in the ease of goods, wares, or merchandise condeinned and sold pursuant to the decree
of a competent court.
s Wllcn the Conuuissioner,
his assistants, inspectors, or any officer of the law shall discover any person in the act of transporting in viols. tion of the law, intoxicating liquors in
automobile,
water or air craft, or other vehicle, it shall be bis duty to
any wagon, bug'gy,
seize any and au intoxicating liquors found tlierein bein, transported contrary to law.
liquors
transported or possessed illegally shall be seized by an
Whenever intoxicating
ofFicer he shall take possession of the vehicle and team or automobile, boat, air or &rater
other
conveyance,
and shall arrest any person in charge thereof.
Such ofhcraft, or any
cer shall at once proceed against the person arrested under the provisions of this title in
but
the
vehicle
said
or conveyance shall be
any &ourt having competent jurisdiction;
returned to the oivner upon execution by him of a good and valid bond, with sufficient
of
tlie
sureties, in a sum double the value
property, which said bond shall be approve&l by
said oillcer snd shall be conditioned to return said property to the custody of said o&F&ccr
on tho dsy of trial to abdde the, judgment of the court. The court upon conviction of the
person so arrested shall order the liquor destroyed, and unless good cause to the contrary
is shoivu by the owner, shall order a sale by public auction of the property seized, and the
tlie property, the fee for
oflicer inal&ing the sale, after deducting the expenses of keepin
the seizure, and the cost of the sale, shall pay all liens, accordin to their priorities, which
are established, by intervention or otherwise at said hearing or in other proceeding brouglit
for said purpose, as bein bona fide and as having been crested witliout the lienor having
any noti&e that the carriing vehicle ivas bein used or was to be used for illegal tranvliorta&ion of liquor, and shall pay the balance of the proceeds into tlie Treasury of tlie l'nited
Htaies as niiscellaneous receipts. All liens against propeity sold under the provisions of
this ac& lion shall be transi'erred froiu the property to thv proceeds of tbe sale of the
property.

The Act of September

21, 1922 (ch. 356, section 618. 42 Stat. , 858, 987)

provtdes-

"Whenever any person interested in any vessel, vehicle, merchandise, or
baggage seized uuder the provisions of this Act, or who has incurred, or is alleged to have incurred, any litic or penalty thereunder, files with the Secretary of
the Treasury if u~der the customs laws, and with the Secretary of Cominerce
lf under the navigation laws, before the sale of such vessel, vehicle, merchandise,
or baggage a petition for the remission or mitigation of such fine, penalty, or
forfeiture, the Secretary of the Treasury, or the Secretary of Coinmerce. if
he finds that such fin, penalty, or forfeiture was incurred without wififul
negligence or without any intention on the part of the petitioner to defraud the
revenue or to violate the law, or finds the existence of such mitigating circumstances as to justify the remission or mitigation of such fine. penalty, or forfeiture, may remit or mitigate the same upon such terms and conditions as he
deems reasonable and just, or order discontinuance of any prosecution relating

thereto. "
[Reenaeted by Act July 17, 1980, ch. 497, section 618, 46 Stat. , 590, 757; 19
U. S. C. A. , section 1618.]
The Act May 29. 1928 (ch. 852, section 709. 45 Stat. , 791, 882, 26 V. S. C. A. ,
section 1626), extended "the provisions of law applicable to the remission or
mitigation by the Secretary of the Treasury of forfeitures under the customs
before or
laws * * " to forfeitures incurred or alleged to have been incurred,
"
after the enactment of this Act, under the internal-revenue laws.
In the situatiou disclosed bv the foregoing summary, Congress came to
consider the Aet of August 27, 1985. The Jud(cjary Committees of Senate and
House made reports (Senate Report No. 1880, House Report No. 1601, Seventyfourth Congress, first session). In each the paragraphs relative to section 204
(a) and (b) are the same in substance.

'

IIouse Reports, Volume 4, Sevsntv-fourth Congress, Ivirst Session, 1985, Report No.
0—
Section 204(a) of section 204 provides that in any court proceeding i'or the forfeiture
!aws nf any vehicle or aircraft seized for a vlolstiou of ths
internal-revenue
the
under
!azvs relating to liquor, the court shalL upon decree of forfeiture, have
internal-revenue
At the present time. the court
remit
to
or ndtigate the forfeiture.
jurisdiction
exclusive
has authority ou'y to decree the forfeiture. aud remission or mitigation is dependent upon
action. Section 204 ext«uds to the court which determines whsthpr the
administrative
vehicle or aircraft shal! be forfebsd by reason of having been used iu the viola!ion of
laws relating to liquor, the power to determine whether the claim nf any
internal-revenue
person having an interest iu the vehicle or aircraft should be allowed al'ter forfeiture.
where the value of the seized property exceeds f500, aud iu all cases
all
cases
Thus, in
whcrc the value is $500 or less, but a bond is posted in order to bring the forfeiture proceeding into court, the court sill have exclusive jurisdiction to remit or mitigate the forfeiture. In thc event that a bond is uot filed in cases where the propertv is of the value
of $500 or less, the power to remit or mitigate will remain in the Secretary of the
Treasury.
Thus, under
certain standards are given to the court to guide it in this determination.
»ubsectiou (b), the c!almaut must prove that he acquired bis interest in good faith, that
'hc hsd uo knowledge or reason to believe that the vehicle or aircraft v as being or wou(d
of,
be used in violating Yederal or Stats liquor laws aud that, if his interest arises out i'or
or is subject to, any agrecmcnt under which any person having a record or rc putatiou
violatiu«Federal or State liquor laws ha» a right with respect to the vehicle or aircraft,
the claimant before he acquired his interest, or before the other person acquired his right,
wh!rhcvcr of these events occurred later. )nqutred of the law enforcement ofdccts iu the
locality where such other person acquired his right, of the localitv in which such other
person thou resided, sud of each locality where the claimant made inquiry as to the character ot credit standing of such other person. whether the other person had such a record
or rsputstinu, aud zvas informed he had not. This last requirement ls predicated upon
the recognition of the "bootleg hazard" as an element to bc considered in investigating a
person as a credit risk. As a matter nf sound business practice, automobile dealers, 0usucs
companies, and prospective licuholdcrs on automobiles examine records. aud make inquiry
of tsfercnchs aud credit rating agencies as to the owner's or prospective purchaser's reputation for paying his debts and his ability to do so. This subsection merely requires that
iu the iuaking of such inquiry, the "bootleg hazard" also be examined as one a.spcct oi'
the credit risk.
4

1001, pszc

387
A representative of the Treasury Department made a statement to the Senate
Judiciary Committee. An extract from this appears in the maigin. '
of the words of subsection (b) (3) will enlighten its
A rearrangement

meaning-

— —

"The court shall not allow the [request] claim of any claimant for remission or mitigation, if it appears that the interest asserted by [him] the
arises out of or is in any way subject to any contract or agreement
claimant
under which any person having a record or reputation for violating laws of
the United States or of any State relating to liquor has a right with respect
to such vehicle or aircraft, unless and until he [the claimant] proves that before
[he] such claimant acquired his interest, or such other person acquired his
right under such contract or agreement, whichever occurred later, [he] the
claimant
his oflicer or agent, was informed in answer to his inquiry, at
[certain headquarters specified in the alternative] as to the character or financial standing of such other person, that such other person had no such record
or reputation,
If the words of section 204 (b) 3 be taken literally, without regard to
history or purpose of the enactment, they inhibit remission by the court unless
one who claims an interest made actual inquiry concerning every person with
record or reputation for violating the liquor laws who in fact (although wholly
unsuspected) had acquired some right to the vehicle. There ~ould be absolute
forfeiture although the claimant acquired his interest in the utmost good
faith and without suspicion of any undisclosed interest; although indeed, he
had diligently but unsuccessfully sought information concerning all the facts
from every person connected with the transaction.
Thus construed the provision would require absolute forfeiture notwithstanding
the claimant could
not by the utmost diligence ascertain the true situation.
No greater reason
exists for saving a c)aimant should be relieved if he made unsuccessful inquiry
of the seller concerning undisclosed matters than there is for relief when he
had no cause to suspect the existence of an undisclosed interest
no cause to
A measure requiring
question appearances.
absolute forfeit ure under such
circumstances probably would be expressed in language suificiently plain to
admit no reasonable doubt.
During many years innocent claimants had a clear remedy either by appeal
to the discretion of the Secretary of the Treasury or by application for coinpromise addressed to the Attorney General and Treasury oificials (1gilson jlfotor Co.
v. United, States, supra); or under the Prohibition Act, to the court (Eichbourg
Rotor Co. v. United States, supra). This situation was called to the attention
of the Senate Committee by the representative
of the Treasury.
IIe also
pointed out that before restoring a car the Secretary required that the clain. ant
"must prove tlrat he made an investigation as to whether or not thc purchaser

—

—

—
—

—

—

—

'Senate Committee Eleariugs, 1995, Volume 495, No. 4, page 13—
Section 204 ' " ~ relates to proceedings in court for the forfeiture of vehicles or
aircraft seized for violations of internal-revenue
laws. St the present time, claimants of
iutcrests iu vehicles or aircraft that have been seized aud forfeited for violation of internabrcvcuue laws, petition the Secretary of the Treasury for the remission or mitigation of
the forfeiture, aud the Secretary, under the law, requires the person claimiug to have an
innocent interest to show that he had uo knowledge of the unlawful use of the vehicle or
aircraft. what this section will do iu the case of anv court proceeding for the forfeiture
of vehicles or aircraft, is to give the court jurisdiction to determine whether or uot the
person claiming to have an innocent interest actually had such an interest.
Under the
v
present practice the Secretary of the Treasury requires such a showing.
+ + This
section is of particular importance in connection with the discounting by a finance compauy of an automobile dealer's paper.
At the present time, the Secretary of tho Treasury considers that the bootle, hazard is
an element involved in the credit risk, aud is lust as much a part of the investigation by
the fiuauce company of a person as a credit risk as is his financial standing in the community.
Hc requires that before a car be returned to the person claiming an innocent
interest, the latter must prove that he made an investigation as to whether or uot the
purchaser had a bootlegger record, aud fouud that he had none.

"

The Secretary "conhad a bootlegger record and found that he had none.
siders that the bootleg hazard is an element invol&ed in the credit risk, and
a person
is just as much a part of the investigation by the flnanee companv
" Theofcommittee
as a credit risk as is bis financial standing in the community.
last requi&ement is predi&»ied upon the
This
reported in respect of 2()4(b)3
'
as an eiement to be considered ln investireeugiiitiun of the 'bu»rleg hazard
"
gating a person as a credit risk.
These facts indic»te that Congress intended a reasonable inquiry concerning
the buotl&. g risk slionid be m»de in &oiiiiectioii with the investig»tiun of finan«i»l
responsibility.
They negative the notion that wholly innocent el»imant at his
peril niust show inquiry concerning something unknown and of which he h»d
Dealers do iiot i»ve»rig»re wrist tliey have no cause to suspect.
no suspicion.
The forfeiture Acts are exceedingly drastic. They were intended for prorectiun
of the revenues, not to punish without fault. It would require unclouded )anthe eq«it»ble poli&y,
gu»ge to compel the conclusion thar Congress»b»ndoned
observed for a very long time, of relieving those who act in good faith and withnot demanded by the
out negligence, and adopted an oppressive amendiuent
tax officials or pointed out in the reports of its coiuinittees.
Subsection (b) (3) was intended ro prevent remission to a claimant who h»d
failed to iuquire wlien he should have done so. to one charge»ble with willful
It would be excessively harsh, uureasou»ble
negligence or purpo»e of fraud.
inde& d, to say that one dealing in entire go»d faith must, at his peril. first discover
and then make inquiry concerning somebody of whose existence he has no
We can not think Congress intended thus to burden
knowledge or suspicion.
dealing in all vehicles capable of rr»nsporting liqm&r.
It should be ob. erved that the followiug things are possible subjects of seizure
and forfeiture because of liquor 1»vv viohitions: "Every vessel, boat, cart,
animals. and
earri;ige, or other convevance wliatsoever, and ail horses or other "
all things used in the removal or for the deposit or concealment. etc. "Vehicle"
That in or on whi& h a person or thing is or may be carried
is thus defined
a covered wagon, a "Rolls-Royce, "
from one place to another. " A wheelbarrow,
"
the patient mule, a "Elan of War, and possibly a Pullmau ear or ocean liner
is a vehicle. (Ooldsmtth-Orant Co. v. United States, 254 U. S., 505; Us&(ted States
v. Troo Batt N&&les. supra; United States v. One B&ry Horse, supra. )
Subsection (b) (3) applies nor only to transactions by fina»& i»l concerns like
arid corp&&rations great or small.
It
responrlent but to those of individu»ls
contemplates an investigation and this presupposes soiue reason at least to suspect
Cougr&ss took aw»v from exe&utive
the existence of the subject of iiivestig»tion.
office the power to mitigate forfeirures where the propertv exceeds $500 in
value. and gave this to the court familiar with the cireumst»n&'es; bur it left
with the Secretary of the Treasury discretion to remit when rhe v»lue w»s
below $500. The intent was to i'eqilii'p tile co&11'ts to ex»et proof of inquiri&s
like those demanded by the Treasury Department practice, »nd dist)used bv irs
representative before the Sen»te committee. The petitioner's view, if adopted,
would sanction one standard of remission for a vehicle worth $500, auotlier
when appraised at a dollar more.
The challenged decrees must be affirmed.
Mr. Justice BvYr.za and Mr. Justice Srotus took uo part in the consideration
or decision of these causes.

—"

—"

LIQUOR TAXING ACT OF 1934.
SECTION 201.

1939-1-9658
Ct. D. 1874

—LIQUOR TAXING ACT OF JANUARY 11, 1084—DECISION OF
SUPREME COURT.
PossEssIoN
TRANRPCRTATION oF DIsTILLED SPIRIT8
INDIGTMENT —
ARREsT.
SEARcH
WITHoUT REVENUE STAMPs —

LIQUOR TAX

AND

AND

Petitioner was found guiltv under an indictment which charged
violations of section 201, Title II, Liquor Taxing Act of January
11, 1984, by possessing and transporting distilled spirits in containFederal officers, relying
ers wanting requisite revenue stamps.
upon conffdential information that liquor would be transported in
a designated automobile from a certain dwelling at a certain day
and hour, kept the dwelling under observation, saw and heard the
movements of the described car and the loading of heavy parcels,
and followed the car into an open garage upon petitioner's premises, where they found a quantity of distilled spirits in unstamped
containers in the trunk of the car, and arrested the petitioner.
The trial court did not err in sustaining objections to the questioning of the officers relative to the source of the information which
led them to observe the petitioner's actions. In the circumstances,
the source of the information
was unimportant
to petitioner's
defense. The legality of the offfcers' action does not depend upon
the credibility of something told but upon what they saw and
heard what took place in their presence. Moreover, public policy
forbids disclosure of an informer's identity unless essential to the
defense. Passage of the car into the garage did not destroy the
right to search and arrest. No search was made of the garage,
examination of the car accompanied an arrest without objection
and upon admission of probable guilt, and the oflicers did nothing
either unreasonable or oppressive.

—

SUPREME CCURT 0F THE UNI'rED

Iftfmavi

Scher, alias William Scher, petitioner,
[805 U. S., 251.]

STATES.

v. The Voted

States.

Certiorari to the United States Circuit Court of Appeals for the Sixth Circuit.

[December 5, 1988.]
OPINION.

Mr. Justice MCRETNOLDs delivered the opinion of the Court.
Petitioner Scher was found guilty under two counts of an indictment which
charged violations of section 201 Title II Liquor Taxing Act, Jammry 11, 1984,
by possessing and transporting distilled spirits in containers' wanting requisite
Eie was sentenced for a year and a day, etc. The circuit
revenue stamps.
court of appeals affirmed the judgment.
No objections to the judge's charge is urged and the evidence submitted
to the jury is adequate to support the verdict.

'

)—

1, section 201 (48 Stat. , 813, 816 (U. S, C. , Title 26, section 1152a, 1152g)
e * e transport,
person shall
possess, buy, sell, or transfer any distilled
spirits, unless the immediate container thereof bas afi)xed thereto a stamp denoting the
quantity of distilled spirits contained therein aud evideuciug payment of ail iuteruaireveuue taxes imposed on such spirits.
The provisious of this title shall uot apply to—

"Cb.
No
0

"(f)

Distilled spirits uot intended for sale or for use in the manufacture or production
of any article intended for sale;
Section 207: "Any person who violates any provision of this title, ~ s " shall on
conviction be punished by a fine uot exceeding $1,000, or by imprisoumeut
at hard labor
uot exceeding five years, or by both. "

The material facts are not in serious dispute.
for the points to be considered.

A

brief summa'tion

will suffice

Federal oth«ers received confidential information thought to be reliable that
about midnight. December 80, 19,'l5, a Dodge automobile with specified license
plate would transport "phony" whisky from a specified dwelling in Cleveland,
Ohio. A. bout 9.80 officers posted near by saw the described automobile stop
in front of the house and remain there for an hour. A tnan with three women
and a package then entered the car and drove away. It returued shortly before midnight, stopped at the rear of the house aud remained for half an hour.
The headlights were extinguished; the oificers heard what seemed to be heavy
paper packages passing over wood. Doors slammed; petitioner drove the car
away, apparently heavily loaded. The oificers foih&wed iu another car. After
going a few blocks petitiouer stopped brieiiy at a fillin station; then he drove
towards his owu residence two or three blocks farther along. The officers followed. He turned into a garage a few feet back»f his residence and within
the curtilage. Oue of the pursuing officers left their car and followed. As
petitiouer was getting out of his car this oificer approached, announced his ofiicial character, and stated he was informed that the car w &s hauling bootleg
liquor. Petitioner replied, "just a little for a party.
Asked whether the
liquor was tax-paid, he replied that it was Canadian whisky; also, he said it
was in the trunk at the rear of the car. The offi«er opened the trunk and
found 88 bottles of distilled spirits in uustampe&I containers.
He arrested petitioner and seized both car and liquor. The otllcer had no search w;&rrant.
At the trial counsel uudertook to question the arresting offi««rs relative to the
source of the information which led them to observe petitioner's actions. Objeciions to these questions were sustained and this is now assigned as error.
Before trial petitioner's counsel moved "to suppress all of the evidence obtaiued by the search made by the revenue agents in the above entitled cause,
together with all information obtainetl by reason of such search, and to grant
an order requiring the agents to return all articles seized by reason of said
search * ~ ~." In support of this he relied upon the facts above stated.
Denial of this motion is said to be error.
The exception iu respect of transporting liquor not intended for saIe found
in the statute aiTords matter for afiirmative defense.
(Queen v. United, 77 F.
(2d), 780. )
In the circumstances the source of the information which caused him to be
observed was unimportant
to petitioner's defense, The legality of the otfi«ers'
actiou does not depend upon the credibility of something told but upon what
they saw and heard what took place in their presence. Justification is not
sought because of honest belief based upon credible information as in United
States v. Blich (45 F. (2d), 627).
Moreover, as often pointed out, public policy forbids disclosure of an informer's identity unless essential to the defense as for example where this turns
(Segnrota v. United Statrs, 16 F. (2d), 568, 565;
upon an oflicer's good faith.
Shore v. United States, 49 F. (2d), 519, 522; Mcfnes v. United States, 62 F. (2d),
180. )
Considering the doctrine of Carroll et al. v. United States (267 U. S., 132)
(see H&&sty v. United States, 282 U. S., 694), and the application of this to the
facts there disclosed, it seems plain enough that just before he entered the
garage the following officers properly could have stopped petitioner's car, made
search and put him under arrest. So much was not seriously' controverted at
the argument.
Passage of the car into the open garage closely followed by the observing
offi«er did not destroy this right. No search twas made of the garage. Examination of the automobile accompanied an arrest, without objection and upon
admission of probable guilt. The officers did nothing either unreasonable or
oppressive.
(Apnetlo v. United States, 269 U. S., 20, 80; Wisnteteski v. United
States, 47 F. (2d), 825. 826. )
The challenged judgment is afflrmed.

"

—

MISCELLANEOUS RUT lNGS.
INTERNAL REVENUE CODE.
1989-19—9826
Internal

Revenue

Mim. 4906
Code.

TREASURY DEPARTMENT,

OFFICE OF COMMISSIONER OF INTERNAL REVENUE)
Washington, D. C., Apri7 18, 1MB.

Collectors of Internal Revenue, Internal Revenue Agents in Charge,
II'eads of 5'ie0 Divisions of the Technical 8tag, and Other
Offi'cers and Employees of the Bureau of Internal Revenue
Concerned:
Reference is Inade to the Internal Revenue Code (58 Stat. Part 1)
,
which was approved by the President on February 10, 1939.
The internal revenue title of tlie Code is divided into 40 chapters
(numbered 1 to 48, with no chapters numbered 19 or 20), and contains all of the laws of a general and permanent character relating
exclusively to internal revenue in force on January 2, 1939, and in
addition it contains the internal revenue laws relating to certain
temporary taxes.
Section 4(a) of the enacting clauses of the Code provides that all
laws and parts of laws included in the internal revenue title of the
Code, to the extent that they relate exclusively to internal revenue,
are repealed, effective, except as provided in section 5 of such clauses,
on the day following the date of the enactment of the Code. Section 4(b) provides that such repeal shall not affect any act done or
any right accruing or accrued, or any suit or proceeding had or
commenced in any civil cause before such repeal, but that all rights
and liabilities under the Acts repealed shall continue and
may be
enforced in the same manner as if such repeal had not been made.
Section 5 provides that any provision of law in force on January
2,
1939, corresponding to a provision contained in the internal revenue
title shall remain m force until the corresponding provision of the
internal revenue title takes effect.
The application of the Code, in general, is prospective only. Section 3 of the enactino clauses of the Code provides that except as
otherwise provided therein the Code shall take effect on the
day
following the date of its enactment.
Such exceptions are contained
in certain chapters of the internal revenue title as will be shown
hereinafter.
For example, in the case of the income tax, chapter 1
of the internal revenue title applies only to taxable years begiiining
after December 81, 1938, and has no application to taxable years
beginning prior to Janua~ry 1, 1989. As to such prior taxable years
(391l

the applicable provisions of the Revenue Act of 1988 and prior
Revenue Acts govern, except as such provisions may be modified by
legislation enacted subsequent to the Revenue Act of 1988. In the
case of the estate tax, subchapter A of chapter 8, relating to the estate
tax, applies only to estates of dececle»ts plying after Isebruary 10,
1989, the applicable provisiolis of the Revenue Acts in force on
February 10, 1989, continuing to apply to estates of decedents dying
on or prior to that date. Chapter 4, relating to the gift tax, applies
only to gifts macle during the calendar year 1940 and subsequent,
calendar years. The gift tax for prior calendar years is gover»ed
by the applicable provisions of the Reven»e Act of 19M, or by that
Act, as amended. subchapter A of. chapter 9, relating to employment
by other than carriers, and siibchapter 8, relating to employment
by carriers, are efFective on the first day of the quarter of the calendar
year occurring next after February 10, 1989. The tax on employers
of eight or more under subchapter C is efFective on and after January

1, 1989.

VTith respect-to the temporary taxes hereinbefore referred to, the
Cocle applies only to transactions occilrring after the eRective date
specified in the Code. (See the table below. ) For instance, it does
not impose a tax with respect to automobiles sold before March 1,
1989. The tax on automobiles sold prior to that date is governed by

the provisions of the Revenue Act of 19M. as amended. Likewise,
the Code imposes a tax on manufactured sugar manufactured on and
after March 1, 1989, but in the case of such sugar manufactured prior
to that date, the law applicable at the time of the manufacture
governs.
The following table shows the subject matter and the efFective date
of the several chapters of the Code:
Table shofot'ng

sabt'ect

matter and efferttoe date of chatfters
Retfenae Code.

Chap.
ter

Subject matter.
income tax
Additional income taxes:
Personal hoMing companies
Excess-profits tsx

Excess profits on Navy contrasts
Unjust enrichment

Gift tax
Board of Tax Appea!s
Capital stack tax

Tax on transfers to avoid income tax
Alaskan railroads tax
Employment
11
12

13

or effective date.

Tssable years beginning after December
31. 1938.

Da.

Income-tsx taxable years ending after
June 30, 1939.
Contracts completed within inoome-tax
taxable years be inning after December 31, 1938.
Ta&able yesrs ending during the calendar
year 1939, and subsequent
taxable
vcars.
F states f deceden ts dying after Fehruarf
10. 1939.
Caj~ndar year 1940 and subsequent
calendar years.
February 11, 1939.
Veer endin June 30, 1939, and subse.

.

Fstste tax

10

Application

of Internal

taxes

Admissions and dues

Docu eats, other instruments, and playing cards
Safe deposit boxes .
Circulation other than of national banks

q u co t years

Fchruary 11, 1939.
Taxable years beginning after December
31. 1938.
Suhchaptcrs A and B, on April I, 1939.
Subchapter C, on January I, 1939.
March I, 1939.
February 11, 1939.
March I, 1939.
June I. 1939.

Table shototng

subject vtatter and effectite date of chapters
Revenue Code Continued.

—

Chap-

Sub,'ect matter.

ter.

Application or effective date.

14
15
15

Cotton futures
Tobacco, snuff, cigars, and cirar&ttes
Oleo«argarine, adulterated butter, and process or
renovated butter.

17
18

Mi ed flour

21
22
23
24
25

b arcotics

28
27
28

29
30
31
32
83

35
38
37
38
39
40
41

42
43
44
45
46
47
48

Fill& d

ch«se

0 e& up

at

i on

el

Do.
Do.
Do,

Do.
Do.
Do.

firearms

taxes

Provisions common to miscellaneous taxes
Manufacturers' excise and import taxez:
Excise taxes
Import taxes
Transportation and communication
Documents and otbor instruments
Sugar:
Manufacture
Imports, tion
llituminous cosh
Infor&nation and returns
Assessment
Collection
Ahatements, credits, and refunds
Miscellaneous provisions
The Ollice of the Commiasioner of Internal Revenue
The Ofpces of the Ocncral Counsel for the Depart;
ment of the Treasurv and Assistant Oeneral Counsel
for the Bureau of Internal Revenue
Collectors of internal revenue
Depui y collectors of internal revenue
Internal revenue agents
Storel&eeper-gaugers
Internal revenue inspectors
Miscellaneous provisions
Organise& ion and me&nbership of the Joint Committee
Powers and dunes of the Joint Com&nittee

.

February 11, 1939.

March 1, 1939.
February ll, 1939.

&'oconut and other vegetable oils
Fish, anio. al, and vegetable oils

Xvhitc phosphorus matches
I'irearn s:
Pistols and revolvers
Machine guns and short-barreled
I iuuor

of Internal

March I, 1939,
February 11. 1939.
I &o.

Taxable periods beginning on or after
Februarv 11, 1939.
February 11 and March1, 1939.
March 1, 1939.
February 11, 1939.
March 1, 1939.
February 11, 1939.
March I,
February
March 1,
February

Do.
Do.
Do.
Do.
Do.

1939.
11, 1939.
1939.
11, 1939.

Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.

Under many of the laws included in the Co&le, regulations had been
I» or&ler th;tt
issued a»d were i» force on the elate of its enactnle»t.
tlie provisions of such regulations might be mncle applicable to the
corresponding provisions of the CoZe without the prepnratio» of
now rc&rulntions uiid&. r the Code governi»g each paitic»lar subject,
Tiensury D&cisions 4884, 4885, 4886, 4887, approved Febriubry 11,
1989 (pages 395. 896, nnd 897, this Bulletin), nnd Treasury Decisi&m
4889, approved ftIni'cli 8, 1969 (page 395, this Dillletin), were issued.
Ily tin&sc Tre;isul y decisions, regiilatio»s (including nil Treasury decisions) applic;lble under any provision of lntv o» the date of the
e»;tctment of the Cocle, to the extent s»ch provision of lnw is s»pers&cled by the Code, were prescribed under, and made applicable to,
tho provisions of the Cocle correspondiilg to the provision of lnw so
siiperseded in so far ns any such regulations are not inconsistent with
the Code.
Forms prescribed by the Commissioner (and not requirecl to be approved by the. Secretary of the Treasury) under the laxvs included in
i he Code are now in use.
In orcler that sucli forms nrny be used under
corrosponding provisions of the Code pending preparation of nexv
forins under the Code, all internal revenue forms prescribed by the
Cominissioner of Internal Revenue and not required to be approved
th&,

Misc. ]

by the Secretary of the Treasury, applicable under any provision of
law on the date of the enactment of the Internal Revenue Code, to the
extent such provision is superseded by the Code, are hereby prescribed and made applicable under the provisions of the Code corresponding to the provision of law so superseded in so far as any such
form is not inconsistent with the Code.
Correspondence regarding this mimeograph should refer to the
number thereof and to the symbols IT: JRK.
GUY'

T. HELVERING)
Commissioner.
1989—
26—9898
T. D. 4905

Amending

the Gauging

Manual.

TREASURY DEPARTMENT,
OFFIGE OF COMMISSIONER OF INTERNAL REVENUE~

W'ashington,

D. C.

To District Super'& ors amE Others Concerned:
Pursuant to the authority in sections 2808(a) and 8176(a), Internal Revenue Code, paragraph 100 of the Gauging Manual, approved
November 21, 1988, is herebv amended to read as follows:
PAR. 100. When determining the increase in tare on reused packages selected
for the purpose of ascertaining the average, if it is found that the increase in
ta.re varies more than six pounds as between any two packages weighed, average
increase in tare will not be allowed on the packages to be regauged, and actual
tare must be taken on all such packages.
GUY T. HMivERING)
Convmissioner of Interna/ Revenue.

Approved June 16, 1989.
JoIIN W. HANEs,
Acting Secretary of the Treasury.

(Filed with the Division of the Federal Register June 19, 1939, 10.40 a. m. )

1989—17-9811

—

TITLE 26 INTERNAL REVENUE.
Making certain internal
Internal Revenue Code.

—CHAPTER

revenue

forms

T. D. 4896

I, PART 465, SUBPART F.
applicable

under

the

TREA. SURY DEPARTMENT)

OFFIGE OF COMMISSIONER OF INTERNAL REVENUE)

W'ashington,

To CoVectors of Interna/ Eeeenue amd Others Concerned:
Internal revenue forms prescribed by the Commissioner

D. C.

of Internal Revenue and specifically approved. by the Secretary of the
Treasury, applicable under any provision of law on the date of the
enactment of the Internal Revenue Code (February 10, 1989), to
the extent such provision of law is superseded by the Code, are
hereby prescribed and made applicable under the provisions of the
Code corresponding to the provision of law superseded, in so far
as any such form is not inconsistent with the Code.
This Treasury decision is issued under authority of the provisions
of section 8791 of the Internal Revenue Code (58 Stat. , Part 1) and

[Miso.

under such other provisions of tlie Code as correspond with the
several provisions of lair urider which aiiy for»i hereby prescribed
and made applicable was issued.
GIIv T. HEl. vERINO,
Commissioner of Internal Revenue.
Approved April 17, 1030.
JOHN

W.

HANEs,

Acting Secretary of the Treasury.
(Filed with the Division of the Federal Register April 18, 1939, 3.50 p. m. )

1030-11-0756
T. D. 4880
Prescribing

regulations

under the Internal

Revenue

Code.

TREASURY DEPART'. QEvT,
OFFICE OF COMMISSIONER OF LRTER& AL RsvEXIIE,

Washington, D. C.
To Collectors of Internal Revenue end Others Concerned:
All regulations
(iricluding all Treasury decisions), prescribed
jointly by tlie Commissioner of Inter»al Reve»ue and the Commissioner of Customs and aliproved by tlie Secretary of the Treasury
applicable under any pi ovisio» of law on the elate of the enactment o)
tlie Internal Reven»e Code to the extent siich provision of lav- is superseded by the Code, are hereby prescribed»»der, and made applic:ible to, the provisions of the Code correspondi»g to the provision of
law so superseded, in so far as any sucli regulatiori is not inconsistent
with the Code.
These regulations are iss»ed under authority of the provisions of section 0791 of the Internal Reve»»e Code a»d»»vier siich other provisions of the Code as correspond with the several provisions of law
under which any regulatio» or Treasury decision hereby prescribed
and made applicable was issued.
GIIT T. HELvwnlvo,
Commissioner of Internal Revenue.
JA&IEs H. MoTLE,
Commissioner of Customs.
Approved March 8, 1039.
JOHN W. HAvEs,
Acting secretary of the Treasury.
(Filed with the Division of the Federal Register March 10, 1939, 12.07 p. m. )

1069—8—9725
T. D. 4884
Prescribing

regulations

under the Internal

Revenue

Code.

TREASURY DEPARTMENT,
OFFICE OF TIIE SECRETART~

Washington, D. C., February 11, 1989.
To Collectors of Internal Revenue and Others Concerned:
All regulations (including all Treasury decisions), prescribed bv,
or under authority duly delegated by, the Secretary of the Trea. sury
applicable under any provision of law on the d, te of the enactment o)
the Internal Revenue Code, to the extent such provision of law is
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superseded. by the Code, are hereby prescribed under, and made applicable to, the provisions of the Code corresponding to the provision
of law so superseded, in so far as any such regulation is not inconsistent with the Code.
These regulations are issued under authority of the provisions of
sections 1928, 2559, and 2606 of the Internal Revenue Code and under
such other provisions of the Code as correspond with the several
rovisions of law under which any regulation or Treasury decision
ereby prescribed and made applicable was issued.

H.
(Piled with the Division of the

MORGENTHAV,

Jr.)

Secretary of the Treasury.
Federal Register February 11, 1999, 1.59 p. m. )

1989-8-9726

T. D. 4885
Prescribing

regulations

under the Internal

Revenue Code.

TREAsVRY DEFARTMENT,
OFFICE Ol COMMISSIONER OF INTERNAL RzvENVE)

washington, D. C.
To Collectors of Internal Revenue and Others Concerned:
All regulations (including all Treasury decisions), prescribed by
the Commissioner of Internal Revenue and approved by the Secretary
of the Treasury, applicable under any provision of law on the date
of the enactment of the Internal Revenue Code, to the extent such
provision of law is superseded by the Code, are hereby prescribed
under, and made applicable to, the provisions of the Code corresponding to the provision of law so superseded, in so far as any such regulation is not inconsistent with the Code.
These regulations are issued under authority of the provisions of
section 8791 of the Internal Revemie Code and under such other
'
rovisions
of the Code as correspond with the several provisions of
I'aw under which
regulation or Treasury decision hereby preany
scribed and made applicable was issued.

GUY

Approved

H

February

MORGENTHAV~

T. HELVERING,

11, 1939.

Cornrnissi oner.

Jr

Secretary of the Treasury.
(Piled with the Division of the Federal Register February

ll, 1999, 1.59 p.

m. )'

1939—8-9727

T. D. 4886

relating to taxes
Prescribing regulations
adulterated butter, and process or renovated
Internal Revenue Code.

oleomargarine,
butter, under the

on

TREASURY DEPARTMENT,
oF INTERNAL REVENUE)

OFFIGE oF CGMMIssIGNER

W'ashington,

D. C.

To Collectors of Internal Revenue and Others Concerned:
Regulations 9, revised April, 1986, as amended, relating to the
taxes on oleomargarine, adulterated butter, and process or renovated,
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butter, prescribed by the Commissioner of Internal Revenue, and
approved by the Secretary of the Treasury and the Secretary of
Ag&iculture, are hereby prescribed under, and made applicable to,
chapter 16, subchapter A a»d subchapter D, and chapter 27, subchapter A, Parts I and II, of the Internal Revenue Code in so far as
such regulations are not inconsistent with the Code.
This Treasury decision is issued under authority of the provisions
of sections 2825 and 8791 of the Internal Revenue Cotle and unders»ch other provisions of the Code as correspond with the several
provisions of law under which any regulation or Treasury decision
hereby prescribed and made applicable was issued.
GvY T. HELVEBING,
Comvuasioner of Internal Revenue.

Approved

H.

as to Treasury Department

MORGENTHAII,

Jr.,

February 11, 1989.

Secretary of the Treasury.
as to Department of Agriculture
H. A. AVAI. LACE,
Secretary o f Agriculture.

February 11, 1989.

Approved

(Filed with the Division of the Federal Register February 11, 1939, 2.11 p. m. )

1989-8-9728
T. D. 4887
Prescribing

regulations

under the Internal

Revenue

Code.

TREAsijBT DEPARTMENT&
OFFICE OF TIIE SECBETABT&

)washington, D. C.
To Collectors of Internal Revenue and Others Concerned:
Regulations 85, as arne»cled, issued under the provisions of section
8 of the Silver Purchase Act of 1984, are hereby prescribed under,
and made applicable to, the provisions of the Internal Reven»e Code
co»csl&o»&li»g to the provisions of said section of the Silver Purchase
Act of 1984 s»perseded by the Code, namely section 180, of the Code,
in so faI us s»ch &eguh&tio»s are not inconsistent. with the Code.
These rem&lations~ a&'e issued under authority of the provisions of
section 1805 of the Inte&nal Revenue Code and under such other provisions of the Code as correspond with the several provisions of law
under which any regulation or Treasury decision hereby prescribed
and made applicable was issued,
&

H.
Approved

February 11, 1989.

I' RANISLIN

D.

MOBGENTIIAU,

Jr. ,

Secretary of the Treasury.

ROOSEvELT.

(Filed with the Division oi the Federal Register February 13, 1939, 12.55 p. m. )
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UMTEO STATES BOARD OF TAX APPEALS.
1939-7-9715

1'.

WASHINGTON, efcnttcrg 80,
The United States Board of Tax Appeals announces the following
amendments to the rules of practice, fourteenth edition, dated July 1,
1938 [C. B. 1938—1, 596] to become e6'ective on and after February
1) 1939:
RvLE 6. INITIATIoN or

A.

PBocKEDING

(h), as

(Paragraph

mnended.

—
PETITIoN.

)

(h) A verification by the petitioner; provided that where the petitioner is
sojourning outside the United States or is a nonresident alien, the petition
may be verified by a duly appointed attorney in fact, who shall attach to the
petition a copy of the power of attorney under which he acts and who shall
state in his verification that he acts pursuant to such power, that such power
has not been revoked; that petitioner is absent from the United States, and the
grounds of his knowledge of the facts alleged in the petition. As used herein
the term "United States" includes only the States and the District of Columbia.
A notary public is not authorized to adruinister oaths, etc. , in matters in which
he is employed as counsel. (See Title 4, ch. 2, D. C. Code, a.nd 26 Op. A. . G., 266. )
The verification shall contain a statement that the fiduciaries signing and
verifying have authority to act for the taxpayer.
Where the petitioner is a corporation, the person verifying shall state in his
verification that he has authority to act for the corporation.
The signature and the verification to the petition shall be considered the
certificate of those performing these acts that there is good ground for the
petition, the proceeding has not been instituted merely for delay, and it is not
frivolous.
RvLE 7. FILINo OF PETITIoN.
(As amended. )
An original and four clear copies of the petition, either printed or typewritten
as provided by rule 4, shall be filed with the Board. (See rule 9.) The copies
of the petition shall be conformed to the original by the petitioner.
Failure to file a suificient ~umber of copies, as provided in this rule, or to
conform to the requirements of rules 4, 5, and 8, shall be ground for the dismissal of the proceeding.

RvLE

9.

FILINO.

(New. )

Any document to be filed with the Board, must be filed at the ofiice of the
Board in Washington, D. C., during business hours; provided, that a division
hearing a proceeding may permit documents pertaining thereto to be filed at the

hearing.

RvLE 65. BEIEEs

(First paragraph,

as amended. )

The parties should be prepared to make oral arguruents at the conclusion of
the hearing or to file written citations of authorities at that time if the case
is one in which the presiding member might reasonably call for such. The filing
of briefs and the making of oral arguments shall be in accordance with the
directions of the member presiding at the hearing. If the member does not direct
otherwise, each party shall have 45 days after the day on which the hearing was
concluded within which to file a brief and either party may file a reply brief
within 15 days after the filing of the original brief by his opponent.
After a
brief has been filed, the clerk will serve a copy upon the opposite party, unless
the brief bears a notation that a copy has already been served.

PUBLIC SALARY TAX ACT OF 1989.
1980-25—0887
T. D. 4004

—

TITLE 28 INTERNAL REVENUE.

—CHAPTER

INCOhiLi'

I, SUBCHAPTER

A, PART

—

18.

TAX.

'
Refunds under section 203 of the Public Salary Tax Act of 1030.
TREASURY DEPARTMENT&

OFFICE OF COMMISSIONER OF INTERNAL ICEVENUE&
)V ash~'ngton& D. O.

To Collectors of Internal Ee~enue and Others Concerned:
SEcTloN 18.0. Introductory.
(a) Sections 208) 204, 205, 206, and
210 of the Public Salary Tax Act of 1980 (Pub()c, No. 82, Seventysixth Congress, first sessio» j I It l3 1080 17& 18) which )vas
approved by the President on April 12, 1980, provide:

—

~

&

SEc. 203. Any amount of income tax (including interest, additions to tax.
and additional amounts) collected on, bef&&re, or after the date &&f tbe e&mctment of this Act for any taxable year begiuuiug prior to Jan&&ary I, 1030, to
thc extent attributable io compensation fo&' personal service as un offi&er or
thereof, or auy agency &&r
employee of a State, or any p&&litical subdivision
iustrumentality
of any one or more of tbe foregoiug, sb &ll be credited or refunded in the same manner as in the case of au i»come tax erroneously c&&lleeted, if claim for refuml with respect thereto is tiled;&fter January IS, I!&30,
of I&&ternal Reveuue, under reguh&tio»s prescribed by
and the Commissioner
him with the approval of the Se&retary of the Treasury, fi. &ds that disallowance of such claim would result in the application oi' the doctrines iu the
cases of Helvering against Ther& el) (303 U. S. "13), Helveriug ag;»»8! Gerh &rdt
(304 U. S. 405), an(1 Graves et ab against New York ex re(. O'Kcefe, decided
March 27, 1030, exte»ding the classes of officers and en&p)oyces subject to

Federal taxation.
SEc. 204. Neither section 201 nor section 203 shall apply in any ease where
the claim for refund, of the institution of the suit. or the fi)iug of tbe petitiou
with the Board, was, at the time filed or beguu, barred by the statute of limitations properly applicable thereto.
shall not be considered as compensation within the
S&:c. 205. Compensation
meaning of sections 201, 202, and 203 to tbe extent that it is paid directly or
there&&f.
indirectly by the United States o& any agency or instrumentality
SEc. 206. The terms used in this Act shall have the same meaning as when
I
Internal
of (.he
Revenue Code.
used in Chapter
Sxc. 210. For the purposes oi' this Act, tbe term
officer or employee" includes a member of a legislative body and a judge or officer of a court.

(h) In Heleer)'nfjv. Therrell (1988) (808 U. S., 218) (Ct. D. 1816,
C. B. 1988—1, 248), the Supreme Court held that compensation paid
to individuals acting as liquidators and attorneys for insolvent State
banking and insurance corporations was subject to Federal inc&&me
tax where such compensation was paid from corporate assets and»ot
from funds belonging to the State. In Helverf'ng v. C~erhardt (1088)
(804 U. S., 405) (Ct. D. 1848, C. B. 1988—1, 246), the Court held that
compensation of employees of the Port of New York Authority, a
bi-State corporation created by a compact between New York and
New Jersey and approved by Congress, was subject to Federal income
' section 18.0 to sect)ou 18.8 issued under the authority contained in section 203 of the
Public Salary Tax Act of 1939 (Public, No. 32, Seventy-sixth

Congress, erst session).
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tax. In Greve8 et a/. v. Neu! Xor7e ex rel. O'E'eel (1989) (59 S. Ct.,
595) (Ct, . D. 1890, page 129, this Bulletin), the Court overruled Collector v. Day (11 Wall. , 118), in so far as that case recognized an implied constitutional immunity from Federal income taxation of the
compensation of oKcers and employees of State and local governments
or their instrumentalities.
Each of those decisions extended the classes
of State and local oScers and employees subject to Federal incolne
Under prior Supreme Court decitaxation on their compensation.
sions the taxability of compensation of a State or local ofhcer or
employee depended upon the nature of his ofhce or employment, i. e.,
whether he was engaged in the exercise of an essential governmental
function or a proprietary function.
(See B'ejeert'ng v. Pox!er8 ef al.
(1984) (298 U. S., 214, Ct. D. 900, C. B. XIII—2, 218) and Br~h v.
Count'88i oner (1987) (800 U. S., 852, Ct. D. 1212, C. B. 1987—
1, 217).)
Pursuant, to the authority

contained in the above-quoted

provisions
are

of the Public Salary Tax Act of 1989, the following regulations
prescribed:
SEcTIoN 18.1. Defi rr tions.

—

As used in these regulations—
term "Act" means the Public Salary Tax Act of 1989.
(2) The term "State employee" means an ofiicer or employee of a State,
or any political subdivision thereof, or any agency or instrumentality
of oue or
more States or political subdivisions; and includes a member of a State or
local legishrtive body and a judge or ofiicer of a State or local court.
(8) The term "compensation" does not include any amount paid directly or
indirectly by the United States or any agency or instrumentality
thereof.
(4) The term "claim" means a claim for refund timely filed within the
period of limitations provided by the applicable revenue law.
SEc. 18.2. Claims pled after J'angary 18, 1989. Section 208 of the Act describes
thc circumstances under which a claim filed after January 18, 1989, by a State
employee for refund of tax attributable to his compensation for personal services
as a State employee for any taxable year beginning prior to Jauuary 1, 1%9,
shall be allowed.
If, under these regulations, the Commissioner of Iuternal
Revenue fiiids that a disallowance of such claim would result in the application of the doctrines anuounced in Heloeriag v. T)ierrell (1%8) (808 U. S., 218)
(Ct. D. 1816, C. B. 1938—1, 248), Helnering v. Gerhardt (1938) (804 U. S,, 405)
(Ct. D. 1343, C. B. 1938—1, 246), and Graves et al. v. tie!e YorL ea rel. O'Eeefe
(1989) (59 S. Ct. , 595) (Ct. D. 1890, page 129, this Bulletin), extending the classes
of State employees subject to Federal income tax, then such claim shall be
allowed.
If, under Supreme Court decisions rendered prior to 1988 on the
immunity of compensation of State employees
question of the constitutional
froze. Federal income taxation, a disallowance of such claim would be proper,
then the claim shall be disallowed; but if under such decisions a disallowance of such claim would not be proper, then the claim shall be allowed. The
allowauce of a claim under section 208 of the Act will, therefore, be made if,
under these re ulations, the Commissioner of Internal Revenue finds that such
compensation was for personal services rendered in the exercise of an essential
governmental fuuction as distiuguishcd from a proprietary function.
A claim under section 208 of the Act shall not be disallowed solely because
of the provisions of section 822(c) of the Revenue Act of 1%8 and cor'responding sections of prior Revenue Acts relating to the prohibition against the allowance of a credit or refund.
Amounts properly refundable under section 208 of the Act include interest,
additions to tax, and additional amounts paid with respect to the tax. Such
amounts shall be credited or refunded in the same manner as in the case of
an erroneously collected income tax.
Section 208 of the Act has no application to a case in which a State employee
files a claim prior to January 19, 1%9, for refund of tax attributable to his
compensation for any taxable year beginning prior to January 1, 1989.
SEc. 18.8. Applicatiou of section 808. The application of section 208 of the
Act may be illustrated as follows:

(1) The

—

—
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Claims shall be allowed if filed, for example, by State public-school teachers,
receivers and masters appointed by Slate courts, liquidators of batjks and
insurance cotnpanies taken over by a S', ate, and officers and employees of a
city engaged i:; maintenance, operation or regulatiou of public parks and playgronntls, or of water snpply.
('Ialms shall nor be allowed ii' fficd, for example, by State liquor store employees or municipal railway employees.

Gi1T
Cornrni8sioner

Approved Jaime 13, 1989.
JoHN W. HANEB,
Acting Secretary of the Treasury.

T. HEt, vEm~o,

of Jnterna/

Revenue

(Filed with the Division of the Federal Register June 15, 1039, 10.07 a. m. )
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SECTION 8 OF THE VINSON ACT (48 STAT., 508), AS
AMENDED BY THE ACT OF JUNE 25, 1986 (49 STAT„
1926).
1989-9—9786

I. T. 8257

Deduction of discounts in determining the true total contract
rice and the cost of performing a contract or subeontraet subject
o the provisions of section g of the Vinson kct.

Advice is requested with respect to the meaning of certain provisions
of article 7 of Treasury Decision 4728 (C. B. 1987—1, 519) and article
4741
8(g) of that Treasury decision, as amended by Treasury Decision
(C. B. 1987—1, 581) and Treasury Decision 4861 (C. B. 1988—2, 480),
promulgated under section 8 of the Vinson Act, as amended.
The provisions in question pertain to the deduction of discounts
in determining (1) the true total contract price of a particular contract or subcontract under the Act, and (2) in determining the cost
of performing such a contract or subcontract. The pertinent provisions of the regulations and the meaning thereof as mterpreted by
the Bureau are set forth below.
Article 7, Treasury Decision 4728, supra, provides in part:
Trade or other discounts
the true total contract price.

Any discount which is allowed

are also to be deducted

in determining

(from the price stated in the con-

tract) in the payment of the contract price must be deducted from the
stated contract price in determining the true total contract price (to
be used in computing profit and/or excess profit for the purposes of
section 8 of the Vinson Act). This is true regardless of whether such
discount is allowed by virtue of trade practice or otherwise.
Article 8 (g), Treasury Decision 4728, supra, as amended by Treasury
Decision 4741, supra, and Treasury Decision 4861, supra, provides in

part:
~ong

the items which shall not be included as a part of the cost of performing a contract or subcontract or considered in determining such cost, are the
* ~ ~ cash discount earned up to 1 per cent of the amount of the
following:
purchase, except that all discounts on subcontracts subject to the Act will be
considered

Cash discounts which do not exceed 1 per cent of the invoice or
purchase price which are allowed to the contractor or subcontractor in
connection with a purchase or purchases for the purposes of the contract or subcontract will not be taken into consideration in determining
the cost of performing the contract or subcontract promised, however,
that such purchase or purchases do not themselves constitute a subcontract which is subject to section 8 of the Vinson A.ct. In other
words, in the case of a purchase of supplies needed in connection with
the performance of a contract or subcontract, but which does not itself
constitute a subcontract subject to section 8 of the Vinson Act, only
cash discount, if any, which exceeds 1 per cent of the purchase price
of. the supplies will be taken into consideration in computing profit
and/or exes profit on the contract or subcontract, whereas in the case
of a similar purchase which constitutes a subcontract subject to section
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3 of the Vinson Act, any discount (i. e., regardless of whether or not in
excess of 1 per cent) will be taken iiito consideration in cot»puting
profit and/or excess profit by the contractor or subcontractor who
made the purchase.

1939-17-9807
EXCESS PROFITS

ON NAVY CONTRACTS.

I. T. 8475

The term "completion of the contract" as us«d in section S of
the Vinson Act, as amended, means the date of delivery ot' the vessel,
aircraft or portion thereoi' covered by the contract or s»bcontra«t,
even though the contract contains a clause providing that for the
purpose of the Act the contract shall be considered complete upon
final payment.

Advice is requested as to what constitutes "date of completion" of
a Navy contract subject to section 8 of the Vinson Act, as amended,
for the purpose of making annual reports, Form 949, of profit and excess profit on such contracts completed witlii» the i»come-taxable year
of the contractor.
The Navy contracts subject to section 3 of the Vinson Act, as
amended, which were awarded to the M Company, herein referied to
as the contractor, during 1934 and tlie early part of 1935 contained no
special clause dealing with the date of completion, whereupon the
contractor assumed that the date of delivery established the date of
their completion for the purpose of preparing the reports of profit
a»d/or excess profit required by the Act.
Later in 1935 and in subsequent years contracts were awardecl to the
contractor by the Navy Department which contained a clause providing substantially as follows: "For the purpose of this Act (Vinson)
the contract shall be considered complete upon final paynient. " A
statenient, is submitted covering a nuinber of representative
Vinson
Act, contracts awarded the contractor, showing with respect to e;ich,
the amount of the contract, unpaid balance (if any), date of final invoice, and date of final payment, . Those contracts v hich contain the
clause referred to in the previous paragraph and those which do not
contain such clause are indicated.
In connection with the foregoing, the contractor states that in preparin« the annual report of contracts completed by it during the income-taxable years 1936 and 1937, it followed a literal interpretation
of the language of tlie contracts which, in its opinion, appeared to be
'ustified by article 5 of Treasury Decision 4723 (C. B. 1937—1, 519)
ut tliat, if such treatment is erroneous, it desires to correct the annual
reports filed for previous years and be prepared to file a correct
annual report covering contracts completed during the current year.
The contractor poiiits out that, in an opinion rendered by the Acting
Comptroller General of' the United States to the Secretary of the Navy
on July 95, 1938 (18 Comp. Gen. , 84), the view was expressed that
"There appears no reason to suppose that the Congress used the tenn
' completion of the contract ' in any other than its usual sense of completion by the contractor of the contract work, ~hereupon the cost of
s s ~ the matter is governed
erfori»ance could be ascertained.
time
the
the
particular
contracting
party completes the contract
y
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work, and not by the time, possibly much later, when final payment
is made by the Government.
Such opinion, after quoting in full article 5(a) of Treasury. Decision
47N (supra), continues: "Thus, the administrative regulations under
the Act define ' completion of the contract ' for the purposes of the
legislation as meaning primarily 'the date of delivery of the vessel
aircraft, or portion thereof covered by the contract or subcontract,
which is generally tantamount to completion by the contractor of the
contract work. Regulations no more than contracts may modify a
statute, but where, as here, the regulations appear to set forth the
correct interpretation of the statutory purpose, there would be no
authority to vary that purpose by contract or by an administrative determination otherwise In individual cases. That is, ~ ~ ~ no administrative action is authorized which purports to extend the time
to a later and difFerent date or which puts the obligation on
a difi'erent basis, and any purported agreement or administrative determination to such effect must be viewed as invalid because contrary
to the statute. See by analogy Globe Indemnity Co. v. United States
(991 U. S., 476, 488)."
It is held that all of the contracts, the data on which were submitted,
are to be considered as completed for the purpose of section 8 of the
Vinson Act, as amended, as of the date of the delivery of the articles
specified in the contracts. This conclusion coincides with the opinion
expressed in I. T. 8089 (C. B. 1987—1, 5O9) as well as with the abovementioned. opinion of the Acting Comptroller General of the United

"

States.

Under the circumstances

described above, amended. annual reports,

Form 949, together with supporting schedules on Form 937, should be
filed by contractors who filed original reports on the basis of a literal
Interpretation of such a clause m their contracts as is hereinbefore
quoted and showed a different excess profit liability.

1939-18-9814

T. D. 4897
TITLE 26—
INTERNAL

REVENCE.

—CHAPTER

contracts. —
Amending

Excess profits on Navy
4723 [C. B. 1037—
1, 519], as amended.

I, PART 5.

Treasury

Decision

TREASIIRY DEPARTMENT)

OFFICE OF THE SECREPARY OF THE

~SIIRY)

Washington)

D. 0.

NAVY DEPARTMENT&
OFFICE OF THE SECRETARY OF THE NAVY)

Washington,

To Opeers and Employees of the Treasury Department,

D. g.

the cVat)y

Department, and Others Coneernedr
Treasury Decision 4728, approved December 31, 1936, by the Acting
Secretary of the Treasury and aPProved January 6) 1937, by the
Acting Secretary of the Navy (C. B. 1937—
1, 519), as amended by
Treasury Decision 4741, approved June 1, 1937, by the Acting Sec-
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retary of the Treasury nnd approved June 8, 1987, by the Secretary
of the Navy (C. B. 1087—1, 531), nnd as frirtlier at»elided by Treasury
Decision 4861, approved September 16, 1088, by tlie Acting Secretary
of the Treasury and». pproved S,. ptember 10, 1088, by the Acting
Secretary of the Nirvy (C. B. 1088—2, 480) (Part 5 of Title 26,
Code of Federal Regulations), is furtlier amended as follows:
(1) Article 10 (section 5. 10 of Title 26, Cocle of Fecleral Re&at]ations), relating to credit for Federal i»conte taxes, is amended l,o read
as follows:

—

Credit for Feder&rl ia(come ta ces. For the p»rpose of computing the amount
excess profit to he paid to the United Stares, a credit is allowable against
the excess profit for the amount of Federn) iucome taxes paid or rernaini»g
to be paid on the amv»ut of such excess profit. The "Ved«rnl income taxis"
in respect of which this cr«dit is allowable i»elude the income taxes in&posed
by Titles I nnd IA of the Revenue Act of 1964. Titles I a»d IA of the R&. veiiue
Act of 1066, a»d Titles I nnd IA of rhe Revenue Act oi' 1066, nml the ex«ess-profits
taxes imposed by section 7()2 of the Reve»ue Act of 1034. sectiou 106 of the
Revenue Act of 1965, ns nr»e»&led by section 4(i2 of the Reven»e Act of 1966,
a»d section 002 of the Revenue Act of 19:)8. This credit is allowable for
these taxes only to the exie»t that it is afiiirm;irively shoiv» that they have been
finnlly determined arid paid or r«main to be paid anti tliat they were imposed
In case such a
upon tbe excess profii agnirist which the cr(dir is to be made.
cr«dit has bceu allow& d n»d the amount of F&deral income (axes imposed upon
the excess profit is red&. termined, the credit previously allowed shall be adjusted
accordingly.
of'

.

(2) Article 18 (section 5.18 of Title 26, Code of Federal Regulations) is amen(led by adding at the end thereof a new paragraph
reading as follows:
All books, records, and original evidences of costs (including, among other
things, productiou oidcrs, bills or schedules of maierinls, p»r&hnse requisitions,
purcllnsp orders. von& hers, r(quisitions for mat«rinls. staii&li»g expen, e orders,
inventories, labor time cards. p:iy rolls, cosr distrihntioii sheets) p«rti»ent to
the determinatio» of the true profit, excess profit or net loss fr&&ur the perforrun»ce
of a contract or subcontract sh;ill be kept nt all tii»es available for iiisp& et)on
ofii(ers, ii»d shall be carefully pres«rv«&1 nnd r«iaiiicd so
by internnl-revenue
of the
long as the co»(mits ther«of mny he«ome mnrcrinl in the administration
Act. This provision is not confined to hooks. records, and origiiinl eviclences
pertaining to iter»s which mny be consider«d to be a part of the cost of perIt is al&lilical&le to nll hooks, r((&rrc)s, and
forrni»g a con&ra«t or sub«orrrrnct.
origin il evidences of costs of eii«h plant, br;i»ch or depiirtm«nt involve(1 in the
performs»ce of n c&mtrnct or s»b«or(tract or in the allocation or distribution
of costs to the coiitrac't or s»bcontract.

(This Tiensury decision is prescribed pursu;int to section 3 of the
Act of' iAIarch 27, 1084 (48 Stat. , 505; 84 TT. S. C. , 406), as;imended
by the Act of J une 25, 1086 (40 Stat. , 1926; 84 U. S. C., Siip. I V, 406) .)
GUT I . I I ()LVlucING,
Commissioner of Intenrat Revenue.
Approved April 5, 1039.
JoHN 'iV. HANKs,

Acting Secretary of the Treasury.
Approved Apr il 24, 1039.
O. RIcHAI&ris(rN,
Acting Secretary of the ~'avy.

J.

(Fil«d with the Division of the Federal Itegister April 25, 1069, 12.29 p. m. )

Miso. ]
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I. T. 8282

Where the award oi' a contract under the Vinson Act exceeds
$10,000, the contract is and remains subject to section 8 of the
Act (as amended), even though by virtue of deductions, provided
for in the contract, for cash discounts and late delivery damages
the net amount ultimately received thereunder does not exceed
$10,000.

Advice is requested whether a certain Navy contract, wherein the
contractor expressly agreed to make a report and pay into the
Treasury excess profit as provided in section 8 of the Vinson Act, is
and /or remains subject to such section (as amended) where, although
the award thereof exceeded $10,000, the net amount ultimately
received thereunder was less than $10,000 by virtue of deductions,
provided for therein, for cash discounts and late delivery damages.
The contract was awarded in 1935 by the Navy Department under
the Vinson A.ct of Ma, rch 27, 1984 (48 Stat. , 508), to the M Company
for the supplying of certain naval vessel instrument material, and
the amount of the award was $10,175. Accordingly, the company
expressly agreed therein to make a report and pay into the Treasury
excess profit as provided in section 8 of the Act. The contract contained certain provisions for cash discounts and for liquidated damages in the event the material was not delivered within specified time.
The cash discounts provided for, if all taken, would have made the
net amount to which the company would have been entitled upon
completion of the contract $9,975. Because of delay in checking
material delivered to one navy yard, cash discounts were actua]ly
taken in the amount of only $75. But, because of failure of the
company to deliver some of the material within the time specified in
the contract, liquidated damages were incurred by it in the amount
of $105. Accordingly, the net amount ultimately received by the
company under the contract, which was completed in 1986, was $9,995
($10,175 less $75 and $105).
It is contended that inasmuch as the net amount received thereunder did not exceed $10,000, the contract is not subject to the limitaSuch
tion on profit prescribed by section 8, supra (as amended).
section, as amended by the Act of June 25, 1986 (49 Stat. , 1926),
provides in part:
That no contract shall be made by the Secretary of the Navy for the
construction and/or manufacture of any complete naval vessel or aircraft, or
unless the
any portion thereof, herein, heretofore, or hereafter authorized
contractor agrees(a) To make a report, as hereinafter described, under oath, to the Secretary
of the Navy upon the completion of the contract.
(b) To pay into the Treasury profit, as hereinafter provided shall be determined by the Treasury Department, in excess of 10 per centum of the total
contract prices, of such contracts within the scope of this section as are completed by the particular contracting party within the income taxable year, such
amount to become the property of the United States
The contract or subcontracts referred to herein are limited
the amid exceeds $10,000. [Italics supplied. ]

to those where
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Article 2 of regulations prescribed by Treasury Decision 4728
(C. D. 1987—1, 519) under section 8 of the Act, as amended, provides
lii part:
Asr. 2. Contracts and subcontracts under iehich es:cess profit liability may be
*
for
incurred.
Except as otherwise provided with respect tu contracts
certain scientific equipment (see article 3 of these regni»tionsl, every contract
awarded for a» amount ex«eediiig $10,000 and entered i»to after the e»act»i«»t
of the Act of March 27, 1034. for the construction or manufiicture of »nv &u&mplete naval vessel or aircraft. or any portion thereof, is subject to the provisions
of the Act relating to excess profits liability.

—

'

'

In view of the foregoin~, it is held that inasmuch as the award
involved in the contract oPthe M Company with the Navy Department exceeded $10,000, such contract is and remains s«bject to the
Accordirigly, the M
provisions of section 8, supra (as amended).
Company is required to pay into the Treasury the amou»t, if a»y, of
excess profit realized thereon.
Attentioii is invited to the fact that the provisions of article 7 of
Treasury Decision 4728 (C. D. 1987—1, 519), relative to certain adjustments of the original contract price, is in connection with tile couip«tation of excess-profit liability on contracts which are subject to tlie
provisions of section 8 of the Act, as amended
1989-28—
9866

I. T. 3284

A Navy contract awarded after March 27, 1934, the date of the
enactment of the Vinson Act, is subject to section 3 of that Act
even though no provisio» w is included in the co»tract for agreemc»t
by the contractor to the limitation on proRt provided in that section.

Advice is requested whether a certain contract for the construction
of four airplanes for the N;ivy Department is subject to section 8 of
the Vinson Act (48 Stat. , 508).
A schedule calling for bids for the construction of fo«r naval airplanes was issued by the Navy Department prior to tlie date of tlie
eiiactment of the Vinson Act on March 27, 1984. The bids were opened
on April —,1934. The bid of the M Company was accepted a»d on
April —,1984, it was awarded a contract for tlie construction of fo«r

airplanes, the total contract price being 10m dollars. Although the
contract was made after the enactinent of the Vinson Act, »o pinvision was included in the contract for agreement by the contractor to
the limitation on profit provided in section 3 of that Act. Tlie contract was completed on February
1935, and full payment of the
total contract price of 10m dollars was made by the Government to the
contractor on May
1985. The M Company derived a profit of 8ai
dollars on the performance of the contract, which is 2z dollars in
excess of 10 per cent of the contract price.
Section 8 of the Vinson Act of March 27, 1984, provides in part as

—,

—,

follows:

That no contract shall be made bv the Secretary of the Navy for the
and/or manufacture of any complete naval vessel or aircraft, or
thereof, herein, heretofore, or hereafter authorized unless the

construction
any portion

contractor agrees—

Misc. ]
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(a) To make a report, as hereinafter described, under oath, to the Secretary
of the Navy upon the completion of the contract.
(b) To pay into the Treasury profit, as hereinafter provided shall be determined by the Treasury Department, in excess of 10 per centum of the total
coutract price, such amount to become the property of the United States:
Provided, That if such amount is not voluntarily paid the Secretary of the
Treasury may collect the same under the usual methods employed under the
internal revenue laws to collect Federal income taxes.
(c) To make no subdivisions of any contract or subcontract for the same
article or articles for the purpose of evading the provisions of this Act, but any
subdivision of any contract or subcontract involving an amount in excess of
$10,000 shall be subject to the conditions herein prescribed.
(d) That the manufacturing spaces and books of its own plant, afilliates,
and subdivisions shall at all times be subject to inspection and audit by any
person designated by the Secretary of the Navv, the Secretary of the Treasury,
and/or by a duly authorized committee of Congress.
(c) To make no subcontract unless the subcontractor agrees to the foregoing

conditions.
The report shall be in form prescribed by the Secretary of the Navy and
shall state the total contract price, the cost of performing the contract, the net
income, and the per centum such net income bears to the contract price. A copy
of such report shall be transmitted to the Secretary of the Treasurv for consideration in connection with the Federal income tax returns of the contractor
for the taxable year or years concerned.
The method of ascertaining the amount of excess profit to be paid into the
Treasury shall be determined by the Secretary of the Treasury in agreement with
the Secretary of the Navy and made available to the public. The method initially
fixed upon shall be so determined on or before June 80, 1984: Provided, That in
any case ~here an excess profit may be found to be owing to the United States
in consequence hereof, the Secretary of the Treasury shall allow credit for any
Federal income taxes paid or remaining to be paid upon the amount of such
excess profit.
The contract or subcontracts referred to herein are limited to those where
the award exceeds $10,000.

Since the contract involved in this case was made subsequent to the
passage of the Vinson Act of March 27, 1984 the M Company can not
avoid liability under the provisions of that Act merely on the ground
that provision for payment of the excess profit under such Act was
not included in the contract in question. It is stated that the omission
of such provision was an inadvertence by the parties. It is a wellestablished principle that the laws subsisting at the time and place of
making a contract enter into and. form a part of it, the same as if they
were expressly referred to or incorporated. in its terms. (Hammon on
Contracts, section 898.) It is commonly said that existing laws form
part of a contract and are incorporated in it. (Williston on Contracts,
section 615, revised edition, 1986, Volume III.)
It is held, therefore, that the present contract is subject to the limitation on profit prescribed by section 8 of the Vinson Act, and that the M
Company is required to pay into the Treasury the amount of profit
realized by it on such contract in excess of 10 per cent of the total
contract price, less the amount of income taxes paid or remaining to be
paid on such excess profit.
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SECTION 8 OF THE VINSON ACT (48 STAT. , 508), AS
AMENDED BY ACT OF JUNE 25, 1986 (49 STAT. , 1926),
AND BY ACT OF APRIL 8, 1989 (PUBLIC, NO. 18, SEVENTYSIXTH CONGRESS).
1989-24—9875
I. T. 8289
the allowance for
Procedure in connection with determining
obsolescence of special facilities as part of the cost of performing a
contract or sub'contract subject to the provisions of section 3 of the
Vinson Act of March 27, 1934 (48 Stat. , 503), as amended by the
Act of June 25, 1930 (49 Stat. , 1926), and as further amended by
the Act of April 3, 1939 (Public, No. 18, Seventy-sixth Congress).

The regulations issued under section 8 of the Vinson Act contain a
general provision for the allowance of recurring charges with respect
to property used for manufacturing purposes under a contract or subcontract coming within the scope of such section. (Article 8(o) 5(D)
of the regulations in Treasury Decision 4728, C. B. 1987—1, 519.)
This provision is suSciently broad to permit proper allowance for
The determination
depreciation and obsolescence of such property.
of an allowance under such provision will be made by the Commissioner of Internal Revenue pursuant. to his duty of determining the
correct amount of excess profit liability on contracts and subcontracts
coming within the scope of section 8 of the Vinson Act. (Article
19 of the regulations, Treasury Decision 4728, supra. )
With respect to special facilities, inasmuch as it is not reasonably
certain until a Navy contract is completed or otherwise terminated
whether such special facilities necessarily acquired to perform it will
be used in performing other contracts or storks, the determiiiation of
a proper allowance under section 8 of the Vinson Act for obsolescence
(other than normal and in addition to ordinary exhaustion and general wear and tear of such facilities in connection with a particular
contract) must await the completion or other termination of the contract and be based upon relevant conditions then extant. (I, T. 2861,
C. B. XIV—1, 580 (1985).) If upon the completion of a contract or
subcontract subject to the provisions of section 8 of the Vinson Act
the Commissioner of Internal Revenue determines that additional
and/or special facilities were necessarily required in tlie performance
of the particular contract or sfibcolitract, tha't such facilities are not
then being used in connection with any other operations, and that
there is no prospective further use for such facilities either for Government contracts or for any other operations, then—
(1) If the Commissioner determines that such facilities were used
solely in the performance of the particular contract or subcontract,
their entire and reasonable cost, less salvage value, will be generally
accepted as part of the cost of performing the particular contract or
subcontract; or
(2) If. the Commissioner determines that such facilities were not
used solely in performance of the particular contract or subcontract,
allowances for exhaustion, wear and tear, and obsolescence shall be
made in accordance with a reasonably consistent plan, on a basis
which will return to the contracting party the reasonable cost of such

——

—

17217B' 89 pt. 1

14

410
facilities at the end of their expected economic term of usefulness,
and shall be included as a part of the indirect factory expense allocable to all operations in connection with which such facilities are
used. The part of the cost, if any, remaining after deducting such
allowances and the salvage value of such facilities will be generally
accepted as a part of the cost of performing the particular contract
or subcontract.
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Ct. D. 1877
STATE INCOME TAX

—ACT

1. CoNsmrmIONALrrx

OF WISCONSIN LEGISLATURE
SUPREME COURT.

—

CLAssIFICATIoN
INcoME TAx oN DIVIDENDs.

—DECISION

OF

—RETROAOTIviTx —

GRAOU ETzn

The act of the Wisconsin Legislature of March 27, 1985, imposing
an emergency tax for relief purposes upon dividends received in 1988
from Wisconsin corporations at different rates and with different
deductions from those applied in that year to other types of income,
does not infringe the equal protection and due process clauses of the
The selection of such income for taxation at
fourteenth amendment.
rates and with deductions not shown to be unrelated to an equitable
distribution of the tax burden is not a denial of the equal protection
commanded by the fourteenth amendment, and the retroactive imposition of the tax is not a denial of due process where the statute
was enacted at the first opportunity after the tax year in which
the receipt of income occurred.

2.

REHEARING DENIED.

Rehearing deuied December 19, 1988.
(NOTE. While this decision involves the validity of a State taxing
statute, it is published because the discussion relating to classification and to retroactivily is equally applicable to 1&'ederal iucome
taxation and is therefore of general interest. )

—

SUPREME CQURT oF TIIE UNITED STATEs.

Earle S. TVelch, appellant, v. Robert K. IIcnry and Solo&non Ievttan,
1) easurcr of the State of Wisconstn.
[59 S. Ct. , 121.]

State

appeal from the Supreme Court of the State of Wisconsin.

[November

21, 1988.]

OPINION.

Nr. Zustice SroNE delivered the opiuion of the Court.
This appeal presents the question whether the act of the Wisconsin Legislature
of March 27, 1985, which iutposed a tax on corporate dividends received by
appellant in 1933 at rates different from those applicable in that year to other
types of income and without deductions which were allowed in computing
the tax ou other income infringes the equal protection and due process clauses
of the fourteeuth amendmcut.
The statute of Wisconsin in force in 1988 and since imposes a tax on net
rates. ( Wisconsin Stat. , 1938, ch. 71.) Appellant, a
income at graduated
resident of Wisconsin, received in 1988 gross income of $18,833.26, of which
$12,156.10 was dividends received from corporations whose "priucipal business"
was "attributable to Wisconsin" within the meaning of the taxiug statule.
By section 71.04(4), Wisconsin Slat. , 1988,' such dividends were deductible
from gross income in computiug net taxable income, together with oiher items,
including taxes, interest paid, busiuess expeuses, losses from the sale of securities, and donations, aggregating, in the case of appellant, $11,16L97, so that he
had no taxable net income for the year 1988.

' Section 71.04(4) permits the deduction from gross income of dividends received fiom
coruor:itions whose principal business is attributable to Wisconsin;
any cororation shall be considered as having its principal business attribiitable to Wisconsin if
* * (for
0 ner cent or more of the entire net income or loss of such corporation.
the vear preceding the payment of such dividends) was used in computing tbe average
taxable in&ome provided by chapter 71.

"* ' '
'

Petitioner's income tax return mas due'and filed EIarch 15, 1934. A year
later chapter 15 oi' tbe Laws of Wisconsin for 1985, effective March 27, 1935,
laid new taxes for the years 1988 aud 1934 upon various taxable subjects.
Section 6, with which we are alone concerned, imposed a graduated tax. with
no deduction except the sum of $750. on all dividends received in 1983 which,
when received, were deductible from gross in«o&ne under section 71.04(4). The
statute declared that the levy mas an emergency tax to provide revenue for
relief purposes and directed that the proceeds should be" paid into the State
Appellant paid the
relief purposes.
treasury to be used for "unemployment
tax, amounting to $545.71, under protest, on May 18. 1985, and brought the
present snit to compel its restitution as exacted in violation of the State constitution and the equal protection and due process clauses of the fourteenth amendment. From the judgment of the Si&preme Court of Wisconsin sustaining the
tax (226 AVis. , 595), the case comes here on appeal. (Section 287 of the
Judicial Code, 28 U. S. C., section 344. )
C~'i&st. Appellant
assails the statute as a denial of equal protection because
the dividends which it selected for taxation as a special class mere subjected
ratably to a tax burden different from that borne by other types oi' income
for the same year by reason of the fact that the dividends mere taxed at a
different rate from that applied to other income and were given the benefit
of but a single deduction of $750, while recipients of other types of income
in that year mere permitted to deduct specified items of interest, taxes, business
It is not contended that the receipt of dividends from
losses and donations.
corporations is not subject to tax, or that apart from the retroactive application
of the tax they could not be included in gross income for the purpose of
arriving at net taxable income. but it is insisted that disparities in the tax
burdens which may result from the different rates and deductions infringe the
constitutional immunity.
Wisconsin income tax legislation has from the beginning treated dividends
received from corporations deriving a substantial part of their income from
business carried on within the State. on which the corporations have paid a
tax to the State, as a distinct class of income for tax purposes. At first &omplete tax immunity was granted to them. (Section I, ch. 658, Laws of Wisconsin, 1911.) Later the immunity was allowed ratably in the same proportion
that the income of tbe corporation had been sub, iected to State income tax.
(Section 1, ch. 818. Raws of Win&on«in, 1923.) And. finally, by amendment
adopted in 1927' and in force in 19&)8 complete immunity of dividends from
income tax mas allowed if 50 per ceut or more of the total net i«co&ac of the
corporation paying them was included in the computation of the Wisconsin
tax on corporate income. 4
When in 1985 the State mas confronted mith the necessity of raising revenue
relief. and cf distributing the ca~t
to meet the demand for unemplorment
amoug its taxpayers. the legislature found one class of untaxed income, dividends received fr&im a spe«iiied category of corporations.
It also could hare
concluded that a substantial part oi' this income had borne no tax burden at its
source in the earnings &&f the «orporations, sin«e. by section 71.02&3) id), corporations are not required to pay a tax on that p«rt of their income allo&'able
to business carried on or property lorated without the State.
We think that r'he selection of su& h income for taxati&m at rates and with
deductions not shorn« to be unrelated to an equitable distribution of the rax
burden is not a denial of the equ &l protertion commanded by the fourteenth
It can not be doubted that the re&eipt of dividends from a coramendment.
poration is an event which may constitutionally be taxed either with or without
deductions (Lttnch v. IIornbg, 247 U S., 839; see Helrerin&g v. Indel&endenl Ilfe
Ins. Co. . 292 U. S.. 371. 381 [Ct. D 839. C. B. XIII -1, 302 (1934) ) ). even though
the corporate income which is their source bas «lso been taxed. (See Tennessee v. Whitt&&orth. 117 U. S., 129. 136: Etein v. Board of Taa& Supervisors, 282
U. S., 19. 28; Colgate v. IIarvey. 296 U. S., 404. 420. ) The fact that the dividends of corporations mhich have to some extent borne the burden of State
taxation constitute a distinct class for purposes of tax exemption (Colonic v.
IIarve1/, supra; compare Travellers Insnran«e Co. v. Connecticut, 185 U, S., 864,
867; Kidd v. Alabama, 188 U. S., 780; Darnell v. Indiana, 226 U. S., 890, 398),
o29, section 4, Laws of Wisconsin of 1927.
See note 1, supra.

s Chapter
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and that in consequence such dividends have borne no tax burden, is equally a
basis for their selection for taxation. (Watson v. 8tate Comptroller, 2o4 U. S.,
122, 124, 125; Elein v. Board of Tax 8upervtsors, supra. ) Any classification of
taxation is permissible which has reasonable relation to a legitimate end of
action. Taxation is but the means by which government disgovernmental
tributes the burdens of its cost among those who enjoy its beuefits. And the
distribution of a tax burden by placing it in part on u special class which by
reason of the taxing policy of the State has escaped all tax during the taxable
(See Watson v. Comptroller, supra,
period is not a denial of equal protection.
125. ) Nor is the tax any more a denial of equal protection because retroactive.
If the 1938 dividends differed sufiiciently from other classes of income to admit
of the taxation, in that year, of one without the other, lapse of time did not
remove that difference so as to compel equality of treatment when the income
was taxed at a later date. Selection then of the divideuds for the new taxation
can hardly be thought to be hostile or invidious when the basis of selection is
the fact that the taxed income is of the class which has borne no tax burden.
The equal protection clause does not preclude the legislature from changing
its mind in making an otherwise permissible choice of subjects of taxation.
The very fact that the dividends were relieved of tax, v-hen the need for revenue
was less, is basis for the legislative judgment that they should bear some of
the added burden when the need is gree. ter.
Numerous retroactive revisions of the Federal- revenue laws, presently to
be discussed, have imposed taxes on subjects previously untaxed and shifted
the burden of old taxes by changes in rates, exemptions and deductions.
It has
never been thought that the equal protection clause precludes such changes if
the new taxes could have been included in the earlier act when adoyted.
If
some retroactive alteration iu the scheme of a tax act is yermissible, as is conceded, it seems plain that validity, so far as equal protection is concerned, must
be determined, as in the case of any other tax, by ascertaining whether the
thing taxed falls within a distinct class which may rationally be treated differently from other classes. If such changes are forbidden in the name of equal
protection, legislatures in laying new taxes would be left powerless to rectify
to any extent a previous distribution of tax burdens which exyerience had
showu to be inequitable, even though constitutional
The bare fact that the present tax is imposed at different rates and with
different deductions from those applied to other types of income does not establish unconstitutionality.
It is a commonplace that the equal protection clause
does not require a State to maintain rigid rules of equal taxation, to resort
to close distinctions, or to maintain a precise scientiiic uniformity.
Possible
differences in tax burdens, not shown to be substantial, or which are based on
discriminatiou not shown to be arbitrary or capricious, do not fall within the
constitutional prohibition.
(Lawrence v. State Tar Conunission, 2S6 II. S., 276,
2S4, 2Sfi, and cases cited. )
Just what the differences are in the tax burdens east upon the two- types of
income bv the divergence in rates and deductions applied to them does not
appear. The burden placed on dividends by the taxing act might have been
greater ii' they had been included in gross income and taxed on the same basis
as other income since, in that case, the resulting increase in net income would
be taxed at the rates applicable to the higher bracl-ets. %'hen the challenged
statute was enacted there were available to the legislature the returns for
the taxable year showing the different classes of income, the application to them
of the existin law, and the effect of existing rates and deductions. There were
also data to be derived from the corporation tax returns showing what part
of the exempted dividends had their source in corporate iucome which had
been taxed to the corporation and what part was attributable
to corporate
income not similarly taxed. The legislature was free to take into account
all these factors in yrescribing rates and deductions to be applied to the newly
taxed dividends so as to arrive at an equitable distribution of the added tax
burden. In the absence of any facts tending to show that the taxing act. in its
purpose or effect, is a hostile or oppressive discrimination against the recipients
of dividends who have been hitherto fortunate enough to escape all taxation
we can not say the taxing statute denies equal protection.
8econd. The objection chiefiy urged to the taxing statute is that it is a denial
of due process of law because in INfi it imposed a tax on income received iu
1993. But a tax is not necessarily unconstitutional because retroactive. (5liiii-

Mise. )

];

ken v. United States, 288 U. S., 15, 21 [Ct. D. 820, C. B. X—
1, 472 (1981) and
cases cited. ) Taxaiio» is neither a pe«alty unposed ou the taxpayer uor a
liability which he assumes by co«tract. It is but a way of apportiuuing the cost
oi' government
am»ug those who iu sorue measure are privileged to enjoy its
be»e&its s«&d must bear its burdens.
Siuce no citizen eujoys iinmunity from that
bur&le«, its retroactive imposition does not iiecessarily infringe due process, and
to cb«llenge the preseut tax it is not enough to poiut out that the taxabie eveut,
the receipt of income, antedated the statute.
Iu the cases in which this Court has held invalid the taxation of gifts made
and coiupletely vested before the enactment of the taxing statute, decision was
rested uu the ground that tbe uatuie or amount of the tax could not reasonably
have l&een anticipated by the t«xpayer at the time of the particular voluntary
act whi&&h the statute later made the taxable eveut. (Nict&ols v. Cool&dge, 274
U. S., 531, 54" [T. D. 4072, C. B. Vl —2, 351 (1[&27) ]; Untern&yer v. Anderson, 276
U. S., &0, 445 [T. D. 4157, C. B. VII —I, 826 (1928) ] (citing Blodgett v. Botdim,
275 U. S., 142, 147 [T. D, 4117, C. B. 'VII —1, 8 4 (1928)
Coolidge v. Long, 282
U. S.. 582. ) Si»ce. iu each of these cases, the donor might freely have chosen
to give or uot to give. the taxation, after the choice was made, of a gift which he
might well have refrained from making had he anticipated the tax, was thought
to 4& so art&itrary aiid oppressive as to be a denial of due process. But there
are other forms oi' taxation whose retroactive imposition can not be said to be
similariy offensive. because their incidence is uot on the voluntary act of the
t«xpiiver. Aud even a retroactive gift tax has been held valid where the douvr
was for. warned by the statute books of the possibility of suc'h a levy (3filHtten
In each case it is uecessary to consider the nature of
v. United States, supra).
the iax and the cir& umstances in which it is laid before it can be said that its
retroa&. tive sppl&cation is so harsh and oppressive as to transgress the constitutional limitation.
assessments of real estate, retroactively applied,
Pr&&pe& ty taxes a»d benefit
are n&&t open to the objection successfuliy urged in the gift cases. (See Wagner
v. Baltimore, 289 U. S. 207; Seattle v. Aelleber, 195 U. S., 851; compare Citizens
National Bank v Kentucky. 217 U. S.. 443. 454; Bilii r&gs v. United States, 282 U, S.
261, 282. ] Similarly, a tax on the receipt of income is not comparable to a gift
tax. EVe can not assume that stockhoMers would refuse to receive corporate
divideiids even if they knew that their receipt wo»ld later be subjected to a new
tax or to the increase of an oM one. The objection to the present tax is of a
different character and is a&Mressed only to the particular inconvenience of the
taxpayer in being called upon, after the customary time for levy and paymeut
of the tax has passed, to bear a goveri&mental burden of which it is said he had
no warning and which he did not anticipate.
Assuming that a tax may attempt to reach events so far in the past as to
render that objection valid, we think that no such case is presented here.
F&or more than 75 years it has been tbe f &miliar legislative practice of Congress
in the enactment of revemie laws to tax retroactively income or proQts received
during the year of the .session in which the taxing statute is enacted, and in
so&np instances during the year of the preceding session.
(See Untermyer v.
Anderson' supra, footnote. 1.) These statutes not only increased the tax burden
by' laying new taxes and increasing
the rates of old ones or both, but they
redistributed retroactively tbe tax burdens imposed by preexisting laws. This
was notably the case with the "Revenue Act of 1918," enacted February 24,
1919 (40 Stat. , 1057), and made applicable to the calendar year 1918, which cut
down exeinptions and deductions, increased, in varying degrees, income, excess
proQts and capital stock taxes. altered the basis oi' surtaxes, and increased in
progressive ratio the rates applicable to the higher brackets.
Similarly tbe
tax, imposed ou proQts derived from sales of
special munifiou manufacturer's
munitions, Act of September 8, 1916 (cb. 463, 89 Stat. , 756, 780) was applied
to the 12 months ending December 81, 1916. (Cf. Carb~ Steel Co. v. Lemellyn„
U. S., 501; United States v. Anderson' 269 U. S., 422, 435 [T. D. 3839, C B.
V-l, 179 (1926) ].) The contention that the retroactive application of the
Iteveuue Acts is a denial of the due process guaranteed by the fifth amendment
has been uniformly rejected. (Stockdate v. 7nsarance Companies, 2p ~aII.
823; Railroad Co. v. Rose, 95 U. S., 78, 80; El(»t v. Stone Tracy Co. 22P U. S.,
1p7; B&llings v. United States, 282 V. S., 261, 282; Brusl&aber v. Union 7'ac(tie
Railroad Co., 240 U. S., 1, 20; Lynch v. Pornbt». 247 U. S., 889, 343; LaBelle
7ron yg'orIts v. United States, 256 V. S., 877 [T. D. 3181, C. B. 4, 873 (1921)].)
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The like practice of the Legislature of Wisconsin has been approved by its
courts.
The equitable distribution of the costs of government through the medium
of an income tax is a delicate and ditficult task. In its performance experience
has shown the importance of reasonable opportunity for the legislative body,
in the revision of tax laws, to distribute increased costs oi' government among
its taxpavers in the light of present need for revenue and with knowledge of
the sources and amounts of the various classes of taxable income during the
accommodation
Without that opportunity
taxable period preceding revision.
of the legislative purpose to the need may be seriously obstructed if not defeated.
We can not say that the due process which the Constitution exacts denies that
opportunity to legislatures; that it withholds from them, more than in the
case of a prospective tax, authority to distribute the increased tax burden in
the light of experience and in conformity with accepted notions of the requirements of equal protection; or that in view of well established legislative practice, both State and National, taxpayers can justly a. ssert surprise or complain
of arbitrarv action in the retroactive apportionment of tax burdens to income
at the first opportunity after knowledge of the nature and amount of the income
is a.vailable. And we think that the "recent transactions" to which this Court
has declared a tax law may be retroactively applied (Cooper v. United States,
280 U. S., 409, 411 [Ct. D. 163, C. B. IX—
1, 272 (1MO))) must be taken to
include the receipt of income during the year of the legislative session preceding
that of its enactment.
The joint resolution of Congress of July 4, 1864, No. 77 (13 Stat. , 417), imposed an additional tax on incomes earned during the calendar year 1863, this
tax being imposed after the taxes for the year had been paid. In Stoc)tdate v.
Insurance Co«npanies, supra, 331, Mr. Justice Miller said of it: "The right of
Congress to have imposed this tax by a ncw statute, although the measure of
it was governed by the income of the past year, can not be doubted. " " * no
one doubted the. validity of the tax or attempted to resist it. " The Act of
February 24, 1919 (ch. 18, Title 2, 40 Stat. , 1057, 1058—1088), which taxed
incomes for the calendar year 1918, was applied without question as to its
constitutionality in United States v. Robbins (269 U. S., 315 [T, D. 3817, C. B.
V—1, 188 (1926)]) and in other cases.
In the present case the returns of income received in 1933 were filed and
became available in March, 1934. (Wisconsin Stat. , 1933, section 71.09(4).)
The next succeeding session of the legislature at which tax legislation could
be considered was in 1935, when the challenged statute was passed.
By section 4, Article V, of the Wisconsin Constitution, and section 13.02 Wisconsin
Statutes, 1935, regular sessions of the legislature are held in each odd-numbered
year. Special sessions of the legislature may be held on call of the governor,
at which no business can be transacted "except as shall be necessary to accomplish the special purposes for which it was convened, " (Section 11, Article
IV, Wisconsin Constitution. ) A. special session was called by the governor in
1M4, but for purposes unrelated to taxation. (Proclamations of the Governor of
Wisconsin December 2, 28, 1933, January 18, 22, 30, 1M4. ) Thus the legislature
iu 1935, at the first opportunity after the tax year in which the income was
received, made its revision of the tax laws applicable to 1%3 income, as did
Congress in the joint resolution of July 4, 1864, commented on in Stockdaie v.
Insurance Companies, supra.
While the Supreme Cour(: of Wisconsin thought that the present tax might
"approach or reach the limit of permissible retroactivitv, " we can not say
that it exceeds it.
Affirmed.

' Income Tax Cases (1912) (148 Wis. , 456, 514); Htate ea «et. &tobe Tubes Co. v.
Lyons (1924) (183 Wis. , 107, 124); Ctitfs Cbenneat Co. v. Wisconsin Tax Comm. (1927)
193 Wls. 295, 302); West v. Tan Comm, (1932) (207 Wis. , 557, 562); VanDy):e v. Taar
oaten (1335) (217 Wis. , 528).
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OLE OMAR GARINP
Rchedule

of oleomargarine
November,

1989-1-9660
MS. 008

produced a?Id mfttertftls ttsed during the month of
1988, fts compfzred tcifh November, f987.
Novelnber,

November,
1937.

1938.

Posada

Total production of uncolored oleomargarine

Total withdrawn

tsx-paid

schedule of uncolored oleomargarine:
Babassue oil
Coconut oil
C orn oil

' 30. 098. 029

l 37, 361, 01S

29. 778. 769

38. 007. 265

642, 668

499. 989
601. 308
108, 816
20. 287. 384
I la. 001
6. 176
7, 009. 137

ingredient,

Cottoaseed oil
Derivative of glycerine
Lecithin

Milk.

Neutral lard

0 leo oil
Oleo etearine
0leo stock

113.343
10, 793. 497
73. 90
8. 782
6, 809. 066
108. ?II?
922, 302
260. 927
107, 983
18, ?34
246, 662
1, 2a4. 661
11. 6 1 0
4, 284. 6"2
7, 349
1. 215

Palm kernel oil
Peanut niL

S

Soda (benzoate of)
Soya bean oil
Boys bean stearlne
Vitamin concentrate

II. «Q.

TotaL
Total production of colored oleomargarine
Total withdrawn

6. 9 6, 189

tax-paid

d,'

I dc.

68,' 190

381. 766
239. 763
1, 731. 173
I a. 332
2, 177, 161

3.3. ,

I

l 122. 860

?SI

628. 89d
307. 689

r

X

113. 887

3?, 94R

al. 364

46. 9?9

10, 311

Ingredient schedule of colored oleomargarine:

Babsssue oil
Coconut oiL
C olor
Cora oil
Cottonseed oil
Derivative of glycerine.
Lecithia
Milk
Neutrallard

874
141

IN

13, 3N
261
6
29, 13 I
3, sa?
37, 969
490

0 leo oil .
Oleo atearine
0 leo stock

.

Sslt
Soda (benzoate ofI

l

Of the amount produced,
Of the amount produced.
Of the amount produced,
OI the amount produced,

18, 667

9, 4id

43

?I
I

Total
4
4
4

66
86
5, I 3l

tc

Soya bean oil
Snye bean slearine
Vitalnin concentrate

232

27. 421
3. 733
20. 017
I, ?00
1, 012
926
58
8. 934

L 164

Palm kernel oil
Peanut oil

102
2

dl, 33S

138. 451
24, 163 pounds were reworked.
18.339 pounds were re~orked.
77 pounds were reworked.
32 pounds were reworked

136. 51d

[Misa.

1939-5-9699
MS. 209
gchedttle of oleomargartete produced and materials ttsed during the month
December, 1988, as compared eofth Decenlber, 1987.
December,
193S.

December,
1937.

Pounds.

Total production of uncolored oleomargarine
Total withdrawn

tax-paid

Ingredient schedule of uncolored oleomar~ine:
Bsbassue oil
Coconut oiL
Corn oil
Cottonseed oil
Derivative of glycerine
Lecithin
Milk
Neutral lard
Oleo oih
Oleo stearine
Oleo stock
Palm kernel oil

Peanut oil
Salt
Soda (benzoate of)
Soya be" n oil
Vitamin concentrate

Total
Total production of colored oleomargarine
Total withdrawn

I

Pounds.

30, 252, 565

I 37, 273, 984

29, 955, 607

36, 388, 855

614, 791
7, 160, 309
134. 763
10, 563, 895
74, 890
9, 714

664, 345
6, 218, 179
161, 167
18, 915, 006
110, Oo9
6, 092
6, 652, ci30
186, 928
682, 490

5, 804, 222
10(t 962
994, 400
233, 979
116, 609
98, 472
231, S25
1, 238, 503
12, 488
4, 174, 633
1, 282

.

Oleo oil
Oleo stesrine
Oleo stock
Palm kernel oil
Peanut oil

Soda (benzoate of)
Soya bean oi1
Vitamin concentrate

Total
I Of the amount produced, 40, 316 pounds were reworked.
' Of the amount produind, 25, 335 pounds were reworked.
I Of the amount produced, 1,696 pounds were reworked.

258 i is

44, 608
515, 277
145, 188
1, 720, 459
13, 694
2, 725, 995

331

31, 568, 739

39, 017, 236

I 120, S58

117, 213

5, 126

tsx-paid

Ingredient schedule of colored oleomargarine:
Coconut oil
Color
Corn oil
Cottonseed oil
Derivative of glycerine
Lecithin
MI1k
Yieutrst lard

of

43, 663
153
54
12, 855
330

3
25. 978
3, 624
14, 936

719
218
37
6, 921
55
23, 785

3
133, 3S5

6, 722

117
12

54, 539
271
28, 808
4, 335
20, 246
1, 002

514
975
7
8, 735
27

9, 575

13, 935

Misc. ]

&]:18

1939-9-9738
MS. O10
8chedale of oleomargarine produced and rrtatertals 4&sed during
January, 1989, as compared tcith January, 1988.

the month of

January,
1939.

Total production of uncolored oleomargarine
Total withdrawn

tax-paid

January,
1938.

Poua&.

Pnuarta
'

30, l99, 609
30, 3 15, 940

&

40. 325. 000
40. 740. 751

Ingredient schedule of uncolored oleomargarine:
Bahavaue oil
Coconnt oil
Corn oil.
Cottonseed oil
Derivative of glycerine.
Ler ithin

Milk

712. 285

1:8 SR&

9, 871. 4"o

75

8. 438

.

5,' 828. 7R5
102 78R

Nen tra1 lard
Oleo oil.
Oleo Rtearine
Oleo stock.
Palm kernel oil

13, 082

tax-paid

.

Milk.
Neutral lard
~t

Oleo Rtearine
Oleo stock.
Palm kernel oil
Peanut oil

Salt

.

Of the amount
the amount
Of the amount
& Of the amount

' Ot'
&

16, 158
4, 200. 314
546

31, 989, 91O

42. 141, 785

»i9. 563

' 150. 959

34, 05R

61. 150

2

126
7, 325

3'7, zo5

113
13, 0~8

468

27. F34
3, 852
21, c&2

35, 109

2tt

1, 649

17, 257
3

160 pounds were reworked.

RAO

1, 559

625
Rl

29 307 pounds were reworked.
20, 155 pounds were reworked.
320 pounds were reworked.

5. 220
22, 586

1, ao9

129, 661

produced,
produced,
produced,
produced,

1114

69, 844

32rl

6, 199

TotaL

917, czs
23R. 031

I. 847. 403

1. 173

i

Soda (benzoate of)
o
Seve b ean oil
Vitamin concentrate

1

2S2. 559
6K 5t8

4, 793. Rzs

Ingredient schedule of colored oleomargarine:
Babassue oil
Coconut oil
Color
Corn oil
Cottonseed oil
Derivative of vlycerine
Lecitldn

&&0

ia'1 9&8

71614

218, 940
1, 289. 047

TotaL

ti.

7, 31-'. & 38

O79

to&. 8rs
121. 434

Total production of colored oleomargarine

2118 27
19, 510. R05
108 9t3

1, 1RR, 224

232

Peanut oiL
Salt
Soda fbenzoate of)
Soya bean oil
Vitamin concentrate

Total withdrawn

5&2

2. 137, 877

4. 383. 110

45
10, 213
48
16, 171
170, 927

f MiBC.

1989-9-9789
MS. 211
Amended

December,

December,

1937.

1938

Pounds.

Total production of uncolored oleomargarine

Total withdrawn

tsx-paid

Ingredient schedule of uncolored oleomargarine:
13absssue oil
Coconut oil
Corn oil
Cottonseed oil
Derivative of glycerine
Lecithin
Milk
Neutral lard

.

Oleo oil
Oleo stearine
Oleo stock
Palm kernel oil
Peanut oil

.

Balt
Bode (benzoate of)
Boys bean oil
Vitamin concentrate

Total
Total production of colored oleomargarine.
Total withdrawn

tsx-paid

Ingredient schedule of colored oleomargarine:
Coconut oil
Color
Corn oil
Cottonseed oil
Derivative ol' glycerine
Lecithin
Milk
Neutral lard
Oleo oil
Oleo stearine
Oleo stock.

Palm kernel oil
Peanut oil
Balt
Bods (benroate of)
Boys bean oil .
Vitamin concentrate

Total
r

Of the amount produced, 40, 316 pounds were reworked.
Of the amount produced, 29, 545 pounds were reworkerl.
Of the amonnt produced, 1, 696 pounds were reworked.
'Of tbe amount produced, 5S pounds were reworked.

&

r

the

of oleomary'arine prodtrced and materials Nsrd dttrtrtg
of December, 1988, as compared with December, 1987.

sch, edtkle

month

r

30, 252, 565

Pooxndh.
ao, aoa, 'aao

29, 956, 607

ao, aol, laa

614, 791
7, 160, 309

134, 783
10, 563, 896
74, 890
9, 714
222
804.
5,
100, 962
994, 4OO
236, 979
116. 609

98. 472

664, 345
6, 587, 168
213. 194
20, 857, 046

111,993

6, 092
7, 235, 506

186. 928
717, 050
284, 868

59, 103
515, 277
227, 358
1, 843, 702

231, 826
1, 238. 503
12, 489
4, 174, 633
1, 282

16, 739
2, 938, 396
49S

31. 568, 739

42, 485, 060

k

120. 858

r

132, 493

34. 358

59. 688

43, 663
153

6, 722

54

12, 856
380
3
25, 978
3, 524
14, 936

719
218
37
6, 921
55
23, 785
3

133, 385

133

15
63, 214
295
82. 066
4. 335
23. 621
1, 002
1, 189
976

11
9, 498
40

9, 575
152, 691

420

Miso. ]

1989-14-9779
MS. 212
8chedute of ofeomargartrre produced anrt matertafs used dtrrfrrtf the rrsortth
February. 1989, as compared urfth Febrrrary, 1998.

Fe brr rar?,

February,

1938.

1939

Pcs.n rrs.
Total production of nncolored oleomargarine
Total withdrawn

tsx-paid

Ingredient schedule of uncolored oleomargarine:
Babassue oil
Coconut ofL
Corn oil.
Cortnuseed oil
Derivative of gf?cerh)e
Lecithin
Millr
Nentral lard

..

Oleo oil .
Oleo stearine
Oleo stncir
Palm kernel ofi

Peanut oil.

Salt. .. .

Saris rhensoate of)
Snva bean nS
Vitamin concentrate

i

Posorra.

27. 574. 196

' 36. 059. 365

27 744, 210

36, 222 r)43

I, 164. 916
6. 2r)2. 189
61. 505

1, 098. 719
6, 410. 597
40. 802
16, 746 r)72
100. 422
7 74,

9, 397. 515
77. a)5
7, 059
6, 395 467
]]0.218
1, 2?i 1

130 SA)
43. 990
193 AA5
I, 15)). 819
11 )33
4, 365. 905
1"721

70. 352
62i 316
818 422

L 509

102
fg A42

2. 737 432
4. 920

4

142 0:11

tax-paid

Ingredient schedule of colored oleomargarine:
Behave oiL
Coconut oil
Color
Corn oil
Cottonseed oil
Derivarivs of gf)roerine
Lecithin

Milk.

Neutral lard
Oleo oil.
O)ec Atearfue
Oleo stock
Palm kernel oi)

Peanut oil
Salt
Soda fhenzoate of)
Srrva bean oil

Vitamin concentrate

Total

t
s

88A 3'll
248. r)53

37. 770, 702

Total production of colored oleomargarine

&

6, 910. A42
139 740

2X. 543

Total

Total withdrawn

of

Of the smonnt prodnred. 14.747 pounds were reworked.
Of the amount produced, 60, 396 pounds were reworked.
Of the amount produced, 96 pounds were reworkerL

2, s".2

82 70

132
69
14, 490
349

432
20, ss1
164

46, 715
392

R

1

26. 9AA
4. 37o
18. 762

88, 213
fi. 92)

I, 409

I, 6'.13

?A, 563

)00
)7A

5"0

l7
6. 691

53
7, ri06

60

41

29. 2fis

18. 230

2

138. 173

164. 165

[Xlisc.

1939—18—98OO
AlS. O13
Hchedule

the month

of oleomargarine produced and materials used during
3farch, 19S9. as compared with, Ilarch, 19SS.

of

March, 1939. March, 1938.

Ponsdr.

Pounds.

Tutsl production of uncolored oleomargarine
Total withdrawn

tsx-paid

Ingredient schedule of uncolored oleomargarine:
Babassue oil
Coconut oil
Corn oil
Cottonseed oil
Derivative of glycerine
Lecithin
Milk
Neutral lard
Oleo oil
Oleo stearine
Oleo stock
Palm kernel oiL
Peanut oil
Rice oil

Salt.

Soda (benzoate of)
Soya bean oiL
Vitamin concentrate

Total=
Total production of colored oleomargarine
Total withdrawn

tax-paid

Ingredient schedule of colored oleomargarine:
Babsssue oiL
Coconut oa
Color
Corn oil
Cottonseed oil
Cottonseed oil siearine
Derivative of glycerine
Lecithin
Milk
Neutral lard
Oleo oil
Oleo stearine
Oleo stock
Palm kernel oil

Peanut oiL
Selt
Soda (benzoate oO
Soya bean oil
Vitamin concentrate

TotsL
t
r

Of the amount produced, 19,106 pounds were reworked.
Of the amount produced, 72, 140 pounds were reworked.
amount produced. 64 pounds nero reworked.

: Of the

&

29 2 9 377

r 40,

799, 998

28, 999, 585

39, 621, 92?

1, 589, 377
4, 702, 759

1, 129, 602
9, o32, 894
4, 150
16, 286, 048
118, 933
9, 709
7, 567, 479

51, 431
9, 663, 677
73, 385
7, 274
5, 827, 131

108 6'5
1, sfi7, 170
270, 334
93,

147, 764

1, 324, 603
262, 994
107, 374

171, 522
202, 511

1, 2M, 740

1, 213, 216
11, 603
5, 411, 040

1, 617, 480

P25, 342

17, 420

1, 2S9

15, 775
2, 496, 550
1, 732

30, 06, 121

42, 4G2, 5S9

r

137, 202

160, 872

32, 693

62, 292

7, 103
25, 881

15, 065
22, 344

137
98
14, 541
60
303
7
83, 465
3, 638
18, 431
1, 100
1, 287
1, 123

107

8, 612
63
40, 956

1SQ

3
40, 647

379
14
37, 600
7,'236

28, 443
552
1, 585
1, 263
80

9,' 018
33

3

16, 94S
2

156, 915

181, 401

422
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1939—29-9858
MS r214
Schedule

of oLeomargarine
Af&rft,

produced end materiats used during
1989, as compared with ApriL, 7988.

the month of

April, 1939.

Total production of uncolored oleomargarine
Total withdrawn

.

tsx-paid

Ingredient schedule of uncolored oleomargarine:
Bahassue oiL
Coconut oil
Corn oil
Col, tonseed oil
Derivative of glycerine
Isa i thin
Milk
Neutral lard

Pounds
' 23. 229, 375

33, 0&16. 598

1, 246, 331
3, 407, 487
27. 239
7, 472, 545

969, '721
8, 955. fao
46. 166
11, 380, 518
98. 812

Peanut oiL

Salt
Soda (benzoate of)
Soya hean oil
Vitamin concentrate

9, 3'B
4, 895, 876
1, 311

Itice oil

Total

Pounds.
32. 506, 686

s

23. 595, 417

59, 774
5, 911
4, 541, 279
90, 965
1, 017, 622
235, 979
80, 149
125, 756
177, 709

Oleo oil
Oleo stcsrine
Oleo stock
Palm 1-cruel oil

April, 1938.

995. &&07

6. 817
6, NO. 975
Isl 356
I, 386 609
239. 274
162. 601
55o, 514
275, 462
33. 978
1, 318. 704
2, 347, 155
1, 376

24. 390, 263

33, 956, 010

Total production of colored oleo&nargarine

95, s70

134. 152

Total withdrawn

27. 051

49. aso

473
20, 250

1, 184
25, 545
167

tax-paid

Ingredient schedule of colored oleomargarine:
Bahassue oiL
Coconut oiL
Color
Corn oil
Cottonseed oil
Derivative of glycerine
Lecithin
M ilk
Neutral lard
Oleo oil .
Oleo stearlne
Oleo stock
Pain: kernel oiL
Peanut oil
Salt
Soda (henzoate of)
Soya hean oiL
Vitamin conoentrste

..

TotsL
&Of

the amount produced, 32, 112 pounds were reworked.
amount produced, 52, 141 pounds were reworked.

: Oi the

90
4

10, 992
291

41, 208
335

3

1

19, 346

82, 357
6,'89O
24, 953
500
417
495
28
8, 011

3. 554

14, X4
900
806
468
34
6, 616

33

28, 961
1

34
8, 800
1

150. 926

423
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TOBACCO.
REGULATIQNs 8) ARTIGLE

3-9689
1939—
T. D. 4881

24: Form 774, tobacco

invoice or notice of shipment.

FOR5I 774, TOBACCO INVOICE OR NOTICE OF SHIPMENT, BY DEALERS IN LEAF
TOBACCO.

Regulations No. 8, relating to the taxes on tobacco, snuff, cigars,
and cigarettes, also on cigarette papers and tubes and purchase and
sale of leaf tobacco, amended.
TREASURY DEPARTMENT,
OFFICE OF COMikIISSIONKR OF INTERNAL REVENUEs

Washington, D. C.
To Collectors of Internal Revenue and Others Concerned:
The first paragraph of subdivision (4) (a) of article 24 of Regulations No. 8, as revised and approved November 12, 1934) is amended
to read as follows:
(a) Exports. In the case of exports, the dealer shall show on both the

—

original (white) and duplicate (yellow) Form 774 under appropriate heading,
the type number of the tobacco to be exported according to the oflicial classification of leaf tobacco by the United States Department of Agriculture, Bulletin
S. R. A. B. A. E. No. 118, issued November, 1929.
The original (white) Form 774 shall be attached to a copy of "Shipper's
Export Declaration" on Customs or Commerce Form 7825. This «opy shall be
marked, "For internal revenue purposes, " and with original (white) invoices
on Form 774 attached shall be t'orwarded at the close of each month by the
collector of customs, at the port of exportation, to the Commissioner of Internal
Revenue, Tobacco Division, Washington, D. C.

—

This Treasnry decision is promulgated under the authority
tained in section 1101 of the Revenue Act of 1926.
MILTON

Acting Commissioner
Approved

con-

E. CARTER)

of Internal Revenue.

January 11, 1939.

JOIIN W. HANES)

Acting 8ecretary of the Treasury.
(Filed with the Division of the Federal Register January 18, 1989, 11.09 a. m. )

1939—2-9670

T. 54

statement

of manufactured tobacco produced, by cla~ses, during'
October, 1988, as compared tctth October, 1987.

the month of

October, 1938. October, 1937.

Pounds.
Plug

Twist
Fine-cut chewing
scrap chewing
Smoking

Total

)These Qgures are sublect to revision until pubhshed in the Commissioner's

Pounds.

4, 344. 306

4, 767, 893

444. 336
358, 365
2, 151, 438
17, 670, 745

384, 865
3, 854, 922
16, 412, 747

24, 969, 190

26, 011, 436

annual report.

591, 009

424

Misc. )

1939—6—9707

T. 55

Statement

tobacro produced, by classes, during the month of
1988, as compared with November, 1987.'

of manufactured
November,

November,
1938.

Pounds.
4, 266. 312

Plug
Twist

414. &74
36'2, 835

Fine-c&&t chewing

Scrap chewing
Smoking

Total

November,
1937.

Pounds.
4, 460, 106

492. 937
48 I. 632

4, 563, 403
18. 503. 408

3, 223. 545
15, 856. 156

28, 110. 73'&

24, 514, 376

1939—10—
9747

T. 56

8tatement

tobacco produced, by classes, during the month of
December, 1988, as compared with December, 1987.'

of manufactured

Plug8

Twi~st

Fin~t

chewing
Scrap chewing
Smelting

TotaL

December,
1938.

December,
1937.

Pounds.

Pounds.

4, 289, 930
440, 335&
38'2, 042
4. 132, 533
15, 580, 293

3, 840, 618
442. 128
372, 434
3, 350, 267
14. 465, 190

24, 825, 133

22. 480, 635

1939-15-9789

T. 57
8tatement

of manufactured tobacr'. o produced, by classes, during'
January. 1989, as comt&ared with Jonuary, 1988.

the month of

January,
1939.

PluIE

Twist
Fine-cut chewing
Scrap chewing
Smoking

Total

'These Qgures are subject to revision until published in the Commissioner's

Jan»ars,
1938.

Pou. ndo.
3, 41&, 751
399. 664
371, 902
8, 419. 4»0
15. 650. 41 I

Pounds.
3, 726. 620

23, 260. 208

22. 394, 302

annual report.

437. 425

351. 06&2
3, 153. 132
14, 7%. 063

[Misc.

1939-19—98'7Y

T.

8tatement

58

tobacco produced, by clnsses, during the month of
1989, as compared tvith February, 1988.'

of manufactured
Eebrtkary,

Fehrusrg.

Fehrusrg,

1939.

1938.

Pcs ndh.

Pccndk.

4, 145. 496
470. 912

Fl

Twist
Fine-cut chewing
Scrap chewing
Brooking

319, 040
'2, 923, 992
14, 711, 479

4, 587. 323
450. 620
335, 200
3, 104, 550
14. 261, 94'2

Tot. sl

22. 570, 919

22, 739, 635

1939—9~~ 9859

T. 59

Statement

of manufactured

tobacco produced, by classes, during
iftarch, 1989, us cr&mprtred with. starch, 19BH.'

the month

of

March, 1939. March, 1938.

Penn de.
Plug
Twist
Fine-cut chewin
Scrap chewing
Btnolring

Total
t These figures
report.

are subfect to revision

until

published

Pounds.

4, 321, 519
491, 139
423, 113
3, 365 273
17, 451, 16R

411, 557
501', 925
8, 373, 315
18, 155, 475

26, 052, 212

27, 248, 278

in the Commissioner's

4, 806;OO6

annual

Misc. l
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MISCELLANEOUS.
1989-24—987B

D. C. 280 (Rev. )
Laws

eND RKGULATIoNs GovERNING THE REcoGNITloN oF AGENTs& ArroRNEYS, zNo
OTHER PKRSONs REPKEsKNTING CiLaIMaNTs BEFORE THE TREAsURY DEPAETMEN'g
AND OFFIGEs THKEEoF.

[1939 Amendment.

Department Circular No. 230 of 1936 (revised).
Enrollment and Disbarment. ]

WASHINGTON,

Committee

3fQy

on

11, 1M9.

Section 8 of Department Circular No. 280 (revised) of October 1,
1986, is revised to read as follows:

—

1O.8. Qualifications for enrollment.
SERAI
(e) Persons of the following classes
who are found, upon consideration of their applications, to possess the qualifications required by these regulations may be admitted to practice before the
Treasury Department as attorneys or agents respectively:
1. Attorneys at law who have been admitted to practice before the courts of
the States, Territories, or District of Columbia, in which they maintain offices,
and who are lawfully engaged in the active practice of their profession.
2. Certified public accountants who have duly qualified to practice as certified
public accountants in their own names, under the laws and regulations of the
States, Territories, or District of Columbia, in which they maintain offices, and
who arc lawfully engaged in active practice as certified public accountants.
Applicani. s who are employed by corporations on a full-time basis and who
do not maintain offices apart from such employment with their services available to the general public will not be considered to be in active practice within
the n1eaning of the term as used above.
Applicants for enrollment to practice before the Treasury Department are
required by statute to "show that they are of good character and in good repute, possessed of the necessary qualifications to enable them to render such
claimants valuable service, and otherwise competent to advise and assist such
claimants in the presentation of their cases. " (Title 5, section 261, United
Stai, es Code. ) The burden is upon applicants to establish clearly their right
to enrollment by showing that they possess (1) a good character and reputation,
(2) an adequate education, and (S) a knowledge of the laws and regulations
relating to tax matters and other subjects which they expect to handle before the
Department and of the rules and regulations governing practice before the

Department.
Good character and good reputation are not identical requirements.
The
fomncr is determined by the applicant's actual qualities; the latter depends
upon the opinion entertained of the applicant by those who have had the opportunii. y of knowing him in the community in which he resides or in which he
practices his profession. It follows that evidence of any act or omission which
tends. to establish lack of integrity or untrustworthiness
or other qualities
reprehensible in a professional man, is material as bearing upon the character
there is clear proof that his reputation is
of the applicant, notwithstanding
good. An applicant must furnish as references the names and addresses of at
least six persons who are acquainted with his reputation and with whom the
applicant has come in contact in his profession or business.
(b) Among the causes sufficient to justify denial of an application for enrollment are: Any conduct, or practices, or proposed practices, which would
constitute a violation of any of the provisions of these regulations if the
apolicant were enrolled or any other conduct which would be a ground for
suspension or disbarment under the applicable law or laws; any conduct which
transactions by accepted
would be deemed grossly unfair in commercial
standards; or a bad reputation imputing to an applicant conduct of a criminal,
dishonest, or unethical kind.
The Committee on Enrollment and Disbarment will endeavor to ascertain all
the facts deemed necessary by it to pass upon any applicatio~ without expense
In the event, however, that the
or undue inconvenience to the applicant.
Committee is not satisfied with the information received, it may require the
applicant to appear in person before the Committee or before some person
or persons designated by it for the purpose of undergoing additional written or

[Misc.
oral examination as tn bis fitness for enro11ment
The Committee may grant
a hearl»g on an applicatf&&n at the applicant's re&i»est.
(c) Application for enrollment n»&y bc denied i» any case in which it appears
that th& applic»nt has termini»»ted his emph&yment with rbe Treasury Departznent In violati&»& of an nblig»linn assn&ned as a condition of sn& h mplnyment
to remain in the service of the Depart&»e»t for a specified period or fur a
reasonable time.
(&f) ()»ly citisens of the 1'nited States over the age of' 21 y& ars are eligible
A perse&n who is unable fnr a»v r& asnn ln r;&ke the oatl& of
for enrollment.
of the United States, as required
allegiance, a»rl tn support the ('nnstitntinn
of persons procecuting claims ag»inst the United States by Title 31, section
2nd, United State~ Code, can not he e»m))ed.
fe) Cnrpnr»tinns and partn& rships are ineligihle fnr enrnllment.
(f) Officers a»d employees nf anv State. or sul&divisi&»& tl&ereof, whose cluties
require them to la&as upc&n, investigate, or deal cvitb tax m»tiers of such Sl;&te
or snl&rlivisinn, shall he i»eligible fnr enrolh»e»t. provid&. d &»&&h employ&nent m»y
disclose facts or inform»tion applicable to Federal tax &nail& rs.
g) du&lges of courts of recur&1 shall he in& )&gu&le for e»rollment.
(h, ) All persnns to whom section 1SS nr section 2O:1 of Title ill of' the I nited
States Cocle»pplies. all persons prnhihitr d hy other l»w from representi»g
cl»imants»gai»st the 1.'nited S&»tes, »ll perse&ns remi»rly e&»ploycd by cnr)&»rations owned wholly by the l'niled Slates. a»&1 all 1&erson» regularly en&ployed
"'
by the District of Columbia shall be ineligible for enrollm& nt,
&

1

Jc&nx
MAY

11, 1939.

1&V.

Acting Secretary of

HAxxs,

tI&e

Treasury.

1939-5—9698
The symbols to be used on letters originating in the Practice and
Procedure Division of the Income Tax Linit will be as follows:

IT: I' —
Head of division.
IT: V: le —
B»& eau I»formation and In&lings Section.
IT: P: (",A —
Coordinating a»d Advisor'y Section.
IT: P: T—
T»xpayers' Ruli»gs Section.
IT: P: T: I—
(,'ronp 1.
(".ro»p 2.
IT: P: T: 2—
IT: P: T: 3—
Group 3.

1989-15-9787
Symbols to be used on letters originating in the Clearing Division
of the Income Tax Unit will be as followsl.

IT: Cl —
Head of division.
IT: Cl: CC—
Cb&ims Cn»trol Section.
IT: Cl: D—
Returns Distribution Section.
IT: Cl: P—
Proving Section.
IT: Cl: St—
Statistical Section.

These regula&fnus supersede sertfou 10.3, Chapter 1, Title 31 of the Code of Federal
Regulations issued uurler authority contained iu section 3, 23 Stat. , 208, Title B, U. S. C
201 (Cire. 230, See. Tress. , Sept. 1B, 193B).
&
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LEGISLATION.
1989-1V—9809
H. R. 9790. PUBLIC, NO. 82,' SEVENTY-SIXTH CONGRESS.
FIRST SESSION.

[CHAPTER 59,

&

An Act relating to the taxation
oilicers and employees.

of the compensation

of public

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the "Public Salary Tax Act of 1989.

"

SEGTIQN 1. Section 22(a) of the Internal Revenue Code (relating
to the definition of "gross income ") is amended by inserting after the
words "compensation for personal service " the following: (" including personal service as an ofhcer or employee of. a Skate, or any
of
political subdivision thereof, or any agency or instrumentality
any one or more of the foregoing)".
Szc. 2. Section 116(b) of the Internal Revenue Cocle (exempting
compensation of teachers in Alaska and Hawaii from income tax)
is repealed.
Szc. 8. Section 22(a) of the Internal Revenue Code is amended
by adding at tlie end thereof a new sentence to read as follows:
"In the case of judges of courts of the United States who took once
on or before June 6, 1982, the compensation received as such shall

be includeci in gross income.

"

SEc. 4. The United States hereby consents to the taxation of compensation, received 'after December 81, 1988, for personal service as
an ofFicer or employee of the United States, any Territory or possession or political subdivision thereof, the District, of Columbia, or any
of any one or more of the foregoing, by
agency or instrumentality
any duly constituted taxing authority having jurisdiction to tax such
compensation, if such taxation does not discriminate against such
ofFicer or employee because of the source of such compensation.
TITLE rr.

SEc. 201. Any amount of income tax (including interest, additions
to tax, and additional amounts) for any taxable year beginning prior
to January 1, 1988, to the extent attributable to compensation for
personal service as an ofhcer or employee of. a State, or any political
of any one or
subdivision thereof, or any agency or instrumentality
more of the foregoing(a) shall not be assessed, and no proceeding in court for the collection thereof shall be begun or prosecuted (unless pursuant to an
assessment made prior to January 1, 1989);
(b) if assessed after December 81, 1988, the assessment shall be
abated, and any amount collected in pursuance of such assessment
shall be credited or refunded in the same manner as in the case of
an income tax erroneously collected; and

429

[Miso.

(c) shall if col]ected on or before the date of the enactment of this
Act, be credited or refunded in the same manner as in the case of an
income tax erroneously collected, in the following cases—
(1) AVhere a claim for refund of such amount was filed before
January 10, 1989, . and was not disallowed on or before the date
of the enactment of this Act;
(2) )Vhere such claim was so filed but has been disallowed and
the time for beginning suit with respect thereto has not expired
on the date of the enactment of this Act;
(8) AVhere a suit for the recovery of such amount is pending
on the slate of the enactment of this Act; and
(4) 0"here a petition to the Board of Tax Appea1s has been
filed with respect to such amourit aid the Boards decision has
not become final before the date of the enactment of this Act.
Szc. 202. I» the case of a»y taxable year beginning after December
81, 1937, a»d before January 1, 1989, compensation For personal serv&ce as an cfiicer or employee of a State, or any political subdivision
thereof, or any agency or i»strun&entality of any o»e or more of the
foregoing, shall not be included in the gross income of any i»dividual
u»der Title I of the Reve»ue Act of 1988 and shall be exempt from
taxation under such title, if such individual either(a) did not include i&& his return for a taxable year beginning after
December 81, 1036, a»d betore January 1, 1088, a&&y amount as compe»sation for personal service as a» ofiicer or employee of a State, or
any political subdivision thereof, or any agency or instrumentality
of
any one or more of the foregoing; or
(b) did i»c]ucle any such amount in such return, but is entitled
under section 201 of this Act, to have the tax attributable thereto
creclited or refunded.
Szc. 203. Any amount of income tax (including interest, arl&litions
to tax, a»d additio»al amounts) collected on, before, or after the date
of the enactment of this Act for any taxable year beginning prior to
January 1& 1089, to the extent attributable to compe»satio» for perso»al serv&ce as an otficer or employee of a State, or any political
subdivision thereof, or any agency or instrume»tality
of a»y o»e or
n&ore of the foregoing, shall be credited or refunded
in the same
n&armer as in the cas~e~ of an income tax erro»co»sly collectecl, if
claim for refund with respect thereto is Gled after Ja»uary 18, 1930&
a»d the Commissioner of Internal Revenue, under regulatio»s p&escribed by him &vith the al&proval of the Secretary of the Treasury,
fi»ds that disallowance of such claim would result i» the application
of the doctrines in the cases of Helveri»g agni»st Therrell (308 U. S.
218), Helve&i»g against 0& rhardt (804 U. S. 405), a»d Graves et al.
a«ai»st New York cx &el. O'Keefe, decided AIarch 27, 1930, exte»di»g
the classes of o5cers a»d e&»ployees s»bject to Federal tax»tin».
S&:c. 204. Neither section 201 nor section 208 shall apply in any
case where the claim for refund, or the institution of the su&t, or the
filing of the petition with the Board, was, at the time filed or begun,
barred by the statute of li&»itations properly apl&licable the&eto.
SEc. 205. Compensation shall not he conshlered as compe»sation
within the meaning of sections 201, 202, a»cl 203 to the cxte»t tl&'it
it is paicl clirectly or indirectly by the United States or any age»cy
or instrumentality
thereof.

Miso. ]

Sxc. 206. The terms used in this Act shall have the 'same meaning
of the Internal Revenue Code.
as when used in Chapter
Sxc. 207. No collection of any tax (including interest, additions
to tax, and penalties) imposed by any State, Territory, possession,
or local taxing authority on the compensation, received before January 1, 1989, for personal service as an ofEcer or employee of the
thereof which is
United States or any agency or instrumentality
exempt from Federal income taxation and, if a corporate agency or
is one (a) a majority of the stock of which is
instrumentality,
owned by or on behalf of the United States, or (b) the power to
appoint or select a majority of the board of directors of which is
exercisable by or on behalf of the United States, shall be made after
the date of the enactment of this Act.
Sxc. 208. This title shall not apply with respect to any ofhcer or
employee of a State, or any political subdivision thereof, or any
of any one or more of the foregoing, after
agency or instrumentality
the Secretary of the Treasury has determined and proclaimecl that
it is the policy of such State to collect from any individual any tax,
interest, additions to tax, or penalties, on account of compensation
received by such individual prior to January 1, 1939, for personal
service as an ofhcer or employee of the United States or any agency
thereof. In making such determination the Secor instrumentality
retary of the Treasury shall disregard the taxation of ofhcer's and
which is not
employees of any corporate agency or instrumentality
exempt from Federal income taxation, or which if so exempt is one
(a) a majority of the stock of which is not owned by or on behalf
of the United States and (b) the power to appoint or select a
majority of the board of directors of which is not exercisable by or
on behalf of the United States.
Sxc. 209. In the case of the judges of the Supreme Court, and of
the inferior courts of the United States created under Article III of
the Constitution, who took ofIice on or before June 6& 1932, the
compensation received as such shall not be subject to income tax
under the Revenue Act of 1%8 or any prior Revenue Act.
Sxc. 210. For the purposes of this Act, the term "ofhcer or employee" includes a member of a legislative body and a judge or

I

of a court.
Sxc. 211. If either title of this Act, or the application

ofhcer

any person or circumstances, is held invalid, the other title
shall not be aRected thereby.

Approved,

thereof to
of the Act

April 12, 1989.

1989-20-9837
H. R. 9791. PUBLIC, NO. 18, SEVENTY-SIXTH CONGRESS.
FIRST SESSION. ]

[CHAPTER 85,

An Act to provide more effectively for the national defense by
carrying out the recommendations
of the President in his message
of January 12, 1989, to the Congress.

Be it enacted by the Senate and Homse of Representatives
V'nited States of America in Congress assembled,

of the

Sec. 14. All the provisions of section 3 of the Act of March 27,
1984, as amended (48 Stat. , 505; 49 Stat. , 1926), and as amended by

this section shall be applicable with respect to contracts for aircraft
or any portioii tliereof fur tlie Aiuiy to the saiiie exte»t a»d i» tlie
same manner that such provisions are al&lilicable ivitli respect to co»tracts i'or aircraft, or any portio» thereof for tlie Navy: Proofed,
That the Secretary of 9'ar shall exercise all functions u»der such
section with respect to aircraft for the Arniy which are exercised by
the Secretary of the Favy with respect to aircraft for the Navy:
Prozkled jurther, That section 3b of the Act of March 27, 1984 (48
Stat. , 505), as amended (49 Stat. , 1920; 34 'U. S. C. Sulip. IV, 490i),
is hereby further amended by iiisertiiig in tlie first se»te»ce after tlie
words "in excess of 10 per centum of the total conti act prices" tlie
words "for the construction and/or manufacture of a»y co»iplete
naval vessel or portion tliereof, and in excess oi' 12 per centu»i of tlie
total contract prices for the construction a»d/or iiiaiiuiiicture of aiiy
coniplete aircraft or portion theieof
by inserti»g in tlie first proviso after the words "That if there is a net loss on all such co»tracts
or subcontracts" the wortls" for the co»struction a»d/or»ia»»f;ict »re
of any complete naval vessel or portion tliereof
a»d by i»serti»g
at the end of the first proviso after tlie words "income taxable ye;ir"
a comma and the words "and that if tliere is a»et loss, or;i iiet
profit less than 12 per centum, as aforesaid on all s»ch contracts or
subcontracts for the co»struction a»d/or manufacture of a»y co»iplete aircraft or portion thereof conipleted by the particular coritractor or subcontractor within any income taxable year, such»et
loss or deficiency in profit shall be allowed as a credit in deterrninl»g
the excess profit, if any, during the next succeeding four iiiconie taxable years, and that the method of ascertaining tlie amount of excess
profit, initially fixed upon shall be determined on or before Ju»e 80,
]909":Prom'n'ed further, That when aircraft are procured by the
Secretary of AVar as a result of coml)etitive bids requiri»g the s»bmission of sample aircraft with bid, the Secretary is autliorized, in
his discretion, to purchase sample aircraft of competitors to wliom
an awarcl is not made, not more than one each from not more than
three siich competitors, in order of merit, at prices not exceedi»g 75,
CO, and 50 per centum, respectively, of the cost applicable in the opinion of the Secretary to the development and manufacture of such

";

";

sample

ircraft.

Approved

April 3, 1989.
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Liquor bottles, used, purchase, sale, and possession of, regulations amended
Dividends:
Corporate resolution charging off cash withdrawals by stockholders
Distributions in excess of earnings, stockholders of different
classes
Income tax on, Wisconsin
Paid, credit for. (See Credits: Corporations. )
Stock received in reorganization
Double taxation, convention and protocol, United States and
France, regulations

Earned income from sources without United States, compensation,
Customs Service employees stationed in Canada
Employees' pension trusts:
Employer excluded as beneficiary
Lump-sum and current annual contributions to
Employment taxes. (See Carriers Taxing Act of 1937 and Social
Security Act. )

Page.

9774

877

9794

880

9843

257

9771
9678

411

9824

253

9672

85

9742

127

9773
9765

196

9706

332

9696

327

9753
9817
9852

336
330
325

9744

242

9815

277

9702

113

9721

248

9741
9782
9870
9750

123
124
126
122

9760
9694
9693

121
186

9742
9849
9848

27

9784
9758
9822
9675

163
96
108
162
129

187

144

Estate tax:

Deductions, claims against estate, notes executed by decedent
and payable to wife as trust, ee
Gross estate—
Insurance policy on life of corporate officer, change of
beneficiary
Joint tenancy, created prior to enactment of 1916 Revenue Act
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Federal Compensation Act, payments under, exemption
Federal credit unions, exemption from safe deposit box tax
Federal Firearnls Act;
Citv ordinances not "State" laws
Regulations
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Fiduciaries, returns, 1938 Act
Firearms.
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Foreign corporations:
Sale of products in United States, domestic corporation sole
agent, taxation
Taxation of, regulations, income tax convention, Canada
Trading in securities through resident brokers, taxation of
Foreign exchange, rates prevailing December 31, 1M8
Foreign taxes, credit for, State income taxes paid by domestic corporation
Forms, internal revenue, applicability under Internal Revenue
Code
France:
Citizen of, annuity payments and interest on insurance proceeds, exemption from withholding
Double taxation, convention and protocol with United States,
regulations
Fraud, tax evasion, omission from returns of profits on sales
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of, regulations

amended

Separate transactions parts of single plan
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Gift tax, Regulations 79 (1M6), amended
Gum turpentine and gum rosin producers, advance~ received from
cooperative association under marketing agreement
and wife:
California residents living in New York, legal residence,
community property
Division of personal exemption where taxable years not concurrent
Joint return, stock gains and losses, offset

2

&3

341

Husband

Information at source, distributions to trust beneficiaries, fiduciary
returns
Inspection of returns.
(See Returns. )
Installment obligations:
Gain or loss upon disposition, regulations amended
Transfer to wife and husband-wife partnership, gain or loss
Insurance, installation, etc. , charges, inclusion in or exclusion
from sale price

Interest:
Bond, joint ownership including tenancy by entireties, ownership certificates

Treasury bonds, trust and beneficiary
United btates savings bonds

440
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Interest Continued.
Finance charges, purchase of automobile, deduction
Proceeds of life insurance policy payable to French citizen,
exemption from withholding
Internal Revenue Code:
Application of
Gauging Manual amended
Internal revenue forms, applicability

Regulations

under

prescribed under

Judges, United States courts, compensation,

9730

9813

141

9826
9893
9811
9725
9726
9727
9728
9756

391

taxability

394
395
896
396
397
395
160

Leases:
Improvements by lessee, income of lessor
Legal fees, commissions, and building alterations, deducti'on
Legislation:
National defense
Public Salarv Tax Act of 1939
Liquor Law Repeal and Enforcement Act, forfeiture of automobile
under
Liquor Taxing Act of 1934, possession and transportation of distilled spirits without revenue stamps
Loans, advances to:
Corn producers under Agricultural Adjustment Act
Gum turpentine and gum rosin producers from Commodity
Credit Corporation

Losses:
Casualty, depreciable nonbusiness property, deduction, basis
Hurricane, residential estate
Insolvency of insurance company, irrevocable designation of
beneficiaries
Railroad company's discarded roadway property, deduction

Stock—

Limitation on deduction, joint return
Unpaid purchase price of stock becoming worthless;
when deductible
Worthless, foreclosure sale of corporation's only asset

Manufacturers' excise taxes:
Aircraft, fuel supp'lies, etc. , foreign countries which' allow'
reciprocal privileges
Transportation, delivery, etc. , charges, inclusion in 'or exclusion from sale price
Mexico, tax on revenue of distributor of moving picture films,
credit
Michigan, unemployment compensation fund, contributions to
Miscellaneous taxes:
Safe deposit boxes, exemption, Federal credit unions
Stamp taxes—

Conveyances—
Oil and gas lease and mineral deed, Illinois
Oil and gas royalty assignment,

South Dakota
Firearms, transporting
tionality of statute

Arizona, Nebraska,

in interstate commerce, constitu-

9657
9710

221

9837
9809

430
428

9865

381

9658

389

9861

81

9869

82

9680
9862

234
101

9892
9850

235
169

9834

246

9711
9732

182
171

113

354

9806

851

9872
9764

139
97

9818

356

9846

359

9846

859

9856

878
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taxes Continued.
Stamp taxes Continued.

Miscellaneous

Regulations 71 (1932), article 35, amended
Stamps, reproduction by photographic or photostatic
process

9755

Psge.

357

9854

N.
National bank examiner, annuity payments
National defense legislation
Naval contracts under Vinson Act. (See Vinson Act. )
insurance fund, contributions to, deNew York unemployment
duction
Nonresident aliens:
branch office in China, ,
Annuities from domestic'company's
income, withholding
Taxation of, regulations, income tax convention, Canada
World War veteran, paymeuts to estate of, withholding
Nurses' business league, exemption

O.
Oleomargarine:
Regulations, Internal Revenue Code
Schedule of production and materials used—
November, 1938 and 1937
Deccmbcr, 1938 and 1937
December, 1938 and 1937 (amended)
January, 1939 and 1938
February, 1939 and 1938
March, 1939 and 1938
April, 1939 and 1938
Ownership certificates, joint ownership of bonds

Panama income tax, credits
Partnerships, limited, classification, regulations amended
Pennsylvania property tax, deduction
Personal exemption.
(See Credits against net income. )
Political contributions, deduction, income
Processing taxes, filing of claims for refund where assignment
operation of law
Property taxes:
Pennsylvania, deduction
Virginia, deduction
Public Salary Tax Act of 1939
Refunds, regulations prescribed
Regulations 101 amended to conform to

Quarters,

allowances

by

for, retired enlisted men, taxability

Railroad company's discarded roadway property, loss deduction
Railroad Retirement Acts, 1935 and 1937, injunction to restrain
enforcement, California
Rates of exchange, foreign
Real estate, improved, sale of, capital gain, apportionment to land
and depreciable improvements
172175' SC pt. 1
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——
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84

9889
9837

430

9831

76

9842
9690
9759
9694

197

9727

396

9660
9699
9739
9738
9779
9820
9858
9832

416
417
419
418

420
421
422
142

9684
9798
9802

112
79
99

9822

108

9788

280

9802
9661
9809
9887
9886

99
168
428
399
75

9801

83

147
193
186

9850

169

9668
9702

321

9685

137

113
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Refunds:
Contributions

to New York unemployment insurance fund,
income
9831
Public Salary Tax Act of 1939, regulations
9887
Regulations:
Regulations. )
Amendments.
(See Amendments;
Double taxation, convention and protocol, United States and
France
9672
Federal Firearms Act
9829
Insolvent banks and trust companies, assessment and collections of taxes
9691
(9673
Inspection of returns
Internal Revenue Code. (See Internal Revenue Code. )
aliens, taxation of, income tax convention,
Nonresident
Canada
9690
Recognition of attorneys, agents, and others by Treasury
Department (1989 amendment)
9876
Refunds, Public Salary Tax Act of 1939
9887
Rentals, lease of house furnished to minister, income used to pay
apartment rent
9675
Reorganization, gain or loss, exchange of stock for stock, debentures and cash dividends
9824
Retired enlisted men, allowances for quarters, taxability
9801

Returns:
Capital stock tax, receivership, 1938 Act
Carriers Taxing Act of 1937, regulations amended
Fiduciary, trusts, 1938 Act

Husband and wife, California residents living in New York,
community property
Individual, omission of profits on sales, fraud, tax evasion

Information—

Corporations, contemplated dissolution or liquidation
Fiducis. ry, distributions to trust beneficiaries
Inspection of, regulations
Joint, stock gains and losses, offset
Revenue Acts of 1913 to 1939, inclusive, committee reports.
(See

76

399

85

364
154

115
119
147
426

399
162

253
83

9716
9780
9703

347

9720
9734

243

9704
9703
9673

143

9834

324
140

211
140

115
119
246

Part 2.)

Safe deposit box tax. (See Miscellaneous taxes. )
Sale, stock;
Proceeds from sales of shares given in exchange for employment contracts, income
Purchase and resale of corporation's own stock, gain, gross

income
Social clubs, major part of income from lease of property,
tion

9766
9712

215
225
228

9693

125

9745

283

9724

310

9864
9762
9722
9825
9797
9687
9695

293
288
312
291
290
285
286

exemp-

Social Security Act:
Banks, insolvent, tax liability, section 22, Act of March 1,
1879
Credit of contributions against tax, employee contributions
paid by employer
Employees, who areGolf professional
High school students placed in vocational training
Honorary and ritualistic ofFicers
Physicians, associate, engaged by clinic
Shearing crews
Theater employees, members of the cast
Truckers and crew members harvesting vegetables
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8ocial Security Act Continued.
Employers, who are, partnership
Excepted services—
Agricultural

in dissolution

294

9767
9874
9775
9695
9835

294
298
295
286
297

9816

302

9851

300

9805
9705

299
284

9844

307

labor—

Dairy farms
Farm properties, repair and maintens, nce of
Threshing of grain
Truckers and crew members harvesting vegetables
Water cress, growing and shipping of
Government service, State, instructors of training classes
organized pursuant to vocational education plan, Ohio
Maritime service:
Lighter captains, scow captains, bargemen, etc. , on

nonself-propelled barges
Members of crew on vessel during
"fit-out" seasons
Returns, separation date, released employee

Wages—

9746

"lay-up" and

of-

Computation
Ss,lesman, expenses exceeding commissions during
last quarter of calendar year
"Shortages" and "overages" in accounts of milk
deliverymen
What constitutes—
Bonus, payment in United States savings bonds
Cash allowances for lunches paid by employer
Reinstatement
payments
by order of National
Labor Relations Board
Stamps, revenue, reproduction by photographic or photostatic
p ro cess
Stamp taxes. (See Miscellaneous taxes. )

9754

315

9667
9662

309
304

9776

305

9854

362

8tates:

Officers and employees,

compensation,

(See Taxes: State. )
Unemployment compensation
g an

129

taxability

Taxes.

fund, contributions

to, Michi-

8tock:

Corporation's acquisition
stock, gain or loss

or disposition

of its own capital

Losses—

Limitation on deduction, joint return
Unpaid purchase price of stock becoming worthless, when
deductible
Purchase and resale of corporation's own stock, gain, gross

income
Sales, proceeds from sales of shares given in exchange for
employment contracts, income
Valuation of, bonds, regulations amended
Worthless, foreclosure sale of corporation's only asset, loss
deduction

8uiis:

9848

71

9764

97

9810

225

9834

246

9711

182
225
228

9713
9766
9852
9732

Collections of taxes, jeopardy assessment,
testamentary
transferees of deceased transferee, limitation period
9686
Recovery of taxes, overpayment of tax, credit against defi9752
ciency, court's jurisdiction
(9698
Symbols, correspondence, Bureau of Internal Revenue

Taxes:

215
32o
341

171
267
271
427
427

T.

Assessment and collection, insolvent
panies, regulations

banks and trust com-

9691

154

—

Taxes Continued.
Foreign, credit forCanadian dividend tax, claimed as deduction on original
return
Mexican tax on revenue of distributors of moving picture
fi lms

Republic of Panama income tax
State income taxes paid by domestic corporation

State—

Tobacco:

insurance
Contributions to New York unemployment
fund, deduction, treatment of later refund
Income tax on dividends, Wisconsin
Income taxes paid by domestic corporation, credit
against tax
Property taxes—
Pennsylvania, deduction
Virginia, deduction

Exports, regulations amended
Sta!ement of manufactured, produced, by classes—
October, 1938 and 1937
November, 1938 and 1937
December, 1938 and 1987
January, 1939 and 1988
February, 1939 and 1938
March, 1989 and 1938

Transferred assets, jeopardy assessment, suit, testamentary transferees of deceased transferee, limitation period
Transportation, delivery, etc. , charges, inclusion in or exclusion
from sale price
Treasury bonds, interest exemption, trust and beneficiary
Trust companies, assessment and collection of taxes, regulations

Trusts:

Association distinguished
Created pursuant to separation agreement, income taxable
to beneficiary
Fiduciary returns, 1938 Act
Income allocable to shares of deceased beneficiary, taxability
Treasury bond exemption

United States Board of Tax Appeals:
Decisions of, list of acquiescences and nonacquiescences
Rules of Practice, revised July 1, 1938, rules 6, 7, 9 (new),
and 35, amended
United States savings bonds, interest exemption
Unpaid expenses and interest, disallowance of deductions

9833

191

9872
9684
9666

139
112
262

9831
9678

76
411

9666

262

9802
9661

99
168

!682
9670
9707
9747
9789
9827
9859
9686

267

9806
9784
9691

351
163
154

9873

274

9804
9703
9772
9784

263
140

9888

1—
69

9715
9758
9664

398
96

9759

193

9856
9807
9736

406
403
402

9875
9866
9814
9661

409
407
404
168

Veterans, World War, nonresident

aliens, payments to estate of,
withholding
Vinson Act, excess profit on Naval contracts:
Award, but not net amount received, in excess of $10,000
Completion date, determination of
Contract or subcontract cost, discount deductions
Determination of obsolescence of special facilities as part of
contract co, t
Omission in contract of agreement to limitation on profit
Regulations amended
Virginia, real estate taxes

423
424
424
424
425
425

194
163

172

445

Wisconsin income tax on dividends
Withholding tag at source:
Annuity pavmentsDomestic company's branch office in China
Interest on insurance proceeds, French citizen
Convention, l. nited States and Canada, dividend pavments
to Canadian citizen re=-iding in England
Foreign corporatiors trading in securities through resident
brokers
Joint ownership of bonds including tenancy by entimt!es, ownership certificates
Payments to estate of nonresident alien World War veteran

9678

411

9842
9813

197

9881

140

9743

199

9832
9759

142

141

193

