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Director of Data Processing and Accounts
General Counsel

Creditable Bervice - Training Program

This is in reply to your memorandum dated April 10, 1980, wherein you
requested my opinion as to vhether payments received by studemt par-
ticipants in a brakemsn/switchman training program of the Southern
Pacific Tramsportation Company constitutes creditable compemsation
within the meaning of the Railroad Retirement and Railroad Unemployment
Insurance Acts.

DISCUSSION

The term "employea" is defined by sectiom 1(b)(1l) of the Railroad
Retirement Act as meaning "any individual in the service of one or more
employers for compensation * * * gny individual who is in the employ-
ment relation to ome or more employers * #* #." Under section 1(d)(1)
of the Act am individual is in the service of an employer if "he is
subject to the contimuing suthority of the employer to supervise and
direct the mammer of rendition of his service.” Under sectiom 1(h)(l)
of the Act "compensation” {s defined as "any form of money remuneration
paid to an individual for services remdered as an employee to ome or
more employers."”

It is apparent under the above definitioms that for an individual to be
an employee under the Act he must be compensated., It is not clear from
your memorandum whether the iadividuals in this case are receiving
remuneration or merely sm allowance for expenses. However, from the
fact that the daily rate of pay for the entire training period is stated
to be $24.80, thereby meeting the current minimum wage stendavd for an
eight hour day, it may be reasonably comcluded, there being no probative
evidence to the contrary, that such paymeat is in fact remuneration.

Additionally, for an individual to be an employee he must be subject to
the employer's supervision and direction in the service he performs.
Baployment, as contemplated under the Railroad Retirement end Raillroad
Unemployment Insurance Acts, is a consensual arvangement. Accordingly,
an individual may agree with an employer to enter an amployment relation
which is commenced by a period of training as was, in effect, the
situation i{n the case described in Gemeral Coumsel's opiaion L-78-597.
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In this regard, it should be recognized that the employer in Gemeral
Coungel's opinion L-78-597 reported the momeys paid for the training
as compensation, Ovdinarily, where an individual is attending a class
or receiving instruction other than on-the-job training, that individ-
ual is not "subject to the comtinuing authority of the employer to
supervise and direct the mamner of renditiom of his service."

Therefore, since the payment in question is to be considered
remunerstion, it remains to determine whether or nmot a trainee was
"subject to the comtinuing authority of the employer to supervise and
direct the mammer of rendition of his service.” If continuing authority
of the employer is present, then the remuneration in question is com-
pensation creditable undexr the Railroad Retirement end Railroad
Unemployment Insurance Acts. In this instamce, it appears that the
“continmuing authority" test clearly is met im at least the third week
of the three week training program, since durimg that week the training
period culminates when the trainees participate in actual on-the-job
trainiag under the supervision of a conductor. They have been prepared
for this by the two prior weeks of classroom study., Therefore, the
trainees must be considered as being within the "continuing suthority”
of the employer throughout the entire training period.

CONCLUSION

Where, as here, remuneration equal to or im excess of the current
minimum wage is being paid by an employer under the Acts to trainees,
who are in some substamtial portion of the training period clearly
shown to be within the "comtinuing suthority” of such employer, such
remuneration is te be treated gs compemsation and credited under the
Acts for the period wherein it was earmed unless substantial and con-
vincing evidence to the contrary is shown., No such evidence appearing
in this case, I conclude that the service in gquestion is creditable
under the Acts.

Dale G. Zimmerman
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