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The Asting Director of Persoanel A= fo

" The Ass: ciate Gemsral Coupsel

Tour memcrendum of August 12, 1755, on the "iffect of H.R. MThN,
{ath Comgress, om Lsployment of Persommel .

This is ia reply to your sescrendun of August 12, 1955, concerming
the effect of sections 5 and € of H.B. ATMA, Shth Congress, lat Session,
(approved August 12, 15°%), om the esployemnt and status of certain persommel
in the Failroad Retirement Doard .

Pefure discussing the several gmetions reised in your auemorendus,
i desz it appropriate to quote the pertineat provisisas of the Mailroad
Hotiremant Act and the Feilroad Unemployment Imswrance Act. Seetion 10(b)s
of the Fallr:ed Fetirement Act resds in pertisent part as fallowes ,

The Doard sball * * * wploy suek individuals andi provide
for their compensation and expenses &2 Ay bs pecessary for
the proper discharge of 1%s fumetiome. 4ll positisas to whieh
sack iafividesls are appointed, except ome Administrative
Assistant to each meaber of the Scard, sball be in and under
the coupetitive civil-service and shall act be remcved or

excepted therefrom.

destism 15(e) of the Fallrsed Retiressat Aot reads in pertiseat
part as followst

The Board is hereby sutborised and directed to select
itwo actuaries, uae froa reconsndatiscs mzeds by repressnta-
tives of esplayees and the other froa recoumendatisny made
by representatives of carriers. Thess actuaries, alomg
vith & third who siall be designated by the Jeoretary of
the Tremsury, shall be wnown 48 the Actaarial Advisary
Committee with respect to the Fallroed Retiremest Agoounmt.

wxan(x)ummmmmMu
followss

‘The Hoard may emter 1nto agreements or Arvengesents With
eaplayers, srganisstions of esployers, and reilway-labor
crganisations whish arve ammumn&m

)
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It is my opinicn that the above-guoted swetion 15(c) of the Dailvead
Hetiresent Ast, seetion 12(8) of the Imilv-ad Usssployment Insurence Ao, and

the last proviss ia the emceypt, quoted wbowe, from section 18(1) of the latter
Act (amd not any sseepiioa fres ihe cgepetitive service such as Sebedules A, &
s C,) are the legal besis for the present status, sed fulure saployuent, ia
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stated, Aod by pointing out spevifically tiet the samctment of

prposas
BJJi, AThh would aave po affect whatever sa the sontinued application of
thege seations. Thus the Hsuse Comcittee 2n Interstats and Foreign Comuerce,

ia its report of this BilL 6.5, W7h&, supre, steted in pertinsnt part as

followas

*It sbhould be noted that the followimg positions will
Bt be affected by the enssteent of the Bills Peeitiome
of wsubers f the Astumrial Advissry Coanittee, who are
appointed under the provisiocms of section 15(e) of the
Fallroad Fetiresent Aot positisne of saticoal reportisg
sfficsrs W are selevted by the standeard reilwmy labor
srghaisations Lo serve Witiout resamretion, and who are
paid saly their empenses usader sections 12(h) of the
fisilroed Unesployeest Incurance Ast and 10 (b) & of the
failrsad Fetiresent Act) and positises of specisl elaiss
agents Woho are agpoiatel under the provisions of sectisa
12(1) of the imilroad imemplayment Insuresce Act. The
provisiome in the present law unter which these persons
serve are not amsaded by the reported bill.” House feport
Ho. 106, to mescapeny 4.5, KTk, Bikth Coagress, First
Session, page §.

FILL", atates iz pertisent pert as followss

“The amendiments aade by these tWo sections of the Bill would
have no effect om the speeific direciion given, and s thowity
gimated, ¢ the joArd aad to the decretar; of the Treasury in
sestiza 15 (2) of the failr-ad Betiremsat Ast to selesct aad
provide for the cospenstti-a of sesbers of an sctuarial edvisory
sormuitiee, Sor would thes: esendawsts ave any effedt o8 the
continuance of the provisisns of sectiom 1B(1) of the Sailromd
Unesploynent Insurescs At, Suthorisiag the Foard expressly t°
appoiat perssng, Without reghri to the civilegervice laws, to
sceept unerPloyaent insureGnes registretisms and to perform
incidental serviess iu certain special Grets wiers registya-
tion facilitics are notl stherwise available, sad t9 provida
for thair ccapenseticn 0 & plece-rate asis. Sixilarly, the
sssninents w.ald i a0 WAy nwmnsum
mmwmmmu( & of the Sailroad Retirement
Aot end sestion 12(h) of the Ballroad Usssploymest Insurence
ACt tO enghge or exPploy offieers of reilway labor srgsninms-
tions to perfors sertain funeti as for the Board, and te pay
the additispal sxpenses incurre’ ia such porformance, Slthuugh



_ I
Fmzoracdus to
The Astiag Uirectoer of Perscanel

stharwise without resuneration, Is all sther respects,
howsrver, the civilessrvice lawe would be appliceble %o
employses of the Board 88 indieated, and in the euploy-
seat of eployees for susk positions a8 attorneys for
which the Civil dervice Coamissiom might not othervise
provide conpetitive emmminations, the Comnisslion would
mave sutbority ¢ provide such ammmisations. House
Heport, sugew, peges 15 swd 16, )/

Alss, the enate Committee on Labor and Publie Welfare, in its
report on the stae bill, stated ie pertinent part as fallowss

“The provisions of the bill, which would anend only
the gemeral provisicans of sectiom 10 (b) (M) sad section
12 (1) with regard to esploymeat by the Xailroad Evtirement
board, wuld not affect in any way the esployuent sf mesbers
of the Astuarial Adviscry Commitiee for whose appointaent
spesial provision is sbde in seetion 15 (e) of the Eallroad
Retivement Act) positicns of aational reporting officers who
are selscied by the respective satismal reilwmy labor sre
ganizations to serve without pay, snd who under sectioms
12 (n) of the Sailroed Unewployment Insurencs Act aad 10 (b) ()
of the Zallroal Zetiremest Act are pald for expenses caly} aad
the positions of special claiss agents wio are appointed
pursusnt to special suthority contained in sectiom 12 (1)
of the Fallroed Unesployaent Insursnge Act. iepate feport
Ho, 1080, to sccoupmay H.P. AN7hh, Gheh Congress, First session,

And the oeme demmte Heport, im the SECTIONAL EXPLANATION OF THE
COMITTEE BILL", ethtes in pertinest part ss follows

"The susodwents sade by sections 5 and € of the bill
m.wm,mum:umwm,wmnu

1/ The referevuces Ln the Commities Raport to seetion 10(DJ8 of the /iailroed
Fetirement Act (im sddition to section 12(h) of the Railrosd Unewployment
Insurence Act) &8 sutiority for the payment of expenses to Natissal iee
porting Officers (see first seutemce of section 10(b)h of the Bailwrosd
Hetiressnt Act) whose services, in some cases &t least, are for the beas-
fit of both Acts, show & Congressisaal understanding that the grant of
authority for the Somrd t5 pay the expenses of porscae eaployed in the
administretion of the imilroad Retiremsat Act was general, and that the
restrictiss added by section 5 of E.B, T8k to the employment of come
pensated tudividunls was not seesss@rily & restrictiom su the esploysent
of persons in this special eategory performing fenotions usder the Baile
road Fetiresent Aet for no coapensation whatever. (dee House Hearings on

#.E, %N’ Pege &)
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given and the sulhority expressly graated to the board aud
t9 the secretary of the Tremewry in section 15 () the
hailrond “etiresent Aet to select sad provide for the compen~
saticn of members of the Actuarial Advisory Commities, The
anendmeats wiuld not lmve say effect eitder oo the provisions
of seetion 12 (1) of the “ailrosd Unesployment Insurenece Act,
which suthorised the Doard expressly to appoint persons, without
regAri to the eivil-service laws, to accept wnwmPlaymmnt insure
aace reglatrations amd to perforz incidental services in certain
specill aAreas where registretion facilities are not ostuervise
availabls and to gprovide for their coupensation oh & plece~
rete basis., Hor would the smendsents in any way deprive tie
Somrd of the sstbority sow granted it by section 12 (k) of

the Bmilromd Unemploysent luscrescs Ast sad section 10 (b) (&)
of the fmilroad Hetirememt Act %o engege or exploy sfficers of
roilvmy lator crgsaisatioas to perfurs certain fimetions. far
tis Soard, asd to pay the sdditicsml expenses incurred for
sues perforaance, &ltsdugh otherwise witbout resuseretion.

in svery other respect, Lowsver, the civilessrvice laws would
Le applicabls to explayees of the Fosrd as indiomted, sad
when esploying perssns for such positions as sttorasys for
which the Civil Service Commission might uot stherwise pro-
vide competitive emmuimations, the Commiseion would nave
authority to provide suel exmninstioas., Sen@te Heport,

SupEe, phges 10 mad 11, 2/

i an of the spinion, thevefore, that the official perscsnsl sction
for the ihree categaories of suplojees nased sbove be amended to reflect the
appuintment suthority contalsed in seotion 15(e) of the Fallrosd Fetirement
Act ant sections 12(k) 3/ snd 12(1) of the Failrosd imemploymeat Insursace
Azt, respectively) sad tiat all future appeintzents ia those three catsgories
be Tor-ally indiceted as being nder the sathority of the indicsted sections,

Hith reference to persoas in excepted” positions, such as Parte
tmmmmﬂtmwmmmmmucmm
©,101{g) of the Civil service Regulations and Attorneys with
appoictmeats , :lzmmmdmmﬁméwx.n.tm,p
would warrent the conclusion that such persoas should pot saly nst #EP-
arate! from sarvice upon the eamctment of the ssendaents but should seguire
mnxuummmmuamamw. The
interpretation placed upon such sections by both WMMM
indlcates, however, tist, while separation fros the service WAs not s be
countenlinesd veoRune of the ensctimnt of the provieions, suek perssne would

2/ see footuote 1.
3/ Gee footmote 1.
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be required to pass acu-ccapetitive civil serview emmminatioss before ob-
talaniag classified e¢livil service status, Thus the House Committee Heport
states in pertizant part as followas

"I% is contewplated that perscns not holding clessified
(eonpetitive) positions in the Railrond Fetirement Beard on
the date of enhetamat of this legislation shall zot be sep-
arsted from their positicons by reassa of the asecdnents mumde
by seetions 5 and & of the reparted dill. It is the istent
of the coumittee that suek individaals simll e afforded &
reascasble spportunity to sequire & classified (coupetitive)
uvu«cwm status through suitable noncoupetitive emanian-
tions, louse Feport, aiprs, pages 7 amt &, )

The stme House Feport, um*mmmw

THE COMMITTES 3ILL" , states as follows)

‘It is contemplated that persons not helding eclassified
(thtvl) poaitisne in the imilromd Retireseut Hoard on
the date of enmctment of this legislation sball 2ot be sep~
amted from their respective positions by reascs of the
asetudments made Ly sevtions 5 smd - of the reported bill,
it is the intent of the comnities thet such individuals shall
be afforded & rensonable opportanity to scguire & classified
{coupetitive) civileservice statas tirough suitable nancom-
petitive esaaioations.” EHouse iepert, supre, pege 15.

And the Uenste Comuittes Keport states as follows)

“The bill, of eourse, wuld 2ot separate from the

loard's employ scyone now employed by the Eallroad Fstire~

mmmunmumhn.-emm

under cuwryent rules of the Civil Service Commission, dut the

bill does contesplate that all such persans who Are now without
gompetitive status skall eve & reascosble opportunity %o ae-

guire such & st8tus thruugh & suitabls monecupetitive emsming~
tion. lenste Report, supEs, pege §.

The ssue Jenste Report, ia the 3JS0TIONAL ZXPLASATION OF TH:
LILL" , states as follows)

*nummmmwm
(conspetitive) positisns im the Haillromd Retiremest Soard whea
the amenduents are enacted shall aot Se separeated from their
positions by resscn of the ssenisents sade in sections 5 and 6
of the ®ill. It is the intent of this comuitiee that these
isdividuals be afforded & reasconsble opportumity to sequire
& classified (competitive) civileservice status through
suitable nongompetitive examinatiocna. Genste heport, suprs,

page 11,
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i me of the opinion, therefors, Lhat persons aov is  exceplad
positions sre wder no vircunstences o be separated from service by reasca
of the ssmundwents =ade by ssctions 5 ead & of M0, W, snd et swch
persons must be given & reasuadble opportunity to soquire & {9k~
petitive) eivil serviee ststus through sultable non-vospetitive examinstions
prescribed and sdministersd by the inited Mtates Civil Jerviee Comsission. b/

i ma &lao of the opinion thet if (as seems to be the case from the
aibtements in your mescresdul) tie part-time sad intermittent employees you
described are, ia Mact, exployed 9a & tenporary vather then persasent besis,
they would come withia the permissive provisions of section 2.308 of the
Civil Jervice Regulmtions, and would not at all be affected Ly sections 5
and & of H.Ji. WTR4, . Wits respect to “teuporary” esployees eoming
within section 2 302 WW,WMthWM
as follows)

The snactment of sectious 5 sad © of the bill would not
is ssy way restrict the mutbority of the loard 0 sake tene
mwwmmumaum-m
registers, The Civil Jervice Comxiseion has autiorised the
imilvond Fetirement loard, with sther Pederal agencies; %o

111 ‘eonprtitive positious' through agenuy rearuitasut
‘wien a9 civil-service registers nave Leen establishes for
iadividual positions or woen sivil-service registers are
Wanugmwc This suthority extends even
to ‘& position whiech will comtinue for more thas ose year'
{Federal Personnel “sausl, p. A-1-3) Tivil serviece Bule,
sec, 2.302)," Genmte Heport, supre, peges b and 5.

5/ The lateat , Gxpressed in Lhe Feports of the tWo Committees, not Lo sepe

arate susi persons frok service io the “gar! sad to afford them & resscusble
apportunlitly to pass noncoepetitive civil serviece exmsinsticns, aay resscnsbly
e construsd, in sy opiniom, s Congressicnal interpretation sf the langumge
in sections 5 mnd €, wiien is certainly suseceptible to sueh sn unierstanding,
8o that the "BMlanketing in" mentioned in your mesorendum, is effected by
“speeific provisioa of lsw . lHote partieularly theat this interpretstion
vas on & bill introduced i the House by the Chairwan and several other
sesbors of the House Coamitiee on Intersisate and Foreisn Commerce, aad in
tae senmte by the Chairomn and several other mesbers =f the Senate Commitiee
amwmmm.mmmm;mmumm
tation was discossed ia the ' Wwammm

(Gee pege 17 of Senate Feport No, 1040 on the BALL R.E, 7hk), and

during the delstes io the Jenste (see m,m.m&-nmn
af the Congressional Record for July 29, 1955) and that sush interpretas
tmmﬂwww.mﬁ%uemmawncﬂtm
after was unAbimsusly approved by the Louse,
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¥ith refereace to the paysmat of the expenses of the Civil Serviee
Comsission insurred in conducting eoapetitive examinations to fill atiormey
positions ia the Bomrd, it is uy spiuion that we nesd not rely on the Sonrd's
mzymumntt)ummwmm
Act, 1If, in spite of the pusitive requirement tidt civil serviee amaming.
tions be given, the Commission believes thet it is bound by en appraprister
restriction epplicable gemerally, the Somrd could, sbvicusly, pay such en-
penses out of sdministrative funds just as it does for the expenses of other
resrzitment activities, On this question the Hcuse Committee Report stated
as followss

"Isur comcittee is cognimmat of the feot that, followiag
the emactaeat of the reported pill, elivil-servies caaninetions
would be required for candidates to f1ll vecanciss for sttormeys
for the Solrd,. At the pressat time, Sttorseys’' positions avre
exceptel frue the conpetitive clvil service and ave ineluded
in schedule A. The comsitties is confldent that suiteble
Arrasgemants can, and will, be made by the United States Civil
fJervice Commission sud the /milrued Fetirement Bosxd for
rethods of emmmining and selecting candidntes to fill atterney
positions iu the Bomrd. The Congress smy sake apecific appro-
griations to the Comuission for this purpose. If ascessary,
meNMtumdmm-mm
tions sut of its administretive funds, louse feport, sume,

page 8.
And the Semate Comuittes Seport stated, ia tils counectics a8 followst

‘While the eometment of the bill would reguire tiat
ta be sppointed to suek positions s those of attoroeys
which the Civil Serviee Comnisgion does not now provide com-
petitive ezaminstiscus) pase soapetitive civil-serviece sasaina-
tisos, sueh ewmminsations eould very well be provided for thw-ugh
sultable arrengemsats betwesn the Civil dervice Commiseicza and
the Aailrond Betiremsnt Bgerd., The Bomrd eould pay the exponee
of conducting sush esaminations out of Mainistretive funds,
or special agpropriaticas esuld be provided by the Congress.’
Senbte Tepart, JupEs, PeEe .

With referwnce to the Administrative Assistemts to ihe leabers of
the Board, the eametment of tie ssendments 4oes not, in wy opiaicn, affect
the ezployueat or status of the presest turee Aduisistrative Assistasts te
the respective Doari esbers. The saendnent specifically Aealing with the
Mzinistyative Assistants is ia the form of 8 limitation on the assndsent
requiring thet "all positions” to which persons nesded by the Fomrd “siall
be in and under the coupetitive sivil service and shall not be resoved or
excepted therefrom’, This limitetios, in terss, modifies the desigastion
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“all positions” by the widitisn of the words “except one Mministrative
Assistant toc eaeh member of tie coari ., Literally, thes, tie positions of
Administrative Assistants are positions asot required %o be io the sumpetitive
eivil service fros which Lisre ¢&n b 0o resoval or exseption. In other
worss the asendweat doss 55t S8y saguAalifiedly tiat the poaitions ahall not
be is the coupetitive uivii service bul, in =y opiniom, sisuld be understood
A3 sAying Lo ore thAs LhAt the rescval of these positisns from the coepetie
tive sivil survice is perwmitted,

A review of the Jsbates in the Jeumie ou the subject supports this
position, 1 belisve, The sponsor of the provision in question, sendtar Potter,
intredaces it on tie floor of the Soaste after phesase vy the House of the
BL11 8,5, T4k, and paseage Ly the semste Committee, without this ssendment
(80 Lot sthervise there 1s =o specific lesislative uistory on the Questiom),
saying this ~ * ¢ * | was greatly comneersed over the RSt thet sections %
ani L vere t00 inelusive, It LG8 beem my Teeling - and the debtate a8 shown
1Lt eartainly most Meubers of the _eakie agree About this - LiB% & mesder
of the iomrd skould be satitled to exloct s sis own Administrative Assistast,
nis own eonfidential assistant, woxsoever he s&y deem Lomslect) and sbould
adt be restricted by the langusge of sections 5 and i, &8 they partain to
the civil serviee”. (Longressiceal Fecord, July 23, 1955, p. 10176) Tuat
statement WaS uAde, And tne Saendient lotreduded, following a protracted
disecasisn on the Derite of sections 5 amd € of H.E, AThA, imsofur as those
provisions would heave the effest of prohibitisg tie applicaSions of letedules
4, i and ¢ to Board ssployeent and ¢o persit persons vwith perumaent eppoint-
AE%LS DOV in sulh cltegories to obtala Tivil dervice status vy non-csopetitive
exaninstions, {e.g. sistoments of jeamtors Purtell and Allott, Songressional
fecord, July 88, 15§, pages 101T3-10174.) Hothimg im the discussion suggests
tali tie situstion of the three Aduministretive Assistants wes to be any
differsnt from wiat it would be if sections 5 and & were ast to de enmeted
&t all, sad sinee tiat 1e eametly the fore whiek the saesduent congerning
thase positicns took, 1 see no reascn far trestisg then any ¢ifferently from
what they would neve been witious “he phasage of zactions 5 and &, Ia other
wrie, it is sy opialos, the positions of the thres Adsinistrative Assistants
asd the stetuwses of the three incurbents Sre in exactly tbe séme situation
83 regaris the Clvil service Comxission aad its riles and regulations as if
Hob, W78, supre, a4 Dot Leen enmcted. Whatever applied o these positions
andi ts their ineucbents helfore still sppliess there (s oo chaage.

Wnile ibe provision excepting t2e positioms of Aiministretive Assis-
tantas Lo sokrd sesbers from the provisisns added by seciious * aud & of the
enmoted bill alght be construed as sciommtisally removing saes positions (but
sot tae lacusbents) fros ine classified ¢ivil service, I telieve that the
iaterpretation discusssd Above 1s tie wore re&sooable one,

Baj

igvis B, ohreiber
Assoslats Jemeral Coussel
Vel  zZomrs senbers
sgeretary of tie Doard
Chief . mecutive Ufficer



