" Lot MEMORANDUM/. __
/ )\

»
4 ? 1 » s ] J
et v (I Jit-tn

‘ : “ fAn—e A o M ) _» a2 Chpaects ' ~
. 2 hT=70
( WASHINGTON

Do C . '10/,7 = Ve 5} v
’ - 'S s (
Novembor 17, 1938 L— 8 \ OO

TO ) _ond
PRAF AP W JSAVAT
I J

) » e
v, 20 (12 ¢
1

The Board 7
FROM The General Counsel

SUBJECT Crcditability of serwvicec to Tho>Elcctric Package Agency

On August 17, 1938, I submitted an opinion to the Board in
which I concluded that The Electric Package Agency (hereinafter referred
to as the "Agency") was an express company subject to Part I of the
Interstate Commerce Act, and was, therefore, an "employer" within the
meaning of the Railroad Retirement Act since May, 1902, Since I sub=
mitted that opinion, howecver, certein information has been given us by
the Lakec Shore Electric Railway Company, onc of the participants in the
Agency, which has led mc to change my opinion as to thc status of the
Agency.

This additional data, which was furnished us by Mr. F, W. Coen,
. Recceiver of the Lake Shorc Elcctric Railway Company, establishes that The
Elecctric Packagec Agency was mercly an operating department of the various
railways involved, and that the persons ongaged in the performence of the
opcrations of that Agency werc either employecs of particular railways
involved or joint cmployces of all thosc railways.

The following description of the Agency is based upon the data
supplied us by Mr. Coen.

The Agency was cstablished some time in 1898 by the officers of
the Lorain and Cleveland Railway Company, which was a predecessor to tho
Lakc Shore Electric Railway Company, to handlc lcss=than-carload freight
and cxprcss matter. Subscquently, other carriers became participants in
the oporation of the Agency.

The Agency was finally cbandoned as of July 16, 1934, when all
its tariffs on file with the Interstate Commerce Commission were cancelled,

The participating carriers during the agency's existence, and
the period of their affiliation with the agency, may be listed as follows:

1. The Lake Shore Electric Railway Company, or
its predecessor company, The Lorain and Cleveland
Railway Company, from 1898 until the discontinuance
of the Agency. The Lake Shore Electric Railway Company
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has been held to be an "employer" under the

Railroad Retirement Zct from September 25, 1901,
until it ceased operations about a year ago; and
service to The Lorain and Cleveland Railway Company
has been hceld creditable as service to a prede-
cessor carrier by railroad.

2. The Cleveland Reilway Company or its
predeccssor company, from 1898 until approximatcly
1925, DNo ruling has yet been madc on the status
of thesc companies,

3. The Cleveland, Southwestern Reilway and

Light Company or its prcdecessor companics, from

1898 or 1899 until approximatcly 1930, The Cleveland,
Southwestern Railway and Light Compeny has becn held
to be an "employer" under the Railroad Retircment
Act from May 3, 1924, to February 28, 1931; and the

leveland, Southwestern and Columbus Railwey has
boen held to be an "cmployer" under the Act from
January 1, 1918, to lay 3, 1924,

44 The Northern Ohio Traction and Light
Company or its precdecossor companics, from 1898 or
1899 to about 1925, No ruling hes yct been made as
to the status of this company under the Railroad
Retirement Act,.

5, Thec Cleveland, Painesville and Eastern
Railway Company, from about 1828 or 1899 until about
1925,  No ruling has yet been made as te the status
of this company undcr the Act,

Mr. Cocn states that there wero some other small participants
in this Agency, but they were added on to the main participating carricrs
listed above, and did not continue this opcration for a great while. MNr.
Cocn states further that for many ycars, the iAgoney service was operated
between Cleveland, Ohio, and Detroit, llichigan, by the Lake Shore Elcctric
Reilway and the Detroit, Monroc and Toledo Short Linc Railroad Company.
The latter company, however, was rot o participating carrier in tho Agenecy
but handled the cars and merchandisc by special arrangement with the Lake
Shore Elcctric Railway Company.

The Ageney's monagement was as follows: A comaittcc consisting
of the General Managoer of cach participating carrier, or his representa=-
tive, dirccted the Agoney's activities, and cmployed a manager to hendle
tho dotail. All salaries and changes in salaries were fixed by the
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representatives of the members. All employees whose activities were
common to several companies were approved by the various carrier rep-
resentatives, and employees working wholly on an individual carrier
were approved by the manager of the particular carrier, and were sub=-
Ject to discipline and dismissal by the manager of such carrier,

The persons engaged in the performance of the Agency!'s
functions at Cleveland were considered joint employees of the carriers
participating in the Agency, while those working on the Lake Shore
route were considered employees of the Lake Shore. In both cases,
these persons werc accorded the same rights and privileges as any
other carrier cmployec, Furthermore, they werc subjeet to the super-
vision and dircetion of the participating carricrs as to the menner in
which their services were performed; and werc paid sometimes by the
Agency with the funds of a carricr and sometimes directly by a carrier,

In a letter dated October 27, 1938, Mr, Coen makes the state-
ment that:

"I was closely associated with the Electric
Package activities from its inception in 1898
until its discontinuence, and in consequence
knew how the business of the Agency wvas handled,
knew a great many of the employees, and knew of
their relationship with the carriers, and from
such knowledge covering the entire period of
approximately 35 years, I feel that these
employces were the employecs of the carrier and
were paid out of the carricr funds just as surely
as if all of thesc activities had becn carried on
in the namc of the Railway Company - the use of
the namc Electric Package Agency being merely as
a nmatter of convenicnce in the carrying on of the
business which it conducted in bchalf of the
carricr,"

Mr. Coen statcs that the financos of the Agency worec handled
somowhat as follows: Tho Agoncy, not being a corporation but only a
name assumcd for conveniencc, had no capitel, and used its collecctions
for business done to pay its expensec, All equipment which was used,
such as vehicles, officé and station equipment, etc., was owned by the
carriers, In Cleveland, where it was a joint agency representing the
various carriers, the expense for the necessary equipment was borne by
the various carriers. The expenses of the Agency, gencrally speaking,
were borne by the Agency. This expense, however, did not include any
payment to any carrier for services performed by it, such as transpor-
tation of merchandise, etc. The income on cach carrier line was allotted
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to that line and the expenscs on cach carrier line was allotted to
that line. If tho income oxceceded the cxpenses as ebove described,
such cxceoss was paid directly to the carricr,

In the' casc of the Lake Shorc Elecctric Railvay, tho incomo
and cxpenses accruing to it were contered on thc Lake Shore's books as
gross income, and cxpenscs of the Agency were carried to the appropriate
accounts as shown by the records of thc Lakc Shore, Lir. Cocn states
that "so far as the Lake Shorc Elcectric Railway Company is conccrncd, the
operations of the Elcctric Package Agency and the cmploycos connected
therewith, were in fact a part and parcel of the railway opcration, and
Electric Package Agency was only the namc used for that vohicle."

It should also be noted that the Agency was not rcquired to
make any state or county tax rcturns, or rcports to the Ohio Public
Utilities Commission or to the Interstate Commerce Commission, all
these reports and returns being made by the participating railroads,

Mr. Coen submitted data on the gross income, gross expense,
and net earnings of the Agency for certain years, including a state=
ment of the percentages of each of these items attributable to each
participating carrier. From this matérial it appoars that, excluding
the last few years of the Agency's life, when the Lake Shore was the
only participant, thc Lake Shore's percentage of gross income and gross
oxpense during the oxistence of the Agency varicd from about twenty to
forty-five per cent, and its percentage of net carnings varied from
about twenty to fifty-threc per cent.

The Ageoncy possesscs the characteristics of a railroad
association within the moaning of scction 1 (a) of the Railroad Retire-
ment Act, with the exception that on the evidence we now have, it does
not appear that it was "controlled and mai ntained wholly or princi=-
pally by two or more employers" under the Act, as required by the Act,
during its entire existence. As may be noted from the above list of
participating carriers, only onc of thec participating carriers has
been ruled by thc Board to bo an "omployer" as far back as 1901, Conse-
quently, the railroad association approach is unsatisfactory for prescnt
pUrposcse

The foregoing information cstablishes, however, that the

Agency was merely an operating department of the various participating
carricrs, and that thc persons engaged in the operations of the Ageney
were cither employces of particular curriers, or werc joint cmployces
of all the participating carricrs, In view of the fact that cither the
Lakec Shorc Elcctric Railway Company and its predecessor, the Lorain and
Cleveland Railway, participated in the operations of the Ageney from
its origin in 1898 to its final discontinuancc as of July 16, 1934, I
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conclude that the persons engaged in the performance of the Agency's
operations were, as to (1) the work done by them on the route of the
Lake Shore or on that of its predecessor, the Lorain and Clevcland
Railway, or (2) work done jointly for the Leke Shore, or its prede-
cessor, and the other participating carriers, in the service of an
"employer" (The Lake Shore Elcetric Railway) or of a predecessor
carricr by railroad (The Lorain and Cleveland Railway Company).

These persons werec either dircctly or indirectly compensated
by the Lake Shorc, or by its predecessor, for the work done by them
for thosc two companies., This conclusion is the recasonable inferencce
to be drawn from the fact that throughout the cxistence of the Agency,
the Lake Shorc, or its prcdcecssor, playcd a most important part in
the activitics of tho Agenecy, with the rcsult that -during this centire
period, the Lakec Shore or its predocessor, was having work done for
it by the Agency and was making payments, cither direcctly or indircctly,
for the labor involved in such work on its bchalf,

Consequently, it is my opinion that the work pcrformed by
persons cngaged in the operations of the Electric Fackage Agency
(1) on the routc of the Lake Shorc, or on that of its predeccssor,
the Lorain and Cleveland Railway, or (2) performed jointly for the
Lake Shore, or its precdcccssor, and the other participating carricrs,
constitutes scrvice which is crcditable under the Railroad Retircmont
Act, I recommend that such service be héld creditable from 1898, the
year in which the Agency was established, until July 16, 1934, when
the Agency was finally abandoned.

Lester Pe. Schocne
Gencral Counscl

C¢C to lir, Latimer
Mr, Eddy
Mr. Recd
Mr, Hodge
Mr, Lynch
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