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The D ire c to r  o f R e tirem e n t Claim*

The A sso c ia te  G eneral C ounsel

Q u estio n s  on R a ilro a d  R e tirem e n t A ct Amendments 
o f O ctober 30 , 1951

The answ ers t o  th e  q u e s tio n s  su b m itted  in  y o u r memorandum of 
»ovember 19, 1951 a r e  a s  f o l lo w s $

(1 )  ■■.ueation; S e c tio n  6 (1 ) (9 )  o f th e  A ct a s  a ended O ctober 
50 , 1951 p ro v id e s  t h a t  i f  th e  t o t a l  com pensation f o r  any c a le n d a r  y e a r  
i s  l e s s  th a n  %>3600 and th e  av e ra g e  m onthly rem u n era tio n  computed on 
com pensation  a lo n e  i s  l e s s  th a n  #300 and th e  employee has earned  in  
such c a le n d a r  y e a r  w ages, as d e f in e d  in  S e c tio n  6 ( 1 ) ( 6 ) ,  such w ages, 
in  an amount n o t  to  exceed th e  d if f e r e n c e  between th e  com pensation  f o r  
such y e a r and |3 6 0 0 ,  i s  t o  be allow ed#

In com puting th e  em ployee’ s av e rag e  m onthly  rem unera tion  
u n d er t h i s  p ro v is io n  o f th e  amehded Act a r e  we to  c r e d i t  th e  erip loyee 
w ith  wages in  an amount n o t t o  exceed th e  d i f f e r e n c e  between th e  t o t a l  
com pensation  f o r  each  y e a r  and #3600 b eg in n in g  w ith  (1 )  Jan u ary  1 , 1937, 
o r (2 )  w ith  Jan u ary  1 , 1951, th e  e a r l i e s t  d a te  on which wages up to  
#3600 a y ea r may be c r e d i te d  under th e  S o c ia l  S e c u r i ty  Act as amended 
in  19 50 , o r (3 )  November 1 , 19 51, th e  d a te  on w hich th e  R a ilro a d  e t i r e -  
ment A ct amendments o f 1951 w ere made e f f e c t i v e f

me u n d e rs tan d  t h a t  th e  in c re a s e  in  b e n e f i t s  because o f  
th e  c r e d i t in g  o f a d d i t io n a l  com pensa tion  and wages un d er th e  amendments 
does n o t  ap p ly  to in su ra n c e  a n n u i t ie s  a c c ru in g  b e fo re  November 1 , 1951.

Answer: In com puting th e  em p lo y ee 's  av e ra g e  m onthly
rem u n e ra tio n  under S e c tio n  5 (1 ) (9 )  o f th e  amended Act (S e c tio n  2 3 ( f ) ,  
P .L . 234, 82nd C o n g .) , "wages" shou ld  be u sed  to  make up th e  f u l l  
d i f f e r e n c e  between t o t a l  "com pensation" in  th e  y e a r  and #3600 f o r  a l l  
p e r io d s  a f t e r  1936. W hile i t  was n o t u n t i l  th e  enac tm en t o f P .L . 234 , 
82nd C ong., on O ctober 3 0 , 1951, t h a t  th e  amendments t o  th e  S o c ia l  
S e c u r i ty  A ct w ere e f f e c t i v e ,  f o r  our p u rp o s e s ,  in  r a i s i n g  to  #3600 
th e  amount w hich co u ld  be c o n s id e re d  "w ag es" , th e r e  had been no r e ­
s t r i c t i o n  b e fo re  O ctober 30 , 1951 on J h a t amount o f "wages" cou ld  be 
used in  com puting th e  av erag e  m onthly re m u n e ra tio n , ex cep t t h a t  th e
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t o t a l  rem uneration paid  as ’wages" which we could  con sid er  in  th e  
computation was >3000. That l im it a t io n ,  u t  only th a t  on e, v.ould 
s t i l l  apply in computing our 3600 maximum fo r  p eriods .e fo re  th e  
euaetmant of the reeen t ar'sr detents.

( 2 ) q u e s t io n : S e c tio n  6 (1 ) (9 )  ox th e  1961 amendments p ro ­
v id e  t h a t  i f  th e  e x c lu s io n  f r e e  th e  d iv is o r  of a l l  q u a r te r s  be, in: in ,; 
w ith  th e  f i r s t  q u a r te r  in  w hich th e  em ployee was co m p le te ly  in su re d  
and  had a tta in e d  age ti& and th e  e x c lu s io n  from th e  d iv id e n d  o f  a l l  
com pensation  and wages w ith  r e s p e c t  t o  such  q u a r te r s  would r e s u l t  in  
a  h ig h e r  a v e ra g e  m onthly re m u n e ra tio n , such  q u a r t e r s ,  com pensation 
and  wages s h a l l  be so e x c lu d e d . In com puting th e  o a s ie  amount e e e d  
on an av e rag e  m onthly rem u n e ra tio n  computed in  sco o rd a tice  w ith  t h i s  
e x c lu s io n  r u l e ,  w i l l  we u se  a l l  i-.crem ent y e a r s ,  i .  e . ,  th ro u  h th e  
q u a r te r  of d e a th ,  o r  w il l  we compute th e  in c rem en t y e a r s  th ro u g h  th e  
c a le n d a r  q u a r te r  p re c e d in g  th e  f i r s t  q u a r te r  in  which th e  employee 
wa* co m p le te ly  in su re d  a..d had a t ta in e d  age 6&T

d ia ..a r i  The p ro v is io n  o f S e c tio n  &(1 ) ( 9 ) o f  th e  A ct 
a s amended ( l e c t i o n  2 3 ( f ) ,  P.L . 2 3 4 , -2nd c h i  ,.;, f o r  e x c lu s io n  of 
c e r t a i n  q u a r te r s  in  com puting th e  av e ra g e  m onthly rem u n e ra tio n  when 
i t  would r e s u l t  In  a h ig h e r  av e ra g e  re m u n e ra tio n , a f f e c t s  o n ly  th e  
d e te rm in a tio n  o f  th e  av e ra g e  m onthly  re m u n e ra tio n . >c o o rd in g ly , on ly  
t o  t h a t  e x te n t  would th e  com pu ta tion  o f th e  " b a s ic  amount* w hich i s  
p ro v id ed  f o r  in  s e c tio n  5( 1) ( 10 ) o f  th e  c t  be a f f e c t e d .  ' here  w ould 
>e no e f f e c t  on th e  c a l c u la t io n  o; the "*in c re  * n t y e a r s ' which are- 

p ro v id ed  f o r  o n ly  in com putln, th e  " « s i e  a r o u n t" ,  p u rsu a n t to  e c t io n  
&{ 1 ) ( 1 0 ) ,  n o t th e  "av e rag e  m onthly rem u n e ra tio n " .

(3 )  - e s t io n ; a c t io n  2 7 (a )  o f th e  1961 amendments provide  
t h a t  except a s  o th erw ise s p e c i f i c a l ly  p rov id ed , such amenuments s h a l l  
tax*  e f f e c t  w ith  re sp e c t to  e n e f l t s  accru in g  under th e  a ilr e e d  
Retirem ent Rot and th e o o ia l  S ecu rity  Xot a f t e r  the l a s t  day o f th e

on th  in  which e n a c te d , ir r e s p e c t iv e  of when s e r v ic e  and employment 
ooourrei o r ccmt en aatioo  or wa,,es were earned r.

oes t h is  mean th a t where death o ccu rred  on or a f t e r  
O ctober SO but before November I ,  1961, th a t th e b a s ic  amount on which 
th e  lump-sum d ea th  payment i s  based  must be computed in acco rdance  
w ith  th e  p r o v is io n s  in e f f e c t  p r io r  to  th e  amendments s in c e  i t  a p p e a rs
th a t  th e  amendment t o  a c t io n  & ( i) (9 )  oeoo es  e f f e c t iv e  fovem oer 1 , 
1961, and th e  lump-sum d e a th  paym ent becomes due in th e  month o f
uctober 1960?

no..or < v e t io n  2& e ) oi th e  19 ul a isenda to ry  e o t has
to  do on ly  w ith  '' b e n e fits  a c c ru in g  under th e  a i l r e e d  R e tirem e n t f c t s
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*nd th e  ao o ia l  S e c u r i ty  A ct a f t e r  th e  l a a t  day o f  th e  month it which  
t h i s  Act i s  e n a c te d " ,  so  t h a t ,  p l a i n l y ,  i t  shou ld  have no e f f e c t  on 
th e  com pu ta tion  o f  th e  lump-sum d e a th  payment aue w ith  r e s p e c t  t o  a  
o e a th  o c c u rr in g  on or a f t e r  U o to le r  SO, 1961, even i f  i t  o c c u rre d  

•.a o re  over:.ca r 1 ,  1961. I can se e  n o th in , o t i  e r . - l s e  i a  th e  a er,<i- 
ments t o  p re v e n t com puting th e  " b a s ic  amount" in  acc o rd an ce  w ith  th e  

o t  a s  amended f o r  p u rp o ses  o f th e  d ea th  payment in  th e  c a se  g iven  
even though  th e  amendments would n o t  o p e ra te  t o  e f f e c t  an in c re a s e  
in  th e  raonthly paym ents u n t i l  ovember 1 , I t  51 . In my o p in io n  
O ctober 3 0 ,  1961, th e  d a te  of «-raetw ?nt o< he a im  sentt , she* Id  . e 
th e  b reak in g  p o in t  under th e  r u l e  t h a t  l e g i s l a t i o n  i s  e f f e c t i v e  upon 
enac tm en t u n le s s  o th e rw ise  p ro v id e d .

(4 )  .u e s t io a t nder th e  iio c ie l e c u r i ty  Act any q u a r te r
a f t e r  th e  q u a r te r  in  w hich th e  wage e a rn e r  a t t a in e d  a=.e 6 , b a fe rs
1939 i s  exe lu d ee  from  th e  d iv i s o r  i n  com puting th e  am ount o f  th e  p r i ­
mary in su ra n c e  b e n e f i t  unuer th e  o ld  PIb fo rm u la  bet in c lu d ed  in  ooa- 
p u t in g  th e  p rim ary  in su ra n c e  b e n e f i t  under th e  r e v is e d  1 fo rm u la .
( A C laim s - a n u a l .  S e c tio n  8 6 .3 t u u l e t i o n s  So . 3 ,  e e t io c  403.302*

l * l  s an u a l Supplem ent, a c t io n  8 7 .3 ) ,  in ec& pati th e  amount 
o.i th e  a o la l  ; e c u r i ty  b e n e f i t  u s in g  com pensation  a s  i f  i t  * e re  wages 
unuer th e  o c ia l  1 e c u r i ty  Act f o r  th e  purpose o f app ly  in th e  o v e r - e l l  
minimum under S e c tio n  3 (e )  a f  th e  o t  a s  aaenaed  on O ctober 3 0 , 1961,
m ust «.-e exclude  such  q u a r te r s  from  th e  d iv i s o r  when th e  o ld  PI fo rm u la
uust oe used in  com puting th e  p rim a ry  in s u ra n c e  b e n e f i t  under th d  o c ia l  
e o u r i ty  o t?  I t  s o ,  m ust oom pensa tiin  f o r  such  q u a r te r s  a l s o  e e x - 

eludedT

; j - a t
e c u r i ty  form ula in  acco rd an ce  w ith  th e  p ro v is o  Ir a c t io n  ;v e )  a a  

•■wti cm 8 ,  P-L . 234 , 82nd G ong.) th e  t e s t  i s  "the anoun t or
t  e a d d i t io n a l  amount which would have been p ay ab le  t o  a l l  p e rso n s  * * * 
under th e  o o ia l e c u r ity  Act * * * i f  such em p lo y ee 's  s e r v ic e  a s  an 
em ployee a f te r  i.eoember S I ,  1936 were ineluded  i» th e  term 'em p lo y *  1 
*■ d e f in e d  ic  t h a t  Act * * A c c o rd in g ly , i t  i s  my o p in io n  th a t  i f
in  com puting th e  b e n e f it  p ay ab le  under th e  o c ia l  e c u r i t y  Act q u a r te r s  
b e fo re  1939 are excluded from th e d iv i s o r  th e n  we a l s o  would have to  
ex c lu d e  sueh q u arters in  computing th e  amount o f th e  minimum a n d , o t  
c o u r s e ,  i f  t h a t  would in v o lv e  a l s o  th e  e x c lu s io n  o f "'wages* under th e  

e c ia l  e c u r ity  Act then e  would have to  e x c lu d e ,  in  our co m p u ta tio n ,
sueh q u a r t e r s .

(b )  q u es tio n *  'he o c ia l  e c u r i ty  o t  a s  amended in  I960 
p ro v id e s  t h a t  wages beg inn ing  w ith  th e  f i r s t  day e f  th e  second q n e r te r  
o e fo re  th e  q u a r te r  o f d e a t h ,  e n t i t l e m e n t  o r f i r s t  e l i g i b i l i t y  a r e  to
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be exeluded from  the t o t a l  wages In coyiputing th e  p rlaary  in s u ra n c e  
b e n e f i t  i n i t i a l l y .  owe v e r ,  th a t Act a ls o  p ro v id e s  fo r  a la  r e -  
cq- i^utatloc s ix  months a f t e r  t i  e eontt o, 1 i l i a  In  a l i v e  ca se  a d 
s ix  siorrths a f t e r  th e  month o f th e  wag* ea rn er 's  death  or e n t i t l e m e n t ,  
whichever f i r s t  occurred , in  a s u rv iv o r  e a s e , ny inoree.ee r e s u l t i n g  
from such la g  reeoap u ta tion  i s  r e tr o a c t iv e  to  th e  f i r s t  month o f  
a t i t l e :  o u t .

lr. ap p ly ln ; th e  o v e r - a l l  A iiiulinua unuer o o tio n  5 (e )  
o f  th e  Act a s  amended on O etober 5 0 , 1951, ce m ust compute th e  A 
b e n e f i t  t o  w hioh sueh in d i v id u a l ! s ) i s  e n t i t l e d ,  o r would be e n t i t l e d  
on proper a p p l i c a t io n  t h e r e f o r ,  iresum e a ly ,  t h i s  i l l  r e q u ir e  us to  
recompute th e  sunount o f th e  o v e r - a l l  S A minimum s ix  m onths a f t e r  th e  
q u a r te r  o f  f i l i n g ,  month o f  wage e a r n e r 's  d ea th  o r e n t i t l e m e n t ,  which­
e v e r  th e  ea se  may b e . A d m in is t r a t iv e ly , how ever, i t  would be more 
e x p e d ie n t i f  i t  w ere p o s s ib le  t o  in c lu d e  th e  lag  reo o m p u te tio n  a s  an 
i n i t i a l  com p u ta tio n  in  d e te rm in in g  th e  o v e r - a l l  LJA sULni .u l « h i s  
would be p o s s ib le  because th e  o c ia l  S e c u r ity  A d m in is tra tio n  w i l l  
alw ays fu r n is h  th e  la  w ages, i .  e . ,  wages e a r ' e<. i r  th e  p e rio d  be­
g in n in g  w ith  th e  f i r s t  day of th e  second q u a r te r  p re c e d in g  th e  q u a r te r  
o f f i l i n g ,  u e a th  o r e n t i t l e m e n t ,  w h ichever th e  c a se  may e ,  because 
la g  wages a r e  re q u ire d  f o r  com p u ta tio n s  of su rv ivor  b e n e f i t s  u n aer th e  
a i l r o a d  . e t lr e m e n t R e t .  ‘ e r e f o r e ,  mey *e ir .e lu d e  such Is . reccan- 

p u ta t io n  in  ou r i n i t i a l  com pu ta tions  to  a e t e r c in c  th e  o v e r a l l  bSA 
&lnimum o r  must, we w a it  s ix  months b e fo re  making th e  la g  r e e o a p u ta t io n ,  
ever., though any in c re a s e  r e s u l t  in from  such com pu ta tion  would be 
r e t r o a c t i v e  t o  th e  f i r s t  month of e n t i t le m e n t?

insw eri In  d e te rm in in g  th e  o v e r - a l l  o c i a l  e c u r i ty  
iiiimum I see  in  r -eson f o r  v a i t i - .  g ix  months to  u*>k* th e  s o - c a l l e d  

’’la g  reco m p u ta tio n "  when . e have th e  i n f o r . a t i o c  a t  hand to  rales th e  
reo o m p u ta tio n  im m ed ia te ly , s in c e  any in c re a s e  r e s u l t i n g  from  such r e ­
com pu ta tion  w eult have to  be r e t r o a c t i v e  to  th e  f i r s t  month o f e n t i t l e -  

e n t .

(6 )  l e s t i  on: Under the S o c ia l U eeurity Act in e f f e c t
e fo r e  th e  I9b l ament :nents, a wa .e earner became e n t i t l e d  t o  a ic r k  

recom putation on proper a p p lic a t io n  th e r e fo r .  A fter  th e  wage earners  
prim ery Insurance lo n e f i t  b e -an to  accrue he could apply fo r  h ia  f i r s t  
vorfc recom putetion a t  any tim e . Kov-evar, second tod  su b seq u en t r e -  
noeiputationc wore perm itted  on ly  a t  in te r v a ls  o f  not l e s s  than 12 

o n th s  from th e  f i l i n g  a te  o f  the l a s t  a p p lic a t io n  io r  r e c capu ta t le a .  
An a p p lica tio n  fo r  a work rec im putation could tie f i l e d  only i f  th e  
wage earner was working fo r  lo s s  than 16 a month, or i f  working fo r  

ore nan 14 .99  a month it  he in d ica ted  he would cea se  such work
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during, t h e  e f f e c t iv e  d a te s  el h is  a p p l ic a t io n s *  ( t - o c ia l  ; » c u r ity  
A d m in is tra tio n  C laim s am nual, S e c t io n s  dd .1 and  8 9 .2 .)

In  a p p ly in g  th e  e v e r -a  11 A minimum we would n o t  be 
a b le  to  d e te rm in e  hen th e  I n d iv id u a l  worked f o r  le e s  than  lb  a  eo n th  
on th e  b a s is  e f  th e  p r e s e n t  wa e and eonpensaticm  d a ta  c e r t i f i e d  to  
us oy th e  bureau of wage and s e r v ic e  r e c o r d s .  n e i th e r  would i t  be 
e x p e d ie n t f o r  t h a t  b u reau  to  f u r n ia h  t h i s  in fo rm s tlo n  b ecause  a  number 
e f  em ployees re p o r te d  com pensation to  t h a t  bureau in  y e a r ly  t o t a l s  
and n o t  in  m onth ly  d e t a i l .  . u r t h e m e r e ,  where th e  em ployee a l e e  worked, 
f o r  wo, a s  covered  by th e  o c ia l  e c u r i ty  A o t, sueh  wages a r e  c e r t i f i e d  
to  ue  on a  t o t a l  y e a r ly  wane n a a ie ,  showing th e  nuea e r  of wet e q u a r­
t e r s  e s t a  1ish e d  f o r  th e  y e a r .  C o n seq u en tly , would th e r e  oo any  le g a l  
o o je c t io a  to  com puting work reco m p u te !Io n s  where in fo rm a tio n  fu rn is h e d  
ty  e i t h e r  th e  o c ia l  .sec u rity  Aomin i s  t r e t  io n  o r th e  our earn of wa, e and 
s e rv ic e  re c o rd s  in d ic a te s  t h a t  th e  in u iv i s u a l  was n e t  c r e d i te d  w ith  a  
wa e q u a r te r  of coverage lo r  a  c a le n d a r  q a r t e r  and d u rin , sueh  c a le n -  
dar q u a r te r  th e  em ployee d id  n o t  rvn , e r  com pensated s e rv ic e  f o r  a t  
l e a s t  one month?

u sw art th e re  shea- i c  ue no o o je o t io e  t o  th e  p ro ced u re  
you s u g g e s t ,  in  .Talc r a in in g  t i e  o c i a l  e c u r i ty  minimum, f o r  making 
t o  re c o m p u ta tio n  n e c e ssa ry  on a cc o u n t e f  orfc done a f t e r  a c q u i r in g  
e n t i t l e m e n t ,  s in c e  in  no c a se , I u n d e rs ta n d , co u ld  i t  r e s u l t  in  an 
overpaym ent, and the e f f e c t  in  e v e ry  case  would be s l i g h t .  Any d e te r ­
m in a tio n  made p u rsu a n t t o  sueh p ro c e d u re , how ever, shou ld  m  s u b je c t  
to  c o r r e c t io n  i f  the  a p p l ic a n t  l a  a o le  to  e s t a b l i s h  t h a t  w ere th e  
p ro ced u re  p re s c r ib e d  by th e  o c i a l  e e u r i ty  < c t fo llo w ed  h i s  b e n e f i t  

ou lu  oe la r ,  e r .

a v id  . ohrelber  
a s so c ia te  enerwl Counsel


