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The D irector o f Employment arid Claiias 

The A ssocia te  General Counsel

rayments by Erie Railroad Company to  
Employees Undergoing Hernia Operations

My opinion has been re q u e s te d  as to  w hether in d iv id u a ls who 
rece ive  certa in  payments from th e  Erie R ailroad  Company are e l ig ib le  
fo r  b e n e fits  under the Bailroad Uhemployment Insurance Act f o r  unem­
ployment due to s ick n ess . These payments are made to employees under­
going hernia o e rat io n s , and c o n s is t  o f  a b a sic  amount o f 150 , p lu s  

2.50  fo r  each of the employee’s years o f  s e rv ic e  a fter  t i t  f i f t h .

I t  appears th a t the Railroad allow s employees with h ern ias, 
not connected w ith any other in f ir  mity, the p r iv i le  e o f  an operation  
by the R ailroad’s surgeons without charge, and in  ad d ition  taices the 
payments in  question to them. This i s  done w ithout regard to  whether 
or not the "hernia i s  serv ice-con n ected , and without regard to  any p o ss ib le  
l i a b i l i t y  on tnc part o f  th e Railroad; we have been in f  or ed th a t i t  hat 
teen cone even in  cases in which the s ta tu te  o f  lim ita tio n s  could c lea r ly  
bar a s u i t  against th e Railroad. The payments are a lso  made without re­
gard to  whether an employee su ffer s  a lo s s  o f  earnings because o f  the 
operation . Thus, th e /  are made even l o  sa la r ied  employees who s u f fe r  no 
lo s s  o f  wages when they are o f f  work because o f i l l n e s s .  Tney are a lso  
made to employees who have been on furlough.

in s  payments are maae by vouc/ier. The voucher contains no 
reference to  any day or days, such as the date o f  the operation or the  
beginning and ending dates o f  tne period  o f convalescence. As in d icated  
above, the amount o f the payment an employee rece iv es  does n o t i:i any 
way depend on the length  o f  time he .nay be absent from work as a r e s u lt  
o.i the operation . However, each amployee rece iv in g  a payment i s  re ­
quired to s ig n  e r e le a se .

The Railroad Company contends th at the payments are g r a tu it ie s .  
According to  the inform t io n  we have rece ived , th e  Company adopted the 
p o licy  o f maJ in te th ese payments because o f  i t s  d e s ire  to  keep i t s  em­
ployees p h y sic a lly  f i t ,  to  preserve fr ie n d ly  employer-employee r e la t io n e , 
and to avoid the n e c e ss ity  o f d is tin g u ish in g  between cases in  which the
hernia is  serv ice-con n ected  ani those in  which i t  i s  n o t . I t  appears

hat there i s  no w ritten  agreement, l e t t e r  or exchange o f  any kind
Lig; tin , the Railroad to ;.iake the payments.
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1 hether rece ip t o f  the payments in question  would prevent an 
employee from rece iv in g  s ick n ess  b e n e fits  under the Railroad tneap loy- 
ment Insurance Act depends in  part on * nether the payments are ’remuner­
ation" w ithin the meaning o f  the A ct. Jnder the p rov ision s o f  Section  , 
l ( k ) ,  a day cannot be a day o f  sictu iess i f  remuneration i s  payable o r  
accrues to th e  employee w ith  respect to  that day. "Remuneration i s  
defined in S ection  l ( j )  as meaning pay fo r  serv ices  for h ir e , including  
pay for time lo s t ;  i t  does n o t , however, include payments received  pur­
suant to a nongovernmental plan .o r  s ick n ess insurance.

There i s  a presumption th at payments made to  an em ploye by a 
corporation are not g r a tu it ie s ,  s in ce  o f f ic e r s  and d irectors are u su a lly  
not authorised to  matte a g i f t  o f  corporate funds. The mere a lsan ce  o f  a 
le g a l  co n sid era tio n , or the fa c t  th at an employer i s  nut under a duty to  
pay, does not n e c essa r ily  ma.<e a payment a g i f t  orr g r a tu ity . Gf. pinion  
l- ii7 -2 3 6 . T a le n t s  made by a r a ilio a u  to i t s  enployees are usually  based 
to some ex ten t on past ser v ic es  or on the expectation  o f fu tu re  s e r v ic e s ,  
and are th erefore not g r a tu it ie s .  This i s  p a r tic u la r !)  apparent in  cases  
in which the amount o f  the payment i s  re la ted  to the em ployee's number of 
years o f  s e r v ic e , as i t  i s  in  the case o f the hernia >s ments made by the 

r ie  a ilr o a d .

Upon a consiceration  o f  a l l  the fa c t s ,  i t  Is evident th a t tne  
ysyaents here under d iscu ssion  ere e s s e n t ia lly  payments made by une 
a ilro a d  Company to  promote the h ea lth , good w i l l  a d contentment o f  i t s  

employees, and th at they are mace in  consideration  of p ast or future  
s e r v ic e s . h i le  i t  is  true th a t the ompaqy has been n fluenced  to some 
ex ten t by i t s  d esire  to avoid the n e c ess ity  of d is t in g u isn in b between 
service-con nected  and other h ern ias, the p o licy  which i t  has adopted 

rovides for  payment w ithout regard to  W e cause of the in f ir m ity . Con­
seq uen tly , and notwithstanding the fa c t  that an erquloyee receiv in g  such 
payments sign s a r e le a s e , rather than merely a r e c e ip t , i t  i s  apparent 
th at the payments do not have the character o f  payments on account o f  
l i a b i l i t y ,  but rather o f payments fo r  se r v ic e s , t in c e  the payments are 
not made under an insurance p o lic y , tr u s t ftind, or any other such arrange­
ment , and hence may not be regarded as made pursuant to a nongovernmental 
plan fo r  sick n ess insurance, they must be held to be "remuneration" as 
defined in le c t io n  l ( j ) .

' hilfc the payments in  question ere remuneration, they are made 
e n tir e ly  without referen ce to  any time, fa c to r s , such as the length  of 
time which might be required for  an operation or fo r  convalescence.

hey sre  not re la ted  in  any way, e ith er  by the voucher or o th erw ise, to  
any period o f  tim e. I'he payments cannot, th erefore , be regarded as pay­
able or accruing to th e employee with resp ect to any p a r ticu la r  day or 
days, w ith in  the meanin o f le c t io n  l(k )  o f the A ct. A ccordingly, i t  
i s  my opinion th a t th e rec e ip t o f  such payments does not prevent an

I
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ind iv idu al from t e i n L e l ig ib le  for  b e n e f it s  auaer the c t ,  for unem­
ployment due to  s ic x n e s e . l /

aviu . Schn Lber 
A ssociate General Counsel

cU

OKitpe

1 /  S in ce , as pointed out atovee "the payraenis are not made on account 
~  o f l i a b i l i t y ,  they are not w ith in  the purview o f Section  12(o) of 

the Act.


