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Office of Management and Budget 
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Dear S lra i

In  attem pting to  Implement the Privacy Act of 197* the Railroad 
Retirement Board haa discovered a possib le  c o n f lic t  betweea se c tio n  
552s(d)(1) o f t i t l e  5 of the United S ta te s  Code and e e e tte e  12(a) e i  /  
tbe Railroad Unemployment Insurance Act, which Is  c o d ified  as a e c tto a  
362(n) of t i t l e  45 o f the United S ta te s  Code, the Reilroed Retirement 
Board i s  subm itting the question to  the O ffice of Management eed 
Budget along w ith  the  Board's views on the su b je c t, in  hopes th a t  •  
f in a l  answer might be rendered which w ill  reaolve the  problem and 
permit the Beard to  proceed In preparing reg u la tio n s  to  Implement; th e  
Privacy Act.

The Railroad Retirement Board Is  an Independent agency w ith in  th e  
executive branch of the United S ta te s  Government charged with 
adm inistering the Railroad Retirement Act (43 U.S.C, 1 231, a t  sop.)  
end the Railroad Unemployment Insurance Act (45 U .8,0, $ 331, o t s e t . ) .  
Among the b e n e fits  payable by the Railroad Retirement Board a re  
d is a b i l i ty  b e n e fits  under the Railroad Retirement Act and elcknesa 
b e n e fits  under tbe Railroad Unemployment Insurance Act, the  payment 
of ecch b e n e fits  req u ires  th a t  the Board c o lle c t  and m aintain medleal 
records on the c la im an ts. A uthority  to  c o lle c t  end m aintain such 
records I s  provided in  sec tio n  7(b)(6) of the  Railroad Retirement Act 
(43 U.S.C. |  2311(b)(6)) and sec tio n  12 o f the  Railroad Unemployment 
Insurance Aet (45 U.S.C. I 362).

D isclosure of inform ation by the la l lro e d  Retirement Board i s  
s ta tu to r i ly  r e s t r ic te d  by sec tio n s  12(d) and 12(c) of the R a ilro ad . 
Unemployment Insurance Aet, which ere Incorporated by refe rence  in to  
the Railroad Retirement Act by sec tio n  7 (b)(3 ) of th a t  Aet. The two 
d isc lo su re  of inform ation sec tio n s  of tbe  R ailroad Unemployment 
Insurance Aet provide es follow st
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Section 12(d)

'  "Inform ation obtained by the Board la  connection w ith 
the adm in istra tion  of th is  Act s h a ll  not be revealed o r open 
to Inspec tion  nor be published In any manner revea ling  an 
employee'a Id e n tity l Provided, however. That (I)  the Board 
may arrange fo r  the exchange o f any Inform ation w ith 
governmental agenclea engaged In functlone re la te d  to  the 
adm in is tra tion  of th le  Act; (11) the  Board may d isc lo se  
such Inform ation In caeea In which tbe Board flnde th a t  
such d isc lo su re  la  c le a r ly  In fu rtherance o f the In te r e s t  
of the employee or hie e s ta te ;  and (111) any claim ant e f  
b en efits  under th le  Act s h a l l ,  upon hte request, be supplied  
with Inform ation from the  Board'a recorde perta in ing  to  bin 
claim . Subject to  the provisions o f  th le  se c tio n , the 
Board may furn lah  auch Inform ation to  any person or 
organlxatlon upon payment by euch person or o rgan isa tion  
to  the Board of the coat Incurred by the  Board by reason 
thereo f; and the amounts ao paid to  the Board s h a ll  be 
cred ited  to  the ra ilro a d  unemployment Insurance adm lu lstrn - 
tlo n  fund estab lished  pursuant te  s e c tio n  11(a) e f  th le  
A ct."

Section 12(n ), paragraph 2i

"Any doctor who renders any a ttendance , trea tm en t, 
a t te n tio n , or care , or performa any examination w ith recpec t 
to  a sickness of an employee, upon which a claim or r ig h t  
to  b e n e flta  under th is  Act la  based, a h a ll  furnlah the  
Board, In  auch manner and form and a t  euch times ae the 
Bo«rd by regu la tions  suy p rescribe , Inform ation end rep o rts  
r e la tiv e  th e re to  and to  the eond ltlon  of the employee. Ae 
ap p lica tio n  fo r slcknece benefits  under th la  Act s h a ll  
contain  a waiver of any d o c to r-p a tien t p riv ile g e  th a t  the 
employee way have w ith reapeet te  any alcknaaa period upom 
which such ap p lica tio n  ia  basedi Provided. That euch 
Inform ation s h a ll  not be disclosed by the Board except la  
a court proceeding r e la t in g  t e  any claim s fo r b e n e f its  by 
tbe employee under th la  A ct." ^

The Board hae In te rp re ted  th e  two above-quoted sections aa p roh ib iting  
the d isc lo su re  e f  medical recorde t e  anyone, even tbe In d iv idua l on 
whom the reeerde are  kep t, except when the recorde are  requ ired  in  a 
"court proceeding re la tin g  to  any clelsw  fo r  b en e fits  by the  employee 
under th le  A e t."

The Privacy Aet e f  197* amende t i t l e  $ e f  the  Dultcd S ta te s  Cede by 
adding a new section  552a to  th a t t i t l e .  Section  532a(d )(l) provides 
th a t each agency th a t  m aintains a aystem of records a h a l l ,
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"upon request by any Ind iv idual to  gain acceea to  
hie record or to  eny Inform ation perta in ing  to  him which 
la contained In  the eyetem, permit him and upon h la  request; 
a person of h is  own cheesing to  accompany him, te  review 
the record and have a copy made of e l l  e r  eny p o rtlen  
thereof In e form comprehensible to  him, except th a t  the 
agency may req u ire  the Indiv idual to  fu rn ish  a w ritte n  
statem ent au th o risin g  d iscussion  of th a t In d iv id u a l's  
record In the aceos^enylng person 's  presence."

In ad d itio n , the Privacy Act of 1974 adds a new sec tio n  S32a(f)(3) te  
t i t l e  5 of the United S ta tes Code which s ta te s  th a t  an agency a h a ll  
promulgate ru les  to

. .  : ' 

v . r  •• K •.1/- . S* -

"e s ta b lish  procedures fo r the d isc lo su re  te  an 
Individual upon h is  request of b is  record or Inform ation 
perta in ing  to  h la . Including sp e c ia l procedure, It  deeaMd y: 
necessary, fo r the d isc lo su re  to  an Ind iv idual e f  medical 
records, Including psychological records, p e rta in in g  t e  . *>,:.•
him." . ■ ■  v

The two above-quoted eeetlone Ind ica te  th a t the Privacy Act ef 1174 
waa Intended to  apply te  medical records. Bowever, there  le  ae 
language In the Privacy Act of 1974 which would Ind ica te  th a t  CougTCSS r '  

Intended to  repeal a s ta tu to ry  p roh ib ition  egalnat d isc lo su re  e f :**%■■■ 
medical evidence euch ae th a t found In sec tion  12(n) of the ta l lro e d  
Unemployment Insurance Act.

The question presented l e ,  th e re fo re , what e f f e c t ,  I f  any* do the  
access provisions e f  the Privacy Act of 197* have on eectlon  12(e) 
of the la llro a d  Unemployment Ineurance Act? Before d iscussing  the  
Board's position  regard ing  th le  question , I  be lieve  I t  would be 
he lp fu l to  provide a b r ie f  d iscussion  of the ra tio n a le  supportive e f  
the Board's ln te rp re te tlo n  of e ec ilcu  12(n).

Section 12(n) was added to  the Kallroad Unemployment Insurance Act ae 
a po rtion  ef the emendmenta e f  July 31, 1946, under which b e n e fits  fo r 
unemployment beesuse of sickness were f i r s t  made payable. Since the 
enactment ef sec tion  12(n ), the Board has been operating under i t a  
In te rp re ta tio n  e f  th e t  se c tio n , th a t  d isc lo su re  of medical Inform ation 
to  anyone la  p roh ib ited , without any Ind ica tion  from e ith e r  Coogrese 
or the courts th a t  I t s  in te rp re ta t io n  was erroneous. . The question  of 
the Board's In te rp re ta tio n  of sec tio n  12(n) has a c tu a lly  been 
presented te  twe court cases, but in  each case the court declined te  
render a d e f in itiv e  opinion aa to  the  scope of th a t eec tlo n . In  the 
case of ftibbard v . Southern Railway Company. 179 P. Supp. 244 (M.D.
C a., 1959), tbe Court held th a t a Board reg iona l d ire c to r  could not be

lie l i iT T ii .ia e a t o W i . i . i . i i d  I win-il-nrr-— r ‘~!  ---------



# •

-4-

In fo raa tlo n  Systems Division

compelled by subpoena to  produce en ln d lv ld u e l 'e  medlcel records when 
to  requ ire  such would be contrary  to  the lo e rd 'e  reg u la tio n s . The 
Court expressly declined to  reecb the Boerd'e arguments w ith resp ec t 
to  the p ro h ib itio n  contelned In se c tio n  12(n ). The same arguments 
with regard to  sec tio n  12(n) were ra ised  by the Board la  the case of 
Bsynlc v . Southern Railway Company. Ctv. No. 60 C 1165 (D.C. E.D, I I I . , 
1963). Tbe Court In the Hsynle case dismissed a p e ti t io n  brought by 
the p la in t i f f  to  compel the Board's General Counsel to  d isc lo se  ewdlcal 
records. However, the C ourt's order dism issing the p l a i n t i f f 's  
p e ti t io n  did not Include any w ritte n  decision  from which the  b a s is  fo r 
I ts  order could be determined.

The basic  ra tio n a le  fo r the Board's In te rp re ta tio n  of sectlom  12(n)
Is drawn from the language of th a t  se c tio n , along w ith I t s  In te rre la tio n *  
ship  w ith the general d isc losu re  of inform ation provision  found l a  
sec tio n  12(d) of the Railroad Unemployment Insurance Act. The language 
found In the proviso clause of s e c tio n  12(n) le  c le a r  and unaa*lguous 
In s ta t in g  th a t m edical evidence a h a ll  not be d isc losed  except l a  •  
court proceeding r e la t in g  to  a claim  fo r b e n e fits  under the  A c t . :.X t 
la  p o ssib le , however, to  read the proviso c lause as merely a s ta tu to ry  
re s to ra tio n  of the p a tlen t-p h y slc ian  p riv ileg e  which sec tio n  12(a) 
requ ires th a t the p a tle n t-a p p llc an t waive. Although such an 
In te rp re ta tio n  seems possib le when sec tion  12(n) la  viewed sep ara te ly  
from the o ther provisions of the Act, I t  hardly seems to  be the  
co rrec t In te rp re ta tio n  when viewed together w ith  sec tion  12(d) o f the 
Act. gectlon 12(d), which was quoted e a r l ie r  l a  th le  d iscu ssio n , 
provldss that mo Inform ation c o llsc te d  In connection with the 
adm in istra tion  of the Act eh a ll be d isclosed  w ith  few excep tions, erne 
of which Is when the Individual him self requests or au tho rises d i s ­
c lo su re . Section 12(d) was already  a part of the  Railroad Unemployment 
Insurance Act when sec tio n  12(n) was added. Section  12(d) would have 
s u ff ic ie n tly  pro tec ted  an In d iv id u a l's  r ig h ts  to  privacy in  the 
medical records m aintained In h is  case without the add ition  of the  
proviso clause of sec tio n  12(n) I t  th a t  clause was Intended only to  
re s to re  the p a tlen t-p h y slc ian  p riv ile g e  w ith re sp e c t to the Board.
I t  does net seem reasonable to  assume th a t Congress Intended the 
proviso clause to  have no Independent s ig n if ic a n c e . The more reason­
able assumption la  th a t  Congress Intended the proviso clause to  mean 
exactly  what i t  says and to  p ro h ib it d isc lo su re  o f medical records 
to  anyone.

furtherm ore, the ex istence  of euch a blanket p ro h ib itio n  aga in st 
d isc lo su re  la  o f g rea t importance to  the Board 's opera tions. The 
Board, in  adm inistering the d i s a b i l i ty  b e n e fit provisions of the 
Railroad R stlreaen t Act and the sickness b e n e fit  provisions of the 
Railroad Unemployment Insurance Act, depends on accurate and candid

1 ■ 1
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medical rep o rts  submitted by p riva te  physicians. C o n fid en tia lity  of 
those reports  is  d e s ira b le  from the standpoint th a t  physicians w ill  
fee l more free  to  d iscuss candidly the p a tle n t-e la lm a a t'e  condition 
i f  assured th a t the rep o rts  w ill  not be diecloeed without th e i r  
consent. In  a d d itio n , the Board's in te rp re ta tio n  of sec tion  12(n) 
p ro tec ts  the p a tle o t- c lie n t  from being compelled by subpoena t e  
produce co n fid e n tia l Board-maintained medical reco rds .

Vhile i t  is  q u ite  c le a r  th a t the Ind iv idual access provision e f  the 
Privacy Act of 1974 was Intended to  apply te  medical reco rds, i t  la  
nowhere provided in  th a t  Act th a t such provision repea ls  s ta tu to ry  
p ro h ib itio n s  aga in st d isc lo su re  e f  medical evidence, fu r th e r ,  Congress 
did s e t  u t i l i s e  the u n iv e rsa l repea ling  phrase "Notwithstanding say 
o ther p rev ision  of lew" to  begin the ind iv idual access p rov ision , th e  
question of whether th a t  p rovision  repeals  or amends the proviso 
language of sec tio n  12(n) th ere fo re  becomes one of whether th a t  
section  was repealed by Im plication .

S ta tu to ry  provisions may be repealed or amended by Im plication .
However, the cou rts  have made i t  q u ite  c le a r  th a t euch a r e s u l t  i s  
not favored and w ill  be found to  have occurred only la  the r a r e s t  e f  
a ltu a tlo n a . (See e . g . , B lanchette v. Connecticut Ceneral In s . Corps, .

U.S. . 95 S. C t. 335 (1974^j United S ta tes v . f a c e l l l , 491 t ,
2d 1108, TTT3 (C.A. 2, 1974). The United S tstee  Supreme Court in  
B lanchette s ta te d , a t page 353, th a t where two s ta tu to ry  provisions 
are capable of co -ex istence , i t  i s  the duty of the c o u rts , absent a 
c le a rly  expressed congressional in te n tio n  to  the co n tra ry , to  regard 
each aa e f f e c tiv e ."  In  the ease of M ercantile Mat, tank v. Langdeam. 
371 U.S. 555, 363 (1963), the United S ta tes  Supreme Corrt s ta te d  th a t 
in  order for one s ta tu te  to  im pliedly repeal another there  must be 
"some m anifest inconsistency  er p o s itiv e  repugnance between the two 
s ta tu te s ."  A fu rth e r  l l lu a t r e t lo n  of the d is l ik e  which courta harbor 
fo r repeals  by Im plication  may be found in  the follow ing statem ent of 
the United S ta tes Supreme Court la  the Blanchette ease a t  page 354t

"A new s ta tu te  w i l l  not be read as wholly or even 
p a r t ia l ly  amending a p r io r  one unless there  e x is ts  a 
'p o s itiv e  repugnancy' between the provisions of the new 
and those o f the old th a t cannot be reconc iled , * * *
Thle p rin c ip le  r e s ts  on a sound foundation. Presumably 
Congress had given serious thought to  the e a r l ie r  s ta tu te ,  
here the broadly based Ju risd ic tio n  of the Court of 
Claims. Before holding th a t  the re s u l t  of the e a r l ie r  
consideration  has been repealed or q u a lif ie d , i t  is  
reasonable for a court to  in s i s t  on the le g is la tu re 's  
using language shoving th a t i t  has made a considered 
determ ination to  th a t end. * * *"
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In l ig h t  of the narrow approach taken by court* I s  deciding question* 
of repea l or amendment by Im plication , I t  seema highly  u n like ly  th a t  
any court would hold th a t the Privacy Act ef 1174 repealed or emended 
the provlao clauee of eectlon 12(n) ef the ts l l ro e d  Unemployment 
Ineurance Act. I t  can hardly be aald  th a t th ere  e s ta te  e "p o s itiv e  
repugnance" between the ind iv idual eceeae prov ision  of the Privacy 
Act e f  197* and the  p rev ise  clause e f  eectlon  12 (e), In  f e e t ,  I t  
appear* th a t Congress la  enacting t i e  ind iv idual acceaa provision  
recognised the unique nature o f n e d lia l  records in  providing in  the  
new sec tio n  352*( f ) (3 )  of t i t l e  3 of the United S tate*  Cede th a t  
d isc lo su re  of such records e ig h t be handled under e speela l procedure.
Evidence in d ica tin g  th a t the ecceas provision wee not Intended t#  
override  s ta tu to ry  provision* p ro h ib itin g  the d isc lo su re  ef 
record* may s le e  be drawn from the le g is la t iv e  h is to ry  of th a t  
p rov ision . The Senate Report on S. 3418 Indicate*  th a t the aecese 
p rovision  was only intended to  override u n i la te r a l  agency determine®, 
tlo n s  to  withhold c e r ta in  types of records when i t  s ta te s  ss  follows I

. S V i? (
"The Committee recognises th a t  while many agencies 

afford euch r ig h t* ,  many agencies deny them with respect 
to  ce rta in  f i l e s .  Allowing only these narrow areas for 
exemption may well promote the reaasassawnt o f ex is t ing  
prac tices  whereby Individuals are deprived o f  fu l l  aecese 
to records about themselves; and soma agencies. In the 
year before the Act takes e f f e c t ,  may well aee f i t  to 
special l e g la la t lo n  p e rw l t t lm  special treatment of
p e rta in  f i l e s  they hold. * * *" (Emphasis added.) q
Senate tap . bo. 93-1183, 93d Cong., 2d s e e s . ,  21 (1974).

I t r u s t  the Information contained le  the above dlecuseion i s  s u f f ic ie n t  
to enable your agency te  render en opinion in  th le  matter. I f ,  
however, you fee l  add it iona l  information la requ ired ,  I  aha ll  be very 
happy to  a s s i s t  In any way poss ib le .

Very tru ly  yours,

Dale G. Zimmerman 
General Counsel


