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Jaformation Systems Division L 75 -188
Office of Management and Budget

Vaghington, D. C. 20503

Dear 8irs:

In attempting to implement the Privacy Act of 1974 the Railroad 3

Retirement Board has discovered s possible conflict betwees secties ' =
552a(d) (1) of title 5 of the United States Code and section 12(n) of 'f“_‘- -
the Railroad Unemployment Insurance Act, which is codified as ssetion’
362(n) of title 45 of the Usited States Code. The Raflrosd lttiuunt ,
Board 1s subaitting the quutlon to the Office of Management sad R
Budget along with the Board's <7iews on the subject, in hopes that :
£inal snower might be rendered which will resolve tha problem ‘and

permit the Board to proceed in preparing regulations to uplmlgf tho
Privacy Act. G

The Railrosd Retirement Bosrd is an independent agency withis thq .
executive branch of the United States Covernment charged with '~
sdainistering the Railrosd Retiroment Act’ (45 U.8.C, § 231 et eeq.)
snd the Railroed Unemployment Insurance Act (45 u.a.c. § 351, st seq. ).
Among the denefits payable by the Railroad Retirement Board are ¢
disability benefits under the Railroed Retirement Act and sickness
benrfits under the Rsilrosd Unemployment Insursnce Acte The m-ont
of such benefits requires that the Bosrd collect and maintaia udiul
records on the claimants. Authority to collect snd maintain sueh -
records is provided in section 7(b)(6) of the Railroad Retirement Act
(43 U.8.C. § 231£(b)(6)) and section 12 of the huroul Unupl.oy-ut
Insursnce Aet (45 U,8.C. § 362). ‘

Disclosure of information by the Rallroad utiuuu Board is .
statutorily vestricted by sections 12(d) snd 12(c) of the Reilrosd .
Unsmployment Insurance Act, which sre Lincorporated by reference iato
the Railrosd Retirement Act by section 7(b)(3) of that Act. The two
disclosure of informatfon sections of the Railroad Unonployunt
Insursnce Ast provide as follows:
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Seation 12(d):

i "Information obtained by the Board im conmectioa with
the adginistration of this Act shall not be revealed or open
to inspection nor be published in sny manner revealing an
employee's {dentity: Provided, however, That ({) the Board
‘may arrangs for the exchange of sny informatiom with
governmental sgencies engaged in functions related to the
administration of this Act; (ii{) the Board may disclose
such {nformation in cases in which the Board finds that
such disclosure is clearly {n furthersnce of the interest
of the employee or his estate; snd (ii{i) asny claimsnt of
benefits under this Act shail, upon his request, be supplied
vith {nformation from the Board's records pertainiag te lu :
claim, Subject to the provisions of this section, the
Board may furnish such {nformation to any person or
organization upon payment by such person oy onuiuun
to the Board of the cost incurred by the Board by reason .
thereof; and the samounts so paid to the Board shall be ' :
credited to the railroad unemploysent insursnce sdministrs~ ‘f._,
tion fund established pursuant to sectiom 11(a) of this '~
Act.®

X

Section 12(n), pasragraph 2;

“Any doctor who renders any sttendamce, trestment,
atteation, or care, or performs any exsminatioa with respect
to 8 sickness of sa smployee, upon which a claim or right
to benefits under this Act {s based, shall furaish the
Board, im such msnncr and form end at such times ss the
Bourd by regulations may preseribe, information ead reports
rslative thereto sand to the condition of the employee. An
spplication for sickness bemefits under this Act shall
contaia 8 waiver of any doctor-patient privilege that the
employee msy have with respect to sny sicknass period upos
which such spplication {s based: Provided, That such
izformation shall not be disclosed by the Board except ia
a court proceeding relating to any chtu tor benefits by
the esployse uulcr this Act.™

The Board has hnrproud ‘the tvo above-quoted sections as prohibitiag
the disclosure of medical records to snyoue, even the individual on
wvhom the records are kept, except vhen the records sre required. {oa
"ecourt pncuuu rolauu to any chm tot bn.uu by tln’mloyu
under this Act." , : i :

The rrlncy Act of 1974 mnd: title $ of the United States colo by

adding @ mew sectiom 552a to that title. Section 552a(d) (1) provides
that each agency that niqtuu s system of records shall,
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"upon request by aany individual to gaim sccess to
his record or to eny information pertainimg to him which
i{s contained {n the systea, permit him snd upon his vequesg,
s person of his own choosing to accompany him, to review
the record and have & copy made of sll or say porticn
thereof io & form comprenensible to him, except that the
agency msy require the {ndividual to furnish a writtea
statement suthorising discussion of that individual's
record in the sccompanying person's presence."”

In addit{on, the Privacy Act of 1974 adds a new sectiom $52a(f)(3) te
title S of the United States Code which states that an sgency shall
promzlgate rules to

"establish procedures for the disclosure to an e vy
individual upon his request of his record or informstioa
pertaining to him, including special procedure, 1f deemed
necessary, for the disclosure to aa {ndividual ef medical '
nco:do. including psychological records, pertaiming to - °°
hi-o _'AJ;T

The two above-quoted sections indicate that the Privecy Act of 1974 '
vas intended to apply to medical records. However, there is me .4 '
language in the Privacy Act of 1974 which would indicete that Coagrass -
intended to repeal & statutory prohibition egainst disclosure of -« . ' ‘.
medical evidence such as that found in section 12(n) of the Rsilroed ' =

Unemployment Insurance Act.

ok i R

The question presented is, therefore, what effect, if suyy.da the
access provisions of the Privacy Act of 1974 hsve on sectios 12(m) *'
of the Railroad Unemployment Insurance Act? Before discussing the =
Board's position regarding this question, I balieve {t would be ;
helpful to provide & brief discussion of the rationale supportive of
the Boerd's interpretation of seciica 12(n).

ol

~ gt

Section 12(n) was sdded to the Reilroad Unemployment Insurance Act 88
s portion of the amendments of July 31, 1946, under which benefits for
uaemployment becsuse of sickness were first made payable. Since the
enactumest of section . 12(n), the Board has been operating uader its
interpretation of that section, that disclosure of medical informatiom
to anyons {s prohibited, without any indication from sither Corgress
or the courts that its interpretation vas erroneous.  The question of
the Board's {nterpratation of section 12(n) has actuslly beea
presented im twe court cases, but in esch case the court declined to
0k render 8 definitive opinion as to the scope of that section. In the

case of %bblrg v. Southern Rsilway Company, 179 F, Supp. 244 (M,D.
Ga., 1959), the Court held that a Board regional director could mot be
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compelled by subpoena to produce sn individusl's medicsl records when
to require such would be contrary to the Board's regulations. The
Court expressly declined to reach the Board's arguments vith respect
to the prohibition contained in section 1Z(n). The ssme srguments
with regard to section 12(n) wvere raised by the Board {a the case of
Hsynie v. Southern Railway Company, Civ, Mo. 60 C 1185 (p.C. N.D, Ill.,
1963). The Court in the Haynie case dismissed s petition brought by

plaintiff to compel the Board's Ceneral Counsel to disclose medical
rccordn. Hovever, the Court's order dismissing the plaintiff's
petition did not include any written decision from which the basis for
its order could be determined.

The basic rationale for the Board's interpretation of sectioa 12(n)
is dravn from the langusge of that section, along with {ts {nterrelation-
ship with the general disclosure of information provisios found in
section 12(d) of the Railroad Unemployment Insurance Act. The lnpuo
found in the proviso clause of section 12(n) is clear snd unambiguous -
{n stating that medical evidence shall mnot be disclosed except im & .
.5 court proceeding relating to a claim for benefits under the Act. ' It"
¢ is possible, however, to read the provise clsuse as merely & ltltutm
ar restorstion of the patient-physicien privilege which section 12(n) .

" requires that the patient-applicant wvaive. Although such an- s

G interpretation seems possible when section 12(n) is viewed umlt!l’
ik from the other provisions of the Act, it hardly seems to be the

. . correct interpretation when viewed together with section 12(d) of the
ik Act. S8ection 12(d), which was quoted esrlier ia this discussion,
J? provides that mo informstion collected in comnection with the
.’ sduinistration of the Act shall be disclosed with few exceptions, ons
A of which is when the i{ndividusl himself requests or suthorises dis-
closure. GSection 12(d) was already a part of the Railroad Unemployment
Iasurance Act when section 12(n) was added. Section 12(d) would have
sufficiently protected aa individusl's rights to privacy im the
madical records maintained im hie case vithout the addition of the
proviso clause of section 12(n) 1f that clause was intended omnly to
restore the patient-physicien privilege wvith respect to the Board.
It does mot seem reasscnable to assume that Congress intended the
proviso elsuse to have no independent significance. The more reasom-
able assumption is that Congress intended the proviso clsuse to mesn
exactly what it says and to prohibit disclosure of medical records
to anyons.

Purthermore, the existence of such s blanket probibition against
discloeure is of great importance to the Boasrd's operations, The
Board, in sdministering the disability bensfit provisions of the
Railroad Retirement Act and the sickaess benefit provisions of the
Railroad Unemployment Insurance Act, depends on sccurate and candid
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wedical reports submitted by private physiciams, Confideatislity of
those reports is desirable from the standpoint that physicisns will
feel more free to discuss candidly the patient-claimsat's condition
i1f assured that the reports will not be disclosed vithout their
consent. Ina addition, the Bosrd's i{nterpretstionm of sectiom 12(n)
protects the patient-client from being compelled by subpcens to
produce confidential Board-maintained medical records.

While it {s quite clesr that the individual sccess provision of the
Privacy Act of 1974 wac intended to apply to medical records, {t is
nowhere provided in that Act that such provision vrepesls stastutory
prohibitions sgainst disclosure of wedical evidence. Purther, Coagress
di2 zat utilize the universsl rsepealing phrase “Notvwithstsnding any
other provision of law" to begin the individual sccess provisiea, The
question of whether that provision repeals or smeads the provise
language of section 12(n) therefore becomes one of whether thlt

section was repealed by {mplication.

Statutory provisions wmay be repealed or smended hy llpll;lthD.
However, the courts have made it quite clear that such & result {s-
not favored and will be found to have occurred omly {n the varest of
situations. (See e¢.g., Blenchette v. Connecticut Ceneral 1nu. ggrgg..
U.S. 95 8. Ct. 335 (1974); United States v, Pacelld, k31 ¥,
7371108, TI13 (C.A. 2, 1974). The United States Supreme Court im
!lnnihogto stated, at page 353, that where two statutory provisions
are "capable of co-existence, it is the duty of the courts, abhsent a
clesrly expressed congressional imtention to the coantrsry, to regard
each as effective.” 1In the case of Mercantile Nat. Bank v. Lsngdesu,
371 0.8, 555, 3563 (1963), the Unitad States Supreme Corrt stated that
in order for one statute to {mpliedly repeal snother there must be
"some manifest inconsistency or positive repugnance between the two
statutes,” A further i{llustration of the dislike which courts harbor
for repeals by {implication msy be found {n the following statement of
the United States Supreme Court im the Blanchette case at page 3543

"A new statute will not be read as wholly or even
!ottlnlly amending & prior one unless there exists &
positive repugnancy' between the provisions of the new
snd those of the old that csnnot be reconciled, * ¥ «
This primeiple rests on 8 sound foundation. Presumsbly
Congress had given serious thought to the earlier statute,
here the broadly based jurisdiction of the Court of
Clasims. Before holding that the result of the earlier
considerstion has been repealed or qualified, it is
reasonsble for & court to insist on the legislsture's
using language shoving that it has made @ connldcro‘
determination to that end, ® % »"
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In light of the narrow approach takea by courts f{m deciding questions
of repeal or smendment by fwplicatioa, it seems highly unlikely that
any court would hold that the Privacy Act of 1974 vepealed or smended
the proviso clause of section 12(a) of the Railrosd Usemployment
Insurance Act, It can hardly be said that there existe s “positive
repugnance™ between the individual sccess provisiom of the Privacy
Act of 1974 and the proviso clsuse of section 12(s)., Ia fact, it
appears that Congress ia emactiag tip individual access provisiea
recognizad the unique nsture of medizal records {am providing im the
new section 5528 (f) (3) of title 5 of the United States Code that
disclosure of such records might be bhsndled under 8 specisl yrocnduto.
Evidence indicating that the sccess provision vas mot intended to
override statutory provisions prohibiting the disclosure of medicsl’
records may slso be drawn from the legislative history of that i -:1nm :
provision. The Senate Report on S. 3418 indicates that the accoll *{;
provision wss only intended to override unilateral agency determing~ .
tions to withhold certain types of records whem it states n toum:
o 2R
“The Committes recognizes that while many a;cacle: A
afford such rights, many agencies deny them with vespect
to certain files. Allowing only these narrow sreas for
exemption may well promote the resssessment of existing .
practices whereby individusls are deprived of full access:
to records sbout themselves. and some agemcies, in the . =
er before the Act takes effect, way vell see fit to see
specisl legislation permitting specisl treatment of
certain files they hold, * # #" (Emphasis edded.)

1 trust the informstion contained {n the above discussion is sufficient
to enable your sgency to render am opiniin {m this watter. 1If,
hovever, you feel additionsl informstion is required, I shall be very
happy to assist in any way possible.

Very truly yours,

Dsle G. Zimmerman
General Counsel

SAB:cs
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