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E l ig ib i l i ty  of a "’ensioner and h is  Survivors fo r  b en e fits  
Under the S ocia l S ecurity  Act on the b a s is  of Less ihan Ten 
Years R ailroad employment After 1936.

The S ocial Security  A dm inistration has informed ne th a t  i t  
i s  doubtfu l w i th e r  in  a case re fe r re d  to  i t  by the dosrd i t  could 
award b e n e fits  on the b as is  o f the ra ilro a d  serv ice  of le ss  than ten  
years performed a f te r  1936 by a ra ilro a d  e^oloyee who has been -ran ted  
a oension under se c tio n  6 of the R ailroad e tirem en t Act. The only 
reason fo r  the h e s ita t io n  of the  S ocia l S ecu rity  A dm inistration in  th is  
r e so e c t, i t  aopears, is  my ru lin g  of July 11, 1951, L -51-312, u es tio n  J, 
boldine th a t  a pensioner, though he would not have any /e a rs  o f serv ice , 
could be "insured" under sec tio n  5(1)(7) even though the p rov ision  in  
terms requ ired  "ten  years of serv ice"  fo r  "insured s ta tu s .  Ihe Admin­
i s t r a t i o n 's  view i s  th a t  under th is  ru lin g , i f  i t  should assume Ju risd ic ­
t io n  in  the case in  question  to  oey b e n e fits  to  th e  ensioner h im self, 
i t  would not be able to  r e ta in  the case fo r  the pur ose of paying h is  
su rv iv o rs , because these surv ivors would, by the employees having 
"insured" s ta tu s  under th e  R ailroad 'e tire a e n t Act, have en titlem en t 
under th a t  Act (sec tio n s  5 (a ) , (b ) , (c) and ( d ) ) ,  and thus under sec tio n  
5(g)(1) of th e  R ailroad  Retirem ent Act the  S ocial Security  A dm inistration 
would lo se  .Ju risd ic tio n .

I do not b e liev e , however, th a t  the ru lin g  in  questio n  need 
r e s u l t  in  the consequence feared . The ru lin g  was a general one intended 
to  cover pensioners as a c la ss  and derived i t s  v a l id i ty  not from the 
language of the p ro v is io n  but so le ly  from the n ecessity  of giving the  
p rov ision  some o ra c t ic a l  e f fe c t  and to  avoid the absurd consequence of 
depriv ing completely a l l  pensioners ' su rv ivors from b e n e fits  when, 
obviously, the  language otherwise shows th a t  the  Congressional in te n t  
was to  provide such b e n e f i ts .  Such co n sid e ra tio n s would not be a p p li­
cab le , however, to  the  sp e c ia l s i tu a t io n  of the pensioner w ith some 
"years o f s e rv ic e 1, but le s s  than te n ,  derived from se rv ice  a f te r  1936, 
since nothing otherw ise would preclude e l i g i b i l i t y  fo r  h is surv ivors 
under the  "o c ia l S ecu rity  Act (see sec tio n  5 (k )( l)  as amended). n such 
circum stances the ru le  o f co n stru c tio n  p erm ittin g  a d ev ia tio n  from the
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l i t e r a l  meaning of the s ta tu to ry  p rov ision  woulu not apply and to  
th a t  ex ten t th e  p rov ision  could , and I believe should , be understood 
as meaning th a t  in  cases such as th a t  in  question  where the pensioner 
him self can not be awarded b en e fits  under the R ailroad Retirem ent Act 
on the  basis  o f h is  ra i lro a d  serv ice  a f te r  1936 h is  su rv ivors can not 
be awarded such b e n e f its  e i th e r .  Thus, in  such a case both the pensioner 
and survivors would tak e , i f  a t  a l l ,  under the S ocia l Security  Act as 
in  the  case o f o th e r employees with le s s  than "ten  years of serv ice  .

I t  must be considered , of course , th a t  pursuant to  General 
C ounsel's Opinion L-47-449, approved tgr the Board. 0 . 49-389, e pen­
s io n er who has " ten  years o f serv ice"  because of ra i lro a d  employment a f te r  
1936 can not be awarded an annuity on the basis  of t h i s  se rv ice  u n less  he 
e le c ts  to  take an annuity  in s te ad  of a pension. That same p rin c ip le  
should apply, in  ay op in ion , to  the case o f the oensioner w ith  le s s  than  
te n  years o f s e rv ic e . There is  nothing to  in d ica te  th a t  the t r a n s f e r  of 
c re d its  to  th e  so c ia l s e c u rity  system is  to  make any d iffe ren ce  in  th i s  
reg a rd , and c e r ta in ly  the b as is  fo r the opinion in  L-47-449 which derives 
from the  p o s itio n  of the court in  the Bates case th a t  " i t  i s  c le a r  th a t  
the  s p i r i t  o f the  Act i s  th a t  no oerson should rece ive  two types of pay­
ments" i s  app ropria te  fo r use in  th is  s i tu a t io n  involving in  fo r  two 
separate  systems but in  substance Ju st one since i t  i s  only ra ilro a d  
employment which provides the  b en e fit under the system. A ccordingly, in  
th e  case s ta te d ,  the  pensioner should be required  to  e le c t  between tak ing  
b e n e f its  under the S ocial S ecu rity  Act based on ra ilro a d  employment, and 
re ta in in g  h is  pension under the R ailroad ‘e t i r e re n t  l e t .  This lo ss  of 
pension under the  Retirem ent Act would, of course, be fu lly ' co n s is ten t 
w ith and have an e f f e c t  ex ac tly  l ik e  th a t  of the l a s t  paragraph of sec­
t io n  3(b) of the *ct as amended which req u ire s  a red u ctio n  in  the 
"pension of an ind iv id u al"  by th e  amount of the old-age insurance b e n e fit 
to  which the pensioner might be e n t i t le d  even though the employment which 
made the pensioner e l ig ib le  fo r  the old-age b e n e f it was not r a i lro a d  
emoloyment.
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