
OCT 2 5 1977
I 7 7 - 6 1 0  Mr. James L. Coven L. * •

Eugene M. Klein and A ssociates
Superior Building
Cleveland, Ohio 44114

Dear Jim:

Pursuant to  the  req u ests  contained in  your l e t t e r  of October 18, 1977,
I am enclosing copies o f the follow ing: (1) General C ounsel's
opinion L-75-104, which concerns the a p p lic a b il i ty  of the "rounding" 
provision  contained in  sec tio n  1 (f)(1 )  of the Railroad Retirement Act 
in  deteradning years o f se rv ice  for purposes of annuity  computations; 
(2) General Counsel's opinion L-77-256, which holds th a t  "w indfall"  
amounts are  not payable to  nondependent husbands and widowers whose 
ra ilro a d  re tirem en t an n u itie s  are reduced because they a re  rece iv in g  
s o c ia l  secu rity  husbands' or widowers' b e n e fits  pursuant to  the 
Supreme C ourt's  holdings th a t the dependency requirem ents imposed on 
husbands and widowers under the S ocial S ecurity  Act are unconstitu ­
t io n a l ;  (3) General Counsel's opinion L-77-369, which holds th a t ,  in  
view of the Supreme C ourt's  decisions in  Callfano v. Goldfsrb and 
K alina v. Railroad Retirement Board, the Board may no longer apply 
the dependency requirem ents imposed by the Railroad Retirement Act in  
determ ining the annuity en titlem en t o f husbands and widowers, and 
fu r th e r  holds th a t  the an n u ities  of nondependent husbands and 
widowers may begin no e a r l i e r  than March 1, 1977; (4) General Counsel's 
opinion L-77-373, which concerns the payment of 'W indfall"  amounts to  
nondependent husbands and widowers of female ra ilro a d  re tirem en t 
employee an n u itan ts ; and (3) General C ounsel's opinion L-77-299, which 
concerns the w in d fa ll en titlem en t of d i s a b i l i ty  an n u itan ts  under the 
1937 Act who subsequently recovered from th e i r  d i s a b i l i t i e s .  As you 
know, a d d itio n a l questions have been ra ised  w ith  regard to  cases 
involving d is a b i l i ty  annu itan ts  who recover from th e ir  d i s a b i l i t i e s  
and subsequently become e n ti t le d  to  age a n n u itie s ; however, an opinion 
on these questions has not y e t been Issued.

As you s ta ted  in  your l e t t e r ,  I t  has been concluded th a t  a 'W indfall"  
amount is  not payable under the R ailroad Retirement Act u n t i l  such 
time as the annu itan t s a t i s f i e s  the minimum e l i g i b i l i t y  co n d itio n s , 
o ther than the f i l in g  of an a p p lic a tio n , fo r the  type of so c ia l 
se c u rity  b e n e fit upon which the w in d fa ll en titlem en t i s  based . This
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o ffic e  has n o t, however, issued « formal opinion so holding. In a 
case where a nondisabled ind iv idual begins rece iv in g  a ra ilro a d  
re tirem en t annuity p r io r  to  the time he/she a t ta in s  age 62, co s t-  
o f - l iv in g  increases to  the w indfall amount w ill  not be made a f te r  
h is /h e r  annuity beginning d a te , even though he/she w ill  not begin 
receiv ing  the w ind fall amount u n t i l  some la te r  d a te . This r e s u l t  is  
mandated by the language of sec tio n  3 (h)(5) of the Bailroad 
Retirement Act.

No formal leg a l opinion has been issued regard ing  the point a t  which 
an age reduction  is  swde in  a case where the annu itan t is  a lso  
rece iv ing  a so c ia l se c u rity  b e n e f it .  Section 2 (a )(1 ) of the Railroad 
Retirement Act provides th a t  an in d iv id u al who meets the e l i g i b i l i t y  
conditions s e t  fo rth  th e re in  s h a ll  be e n t i t le d  to  an annuity in  the 
amount provided under se c tio n  3 and fu rth e r  provides th a t th is  
annuity s h a ll  be reduced i f  the in d iv id u al is  under age 65 and has 
completed le ss  than 30 years of se rv ice . Thus, i t  i s  c le a r  th a t  the 
annuity amount as computed under sec tio n  3 is  the amount which must 
be reduced fo r age. The reduction  due to  re c e ip t of a so c ia l 
s ec u rity  b e n e fit is  provided in  se c tio n  3 as a p a r t of the process 
of computing the annuity  amount payable. I t  fo llow s, th e re fo re , th a t 
the so c ia l se c u rity  b en e fit reduction  w ill be made in  the process of 
determ ining the to ta l  annuity  amount which becomes sub jec t to  any age 

\  reduction .

I t r u s t  th a t the foregoing provides the inform ation which you have 
requested .

Very tru ly  yours,

Dele G. Zimmerman 
General Counsel
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