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semoransdum Lo The Beard

the allroad Jetirement Act._l/ Saveequently, in view of certain
degisions by the Umited Hiates Supreme Court, thls rulisg was regon
sidered on Jaly 30, 1746, Lebfei}]l, and it was econcladed that ithe
company was an esployer subject to thw allvead “etirssent and
iailroad ‘nemplorment (negrasce Acte. Upss suoaiassion of the uatler
to the interstate Cosserce Covelssion By the Uureas of isternal
Revenue, Division 3 of the Commission held an “eteber 207, 19LT, that
the company Was sot & comson carrier by railroad subject to the
interstate Conmeree Act. J/ollowing saeel degision, the Sareasn on
Soveuber 17, 1748, held that the coupacy did ast qualify as an
esployer within the seaning of the Jailroad :adnmat/g% and this
office on Jamuary 17, 19435, L-h'=A%84, likewise withdrow the opinion
of July 30, 174, on the status of Lhe goupany snd peconcended That
the compaay not be coneldersd as an enployer under the ‘ailroad
etirerent and iailroad memployment  nesurance Aets until a final
determinatien of the statae of the ecompany.

m February £, 195, the full Comeisslion reconsidered the
decision of Zivision J and found that the company wee a comson

carrier subject to 7art | of the interstate Comverce Act. Accordingly,

37 L=50=2%97, there wag a reinstatesent o= April 29, 1999, of Gensral

1/ in ibe sase sasis the sage and Hour Division of the United States
Jepartsent of Labor deternined on ‘eceszber 28. 1939, that the

conpany was subjeet Co the Valy Labor Standards det.
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sezorantiz to The Board

Counsel's Opinion Lehi-iJl, dated July 30, 1946, helding thal Lhe
company has bHeen &n employer sub ject to the uailroad ‘etiresent and
iailroad inemplovment ineurance Acts. fisilarly, the Gureau o
internal Bevenue on August J1, 1550, found that the company was an
eaployer subject %o the isilroad ‘etirement Tax let, But in view of
the cirounstances, applied sueh rullng only frow wpril 1, 1950, se
that the company would not be reguired te pay he additionzl taves
{zpesed by the ilailroad letiressnt Tax ict for any veriod prier to
that dabe.

it the request of the coapany an adiustwent agrecaenl was
nesstiated with the “tate of ‘ennsylvania and according to iaforwation

from the office of the Drector of Finunce. the Jtate of 'ennsylvanis
has transferred Lo the Heard eontributlions im Lhe swa of FEL, B~/
waleh together with 12,121,275, to be received from the wessu of
‘nternal ‘svenue, gilvea tha company a tetal eradit of 512, 7413
arainst the liability eof T17.26L.67 as of econber 31, 1950, leaving
a deficit of 15,186.66. The company has regqussted rellef from the
payaent of this delielt.

t is clear that the Board possesses the gatherits to

apply its ralings aon=retrsactivel v with respect to comtiributions as

Z/ rne Doard reisbersed the _tate of Pemnsylvania for bemefits paid

-

in the swount of 17,087.90
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well as interest d:e under the allroad ‘nemployment lansarance Aok,
Ueneral Counsel's Upinien No. 1942, Adain., 2, approved 5.0, 42177
(Leli?2e217 ). in my opinion, the Soard should exezcise this aulhority
so as to alford the coupeny the reliefl raguested.

it cannat bea sald that the esmusny's Liability fop contri-
butisne ander the Lallroad nemploywmeal insurence fel was ontirely
elear, as is shown by the conflieting ralings of the variocus Federal
agencies. It was unot until Jaly 33, 1945, that this office ruled the
gonpany to be an explover within the meaning of the Zailread ‘etiresent
and ailroad ‘mewployeent insuwrance iets. [ndeed, prior t» that time
the cospany had bDeen expresaly hald not to be sueh an "eaplover” asd
it was not unresscnable for the company %e coastinue during that peried
te pay unemploywment gontributions to the stats. Thers is ne guestion
that the cospany at all tlues scied in good fallhk and was eaught in
8 dllenma not of its own waXing.

Finally, it should be noted the company has cosperated in
arranging an adjustment with the ztate and the Sursa:z wmder which Lhe
foard will regeive a smjor portion of Lhe eontributllions sceruing
under the “allroad Unemplovsent Insurance iet during the dlaputed
period.

In view of the ovegolng, I recousend that the coverape
raling of July 39, 19h0, L-4f=k3]l be applied withoutl retrosctive

effect Lo the sxtent necessary to relieve the company froa the parasnt
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The opinion and recomzendation of the Censpal Counsel esntained
in his semormndum of Ausust 27, 1952, psiative &0 the clais of the
Allegheny and South Side ‘ailway Company for relief fro= the payment
of delisguent eontribations are asproved. irsaant o the recoasenda~
tion therein it is hereby ordersd that the ruling of July 30, 19k6.
L=ht=431, holding the Allegheny and South Side Zailuay Cowpany to be
an euployer ander the Rallrosd neaployment insurance ict be applied

withoat retroactive effect to the extent necessarvy to relieve the

conpany {ros the payment of delinguent gontributions due under the

Rallroad nesploysent lasurance ict in the san of ;5'13‘. + S,
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