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The Director of Unemployment and Sickness Insurance

The General Counsel

Tour ‘omorandum of uecember 22, I960
Holiday ’ey - The Delaware and Hudson Railroad Corporation

Tou hare asked whether remuneration is attributable to July 
U, 1960, in the oase of extra clerks for The Delaware and Hudson Rail­
road Corporation who are compensated for services rendered "under a 
monthly rate of pay". The extra clerks in question did not work on 
July It, and were not carried on the payroll for that day. However, the 
Railroad contends that they received holiday pay for July 4 by virtue of 
Section 2(a), Article II, of an Agreement dated August 21, 1954, between 
certain carriers and fifteen railway labor organisations representing 
nonoperating employees.

In 1953 the organisations served on the carriers certain 
orojosala for changes in rules and working conditions, uae of these 
called for seven paid holidays each year for ail employees.!/ subse­
quent negotiations between the parties were uneuc.essful, and an .J»er- 
gency Board was eventually established, in Its Report the emergency 
Board recommended that regularly assigned hourly rated employees be paid 
for each of the 7 holidays when it falls on a workday. It also expressed 
a desire to give comparable treatment to monthly rated employees. The 
Board indicated that, for the purpose of overtime payments, the hourly 
rates of certain monthly rated employees were commuted on the basis of 
169-1/3 hours per month, and that this figure had been arrived at as 
follows: 104 rest days and 7 holidays were deducted from the 365 days
of the year, leaving 254 days; this number multiplied by 8 (hours in the 
normal workday) and divided by 12 (months of the year) equals 169-1/3- 
The emergency Board concluded that these monthly reted employees were 
not being paid for the seven holidays, and it recommended that their 
monthly oay be computed on a basis which would Include pay forthose 
holidays.2/

l/ the seven holidays artt New Tear's bay, Washington’s Birthday,
Decoration Day, fourth of July, labor Day, Thanksgiving Day and 
Christmas.

2/ Reoort to the °resident of urgency hoard So. 106, dated Kay 15, 
~ 1954, cages 38-40,/52.
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-ollowing the issuance of the -teport of the -urgency hoard, 
the parties entered into the Agremaent of August 21, l?5b. It provides 
that regularly assigned hourly and daily rated employees who aeet certain 
requirements shall reoeive eight hours' pay for each of the 7 holidays 
when such holiday falls on a workday, k© provision for holiday pay was 
aade for hourly and daily rated employees not regularly assigned.3/ With 
respect to monthly rated eaoloyees the Agreement provides as followst

■ tenthly rates, the hourly rates of which are .predi­
cated upon 169 1/3 hours, shall be adjusted by adding 
the equivalent of 56 pro rata hours to the annual 
compensation (the monthly rate multiplied by 12) and 
this sum shall be divided by 12 in order to establish 
a new monthly rate. The hourly feoter will thereafter 
be 17b and overtime rates will be computed accordingly.

Weekly rates that do not include holiday compensation 
shall receive a corresponding adjustment." (action 
2(a), Article II)

According to information furnished a deard representative by 
the Manager of Personnel of the Railroad, the daily pay of a monthly 
rated extra clerk is computed by dividing the number of working days in 
the month (excluding rest days and holidays) into the monthly rate 
allocated for the Job. ;* informed our representative that the extra 
clerks in question "do not appear on the payroll for the holiday end 
received no extra pay exeapt by virtue of the adjustment gained by the 
195b agreement in increasing the total monthly rate to include the 56 
hours (7 holidays) spread over 12 months.* In an inter-office memorandum 
dated October 25, 1960, the .‘.answer of ■‘ersennel contended that if the 
extra clerk* perform service on a monthly:rated Job on one or more days 
in e calendar year remuneration is payable to and accrues to them on 
each of the holidays.

It is obvious that in the ease of a monthly rated extra clerk 
who 1* called for work only infrequently, any additional amounts received 
by virtue of .action 2(a), Article II, ef the 195b Agreement would net 
compensate him for the 7 holidays, or perhaps for even one of thea.b/

2/ The Agreement was emended on August 19, 19^0, to include hourly and
daily rated employees who are not regularly assigned bat who meet 
certain requirements. Se change was made in the provisions relating 
to monthly rated employees.

b/ It appears from the claim files sent as with your memorandum that
some of the extra/clerks had comparatively little work in the 6 months 
prior to July b, I960. Thus, Stephen A. Metals, 5.3U. So. 20J-0>5122, 
claimed unemployment benefits throughout this period, reporting only 
35 days' employment.
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areoTsr, the facts that the extra clerks are net carried on the payroll 
for the holidays, and that In confuting their dally pay holidays are 
treated the east* as reat days, Indicate that they are not really regarded 
as paid for those days. It la therefore my opinion that remme ration la 
not attributable to July h, I960, In the case of the extra clerks In 
question.

The regional office folders and your bureau file are returned
herewith.
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