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)ear i r t

In an opinion of August 23, 1939# affirmed February 20,
191)1, th ie  o f f ic e  ruled that the bush terminal Company* in  i t s  en­
tirety*  hue been an employer under t ie  Railroad retirement c t  and 
the £ dlro&d Unemployment Insurance / c t  a t  le a s t  since August 26,
1935 as a corp&ny under co non control with a carrier by railroad  
subject to  part I o f the in ter sta te  Commerce Act and regularly per­
form ■:< substantial serv- res , oth- r than trucking, in  connection with 
traneoortation by r a i l i  d an rece ip t, d e liv ery , s to n  e , aid han-

Iroad. e have s in ce , however, 
received  a d d itl  nal inform ation Tor the Company which reouiree that 
our - c v i u s  ruling be modified t the extent o f r e s tr ic tin g  the cov­
erage o f the Company under the a i l  road Petiranent Act and the Rail­
road ‘Jnenoleyaent Insurance ct t-o I t s  "Railroad Depart; ent*' and to 
iold that i t  com pletely ceased to be a covered ”employer1 as of Decem­

ber 31, 191)1.

} ccording to the t j  inanimation, the Company, c le a r ly , is  
primarily engaged in the business of renting industrial buildings to  
various manufacturing eo ardse, renting pier* to steamship co xaniea, 
in operating trucks, ordinary co: lercial warehousing, and other 
incidental and non-railroad operations. For the most part, the goods 
rior n the Company's warehouse are fcnuts orted to  or from sue t 
warehouses by eteamsnip or otor truck $ very l i t t l e  i s  handled b  ra il  
end none i s  "storage-in -tran stt" • The Company's railroad-connected 
business, namely, the receip t and delivery of goods a t  'Jew Jerse 
hea s aid at the Company's terainal in  Hrooklyn, as ayent for the trunk 
line; , constitu tes only a l i t t l e  over one-fourth of the Connany's 
usiiK as i lether compute! in  terms of revenues or employees. t  now

i noear6, tnerefore, that the Company i s  p r in c ip a lly  engaged in non-
■ a t io n s . a ccordingly, legal*. 2.9 (20 . . . 202.9)

20 C.F.R# Cum. Sum. 301.it) , which provide t  
p r in c ip a lly  engaged in  "non-emiloyvr* a c t iv i t i e s  may be held t  be 
an iloywr11 under the Railroad Retirencnt Act & id t ’ne ilrsad  
Uner" lc meat isurance Act with re m eet to lest t t  : entire  
e n t ity  i f  i t  i s  found that the Cowma^y's Me i  iloyer" a c t iv it ie s  are 

a separate and identi
.

affim«.-i, a  ■ o ier C<v-:*.-;v v. a7*" x. . : nr*, i t  oerd, 129 nd.
(?di <r.v. ;1^rn7T O i;  cercrrafid m  . ' : W cf. r&u-
fom la v. Anglia, 129 «3. (2d* IV T .r'JA. 9 th , 191)2); se^ louse

fch Congress, F irst Sec • inanyisg
J  -391 1 enai .

73li (p. 68), ?6th Congress, I r s t  "eesion, on the sane b i l l .
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As to  whether th e  Coemeny'e a r.ilo y e r s e rv ic e s ,  t h a t  i s ,  i t s  

a c t i v i t i e s  a s  agen t fo r  th e  trunk l i n e s ,  c o n s t i tu te  a se p a ra te  and 
id e n t i f ia b le  e n te r p r ise , the  w  in fo rm ation  shews t i i a t  th ese  a c t i v i ­
t i e s  &ve always been conducted (up to  ecember 31, 19Ui) by a  u n i t  
in  t: Conp&ny known a s  the ’"all-road lepartm ent” • This d r a r  iv-nnt
i s  r e a d i ly  recogn isab le  in  view o '  th e  s p e c ia l  n a tu re , and >lat.e o f  
perform  nee, o f i t s  o p e ra tio n s . xcep t fo r  c e r ta in  execu tive  per­
sonnel whose s a la r ie s  a re  apportioned as between th e  Company1 s R a il­
road a o th o r department®, th e  persons e loyed  in  the R ailroad  
•eoart n t perform , o r d in a r i ly ,  no d u tie s  in  o th e r  departm ents end 

when th ey  do , a p p ro p ria te  pay r o l l  account I s  t a ’ en . For th is  de­
partment- se p a ra te  accoun ts , no t on ly  fo r  pay r o l l  h u t fo r  a l l  o th e r  
p u - ic s e e , ave always been m ain tained . The R a ilroad  Department has 
bee^, V  r e f o r e ,  a sep a ra te  and id e n t i f i a b le  e n te rp r is e  w ith in  the 
meanin )f th e  o g u la tio n e  and on ly  t h a t  e n te rp r is e  should be held  to  
be th "ew oloyar". G eneral o n s e l 's  ipinion on Sowers Lumber Company, 
-13 - 37. A d d itio n a l suppo rt fo r  t h i s  < in c lu sion ' ’’toy be" "found in  th e  

^act V a t  th e  Company, pu rsuan t to  i n t e r s t a t e  Carwserce Coinni s i  on 
a th o r i r a t  on (Finance Docket 11*137, Ju ly  23 , 19U i), vas a b le , w ithout 
d i f f ic u l ty )  t  > tu rn  over on J. luary  1, 19U5 a l l  th e  o p e ra tio n s  per­
formed by i t s  R ailroad  a p a r t  »nt to  i t s  su b s id ia ry  r a i l r o a d ,  th e  Bush 
Terminal Fa lro ad  Company. l ie  t ie re  a re  some a d d it io n a l  s e rv ic e s , 
purchasing and pay r o l l  accoun t!n - $ in  connection w ith  th e  Ra lroad  
e p a rtr ie n t which o th e r  departm ents o f th e  uompapy have perform ed and 

which m lpht be regarded as ’s e rv ic e s  in  connection w ith r a i l ro a d  t r a n s ­
p o r ta t io n " , such se rv ic e s  haw  been ;*ierely in c id e n ta l  to  and c o n s titu te d  
only an in s ig n i f ic a n t  p o rtio n  o f th e  Company's business ao th a t  such 
se rv ic e s  may be c la sse d  sim ply as casual" w ith in  the meaning o f  the  
rxcf t io n  to  coverage, i ier. 1 C ounse l's  xinion on Jar t r e e t  TemJLnal, 
r-l U-31F.

As mentioned above, the Company turned over as o f  January 1 ,  
19ii5, to  the Buah Terminal R ailroed  Company, a l l  o p e ra tio n s  th ereto fo re

ceased In  a l l  resp ec ts  to  be an "mjployer" under t i e  R ailroad R e tlr e -,
Yours very  t r u ly ,

FJyles F . Gibbons 
l s e l


