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Vir. Irving 7. Bush, President
Bush Terminal Company

100 Broad Street

Yaw York, New York

* Dear 2ir:

In an opindon of August 23, 193§, affirmed Febwruery 20,
19h1, this office ruled that the Bush Terminal Company, in its en=
tirety, hes been an employer under the Railroad Retirement /¢t and
the Hajlroad Unemployment Insurance /¢t at least since fugust 28,
1935 as a company under common comtrol with a carrier by railroad
subjeet to part I of the Interstate Commerce fc¢t and regularly pere
forming substantial services, other than trucking, in connection with
trangportation by railrosd and receipt, delivery, storage, and han-
Aldng of property transcorted by ra‘lroad., ‘e have since, however,
received additi nel information frem ths Company which recuires that
our previous ruling be modified to the extent of restricting the cov-
erage of the Company under the Pailroad Retirement iet and the Rail-
road ‘memployment Insursnce /et to its "Rajlroad Nepartrent” and to
hold that it completely ceesed %o be a covered "employer” as of Decem~
ber 31, 19LL.

According to the new Infommation, the Company, clearly, is
primarily engaged in the business of renting industrial buildings to
various manufacturing eompaniss, renting piers tc steamship companies,
in operating trucks, ordinary commercial warehousing, and other
incidental and nonm=railroad operations. For the most part, the poods
stored in the Company's warehouses are transported to or from such
warehouses by steamship or rotor truek; very little is handled by rail
and none ig "storage~in-transgit", The Company's railroad-connected
business, nanely, the receipt and delivery of goods at Vew Jersey rail
heads and at the Company's terminal in Brooklyn, as agent for the trunk
lines, constitutes only a litile over ome-fourth of the Company's
business whether computed in terms of revenues or employses, It now
appears, therefore, that the Company is principally in "non-
G*!Olﬂ’?f‘ operations. AMMI’ Eh‘hllﬁm 202.9 (20 CoFelie 202.9)
and 301.L (20 CeFoRe Cume Suppe Jm.h), which provide that 2 cowvany
principally engaged in "non-employer” sctivities may be held to be
an "employer” under the Railroad Retirement Act sad the Failroed
Unemployment Insurance Aet with respect to less than the entive
entity 1€ 4t iz found that the Commany's "employer” activities are
conducted &5 & separete and identifiable enterprise, are aprlicable.
Board Necision on Rah Copoer Cor Jurisdictional Docket Yo. S,

d Retirement Noerd, 129 Fed.
(2d) 358 » 1y © » } ef. Cali=
m Ve 129 Ped. (247 056 oth, 19h2); see fouse
72“ o0e 13=Th), 76th Conpress, Pirst Session, accompanying
R. Re 6635, “ocial Security ict imemdments of 1939; “enate Repert Yo,
734 (p. B8), 76th Congress, ™rst Session, on the same bill.




Vr, Irving T. Bush, President

As to whether the Company's employer services, that is, its
activities as agent for the trunk lines, constitute a separate and
identifiable enterprise, the new information shows that these activi-
ties have always been conducted (up to December 31, 194L) by & wnit

Department perform,

when they do, appropriate pay roll account is taken. For this
partment eeparate sceounts; not only for psy roll but for
purposss, have always been maintained, The Hailroad Department has
been, therefore, & separate and identifiable enterprise within the
meaning of the Negulations an' only that enterprise should be held to
be the "employer®. GCeneral Cowneel's Opinion on Somers Lumber %.
I=3-837. Additional support for this conclusion may

fact thet the Company, pursuant to Interstate Commerce Commiszgion
avthorizetion (Finance Docket 1L137, July 23, 19ik), was abls, without
difficulty; to turn over on January ), 1945 all the operations per-
formed by its Railroad Department to its subsidiary railroad, the Bush
Terminal Fa ' lroad Company. “nile there are some additional services,
purchasing and pay roll accounting; in comnection with the Railroad
Nepartment which other departments of the Company have performed and
which might be regarded as "services in comnection with railroad trans-
portation”, such services have been merely incidental to and constituted
only an insignificant portion of the Company's business so that such
services may be classed simply as "casual® within the meaning of the
uzz);iga to coverage. General Cowmsel's Opinion on Jay Street Temminal,
L- - .

ig¢ mentioned above, the Company turned over as of January 1,
1945, to the Bush Terminal Railroad Company, &ll operations theretefore
conducted by the Railroad Department. At thet time, therefore, it
ceased in all respects to be an "amployer® under the Raiiroad Retire-
ment Act and the Railroad Unemnlorment Insurance Act,

Yours very truly,

Myles F., Gibbons
General Counsel



