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Under Executive Order 12866, the 
Office of Management and Budget’s 
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hundreds of agency rules each year 
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OIRA’s suggestion, and (3) describe 
how OIRA decided that certain 
existing rules merited high priority 
review. 

GAO recommends that the OMB 
Director build on recent 
improvements that have been made 
in the transparency of the OIRA 
review process. In particular, GAO 
recommends that agencies be 
instructed to document substantive 
changes made at OIRA’s suggestion 
to draft rules submitted for review 
whenever they occur, not just 
changes that OIRA recommended 
during formal reviews. 

OMB said the factual foundations 
of our report were well grounded 
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recommendations, saying that the 
report had not demonstrated the 
need or desirability of changing the 
agency’s existing level of 
transparency. 
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RULEMAKING 

OMB’s Role in Reviews of Agencies’ Draft 
Rules and the Transparency of Those 
Reviews 

The formal process by which OIRA reviews agencies’ proposed and final rules is 
essentially unchanged since Executive Order 12866 was issued in 1993. 
However, there have been several changes in OIRA’s policies in recent years, 
including increased use of public letters explaining why rules were returned to 
the agencies and prompting the development of new rules, increased emphasis 
on economic analysis, stricter adherence to the 90-day time limit for OIRA 
review, and improvements in the transparency of the OIRA review process 
(although some elements of that process are still unclear). Underlying many of 
these changes is a shift in how recent OIRA administrators view the office’s role 
in the rulemaking process—from “counselor” to “gatekeeper.” OIRA sometimes 
reviews drafts of rules before they are formally submitted, and OIRA has said it 
can have its greatest influence on agencies’ rules during this informal review 
period. However, OIRA contends that agencies need only document the changes 
made to rules during what are sometimes very brief formal review periods. 

Because about 400 rules were changed, returned, or withdrawn during the 1-year 
period that GAO examined, the review focused on 85 rules from the nine health, 
safety, or environmental agencies with five or more such rules. OIRA 
significantly affected 25 of those 85 rules.  The Environmental Protection 
Agency’s rules were most often significantly changed, and almost all of the 
returned rules were from the Department of Transportation. OIRA’s suggestions 
appeared to have at least some effect on almost all of the 25 rules’ potential 
costs and benefits or the agencies’ estimates of those costs and benefits. 
Outside parties contacted OIRA before or during its formal review regarding 11 
of the 25 rules that OIRA significantly affected.  In 7 of these 11 cases, at least 
some of OIRA’s recommendations were similar to those of the outside parties, 
but we could not determine whether those contacts influenced OIRA’s actions. 
The agencies’ docket files did not always provide clear and complete 
documentation of the changes made during OIRA’s review or at OIRA’s 
suggestion, as required by the executive order. However, some agencies clearly 
documented these changes, sometimes including changes suggested during 
OIRA’s informal reviews. 

OIRA did not publicly disclose how it determined that 23 of the 71 rules 
nominated by the public for change or elimination in 2001 merited high priority 
review. As explained to GAO, OIRA desk officers made the initial 
determinations regarding issues with which they were familiar, subject to the 
approval by OIRA management. The Mercatus Center at George Mason 
University made most of the nominations overall and in the high priority group. 
Regulatory agencies or OIRA have at least begun to address the issues raised in 
many of the 23 suggestions.  OIRA’s 2002 nomination and review process was 
different from the 2001 process in several respects (e.g., broader request for 
reforms, more responses from more commentors, prioritization of the 
suggestions being made by the agencies, and clearer discussion of process and 
criteria). 
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Chapter 3 

OIRA’s Effects on Rules Submitted for 

Executive Order Review Varied 
proposed rule was “stale” (ID 82). (The rule was later published as an 
“interim final” rule to permit additional public comment without having to 
restart the rulemaking at the proposed rule stage.) The remaining two 
rules—an FDA proposed rule concerning dietary ingredients and 
supplements and a NHTSA rule on light truck fuel economy standards— 
were withdrawn solely at the initiative of the agency or its executive 
department (IDs 83 and 85). All five of the withdrawn rules that we 
examined were subsequently resubmitted to OIRA by the agencies and 
were later characterized by the office as consistent with the executive 
order. 

Rules from FAA and EPA’s As table 3 shows, when the results for all the changed, returned, or 

Office of Air and Radiation withdrawn rules are combined, it is clear that the rules submitted by FAA 

and Office of Water Were and EPA’s Office of Air and Radiation and Office of Water were most often 
significantly affected by OIRA’s review. During the period covered by our

More Often Significantly review, about 56 percent of the rules from these agencies (20 of 36) were
Affected by OIRA significantly affected. In contrast, only about 10 percent of the rules from 

the remaining six agencies (5 of 49) were significantly affected by OIRA’s 
review. 

Table 3:  Rules from FAA and EPA’s Office of Air and Radiation and Office of Water 
Were Most Often Significantly Affected by OIRA Review 

Rules submitted to OIRA for executive order review 

Agency Total 

Significantly affected by OIRA 

Number Percent 

APHIS 13 2 

FDA 9 0 

OSHA 5 0 

DOT-FAA 12 6 

DOT-FMCSA 6 0 0 

DOT-NHTSA 7 2 29 

EPA-Office of Air and 15 7 47 
Radiation 

EPA-Office of Solid Waste 9 1 11 
and Emergency Response 

EPA-Office of Water 9 7 78 

Total 85 25 29 

Source: GAO analysis. 
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GAO’s Mission The General Accounting Office, the audit, evaluation and investigative arm of 
Congress, exists to support Congress in meeting its constitutional responsibilities 
and to help improve the performance and accountability of the federal government 
for the American people. GAO examines the use of public funds; evaluates federal 
programs and policies; and provides analyses, recommendations, and other 
assistance to help Congress make informed oversight, policy, and funding 
decisions. GAO’s commitment to good government is reflected in its core values of 
accountability, integrity, and reliability. 

Obtaining Copies of 
GAO Reports and 
Testimony 

The fastest and easiest way to obtain copies of GAO documents at no cost is 
through the Internet. GAO’s Web site (www.gao.gov) contains abstracts and full-
text files of current reports and testimony and an expanding archive of older 
products. The Web site features a search engine to help you locate documents 
using key words and phrases. You can print these documents in their entirety, 
including charts and other graphics. 

Each day, GAO issues a list of newly released reports, testimony, and 
correspondence. GAO posts this list, known as “Today’s Reports,” on its Web site 
daily. The list contains links to the full-text document files. To have GAO e-mail this 
list to you every afternoon, go to www.gao.gov and select “Subscribe to 
e-mail alerts” under the “Order GAO Products” heading. 

Order by Mail or Phone The first copy of each printed report is free. Additional copies are $2 each. A check 
or money order should be made out to the Superintendent of Documents. GAO 
also accepts VISA and Mastercard. Orders for 100 or more copies mailed to a single 
address are discounted 25 percent. Orders should be sent to: 

U.S. General Accounting Office 
441 G Street NW, Room LM 
Washington, D.C. 20548 

To order by Phone:  Voice: (202) 512-6000 
TDD: (202) 512-2537 
Fax: (202) 512-6061 

To Report Fraud,  Contact: 

Web site: www.gao.gov/fraudnet/fraudnet.htmWaste, and Abuse in E-mail: fraudnet@gao.gov
Federal Programs Automated answering system: (800) 424-5454 or (202) 512-7470 

Public Affairs Jeff Nelligan, Managing Director, NelliganJ@gao.gov (202) 512-4800 
U.S. General Accounting Office, 441 G Street NW, Room 7149 
Washington, D.C. 20548 
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