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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2

[NRC-2023-0210]

RIN 3150-AL09

Non-Substantive Amendments to

Adjudicatory Proceeding
Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is confirming the
effective date of November 5, 2024, for
the direct final rule that was published
in the Federal Register on August 22,
2024. This direct final rule amended the
agency’s rules of practice and procedure
to improve access to documents and
make e-filing rules technology neutral,
to delete an obsolete regulation, to
clarify the applicability of subpart L and
subpart N procedures, to enhance
internal consistency for page limit
requirements, to enhance consistency
with the Federal Rules of Evidence for
“true copies,” and to better reflect
current Atomic Safety and Licensing
Board Panel practice regarding
admission of evidence.

DATES: Effective date: The effective date
of November 5, 2024, for the direct final
rule published in the Federal Register
on August 22, 2024 (89 FR 67830), is
confirmed.

ADDRESSES: Please refer to Docket ID
NRC-2023-0210 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly available information
related to this action by any of the
following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2023-0210. Address
questions about NRC dockets to Helen
Chang; telephone: 301-415-3228; email:

Helen.Chang@nrc.gov. For technical
questions, contact the individual listed
in the FOR FURTHER INFORMATION
CONTACT section of this document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397—4209, at
301-415-4737, or by email to
PDR.Resource@nrc.gov. The comment
can be viewed in ADAMS under
Accession No. ML24256A206.

e NRC’s PDR: The PDR, where you
may examine and order copies of
publicly available documents, is open
by appointment. To make an
appointment to visit the PDR, please
send an email to PDR.Resource@nrc.gov
or call 1-800-397-4209 or 301—415—
4737, between 8 a.m. and 4 p.m. eastern
time, Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Ethan Licon, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; telephone: 301-415-1016, email:
Ethan.Licon@nrc.gov.

SUPPLEMENTARY INFORMATION: On August
22,2024 (89 FR 67830), the NRC
published a direct final rule amending
its regulations in part 2 of title 10 of the
Code of Federal Regulations to revise
the agency’s rules of practice and
procedure to improve access to
documents and make e-filing rules
technology neutral, to delete an obsolete
regulation, to clarify the applicability of
Subpart L and Subpart N procedures, to
enhance internal consistency for page
limit requirements, to enhance
consistency with the Federal Rules of
Evidence for “true copies,” and to better
reflect current Atomic Safety and
Licensing Board Panel practice
regarding admission of evidence. In the
direct final rule, the NRC stated that if
no significant adverse comments were
received, the direct final rule would
become effective on November 5, 2024.
The NRC received one anonymous
comment, which can be viewed at
ADAMS Accession No. ML24256A206;
the comment was not a significant
adverse comment on the direct final

rule. Therefore, this direct final rule will
become effective as scheduled.

Dated: October 1, 2024.

For the Nuclear Regulatory Commission.
Cindy Bladey,
Chief, Regulatory Analysis and Rulemaking
Support Branch, Division of Rulemaking,
Environmental, and Financial Support, Office
of Nuclear Material Safety and Safeguards.
[FR Doc. 2024-23015 Filed 10-3-24; 8:45 am|]

BILLING CODE 7590-01-P

CONSUMER FINANCIAL PROTECTION
BUREAU

12 CFR Part 1006

Debt Collection Practices (Regulation
F); Deceptive and Unfair Collection of
Medical Debt

AGENCY: Consumer Financial Protection
Bureau.

ACTION: Advisory opinion.

SUMMARY: The Consumer Financial
Protection Bureau (CFPB) is issuing this
advisory opinion to remind debt
collectors of their obligation to comply
with the Fair Debt Collection Practices
Act (FDCPA) and Regulation F’s
prohibitions on false, deceptive, or
misleading representations or means in
connection with the collection of any
medical debt and unfair or
unconscionable means to collect or
attempt to collect any medical debts.
DATES: This advisory opinion is
applicable as of December 3, 2024.

FOR FURTHER INFORMATION CONTACT:
George Karithanom, Regulatory
Implementation & Guidance Program
Analyst, Office of Regulations, at 202—
435-7700 or at: https://reginquiries.
consumerfinance.gov/. If you require
this a document in an alternative
electronic format, please contact CFPB_
Accessibility@cfpb.gov.
SUPPLEMENTARY INFORMATION:

I. Executive Summary

The CFPB is issuing this advisory
opinion through the procedures for its
Advisory Opinions Policy.? Refer to
those procedures for more information.

This advisory opinion explains that
debt collectors are strictly liable under
the FDCPA and Regulation F (12 CFR
part 1006) for engaging in the following

185 FR 77987 (Dec. 3, 2020).
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unlawful practices when collecting
medical bills:

O Collecting an amount not owed
because it was already paid. This
includes instances when a bill was
already fully or partially paid by
insurance or a Government payor.

O Collecting amounts not owed due to
Federal or State law. This includes
where law prohibits obligating a person
on certain debts. For example, a State
workers’ compensation scheme may
make employers or insurers responsible
for qualifying medical expenses, rather
than the patients. In addition, the
Nursing Home Reform Act prohibits
nursing homes from requiring third
parties to pay for a patient’s expenses in
certain circumstances.

O Collecting amounts above what can
be charged under Federal or State law.
This includes, for example, collecting
amounts that exceed limits in the No
Surprises Act. It also includes collection
of amounts that exceed a State’s
common law remedies for claims when
there is no express contract.

O Collecting amounts for services not
received. This includes “upcoding”
where a patient is charged for medical
services that are more costly, more
extensive, or more complex than those
actually rendered.

O Misrepresenting the nature of legal
obligations. This includes collecting on
uncertain payment obligations that are
presented to consumers as amounts that
are certain, fully settled, or determined.

O Collecting unsubstantiated medical
bills. Debt collectors must have a
reasonable basis for asserting that the
debts they collect are valid and the
amounts correct. Debt collectors may be
able to satisfy this requirement by
obtaining appropriate information to
substantiate those assertions, consistent
with patients’ privacy. This information
could include payment records
(including from insurance); records of a
hospital’s compliance with any
applicable financial assistance policy;
copies of executed contracts or, in the
absence of express contracts,
documentation that the creditor can
make a prima facie claim for an alleged
amount under State law (e.g.,
“reasonable” or “market rates”’).

This advisory opinion also interprets
the meaning of “in default” for purposes
of FDCPA section 803(6)(F)(iii) in the
medical debt context to be determined
by the terms of any agreement between
the consumer and the medical provider
under applicable law governing the
agreement.

II. Background

Medical debt is a major burden for
many Americans. Recent estimates

place total medical debt owed by people
in the United States at $220 billion.2
Medical debt is known to
disproportionately impact young and
low-income adults, Black and Hispanic
people, veterans, older adults, and
people in the Southern United States.3

Medical debt is unique because
consumers rarely plan to take on
medical debt or choose among providers
based on price. Most medical debt arises
from acute or emergency care.* In many
cases, patients lack the ability to
substantively comparison-shop between
medical service providers due to
emergency need, restrictive insurance
networks, price opacity, or limited
provider availability.5 This leaves many
patients subject to the pricing and
policies of the medical service providers
available to them.

Healthcare providers send medical
bills to consumers to obtain
compensation for care rendered to
patients. In some cases, providers and
patients enter into express contractual
relationships, which may define
patients’ payment obligations or
providers’ pricing for the care. Yet
contracts between providers and
patients may still be vague, as some do
not define specific prices for the care
provided.® In other cases, such as in
emergency settings or where
independent contractors or provider
groups are involved (e.g., lab work or
anesthesiology), consumers may not
have any contractual relationship with a
medical provider that provides care and
then sends a bill.”

2 Shameek Rakshmit et al., The Burden of Medical
Debt in the United States, KFF (Feb. 12, 2024),
https://www.kff.org/health-costs/issue-brief/the-
burden-of-medical-debt-in-the-united-states/#:~:
text=This%20analysis % 200f% 20government %20
data,debt%200f% 20more % 20than
%20% 2410 %2C000.

3 CFPB, Medical Debt Burden in the United States
at 2 (Mar. 1, 2022), https://www.consumer
finance.gov/data-research/research-reports/
medical-debt-burden-in-the-united-states/.

4 See Lunna Lopes et al., Health Care Debt in the
U.S.: The Broad Consequences of Medical and
Dental Bills, KFF (June 16, 2022), https://
www.kff.org/report-section/kff-health-care-debt-
survey-main-findings/ (finding that 50 percent of
the people in the United States who have medical
debt have it because of emergency care and 72
percent have it because of acute care).

5 CFPB, Medical Debt Burden in the United
States, at 3 (Mar. 1, 2022), https://www.consumer
finance.gov/data-research/research-reports/
medical-debt-burden-in-the-united-states/.

6 George A. Nation III, Contracting for Healthcare:
Price Terms in Hospital Admission Agreements, at
106, 124 Dick. L. Rev. 91 (2019) (describing how it
is ““very common” for admissions agreements to not
include exact prices).

71d. at 92 (“‘self-pay patients, who enter the
hospital through the emergency department, simply
lack capacity to contract due to the rushed, stressful
and tension-laden emergency circumstances’). As
described below, the issue of whether this

Consumers consistently report being
confused about medical billing
practices.® One reason for this is the
variation in how medical providers bill
their patients. In most cases, medical
providers charge different rates for the
same services to different payors, for
example charging patients far more than
what Medicare would pay for a given
procedure if the patient is not covered
by Medicare.? This, in part, stems from
the fact that the pricing of medical
services is heavily negotiated between
providers and certain institutional
payors such as insurance companies,
and set by Government programs like
Medicare and Medicaid. As a result,
healthcare providers are incentivized to
initially set high list prices as starting
offers in negotiations with insurers.10 As
a result, uninsured and out-of-network
patients are often charged much higher
prices than those ultimately agreed to
with insurers for patients in their
networks.1? Even within network, prices
sometimes vary by facility or
department.?2 These rates often vastly
exceed the cost of providing care.13
Research has also shown that healthcare
markups are higher at hospitals with

constitutes an implied contract is a matter of State
law.

8 See CFPB, Medical Debt Burden in the United
States, at 3 (Mar. 1, 2022), https://www.consumer
finance.gov/data-research/research-reports/
medical-debt-burden-in-the-united-states/
(“medical billing and collections practices can be
confusing and difficult to navigate”).

9 See Eric Lopez et al., How Much More Than
Medicare Do Private Insurers Pay? A Review of the
Literature, KFF (Apr. 15, 2020), https://www.kff.org/
medicare/issue-brief/how-much-more-than-
medicare-do-private-insurers-pay-a-review-of-the-
literature/; Frank Griffin, Fighting Overcharged Bills
from Predatory Hospitals, 51 ARIZ. ST. L.]. 1003
(2019).

10 Hospitals generally have no limit on their
“chargemaster” rate, the rate they initially charge
most private payors, and chargemaster rates are
typically significantly higher than the actual cost of
services rendered. See National Nurses United,
Fleecing Patients: Hospitals Charge Patients More
Than Four Times the Cost of Care” (Nov. 2020),
https://www.nationalnursesunited.org/sites/default/
files/nnu/graphics/documents/1120_
CostChargeRatios_Report FINAL PP.pdf.

11 See Jennifer Tolbert et al., Key Facts about the
Uninsured Population, KFF (Dec. 18, 2023), https://
www.kff.org/uninsured/issue-brief/key-facts-about-
the-uninsured-population/.

12 See Matthew Panhans et al., Prices for Medical
Services Vary Within Hospitals, but Vary More
Across Them, Medical Care Research and Review
78(2), 157 (June 19, 2019); Xu, Tim, Angela Park
and Ge Bai, Variation in Emergency Department vs
Internal Medicine Excess Charges in the United
States,” JAMA Internal Medicine (2017), https://
pubmed.ncbi.nlm.nih.gov/28558093/.

13 See Ge Bai and Gerard F. Anderson, “Extreme
Markup: The Fifty US Hospitals With The Highest
Charge-To-Cost Ratios,” Health Affairs (June 2015),
https://www.healthaffairs.org/doi/full/10.1377/
hlthaff.2014.1414.
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more Black and Hispanic patients and at
investor-owned, for-profit hospitals.14

Further, healthcare providers
sometimes charge patients for
“upcoded” services, or services more
expensive than what the consumer
actually received.1® A 2024 study found
that, from 2010-2019, the total of
upcoding expenses for Medicare Parts
A, B, and C was $656 million, $2.39
billion, and $10-15 billion,
respectively.1® Upcoding is relatively
widespread and has been estimated to
account for 5-10 percent of total
healthcare expenditures in the United
States.1”

After an individual receives a medical
service, they and their insurer are billed,
if the individual is insured. Some
healthcare providers also market
medical payment products or other
external financing options to their
patients.18 In some cases, providers are
obligated by State or Federal laws to
perform certain affirmative functions
involving the medical bill or refrain
from specific collection actions.19 After

14 See CFPB, Medical Debt Burden in the United
States, at 11 (Mar. 1, 2022), https://www.consumer
finance.gov/data-research/research-reports/
medical-debt-burden-in-the-united-states/
(referencing Faiz Gani, et al., Hospital markup and
operation outcomes in the United States, Surgery
(July 2016), https://www.sciencedirect.com/science/
article/abs/pii/S00396060163000227via % 3Dihub;
Tim Xu, Angela Park, and Ge Bai, Variation in
Emergency Department vs Internal Medicine Excess
Charges in the United States, Jama Internal
Medicine (2017), https://pubmed.ncbi.nlm.nih.gov/
28558093/).

15Medical care providers often calculate and
itemize charges for care using a standardized set of
codes. These codes indicate the various aspects of
care a patient received along with the type and
scope of that care. Typically, more serious, more
urgent, or more involved forms of care will incur
higher charges. If a medical provider designates an
aspect of a patient’s care with a code that denotes
a higher or more involved level of care than was
actually received, the provider is said to be
“upcoding.”

16 Keith Joiner, Jianjing Lin, and Juan Pantano,
Upcoding in medicare: where does it matter most,
Health Economics Review 14(1) (2024), https://
www.ncbi.nlm.nih.gov/pmc/articles/
PMC10759668/.

17 William Hsiao, Fraud and Abuse in Healthcare
Claims, California HHS (Jan. 2022), https://
www.chhs.ca.gov/wp-content/uploads/2022/01/
Commissioner-William-Hsiao-Comments-on-Fraud-
and-Abuse-in-Healthcare-Claims.pdyf.

18 Consumers are increasingly using medical
credit cards and other financing options to pay for
medical care, and the CFPB has done significant
work studying and addressing this issue. See CFPB,
Medical Credit Cards and Financing Plans”” (May 4,
2023), https://www.consumerfinance.gov/data-
research/research-reports/medical-credit-cards-
and-financing-plans/; see also Lorelei Salas,
Ensuring consumers aren’t pushed into medical
payment products” (June 18, 2024), https://
www.consumerfinance.gov/about-us/blog/ensuring-
consumers-arent-pushed-into-medical-payment-
products/; CFPB, Request for Information on
Medical Payment Products,” 88 FR 44281 (July 12,
2023).

19 Certain Federal laws, such as the No Surprises
Act and the Nursing Home Reform Act, limit

any insurance payments or payment via
a medical payment product are
received, unpaid amounts, if any, are
collected by phone calls, letters, emails,
and offers of payment plans or
settlements.20 Hospitals and other
healthcare providers in the United
States are increasingly outsourcing
medical billing and collection activities
to third parties, such as “Revenue Cycle
Management” firms, which are often
funded by private equity.2! One
estimate projects the domestic market
for Revenue Cycle Management
companies to grow by 10.2 percent
annually until 2030.22 Unpaid medical
bills may also be assigned to more
traditional debt collectors, including
those that specialize in medical debt,
placed with an attorney for litigation, or,
more rarely, sold to a debt buyer.

The CFPB has observed and reported
on many issues with how debt
collectors collect medical debt in the
United States. For example, the CFPB
has brought enforcement actions against
debt collectors for collecting on
disputed medical debts without
adequate substantiation.23 The CFPB
has also previously described reports
from consumers who have received
collections notices for medical debts
they should or do not owe. Specifically,
consumers have reported receiving
collections notices for debts that have or
should have been covered by insurance,
government payors, hospital financial
assistance programs, or that the patient

collection activities for certain kinds of medical
debt. Non-profit hospitals may lose their non-profit
tax status if they fail to evaluate patients for
eligibility for financial assistance before the
hospital takes certain types of collection actions.
See 26 U.S.C. 501(r)(6). Some State laws similarly
limit medical debt collections activities. For
example, states have enacted additional
requirements that broaden the applicability of
hospital financial assistance, covering additional
services for those patients deemed eligible. See
Washington State Charity Care Law, RCW
70.170.060 (2024) (requiring non-profit hospitals to
provide charity care for patients and their
guarantors with incomes less than 300 percent of
the Federal poverty guidelines). Medicare and
Medicaid requirements also vary by State and may
limit medical debt collections activities.

20 See CFPB, Medical Debt Burden in the United
States, at 12 (Mar. 1, 2022), https://www.consumer
finance.gov/data-research/research-reports/
medical-debt-burden-in-the-united-states/.

21 See Jacqueline LaPointe, What’s Behind Private
Equity’s Interest in RCM Vendors, TechTarget (Mar.
5, 2024), https://www.techtarget.com/
reveyclemanagement/answer/Whats-Behind-
Private-Equitys-Interest-in-RCM-Vendors.

22 See Grand View Research, U.S. Revenue Cycle
Management Market Size, Share, and Trends
Analysis Report, https://www.grandview
research.com/industry-analysis/us-revenue-cycle-
management-rem-market.

23 See Consent Order, Commonwealth Fin. Sys.,
Inc., CFPB No. 2023-CFPB-0018 (Dec. 15, 2023);
Consent Order, Phoenix Fin. Servs., LLC, CFPB No.
2023-CFPB-0004 (June 8, 2023).

has otherwise paid.2* Consumers also
have reported receiving collections
notices for debts they believe they do
not owe under State or Federal law.

Further, many debt collectors do not
have timely access to healthcare
providers’ billing and payment
information, increasing the likelihood
that the debt collector collects on an
amount that is not owed, such as a bill
that has already been paid.26 Many
consumers have reported difficulties
receiving verification of medical debts
for which they have received collections
notices.2” In some cases, debt collectors
either may not have or refuse to provide
to a consumer upon request proof of
insurance payments, documentation
confirming that the amount billed
complies with State law and other
affirmative collection requirements,
such as hospital financial assistance, or
other documents that would
demonstrate the validity of the debt and
the accuracy of the demanded amount.

The FDCPA'’s protections are enforced
by the CFPB, by other Federal
regulators, by individual consumers,
and, under certain circumstances, by
States.28 And the CFPB is responsible
for issuing rules regarding the FDCPA.2°
To the extent a person qualifies as a
“debt collector” under the FDCPA and
its implementing Regulation F, that
person is subject to the FDCPA and

24 See CFPB, Fair Debt Collection Practices Act
CFPB Annual Report 2023 (Nov. 16, 2023); https://
www.consumerfinance.gov/data-research/research-
reports/fair-debt-collection-practices-act-cfpb-
annual-report-2023/.

25 See CFPB, Fair Debt Collection Practices Act
CFPB Annual Report 2023 (Nov. 16, 2023), https://
www.consumerfinance.gov/data-research/research-
reports/fair-debt-collection-practices-act-cfpb-
annual-report-2023/; CFPB, Nursing Home Debt
Collection (Sept. 9, 2022), https://www.consumer
finance.gov/data-research/research-reports/issue-
spotlight-nursing-home-debt-collection/; see also,
e.g., Complaint for Civil Penalties, Injunctive and
Other Relief, Washington v. Providence Health &
Services, No. 22-2-01754—6 SEA (King Cnty. Sup.
Ct. Feb. 24, 2024), 11 70-77 (alleging that hospital
system sent the accounts of patients it knew were
eligible for financial assistance under state law to
debt collectors).

26 John McNamara, Debt collectors re-evaluate
medical debt furnishing in light of data integrity
issues (Feb. 14, 2023), https://www.consumer
finance.gov/about-us/blog/debt-collectors-re-
evaluate-medical-debt-furnishing-in-light-of-data-
integrity-issues/.

27 See CFPB, Medical Debt Burden in the United
States, at 4 (Mar. 1, 2022), https://www.consumer
finance.gov/data-research/research-reports/
medical-debt-burden-in-the-united-states/.

2815 U.S.C. 16921, 1692k; see 87 FR 31940, 31941
(May 26, 2022) (explaining state authority to
address violations of the federal consumer financial
laws committed by “covered persons” and ‘“‘service
providers” under the Consumer Financial
Protection Act).

2912 U.S.C. 5481(12)(F), (H), 5512(b), 5514(c); 15
U.S.C. 16921(d).
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Regulation F.30 The FDCPA and
Regulation F prohibit the use of “‘any
false, deceptive, or misleading
representation or means in connection
with the collection of any debt,” 31
including, for example, any false
representation of “‘the character,
amount, or legal status of any
debt.”” 32 The FDCPA and Regulation F
also prohibit the use of “unfair or
unconscionable means to collect or
attempt to collect any debt,” 33
including, for example, the “collection
of any amount (including any interest,
fee, charge, or expense incidental to the
principal obligation) unless such
amount is expressly authorized by the
agreement creating the debt or permitted
by law.” 3¢ The CFPB reminds debt
collectors that these FDCPA
prohibitions interact with other Federal
and State laws in a variety of ways that
could create liability for debt collectors
operating in the medical debt market.
The CFPB also reminds debt
collectors that sections 1692e(2)(A) and
1692f(1) impose strict liability. First,
these two provisions include no scienter
requirement, in contrast to several
others that do.3% Second, the statute
differentiates between intentional and
unintentional violations.36 As many
courts have held,37 imposing strict

3015 U.S.C. 1692a(6) (defining “debt collector”);
12 CFR 1006.2(i) (same).

3115 U.S.C. 1692e; 12 CFR 1006.18(a).

3215 U.S.C. 1692e(2)(A); 12 CFR 1006.18(b)(2)(i).

3315 U.S.C. 1692f; 12 CFR 1006.22(a).

3415 U.S.C. 1692f(1); 12 CFR 1006.22(b).

35 See, e.g., 15 U.S.C. 1692¢(8) (prohibiting
“[c]lommunicating or threatening to communicate to
any person credit information which is known or
which should be known to be false”) (emphasis
added); 15 U.S.C. 1692d(5) (prohibiting debt
collectors from “causing a telephone to ring or
engaging any person in telephone conversation
repeatedly or continuously with intent to annoy,
abuse, or harass”) (emphasis added); 15 U.S.C.
1692j(a) (making it unlawful to “design, compile,
and furnish any form knowing that such form
would be used” to deceive consumers in a specified
way”’) (emphasis added).

36 See, e.g., 15 U.S.C. 1692k(b)(1) (including as a
factor for calculating statutory damages ‘‘the extent
to which [the debt collector’s] noncompliance was
intentional”’). Entities may also have an affirmative
defense to liability for violations described in this
advisory opinion, but only if they maintain
procedures that are reasonably designed to prevent
unintentional violations that are the result of bona
fide errors. See 15 U.S.C. 1692k(c) (providing
affirmative defense for violations if they are: (1)
“not intentional,” (2) the result of ‘““a bona fide
error,” and (3) occurred despite “the maintenance
of procedures reasonably adapted to avoid any such
error”’). Further, “the broad statutory requirement of
procedures reasonably designed to avoid ‘any’ bona
fide error indicates that the relevant procedures are
ones that help to avoid errors like clerical or factual
mistakes. Such procedures are more likely to avoid
error than those applicable to legal reasoning. . . .
Jerman v. McNellie, et al., 559 U.S. 573, 587 (2010).

37 Every Federal Circuit Court of Appeals to
address this issue has held that the FDCPA is a
strict liability statute. See, e.g., Vangorden v.

»

liability for violations of these
provisions is therefore the best reading
of the plain language, consistent with
the statute’s overall structure, and
consonant with Congress’ intent.38

III. Collection of Debts Invalid Under
Law

A. Collection of Amounts Not Owed
Because Already Paid

Section 808(1) of the FDCPA
prohibits, in relevant part, the collection
of any amount ‘‘unless such amount is
expressly authorized by the agreement
creating the debt or permitted by
law.” 39 And section 807(2)(A) prohibits
any false representation of “the
character, amount, or legal status of any
debt.” 40

Under these provisions, debt
collectors must only collect or attempt
to collect the amount that a consumer,
in fact, owes at the time of a debt
collection action after all appropriate
deductions for partial payments by the
consumer or third parties are made. The
amounts due on a medical bill can often
be adjusted multiple times, in light of
payments made by consumers
themselves or by third parties, such as
insurers. Providers may also agree to
accept a reduced amount in full
satisfaction of the bill, or reduce the
amount billed pursuant to a financial
assistance policy or program.

Under the FDCPA, the “amount []
expressly authorized by the agreement
creating the debt” refers only to the
remaining balance on a debt that is fully
owed by the consumer after any
payments that reduce the debt’s
remaining balance are deducted because
such payments reduce the amount that
the consumer is obligated to pay under
the original agreement. Accordingly,
seeking to collect an amount that does
not account for partial payments or
changes to the bill made by the provider

Second Round, Ltd. P’ship, 897 F.3d 433, 437-38
(2d Cir. 2018) (“The FDCPA is ‘a strict liability
statute’ and, thus, there is no need for a plaintiff

to plead or prove that a debt collector’s
misrepresentation . . . was intentional.”); Allen ex
rel. Martin v. LaSalle Bank, N.A., 629 F.3d 364, 368
(3d Gir. 2011) (“The FDCPA is a strict liability
statute to the extent it imposes liability without
proof of an intentional violation.”); Stratton v.
Portfolio Recovery Assocs., LLC, 770 F.3d 443, 448—
49 (6th Cir. 2014) (“The FDCPA is a strict-liability
statute: A plaintiff does not need to prove
knowledge or intent.”).

38 Congress enacted the FDCPA in 1977 to
“eliminate abusive debt collection practices by debt
collectors, to ensure that those debt collectors who
refrain from using abusive debt collection practices
are not competitively disadvantaged, and to
promote consistent State action to protect
consumers against debt collection abuses.”” Public
Law 95-109, sec. 802(e), 91 Stat. 874, 874 (codified
at 15 U.S.C. 1692(e)).

3915 U.S.C. 1692f(1); 12 CFR 1006.22(b).

4015 U.S.C. 1692¢(2)(A); 12 CFR 1006.18(b)(2)(i).

would violate the FDCPA’s prohibitions
against unfair or unconscionable debt
collection practices because the amount
has not been expressly agreed to. In
other words, once a partial payment has
been made toward an agreed-to amount,
collection or attempted collection of the
full amount without accounting for the
partial payment is collection of an
amount greater than that agreed to or
permitted by law. Such collection or
attempted collection would also violate
the FDCPA’s prohibitions against
deceptive or misleading debt collection
practices because it would misrepresent
the amount of the debt actually owed.4?
Because payments toward a debt might
be made at any time, debt collectors are
responsible for ensuring that the correct
collection amount is sought during each
attempt at collection.

B. Collection of Amounts Not Owed Due
to Federal or State Law

Section 808(1) of the FDCPA
prohibits, in relevant part, the collection
of any amount “unless such amount is
expressly authorized by the agreement
creating the debt or permitted by
law.”” 42 An “amount expressly
authorized by the agreement creating
the debt or permitted by law” means
only a debt that the consumer is legally
obligated to pay. If a Federal or State
law relieves consumers of the obligation
to pay for medical costs, in whole or in
part, then collection of those costs is not
“permitted by law” but rather
prohibited by law. Thus, any amount
that a consumer is not obligated to pay
by operation of Federal or State law, is
not an “amount . . . permitted by law.”
Nor is the amount collectible as an
“amount [ ] expressly authorized by the
agreement creating the debt” since
contractual terms that contravene
Federal or State law are unenforceable
as contrary to public policy.43

41 See Vangorden v. Second Round, L.P., 897 F.3d
433, 437-38 (2d Cir. 2018) (consumer stated claim
under FDCPA sections 807 and 808 when debt
collector sought to collect debt that consumer had
already settled with creditor); Gonzalez v. Allied
Collection Servs., Inc., No. 216CV02909MMDVCF,
2019 WL 489093, at *8-9 (D. Nev. Feb. 6, 2019),
aff’d, 852 F. App’x 264 (9th Cir. 2021) (debt
collector violated FDCPA sections 807 and 808
when it sought to collect full amount of debt that
had been partially paid); see also Complaint for
Permanent Injunction and Other Equitable Relief,
FTC v. Midwest Recovery Systems, LLC, No. 12—
00182 (E.D. Mo. Nov. 25, 2020), https.‘//
www.ftc.gov/system/files/documents/cases/01_-_
complaint.pdf (pleading violation of FDCPA section
807 where, among other things, “[t]he debt was
medical debt in the process of being re-billed to the
consumer’s medical insurance”).

4215 U.S.C. 1692f(1); 12 CFR 1006.22(b).

43 See Restatement (Second) of Contracts sec. 178
(“A promise or other term of an agreement is
unenforceable on grounds of public policy if
legislation provides that it is unenforceable. . . .”);


https://www.ftc.gov/system/files/documents/cases/01_-_complaint.pdf
https://www.ftc.gov/system/files/documents/cases/01_-_complaint.pdf
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A range of laws protect consumers
from the legal obligation to pay medical
bills in certain circumstances. For
example, a State workers’ compensation
scheme may provide that a medical
provider only has recourse against a
patient’s employer or workers’
compensation insurer for the treatment
of a work-related injury.4* And the
Federal Nursing Home Reform Act
prohibits, among other things, nursing
care facilities that participate in
Medicaid or Medicare from requesting
or requiring a third-party guarantee of
payment as a condition of admission,
expedited admission, or continued stay
in the facility, and thus nursing care
facilities cannot collect the debt from
third parties in violation of this law.45

A debt collector that collects or
attempts to collect a debt from a
consumer who is not legally obligated
on the debt by operation of State or
Federal law violates the FDCPA’s
prohibitions against unfair or
unconscionable debt collection
practices because the amount is not
expressly authorized by the agreement
creating the debt or permitted by law 46

see also, e.g., United States v. Blue Cross/Blue
Shield of Ala., 999 F.2d 1542, 1547 (11th Cir. 1993)
(“The application of a regulatory statute that is
otherwise valid may not be defeated by private
contracts.”) (citing Connolly v. Pension Benefit
Guaranty Corp., 475 U.S. 211, 224 (1986));
SodexoMAGIC, LLC v. Drexel Univ., 24 F.4th 183,
219-20 (3d Cir. 2022) (“[A] voluntarily-agreed-to
contract term is enforceable unless a statute or the
common law specifically prevents enforcement of
that term.”) (applying Pennsylvania law); Metcalfe
v. Grieco Hyundai LLC, 698 F. Supp. 3d 239, 2442
(D.R.I. 2023) (“‘Because the [Rhode Island State
statute] explicitly allows collective actions, the
class action waiver provision in the Leasing
Agreement is unenforceable as against public policy
in Rhode Island.”) (applying Rhode Island law).

44 See, e.g., Kottler v. Gulf Coast Collection
Bureau, Inc., 460 F. Supp. 3d 1282, 1293 (S.D. Fla.
2020), aff'd, 847 F. App’x 542 (11th Cir. 2021) (debt
collector violated section 807(2)(A) when it
attempted to collect a debt for which consumer had
pending workers’ compensation claim); Young v.
NPAS, Inc., 361 F. Supp. 3d 1171, 1196 (D. Utah
2019) (debt collector violated FDCPA sections
807(2)(A) and 808(1) when it attempted to collect
a debt that consumer did not owe under Utah
workers’ compensation law); Raytman v. Jeffrey G.
Lerman, P.C., No. 17 CIV. 9681 (KPF), 2018 WL
5113952, at *5-6 (S.D.N.Y. Oct. 19, 2018)
(consumer stated claim for violations of FDCPA
sections 807 and 808 when debt collector sought to
collect debt that consumer did not owe under New
York Medicaid payment rules).

45 See generally CFPB Circular 2022-05: Debt
collection and consumer reporting practices
involving invalid nursing home debts (Sept. 8,
2022), available at: https://www.consumer
finance.gov/compliance/circulars/circular-2022-05-
debt-collection-and-consumer-reporting-practices-
involving-invalid-nursing-home-debts/.

46 This may be the case even if terms of the
contract creating the debt would make a given
consumer liable. See, e.g., Tuttle v. Equifax Check,
190 F.3d 9, 13 (2d Gir. 1999) (noting that it would
be a violation of section 1692f(1) to collect a fee if
State law expressly prohibits such fees, even if the
contract allows it).

and also violates the FDCPA’s
prohibitions against deceptive or
misleading debt collection practices
because it would falsely represent the
amount of the debt. Debt collectors are
responsible for ensuring that they do not
collect or attempt to collect debts that
are not legally owed by the relevant
consumer, whether by operation of State
or Federal law.

C. Collection of Amounts Above That
Permitted by Federal or State Law

Section 807 prohibits any false
representation of “the character,
amount, or legal status of any
debt.” 47 Section 808(1) of the FDCPA
prohibits, in relevant part, the collection
of any amount ‘‘unless such amount is
expressly authorized by the agreement
creating the debt or permitted by
law.”” 48 Debt collectors would violate
the FDCPA when they collect or attempt
to collect amounts that exceed limits or
calculation methods provided by State
or Federal law, thus misrepresenting the
consumer’s obligation to pay the debt
and collecting or attempting to collect
an amount not permitted by law. Here
again, a range of laws may operate to
limit or control the amount that a
medical provider may bill a patient in
certain circumstances. For example, the
Federal No Surprises Act of 2020
restricts the charges that certain medical
providers can bill to certain patients
depending on a number of factors such
as their insured status and whether a
billing provider is in- or out-of-network
for a patient’s health insurance plan.49
As the CFPB has previously stated, the
FDCPA'’s prohibition on
misrepresentations includes
misrepresenting that a consumer must
pay a debt stemming from a charge that
exceeds the amount permitted by the No
Surprises Act.?9 Thus, for example, a
debt collector who represents that a
consumer owes a debt arising from out-
of-network charges for emergency
services would violate the prohibition
on misrepresentations if those charges
exceed the amount permitted by the No
Surprises Act. Relatedly, if a Federal
law limits or caps the amount a
consumer may be billed in a given
circumstance, then collection or
attempted collection of an amount over
the relevant limit or cap would run
afoul of the FDCPA'’s prohibition on

4715 U.S.C. 1692¢(2)(A); 12 CFR 1006.18(b)(2)(i).

4815 U.S.C. 1692f(1); 12 CFR 1006.22(b).

49 See Requirements Related to Surprise Billing;
Part II, 86 FR 55980 (Oct. 7, 2021).

50 See CFPB Bulletin 2022-01: Medical Debt
Collection and Consumer Reporting Requirements
in Connection With the No Surprises Act, 87 FR
3025, 3026 (Jan. 20, 2022).

collection of amounts unless permitted
by law.

State law may also provide a limit on
the allowable amount that a medical
provider can bill a consumer. Many
States have enacted laws to protect
consumers from unexpected medical
bills in much the same vein as the
Federal No Surprises Act and which
may provide additional protections
beyond those in the Federal law.51
While State laws vary considerably,
many include limits on the amounts
that medical providers, both emergency
and non-emergency, can bill certain
consumers and provide specific
standards to guide billing
calculations.52 As with the Federal
statute, where one of these State laws
applies to limit the amount that a
medical provider can bill a consumer, a
debt collector that collects or attempts
to collect an amount that exceeds the
relevant limits would violate the
FDCPA’s prohibition against
misrepresenting the amount of the debt
owed and the prohibition against
collecting or attempting to collect an
amount unless permitted by law.

Finally, State contract or common law
may also provide limits on the
allowable amount that a medical
provider can bill a consumer in certain
circumstances. For example, consumers
are sometimes billed by medical service
providers that the consumer did not
enter into an express agreement with
prior to receiving the services. In these
circumstances, some courts have held
that State contract law provides that the
relationship between the consumer and
provider is governed by an implied-in-
fact agreement, the price term of which
may be limited to a “reasonable”
amount.53 Courts have also interpreted
some States’ laws to require that when
an express contract for medical services
contains no explicit price term, a
“reasonable” price term should be
inserted.?4 Courts have even invalidated

51 See State Surprise Billing Laws and the No
Surprises Act, accessible at: https://www.cms.gov/
files/document/nsa-state-laws.pdf, at 2 (“The No
Surprises Act supplements State surprise billing
law protections; it does not replace them.”).

52 See, e.g., Conn. Gen. Stat. secs. 38a—477aa, 20—
7f; Mich. Comp. Laws sec. 333.24507.

53 See, e.g., Leslie v. Quest Diagnostics, Inc., No.
CV171590ESMAH, 2019 WL 4668140, at *7 (D.N.].
Sept. 25, 2019) (‘“Plaintiffs sufficiently allege that
Quest’s chargemaster prices are unreasonable based
on Quest’s internal cost structure, the usual and
customary rates charged, and payments received for
these services by both Quest and other laboratory
testing services.”).

54 Colomar v. Mercy Hosp., Inc., No. 05—22409—
CIV-SEITZ, 2007 WL 2083562, at *4 (S.D. Fla. July
20, 2007) (“Florida law is settled that when the
price term in a contract for hospital services is left
‘open’ or undefined, then the courts will infer a
reasonable price.”).
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explicit price terms in contracts when
those terms were determined to be
unconscionable under State law, often
limiting the price that must be paid to
some ‘“‘reasonable” amount as a
remedy.55

The CFPB reminds debt collectors
that State law may determine or limit
the amount that medical providers may
charge to consumers, and that collection
of or an attempt to collect an amount
that exceeds the allowable amount
under State law (including applicable
State case law) may misrepresent the
amount of the debt in violation of the
FDCPA. Collection or an attempt to
collect an amount that exceeds the
allowable amount under State law may
also violate the prohibition against
collecting or attempting to collect an
amount unless permitted by law. These
State law cases make clear that the
collection amount that is “permitted by
law”” may be much less than the amount
asserted to be owed by the medical
provider. Debt collectors are responsible
for ensuring that they do not collect or
attempt to collect amounts above that
which the relevant consumer(s) can be
charged under applicable State and
Federal laws. Because, as noted above,
the FDCPA imposes strict liability, debt
collectors should ensure that they only
collect or attempt to collect amounts
that may be charged under applicable
State law.56

D. Collection of Amounts Not Owed
Because Services Not Received

Section 808(1) of the FDCPA
prohibits, in relevant part, the collection
of any amount “unless such amount is
expressly authorized by the agreement
creating the debt or permitted by
law.” 57 And section 807(2)(A) prohibits
any false representation of “the
character, amount, or legal status of any

55 See, e.g., Ahern v. Knecht, 563 NE2d 787, 793
(I1l. App. 1990) (price term in contract for appliance
repair was unconscionable and repairman would be
allowed only ““the actual value of his services”);
Toker v. Westerman, 274 A.2d 78, 81 (N.J. Super.
1970) (price term in contract for sale of refrigerator
was unconscionably high; court refused to enforce
term, relieving the defendant-consumer from
obligation to pay remaining balance owed);
Restatement (Second) of Contracts sec. 208—
Unconscionable Contract or Term, cmt. g (1981)
(“the offending party [to an unconscionable
contract] will ordinarily be awarded at least the
reasonable value of performance rendered by him”);
see also De La Torre v. CashCall, Inc., 422 P.3d
1004, 1009 (Cal. 2018) (““As long established under
California law, the doctrine of unconscionability
reaches contract terms relating to the price of goods
or services exchanged.”).

56 Debt collectors may be able to minimize risk of
misrepresentations in these circumstances by
working with client medical providers to ensure
that pricing and billing practices comply with
applicable legal limits.

5715 U.S.C. 1692f(1); 12 CFR 1006.22(b).

debt.”” 58 As relevant here, the “amount
[l expressly authorized by the agreement
creating the debt” means amounts due
for services actually rendered under the
relevant agreement. Similarly, a ““false
representation of the . . . amount. . .
of any debt” includes a representation
to a consumer that they owe an amount
for services that have not been rendered.

Courts have held that it is a violation
of the FDCPA for debt collectors to
collect or attempt to collect amounts for
services that were not rendered.59
Medical bills, especially for services
rendered in hospitals, are frequently
calculated by reference to a
standardized set of codes that indicate
the type and degree of medical care a
patient received. Typically, providers
will seek greater compensation for more
serious, more urgent, or more involved
forms of care. As noted above, if a
medical provider designates an aspect of
a patient’s care with a code that denotes
a higher or more involved level of care
than was actually received, the provider
is said to be “upcoding.”” 60

A debt collector that collects or
attempts to collect a debt that has been
“upcoded” violates the FDCPA’s
prohibitions against unfair or
unconscionable debt collection
practices because the amount is not
expressly authorized by the agreement
for services actually rendered and also
violates the FDCPA'’s prohibitions
against deceptive or misleading debt
collection practices because it would
falsely represent the amount of the debt.
Debt collectors are responsible for
ensuring that they do not collect or
attempt to collect amounts that have
been charged for services that have not
actually been rendered.6?

5815 U.S.C. 1692e(2)(A); 12 CFR 1006.18(b)(2)(1).

59 Langley v. Statebridge Co., LLC, No. CIV.A. 14—
6366 JLL, 2014 WL 7336787, at *3 (D.N.]. Dec. 22,
2014) (consumer stated claim under FDCPA section
807(2)(A) when debt collector attempt to collect
debt for tax and insurance payments not actually
made by creditor); Fitzsimmons v. Rickenbacker
Fin., Inc., No. 2:11-CV-1315 JCM PAL, 2012 WL
3994477, at *3 (D. Nev. Sept. 11, 2012).

60 See Centers for Medicare & Medicaid Servs.,
Common Types of Healthcare Fraud, at 2 (2016),
https://www.cms.gov/files/document/overview
fwacommonfraudtypesfactsheet072616pdyf.
(“Upcoding is a term that is not defined in []
regulations but is generally understood as billing for
services at a higher level of complexity than the
service actually provided or documented in the
file.”); U.S. ex rel. Harris v. Bernad, 275 F. Supp.
2d 1, 4 (D.D.C. 2003) (“The government alleges that
the defendants engaged in ‘upcoding’—that is,
submitted claims with CPT codes that represented
a level of care higher than the defendants actually
provided.”).

61 Nothing in this Advisory Opinion should be
interpreted to mean that in order to mitigate risk of
violations of the FDCPA debt collectors should
obtain access to documents beyond relevant patient
contracts or bills. Again, debt collectors may be able
to minimize risk of misrepresentations in these

IV. Misrepresentation of the Nature of
Legal Obligations

Section 807(2)(A) prohibits any false
representation of “the character,
amount, or legal status of any debt.” A
“false representation of the . . . legal
status of any debt” includes
representations to a consumer about the
legal nature of the provider’s claim for
payment and the legal rights and
obligations that arise under that
particular type of claim.

As described above, there are a variety
of ways in which medical bills and the
amounts demanded therein differ from
consumer transactions where a
consumer agrees to a known and
definite price in exchange for goods or
services. In medical billing, consumers
sometimes enter agreements that have
undefined price terms or are billed by
providers with whom the consumer has
never entered into an express
agreement. The legal basis for a
provider’s claim for payment in such
circumstances therefore also varies, and
each such basis may have different
implications for a consumer’s legal
rights or obligations. For example,
under some States’ laws, providers
sometimes demand payment for services
on the basis of an account stated theory,
whereby a party presents another with
an alleged statement of account and a
legal obligation to pay that amount
arises if the receiving party does not
object within a reasonable period of
time.52 The inverse is also true under
these State’s laws: an account stated
claim cannot be maintained if the
receiving party disputes the alleged
statement of account within a
reasonable period of time before making
payments on the account.53

However, the variations in medical
billing and the associated legal
consequences are not readily apparent
or known to most consumers.®* Most

circumstances by working with client medical
providers to ensure appropriate billing practices.

62 See, e.g., Univ. of S. Ala. v. Bracy, 466 So.2d
148, 150 (Ala. Civ. App. 1985) (stating elements of
account stated claim under Alabama law in medical
context); Egge v. Healthspan Servs. Co., No. CIV.
00-934 ADM/AJB, 2001 WL 881720, at *2 (D. Minn.
July 30, 2001) (elements of account stated claim
under Minnesota law in medical context).

63 See, e.g., Grandell Rehab. & Nursing Home, Inc.
v. Devlin, 809 N.Y.S.2d 481 at *3 (N.Y. Sup. Ct.
2005) (rejecting nursing home’s account stated
claim because, among other reasons, receiving
consumer disputed their liability and the amounts)
(citing Abbott, Duncan & Wiener v. Ragusa, 214
A.D.2d 412, 413 (N.Y. App. Div. 1995)).

64 When evaluating a claim under section 807 of
the FDCPA, courts apply the “least sophisticated
debtor” standard. See, e.g., Jensen v. Pressler &
Pressler, 791 F.3d 413, 420 (3d Cir. 2015) (applying
“least sophisticated debtor” standard to evaluate
liability under section 807); McCollough v. Johnson,
Rodenburg & Lauinger, LLC, 637 F.3d 939, 952 (9th
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consumers understand a demand for
payment from a debt collector to mean
that they owe the full amount
demanded. The least sophisticated
consumer presented with a demand for
payment may believe that the full
demanded amount is legally owed.?° In
particular, a consumer may be unlikely
to know that, in the absence of an
express agreement and definite price
term, a debt collector’s demand for
payment may not accurately reflect the
consumer’s actual legal obligation to the
provider under State law.66

A debt collector that collects or
attempts to collect a debt where the
amount is not based on an express
contractual price term risks violating the
FDCPA'’s prohibitions against deceptive
or misleading debt collection practices
if the debt collector gives the misleading
impression that the amount demanded
is final and that precise amount is
legally owed. Moreover, because, as
noted above, the FDCPA imposes strict
liability, debt collectors are responsible
for ensuring that they do not collect or
attempt to collect debts in a way that
deceives or misleads a consumer,
explicitly or impliedly, about the legal
status of the medical provider’s claim
and a consumer’s right to object to
claims, as appropriate; a debt collector
may misrepresent the legal status of the
debt even if the collector is relying on

Cir. 2011) (same); Jeter v. Credit Bureau, Inc., 760
F.2d 1168, 1177 n.11 (11th Cir. 1985) (same).

65 See, e.g., Miller v. Carrington Mortgage Servs.,
LLC, 607 B.R. 1, 5-6 (D. Me. 2019) (consumer
alleged fear that “he would never be free from
demands for payment” or that debt collector had
“found a way of getting around the bankruptcy
discharge protections.”); cf. Daugherty v.
Convergent Outsourcing, Inc., 836 F.3d 507, 513
(5th Cir. 2016) (“[A] collection letter seeking
payment on a time-barred debt (without disclosing
its unenforceability) but offering a ‘settlement’ and
inviting partial payment (without disclosing the
possible pitfalls) could constitute a violation of the
FDCPA.”); Buchanan v. Northland Grp., Inc., 776
F.3d 393, 399 (6th Cir. 2015) (consumer stated
claim under section 807(2)(A) when debt collector
offered to “‘settle”” time-barred debt at a discount
and noting that rule under Michigan law that partial
payment revives a time-barred debt “is almost
assuredly not within the ken of most people,
whether sophisticated, whether reasonably
unsophisticated, or whether unreasonably
unsophisticated”).

66 C.f. Shula v. Lawent, 359 F.3d 489, 491-92 (7th
Cir. 2004) (affirming finding of liability under
section 807 where debt collector attempted to
collect amount of court costs that were not in fact
awarded in State law action); Van Westrienen v.
Americontinental Collection Corp., 94 F. Supp. 2d
1087, 1101-02 (D. Or. 2000) (consumer stated claim
under section 807(2)(A) when debt collector’s
communications suggested that wage garnishment
or asset seizure would occur “within 5 days” when
such legal action was not procedurally possible in
that time span); Biber v. Pioneer Credit Recovery,
Inc., 229 F. Supp. 3d 457, 473-74 (E.D. Va. 2017)
(consumer stated claim under section 807(2)(A)
when debt collector threatened to garnish wages
without disclosing that it had not in fact taken
preliminary procedural steps required to do so).

information provided by the medical
provider. When dealing with
uncertainty arising from the lack of
express agreement, debt collectors may
be able to minimize their risk of
engaging in violations by
communicating clearly and
conspicuously with consumers about
the legal status of the debt and the
amount owed, for example, as
appropriate, that an enforceable
payment obligation may not exist until
proven in court.

V. Substantiation of Medical Debts

Section 807(2)(A) prohibits any false
representation of “the character,
amount, or legal status of any debt.”
When a debt collector makes a demand
for payment of a debt or otherwise
represents that a consumer owes a debt,
the collector makes an implied
representation that it has a reasonable
basis to assert the character, amount,
and legal status of the debt.6” A debt
collector violates the prohibition against
false representations if the collector has
no reasonable basis on which to
represent that the specific amount
demanded is due and legally collectible.

The many unique features of the
markets for medical care and services
present particularly acute risks of
uncertainty as to the “character,
amount, or legal status” of debts that are
incurred in these markets. As described
above, the health care market is
complex, variable, and opaque. Prices
charged by providers vary widely even
for the same treatment or procedure and
are often conditional, changing based on
factors that often cannot be known
before services are rendered. A variety
of State and Federal laws may impact a
consumer’s liability for payment, in
whole or in part, or for the amount that
may be charged. Billing and payment
are complicated by the involvement of
third-party payors such as insurers,
public compensation programs, or
tortfeasors. And the nature or legal basis
of a provider’s claim for payment may
be unclear, often due to a lack of express
agreements. While this level of
uncertainty may arise from the
inherently complex reality of medical
care and the broader heath care system,
it underscores the need for debt
collectors to properly substantiate the
character, amount, and legal status of

67 See Debt Collection Practices (Regulation F),
Final Rule, 85 FR 76734, 76857 (Nov. 30, 2020)
(codified at 12 CFR part 1006) (“[I]it is clear that
a debt collector must have (or have access to)
records reasonably substantiating its claim that a
consumer owes a debt in order to avoid engaging
in deceptive or unfair collection practices in
violation of the FDCPA when it attempts to collect
the debt.”).

medical debt before they begin
collection, in accord with consumer’s
expectations that debt collectors have a
reasonable basis for their demands.68

Although a debt collector must be
able to substantiate claims regarding the
amount and validity of the debt made to
a consumer, including those made at the
outset of collection, the type and
amount of information that is necessary
to substantiate a particular
representation will vary depending
upon the claim itself, the circumstances
surrounding the claim, and the need to
observe patients’ privacy rights under
relevant law. The inherently uncertain
and conditional nature of the costs of
and payments for medical care means
that debt collectors should exercise
heightened care to ensure that they have
a reasonable basis to assert that the debt
is legally collectible and the specific
amount is owed. For example, consider
a debt collector that receives summary
information concerning accounts for
collection from a provider group that
operates within a hospital. An initial
reasonable step to substantiate the debts
prior to collection may include
obtaining any relevant patient
agreements or contracts executed by the
relevant patients. If, as is often the case,
there is no contract between patients
and the provider group, the debt
collector may need documents sufficient
to make a prima facie case for the
demanded amount under the applicable
State law. Consider another example
where a debt collector is onboarding a
hospital client. The debt collector may
reduce risk of liability if it has access to
full payment histories for the patient
accounts, including any payments from
third parties covering any portion of an
overall demanded amount, and to
confirm the hospital’s compliance with
any affirmative legal obligations, such as
requirements to assess consumers under
financial assistance policies if the
hospital is a non-profit 6® or otherwise
participates in financial assistance
programs, to ensure that there is a
reasonable basis for the demanded
amount.”0

Regulators, including the CFPB, have
brought actions against debt collectors
for failing to substantiate collection

68 As noted above, nothing in this Advisory
Opinion should be interpreted to mean that in order
to mitigate risk of violations of the FDCPA debt
collectors are encouraged to obtain access to
documents beyond relevant patient contracts or
bills as permitted under applicable privacy laws.

69 See 26 U.S.C. 501(r).

70 This example is provided merely as an
illustration of the kinds of information that may be
necessary to properly substantiate debt collection
information in a given circumstance and is not
offered as a complete or exhaustive list that would
guarantee compliance in all circumstances.
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information for accuracy and
completeness before beginning
collection efforts when there were
indications that the information suffered
from a high degree of uncertainty or
unreliability.”? For example, many debt
collectors operate as “debt buyers,”
purchasing large portfolios of debts from
creditors or other debt collectors at
significant discounts from the face value
of the underlying debts.72 These
“portfolios” of debts may functionally
be little more than spreadsheets
containing purported information
concerning debts and may not be
accompanied by underlying contracts,
customer agreements, or other
documentation evidencing the existence
and amount of the debts.”3 This
information may be facially unreliable,
such as when the sellers of the debt
explicitly disclaim its accuracy or
collectability or when it is readily
apparent that the information is
inaccurate.”# In these circumstances, the
CFPB and other regulators have alleged
that the debt collectors were on notice
that collecting or attempting to collect
the purported debts based on the
information in their possession could
lead to widespread or repeated
violations of section 807(2)(A).75
Proceeding to collect the purported
debts based on that unsubstantiated
information misrepresented to the
affected consumers that the collectors
had a reasonable basis for their
collection attempts.”6 Importantly, this
misrepresentation did not rely on a
finding that the claimed amount was
incorrect—for which a debt collector
can be separately liable, see generally
section II, supra—but on their failure to
substantiate the validity and amounts of
the debts that were sought.

Debt collectors working with medical
debts are responsible for ensuring that
they possess a reasonable basis for
collecting or attempting to collect those

71 See, e.g., Complaint for Civil Penalties,
Injunctive and Other Relief, United States v. Asset
Acceptance, LLC, No. 12—-00182 (M.D. Fla. Jan. 30,
2012), ECF No. 1 (Asset Acceptance Compl.);
Consent Order, Encore Capital Grp., Inc., CFPB No.
2015-CFPB-0022 (Sept. 9, 2015) (Encore Consent
Order); Consent Order, Portfolio Recovery Assocs.,
LLC, CFPB No. 2015-CFPB-0023 (Sept. 9, 2015)
(PRA Consent Order).

72 See Asset Acceptance Compl. 19 9-10; Encore
Consent Order, { 22; PRA Consent Order,  24.

73 See Asset Acceptance Compl., 1 11; Encore
Consent Order, ] 23; PRA Consent Order, | 27.

74 See Asset Acceptance Compl., 111-16, 49-52;
Encore Consent Order, 1] 24-35; PRA Consent
Order, {1 28-32.

75 See Asset Acceptance Compl., 81-83; Encore
Consent Order, {112-114; PRA Consent Order,
9103-105.

76 See Asset Acceptance Compl., 54-55; Encore
Consent Order, { 45-47, 78-81, 103—105; PRA
Consent Order, { 63-66, 94—96,.

debts. Collecting or attempting to collect
medical debts without substantiation
violates section 807(2)(A).

VI. Defining Default Under the FDCPA

The prohibitions imposed by sections
807 and 808 of the FDCPA apply only
to “debt collectors.” 77 As relevant here,
Section 803 of the FDCPA defines “debt
collector” in two ways: (1) “any person
who uses any instrumentality of
interstate commerce or the mails in any
business the principal purpose of which
is the collection of any debts,” or (2) any
person “who regularly collects or
attempts to collect, directly or
indirectly, debts owed or due or
asserted to be owed or due another.” 78
The statute also provides a limited
number of exemptions from the
definition of ““debt collector.” One of
those exemptions carves out of the
definition “any person collecting or
attempting to collect any debt owed or
due or asserted to be owed or due
another to the extent such activity . . .
concerns a debt which was not in
default at the time it was obtained by
such person.” 79 In the context of
medical debt collection, for purposes of
section 803(6)(F)(iii)’s exemption,
whether a debt is “in default” is
determined by the terms of any
agreement between the consumer and
the medical provider under applicable
law governing the agreement.8?

7715 U.S.C. 1692e (‘A debt collector may not use
any false, deceptive, or misleading representation or
means in connection with the collection of any
debt.) (emphasis added); 15 U.S.C. 1692f (“A debt
collector may not use unfair or unconscionable
means to collect or attempt to collect any debt.”)
(emphasis added).

7815 U.S.C. 1692a(6). Section 803 also provides
that the term ‘““debt collector” “includes any
creditor who, in the process of collecting his own
debts, uses any name other than his own which
would indicate that a third person is collecting or
attempting to collect such debts” as well as, “[f]or
the purpose of section 808(6), . . . any person who
uses any instrumentality of interstate commerce or
the mails in any business the principal purpose of
which is the enforcement of security interests.” 15
U.S.C. 1692a(6). The term “creditor” is defined as
“any person who offers or extends credit creating
a debt or to whom a debt is owed, but such term
does not include any person to the extent that he
receives an assignment or transfer of a debt in
default solely for the purpose of facilitating
collection of such debt for another.” 15 U.S.C.
1692a(4).

7915 U.S.C. 1692a(6)(F)(iii). The exemptions
under section 803a(6)(F)—including the exemption
for debt collection activity that “concerns a debt
which was not in default at the time it was obtained
by such person”—explicitly apply only to persons
collecting or attempting to collect debts “owed or
due another.” Compare 15 U.S.C. 1692a(6)(F)
(exemption that references “owed or due another”)
with 15 U.S.C. 1692a(6)(A)—(E) (exemptions that do
not use “owed or due another”” language).

80 De Dios v. Int’] Realty & Invs., 641 F.3d 1071,
1074 (9th Cir. 2011). Outcomes for non-express
agreements may vary considerably under relevant
State law, and this Advisory Opinion takes no
position on the correct interpretation of those laws.

The term “default” is not specifically
defined in the FDCPA, so the meaning
of the term should first be determined
by its ordinary meaning.8? “Default” is
commonly defined as the failure to
satisfy an agreement, promise, or
obligation, especially a failure to make
a payment when due.82 These
definitions are consistent with the
longstanding common law use of the
word as a party’s failure to perform
contractual obligations at the time they
come due.?? Further, applicable law—
typically State contract law—may
determine when obligations are due
under a contract.

However, some third-party firms
collecting on past-due medical bills
have argued that the bills were not in
default because the firm or the creditor
did not consider or treat the accounts as
in default until some later date.84 To the
contrary, under the plain meaning of
“default,” when a “default” has
occurred for purposes of section
803(6)(F)(iii) with respect to medical
bills is determined based on the terms
of the relevant consumer-provider

81 See, e.g., Lawson v. FMR LLC, 571 U.S. 429, 440
(2014); see also, e.g., Taniguchi v. Kan Pac. Saipan,
Ltd., 566 U.S. 560, 566 (2012) (“When a term goes
undefined in a statute, we give the term its ordinary
meaning.”).

82 See, e.g., Default Merriam-Webster.com
Dictionary, https://www.merriam-webster.com/
dictionary/default/ (accessed Aug. 19, 2024)
(“failure to do something required by duty or law
. . . afailure to pay financial debts”’; Default,
Black’s Law Dictionary (11th ed. 2019) (“The
omission or failure to perform a legal or contractual
duty; esp., the failure to pay a debt when due.”);
Default, Ballentine’s Law Dictionary (3d ed. 1969)
(“Fault; neglect; omission; the failure to perform a
duty or obligation; the failure of a person to pay
money when due or when lawfully demanded.”).

83 See, e.g., The Restatement (First) of Contracts
Index D80 (1932) (“Default: See Breach of
Contract.”); Restatement (Second) of Contracts sec.
235(2) (1981) (“When performance of a duty under
a contract is due any non-performance is a
breach.”); 23 Williston on Contracts sec. 63:16 (4th
ed.) (“It is a material breach of a contract to fail to
pay any substantial amount of the consideration
owing under the contract.”); Butler Mach. Co. v.
Morris Constr. Co., 682 NW2d 773, 778 (S.D. 2004)
(“Morris was to make monthly payments of $5,547
and its failure to make such monthly payments
constituted a default under the terms of that
agreement.”).

84 See Ward v. NPAS, Inc., 63 F.4th 576, 583-84
(6th Cir. 2023) (Though medical provider’s bill said
“due on receipt” court considered evidence that
provider “didn’t treat Ward’s failure to pay
immediately as a breach” dispositive to the
question of whether debt was in default when
placed with third-party.); Prince v. NCO Fin. Servs.,
Inc., 346 F. Supp. 2d 744, 749 (E.D. Pa. 2004) (“This
evidence of Capital One’s State of mind with regard
to whether the debt was in default is a satisfactory
initial showing that Capital One did not consider
Prince’s account to be “in default.”); Roberts v.
NRA Grp., LLC, No. CIV.A. 3:11-2029, 2012 WL
3288076, at *6 (M.D. Pa. Aug. 10, 2012) (“[W]hether
Plaintiff’s account was in default will be
determined by looking at the ‘state of mind’ of the
creditor to see whether the creditor considered the
debt to be in default.”).
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agreements under applicable law. It is
the terms of the contract—the
“[o]bjective indicators of the debt’s
status’ at the time it was obtained 85—
that governs when collection of medical
debts is covered by the FDCPA, not the
subjective state of mind of the medical
debt collector.86

In addition to being consistent with
the term’s plain meaning, reading
“default” as coextensive with
contractual breach under applicable law
is consistent with Congress’s intent to
apply this exemption to “servicers” of
debt that is not in default at the time the
person obtains it. The FDCPA’s
legislative history explains that
Congress “[did] not intend the
definition [of debt collector] to cover the
activities of . . . mortgage service
companies and others who service
outstanding debts for others, so long as
the debts were not in default when
taken for servicing.” 87 These references
make clear the intended distinction
between a consumer who has failed to
meet their contractual obligation to pay
and a consumer who has an outstanding
debt but under their contract repays it
over a defined period of time (i.e., their
failure to pay the entire outstanding
balance on a payment due date does not
breach the contract).88 Courts and the
Federal Trade Commission (FTC) have
likewise recognized a distinction
between a debt that may yet be

85 Mavris v. RSI Enters., 86 F. Supp. 3d 1079,
1088 (D. Ariz. 2015).

86 Echlin v. Dynamic Collectors, Inc., 102 F. Supp.
3d 1179, 1185 (W.D. Wash. 2015) (rejecting
defendant’s argument that it did not “‘consider”
plaintiffs debt to be in default until a particular
dunning letter was sent because “Dynamic’s belief
that Echlin’s account was not in default is not
dispositive of whether default had in fact
occurred”); Hartman v. Meridian Fin. Servs., Inc.,
191 F. Supp. 2d 1031, 1043—44 (W.D. Wis. 2002)
(holding that defendant did not meet section
803(6)(F)(iii) exception and rejecting argument that
defendant does not “consider” a buyer to be in
default before end of 30-day cure period when
buyer’s contract with creditor expressly provided
that buyer would be in default “if he fails to pay
on time”).

87 S. Rep. No. 95-382, at 3—4 (1977), as reprinted
in 1977 U.S.C.C.A.N. 1695, 1698. In its section-by-
section discussion of the bill, the report reiterates
that “The term [debt collector] does not include
. . . persons who service debts for others.” S. Rept.
No. 95-382, at 7, 1977 U.S.C.C.A.N. 1695, 1701.

88 Of course, an entity that operates as a mortgage
servicer does not enjoy a blanket exemption from
the FDCPA for all its activities and can still satisfy
the definition of “debt collector” for those debts
that were in default when they were obtained by the
entity. See, e.g., Babadjanian v. Deutsche Bank
Nat’l Tr. Co., No. CV1002580MMMRZX, 2010 WL
11549894, at *5 (C.D. Cal. Nov. 12, 2010) (collecting
cases); S. Rep. No. 95-382, at 3—4 (1977), as
reprinted in 1977 U.S.C.C.A.N. 1695, 1698 (‘“‘so long
as the debts were not in default when taken for
servicing).

“outstanding” but for which a consumer
is not necessarily “in default.” 89

In the context of medical debt,
amounts owed are not typically paid on
a regular, recurring schedule over time
pursuant to the terms of a contract. To
the contrary, as noted above, medical
debts are contractually generally due in
full at a given time. Medical debt
collectors therefore do not “service”
debts on an ongoing basis like the
mortgage servicers intended to be
covered by this exemption.

To be sure, the terms of a given
contract or the principles of applicable
law may differentiate between one (or
more) missed payments and contractual
breach, in which case the debt may not
be “in default” if a single payment is
missed. But absent such terms or
applicable legal principle, failure to
make full payment by the given time
constitutes a breach of the consumer’s
contractual obligation. If a person
obtains that debt (or the right to collect
it) after that failure to make full
payment, that person has obtained a
debt “in default at the time it was
obtained” and therefore does not qualify
for the section 803(6)(F)(iii) exemption.

Finally, defining “default” for
purposes of section 803(6)(F)(iii) by
reference to relevant consumer-provider
agreements and background legal
principles also best effectuates the
statute’s purpose and Congress’ intent,
closes off avenues for regulatory
evasion, and is consistent with prior
regulatory interpretations. The FDCPA
is a remedial consumer protection
statute aimed at curbing abusive and
unscrupulous conduct by debt
collectors and establishing
comprehensive national standards for
the debt collection industry.?° As such,
the statute’s provisions are interpreted
liberally in favor of consumers’
interests.? Defining “default” by

89 See, e.g., Alibrandi v. Fin. Outsourcing Servs.,
Inc., 333 F.3d 82, 86 (2d Cir. 2003) (collecting cases
that “distinguish[] between a debt that is in default
and a debt that is merely outstanding”’); FTC,
Annual Report to Congress on the Fair Debt
Collection Practices Act (2000), (available at:
https://www.ftc.gov/reports/annual-report-congress-
fair-debt-collection-practices-act-0) (“[Section
803(6)(F)(iii)] was designed to avoid application of
the FDCPA to mortgage servicing companies, whose
business is accepting and recording payments on
current debts.”) (emphasis in original) (citing S.
Rep. No. 95-382).

90 See 15 U.S.C. 1692(e) (“It is the purpose of this
subchapter to eliminate abusive debt collection
practices by debt collectors, to insure that those
debt collectors who refrain from using abusive debt
collection practices are not competitively
disadvantaged, and to promote consistent State
action to protect consumers against debt collection
abuses.”).

91 See, e.g., Salinas v. R.A. Rogers, Inc., 952 F.3d
680, 683 (5th Cir. 2020) (‘“Because Congress
intended the FDCPA to have a broad remedial

reference to the relevant consumer
agreements and applicable governing
law advances consumer interests
because it is an objective, transparent
standard that a consumer or their
advocate can apply to ascertain the
status of a party seeking to collect
money that is claimed to be owed by the
consumer. Relatedly, an objective
standard for defining “default” prevents
debt collectors from attempting to
expand the section 803(6)(F)(iii)
exemption by reference to the subjective
intent or belief of the collector or
creditor or by reference to agreements or
policy documents that the consumer has
no access t0.92 And this interpretation is
consistent with prior staff advisory
opinions on this definition issued by the
FTC in the period when that agency had
primary regulatory authority over the
FDCPA.93

VII. Regulatory Matters

The CFPB has concluded that the
advisory opinion is an interpretive rule
in part and a general statement of policy
in part. Insofar as the advisory opinion
constitutes an interpretive rule, it is
issued under the CFPB’s authority to
interpret the Fair Debt Collection
Practices Acts and Regulation F,
including under section 1022(b)(1) of
the Consumer Financial Protection Act
of 2010, which authorizes guidance as
may be necessary or appropriate to
enable the CFPB to administer and carry

scope, the FDCPA should be construed broadly and
in favor of the consumer.”) (internal quotations
omitted); Brown v. Card Serv. Ctr., 464 F.3d 450,
453 (3d Cir. 2006) (‘“‘Because the FDCPA is a
remedial statute . . . we construe its language
broadly, so as to effect its purpose. . . .”); Johnson
v. Riddle, 305 F.3d 1107, 1117 (10th Cir. 2002)
(“Because the FDCPA, like the Truth in Lending
Act (TILA), 15 U.S.C. 1601 et seq., is a remedial
statute, it should be construed liberally in favor of
the consumer.”).

92 See. e.g., Alibrandi v. Fin. Outsourcing Servs.,
Inc., 333 F.3d 82, 88 (2d Cir. 2003) (rejecting
argument by debt collector that default status of
debt should be determined by a “letter agreement”
between the collector and creditor); Echlin v.
Dynamic Collectors, Inc., 102 F. Supp. 3d 1179,
1185 (W.D. Wash. 2015) (“Dynamic’s belief that
Echlin’s account was not in default is not
dispositive of whether default had in fact
occurred.”); Mavris v. RSI Enters., 86 F. Supp. 3d
1079, 1086 (D. Ariz. 2015) (“[T]he lender’s
subjective choice that the debtor has not defaulted
cannot be dispositive of whether default has in fact
occurred. If it were, debtors’ access to FDCPA
protections would be subject to the whim of
creditors, who could leave debtors completely in
the dark about when, if ever, those protections
commence. Objective indicia of a creditor’s
treatment of a debt are entitled to greater weight.”).

93 See, e.g., FTC, Staff Opinion Letter, 1989 WL
1178045 at *1 n.2 (Apr. 25, 1989) (“Whether a debt
is in default is generally controlled by the terms of
the contract creating the indebtedness and
applicable state law.”).
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out the purposes and objectives of
Federal consumer financial laws.94

Insofar as the advisory opinion
constitutes a general statement of
policy, it provides background
information about applicable law and
articulates considerations relevant to the
CFPB’s exercise of its authorities. It does
not confer any rights of any kind.

The CFPB has determined that this
rule does not impose any new or revise
any existing recordkeeping, reporting, or
disclosure requirements on covered
entities or members of the public that
would be collections of information
requiring approval by the Office of
Management and Budget under the
Paperwork Reduction Act.95

Pursuant to the Congressional Review
Act,?6 the CFPB will submit a report
containing this interpretive rule and
other required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to the
rule’s published effective date. The
Office of Information and Regulatory
Affairs has designated this interpretive
rule as a “major rule” as defined by 5
U.S.C. 804(2).

Rohit Chopra,

Director, Consumer Financial Protection
Bureau.

[FR Doc. 2024-22962 Filed 10-3—24; 8:45 am|
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2024-0768; Project
Identifier AD—-2022-00504—-R; Amendment
39-22825; AD 2024-16-19]

RIN 2120-AA64
Airworthiness Directives; Bell Textron
Inc. Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bell Textron Inc. Model 212, 412,
412CF, and 412EP helicopters. This AD
was prompted by reports of cracked tail
boom attachment barrel nuts (barrel
nuts). This AD requires replacing all
steel alloy barrel nuts with nickel alloy
barrel nuts, replacing or inspecting
other tail boom attachment point

9412 U.S.C. 5512(b)(1).
9544 U.S.C. 3501-3521.
965 U.S.C. 801 et seq.

hardware, repetitively inspecting
torque, and repetitively replacing tail
boom attachment bolts (bolts). This AD
also prohibits installing steel alloy
barrel nuts. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective November 8,
2024.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of November 8, 2024.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0768; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

Material Incorporated by Reference:

¢ For Bell material identified in this
AD, contact Bell Textron Inc., P.O. Box
482, Fort Worth, TX 76101; phone: (450)
437-2862 or 1-800—-363—-8023; fax: (450)
433-0272; email: productsupport@
bellflight.com; or website:
bellflight.com/support/contact-support.

* You may view this material at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Parkway, Room 6N-321, Fort Worth, TX
76177. For information on the
availability of this material at the FAA,
call (817) 222-5110. It is also available
at regulations.gov under Docket No.
FAA-2024-0768.

FOR FURTHER INFORMATION CONTACT:
Jacob Fitch, Aviation Safety Engineer,
FAA, 1801 S Airport Road, Wichita, KS
67209; phone: (817) 222—-4130; email:
jacob.fitch@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain serial-numbered Bell
Textron Inc. (Bell) Model 212, 412,
412CF, and 412EP helicopters. The
NPRM published in the Federal
Register on May 8, 2024 (89 FR 38841).
The NPRM was prompted by reports of
cracked barrel nuts on Model 412EP
helicopters. According to Bell, the root
cause for cracking can vary from
corrosion damage, high time in service,
or hydrogen embrittlement. Barrel nut
cracking can also cause loss of torque on

the associated bolt and subsequent bolt
cracking. Due to design similarities,
Model 212, 412, and 412CF helicopters
are also affected.

In the NPRM, the FAA proposed to
require, for certain serial-numbered
Model 212, 412CF, 412, and 412EP
helicopters, replacing the upper left-
hand (LH) steel alloy barrel nut and bolt
with a new nickel alloy barrel nut,
retainer, and bolt. For certain other
serial-numbered Model 412 and 412EP
helicopters, the FAA proposed to
require removing the upper LH steel
alloy barrel nut, inspecting the removed
upper LH steel alloy barrel nut and
replacing it with a nickel alloy barrel
nut and retainer, and either inspecting
or replacing the upper LH bolt. For
those serial-numbered Model 212, 412,
412CF, and 412EP helicopters, the FAA
also proposed to require removing the
upper right-hand (RH), lower LH, and
lower RH steel alloy barrel nuts,
inspecting those removed steel alloy
barrel nuts and replacing them with
new nickel alloy barrel nuts and
retainers, and either inspecting or
replacing the upper RH, lower LH, and
lower RH bolts. Thereafter for those
helicopters, as well as for one additional
serial-numbered Model 412/412EP
helicopter, the FAA proposed to require
inspecting the torque applied on each
bolt to determine if the torque has
stabilized and, depending on the results,
replacing and inspecting certain tail
boom attachment point hardware and
repeating the torque inspections, or
applying torque stripes. For all
applicable helicopters, the FAA
proposed to require repetitively
inspecting the torque applied on each
bolt within a longer-term compliance
time interval and, depending on the
results, replacing and inspecting certain
tail boom attachment point hardware
and repeating the torque inspections
and stabilization, or applying torque
stripes. Additionally, for all applicable
helicopters, within a longer-term
compliance time interval, the FAA
proposed to require repetitively
replacing the upper LH bolt and
inspecting the other three bolts and,
depending on the results, taking
corrective action. Following
accomplishment of those actions, the
FAA proposed to require inspecting the
torque applied on each bolt to
determine if the torque has stabilized
and, depending on the results, replacing
and inspecting certain tail boom
attachment point hardware and
repeating the torque inspections, or
applying torque stripes. Lastly, the FAA
proposed to prohibit installing steel
alloy barrel nuts on any helicopter. The
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FAA is issuing this AD to address the
unsafe condition on these products.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
Bell requesting changes to the
Differences Between This Proposed AD
and the Service Information section in
the NPRM (the Differences Between
This AD and the Referenced Material
section in this final rule). The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Request To Change the Torque
Inspection Nomenclature

In the NPRM, the FAA explained that
while the service information specifies
checking torque, the proposed AD
would require inspecting the torque.
Bell requested the FAA change the
torque inspection to a torque check
consistent with the terminology in its
manuals and in the service information
required by this AD.

The FAA disagrees. The FAA’s
regulatory definition of “maintenance”
includes inspections but does not
include checks. In certain ADs, the FAA
uses the term “check” in limited
situations when allowing a pilot to
perform actions as an exception to the
FAA’s standard maintenance
regulations. For this AD, the specified
torque verification requirement is a
maintenance action that must be
performed by persons authorized under
14 CFR 43.3. Accordingly, this AD must
use the term “inspection.”

Comments Regarding Torque Below
Minimum Allowable Limit

In the NPRM, the FAA explained that
for stabilizing the tail boom attachment
hardware torque, the service
information does not specify actions for
if the torque on a bolt is below the
minimum allowable torque, and
therefore the proposed AD would
require several actions. Bell stated that
certain actions such as replacing the
bolt, inspecting the associated barrel
but, and repeating the torque inspection,
are mandated by Bell Alert Service
Bulletin (ASB) 412—21-187, Revision A,
dated February 23, 2022, part II (torque
stabilization) and part III (repetitive
longer-term torque inspection) of ASB
412-21-187, Revision A, February 23,
2022.

The torque stabilization procedures in
part II of the Bell service bulletins
specify corrective action if the torque
has not stabilized after checking the
torque up to three times maximum.
However, the procedures do not specify

any corrective action if the torque is
below the minimum allowable torque
limit as a result of any individual
instance of a torque stabilization
inspection. Similarly, the repetitive
longer-term torque inspection
procedures in part III of the Bell service
bulletins specify additional actions if
the torque is below the minimum
allowable torque limit as a result of an
inspection. However, the FAA
determined that those part III
procedures are somewhat vague and
may be interpreted in more than one
way. Thus, this AD contains specific
actions for addressing torque below the
minimum limits. The FAA has clarified
this explanation in the Differences
Between This AD and the Referenced
Material section of this final rule.

Comment Regarding the 5,000 Hours
Time-in-Service (TIS) or 5 Year
Required Actions

In the NPRM, the FAA explained the
proposed AD would require replacing
the upper LH bolt and visually
inspecting the upper RH and lower bolts
within 5,000 hours TIS or 5 years, while
the service information did not contain
those actions. Bell stated that its service
bulletins specify that the maintenance
manual will be revised to include those
actions. Bell also cited the 5,000 hour/
5-year inspection in the Bell Model 412/
412EP Maintenance Manual, Issue 001,
dated May 31, 2023.

The FAA has revised the Differences
Between This AD and the Referenced
Material in this final rule to explain that
the referenced material specifies that the
5,000 hours TIS or 5 year threshold
actions will be incorporated into the
maintenance manual.

Additional Changes Made to This Final
Rule

Since the NPRM published, the FAA
determined that paragraph (c) of the
proposed AD incorrectly included some
serial-numbered helicopters that are not
eligible for an FAA airworthiness
certificate. Therefore, the FAA has
revised the applicability of this AD to
remove those helicopters. The FAA has
also updated the model for serial
number 37052 in paragraph (c)(4) of this
AD to Model 412EP, since it is currently
registered as such.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes and other changes described

previously, this AD is adopted as
proposed in the NPRM. None of the
changes will increase the economic
burden on any operator.

Material Incorporated by Reference
Under 1 CFR Part 51

The FAA reviewed the following Bell
ASBs, each Revision A, and each dated
February 23, 2022. This material
specifies procedures for replacing the
steel alloy barrel nuts with nickel alloy
barrel nuts, inspecting and replacing the
tail boom attachment hardware,
stabilizing the tail boom attachment
hardware torque, applying torque seals,
and inspecting the torque.

e ASB 212-21-166 for Model 212
helicopters,

e ASB 412-21-187 for Model 412/
412EP helicopters, and

e ASB 412CF-21-72 for Model 412CF
helicopters.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Differences Between This AD and the
Referenced Material

The referenced material specifies
checking torque, whereas this AD
requires inspecting torque because that
action must be accomplished by persons
authorized under 14 CFR 43.3.

When stabilizing the tail boom
attachment hardware torque, the
referenced material does not clearly
specify actions for each time the torque
is below the minimum limit during any
torque stabilization inspection, whereas
this AD requires replacing and
inspecting certain tail boom attachment
point hardware, stabilizing the torque of
the replaced hardware set, and applying
a torque stripe.

This AD requires replacing each
upper LH bolt with a new (zero total
hours TIS) bolt and visually inspecting
the upper RH, lower LH, and lower RH
bolts within a 5,000 hours TIS or 5 year
threshold, whereas the referenced
material states that these actions will be
incorporated into the maintenance
manual.

Costs of Compliance

The FAA estimates that this AD
affects 105 helicopters of U.S. registry.
Labor rates are estimated at $85 per
work-hour. Based on these numbers, the
FAA estimates the following costs to
comply with this AD.

For the initial requirements for certain
helicopters, replacing the four steel
alloy barrel nuts with new nickel alloy
barrel nuts, inspecting or replacing up
to four bolts, inspecting and stabilizing
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the torque, and applying torque stripes
will take up to approximately 8.5 work-
hours for an estimated labor cost of up
to $723. The parts cost for the four new
nickel alloy barrel nuts (including
retainers) is approximately $680. The
parts cost for an upper LH bolt is
approximately $196 and the parts cost
for the other bolts is approximately $89
per bolt. The parts cost to apply torque
stripes is a nominal amount. The
estimated cost for these actions is up to
approximately $1,866 per helicopter.

For all applicable helicopters,
inspecting the torque applied on each
bolt will take approximately 1 work-
hour for an estimated cost of $85 per
helicopter and $8,925 for the U.S. fleet,
per inspection cycle.

For all applicable helicopters,
replacing an upper LH bolt, stabilizing
the torque, and applying a torque stripe
will take up to approximately 5 work-
hours. The parts cost for an upper LH
bolt is approximately $196 and the parts
cost to apply a torque stripe is a
nominal amount. The estimated cost for
these actions is up to approximately
$621 per helicopter and $65,205 for the
U.S. fleet, per replacement cycle.
Inspecting one of the other bolts,
stabilizing the torque, and applying a
torque stripe will take up to
approximately 3.5 work-hours for an
estimated cost of $298 per bolt and
$31,290 for the U.S. fleet, per inspection
cycle. If required, replacing a bolt
following that inspection will take a
minimal amount of additional time and
a parts cost of approximately $89.

If required as a result of failing a
torque inspection, visually inspecting a
barrel nut, replacing a bolt, stabilizing
the torque, and applying a torque stripe
will take up to approximately 5.5 work-
hours per failed hardware set. The parts
cost for an upper LH bolt is
approximately $196 and the parts cost
for the other bolts is approximately $89
per bolt. The parts cost to apply a torque
stripe is a nominal amount. The
estimated cost for these actions is $664
(upper LH bolt) or $557 (other bolts),
per failed hardware set. If required,
replacing a barrel nut following that
inspection will take a minimal amount
of additional time with a parts cost for
a barrel nut (including retainer) of
approximately $173.

If required as a result of failing a
torque stabilization, replacing a barrel
nut, visually inspecting a bolt,
stabilizing the torque, and applying a
torque stripe will take up to
approximately 5.5 work-hours and the
parts cost for a barrel nut (including
retainer) is approximately $73. The
estimated cost for these actions is $541.
If required, replacing the bolt following

that inspection will take a minimal
amount of additional time with a parts
cost for an upper LH bolt of
approximately $196 and a parts cost for
the other bolts of approximately $89 per
bolt.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2024-16-19 Bell Textron Inc.: Amendment
39-22825; Docket No. FAA-2024-0768;
Project Identifier AD-2022—-00504-R.

(a) Effective Date

This airworthiness directive (AD) is
effective November 8, 2024.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the Bell Textron Inc.
helicopters, certificated in any category, that
are identified in paragraphs (c)(1) through (5)
of this AD.

(1) Model 212 helicopters, serial numbers
(S/N) 30501 through 30603 inclusive, 30611
through 30753 inclusive, 30755 through
30889 inclusive, 30891 through 30999
inclusive, 31101 through 31162 inclusive,
31164 through 31311 inclusive, 32101
through 32142 inclusive, and 35001 through
35103 inclusive;

(2) Model 412CF helicopters, S/N 46400
through 46499 inclusive;

(3) Model 412 and 412EP helicopters, S/N
33001 to 33078 inclusive, 33080 through
33129 inclusive, 33131 through 33138
inclusive, 33150 through 33213 inclusive,
36001 through 36687 inclusive, 36689
through 36999 inclusive, 37002 through
37018 inclusive, 37021 through 37051
inclusive, 38001, and 39101 through 39103
inclusive;

(4) Model 412EP helicopter, S/N 37052;
and

(5) Model 412 and 412EP helicopters, S/N
36688, 37019, 37020, 37053 through 37999
inclusive, 38002 through 38999 inclusive,
and 39104 through 39999 inclusive.

(d) Subject

Joint Aircraft System Component (JASC)
Code: 5302, Rotorcraft Tail Boom.

(e) Unsafe Condition

This AD was prompted by reports of
cracked tail boom attachment barrel nuts
(barrel nuts). The FAA is issuing this AD to
address fatigue cracking of barrel nuts,
damage to the tail boom attachment bolts
(bolts), and certain bolts remaining in service
beyond fatigue limits. The unsafe condition,
if not addressed, could result in increased
fatigue loading and subsequent failure of the
bolts, which could lead to separation of the
tail boom from the helicopter and subsequent
loss of control of the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 300 hours time-in-service (TIS)
or 90 days after the effective date of this AD,
whichever occurs first, accomplish the
actions required by paragraphs (g)(1)(i)
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through (iv) of this AD, as applicable. For
purposes of this AD, the word “new” is
defined as having zero total hours TIS.

(i) For all helicopters identified in
paragraphs (c)(1) and (2) of this AD; and for
helicopters identified in paragraph (c)(3) of
this AD that have accumulated 5,000 or more
total hours TIS or 5 or more years since new,
or if the total hours TIS or age of the
helicopter is unknown, remove the upper
left-hand (LH) steel alloy barrel nut part
number (P/N) NAS577B9A and upper LH
bolt from service and replace them with a
new nickel alloy barrel nut P/N NAS577C9A,
new retainer P/N NAS578C9A, and a new
bolt in accordance with the Accomplishment
Instructions, part I, paragraphs 4 through 7,
of Bell Alert Service Bulletin 212—-21-1686,
Revision A, dated February 23, 2022 (ASB
212-21-166 Rev A), Bell Alert Service
Bulletin 412CF—21-72, Revision A, dated
February 23, 2022 (ASB 412CF-21-72 Rev
A), or Bell Alert Service Bulletin 412—-21—
187, Revision A, dated February 23, 2022
(ASB 412-21-187 Rev A), as applicable to
your helicopter model, except you are not
required to discard parts.

(ii) For helicopters identified in paragraph
(c)(3) of this AD that have accumulated less
than 5,000 total hours TIS and less than 5
years since new, remove the upper LH steel
alloy barrel nut P/N NAS577B9A, the upper
LH bolt, countersunk washer, and plain
washers, and visually inspect the removed
upper LH steel alloy barrel nut for cracking.
If there is any cracking in the upper LH steel
alloy barrel nut, before further flight, remove
the upper LH bolt from service. If the upper
LH bolt was not removed from service as a
result of the upper LH steel alloy barrel nut
inspection, visually inspect the upper LH
bolt for any corrosion, damaged threads,
wear, and fatigue cracking. If the upper LH
bolt has any corrosion, a damaged thread,
wear, or fatigue cracking, before further
flight, remove the upper LH bolt from
service. Regardless of the result of the upper
LH steel alloy barrel nut inspection, remove
the upper LH steel alloy barrel nut from
service and replace it with a new nickel alloy
barrel nut P/N NAS577C9A and new retainer
P/N NAS578C9A. Install a new upper LH
bolt or reinstall the existing upper LH bolt,
as applicable, by following the
Accomplishment Instructions, part I,
paragraphs 6 and 7, of ASB 412—-21-187 Rev
A

(iii) For helicopters identified in
paragraphs (c)(1) through (3) of this AD,
remove the upper right-hand (RH) steel alloy
barrel nut P/N NAS577B8A, the upper RH
bolt, countersunk washer, and plain washers,
and visually inspect the removed upper RH
steel alloy barrel nut for cracking. If there is
any cracking in the upper RH steel alloy
barrel nut, before further flight, remove the
upper RH bolt from service. If the upper RH
bolt was not removed from service as a result
of the upper RH steel alloy barrel nut
inspection, visually inspect the upper RH
bolt for any corrosion, damaged threads,
wear, and fatigue cracking. If the upper RH
bolt has any corrosion, a damaged thread,
wear, or fatigue cracking, before further
flight, remove the upper RH bolt from
service. Regardless of the result of the upper

RH steel alloy barrel nut inspection, remove
the upper RH steel alloy barrel nut from
service and replace it with a new nickel alloy
barrel nut P/N NAS577C8A and new retainer
P/N NAS578C8A. Install a new upper RH
bolt or reinstall the existing upper RH bolt,
as applicable, by following the
Accomplishment Instructions, part I,
paragraphs 11 and 12, of ASB 212-21-166
Rev A, ASB 412-21-187 Rev A, or ASB
412CF-21-72 Rev A, as applicable to your
helicopter model.

(iv) For helicopters identified in
paragraphs (c)(1) through (3) of this AD,
remove one of the lower steel alloy barrel
nuts P/N NAS577B6A, its lower bolt,
countersunk washer, and plain washers, and
visually inspect the removed lower steel
alloy barrel nut for cracking. If there is any
cracking in the lower steel alloy barrel nut,
before further flight, remove the lower bolt
from service. If the lower bolt was not
removed from service as a result of the lower
steel alloy barrel nut inspection, visually
inspect the lower bolt for any corrosion,
damaged threads, wear, and fatigue cracking.
If the lower bolt has any corrosion, a
damaged thread, wear, or fatigue cracking,
before further flight, remove the lower bolt
from service. Regardless of the result of the
lower steel alloy barrel nut inspection,
remove the lower steel alloy barrel nut from
service and replace it with a new nickel alloy
barrel nut P/N NAS577C6A and new retainer
P/N NAS578C6A. Install a new lower bolt or
reinstall the existing lower bolt, as
applicable, by following the Accomplishment
Instructions, part I, paragraphs 16 and 17, of
ASB 212-21-166 Rev A, ASB 412-21-187
Rev A, or ASB 412CF-21-72 Rev A, as
applicable to your helicopter model. Repeat
the actions required by this paragraph for the
other lower tail boom attachment point.

(2) For helicopters identified in paragraphs
(c)(1) through (3) of this AD, after
accumulating 1 hour TIS, but not to exceed
5 hours TIS after accomplishing the actions
required by paragraph (g)(1) of this AD, using
the torque value information in the
Accomplishment Instructions, part II,
paragraph 1, of ASB 212-21-166 Rev A, ASB
412-21-187 Rev A, or ASB 412CF-21-72 Rev
A, as applicable to your helicopter model,
inspect the torque applied on each bolt.
Thereafter, repeat the torque inspection of
each bolt after accumulating 1 hour TIS, but
not to exceed 5 hours TIS, to determine if the
torque has stabilized. Do not exceed three
torque inspections total for each bolt and
accomplish the actions required by
paragraphs (g)(2)(i) and (ii) of this AD.

Note 1 to the introductory text of
paragraph (g)(2): This note applies to the
introductory text of paragraph (g)(2), the
introductory text of paragraph (g)(2)(i),
paragraph (g)(2)(i)(B), and paragraph (g)(2)(ii)
of this AD. The Accomplishment
Instructions, part II, paragraph 1, of ASB
212-21-166 Rev A, ASB 412-21-187 Rev A,
and ASB 412CF-21-72 Rev A each refer to
part I for allowable torque limits; part I of
ASB 212-21-166 Rev A, ASB 412-21-187
Rev A, and ASB 412CF-21-72 Rev A specify
the different torque limits for the different
bolts.

(i) If the torque on a bolt is below the
minimum allowable torque limit as a result

of any instance of the torque inspection or if
after three torque inspection attempts, the
torque on any bolt has not stabilized, before
further flight, accomplish the actions
required by paragraphs (g)(2)(i)(A) and (B) of
this AD.

(A) Remove the hardware set of one failed
tail boom attachment point (barrel nut,
retainer, bolt, countersunk washer, and plain
washers). Remove the barrel nut and retainer
from service as applicable to the affected tail
boom attachment point. Visually inspect the
removed bolt for any corrosion, damaged
threads, wear, and fatigue cracking. If the bolt
has any corrosion, a damaged thread, wear,
or fatigue cracking, before further flight,
remove the bolt from service.

(B) Install a new bolt or reinstall the
existing bolt, as applicable, and a new nickel
alloy barrel nut P/N NAS577C9A,
NAS577C8A, or NAS577C6A, and new
retainer P/N NAS578C9A, NAS578C8A, or
NAS578C6A, with the P/N of the new nickel
alloy barrel nut and the P/N of the new
retainer being as applicable to the affected
tail boom attachment point by following the
Accomplishment Instructions, part I,
paragraphs 6 and 7, paragraphs 11 and 12, or
paragraphs 16 and 17, of ASB 212-21-166
Rev A, ASB 412-21-187 Rev A, or ASB
412CF-21-72 Rev A, as applicable to your
helicopter model and with the paragraphs as
applicable to that bolt. Repeat the actions
required by paragraphs (g)(2)(i)(A) and (B) of
this AD for each failed tail boom attachment
point, one hardware set at a time. Then
repeat the actions required by paragraph
(g)(2) of this AD just for each newly installed
or reinstalled bolt until the torque for all four
tail boom attachment points stabilizes.

(ii) If the torque for all four tail boom
attachment points has stabilized, before
further flight, apply a torque stripe to all four
bolts.

(3) For the helicopter identified in
paragraph (c)(4) of this AD, within 5 hours
TIS after the effective date of this AD, inspect
the torque applied on each bolt in accordance
with the Accomplishment Instructions, part
11, paragraphs 1 and 2, of ASB 412-21-187
Rev A. Thereafter, repeat the torque
inspection of each bolt after accumulating 1
hour TIS, but not to exceed 5 hours TIS, to
determine if the torque has stabilized. Do not
exceed three torque inspections total for each
bolt and accomplish the actions required by
paragraphs (g)(2)(i) and (ii) of this AD.

Note 2 to paragraph (g)(3): The
Accomplishment Instructions, part II,
paragraph 1, of ASB 412-21-187 Rev A refers
to part I for allowable torque limits; part I of
ASB 412-21-187 Rev A specifies the
different torque limits for the different bolts.

(4) For helicopters identified in paragraphs
(c)(1) through (4) of this AD, within 600
hours TIS or 12 months, whichever occurs
first after applying torque stripes to all four
bolts as required by paragraph (g)(2)(ii) of
this AD, and thereafter within intervals not
to exceed 600 hours TIS or 12 months,
whichever occurs first; and for helicopters
identified in paragraph (c)(5) of this AD,
within 600 hours TIS or 12 months after the
effective date of this AD, whichever occurs
first, and thereafter within intervals not to
exceed 600 hours TIS or 12 months,
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whichever occurs first, using the torque value
information in the Accomplishment
Instructions, part II, paragraph 1, of ASB
212-21-166 Rev A, ASB 412-21-187 Rev A,
or ASB 412CF-21-72 Rev A, as applicable to
your helicopter model, inspect the torque
applied on each bolt. If the torque on any bolt
is below the minimum allowable torque
limit, accomplish the actions required by
paragraphs (g)(4)(i) and (ii) of this AD.

(i) Before further flight, remove the
hardware set of one failed tail boom
attachment point (barrel nut, retainer, bolt,
countersunk washer, and plain washers).
Visually inspect the removed barrel nut for
cracking, corrosion, and loss of tare torque.
If the barrel nut has any cracking, corrosion,
or has lost any tare toque, before further
flight, remove the barrel nut and retainer
from service and replace them with a new
nickel alloy barrel nut P/N NAS577C9A,
NAS577C8A, or NAS577C6A, and new
retainer P/N NAS578C9A, NAS578C8A, or
NAS578C6A, with the P/N of the new nickel
alloy barrel nut and the P/N of the new

retainer being as applicable to the affected
tail boom attachment point. Regardless of the
result of the barrel nut inspection, remove
the bolt from service and replace it with a
new bolt by following the Accomplishment
Instructions, part I, paragraphs 6 and 7,
paragraphs 11 and 12, or paragraphs 16 and
17, of ASB 212—-21-166 Rev A, ASB 412-21—
187 Rev A, or ASB 412CF-21-72 Rev A, as
applicable to your helicopter model and with
the paragraphs as applicable to that bolt.
Repeat the actions required by this paragraph
for each failed tail boom attachment point,
one hardware set at a time.

(ii) After accumulating 1 hour TIS, but not
to exceed 5 hours TIS after accomplishing the
actions required by paragraph (g)(4)(i) of this
AD, using the torque value information in the
Accomplishment Instructions, part II,
paragraph 1, of ASB 212—-21-166 Rev A, ASB
412-21-187 Rev A, or ASB 412CF-21-72 Rev
A, as applicable to your helicopter model,
inspect the torque applied on each newly
installed bolt. Thereafter, repeat the torque
inspection of those bolts after accumulating

1 hour TIS, but not to exceed 5 hours TIS,
to determine if the torque has stabilized. Do
not exceed three torque inspections total for
those bolts and accomplish the actions
required by paragraphs (g)(2)(i) and (ii) of
this AD.

Note 3 to paragraph (g)(4): The
Accomplishment Instructions, part II,
paragraph 1, of ASB 212-21-166 Rev A, ASB
412-21-187 Rev A, and ASB 412CF-21-72
Rev A, each refer to part I for allowable
torque limits; part I of ASB 212-21-166 Rev
A, ASB 412-21-187 Rev A, and ASB 412CF-
21-72 Rev A, specify the different torque
limits for the different bolts.

(5) Within the compliance times specified
in Table 1 to the introductory text of
paragraph (g)(5) of this AD, accomplish the
actions required by paragraphs (g)(5)(i)
through (iv) of this AD.

Table 1 to the Introductory Text of
Paragraph (g)(5)

Helicopter Groups

Compliance Times

of this AD.

For helicopters identified in
paragraphs (c)(1) and (2) of this
AD, and helicopters identified in
paragraph (c¢)(3) of this AD that
accomplished paragraph (g)(1)(i)

Within 5,000 hours TIS or 5 years after
accomplishing the actions required by paragraph
(g)(1) of this AD, whichever occurs first, and
thereafter, within intervals not to exceed 5,000
hours TIS or 5 years, whichever occurs first.

of this AD.

For helicopters identified in
paragraph (c¢)(3) of this AD that
accomplished paragraph (g)(1)(ii)

first.

Before the helicopter accumulates 5,000 total
hours TIS or 5 years since new, whichever occurs
first, and thereafter, within intervals not to exceed
5,000 hours TIS or 5 years, whichever occurs

AD.

For helicopters identified in
paragraphs (c)(4) and (5) of this

Before the helicopter accumulates 5,000 total
hours TIS or 5 years since new, whichever occurs
first, or if the total hours TIS or age of the
helicopter is unknown, before further flight, and
thereafter, within intervals not to exceed 5,000
hours TIS or 5 years, whichever occurs first.

(i) Remove the upper LH bolt from service
and replace it with a new upper LH bolt by
following the Accomplishment Instructions,
part I, paragraphs 6 and 7, of ASB 212-21—
166 Rev A, ASB 412—21-187 Rev A, or ASB
412CF-21-72 Rev A, as applicable to your
helicopter model. Then accomplish the
actions required by paragraph (g)(5)(v) of this
AD.

Note 4 to paragraph (g)(5)(i): This note
applies to paragraphs (g)(5)(i) through (v) of
this AD. The Accomplishment Instructions,
part II, paragraph 1, of ASB 212—-21-166 Rev
A, ASB 412-21-187 Rev A, and ASB 412CF-
21-72 Rev A, each refer to part I for
allowable torque limits; part I of ASB 212—
21-166 Rev A, ASB 412-21-187 Rev A, and

ASB 412CF-21-72 Rev A, specify the
different torque limits for the different bolts.
(ii) With the upper RH bolt removed,
visually inspect the upper RH bolt for any
corrosion, damaged threads, wear, and
fatigue cracking. If the upper RH bolt has any
corrosion, a damaged thread, wear, or fatigue
cracking, before further flight, remove the
upper RH bolt from service. Install a new
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upper RH bolt or reinstall the existing upper
RH bolt, as applicable, by following the
Accomplishment Instructions, paragraphs 11
and 12 of ASB 212—-21-166 Rev A, ASB 412—
21-187 Rev A, or ASB 412CF-21-72 Rev A,
as applicable to your helicopter model. Then
accomplish the actions required by paragraph
(g)(5)(v) of this AD.

(iii) With the lower LH bolt removed,
visually inspect the lower LH bolt for any
corrosion, damaged threads, wear, and
fatigue cracking. If the lower LH bolt has any
corrosion, a damaged thread, wear, or fatigue
cracking, before further flight, remove the
lower LH bolt from service. Install a new
lower LH bolt or reinstall the existing lower
LH bolt, as applicable, by following the
Accomplishment Instructions, paragraphs 16
and 17 of ASB 212-21-166 Rev A, ASB 412—
21-187 Rev A, or ASB 412CF-21-72 Rev A,
as applicable to your helicopter model. Then
accomplish the actions required by paragraph
(g)(5)(v) of this AD.

(iv) With the lower RH bolt removed,
visually inspect the lower RH bolt for any
corrosion, damaged threads, wear, and
fatigue cracking. If the lower RH bolt has any
corrosion, a damaged thread, wear, or fatigue
cracking, before further flight, remove the
lower RH bolt from service. Install a new
lower RH bolt or reinstall the existing lower
RH bolt, as applicable, by following the
Accomplishment Instructions, paragraphs 16
and 17 of ASB 212—-21-166 Rev A, ASB 412—
21-187 Rev A, or ASB 412CF-21-72 Rev A,
as applicable to your helicopter model. Then
accomplish the actions required by paragraph
(g)(5)(v) of this AD.

(v) After accumulating 1 hour TIS, but not
to exceed 5 hours TIS after accomplishing the
actions required by paragraph (g)(5)(i), (ii),
(iii), or (iv) of this AD, using the torque value
information in the Accomplishment
Instructions, part II, paragraph 1, of ASB
212-21-166 Rev A, ASB 412-21-187 Rev A,
or ASB 412CF-21-72 Rev A, as applicable to
your helicopter model, inspect the torque
applied on each bolt. Thereafter, repeat the
torque inspection of those bolts after
accumulating 1 hour TIS, but not to exceed
5 hours TIS, to determine if the torque has
stabilized. Do not exceed three torque
inspections total for those bolts and
accomplish the actions required by
paragraphs (g)(2)(i) and (ii) of this AD.

(6) For helicopters identified in paragraph
(c) of this AD, as of the effective date of this
AD, do not install a steel alloy barrel nut P/
N NAS577B9A, P/N NAS577B8A, or P/N
NAS577B6A on any helicopter.

(h) Special Flight Permit

A one-time special flight permit may be
issued in accordance with 14 CFR 21.197 and
21.199 in order to fly to a maintenance area
to perform the required actions in this AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Central Certification
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as

appropriate. If sending information directly
to the manager of the Central Certification
Branch, send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Additional Information

For more information about this AD,
contact Jacob Fitch, Aviation Safety Engineer,
FAA, 1801 S Airport Road, Wichita, KS
67209; phone: (817) 222—4130; email:
jacob.fitch@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the material listed in this paragraph under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) You must use this material as
applicable to do the actions required by this
AD, unless the AD specifies otherwise.

(i) Bell Alert Service Bulletin 212—-21-166,
Revision A, dated February 23, 2022.

(ii) Bell Alert Service Bulletin 412-21-187,
Revision A, dated February 23, 2022.

(iii) Bell Alert Service Bulletin 412CF-21—
72, Revision A, dated February 23, 2022.

(3) For Bell material identified in this AD,
contact Bell Textron Inc., P.O. Box 482, Fort
Worth, TX 76101; phone: (450) 437-2862 or
1-800-363—-8023; fax: (450) 433—0272; email:
productsupport@bellflight.com; or website:
bellflight.com/support/contact-support.

(4) You may view this material at the FAA,
Office of the Regional Counsel, Southwest
Region, 10101 Hillwood Parkway, Room 6N—
321, Fort Worth, TX 76177. For information
on the availability of this material at the
FAA, call (817) 222-5110.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on September 27, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024-22929 Filed 10—3—-24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2024-2324; Project
Identifier AD-2024-00514-T; Amendment
39-22861; AD 2024-20-02]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 717-200
airplanes and Model DC-9-10, DC-9—
20, DC-9-30, DC-9-40, and DC-9-50
series airplanes. This AD was prompted
by a report of cracked and severed
structure found in the aft fuselage cant
bulkhead at a certain station (STA) and
the vertical stabilizer rear spar
installation. This AD requires a one-
time inspection of the aft fuselage cant
bulkhead at certain STAs and vertical
stabilizer rear spar structure, and
corrective actions and an inspection
report if necessary. This AD also
requires an inspection of that same
structure if certain conditions occur
during any phase of flight. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective October 21,
2024.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 21, 2024.

The FAA must receive comments on
this AD by November 18, 2024.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov by searching
for and locating Docket No. FAA-2024—
2324; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

e For Boeing material identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Blvd., MC 110-SK57, Seal Beach, CA
90740-5600; telephone 562-797-1717;
website myboeingfleet.com.

¢ You may view this material at the
FAA, Airworthiness Products Section,
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Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available at regulations.gov
under Docket No. FAA-2024—2324.

FOR FURTHER INFORMATION CONTACT:
Wayne Ha, Aviation Safety Engineer,
FAA, 2200 South 216th St., Des Moines,
WA 98198; phone: 562-627-5238;
email: Wayne.Ha@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under the ADDRESSES
section. Include Docket No. FAA-2024—
2324 and Project Identifier AD-2024—
00514-T at the beginning of your
comments. The most helpful comments
reference a specific portion of the final
rule, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Wayne Ha, Aviation
Safety Engineer, FAA, 2200 South 216th
St., Des Moines, WA 98198; phone:
562—627-5238; email: Wayne.Ha@
faa.gov. Any commentary that the FAA
receives that is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA has received a report
indicating cracked and severed structure
was found in the aft fuselage cant
bulkhead at STA 1178.225 and vertical
stabilizer rear spar installation, on a
Boeing Model 717-200 airplane. The
cant bulkhead and vertical stabilizer
rear spar structure on Boeing Model
DC-9-10, DC-9-20, DC-9-30, DC-9-40,
and DC—9-50 series airplanes are
similar to that of the Model 717-200
airplane and therefore are susceptible to
cracking. This condition, if not
addressed, could result in reduced
structural integrity of the airplane. The
FAA is issuing this AD to address the
unsafe condition on these products.

FAA’s Determination

The FAA is issuing this AD because
the agency has determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Material Incorporated by Reference
Under 1 CFR Part 51

The FAA reviewed Boeing Multi
Operator Message MOM-MOM-24—
0457-01B(R1) and Boeing Multi
Operator Message MOM-MOM-24—
0456—01B(R1), both dated September 4,
2024. These documents are distinct
since they apply to different airplane
models. This material specifies
procedures for a one-time detailed
inspection of the aft fuselage cant
bulkhead (at STA 1178.225 for Model
717-200 airplanes, STA 942.225 for
Model DC-9-10 and DC-9-20 series
airplanes, STA 1121.225 for Model DC—
9-30 series airplanes, STA 1197.225 for
Model DC-9-40 series airplanes, and
STA 1292.225 for Model DC-9-50 series
airplanes) and vertical stabilizer rear
spar structure for any crack and, if any
crack is found during the detailed
inspection, obtaining and following
approved repair instructions. This
material is reasonably available because
the interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

AD Requirements

This AD requires accomplishing the
actions specified in the material already
described. This AD also requires
sending the inspection findings to the
airplane manufacturer if any crack is
found during the one-time detailed
inspection. This AD also requires a
detailed inspection of the cant bulkhead
(at STA 1178.225 for Model 717-200
airplanes, STA 942.225 for Model DC-
9-10 and DC-9-20 series airplanes, STA
1121.225 for Model DC-9-30 series

airplanes, STA 1197.225 for Model DC-
9-40 series airplanes, and STA 1292.225
for Model DC-9-50 series airplanes),
left and right sides, between longerons
11L through 11R at the forward and aft
surfaces; upper cap; upper (cap)
doubler; bulkhead webs and doublers;
stiffeners; lower tee cap and strap; and
vertical stabilizer rear spar cap and web
for any discrepancy, if any of the
following conditions occur during any
phase of flight: (1) high drag/side loads
or unusual ground handling, (2) a hard
or overweight landing, (3) severe
turbulence (or rough air (turbulence)) or
an excessive maneuver, or (4) high
compressive loads to the hydraulic tail
bumper/strut (for Model 717-200
airplanes) or auxiliary gear (tail bumper)
(for Model DC-9-10, DC-9-20, DC-9—
30, DC-9-40, and DC—-9-50 series
airplanes). A discrepancy includes
buckles, distortion, cracks, loose or
missing fasteners, or any other obvious
indication of damage.

Justification for Immediate Adoption
and Determination of the Effective Date

Section 553(b) of the Administrative
Procedure Act (APA) (5 U.S.C. 551 et
seq.) authorizes agencies to dispense
with notice and comment procedures
for rules when the agency, for “good
cause,” finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.”” Under this
section, an agency, upon finding good
cause, may issue a final rule without
providing notice and seeking comment
prior to issuance. Further, section
553(d) of the APA authorizes agencies to
make rules effective in less than thirty
days, upon a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies forgoing notice
and comment prior to adoption of this
rule because cracked and severed
structure in the aft fuselage cant
bulkhead and vertical stabilizer rear
spar, if not addressed, could result in
reduced structural integrity of the
airplane. Further, analysis has shown
that an airplane with this unsafe
condition is not capable of sustaining a
limit load event, which would be
catastrophic. Accordingly, notice and
opportunity for prior public comment
are impracticable and contrary to the
public interest pursuant to 5 U.S.C.
553(b).

The compliance time in this AD is
shorter than the time necessary for the
public to comment and for publication
of the final rule. In addition, the FAA
finds that good cause exists pursuant to
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5 U.S.C. 553(d) for making this
amendment effective in less than 30
days, for the same reasons the FAA
found good cause to forgo notice and
comment.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without notice

ESTIMATED COSTS

and comment, RFA analysis is not
required.

Costs of Compliance

The FAA estimates that this AD
affects 133 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

" Cost per Cost on U.S.
Action Labor cost Parts cost product operators
One-time iNSPection .........cccceeveveeeennniere e 3 work-hours x $85 per hour = $255 ............... $0 $255 $33,915
Inspection due to certain conditions ................... 3 work-hours x $85 per hour = $255 ............... 0 255 33,915

The FAA estimates the following
costs to do any necessary reporting that

would be required based on the results
of the inspection. The FAA has no way

ON-CONDITION COSTS

of determining the number of aircraft
that might need this reporting:

Action Labor cost Parts cost %?géggr
RePOrting ...ceevveeereereeere e 1 work-hours X $85 per hour = $85 .......cccevvieeiiieeereeere e $0 $85

The FAA has received no definitive
data on which to base the cost estimates
for the on-condition repair specified in
this AD.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to a penalty for failure to comply with
a collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public
reporting for this collection of
information is estimated to take
approximately 1 hour per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
All responses to this collection of
information are mandatory. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to:
Information Collection Clearance
Officer, Federal Aviation
Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2024-20-02 The Boeing Company:
Amendment 39-22861; Docket No.
FAA-2024-2324; Project Identifier AD—
2024-00514-T.

(a) Effective Date

This airworthiness directive (AD) is
effective October 21, 2024.

(b) Affected ADs
None.

(c) Applicability

This AD applies to all The Boeing
Company airplanes identified in paragraphs
(c)(1) through (6) of this AD, certificated in
any category.

(1) Model 717-200 airplanes.

(2) Model DC-9-11, DC-9-12, DC-9-13,
DC-9-14, DC-9-15, and DC-9-15F airplanes.
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(3) Model DC-9-21 airplanes.

(4) Model DG-9-31, DC-9-32, DC-9-32
(VC-9C), DC-9-32F, DC-9-32F (C-9A, C-
9B), DC-9-33F, DC-9-34, and DC-9-34F
airplanes.

(5) Model DC-9-41 airplanes.

(6) Model DC-9-51 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by a report of
cracked and severed structure found in the
aft fuselage cant bulkhead at station (STA)
1178.225 and vertical stabilizer rear spar
installation. The FAA is issuing this AD to
address cracked and severed structure in the
aft fuselage cant bulkhead and vertical
stabilizer rear spar. The unsafe condition, if
not addressed, could result in reduced
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) One-Time Inspection

Within 45 days after the effective date of
this AD, do a detailed inspection of the cant
bulkhead and vertical stabilizer rear spar
structure for any crack, in accordance with
table 1 of the applicable material identified
in paragraph (g)(1) or (2) of this AD.

(1) For Model 717-200 airplanes: Boeing
Multi Operator Message MOM-MOM-24—
0457-01B(R1), dated September 4, 2024.

(2) For Model DC-9-11, DC-9-12, DC-9—
13, DC-9-14, DC-9-15, DC-9-15F, DC-9-21,
DC-9-31, DC-9-32, DC-9-32 (VC-9C), DC-
9-32F, DC-9-32F (C-9A, C-9B), DC-9-33F,
DC-9-34, DC-9-34F, DC-9-41, and DC-9-51
airplanes: Boeing Multi Operator Message
MOM-MOM-24-0456-01B(R1), dated
September 4, 2024.

(h) Repair for One-Time Inspection

If any crack is found during the detailed
inspection required by paragraph (g) of this
AD, repair the crack before further flight
using a method approved in accordance with
the procedures specified in paragraph (o) of
this AD.

(i) Definitions

For the purposes of paragraphs (j) through
(m) of this AD, the following terms are
defined as follows.

(1) A “detailed inspection” is an intensive
visual examination of a specific structural
area, system, installation, or assembly to
detect damage, failure, or irregularity.
Available lighting is normally supplemented
with a direct source of good lighting at an
intensity deemed appropriate by the
inspector. Inspection aids such as mirrors,
magnifying lenses, etc. may be used. Surface
cleaning and elaborate access procedures
may be required.

(2) A “discrepancy” includes buckles,
distortion, cracks, loose or missing fasteners,
or any other obvious indication of damage.

(3) A “high drag/side load or unusual
ground handling” condition is a result of one
or more of the pilot-reported conditions
specified in paragraphs (i)(3)(i) through (iv)
of this AD.

(i) Skid or over-run from a prepared surface
to an unprepared surface.

(ii) Landing short of the prepared surface.

(iii) Landing with two or more tires
deflated.

(iv) Ground operations of a heavy aircraft
during push back, prior to takeoff or after
landing on unstable surface conditions like
ice, snow, mud, soft pavement, or sand.

(4) A “hard landing” is when an aircraft
touches down on the runway with more force
or velocity than is considered normal or
desirable.

(5) An “overweight landing” is a landing
at a weight that is more than the maximum
certificated landing weight.

(6) “Severe turbulence’ or “rough air
(turbulence)” is turbulence (including gusts)
that can result in abnormal and abrupt
changes in aircraft altitude, attitude, and
airspeed.

(7) An “‘excessive maneuver’ is a
maneuver that results in severe and abnormal
aircraft altitude or attitude changes due to
rapid or large flight control inputs, i.e.
control column, rudder pedals, or control
wheel.

(8) “High compressive loads to the
hydraulic tail bumper/strut” or “high
compressive loads to the auxiliary gear (tail
bumper)” is any loading event, such as a tail
strike, tail skid, etc., that has the potential to
move the indicating pin of the hydraulic tail
bumper/strut or auxiliary gear (tail bumper)
to the vertical position.

(j) Report for One-Time Inspection Findings

If any crack is found during the detailed
inspection required by paragraph (g) of this
AD, at the applicable time specified in
paragraph (j)(1) or (2) of this AD, submit a
report of positive findings to The Boeing
Company via the Boeing Communication
System (BCS). The report must include the
crack size, crack location, and whether or not
airplane maintenance records show any
unscheduled maintenance checks due to
severe turbulence or an excessive maneuver,
high drag/side loads or unusual ground
handling, a hard or overweight landing, or
high compressive loads to the hydraulic tail
bumper/strut or auxiliary gear (tail bumper).

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 10 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 10 days after the effective date of this
AD.

(k) Conditional Inspections for Model 717-
200 Airplanes

As of 45 days after the effective date of this
AD: If a Model 717-200 airplane experiences
high drag/side loads or unusual ground
handling, a hard or overweight landing,
severe turbulence or an excessive maneuver,
or high compressive loads to the hydraulic

tail bumper/strut: Do a detailed inspection of
the cant bulkhead at STA 1178.225, left and
right sides, between longerons 11L through
11R at the forward and aft surfaces; upper
cap; upper (cap) doubler; bulkhead webs and
doublers; stiffeners; lower tee cap and strap;
and vertical stabilizer rear spar cap and web
for any discrepancy.

Note 1 to paragraph (k): Guidance for
doing the inspection required by paragraph
(k) of this AD due to high drag/side loads or
unusual ground handling can be found in
Subtask 05-51-03—-210-005, steps (9) and
(9)(a), of Boeing 717 Aircraft Maintenance
Manual (AMM) Temporary Revision 05—
1003, High Drag/Side Loads or Unusual
Ground Handling Conditions—Inspection/
Check, dated September 10, 2024.

Note 2 to paragraph (k): Guidance for
doing the inspection required by paragraph
(k) of this AD due to a hard or overweight
landing can be found in Subtask 05-51-04—
210-028, steps (6)(a) and (6)(a)(1), of Boeing
717 AMM Temporary Revision 05-1004,
Hard or Overweight Landing—Inspection/
Check, dated September 10, 2024.

Note 3 to paragraph (k): Guidance for
doing the inspection required by paragraph
(k) of this AD due to severe turbulence or an
excessive maneuver can be found in Subtask
05-51-02-210-005, steps (6)(a) and (6)(a)(1),
of Boeing 717 AMM Temporary Revision 05—
1005, Severe Turbulence or Excessive
Maneuver Conditions—Inspection/Check,
dated September 10, 2024.

Note 4 to paragraph (k): Guidance for
doing the inspection required by paragraph
(k) of this AD due to high compressive loads
to the hydraulic tail bumper/strut can be
found in Subtask 32-71-04-211-001, step
(2), of Boeing 717 AMM Temporary Revision
32-1001, Hydraulic Tail Bumper—
Inspection/Check, dated September 13, 2024.

(1) Conditional Inspections for Model DC-9-
10, DC-9-20, DC-9-30, DC-9-40, and DC-9—
50 Series Airplanes

As of 45 days after the effective date of this
AD: If a Model DC-9-11, DC-9-12, DC-9-13,
DC-9-14, DC-9-15, DC-9-15F, DC-9-21,
DC-9-31, DC-9-32, DG-9-32 (VC-9C), DC-
9-32F, DC-9-32F (C-9A, C-9B), DC-9-33F,
DC-9-34, DC-9-34F, DC-9—41, or DC-9-51
airplane experiences high drag/side loads or
unusual ground handling, a hard or
overweight landing, an excessive maneuver
or rough air (turbulence), or high
compressive loads to the auxiliary gear (tail
bumper): Do a detailed inspection of the cant
bulkhead at the applicable STA specified in
table 1 to paragraph (1) of this AD, left and
right sides, between longerons 11L through
11R at the forward and aft surfaces; upper
cap; upper (cap) doubler; bulkhead webs and
doublers; stiffeners; lower tee cap and strap;
and vertical stabilizer rear spar cap and web
for any discrepancy.
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TABLE 1 TO PARAGRAPH (I)—APPLICABLE STA

Model

Paragraph (l) of this AD

DC-9-11, DC-9-12, DC-9-13, DC-9-14, DC-9-15, DC-9-15F, and DC-9-21 airplanes
DC-9-31, DC-9-32, DC-9-32 (VC-9C), DC-9-32F, DC-9-32F (C-9A, C-9B), DC-9-33F, DC-9-34, and

DC-9-34F airplanes.
DC-9-41 airplanes
DC-9-51 airplanes

STA 942.225
STA 1121.225

STA 1197.225
STA 1292.225

Note 5 to paragraph (1): For Model DC-9—
11, DC-9-12, DC-9-13, DC-9-14, DC-9-15,
DC-9-15F, DC-9-21, DC-9-31, DC-9-32,
DC-9-32 (VC-9C), DC-9-32F, DC-9-32F (C-
9A, G-9B), DC-9-33F, DC-9-34, and DC-9-
34F airplanes, guidance for doing the
inspection required by paragraph (1) of this
AD due to high drag/side loads or unusual
ground handling can be found in paragraph
6.A(3), step E(4), of Boeing DC-9 AMM
Temporary Revision 5-147, dated September
9, 2024. Although that material does not
specify the applicable STA location for
Model DC-9—41 and DC-9-51 airplanes,
guidance for doing the inspection required by
paragraph (1) of this AD due to high drag/side
loads or unusual ground handling for those
airplanes can be found in that material, and
the applicable STA can be found in table 1
to paragraph (1) of this AD.

Note 6 to paragraph (1): For Model DC-9—
11, DC-9-12, DC-9-13, DC-9-14, DC-9-15,
DC-9-15F, DC-9-21, DC-9-31, DC-9-32,
DC-9-32 (VC-9C), DC-9-32F, DC-9-32F (C—-
9A, C-9B), DC-9-33F, DC-9-34, and DC-9—
34F airplanes, guidance for doing the
inspection required by paragraph (1) of this
AD due to a hard or overweight landing can
be found in paragraph 2.B(2), table 601, step
B(5), of Boeing DC-9 AMM Temporary
Revision 5-147, dated September 9, 2024.
Although that material does not specify the
applicable STA location for Model DC-9-41
and DC-9-51 airplanes, guidance for doing
the inspection required by paragraph (1) of
this AD due to a hard or overweight landing
for those airplanes can be found in that
material, and the applicable STA can be
found in table 1 to paragraph (1) of this AD.

Note 7 to paragraph (1): For Model DC-9—
11, DC-9-12, DC-9-13, DC-9-14, DC-9-15,
DC-9-15F, DC-9-21, DC-9-31, DC-9-32,
DC-9-32 (VC-9C), DC-9-32F, DC-9-32F (C—
9A, C-9B), DC-9-33F, DC-9-34, and DC-9—
34F airplanes, guidance for doing the
inspection required by paragraph (1) of this
AD due to excessive maneuver or rough air
(turbulence) can be found in paragraph
5.A(2), step B(8), of Boeing DC-9 AMM
Temporary Revision 5-147, dated September
9, 2024. Although that material does not
specify the applicable STA location for
Model DC-9-41 and DC-9-51 airplanes,
guidance for doing the inspection required by
paragraph (1) of this AD due to excessive
maneuver or rough air (turbulence) for those
airplanes can be found in that material, and
the applicable STA can be found in table 1
to paragraph (1) of this AD.

Note 8 to paragraph (1): For Model DC-9—
11, DC-9-12, DG-9-13, DC-9-14, DC-9-15,
DC-9-15F, DC-9-21, DC-9-31, DC-9-32,

DC-9-32 (VC-9C), DC-9-32F, DC-9-32F (C—
9A, C-9B), DC-9-33F, DC-9-34, and DC-9—
34F airplanes, guidance for doing the
inspection required by paragraph (1) of this
AD due to high compressive loads to the
auxiliary gear (tail bumper) can be found in
paragraph 5.B(2) or (4), as applicable, of
Boeing DC-9 AMM Temporary Revision 32—
687, dated September 13, 2024. Although
that material does not specify the applicable
STA location for Model DC-9-41 and DC-9—
51 airplanes, guidance for doing the
inspection required by paragraph (1) of this
AD due to high compressive loads to the
auxiliary gear (tail bumper) for those
airplanes can be found in that material, and
the applicable STA can be found in table 1
to paragraph (1) of this AD.

(m) Repair for Conditional Inspections

If any discrepancy is found during any
inspection required by paragraph (k) or (1) of
this AD, repair the discrepancy before further
flight using a method approved in
accordance with the procedures specified in
paragraph (o) of this AD.

(n) Credit for Previous Actions

This paragraph provides credit for the
corresponding inspections specified in
paragraph (g) of this AD, if those actions were
performed before the effective date of this AD
in accordance with Boeing Multi Operator
Message MOM-MOM-24-0456-01B, dated
September 3, 2024; or Boeing Multi Operator
Message MOM-MOM-24-0457-01B, dated
September 3, 2024; as applicable.

(o) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520, Continued
Operational Safety Branch, FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (p)(1) of this AD.
Information may be emailed to: AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the

Manager, AIR-520, Continued Operational
Safety Branch, FAA, to make those findings.
To be approved, the repair method,
modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(p) Related Information

(1) For more information about this AD,
contact Wayne Ha, Aviation Safety Engineer,
FAA, 2200 South 216th St., Des Moines, WA
98198; phone: 562—627-5238; email:
Wayne.Ha@faa.gov.

(2) Material identified in this AD that is not
incorporated by reference is available at the
address specified in paragraph (q)(3) of this
AD.

(q) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the material listed in this paragraph under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) You must use this material as
applicable to do the actions required by this
AD, unless the AD specifies otherwise.

(i) Boeing Multi Operator Message MOM—
MOM-24-0456-01B(R1), dated September 4,
2024.

(ii) Boeing Multi Operator Message MOM—
MOM-24-0457-01B(R1), dated September 4,
2024.

(3) For Boeing material identified in this
AD, contact Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC 110—-
SK57, Seal Beach, CA 90740-5600; telephone
562—797-1717; website myboeingfleet.com.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locationsoremailfr.inspection@nara.gov.

Issued on September 27, 2024.
Peter A. White,

Deputy Director, Integrated Certificate
Management Division, Aircraft Certification
Service.

[FR Doc. 2024-23101 Filed 10-2-24; 4:15 pm]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2022-0600; Project
Identifier AD-2021-01160-R; Amendment
39-22827; AD 2024-17-02]

RIN 2120-AA64

Airworthiness Directives; Bell Textron
Inc. Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all Bell
Textron Inc. (Bell) Model 204B, 205A,
205A-1, 205B, and 210 helicopters. This
AD was prompted by an accident and
incidents involving failure of the tail
boom attachment structure. This AD
requires inspecting the tail boom
assembly hardware, replacing tail boom
attachment hardware, greasing the bolt
shanks, and inspecting torque. This AD
also prohibits installing steel alloy nuts
on any helicopter. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective November 8,
2024.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 8, 2024.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2022-0600; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

Material Incorporated by Reference:

o For Bell material identified in this
AD, contact Bell Textron Inc., P.O. Box
482, Fort Worth, TX 76101; phone: (450)
437-2862 or (800) 363—-8023; fax: (450)
433-0272; email: productsupport@
bellflight.com; website: bellflight.com/
support/contact-support.

¢ You may view this material at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX
76177. For information on the
availability of this material at the FAA,
call (817) 222-5110.

Other Related Material: For other
material identified in this final rule,
contact Bell Textron Inc., P.O. Box 482,
Fort Worth, TX 76101; phone: (450)
437-2862 or (800) 363—8023; fax: (450)
433-0272; email: productsupport@
bellflight.com; website: bellflight.com/
support/contact-support.

FOR FURTHER INFORMATION CONTACT:
Michael Perrin, Aviation Safety
Engineer, FAA, 1801 S Airport Road,
Wichita, KS 67209; phone: (562) 627—
5362; email: Michael.j.perrin@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued AD 2021-15-14,
Amendment 39-21661 (86 FR 39942,
July 26, 2021) (AD 2021-15-14) for
various restricted category helicopters.
AD 2021-15-14 was prompted by an
accident involving a Model UH-1B
helicopter and two forced landings
involving Model UH-1H and UH-1F
helicopters, due to tail boom attachment
structure failures. Each of the three
events involved a failure of the upper
left-hand (LH) tail boom attachment
fitting, which is the most heavily loaded
of the four tail boom attach points. The
FAA issued AD 2021-15-14 to address
fatigue cracking of tail boom attachment
fittings, cap angles, longerons, and bolts.

Due to their similarity to Model UH—
1B, UH-1H, and UH-1F helicopters, the
FAA determined that Bell Model 204B,
205A, 205A-1, 205B, and 210
helicopters are also affected by the same
unsafe condition and issued a notice of
proposed rulemaking (NPRM) to
propose the same actions as those
required in AD 2021-15-14. The NPRM
published in the Federal Register on
June 7, 2022 (87 FR 34587) to amend 14
CFR part 39 and would have applied to
Bell Model 204B, 205A, 205A—1, 2058,
and 210 helicopters. In the NPRM, the
FAA proposed to require revising the
helicopter’s existing rotorcraft flight
manual to incorporate pre-flight checks;
removing excess paint and sealant and
cleaning certain parts; and repetitively
inspecting structural components that
attach the tail boom to the fuselage.
Depending on the inspection results, the
FAA proposed to require repairing or
replacing components or re-bonding the
structure.

Based on comments received on the
NPRM, the FAA determined changes to
the proposed required actions were
necessary. Accordingly, the FAA issued
a supplemental notice of proposed
rulemaking (SNPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Bell Model 204B, 205A,
205A-1, 205B, and 210 helicopters. The

SNPRM published in the Federal
Register on May 8, 2024 (89 FR 38846).
In the SNPRM, for Bell Model 204B

helicopters, the FAA proposed to
require, with the tail boom assembly
removed, removing the upper LH bolt
from service and inspecting the bolt’s
associated attachment hardware and,
depending on the inspection results,
removing the associated nut from
service. The FAA also proposed to
require visually inspecting each
bulkhead, bolt hole, attachment fitting,
the three other nuts, the upper right-
hand (RH) bolt, and two lower bolts,
including the bolt shank and head radii.
Depending on inspection results, the
FAA proposed to require repairing or
replacing an affected bulkhead or
affected fitting, removing certain part-
numbered nuts, removing any affected
nut and its associated bolt from service,
and removing any affected bolt from
service.

For Bell Model 205A, 205A—-1, and
205B helicopters, the FAA proposed to
require, with the tail boom assembly
removed, removing the upper LH bolt
from service and inspecting its
associated barrel nut and retainer and,
depending on the inspection results,
removing barrel nut and retainer from
service. The FAA also proposed to
require visually inspecting each
bulkhead, bolt hole, attachment fitting,
the three other barrel nuts, associated
retainers, the upper RH bolt, and two
lower bolts, including the bolt shank
and head radii. Depending on
inspection results, the FAA proposed to
require repairing or replacing an
affected bulkhead or affected fitting,
removing certain part-numbered barrel
nuts and retainers, removing any
affected barrel nuts and its associated
bolt from service, and removing any
affected bolt from service.

For Bell Model 210 helicopters, the
FAA proposed to require, with the tail
boom supported, removing the upper
LH steel alloy barrel nut, retainer, and
bolt from service and removing the
countersunk washer and plain washers
and replacing them with a new certain
part-numbered nickel alloy barrel nut,
new retainer, new bolt, an airworthy
countersunk washer, and airworthy
plain washers. The FAA also proposed
to require visually inspecting the upper
RH bolt and its associated hardware
and, depending on the inspection
results, removing the upper RH bolt and
barrel nut from service. Additionally,
the FAA proposed to require visually
inspecting the two lower bolts and the
associated barrel nuts and, depending
on the inspection results, removing any
affected barrel nut and its associated
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bolt from service and removing any
affected bolt from service.

For all applicable helicopters, the
FAA proposed to require, after the
initial inspections have been completed,
applying a coating of grease to each bolt
shank only, installing the applicable
hardware, and torquing each bolt.
Thereafter, the FAA proposed to require
inspecting the torque applied on each
bolt to determine if the torque has
stabilized and, depending on the results,
replacing and inspecting certain tail
boom attachment point hardware and
repeating the torque inspections or
applying torque stripes.

Lastly, the FAA proposed to prohibit
installing certain part-numbered steel
alloy nuts on Model 204B helicopters
and certain part-numbered steel alloy
barrel nuts on Model 205A, 205A-1,
205B, and 210 helicopters.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments on the
SNPRM from Helicopter Maintenance
Corporation. The commenter requested
that the FAA revise the proposed AD to
allow credit for previous compliance
with the visual inspection of the tail
boom attach points and bulkhead,
replacement of affected hardware, and
the recurring inspections involving
removal of the tail boom. Helicopter
Maintenance Corporation stated that
aircraft that are in compliance with ASB
205-21-118 should only be obligated to
comply with any differences between
the AD and the alert service bulletin.

Paragraph (f) of this AD requires
compliance unless the actions have
already been done. Therefore, where
this AD requires actions without
incorporating Bell Alert Service Bulletin
(ASB) 210-21-15, Revision A, dated
February 23, 2022 (ASB 210-21-15, Rev
A), by reference, operators may take
credit for those actions they if were
done before the effective date of this
AD. Also, where this AD requires
actions in accordance with ASB 210—
21-15, Rev A, operators may take credit
for those actions only if they were done
before the effective date of this AD using
ASB 210-21-15, Rev A; this AD does
not allow credit for those actions if
previously done using the original
release of ASB 210-21-15, (dated
January 27, 2022). The FAA did not
change this AD as a result of this
comment.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires

adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, this AD is adopted as proposed
in the SNPRM.

Material Incorporated by Reference
Under 1 CFR Part 51

The FAA reviewed Bell ASB 210-21—
15, Rev A. This material specifies
procedures for replacing the steel alloy
barrel nuts with nickel alloy barrel nuts,
inspecting and replacing the tail boom
attachment hardware, stabilizing the tail
boom attachment hardware torque,
applying torque seals, and subsequently
checking the torque.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Other Related Material

The FAA also reviewed Bell ASB
205-21-118, Bell ASB 204B-21-75, and
Bell ASB 205B—21-72, each Revision A
and dated February 23, 2022. This
material specifies the same procedures
as ASB 210-21-15, Rev A.

Differences Between This AD and the
Related Material

The related material specifies
checking torque, whereas this AD
requires inspecting torque because that
action is a maintenance action that must
be performed by persons authorized
under 14 CFR 43.3.

When stabilizing the tail boom
attachment hardware torque, the related
material does not clearly specify actions
for each time the torque is below the
minimum limit during any torque
stabilization inspection, whereas this
AD requires replacing and inspecting
certain tail boom attachment point
hardware, stabilizing the torque of the
replaced hardware set, and applying
torque stripes.

Costs of Compliance

The FAA estimates that this AD
affects 62 (five Model 204B helicopters,
fifty-three Model 205A, 205A—1, and
205B helicopters, and four Model 210
helicopters) of U.S. registry. Labor costs
are estimated at $85 per work-hour.
Based on these numbers, the FAA
estimates the following costs to comply
with this AD.

For the initial requirements for Model
204B helicopters, inspecting or
replacing up to four bolts (which
includes applying a coating of grease),
inspecting each bulkhead, inspecting
each fitting and bolt hole, inspecting
and stabilizing the torque, and applying

torque stripes will take up to
approximately 8.5 work-hours for an
estimated labor cost of up to $723. The
parts cost for an upper LH bolt will be
approximately $196 and the parts cost
for the other bolts will be approximately
$89 per bolt. The parts cost for four new
nuts will be approximately $680. The
parts cost to apply torque stripes will be
a nominal amount. The estimated cost
for these actions will be up to
approximately $1,866 per helicopter
and $9,330 for the U.S. fleet.

For the initial requirements for Model
205A, 205A-1, and 205B helicopters,
replacing the four steel alloy barrel nuts
with new nickel alloy barrel nuts,
inspecting or replacing up to four bolts
(which includes applying a coating of
grease), inspecting each bulkhead,
inspecting and stabilizing the torque,
and applying torque stripes will take up
to approximately 8.5 work-hours for an
estimated labor cost of up to $723. The
parts cost for the four new nickel alloy
barrel nuts (including retainers) will be
approximately $680. The parts cost for
an upper LH bolt will be approximately
$196 and the parts cost for the other
bolts will be approximately $89 per bolt.
The parts cost to apply torque stripes
will be a nominal amount. The
estimated cost for these actions will be
up to approximately $1,866 per
helicopter and $98,898 for the U.S. fleet.

For the initial requirements for Model
210 helicopters, replacing the four steel
alloy barrel nuts with new nickel alloy
barrel nuts, inspecting or replacing up
to four bolts (which includes applying
a coating of grease), inspecting and
stabilizing the torque, and applying
torque stripes will take up to
approximately 8.5 work-hours for an
estimated labor cost of up to $723. The
parts cost for the four new nickel alloy
barrel nuts (including retainers) will be
approximately $680. The parts cost for
an upper LH bolt will be approximately
$196 and the parts cost for the other
bolts will be approximately $89 per bolt.
The parts cost to apply torque stripes
will be a nominal amount. The
estimated cost for these actions will be
up to approximately $1,866 per
helicopter and $7,464 for the U.S. fleet.

For all applicable helicopters,
inspecting the torque applied on each
bolt will take approximately 1 work-
hour for an estimated cost of $85 per
helicopter and $5,270 for the U.S. fleet,
per inspection cycle.

For all applicable helicopters,
replacing an upper LH bolt, stabilizing
the torque, and applying a torque stripe
will take up to approximately 5 work-
hours. The parts cost for an upper LH
bolt will be approximately $196 and the
parts cost to apply a torque stripe will
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be a nominal amount. The estimated
cost for these actions will be up to
approximately $621 per helicopter and
$38,502 for the U.S. fleet, per
replacement cycle. Inspecting one of the
other bolts, stabilizing the torque, and
applying a torque stripe will take up to
approximately 3.5 work-hours for an
estimated cost of $298 per other bolt
and $18,476 for the U.S. fleet per other
bolt per inspection cycle. If required,
replacing a bolt following that
inspection will take a minimal amount
of additional time and the parts cost
will be approximately $89.

If required as a result of failing any
torque inspection required by this AD,
visually inspecting a nut or a barrel nut,
replacing a bolt, stabilizing the torque,
and applying a torque stripe will take
up to approximately 5.5 work-hours per
failed hardware set. The parts cost for
an upper LH bolt will be approximately
$196 and the parts cost for the other

bolts will be approximately $89 per bolt.

The parts cost to apply a torque stripe
will be a nominal amount. The
estimated cost for these actions will be
$664 (upper LH bolt) or $557 (other
bolts), per failed hardware set. If
required, replacing a nut following that
inspection will take a minimal amount
of additional time and the parts cost for
a nut will be approximately $89 per nut.
If required, replacing a barrel nut
following that inspection will take a
minimal amount of additional time and
a parts cost of approximately $173 per
barrel nut.

The corrective action that may be
needed as a result of the bulkhead
inspection could vary significantly from
helicopter to helicopter. The FAA has
no data to determine the costs to
accomplish the corrective action or the
number of helicopters that may require
corrective action.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2024-17-02 Bell Textron Inc.: Amendment

39-22827; Docket No. FAA-2022-0600;
Project Identifier AD-2021-01160-R.

(a) Effective Date

This airworthiness directive (AD) is
effective November 8, 2024.

(b) Affected ADs
None.
(c) Applicability
This AD applies to Bell Textron Inc. Model

204B, 205A, 205A—-1, 205B, and 210
helicopters, certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)
5302, Rotorcraft Tail Boom.

(e) Unsafe Condition

This AD was prompted by an accident and
incidents involving failure of the tail boom
attachment structure. The FAA is issuing this
AD to address fatigue cracking of tail boom
attachment fittings, cap angles, longerons,
and bolts. The unsafe condition, if not
addressed, could result in separation of the
tail boom from the helicopter and subsequent
loss of control of the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Allowable Torque Values (in-lbs)

Tail boom attachment point Model 204B Model 205A/205A—1 Model 205B Model 210
Upper left-hand bOlt ..........cccooiiiiiii 570-610 1000-1200 1000-1200 1300-1600
Upper right-hand bolt .... 360-380 1000-1200 1000-1200 1000-1200
Lower left-hand bolt ...... 360-380 400-430 400-430 400-430
Lower right-hand bolt .............cccoiiiiniinieee, 360-380 400-430 400-430 400-430

(h) Required Actions

(1) Within 300 hours time-in-service (TIS)
or 90 days after the effective date of this AD,
whichever occurs first, accomplish the
actions required by paragraphs (h)(1)(@d), (ii),
or (iii) of this AD as applicable to your model
helicopter. For purposes of this AD, the word
“new’” is defined as having zero total hours
TIS.

(i) For Model 204B helicopters, accomplish
the actions required by paragraphs
(h)(1)(1)(A) through (C) of this AD.

(A) With the tail boom assembly removed,
remove the upper left-hand (LH) tail boom
attachment bolt (bolt) from service and
inspect its associated tail boom attachment
nut (nut) for mechanical damage, corrosion,
a crack, damaged threads, and wear, and to
determine whether it is a steel alloy part

number (P/N) NAS679A, NAS1291, or
MS21042. If there is any mechanical damage,
corrosion, a crack, a damaged thread, or
wear, or if nut P/N NAS679A, NAS1291, or
MS21042 is installed, before further flight,
remove the nut from service.

(B) Visually inspect each bulkhead (FS
195.00 and FS 195.03) and the bolt holes for
mechanical damage, corrosion, and cracks;
visually inspect each attachment fitting for
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mechanical damage, corrosion, cracks, and
loose fasteners; determine if any of the three
other nuts are a steel alloy P/N NAS679A,
NAS1291, or MS21042; and visually inspect
the other three nuts, the upper right-hand
(RH) bolt, and two lower bolts for mechanical
damage, corrosion, cracks, damaged threads,
and wear, including the bolt shank and head
radii of the bolts for a damaged thread, wear,
and mechanical damage.

(1) If there is any mechanical damage,
corrosion, or cracks on any bulkhead (FS
195.00 or FS 195.03), or any mechanical
damage, corrosion, or cracks on any bolt
holes, or if there is any mechanical damage,
corrosion, cracks, or loose fasteners on any
attachment fitting, before further flight, repair
or replace the affected bulkhead or the
affected attachment fitting, as appropriate, in
accordance with FAA-approved procedures.

(2) If there is any mechanical damage,
corrosion, a crack, a damaged thread, or wear
on any nut, or if nut P/N NAS679A,
NAS1291, or MS21042 is installed, before
further flight, remove the affected nut from
service. If there is a crack on any nut, before
further flight, also remove its associated bolt
from service.

(3) If there is any mechanical damage,
corrosion, a crack, a damaged thread, or wear
on the on the upper RH bolt or two lower
bolts, which includes the bolt shank or head
radii, before further flight, remove the
affected bolt from service.

(C) Apply a coating of Aeriol ThixO #2
(3810-0) or Aeriol ThixO SYN (3820-0)
aviation grease to each bolt shank only.
Install the hardware set of each tail boom
attachment point (nickel alloy nut P/N 90—
132L7 or 90-132L6, as applicable to the
affected tail boom attachment point, new
upper LH bolt P/N NAS627-21, upper RH
and two lower bolts P/N NAS626-20,
countersunk washer, and plain washers).
Torque each bolt by using the torque value
information identified in paragraph (g) of this
AD.

(ii) For Model 205A, 205A-1, and 205B
helicopters, accomplish the actions required
by paragraphs (h)(1)(ii)(A) through (C) of this
AD.

(A) With the tail boom assembly removed,
remove the upper LH bolt from service and
inspect its associated tail boom attachment
barrel nut (barrel nut) and retainer for
mechanical damage, corrosion, a crack,
damaged threads, and wear, and to determine
whether it is a steel alloy barrel nut P/N
NAS577B8A. If there is any mechanical
damage, corrosion, a crack, a damaged
thread, or wear, or if barrel nut P/N
NAS577B8A is installed, before further flight,
remove the barrel nut and its associated
retainer from service.

(B) Visually inspect each bulkhead (BS
17.31 and FS 243.89) and the bolt holes for
mechanical damage, corrosion, and cracks;
visually inspect each attachment fitting for
mechanical damage, corrosion, cracks, and
loose fasteners; determine if any of the three
other barrel nuts are steel alloy P/N
NAS577B8A or P/N NAS577B6A; and
visually inspect the other three barrel nuts
and the associated retainers, the upper RH
bolt, and two lower bolts for mechanical
damage, corrosion, cracks, damaged threads,

and wear, including the bolt shank and head
radii of the bolts for a damaged thread, wear,
and mechanical damage.

(1) If there is any mechanical damage,
corrosion, or cracks on any bulkhead (BS
17.31 or FS 243.89), or any mechanical
damage, corrosion, or cracks on any bolt
holes, or if there is any mechanical damage,
corrosion, cracks, or loose fasteners on any
attachment fitting, before further flight, repair
or replace the affected bulkhead or the
affected attachment fitting, as appropriate, in
accordance with FAA-approved procedures.

(2) If there is any mechanical damage,
corrosion, a crack, a damaged thread, or wear
on any barrel nut or retainer, or if barrel nut
P/N NAS577B8A or NAS577B6A is installed,
before further flight, remove the affected
barrel nut and retainer (as a pair) from
service. If there is a crack on any nut, before
further flight, also remove its associated bolt
from service.

(3) If there is any mechanical damage,
corrosion, a crack, a damaged thread, or wear
on the upper RH bolt or two lower bolts,
which includes the bolt shank or head radii,
before further flight, remove the affected bolt
from service.

(C) Apply a coating of Aeriol ThixO #2
(3810-0) or Aeriol ThixO SYN (3820-0)
aviation grease to each bolt shank only.
Install the hardware set of each tail boom
attachment point (nickel alloy barrel nut P/
N NAS577C6A or P/N NAS577C8A and
retainer P/N NAS578C6A or P/N
NAS578C8A, as applicable to the affected tail
boom attachment point, new upper LH bolt
P/N NAS628-22, upper RH and two lower
bolts P/N NAS628-22 or NAS626-18, as
applicable to the affected tail boom
attachment point, countersunk washer, and
plain washers). Torque each bolt by using the
torque value information identified in
paragraph (g) of this AD.

(iii) For Model 210 helicopters, accomplish
the actions required by paragraphs
(h)(1)(iii)(A) through (C) of this AD.

(A) With the tail boom supported, remove
the upper LH bolt, and the steel alloy barrel
nut P/N NAS577B9A, including the retainer,
from service. Remove the countersunk
washer, and plain washers, and install new
nickel alloy barrel nut P/N NAS577C9A, new
retainer P/N NAS578C9A, airworthy
countersunk washer, airworthy plain
washers, and a new bolt in accordance with
the Accomplishment Instructions, Part I,
paragraphs 5 through 7 of Bell Alert Service
Bulletin (ASB) 210-21-15, Revision A, dated
February 23, 2022 (ASB 210-21-15, Rev A).

(B) Remove the upper RH bolt, steel alloy
barrel nut P/N NAS577B8A, countersunk
washer, and plain washers. Visually inspect
the upper RH bolt for any corrosion, damaged
threads, wear, and fatigue cracking. If the
upper RH bolt has any corrosion, damaged
threads, wear, or fatigue cracking, before
further flight, remove the upper RH bolt from
service. Visually inspect the removed barrel
nut for cracking. If there is any cracking in
the barrel nut, before further flight, remove
the upper RH bolt from service. Regardless of
the result of the upper RH steel alloy barrel
nut inspection, replace the barrel nut with a
new nickel alloy barrel nut P/N NAS577C8A
and new retainer P/N NAS578C8A. Install a

new upper RH bolt or reinstall the existing
upper RH bolt (if no cracks in the barrel nut,
and no corrosion, damaged threads, wear, or
fatigue cracking in the bolt were identified),
by following the Accomplishment
Instructions, part I, paragraphs 11 and 12,
including the caution above paragraph 11, of
ASB 210-21-15, Rev A.

(C) Remove one of the lower bolts, its
lower steel alloy barrel nut P/N NAS577B6A,
countersunk washer, and plain washers.
Visually inspect that lower bolt for any
corrosion, damaged threads, wear, and
fatigue cracking. If the lower bolt has any
corrosion, damaged threads, wear, or fatigue
cracking, before further flight, remove the
lower bolt from service. Visually inspect the
removed lower barrel nut for cracking. If
there is any cracking in the lower barrel nut,
before further flight, remove the lower bolt
from service. Regardless of the result of that
lower steel alloy barrel nut inspection,
replace the barrel nut with a new nickel alloy
barrel nut P/N NAS577C6A and new retainer
P/N NAS578C6A. Install a new lower bolt or
reinstall the existing lower bolt (if no cracks
in the barrel nut, and no corrosion, damaged
threads, wear, or fatigue cracking in the bolt
were identified), by following the
Accomplishment Instructions, part I,
paragraphs 16 through 17, including the
caution above paragraph 16, of ASB 210-21—
15, Rev A. Repeat the actions required by this
paragraph for the other lower attachment
point.

(2) After accumulating 1 hour TIS, but not
to exceed 5 hours TIS, after accomplishing
the actions required by paragraph (h)(1) of
this AD, using the torque value information
identified in paragraph (g) of this AD
applicable to your model helicopter, inspect
the torque applied on each bolt. Thereafter,
repeat the torque inspection of each bolt after
accumulating 1 hour TIS, but not to exceed
5 hours TIS, to determine if the torque has
stabilized. Do not exceed three torque
inspections total for each bolt and
accomplish the actions required by
paragraphs (h)(2)(i) and (ii) of this AD.

(i) If the torque on a bolt is below the
minimum allowable torque limit as a result
of any instance of the torque inspection or if
after three torque inspection attempts, the
torque on any bolt has not stabilized, before
further flight, accomplish the actions
required by paragraphs (h)(2)(i)(A) and (B) of
this AD.

(A) Remove the hardware set of one failed
tail boom attachment point (nut, bolt,
countersunk washer, and plain washers for
Model 204B helicopters, and barrel nut, bolt,
retainer, countersunk washer, and plain
washers for Model 205A, 205A-1, 205B, and
210 helicopters). For Model 204B helicopters,
remove the nut from service and for Model
205A, 205A-1, 205B, and 210 helicopters,
remove the barrel nut and retainer from
service as applicable to the affected tail boom
attachment point. Visually inspect the
removed bolt for any corrosion, damaged
threads, wear, and fatigue cracking. If the bolt
has any corrosion, a damaged thread, wear,
or fatigue cracking, before further flight,
remove the bolt from service.

(B) Apply a coating of Aeriol ThixO #2
(3810-0) or Aeriol ThixO SYN (3820-0)
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aviation grease to the bolt shank only. Install
a new bolt or reinstall the existing bolt (if no
corrosion, damaged threads, wear, or fatigue
cracking in the bolt were identified) and the
hardware set of the affected tail boom
attachment point (new nut P/N 90-132L6 or
90-132L7, countersunk washer, and plain
washers for Model 204B helicopters, and new
nickel alloy barrel nut P/N NAS577C6A,
NAS577C8A or P/N NAS577C9A and new
retainer P/N NAS578C6A, NAS578C8A, or P/
N NAS577C9A, countersunk washer, and
plain washers for Model 205A, 205A-1,
205B, and 210 helicopters), as applicable to
the affected tail boom attachment point.
Torque the bolt by using the torque value
information identified in paragraph (g) of this
AD. Repeat the actions required by
paragraphs (h)(2)(i)(A) and (B) of this AD for
each failed tail boom attachment point, one
hardware set at a time. Then repeat the
actions required by paragraph (h)(2) of this
AD just for each newly installed or
reinstalled bolt until the torque for all four
tail boom attachment points stabilize.

(ii) If the torque for all four tail boom
attachment points has stabilized, before
further flight, apply a torque stripe to all four
bolts.

(3) Within 600 hours TIS or 12 months,
whichever occurs first after applying torque
stripes to all four bolts as required by
paragraph (h)(2)(ii) of this AD, and thereafter
within intervals not to exceed 600 hours TIS
or 12 months, whichever occurs first, inspect
the torque applied on each bolt using the
torque value information identified in
paragraph (g) of this AD, as applicable to
your model helicopter. If the torque on any
bolt is below the minimum allowable torque
limit, accomplish the actions required by
paragraphs (h)(3)(i) and (ii) of this AD.

(i) Before further flight, remove the
hardware set of one failed tail boom
attachment point (nut, bolt, countersunk
washer, and plain washers for Model 204B
helicopters, and barrel nut, retainer, bolt,
countersunk washer, and plain washers for
Model 205A, 205A—1, 205B, and 210
helicopters) and then accomplish the actions
required by paragraphs (h)(3)(i)(A), (B), or (C)
of this AD as applicable to your model
helicopter.

(A) For Model 204B helicopters, visually
inspect the removed nut for cracking,
corrosion, and loss of tare torque. If the nut
has any cracking, corrosion, or loss of tare
toque, before further flight, remove the nut
from service and replace with a new nut P/
N 90-132L7 or 90-132L6 as applicable to the
tail boom attachment point. Regardless of the
result of the nut inspection, remove the bolt
from service and replace it with a new bolt
by applying a coating of Aeriol ThixO #2
(3810-0) or Aeriol ThixO SYN (3820-0)
aviation grease to the bolt shank only, and
install the hardware set of the tail boom
attachment point (nut, bolt, and countersunk
washer, and plain washers). Torque each bolt
by using the torque value information
identified in paragraph (g) of this AD. Repeat
the actions required by this paragraph for
each failed tail boom attachment point, one
hardware set at a time.

(B) For Model 205A, 205A—1, and 205B
helicopters, visually inspect the removed

barrel nut for cracking, corrosion, and loss of
tare torque. If the barrel nut has any cracking,
corrosion, or loss of tare toque, before further
flight, remove the barrel nut and retainer
from service and replace them with a new
nickel alloy barrel nut P/N NAS577C6A, or
NAS577C8A, and new retainer P/N
NAS578C6A, or NAS578C8A, with the P/N
of the new nickel alloy barrel nut and the P/
N of the new retainer being as applicable to
the affected tail boom attachment point.
Regardless of the result of the barrel nut
inspection, remove the bolt from service and
replace it with a new bolt. Apply a coating
of Aeriol ThixO #2 (3810-0) or Aeriol ThixO
SYN (3820-0) aviation grease to each bolt
shank only. Install the hardware set of each
tail boom attachment point (nickel alloy
barrel nut, retainer, bolt, countersunk
washer, and plain washers). Torque each bolt
by using the torque value information
identified in paragraph (g) of this AD. Repeat
the actions required by this paragraph for
each failed tail boom attachment point, one
hardware set at a time.

(C) For Model 210 helicopters, visually
inspect the removed barrel nut for cracking,
corrosion, and loss of tare torque. If the barrel
nut has any cracking, corrosion, or loss of
tare toque, before further flight, remove the
barrel nut and retainer from service and
replace them with a new nickel alloy barrel
nut P/N NAS577C6A, NAS577C8A, or
NAS577C9A, and new retainer P/N
NAS578C6A, NAS578C8A, or NAS578C9A,
with the P/N of the new nickel alloy barrel
nut and the P/N of the new retainer being as
applicable to the affected tail boom
attachment point. Regardless of the result of
the barrel nut inspection, remove the bolt
from service and replace it with a new bolt,
apply a coating of Aeriol ThixO #2 (3810-0)
or Aeriol ThixO SYN (3820-0) aviation
grease to each bolt shank only, and torque
each bolt by using the torque value
information identified in paragraph (g) of this
AD. Repeat the actions required by this
paragraph for each failed tail boom
attachment point, one hardware set at a time.

(ii) After accumulating 1 hour TIS, but not
to exceed 5 hours TIS after accomplishing the
actions required by paragraph (h)(3)(i) of this
AD, using the torque value information
identified in paragraph (g) of this AD as
applicable to your model helicopter, inspect
the torque applied on each newly installed
bolt. Thereafter, repeat the torque inspection
of those bolts after accumulating 1 hour TIS,
but not to exceed 5 hours TIS, to determine
if the torque has stabilized. Do not exceed
three torque inspections total for those bolts
and accomplish the actions required by
paragraphs (h)(2)(i) and (ii) of this AD.

(4) Within 5,000 hours TIS or 5 years after
accomplishing the actions required by
paragraph (h)(1) of this AD, whichever occurs
first, and thereafter within intervals not to
exceed 5,000 hours TIS or 5 years, whichever
occurs first, accomplish the actions required
by paragraphs (h)(4)(i) and (ii) of this AD.

(i) Accomplish the actions required by
paragraphs (h)(1)(i), (ii), or (iii) of this AD, as
applicable to your model helicopter.

(ii) After accumulating 1 hour TIS, but not
to exceed 5 hours TIS after accomplishing the
actions required by paragraph (h)(4)(i) of this

AD, using the torque value information
identified in paragraph (g) of this AD as
applicable to your model helicopter, inspect
the torque applied on each bolt. Thereafter,
repeat the torque inspection of those bolts
after accumulating 1 hour TIS, but not to
exceed 5 hours TIS, to determine if the
torque has stabilized. Do not exceed three
torque inspections total for those bolts and
accomplish the actions required by
paragraphs (h)(2)(i) and (ii) of this AD.

(5) As of the effective date of this AD, do
not install the following parts identified in
paragraphs (h)(5)(i) and (ii) of this AD on any
helicopter.

(i) For Model 204B helicopters: steel alloy
nut P/N NAS679A, NAS1291, or MS21042.

(ii) For Model 205A, 205A-1, 205B, and
210 helicopters: steel alloy barrel nut P/N
NAS577B9A, P/N NAS577B8A, or P/N
NAS577B6A.

(i) Special Flight Permit

A one-time special flight permit may be
issued in accordance with 14 CFR 21.197 and
21.199 in order to fly to a maintenance area
to perform the required actions in this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Central Certification
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (k) of this AD.
Information may be emailed to AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Michael Perrin, Aviation Safety
Engineer, FAA, 1801 S Airport Road,
Wichita, KS 67209; phone: (562) 627-5362;
email: Michael j.perrin@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the material listed in this paragraph under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) You must use this material as
applicable to do the actions required by this
AD, unless the AD specifies otherwise.

(i) Bell Alert Service Bulletin 210-21-15,
Revision A, dated February 23, 2022.

(ii) [Reserved]

(3) For Bell material identified in this AD,
contact Bell Textron Inc., P.O. Box 482, Fort
Worth, TX 76101; phone: (450) 437—-2862 or
(800) 363—8023; fax: (450) 433—-0272; email:
productsupport@bellflight.com; website:
bellflight.com/support/contact-support.

(4) You may view this material at the FAA,
Office of Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Fort Worth,
TX 76177. For information on the availability
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of this material at the FAA, call: (817) 222—
5110.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on September 27, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024-22908 Filed 10-3—24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2024-1655; Airspace
Docket No. 24-ANE-4]

RIN 2120-AA66
Establishment of Class E Airspace;
Matinicus Island, ME

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above the surface for Matinicus
Island Airport, Matinicus Island, ME, to
accommodate new area navigation
(RNAV) global positioning system (GPS)
standard instrument approach
procedures serving this airport.
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations at this
airport.

DATES: Effective 0901 UTC, December
26, 2024. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours a day, 365 days a year.

FAA Order JO 7400.11], Airspace
Designations, and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence

Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.

FOR FURTHER INFORMATION CONTACT:
Robert Scott Stuart, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, 1701
Columbia Avenue, College Park, GA
30337; telephone: (404) 305-5926.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it establishes
Class E airspace extending upward from
700 feet above the surface for Matinicus
Island Airport, Matinicus Island, ME.

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA 2024-1655 in the Federal Register
(89 FR 50536; June 14, 2024), proposing
to establish Class E airspace extending
upward from 700 feet above the surface
for Matinicus Island Airport, Matinicus
Island, ME. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Incorporation by Reference

Class E airspace is published in
paragraph 6005 of FAA Order JO
7400.11, Airspace Designations and
Reporting Points, which is incorporated
by reference in 14 CFR 71.1 on an
annual basis. This document amends
the current version of that order, FAA
Order JO 7400.11], dated July 31, 2024,
and effective September 15, 2024. FAA
Order JO 7400.11] is publicly available
as listed in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11. FAA Order JO
7400.11] lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace extending
upward from 700 feet above the surface

within a 6-mile radius of Matinicus
Island Airport, Matinicus Island, ME,
providing the controlled airspace
required to support the new RNAV
(GPS) standard instrument approach
procedures for IFR operations at the
airport. Controlled airspace is necessary
for the safety and management of
instrument flight rules (IFR) operations
in the area.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant the preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.
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§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order JO 7400.11],
Airspace Designations and Reporting
Points, dated July 31, 2024, and
effective September 15, 2024, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANE ME E5 Matinicus Island, ME [New]
Matinicus Island Airport, ME
(Lat. 43°52"17” N, long. 68°5337” W)
That airspace extending upward from 700
feet above the surface within a 6-mile radius
of Matinicus Island Airport, ME.

* * * * *

Issued in College Park, Georgia, on October
1, 2024.

Patrick Young,

Manager, Airspace & Procedures Team North,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2024-22957 Filed 10-3—-24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 587

Publication of Russian Harmful
Foreign Activities Sanctions
Regulations Web General Licenses 79
and 80

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Publication of web general
licenses.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is publishing two
general licenses (GLs) issued pursuant
to the Russian Harmful Foreign
Activities Sanctions Regulations: GLs 79
and 80, each of which was previously
made available on OFAC’s website.

DATES: GLs 79 and 80 were issued on
December 12, 2023. See SUPPLEMENTARY
INFORMATION for additional relevant
dates.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
202—622-2480; Assistant Director for
Regulatory Affairs, 202—-622-4855; or
Assistant Director for Compliance, 202—
622—2490 or https://ofac.treasury.gov/
contact-ofac.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website: https://
ofac.treasury.gov/.

Background

On December 12, 2023, OFAC issued
GLs 79 and 80 to authorize certain
transactions otherwise prohibited by the
Russian Harmful Foreign Activities
Sanctions Regulations, 31 CFR part 587.
Each GL has an expiration date of March
11, 2024 and was made available on
OFAC’s website (https://
ofac.treasury.gov/) at the time of
publication. The text of these GLs is
provided below.

OFFICE OF FOREIGN ASSETS
CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations

31 CFR Part 587
GENERAL LICENSE NO. 79

Authorizing the Wind Down of
Transactions Involving Certain Entities
Blocked on December 12, 2023

(a) Except as provided in paragraph
(b) of this general license, all
transactions prohibited by Executive
Order (E.O.) 14024 that are ordinarily
incident and necessary to the wind
down of any transaction involving one
or more of the following blocked entities
are authorized through 12:01 a.m.
eastern daylight time, March 11, 2024,
provided that any payment to a blocked
person is made into a blocked account
in accordance with the Russian Harmful
Foreign Activities Sanctions
Regulations, 31 CFR part 587 (RuHSR):

(1) Limited Liability Company Kyiv
Square;

(2) Highland Gold Mining Limited;

(3) Limited Liability Company Kismet
Capital Group; or

(4) Any entity in which one or more
of the above persons own, directly or
indirectly, individually or in the
aggregate, a 50 percent or greater
interest.

(b) This general license does not
authorize:

(1) Any transactions prohibited by
Directive 2 under E.O. 14024,
Prohibitions Related to Correspondent
or Payable-Through Accounts and
Processing of Transactions Involving
Certain Foreign Financial Institutions;

(2) Any transactions prohibited by
Directive 4 under E.O. 14024,
Prohibitions Related to Transactions
Involving the Central Bank of the
Russian Federation, the National
Wealth Fund of the Russian Federation,

and the Ministry of Finance of the
Russian Federation, as amended; or

(3) Any transactions otherwise
prohibited by the RuHSR, including
transactions involving any person
blocked pursuant to the RuHSR other
than the blocked persons mentioned in
paragraph (a), unless separately
authorized.

Bradley T. Smith,
Director, Office of Foreign Assets Control.
Dated: December 12, 2023.

OFFICE OF FOREIGN ASSETS
CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations

31 CFR Part 587
GENERAL LICENSE NO. 80

Authorizing Certain Transactions
Related to Debt or Equity of, or
Derivative Contracts Involving,
Highland Gold Mining Limited

(a) Except as provided in paragraphs
(d) and (e) of this general license, all
transactions prohibited by Executive
Order (E.O.) 14024 that are ordinarily
incident and necessary to the
divestment or transfer, or the facilitation
of the divestment or transfer, of debt or
equity of Highland Gold Mining Limited
(Highland Gold), or any entity in which
Highland Gold owns, directly or
indirectly, a 50 percent or greater
interest, purchased prior to December
12, 2023 (“Covered Debt or Equity”), to
anon-U.S. person are authorized
through 12:01 a.m. eastern daylight
time, March 11, 2024.

(b) Except as provided in paragraph
(e) of this general license, all
transactions prohibited by E.O. 14024
that are ordinarily incident and
necessary to facilitating, clearing, and
settling trades of Covered Debt or Equity
that were placed prior to 4:00 p.m.
eastern standard time, December 12,
2023 are authorized through 12:01 a.m.
eastern daylight time, March 11, 2024.

(c) Except as provided in paragraph
(e) of this general license, all
transactions prohibited by E.O. 14024
that are ordinarily incident and
necessary to the wind down of
derivative contracts entered into prior to
4:00 p.m. eastern standard time,
December 12, 2023 that (i) include a
blocked person described in paragraph
(a) of this general license as a
counterparty or (ii) are linked to
Covered Debt or Equity are authorized
through 12:01 a.m. eastern daylight
time, March 11, 2024, provided that any
payments to a blocked person are made
into a blocked account in accordance
with the Russian Harmful Foreign
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Activities Sanctions Regulations, 31
CFR part 587 (RuHSR).

(d) Paragraph (a) of this general
license does not authorize:

(1) U.S. persons to sell, or to facilitate
the sale of, Covered Debt or Equity to,
directly or indirectly, any person whose
property and interests in property are
blocked; or

(2) U.S. persons to purchase or invest
in, or to facilitate the purchase of or
investment in, directly or indirectly,
Covered Debt or Equity, other than
purchases of or investments in Covered
Debt or Equity ordinarily incident and
necessary to the divestment or transfer
of Covered Debt or Equity as described
in paragraph (a) of this general license.

(e) This general license does not
authorize:

(1) Any transactions prohibited by
Directive 2 under E.O. 14024,
Prohibitions Related to Correspondent
or Payable-Through Accounts and
Processing of Transactions Involving
Certain Foreign Financial Institutions;

(2) Any transactions prohibited by
Directive 4 under E.O. 14024,
Prohibitions Related to Transactions
Involving the Central Bank of the
Russian Federation, the National
Wealth Fund of the Russian Federation,
and the Ministry of Finance of the
Russian Federation; or

(3) Any transactions otherwise
prohibited by the RuHSR, including
transactions involving any person
blocked pursuant to the RuHSR other
than the blocked persons described in
paragraph (a) of this general license,
unless separately authorized.

Bradley T. Smith,
Director, Office of Foreign Assets Control.
Dated: December 12, 2023.

Lisa M. Palluconi,

Acting Deputy Director, Office of Foreign
Assets Control.

[FR Doc. 2024—-22934 Filed 10—-3—-24; 8:45 am]|
BILLING CODE 4810-AL-P

DEPARTMENT OF THE TREASURY

Office of Foreigh Assets Control

31 CFR Part 587

Publication of Russian Harmful
Foreign Activities Sanctions
Regulations Web General License 8H

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Publication of a web general
license.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is publishing one

general license (GL) issued pursuant to
the Russian Harmful Foreign Activities
Sanctions Regulations: GL 8H, which
was previously made available on
OFAC’s website.

DATES: GL 8H was issued on October 25,
2023. See SUPPLEMENTARY INFORMATION
for additional relevant dates.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
202-622-2480; Assistant Director for
Regulatory Affairs, 202-622—4855; or
Assistant Director for Compliance, 202—
622-2490 or hitps://ofac.treasury.gov/
contact-ofac.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website: https://
ofac.treasury.gov.

Background

On October 25, 2023, OFAC issued GL
8H to authorize certain transactions
otherwise prohibited by the Russian
Harmful Foreign Activities Sanctions
Regulations, 31 CFR part 587. GL 8H
was made available on OFAC’s website
(https://ofac.treasury.gov) when it was
issued. The text of this GL is provided
below.

OFFICE OF FOREIGN ASSETS
CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations

31 CFR Part 587
GENERAL LICENSE NO. 8H

Authorizing Transactions Related to
Energy

(a) Except as provided in paragraph
(c) of this general license, all
transactions prohibited by Executive
Order (E.O.) 14024 involving one or
more of the following entities that are
related to energy are authorized,
through 12:01 a.m. eastern daylight
time, May 1, 2024:

(1) State Corporation Bank for
Development and Foreign Economic
Affairs Vnesheconombank;

(2) Public Joint Stock Company Bank
Financial Corporation Otkritie;

(3) Sovcombank Open Joint Stock
Company;

(4) Public Joint Stock Company
Sberbank of Russia;

(5) VTB Bank Public Joint Stock
Company;

(6) Joint Stock Company Alfa-Bank;

(7) Public Joint Stock Company
Rosbank;

(8) Bank Zenit Public Joint Stock
Company;

(9) Bank Saint-Petersburg Public Joint
Stock Company;

(10) Any entity in which one or more
of the above persons own, directly or
indirectly, individually or in the
aggregate, a 50 percent or greater
interest; or

(11) the Central Bank of the Russian
Federation.

(b) For the purposes of this general
license, the term “related to energy”
means the extraction, production,
refinement, liquefaction, gasification,
regasification, conversion, enrichment,
fabrication, transport, or purchase of
petroleum, including crude oil, lease
condensates, unfinished oils, natural gas
liquids, petroleum products, natural gas,
or other products capable of producing
energy, such as coal, wood, or
agricultural products used to
manufacture biofuels, or uranium in any
form, as well as the development,
production, generation, transmission, or
exchange of power, through any means,
including nuclear, thermal, and
renewable energy sources.

(c) This general license does not
authorize:

(1) Any transactions prohibited by
Directive 1A under E.O. 14024,
Prohibitions Related to Certain
Sovereign Debt of the Russian
Federation;

(2) The opening or maintaining of a
correspondent account or payable-
through account for or on behalf of any
entity subject to Directive 2 under E.O.
14024, Prohibitions Related to
Correspondent or Payable-Through
Accounts and Processing of
Transactions Involving Certain Foreign
Financial Institutions;

(3) Any debit to an account on the
books of a U.S. financial institution of
the Central Bank of the Russian
Federation; or

(4) Any transactions otherwise
prohibited by the Russian Harmful
Foreign Activities Sanctions
Regulations, 31 CFR part 587 (RuHSR),
including transactions involving any
person blocked pursuant to the RuHSR
other than the blocked persons
described in paragraph (a) of this
general license, unless separately
authorized.

(d) Effective October 25, 2023,
General License No. 8G, dated May 5,
2023, is replaced and superseded in its
entirety by this General License No. 8H.

Note to General License No. 8H. This
authorization is valid until May 1, 2024,
unless renewed.

Bradley T. Smith,
Director, Office of Foreign Assets Control.
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Dated: October 25, 2023.

Lisa M. Palluconi,

Acting Director, Office of Foreign Assets
Control.

[FR Doc. 2024—-22935 Filed 10-3-24; 8:45 am]|
BILLING CODE 4810-AL-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 587

Publication of Russian Harmful
Foreign Activities Sanctions
Regulations Web General License 76A

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Publication of a web general
license.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is publishing one
general license (GL) issued pursuant to
the Russian Harmful Foreign Activities
Sanctions Regulations: GL 76A, which
was previously made available on
OFAC’s website.

DATES: GL 76A was issued on November
8, 2023. See SUPPLEMENTARY
INFORMATION for additional relevant
dates.

FOR FURTHER INFORMATION CONTACT:
OFAQC: Assistant Director for Licensing,
202-622-2480; Assistant Director for
Regulatory Affairs, 202—-622—-4855; or
Assistant Director for Compliance, 202—
622-2490 or https://ofac.treasury.gov/
contact-ofac.

SUPPLEMENTARY INFORMATION:
Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website: https://
ofac.treasury.gov.

Background

On November 8, 2023, OFAC issued
GL 76A to clarify that GL 76, which was
issued on November 2, 2023, applies to
Public Joint Stock Company Saint
Petersburg Exchange. Like GL 76, GL
76A has an expiration date of January
31, 2024. GL 76A was made available on
OFAC’s website (https://
ofac.treasury.gov) when it was issued.
The text of this GL is provided below.

OFFICE OF FOREIGN ASSETS
CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations

31 CFR Part 587
GENERAL LICENSE NO. 76A

Authorizing the Wind Down of
Transactions Involving Certain Entities
Blocked on November 2, 2023

(a) Except as provided in paragraph
(b) of this general license, all
transactions prohibited by Executive
Order (E.O.) 14024 that are ordinarily
incident and necessary to the wind
down of any transaction involving one
or more of the following blocked entities
(collectively, the “Blocked Entities’) are
authorized through 12:01 a.m. eastern
standard time, January 31, 2024,
provided that any payment to a Blocked
Entity is made into a blocked account in
accordance with the Russian Harmful
Foreign Activities Sanctions
Regulations, 31 CFR part 587 (RuHSR):

(1) Sistema Public Joint Stock
Financial Corporation;

(2) Public Joint Stock Company Saint
Petersburg Exchange;

(3) Limited Liability Company Arctic
LNG 2; or

(4) Any entity in which one or more
of the above persons own, directly or
indirectly, individually or in the
aggregate, a 50 percent or greater
interest.

(b) This general license does not
authorize:

(1) Any transactions prohibited by
Directive 2 under E.O. 14024,
Prohibitions Related to Correspondent
or Payable-Through Accounts and
Processing of Transactions Involving
Certain Foreign Financial Institutions;

(2) Any transactions prohibited by
Directive 4 under E.O. 14024,
Prohibitions Related to Transactions
Involving the Central Bank of the
Russian Federation, the National
Wealth Fund of the Russian Federation,
and the Ministry of Finance of the
Russian Federation; or

(3) Any transactions otherwise
prohibited by the RuHSR, including
transactions involving any person
blocked pursuant to the RuHSR other
than the Blocked Entities described in
paragraph (a) of this general license,
unless separately authorized.

(c) Effective November 8, 2023,
General License No. 76, dated
November 2, 2023, is replaced and
superseded in its entirety by this
General License No. 76A.

Bradley T. Smith,
Director, Office of Foreign Assets Control.

Dated: November 8, 2023.

Lisa M. Palluconi,

Acting Director, Office of Foreign Assets
Control.

[FR Doc. 2024—-22936 Filed 10-3-24; 8:45 am|
BILLING CODE 4810-AL-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2024-0810]

Safety Zone; Monte Foundation
Fireworks, Monterey Bay, Capitola, CA

AGENCY: Coast Guard, DHS.
ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the Monte
Foundation Fireworks display in the
Captain of the Port, San Francisco area
of responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM) or other
Federal, State, or local law enforcement
agencies assisting the Coast Guard in
enforcing the regulated area.

DATES: The regulations in 33 CFR
165.1191, will be enforced for the
location in Table 1 to §165.1191, Item
number 22, from 7:30 p.m. through 9
p-m. on October 13, 2024.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of enforcement, call or
email Lieutenant William Harris, U.S.
Coast Guard Sector San Francisco,
Waterways Management Division;
telephone (415) 399-7443, email
SFWaterways@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone
established in 33 CFR 165.1191 Table 1,
Item number 22, for the Monte
Foundation Fireworks display from 7:30
p.m. through 9 p.m. on October 13,
2024.

The safety zone will extend to all
navigable waters of the Monterey Bay,
from surface to bottom, within a circle
formed by connecting all points 1,000
feet out from the fireworks launch site
on the Capitola Pier, in Capitola, CA
centered on position 36°58’8.4” N,
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121°57’11.6” W (NAD 83). This zone
will be in effect starting from 7:30 p.m.,
which is 30 minutes prior to the
fireworks display scheduled to begin at
approximately 8 p.m. and conclude at 9
p-m. on October 13, 2024.

In addition to this notification of
enforcement in the Federal Register, the
Coast Guard plans to provide
notification of this enforcement period
via the Local Notice to Mariners and
Broadcast Notice to Mariners.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM or
other Official Patrol defined as a federal,
state, or local law enforcement agency
on scene to assist the Coast Guard in
enforcing the regulated area.
Additionally, each person granted
permission to enter the zone who
receives notice of a lawful order or
direction issued by the PATCOM or
Official Patrol must obey the order or
direction. The PATCOM or Official
Patrol, may, upon request, allow the
transit of commercial vessels through
regulated areas when it is safe to do so.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: September 27, 2024.
Jordan M. Baldueza,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 202422973 Filed 10-3—24; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2024-0809]
Safety Zone; Rio Vista Bass Derby

Fireworks, Sacramento River, Rio
Vista, CA

AGENCY: Coast Guard, DHS.
ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the Rio Vista Bass
Derby Fireworks Display during the date
and times listed below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.

During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone
unless authorized by the Patrol
Commander (PATCOM) or other
Federal, State, or local law enforcement
agencies on scene to assist the Coast
Guard in enforcing the regulated area.

DATES: The regulations in 33 CFR
165.1191, will be enforced for the
location in Table 1 to § 165.1191, Item
number 23, from 10 a.m. through 9:25
p-m. on October 12, 2024.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of enforcement, call or
email Lieutenant William Harris, U.S.
Coast Guard Sector San Francisco,
Waterways Management Division;
telephone (415) 399-7443, email
SFWaterways@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone
established in 33 CFR 165.1191 Table 1,
Item number 23, for the Rio Vista Bass
Dery Fireworks Display from 10 a.m.
through 9:25 p.m. on October 12, 2024.
The safety zone will extend to all
navigable waters of the Sacramento
River, from surface to bottom, within a
circle formed by connecting all points
100 feet out from the fireworks barge
during the loading, transit, and arrival
of the fireworks barge from the loading
location to the display location and
until the start of the fireworks display.
From 10 a.m. through 8 p.m. on October
12, 2024, the fireworks barge will load
pyrotechnics at The Dutra Group, Oly
Yard located at 615 River Road, Rio
Vista, CA. The fireworks barge will
remain at the loading location until its
transit to the display location. From 8
p-m. until 8:30 p.m. on October 12,
2024, the loaded fireworks barge will
transit from the loading site to the
launch site off of Rio Vista, CA in
approximate position 38°9’19.4” N,
121°41°15.7” W (NAD 83), here it will
remain until the conclusion of the
fireworks display. At the start of the
fireworks display, scheduled to begin at
approximately 8:45 p.m. on October 12,
2024, during the 10-minute fireworks
display, and 30 minutes after the
conclusion of the fireworks display, the
safety zone will increase in size and
encompass all navigable waters of the
Sacramento River, from surface to
bottom, within a circle formed by
connecting all points 1,000 feet out from
the fireworks barge near Rio Vista, CA
in approximate position 38°919.4” N,
121°41’15.7” W (NAD 83). This safety
zone will be enforced from 10 a.m.
through 9:25 p.m. on October 12, 2024,

or as announced via Broadcast Notice to
Mariners.

In addition to this notification of
enforcement in the Federal Register, the
Coast Guard plans to provide
notification of this enforcement period
via the Local Notice to Mariners.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM or
other Official Patrol defined as a
Federal, State, or local law enforcement
agency on scene to assist the Coast
Guard in enforcing the regulated area.
Additionally, each person granted
permission to enter the zone who
receives notice of a lawful order or
direction issued by the PATCOM or
Official Patrol must obey the order or
direction. The PATCOM or Official
Patrol may, upon request, allow the
transit of commercial vessels through
regulated areas when it is safe to do so.

Dated: September 27, 2024.
Jordan M. Baldueza,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2024-22965 Filed 10-3—24; 8:45 am]
BILLING CODE 9110-04-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Parts 201 and 229
[Docket No. 2024-5]

Copyright Claims Board: Final
Determination Certification

AGENCY: U.S. Copyright Office, Library
of Congress.
ACTION: Final rule.

SUMMARY: The U.S. Copyright Office is
issuing a final rule adjusting the process
and fee to obtain a certified final
determination from the Copyright
Claims Board.

DATES: This rule is effective October 4,
2024.

FOR FURTHER INFORMATION CONTACT:
Rhea Efthimiadis, Assistant to the
General Counsel, by email at meft@
copyright.gov or telephone at 202-707—
8350.

SUPPLEMENTARY INFORMATION: The
Copyright Alternative in Small-Claims
Enforcement Act of 2020 (the “CASE
Act”) directed the Copyright Office to
establish the Copyright Claims Board
(the “CCB”), an alternative and
voluntary forum for parties seeking to
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resolve certain copyright-related
disputes that have a total monetary
value of $30,000 or less. On May 17,
2022, the Copyright Office published a
final rule addressing various topics
governing the CCB, including how to
obtain a certified official record of a
CCB proceeding (the “May 17 Rule”).1
The Office needed to promulgate a rule
governing such requests due to the
CASE Act’s requirements for Federal
court enforcement of the CCB’s final
determinations. Under the CASE Act, in
situations where the non-prevailing
party fails to comply with the final
determination issued by the CCB in a
proceeding, the prevailing party may
“apply to [an appropriate U.S. district
court] for an order confirming the relief
awarded in the final determination and
reducing such award to judgment.” 2
Any such application to a Federal
district court must include a “certified
copy of the final or amended final
determination of the [CCB], as reflected
in the records of the [CCB].” 3

The May 17 Rule stated that the CCB
will certify the official record of a
proceeding “[u]pon a written request to
the Records Research and Certification
Section [(“RRC”)] of the U.S. Copyright
Office . . . and payment of the
appropriate fee.” ¢ Pursuant to this rule,
the Office’s general process and fees for
the retrieval, copying, and certification
of Office records are applied to requests
for a certified official record of a final
CCB determination. The Office’s
combined fees for retrieval, copying,
and certification, however, are likely to
result in an amount that is more than

This final rule creates a different
process and fee for retrieving, copying,
and certifying CCB determinations.
Instead of making such certification
requests to RRC, the final rule makes the
CCB itself responsible for handling
these requests.® Further, to better reflect
the statutory requirement that the “final
determination” is the required
documentation that must be submitted
to a Federal district court to confirm the
CCB award,” the rule reflects that only
the final or amended final
determination must be certified and not
the entire record. Finally, the Office
believes that until it engages in a fee
study,?8 it is reasonable to set the new fee
at $15—a fee very similar to what it
charges for copying records.® This lower
fee is reasonable because, in contrast to
the challenges of locating and certifying
other Office records, the CCB’s records
are located on a dedicated electronic
filing and case management platform
(known as “eCCB”’) where they can be
quickly retrieved for certification.

The Office is aware that there already
may be circumstances where the CCB
has issued a final determination, and a
non-prevailing party has failed to pay
damages (or has failed otherwise to
comply with the relief awarded in the
Board’s final determination) in a timely
manner. While prevailing parties could
pay the currently applicable fee for
records retrieval and certification,
consistent with the goals of a small-
claims tribunal to be affordable and
efficient, it is appropriate to provide
such parties immediate relief from
paying these higher costs and
streamlining the process to make such

rule in this proceeding without first
engaging in a public notice and
comment process.'® Similarly, the
Office finds that engaging in a notice
and comment procedure would
effectively unduly delay relief to
prevailing parties in CCB proceedings
and therefore finds good cause exists to
issue these regulations as a final rule
with an immediate effective date.1?

List of Subjects
37 CFR Part 201
Copyright, General provisions.
37 CFR Part 229
Claims, Copyright.
Final Regulations

For the reasons stated in the
preamble, the U.S. Copyright Office
amends chapter II, subchapters A and B,
of title 37 Code of Federal Regulations,
to read as follows:

Subchapter A—Copyright Office and
Procedures

PART 201—GENERAL PROVISIONS

m 1. The general authority citation for
part 201 continues to read as follows:

Authority: 17 U.S.C. 702.

m 2.In § 201.3, in table 4 to paragraph
(g), add paragraph (g)(4) to read as
follows:

§201.3 Fees for registration, recordation,
and related services, special services, and
services performed by the Licensing
Section and the Copyright Claims Board.

the cost of initiating a proceeding before requests. For these reasons, the Office * * * * *
the CCB.5 finds good cause to issue a direct final (g)* * *
TABLE 4 TO PARAGRAPH (g)
Copyright Claims Board fees F(%?S

(4) Filing fee for the Copyright Claims Board to retrieve, copy, and certify the official final determination or amended final deter-

mination of a proceeding (per record item)

15

187 FR 30060 (May 17, 2022).

217 U.S.C. 1508(a).

31d. at 1508(b)(2)(A).

487 FR 30060, 30089.

5 See 37 CFR 201.3(c)(19) (identifying
certification fee as $200 per hour); id. at
201.3(c)(22)(ii) (identifying retrieval of digital
records fee as $200 per hour, with a half hour
minimum); id. at 201.3(d)(6) (identifying copying of

Office records fee as $12); see also id. at 201.3(g)(1)
(identifying $100 fee to initiate a Board proceeding).

6 The Board is comprised of three Copyright
Claims Officers, whose duties include “certify[ing]
official records of [the Board’s] proceedings.” 17
U.S.C. 1502(b)(1), 1503(a)(1)(D).

7Id. at 1508(a), (b)(2)(A).

8 The Register periodically engages in a statutorily
required study of the costs incurred by the Office

for providing various services and provides the
public notice of any proposed changes in the
Office’s fees and the opportunity for public
comment. See id. at 708(b).

937 CFR 201.3(d)(6).

105 U.S.C. 553(b).

11]d. at 553(d).



Federal Register/Vol. 89, No. 193/Friday, October 4, 2024 /Rules and Regulations

80745

Subchapter B—Copyright Claims Board and
Procedures

PART 229—RECORDS AND
PUBLICATION

m 3. The authority citation for part 229
continues to read as follows:

Authority: 17 U.S.C. 702, 1510.
m 4. Revise § 229.2 to read as follows:

§229.2 Final determination certification.

Upon a party’s written request to the
Board and payment of the appropriate
fee pursuant to 37 CFR 201.3, the Board
will provide a certified copy of a
proceeding’s final or amended final
determination. A party who wishes to
engage in this service should contact the
Board for further instructions on how to
make this request.

Dated: September 26, 2024.
Shira Perlmutter,

Register of Copyrights and Director of the
U.S. Copyright Office.

Approved by:
Carla D. Hayden,
Librarian of Congress.
[FR Doc. 2024-22907 Filed 10—-3—24; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2024-0162; FRL—11869—
02-R3]

Air Plan Approval; District of
Columbia, Maryland, and Virginia;
Update of the Motor Vehicle Emissions
Budgets for the Washington-MD-VA
2008 8-Hour Ozone National Ambient
Air Quality Standard Maintenance Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving state
implementation plan (SIP) revisions
submitted by the District of Columbia
(the District), State of Maryland (MD),
and Commonwealth of Virginia (VA).
The revisions update the motor vehicle
emissions budgets (MVEBs) and the
onroad and nonroad (except for marine,
airport, and railroad) mobile emissions

for volatile organic compounds (VOC)
and nitrogen oxides (NOx) for the years
2025 and 2030. EPA is approving the
updated MVEBs and updates to the
applicable onroad and nonroad mobile
emissions for VOC and NOx for the
years 2025 and 2030. EPA is also
approving the allocation of a portion of
the safety margins for VOC and NOx in
the ozone maintenance plan to the 2025
and 2030 MVEBs. The MVEBs will be
available for transportation conformity
purposes, in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This final rule is effective on
November 4, 2024.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2024-0162. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through www.regulations.gov,
or please contact the person identified
in the FOR FURTHER INFORMATION
CONTACT section for additional
availability information.

FOR FURTHER INFORMATION CONTACT:
Gregory Becoat, Planning &
Implementation Branch (3AD30), Air &
Radiation Division, U.S. Environmental
Protection Agency, Region III, 1600 John
F Kennedy Boulevard, Philadelphia,
Pennsylvania 19103. The telephone
number is (215) 814—-2053. Mr. Becoat
can also be reached via electronic mail
at Becoat.Gregory@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On November 14, 2023, September 6,
2023, and October 11, 2023, the District,
Maryland, and Virginia, respectively,
formally submitted requests to update
the 2008 8-Hour Ozone national
ambient air quality standard (NAAQS)
maintenance plan for the Washington,
DC-MD-VA 2008 8-Hour Ozone NAAQS
Maintenance Area (hereafter “the
Washington Area” or “‘the Area”). These

revisions update the Area’s maintenance
plan to include revised onroad and
nonroad MVEBs for VOCs and NOx that
reflect the updated EPA Motor Vehicle
Emission Simulator (MOVES3.04)
model.

On June 3, 2024 (89 FR 47474), EPA
published a notice of proposed
rulemaking (NPRM) for the Area. The
Area submitted SIP revisions that
included an update to the MVEBs for
VOCs and NOx, that were initially
developed using the MOVES2014a
model, for the years 2025 and 2030. In
the NPRM, EPA proposed approval of
revisions to update the Area’s
maintenance plan to include revised
onroad and nonroad MVEBs for VOCs
and NOx that reflect the updated EPA
MOVES3.04 model and increased
onroad vehicle emission rates.

II. Summary of SIP Revision and EPA
Analysis

EPA’s analysis of the Area’s SIP
submittal indicates that maintenance of
the 2008 8-Hour Ozone NAAQS will
continue to be demonstrated for the
Area, after updating the 2025 and 2030
MVEBs, for NOx and VOC, using
MOVES3.0.4 and updated planning
assumptions. The details of the Area’s
submittal and the rationale for EPA’s
action are further explained in the
NPRM and will not be restated here.
Comments on the June 3, 2024 (89 FR
47474) NPRM were due on or before
July 3, 2024. EPA received one comment
that was not relevant to this action and
will not be addressed here.

The updated 2025 and 2030 MVEBs,
for NOx and VOC, will ensure that
transportation emissions conform with
each state’s SIP. Table 1 in this
document, provides the newly revised
MVEBs for 2025 and 2030 along with
the retained 2014 MVEBs from the 2017
plan (using MOVES2014a) in tons per
day (tpd). The Area added only portions
of the total available safety margins for
VOC and NOx when developing the
revised MVEBs for 2025 and 2030 for
the projected onroad mobile VOC and
NOx emissions. The allocation will add
5.58 tpd of VOC and 9.30 tpd of NOx
from the safety margins to the 2025
emission inventories, and 4.35 tpd of
VOC and 6.85 tpd of NOx from the
safety margins to the 2030 emission
inventories.

TABLE 1—REVISED ONROAD MOTOR VEHICLE EMISSIONS BUDGETS USING MOVES3.0.4

VOC onroad NOx onroad
Year emissions emissions
(tpd) (tpd)
P20 R N =Y U= oL B =T T SRR 61.25 136.84
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TABLE 1—REVISED ONROAD MOTOR VEHICLE EMISSIONS BUDGETS USING MOVES3.0.4—Continued

VOC onroad NOx onroad
Year emissions emissions
(tpd) (tpd)
2025 Predicted Emissions without Safety Margin ..........coceeoiiiiiiiieiieeeee e 27.92 46.52
2025 SafEty MAIGIN .....ooiiiiiiiee e e e 5.58 9.30
2025 Interim Budget with Safety Margin ..........coeooiiioiice e 33.50 55.82
2030 Predicted Emissions without Safety Margin .... 21.75 34.26
2030 Safety Margin .......cccccoveeveenenieeneneeseseesenens 4.35 6.85
2030 Final Budget with Safety Margin ... e 26.10 41.11

II1. Final Action

EPA has evaluated the Area’s
submittal and has determined that the
updated MVEBs and the allocation of
the safety margins to the 2025 and 2030
budgets for the Area meet the
requirements of the transportation
conformity regulations at 40 CFR part 93
and are approvable. Therefore, EPA is
approving the Washington Area’s SIP
revision updating the MVEBs and the
onroad and nonroad (except for marine,
airport, and railroad) mobile emissions
for VOC and NOx for the years 2025 and
2030. Additionally, EPA is approving
the allocation of a portion of the safety
margins for VOC and NOx in the ozone
maintenance plan to the 2025 and 2030
budgets.

IV. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “‘privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code sec. 10.1198, provides a
privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information
that: (1) are generated or developed
before the commencement of a
voluntary environmental assessment; (2)

are prepared independently of the
assessment process; (3) demonstrate a
clear, imminent, and substantial danger
to the public health or environment; or
(4) are required by law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. . . .” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity Law, Va. Code
sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, the EPA has determined
that Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal

requirements. In any event, because the
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, the EPA may at
any time invoke its authority under the
CAA, including, for example, section
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);
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¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;

This action does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because this action is not
approved to apply in Indian country
located in the Commonwealth of
Virginia, State of Maryland, or District
of Columbia, and EPA notes that it will
not impose substantial direct costs on
tribal governments or preempt tribal
law.

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994) directs Federal
agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. The EPA defines
environmental justice (EJ) as “‘the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” The EPA
further defines the term fair treatment to
mean that “no group of people should

negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The District of Columbia, State of
Maryland, and Commonwealth of
Virginia did not evaluate environmental
justice considerations as part of the SIP
submittals; the CAA and applicable
implementing regulations neither
prohibit nor require such an evaluation.
The EPA did not perform an EJ analysis
and did not consider EJ in this action.
Consideration of EJ is not required as
part of this action, and there is no
information in the record inconsistent
with the stated goal of E.O. 12898 of
achieving environmental justice for
people of color, low-income
populations, and Indigenous peoples.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate

affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
approving the West Virginia SIP
revision updating its incorporation by
reference of EPA’s NAAQS and
associated ambient air monitoring
reference methods and equivalent
methods, may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Adam Ortiz,
Regional Administrator, Region III.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart J—District of Columbia

m 2.In §52.470, the table in paragraph
(e) is amended by revising the entry for
“Maintenance plan for the District of
Columbia portion of the Washington,
DC-MD-VA Nonattainment Area for the
2008 8-hour ozone National Ambient
Air Quality Standard” to read as
follows:

bear a disproportionate burden of circuit by December 3, 2024. Filing a §52.470 Identification of plan.
environmental harms and risks, petition for reconsideration by the * * * * *
including those resulting from the Administrator of this final rule does not () * * *
o Applicable State Additional
Name of non-regulatory SIP revision geogrree?hm sugg;gtal EPA approval date explanation
Maintenance plan for the District of Columbia portion District of Columbia ....... 11/14/23 10/4/2024, [INSERT Added §52.476(k).
of the Washington, DC-MD-VA Nonattainment Area FEDERAL REG-
for the 2008 8-hour ozone National Ambient Air ISTER CITATION].
Quality Standard.

m3.In§52.476:

m a. Remove the heading from paragraph
(g); and

m b. Add paragraph (k).
The addition reads as follows:

§52.476 Control strategy: ozone.

* * * * *
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(k) EPA approves updates to the 2008
8-Hour Ozone national ambient air
quality standard (NAAQS) maintenance
plan for the District of Columbia portion
of the Washington, DC-MD-VA 2008 8-
Hour Ozone NAAQS Maintenance Area.

vehicle emissions budgets (MVEBs) and
updates to the applicable onroad and
nonroad mobile emissions for VOC and
NOx for the years 2025 and 2030. EPA
also approves the allocation of a portion
of the safety margins for VOC and NOx

2025 and 2030 MVEBs. The revised
MVEBs for VOC and NOx applies to all
future transportation conformity
determinations and analyses for the
entire Washington, DC-MD-VA
Maintenance Area for the 2008 8-Hour

The updates include revised motor in the ozone maintenance plan to the Ozone NAAQS.

TABLE 5 TO PARAGRAPH (k)—REVISED ONROAD MOTOR VEHICLE EMISSIONS BUDGETS USING MOVES 3.0.4

VOC onroad NOx onroad
Year emissions emissions
(tpd) (tpd)
2014 AHAINMENT YA ... bbb e b e e e e e b e e s a e e s sbe e saa e et e e s b e saeesane e e 61.25 136.84
2025 Predicted Emissions without Safety Margin .... 27.92 46.52
2025 Safety Margin ........c.ccceveeeieinieenieennns 5.58 9.30
2025 Interim Budget with Safety Margin ................. 33.50 55.82
2030 Predicted Emissions without Safety Margin .... 21.75 34.26
2030 Safety Margin ........cocceeveerieineiieeee e 4.35 6.85
2030 Final Budget with Safety Margin ...........coioeiiiiieiieeeee et r e 26.10 41.11

portion of the Washington, DC-MD-VA  §52.1070 Identification of plan.
Nonattainment Area for the 2008 8-hour * * * * *

ozone National Ambient Air Quality () * * *

Standard” to read as follows:

Subpart V—Maryland

m 4.In §52.1070, the table in paragraph
(e) is amended by revising the entry for
“Maintenance plan for the Maryland

State

Name of non-regulatory SIP revision Applicable geographic area  submittal EPA approval date Adijitio?_al
date explanation
Maintenance plan for the Maryland portion of the Wash-  Calvert, Charles, Frederick, 09/06/23 [10/4/2024, INSERT §52.1076(hh).
ington, DC-MD-VA Nonattainment Area for the 2008 8- Montgomery, and Prince FEDERAL REG-
hour ozone National Ambient Air Quality Standard. George’s Counties. ISTER CITATION].

m5.In§52.1076:
m a. Remove the headings from
paragraphs (w), (x), and (gg); and
m b. Add paragraph (hh).

The addition reads as follows:

quality standard (NAAQS) maintenance
plan for the Maryland portion of the
Washington, DC-MD-VA 2008 8-Hour
Ozone NAAQS Maintenance Area. The
updates include revised motor vehicle
emissions budgets (MVEBs) and updates
to the applicable onroad and nonroad
mobile emissions for VOC and NOx for
the years 2025 and 2030. EPA also
approves the allocation of a portion of

the safety margins for VOC and NOx in
the ozone maintenance plan to the 2025
and 2030 MVEBs. The revised MVEBs
for VOC and NOx applies to all future
transportation conformity
determinations and analyses for the
entire Washington, DC-MD-VA
Maintenance Area for the 2008 8-Hour
Ozone NAAQS.

§52.1076 Control strategy plans for
attainment and rate-of-progress: Ozone.
* * * * *

(hh) EPA approves updates to the
2008 8-Hour Ozone national ambient air

TABLE 11 TO PARAGRAPH (hh)—REVISED ONROAD MOTOR VEHICLE EMISSIONS BUDGETS USING MOVES 3.0.4

VOC onroad NOx onroad
Year emissions emissions
(tpd) (tpd)
2014 ATAINMENT YA ...ttt ettt h et b e bt e bt e e bt s ae e et e e eas e e bt e saeeenbe e saneeabeeeaneesanesneenans 61.25 136.84
2025 Predicted Emissions without Safety Margin .........ccoeeoiiiiiiiieieeeeeeeee e 27.92 46.52
2025 SAFELY IMAIGIN ..ottt a ettt oo h et et e e bt e e bt ea et et e e e h bt e bt e eh et e he e nan e e be e e n e naeeeneenane 5.58 9.30
2025 Interim Budget with Safety Margin 33.50 55.82
2030 Predicted Emissions without Safety Margin ..........coeeoiriiiiiieieceeeee e 21.75 34.26
2080 SAFELY IMAIGIN ...ttt a e e et e eh et et e e b et e bt ea et et e e eh bt e bt e ea et e he e e re e be e ene e naneeneenane 4.35 6.85
2030 Final Budget with Safety Margin ... 26.10 41.11
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Subpart VV—Virginia portion of the Washington, DC-MD-VA  §52.2420 Identification of plan.
) Nonattainment Area for the 2008 8-hour * * * * *
® 6.1n §52.2420, the table in paragraph  oz0ne National Ambient Air Quality () * * *
(e)(1) is amended by revising the entry Standard” to read as follows: e
“Maintenance plan for the Virginia (1) * * *
Name of non-regulatory SIP revision Applicable geographic area su%tr?wti(tatal EPA approval Additional
g b PP geograp date date explanation
Maintenance plan for the Virginia portion Arlington, Fairfax, Loudoun, and Prince 10/11/23 10/4/2024, [IN- Added §52.2428(n).
of the Washington, DC-MD-VA Non- William Counties and the Cities of Alex- SERT FED-
attainment Area for the 2008 8-hour andria, Fairfax, Falls Church, Manas- ERAL REG-
ozone National Ambient Air Quality sas, and Manassas Park. ISTER CITA-
Standard. TION].
* * * * *

m7.1n §52.2428:
m a. Remove the heading from paragraph
(h); and
m b. Add paragraph (n).

The addition reads as follows:
§52.2428 Control Strategy: Carbon

monoxide and ozone.
* * * * *

(n) EPA approves updates to the 2008
8-Hour Ozone national ambient air
quality standard (NAAQS) maintenance
plan for the Virginia portion of the
Washington, DC-MD-VA 2008 8-Hour
Ozone NAAQS Maintenance Area. The
updates include revised motor vehicle
emissions budgets (MVEBs) and updates
to the applicable onroad and nonroad
mobile emissions for VOC and NOx for
the years 2025 and 2030. EPA also

approves the allocation of a portion of
the safety margins for VOC and NOx in
the ozone maintenance plan to the 2025
and 2030 MVEBs. The revised MVEBs
for VOC and NOx applies to all future
transportation conformity
determinations and analyses for the
entire Washington, DC-MD-VA
Maintenance Area for the 2008 8-Hour
Ozone NAAQS.

TABLE 5 TO PARAGRAPH (n)—REVISED ONROAD MOTOR VEHICLE EMISSIONS BUDGETS USING MOVES 3.0.4

VOC onroad NOx onroad
Year emissions emissions
(tpd) (tpd)
2014 ATAINMENT YA ...ttt ettt h et e e he e et e et e e e bt sa e e et e e ees e e bt e es et e beesaneeabeeaaneesanesaneenans 61.25 136.84
2025 Predicted Emissions without Safety Margin .... 27.92 46.52
2025 Safety Margin .........cccoooveviiiiiiiicceee 5.58 9.30
2025 Interim Budget with Safety Margin .................. 33.50 55.82
2030 Predicted Emissions without Safety Margin .... 21.75 34.26
2030 Safety Margin ........cocceveeeiieenineiiene e 4.35 6.85
2030 Final Budget with Safety Margin ...........cccooiiiii e 26.10 41.11

[FR Doc. 2024-22535 Filed 10-3—24; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2023-0477; FRL-11532-
03-R9]

Clean Air Plans; Contingency
Measures for the Fine Particulate
Matter Standards; San Joaquin Valley,
California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve two state implementation plan
(SIP) submissions under the Clean Air

Act (CAA) that address the contingency
measure requirements for the 1997
annual, 2006 24-hour, and 2012 annual
fine particulate matter (PM, s5) national
ambient air quality standards (NAAQS
or “‘standards”) for the San Joaquin
Valley PM, s nonattainment area in
California. The two SIP submissions
include the area’s contingency measure
plan element and two specific
contingency measures that would apply
to residential wood burning heaters and
fireplaces and to non-agricultural, rural
open areas. A third contingency
measure, applicable to light-duty on-
road motor vehicles, has been approved
into the California SIP in a separate
action by the EPA, and the related
emission reductions from the third
measure are accounted for in this final
rule. The EPA is finalizing approval of
the SIP submissions because the Agency
has determined that they are in

accordance with the applicable
requirements for such SIP submissions
under the CAA and the EPA’s
implementing regulations for the PM 5
NAAQS.

DATES: This rule is effective November
4,2024.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-0OAR-2023-0477. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
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available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information. If
you need assistance in a language other
than English or if you are a person with
a disability who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Rory
Mays, Planning and Analysis Branch
(AIR-2), Air and Radiation Division,
EPA Region IX, 75 Hawthorne St., San
Francisco, CA 94105; phone: (415) 972—
3227; email: mays.rory@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.

Table of Contents

1. Background

A. Proposed Action

B. Changes to Proposed Action
II. Public Comments and EPA Responses
III. Environmental Justice Considerations
IV. EPA Action
V. Incorporation by Reference
VI. Statutory and Executive Order Reviews

I. Background
A. Proposed Action

On December 20, 2023 (88 Federal
Register (FR) 87988), the EPA proposed
to approve California’s contingency
measure SIP submissions for the 1997
annual, 2006 24-hour, and 2012 annual
PM, s NAAQS submitted by the
California Air Resources Board (CARB)
for the San Joaquin Valley
nonattainment area in California.
Specifically, the SIP submissions
include the “PM, s Contingency
Measure State Implementation Plan
Revision (May 18, 2023)” (herein
referred to as the “SJV PM, 5
Contingency Measure SIP”’), revisions to
San Joaquin Valley Unified Air
Pollution Control District (SJVUAPCD
or “District”) Rule 4901 (amended May
18, 2023) 1 that add PM,s NAAQS
contingency provisions that we refer to
herein as the “Residential Wood
Burning Contingency Measure,” and
revisions to Rule 8051 (amended
September 21, 2023) 2 that add PM 5
NAAQS contingency provisions that we
refer to herein as the “Rural Open Areas
Contingency Measure.” CARB
submitted the SJV PM, s Contingency
Measure SIP and the Residential Wood
Burning Contingency Measure on June

1SJVUAPCD Rule 4901 is titled “Wood Burning
Fireplaces and Wood Burning Heaters.”
2 SJVUAPCD Rule 8051 is titled “Open Areas.”

8, 2023,3 and the Rural Open Areas
Contingency Measure on October 16,
2023,4 as revisions to the California SIP.

In addition, in a separate proposed
rule also published on December 20,
2023, the EPA proposed approval of a
third contingency measure, applicable
to light-duty on-road motor vehicles,
and the related emission reductions
from the third measure are accounted
for in this final rule.> We refer to the
third contingency measure as the “Smog
Check Contingency Measure.”

We proposed to approve the SJV PM5 5
Contingency Measure SIP, the
Residential Wood Burning Contingency
Measure, and the Rural Open Areas
Contingency Measure because we
determined that they, along with
emission reductions from the Smog
Check Contingency Measure, comply
with the contingency measure SIP
requirements of CAA section 172(c)(9)
and EPA’s implementing regulations at
40 CFR 51.1014. We collectively refer
herein to CARB’s contingency measure
SIP submissions for the 1997 annual,
2006 24-hour, and 2012 annual PM, 5
NAAQS for the San Joaquin Valley as
the State’s 2023 SIP Submissions.”

In sections I and II of the proposed
rule, we presented background
information on the 1997 annual and 24-
hour, the 2006 24-hour and 2012 annual
PM, s NAAQS, the nonattainment
designations and classifications of the
San Joaquin Valley for these PM- s
NAAQS, and the resultant contingency
measure SIP obligations; summarized
our prior PMs s contingency measure
findings of failure to submit® and
disapprovals for the San Joaquin
Valley; 7 described the SIP submissions
at issue in this action; and provided the
basis for our preliminary conclusion

3CARB adopted the SJV PM; 5 Contingency
Measure SIP and Residential Wood Burning
Contingency Measure as SIP revisions on June 7,
2023, through Executive Order S—23-010 and
submitted the SIP revisions to the EPA
electronically on June 8, 2023, as attachments to a
letter dated June 7, 2023, from Steven S. Cliff,
Ph.D., Executive Officer, CARB to Martha Guzman,
Regional Administrator, EPA Region IX.

4CARB adopted the Rural Open Areas
Contingency Measure as a SIP revision on October
13, 2023, through Executive Order S—23-014 and
submitted the SIP revision to the EPA electronically
on October 16, 2023, as an attachment to a letter
dated October 13, 2023, from Steven S. Cliff, Ph.D.,
Executive Officer, CARB to Martha Guzman,
Regional Administrator, EPA Region IX.

588 FR 87981 (December 20, 2023). We note that
the EPA finalized approval of the Smog Check
Contingency Measure. 89 FR 56222 (July 9, 2024).

683 FR 62720 (December 6, 2018). In response to
our finding of failure to submit, the EPA proposed
a Federal Implementation Plan (FIP) to address the
contingency measure requirements for the 1997
annual, 2006 24-hour and 2012 annual PM, s
NAAQS at 88 FR 53431 (August 8, 2023).

786 FR 67343 (November 26, 2021) and 86 FR
67329 (November 26, 2021).

that the SIP submissions met applicable
procedural requirements.8 In section III
of the proposed rule, we summarized
the contingency measure SIP
requirements under the CAA and the
EPA’s implementing regulations,
relevant EPA guidance, and legal
precedent, including a brief discussion
of relevant decisions by the Ninth
Circuit Court of Appeals ¢ and the D.C.
Circuit Court of Appeals.1011

In addition, we described the EPA’s
long-standing approach to contingency
measures and the EPA’s revised
approach for addressing the contingency
measure SIP requirements, as presented
in the EPA’s draft guidance, entitled
“Draft: Guidance on the Preparation of
State Implementation Plan Provisions
that Address the Nonattainment Area
Contingency Measure Requirements for
Ozone and Particulate Matter (DRAFT—
3/17/23—Public Review Version),”
herein referred to as the “Draft Revised
Contingency Measure Guidance.” 12
Two principal differences between the
draft revised guidance and existing
guidance on contingency measures
relate to the EPA’s recommendations
concerning the specific amount of
emission reductions that
implementation of contingency
measures should achieve 13 and the
timing for when the emission reductions
from the contingency measures should
occur. The Draft Revised Contingency
Measure Guidance also provides
recommended procedures for
developing a demonstration, if
applicable, that the area lacks sufficient
feasible measures to achieve one year’s
worth (OYW) of reductions, building on
existing guidance that the state should
provide a reasoned justification for why
the smaller amount of emission
reductions is appropriate.

In section IV of the proposed rule, we
described the two specific District PM, s
contingency measures proposed for
approval in this action (i.e., the
District’s Residential Wood Burning

888 FR 87988, 87989-87993 (December 20, 2023).

9 Bahrv. EPA, 836 F.3d 1218, 1235-1237 (9th Cir.
2016) and Assoc. of Irritated Residents v. EPA, 10
F.4th 937, 946—47 (9th Cir. 2021) (“‘AIR v. EPA” or
“AIR”).

10 Sjerra Club v. EPA, 21 F.4th 815, 827-828 (D.C.
Cir. 2021).

1188 FR 87988, 87993—-87994.

1288 FR 87988, 87994. See also, 88 FR 17571
(March 23, 2023) (notice of availability of the EPA’s
Draft Revised Contingency Measure Guidance).

13 The EPA’s long-standing recommendation was
that states should adopt contingency measures
sufficient to provide emission reductions equivalent
to one year’s worth (OYW) of reasonable further
progress (RFP). In the Draft Revised Contingency
Measure Guidance, the EPA recommends a different
amount that contingency measures should
achieve—one that is defined in terms of OYW of
“progress’ rather than OYW of RFP.
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Contingency Measure and Rural Open
Areas Contingency Measure) and
provided our evaluation of the measures
relative to the requirements of CAA
section 172(c)(9) and 40 CFR 51.1014. In
short, we preliminarily concluded that
the contingency measures met the
requirements for such measures because
both measures are designed to be both
prospective and conditional, include
appropriate triggering mechanisms for
requirements, and are structured to be
implemented in a timely manner
without significant further action by the
District, CARB, or the EPA and to
achieve the estimated emission
reductions within roughly a year or two
of the triggering event.14 Furthermore,
both requirements that would be
triggered are not required for any other
CAA purpose, and the emission
reductions from the measures are not
included in any reasonable further
progress (RFP) or attainment
demonstration for the PM, s NAAQS in
the San Joaquin Valley. For these
reasons, we proposed to approve
District’s Residential Wood Burning
Contingency Measure and Rural Open
Areas Contingency Measure.15

In section V of the proposed rule, we
summarized how the District and CARB
had applied the revised approach to
fulfilling the contingency measure SIP
requirement in the context of the PM, s
NAAQS in the San Joaquin Valley, and
we presented our evaluation thereof.16
Specifically, we discussed our
evaluation of the District’s and CARB’s
identification and evaluation of
potential control measures, adoption of
certain contingency measures,
comparison of those contingency
measures against OYW of emission
reductions, and reasoned justification
for not adopting further contingency
measures, which we recap in the
following paragraphs.

In the SJV PM, 5 Contingency Measure
SIP, the District described its ongoing
stationary source regulatory efforts,
identified potential control measures as
candidate contingency measures, and
analyzed the technological and/or
economic feasibility of each candidate
measure, including the feasibility of
implementing such measures within 60

1488 FR 87988, 87995-87998.
151d.
1688 FR 87988, 87999-88009.

days and achieving the resulting
emission reductions within one to two
years of the triggering event.1” The
District also provided more in-depth
analysis of potential control measures
for five source categories, ultimately
adopting measures for two source
categories (wood burning fireplaces/
heaters and rural open areas) and
providing a justification in the form of
an infeasibility demonstration for not
adopting contingency measures for the
other three source categories
(commercial charbroiling, almond
harvesting, and oil and gas production
combustion equipment).

Similarly, CARB identified potential
mobile source control measures,
assessed whether each candidate
measure could be implemented within
60 days of a triggering event and achieve
emission reductions within one to two
years, and then analyzed their
technological and/or economic
feasibility.1® Regarding timing of
emission reductions from mobile
sources, CARB concluded that new
engine standards and fleet regulations
are not appropriate for contingency
measures given the time needed for
manufacturers to design, develop, and
deploy cleaner engines or equipment at
scale, especially for zero-emission
equipment.

The District and CARB ultimately
adopted three contingency measures
identified through their respective
evaluation processes: the Residential
Wood Burning Contingency Measure,
the Rural Open Areas Contingency
Measure, and the Smog Check
Contingency Measure. Each of these
measures can be implemented without
further action by the District, CARB, or
the EPA and achieve emission
reductions within one to two years of
the triggering event, consistent with the
contingency measure requirements
under CAA section 172(c)(9) and the
EPA’s recommendations regarding
timing in the Draft Revised Contingency
Measures Guidance.1® In addition, the
revisions to SJVUAPCD Rule 4901

17 SJV PM, s Contingency Measure SIP, pp. 9-11.

18 SJV PM, s Contingency Measure SIP, section
5.3 (“Measure Analysis”); and Smog Check
Contingency Measure, Appendix A (“Infeasibility
Analysis”).

19 Draft Revised Contingency Measures Guidance,
pp. 40—42.

establishing the Residential Wood
Burning Contingency Measure resolved
deficiencies identified in the EPA’s
disapproval of prior contingency
provisions in Rule 4901, thereby
ensuring that the direct PM» s and NOx
emission reductions will be achieved,
irrespective of which county may
exceed the applicable PM, s NAAQS at
the time of any finding of failure to
attain or other applicable
determination.20

The District then assessed how the
emission reductions from the
Residential Wood Burning Contingency
Measure would compare against OYW
of progress as defined in the Draft
Revised Contingency Measure
Guidance. As part of our evaluation and
for the proposed rule, we prepared an
independent assessment of the emission
reductions to include the two additional
contingency measures that were
adopted and submitted after the
submission of the SJV PM, s
Contingency Measure SIP and to
provide a comparison of the emission
reductions relative to OYW of progress
to the long-standing recommendation of
OYW of RFP. In our proposed rule, we
found that the combined 0.5873 tons per
day (tpd) of direct PM, s emission
reductions from the District contingency
measures (for residential wood burning
and for rural open areas) would exceed
both OYW of RFP (0.44-0.58 tpd,
depending on the applicable PM; s
NAAQS) and OYW of progress (0.41—
0.52 tpd, depending on the applicable
PM, s NAAQS).21

With respect to NOx emissions, the
combined 0.1647-0.1977 tpd emission
reductions from all three contingency
measures would provide a portion of the
reductions toward OYW of emission
reductions and, after consideration of
interpollutant trading of excess direct
PM, 5 emission reductions from the two
District contingency measures for
equivalent NOx emission reductions,
would amount to 1.3 percent (%) to
6.3% of OYW of RFP or 8.8% to 15.7%
of OYW of progress for NOx.22

2088 FR 87988, 87996.

2188 FR 87988, 88004—88005, Table 2 and Table
3. Note that CARB did not estimate any direct PMz s
emission reductions from implementation of the
Smog Check Contingency Measure.

2288 FR 87988, 88005.
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As the NOx emission reductions fall
short of OYW of progress, CARB and the
District documented their control
measure analyses across the wide range
of source categories under each agency’s
respective jurisdiction (e.g., on-road
sources, off-road sources, stationary
point sources, and area sources) for NOx
emissions. We described the District’s
and CARB’s infeasibility
demonstrations, and our evaluation
thereof, in detail and proposed that they
adequately justify the contingency
measures selected by CARB and the
District for the 1997 annual, 2006 24-
hour, and 2012 annual PM, s NAAQS in
the San Joaquin Valley. In light of the
three adopted contingency measures
and reasoned justifications for not
adopting additional contingency
measures, we proposed to approve the
SJV PM, s Contingency Measure SIP, the
Residential Wood Burning Contingency
Measure, and the Rural Open Areas
Contingency Measure, taking into
account the emission reductions from
the Smog Check Contingency Measure
(as applied to the San Joaquin Valley),
as meeting the contingency measure
requirements of CAA section 172(c)(9)
and 40 CFR 51.1014 for these PM 5
NAAQS in the San Joaquin Valley.

See our December 20, 2023 proposed
rule (88 FR 87988) for more information

on the SIP submissions and our
evaluation thereof.

B. Changes to Proposed Action

In our proposed rule, we evaluated
the SIP submissions for compliance
with contingency measure SIP
requirements, in part, by comparing the
emission reductions from the
contingency measures with OYW of
progress and OYW of RFP. In so doing,
we relied on emissions estimates for the
three individual contingency
measures—two (the Residential Wood
Burning Contingency Measure and the
Rural Open Areas Contingency
Measure) that we proposed to approve
in the proposed rule (and that we are
finalizing in this action) and one (the
Smog Check Contingency Measure) that
we proposed to approve in a separate
action.23 In Table 2 of the proposed rule,
we summarized the estimated emission
reductions from the contingency
measures, and in Table 3 of the
proposed rule, we presented the
estimated emission reductions as
percentages of OYW of RFP and OYW
of progress both with and without
trading emission reductions between
direct PM, s and NOx.

In both of these tables in the proposed
rule, we discounted the emission
reductions from implementation of the

Smog Check Contingency Measure by an
amount calculated by CARB to reflect
the effect of a decrease in Moyer
Program funding in the San Joaquin
Valley if the Smog Check Contingency
Measure were triggered.2¢ However, in
our final rule approving the Smog Check
Contingency Measure SIP, we indicated
that we agreed with comments
challenging the discount that we had
applied and concluded that the discount
was inappropriate due to timing
considerations.2® By no longer
discounting the emission reductions
attributed to the Smog Check
Contingency Measure, the estimates for
total emission reductions for
implementation of all three contingency
measures are slightly greater than had
been presented in the proposed rule.
The change in emissions estimates and
percentages is minor and does not
change any of the preliminary
conclusions that we made in connection
with our proposed action on the SJV
PM. s Contingency Measure SIP.
Nonetheless, in the interest of
presenting the most accurate
information available, we are
republishing Tables 2 and 3 to reflect
the updated estimates of emission
reductions from the Smog Check
Contingency Measure.

TABLE 2—REVISED ANNUAL AVERAGE EMISSION REDUCTIONS FROM DISTRICT AND CARB CONTINGENCY MEASURES

(tpd]
1997 Annual PMy 5 2006 24-Hour PMy 5 2012 Annual PM 5
NAAQS NAAQS NAAQS
Contingency measure
Direct Direct Direct
PMz.s NOx PMz.s NOx PMa. NOx
District: Residential Wood Burning (first triggering event) 0.5793 0.0817 0.5793 0.0817 0.5793 0.0817
District: Non-agricultural Rural Open Areas ........cc.......... 0.008 | ..oocveeeiieene 0.008 | ..oocieeeieeene 0.008 | ..oooveeeieeene
CARB: Smog Check (first triggering event) .......ccccccevvcer | cvvviviieenneens 0117 | oo 0.120 | oo 0.086
TOAl e 0.5873 0.1987 0.5873 0.2017 0.5873 0.1677

TABLE 3—REVISED EPA EVALUATION OF DISTRICT AND CARB CONTINGENCY MEASURES AS PERCENTAGE OF ONE
YEAR’S WORTH OF RFP AND ONE YEAR'S WORTH OF PROGRESS

One year’s worth of RFP

One year’s worth of progress

PMz 5 NAAQS Pollutant Reductions | % OYW % OYW Reductions | % OYW % OYW

target (no trading) (with trading) 2 target (no trading) (with trading) 2

1997 Annual .............. Direct PMos ............. 0.44 132 100 0.41 142 100
N[O T 16.7 1.2 6.3 7.9 2.5 b15.8

2006 24-hour ............. Direct PM2 5 0.58 101 100 0.52 112 100
NOx ...c...... 18.4 1.1 1.3 6.7 3.0 8.9

2012 Annual .............. Direct PM2 5 0.46 129 100 0.43 138 100
NOX oo 15.3 1.1 6.3 8.7 1.9 13.1

aThe EPA has calculated % OYW (With Trading) for NOx based on the 6:1 ratio presented in the SJV PMy s Contingency Measure SIP.

23'We proposed to approve the Smog Check
Contingency Measure SIP at 88 FR 87981.

24 The Carl Moyer Program distributes incentive
grants to fund the incremental cost of cleaner-than-
required engines, equipment, and other technology
and is funded, in part, by abatement fees that are

assessed on vehicles exempted from Smog Check
testing.
2589 FR 56222, 56225.
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bThe percentage of OYW of Progress (With Trading) is 0.1% higher in this table for NOx for the 1997 annual and 2006 24-hour PM, s NAAQS

relative to Table 3 of our proposed rule.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received comment
letters from three organizations or
groups. CARB submitted a letter
supporting the EPA’s proposed
approval.26 A group of four
environmental, public health, and
community organizations (collectively
referred to herein as “Valley EJ
Organizations”) submitted adverse
comments,?” and a separate group of
five environmental, public health, and
community organizations (collectively
referred to herein as “CVAQ”)
submitted adverse comments.28 To the
extent that certain comments by the
Valley EJ Organizations solely pertain to
the Smog Check Contingency Measure
and the State’s commitments to submit
attainment contingency measures for the
1997 ozone NAAQS, we have addressed
those comments in a separate final rule
on the Smog Check Contingency
Measure.?9

Comment 1: The Valley EJ
Organizations assert that the EPA’s
proposed approval of the PMs 5
contingency measures departs from the
EPA’s long-standing interpretation
requiring OYW of RFP. They further
state that the proposed approvals based
on the Draft Revised Contingency
Measure Guidance violate CAA section
172(c)(9) by severing the amount of
required emission reductions from the
parallel and related RFP requirement
when the EPA shifts from its OYW of
RFP to its new OYW of progress
interpretation. The Valley EJ
Organizations further assert that the
plain meaning does not allow, and the
EPA cannot provide a reasoned
justification for, an interpretation that
requires less than that which the Act
requires for RFP and that, here, the

26 Letter dated January 17, 2024, from Steven S.
Cliff, Executive Officer, CARB, to Martha Guzman,
Regional Administrator, EPA Region IX.

27 Letter dated January 19, 2024, from Brent
Newell, Attorney for Central California
Environmental Justice Network, Committee for a
Better Arvin, Medical Advocates for Healthy Air,
and Healthy Environment for All Lives, to Jeffrey
Buss and Rory Mays, Air and Radiation Division,
EPA Region IX, including 16 exhibits (“Valley EJ
Organizations Comment Letter”).

28 etter dated January 19, 2024, from Central
Valley Air Quality Coalition, National Parks
Conservation Association, Little Manila Rising,
Valley Improvement Projects, and Leadership
Counsel for Justice and Accountability, to Rory
Mays, Air and Radiation Division, EPA Region IX
(“CVAQ Comment Letter”).

2989 FR 56222, 56224-56229.

PM., s contingency measures plainly
provide reductions far less than OYW of
RFP. The CVAQ Comment Letter echoes
these points, stating that the emission
reductions from the Residential Wood
Burning Contingency Measure and the
Rural Open Areas Contingency Measure
would ““fall well short of the emission
reductions needed to comply with the
weakened average annual reduction
requirement in EPA’s draft guidance
even when allowing for the
interpollutant substitution of excess
direct PM, 5 emissions for NOx
emissions.” 30

Response to Comment 1: Regarding
emission reduction metrics (i.e., the
recommended amount of emission
reductions that contingency measures
should achieve), we disagree with
commenters as to what is required
under the CAA and with the
commenters’ broader framing of
contingency measures within the overall
planning requirements for
nonattainment areas. While there is a
statutory link between RFP and the
contingency measure requirements of
CAA section 172(c)(9), it does not
function as the commenter suggests (i.e.,
to establish an amount of emission
reductions that contingency measures
should achieve). The statutory text of
this provision is as follows:

CAA section 172(c)(9) (“Contingency
measures”’)—“Such plan shall provide for the
implementation of specific measures to be
undertaken if the area fails to make
reasonable further progress, or to attain the
national primary ambient air quality standard
by the attainment date applicable under this
part. Such measures shall be included in the
plan revision as contingency measures to
take effect in any such case without further
action by the State or the Administrator.”

Thus, while section 172(c)(9) requires
contingency measures where an area
fails to make RFP, the language does not
specify what amount of emission
reductions such measures should
achieve (i.e., does not explicitly tie the
amount of reductions to RFP).
Moreover, the statutory text also has a
link to attainment, but it too does not
specify what amount of emission
reductions contingency measures
should achieve.

While Congress did not specify an
amount that contingency measures must
achieve to comply with CAA section
172(c)(9), Congress must have intended
the amount to be material because,
without a specified amount, a state
would not know how to comply with

30 CVAQ Comment Letter, p. 2.

the requirement. Thus Congress must
have at least implicitly delegated to the
EPA the authority to determine an
amount of emissions reductions that
contingency measures should achieve
and thereby give meaning to the
requirement and provide states with a
basis to comply with CAA section
172(c)(9) for a given nonattainment area.
The EPA has taken a policy approach to
this question, and in the past, the EPA
has indicated that the recommended
amount is OYW of RFP but allowed
states to provide a reasoned justification
for adopting contingency measures that
would provide less than the
recommended amount. Under the Draft
Revised Contingency Measure
Guidance, the EPA is continuing to take
a policy approach but is recommending
OYW of progress and describing a
specific analytical framework that states
may use to develop a reasoned
justification if the state is unable to
identify and adopt contingency
measures that can achieve the
recommended amount of emissions
reductions.31

In support of our revised approach,
we first note that, for both RFP and
attainment purposes, contingency
measures are intended to provide for
continued progress in the event that an
area fails to meet an RFP milestone or
fails to attain the NAAQS by the
applicable attainment date. They are not
themselves expected to provide for
either RFP or attainment. With respect
to RFP, the CAA provides certain
remedies if the contingency measures
do not make up the shortfall for a given
RFP milestone.32 With respect to a
failure to attain by the applicable
attainment date, the CAA too provides
a remedy by requiring a new attainment
plan.33

310YW of RFP is calculated differently for ozone
and particular matter (PM). For ozone, annual RFP
is essentially defined as three percent of the base
year emissions inventory (EI). For PM, annual RFP
is the average annual reductions between the base
year EI and the projected attainment year EI (i.e.,
the projected attainment inventory for the
nonattainment area). In contrast, OYW of progress
is calculated the same way for ozone and PM: by
determining the average annual reductions between
the base year EI and the projected attainment year
EI, determining what percentage of the base year EI
this amount represents, then applying that
percentage to the projected attainment year EI to
determine the amount of reductions needed to
ensure ongoing progress if contingency measures
are triggered. See also 88 FR 87988, 87994 and the
EPA’s Draft Revised Contingency Measure
Guidance, pp. 21-23.

32 See CAA sections 182(g)(3) and 189(c)(3).

33 See CAA section 179(d).
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In reviewing our long-standing
approach to contingency measures, the
EPA observed that basing the amount of
emission reductions on the annual
amount of reductions needed to meet
the separate RFP requirement—OYW of
RFP—may in some cases lead to an
amount that is greater than what
typically would be needed to make up
for a shortfall in RFP or for attainment
purposes.3* The OYW of RFP approach
was unnecessarily conservative for
estimating the amount of emission
reductions needed for contingency
measure purposes because a given
percentage of the base year inventory
tends to represent a much more
significant portion of the attainment
projected inventory.

In shifting to the OYW of progress
approach, the EPA recognizes
attainment of the NAAQS as the
primary objective of the nonattainment
plan requirements, and thus the
appropriate metric should be
attainment-focused. In the absence of a
CAA-specified amount of emission
reductions required for contingency
measures, the EPA’s new approach is a
better reading of the contingency
measure SIP requirement given our
understanding of the statutory purpose
of contingency measures following a
failure to attain or to meet an RFP
milestone, which is to ensure
uninterrupted progress toward
attainment while the next steps unfold
in response to the failure. In addition,
unlike the previous approach, the EPA’s
new approach takes into account the
declining emissions inventories
between the base year and attainment
year for a given nonattainment area and
aligns the metric for determining the
amount of emission reductions that
contingency measures should achieve
for ozone and particulate matter (PM).
The alignment between ozone and PM
is a better reading of the statute
considering that the relevant statutory
provision, CAA section 172(c)(9),
applies to all the NAAQS.

As to the specific SIP submission
addressed in this document, we
acknowledge that CARB and the District
used the newly-recommended metric in
preparing the SJV PM, s Contingency
Measure SIP for which the EPA is now
finalizing approval but, in this instance,
the SIP submission and the EPA’s
evaluation thereof would have been the
same in substance if the previous metric
(i.e., OYW of RFP) had been used
instead. This is because, using either
metric, the SIP submissions include
contingency measures that collectively

34EPA’s Draft Revised Contingency Measures
Guidance, pp. 21-23.

provide for OYW of progress or RFP for
direct PM, s and a portion of OYW of
progress or RFP for NOx.35 The only
difference is the extent to which the
emission reductions from the
contingency measures fall short of each
metric for NOx reductions. Using the
OYW of progress metric (with trading),
the contingency measures are estimated
to achieve between 8.9% and 15.8% of
OYW of progress for NOx as compared
to between 1.3% and 6.3% of OYW of
RFP for NOx using the previously-
recommended metric (with trading).36
Using either metric, the EPA would
have expected the State to provide a
reasoned justification for not adopting
contingency measures sufficient to
achieve greater NOx emission
reductions; consistent with the EPA’s
recommendations in the Draft Revised
Contingency Measure Guidance, CARB
and the District provided such reasoned
justification in their infeasibility
demonstrations.

Comment 2: The Valley EJ
Organizations assert that the EPA’s
proposed approval of the State’s 2023
SIP Submissions circumvents three
recent court decisions 37 and unlawfully
and arbitrarily (a) lowers the amount of
emission reductions required for
contingency measures (“‘by severing the
statutory link to [RFP],” i.e., by shifting
from OYW of RFP under the EPA’s prior
interpretation to OYW of progress under
the EPA’s revised interpretation), (b)
extends implementation of contingency
measures from one year to two years,
and (c) invents a new feasibility
exemption that does not appear in CAA
section 172(c)(9). The commenters state
that the EPA’s proposed approval relies
on the Draft Revised Contingency
Measures Guidance “to replicate the
arbitrary and capricious interpretation
the [AIR] court invalidated.”

Response to Comment 2: In relevant
part, the Bahr and Sierra Club decisions
stand for the proposition that
contingency measures under CAA
section 172(c)(9) must be conditional
and prospective, and thus, already-
implemented control measures cannot
serve as contingency measures. The AIR
decision stands for the proposition that
surplus emission reductions from
already-implemented measures cannot
be relied upon as a justification for
adoption of contingency measures that
provide for less than the recommended
amount of emission reductions for such
measures. However, none of the cited

35 See Table 3 of this final rule.

36 See Table 3 of this final rule.

37 The commenter cites Bahr v. EPA, 836 F.3d
1218 (9th Cir. 2016) (“‘Bahr’); Sierra Club v. EPA,
21 F.4th 815 (D.C. Cir. 2021) (“Sierra Club”); AIR
v. EPA, 10 F.4th 937 (9th Cir. 2021) (‘“AIR”).

court decisions bear on the questions of
the amount of emission reductions that
contingency measures should achieve,
the timeline for achieving the emission
reductions from contingency measures,
or the consideration of feasibility of
additional measures as justification for
not adopting contingency measures
sufficient to achieve the recommended
amount of such measures.

Moreover, our proposed approval of
the SJV PM, s Contingency Measure SIP
is consistent with the three cited
decisions in that the SIP relies on
contingency measures (Residential
Wood Burning Contingency Measure,
the Rural Open Areas Contingency
Measures, and the Smog Check
Contingency Measure) that are designed
to be conditional and prospective. In
addition, as discussed further in the
following paragraph, the State has not
relied on emission reductions from
already-implemented measures.

The rationale for our approval of the
SJV PM, 5 Contingency Measure SIP is
not the same as the rationale for our
approval, later withdrawn in response
to the AIR decision, of the contingency
measure element for San Joaquin Valley
for the 2008 ozone NAAQS that was at
issue in the AIR case. In the case of the
contingency measure element for the
2008 ozone NAAQS, the EPA took into
account the surplus emission reductions
from already-implemented measures in
the milestone years and the years
following the attainment date, not as
constituting contingency measures per
se, but rather, as justification for
approving a contingency measure
element that included a single
contingency measure that would
provide for far less than the
recommended amount.

The Court found that, by doing so, the
EPA had “severed the relationship
between the requirement of contingency
measures and the benchmark of
reasonable further progress, without an
adequate explanation of why the new—
and far more modest—contingency
measure is reasonable.” 38 The Court did
not indicate that the Agency could not
depart from previous guidance but
cautioned that the EPA “must give a
reasoned explanation for departing from
agency practice or policy.” 39 The Court
concluded that “[Ilf already-
implemented measures cannot
themselves be contingency measures—
and Bahr makes clear that they cannot—
then neither can they be a basis for
declining to establish contingency
measures that would otherwise be

38 AIR v. EPA, 10 F.4th 937, 946 (9th Cir. 2021).
a01d,
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appropriate.” 40 The Court rejected the
EPA’s rationale for allowing
consideration of surplus emission
reductions from already-implemented
measures, reasoning that the EPA could
not approve a contingency measure
element ““lacking robust contingency
measures by assuming that they will not
be needed. Because the agency did not
provide a reasoned explanation for
approving the state plan, the rule is
arbitrary and capricious.” 41

In the wake of the AIR decision, and
other case law interpreting the
contingency measure SIP requirement,
the EPA undertook an internal process
to reconsider previous guidance
provided by the Agency to states for
preparation of SIP submissions to meet
the contingency measure
requirements—a process that led to the
publication of the Draft Revised
Contingency Measure Guidance. Among
other things, in the Draft Revised
Contingency Measure Guidance, the
EPA explains why the Agency believes
that it is appropriate to update its prior
guidance with respect to the
recommended amount of emission
reductions that contingency measures
should achieve and the considerations
that states could use to justify adoption
of contingency measures that do not
provide for the recommended amount of
emission reductions.42 We found that an
update to our contingency measures
guidance was justified in light of
changed factual circumstances 43 and a
current understanding of what
remaining controls may be available for
states to adopt as contingency measures.
For a more detailed explanation of our
rationale for updating the metric, see
Response to Comment 1, and for a more
detailed explanation for allowing for
consideration of feasibility, see
Response to Comment 4.

With respect to this action, CARB and
the District have adopted a contingency
measure element that includes three

40]d.

411d. at 947.

42EPA’s Draft Revised Contingency Measure
Guidance, pp. 21-28 (revised metric) and pp. 29—
40 (reasoned justification for adoption of
contingency measures that provide for less than the
recommended amount of emission reductions).

43 By “‘changed circumstances,” we are referring
to recent court decisions that have invalidated key
aspects of EPA’s historical approach to
implementing the contingency measure
requirement and the evolution toward more
stringent control programs in the 30 years since the
EPA first articulated its contingency measure
guidance where, as described in Response to
Comments 3, the progressively stringent control
measures adopted to meet prior attainment and RFP
planning requirements are already implemented
measures and therefore ineligible to serve as
contingency measures and result in a narrowing
pool of candidate contingency measures.

contingency measures that would
collectively achieve the recommended
amount of emission reductions for one
of the two pollutants or precursors at
issue, and they have provided a
reasoned justification in the form of
infeasibility demonstrations for
adopting contingency measures that
provide for less than the recommended
amount for the other relevant pollutant
or precursor. The EPA’s approval of a
contingency measure element that
relies, in part, on CARB and the
District’s infeasibility demonstrations,
rather than relying on surplus emission
reductions from already-implemented
measures, stands in contrast to the EPA
action on the SIP submission at issue in
AIR. The EPA does not assume that
contingency measures would not be
needed for San Joaquin Valley but rather
that CARB and the District have
adequately demonstrated that there are
no feasible contingency measures for
that particular pollutant or precursor
that are left to adopt or that could be
implemented within one to two years of
the triggering event.

Comment 3: For areas with more
severe air pollution, such as Serious
PM, 5 nonattainment areas, the
commenters state that the EPA has not
articulated a reasoned justification for
why OYW of progress is consistent with
the CAA remedial scheme that imposes
more stringent requirements on such
areas. They suggest that a voluntary
reclassification of an area (e.g., from
“Moderate” to ‘““‘Serious” for PM; s)
would lower the average annual
reductions needed for contingency
measures (e.g., if the same attainment
year inventory applied for a Moderate or
Serious areas, then the annual average
reduction would be lower due to
averaging over more years).

In addition, the commenters illustrate
a purported fatal flaw in the EPA’s
interpretation of OYW of progress using
a table that shows OYW of progress for
NOx in a hypothetical ozone
reclassification from Serious to Extreme
(in tons per day of NOx) and state that
a lesser amount of emission reductions
for contingency measures for such
hypothetical Extreme ozone
nonattainment area runs contrary to the
structure of the Act.

Response to Comment 3: As explained
in more detail in our Response to
Comment 1, with respect to this specific
action, the use of the new OYW of
progress metric here does not materially
impact our approval where the SJV
PM: s Contingency Measure SIP falls
short of the emissions reductions
recommended under either metric.
However, we note that, contrary to
commenters’ assertions, the EPA’s

interpretation of the contingency
measure requirement under CAA
section 172(c)(9) is consistent with the
CAA'’s general scheme of subjecting
areas with higher classifications to more
stringent requirements. More
specifically, the increased stringency
relates to the types of measures that
qualify as contingency measures rather
than the amount of emission reductions
that such measures must achieve.

Under the EPA’s interpretation of the
contingency measure requirement,
contingency measures must be designed
to provide emission reductions (if
triggered) that are not otherwise
required to meet other attainment plan
requirements and not relied upon to
demonstrate RFP nor attainment. Thus,
for example, contingency measures in
PM, s nonattainment areas classified as
Moderate, which are thereby subject to
the reasonably available control
measures (RACM) requirement, must be
measures that go beyond the RACM
requirement, whereas contingency
measures in PM, 5 nonattainment areas
classified as Serious (and thus subject to
the best available control measures
(BACM) requirement) must be measures
that go beyond the BACM requirement.
In other words, reclassification of an
area to a higher classification shrinks
the pool of candidate contingency
measures because some of the candidate
contingency measures will be required
to be adopted and implemented in the
reclassified area to meet the specific
control requirements for that
classification and, thus, will be
unavailable for adoption as contingency
measures. The candidate contingency
measures that remain eligible to meet
the contingency measure SIP
requirement under the higher
classification are different, and
potentially more stringent, than those
that had been available to meet the
requirement under the lower
classification. While more stringent
measures would achieve further
emission reductions, if triggered, they
may achieve a smaller scale of emission
reductions than the prior iterations of
increasingly stringent control measures
on a given emission source; stringency
(a relative measure) is not the same as
tons per day of emission reductions (an
absolute measure).

Regarding the commenters’ assertion
that areas with more severe air pollution
should have contingency measures that
achieve a larger amount of emission
reductions (i.e., OYW of RFP), we look
once more to the broader framing of
contingency measures within the overall
planning requirements for
nonattainment areas. The EPA finds that
the statutory and regulatory
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requirements to demonstrate attainment
as expeditiously as practicable, and the
absence of a specific statutory metric for
how much emission reductions
contingency measures should achieve,
give priority to adopting control
measures to attain in the first place,
even if that leaves fewer options for
contingency measures in the event of a
failure to attain or to make RFP.

In the SJV PM, s Contingency Measure
SIP, the State elaborates further on using
an attainment-focused metric by
highlighting the scarcity of potential
control measures that would qualify as
contingency measures given the facts
and circumstances of the San Joaquin
Valley,** where the progressively
stringent set of control measures
adopted to meet prior attainment and
RFP planning requirements are already
implemented measures and therefore
ineligible to serve as contingency
measures.*> This scarcity concept
echoes the tension between the CAA
requirements for attainment and
contingency measures, and the
prioritization of adopting measures to
attain in the first place.
Notwithstanding, the EPA does not
endorse the scarcity concept as a
starting point, but rather recommends
the detailed analytical approach to
identifying and evaluating potential
control measures that can serve as
contingency measures, as described in
the Draft Revised Contingency Measures
Guidance, and that the State employed
in developing the PM, s Contingency
Measure SIP.

Regarding the commenters’ suggestion
that a state could reduce the amount of
emission reductions needed for
contingency measures by requesting a
voluntary reclassification that would
extend the amount of time to attain
while relying on the same level of
emission reductions, we disagree that
such an action runs contrary to the
general remedial scheme of the CAA
that imposes more stringent
requirements on reclassified areas.
Under the statutory and regulatory
requirements for PM, s, a State may
request reclassification from Moderate
to Serious, but only where it can show
that it is impracticable to attain by the
Moderate area attainment year.46 Thus,
a combination of direct PM, 5 and plan
precursor emission reductions that
would achieve attainment would
constrain the ability of the State to seek

44 SJV PM, 5 Contingency Measure SIP, section
4.1 (“Stringency of District’s Regulatory Program”)
and section 5.2 (“CARB’s Opportunities for
Contingency Measures”’).

45 SJV PM, s Contingency Measure SIP, pp. 53-54.

46 CAA section 188(b)(1) and 40 CFR
51.1002(b)(1).

such reclassification—it would instead
be practicable to attain by the Moderate
area attainment date. Similarly, if the
Moderate area attainment year were
approaching and air quality for two of
three design value years indicated that
the area would not achieve the standard,
then the air quality basis resulting from
prior attainment planning would be
insufficient to attain. In either case, the
State would need to develop a Serious
area plan that achieves additional
emission reductions and also addresses
the additional control requirements for
Serious areas (e.g., tighter new source
review requirements, BACM and best
available control technology (BACT),
and, if the State were to seek an
attainment date extension under CAA
section 188(e), most stringent measures
(MSM)).

For these reasons, as well as those
described in Response to Comment 1 of
this document, we conclude that the
EPA’s revised metric for contingency
measure emission reductions (OYW of
progress) does not run contrary to the
general remedial scheme of the CAA
that imposes more stringent
requirements on areas reclassified to a
higher classification. Lastly, the EPA
finds that the comment on a
hypothetical scenario for an ozone
nonattainment area is outside the scope
of this rulemaking because we are not
acting on ozone contingency measure
SIP submissions in this action.

Comment 4: Regarding feasibility
assessments, the Valley EJ Organizations
state that the CAA does not subject the
contingency measure requirements to a
feasibility standard and reject the State’s
and the EPA’s proposed reliance on
infeasibility demonstrations. The
commenters argue that Congress made
no exceptions to the contingency
measure requirements nor did it provide
authority to relax those requirements
based on technological or economic
challenges. They state that the CAA
requirements for RACM or reasonably
available control technology (RACT)
include a “‘reasonably available”
qualifier and that those for MSM are
expressly limited to “feasible”
measures, while such terms do not
appear in the CAA requirements for
contingency measures. They contend
that the EPA conflates the contingency
measure requirements with the primary
requirements to attain the NAAQS in
the first place. They further state that
Congress expressly provided limited
authority to relax the CAA requirements
for RFP but did not do so for
contingency measures.

The commenters state that the RACM
requirements (under CAA sections
172(c)(1), 181(a)(1), and 188(c)(1))

require that the primary attainment
strategy include ““all” RACM and other
available control measures that would
expedite attainment and that the MSM
provision (for Serious PM, 5
nonattainment areas that cannot attain
the standards within 10 years, under
CAA section 188(e)) requires additional
control measure implementation. They
argue that contingency measures should
not comprise the same controls that the
CAA already requires for attainment and
that failed to attain the NAAQS in the
first place and that the EPA unlawfully
and arbitrarily excuses contingency
measures needed when the feasible
measures the State has already adopted
result in a failure to attain the NAAQS
(citing AIR, 10 F.4th at 946).

Given these alleged flaws in the EPA’s
interpretation, the commenters state that
the EPA’s proposed approval violates
the plain meaning of the CAA
contingency measure requirement, fails
to reasonably explain the Agency’s
relaxation of the emission reductions
that contingency measures must
provide, and is therefore arbitrary and
capricious.

Response to Comment 4: As discussed
in Response to Comment 1, Congress
must have at least implicitly delegated
to the EPA the authority to determine an
amount of emissions reductions that
contingency measures should achieve
and thereby give meaning to the
requirement and provide states with a
basis to comply with CAA section
172(c)(9) for a given nonattainment area.
The EPA is continuing to take a policy
approach to this question and is
recommending OYW of progress and
describing a specific analytical
framework that states may use to
develop a reasoned justification if the
state is unable to identify and adopt
contingency measures that can achieve
the recommended amount of emissions
reductions. More specifically, as stated
in our proposed rule and the EPA’s
Draft Revised Contingency Measures
Guidance, where a state is unable to
identify contingency measures that
would provide approximately OYW of
emission reductions, the state should
provide a reasoned justification
(referred to herein as an ““infeasibility
demonstration”) that explains and
documents how it has evaluated all
existing and potential control measures
relevant to the appropriate source
categories and pollutants in the
nonattainment area and has reached
reasonable conclusions regarding
whether such measures are feasible.4”
Thus, while the EPA acknowledges that

4788 FR 87988, 87994 and EPA’s Draft Revised
Contingency Measure Guidance, p. 29.
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CAA section 172(c)(9) does not
explicitly provide for consideration of
whether specific measures are feasible,
the EPA does not read the statute to
require air agencies to adopt and impose
infeasible measures.*8

As stated in the proposed rule, the
statutory provisions applicable to other
nonattainment area plan control
measure requirements, including
RACM/RACT, BACM/BACT, and MSM,
allow air agencies to exclude certain
control measures that are deemed
unreasonable or infeasible (depending
on the requirement).4® For example, the
MSM provision in CAA section 188(e)
requires plans to include “the most
stringent measures that are included in
the implementation plan of any state or
are achieved in practice in any state,
and can feasibly be implemented in the
area.” While the contingency measures
provisions do not include such caveats,
the EPA does not conclude that the
contingency measures provisions
should be read to require plans to
include infeasible measures. Thus, the
EPA anticipates that a demonstrated
lack of feasible measures would be a
reasoned justification for adopting
contingency measures that achieve less
than the recommended amount of
emission reductions.5°

The EPA does not, as the commenters
suggest, simply conflate the contingency
measure requirements with other
control requirements (e.g., RACM/
RACT, BACM/BACT, and MSM) that are
integral to demonstrating attainment of
the ozone and/or PM, s NAAQS. Rather,
while the analytical approach to
identifying and evaluating existing and
potential control measures may be
similar to those used for RACM/RACT,
BACM/BACT, and MSM (e.g.,

481d.

491d.

50 Moreover, we note that contingency measures
under CAA section 172(c)(9), once triggered, are
generally permanent and become one of the
baseline control measures for the next milestone
demonstration or the new attainment plan that must
be adopted and submitted by the state for an area
that has failed to attain the NAAQS by the
applicable attainment date. As noted in this
document, technological and economic feasibility is
a hallmark of such control measures. In contrast,
CAA section 110(a)(2)(G) requires states to adopt
and submit contingency plans to address emergency
episodes as part of their SIPs, and the contingency
plans for emergency episodes identify emission
control actions to be taken at different episode
levels, which are much higher than the NAAQS,
without consideration of economic or technological
feasibility. See, generally, 40 CFR 51.150-51.152
and appendix L to 40 CFR part 51. One significant
difference, however, between the emission control
actions for emergency episode plans under CAA
section 110(a)(2)(G) and the control measures relied
upon for RFP and attainment is that the former are
temporary and are implemented only while the
emergency episode persists whereas the latter are,
as noted, permanent controls for the area.

identifying the universe of control
devices that can reduce NOx emissions
from combustion equipment and
whether they are technologically and
economically feasible as applied to a
specific type of emission source in the
area), the EPA expects that the state
“should not simply repeat the control
strategy’s infeasibility showing.”” 51 The
contingency measure requirement is in
addition to the other control measure
requirements.

A conclusion that a measure is not
reasonable or feasible, for example, for
RACM does not automatically disqualify
it as a potential contingency measure. If
the state identifies control measures that
it determines are not needed to attain
nor to collectively advance attainment,
those measures would not be required to
satisfy the RACM requirement but
would remain as candidates for
contingency measures. To the extent
that the adopted contingency measures
achieve a small amount of emission
reductions, the state should provide a
more robust infeasibility showing that
there are no additional feasible
contingency measures that could
achieve the recommended amount of
reductions.52 Furthermore, to the extent
that the state’s analyses and
development of contingency measures
occur after the state’s analyses and
development of the SIP submissions to
meet the attainment control strategy
requirements of the CAA (including
associated control requirements and
RFP), the state should update their
analyses to reflect the latest potential
control measures.

In the case of the SJV PM, 5
Contingency Measure SIP, submitted in
2023, CARB and the District
documented their analyses to identify
and evaluate potential control measures
that might serve as contingency
measures. These analyses are updated
relative to their 2021 submission of the
Serious area attainment plan for the
1997 annual PM, s NAAQS and to their
2019 submissions of the Serious area
attainment plan for the 1997 24-hour
PM, s NAAQS (including BACM
demonstration), Serious area plan for
the 2006 24-hour PM, s NAAQS
(including demonstrations for BACM
and MSM), and Moderate area plan for
the 2012 annual PM, s NAAQS
(including RACM demonstration). The
EPA has approved these attainment plan
control strategies in successive
actions °3 and they represent an overall

51EPA’s Draft Revised Contingency Measure
Guidance, p. 31.

52EPA’s Draft Revised Contingency Measure
Guidance, p. 31.

5388 FR 86581 (December 14, 2023) (approving
the State’s demonstrations for BACM and five

stringent set of control requirements.
The State did not set aside measures for
lack of their ability to collectively
advance attainment (as might be
possible in theory, e.g., for RACM for an
ozone nonattainment area).

In their updated analyses, CARB and
the District considered the wide range of
emission sources under their primary
jurisdiction, identified potential control
measures, analyzed their technological
and economic feasibility, and assessed
whether they could achieve emission
reductions within one to two years of a
triggering event, consistent with the
EPA’s discussion of the timing objective
inherent to the contingency measure
requirement.54 For the potential control
measures identified through this
process, the District further analyzed
possible contingency measures for wood
burning fireplaces and wood burning
heaters, rural open areas, commercial
charbroiling, almond harvesting, and oil
and gas production combustion
equipment, and ultimately adopted the
Residential Wood Burning Contingency
Measure and the Rural Open Areas
Contingency Measure.

CARB, in turn, made a reasonable
case that new engine standards and new
fleet requirements require more time to
implement than would be appropriate
for contingency measures (i.e., would
exceed one to two years after a
triggering event) and that the State’s
technology-forcing and zero-emission-
based nature of its mobile source
regulations reduce or eliminate
opportunities for yet-further emission
reductions that could qualify as
contingency measures.>5 Nevertheless,
through its process CARB ultimately
adopted the Smog Check Contingency
Measure.

The three contingency measures
proposed for approval stand in contrast
to the commenters’ argument that the
feasibility assessment process put
forward in the EPA’s Draft Revised
Contingency Measure Guidance, in the
State’s 2023 SIP Submissions, and the
EPA’s proposed approval thereof would
simply re-employ the control measures
originally employed to attain the PM; 5
NAAQS in the San Joaquin Valley.
Furthermore, in many instances the

percent annual emission reductions under CAA
section 189(d) for the 1997 annual PM, s NAAQS);
87 FR 4503 (January 28, 2022) (approving the
State’s BACM demonstration for the 1997 24-hour
PM>s NAAQS); and 85 FR 44192 (July 22, 2020)
(approving the State’s demonstrations for BACM
and MSM for the 2006 24-hour PM, s NAAQS).

5488 FR 87988, 88000—-88001 (summary of State’s
feasibility analyses), and 88005-88009 (the EPA’s
evaluation of the State’s feasibility analyses). See
also Draft Revised Contingency Measures Guidance,
pp- 40—42.

5588 FR 87988, 88008—88009.
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reason for which the EPA agreed with
the State for not adopting a potential
control measure as a contingency
measure was not based on any
affirmation that a measure was
economically infeasible, but rather was
based on other reasons. In evaluating
CARB and the District’s infeasibility
demonstrations in the SJV PM s
Contingency Measure SIP, we relied
heavily on the “EPA Source Category
and Control Measure Assessment and
Reasoned Justification Technical
Support Document, Proposed
Contingency Measures Federal
Implementation Plan for the Fine
Particulate Matter Standards for San
Joaquin Valley, California,” July 2023
(“EPA’s Reasoned Justification TSD”)
given its breadth and depth, as well as
the expertise of EPA Region IX staff, to
review the State’s demonstrations,
understand where the State’s analyses
and the EPA’s analyses draw largely
similar conclusions, and identify those
source categories where the control
measure analyses differ.

For example, for the potential control
measure of requiring electric water
heaters and furnaces at point of sale, the
EPA determined that such a measure
would not be feasible because we expect
that it would result in negligible
emission reductions within two years
after trigger, consistent with the
District’s suggestion that the attrition-
based nature of implementation of this
contingency measure option deem the
measure infeasible.5% For the potential
control measure of requiring low-dust
almond harvesters, the EPA determined
that such a measure would be infeasible
based only on the timing of emission
reductions.57

For the potential control measure of
requiring the installation of control
devices on commercial under-fired
charbroilers, the EPA determined that
such measure would be infeasible based
on fire safety certification concerns and
lack of demonstrated implementation of
controls.58 For the potential control
measure of lower NOx emission limits
on oil and gas production equipment
with a total rated heat input of greater
than 5.0 million Btu per hour, the EPA
determined that it would be
technologically infeasible to meet the
lower limits within the two-year
timeframe for contingency measures due
to the likely requirement that affected
units would need to install selective
catalytic reduction (SCR) devices to

56 88 FR 87988, 88007, and EPA’s Reasoned
Justification TSD, pp. 43-51.

5788 FR 87988, 88007, and EPA’s Reasoned
Justification TSD, pp. 43-51.

58 88 FR 87988, 88008, and EPA’s Reasoned
Justification TSD, chapter V.

meet the lower limits (i.e., the planning,
engineering, and installation of SCR
would take more than two years).59
Similarly, for the potential control
measure of lower NOx emission limits
for boilers, steam generators, and
process heaters with a total rated heat
input of 5.0 million Btu per hour or less,
the EPA expects that units required to
meet lower limits than those already
adopted in Rules 4307 and 4308 would
require installation of SCR, which
cannot be feasibly achieved within the
two-year timeframe for contingency
measures.50

In sum, the EPA maintains that it does
not read the statute to require air
agencies to adopt and impose infeasible
measures. Furthermore, as applied to
the SIP submissions subject to this
rulemaking, we continue to find that the
State’s three contingency measures for
the San Joaquin Valley for the 1997
annual, 2006 24-hour, and 2012 annual
PM, s NAAQS, in conjunction with the
State’s infeasibility demonstrations that
adequately justify the contingency
measures selected by the State, meet the
contingency measure requirement under
CAA section 172(c)(9) and 40 CFR
51.1014.

Comment 5: The Valley EJ
Organizations assert that the EPA
unlawfully and arbitrarily proposes
approval of the PM, 5 contingency
measures based on the Agency’s new
interpretation in the Draft Revised
Contingency Measures Guidance by
extending the implementation period
from one year to two years.

Response to Comment 5: With respect
to the issue of extending the period in
which the emission reductions from
contingency measures can be
considered in meeting the contingency
measure SIP requirement, we note that
the commenters raise this particular
objection to the EPA’s proposed
approval in a single sentence and fail to
elaborate on how extending the time
period for achieving the emission
reductions from contingency measures
from one to two years conflicts with the
CAA or the EPA’s implementing
regulations.

In this instance, we proposed, and are
now taking final action, to approve two
specific contingency measures (the
Residential Wood Burning Contingency
Measures and the Rural Open Areas
Contingency Measures), both of which,
if triggered, will achieve emission
reductions within a year of the
triggering event. Our approval of the

5988 FR 87988, 88008, and EPA’s Reasoned
Justification TSD, pp. 9-22.

6088 FR 87988, 88008, and EPA’s Reasoned
Justification TSD, pp. 9-22.

2023 SIP Submissions as meeting the
contingency measure SIP requirement
for San Joaquin Valley for the relevant
PM>s NAAQS also relies on emission
reductions from a third contingency
measure (the Smog Check Contingency
Measure) that we have approved in a
separate action.

As explained in the EPA’s final rule
on CARB’s Smog Check Contingency
Measure, the emission reductions from
the Smog Check Contingency Measure
may not be fully achieved until the
second year after the triggering event.61
However, as further explained in that
final rule, and consistent with the Draft
Revised Contingency Measure
Guidance, in instances where there are
insufficient contingency measures
available to achieve the recommended
amount of emission reductions within
one year of the triggering event,
contingency measures that provide
reductions within two years of the
triggering event could be appropriate to
consider toward achieving the
recommended amount of emission
reductions.®2 Contingency measures
that result in additional emission
reductions during the second year
following the triggering event, as
contemplated by the Draft Revised
Contingency Measure Guidance, can
still serve the important purpose of
contingency measures to continue
progress toward attainment, as the State
develops and submits, and the EPA acts
on, a SIP submission to address the
underlying condition (e.g., failure to
make RFP or to attain by the applicable
attainment date) that triggered the
contingency measures in the first place.

Comment 6: The Valley EJ
Organizations state that, after a first
triggering event, the EPA unlawfully
and arbitrarily allows California
discretion in adopting further
contingency measures, fails to evaluate
whether the emission reductions to
follow a second triggering event would
meet either OYW of RFP or OYW of
progress, and allows California to
“‘double dip’ for contingency measure
purposes” without enforceable
provisions that would require adoption
and submission of additional
contingency measures.

Response to Comment 6: Our
approval relates to the SIP requirements
for contingency measures under CAA
section 172(c)(9) and 40 CFR 51.1014 for
the 1997 annual, 2006 24-hour and 2012
annual PM; s NAAQS. Under the
applicable requirements, states with
PM, s nonattainment areas must provide
contingency measures that can be

6189 FR 56222, 56224-56225.
621d.
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triggered in the event of a failure to meet
any RFP requirement in an attainment
plan, to meet any quantitative milestone
in an attainment plan, to submit a
quantitative milestone report, or to
attain the applicable PM, s NAAQS by
the applicable attainment date.

Neither the CAA nor the EPA’s
regulations specify a minimum number
of contingency measures or prescribe
separate contingency measures for
different contingency measure triggers.
The CAA and the EPA’s regulations also
do not preclude the reliance on the
same contingency measures for separate
NAAQS, and the commenter does not
identify any specific statutory or
regulatory requirement that does so.
Moreover, it is not uncommon for a state
or district to rely on a core set of control
measures for multiple NAAQS. For
example, the State and District rely on
a core set of NOx control measures as
part of the control strategies for
demonstrating RFP and attainment for
both ozone and PM: s in the San Joaquin
Valley. Regardless, we acknowledge that
neither the State nor District has
submitted an enforceable commitment
to submit additional contingency
measures in response to the triggering of
the contingency measures. The EPA
does not believe that such commitment
is required.

In this instance, the 2023 SIP
Submissions rely on three contingency
measures, all of which provide for an
initial triggering event and two of which
provide for a second triggering event. In
other words, all three contingency
measures provide for implementation of
more stringent requirements upon a first
triggering event, and two of the
contingency measures also provide for
implementation of yet more stringent
requirements upon a second triggering
event (i.e., further tightening of the
requirements beyond that triggered by
the first event).

While the EPA is not requiring CARB
or the District to provide separate

contingency measures for each of the
triggering events or separate
contingency measures for different
PM, s NAAQS in San Joaquin Valley, we
find that a SIP deficiency would arise
upon the first triggering event
notwithstanding the existence of the
built-in provisions for further
reductions upon a second triggering
event. This is because the adequacy of
the contingency measure SIP depended
on measures that are now being
implemented as a result of the first
triggering event, meaning they can no
longer be used to satisfy the contingency
measure requirements for subsequent
triggering events. In response, we expect
that CARB and the District would adopt
and submit a SIP revision within one
year of the triggering event to
demonstrate that the SIP continues to
meet contingency measure
requirements. We would also expect the
SIP revision to take into account the
emission reductions from the two
remaining contingency measures and to
include additional contingency
measures as needed to ensure that the
San Joaquin Valley continues to meet
the contingency measure requirements
of CAA section 172(c)(9) and 40 CFR
51.1014.

Comment 7: CVAQ asserts that the
“hot spot” approach under District Rule
4901, “Wood Burning Fireplaces and
Wood Burning Heaters,” “‘cannot meet
the basic control measure requirements
of the [CAA]” and that the emission
reductions from expanding applicability
to previously exempt areas would not be
surplus to the controls that should be
required in the San Joaquin Valley. If,
however, residential wood burning is to
be used as a contingency measure,
CVAQ contends that the contingency
measure in Rule 4901 should ban all
non-essential wood burning. CVAQ
further contends that the District must
adopt contingency measures that would
achieve OYW of RFP emission
reductions in each county of the San

Joaquin Valley to protect its most
vulnerable communities. In addition,
citing comments made by residents
during 2023 District workshops that
report incidents of poor enforcement of
the rule, CVAQ asserts that Rule 4901
has no assurance of actual emission
reductions and no concrete
commitments for enforcement. CVAQ
advocates for accountability measures to
ensure actual emission reductions and
enforcement of residential wood
burning regulations.

Response to Comment 7: The EPA
maintains that the Residential Wood
Burning Contingency Measure in
SJVUAPCD Rule 4901 meets the
contingency measure requirements and
provides reasonable assurance of
emission reductions. As explained in
our proposed rule,3 Rule 4901 includes
a tiered mandatory curtailment program
that establishes different curtailment
thresholds based on the type of devices
(i.e., registered clean-burning devices
vs. unregistered devices) and different
counties (i.e., “hot spot” vs. non-hot
spot), notwithstanding narrow
exemptions (e.g., for households where
a wood burning fireplace or heater is the
sole source of heat, per section 5.7.4.2
of Rule 4901). During a “Level One
Episodic Wood Burning Curtailment,”
operation of wood-burning fireplaces
and other unregistered wood-burning
heaters or devices is prohibited, but
properly operated, registered wood-
burning heaters may be used. During a
“Level Two Episodic Wood Burning
Curtailment,” operation of any wood-
burning device is prohibited.

In 2019, the District lowered the
curtailment thresholds in Madera,
Fresno, and Kern counties, which the
District identified as hot spot counties,
because they were ‘“‘either new areas of
gas utility or areas deemed to have
persistently poor air quality.” 64 Table 4
presents the wood burning curtailment
thresholds in Rule 4901, as revised in
2019.

TABLE 4—RESIDENTIAL WOOD BURNING CURTAILMENT THRESHOLDS IN RULE 4901

[as amended in 2019]

Episodic wood burning
curtailment levels

Hot spot counties
(Madera, Fresno, and Kern)

Non-hot spot counties
(San Joaquin, Stanislaus, Merced, Kings, and
Tulare)

Level One (No Burning Unless Registered)
Level Two (No Burning for All)

20 ug/ms.
65 pg/ms.

Contrary to the commenters’ assertion
that the hot spot approach cannot meet
the basic control measure requirements

6388 FR 87988, 87995.
642018 PM> 5 Plan, Appendix J, 60.

of the CAA, the EPA approved the
State’s demonstration for Rule 4901
(2019 amendments) as BACM and MSM

6585 FR 44192.
6686 FR 67343.

for the 2006 24-hour PM, s NAAQS,$5 as
RACM for the 2012 annual PM. 5
NAAQS,6 and as BACM for the 1997
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annual PM, s NAAQS.67 In 2022, the
Ninth Circuit upheld the EPA’s
approval of the State’s BACM and MSM
demonstration for the 2006 24-hour
PM, s NAAQS, including those relating
to residential wood burning.68
Therefore, the hot spot approach in Rule
4901 (2019 amendments), as applied to
the particular facts and circumstances of
the San Joaquin Valley for the 1997
annual, 2006 24-hour, and 2012 annual
PM, s NAAQS, meets the applicable
control requirements for controlling
direct PM, s emissions from residential
wood burning.

The Residential Wood Burning
Contingency Measure (i.e., the 2023
amendments to Rule 4901) would, upon
a first triggering event, lower the
thresholds for the five non-hot spot
counties to match those of the hot spot
counties (i.e., 12 ug/m3 for Level One
Curtailment and 35 pg/m?3 for a Level
Two Curtailment) and the emission
reductions in those five counties would
be surplus because lowering the
thresholds for the five non-hot spot
counties would go beyond the
requirements of Rule 4901, as amended
in 2019, that the EPA has approved as
meeting RACM, BACM, and MSM.
Furthermore, upon a second triggering
event, the Level One Curtailment
threshold would be further lowered to
11 pg/m?3 for all eight counties in the
San Joaquin Valley, resulting in further
emission reductions that would be
surplus to the already implemented
measure and surplus to the reductions
from the first triggering event.

We note that the Residential Wood
Burning Contingency Measure would
alone, if triggered, achieve 0.5793 tpd
direct PM, s emission reductions, which
would exceed OYW of RFP (per EPA’s
long-standing approach) and OYW of
progress (per EPA’s draft revised
approach) for direct PM, s emissions in
the San Joaquin Valley. Given that the
Residential Wood Burning Contingency
Measure is primarily a control for direct
PM, 5,59 and that it would achieve the
recommended amount of reductions for
that pollutant (in terms of OYW of RFP
or OYW of progress), the District was
not required to restrict residential wood
burning further than what the District
has chosen to do for the purposes of
meeting the contingency measure SIP
requirements for the relevant PM, s

6788 FR 86581.

68 Medical Advocates for Healthy Air v. EPA, Case
No. 20-72780, Dkt. #58—1 (9th Cir., April 13, 2022),
pp. 8-9.

69 Based on the estimates included in Table 2
(revised) in this final rule, NOx reductions from the
Residential Wood Burning Contingency Measure
would be approximately 14% of the reductions of
direct PMa s.

NAAQS. Thus, the District was not
required to include a ban on all non-
essential wood burning to meet the
contingency measure SIP requirements.
Furthermore, in reviewing the District’s
evaluation of potential control measures
for residential wood burning,”° we
relied heavily on the EPA’s detailed
evaluation of source categories and
measures that we considered as
potential additional contingency
measures as part of our federal
implementation plan (FIP) proposal but
determined to be infeasible or otherwise
unsuitable for contingency measures.”?

Regarding the commenters’
contention that the District must adopt
contingency measures that would
achieve OYW of RFP emission
reductions in each county of the San
Joaquin Valley, we reiterate that CAA
section 172(c)(9) does not specify what
amount of emission reductions
contingency measures should achieve,
much less whether contingency
measures should achieve particular
amounts of emission reductions within
geographical regions within a
nonattainment area (e.g., in each
county). In both our long-standing
interpretation and draft revised
interpretation of the contingency
measure requirement, the amount of
emission reductions (e.g., OYW of
progress) should be estimated for the
nonattainment area as a whole,
consistent with the emissions
inventories for the base year, RFP years,
and attainment year that are based on
the whole area.?2

Regarding comments on the
enforceability of Rule 4901 and
assurance of actual emission reductions,
we note that the District included
responses to similar comments received
during the District’s public comment
process on the public draft SJV PM, 5
Contingency Measure SIP.73 We
maintain that Rule 4901 is adequately
enforceable and that the emission
reductions are reasonably estimated, for
the following reasons. The District
explains the method it used to estimate
the emission reductions from the

70 SJV PM, s Contingency Measure SIP, section
4.2 (“District Feasibility Analysis”), pp. 26-31.

7188 FR 87988, 88005-88006, and the EPA’s
Reasoned Justification TSD. For our discussion of
the EPA’s evaluation of a potential wood burning
ban, see p. 82 of the EPA’s Reasoned Justification
TSD.

72EPA’s Draft Revised Contingency Measures
Guidance, pp. 23—24. Notwithstanding, for
informational purposes we note that the EPA
considered the geographic scope of each of the three
contingency measures proposed for approval,
including the Residential Wood Burning
Contingency Measure. 88 FR 87988, 88010—-88011.

73 SJV PM. s Contingency Measure SIP, Appendix
J (“Comments and Response”).

Residential Wood Burning Contingency
Measure, including its use of an 80%
compliance rate.”4 In calculating these
estimates, the District incorporates data
by county, device type (wood stoves and
fireplaces), registration (unregistered vs.
registered, which incorporates
certification of cleaner-burning devices),
fuel type (e.g., natural gas, wood,
pellets), and average curtailment days
with and without the contingency
provisions.

In evaluating the emission reductions
estimates from the District, and as part
of the EPA’s FIP proposal for PM, s
contingency measures in the San
Joaquin Valley,”5 we found that an 80%
control efficiency rate is reasonable in
this case given the District’s extensive
public outreach and enforcement of its
curtailment program.”¢ The EPA
concludes that the District’s method is
a detailed and reasonable means to
estimate the emission reductions from
the Residential Wood Burning
Contingency Measure.

Regarding enforcement, the District
states that it dedicates staff to both
compliance assistance and enforcement
and describes several aspects of its
enforcement efforts.”” On curtailment
days, District staff surveil
neighborhoods, focus on areas where
non-compliance is historically high or
the subject of common complaints, and
respond to complaints from the public.
The District responds to complaints
during business hours, weekends,
holidays, and night-time hours and uses
technology such as global positioning
system (GPS) and low-light imaging
cameras (for night-time enforcement) to
assist their response. During the most
recent wood burning season (November
2023-February 2024), District staff spent
approximately 3,500 hours on proactive
monitoring and enforcement and issued
470 notices of violation of Rule 4901.78
The EPA concludes that the District
implements a reasonably robust
enforcement program to ensure
compliance with the wood burning

74 SJV PM, s Contingency Measure SIP, Appendix
C (“Emission Reduction Analysis for Rule 4901”),
C-7.

75 EPA’s Reasoned Justification TSD, section II
(“Combustion: Residential Wood Burning”), pp. 5—
6.

76 See, e.g. SJVUAPCD, “Report On 2021-2022
Winter Residential Woodsmoke Reduction,” April
21, 2022 (“District’s 2022 Report”), pp. 19-28.

77 District’s 2022 Report, pp. 26—28.

78 SJVUAPCD, “Report on 2023-2024 Winter
Residential Woodsmoke Reduction Strategy,”
PowerPoint presentation prepared for SfVUAPCD
Citizens Advisory Committee, June 4, 2024, slide
16. For summary information concerning
enforcement of Rule 4901 in previous seasons, see
SJVUAPCD, “Report On 2022-2023 Winter
Residential Woodsmoke Reduction,” April 20,
2023, p. 28.
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prohibitions required when a Level One
or Level Two Curtailment is called by
the District.

In sum, neither the District nor the
EPA has assumed perfect compliance
with the provisions of the Residential
Wood Burning Contingency Measure
(i.e., 100% control efficiency when a
“No Burn” day is called for a given
geographic region within San Joaquin
Valley); the District has provided
reasonable assurance of 80% control
efficiency based on its outreach,
enforcement, and performance analyses;
and the District reasonably estimates the
amount of emission reductions to follow
either a first triggering event (0.5793 tpd
direct PM, s and 0.0817 tpd NOx) or a
second triggering event (0.1078 tpd
direct PM, s and 0.0148 tpd NOx).
Therefore, we continue to find that the
Residential Wood Burning Contingency
Measure is adequately enforceable and
its associated emission reductions are
reasonably estimated.

Comment 8: CVAQ states that the
Rural Open Areas Contingency Measure
is “essentially meaningless given that
agricultural operations are exempt.”
They note that agricultural operations
can implement a Fugitive PM;o
Management Plan (FPMP) as an
alternative to compliance requirements
and that a more meaningful contingency
measure would enforce these FPMPs for
all agricultural operations.

Response to Comment 8: While the
estimated emission reductions of 0.008
tpd direct PM» s from the Rural Open
Areas Contingency Measure are small,
we disagree with the commenters’
characterization of the measure’s value.
Specifically, section 7.0 (“Contingency
Provision”) of Rule 8051, “Open Areas”
(2023 amendments) would, if triggered,
lower the applicability threshold for
rural open areas from 3.0 acres to 1.0
acre, and owners and operators of those
1.0 to 3.0-acre parcels would be newly
subject to the fugitive dust control
requirements of Rule 8051.79 This
measure, if triggered, would affect
entities such as construction, oilfield,
truck stop, and equipment and vehicle
storage owners/operators, as identified
in the District’s “Regulation VIII
Recordkeeping Reporting Forms”’
(revised June 1, 2009), as well as other
residential, industrial, institutional,
governmental, or commercial lot
owners/operators. When such entities
disturb 1,000 or more square feet of

79 The definition of open areas is provided in
Rule 8011, “General Requirements,” section 3.36
(“. . . vacant portions of residential or commercial
lots and contiguous parcels that are immediately
adjacent to and owned and/or operated by the same
individual or entity are considered one open
area. . .”).

surface area within a 1.0 to 3.0-acre
parcel, they would be required to apply
fugitive dust control measures,
consistent with the control requirements
of section 5.0 of Rule 8051. Moreover,
while the emission reductions from the
Rural Open Areas Contingency Measure
are small on a regional basis, they will
be more meaningful for residents and
workers in the immediate vicinities of
the open areas to which Rule 8051
would apply if and when the
contingency measure is triggered.

With respect to agricultural
operations in the San Joaquin Valley
and FPMPs, fugitive dust control
requirements are governed by Rule
8081, “Agricultural Sources,” which
covers off-field sources like unpaved
roads, unpaved vehicle and equipment
traffic areas, and bulk materials.8°
Under section 7.0 of Rule 8081, an
agricultural operator may implement an
FPMP for unpaved roads and unpaved
vehicle/equipment traffic areas as a
compliance alternative to the control
requirements in sections 5.2.2, 5.3.1,
and 5.3.2 of the rule. An FPMP must
achieve 50% control efficiency for
fugitive dust (PM;o) and go through a
review and approval process prior to
being implemented. It must be
implemented on all days that vehicle
traffic exceeds the applicable vehicle
trip thresholds in sections 5.2.2, 5.3.1,
and 5.3.2. Under section 7.4 of Rule
8081, failure to comply with an
approved FPMP is deemed a violation of
the rule.

By comparison, sections 5.2.2, 5.3.1,
and 5.3.2 require that visible dust
emissions (VDE) be limited to a 20%
opacity standard and comply with
requirements for stabilization of
unpaved roads 8 by application of at
least one of a discrete set of control
techniques (e.g., watering, uniform layer
of washed gravel, chemical/organic dust
stabilizers/suppressants). Section 5.2.2
applies to unpaved roads based on
vehicle daily trips; sections 5.3.1 and
5.3.2 apply to unpaved vehicle/
equipment traffic areas with thresholds
based on annual and daily vehicle trips,
respectively.

80 We note that Rule 4550, “Conservation
Management Practices” includes fugitive dust
control requirements for on-field agricultural
operations in the San Joaquin Valley, but does not
include provisions for FPMPs, unlike Rule 8081.
Also, while there are provisions for FPMPs in Rule
8061, ‘“Paved and Unpaved Roads” and Rule 8071,
“Unpaved Vehicle/Equipment Traffic Areas,” those
rules pertain to non-agricultural roads and vehicle/
equipment traffic areas, respectively, rather than the
agricultural operations referenced in the comments.

81 By definition under section 3.59 of Rule 8011,
stabilization of unpaved roads and unpaved
vehicle/equipment traffic areas requires that VDE be
limited to 20% opacity.

If, as the commenters suggest, all
agricultural operations were required,
following a contingency measure
triggering event, to implement an FPMP,
it is unclear whether such contingency
measure would achieve emission
reductions that are surplus to those that
are being achieved under the existing
rule. For agricultural operations already
implementing an FPMP, such
contingency measure would result in no
change in emission reductions. For
agricultural operations implementing
controls under section 5.2.2, 5.3.1, and
5.3.2 of Rule 8081 (i.e., not
implementing an FPMP), it is unclear
whether an FPMP would achieve more
emission reductions than the standard
control provisions (limit VDE to 20%
opacity). Consistent with our final rule
approving the 2003 San Joaquin Valley
attainment plan for the 1987 PM,,
NAAQS into the California SIP,82 we
believe that the FPMP’s 50% control
efficiency requirement is equivalent to
the minimum control efficiency
expected from compliance with surface
stabilization requirements in the rule
that otherwise apply.

Furthermore, within the SJV PM, s
Contingency Measure SIP, the District
states that it evaluated potential
additional controls (including those
implemented by other jurisdictions)
within the application of Regulation
VIII, “Fugitive PMo Prohibitions,” and
that the existing fugitive dust controls
(including those under Rule 8081) meet
or exceed the requirements for RACM,
BACM, and MSM, and did not identify
any further potential contingency
measure, with the exception of the
potential measure in Rule 8051 (i.e., the
measure ultimately adopted as the Rural
Open Areas Contingency Measure).83 In
the EPA’s review of potential control
measures (including those implemented
by other jurisdictions), we similarly did
not identify additional measures for
unpaved roads that would be suitable as
contingency measures.8* Therefore, we

8269 FR 30006 (May 26, 2004). We note that, at
that time, EarthJustice compared the 20% opacity
and other aspects of the control requirements in
section 5.0 of Rule 8081 to the 50% control
efficiency requirement and lack of 20% opacity
requirement in the compliance alternative in
section 7.0 of Rule 8081 and asserted that the FPMP
compliance alternative should not be included. 69
FR 30006, 30018. While we agreed that the FPMP
alternative does not contain an explicit requirement
for sources to comply with 20% opacity, it is
unclear whether compliance with 20% opacity
would necessarily increase control efficiency for
unpaved roads or unpaved vehicle/equipment
traffic areas above the minimum 50% control
required under the FPMP provisions of Rule 8081.

83 SJV PM, 5 Contingency Measure SIP, p. 25.

84 EPA’s Reasoned Justification TSD, pp. 109—
114.
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disagree with the commenters that
enforcing FPMPs on all agricultural
operations would qualify as a
contingency measure. Nonetheless, we
recommend that the District continue to
explore potential contingency measures
for dust emissions from agricultural
sources, whether within the construct of
the FPMP framework in Rule 8081 or
more broadly, e.g., within the construct
of other rules such as Rule 4550,
“Conservation Management Practices.”

Comment 9: The Valley EJ
Organizations state that the EPA’s
proposed approval of the State’s
contingency measures ignores
Presidential orders that direct the EPA
and other federal agencies to prioritize
environmental justice, including
Executive Order 14008, “Tackling the
Climate Crisis at Home and Abroad”
(January 27, 2021) and Executive Order
14096, “Revitalizing our Nation’s
Commitment to Environmental Justice
for All” (April 21, 2023).85 They further
argue that the EPA exacerbates the
“environmental justice crisis” by
denying the residents of the San Joaquin
Valley meaningful pollution reductions.
To convey the magnitude of this
concern, the commenters cite to
American Lung Association rankings of
counties for PM, s and ozone pollution
(where many San Joaquin Valley
counties rank among the worst in the
nation) and the EPA’s review of
environmental justice indices (where
many San Joaquin Valley counties
exceed the 90th percentile) and describe
the sequence of failures to attain the
NAAQS by the applicable attainment
dates in San Joaquin Valley, as well as
recent air quality design values for the
1997 8-hour ozone NAAQS and the
1997 annual PM, s NAAQS that portend
the same.

In addition, CVAQ argues that the
EPA’s proposed approval goes against
the Biden Administration’s
environmental justice priorities by
“refusing to hold the region’s largest
polluters accountable, discounting
community priorities and continuing
racist polluting practices.” They state
that EPA is only looking at
technological feasibility and costs to
industry and is not analyzing social and
health impacts in determining the cost
of not taking action.

Response to Comment 9: We agree
that the San Joaquin Valley has many
communities with EJ concerns that are
disproportionately impacted by PM s
and other kinds of air pollution.

85Valley EJ Organizations Comment Letter, pp. 4—
6. See also, 86 FR 7619 (February 1, 2021)
(Executive Order 14008) and 88 FR 25251 (April 26,
2023) (Executive Order 14096).

However, we disagree that the EPA’s
proposed approval ignores Presidential
orders to prioritize environmental
justice. First, the Residential Wood
Burning Contingency Measure and the
Rural Open Area Contingency Measure,
as well as the Smog Check Contingency
Measure, would, following a triggering
event, reduce emissions from residential
wood burning, rural open areas, and
light-duty vehicles across the San
Joaquin Valley, including minority and
low-income populations, as described in
section VI (“Environmental Justice
Considerations”) of our proposed rule.86

While not a comprehensive solution
to address the disproportionately high
PM, 5 concentrations to which these
populations are exposed, the three
contingency measures would achieve
more than OYW of emission reductions
for direct PM, 5 and a portion of the
OYW of emission reductions for NOx, as
described in our proposed rule 87 and
updated in section I.B of this document.
Therefore, our proposed approval of
these measures is directionally
consistent with Executive Orders 14008
and 14096, as well as Executive Order
12898, “Federal Actions to Address
Environmental Justice in Minority and
Low-Income Populations” (February 11,
1994).88

To the extent that the commenters
disagree with the EPA’s Draft Revised
Contingency Measure Guidance or our
application thereof to the facts and
circumstances of the San Joaquin
Valley, we maintain that the CARB and
the District’s 2023 SIP Submissions
meet the requirements of CAA section
172(c)(9) and 40 CFR 51.1014 and are
approving the submissions on that basis.
The EPA carefully reviewed the
extensive recommendations put forward
by environmental, public health, and
community organizations regarding
additional potential control measures on

8688 FR 87988, 88009-88011. In section VI of our
proposed rule, we discuss environmental justice
considerations in the context of Executive Order
12898 (“Federal Actions To Address Environmental
Justice in Minority Populations and Low-Income
Populations”) rather than by reference to Executive
Orders 14008 or 14096. Executive Order 12898
directs federal agencies “to identify and address
disproportionately high and adverse human health
or environmental effects of their actions on
minority and low-income populations, to the
greatest extent practicable and permitted by law.”
Executive Order 14008 directs federal agencies to
take certain actions directed toward “‘disadvantaged
communities” that are described as ‘‘historically
marginalized and overburdened.” Executive Order
14096 builds upon and supplements Executive
Orders 12898 and 14008. All three Executive Orders
direct federal agencies to identify and address
disproportionate environmental effects, even while
the particular directives and protected classes vary
among the three orders.

8788 FR 87988, 88003—88005.

8859 FR 7629 (February 16, 1994).

stationary and area sources in the San
Joaquin Valley 82 and documented our
analyses thereof in the EPA’s Reasoned
Justification TSD.90 We relied heavily
on that TSD in our evaluation of the
CARB and the District’s 2023 SIP
Submissions and, where our
conclusions differed from CARB or the
District’s conclusions with respect to
the basis of a potential additional
control measure not meeting the
contingency measure requirements, we
explained those differences, as noted in
the latter part of Response to Comment
4 of this document. Nevertheless, those
control measure recommendations
retain their value for consideration as
CARB and the District develop, and the
EPA reviews, further SIPs for the San
Joaquin Valley, even while we conclude
that they are not required to meet the
contingency measure requirements for
the PM> s NAAQS in the San Joaquin
Valley at this time.

Regarding CVAQ’s comments
regarding technological feasibility and
costs to industry versus social and
health impacts, we agree that the State,
in its 2023 SIP Submissions, and the
EPA, in our review thereof, considered
the technological feasibility of potential
control measures and reviewed
available information regarding the
economic feasibility of potential control
measures (i.e., which captures costs to
industry). However, we did not assess
the public health and social costs of not
requiring potential control measures
during our review of the State’s 2023
SIP Submissions because such an
assessment is not required for the
contingency measure requirements of
the CAA, nor the related control

89 See letter dated October 22, 2021, from
environmental organizations to Michael S. Regan,
Administrator, EPA, Subject: “Meeting Request to
Discuss PM-2.5 Crisis in the San Joaquin Valley,”
and letter dated May 18, 2022, from environmental
organizations to Michael S. Regan, Administrator,
Environmental Protection Agency, Subject:
“Meeting Request to Discuss PM-2.5 Crisis in the
San Joaquin Valley” (referred to in the EPA’s
Reasoned Justification TSD as the “EarthJustice
Letters”).

90EPA’s Reasoned Justification TSD, p. 6 (within
section II (“Control Measure Identification and
Evaluation Methodology™)), pp. 13-17 (large
boilers, steam generators, and process heaters), 29
(non-road, reciprocal internal combustion engines),
pp. 58-59 (flares), pp. 73-76 (glass and related
products), 80-84 (residential fuel combustion), p.
85 (fugitive dust controls), pp. 129-131 (managed
burning and disposal), pp. 134-136 (commercial
cooking), p. 147 (new source review), pp. 149-151
(indirect source review), and pp. 151-152 (soil
NOx). We also noted that we did not review the
environmental organizations’ recommendations for
primarily VOC-related controls, as the EPA has
approved the State’s demonstrations that VOCs are
not significant precursors for 1997 annual, 2006 24-
hour, and 2012 annual PM, s NAAQS in the San
Joaquin Valley. See, e.g., p. 53 (petroleum
production and marketing), and p. 88 (confined
animal facilities).
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measure requirements (e.g., RACM/
RACT, BACM/BACT, or MSM) upon
which contingency measures build.91

In addition, while the EPA may in
certain circumstances have discretion to
consider environmental justice in
implementing the requirements of the
Act, Executive Orders 12898, 14008,
and 14096 do not provide any
independent authority for action. The
EPA has determined that this action
satisfies the requirements of CAA
section 172(c)(9) for the 1997 annual,
2006 24-hour, and 2012 annual PM 5
NAAQS in the San Joaquin Valley.
Under the CAA, the EPA is required to
approve a SIP submission that meets the
requirements of the CAA and applicable
federal regulations.

Although these Executive Orders do
not provide us with an independent
basis to disapprove CARB and the
District’s SIP submission, we conducted
an environmental justice analysis to
provide additional context and
information about this rulemaking to the
public, as described in section III of this
document and section VI of our
proposed rule. Overall, we expect that
this action and the codification of the
Residential Wood Burning Contingency
Measure and the Rural Open Areas
Contingency Measure, as well as the
codification of the Smog Check
Contingency Measure in our separate
final action, will contribute to reduced
negative environmental and health
impacts on all populations in the San
Joaquin Valley, including communities
with EJ concerns. For these reasons, this
action is not expected to have a
disproportionately high or adverse
human health or environmental effect
on a particular group of people. The
EPA remains committed to working
with CARB and the District to ensure
that the PM, 5 attainment requirements
for this area satisfy applicable CAA
requirements and thereby protect all
populations in the area, including
communities with EJ concerns, from
disproportionately high or adverse air
pollution impacts.

Comment 10: The Valley EJ
Organizations allege that, following the
2021 Ninth Circuit Court decision in
AIRv. EPA, the EPA began colluding
with CARB and California air districts to
weaken the contingency measure
requirement. The Valley EJ
Organizations further state that, during
meetings of a workgroup called the

91 Nevertheless, beyond the scope of this
rulemaking, the public may be interested in the
EPA’s estimates of the monetized benefit per ton of
reducing PM; 5 and ozone precursor emissions for
certain emission sectors; available at https://
www.epa.gov/benmap/sector-based-pm25-benefit-
ton-estimates.

“Padilla Contingency Measures
Subgroup,” the EPA committed to revise
its long-standing interpretation of the
contingency measure requirements,
including specific elements that would
relax emission reduction requirements
and contend that the EPA’s commitment
yielded the Draft Revised Contingency
Measure Guidance.?2 The commenters
also contend that the EPA now
proposes, as it allegedly agreed to
during the Padilla Contingency
Measures subgroup proceedings, to
“eviscerate the amount of contingency
measure emission reductions” and that
the “EPA has predetermined the
outcome of these proposed rulemakings
in an agreement with CARB and the air
districts during the Padilla Contingency
Measures Subgroup proceedings,”
thereby violating the procedural due
process clause of the Fifth Amendment
to the U.S. Constitution, CAA section
307, the Administrative Procedure Act,
and Executive Orders 14008 and
14096.93

The Valley EJ Organizations include
several documents obtained from the
EPA via a Freedom of Information Act
request to support their allegation of
collusion.?¢ These include, among other
things, documents relating to EPA
engagement in 2021-2023 with the
California Air Pollution Control Officers
Association (CAPCOA), the “Padilla
Contingency Measures Subgroup,” a
letter from South Coast Air Quality
Management District, discussions with
California air districts and CARB senior
staff, and an email from EPA Region IX
to SJVUAPCD. The commenters state
that these documents indicate that the
EPA worked closely with California air
agencies to fashion an agreement to
weaken the contingency measure
requirement and that the EPA shared its
revised guidance with the California
agencies several months before releasing
the revised guidance to the general
public without regard for the public
health consequences from weakening
the contingency measure requirement.95

Response to Comment 10: We
disagree that the EPA colluded with
California air agencies to weaken the
contingency measure requirement
following the 2021 AIR v. EPA decision
by the Ninth Circuit Court of Appeals.
In this context, collusion refers to a
secret agreement for an illegal purpose.
The process we followed to reconsider
and revise preexisting contingency

92Valley EJ Organizations Comment Letter, p. 2.

93 Valley EJ Organizations Comment Letter, p. 11.

94 Valley EJ Organizations Comment Letter,
Exhibits 4 through 12.

95 Valley EJ Organizations Comment Letter, pp. 8—
11.

measure guidance was not secret, nor
was our agreement to reconsider and
revise the guidance made for an illegal
purpose.

The Clean Air Act is referred to as a
model of cooperative federalism. Under
the CAA, the EPA is responsible for
establishing the NAAQS, and the states
are responsible for developing SIPs and
SIP revisions to provide for
implementation, maintenance, and
enforcement of the NAAQS. In turn, the
EPA is responsible for promulgating
regulations establishing SIP
requirements and for providing
guidance to the states in developing
SIPs and SIP revisions to meet the
various requirements under the CAA
and our implementing regulations.

In that capacity, it is appropriate for
the EPA to reconsider previously-issued
guidance in the wake of court decisions
that bear on EPA actions on SIPs that
relied on that guidance.?¢ In this
instance, as discussed in the Draft
Revised Contingency Measure
Guidance, we issued the draft revised
guidance document because recent
court decisions had invalidated key
aspects of EPA’s historical approach to
implementing the contingency measure
requirement, and these court decisions
had the effect of prohibiting an
approach that many air agencies have
historically used to meet the
contingency measure requirement.®”

The EPA developed the Draft Revised
Contingency Measure Guidance based
on the recommendations of an ad hoc
internal working group, referred to as
the Contingency Measure Task Force,
that the EPA assembled soon after the
D.C. Circuit Court of Appeals decision
in Sierra Club v. EPA.98 The
Contingency Measure Task Force was
comprised of EPA program staff and
attorneys from both the EPA regions and
headquarters. During the process of
developing options for EPA
management consideration and
preparing the Draft Revised Contingency

96 See, for example, EPA Office of Transportation
and Air Quality, “Implementing Clean Air Act
Section 182(d)(1)(A): Transportation Control
Measures and Transportation Control Strategies to
Offset Growth in Emissions Due to Growth in
Vehicle Miles Travelled,” EPA-420-B-12-053,
August 2012 (revised guidance in light of the Ninth
Circuit Court of Appeals decision in Association of
Irritated Residents v. EPA, 632 F.3d 584, at 596-597
(9th Cir. 2011), reprinted as amended on January
27,2012).

97 Draft Revised Contingency Measure Guidance,
p- 2.

98 The Sierra Club v. EPA decision adopted the
rationale of an earlier decision by the Ninth Circuit
Court of Appeals in Bahr v. EPA that invalidated
already-implemented measures as contingency
measures for the purposes of CAA section 172(c)(9).
Sierra Club v. EPA, 21 F.4th 815, 827-28 (D.C. Cir.
2021) and Bahr v. EPA, 836 F.3d 1218 (9th Cir.
2016).
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Measure Guidance, California air
agencies made their views known to the
EPA, but those agencies played no part
in the drafting or review of the
recommendations made by the
Contingency Measure Task Force to EPA
management or the substance of the
Draft Revised Contingency Measure
Guidance itself.

Also in the spirit of cooperative
federalism, the EPA routinely
communicates with state and local air
agencies responsible for SIPs and SIP
revisions regarding compliance with SIP
requirements. Again, the states are
responsible for adoption and
submission of SIPs and SIP revisions
and there are consequences for failure to
meet SIP submission deadlines.

In this instance, the EPA engaged
with state and local air agencies to hear
their concerns over meeting the
contingency measure SIP requirements
and to provide a description of the types
of revisions to the contingency measure
guidance that EPA staff were developing
for consideration by EPA management.
The impetus for heightened interest on
the part of state and local air agencies
was the need to meet near-term
deadlines for submission of SIP
revisions addressing the contingency
measure SIP requirements for multiple
ozone and PM, s NAAQS. Documents
cited by the commenter as evidence of
collusion simply reveal that the EPA
was responsive to state and local agency
requests for insight as to what the
contingency measure guidance revisions
might entail if and when approved by
EPA management. Thus the air agencies
that developed SIP revisions in reliance
on the descriptions by EPA staff of not-
yet-approved revisions to the
contingency measure guidance were
taking a risk that the guidance, once
made publicly available, would differ in
material ways from what EPA staff had
described.

With respect to the commitments that
the EPA made in connection with the
Padilla Contingency Measures
Subgroup,?? the EPA did not commit to
making any specific revisions to the
contingency measure guidance or to
making any revisions to the guidance
that are inconsistent with the CAA or
case law. Rather, the Agency committed
“to explore interpretations and
approaches that are consistent with the
court decisions” and, among other

99 The Padilla Contingency Measures Subgroup
was one of several such ad hoc groups assembled
in response to an inquiry from U.S. Senator Padilla.
See the letter dated December 3, 2021, from Joseph
Goffman, Principal Deputy Assistant Administrator
to U.S. Senator Alex Padilla, responding to letter
dated October 19, 2021, from U.S. Senator Alex
Padilla to Michael Regan, Administrator, EPA.

things, “‘to revisit” the general bases for
calculating the amount of emission
reductions that contingency measures
should provide, but as noted previously,
the EPA did not commit to any
particular outcome. The Contingency
Measure Task Force followed through
on these commitments through meetings
and review of draft documents that were
internal to the EPA and eventual
publication of notice in the Federal
Register of the availability of the Draft
Revised Contingency Measure Guidance
for public review and comment. We
believe the revised draft guidance
provides an approach that state and
local air agencies may use to meet the
contingency measure SIP requirements
under the CAA.

The EPA issued the Draft Revised
Contingency Measure Guidance on
March 17, 2023, and sought public
comment on section 3 (“Showing that
the CMs Achieve Sufficient
Reductions”), section 4 (‘‘Reasoned
Justification for Less Than OYW of
Progress’’), and section 5 (“Guidance on
Timing of Reductions from CMs”) of the
draft guidance over a 30-day period
ending April 24, 2023.100 We applied
the underlying concepts of the draft
guidance in our evaluation of the SJV
PM, s Contingency Measure SIP,
described as much in our proposed rule,
and provided a 30-day comment period
ending January 9, 2024, consistent with
the public notice requirements of the
CAA and the Administrative Procedure
Act. 101

For this action, we evaluated the two
individual District contingency
measures, the Residential Wood
Burning Contingency Measure and the
Rural Open Areas Contingency Measure,
to determine whether they met the
requirements for such measures under
the CAA and the EPA’s regulations. We
also considered the sum of the emission
reductions from the two individual
District contingency measures plus
CARB’s Smog Check Contingency
Measure relative to the recommended
amount we have indicated contingency
measures should achieve. Because the
measures, considered together, would
not achieve the recommended amount
of emission reductions for NOx, CARB
and the District submitted infeasibility
demonstrations documenting the
unavailability of additional feasible
contingency measures for that PMs s
precursor.

We reviewed and evaluated the
infeasibility demonstrations and in our
proposed rule provided the rationale for
our conclusion that the individual

10088 FR 17571.
10188 FR 87988.

District contingency measures met the
applicable requirements for such
measures and that CARB and the
District had provided a reasoned
justification, through the infeasibility
demonstrations, for not adopting
contingency measures sufficient to
achieve the recommended amount of
emission reductions for NOx. In this
action, we are finalizing our approval of
the SJV PM, s Contingency Measure SIP
for the reasons given in the proposed
rule, as clarified and supplemented in
responses to comments. While the
Valley EJ Organizations object to the
consideration of feasibility in
connection with the contingency
measure SIP requirement, the
commenters have raised no specific
objection our evaluation of the
infeasibility demonstrations from CARB
and the District upon which our final
approval rests.

In summary, in our proposed rule on
the State’s contingency measure SIP
submissions for the PM, s NAAQS in the
San Joaquin Valley, as well as our Draft
Revised Contingency Measures
Guidance, we articulated a reasoned
justification for the change in EPA
policy on the contingency measure
requirements and respond in this
document to comments opposing those
policy changes, and we explained how
we were reviewing the 2023 SIP
Submissions in light of the new
guidance. The EPA believes that such
actions satisfy the applicable
requirements for public process under
the CAA and Administrative Procedure
Act, as well as our responsibilities to
engage state and local air agencies on
CAA requirements and the development
of SIP revisions in the wake of
applicable court decisions.

II1. Environmental Justice
Considerations

As described in detail in our proposal,
the EPA reviewed environmental and
demographic data for the San Joaquin
Valley using the EPA’s EJ screening and
mapping tool (“EJSCREEN"’) and
compared the data to the corresponding
data for the United States as a whole,
and to California as a whole.102 The
results of the analysis are provided for

102 EJSCREEN provides a nationally consistent
dataset and approach for combining environmental
and demographic indicators. EJSCREEN is available
at https://www.epa.gov/ejscreen/what-ejscreen. The
EPA used EJSCREEN to obtain environmental and
demographic indicators representing each of the
eight counties in the San Joaquin Valley. These
indicators are included in EJSCREEN reports that
are available in the rulemaking docket for this
action. EPA Region IX, “EJSCREEN Analysis for the
Eight Counties of the San Joaquin Valley
Nonattainment Area,” August 2022.
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informational and transparency
purposes.

This final action approves the State’s
contingency measure SIP submissions
for the 1997 annual, 2006 24-hour, and
2012 annual PM, s NAAQS in the San
Joaquin Valley. Information on these
PM, s NAAQS and their relationship to
health impacts can be found at 62 FR
38652 (July 18, 1997), 71 FR 61144
(October 17, 2006), and 78 FR 3086
(January 15, 2013), respectively. We
expect that this action and resulting
emission reductions will generally be
neutral or contribute to reduced
environmental and health impacts on all
populations in the San Joaquin Valley,
including communities with EJ
concerns. At a minimum, this action
would not worsen existing air quality
and is expected to help ensure the area
is meeting requirements to attain and/or
maintain air quality standards. Further,
there is no information in the record
indicating that this action is expected to
have disproportionately high or adverse
human health or environmental effects
on a particular group of people.

IV. EPA Action

For the reasons described in our
proposed rule and in responses to
comments and under CAA section
110(k)(3), the EPA is taking final action
to approve SIP revisions submitted by
CARB on June 8, 2023, and October 16,
2023, for the San Joaquin Valley to
address the contingency measure SIP
requirements for San Joaquin Valley for
the 1997 annual, 2006 24-hour, and
2012 annual PM, s NAAQS.

The SIP submissions include the
contingency measure plan element for
San Joaquin Valley for the relevant
PM, s NAAQS (referred to herein as the
“SJV PM, s Contingency Measure SIP”’)
and two specific contingency measures,
referred to herein as the Residential
Wood Burning Contingency Measure
and the Rural Open Areas Contingency
Measure. We are approving the SJV
PM, 5 Contingency Measure SIP as
meeting the applicable requirements of
CAA section 172(c)(9) and 40 CFR
51.1014 for San Joaquin Valley for the
applicable PM> s NAAQS based on our
approval of these two contingency
measures, the emission reductions from
the two contingency measures and the
Smog Check Contingency Measure, and
our review of the State’s infeasibility
demonstrations provided in the SJV
PM, s Contingency Measure SIP.

The Residential Wood Burning
Contingency Measure and the Rural
Open Areas Contingency Measure are
included in amendments to SJVUAPCD
Rule 4901 (“Wood Burning Fireplaces
and Wood Burning Heaters””) and Rule

8051 (“Open Areas”), respectively. We
are taking final action to approve the
two specific contingency measures
because they meet the requirements
under CAA section 172(c)(9) and 40
CFR 51.1014 for such measures.

As discussed in Section I.B of the
proposed rule, on November 26, 2021,
the EPA disapproved the contingency
measure SIP elements submitted for the
2006 24-hour and 2012 annual PM> 5
NAAQS for San Joaquin Valley.103
These disapprovals were effective on
December 27, 2021. In a separate action
published on November 26, 2021, also
effective December 27, 2021, the EPA
disapproved the contingency measure
element for the 1997 annual PM, 5
NAAQS for San Joaquin Valley.104

In our November 26, 2021 final
disapprovals, we noted that offset and
highway sanctions under CAA sections
179(b)(2) and 179(b)(1), respectively,
would not apply if California submits,
and the EPA approves, a SIP submission
or submissions that correct the
deficiencies identified in our final
actions prior to the imposition of
sanctions.105 Through this final
approval action, we find that California
has corrected the deficiencies associated
with the contingency measure elements
for the 1997 annual, 2006 24-hour and
2012 annual PM, s NAAQS for San
Joaquin Valley. Thus, upon the effective
date of this final rule, all sanctions and
any sanctions clocks associated with the
disapprovals of the contingency
measure elements for the 1997 annual,
2006 24-hour and 2012 annual PM, s
NAAQS for San Joaquin Valley will be
permanently terminated.106

Lastly, based on this final action, we
find that our FIP obligation arising from
our December 6, 2018 finding of failure
to submit is terminated, and thus, we
will not be taking final action on our
August 8, 2023 proposed PM, s
contingency measure FIP for San
Joaquin Valley.107

V. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In

10386 FR 67343.

10486 FR 67329.

10586 FR 67329, 67341 and 86 FR 67343, 67346—
67347. We note that, concurrent with our proposed
rules to approve the State’s 2023 SIP submissions,
the EPA issued an interim final determination that
stayed offset sanctions and deferred highway
sanctions. 88 FR 87934 (December 20, 2023).

106 [n addition, our CAA section 110(c) FIP
obligations arising from the disapprovals of the
contingency measure elements will be permanently
terminated.

107 See our December 20, 2023 proposed rule at
88 FR 87991 for a discussion of the finding of
failure to submit and related FIP obligation.

accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of
SJVUAPCD Rule 4901 (“Wood Burning
Fireplaces and Wood Burning Heaters”’),
amended May 18, 2023, which regulates
emissions from wood burning
fireplaces, wood burning heaters, and
outdoor wood burning devices, and
Rule 8051 (“Open Areas’’), amended
September 21, 2023, which regulates
fugitive dust from open areas. The May
18, 2023 version of Rule 4901 and the
September 21, 2023 version of Rule
8051 will replace the previously
approved versions of these rules,
respectively, in the California SIP. The
EPA has made, and will continue to
make, these documents available
through www.regulations.gov and at the
EPA Region IX Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, the EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves a state plan and
related measures as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 14094 (88 FR
21879, April 11, 2023);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);
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¢ Is not subject to Executive Order
13045 (62 FR 19885, April 23, 1997)
because it approves a state program;

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the final rule does not
have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994) directs Federal
agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on communities with EJ
concerns to the greatest extent
practicable and permitted by law. The
EPA defines EJ as “the fair treatment
and meaningful involvement of all
people regardless of race, color, national
origin, or income with respect to the
development, implementation, and
enforcement of environmental laws,
regulations, and policies.” The EPA
further defines the term fair treatment to
mean that “no group of people should
bear a disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

CARB and the District did not
evaluate EJ considerations as part of the
SIP submissions addressed in this
action; the CAA and applicable
implementing regulations neither
prohibit nor require such an evaluation.
The EPA performed an EJ analysis, as
described in section IIT of this document
and section VI of the EPA’s proposed
rule, entitled “Environmental Justice
Considerations.” The EPA conducted
this analysis for the purpose of
providing additional context and
information about this rulemaking to the
public, and the EPA does not rely on
this analysis as a basis for this final
action. In addition, the EPA has
addressed comments on Executive
Orders relating to EJ in Response to

Comment 9 of this document. Due to the
nature of the action being taken here,
this action is expected to have a neutral
to positive impact on the air quality of
the affected area. In addition, there is no
information in the record upon which
this decision is based inconsistent with
the stated goal of E.O. 12898 of
achieving EJ for communities with EJ
concerns.

This action is subject to the
Congressional Review Act, and the EPA
will submit a rule report to each House
of the Congress and to the Comptroller
General of the United States. This action
is not a ““major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 3,
2024. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review, nor does it extend the time
within which a petition for judicial
review may be filed, and it shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ammonia,
Incorporation by reference,
Intergovernmental relations, Nitrogen
oxides, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: September 25, 2024.

Martha Guzman Aceves,
Regional Administrator, Region IX.

For the reasons discussed in the
preamble, part 52, chapter I, title 40 of

the Code of Federal Regulations is
amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(334)(i)(B)(3),
(c)(535)(1)(A)(2), (c)(618) and (619) to
read as follows:

§ 52.220 Identification of plan—in part.
* * * * *
(C] * * %

(334) * % %

(1) * *x %

(B) * * %

(3) Previously approved on February
17, 2006, in paragraph (c)(334)(i)(B)(2)
of this section and now deleted with
replacement in paragraph
(c)(619)(1)(A)(1) of this section: Rule
8051, “Open Areas,” amended on
August 19, 2004.

(535) N

(1) * *x %

(A] * * %

(2) Previously approved on July 22,
2020, in paragraph (c)(535)(i)(A)(1) of
this section and now deleted with
replacement in paragraph
(c)(618)(1)(A)(1) of this section: Rule
4901, “Wood Burning Fireplaces and
Wood Burning Heaters,” amended on
June 20, 2019.

* * * * *

(618) The following plan revisions
were submitted electronically on June 8,
2023, by the Governor’s designee, as an
attachment to a letter dated June 7,
2023.

(i) Incorporation by reference. (A) San
Joaquin Valley Unified Air Pollution
Control District.

(1) Rule 4901, “Wood Burning
Fireplaces and Wood Burning Heaters,”
amended on May 18, 2023.

(2) [Reserved]

(B) [Reserved]

(ii) Additional materials. (A) San
Joaquin Valley Unified Air Pollution
Control District.

(1) “PM, s Contingency Measure State
Implementation Plan Revision (May 18,
2023),” adopted on May 18, 2023,
excluding Rule 4901, “Wood Burning
Fireplaces and Wood Burning Heaters.”

(2) [Reserved]

(B) [Reserved]

(619) The following plan revision was
submitted electronically on October 16,
2023, by the Governor’s designee, as an
attachment to a letter dated October 13,
2023.

(i) Incorporation by reference. (A) San
Joaquin Valley Unified Air Pollution
Control District.

(1) Rule 8051, “Open Areas,”
amended on September 21, 2023.

(2) [Reserved]

(B) [Reserved]

(ii) [Reserved]

* * * * *

§52.237 [Amended]

m 3. Section 52.237 is amended by
removing and reserving paragraphs
(a)(9), (10) and (11).

[FR Doc. 2024-22681 Filed 10—-3—24; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 170

[EPA-HQ-OPP-2022-0133; FRL-8528-05—
OCSPP]

RIN 2070-AK92

Pesticides; Agricultural Worker
Protection Standard; Reconsideration
of the Application Exclusion Zone
Amendments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is finalizing
revisions to the application exclusion
zone (AEZ) requirements in the
Agricultural Worker Protection
Standard (WPS). EPA has determined
that several aspects of the AEZ
provisions, such as those regarding the
applicability of the AEZ and distance
determination criteria, should be
revised to reinstate previous
requirements that better protect public
health and limit exposure for those who
may be near ongoing pesticide
applications. To restore these
protections, EPA is finalizing the AEZ
rule proposed on March 13, 2023, as
proposed without change.

DATES: This final rule is effective
December 3, 2024. The incorporation by
reference of certain publications listed
in the regulations is approved by the
Director of the Federal Register as of
December 3, 2024.

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2022-0133, is
available online at https://
www.regulations.gov. Additional
information about dockets generally,
along with instructions for visiting the
docket in-person, is available at https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Carolyn Schroeder, Pesticide Re-
Evaluation Division (7508M), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001;
telephone number: (202) 566—2376;
email address: schroeder.carolyn@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

A. Does this action apply to me?

You may be potentially affected by
this action if you work in or employ
persons working in crop production
agriculture where pesticides are

applied. The following list of North
American Industrial Classification
System (NAICS) codes is not intended
to be exhaustive, but rather provides a
guide to help readers determine whether
this document applies to them.
Potentially affected entities may
include:

e Agricultural Establishments (NAICS
code 111000);

e Nursery and Tree Production
(NAICS code 111421);

e Timber Tract Operations (NAICS
code 113110);

e Forest Nurseries and Gathering of
Forest Products (NAICS code 113210);

e Farm Workers (NAICS codes 11511,
115112, and 115114);

o Pesticide Handling on Farms
(NAICS code 115112);

e Farm Labor Contractors and Crew
Leaders (NAICS code 115115);

e Pesticide Handling in Forestry
(NAICS code 115310);

e Pesticide Manufacturers (NAICS
code 325320);

e Farm Worker Support
Organizations (NAICS codes 813311,
813312, and 813319);

e Farm Worker Labor Organizations
(NAICS code 813930); and

e Crop Advisors (NAICS codes
115112, 541690, 541712).

If you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

B. What is the Agency’s authority for
taking this action?

This action is issued under the
authority of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 through 136y,
particularly sections 136a(d), 1361, and
136w.

C. What action is the Agency taking?

EPA is finalizing the AEZ rule that
was proposed on March 13, 2023 (88 FR
15346; FRL-8528-03—0OCSPP)
(hereinafter “2023 Proposed Rule”; Ref.
1), as proposed and without change. In
so doing, the Agency is revising certain
AEZ requirements of the WPS that were
amended by EPA in a final rule
published on October 30, 2020
(hereinafter “2020 AEZ Rule”’; Ref. 2).
As further explained in Unit I1.A.4., the
effective date of the 2020 AEZ Rule was
stayed pursuant to a court order; that is,
the 2020 AEZ Rule has not gone into
effect. This rulemaking, once in effect,
replaces the requirements that were
published under the 2020 AEZ Rule but
never went into effect.

Specifically, EPA is rescinding three
of the amendments outlined in the 2020

AEZ Rule and reinstating the related
AEZ requirements as published in a
final rule on November 2, 2015
(hereinafter 2015 WPS”’; Ref. 3), with
certain modifications. The following
three amendments from the 2020 AEZ
Rule are being rescinded:

1. The area where the AEZ applies.
This rule rescinds language from the
2020 AEZ Rule that limited the
applicability of the AEZ to the
agricultural employer’s property. As
such, with this rule, applications must
be suspended whenever someone is
within the AEZ, regardless of whether
that person is on or off the agricultural
establishment.

2. The exception to application
suspension requirements for property
easements. Under this rule, applications
must be suspended whenever someone
is within an AEZ, even if they are not
employed by the establishment and in
an area subject to an easement that
prevents the agricultural employer from
temporarily excluding those individuals
from that area.

3. The distances from the application
equipment in which entry restrictions
associated with ongoing ground-based
pesticide applications apply. Under this
rule, the AEZ distance is 100 feet for
ground-based fine spray applications
and 25 feet, generally, for ground-based
applications using medium or larger
droplet sizes.

EPA is also amending the AEZ
provisions in the 2015 WPS as follows:

1. Clarifies when suspended
applications may be resumed. This rule
specifies that applications that were
suspended due to individuals entering
an AEZ may be resumed after those
individuals have left the AEZ. As a
result, this rule supersedes EPA’s
previous interpretive guidance on
resuming applications in circumstances
when individuals off-establishment are
in the AEZ (see Unit VI.B.; Refs. 4
through 6).

2. Provides an exemption allowing
owners and their immediate family to
remain within the AEZ in certain
scenarios. Under this rule, farm owners
and members of their immediate family
may shelter within closed structures
within an AEZ during pesticide
applications, provided that the owner
has instructed the handlers that only the
owner’s immediate family are inside the
closed shelter and that the application
should proceed despite their presence.
Handlers may proceed with applications
under these circumstances.

3. Replaces the volume median
diameter (VMD) criteria with droplet
size classification standards. Under this
rule, the standard that will be used as
the droplet size criterion when making
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AEZ distance determinations based on
droplet size is the technical standard
established by the American Society of
Agricultural Engineers (ASAE). ASAE
was renamed the American Society of
Agricultural and Biological Engineers
(ASABE) in 2005, which is also
endorsed by the American National
Standards Institute (ANSI). Although
ASABE is now the organization of
record for these standards, the specific
size standard reflects the name of the
organization that existed at the time that
the standard was established.

Each of these changes is explained in
more detail in Unit IV.

D. Why is the Agency taking this action?

EPA reexamined the 2020 AEZ Rule
consistent with Executive Order 13990
(Ref. 7), and in response to a factual
error that EPA discovered in the 2020
AEZ Rule’s preamble while compiling
the administrative record for litigation
(see Unit II.A.4 and Unit II.A.5.). As a
result of EPA’s reexamination of the
2020 AEZ Rule, the Agency determined
that certain amended AEZ requirements
in the 2020 AEZ Rule should be
rescinded, with several protections from
the 2015 WPS regulatory text being
reinstated. EPA determined that
reinstatement of these protections from
the 2015 WPS will be more effective at
reducing potential exposures from
ongoing pesticide applications and
promote public health for all
populations and communities near
agricultural establishments. In addition,
EPA’s analysis supporting the 2015
WPS shows that these protections will
better support the Agency’s efforts to
reduce disproportionate risks associated
with agricultural pesticide exposures
that currently fall on populations and
communities with a history of
environmental justice concerns,
particularly agricultural employees (i.e.,
workers and handlers), the employees’
families, and the communities that live
near establishments that use pesticides
(Ref. 3). Reinstating the regulatory text
for certain AEZ requirements from the
2015 WPS will be associated with
minimal cost to the regulated
community, as described in Unit III.
These revisions are consistent with
FIFRA’s mandate to protect health and
the environment against unreasonable
risk to humans or the environment,
taking into account the economic,
social, and environmental costs and
benefits.

E. What are the estimated incremental
impacts of this action?

EPA assessed the potential
incremental economic impacts of this
action, as compared to both the 2015

WPS and the 2020 AEZ Rule. EPA used
this approach because the 2015 WPS
has continued to provide the operative
regulatory language for the AEZ
requirements during the court-ordered
stay of the 2020 AEZ Rule (see Unit
II.A.4.). As compared to the 2015 WPS,
EPA determined that the 2020 AEZ Rule
had minimal impacts (see Unit IILA.).
Similarly, EPA found that the impact of
the changes in this final rule on
agricultural establishments is likely to
be small relative to the 2020 AEZ Rule
(see Unit III.B.). EPA’s analysis
addresses other implications of this
action as well (see Unit III.C.).

I1. Context and Goals for This
Rulemaking

A. Context for This Rulemaking
1. The WPS

EPA implements FIFRA’s mandate to
limit adverse effects on human health in
part through the WPS regulation
codified at 40 CFR part 170. The WPS
is a uniform set of requirements for
workers, handlers, and their employers
that are generally applicable to all
agricultural pesticides and are
incorporated onto agricultural pesticide
labels by reference. The WPS is
intended to reduce the risk of illness
and injury to agricultural workers and
pesticide handlers who may be exposed
to pesticides while working. The WPS
requirements are generally applicable to
pesticides used in crop production
agriculture and made applicable to
certain pesticide products through
FIFRA’s pesticide product registration
process by inclusion of a statement
requiring WPS compliance on the
product label. The WPS requirements
complement the product-specific
labeling restrictions and are intended to
minimize occupational exposures
generally. When a registered pesticide
label includes a statement requiring
compliance with the WPS, any failure to
comply with the WPS when using a
pesticide is a violation of FIFRA.

The risk reduction measures of the
WPS may be characterized as being one
of three types: information, protection,
and mitigation. To ensure that
employees will be informed about
exposure to pesticides, the WPS
requires that workers and handlers
receive training on general pesticide
safety, and that employers provide
access to information about the
pesticides with which workers and
handlers may have contact. To protect
workers and handlers from pesticide
exposure, the WPS prohibits the
application of pesticides in a manner
that exposes workers or other persons,
generally prohibits workers and other

persons from being in areas being
treated with pesticides, and generally
prohibits workers from entering a
treated area while a restricted-entry
interval (REI) is in effect (with limited
exceptions that require additional
protections). In addition, the rule
protects workers by requiring employers
to notify them about areas on the
establishment treated with pesticides
through posted and/or oral warnings.
The rule protects handlers by ensuring
that they understand proper use of and
have access to required personal
protective equipment (PPE). Finally, the
WPS has provisions to mitigate
exposures if they do occur by requiring
the employer to provide workers and
handlers with an ample supply of water,
soap, and towels for routine washing
and emergency decontamination. The
employer must also make transportation
available to a medical care facility if a
worker or handler may have been
poisoned or injured by a pesticide and
provide health care providers with
information about the pesticide(s) to
which the person may have been
exposed.

2. History of the AEZ Requirements

In 2015, EPA promulgated a final rule
that comprehensively revised the WPS
for the first time since 1992 (Ref. 8). The
2015 WPS added several pesticide-
related safety measures and
strengthened elements of the existing
regulation in areas including training,
notification, pesticide safety and hazard
communication information, and use of
PPE. The 2015 WPS also implemented
updated requirements for providing
supplies for routine washing and
emergency decontamination.

Under the WPS established in 1992
(57 FR 38101, August 21, 1992 (FRL-
3374-6)), the pesticide handler’s
employer and the pesticide handler
were required to ensure that no
pesticide is applied in a manner that
may contact, either directly or through
drift, any agricultural worker or other
person, other than an appropriately
trained and equipped pesticide handler
involved in the application (Ref. 8). This
prohibition is often referred to as the
“Do Not Contact” provision and is
applicable in all situations, without
limitations on distance or location of the
individuals. This particular provision
was carried over into the 2015 WPS
revisions and has remained unchanged
(Ref. 3).

Among other changes to improve
public health and to build upon the
existing protections of the 1992 WPS,
the 2015 WPS established AEZ
requirements for outdoor production
application to reinforce the existing “Do
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Not Contact” provision and to enhance
overall compliance with safe
application practices intended to protect
agricultural workers and bystanders
from pesticide exposure from sprays
and drift (Ref. 3). The AEZ is an area
surrounding the point(s) of pesticide
discharge from the application
equipment that must generally be free of
all persons during pesticide
applications. The AEZ moves with the
application equipment while the
application is ongoing and ceases to
exist around the equipment once the
pesticide application ends. After the
application has been completed or the
application equipment has moved on to
a new area, entry restrictions associated
with treated areas go into effect.

The 2015 WPS requirement at 40 CFR
170.505(b) required pesticide handlers
(applicators) making a pesticide
application to temporarily suspend the
application if any worker or other
person, other than trained and equipped
handlers assisting in the application,
was within the AEZ. The 2015 WPS
revisions further required a handler to
suspend an application if a worker or
other person was in any portion of the
AEZ, on or off the establishment. These
restrictions were intended to bolster the
protections afforded by the “Do Not
Contact” provision, promote an
application approach aimed at reducing
incidents in which people in areas
adjacent to pesticide applications could
be affected by either direct contact or
drift, and establish a well-defined area
from which people generally must be
excluded during ongoing applications.
The AEZ requirement was one of the
many public health protection tools
incorporated into the 2015 WPS rule to
emphasize one of the key safety points
in both the WPS and on pesticide labels:
do not spray people.

As outlined in the 2015 WPS, the size
of the AEZ was dependent largely on
the application method used. For aerial,
air blast, fumigant, smoke, mist, and fog
applications, as well as sprays using a
spray quality (droplet spectrum) of
smaller than medium (defined as VMD
of less than 294 microns), the area
encompassed 100 feet from the
application equipment in all directions.
For other applications sprayed from a
height of greater than 12 inches from the
planting medium using a spray quality
(droplet spectrum) of medium or larger
(defined as VMD of 294 microns or
greater), the area encompassed 25 feet
from the application equipment in all
directions. For all other applications,
there was no AEZ.

3. The 2020 AEZ Rule Modifying the
AEZ Provisions of the 2015 WPS

On October 30, 2020, EPA published
revisions to the AEZ provisions under
the WPS (Ref. 1). The 2020 AEZ Rule
would have modified the AEZ
requirements to limit the AEZ to an
agricultural employer’s property where
an agricultural employer can lawfully
exercise control over employees or
bystanders who may be within the AEZ
during an application, and would have
simplified the criteria for determining
the AEZ distances for ground spray
applications. In addition, clarifications
were made on when applications may
resume after being suspended due to
someone entering the AEZ, as well as
providing an exemption for farm owners
and their immediate family so that they
would not have to leave their homes or
another enclosed structure when it is
located within an AEZ. The 2020 AEZ
Rule revisions did not include any
changes to the “Do Not Contact”
provision in the WPS, which still
prohibited applying pesticides in a
manner that may result in contact either
directly or through drift. The rule was
set to go into effect on December 29,
2020; however, the effective date was
stayed by the court.

4. Actions Under Judicial Review

As explained in the Federal Register
of May 16, 2022 (87 FR 29673; FRL—-
9803—-01-OCSPP), two civil actions
were filed in the U.S. District Court for
the Southern District of New York
(S.D.N.Y.) on December 16, 2020,
challenging the 2020 AEZ Rule (now
consolidated as case number 1:20—cv—
10642). Additionally, two petitions for
review were filed in the U.S. Second
Circuit Court of Appeals on December
17, 2020 (case numbers 20—4174 and
20—4203), which have been held in
abeyance pending the proceedings in
the district court.

On December 28, 2020, S.D.N.Y.
issued an order granting plaintiffs’
request for a temporary restraining order
(TRO) and injunctive relief (Ref. 9). The
court’s order stayed the December 2020
effective date of the 2020 AEZ Rule and
enjoined all EPA authorities who would
otherwise take action to make the 2020
AEZ Rule effective from doing so.
Following the December 2020 order,
S.D.N.Y. issued several additional
orders consented to by both EPA and
the plaintiffs, further extending the
preliminary injunction and staying all
proceedings in the case (e.g., Ref. 10).
As aresult, the 2020 AEZ Rule has
never gone into effect.

5. EPA’s Reconsideration of Certain
2020 AEZ Rule Amendments

Concurrent with the ongoing
litigation, the 2020 AEZ Rule was
included among several EPA actions
identified for review in accordance with
Executive Order 13990 (Refs. 7 and 11).
In the course of reviewing both the 2015
WPS and 2020 AEZ Rules in accordance
with Executive Order 13990, EPA found
that some of the 2020 revisions to the
AEZ requirements (specifically, the
2020 AEZ Rule’s simplification of AEZ
distance requirements and the
limitation of the applicability of the
AEZ requirements to the agricultural
establishment’s boundaries) are
inconsistent with the objectives of
protecting against unreasonable adverse
effects on human health and the
environment and limiting exposure to
dangerous chemicals and pesticides for
all populations, including those who
may experience disproportionate
burden or risks such as workers,
handlers, and those who live, work, or
play on or near agricultural
establishments. The Agency determined
that the 2020 changes did not effectively
balance the potential social and
economic costs associated with limiting
the AEZ requirements to areas under the
owner’s control and simplifying the
distance criteria for ground-based spray
applications (Ref. 1).

Furthermore, while preparing the
administrative record for litigation, EPA
discovered a factual error contained in
the preamble of the 2020 AEZ Rule
regarding the scope of AEZ content
within EPA-approved trainings.
Specifically, the preamble to the 2020
AEZ Rule states that “EPA-approved
trainings since 2018 . . . have also
incorporated EPA’s 2016 guidance on
how to apply pesticides near
establishment borders and provide
information on various measures
applicators or handlers can take to
prevent individuals from being
contacted by spray or through drift,”
and listed examples of such measures
(Ref. 2). This assertion in the 2020 AEZ
Rule was in error. While all EPA-
approved trainings are in compliance
with the WPS because they address the
minimum requirements of the AEZ (40
CFR 170.501), after reevaluating the
rule, EPA has determined that some of
the trainings it has approved since 2018
only contain a partial set of the topics
provided in guidance regarding best
pesticide application practices near the
borders of an establishment and on
potential measures that can be used to
prevent contact through drift (Refs. 4
through 6). Therefore, the reliance on
this inaccurate assumption provides
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further reason to reinstate the 2015 WPS
requirements regarding the applicability
of AEZs off the establishment and
within easements.

B. Goals of This Rulemaking

With this final rule, EPA is restoring
protections originally established in the
2015 WPS that were amended by the
2020 AEZ Rule. By reestablishing the
AEZ distances from the 2015 WPS and
reinstating the applicability of the AEZ
off-establishment and in easements, the
rule will protect the health of all who
may be within the vicinity of an ongoing
pesticide application. Since agricultural
workers, their families, and
communities living near agricultural
establishments may represent
populations of environmental justice
concern, the rulemaking also supports
EPA’s broader efforts to reduce the
disproportionate burden of pesticide
exposure on certain communities.
Reducing such disproportionate
burdens was a goal of both the 2015
WPS and Executive Order 13990 (Refs.
3 and 7).

EPA also seeks to improve the clarity
of the AEZ regulation with this action.
Hence, this rule retains the clarification
from the 2020 AEZ Rule that specifies
that suspended applications may
resume once no one is in the AEZ. As
discussed in more depth in Unit V.E.,
that clarification will supersede EPA’s
previous interpretive guidance (“2016/
2018 Guidance”) on resuming
applications in situations where people
off the agricultural establishment are in
the AEZ (Refs. 4 through 6). EPA
anticipates that eliminating the 2016/
2018 Guidance and relying instead on
the plain language of the regulation will
make the AEZ requirements clearer and
support their implementation and
enforcement.

To further clarify the AEZ
requirements, EPA is finalizing new
amendments to the criteria used to
define droplet sizes and thus to
determine AEZ distances. The 2015
WPS used a VMD value of 294 microns
to distinguish between ““fine” and
“medium” or larger droplets, and thus
to determine whether the AEZ should
be 25 or 100 feet. The specific VMD
value was derived from the original
version of the ASABE standard, which
is often referenced in nozzle
manufacturers’ selection guides.
However, the ASABE standard has been
revised several times, and ASABE no
longer defines “medium” by a single
numerical VMD value, but rather by a
range. Moreover, applicators in the field
often determine droplet size by selecting
the appropriate nozzle according to its
ASABE rating. EPA is therefore

finalizing its proposal to define droplet
sizes as “medium” or larger by
incorporating the ASABE standard
itself. The ASABE standard is familiar
to and well understood by the regulated
community.

Additionally, EPA aims with this rule
to provide some regulatory relief for
family-operated farms where it does not
increase exposure risk to workers and
bystanders. Therefore, this action
finalizes the exemption for immediate
family members under specific
scenarios to remain within the AEZ,
reducing management complexities for
farming families.

III. Economic Analysis
A. 2015 WPS Baseline Assessment

Since the 2020 AEZ Rule has not been
implemented due to the court-ordered
stay discussed in Unit IT.A.4., the 2015
WPS has continued to provide the
operative regulatory language for the
AEZ requirements during the current
stay and any future extensions of the
stay. Therefore, the Agency has
determined that there will be no new
impacts from the portions of this rule
reinstating the 2015 WPS provisions
that make the AEZ applicable beyond
the boundaries of an agricultural
establishment and within easements on
the agricultural establishment.

Additionally, this rule reinstates the
2015 WPS criteria and factors for
determining AEZ distances at 40 CFR
170.405(a) for ground spray
applications, except for language around
VMD as a determining factor (see Unit
IV.C.). The Agency does not anticipate
any new costs or impacts due to
reinstating this regulatory language
since the 2015 WPS remains in effect.
Removing VMD from the AEZ criteria
and instead using droplet size
classifications (i.e., “medium” as
defined by the ASABE; see Unit VII.) is
expected to provide a clear, practical,
and easy approach for determining AEZ
and enclosed space distances. EPA
anticipates that this revision will
improve compliance with other AEZ
requirements and make it easier to
enforce these provisions by eliminating
any need to determine whether an
application is over or under the
specified VMD of 294 microns, as
required by the 2015 WPS.

EPA is also maintaining certain
revisions that were presented in the
2020 AEZ Rule, such as the provision
that clarifies that pesticide applications
that were suspended due to individuals
entering an AEZ may be resumed after
those individuals have left the AEZ, and
the exemption that allows farm owners
and members of their immediate family

(as defined in 40 CFR 170.305) to shelter
within closed structures within an AEZ
during pesticide applications, provided
that the owner has instructed the
handlers that only the owner’s
immediate family are inside the closed
shelter and that the application should
proceed despite their presence (further
described in Units IV.B.2. and V.F.). The
revision that clarifies when suspended
applications may resume better aligns
with EPA’s intent in the 2015 WPS.
While this clarification does not result
in any impacts compared to the intent
of the 2015 WPS, it does nullify the
2016/2018 Guidance, the impacts of
which are further described in Unit
III.C.

Finalizing an immediate family
exemption means that owners and their
immediate family members do not have
to leave their homes that are within an
AEZ if the doors and windows remain
closed. By retaining the immediate
family exemption, some applications
will be simpler and less burdensome
than the 2015 WPS since fewer
applications would need to be
suspended on family farms. The impact
is likely small, as the change would
only apply to immediate family
members of the farm owner who are
inside a structure and within the AEZ.
These changes are consistent with the
intent of the AEZ in the 2015 WPS,
particularly with regard to the
immediate family exemptions that are
applicable to other portions of the 2015
WPS. Maintaining these clarifications
and flexibilities provide some regulatory
relief that was sought after promulgation
of the 2015 WPS without increasing
exposure risks to workers or bystanders.

B. 2020 AEZ Rule Baseline Assessment

The 2020 AEZ Rule was initiated in
response to feedback from members of
the agricultural community, including
the U.S. Department of Agriculture
(USDA), State pesticide regulatory
agencies, several agricultural interest
groups, and a limited number of public
comments. These comments raised
concerns about the complexity and
enforceability of the AEZ requirements
after the 2015 WPS was promulgated.
For the 2020 AEZ Rule, EPA
qualitatively described the benefit of the
rule as a reduction in the complexity of
applying a pesticide (Ref. 12). The
benefits described were not monetary;
revising the requirements would have
reduced the complexity of arranging and
conducting pesticide applications and
enforcing the provisions. The benefits of
the 2020 AEZ Rule would have resulted
in some reduced management
complexity both on and off
establishment, because there would
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have been fewer situations where the
AEZ would have applied had the rule
gone into effect (i.e., the AEZ would not
have been applicable off the
establishment or for individuals within
an easement on the establishment). EPA
did not discuss any costs, or increased
risk from pesticide exposure, in the
2020 AEZ Rule’s supporting documents
due its reliance on the “Do Not Contact”
requirement that establishes the
responsibility of the applicator to
prevent pesticides from contacting
people either directly or through drift.
This is in part because the “Do Not
Contact” provision (further described in
Unit I1.A.2.) is applicable in all
situations, without limitations on
distance or the individual’s location
respective to the application.

Compared to the 2020 AEZ Rule, the
changes in this rulemaking will result in
the AEZ encompassing a greater area
and applying in more situations. Had
the 2020 AEZ Rule been implemented,
the 2020 AEZ Rule would have applied
only in situations where people can be
directed by the owner of the
establishment, while this rulemaking
would apply in all situations, regardless
of whether people may not be under the
direction of the owner, such as
individuals off the establishment or
within easements. To effectively
implement the changes in this rule
compared to the 2020 AEZ Rule, owners
and handlers may need to communicate
more frequently with those nearby the
establishment or within easements to
ensure that nobody is within the AEZ
and may require an application to be
suspended or rescheduled. However,
with the 2020 AEZ Rule as a baseline,
the impact of these changes on
agricultural establishments is likely to
be small. Conversely, having the AEZ be
applicable in all directions, regardless of
whether an individual is on or off the
establishment, may simplify
applications in the sense that the
handler does not need to apply different
requirements to different situations.

In addition, the 2020 AEZ Rule sought
to establish a simplified 25-foot AEZ for
all ground-based spray applications
above 12 inches, regardless of the
droplet size. This rule reinstates the
2015 WPS criteria and factors for
determining AEZ distances at 40 CFR
170.405(a) for ground spray
applications, except for language around
VMD as a determining factor (as further
explained in Units IV.C. and V.C.). If the
2020 AEZ Rule had gone into effect, this
action may have resulted in more
complex application strategies because
the different AEZ distances may have
come into play more often and owners
and handlers would have had to

consider more carefully the various
application and nozzle characteristics.
However, restoring the droplet size
criteria back to the 2015 WPS language
(i.e., medium droplets as a threshold)
results in increased protection from
applications using fine sprays that are
more susceptible to spray drift
compared to the 2020 AEZ Rule.
Additionally, EPA’s decision to not
reinstate VMD as a criterion and instead
rely on the ASABE standard’s definition
of “medium” droplet size better reflects
how applicators in the field determine
droplet size (by selecting the
appropriate nozzle according to its
ASABE rating). The change should
make it easier for applicators to
understand the original requirements
regarding how to achieve specific
droplet classifications and how to
implement the appropriate AEZ based
on that information. As a result, the
impact of these changes in droplet size
criteria is expected to be small
compared to the 2020 AEZ Rule.

As previously noted, EPA is retaining
certain changes made by the 2020 AEZ
Rule, such as the provision that clarifies
that pesticide applications that were
suspended due to individuals entering
an AEZ may be resumed after those
individuals have left the AEZ, and the
exemption that allows farm owners and
members of their immediate family (as
defined in 40 CFR 170.305) to shelter
within closed structures within an AEZ
during pesticide applications, provided
that the owner has instructed the
handlers that only the owner’s
immediate family are inside the closed
shelter and that the application should
proceed despite their presence (further
described in Units IV.B.2. and V.F.).
These changes are consistent with the
intent of the AEZ in the 2015 WPS,
particularly with regard to the
immediate family exemptions that are
applicable to other portions of the 2015
WPS. Retaining these clarifications and
flexibilities in this rule provides some
regulatory relief that was sought in the
2020 AEZ Rule without increasing
exposure risks to workers or bystanders.

Compared to the 2020 AEZ Rule, the
requirements of this rule regarding
individuals off the establishment and
within easements are more protective of
workers and bystanders when
implemented rather than relying on the
“Do Not Contact” requirement as the
only protective measure when
individuals are outside of the owner’s
control, as under the 2020 AEZ Rule.

Public comments submitted to the
docket during the 2015 WPS rulemaking
included examples of incidents where
workers were exposed to pesticide
applications from neighboring

establishments as well as from the
establishment where they were working.
EPA continues to receive reports of
incidents like those provided in past
comments, despite the “Do Not
Contact” requirement and the
expectation that applicators and
handlers must not spray pesticides in a
manner that may result in contact with
individuals. As noted in the 2015 WPS,
out of 17 incidents identified in the
comments, only one could have been
prevented if the AEZ was limited to the
boundaries of the agricultural
establishment, as would have been
established had the 2020 AEZ Rule gone
into effect. EPA’s analysis at the time
indicated that the AEZ, if complied
with, could have prevented at least four
of the incidents reported in the 2015
WPS comments, and possibly as many
as 12, depending on the actual distances
between the workers and application
equipment (Ref. 3). While the Agency is
unable to quantify the number of
incidents that could be reduced by the
AEZ, the AEZ requirements serve as an
important supplement to the “Do Not
Contact” requirements and are expected
to reduce the total number of exposures
if implemented correctly and
consistently.

C. Additional Considerations for the
Final Rule

While this final rule does not impose
additional requirements beyond what
the 2015 WPS requires, stakeholders
also requested that EPA codify 2016/
2018 Guidance stating that applicators
could resume applications when people
off the establishment were in the AEZ,
provided they first suspended the
application and then evaluated the
situation to ensure that no contact
would occur (Refs. 4 through 6). While
EPA determined not to codify the 2016/
2018 Guidance (for reasons explained in
Unit V.E.), stakeholders highlighted a
potential burden to handlers: pesticide
applications may be more difficult in
areas where vehicles can pass through
the AEZ. EPA considered but chose not
to adopt an exception for some vehicles
passing through an AEZ. An exception
for some vehicles could create
additional risks to vehicle occupants, as
described in Units V.B. and V.E. There
is no additional burden relative to the
2015 WPS in choosing not to adopt the
exception, because the 2015 WPS
contained no exception to the
requirement to suspend the application
when someone is in the AEZ (except for
properly trained and equipped handlers
involved in the application). The 2016/
2018 Guidance simply clarified when
suspended applications could resume.
Therefore, EPA concluded that the
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benefits of including an exception for
some vehicles were outweighed by
potential risks to vehicle occupants
passing through the AEZ. Although the
exception would reduce the complexity
of an application when some vehicles
pass through an AEZ, the benefits are
unlikely to be substantial in most cases.

Under this final rule, as in the 2015
WPS, suspending an application is
required when a vehicle enters the AEZ.
A vehicle could only enter the AEZ
when the field is adjacent to a road, a
portion of the road is within the AEZ
(after considering any ditches or
turnrows between the field and the
road), and a vehicle is passing through
the AEZ during an application at the
edge of the field nearest the road. In
most cases, the burden could be
managed by the applicator suspending
the application as the vehicle
approaches the AEZ and resuming the
application once the vehicle has left the
AEZ, which could increase the time to
complete the task as an applicator
would suspend and resume application.
In many rural areas where heavy traffic
is unlikely, cases of vehicles passing
through the AEZ during an application
may be infrequent. In some cases, such
as when a heavily trafficked road is
adjacent to an agricultural
establishment, it may be difficult for the
applicator to suspend and resume
applications between passing vehicles.
In these cases, applicators may be able
to change the timing of application to a
time when there is less traffic or alter
the application in such a way as to have
a smaller AEZ (i.e., choosing a product
that allows larger droplet size, which
might require changing the pesticide
applied). If none of these approaches are
feasible, the owner or handler could be
unable to treat the area of the
agricultural establishment bordering the
road. Owners could use another,
potentially less cost-effective pest
control method in this area, cease pest
control in this area, or stop production
in the area entirely. The latter options
could imply a substantial impact on the
affected area of the field where a vehicle
could pass through an AEZ. The relative
impact will be larger on smaller or
narrow fields that border a busy road, as
a larger portion of the field would be
affected. EPA is unable to quantify how
many growers would be substantially
affected considering that growers
typically manage multiple fields, but
substantial impacts to a farm as a whole
are likely to be rare.

IV. Proposed Changes to the AEZ
Requirements

On March 13, 2023, EPA published a
proposed rule (2023 Proposed Rule) that

reconsidered the 2020 AEZ Rule
requirements in response to Executive
Order 13990 (Ref. 1). The Agency
proposed to rescind three amendments
from the 2020 AEZ Rule and reinstate
the corresponding requirements from
the 2015 WPS (see Unit IV.A.). The
Agency also proposed three
amendments to improve the clarity of
the AEZ provisions and provide some
regulatory relief to family-operated
farms. Two of these amendments were
provisions from the 2020 AEZ Rule that
the Agency proposed to retain, as they
do not increase risk for workers and
bystanders (see Unit IV.B.). The third
was a new provision to clarify the
meaning of the “medium” droplet size
(see Unit IV.C.). The proposed
amendments are outlined in this unit.

A. Rescind Provisions From the 2020
AEZ Rule

The Agency proposed to rescind the
following amendments from the 2020
AEZ Rule and reinstate the
corresponding 2015 WPS Rule
requirements.

1. The Area Where the AEZ Applies

EPA proposed to revise the AEZ
provision at 40 CFR 170.505(b)
requiring that pesticide handlers
“suspend the application” if a worker or
other person (other than a trained and
equipped handler) is in the AEZ. The
2020 AEZ Rule added a clause limiting
the applicability of the suspension
requirement to the agricultural
employer’s property, such that the AEZ
would no longer cover bystanders on
adjacent establishments. As a result, had
the 2020 AEZ Rule gone into effect, it
would have relied solely upon the “Do
Not Contact” requirement in the WPS as
the method of protecting people on
adjacent properties. EPA proposed to
reinstate the 2015 WPS regulatory text
requiring pesticide handlers to suspend
applications if any worker or other
person, other than appropriately trained
and equipped handlers involved in the
application, enters an AEZ, regardless of
whether those people are on or off the
establishment. EPA also proposed to
make conforming revisions to the
handler training requirements at 40 CFR
170.501(c)(3)(xi), and the exemptions at
40 CFR 170.601(a)(1)(vi) to reflect the
applicability of the AEZ both on and off
the establishment.

2. The Exception to Application
Suspension Requirements for Property
Easements

EPA proposed to remove language
from 40 CFR 170.405(a)(2)(ii) and
170.505(b)(1)(ii) and (b)(2)(ii) that made
the AEZ requirements inapplicable in

easements. The 2020 AEZ Rule would
have created an exception for
agricultural employers and handlers,
wherein they would not have been
required to suspend pesticide
applications if an individual not
employed by the establishment was
within an AEZ but in an area subject to
an easement, where the agricultural
employer may not be able to restrict
entry. EPA proposed to reinstate the
2015 WPS regulatory text that requires
pesticide handlers to suspend
applications if any worker or other
person, other than appropriately trained
and equipped handlers involved in the
application, enters an AEZ, regardless of
whether they are in an area subject to
an easement.

3. The Distances From the Application
Equipment in Which Entry Restrictions
Associated With Ongoing Pesticide
Applications Apply

EPA proposed to reinstate the 2015
WPS criteria and factors for determining
AEZ distances at 40 CFR 170.405(a) for
ground spray applications, except for
language around a VMD as a
determining factor (see Unit IV.C.). The
2020 AEZ Rule would have eliminated
the criteria for determining the AEZ
distances based on droplet size,
establishing a single 25-foot AEZ for all
ground-based spray applications made
from a height greater than 12 inches
from the soil surface or planting
medium, irrespective of droplet size.
EPA proposed to reinstate the 2015 WPS
regulatory text, which specifies an AEZ
distance of 100 feet for sprays using a
spray quality (droplet spectrum) of
smaller than medium, and a 25-foot
AEZ for ground applications sprayed
from a height greater than 12 inches
from the soil surface or planting
medium using a spray quality (droplet
spectrum) of medium or larger.

B. Retain Provisions From the 2020 AEZ
Rule

EPA proposed to retain two
provisions from the 2020 AEZ Rule that
did not increase exposure risk to
workers and bystanders. These
provisions sought to improve the clarity
of the AEZ requirements and to provide
some regulatory relief for family-
operated farms.

1. Clarification on When Suspended
Applications Could Be Resumed

In the 2020 AEZ Rule, EPA revised 40
CFR 170.505(b) to clarify that
applications that had been suspended
because individuals were in the AEZ
could be resumed after those
individuals had left the AEZ. EPA
proposed to retain this revision.
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2. Exemption Allowing Owners and
Their Immediate Family To Remain
Within the AEZ in Certain Scenarios

EPA proposed to retain the immediate
family exemption at 40 CFR 170.601. In
the 2020 AEZ Rule, EPA added an
exemption that allows farm owners and
members of their immediate family (as
defined in 40 CFR 170.305) to shelter
within closed structures within an AEZ
during pesticide applications, provided
that the owner has instructed the
handlers that only the owner’s
immediate family are inside the closed
shelter and that the application should
proceed despite their presence. The
exemption also permits handlers to
proceed with an application when
owners or their immediate family
members remain inside closed
buildings, housing, and structures,
provided that the owner has expressly
instructed the handler that only the
owner and/or their immediate family
members remain inside the closed
building and that the application can
proceed despite the owner and their
immediate family members’ presence
inside the closed building. It does not
permit non-family members to remain
within the closed structure.

C. Replace the VMD Criteria With the
ASABE Droplet Size Classification
Standards

In addition to rescinding and
retaining the provisions from the 2020
AEZ Rule discussed in Units IV.A. and
IV.B., EPA proposed to incorporate the
droplet size categories of all versions of
the ASAE Standard 572 (S572) (Refs. 13
through 16) by reference in 40 CFR
170.405, to give meaning to the
“medium” droplet size criterion (for
more information on the incorporation
by reference, see Unit VIL). The 2015
WPS used a VMD value of 294 microns
to distinguish between fine spray
applications and spray applications
using medium or larger droplet sizes;
this VMD value was the determining
criterion for AEZ distances. The VMD
criterion reflected an older version of
S572, which used the value of 294
microns to define “medium” (Ref. 13).
However, S572 has been revised several
times (see Unit VIL.; Refs. 14 through
16). While the categorization of
“medium” droplet sizes has remained
largely constant, the specific VMD
values that were the basis for the criteria
in the 2015 WPS requirements have
changed. Moreover, applicators in the
field often determine droplet size by
selecting the appropriate nozzle
according to its S572 rating. EPA
therefore proposed to replace VMD with
an incorporation by reference to S572

for droplet size, which defines droplet
size categories for the classification of
spray nozzles, relative to specified
reference fan nozzles. The S572
classifications and categories are
generally well understood by the
regulated community and are referenced
in several places, including on pesticide
product labels as updated through
EPA’s Registration Review process, as
well as in nozzle manufacturers’
selection guides to assist applicators in
determining which nozzles and spray
characteristics will produce various
droplet sizes that are consistent with the
S572 classifications.

To maintain consistency in the
requirements between outdoor
production applications and
applications associated with enclosed
space production, EPA also proposed to
remove VMD as a criterion for entry
restriction distances during enclosed
space production pesticide applications,
instead using the same droplet size
standards as those used for outdoor
production.

V. Public Comments and EPA
Responses

The public comment period for the
2023 Proposed Rule closed on May 13,
2023. EPA received feedback from 25
commenters (28 submissions total)
specific to the 2023 Proposed Rule.
USDA submitted additional comments
during the public comment period.
Some of the 25 comments discussed the
AEZ as a general principle while others
focused on specific requirements.

A. General Comments on the AEZ
1. Comments

Several agricultural business
stakeholders, as well as State lead
agencies represented by the National
Association of State Departments of
Agriculture (NASDA), expressed general
opposition to the AEZ requirements,
characterizing them as complex,
burdensome for growers and handlers,
and duplicative of existing protections
(e.g., label requirements and “Do Not
Contact”). They stated that the need for
the AEZ is not supported by incident
data.

Several farmworker advocacy
organizations, along with numerous
State Attorneys General and one State
lead agency commented that the AEZ is
necessary to protect human health,
including that of farmworkers,
bystanders, and surrounding
communities. They characterized the
AEZ as consistent with EPA’s
responsibilities under FIFRA, as well as
EPA policies and principles of
environmental justice and children’s

health. To support their statements,
commenters cited studies, incident data,
and anecdotal evidence of pesticide
exposures to workers and bystanders
beyond that which EPA considered for
the 2015 WPS. One commenter
presented a series of photographs and
maps demonstrating the proximity of
agricultural fields to schools and
playgrounds. Commenters also noted
that pesticide exposure incidents are
underreported.

2. Response

EPA disagrees with commenters who
suggested that the AEZ requirements are
duplicative or unjustified by incident
data. The Agency considers the AEZ
necessary to address incidents of
contact from agricultural pesticide
applications. As EPA determined during
its analysis for the 2015 WPS, “Do Not
Contact,” on its own, has been
insufficient to protect workers and
bystanders; handlers require a guideline
(Ref. 3). Although EPA published
amendments to the AEZ requirements in
2020, the Agency maintained that some
sort of guideline is necessary.
Furthermore, commenters on this action
and the proposal that was finalized as
the 2020 AEZ Rule (2019 Proposed
Rule) identified several incidents that
might have been prevented by correct
implementation of the AEZ
requirements. EPA’s review of data from
the Sentinel Event Notification System
for Occupational Risks-Pesticides
(SENSOR-pesticides), the National
Pesticide Information Center (NPIC),
EPA’s Incident Data System, and State
surveillance systems identified others,
including incidents in the years after the
AEZ requirements went into effect and
incidents involving sensitive
populations (Refs. 17 through 20). For
example, in June 2023, after the public
comment period for the 2023 Proposed
Rule closed, 12 workers in Oregon
appear to have been exposed to an
application less than 25 feet from a
tractor applying pesticides in a
neighboring field (Ref. 19). Of the 12
workers, 10 had adverse health effects
and one was hospitalized. Similarly, in
California in 2016, 2018, and 2019, State
surveillance data captured incidents of
agricultural pesticides contacting
passing school buses (Ref. 18). While
much incident data lacks specific
details about the distance to application
equipment, it supports the need for
handlers to be aware of their
surroundings and suspend applications
when workers and bystanders are
nearby; in other words, it supports the
general approach of the AEZ
requirements. Moreover, EPA agrees
with commenters that exposure
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incidents are underreported. As
described in the economic analysis for
the 2015 WPS, health care providers
may not always report incidents of
pesticide exposure because there is no
universal reporting requirement or
central reporting point (Ref. 21). In
addition to these barriers for health care
providers, EPA acknowledges that the
literacy, language, legal, economic, and
immigration status of agricultural
workers creates challenges for those
who wish to access the health care that
would be a primary route for reporting
pesticide incidents. Due to
underreporting and limitations in the
information collected, there may have
been incidents supporting the need for
an AEZ that pesticide surveillance
systems did not capture. While the
Agency is unable to quantify the
number of incidents that may have been
prevented by correct implementation of
the AEZ requirements, the information
from incidents that EPA has reviewed
and the Agency’s understanding of
factors contributing to underreporting
generally support the necessity of an
AEZ as an additional administrative
control measure for handlers in support
of protecting public health.

EPA agrees with commenters that the
AEZ is consistent with its obligations
under FIFRA, Agency policy, and
executive orders on environmental
justice and children’s health (Refs. 7, 22
and 23). EPA’s analysis of the 2015 WPS
showed that the regulation would
reduce risks that fall disproportionately
on populations of environmental justice
concern, such as workers, handlers, and
their families and nearby communities.
EPA reexamined the 2020 AEZ Rule in
accordance with Executive Order 13990,
which identifies environmental justice
as an Administration priority, and
found that the 2020 AEZ Rule reduced
key protections established by the 2015
WPS (Ref. 7). Therefore, EPA is
finalizing this rule to reinstate those
provisions and restore protections.
Similarly, although this action is not
expected to have a disproportionate
impact on children, EPA is persuaded
by the specific examples that
commenters provided, as well as its
own findings from incident data, that
the AEZ could reduce the potential for
children to be exposed to pesticides.

B. Area Where the AEZ Is Applicable
and Exception for Easements

1. Proposed Rule

EPA proposed to reinstate the 2015
WPS regulatory text requiring pesticide
handlers to suspend applications if any
worker or other person, other than
appropriately trained and equipped

handlers involved in the application,
enters an AEZ, regardless of whether
they are on or off the establishment or
in an area subject to an easement.

2. Final rule

EPA has finalized as proposed the
area where the AEZ requirements are
applicable, and removed the exception
for easements that would have been
established under the 2020 AEZ Rule.

3. Comments

Several Attorneys General,
farmworker advocacy organizations, a
State lead agency, and two members of
the public commented in support of the
proposal to reinstate the applicability of
the AEZ requirements off-establishment
and in easements. These commenters
stated that the AEZ must extend off-
establishment to protect the health of
farmworkers, farmworker families, and
surrounding communities, since
pesticide drift does not automatically
stop at the establishment boundaries.
Similarly, one organization and several
Attorneys General noted that the
proposal to reinstate the applicability of
AEZ requirements in easements protects
essential utility and postal workers,
among others.

Commenters in support of reinstating
this requirement cited studies, incident
data, and anecdotes from both before
and after the 2015 WPS rulemaking to
demonstrate that people near
agricultural establishments, not just on
them, are at risk from pesticide
exposure. Children and populations of
environmental justice concern may live
or spend time near agricultural fields
(for example, in migrant farmworker
housing or childcare centers). Therefore,
commenters also suggested that
requiring AEZ protections to extend off
the establishment and into easements is
consistent with executive orders, EPA
policies, and general principles of
children’s health and environmental
justice.

One commenter noted that the “Do
Not Contact” requirement does not stop
at the establishment boundaries. They
suggested that the applicability of the
AEZ requirements off-establishment
supports “Do Not Contact” and would
improve compliance.

NASDA and several agricultural
business stakeholders opposed requiring
AEZs to be applicable in all areas near
an ongoing application, including off
the establishment and in easements.
Many of these commenters noted that
establishment owners, agricultural
employers, and handlers cannot control
the movement of people off-
establishment or in easements, and that
pesticide applications are time-

sensitive. They suggested that the
requirement to suspend for individuals
within an AEZ off the establishment
could delay applications until the
optimal application time had passed,
resulting in less effective applications
and lost yield. Similarly, one
commenter suggested that off-
establishment AEZ requirements could
restrict access to farm roads and
facilities for long periods, disrupting
local economies. These commenters
indicated that the requirements would
particularly affect fields with easements,
fields bordering roads and houses, and
aerial applications.

Some commenters suggested that off-
establishment AEZ requirements could
result not only in delayed applications
but also in permanent setbacks. USDA,
agricultural business stakeholders, and a
member of the public suggested that
owners might choose to leave parts of
their land unsprayed rather than
repeatedly suspend the application.
They identified fields bordering busy
roads, fields bordering housing, and
areas with limited visibility (such as
orchards) as situations where setbacks
might be more likely. Setbacks would
lead to lost yield. Commenters stated
that the impact of leaving land unused
would be greatest for smaller farms.

Several agricultural business
stakeholders raised legal concerns with
the applicability of the AEZ off-
establishment. Two commenters
suggested that owners, employers, and
handlers who attempted to restrict entry
to or activities on areas not on their
property but within the AEZ could face
legal liability. Another commenter
expressed the same concern over
easements, noting that easements grant
a right of access to certain parties.

While not opposing the applicability
of the AEZ off-establishment or in
easements, one State lead agency noted
that handlers may struggle to make
determinations about whether people
are in the AEZ when the AEZ extends
past the property line. They encouraged
EPA to hold the agricultural employer
or a licensed applicator responsible for
implementation of this provision.

Several commenters discussed how
AEZ requirements that apply off-
establishment will affect
communication among handlers and
others in agricultural areas. USDA
expressed concern that handlers would
have to engage in burdensome
communication with people off-
establishment, while two advocacy
organizations suggested that extending
AEZ requirements off-establishment
would encourage positive, proactive
communication among neighbors about
upcoming applications.
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4. Response

EPA agrees with commenters who
assert it is necessary for the AEZ
requirements to apply off-establishment
and in easements to protect human
health, including that of communities of
environmental justice concern (such as
workers, handlers, and their families)
and sensitive populations, such as
children. As noted in the preamble to
the 2015 WPS, out of 17 incidents of
pesticide exposure identified in the
comments, only one could have been
prevented if the AEZ were limited to the
boundaries of the agricultural
establishment. EPA’s analysis indicated
that the AEZ could have prevented at
least four of the incidents reported in
the comments on the 2015 WPS, and
possibly as many as 12 (Ref. 3).

EPA also agrees with commenters
who state that for the AEZ requirements
to effectively supplement the “Do Not
Contact” provision, the AEZ must
extend beyond the boundary of the
establishment as the “Do Not Contact”
provision does. The AEZ regulation
provides an additional requirement for
handlers such that their applications do
not contact people either directly or
through drift. That requirement should
be equally useful to handlers complying
with “Do Not Contact” whether the AEZ
is on- or off-establishment. Incident data
from NPIC, SENSOR-pesticides, State
surveillance, and EPA’s incident data
system suggests generally that the need
for this requirement is ongoing (Refs. 17
through 20). For example, pesticide
surveillance systems continue to
capture exposure incidents involving
people on off-establishment roads, such
as the incidents involving contact to
school buses referenced in Unit V.A.2.
EPA found examples of incidents
involving contact to people on roads
even after the AEZ went into effect. For
instance, in 2018, Washington State
surveillance captured an incident in
which a man driving to work was
contacted by an airblast application 30
to 40 feet away (Ref. 20). This incident
and the school bus incidents referenced
above are meant to serve only as
examples, not to establish trends; but
they provide additional support for
EPA’s finding in the 2015 WPS that the
AEZ is necessary to supplement ‘“Do
Not Contact” beyond the boundary of
the establishment.

EPA disagrees with commenters who
suggested that AEZ requirements
applicable beyond the boundary of the
establishment and in easements are
equivalent to permanent setbacks in all
or even most cases. There are several
means by which agricultural employers
and handlers can limit the need to

suspend their applications due to the
movement of people off-establishment
and in easements. They may choose to
adjust the type of pesticide application
such that the AEZ is only 25 feet,
selecting a product that allows for
medium or coarser droplets.
Alternatively, employers and handlers
may choose to provide advanced
notification of planned applications to
ensure no one is in the AEZ or choose
to complete the application at a time
when there are fewer people present in
the area (although the requirement to
suspend an application if people are in
the AEZ remains). Moreover, as
discussed in further detail in Unit ITI.C.,
these alternatives are likely only
necessary in select, infrequent
circumstances.

In the same way, EPA is not
persuaded that the applicability of the
AEZ requirements off-establishment and
in easements causes unreasonable
delays to applications, restricts access to
farm facilities for long periods of time,
or places an undue burden of
communication on owners, employers,
and handlers. The AEZ moves with the
application equipment and exists only
while the application is ongoing. As
discussed in Unit III.B., EPA anticipates
that the economic impacts of the
requirements off-establishment and in
easements are likely small in most
cases, even as compared to the 2020
AEZ Rule. Furthermore, the “Do Not
Contact” requirement has always been
applicable beyond the boundary of the
establishment, so the AEZ requirement
adds minimal (if any) burden to what
was already required in many situations
before 2015. Owners, employers, and
handlers can also reduce any potential
disruption to the application by
adjusting application type or timing or
by providing advance notification, as
discussed in the previous paragraph.

Commenters’ concerns that the AEZ
puts owners, employers, and handlers
in legal jeopardy by forcing them to
restrict access to or activities on others’
property appear to reflect a
misunderstanding of the AEZ
requirements. The AEZ does not require
that owners, employers, or handlers
restrict access to others’ property. The
‘“keep out” requirement at 170.405(a)(2)
(where the agricultural employer is
prohibited from allowing or directing
any worker or other person to enter or
remain in the AEZ,) is only applicable
on the agricultural establishment and
within the boundaries of the AEZ or
treated area. Similarly, the AEZ does not
force owners, employers, or handlers to
control the activities of people off-
establishment. If someone is in the AEZ
off-establishment (for example, if a

neighbor pulls into their home’s
driveway and into the AEZ), the
requirement is for the handler to
suspend the application until the person
leaves the AEZ. Therefore, EPA is not
placing an affirmative duty on
agricultural establishment owners or
handlers to restrict the movement of
people outside the boundaries of the
agricultural establishment or creating
potential legal liability for owners or
handlers.

Similarly, EPA is not persuaded by
comments stating that the AEZ
requirements put agricultural employers
in legal jeopardy by forcing them to
restrict access to easements on the
agricultural establishment. If an AEZ
overlaps with part of an easement on the
agricultural establishment, the
agricultural employer is required to
ensure that no one enters that AEZ;
however, they are not required to keep
people out of the easement entirely. As
the AEZ exists only immediately around
the application equipment and during
the application, any limitations to
easement access would be small in
scope and temporary. Furthermore, if
someone in an easement were within
the AEZ, the handler would only have
to suspend the application to comply
with the AEZ requirements. Therefore,
EPA is not placing an affirmative duty
on handlers or owners to control the
actions of persons in easements and in
turn, is not creating potential legal
liability for owners or handlers in
extending the AEZ into easements.

Overall, EPA maintains that even if
the AEZ provisions cause minor
disruption to agricultural operations or
necessitate some additional
communication, the benefits of the AEZ
extending to workers and bystanders
off-establishment outweigh the burden
on the regulated community. Continued
reports of incidents since the 2015 WPS
went into effect highlight the need for
compliance with the AEZ requirements
to protect human health. As discussed
in Unit III.B., EPA anticipates that the
applicability of the AEZ requirements
off-establishment and in easements will
likely have only a small impact in most
cases as compared to the 2020 AEZ
Rule. Furthermore, EPA reiterates that
the requirements to suspend the
application for individuals off-
establishment and in easements have
been in place since the 2015 WPS and
thus do not represent new costs for the
regulated community.

With respect to the comment stating
that handlers may struggle to determine
whether people are in the AEZ when it
extends off-establishment, the Agency
reiterates that handlers already bear
responsibility under the WPS for
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ensuring that pesticides do not contact
people beyond the boundaries of the
establishment. The AEZ indicates how
to avoid contact, setting minimum
required distances for suspending the
application. However, it should also be
noted that there is no restriction in the
rule limiting responsibility to the
handler. The decision to hold liable the
owner of the establishment or a certified
applicator is made on a case-by-case
basis.

EPA plans to issue guidance to
support establishment owners,
agricultural employers, and handlers in
complying with AEZ requirements
related to applications near the
boundaries of the establishment and
easements. In this compliance
assistance guidance, EPA will consider
including suggestions on
communication, as well as strategies
that limit the need for such
communication (e.g., changing the path
or timing of the application).

C. Distance Requirements and
Replacing the VMD Criteria With the
ASABE Droplet Size Classification
Standards

1. Proposed Rule

EPA proposed to reinstate the 2015
WPS regulatory text, which specifies a
distance of 100 feet for sprays using a
spray quality of smaller than medium,
and a 25-foot AEZ for ground
applications sprayed from a height
greater than 12 inches from the soil
surface or planting medium using a
spray quality of medium or larger.

EPA also proposed to replace the
VMD criteria with the ASABE droplet
size classification standards, for both
indoor and outdoor production (Refs. 13
through 16).

2. Final Rule

EPA has finalized as proposed the
AEZ distances and droplet size criteria.
EPA has finalized its proposal to replace
VMD criteria with the ASABE droplet
size classification standard, as
proposed, for both indoor and outdoor
production.

3. Comments

Several agricultural business
stakeholders opposed the AEZ distances
in the 2023 Proposed Rule, as well as
the use of droplet size as the criterion
to determine the size of the AEZ. These
commenters advocated for the use of
product-specific distances, as EPA has
established for pesticides that require
buffer zones; or for the use of factors
besides droplet size to control drift,
such as spray pressure, wind direction,
and wind speed.

Some farmworker advocacy
organizations, though generally
supportive of the 2023 Proposed Rule,
questioned whether the size of the AEZ
is sufficiently protective of human
health. These stakeholders cited studies
and State incident data that found drift
from airblast applications at distances
greater than 100 feet, as well as
anecdotal reports of continued
exposures.

Other farmworker advocacy
organizations, as well as several
Attorneys General, commented in
support of the AEZ distance
requirements in the 2023 Proposed
Rule, stating that they are necessary to
protect human health. One commenter
cited anecdotes, enforcement cases, and
incident data of farmworkers and
community members within 100 feet of
an ongoing application who were
contacted by pesticides. Several
commenters referenced studies
demonstrating that smaller droplets drift
farther than larger ones, reasoning that
finer-droplet sprays require larger AEZs.

Two farmworker advocacy
organizations also commented in
support of using the ASABE standards
for droplet size to determine the size of
the AEZ. They remarked that the
ASABE standards are well understood
by the regulated community because
they are used to rate spray nozzles,
which could reduce the complexity of
implementing the rule and improve
compliance. A farm bureau also
expressed support for use of the ASABE
standards, though opposing the distance
requirements. Another farmworker
advocacy organization noted that the
ASABE standards are not well
understood by farmworkers and asked
that this information be provided to
workers in a language they understand.

4. Response

While EPA appreciates the data and
studies cited by commenters, the
Agency has determined that re-
establishing the AEZ distances from the
2015 WPS is the best approach.

Studies cited in response to this
action and in response to the 2020 AEZ
Rule (Refs. 24 through 28), as well as
information contained in the
administrative record for the 2015 WPS
rule, show that pesticide applications
using sprays with droplets smaller than
medium are prone to drift greater than
25 feet. Therefore, EPA has determined
that a 100-foot AEZ for sprays with
droplets smaller than medium is needed
to protect workers or bystanders near
these fine-spray applications.

With respect to comments urging an
AEZ distance of greater than 100 feet for
certain application types, EPA notes,

firstly, that the WPS does not function
in isolation. The AEZ is intended to
serve as a baseline protection measure
when product labels do not provide
greater protections. When labels are
more protective, they take precedence.
For example, rather than the AEZ,
which exists only during the
application, soil fumigants may have
label-mandated buffer zones that begin
during the application and remain after
the application has concluded. These
buffers may be up to half a mile wide.
In this way, EPA already supplements
the AEZ distances with product label-
specific instructions in cases where
there is a particular, increased risk.

Second, in this rulemaking, EPA
reconsidered AEZ distances only with
respect to application type. To
reconsider the distances themselves
would require a new evaluation of the
human health and economic impacts of
the AEZ requirements, as well as their
enforceability. EPA finds the current
human health and economic impacts
analyses detailed in this final rule to be
sufficient for establishing AEZ
distances. Finally, the 100-foot distance
is familiar to stakeholders, having been
the operative AEZ distance for certain
applications since 2015. This distance is
also consistent with previous protective
distances for nursery production under
the 1992 WPS (Ref. 8). Familiarity and
consistency aid compliance.

Though EPA appreciates that some
commenters have considered the range
of techniques available to reduce drift,
the Agency is similarly not persuaded
by commenters’ request for further
product- or application-specific
protections in lieu of the AEZ. As
discussed above, the WPS and labeling
requirements work in tandem: the WPS
is a more general, uniform set of
standards for pesticide safety while the
labeling requirements provide more
tailored protections based on the
specifics of each chemical and
application method. A uniform AEZ is
consistent with that approach.
Moreover, while EPA is aware of the
many methods and technologies to
reduce drift, it agrees with one State
lead agency’s comment that not all
pesticide handlers are highly trained
and equipped certified applicators.
There is need for a supplement to “Do
Not Contact” that serves all handlers,
regardless of training or experience.

EPA agrees with commenters who
asserted the ASABE standards are well
understood by regulated community.
EPA believes that the incorporation of
the ASABE standard into the rule will
allow handlers to quickly and easily
determine AEZ size, reducing the
complexity of implementation, since the
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standard is often referenced in nozzle
manufacturers’ selection guides. EPA
also anticipates that this revision will
improve compliance with other AEZ
requirements and make it easier to
enforce these provisions by eliminating
any need to determine the VMD.

In developing its compliance
assistance guidance, EPA will consider
providing clarity around the ASABE
droplet size standard as needed.

D. Clarification on Resuming Suspended
Applications

1. Proposed Rule

In the 2020 AEZ Rule, EPA added text
clarifying that applications that had
been suspended because individuals
were in the AEZ could be resumed after
those individuals had left the AEZ. EPA
proposed to retain the clarification
under this action.

2. Final Rule

EPA has finalized as proposed the
clarification on resuming applications.

3. Comments

NASDA, agricultural business
stakeholders, and several farmworker
advocacy stakeholders supported the
proposal to clarify when suspended
applications could resume. Commenters
agreed that the language provides
necessary clarity. A farmworker
advocacy organization suggested that by
providing certainty to handlers, the
clarification would improve compliance
with “Do Not Contact.” NASDA
qualified its support, indicating that the
clarification should only apply on-
establishment.

While not opposing this provision,
one State lead agency noted that
pesticide handlers may not be certified
applicators or even native English
speakers. As such, handlers may not
have language skills to ask bystanders to
leave the AEZ so that the application
can resume or the training to adjust the
application path. The State agency
recommended that the rule be further
clarified so that an employer or certified
applicator is held responsible for
resuming applications.

4. Response

Although EPA always intended for
suspended applications to resume once
persons have left the AEZ, EPA agrees
with commenters that the regulation is
clearer when this is made explicit. EPA
hopes that the provision also improves
compliance. EPA disagrees that the
clarification should only apply to
applications within the agricultural
establishment’s boundaries, for the
reasons outlined in Unit V.B.

While EPA recognizes the comment
stating that handlers are not always
certified applicators or native English
speakers, the Agency believes that all
handlers should have the skills
necessary to suspend the application
when people enter the AEZ and resume
it after they leave. Handlers already bear
responsibility under the WPS for
ensuring that pesticides do not contact
people; the AEZ complements
implementation of the “Do Not Contact”
provision by providing a minimum
distance at which they must suspend
the application.

It should be noted that there is no
restriction in the rule limiting
responsibility to the handler. The
decision to hold liable the owner of the
establishment or a certified applicator
are made on a case-by-case basis. In its
compliance assistance guidance, EPA
will consider including best practices to
support agricultural employers and
various handlers with the new
clarification on resuming applications.

E. EPA’s 2016/2018 Guidance on
Resuming Suspended Applications

1. Proposed Rule

In Units I1.B.3. and II.C.3. of the 2023
Proposed Rule, EPA requested input on
the adequacy of procedures laid out in
previous interpretive guidance
documents (two from 2016 and one
from 2018) for resuming applications in
situations where the AEZ extends off-
establishment or into easements (Refs. 4
through 6). These procedures allow
pesticide handlers to resume
applications when people off-
establishment or in easements are in the
AEZ, provided handlers first suspend
the application and then evaluate
conditions to ensure there will be no
contact. The 2016/2018 Guidance
provides a number of best application
practices handlers could use to evaluate
conditions, ranging anywhere from
asking people to move from the AEZ
until the application equipment has
moved on to assessing wind direction
and other weather conditions to
determine that the application will not
blow toward bystanders. Because the
2023 Proposed Rule specifies that
applications (whether on- or off-
establishment) can only resume once
people have left the AEZ, it nullifies the
2016/2018 Guidance.

2. Final Rule

EPA has finalized as proposed the
clarification regarding when suspended
applications may resume. Procedures
from EPA’s 2016/2018 Guidance are
nullified by this action.

3. Comments

USDA and agricultural business
stakeholders commented in support of
the procedures from the 2016/2018
Guidance, maintaining that they
accommodate economic and logistical
needs without posing additional risk to
workers and bystanders. Commenters
suggested that, if applicators were not
able to resume applications as indicated
in the 2016/2018 Guidance, applications
along busy roads and near houses or
farm facilities would be frequently
disrupted. Additionally, USDA
described difficulties for ground-based
applicators in orchards or vineyards
even with the flexibilities of the 2016/
2018 Guidance. If visibility is poor,
these handlers ‘“‘might not even see
people passing [off-establishment] who
are within the AEZ and would only
have the option to make applications
under conditions that ensure no
pesticide contact.”

USDA suggested that, in the absence
of the 2016/2018 Guidance,
establishment owners would be forced
to set back from their property lines,
foregoing part of their yield. They laid
out a hypothetical estimating the
potential impact of 50-foot setbacks on
an agricultural operation. USDA also
noted that guidance does not have the
force of regulation and can be
inconsistently enforced, or else revoked.
To prevent potential losses and avoid
inconsistencies, USDA suggested
codifying language similar to the 2016/
2018 Guidance in this rule that permits
handlers to resume applications after
they have evaluated and determined
that people outside of the
establishment’s boundaries will not be
contacted by the pesticide application,
either directly or through drift.

A farmworker advocacy organization
commented in opposition to the
procedures from the 2016/2018
Guidance, stating that they posed an
unreasonable risk to bystanders. This
commenter suggested that the 2016/
2018 Guidance contradicts the common-
sense interpretation of the requirement
that applications must be suspended
when “any worker or other person . . .
is in”’ the AEZ. They also noted that the
2016/2018 Guidance procedures rely
heavily on the discretion of the handler;
under the 2016/2018 Guidance, the
handler determines case by case
whether contact will occur, how to
prevent contact, and when it was safe to
resume the application. In contrast, if
the handler could not resume the
application until people have left the
AEZ, regardless of whether they were
on- or off-establishment, the only
determination they had to make was



80778

Federal Register/Vol. 89, No. 193/Friday, October 4, 2024 /Rules and Regulations

whether people were within 25 or 100
feet. Referencing EPA’s analysis from
the 2015 WPS and decision to
supplement ‘Do Not Contact” with an
AEZ, the commenter maintained that
there is a need to simplify handlers’
decision-making, rather than rely
exclusively on their judgment; and that
allowing handlers broad discretion
increases the risk of bystander exposure.

Similarly, the State lead agency noted
that pesticide handlers are not always
highly trained certified applicators. As a
result, some handlers may not have the
skills to evaluate whether
environmental conditions allow them to
safely resume applications, or the
knowledge to choose an appropriate
drift-reduction technology. The
commenter proposed that the employer
or a certified applicator be held
responsible for determining when to
resume applications.

4. Response

Comments revealed a number of
limitations to the 2016/2018 Guidance
that EPA had not previously considered.
First, rather than provide the intended
clarity, the 2016/2018 Guidance
introduced ambiguity into the AEZ and
opened the door to inconsistent
interpretation and enforcement of the
AFEZ requirements. Codifying the
procedures would continue this
ambiguity. The “evaluation” step is
open-ended, with any number of
methodologies that could be used to
determine whether an application can
resume. The lack of specificity could
again lead to complexity and
inconsistencies in implementation and
enforcement across states.

Second, as one commenter noted, the
procedures outlined in the 2016/2018
Guidance relied extensively on
handlers’ discretion and involve a more
complex assessment beyond what the
current AEZ provisions require. While
judgments may be made with the benefit
of extensive training and advanced
technology, EPA agrees with the State
lead agency’s comment, which noted
that not all handlers are certified
applicators. The open-ended
“evaluation” step is inconsistent with
the AEZ’s purpose: to serve as a uniform
guideline for all types of handlers.
Incident data continues to suggest that
there is a need to supplement ‘“Do Not
Contact” in a way that relies less on
handler discretion. For example, under
the 2016/2018 Guidance a handler
might evaluate and determine that they
can safely resume an application despite
the presence of a passing car, believing
that people inside a car are safe from
contact. Yet pesticide surveillance data
has captured any number of ways in

which people inside moving vehicles
may be contacted by pesticides: via
open windows, open sunroofs, and
through the vehicle’s ventilation system.
In California in 2018, for instance, a
student in a school bus was contacted
by foam from an airblast application,
which drifted through the open window
(Ref. 18). While it is uncertain whether
correct implementation of the AEZ
requirements and 2016/2018 Guidance
would have prevented the incident, it
illustrates a scenario in which relying
on the discretion of a handler could
increase the human health risk of the
application.

Finally, in light of comments, EPA
believes that the 2016/2018 Guidance
procedures do not necessarily reduce
logistical burdens in the ways originally
thought or as commenters described, if
implemented correctly. The 2016/2018
Guidance did not create an exception to
the 2015 WPS suspension requirement;
the procedures outlined in guidance
only describe when handlers can
resume applications after they first
suspend them and then evaluate the
situation to ensure there will be no
contact. In the case of a property
bounded by an off-establishment road,
the handler would still have to suspend
the application when a vehicle enters
the AEZ. If a handler is unable to
suspend in time because visibility is
poor or because cars pass through the
AEZ too quickly, they would not have
been consistent with the 2016/2018
Guidance procedures even if they had
evaluated the situation before beginning
application and determined no contact
would occur. While the 2016/2018
Guidance may have reduced some
logistical burdens, it did not allow
applications near establishment
boundaries to proceed entirely
unimpeded. Thus, upon further
consideration, EPA does not believe
correct implementation of the 2016/
2018 Guidance would result in
substantial benefit. Moreover, with
regard to concerns about ground-based
applicators, EPA notes that irrespective
of the AEZ requirements and any
associated guidance, handlers are
always required under the 2015 WPS to
ensure that pesticide applications are
made under conditions that ensure no
contact.

F. Exemption Allowing Owners and
Their Immediate Family To Remain
Within the AEZ in Certain Scenarios,
and Other Comments on Pesticide
Applications Near Housing

1. Proposed Rule

EPA proposed to include an
immediate family exemption for certain

AEZ scenarios. Specifically, EPA
proposed to allow owners and their
immediate family members to remain
inside closed houses or structures in the
AEZ during pesticide applications. The
exemption also permits handlers to
proceed with an application under these
circumstances, provided that the owner
has communicated certain information
beforehand.

2. Final Rule

EPA has finalized the exemption for
owners and their immediate family
members, as proposed.

3. Comments

Agricultural business stakeholders
discussed logistical and financial
difficulties for owners and handlers
when housing lies within the AEZ. They
described delays in farming operations
if immediate family members were
forced to leave the house during
applications on their property. One farm
bureau also noted the potential for
delays stemming from houses located
off-establishment less than 100 feet from
the property line. This commenter noted
that local regulations may not always
require houses to be built farther away,
and that it can be difficult for a handler
to determine whether off-establishment
houses are occupied.

As aresult, NASDA and agricultural
business stakeholders, as well as one
advocacy organization, commented in
favor of the immediate family
exemption. These commenters noted
that the exemption provides flexibility
for farming families and reduces delays
in applications.

Farmworker advocacy organizations
discussed the potential human health
risks associated with pesticide
applications near farmworker housing.
Commenters cited studies and anecdotal
evidence of the poor quality of
farmworker housing; houses may not be
fully sealed to the outdoors, and
cooking and laundry facilities may be
open-air. These commenters suggested
that the AEZ requirements do not
account sufficiently for the risk of drift
into houses or the risk of post-
application exposure. In response, three
organizations recommended that the
AEZ be enforced as a buffer zone around
employer-provided housing. One
proposed an advanced notification
requirement when housing will fall into
the AEZ, so that residents can
proactively take in laundry and cover
cooking facilities.

Several commenters also elaborated
on the logistical and financial
difficulties that people who live near
agricultural establishments face when
housing falls in the AEZ, suggesting that
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families may be forced to relocate for
long periods, and even overnight, due to
ongoing pesticide applications. In
response, one commenter suggested that
applications near housing be restricted
to certain times of day.

Two farmworker advocacy
organizations stated that they did not
oppose the exemption or took no
position on it. One of these commenters
recommended that owners clarify for
handlers that the immediate family
exemption does not apply to labor
housing.

4. Response

EPA agrees with comments in support
of the immediate family exemption that
suggested that the immediate family
exemption will make some pesticide
applications on family farms simpler
and less burdensome. As stated in the
2023 Proposed Rule, EPA anticipates
that owners will take appropriate steps
to protect their family members in the
AEZ; thus, the exemption provides
flexibility at minimal risk to human
health and without compromising the
health of workers and non-family
bystanders. As commenters requested,
EPA plans to issue compliance
assistance guidance. In this guidance,
EPA will consider including best
practices on communications between
establishment owners and handlers to
support the implementation of the
immediate family exemption.

EPA agrees with commenters who
cited studies demonstrating that the
quality of housing in agricultural
communities is variable (see, e.g., Refs.
29 through 32). Thus, EPA has limited
housing-related exceptions to owners of
agricultural establishments and
immediate family members in enclosed
structures on the establishment, as
proposed. In the case of on-
establishment structures occupied by
the owner and their immediate family,
the owner is likely to know about major
physical deficiencies and whether the
structure is sufficiently enclosed (for
example, free from leaks and broken
windows) to protect family members
inside. In contrast, an establishment
owner will have less insight into the
quality of off-establishment housing.

EPA acknowledges commenters’
concerns over pesticide applications
near housing. EPA believes many of
these commenters’ suggestions, such as
advanced notification or clarifying that
the immediate family exemption does
not apply to labor housing, can be
addressed through guidance. Others,
such as buffer zones around employer-
provided housing, are beyond the scope
of this action and would require
additional analysis and public

discussion to determine the
appropriateness of buffers and buffer
sizes around employee housing or other
structures on the establishment where
workers may be present. Employer-
provided housing is not uniform (for
example, workers with temporary H-2A
agricultural visas may be housed in
hotels off-establishment), nor is it
regulated by EPA.

In its compliance assistance guidance,
EPA will consider including best
practices for handlers applying
pesticides near housing, to take into
account the logistical and economic
difficulties that they may face. Some
commenters have also expressed
concern for people who live near
agricultural establishments that may be
disproportionately at risk from pesticide
applications; EPA will also consider
guidance that may include suggestions
on best practices for communicating
with people who live near agricultural
establishments and whose housing may
fall within the AEZ. EPA disagrees with
commenters that communication about
applications near housing is
unreasonably burdensome. However,
EPA will also consider including
strategies that limit the need for such
communication in its compliance
guidance. For example, if local
ordinances do not require that houses be
set back more than 100 feet from
property lines, handlers may need to
adjust the application type or droplet
size to decrease the size of the AEZ to
25 feet.

G. Enforcement of the AEZ
Requirements

1. Proposed Rule

In Unit I1I. of the 2023 Proposed Rule,
EPA asked for commenters’
recommendations or considerations on
improving the enforceability of the AEZ
provisions.

2. Final Rule

In this final rule, EPA did not make
any changes to proposed regulatory text
based on public comments related to
enforcement.

3. Comments

AAPCO, NASDA, and another
agricultural business stakeholder
expressed concerns about the
enforceability of the 2023 Proposed
Rule. AAPCO asked how AEZ violations
would be documented or even detected
in the first place, given that one would
have to measure from moving
application equipment to moving
bystanders. NASDA remarked that it
would be difficult to enforce AEZ
requirements off-establishment, as

handlers have no control over people
beyond the property boundaries.
Similarly, NASDA noted that
enforcement of the immediate family
exemption requires further
consideration to ensure it does not
become burdensome to handlers or
regulators. Despite its other concerns,
NASDA agreed that clarifying when
applications would resume would aid
enforcement.

In contrast, an advocacy organization
suggested that the AEZ provisions
should aid enforcement of contact
violations. The organization stated that
“Do Not Contact,” on its own, may be
difficult to enforce, as farmworkers may
be reluctant to report a pesticide
exposure to authorities and healthcare
providers might not recognize the
symptoms. In comparison, the
commenter suggested that it should be
easier to prove the distance between
application equipment and bystanders.

A farmworker advocacy organization
offered suggestions to aid enforcement
of the AEZ requirements, as well as the
WPS more generally. Noting that
farmworkers often fear workplace
retaliation or immigration
consequences, they recommended
interagency collaboration, inspections
that prioritize workers’ confidentiality,
unannounced inspections, and a general
awareness of farmworkers’ cultural
context and language needs on the part
of inspectors.

4. Response

EPA appreciates the comments
received in response to the request for
recommendations or considerations on
improving the enforceability of the AEZ
provisions. To assist inspectors with
monitoring compliance with the WPS,
EPA provides two guidance documents:
the FIFRA Inspection Manual and the
WPS Inspection Manual (Refs. 33
through 34). These guidance documents
are reviewed and updated periodically.
The manuals include sampling
procedures that may be used to confirm
the distance the pesticide traveled. As
discussed elsewhere in this preamble,
the AEZ requirement complements the
“Do Not Contact” requirement by
providing a measurement that may be
used for enforcement to better protect
farmworkers and others from pesticide
exposure.

Additionally, EPA funds training
through a State and Tribal Assistance
Grant that specifically addresses the
needs of pesticide inspectors, including
the conduct of WPS inspections. EPA
considers the feedback from
stakeholders to be invaluable to ensure
that inspector guidance and training
continue to address evolving needs,
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especially given the unique WPS
inspection challenges identified by
farmworker advocacy organizations,
including the significant cultural
concerns raised by the commenters.

The enforceability of the WPS is
important to the EPA and the Agency
appreciates all comments received.
Permitting applications to resume once
all persons have left the AEZ is
sufficiently clear to provide an
enforceable standard.

The risks of retaliation that
farmworkers face from reporting
pesticide exposures, though beyond the
scope of the AEZ rule, are contemplated
by other sections of the WPS. (See 40
CFR 170.401(c)(2)(xi) (requiring worker
training on existing protections against
retaliatory acts) and 170.501(c)(2)(xiii)
(requiring handler training on existing
protections against retaliatory acts)).
Furthermore, EPA has requested that the
National Environmental Justice
Advisory Council (NEJAC), a Federal
advisory committee to EPA, recommend
how EPA can incorporate a deeper
understanding of farmworker concerns
about WPS inspections into training
materials (Ref. 35). As EPA receives
feedback on the WPS from NEJAC and
other Federal advisory committees to
the Agency, EPA will use this
information to help inform its efforts to
enhance training and to improve
inspections and enforcement of the
WPS.

H. “Do Not Contact’ and Restricted
Entry Intervals

1. Proposed Rule

EPA did not propose any changes to
the “Do Not Contact” or Restricted
Entry Interval (REI) provisions of the
WPS.

2. Final Rule

EPA has finalized the 2023 Proposed
Rule as proposed, retaining the “Do Not
Contact” and Restricted Entry Interval
(REI) requirements as written in the
2015 WPS.

3. Comments

Two farmworker advocacy
stakeholders asked that EPA review
more generally the “Do Not Contact”
provision of the WPS, which the AEZ
supplements. These commenters stated
that pesticide exposure can occur not
just due to direct spray incidents but
due to drift, pesticide residues on
surfaces, and pesticide vapors in the air.
According to these commenters, an AEZ
that exists only while the application is
ongoing does not prevent these
exposures. One commenter requested
that EPA add additional entry

restrictions post-application, suggesting
that the existing REIs are insufficient.
A farm bureau also expressed its
support for the “Do Not Contact”
provision, though opposing other
aspects of the 2023 Proposed Rule.

4. Response

EPA acknowledges commenters’
concerns over indirect exposure
pathways. Drift that results in pesticide
exposure is considered a violation of the
“Do Not Contact” provision. REIs
restrict entry to the treated area after
pesticide applications to prevent
exposure to pesticide residues. While
the WPS does govern some aspects of
REIs, such as requirement surrounding
early entry activities, the length of REIs
is determined through the extensive
analysis of chemicals’ effects on people
and the environment during the
registration and registration review
process. To redefine REIs in this
rulemaking would be to go beyond its
scope.

L. Handler Training Requirements

1. Proposed Rule

To conform with the revised AEZ
requirements, EPA proposed revisions
to the handler training requirements at
40 CFR 170.501(c)(3)(xi). The new
training requirements specify that
“handlers must suspend a pesticide
application if workers or other persons
are in the application exclusion zone
and must not resume the application
while workers or other persons remain
in the application exclusion zone.” The
training requirements also incorporate
the immediate family exemption,
explaining that the applicator may
resume the application “provided that
the handlers have been expressly
instructed by the owner(s) of the
agricultural establishment that only
immediate family members remain
inside those closed buildings, housing,
or shelters and that the application
should proceed despite the presence of
the owner(s) or their immediate family
members inside those closed buildings,
housing, or shelters.”

2. Final Rule

EPA finalized the handler training
requirements at 40 CFR 170.501 as
proposed.

3. Comments

Two farmworker advocacy
organizations and USDA commented on
proposed revisions to the mandatory
annual pesticide handler training. One
farmworker advocacy organization
expressed support for EPA’s proposal to
bring trainings into line with the revised
requirements on suspending and

resuming applications. One farmworker
advocacy organization discussed
handler trainings more generally,
encouraging employers to offer
engaging, multilingual trainings.

USDA commented that trainings
should also address pesticide
applications at the boundaries of the
agricultural establishment, including
how and when handlers should
communicate with people on
neighboring establishments who may be
within the AEZ. In keeping with its
comments on maintaining language
from the 2016/2018 Guidance, USDA
also requested that handler trainings be
updated to reflect procedures for
situations where people off-
establishment are in the AEZ, and to
clarify how and when employers and
handlers should communicate regarding
the boundaries of the agricultural
establishment.

4. Response

Under the 2015 WPS, handler
trainings are required to contain all of
the topics for worker trainings at 40 CFR
170.401(c)(3), as well as additional
topics such as proper application and
use of pesticides, following label
directions, and the AEZ and “Do Not
Contact” requirements. Like worker
trainings, handler trainings must be
delivered in a format handlers can
understand, such as through a
translator, and must be held in a place
free of distractions. All worker and
handler trainings must be EPA-
approved and presented by a qualified
trainer of workers and/or handlers. (For
the full list of handler training and
trainer requirements, see 40 CFR
170.501.)

Through its cooperative agreements
and its review and approval of
individual training submissions as
required by 40 CFR 170.501(c)(1), EPA
supports the development of interactive
WPS trainings for pesticide handlers in
multiple languages. As of March 2024,
EPA had approved 11 handler trainings
(including trainings in both Spanish and
English) that reflected the 2015 WPS.
Because EPA is mostly reinstating the
2015 WPS requirements with some
minor revisions, the training topics in
40 CFR 170.501(c)(3) will remain largely
the same with the exception of adding
content related to the immediate family
exemption and clarification on
resuming applications. Some trainings
will also need to be revised to varying
degrees to be reflective of changes in
Agency policy moving forward under
this rulemaking. While all approved
trainings include the required content
under the 2015 WPS, some trainings
have gone further by incorporating some
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of the best application practices and
procedures (e.g., assessing wind
direction before proceeding with an
application) for resuming applications
that were provided in the 2016/2018
Guidance (Refs. 4 through 6). That
guidance will be nullified because of
this action and will be replaced with
new guidance (see Units V.K. and VI.B.).
EPA will work with the developers of
these trainings to update their AEZ
content both in response to this action
and the change in policy and guidance
direction. Additionally, EPA will
continue to review handler and worker
trainings and ensure that they are in line
with the new AEZ requirements under
this action.

For reasons explained in Unit V.E.,
EPA is not codifying 2016/2018
Guidance procedures for situations
where people off-establishment are in
the AEZ. As such, EPA will also not
require that handler trainings include
those procedures. However, EPA agrees
with USDA that employers and handlers
would benefit from more clarity
regarding procedures and
communication when applications are
made near agricultural establishment
boundaries, especially if people off the
establishment may enter the AEZ.
Therefore, EPA will consider providing
clarity for these and other circumstances
through compliance assistance
guidance.

J. Applications to Crop Canopies
1. Proposed Rule

EPA did not propose any changes to
the AEZ requirements at 40 CFR
170.405(a)(1)(ii) to account for
agricultural practices from different
industries.

2. Final Rule

EPA has finalized the regulatory text
at 40 CFR 170.405(a)(1)(ii) as proposed.

3. Comments

A trade organization representing the
horticulture industry asked that EPA
add clarifying language to 40 CFR
170.405(a)(1)(ii). The commenter noted
that it is common practice in
horticulture to apply pesticides directly
to the canopies of ornamental plants.
They asked that the language be
amended to include “crop canopy” in
the height requirements for the 25-foot
AFEZ distance criteria. Currently, if an
application is made from a height of 12
inches or higher off the ground, it is
subject to an AEZ, regardless of the
distance from the crop canopy. The
change the commenter suggested would
mean that, if the application was made
from a height of 12 inches or higher off

the ground, but less than 12 inches from
a crop canopy, there would be no AEZ.

4. Response

When EPA developed the 2015 WPS,
it did not intend to except from the AEZ
requirements applications made from
more than 12 inches off the ground but
within 12 inches of a crop canopy. This
rulemaking was focused primarily on
reinstating the AEZ protections from the
2015 WPS, and therefore language
around crop canopies goes beyond the
scope of this action. EPA will consider
clarifying in its compliance assistance
guidance that applications made less
than 12 inches from a crop canopy are
still subject to an AEZ if they are more
than 12 inches off the ground.

K. Requests for Guidance

1. Proposed Rule

At various places in the 2023
Proposed Rule, EPA requested feedback
on whether additional guidance is
needed and how it could be improved
for various AEZ provisions, including
implementation for off-establishment
individuals and individuals in
easements, the ASABE droplet size
standards, and the immediate family
exemption.

2. Final Rule

EPA plans to supplement this action
with guidance to assist stakeholders
with compliance.

3. Comments

Many commenters requested that EPA
issue guidance on this action. Several
commenters asked for guidance
clarifying the immediate family
exemption. AAPCO requested that EPA
provide guidance on the communication
required to ensure that only family
members remain inside closed
buildings. They also requested guidance
on how EPA will determine compliance.

AAPCO requested a general How-to-
Comply manual on the AEZ for all
stakeholders. To aid enforcement, they
also asked for specific guidance and
training for inspectors and State
regulatory officials. A trade association
asked for guidance for growers on
implementing the AEZ off-
establishment.

Another commenter asked for
guidance on the notifications that
establishment owners and employers
must provide to workers.

USDA asked that EPA clarify whether
it has previously developed an
interpretive policy on the definition of
airblast sprayers as they relate to the
AEZ. If EPA has not, USDA asked for
EPA to clarify where and when the
interpretive policy will be published.

Related to its comments on the 2016/
2018 Guidance, USDA also requested
that EPA update the guidance document
to specify whether then 2018 Guidance
document superseded the 2016 one, and
to clarify the term ‘““treated area.”

One farmworker advocacy
organization asked for the Agency to
issue guidance on “Do Not Contact.”
The commenter suggested that, to avoid
violations, guidance should recommend
that employers coordinate applications
and fieldwork so that workers do not
reenter a field immediately after
application, but rather move away from
the AEZ.

4. Response

EPA plans to address many of the
commenters’ requests for guidance, as
indicated throughout Unit V. Guidance
will support establishment owners,
agricultural employers, and handlers
with compliance. Specifically, EPA will
consider addressing the following
topics, as needed, based on feedback
after this rule is published:

¢ Best practices for applications near
the boundaries of the agricultural
establishment and in easements.

e ASABE standard as applies to the
AEZ requirements.

e (Clarification on resuming
applications.

¢ Implementation of the immediate
family exemption, including the fact
that the exemption does not apply to
labor housing.

¢ Best practices for applications near
housing.

e Best practices for communication,
including communication with people
off-establishment and in easements;
communication between employers and
handlers regarding the boundaries of the
establishment; communication around
who remains inside closed structures
during an application in accordance
with the immediate family exemption;
communication with residents of
surrounding communities whose houses
may fall into the AEZ; and advance
notification of applications.

e Strategies to limit the need for such
communication.

e How the AEZ applies to agricultural
practices from different industries,
including that applications more than
12 inches off the ground but less than
12 inches from a crop canopy are still
subject to an AEZ.

o Clarify the relationship between the
AEZ, RE], and “Do Not Contact”
requirements.

EPA anticipates that some compliance
assistance materials, such as the How-
to-Comply Manual for the WPS (Ref.
36), may be updated through its
cooperative agreements. Guidance
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manuals for inspectors, such as the
FIFRA Inspection Manual and the WPS
Inspection Manual (Refs. 33 and 34), are
reviewed and updated on a periodic
basis.

In response to USDA’s request for
clarification on what qualifies as an
airblast sprayer, EPA’s Office of
Pesticide Programs Electronic Label
(OPPEL) definition of airblast sprayer is
a ““general term describing sprays
directed into the foliage with a forced
air stream, usually created with a
powered fan mounted on or pulled
behind a truck or tractor typically used
in a vineyard, orchard, and some
nurseries. Includes electrostatic
sprayers.” (Ref. 37). EPA will use
definitions that are consistent with
current agency policy and update its
guidance as needed to reflect changes as
they occur.

Given that there have now been
changes to the AEZ requirements, the
AEZ-specific 2018 guidance document,
titled “Worker Protection Standard
Application Exclusion Zone
Requirements: Updated Question and
Answers”’ (Ref. 4) will be replaced with
new compliance assistance guidance.
EPA’s 2016 AEZ-specific guidance
document, titled “Q&A Fact Sheet on
the Worker Protection Standard (WPS)
Application Exclusion Zone (AEZ)
Requirements” was superseded by the
2018 guidance (Ref. 5). EPA’s 2016
document “Worker Protection Standard
Frequently Asked Questions,” which
provides answers to frequently asked
questions on the full WPS (not just the
AEZ requirements), will remain a
resource for non-AEZ related guidance
and will be updated consistent with this
action (Ref. 6).

VI. The Final Rule

A. Regulatory Changes

EPA is finalizing the 2023 Proposed
Rule without changes.

B. 2016/2018 Guidance

Because EPA is finalizing the
clarification on when suspended
applications may resume, upon the
effective date of this rule, the rule
supersedes EPA’s 2018 interpretive
guidance document, ‘“Worker Protection
Standard Application Exclusion Zone
Requirements: Updated Questions and
Answers” (Ref. 4). EPA’s 2016 guidance
document “Q&A Fact Sheet on the
Worker Protection Standard (WPS)
Application Exclusion Zone (AEZ)
Requirements” was superseded by the
2018 interpretive guidance document
(Ref. 5). EPA’s 2016 document ‘“Worker
Protection Standard Frequently Asked
Questions,” which provides answers to

frequently asked questions on the WPS
(not just the AEZ requirements), will
remain a resource for non-AEZ related
guidance (Ref. 6).

C. Future Compliance Assistance
Guidance

After this final rule is published, EPA
will consider addressing the following
topics, as needed:

o Best practices for applications near
the boundaries of the agricultural
establishment and in easements.

e ASABE standard as applies to the
AEZ requirements.

¢ Clarification on resuming
applications.

¢ Implementation of the immediate
family exemption, including the fact
that the exemption does not apply to
labor housing.

e Best practices for applications near
housing.

¢ Best practices for communication,
including communication with people
off-establishment and in easements;
communication between employers and
handlers regarding the boundaries of the
establishment; communication around
who remains inside closed structures
during an application in accordance
with the immediate family exemption;
communication with residents of
surrounding communities whose houses
may fall into the AEZ; and advance
notification of applications.

e Strategies to limit the need for such
communication.

e How the AEZ applies to agricultural
practices from different industries,
including that applications more than
12 inches off the ground but less than
12 inches from a crop canopy are still
subject to an AEZ.

EPA anticipates that some compliance
assistance materials, such as the How-
to-Comply Manual for the WPS (Ref.
36), may be updated through its
cooperative agreements. Guidance
manuals for inspectors, such as the
FIFRA Inspection Manual and the WPS
Inspection Manual (Refs. 33 and 34), are
reviewed and updated on a periodic
basis.

VIL Incorporation by Reference
A. Incorporation of ASABE Standards

This final rule incorporates voluntary
consensus standards by reference. EPA
identified an applicable voluntary
consensus standard developed by
ASABE for defining droplet sizes.
Instead of fully reinstating the droplet
size criteria established in the 2015
WPS, EPA is incorporating by reference
the ASABE standard identified as
“ANSI/ASAE S572, Spray Nozzle
Classification by Droplet Spectra” and

certain successor editions (ANSI/ASAE
S572.1, ANSI/ASAE S572.2, and ANSI/
ASAE S572.3) (Refs. 13 through 16) to
enhance the Agency’s compliance with
the National Technology Transfer and
Advancement Act (NTTAA) (15 U.S.C.
272 note). (ASABE standards,
engineering practices, and data initially
approved prior to the society name
change from “ASAE” to “ASABE” in
July 2005 are designated as “ASAE”,
regardless of the revision approval date.)
The NTTAA and Office of Management
and Budget (OMB) Circular A-119
require agencies to use voluntary
consensus standards in its regulatory,
procurement, and program activities in
lieu of government-unique standards,
unless use of such standards would be
inconsistent with applicable law or
otherwise impractical.

The ASABE categorization of
“medium” droplet sizes has remained
largely unchanged despite various
updates to the standard over the years.
Updates of the standard are briefly
summarized as follows:

1. ANSI/ASAE S572. Spray Nozzle
Classification by Droplet Spectra (Ref.
13). This original standard established 6
droplet size classes: Very Fine (VF),
Fine (F), Medium (M), Coarse (C), Very
Coarse (VC) and Extra Coarse (XC).

2. ANSI/ASAE S572.1. Spray Nozzle
Classification by Droplet Spectra (Ref.
14). This standard added two new
classes: Extra Fine (XF) and Ultra Coarse
(UQ).

3. ANSI/ASAE S572.2. Spray Nozzle
Classification by Droplet Spectra (Ref.
15). This standard corrected flowrate
values that were used to establish
classification category thresholds but
did not substantially change the
standard.

4. ANSI/ASAE S572.3. Spray Nozzle
Classification by Droplet Spectra (Ref.
16). This standard updated some
classification boundaries to harmonize
with the International Standards
Organization’s (ISO) operating pressures
established in ISO 25358.

Given the relative stability of the
categorization of “medium” droplet
sizes, removing VMD from the AEZ
criteria and instead using droplet size
classifications (i.e., “medium’ as
defined by the ASABE; see Unit IV.C.
and V.C.) is expected to provide a clear,
practical, and easy approach for
determining AEZ distances. EPA
anticipates that this revision will
improve compliance with other AEZ
requirements and make it easier to
enforce these provisions by eliminating
any need to determine whether an
application is over or under the
specified VMD of 294 microns, as
required by the 2015 WPS.
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B. Reasonable Availability

Copies of the ASABE standards
identified in Unit VIL.A. may be
purchased from the ASABE, 2950 Niles
Road, St. Joseph, MI 49085, or by calling
(269) 429-0300, or at https://
www.asabe.org. Additionally, each of
these standards are available for
inspection at the OPP Docket,
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC.
The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p-m. EDT, Monday through Friday,
excluding legal holidays. The telephone
number of the EPA/DC Public Reading
Room is (202) 566—1744. EPA has
determined that the standards are
reasonably available to the class of
persons affected by this rulemaking.

If you have a disability and the format
of any material on an EPA web page
interferes with your ability to access the
information, please contact EPA’s
Rehabilitation Act Section 508 (29
U.S.C. 794d) Program at https://
www.epa.gov/accessibility/forms/
contact-us-about-section-508-
accessibility or via email at section508@
epa.gov. To enable us to respond in a
manner most helpful to you, please
indicate the nature of the accessibility
issue, the web address of the requested
material, your preferred format in which
you want to receive the material
(electronic format (ASCII, etc.), standard
print, large print, etc.), and your contact
information.

VIII. Severability

The Agency intends that the
provisions of this rule be severable. In
the event that any individual provision
or part of this rule is invalidated, the
Agency intends that this would not
render the entire rule invalid, and that
any individual provisions that can
continue to operate will be left in place.
The amendments to 40 CFR part 170
finalized in this rule involve separate
aspects of the AEZ and EPA finds that
each provision is able to operate
independently of the others. This has
been demonstrated by the Agency’s
revisions to the AEZ provisions from the
2015 WPS, to the 2020 AEZ Rule, to the
current final rule. With each final rule
concerning the AEZ, EPA has been able
to retain certain provisions while
amending or vacating others. For the
foregoing reasons, EPA finds that the
amendments in this final rule are
severable.
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A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 14094: Modernizing Regulatory
Review

This action is not a significant
regulatory action as defined in
Executive Order 12866 (58 FR 51735,
October 4, 1993), as amended by
Executive Order 14094 (88 FR 21879,

April 11, 2023), and was therefore not
subject to a requirement for Executive
Order 12866 review.

B. Paperwork Reduction Act (PRA)

This action does not impose any new
or modify information collection burden
that would require additional review or
approval by OMB under the PRA, 44
U.S.C. 3501 et seq. OMB has previously
approved the information collection
activities contained in the existing
regulations and assigned OMB Control
No. 2070-0190 and it is identified by
EPA ICR No. 2491.06. This action does
not impose an information collection
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affect the approved information
collection activities.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA, 5 U.S.C. 601 et seq. The
small entities subject to the
requirements of this action are
agricultural and handler employers, and
commercial pesticide handler
employers. The Agency has determined
that while reinstating several of the
2015 AEZ requirements could require
agricultural employers to direct workers
to move away from the edge of
treatment areas as the application
equipment passes, this would be a very
temporary disruption in any worker
activity and, as discussed in Unit IIL.,
would not lead to any quantifiable
impacts on agricultural establishments,
including small agricultural operations.
On the part of the handlers, the
requirement to cease an application if
someone is in the AEZ clarifies the
applicator or handler’s responsibility
and is unlikely to result in measurable
costs for affected entities.

As explained in Unit IL.A.4., the 2020
AEZ Rule never went into effect due to
a series of court orders staying the
effective date of the 2020 AEZ Rule.
While the discussion compares the
effects of this action to the 2020 AEZ
Rule, the AEZ requirements have always
extended beyond the boundary of an
agricultural establishment and within
easements since it originally went into
effect in 2018. Therefore, given that the
2015 rule has remained in effect since
its establishment, there are no new
impacts expected with this rule.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate of $100 million
(adjusted annually for inflation) or more
(in 1995 dollars) as described in UMRA,
2 U.S.C. 1531-1538, and does not


https://www.epa.gov/system/files/documents/2023-11/farmworker-and-pesticides-charge-questions-to-the-nejac-03.30.23.pdf
https://www.epa.gov/system/files/documents/2023-11/farmworker-and-pesticides-charge-questions-to-the-nejac-03.30.23.pdf
https://www.epa.gov/system/files/documents/2023-11/farmworker-and-pesticides-charge-questions-to-the-nejac-03.30.23.pdf
https://www.epa.gov/system/files/documents/2023-11/farmworker-and-pesticides-charge-questions-to-the-nejac-03.30.23.pdf
https://www.epa.gov/sites/default/files/2013-09/documents/wpsinspectionsguide.pdf
https://www.epa.gov/sites/default/files/2013-09/documents/wpsinspectionsguide.pdf
https://www.epa.gov/sites/default/files/2013-09/documents/wpsinspectionsguide.pdf
https://www.epa.gov/sites/default/files/2014-01/documents/fiframanual.pdf
https://www.epa.gov/sites/default/files/2014-01/documents/fiframanual.pdf
https://www.epa.gov/sites/default/files/2014-01/documents/fiframanual.pdf
https://www.epa.gov/pesticide-registration/oppel-pilot-documents
https://www.epa.gov/pesticide-registration/oppel-pilot-documents
https://www.epa.gov/laws-regulations/laws-and-executive-orders
https://www.epa.gov/laws-regulations/laws-and-executive-orders
https://doi.org/10.2105/AJPH.2012.300831
https://doi.org/10.2105/AJPH.2012.300831
https://doi.org/10.1093/annweh/wxy082
https://doi.org/10.1093/annweh/wxy082
https://www.epa.gov/pesticide-worker-safety/pesticide-worker-protection-standard-how-comply-manual
https://www.epa.gov/pesticide-worker-safety/pesticide-worker-protection-standard-how-comply-manual
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significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any State, local, or
Tribal governments and the costs
involved are estimated not to exceed
$183 million in 2023 dollars ($100
million in 1995$ adjusted for inflation
using the GDP implicit price deflator) or
more in any one year.

E. Executive Order 13132: Federalism

This action does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999), because it will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have Tribal
implications as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000), because it will not have
substantial direct effects on Tribal
governments, on the relationship
between the Federal Government and
Tribal governments, or on the
distribution of power and
responsibilities between the Federal
Government and Tribal governments.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) directs Federal agencies
to include an evaluation of the health
and safety effects of the planned
regulation on children in Federal health
and safety standards and explain why
the regulation is preferable to
potentially effective and reasonably
feasible alternatives. While the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children, this
action is not subject to Executive Order
13045 because it is not a significant
regulatory action under section 3(f)(1) of
Executive Order 12866. However, EPA’s
Policy on Children’s Health (Ref. 23)
applies to this action.

The WPS is intended to apply to
myriad agricultural pesticides, and the
Agency has not developed a health or
risk assessment to evaluate any impact
of the amendments of the AEZ
provisions for each pesticide subject to
the WPS. The Agency finds that it is
reasonable to expect that this rule will
address existing environmental health
or safety risks from agricultural
pesticide applications that may have a

disproportionate effect on children.
Children face the risk of pesticide
exposure from work in pesticide-treated
areas or near ongoing pesticide
applications, from the use of pesticides
near their homes and schools, and from
pesticide residues brought into the
home by family members after a day of
working with pesticides or being in or
near pesticide-treated areas. Children
also face the risk of pesticide exposure
from drift. The rule is intended to limit
these exposures and risks by reinstating
AEZ requirements that no longer limit it
to the property boundary of an
agricultural establishment and
expanding the AEZ back to 100 feet for
sprayed applications with droplet sizes
smaller than medium.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This action involves voluntary
standards subject to consideration under
the NTTAA section 12(d), 15 U.S.C. 272
note. EPA has decided to use ANSI/
ASAE S572, ANSI/ASAE S572.1, ANSI/
ASAE S572.2, and ANSI/ASAE S572.3
to define “medium’ droplet sizes.
Additional information about these
standards is provided in Unit VIL.,
including how to access them and our
incorporation of these standards into the
regulation pursuant to 1 CFR part 51.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations and Executive
Order 14096: Revitalizing Our Nation’s
Commitment to Environmental Justice
for All

EPA believes that the human health or
environmental conditions that exist
prior to this action result in or have the
potential to result in disproportionate
and adverse human health or
environmental effects on communities
with environmental justice concerns in
accordance with Executive Orders
12898 (59 FR 7629, February 16, 1994)
and 14096 (88 FR 25251, April 26,
2023). As noted in past assessments
(Ref. 3), affected populations include
minority and/or low-income individuals
that may have a higher risk of exposure
and/or are more vulnerable to the
impacts of pesticides due to occupation,
economic status, health and obstacles to

healthcare access, language barriers, and
other sociodemographic characteristics.

EPA believes that this action is likely
to reduce existing disproportionate and
adverse effects on communities with
environmental justice concerns. This
action will limit exposures to pesticides
for agricultural workers, handlers, and
communities adjacent to agricultural
establishments; improve public health;
and prioritize environmental justice by
rescinding certain changes to the AEZ
provisions that were reflected in the
2020 AEZ Rule but have not yet taken
effect. This action will reinstate, for
example, regulatory text requiring
agricultural employers to keep workers
and other people out of the AEZ during
the pesticide application regardless of
whether the individuals are outside of
establishments’ boundaries or within
easements. Additionally, these changes
will reinstate larger AEZs for those
sprays with the highest spray drift
potential. As discussed in Unit IIL.,
reinstating the 2015 WPS requirements
for these AEZ provisions better balances
social and health-related costs than the
2020 AEZ Rule.

EPA additionally identified and
addressed environmental justice
concerns by engaging with stakeholders
from affected communities extensively
in the development of the 2015 WPS
rulemaking that originally established
the AEZ requirements that the Agency
is reinstating. Those efforts were
conducted to obtain meaningful
involvement of all affected parties.
Consistent with those efforts and
assessments, EPA believes this rule will
better protect the health of agricultural
workers and handlers by reinstating the
complementary protections of the AEZ
that were intended to support the “Do
Not Contact” requirements within the
WPS.

The information supporting this
executive order review is contained in
Unit III. and the Economic Analysis
from the 2015 WPS (Ref. 21).

K. Congressional Review Act (CRA)

This action is subject to the CRA, 5
U.S.C. 801 et seq., and EPA will submit
a rule report to each House of the
Congress and to the Comptroller General
of the United States. This action is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 170

Environmental protection,
Agricultural worker, Employer, Farms,
Forests, Greenhouses, Incorporation by
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reference, Nurseries, Pesticide handler,
Pesticides, Worker protection standard.

Michael S. Regan,
Administrator.

Therefore, for the reasons stated in the
preamble, 40 CFR chapter I is amended
as follows:

PART 170—WORKER PROTECTION
STANDARD

m 1. The authority citation for part 170
continues to read:

Authority: 7 U.S.C. 136w.

m 2. Amend § 170.405 by:
m a. Revising paragraphs (a)(1)(i) and
(ii), and (a)(2);
m b. Revising and republishing
paragraph (b); and
m c. Adding paragraph (c).

The revisions and additions read as
follows:

§170.405 Entry restrictions associated
with pesticide applications.

(a) * K* %

(1) * % %

(i) The application exclusion zone is
the area that extends 100 feet
horizontally from the point(s) of
pesticide discharge from the application
equipment in all directions during
application when the pesticide is
applied by any of the following
methods:

(A) Aerially.

(B) Air blast or air-propelled
applications.

(C) As a fumigant, smoke, mist, or fog.

(D) As a spray using nozzles or nozzle
configurations which produce a droplet
size of smaller than medium, in
accordance with the meaning given to
“medium” in ANSI/ASAE S572, ANSI/
ASAE S572.1, ANSI/ASAE S572.2, or

ANSI/ASAE S572.3 (all incorporated by
reference, see paragraph (c) of this
section).

(ii) The application exclusion zone is
the area that extends 25 feet
horizontally from the point(s) of
pesticide discharge from the application
equipment in all directions during
application when the pesticide is
sprayed from a height of greater than 12
inches from the soil surface or planting
medium using nozzles or nozzle
configurations which produce a droplet
size of medium or larger in accordance
with the meaning given to “medium” in
ANSI/ASAE S572, ANSI/ASAE S572.1,
ANSI/ASAE S572.2, or ANSI/ASAE
S572.3 (all incorporated by reference,
see paragraph (c) of this section), and
not as in paragraph (a)(1)(i) of this
section.

(2) During any outdoor production
pesticide application, the agricultural
employer must not allow or direct any
worker or other person to enter or to
remain in the treated area or an
application exclusion zone that is
within the boundaries of the
establishment until the application is
complete, except for:

(i) Appropriately trained and
equipped handlers involved in the
application, and

(ii) Owners of the agricultural
establishment and their immediate
family members who remain inside
closed buildings, housing, or shelters
under the conditions specified in
§170.601(a)(1)(vi).

(b) Enclosed space production
pesticide applications. (1) During any
enclosed space production pesticide
application described in column A of
table 1 to paragraph (b) of this section,

the agricultural employer must not
allow or direct any worker or other
person, other than an appropriately
trained and equipped handler involved
in the application, to enter or to remain
in the area specified in column B of
table 1 to paragraph (b) of this section
during the application and until the
time specified in column C of table 1 to
paragraph (b) of this section has
expired.

(2) After the time specified in column
C of table 1 to paragraph (b) of this
section has expired, the area subject to
the labeling-specified restricted-entry
interval and the post-application entry
restrictions specified in § 170.407 is the
area specified in column D of table 1 to
paragraph (b) of this section.

(3) When column C of table 1 to
paragraph (b) of this section specifies
that ventilation criteria must be met,
ventilation must continue until the air
concentration is measured to be equal to
or less than the inhalation exposure
level required by the labeling. If no
inhalation exposure level is listed on
the labeling, ventilation must continue
until after one of the following
conditions is met:

(i) Ten air exchanges are completed.

(ii) Two hours of ventilation using
fans or other mechanical ventilating
systems.

(iii) Four hours of ventilation using
vents, windows, or other passive
ventilation.

(iv) Eleven hours with no ventilation
followed by one hour of mechanical
ventilation.

(v) Eleven hours with no ventilation
followed by two hours of passive
ventilation.

(vi) Twenty-four hours with no
ventilation.

TABLE 1 TO PARAGRAPH (b)—ENTRY RESTRICTIONS DURING ENCLOSED SPACE PRODUCTION PESTICIDE APPLICATIONS

A. When a pesticide is applied:

B. Workers and other persons,
other than appropriately trained
and equipped handlers, are
prohibited in:

C. Until:

D. After the expiration of time
specified in column C, the area
subject to the restricted-entry
interval is:

1. AS @ fUMIQANT ..o

2. As a Smoke; Mist; Fog; or Spray using a spray quality (drop-
let spectrum) of smaller than medium, in accordance with the
meaning given to “medium” by the American Society of Agri-
cultural and Biological Engineers in ANSI/ASAE S572, ANSI/
ASAE S572.1, ANSI/ASAE S572.2, or ANSI/ASAE S572.3
(all incorporated by reference, see § paragraph (c) of this sec-
tion).

3. Not as in entry 1 or 2 of this table, and for which a res-
piratory protection device is required for application by the
pesticide product labeling.

Entire enclosed space plus any
adjacent structure or area
that cannot be sealed off
from the treated area.

Entire enclosed space ..............

Entire enclosed space ..............

The ventilation criteria of para-

graph (b)(3) of this section
are met.

The ventilation criteria of para-

graph (b)(3) of this section
are met.

The ventilation criteria of para-

graph (b)(3) of this section
are met.

No post-application entry re-
strictions required by
§170.407 after criteria in col-
umn C are met.

Entire enclosed space.

Treated area.
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TABLE 1 TO PARAGRAPH (b)—ENTRY RESTRICTIONS DURING ENCLOSED SPACE PRODUCTION PESTICIDE APPLICATIONS—

Continued

A. When a pesticide is applied:

B. Workers and other persons,
other than appropriately trained
and equipped handlers, are
prohibited in:

C. Until:

D. After the expiration of time
specified in column C, the area
subject to the restricted-entry
interval is:

4. Not as in entry 1, 2, or 3 of this table, and From a height of
greater than 12 inches from the planting medium; or As a
spray using a spray quality (droplet spectrum) of medium or
larger in accordance with the meaning given to “medium” by
the American Society of Agricultural and Biological Engineers
in ANSI/ASAE S572, ANSI/ASAE S572.1, ANSI/ASAE
S572.2, or ANSI/ASAE S572.3 (all incorporated by reference,

see §170.405(c)).

5. OthEIWISE ...cccviiiieiiiieieeeie e

Treated area plus 25 feet in all
directions of the treated area,
but not outside the enclosed
space.

Treated area .......cccoveeevveevieennns

Application is complete ............

Application is complete ............

Treated area.

Treated area.

(c) Incorporation by reference. The
material listed in this paragraph (c) is
incorporated by reference into this
section with the approval of the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
All approved incorporation by reference
(IBR) material is available for inspection
at the Environmental Protection Agency
(EPA) and at the National Archives and
Records Administration (NARA).
Contact EPA at: OPP Docket,
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC.
The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number of
the EPA/DC Public Reading room and
the OPP Docket is (202) 566—1744. For
information on the availability of this
material at NARA, visit https://
www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@
nara.gov. The material may be obtained
from the American Society of
Agricultural and Biological Engineers,
2950 Niles Road, St. Joseph, MI 49085,
(269) 429-0300, https://www.asabe.org.

(1) ANSI/ASAE S572 FEB2004, Spray
Nozzle Classification by Droplet
Spectra, reaffirmed February 2004
(ANSI/ASAE S572).

(2) ANSI/ASAE S572.1 MAR2009
(R2017), Spray Nozzle Classification by
Droplet Spectra, reaffirmed December
2017 (ANSI/ASAE S572.1).

(3) ANSI/ASAE S572.2 JUL2018,
Spray Nozzle Classification by Droplet
Spectra, ANSI approved July 2018
(ANSI/ASAE S572.2).

(4) ANSI/ASAE S572.3, Spray Nozzle
Classification by Droplet Spectra, ANSI
approved February 2020 (ANSI/ASAE
S572.3).

m 3. Amend § 170.501 by revising
paragraph (c)(3)(xi) to read as follows:

§170.501 Training requirements for
handlers.
* * * * *

R

%g]) * % %

(xi) Handlers must suspend a
pesticide application if workers or other
persons are in the application exclusion
zone and must not resume the
application while workers or other
persons remain in the application
exclusion zone, except for appropriately
trained and equipped handlers involved
in the application, and the owner(s) of
the agricultural establishment and
members of their immediate families
who remain inside closed buildings,
housing, or shelters, provided that the
handlers have been expressly instructed
by the owner(s) of the agricultural
establishment that only immediate
family members remain inside those
closed buildings, housing, or shelters
and that the application should proceed
despite the presence of the owner(s) or
their immediate family members inside
those closed buildings, housing, or

shelters.
* * * * *

m 4. Amend § 170.505 by revising
paragraph (b) to read as follows:

§170.505 Requirements during
applications to protect handlers, workers,
and other persons.

(b) Suspending applications. (1) Any
handler performing a pesticide
application must immediately suspend
the pesticide application if any worker
or other person is in an application
exclusion zone described in
§170.405(a)(1) or the area specified in
column B of table 1 to paragraph (b) of
§170.405, except for:

(i) Appropriately trained and
equipped handlers involved in the
application, and

(ii) The owner(s) of the agricultural
establishment and members of their
immediate families who remain inside
closed buildings, housing, or shelters,
provided that the handlers have been
expressly instructed by the owner(s) of
the agricultural establishment that only
immediate family members remain

inside those closed buildings, housing,
or shelters and that the application
should proceed despite the presence of
the owner(s) or their immediate family
members inside those closed buildings,
housing, or shelters.

(2) A handler must not resume a
suspended pesticide application while
any workers or other persons remain in
an application exclusion zone described
in §170.405(a)(1) or the area specified
in column B of table 1 to paragraph (b)
of §170.405, except for:

(i) Appropriately trained and
equipped handlers involved in the
application, and

(ii) The owner(s) of the agricultural
establishment and members of their
immediate families who remain inside
closed buildings, housing, or shelters,
provided that the handlers have been
expressly instructed by the owner(s) of
the agricultural establishment that only
immediate family members remain
inside those closed buildings, housing,
or shelters and that the application
should proceed despite the presence of
the owner(s) or their immediate family
members inside those closed buildings,
housing, or shelters.

* * * * *

m 5. Amend § 170.601 by revising
paragraph (a)(1) to read as follows:

§170.601 Exemptions.

(a) * k%

(1) On any agricultural establishment
where a majority of the establishment is
owned by one or more members of the
same immediate family, the owner(s) of
the establishment (and, where specified
in the following, certain handlers) are
not required to provide the protections
of the following provisions to
themselves or members of their
immediate family when they are
performing handling activities or tasks
related to the production of agricultural
plants that would otherwise be covered
by this part on their own agricultural
establishment.

(i) Section 170.309(c).


https://www.archives.gov/federal-register/cfr/ibr-locations
https://www.archives.gov/federal-register/cfr/ibr-locations
https://www.archives.gov/federal-register/cfr/ibr-locations
mailto:fr.inspection@nara.gov
mailto:fr.inspection@nara.gov
https://www.asabe.org
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(ii) Section 170.309(f) through (j).

(iii) Section 170.311.

(iv) Section 170.401.

(v) Section 170.403.

(vi) Sections 170.405(a)(2) and
170.505(b), but only in regard to
owner(s) of the establishment and their
immediate family members who remain
inside closed buildings, housing, or
shelters. This exception also applies to
handlers (regardless of whether they are
immediate family members) who have
been expressly instructed by the
owner(s) of the establishment that:

(A) Only the owner(s) or their
immediate family members remain
inside the closed building, housing, or
shelter, and

(B) The application should proceed
despite the presence of the owner(s) or
their immediate family members
remaining inside the closed buildings,
housing, or shelters.

(vii) Section 170.409.

(viii) Sections 170.411 and 170.509.

(ix) Section 170.501.

(x) Section 170.503.

(xi) Section 170.505(c) and (d).

(xii) Section 170.507(c) through (e).
(xiii) Section 170.605(a) through (c),
and (e) through (j).

* * * * *
[FR Doc. 2024-22832 Filed 10—-3—-24; 8:45 am|
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 282

[EPA-R07-UST-2023-0534; FRL-11633—
02-R7]

lowa: Final Approval of State
Underground Storage Tank Program
Revisions, Codification, and
Incorporation by Reference

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Pursuant to the Resource
Conservation and Recovery Act (RCRA
or Act), the Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the State
of Jowa’s Underground Storage Tank
(UST) program submitted by the
Department of Natural Resources (DNR).
This action also codifies EPA’s approval
of Iowa’s State program and
incorporates by reference those
provisions of the State regulations that
we have determined meet the
requirements for approval. The
provisions will be subject to EPA’s
inspection and enforcement authorities
under RCRA Subtitle I and other

applicable statutory and regulatory
provisions.

DATES: This rule is effective December 3,
2024, unless EPA receives adverse
comment by November 4, 2024. If EPA
receives adverse comments, it will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register, as of December 3, 2024, in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51.

ADDRESSES: Submit your comments by
one of the following methods:

1. Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: pomes.michael@epa.gov.

Instructions: Direct your comments to
Docket ID No. EPA-R07-UST-2023-
0534. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
available online at https://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through https://
www.regulations.gov, or email. The
Federal https://www.regulations.gov
website is an “anonymous access”’
system, which means the EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
email comment directly to the EPA
without going through https://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and also with
any disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties, and cannot
contact you for clarification, EPA may
not be able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. EPA encourages electronic
submittals, but if you are unable to
submit electronically, please reach out
to the EPA contact person listed in the
document for assistance.

Docket: All documents in the docket
are listed in the https://
www.regulations.gov index. Although
listed in the index, some information
might not be publicly available, e.g., CBI
or other information whose disclosure is
restricted by statute. Publicly available
docket materials are available
electronically through
www.regulations.gov.

IBR and supporting material: You can
view and copy the documents that form
the basis for this codification and
associated publicly available materials
either through www.regulations.gov or
by contacting Angela Sena, Tanks,
Toxics & Pesticides Branch, Land
Chemical, and Redevelopment Division,
U.S. Environmental Protection Agency,
Region 7, 11201 Renner Boulevard,
Lenexa, Kansas 66219; (913) 551-7989;
sena.angela@epa.gov. Please call or
email the contact listed above if you
need access to material indexed but not
provided in the docket.

FOR FURTHER INFORMATION CONTACT:
Michael L Pomes, Remediation Branch,
Land, Chemical, and Redevelopment
Division, U.S. Environmental Protection
Agency, Region 5, 77 W Jackson
Boulevard, Chicago, Illinois 60604;
(312) 886—2406; pomes.michael@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Approval of Revisions to Iowa’s
Underground Storage Tank Program

A. Why are revisions to State programs
necessary?

States that have received final
approval from the EPA under section
9004(b) of RCRA, 42 U.S.C. 6991c¢(b),
must maintain an underground storage
tank program that is equivalent to,
consistent with, and no less stringent
than the Federal UST program. Either
EPA or the approved State may initiate
program revision. When EPA makes
revisions to the regulations that govern
the UST program, States must revise
their programs to comply with the
updated regulations and submit these
revisions to the EPA for approval.
Program revision may be necessary
when the controlling Federal or State
statutory or regulatory authority is
modified or when responsibility for the
State program is shifted to a new agency
or agencies.

B. What decisions has the EPA made in
this rule?

On June 22, 2023, in accordance with
40 CFR 281.51(a), Iowa submitted a
complete program revision application
seeking the EPA approval for its UST
program revisions (State Application).
Iowa’s revisions correspond to the EPA
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final rule published on July 15, 2015 (80
FR 41566), which revised the 1988 UST
regulations and the 1988 State program
approval (SPA) regulations (2015
Federal Revisions). As required by 40
CFR 281.20, the State Application
contains the following: a transmittal
letter requesting approval, a description
of the program and operating
procedures, a demonstration of the
State’s procedures to ensure adequate
enforcement, a Memorandum of
Agreement outlining the roles and
responsibilities of the EPA and the
implementing agency, a statement of
certification from the Attorney General,
and copies of all relevant State statutes
and regulations. We have reviewed the
State Application and determined that
the revisions to Iowa’s UST program are
equivalent to, consistent with, and no
less stringent than the corresponding
Federal requirements in subpart C of 40
CFR part 281, and that the Iowa program
provides for adequate enforcement of
compliance (40 CFR 281.11(b)).
Therefore, the EPA grants Iowa final
approval to operate its UST program
with the changes described in the
program revision application and as
outlined below in section I.G. of this
document.

C. What is the effect of this approval
decision?

This action does not impose
additional requirements on the

regulated community because the
regulations being approved by this rule
are already effective in Iowa and they
are not changed by this action. This
action merely approves the existing
State regulations as meeting the Federal
requirements and renders them
federally enforceable.

D. Why is EPA using a direct final rule?

EPA is publishing this direct final
rule concurrent with a proposed rule
because we view this as a
noncontroversial action and anticipate
no adverse comment. EPA is providing
an opportunity for public comment
now.

E. What happens if the EPA receives
comments that oppose this action?

Along with this direct final rule, the
EPA is publishing a separate document
in the “Proposed Rules” section of this
issue of the Federal Register that serves
as the proposal to approve the State’s
UST program revisions, providing
opportunity for public comment. If EPA
receives comments that oppose this
approval, EPA will withdraw the direct
final rule by publishing a document in
the Federal Register before the rule
becomes effective. The EPA will base
any further decision on the approval of
the State program changes after
considering all comments received
during the comment period. EPA will
then address all public comments in a

later final rule. You may not have
another opportunity to comment. If you
want to comment on this approval, you
must do so at this time.

F. For what has Iowa previously been
approved?

On March 7, 1995, the EPA finalized
a rule approving the UST program,
effective May 8 1995, to operate in lieu
of the Federal program. On March 7,
1995, effective May 8, 1995, the EPA
codified the approved Iowa program,
incorporating by reference the State
statutes and regulatory provisions that
are subject to EPA’s inspection and
enforcement authorities under RCRA
sections 9005 and 9006, 42 U.S.C. 6991d
and 6991e, and other applicable
statutory and regulatory provisions.

G. What changes are we approving with
this action?

On June 22, 2023, in accordance with
40 CFR 281.51(a), Iowa submitted a
complete application for final approval
of its UST program revisions adopted on
June 23, 2021. The EPA now makes an
immediate final decision, subject to
receipt of written comments that oppose
this action, that Iowa’s UST program
revisions satisfy all of the requirements
necessary to qualify for final approval.
Therefore, EPA grants Iowa final
approval for the following program
changes:

Required Federal element

Implementing State authority

40 CFR 281.30, New UST Systems and Notification ..........cccccoeeiiiiiiinniiiniiieeene

40 CFR 281.30, New UST Systems and Notification continued . . . ......c.ccceennennee.

40 CFR 281.31, Upgrading Existing UST SyStems .........ccccevceenivennineenieneeeenieeee

c
f

567 lowa Admin. Code 135.1(3)(a).
IAC 135.1(3)(a) and (4).

IAC 135.3(1).
IAC 135.3(1)(a
IAC 135.3(1
IAC 135.3(1
IAC 135.3(3)(d
IAC 135.3(9).

567 lowa Admin. Code 135.4(5)(a)(1) through (6).
IAC 135.21(1)(a).

IAC 135.21(2)(a).

567 lowa Admin. Code 135.1(3)(a).

IAC 135.1(3)(a).

IAC 135.3(2)(b), (c), (d).

IAC 135.21(1)(a).

IAC 135.21(2).

), (b), (d), (e).
)(1) through (4).
)(1) and (4).

)(1) through (4).
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Required Federal element Implementing State authority

40 CFR 281.32, General Operating Requirements ...........ccccceeveiiiiniciiieniieeneeeenn 567 lowa Admin. Code 135.3(1)(a)(4)(2).
IAC 135.3(1)(b).
IAC 135.3(1)(c)(4).
IAC 135.3(9)(b)(2).
IAC 135.4(1).
IAC 135.4(2)(a) through (d).
IAC 135.4(3).
IAC 135.4(3)
IAC 135.4(4)
IAC 135.4(4)
IAC 135.4(5)
IAC 135.4(5)
IAC 135.4(5)(c)
IAC 135.4(12).
IAC 135.4(12)(c).
)-
)

(a).
§f3 (b), (c)(1) and (3), (d), (e), (f).
(b)(8) and (11).

3

IAC 135.4(13

IAC 135.4(13)(e).

IAC 135.5(6).

40 CFR 281.33, Release DeteCtion .........ccccvieceiriiieineiieneseereseee e 567 lowa Admin. Code 135.5(1)(a), through (d).

IAC 135.5(2).

IAC 135.5(4)(a), (b), (c), (d)(1) through (3), (e)(1) through
(), (1), (9)(1), (9)(2), (h)(1) and (2), ().

IAC 135.5(3).

IAC 135.5(5)(a), (b), (c), (d).

IAC 135.21(2)(d)(1) and (2)

IAC 135.21(2)(d)(3).

40 CFR 281.34, Release Reporting, Investigation, and Confirmation ..................... 567 lowa Admin. Code 135.4(1)(b).

IAC 135.6(1).

IAC 135.6(2).

IAC 135.6(3)(a).

IAC 135.6(4)(a) and (b).

40 CFR 281.35, Release Response and Corrective ACtion ...........coceeveeiieeneennen. 567 lowa Admin. Code 135.7(2).

IAC 135.7(3).

IAC 135.7(5)(a), (b), (c), (d)(1), (2), (4) through (8).
40 CFR 281.35, Release Response and Corrective Action Continued . . . ........... 567 lowa Admin. Code 135.13.
40 CFR 281.36, Out-of-service Systems and CIOSUIe ..........cccoeeienereenieneenieneeee 567 lowa Admin. Code 135.15(1)(a).

IAC 135.15(1)(b)(1), (2), (3), (6).
IAC 135.15(1)(c)(2), (3), (6).
IAC 135.15(1)(d).

IAC 135.15(2)(b) and (c).

IAC 135.15(3)(a) and (f).

IAC 135.15(5).

IAC 135.21(2)(e).

40 CFR 281.37, Financial Responsibility for USTs Containing Petroleum .............. 567 lowa Admin. Code 136.4.

IAC 136.5 through 136.16.

IAC 136.17.

IAC 136.18.

IAC 136.20.

IAC 136.24.

40 CFR 281.39, Operator TraiNiNg ........cccceeriiriiienieaiee st e s 567 lowa Admin. Code 135.4(6)(a), (g), (h).

IAC 135.4(8)(a)(1), (10), (11), (13), (15), (17), (19).
IAC 135.4(8)(b)(2), (3), (6), (7), (10), (11), (16), (18).
IAC 135.4(8)(c), (c)(6)

135.4(10).

IAC 135.4(11)(a), (a)(1), (b).

40 CFR 281.41, Legal Authorities for Enforcement Response .........c.cccccevvevenenee. lowa Code 17(A)(19)(10)(f).

IC 455B.474(1)(a)(6)(k).

IC 455B.476.

IC 455B.476(3).

IC 455B.477(1).

IC 455B.477(2).

IC 455B.477(3).

IC 455B.477(6).

IC 455B.474(8)(b).

567 lowa Admin. Code 135.3(5)(d).

1
2
3
5

IAC 135.3(8).
The State also demonstrates that its Iowa DNR UST Section has broad and to the issuance of orders. These
program provides adequate enforcement statutory authority with respect to USTs  statutory authorities are found in: Code
of compliance as described in 40 CFR to regulate installation, operation, of ITowa Chapter 455B, Jurisdiction of

281.11(b) and part 281, subpart D. The maintenance, closure, and UST releases, the Department of Natural Resources,
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Division IV, Solid Waste Disposal, Part
8—Underground Storage Tanks
(455B.471 et seq.), and 567 lowa
Administrative Code Chapter 134—
Underground Storage Tank Licensing
and Certification Programs, Chapter
135—Technical Standards and
Corrective Action Requirements for
Owners and Operators of Underground
Storage Tanks, and Chapter 136—
Financial Responsibility for
Underground Storage Tanks.

H. Where are the revised rules different
from the Federal rules?

Broader in Scope Provisions

The following statutory and
regulatory provisions are considered
broader in scope than the Federal
program, and are therefore not
enforceable as a matter of Federal law
pursuant to 40 CFR 281.12(a)(3)(ii):

Code of Iowa

Code of Iowa 455B.471(1), (2), (3), (4),
(10)

Code of Iowa 455B.472

Code of Iowa 455B.473(4) through (9)
Code of Iowa 455B.473A

Code of Iowa 455B.474

Code of Iowa 455B.474A

Code of Iowa 455B.475

Code of Iowa 455B.476

Code of Iowa 455B.477

Code of Iowa 455B.478

Code of Iowa 455B.479

567 lowa Administrative Code

Iowa Administrative Code Chapter 134

Iowa Administrative Code Chapter
135.2 definitions not listed in 40 CFR
280.12

Iowa Administrative Code 135.3(1)(c)(5)
and (e)(1) and (2)

Towa Administrative Code 135.3(2)(a)

Towa Administrative Code 135.3(3)(a),
(b), (d)(5) and (8), (g), (j), and (k)

Towa Administrative Code 135.3(5)

Iowa Administrative Code
135.3(9)(b)(1)(1)

Towa Administrative Code 135.4(2)(e)

Towa Administrative Code 135.4(3)(b),
(c)

Jowa Administrative Code 135.4(4)(c)(2)
and (4)

Iowa Administrative Code 135.4(4)(g)
and (i)

Towa Administrative Code 135.4(5)(a)(7)
and (8)

Towa Administrative Code 135.4(6)(a)
through ()

Iowa Administrative Code 135(4)

Towa Administrative Code 135.4(
(a)(4), (5), (7), (8), (9), (14), (16),

Towa Administrative Code 135.4(8
(b)(4), (5), (8), (9), (12), (1
(19)

Towa Administrative Code

135.4(8)(c)(1), (2), (3), (4), (5)

(7)
8)(a),
(18)
)(b),
3), (14), (17).

Iowa Administrative Code 135.4(9)
Towa Administrative Code
135.4(11)(a)(2), (c) and (d)

Iowa Administrative Code 135.5(1)(e)
Iowa Administrative Code 135.5(4)(c)
Iowa Administrative Code 135.5(4)(d)(4)
Iowa Administrative Code 135.5(4)(e)(8)

Towa Administrative Code
135.5(4)(g)(1)(1) through (3)

Iowa Administrative Code
135.5(4)(h)(3)(1) through (3)

Towa Administrative Code 135.5(4)(h)(4)
through (6)

TIowa Administrative Code 135.5(5)(b),
(d)(1) and (2)

Iowa Administrative Code 135.6(3)(b)

TIowa Administrative Code 135.7(5)

TIowa Administrative Code 135.7(5)
(d)(3), (9), (10), (11)

Towa Administrative Code 135.7(5) (e),
0. (g

Iowa Administrative Code 135.8

TIowa Administrative Code 135.9

Towa Administrative Code 135.10

Iowa Administrative Code 135.11

TIowa Administrative Code 135.12

Iowa Administrative Code 135.14

Iowa Administrative Code
135.15(1)(b)(4) and (5)

Towa Administrative Code
135.15(1)(c)(1), (4), and (5)

Towa Administrative Code 135.15(1)(e)
and (f)

Iowa Administrative Code 135.15(2),
(2)(a) and (d)

TIowa Administrative Code 135.15(3)(a)
through (e)

Iowa Administrative Code 135.15(4)

Iowa Administrative Code 135.15(7)

Iowa Administrative Code 135.16

Towa Administrative Code 135.17

Iowa Administrative Code 135.18

Iowa Administrative Code 135.19

Towa Administrative Code 135.20

Iowa Administrative Code Chapter 135
Appendices A, B, C, and D

More Stringent Provisions (Give
examples):

The following regulatory
requirements are considered more
stringent than the Federal program, and
on approval, they become part of the
federally approved program and are
federally enforceable pursuant to 40
CFR 281.12(a)(3)(i):

Iowa required the notification for
USTs taken out of operation from
January 1, 1974, to July 1, 1985, USTs
that existed and still in operation on or
before July 1, 1985, and those brought
into service after July 1, 1985, making
them more stringent: lowa Code
455B.473(1), (2), (3).

Iowa specifically excludes residential
septic tanks as being underground
storage tanks making them more
stringent: Code of Iowa
455B.471(11)(b)(1)(c).

Iowa specifically excluded piping
associated with tanks used for storing
heating oil for consumptive use on the
premises where stored as being
underground storage tanks making them
more stringent: Code of Iowa
455B.471(11)(b)(2).

Farm and residential tanks installed
in Iowa after July 1, 1987, are subject to
the requirements of 567 Iowa Admin.
Code Chapters 135 and 136 making
them more stringent: IAC 135.2 and
136.1(4).

Iowa specifies when under dispenser
containment must be installed
depending on what dispensing
equipment is installed or replaced, what
connections are made to the dispensers,
and whether or not replaced or new
piping is within 10 feet given dispensers
making them more stringent: IAC
135.3(1)(f)(2) and (3).

Iowa requires that owners must have
tank tags affixed to the fill pipe in order
to receive deliveries of product into the
USTs they own making them more
stringent: IAC 135.3(3)(c).

Iowa requires that a person installing
an underground storage tank and the
owner or operator of the underground
storage tank must notify the department
of their intent to install the tank 30 days
prior to installation making them more
stringent: IAC 135.3(3)(h).

Iowa specifies the codes of practice to
be discussed during UST Operator
training making them more stringent:
IAC 135.4(6)(a)(2), (3); IAC
135.4(8)(a)(2); IAC 135.4(8)(b)(1).

Iowa requires that C UST Operator be
retrained in 15 days making them more
stringent: IAC 135.4(6)(i).

Iowa specifies what financial
responsibility topics must be covered
during Class A UST Operator Training
making them more stringent: IAC
135.4(8)(a)(12).

Iowa specifies the types of methods
used for monitoring containment
spaces, how often the monitoring is
done, and containment should be kept
free of liquid or debris that would affect
the monitoring making them more
stringent: 135.5(5)(d).

Iowa requires a 60-day timeframe for
implementing and installing free
product recovery system approved by
the department making them more
stringent: IAC 135.7(5)(e).

Iowa sets requirements for returning a
UST to service after an extended period
of temporary closure making them more
stringent: IAC 135.15(1)(f).

Iowa requires department approval for
removals undertaken with less than 30
days of notice making them more
stringent: IAC 135.15(2)(a).

Iowa requires that department
receives notice of bankruptcy within 10
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days making them more stringent: IAC
136.23(3).

II. Codification
A. What is codification?

Codification is the process of placing
a State’s statutes and regulations that
comprise the State’s approved UST
program into the CFR. Section 9004(b)
of RCRA, as amended, allows the EPA
to approve State UST programs to
operate in lieu of the Federal program.
The EPA codifies its authorization of
State programs in 40 CFR part 282 and
incorporates by reference State statutes
and regulations that the EPA will
enforce under sections 9005 and 9006 of
RCRA and any other applicable State
provisions. The incorporation by
reference of State authorized programs
in the CFR should substantially enhance
the public’s ability to discern the
current status of the approved State
program and State requirements that can
be federally enforced. This effort
provides clear notice to the public of the
scope of the approved program in each
State.

B. What is the history of codification of
Iowa’s UST program?

EPA incorporated by reference the
Iowa DNR approved UST program
effective May 8, 1995 (60 FR 12631,
March 7, 1995). In this document, EPA
is revising 40 CFR 282.65 to include the
approved revisions.

C. What codification decisions have we
made in this rule?

Incorporation by reference: In this
rule, we are finalizing regulatory text
that includes incorporation by
reference. In accordance with the
requirements of 1 CFR 51.5, we are
finalizing the incorporation by reference
of the federally approved Iowa UST
program described in the amendments
to 40 CFR part 282 set forth below. The
EPA has made, and will continue to
make, this document generally available
through www.regulations.gov or by
contacting the EPA Region 5 contact
listed in the ADDRESSES section of this
preamble.

The purpose of this Federal Register
document is to codify Iowa’s approved
UST program. The codification reflects
the State program that would be in
effect at the time EPA’s approved
revisions to the lowa UST program
addressed in this direct final rule
become final. The document
incorporates by reference lowa’s UST
statutes and regulations and clarifies
which of these provisions are included
in the approved and federally
enforceable program. By codifying the

approved Iowa program and by
amending the CFR, the public will more
easily be able to discern the status of the
federally-approved requirements of the
Iowa program.

EPA is incorporating by reference the
Iowa approved UST program in 40 CFR
282.65. Section 282.65(d)(1)(i)
incorporates by reference for
enforcement purposes the State’s
statutes and regulations.

Section 282.65 also references the
Attorney General’s Statement,
Demonstration of Adequate
Enforcement Procedures, the Program
Description, and the Memorandum of
Agreement, which are approved as part
of the UST program under Subtitle I of
RCRA. These documents are not
incorporated by reference.

D. What is the effect of Iowa’s
codification on enforcement?

The EPA retains the authority under
sections 9005 and 9006 of Subtitle I of
RCRA, 42 U.S.C. 6991d and 6991e, and
other applicable statutory and
regulatory provisions to undertake
inspections and enforcement actions
and to issue orders in approved States.
With respect to these actions, EPA will
rely on Federal sanctions, Federal
inspection authorities, and Federal
procedures rather than the State
authorized analogues to these
provisions. Therefore, the EPA is not
incorporating by reference such
particular, approved Iowa procedural
and enforcement authorities. Section
282.65(d)(1)(ii) of 40 CFR lists those
approved Iowa authorities that would
fall into this category.

E. What State provisions are not part of
the codification?

The public also needs to be aware that
some provisions of the State’s UST
program are not part of the federally
approved State program. Such
provisions are not part of the RCRA
Subtitle I program because they are
“broader in scope” than Subtitle I of
RCRA. Section 281.12(a)(3)(ii) of 40 CFR
states that where an approved State
program has provisions that are broader
in scope than the Federal program,
those provisions are not a part of the
federally approved program. As a result,
State provisions which are broader in
scope than the Federal program are not
incorporated by reference for purposes
of Federal enforcement in part 282.
Section 282.65(d)(1)(iii) lists for
reference and clarity the Iowa statutory
and regulatory provisions which are
broader in scope than the Federal
program and which are not, therefore,
part of the approved program being
codified in this document. Provisions

that are broader in scope cannot be
enforced by EPA; the State, however,
will continue to implement and enforce
such provisions under State law.

III. Statutory and Executive Order
Reviews

This action only applies to Iowa’s
UST Program requirements pursuant to
RCRA section 9004 and imposes no
requirements other than those imposed
by State law. It complies with
applicable Executive Orders (EOs) and
statutory provisions as follows:

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 14094: Modernizing Regulatory
Review

This action is not a significant
regulatory action as defined in
Executive Order 12866 (58 FR 51735,
October 4, 1993), as amended by
Executive Order 14094 (88 FR 21879,
April 11, 2023), because this action
approves and codifies State
requirements for the purpose of RCRA
section 9004 and imposes no additional
requirements beyond those imposed by
State law. Therefore, this action was not
subject to a requirement for Executive
Order 12866 review.

B. Paperwork Reduction Act (PRA)

This rule does not impose an
information collection burden under the
provisions of the PRA, 44 U.S.C. 3501
et seq. Burden is defined at 5 CFR
1320.3(b).

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA, 5 U.S.C. 601 et seq.,
because this action authorizes State
requirements pursuant to RCRA section
9004 and imposes no requirements
beyond those imposed by State law.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandates as described in
UMRA, 2 U.S.C. 1501 et seq., and does
not significantly or uniquely affect small
governments because this action
approves and codifies pre-existing
requirements under State law and does
not impose any additional enforceable
duty beyond that required by State law.
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E. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action approves and codifies pre-
existing requirements under State law
and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538). For the same reason, this action
also does not significantly or uniquely
affect the communities of Tribal
governments, as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000).

F. Executive Order 13132: Federalism

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves and codifies State
requirements as part of the State RCRA
underground storage tank program
without altering the relationship or the
distribution of power and
responsibilities established by RCRA.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern environmental
health or safety risks that EPA has
reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—-202 of the
Executive Order. Therefore, this action
is not subject to Executive Order 13045
because it approves a State program.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a “‘significant
regulatory action” as defined under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Under RCRA section 9004(b), EPA
grants a State’s application for approval
as long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a State approval

application, to require the use of any
particular voluntary consensus standard
in place of another standard that
otherwise satisfies the requirements of
RCRA. Thus, the requirements of
section 12(d) of the NTTAA, 15 U.S.C.
272 note, do not apply to this action.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) directs Federal
agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations (people of color and/or
Indigenous peoples) and low-income
populations. Because this action
approves pre-existing State rules that
are no less stringent than existing
Federal requirements and imposes no
additional requirements beyond those
imposed by State law, and there are no
anticipated significant adverse human
health or environmental effects, this
rule is not subject to Executive Order
12898.

K. Congressional Review Act (CRA)

This action is subject to the CRA, 5
U.S.C. 801 et seq., and EPA will submit
a rule report containing this document
and other required information to each
House of the Congress and the
Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). However, this action
will be effective December 3, 2024
because it is a direct final rule.

Authority: This rule is issued under the
authority of sections 2002(a), 7004(b), and
9004 of the Solid Waste Disposal Act, as
amended, 42 U.S.C. 6912, 6991c, 6991d, and
6991e.

List of Subjects in 40 CFR Part 282

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous substances, Incorporation by
reference, Insurance, Intergovernmental
relations, Oil pollution, Penalties,
Petroleum, Reporting and recordkeeping
requirements, Surety bonds, Water
pollution control, Water supply.

Dated: September 18, 2024.
Cecilia Tapia,
Acting Deputy Regional Administrator, EPA
Region 7.

For the reasons set forth in the
preamble, EPA is amending 40 CFR part
282 as follows:

PART 282—APPROVED
UNDERGROUND STORAGE TANK
PROGRAMS

m 1. The authority citation for part 282
continues to read as follows:

Authority: 42 U.S.C. 6912, 6991c, 6991d,
and 6991e.

m 2. Revise § 282.65 to read as follows:

§282.65
Program.
(a) History of the approval of Iowa’s
program. The State of Iowa is approved

to administer and enforce an
underground storage tank program in
lieu of the Federal program under
Subtitle I of the Resource Conservation
and Recovery Act of 1976 (RCRA), as
amended, 42 U.S.C. 6991 et seq. The
State’s program, as administered by the
Iowa Department of Natural Resources,
was approved by EPA pursuant to 42
U.S.C. 6991c and part 281 of this
Chapter. EPA approved the Iowa
program on March 7, 1995, and it was
effective on May 8, 1995. A subsequent
program revision application was
approved by EPA and became effective
on December 3, 2024.

(b) Enforcement authority. lowa has
primary responsibility for administering
and enforcing its federally approved
underground storage tank program.
However, EPA retains the authority to
exercise its inspection and enforcement
authorities under sections 9005 and
9006 of Subtitle I of RCRA, 42 U.S.C.
6991d and 6991e, as well as under any
other applicable statutory and
regulatory provisions.

(c) Retaining program approval. To
retain program approval, lowa must
revise its approved program to adopt
new changes to the Federal Subtitle I
program which makes it more stringent,
in accordance with section 9004 of
RCRA, 42 U.S.C. 6991c and 40 CFR part
281, subpart E. If Iowa obtains approval
for the revised requirements pursuant to
section 9004 of RCRA, 42 U.S.C. 6991c,
the newly approved statutory and
regulatory provisions will be added to
this subpart and notice of any change
will be published in the Federal
Register.

(d) Final program approval. Iowa has
final approval for the following
elements of its program application
originally submitted to EPA and

lowa State-Administered
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approved on March 7, 1995, and
effective May 8, 1995, and the program
revision application approved by EPA,
effective on December 3, 2024:

(1) State statutes and regulations—(i)
Incorporation by reference. The material
cited in this paragraph, and listed in
Appendix A to Part 282, is incorporated
by reference as part of the underground
storage tank program under Subtitle I of
RCRA, 42 U.S.C. 6991 et seq. (See
§ 282.2 for incorporation by reference
approval and inspection information.)
You may obtain copies of the Iowa
regulations and statutes that are
incorporated by reference in this
paragraph from the Iowa Department of
Natural Resources website at: https://
www.iowadnr.gov/Environmental-
Protection/Land-Quality/Underground-
Storage-Tanks/UST-LUST-Regulations
for 567 ITowa Administrative Code
regulations and https://
www.legis.iowa.gov/law/administrative
Rules/agencies for Code of Iowa statutes
or the ITowa Department of Natural
Resources, UST Section, 6200 Park
Avenue, Suite 200, Des Moines, IA
50321.

(A) EPA-Approved Iowa Regulatory
Requirements Applicable to the
Underground Storage Tank Program,
August 2023.

(B) EPA-Approved lowa Statutory
Requirements Applicable to the
Underground Storage Tank Program,
December 22, 2023.

(ii) Legal basis. EPA evaluated the
following statutes and regulations,
which provide the legal basis for the
State’s implementation of the
underground storage tank program, but
they are not being incorporated by
reference for enforcement purposes and
do not replace Federal authorities.
Iowa’s no less stringent, underground
storage tank program compliance
criteria is included in their regulations.
Iowa includes brief statements in their
statutes establishing the authority of the
Iowa Department of Natural Resources
to create and implement the
underground storage tank program.
None of these statutes are incorporated
by reference.

(A) Code of Iowa
455B.17(A)(19)(10)(f).

(B) Code of Iowa 455B.472, 473A, 474,
474A, 475,476,477,478,479.

(iii) Provisions not incorporated by
reference. The following statutory and
regulatory provisions are broader in
scope than the Federal program, are not
part of the approved program, and are
not incorporated by reference in this
section for enforcement purposes:

(A) Code of Iowa Chapter 455B,
Jurisdiction of the Department of
Natural Resources, Division IV, Solid

Waste Disposal, Part 8—Underground
Storage Tanks Sections: 455B.471(1),
(2), (3), (4), (10); 455B.473(4) through
(9).

(B) 567 Iowa Administrative Code
Chapter 134—Underground Storage
Tank Licensing and Certification
Programs—entire Chapter.

(C) 567 Iowa Administrative Code
Chapter 135—Technical Standards and
Corrective Action Requirements for
Owners and Operators of Underground
Storage Tanks: 135.2 definitions not
listed in 40 CFR 280.12; 135.3(1)(c)(5)
and (e)(1) and (2); 135.3(2)(a);
135.3(3)(a), (b), (d)(5) and (6), (g), (),
and (k); 135.3(5); 135.3(9)(b)(1)(1);

135.4(2)(e); 135.4(3)(b), (c);
135.4(4)(c)(2) and (4); 135.4(4)(g) and (i);
135.4(5)(a)(7) and (8); 135.4(6)(a)
through (f); 135.(4)(7); 135.4(8)(a), (a)(4),
(5), (7), (8), (9), (14), (16), (18);
135.4(8)(b), (b)(4), (5), (8), (9), (12), (13),
(14), (17). (19); 135.4(8)(c)(1), (2), (3),
(4), (5); 135.4(9); 135.4(11)(a)(2), (c) and
(d); 135.5(1)(e); 135.5(4)(c);
135.5(4)(d)(4); 135.5(4)(e)(8);
135.5(4)(g)(1)(1) through (3);
135.5(4)(h)(3)(1) through (3);
135.5(4)(h)(4) through (6); 135.5(5)(b),
(d)(1) and (2); 135.6(3)(b); 135.7(5);
135.7(5) (d)(3), (9), (10), (11); 135. 7(5)
(e), (), (g); 135.8; 135.9; 135.10; 135.11;
135.12; 135.14; 135.15(1)(b)(4) and (5);
135.15(1)(c)(1), (4), and (5); 135.15(1)(e)

and (f); 135.15(2), (2)(a) and (d);
135.15(3)(a) through (e); 135.15(4);
135.15(7); 135.16; 135.17; 135.18;
135.19; 135.20; Chapter 135 Appendices
A, B, C, and D.

(2) Statement of legal authority. The
‘““Attorney General’s Statement Letter”,
signed by the Iowa Attorney General on
December 22, 1993, and May 9, 2023,
though not incorporated by reference,
are referenced as part of the approved
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq.

(3) Demonstration of procedures for
adequate enforcement. The
“Demonstration of Adequate
Enforcement Procedures” submitted as
part of the original application on
March 17, 1994, and as part of the
program revision application on June
22, 2023, though not incorporated by
reference, is referenced as part of the
approved underground storage tank
program under Subtitle I of RCRA, 42
U.S.C. 6991 et seq.

(4) Program description. The program
description and any other material
submitted as part of the original
application on March 17, 1994, and as
part of the program revision application
on June 22, 2023, though not
incorporated by reference, are
referenced as part of the approved

underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 ef seq.

(5) Memorandum of Agreement. The
Memorandum of Agreement between
EPA Region 7 and the Iowa Department
of Natural Resources, signed by the EPA
Regional Administrator on April 4,
2019, though not incorporated by
reference, is referenced as part of the
approved underground storage tank
program under Subtitle I of RCRA, 42
U.S.C. 6991 et seq.

m 3. Appendix A to part 282 is amended
by revising the entry for “Iowa” to read
as follows:

Appendix A to Part 282—State
Requirements Incorporated by
Reference in Part 282 of the Code of
Federal Regulations

* * * * *

Iowa

(a) The statutory provisions include Code
of Iowa Chapter 455B, Jurisdiction of the
Department of Natural Resources, Division
IV, Solid Waste Disposal, Part 8—
Underground Storage Tanks (455B.471 et
seq.):
455B.471(5), (6), (7), (8), (9), (11)(a) and 11(b)

except for as indicated: 471(11)(b)(1)(c)—

Iowa specifically excludes residential

septic tanks as being underground storage

tanks making them more stringent; and
455B.471(11)(b)(2)—Iowa specifically
excluded piping associated with tanks
used for storing heating oil for
consumptive use on the premises where
stored as being underground storage tanks
making them more stringent.

Iowa Code 455B.473 except for 455B.473(1),
(2), (3) Iowa required the notification for
USTs taken out of operation from January
1, 1974, to July 1, 1985, USTs that existed
and still in operation on or before July 1,
1985, and those brought into service after
July 1, 1985, making them more stringent.

(b) The regulatory provisions include 567
Iowa Administrative Chapter 135—Technical
Standards and Corrective Action
Requirements for Owners and Operators of
Underground Storage Tanks and Chapter
136—Financial Responsibility for
Underground Storage Tanks:

567 Iowa Administrative Code Chapter
135—Technical Standards and Corrective
Action Requirements for Owners and
Operators of Underground Storage Tanks

Iowa Administrative Code 135.2 except for
the farm and residential tanks of 1100 gallons
or less capacity used for storing motor fuel
for noncommercial purposes component of
the definition of underground storages tanks
that requires that such tanks installed in Iowa
after July 1, 1987, to be subject to the
requirements of 567 Iowa Administrative
Code Chapter 135 making them more
stringent. All other definitions corresponding
to those listed in 40 CFR 280.12 are
incorporated by reference.

Iowa Administrative Code 135.1(3)(a),
135.1(3)(a)(4).


https://www.iowadnr.gov/Environmental-Protection/Land-Quality/Underground-Storage-Tanks/UST-LUST-Regulations
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Towa Administrative Code 135.3(1),
135.3(1)(a), 135.3(1)(a)(4)(2), 135.3(1)(b),
135.3(1)(c)(1) through (4), 135.3(1)(d),
135.3(1)(e), 135.3(1)(f)(1) and (4), except for
TAC 135.3(1)(f)(2) and (3) language that
specifies when under dispenser containment
must be installed depending on what
dispensing equipment is installed or
replaced, what connections are made to the
dispensers, and whether or not replaced or
new piping is within 10 feet given dispensers
making them more stringent.

Iowa Administrative Code 135.3(2)(b),
135.3(2)(c), 135.3(2)(d), except for IAC
135.3(3)(c) language Iowa requiring that
owners must have tank tags affixed to the fill
pipe in order to receive deliveries of product
into the USTs they own making them more
stringent.

Iowa Administrative Code 135.3(3)(d)(1)
through (4) except for IAC 135.3(3)(h)
language requiring that a person installing an
underground storage tank and the owner or
operator of the underground storage tank
must notify the department of their intent to
install the tank 30 days prior to installation
making them more stringent.

Towa Administrative Code 135.3(9),
135.3(9)(b)(2).

Iowa Administrative Code 135.4 except for
135.4(6)(a)(2), (3); IAC 135.4(8)(a)(2); IAC
135.4(8)(b)(1) language that specifies the
codes of practice to be discussed during UST
Operator training making them more
stringent.

Towa Administrative Code 135.4(1),
135.4(1)(b), 135.4(2)(a) through (d), 135.4(3),
135.4(3)(a), 135.4(4)(a), 135.4(4)(b),
135.4(4)(c)(1) and (3), 135.4(4)(d), 135.4(4)(e),
135.4(4)(f), 135.4(4)(h), 135.4(5)(a)(1) through
(6), 135.4(5)(b), 135.4(5)(b)(8) and (11),
135.4(5)(c) except for IAC 135.4(6)(i)
language requiring that C UST Operator be
retrained in 15 days making them more
stringent and except for IAC 135.4(8)(a)(12)
language Iowa specifying what financial
responsibility topics must be covered during
Class A UST Operator Training making them
more stringent.

Towa Administrative Code 135.4(12),
135.4(12)(c), 135.4(13), 135.4(13)(e).

Iowa Administrative Code 135.5(1)(a)
through (d), 135.5(2), 135.5(3), 135.5(4)(a),
135.5(4)(b), 135.5(4)(c), 135.5(4)(d)(1)
through (3), 135.5(4)(e)(1) through (7),
135.5(4)(f), 135.5(4)(g)(1), 135.5(4)(g)(2),
135.5(4)(h)(1) and (2), 135.5(4)(i), 135.5(5)(a),
135.5(5)(b), 135.5(5)(c), 135.5(5)(d), 135.5(6)
except for IAC 135.5(5)(d) language
specifying the types of methods used for
monitoring containment spaces, how often
the monitoring is done, and containment
should be kept free of liquid or debris that
would affect the monitoring making them
more stringent.

Towa Administrative Code 135.6(1),
135.6(2), 135.6(3)(a), 135.6(4)(a) and (b).

Towa Administrative Code 135.7(2),
135.7(3), 135.7(5)(a), 135.7(5)(b), (c),
135.7(5)(d)(1), 135.7(5)(d)(2), 135.7(5)(d)(4)
through (8) except for IAC 135.7(5)(e)
language requiring a 60-day timeframe for
implementing and installing free product
recovery system approved by the department
making them more stringent:

Iowa Administrative Code 135.13.

Towa Administrative Code 135.15(1)(a),
135.15(1)(b)(1), 135.15(1)(b)(2),
135.15(1)(b)(3), 135.15(1)(b)(6),
135.15(1)(c)(2), 135.15(1)(c)(3),
135.15(1)(c)(6), 135.15(1)(d) except for IAC
135.15(1)(f) language settmg requirements for
returning a UST to service after an extended
period of temporary closure making them
more stringent.

Towa Administrative Code 135.15(2)(b) and
(c), 135.15(3)(a) and (f), 135.15(5) except for
IAC 135.15(2)(a) language requiring
department approval for removals
undertaken with less than 30 days of notice
making them more stringent.

567 lowa Administrative Code Chapter
136—Financial Responsibility for
Underground Storage Tanks

Iowa Administrative Code 136.1 except for
136.1(4) requiring that farm and residential
tanks of 1,100 gallons or less capacity used
for storing motor fuel for noncommercial
purposes installed in Iowa after July 1, 1987,
be made subject to the requirements of 567
Iowa Administrative Code Chapter 136
making them more stringent.

Iowa Administrative Code 136.3
Iowa Administrative Code 136.4
Iowa Administrative Code 136.5
Iowa Administrative Code 136.6
Iowa Administrative Code 136.7
Iowa Administrative Code 136.8
Iowa Administrative Code 136.9
Iowa Administrative Code 136.10
Iowa Administrative Code 136.11
Iowa Administrative Code 136.12
Iowa Administrative Code 136.13
Iowa Administrative Code 136.14
Iowa Administrative Code 136.15
Iowa Administrative Code 136.16
Iowa Administrative Code 136.17
Iowa Administrative Code 136.18
Iowa Administrative Code 136.19
Iowa Administrative Code 136.20
Iowa Administrative Code 136.21
Iowa Administrative Code 136.22

Towa Administrative Code 136.23 except
for IAC 136.23(3) language requiring that
department receives notice of bankruptcy
within 10 days making them more stringent.
Iowa Administrative Code 136.24
* * * * *

[FR Doc. 2024-22912 Filed 10-3-24; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 231215-0305; RTID 0648-
XE352]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer From North Carolina to
Rhode Island

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMFS announces that the
State of North Carolina is transferring a
portion of its 2024 commercial summer
flounder quota to the State of Rhode
Island. This adjustment to the 2024
fishing year quota is necessary to
comply with the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan (FMP) quota transfer
provisions. This announcement informs
the public of the revised 2024
commercial quotas for North Carolina
and Rhode Island.

DATES: Effective October 3, 2024
through December 31, 2024.

FOR FURTHER INFORMATION CONTACT:
Matthew Rigdon, Fishery Management
Specialist, (978) 281-9336.
SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found in 50 CFR
648.100 through 648.111. These
regulations require annual specification
of a commercial quota that is
apportioned among the coastal states
from Maine through North Carolina. The
process to set the annual commercial
quota and the percent allocated to each
state is described in § 648.102, and the
final 2024 allocations were published
on December 21, 2023 (88 FR 88266).
The final rule implementing
Amendment 5 to the FMP, as published
in the Federal Register on December 17,
1993 (58 FR 65936), provided a
mechanism for transferring summer
flounder commercial quota from one
state to another. Two or more states,
under mutual agreement and with the
concurrence of the NMFS Greater
Atlantic Regional Administrator, can
transfer or combine summer flounder
commercial quota under § 648.102(c)(2).
The Regional Administrator is required
to consider three criteria in the
evaluation of requests for quota transfers
or combinations: (1) the transfers or
combinations would not preclude the
overall annual quota from being fully
harvested; (2) the transfers address an
unforeseen variation or contingency in
the fishery; and (3) the transfers are
consistent with the objectives of the
FMP and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). The Regional
Administrator has determined these
three criteria have been met for the
transfer approved in this notification.
North Carolina is transferring 1,835
pounds (Ib; 832 kilograms (kg)) to Rhode
Island through a mutual agreement
between the states. This transfer was
requested to repay landings made by an
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out-of-state permitted vessel under a Classification Authority: 16 U.S.C. 1801 et seq.

safe harbor agreement. The revised NMEFS issues this action pursuant to Dated: October 1, 2024.

summer flounder quotas for 2024 are: section 305(d) of the Magnuson-Stevens  Karen H. Abrams,

North Carolina, 2,329,900 b (1,056,825  Act. This action is required by 50 CFR 4 .4in0 Director Offfice of Sustainable

kg); and Rhode Island, 1,396,261 lb 648.102(c)(2)(i) through (iv), which was Fishefies National Marine Fisheries Service.
(633,333 kg). issued pursuant to section 304(b) of the [FR Doc 2’024_22995 Filed 10-3-24: 8:45 am]

Magnuson-Stevens Act, and is exempted
from review under Executive Order
12866.

BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 51
[NRC—2020-0101]
RIN 3150-AK55

Generic Environmental Impact
Statement for Licensing of New
Nuclear Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule, draft guidance,
and draft generic environmental impact
statement; request for comment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend the regulations that govern the
NRC’s environmental reviews of new
nuclear reactor applications under the
National Environmental Policy Act. The
rulemaking would codify the generic
findings of the NRC’s draft Generic
Environmental Impact Statement for
Licensing of New Nuclear Reactors. The
draft Generic Environmental Impact
Statement for Licensing of New Nuclear
Reactors uses a technology-neutral
framework and a set of plant and site
parameters to determine which
potential environmental impacts would
be common to the construction,
operation, and decommissioning of
many new nuclear reactors, and thus
appropriate for a generic analysis, and
which potential environmental impacts
would be unique, and thus require a
project-specific analysis. The NRC
expects that both the proposed rule and
the Generic Environmental Impact
Statement for Licensing of New Nuclear
Reactors would streamline the
environmental reviews for future
nuclear reactor applicants. The NRC is
also issuing for public comment draft
regulatory guide (DG), ‘‘Preparation of
Environmental Reports for Nuclear
Power Stations,” and “Environmental
Considerations Associated with New
Nuclear Reactor Applications that
Reference the Generic Environmental
Impact Statement.”

DATES: Submit comments by December
18, 2024. Comments received after this
date will be considered if it is practical
to do so, but the Commission is able to
ensure consideration only for comments
received before this date. The NRC
plans to hold three public meetings to
promote a full understanding of the
proposed rule and facilitate public
comments. Public meetings will be held
on November 7, 2024, November 13,
2024, and November 14, 2024. See
Section XV, “Public Meetings,” of this
document for more information on the
meetings.

ADDRESSES: You may submit comments
by any of the following methods (unless
this document describes a different
method for submitting comments on a
specific subject); however, the NRC
encourages electronic comment
submission through the Federal
rulemaking website:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2020-0101. Address
questions about NRC dockets to Helen

Chang; telephone: 301-415-3228; email:

Helen.Chang@nrc.gov. For technical
questions contact the individuals listed
in the FOR FURTHER INFORMATION
CONTACT section of this document.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
eastern time, Federal workdays;
telephone: 301-415-1677.

You can read a plain language
description of this proposed rule at
https://www.regulations.gov/docket/
NRC-2020-0101. For additional
direction on obtaining information and
submitting comments, see “Obtaining
Information and Submitting Comments’
in the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Stewart Schneider, Office of Nuclear
Material Safety and Safeguards,
telephone: 301-415—4123, email:

s

Stewart.Schneider@nrc.gov, Stacey
Imboden, Office of Nuclear Material
Safety and Safeguards, telephone: 301—
415-2462, email: Stacey.Imboden@
nrec.gov, or Laura Willingham, Office of
Nuclear Material Safety and Safeguards,
telephone: 301-415-0857, email:
Laura.Willingham@nrc.gov. All are staff
of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:
Executive Summary

A. Purpose of the Regulatory Action

The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
revise its regulations to codify the
findings of the draft generic
environmental impact statement,
NUREG-2249, “Generic Environmental
Impact Statement for Licensing of New
Nuclear Reactors” (NR GEIS). The draft
NR GEIS analyzes the potential
environmental impacts of the
construction, operation, and
decommissioning of a new nuclear
reactor. The NR GEIS is intended to
improve the efficiency of the NRC staff’s
environmental review of a new nuclear
reactor application by identifying those
potential environmental issues that are
expected to be common, or generic, to
the construction, operation, and
decommissioning of many new nuclear
reactors. If the Commission approves
issuance of the NR GEIS, the NRC staff
would be able to rely on the NR GEIS’
generic findings when conducting a
subsequent, project-specific
environmental review for a new nuclear
reactor if specific conditions are met.
The proposed rule would codify these
generic findings into the NRC'’s
regulations in part 51 of title 10 of the
Code of Federal Regulations (10 CFR),
“Environmental Protection Regulations
for Domestic Licensing and Related
Regulatory Functions,” thus making the
NRC'’s licensing process for new nuclear
reactors more efficient. Specifically,
these findings would be codified into
subpart A of 10 CFR part 51, which sets
forth the NRC’s regulations to
implement its obligations under the
National Environmental Policy Act
(NEPA).1

142 U.S.C. 4321 et seq. (1969).


https://www.regulations.gov/docket/NRC-2020-0101
https://www.regulations.gov/docket/NRC-2020-0101
https://www.regulations.gov
mailto:Rulemaking.Comments@nrc.gov
mailto:Stewart.Schneider@nrc.gov
mailto:Laura.Willingham@nrc.gov
mailto:Stacey.Imboden@nrc.gov
mailto:Stacey.Imboden@nrc.gov
mailto:Helen.Chang@nrc.gov
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B. Major Provisions

Major provisions of this proposed rule
and guidance would include:

1. Addition of a new appendix C,
“Environmental Effect of Issuing a
Permit or License for a New Nuclear
Reactor,” to subpart A of 10 CFR part 51
to codify the findings in the NR GEIS
and state that, on a 10-year cycle, the
Commission intends to review the
material in this appendix and update if
necessary.

2. Changes to the regulations for the
preparation of environmental reports for
new reactors (§51.50, “Environmental
report—construction permit, early site
permit, or combined license stage”) to
provide the applicant with the option to
use the NR GEIS.

3. Changes to the regulations for the
preparation of draft environmental
impact statements (EISs) for new
reactors (§51.75, “Draft environmental
impact statement—construction permit,
early site permit, or combined license’’)
to require the NRC staff to use the NR
GEIS in preparing its draft EIS if an
applicant for a new nuclear reactor
referenced the NR GEIS in its
application.

4. Addition of new section (§51.96,
“Final supplemental environmental
impact statement relying on Appendix C
to Subpart A”’) to provide the NRC staff
with directions on the preparation of
final EISs that reference the NR GEIS.

5. Draft revisions to Regulatory Guide
(RG) 4.2, “Preparation of Environmental
Reports for Nuclear Power Stations,” 2
to provide guidance to applicants
regarding the use of the NR GEIS. In
addition, the NRC staff has prepared a
draft interim staff guidance document,
COL-ISG-030, “Environmental
Considerations Associated with New
Nuclear Reactor Applications that
Reference the Generic Environmental
Impact Statement (NUREG-2249)” to
provide guidance to the NRC staff
regarding the use of the NR GEIS.

C. Costs and Benefits

The NRC prepared a draft regulatory
analysis to determine the expected
quantitative costs and benefits of this
proposed rule and associated guidance.
Assuming 20 applications over the next
decade, the regulatory analysis
concluded that, compared to the no-
action alternative, the proposed rule
alternative and associated guidance
would result in undiscounted total net
savings for the NRC and applicants up
to $40.1 million or $2.0 million per

2 Unless stated otherwise, references to RG 4.2
refer to DG—4032, the draft revision to RG 4.2,
which is being published at the same time as this
notice.

application if the NR GEIS is fully
utilized.

The draft regulatory analysis also
considered qualitative factors to be
considered in the NRC’s rulemaking
decision. Qualitative aspects include
greater regulatory stability,
predictability, and clarity to the
licensing process. The proposed rule
would reduce the cost to industry of
preparing environmental reports for
new nuclear reactor applications by
focusing resources on project-specific
analyses. The NRC also would recognize
similar reductions in cost and be better
able to focus its resources on the
project-specific issues during new
nuclear reactor licensing environmental
reviews.

The NR GEIS could potentially be
utilized for micro-reactors, but the NRC
staff does not have sufficient
information at this time to determine
whether the proposed rule could
potentially affect any small entities as
defined in § 2.810, “NRC size
standards.” Therefore, the NRC staff has
included an initial regulatory flexibility
analysis in Section VI, Regulatory
Flexibility Certification, of this
document and is requesting public
comment on the potential impact of the
proposed rule on small entities.

For more information, please see the
draft regulatory analysis (available as
indicated in Section XVI, Availability of
Documents, of this document).
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XVI. Availability of Documents

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2020—
0101 when contacting the NRC about
the availability of information for this
action. You may obtain publicly
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2020-0101.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room
reference staff at 1-800-397—4209, at
301-415-4737, or by email to
PDR.Resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
Availability of Documents section.

e NRC’s PDR: The PDR, where you
may examine and order copies of
publicly available documents, is open
by appointment. To make an
appointment to visit the PDR, please
send an email to PDR.Resource@nrc.gov
or call 1-800-397-4209 or 301-415—
4737, between 8 a.m. and 4 p.m. eastern
time, Monday through Friday, except
Federal holidays.

e Technical Library: The Technical
Library, which is located at Two White
Flint North, 11545 Rockville Pike,
Rockville, Maryland 20852, is open by
appointment only. Interested parties
may make appointments to examine
documents by contacting the NRC
Technical Library by email at
Library.Resource@nrc.gov between 8
a.m. and 4 p.m. eastern time, Monday
through Friday, except Federal holidays.

B. Submitting Comments

The NRC encourages electronic
comment submission through the
Federal rulemaking website (https://
www.regulations.gov). Please include
Docket ID NRC-2020-0101 in your
comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
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The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Background

The Generic Environmental Impact
Statement for Licensing of New Nuclear
Reactors (NR GEIS) is intended to
streamline the NRC’s environmental
review for new nuclear reactor
applications received as part of the
reactor licensing process.? This
Background section provides an
overview of the two existing reactor
licensing processes, 10 CFR part 50,
“Domestic Licensing of Production and
Utilization Facilities,” and 10 CFR part
52, “Licenses, Certifications, and
Approvals for Nuclear Power Plants,”
under which an applicant may apply for
a license for a new nuclear reactor. This
section also describes the environmental
review process and the Commission’s
policy and past practice with respect to
the use of generic rulemakings to adopt
improvements to the licensing process.

A. New Reactor Licensing Processes—10
CFR Part 50 and 10 CFR Part 52

The NRC licenses and regulates the
construction and operation of nuclear
reactor facilities in the United States.
The NRC’s evaluation and ultimate
decision on a reactor application will
involve a safety review, governed by the
NRC’s regulations in either 10 CFR part
50 or 10 CFR part 52, and an
environmental review, governed by the

3In staff requirements memorandum, SRM-
SECY-20-0020, “Results of Exploratory Process for
Developing a Generic Environmental Impact
Statement for the Construction and Operation of
Advanced Nuclear Reactors,”” dated September 21,
2020, the Commission approved the development of
a GEIS for the construction and operation of
advanced nuclear reactors and directed staff to
codify the generic findings in the Code of Federal
Regulations. In SRM-SECY-21-0098, ‘“‘Proposed
Rule: Advanced Nuclear Reactor Generic
Environmental Impact Statement,”” dated April 17,
2024, the Commission directed the staff to proceed
with publication of the NR GEIS after modifying it
to be applicable to any new nuclear reactor
application.

NRC’s regulations in 10 CFR part 51,
“Environmental Protection Regulations
for Domestic Licensing and Related
Regulatory Functions.” All nuclear
reactors that were operating prior to
2021 were licensed under a two-step
licensing process governed by 10 CFR
part 50. The first step is an application
for and issuance of a construction
permit. The second step, upon
substantial completion of facility
construction, is issuance of an operating
license.

In an effort to improve regulatory
efficiency and add greater predictability
to the reactor licensing process, the NRC
issued 10 CFR part 52 on April 18, 1989
(54 FR 15372). The rule added licensing
processes for issuance of early site
permits, standard design certifications,
and combined licenses. Early site
permits allow an applicant to obtain
approval for a reactor site for future use,
while certified standard plant designs
can be used as pre-approved designs.
Early site permits and certified designs
can then be referenced in an application
for a combined license. Combined
licenses combine a construction permit
and an operating license in a single
authorization.

A nuclear reactor applicant could
apply for a license under 10 CFR part
50 or 10 CFR part 52. The proposed rule
to adopt the generic environmental
conclusions of the NR GEIS in 10 CFR
part 51 would be available for use in
conjunction with either of these two
licensing processes. Additionally, the
NRC staff is preparing a rulemaking that
would provide a new framework for
licensing reactors in a proposed 10 CFR
part 53.4 The NRC staff anticipates that
the NR GEIS would be available for use
with this new 10 CFR part 53 licensing
process for new nuclear reactors.

B. Environmental Review—Current 10
CFR Part 51 Regulations

As a Federal agency, the NRC must
comply with the National
Environmental Policy Act (NEPA) by
assessing the potential environmental
effects of a proposed agency action prior
to making a decision to approve or
disapprove of that proposed action. The
regulations implementing the NRC’s
NEPA obligations are found in 10 CFR
part 51.

Under NEPA, the environmental
review of a proposed action can involve
one of three different levels of analysis
depending on the significance of a
proposed action’s potential effects on
the environment: (1) a categorical

4Risk-Informed, Technology Inclusive Regulatory
Framework for Advanced Reactors (Docket ID NRC—
2019-0062; RIN 3150-AK31).

exclusion,5 (2) an environmental
assessment,® or (3) an environmental
impact statement (EIS). An EIS, the most
complex, resource-intensive, and
thorough of the three levels of NEPA
analysis, is a document that describes
the potential environmental impacts of
the proposed action as well as a
reasonable range of alternatives to the
proposed agency action. Under NEPA,
Federal agencies shall prepare an EIS for
any proposed agency action that may
result in a significant impact to an
environmental resource. In addition, the
Commission has identified, by its
§51.20, “Criteria for and identification
of licensing and regulatory actions
requiring environmental impact
statements,” regulation, certain
categories of NRC proposed actions that
require the preparation of an EIS. In this
regard, §51.20(b)(1) identifies the
issuance of a construction permit (under
the 10 CFR part 50 licensing process) or
an early site permit (under the 10 CFR
part 52 licensing process) for a nuclear
power reactor or testing facility, as
proposed actions requiring the
preparation of an EIS.” Similarly,
§51.20(b)(2) identifies the issuance or
renewal of an operating license (under
10 CFR part 50) or a combined license
(under 10 CFR part 52) for a nuclear
power reactor or testing facility, as
proposed actions requiring the
preparation of an EIS.

The NRC’s regulation at § 51.45,
“Environmental report,” requires a
reactor applicant to submit an
environmental report that discusses: (1)
the impact of the proposed action on the
environment, (2) any adverse
environmental impacts that cannot be
avoided, (3) alternatives to the proposed
action, (4) the relationship between
local short-term uses of the environment
and maintenance and enhancement of

5The NRC defines a ‘“‘categorical exclusion” as a
category of actions which do not individually or
cumulatively have a significant effect on the human
environment and which the Commission has found
to have no such effect in accordance with
procedures set out in § 51.22, “Criterion for
categorical exclusion; identification of licensing
and regulatory actions eligible for categorical
exclusion or otherwise not requiring environmental
review,” and for which, therefore, neither an
environmental assessment nor an environmental
impact statement is required. 10 CFR 51.14(a). The
NRC'’s list of categorical exclusions is set forth in
§51.22.

6 The NRC defines an “environmental
assessment” as a concise public document . . . that
serves to: (1) Briefly provide sufficient evidence and
analysis for determining whether to prepare an
environmental impact statement or a finding of no
significant impact. (2) Aid the Commission’s
compliance with NEPA when no environmental
impact statement is necessary. (3) Facilitate
preparation of an environmental impact statement
when one is necessary. 10 CFR 51.14(a).

7 The terms “nuclear reactor” and “testing
facility’” are defined in § 50.2, “Definitions.”
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long-term productivity, and (5) any
irreversible or irretrievable
commitments of resources. In addition,
the applicant is required to include in
its environmental report, an analysis
that considers and balances the
environmental effects of the proposed
action and the alternatives available for
reducing or avoiding adverse
environmental effects, as well as the
benefits of the action. The NRC will
independently evaluate the applicant’s
environmental report as part of the
NRC'’s preparation of the draft EIS.

Before issuing a construction permit
or an operating license for a nuclear
plant under 10 CFR part 50 or an early
site permit or combined license (that
does not reference an early site permit
for the proposed nuclear reactor) under
10 CFR part 52, the NRC is required to
prepare a draft EIS that assesses the
potential environmental impacts that
may result from the construction,
operation, and decommissioning of the
proposed nuclear reactor plant. In
preparing the draft EIS, the NRC staff
will analyze the potential
environmental impacts in regard to
different aspects or resources of the
human environment (e.g., air quality).
For each environmental aspect or
resource area, the NRC staff will identify
and analyze issues that correspond to
specific, potential environmental
impacts (e.g., for the air quality resource
area, the criteria pollutant emissions
likely to result during construction). In
the draft EIS, the NRC staff also
evaluates alternatives to the proposed
agency action.

After analyzing the potential
environmental impacts for each issue,?
the NRC assigns one of the following
three significance levels to describe its
evaluation of those impacts on that
issue:

SMALL—The environmental effects
are not detectable or are so minor that
they will neither destabilize nor
noticeably alter any important attribute
of the resource. For the purposes of
assessing radiological impacts, the
Commission has concluded that those
impacts that do not exceed permissible
levels in the Commission’s regulations
are considered small as the term is used
in this definition.

MODERATE—The environmental
effects are sufficient to alter noticeably,
but not to destabilize, important
attributes of the resource.

LARGE—The environmental effects
are clearly noticeable and are sufficient

8Each issue corresponds to a specific type of
environmental impact potentially resulting from
building, operating, or decommissioning of a new
nuclear reactor.

to destabilize important attributes of the
resource.

For issues where probability is a key
consideration (i.e., accident
consequences), probability is a factor in
determining significance.

The NRC will document its
environmental review and analysis
through the preparation of a draft EIS
that will be published for public
comment in the Federal Register, with
a minimum 45-day comment period, in
accordance with §51.73, “Request for
comments on draft environmental
impact statement.” Further, as provided
in § 51.74, “Distribution of draft
environmental impact statement and
supplement to draft environmental
impact statement; news releases,” the
NRC will distribute the draft EIS to the
Environmental Protection Agency,
Federal agencies that have a special
expertise or jurisdiction with respect to
any potential environmental impact that
may be relevant to the proposed action,
the applicant, and appropriate State,
Tribal, and local agencies and
clearinghouses.

Following the public comment
period, the NRC will analyze any
comments received, revise its
environmental analyses as appropriate,
and then prepare the final EIS in
accordance with the requirements of
§51.91, “Final environmental impact
statement—contents.” ® Pursuant to
§51.93, “Distribution of final
environmental impact statement and
supplement to final environmental
impact statement; news releases,” the
NRC will distribute the final EIS to
many of the same entities as the draft
EIS and to each commenter. The NRC
also will publish a notice of availability
for the final EIS in the Federal Register.
As set forth in §51.102, “Requirement
to provide a record of decision;
preparation,” and following the
preparation and distribution of the final
EIS, the Commission will prepare and
issue the record of decision, which is a
concise, publicly-available statement
that documents the NRC’s decision, as
informed by the final EIS. The
requirements for a record of decision are
described in §51.103, “Record of
decision—general,” and include stating
the Commission’s decision (e.g., the
approval or disapproval of the nuclear

9For a 10 CFR part 52 combined license that
references an early site permit, the NRC will
prepare a supplement to the final EIS for the early
site permit in accordance with §51.92(e) and will
provide an opportunity for public comment on the
supplement pursuant to §51.92(f)(1). Similarly, for
a 10 CFR part 50 operating license, the NRC will
prepare a supplement to the final EIS for the
construction permit in accordance with §51.95(b)
and will provide an opportunity for public
comment on the supplement pursuant to §51.95(a).

reactor application), identifying the
alternatives (including the proposed
agency action) considered by the
Commission, and a statement as to
whether the Commission has taken all
practicable measures within its
jurisdiction to avoid or minimize
environmental harm from the
alternative selected, and if not, to
explain why those measures were not
adopted (e.g., lack of jurisdiction or
authority). In cases of an adjudicatory
proceeding before the NRC’s Atomic
Safety and Licensing Board (ASLB), the
initial decision of the presiding officer,
or if appealed, the final decision of the
Commission, will constitute the record
of decision. To meet the §51.102
requirement that the record of decision
be a concise document, the NRC staff
will also prepare a “Summary Record of
Decision,” signed by the NRC’s Director,
Office of Nuclear Reactor Regulation,
that summarizes the presiding officer’s
initial, or the Commission’s final,
decision.10

C. Use of Rulemaking and Generic
Environmental Impact Statements

The use of rulemaking to adopt
improvements to the licensing process
for classes of applicants, such as reactor
applicants, has several advantages,
including the following, which were
identified in a 1978 NRC interim policy
statement: 11 (1) enhance stability and
predictability of the licensing process by
providing regulatory criteria and
requirements in discrete generic areas
on matters which are significant in the
review and approval of license
applications; (2) enhance public
understanding and confidence in the
integrity of the licensing process by
inviting public participation in
important generic issues which are of
concern to the agency and the public;
(3) enhance administrative efficiency in
licensing by removing, in whole or in
part, generic issues from NRC staff
review and adjudicatory resolution in
individual licensing proceedings and/or
by establishing the importance (or lack
of importance) of various safety and
environmental issues to the decision
process; (4) assist the Commission in
resolving complex methodological and
policy issues involved in recurring
issues in the review and approval of
individual licensing applications; and

10 For the issuance of a 10 CFR part 50 operating
license supported by a supplement prepared
pursuant to §51.95(b) that is uncontested (i.e., no
hearing before the NRC’s ASLB), the Director, Office
of Nuclear Reactor Regulation, will prepare the
record of decision in accordance with §51.103.

11 Generic Rulemaking to Improve Nuclear Power
Plant Licensing, Interim Policy Statement (43 FR
58377; December 14, 1978).
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(5) yield an overall savings in the
utilization of resources in the licensing
process by the utility industry, those of
the public whose interest may be
affected by the rulemaking, the NRC,
and other Federal, State, and local
governments with an expected
improvement in the quality of the
decision process.

The NRC has prepared the draft NR
GEIS, which provides generic findings
with respect to many environmental
issues. The NRC is proposing to codify
these generic findings in 10 CFR part 51
to streamline and make more efficient
the preparation of environmental
reports by new nuclear reactor
applicants and the NRC’s environmental
reviews. This proposed rule is
consistent with past NRC part 51
rulemakings that adopted generic
findings with respect to certain
environmental issues related to the
reactor licensing process. For example,
table S—3, “Table of Uranium Fuel Cycle
Environmental Data,” in §51.51
identifies the generic findings related to
various environmental impacts of the
nuclear fuel cycle.12 As such, these
applicants are not required to conduct
their own analysis of these impacts in
their environmental reports and the
NRC staff can likewise rely upon these
findings when preparing its draft EIS.

Based upon past experience, the NRC
has determined that the use of a generic
environmental impact statement (GEIS)
and the codification of the generic
findings into an NRC regulation is an
efficient and thorough method of NEPA
compliance when applied to a particular
class of facilities or licensing and
regulatory actions. Specifically, the NRC
has relied upon the “Generic
Environmental Impact Statement for
License Renewal of Nuclear Plants”
(NUREG-1437), which was issued in
1996 and recently updated in 2024, for
operating power reactor license renewal
actions, and the “Generic
Environmental Impact Statement for
Continued Storage of Spent Nuclear
Fuel” (NUREG—-2157), which was issued
in 2014, for the continued storage of
spent fuel beyond the licensed life for
operation of a reactor. In this regard, the
NRC added appendix B to 10 CFR part
51, which codifies the generic findings
of the NUREG—-1437, and amended
§51.23, “Environmental impacts of
continued storage of spent nuclear fuel
beyond the licensed life for operation of

12 Ag described in §51.51(a), the nuclear fuel
cycle includes uranium mining and milling, the
production of uranium hexafluoride, isotopic
enrichment, fuel fabrication, reprocessing of
irradiated fuel, transportation of radioactive
materials and management of low-level wastes and
high-level wastes related to these activities.

a reactor,” which codifies the findings
of NUREG-2157.

The NUREG-1437, which identifies
the environmental issues that may apply
to the renewal of an operating power
reactor license, serves as a model for the
preparation of the NR GEIS. For each
operating power reactor license renewal
action, the NRC prepares a project-
specific supplemental EIS (SEIS) that is
issued as a supplement to NUREG—
1437. To date, the NRC has issued SEISs
to NUREG-1437 associated with initial
license renewal and subsequent license
renewal for 61 plants. In NUREG-1437,
the NRC staff determined that those
issues that were common, or generic, to
all nuclear reactors were identified as
Category 1. Further, the NRC staff
determined that the vast majority of the
Category 1 issues were of a SMALL
significance level.13 Provided that
neither the license renewal applicant
nor the NRC identifies any new and
significant information, no further
analysis is needed for that issue by the
applicant in its environmental report or
by the NRC in its preparation of the
draft SEIS. Those issues that cannot be
resolved generically and are identified
as Category 2 issues must be analyzed
by both the applicant in its
environmental report and by the NRC in
the draft SEIS. The applicant in its
environmental report and the NRC in its
draft SEIS must also address any new
and significant information.

The NRC has codified the findings for
the NUREG—1437 Category 1 issues into
its regulations; the findings are listed in
table B—1, “Summary of Findings on
NEPA Issues for License Renewal of
Nuclear Power Plants,” of appendix B to
subpart A of 10 CFR part 51. The
regulatory direction to use NUREG—
1437 is set forth in §51.53(c) for
applicant environmental reports, in
§51.71(d) for the NRC staff’s
preparation of the draft SEIS, and in
§51.95(c) for the NRC staff’s preparation
of the final SEIS. In accordance with
§ 2.335(a), the codification of the generic
findings and the direction to use
NUREG-1437 for operating power
reactor license renewal actions bars any
challenge to a generic finding or the
NRC'’s reliance upon NUREG-1437 in a

13 Certain issues such as the offsite radiological
impacts of spent nuclear fuel storage and high-level
waste disposal were not given a significance level
because of uncertainty; however, the Commission
concluded that the impacts would not be
sufficiently large to require the NEPA conclusion,
for any plant, that the option of extended operation
under 10 CFR part 54 should be eliminated.
Accordingly, while the Commission has not
assigned a single level of significance for the offsite
radiological impacts of spent fuel and high-level
waste disposal, these issues were considered to be
Category 1 issues by the Commission.

site-specific licensing proceeding before
the NRC’s ASLB.1¢ A person seeking to
challenge a codified generic finding
must either file a petition for
rulemaking pursuant to § 2.802,
“Petition for rulemaking—requirements
for filing,” or, if a party to an ASLB
proceeding, file a request to waive the
regulation pursuant to § 2.335(b), such
waiver being subject to Commission
approval.

The use of a GEIS for meeting the
NRC’s NEPA obligations and the
concomitant codification of generic
findings into an NRC regulation has
been upheld by Federal courts. In its
1983 decision, Baltimore Gas and
Electric Co. v. NRDC, the Supreme Court
adjudicated a challenge to table S-3,
codified at §51.51.15 The Court
described table S—3 as “‘a numerical
compilation of the estimated resources
used and effluents released by fuel cycle
activities supporting a year’s operation
of a typical light-water reactor.” 16
Section 51.51 requires that an
environmental report, prepared by an
applicant for a construction permit, an
early site permit, or a combined license
for a light-water-cooled nuclear power
reactor, use the data in table S-3 “as the
basis for evaluating the contribution of
the environmental effects” of all aspects
of the uranium fuel cycle, such as
uranium mining and milling, “to the
environmental costs of licensing the
nuclear power reactor.” 17 The Court
held that “the generic method chosen by
the [NRC] is clearly an appropriate
method of conducting the hard look
required by NEPA.”” 18 The Court further
stated that “administrative efficiency
and consistency of decision are both
furthered by a generic determination of
these effects without needless repetition
of the litigation in individual
proceedings, which are subject to
review by the Commission in any
event.” 19 Lower Federal courts have
applied the Baltimore Gas holding to
the NRC’s reliance on NUREG-1437 for
operating power license renewal

1410 CFR 2.335(a) (“[N]o rule or regulation of the
Commission, or any provision thereof, concerning
the licensing of production and utilization facilities,
source material, special nuclear material, or
byproduct material, is subject to attack by way of
discovery, proof, argument, or other means in any
adjudicatory proceeding subject to this part.”).

15 Baltimore Gas and Electric Co. v. NRDC, 462
U.S. 87 (1983).

16 d.

1710 CFR 51.51(a).

18 Baltimore Gas, 462 U.S. at 101. The NEPA
requires that a Federal agency “‘take a ‘hard look’
at the environmental consequences before taking a
major action. Id. at 97 citing Kleppe v. Sierra Club,
427 U.S. 390, 410, n. 21.

19]d. at 101.
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licensing actions.20 Similarly, the NRC’s
codification of the generic findings of
NUREG-2157 into §51.23 have been
upheld.2?

D. Advanced Nuclear Reactors

The NRC initially developed NUREG—
2249 as a document that would be
applicable only to “advanced nuclear
reactors” that met the values and
assumptions of the plant parameter
envelopes and the site parameter
envelopes used to develop the GEIS. See
SECY-21-0098, ‘Proposed Rule:
Advanced Nuclear Reactor Generic
Environmental Impact Statement (RIN
3150-AK55; NRC-2020-0101),” dated
November 29, 2021. However, in staff
requirements memorandum (SRM)—
SECY-21-0098, ‘Proposed Rule:
Advanced Nuclear Reactor Generic
Environmental Impact Statement (RIN
3150—AK55; NRC 2020-0101),” dated
April 17, 2024, the Commission directed
the NRC staff to change the applicability
of the GEIS and rule from ‘“‘advanced
nuclear reactors” to any new nuclear
reactor application that meets the values
and assumptions of the plant parameter
envelopes and the site parameter
envelopes used to develop the GEIS.
Based on the direction from the
Commission, the draft GEIS and
proposed rule would be applicable to
any new nuclear reactor, as defined in
10 CFR 50.2, “Definitions,” that meets
the values and assumptions of the plant
parameter envelopes and the site
parameter envelopes used to develop
the GEIS.

The NRC has also retitled this
rulemaking from “Advanced Nuclear
Reactor Generic Environmental Impact
Statement” (ANR GEIS) to “Generic
Environmental Impact Statement for
Licensing of New Nuclear Reactors” (NR
GEIS), to reflect the change in the
applicability of the GEIS and rule.

III. Discussion

A. Proposed Amendments

The proposed amendments to 10 CFR
part 51 would establish new
requirements for environmental reviews
of applications for an early site or

20 Massachusetts v. U.S. Nuclear Regulatory
Commission, 708 F.3d 63, 68 (1st Cir. 2013)
(upholding the NRC’s reliance upon NUREG-1437
and its codified findings in appendix B of subpart
A, 10 CFR part 51).

21 New York v. U.S. Nuclear Regulatory
Commission, 824 F.3d 1012, 1019 (D.C. Cir. 2016)
(citing New York v. U.S. Nuclear Regulatory
Commission, 681 F.3d 471, 480 (D.C. Cir. 2012) (the
court stated that “the cornerstone of our holding
was that the NRC may generically analyze risks that
are ‘essentially common’ to all plants so long as that
analysis is ‘thorough and comprehensive.’ In this
case, we are convinced that the NRC has met that
standard.”)).

construction permit or an operating or a
combined license for new nuclear
reactors.

Specifically, the proposed
amendments would codify the generic
conclusions of the draft NR GEIS for
those issues for which a generic
conclusion regarding the potential
environmental impacts of issuing a
permit or license for a new nuclear
reactor can be reached. These issues are
identified as Category 1 issues in the NR
GEIS. Similar to the NUREG—-1437, the
Category 1 issues identified and
described in the NR GEIS may be
applied to any new nuclear reactor
application and have been determined
to have a SMALL impact or significance
level. The proposed appendix C,
“Environmental Effect of Issuing a
Permit or License for a New Nuclear
Reactor,” to subpart A of 10 CFR part 51
summarizes the Commission’s findings
for all Category 1 issues. In addition, the
proposed amendments provide an
applicant for a new nuclear reactor with
the option to use the NR GEIS,
including the reliance upon its generic
analyses and the Category 1 findings.

In this regard, an applicant can rely
upon a given generic or Category 1
finding if it can demonstrate that the
design of its proposed nuclear reactor
and the parameters of the proposed site
meet or are bounded by the values and
assumptions of the NR GEIS analysis
supporting that Category 1 finding. For
each Category 1 issue, each supporting
value and assumption is further
classified as being part of the plant
parameter envelope (PPE) or the site
parameter envelope (SPE). The PPE
consists of those values and
assumptions relating to the design and
operation of the nuclear reactor, such as
building height, water use, air
emissions, employment levels, and
noise generation levels. The SPE
consists of those values and
assumptions relating to the siting of the
plant, such as the site size, size of water
bodies supplying water to the reactor,
and demographics of the region
surrounding the site. The NR GEIS
provides the analysis evaluating the
environmental impacts of a proposed
nuclear reactor that fits within the
bounds of the PPE on a site that fits
within the bounds of the SPE. By using
this approach, impact analyses for the
environmental issues common to many
new reactors can be addressed
generically, thereby eliminating the
need to repeatedly reproduce the same
analyses each time a licensing
application is submitted and allowing
applicants and the NRC staff to focus
future environmental review efforts on

issues that only can be resolved once a
site and facility are identified.

Thus, if an applicant can demonstrate
that the proposed nuclear reactor or the
proposed site meets or is bounded by
these PPE/SPE values and assumptions,
then the applicant can adopt the
conclusions of that Category 1 finding
without having to conduct a project-
specific analysis in its environmental
report. Conversely, if an applicant
cannot demonstrate that the proposed
nuclear reactor or the proposed site
meets or is bounded by these values and
assumptions, or if the applicant
determines that there is new and
significant information regarding that
Category 1 issue,22 then the applicant
cannot adopt the conclusions of that
Category 1 finding. In such case, the
applicant would then have to prepare a
project-specific analysis for that issue in
its environmental report.

Likewise, in preparing its draft SEIS,
the NRC staff would rely upon those
Category 1 findings for which the
applicant has demonstrated meeting or
being bounded by the underlying values
and assumptions and would likewise
not be required to include a project-
specific analysis within the draft SEIS,
unless the NRC staff became aware of
new and significant information
regarding that Category 1 issue. The
Category 1 findings in proposed table C—
1 to appendix C, “Summary of Findings
on Environmental Issues for Issuing a
Permit or License for a New Nuclear
Reactor,” can only be challenged in an
individual ASLB licensing proceeding if
a waiver is granted by the Commission
in accordance with § 2.335(b).

The NR GEIS also identifies and
describes environmental issues for
which a generic finding regarding the
respective environmental impacts
cannot be reached because the issue
requires the consideration of project-
specific information that can only be
evaluated once the proposed site and
facility are identified. The NRC
classifies these issues as Category 2
issues in the NR GEIS and within the
proposed amendments. The NRC staff
will prepare a project-specific analysis
in the draft SEIS for each Category 2
issue, and for each Category 1 issue that
the applicant cannot demonstrate that
its project has met the underlying values
and assumptions or for which there is

22 The proposed amendments would require the
applicant, for each Category 1 finding that it relies
upon in preparing its environmental report, to
describe the process it used to determine whether
there is any new and significant information that
may change that Category 1 issue’s generic analysis
or finding. This proposed requirement is modeled
after the requirement in § 51.50(c)(1)(iv) that has
been used for new reactor combined license
applications that referenced an early site permit.
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new and significant information. The
draft SEIS will also include the NRC
staff’s preliminary conclusions
regarding the potential environmental
impacts for each of these issues.

Two additional issues are designated
as non-applicable (N/A) (i.e., impacts
are uncertain) in the NR GEIS, in that a
classification of the issue as either
Category 1 or 2 is not possible. These
issues relate to human health effects
from exposure to electromagnetic fields
(EMFs) during both construction and
operation. Because the state of the
science is currently inadequate, no
generic conclusion on human health
impacts is possible for these issues. If,
in the future, the Commission finds that
a general agreement has been reached by
appropriate Federal health agencies that
there are adverse health effects from
EMFs, the Commission will require
applicants to submit plant-specific
reviews of these health effects as part of
their application. The proposed
amendments do not require applicants
to submit information on these issues in
the environmental report nor will the
NRC staff prepare a plant-specific
analysis for these issues in the draft
SEIS.

The NRC wishes to emphasize the
importance of the public commenting at
this time on environmental analyses set
forth in the NR GEIS, on the NRC’s
classification of the potential
environmental impacts of the
construction, operation and
decommissioning of a new nuclear
reactor as either a generic (Category 1)
or project-specific (Category 2) issue for
each of the issues identified in the NR
GEIS, and on the proposed rule changes
that would codify the generic findings
of the NR GEIS. After a final rule is
published and effective, challenging the
NRC’s reliance upon a Category 1 issue
in an individual new nuclear reactor
permitting or licensing action will be
prohibited except through an approved
waiver in accordance with § 2.335(b).
On a 10-year cycle, the Commission
intends to review the material in this
GEIS and the associated rule and update
it if necessary.

B. The Fiscal Responsibility Act of 2023

The NRC acknowledges recent
amendments to the NEPA statute in the
Fiscal Responsibility Act of 2023 (Pub.
L. 118-5, 137 Stat. 10) (FRA).

The FRA added to NEPA a new
section 107(e), which establishes page
limits for environmental impact
statements, including 300 pages for
environmental impact statements for
agency actions of “extraordinary
complexity” (not including appendices,
citations, figures, tables, and other

graphics). The NRC finds that, to the
extent that section 107(e) applies to the
NR GEIS, a 300-page limit is appropriate
because the NR GEIS addresses a
proposed action of “extraordinary
complexity” in light of the complicated
systems, structures, and components
deployed in operating nuclear power
plants; the number of resource areas
addressed; and the variety of
environments in which nuclear power
plants operate. The draft NR GEIS is less
than 300 pages and therefore complies
with the NEPA page limits.

C. Environmental Impacts To Be
Reviewed

In the draft NR GEIS, the NRC has
preliminarily made generic findings that
many of the potentially adverse
environmental impacts of constructing,
operating, and decommissioning a new
nuclear reactor will be SMALL provided
that the applicant’s proposed nuclear
reactor and the proposed site meets or
is bounded by the respective values and
assumptions supporting the Category 1
finding under consideration. See
Section III.C., “Environmental Impacts
to be Reviewed,” of this document for
a more detailed discussion of the
process used in the NR GEIS.

The NRC divided its conclusions
about environmental impacts in the NR
GEIS into the following three categories:

e Category 1. Environmental issues
for which the NRC has been able to
make a generic finding of SMALL
adverse environmental impacts, or
beneficial impacts, provided that the
applicant’s proposed reactor facility and
site meet or are bounded by the relevant
values and assumptions in the PPE and
SPE that support the generic finding for
that Category 1 issue.23

e Category 2. Environmental issues
for which a generic finding regarding
the environmental impacts cannot be
reached because the issue requires the
consideration of project-specific
information that can only be evaluated
once the proposed site is identified. The
impact significance (i.e., SMALL,
MODERATE, or LARGE) 24 for these
issues will be determined in a project-
specific evaluation.

e Not Applicable (N/A).
Environmental issues for which the
state of the science is currently
inadequate, and no generic conclusion
on human health impacts is possible.

23 Beneficial impacts may include increased tax
revenues associated with the increased assessed
value of new reactor projects, and other economic
activity such as increases in local employment,
labor income, and economic output.

24 See Section ILB. of this document for a
description of the SMALL, MODERATE, and
LARGE significance levels used by the NRC in its
EISs.

In the NR GEIS, the NRC identifies a
total of 122 environmental issues that
may be associated with constructing,
operating, and decommissioning a new
nuclear reactor; of these issues, the NRC
identified 100 environmental issues as
Category 1 issues. Chapter 3, “Affected
Environment and Environmental
Consequences,” of the NR GEIS
provides the analyses supporting the
generic finding of a SMALL significance
level impact for each Category 1 issue
and indicates the relevant values and
assumptions in the PPE and SPE
underlying the analyses. Applicants and
the NRC staff may rely on the generic
finding for each Category 1 issue, as
codified in proposed table C-1,
provided that the applicant’s proposed
reactor facility and the proposed site
meet or are bounded by the relevant
values and assumptions for that
Category 1 issue and that there is no
new and significant information that
changes the issue’s generic analysis or
finding, as determined by the NRC.

The NR GEIS identifies 20
environmental issues as Category 2
issues. These issues cannot be evaluated
generically and must be evaluated by
the applicant, in its environmental
report, and the NRC staff, in the draft
SEIS, using project-specific information.
For example, the Endangered Species
Act of 1973 (ESA) requires every
Federal agency to consult with the
“Service” 25 and document its
consideration of the impacts of its
actions on threatened and endangered
species and critical habitats. The NRC
typically conducts this ESA analysis in
parallel with its NEPA process.

Finally, for two environmental issues,
the NR GEIS identifies the category as
N/A. The two issues concern the
potential exposure to EMFs from
construction and operation. Studies of
60 Hertz (Hz) EMFs have not uncovered
consistent evidence linking harmful
effects with field exposures. Because the
state of the science is currently
inadequate, no generic conclusion on
human health impacts is possible. If, in
the future, the Commission finds that a
general agreement has been reached by
appropriate Federal health agencies that
there are adverse health effects from
EMFs regarding these two issues, the
Commission will then treat the issue in
a manner similar to a Category 2 issue
and require applicants to submit

25Depending on the species impacted, the agency
will consult with either the U.S. Fish & Wildlife
Service (U.S. Department of the Interior) or the
National Marine Fisheries Service (U.S. Department
of Commerce), as provided in the Services’ joint
regulations at 50 CFR part 402, “‘Interagency
Cooperation—Endangered Species Act of 1973, as
Amended.”
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project-specific reviews of these health
effects in their environmental report.
Until such time, applicants are not
required to submit information on these
issues.

D. Generic Environmental Impact
Statement

The purpose of the NR GEIS is to
present impact analyses for the
environmental issues common to many
new nuclear reactors that can be
addressed generically, thereby
eliminating the need to repeatedly
reproduce the same analyses each time
a licensing application is submitted and
allowing applicants and NRC staff to
focus future environmental review
efforts on issues that can only be
resolved once a site is identified. The
NR GEIS is intended to improve the
efficiency of licensing new nuclear
reactors by: (1) identifying the types of
potential environmental impacts of
constructing, operating, and
decommissioning a new nuclear reactor,
(2) assessing impacts that are expected
to be generic (the same or similar) for
many new nuclear reactors (Category 1
issues), and (3) defining the
environmental issues that will need to
be addressed in project-specific SEISs
(Category 2 issues). The NRC staff has
preliminarily concluded in the draft NR
GEIS that the potential environmental
impacts will be beneficial or of a
SMALL adverse significance level for
Category 1 issues.

In the NR GEIS, the NRC staff
evaluated the impacts of constructing,
operating, and decommissioning a new
nuclear reactor sited within the United
States that meets or is bounded by the
values and assumptions in the PPE and
SPE for each Category 1 issue. The term
“building,” as used in the NR GEIS,
includes the full range of
preconstruction activities (e.g., site
grading) and NRC-authorized
“construction’ activities.26 Further, for
purposes of the NR GEIS, the NRC staff
assumed that the U.S. Army Corps of
Engineers would be a cooperating
agency, in accordance with the
memorandum of understanding (MOU)
between the two agencies dated
September 12, 2008.27 In this regard, the
U.S. Army Corps of Engineers has been

26 The NRC has regulatory authority over those
construction activities that are related to
radiological health and safety, physical security, or
otherwise pertain to radiological controls. The NRC
defines these activities as “‘construction” in §51.4,
“Definitions.” As stated in §51.45(c)
preconstruction is defined as those activities listed
in § 51.4(1)(ii).

27 The MOU between the NRC and the U.S. Army
Corps of Engineers, dated September 12, 2008, is
available in ADAMS under the accession number
ML082540354.

a cooperating agency since the MOU
was signed in 2008. In addition, the NR
GEIS considered fuel cycle impacts and
the impacts from continued storage of
spent fuel, including incorporating by
reference the NRC’s NUREG-2157, as
further described below.

Because there may be multiple new
nuclear reactor designs and a new
nuclear reactor could be sited anywhere
in the United States that meets the NRC
siting requirements in 10 CFR part 100,
“Reactor Site Criteria,” the NRC applied
a technology-neutral, performance-
based approach using a PPE. The PPE
consists of parameters for specific
reactor design features regardless of the
site. Examples of parameters include the
permanent footprint of disturbance,
building height, water use, air
emissions, employment levels, and
noise generation levels. For each PPE
parameter, the NRC staff developed a set
of bounding values and assumptions
that if met, and absent any new and
significant information, would
demonstrate that the potential
environmental impacts for that PPE
parameter would be SMALL.

In addition, the NRC staff developed
a set of site-related parameters termed
the SPE. Examples of parameters
include site size, size of water bodies
supplying water to the reactor, and
demographics of the region surrounding
the site. For each SPE parameter, the
NRC staff developed a set of bounding
values and assumptions related to the
condition of the affected environment,
such as the extent and occurrence of
nearby bodies of water, wetlands and
floodplains, and proximity to sensitive
noise receptors. Similar to a PPE
parameter, if an applicant can
demonstrate that the proposed reactor
site meets the SPE parameter’s bounding
values and assumptions, and absent any
new and significant information, then
the potential environmental impacts for
that SPE parameter would be SMALL.
Under this proposed rule, a proposed
reactor site would be determined to
meet a given Category 1 issue if the
applicant has demonstrated that it has
met the bounding values and
assumptions of each PPE and SPE
parameter relevant to that Category 1
issue and that there is no new and
significant information.

The PPE and SPE values and
assumptions in the NR GEIS were
developed by an interdisciplinary team
of subject matter experts (SMEs)
assigned to prepare the NR GEIS. The
SMEs developed the values and
assumptions based on one or more
criteria, as described in the NR GEIS.

The NR GEIS identifies specific types
of potential environmental impacts for

16 environmental resource areas: land
use, visual resources, meteorology and
air quality, water resources (surface and
groundwater), terrestrial ecology,
aquatic ecology, historic and cultural
resources, environmental hazards
(radiological and nonradiological),
noise, waste management (radiological
and nonradiological), postulated
accidents, socioeconomics,
environmental justice, fuel cycle,
transportation of fuel and waste, and
decommissioning. Each resource area
includes one or more types of potential
impacts, and each type of potential
impact is termed an issue. In addition
to the 16 environmental resource areas,
the NRC staff considered climate
change, cumulative impacts, purpose
and need, need for power, site
alternatives, energy alternatives, and
system design alternatives. Each of the
122 issues that were identified
corresponds to a specific type of
environmental impact determined by
the interdisciplinary team of SMEs that
could potentially result from
construction, operation, or
decommissioning of a new nuclear
reactor. For each issue, the SMEs then
determined whether it would be
possible to identify values and
assumptions in the PPE and SPE that
could effectively bound a meaningful
generic analysis and provided the basis
for each value and assumption. The
SMEs then performed and described
their generic analyses for each issue, for
a hypothetical reactor/site that meets
the PPE and SPE values and
assumptions in the NR GEIS. The values
and assumptions were set such that the
SMEs could reach a generic conclusion
of SMALL adverse impacts, and the
issue was then designated as a Category
1 issue. Issues for which the potential
impacts are beneficial were also
designated as Category 1. Issues for
which the NRC staff could not reach a
generic conclusion regarding impacts
were designated as Category 2 issues. In
addition, two issues were placed in the
category of N/A because the state of the
science is currently inadequate, and no
generic conclusion on human health
impacts is possible.

An applicant addressing a Category 1
issue in its environmental report may
refer to the generic analysis in the NR
GEIS for that issue and rely upon the
generic finding of a SMALL significance
level, without further analysis, provided
that it demonstrates that the relevant
values and assumptions of the PPE and
SPE used in the resource analysis are
met and there is no new and significant
information that would require project-
specific analysis. The applicant will
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have to document how the proposed
reactor facility and the proposed site
meet or are bounded by the applicable
values and assumptions for that
Category 1 issue and describe the
process it used to determine whether
there is any new and significant
information that may change that
Category 1 issue’s generic analysis or
finding. The extent of the information
necessary to demonstrate that the
applicant’s project meets or is bounded
by a given value or assumption will
vary. In some cases, the demonstration
may only require showing that the
project falls within a parameter value or
assumption (e.g., building height). But
in other cases, analysis may be required
to demonstrate that a value or
assumption has been met (e.g., noise
levels).

In its environmental report, the
applicant would have to supply the
requisite information necessary for the
NRC staff to perform a project-specific
analysis for (1) Category 1 issues for
which the relevant values and
assumptions are not met, or for which
new and significant information was
identified, and (2) all Category 2 issues.
Guidance for applicants providing
information to the NRC staff in an
environmental report is available in RG
4.2, “Preparation of Environmental
Reports for Nuclear Power Stations.” If
a project-specific analysis is required for
a Category 1 issue, the applicant may be
able to incorporate by reference all or
part of the generic analysis provided in
the NR GEIS as a part of its analysis and
focus on providing any additional
project-specific information needed to
support its conclusion.

After the applicant submits its
environmental report, the NRC staff will
prepare the draft SEIS, and following
the public comment period, the final
SEIS. When considering a Category 1
issue in a SEIS, the NRC staff will
likewise refer to the generic analysis in
the NR GEIS for that issue without
further analysis, provided that the
relevant values and assumptions in the
PPE and SPE are met and there is no
new and significant information that
changes the generic finding for that
Category 1 issue. The NRC staff also will
document that the applicant has
demonstrated that the values and
assumptions are met for that issue. The
NRC staff will complete a project-
specific analysis in accordance with the
latest version of the Environmental
Standard Review Plan or related
guidance (such as any relevant interim
staff guidance) for (1) Category 1 issues
for which the relevant values and
assumptions are not met, or for which
new and significant information was

identified, and (2) all Category 2 issues.
If a project-specific analysis is required
for a Category 1 issue, the NRC staff may
be able to incorporate by reference all or
part of the generic analysis provided in
the NR GEIS as a part of its analysis and
focus on providing any additional
project-specific information needed to
support its conclusion.

E. Summary of Issues Analyzed in the
NR GEIS

The following describes those
environmental issues that were
examined for the NR GEIS and
summarizes the conclusions by resource
area. The determination that an
applicant can rely on the finding for a
Category 1 issue assumes that the
applicant can demonstrate that its
proposed reactor facility and the
proposed site meet or is bounded by all
the respective values and assumptions
of that Category 1 issue, and further,
that there is no new and significant
information related to that issue.

1. Land Use

The NRC staff evaluated the potential
impacts to onsite and offsite land use for
both construction and operation. In
addition, the NRC staff considered the
impacts of the project in accordance
with the Coastal Zone Management Act
and the Farmland Protection Policy Act,
if applicable. The NRC staff concluded
that all identified issues can be
classified as Category 1 issues.

2. Visual Resources

The NRC staff evaluated the potential
visual impacts in the site and vicinity
and along the transmission lines for
both the construction and operation.
The NRC staff concluded that all
identified issues can be classified as
Category 1 issues.

3. Meteorology and Air Quality

The NRC staff evaluated the potential
air quality impacts from the emissions
of criteria pollutants, dust and
hazardous pollutants, and greenhouse
gas emissions for both construction and
operation. In addition, the NRC staff
considered the potential operations-
related air quality impacts from cooling-
system emissions and the emission of
ozone and nitrogen oxides during
transmission line operations. The NRC
staff concluded that all identified issues
can be classified as Category 1 issues.

4. Water Resources

The NRC staff evaluated the potential
impacts to water use and water quality
for both surface water and groundwater
for both construction and operation. The
NRC staff concluded that all identified

issues can be classified as Category 1
issues, with one exception. The NRC
staff determined that surface water
quality degradation due to chemical and
thermal discharges could not be
resolved generically because there was
no practical way to develop a
comprehensive bounding set of water
quality criteria, including both thermal
and chemical criteria, for the PPE and
SPE. Therefore, this issue is a Category
2 issue, and thus requires a project-
specific evaluation.

5. Terrestrial Ecology

The NRC staff evaluated the potential
impacts to terrestrial wildlife, habitats,
and wetlands for both construction and
operation. The NRC staff concluded that
all identified issues can be classified as
Category 1 issues, with two exceptions.
The NRC staff determined that the
potential impacts to wildlife regulated
under the ESA could not be generically
resolved for either construction or
operations because the NRC staff would
need to consult individually with the
U.S. Fish and Wildlife Service under
ESA Section 7 regarding the potential
effects of each specific licensing action.
Therefore, these issues are Category 2
issues, and thus require a project-
specific evaluation.

6. Aquatic Ecology

The NRC staff evaluated the potential
impacts to aquatic wildlife and habitats
for both construction and operation. The
NRC staff concluded that all identified
issues can be classified as Category 1
issues, with four exceptions. The NRC
staff determined that the potential
impacts to resources regulated under the
ESA and the Magnuson-Stevens Fishery
Conservation and Management Act
could not be generically resolved for
either construction or operations
because the NRC staff would need to
consult individually with the U.S. Fish
and Wildlife Service and/or the
National Marine Fisheries Service under
ESA Section 7 and the Magnuson-
Stevens Act regarding the potential
effects of each specific licensing action.
In addition, the NRC staff determined
that potential thermal impacts on
aquatic biota and other potential effects
of cooling-water discharges on aquatic
biota could not be resolved generically.
For both of these issues, the NRC staff
would have to first review the discharge
plume analysis and the aquatic biota
potentially present before being able to
reach a conclusion regarding the
possible significance of impacts on the
biota. Therefore, these four issues are
Category 2 issues, and thus require
project-specific evaluations.
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7. Historic and Cultural Resources

Both construction and operation of a
new nuclear reactor have the potential
to affect historic and cultural resources.
The NRC staff would need to complete
a project-specific consultation in
accordance with Section 106 of the
National Historic Preservation Act as
part of its environmental review.
Therefore, these two issues are Category
2 issues, and thus require project-
specific evaluations.

8. Environmental Hazards

This resource area encompasses both
radiological impacts and
nonradiological impacts. The NRC staff
evaluated the potential impacts of
environmental hazards for both
construction and operation. The NRC
staff concluded that all identified issues
can be classified as Category 1 issues,
with two exceptions. These two issues
are the human health impacts of EMFs
for both construction and operation. The
NRC staff determined that because the
state of the science regarding the human
health impacts of EMFs is currently
inadequate, no generic conclusion on
those impacts is possible, and has
classified these issues as N/A. If, in the
future, the Commission finds that a
general agreement has been reached by
appropriate Federal health agencies that
there are adverse health effects from
EMFs, the Commission will require
applicants to submit plant-specific
reviews of these health effects as part of
their application. Until such time,
applicants are not required to submit
information on this issue.

9. Noise

The NRC staff evaluated the potential
impacts of noise for both construction
and operation. The NRC staff concluded
that all identified issues can be
classified as Category 1 issues.

10. Waste Management

This resource area encompasses the
potential impacts of both radiological
waste management and nonradiological
waste management. The NRC staff
evaluated the potential operational
impacts of radiological waste
management. In addition, the NRC staff
evaluated the potential impacts of
nonradiological waste management for
both construction and operation. The
NRC staff concluded that all identified
issues can be classified as Category 1
issues.

11. Postulated Accidents

The NRC staff evaluated the potential
operational impacts of postulated
accidents (because these impacts occur
only during operations). The NRC staff

concluded that all identified issues can
be classified as Category 1 issues, with
one exception. The NRC staff
determined that severe accidents are a
Category 2 issue. Based on the analysis
in the preliminary or final safety
analysis report regarding severe
accidents and probabilistic risk
assessments, if a new nuclear reactor
design has severe accident progressions
that involve radiological or hazardous
chemical releases, then a project-
specific environmental risk evaluation
must be performed.

12. Socioeconomics

The NRC staff evaluated the potential
impacts of socioeconomics for both
construction and operation. The NRC
staff concluded that these two issues
can be classified as Category 1 issues.

13. Environmental Justice

Both construction and operation may
raise environmental justice issues. The
NRC staff has determined that potential
environmental justice impacts during
construction or operations cannot be
determined without the consideration of
meaningful project-specific factors, and
therefore, are Category 2 issues. Project-
specific factors include the presence,
geographic location, and size of specific
minority or low-income populations;
impact pathways derived from the plant
design, layout, or site characteristics; or
other community characteristics
affecting specific minorities or low-
income populations.

14. Fuel Cycle

The NRC staff evaluated the potential
operational impacts of the fuel cycle
(because these impacts do not occur
during construction). The NRC staff
concluded that all identified issues can
be classified as Category 1 issues.
However, because the values and
assumptions do not encompass the
potential fuel fabrication impacts for
metal fuel and liquid-fueled molten salt,
such fuels would require a project-
specific analysis.

The NR GEIS incorporates by
reference NUREG-2157, in which the
NRC evaluated the environmental
impacts of the continued storage of
spent nuclear fuel beyond the licensed
life for the operation of light-water
reactors (LWRs). In §51.23, the NRC
specifies that NUREG-2157 is deemed
to be incorporated into the EIS for a new
reactor. However, NUREG-2157 did not
evaluate the storage of spent nuclear
fuel from non-LWRs. The NRC staff
expects that many new nuclear reactors
will not be LWRs. The NR GEIS
therefore evaluates the applicability of
NUREG-2157 and determines that the

findings in NUREG-2157 are applicable
to non-LWR fuel, provided that the non-
LWR fuel is stored in a manner that
meets the regulatory requirements for
spent fuel storage cask approval and
fabrication in accordance with subpart
L, “Approval of Spent Fuel Storage
Casks,” to 10 CFR part 72.

15. Transportation

The NRC staff evaluated the potential
operational impacts of the
transportation of fuel and waste to and
from new nuclear reactors (because
these impacts occur only during
operations). The NRC staff concluded
that all identified issues can be
classified as Category 1 issues.

16. Decommissioning

The NRC staff previously evaluated
the environmental impacts of the
decommissioning of nuclear power
reactors as residual radioactivity at the
site is reduced to levels that allow for
termination of the NRC license. This
evaluation was documented in the
“Generic Environmental Impact
Statement on Decommissioning of
Nuclear Facilities”” (Decommissioning
GEIS, NUREG-0586, Supplement 1).
The NRC staff evaluated NUREG-0586,
Supplement 1, and determined that its
conclusions and analysis are applicable
to new reactors in the NR GEIS.
Therefore, for the purposes of the NR
GEIS, the environmental impacts of
decommissioning for certain resource
areas that were generically addressed in
NUREG-0586, would be limited to
operational areas, would not be
detectable or destabilizing, and are
expected to have a negligible effect on
the impacts of terminating operations
and decommissioning.

The issues for which these generic
findings were made in the
Decommissioning GEIS are designated
as a Category 1 issue in the NR GEIS.
However, certain issues in NUREG—
0586, Supplement 1 were determined to
require project-specific analysis and
certain others to require project-specific
analysis under certain conditions. These
issues are therefore designated as
Category 2 issues in the NR GEIS.
NUREG-0586, Supplement 1, is
incorporated into the NR GEIS.

17. Issues Applying Across Resources

The NRC staff determined that the
impacts related to climate change and
the consideration of cumulative impacts
could not be evaluated generically. As
such, both of these issues have been
classified as Category 2 issues and thus
require a project-specific evaluation.
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18. Non-Resource Related Category 2
Issues

The NR GEIS addresses the
environmental impact issues associated
with constructing, operating, and
decommissioning a new nuclear reactor.
However, the environmental report and
the NRC staff’s SEIS must also include
other information, as required by the
regulations and discussed in regulatory
guidance. These are not resource-
specific issues. Rather, they are project-
specific issues, not tied to any specific
environmental resource, that are
necessary to support the NRC staff’s
completion of its environmental review
in accordance with NEPA. These issues
cannot be evaluated generically and
must be addressed in the environmental
report and SEIS using project-specific
information. In the NR GEIS, the NRC
staff identified the following issues:
purpose and need, need for power, site
alternatives, energy alternatives, and
system design alternatives. This list is
not all-inclusive. NRC regulations at 10
CFR part 51 and guidance such as RG
4.2 describe information not included in
this list that must be included as part of
an application.

F. Public Comments on Notice of
Exploratory Process and Notice of Intent
To Prepare a Generic Environmental
Impact Statement

On November 15, 2019 (84 FR 62559),
the NRC published in the Federal
Register, “Agency Action Regarding the
Exploratory Process for the
Development of an Advanced Nuclear
Reactor Generic Environmental Impact
Statement,” announcing an exploratory
process and soliciting comments to
determine the possibility of developing
a GEIS for licensing advanced nuclear
reactors. The exploratory process
included two public meetings, a public
workshop attended by multiple
stakeholders, and a site visit to the
Idaho National Laboratory, a location
that is being contemplated for
construction and operation of advanced
nuclear reactors.

Advice and recommendations on the
possibility of preparing an advanced
nuclear reactor GEIS were invited from
all interested persons. Comments were
specifically requested on the whether
the scope of the GEIS should include
reactors regardless of technology or be
limited to specific reactor technologies,
what reactor sizes (footprint) and power
levels should be included in the scope
of the GEIS, whether the geographical
site of a reactor should be considered in
developing the scope of the GEIS, and
whether a set of bounding plant
parameters should be consider in

developing the scope of the GEIS, and
if so, what parameters should be
considered.

The NRC received comments that
both supported and opposed the
development of an advanced nuclear
reactor GEIS. Commenters who
supported development of an advanced
nuclear reactor GEIS stated that it would
improve the efficiency of the
environmental review process, would
avoid duplication of effort, and would
focus future reviews on important
environmental issues. Commenters who
did not support development of an
advanced nuclear reactor GEIS stated
that the GEIS would be premature at
this time and that the NRC staff did not
have sufficient information available to
resolve issues generically. Based on the
results of the exploratory process, the
NRC staff concluded that there was
sufficient information to complete an
advanced nuclear reactor GEIS which
would generically resolve many
environmental issues, save resources for
individual reviews, and provide
predictability for potential applicants in
developing their applications. The
results of the exploratory process were
summarized in SECY-20-0020, ‘“Results
of Exploratory Process for Developing a
Generic Environmental Impact
Statement for the Construction and
Operation of Advanced Nuclear
Reactors,” issued on February 28, 2020.

On April 30, 2020 (85 FR 24040), the
NRC published in the Federal Register,
“Notice To Conduct Scoping and
Prepare an Advanced Nuclear Reactor
Generic Environmental Impact
Statement.” Advice and
recommendations on the scope of the
GEIS were invited from all interested
persons.

Comments were requested regarding
the parameters that the NRC should use
to bound the advanced nuclear reactors
in the PPE (including power level and
size of the site) and the parameters that
should be used to bound the affected
environment in the SPE. In addition,
comments were requested on resources
or issues that could be resolved
generically and ones that could not.

The NRC received comments
concerning the NEPA process, the PPE
and SPE, hydrology, socioeconomics,
environmental justice, historic and
cultural resources, climate change,
radiological health, uranium fuel cycle,
accidents, transportation of spent fuel,
and need for power. The NRC also
received general comments in support
of and opposition to the advanced
nuclear reactor GEIS, and comments
concerning issues outside the scope of
the GEIS. A summary of comments and
the NRC staff response are available in

the scoping summary report issued on
September 25, 2020, which is available
as indicated in the “Availability of

Documents” section of this document.

G. Clarifying Amendment for
Postoperating Licenses

The NRC is proposing to add to
§§51.53(d) a cross-reference to the
license termination provisions under
§52.110, “Termination of license.” This
change will clarify in § 51.53(d) that
NRC’s requirements at 10 CFR part 52
also include license termination
provisions.

IV. Specific Requests for Comment

The NRC is seeking public comment
on this proposed rule, the NR GEIS,
draft regulatory guide (DG), DG—-4032,
“Preparation of Environmental Reports
for Nuclear Power Stations,” and draft
Interim Staff Guidance COL-ISG-030,
“Environmental Considerations
Associated with New Nuclear Reactor
Applications that Reference the Generic
Environmental Impact Statement
(NUREG-2249).” In addition, the NRC
staff developed two draft documents
referenced in DG—4032, the “Energy and
System Design Mitigation Alternatives
White Paper” (“White Paper”’) and
“Recommendations for an Applicant to
Calculate Activity Data for Greenhouse
Gases Estimates” (“GHG Estimates”).
These documents are references to DG—
4032 and, therefore, are open to review
and comment from the public. The DG—
4032, COL ISG-030, the White Paper,
and the GHG Estimates document are
described in Section XIV, ““Availability
of Guidance,” of this document.

Further, the NRC staff is particularly
interested in comments and supporting
rationale from the public on the
following:

1. Plant parameter envelope and site
parameter envelope values and
assumptions: If a commenter believes
the NRC staff is using an inappropriate
value to result in a SMALL impact
(either too restrictive, or not restrictive
enough), explain the basis for that
position and provide an alternative
proposed parameter value.

2. Environmental issues evaluated:
Are there any environmental issues that
the NRC staff did not include in the
scope of the NR GEIS and the proposed
rule that should be included?
Commenters should provide the basis
for considering any proposed
environmental issues.

3. Categorization of issues: Are the
environmental issues categorized
appropriately? In other words, are there
Category 1 issues that should be
Category 2, or Category 2 issues that
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should be Category 17 Provide a basis
for such conclusions.

4. Scope of proposed rule changes
and GEIS: Is the applicability of the
GEIS to new reactors (which includes
advanced nuclear reactors) clearly
articulated? Do the proposed revisions
adequately address all licensing
scenarios associated with evaluating the
environmental impacts of permitting
and licensing new nuclear reactor
construction and operation? For
example, no changes are proposed to
§51.53(b), “Post-construction
environmental report—-operating license
stage,” because this provision already
references the requirements of § 51.50,
“Environmental report—construction
permit, early site permit, or combined
license stage,” which is modified by the
proposed rule. Commenters should
clearly specify any proposed regulatory
text additions or changes and provide
the basis for such proposed changes.

5. Guidance for applicants: Are the
methods described in the draft revision
to RG 4.2 for demonstrating values and
assumptions appropriate? Describe and
justify any methods that the commenter
believes are not appropriate.

6. Limited Work Authorizations:
Should the NRC expand the NR GEIS
and the rule to include NRC approval of
limited work authorizations (LWAs) 28
for new nuclear reactor applications?
Specifically, should an LWA applicant
that demonstrates that its proposed
project meets or is bounded by the PPE
and SPE values and assumptions for a
given Category 1 issue be able to rely on
the generic findings for that issue in
preparing the environmental report that
it will submit in support of its LWA
application? Similarly, should the NRC
be able to rely on the generic findings
for that Category 1 issue in preparing its
supplemental environmental impact
statement? If the NRC were to expand
the NR GEIS and the rule to include
NRC approval of LWAs, the expansion
would cover both LWAs submitted as a
stand-alone application and an LWA
request submitted in conjunction with
an application for another form of NRC
approval described in the NR GEIS and

28 A LWA permits a nuclear power plant
applicant to engage in certain reactor construction
activities before the NRC issues a 10 CFR part 50
construction permit or a 10 CFR part 52 combined
license. The applicable NRC regulations for LWAs
include §§50.10, “License required; limited work
authorization;” 52.1(a); 52.17(c); 52.24, “Issuance of
early site permit;”” 52.27, “Limited work
authorization after issuance of early site permit;”
52.80, “Contents of applications; additional
technical information;” and 52.91, “Authorization
to conduct limited work authorization activities.”
The NRC last amended its LWA regulations in 2007
(72 FR 57416; October 9, 2007).

in the proposed rule (e.g., a construction
permit application).

V. Section-by-Section Analysis

The following paragraphs describe the
specific changes proposed by this
rulemaking.

Section 51.50, Environmental Report—
Construction Permit, Early Site Permit,
or Combined License Stage

The NRC proposes to amend
paragraph (a) by adding a new second
sentence regarding the requirement for
non-LWR applicants to address fuel
cycle impacts, making this paragraph
consistent with the existing language in
paragraphs (b) and (c).

The NRC proposes to add a new
paragraph (d) to permit the use of the
NR GEIS for an application for a
construction permit, early site permit, or
combined license for a new nuclear
reactor.

Section 51.53, Postconstruction
Environmental Reports

The NRC proposes to amend the first
sentence of paragraph (d) by adding
“§52.110” to reflect that 10 CFR part 52
also includes license termination
provisions.

Section 51.75, Draft Environmental
Impact Statement—Construction
Permit, Early Site Permit, or Combined
License

The NRC proposes to add a new
paragraph (d) to provide direction on
the preparation of a draft supplemental
environmental impact statement for an
application that makes use of the NR
GEIS for a construction permit, early
site permit, or combined license for a
new nuclear reactor.

Section 51.96, Final Supplemental
Environmental Impact Statement
Relying on Appendix C to Subpart A

The NRC proposes to add a new
section to provide direction on
preparation of a final supplemental
environmental impact statement for a
new nuclear reactor application that
relied on any of the findings in
appendix C to subpart A of this part in
preparing a draft supplemental
environmental impact statement in
accordance with §51.75(d).

Appendix C to Subpart A,
Environmental Effect of Issuing a Permit
or License for a New Nuclear Reactor

The NRC proposes to add appendix C
to add a table to codify the NR GEIS
findings and to specify values and
assumptions that need to be met by the
applicant to incorporate Category 1
conclusions into the environmental

report and identify the Category 2 and
uncategorized issues that need to be
evaluated on a project-specific basis.
Proposed appendix C states that, on a
10-year cycle, the Commission intends
to review the material in this appendix
and update it if necessary.

VI. Regulatory Flexibility Certification

The Regulatory Flexibility Act of 1980
(RFA), as amended at 5 U.S.C. 601 et
seq., requires that agencies consider the
impact of their rulemakings on small
entities and, consistent with applicable
statutes, consider alternatives to
minimize these impacts on the
businesses, organizations, and
government jurisdictions to which they
apply. _

In accordance with the Small
Business Administration’s regulation at
13 CFR 121.903(c), the NRC has
developed its own size standards for
performing an RFA analysis and has
verified with the SBA Office of
Advocacy that its size standards are
appropriate for NRC analyses. The NRC
size standards at 10 CFR 2.810, “NRC
size standards,” are used to determine
whether an applicant or licensee
qualifies as a small entity in the NRC’s
regulatory programs. Section 2.810
defines the following types of small
entities:

small business is a for-profit concern
and is a—(1) Concern that provides a
service or a concern not engaged in
manufacturing with average gross
receipts of $8.0 million or less over its
last 5 completed fiscal years; or (2)
Manufacturing concern with an average
number of 500 or fewer employees
based upon employment during each
pay period for the preceding 12 calendar
months.

small organization is a not-for-profit
organization which is independently
owned and operated and has annual
gross receipts of $8.0 million or less.

small governmental jurisdiction is a
government of a city, county, town,
township, village, school district, or
special district with a population of less
than 50,000.

small educational institution is one
that is—(1) Supported by a qualifying
small governmental jurisdiction; or (2)
Not state or publicly supported and has
500 or fewer employees.

Number of Small Entities Affected

The NRC is currently aware of no
known small entities as defined in
§ 2.810 that are planning to apply for a
new nuclear reactor construction permit
or operating license under 10 CFR part
50 or an early site permit or combined
license under 10 CFR part 52, which
would be impacted by this proposed
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rule. Based on this finding, the NRC has
preliminarily determined that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

Economic Impact on Small Entities

Depending on how the ownership
and/or operating responsibilities for
such an enterprise were structured,
applicants for a new nuclear reactor
rated 8 megawatts electric (MWe) or less
could conceivably meet the definition of
small entities as defined by § 2.810.
Owners that operate power reactors
rated greater than 8 MWe could generate
sufficient electricity revenue that
exceeds the gross annual receipts limit
of $7 million, assuming a 90 percent
capacity factor and the 2023 U.S.
Department of Energy’s Energy
Information Administration U.S.
average price of electricity to the
ultimate customer for all sectors of 12.7
cents per kilowatt-hour. 29

Although the NRC is not aware of any
small entities that would be affected by
the proposed rule, there is a possibility
that future applications for a new
nuclear reactor permit or license could
be submitted by small entities who plan
to own and operate a nuclear reactor
rated 8 MWe or less. Nuclear reactors
that are rated 8 MWe or less would most
likely be used to support electrical
demand for military bases, small remote
towns, and process heat and would not
directly compete with larger nuclear
reactors that typically produce
electricity for the grid. As a result of
these differing purposes, the NRC would
expect that small and large entities
would not be in direct competition with
each other.

Regulations at § 171.16(c) allow for
certain NRC licensees to pay reduced
annual fees if they qualify as small
entities, although these regulations do
not include licensees authorized to
conduct activities under either 10 CFR
part 50 or 10 CFR part 52. However,
should a small entity apply for a nuclear
reactor license or permit, the small
entity could request a one-time fee
exemption. In subsequent years, the
NRC licensee could submit a new
request for a fee exemption for each
fiscal year for which it desires an
exemption. Additionally, after the small
entity receives an operating license
under 10 CFR part 50 or under part 52
and has completed power ascension
testing, the small entity would be
eligible for a reduced annual fee under
§171.15, “Annual fees: Non-power
production or utilization licenses,

29 https://www.eia.gov/electricity/monthly/epm_
table_grapher.php?t=epmt 5 03.

reactor licenses, and independent spent
fuel storage licenses,” based on the
cumulative licensed thermal power
rating of the reactor. The fiscal year
2023 annual fee for each large operating
power reactor is $5,492,000.

Therefore, the NRC preliminarily
concludes that this proposed rule would
not have a significant economic impact
on a substantial number of small
entities.

Request for Comments

The NRC is seeking comments on
both its initial RFA analysis and on its
preliminary conclusion that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities
because of the likelihood that most
expected applicants would not qualify
as a small entity. Additionally, the NRC
is seeking comments on its preliminary
conclusion that if a small entity were to
submit a new nuclear reactor
application, the small entity would not
incur a significant economic impact as
it would most likely not be in
competition with a large entity.

Any small entity that could be subject
to this regulation that determines,
because of its size, it is likely to bear a
disproportionate adverse economic
impact should notify the Commission of
this opinion in a comment that
indicates—

(1) The applicant’s size and how the
proposed regulation would impose a
significant economic burden on the
applicant as compared to the economic
burden on a larger applicant;

(2) How the proposed regulations
could be modified to take into account
the applicant’s differing needs or
capabilities;

(3) The benefits that would accrue or
the detriments that would be avoided if
the proposed regulations were modified
as suggested by the applicant;

(4) How the proposed regulation, as
modified, would more closely equalize
the impact of NRC regulations or create
more equal access to the benefits of
Federal programs as opposed to
providing special advantages to any
individual or group; and

(5) How the proposed regulation, as
modified, would still adequately meet
the NRC’s obligations under NEPA.

VII. Regulatory Analysis

The NRC has prepared a draft
regulatory analysis on this proposed
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the NRC. The NRC
requests public comment on the draft
regulatory analysis. The regulatory
analysis is available as indicated in the

““Availability of Documents” section of
this document. Comments on the draft
analysis may be submitted to the NRC
as indicated under the ADDRESSES
caption of this document.

VIII Backfitting and Issue Finality

The proposed rule would codify in 10
CFR part 51 certain environmental
issues identified in the NR GEIS. The
proposed rule also revises 10 CFR part
51 to allow an applicant for a new
nuclear reactor construction permit or
operating license under 10 CFR part 50,
or a new nuclear reactor early site
permit or combined license under 10
CFR part 52, to use the NR GEIS in
preparing its environmental report. The
proposed rule would require the NRC
staff to prepare a project-specific draft
SEIS and final SEIS for each application
that references the NR GEIS. The NRC
has determined that the backfitting rule
in §50.109, “Backfitting,” and the issue
finality provisions in 10 CFR part 52 do
not apply to this proposed rule because
this amendment does not involve any
provision that would either constitute
backfitting as that term is defined in 10
CFR chapter I or affect the issue finality
of any approval issued under 10 CFR
part 52.

The proposed rule would not
constitute backfitting for applicants for
construction permits or operating
licenses under 10 CFR part 50 and
would not affect the issue finality of
applicants for early site permits or
combined licenses under 10 CFR part
52. These applicants are not, with
certain exceptions not applicable here,
within the scope of the backfitting or
issue finality provisions. The backfitting
and issue finality regulations include
language delineating when the
backfitting and issue finality provisions
begin; in general, they begin after the
issuance of a license, permit, or other
approval (e.g., §§50.109(a)(1)(iii) and
52.98(a)). Furthermore, neither the
backfitting provisions nor the issue
finality provisions, with certain
exceptions not applicable here, are
intended to apply to NRC actions that
substantially change the expectations of
current and future applicants.
Applicants cannot reasonably expect
that future requirements will not
change.

The exceptions to the general
principle are applicable when an
applicant references a 10 CFR part 52
approval (e.g., an early site permit or
design certification rule) with specified
issue finality provisions or a
construction permit under 10 CFR part
50. However, this proposed rule would
have no effect on a construction permit
held by an applicant for a 10 CFR part


https://www.eia.gov/electricity/monthly/epm_table_grapher.php?t=epmt_5_03
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50 operating license or an early site
permit referenced by an applicant for a
10 CFR part 52 combined license.
Therefore, for purposes of this proposed
rule, the exceptions to the general
principle do not apply.

IX. Cumulative Effects of Regulation

The NRC is following its cumulative
effects of regulation (CER) process by
engaging with external stakeholders
throughout the rulemaking and related
regulatory activities. Public involvement
has included (1) the publication of a
notice announcing an exploratory
process and opportunity for comment to
determine the possible utility of
developing an advanced nuclear reactor
GEIS on November 15, 2019 (84 FR
62559); (2) public meetings on
November 15 and November 20, 2019,
and a workshop on January 8, 2020, to
gather information for the exploratory
process; (3) the publication of a notice
of intent to conduct scoping and prepare
an advanced nuclear reactor GEIS on
April 30, 2020 (85 FR 24040); (4) a
public meeting on May 28, 2020, to
receive comments on the scope of the
GEIS; and (5) public meetings on
October 1, 2020 and April 15, 2021, to
share information about the NRC’s
progress on the development of the
GEIS.

The NRC is issuing draft guidance
along with this proposed rule to support
more informed external stakeholder
understanding and feedback. The draft
guidance is available as indicated in the
““Availability of Documents” section of
this document. Further, the NRC will
continue to hold public meetings
throughout the rulemaking process.

In addition to the questions on the
implementation of this proposed rule
presented in the “Specific Requests for
Comments” section of this document,
the NRC is requesting CER feedback on
the following questions:

1. In light of any current or projected
CER challenges, does the proposed
rule’s effective date, compliance date, or
submittal date(s) provide sufficient time
to implement the new proposed
requirements, including changes to
programs, procedures, and the facility?
Provide a rationale for your answer.

2. If CER challenges currently exist or
are expected, what should be done to
address them? For example, if more
time is required for implementation of
the new requirements, what period of
time is sufficient?

3. Do other (NRC or other agency)
regulatory actions (e.g., orders, generic
communications, license amendment
requests, inspection findings of a
generic nature) influence the
implementation of this proposed rule’s

requirements? Provide a rationale for
your answer.

4. Are there unintended
consequences? Does the proposed rule
create conditions that would be contrary
to this proposed rule’s purpose and
objectives? If so, what are the
unintended consequences, and how
should they be addressed?

5. Please comment on the NRC’s cost
and benefit estimates in the draft
regulatory analysis that supports the
proposed rule. The draft regulatory
analysis is available as indicated in the
““Availability of Documents” section of
this document.

X. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘‘Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31885).
The NRC requests comment on this
document with respect to the clarity and
effectiveness of the language used.

XI. National Environmental Policy Act

The NRC has determined that this
proposed rule is the type of action
described in §51.22(c)(3), an NRC
categorical exclusion. Therefore, neither
an environmental impact statement nor
environmental assessment has been
prepared for this proposed rule. This
action is procedural in nature in that it
pertains to the type of environmental
information to be reviewed.

XII. Paperwork Reduction Act

This proposed rule contains new or
amended collections of information
subject to the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.). This
proposed rule has been submitted to the
Office of Management and Budget for
review and approval of the information
collections.

Type of submission: Revision.

The title of the information collection:
10 CFR part 51, Generic Environmental
Impact Statement for Licensing of New
Nuclear Reactors.

The form number if applicable: Not
applicable.

How often the collection is required or
requested: On occasion.

Who will be required or asked to
respond: Applicants for new nuclear
reactors.

An estimate of the number of annual
responses: 6.

The estimated number of annual
respondents: 6.

An estimate of the total number of
hours needed annually to comply with

the information collection requirement
or request: A burden reduction of 39,288
hours.

Abstract: The NRC is proposing to
amend the regulations that govern the
NRC’s environmental reviews of new
nuclear reactor applications under
NEPA. The NRC’s regulations in § 51.45,
“Environmental report,” require each
applicant to prepare and submit an
environmental report which includes,
among other things, a description of the
proposed action, a statement of its
purposes, a description of the
environment affected, and a discussion
of the environmental impacts of the
proposed action and alternatives. The
rulemaking would codify the generic
findings of NUREG-2249, “Generic
Environmental Impact Statement for
Licensing of New Nuclear Reactors” (NR
GEIS), which presents impact analyses
for the environmental issues common to
many new nuclear reactors that can be
addressed generically, thereby
eliminating the need to repeatedly
reproduce the same analyses each time
a licensing application is submitted.
The proposed rule would reduce burden
on an applicant because they would not
be required to assess the environmental
impacts of NR GEIS Category 1 issues if:
(1) the applicant has demonstrated that
it has met the bounding values and
assumption of each PPE and SPE
parameter relevant to that Category 1
issue, and (2) the applicant has not
identified any new and significant
information that would change a
conclusion related to a Category 1 issue
in the NR GEIS. If a value or assumption
is not met, then the applicant may be
able to limit its analysis to just the
impact of not meeting the value or
assumption. Similarly, if the applicant
identifies new and significant
information that would change a
conclusion in the NR GEIS, then the
applicant may be able to limit its
analysis to just the impact of the new
and significant information. To comply
with NEPA, the NRC uses the
information in the environmental report
along other information to conduct an
independent environmental evaluation.

The NRC is seeking public comment
on the potential impact of the
information collection contained in this
proposed rule and on the following
issues:

1. Is the proposed information
collection necessary for the proper
performance of the functions of the
NRC, including whether the information
will have practical utility? Please
explain your response.

2. Is the estimate of the burden of the
proposed information collection
accurate? Please explain your response.
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3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected? Please
explain your response.

4. How can the burden of the
proposed information collection on
respondents be minimized, including
the use of automated collection
techniques or other forms of information
technology?

A copy of the Office of Management
and Budget (OMB) clearance package
and proposed rule are available in
ADAMS as indicated in the
““Availability of Documents” section of
this document or may be viewed free of
charge by contacting the NRC’s Public
Document Room reference staff at 1—
800—-397-4209, at 301-415—-4737, or by
email to PDR.resource@nrc.gov. You
may obtain information and comment
submissions related to the OMB
clearance package by searching on
https://www.regulations.gov under
Docket ID NRC-2020-0101.

You may submit comments on any
aspect of these proposed information
collections, including suggestions for
reducing the burden and on the above
issues, by the following methods:

e Federal rulemaking website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2020-0101.

e Mail comments to: FOIA, Library,
and Information Collections Branch,
Office of the Chief Information Officer,
Mail Stop: T6—A10M, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001 or by email to
Infocollects.Resource@nrc.gov or to the
OMB reviewer at: OMB Office of
Information and Regulatory Affairs
(3150-0021), Attn: Desk Officer for the
Nuclear Regulatory Commission, 725
17th Street NW, Washington, DC 20503.

Submit comments by November 4,
2024. Comments received after this date
will be considered if it is practical to do
so, but the NRC is able to ensure
consideration only for comments
received on or before this date.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
document requesting or requiring the
collection displays a currently valid
OMB control number.

XIII. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires that Federal
agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise

impractical. In this proposed rule, the
NRC will amend various provisions of
10 CFR part 51. This action does not
constitute the establishment of a
standard that contains generally
applicable requirements.

XIV. Availability of Guidance

The NRC is issuing for comment two
draft guidance documents, DG-4032,
“Preparation of Environmental Reports
for Nuclear Power Stations,” and draft
interim staff guidance (ISG) document
COL-ISG-030, “Environmental
Considerations Associated with New
Nuclear Reactor Applications that
Reference the Generic Environmental
Impact Statement (NUREG—-2249)—
Interim Staff Guidance,” to support the
implementation of the requirements in
this proposed rulemaking. The guidance
documents are available as indicated in
the ““Availability of Documents” section
of this document. You may submit
comments on the draft regulatory
guidance by the methods provided in
the ADDRESSES section of this document.

The DG—4032 has been prepared as a
revision to RG 4.2, “Preparation of
Environmental Reports for Nuclear
Power Stations.” The revision updates
and re-titles Appendix C to the
regulatory guide, which previously
provided guidance specifically for small
modular reactors and non-LWRs and
makes conforming changes to the body
of the regulatory guide. The revisions
provide supplemental guidance for
applicants to establish a uniform format
and content acceptable to the NRC staff
for structuring and presenting the
environmental information to be
compiled and submitted by an applicant
for a new nuclear reactor permit or
license that will rely on any of the
findings in the NR GEIS. More
specifically, the draft regulatory guide
describes the content of environmental
information to be included in an
application for a permit or license for a
new nuclear reactor, including the
process for confirming the applicability
of Category 1 issues, and criteria to
address appropriate Category 1 and
Category 2 issues, as specified in the
proposed amendments to 10 CFR part
51. To assist the public in providing
comments on DG—4032, the NRC has
provided a redline/strikeout version that
highlights substantial changes which
can be accessed in ADAMS at Accession
No. ML24176A229.

In addition, the NRC is seeking
comment on two draft documents
referenced in DG—4032, the “Energy and
System Design Mitigation Alternatives
White Paper” (“White Paper”’) and
“‘Recommendations for an Applicant to
Calculate Activity Data for Greenhouse

Gases Estimates” (““GHG Estimates”).
The draft White Paper describes the
potential environmental impacts of
various energy alternatives to the
construction and operation of a new
nuclear reactor, including energy
alternatives both requiring and not
requiring new generation capacity. The
draft GHG Estimates document provides
guidance to nuclear reactor applicants
on estimating greenhouse gas emissions.
The applicant could then rely upon the
information provided in both the White
Paper and the GHG Estimates
documents, as appropriate, in preparing
its environmental report that is
submitted with its application. The draft
White Paper and the draft GHG
Estimates document can be accessed in
ADAMS at Accession Nos.
ML21225A754 and ML21225A768,
respectively.

The draft COL-ISG-030 supplements
NUREG-1555, “Environmental
Standard Review Plans,” and will be
incorporated into a future update to the
NUREG. The ISG provides guidance for
the NRC staff when performing a 10 CFR
part 51 environmental review of an
application for a permit or license for a
new nuclear reactor that relies on any of
the findings in the NR GEIS. The plan
parallels the revisions to RG 4.2. The
primary purpose of the ISG is to ensure
that these reviews are focused on the
significant environmental concerns
associated with new nuclear reactor
permitting or licensing as described in
10 CFR part 51. Specifically, it provides
guidance to the NRC staff about
environmental issues that should be
reviewed and provides acceptance
criteria to help the reviewer evaluate the
information submitted as part of the
permit or license application. It is also
the intent of this review plan to make
information about the regulatory process
available and to improve
communication between the NRC,
interested members of the public, and
the nuclear industry, thereby increasing
understanding of the review process.

XV. Public Meetings

The NRC will conduct three public
meetings on the proposed rule for the
purpose of explaining the changes and
answering questions from the attendees
to facilitate the development of public
comments.

An in-person public meeting will be
held on November 7, 2024, at NRC
headquarters in Rockville, MD between
1 p.m. and 4 p.m. eastern time.

In addition, the NRC will hold two
virtual public meetings as online
webinars. The online webinars will be
conducted on November 13, 2024,
between 1 p.m. and 4 p.m. eastern time
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and November 14, 2024, between 6 p.m. Imboden, 301-415-2462, XVI. Availability of Documents
and 9 p.m. eastern time. Stacey.Imboden@nrc.gov, no later than . o

Persons interested in attending the October 31, 2024, if accommodations or The documents identified in the
meetings should monitor the NRC’s special equipment is needed to attend or following table are available to
Public Meeting Schedule website at to provide comments, so that the NRC interested persons through one or more
https://www.nrc.gov/pmns/mtg for can determine whether the request can of the following methods, as indicated.

additional information and agenda for

c be accommodated.
the meetings. Please contact Stacey

Document

ADAMS accession No./
Federal Register citation

Draft Generic Environmental Impact Statement

Draft NUREG—2249, “Generic Environmental Impact Statement for Licensing of New Nuclear Reactors,” dated ML24176A220.

September 2024.
Draft Guidance Documents

Draft Regulatory Guide DG—4032, “Preparation of Environmental Reports for Nuclear Power Stations,” dated Sep- | ML24176A228.
tember 2024.

Draft Regulatory Guide DG—4032, “Preparation of Environmental Reports for Nuclear Power Stations,” Redline/ ML24176A229.
Strikeout Version to Support Public Comment, dated September 2024.

Energy and System Design Mitigation Alternatives White Paper Report, dated September 2024 .............cccccceeuennee. ML21225A754.

Recommendations for an Applicant to Calculate Activity Data for Greenhouse Gases Estimates White Paper, dated | ML21225A768.
September 2024.

Draft Interim Staff Guidance, COL-ISG-030, “Environmental Considerations for New Nuclear Reactor Applications | ML24176A231.
that Reference the Generic Environmental Impact Statement (NUREG—-2249),” dated September 2024.

Proposed Rule Documents

Draft Regulatory Analysis for the 10 CFR Part 51, Generic Environmental Impact Statement for Licensing of New ML24176A218.
Nuclear Reactors Proposed Rule, dated September 2024.

Draft Information Collection Clearance Package ............coooiiiiiiiiiiii i ML21222A060.

Public Meetings

Summary of November 15 and 20, 2019, Public Meetings to Discuss Exploratory Process for Developing an Ad- ML19337C862.
vanced Nuclear Reactor Generic Environmental Impact Statement, dated December 10, 2019.

Workshop to Discuss the Environmental Information Needed to Develop a Generic Environmental Impact State- ML19347A733.
ment for Advanced Nuclear Reactors, dated December 13, 2019.

Summary of May 28, 2020, Advanced Reactor Generic Environmental Scoping Meeting, dated June 2, 2020 ......... ML20161A339 (package).

Summary of October 1, 2020, Advanced Reactor Stakeholder Public Meeting, dated December 22, 2020 ............... ML20350B457.

Summary of April 15, 2021, Advanced Reactor Stakeholder Public Meeting, dated August 24, 2021 ............ccc.....e. ML21232A429.

Related Documents

Advanced Nuclear Reactor Generic Environmental Impact Statement Scoping Process—Summary Report, dated
September 16, 2020.

Notice of Availability of Memorandum of Understanding Between U.S. Army Corps of Engineers and U.S. Nuclear
Regulatory Commission on Environmental Reviews Related to the Issuance of Authorizations to Construct and
Operate Nuclear Power Plants, dated September 25, 2008.

NUREG-0586, “Final Generic Environmental Impact Statement on Decommissioning of Nuclear Facilities,” Sup-
plement 1, Vol. 1, “Regarding the Decommissioning of Nuclear Power Reactors,” dated November 30, 2002.

NUREG-1437, “Generic Environmental Impact Statement for License Renewal of Nuclear Power Plants,” Revision
2, dated August 2024.

NUREG-2157, “Generic Environmental Impact Statement for Continued Storage of Spent Nuclear Fuel,” dated
September 30, 2014.

ML20260H180 (package).

73 FR 55546.

ML023470327 (package).
ML24087A133 (package).

ML14198A440 (package).

Agency Action Regarding the Exploratory Process for the Development of an Advanced Nuclear Reactor Generic 84 FR 62559.
Environmental Impact Statement, dated November 15, 2019.

Notice to Conduct Scoping and Prepare an Advanced Nuclear Reactor Generic Environmental Impact Statement, 85 FR 24040.
dated April 30, 2020.

SECY-20-0020, “Results of Exploratory Process for Developing a Generic Environmental Impact Statement for ML20052D175.
the Construction and Operation of Advanced Nuclear Reactors,” dated February 28, 2020.

SRM-SECY-20-0020, “Results of Exploratory Process for Developing a Generic Environmental Impact Statement | ML20265A112.
for the Construction and Operation of Advanced Nuclear Reactors,” dated September 21, 2020.

SECY-21-0098, “Proposed Rule: Advanced Nuclear Reactor Generic Environmental Impact Statement (RIN ML21222A044.
3150-AK55; NRC-2020-0101),” dated November 29, 2021.

Staff Requirements Memorandum (SRM)-SECY-21-0098, “Proposed Rule: Advanced Nuclear Reactor Generic ML24108A199.
Environmental Impact Statement (RIN 3150—-AK55; NRC—2020-0101),” dated April 17, 2024.
The NRC may post documents related on the Federal rulemaking website at Docket ID NRC-2020-0101. In addition,

to this rule, including public comments, https://www.regulations.gov under the Federal rulemaking website allows
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members of the public to receive alerts
when changes or additions occur in a
docket folder. To subscribe: (1) navigate
to the docket folder (NRC-2020-0101);
(2) click the “Subscribe” link; and (3)
enter an email address and click on the
“Subscribe” link.

List of Subjects in 10 CFR Part 51

Administrative practice and
procedure, Environmental impact
statements, Hazardous waste, Nuclear
energy, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is proposing to amend 10 CFR
part 51:

PART 51—ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

m 1. The authority citation for part 51
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 161, 193 (42 U.S.C. 2201, 2243); Energy
Reorganization Act of 1974, secs. 201, 202
(42 U.S.C. 5841, 5842); National
Environmental Policy Act of 1969 (42 U.S.C.
4332, 4334, 4335); Nuclear Waste Policy Act
of 1982, secs. 144(f), 121, 135, 141, 148 (42
U.S.C. 10134(f), 10141, 10155, 10161, 10168);
44 U.S.C. 3504 note. Sections 51.20, 51.30,
51.60, 51.80. and 51.97 also issued under
Nuclear Waste Policy Act secs. 135, 141, 148
(42 U.S.C. 10155, 10161, 10168). Section
51.22 also issued under Atomic Energy Act
sec. 274 (42 U.S.C. 2021) and under Nuclear
Waste Policy Act sec. 121 (42 U.S.C. 10141).
Sections 51.43, 51.67, and 51.109 also issued
under Nuclear Waste Policy Act sec. 114(f)
(42 U.S.C. 10134(f)).

m 2.In §51.50, amend paragraph (a) by
adding a new second sentence, and add
paragraph (d) to read as follows:

§51.50 Environmental report—
construction permit, early site permit, or
combined license stage.

(@) * * * For non-light-water reactors
as defined in §50.2, the environmental
report shall contain the basis for
evaluating the contribution of the
environmental effects of fuel cycle
activities for the nuclear reactor. * * *
* * * * *

(d) Application for a construction
permit, early site permit, or combined
license for a nuclear reactor. If an
application is for a construction permit,
an early site permit, or a combined
license that does not reference an early
site permit for a nuclear reactor, as
defined in 10 CFR 50.2, and further, if

the applicant chooses to rely upon the
findings of one or more of the issues
identified as Category 1 issues in
appendix C to subpart A of this part,
then, in addition to the information and
analyses required in paragraph (a), (b),
or (c) of this section, as appropriate, the
applicant’s environmental report will be
subject to the following conditions and
considerations:

(1) The environmental report must
contain information to demonstrate that
the values and assumptions in appendix
C to subpart A of this part are met, and
no new and significant information is
identified in accordance with paragraph
(d)(5) of this section, for each Category
1 issue for which the applicant relies on
the finding for that issue.

(2) The environmental report is not
required to contain analyses of the
environmental impacts of any issue
identified as a Category 1 issue in
appendix C to subpart A of this part,
provided that the environmental report
contains the information specified in
paragraph (d)(1) of this section.

(3) The environmental report must
contain analyses of the environmental
impacts of the proposed action,
including the construction, operation,
and decommissioning of the proposed
nuclear reactor, for:

(i) Any Category 1 issue for which the
values and assumptions are not met or
for which new and significant
information is identified in accordance
with paragraph (d)(5) of this section;
and

(ii) Each issue identified as a Category
2 issue in appendix C to subpart A of
this part.

(4) The environmental report must
contain a consideration of alternatives
for reducing adverse environmental
impacts, as required by § 51.45(c), for all
issues identified as Category 1 issues in
appendix C to subpart A of this part for
which the environmental report does
not contain the information specified in
paragraph (d)(1) of this section, and for
all issues identified as Category 2 issues
in appendix C to subpart A of this part.
No such consideration is required for
Category 1 issues in appendix C to
subpart A of this part that meet the
applicable values and assumptions as
specified in paragraph (d)(1) of this
section.

(5) The environmental report must
contain any new and significant
information of which the applicant is
aware regarding the environmental
impacts for all issues identified as
Category 1 issues in appendix C to
subpart A of this part for which the
applicant relies on the findings for those
issues.

(6) The environmental report must
contain a description of the process
used to identify new and significant
information regarding the issues
identified as Category 1 issues in
appendix C to subpart A of this part for
which the applicant relies on the
findings for those issues.

§51.53 [Amended]

m 3.In §51.53, amend paragraph (d) by
removing the reference “§ 50.82 of this
chapter”” and adding in its place the
references “§§50.82 and 52.110 of this
chapter”.

m 4.In §51.75, add paragraph (d) to read
as follows:

§51.75 Draft environmental impact
statement—construction permit, early site
permit, or combined license.

* * * * *

(d) Construction permit, early site
permit, or combined license for a
nuclear reactor. If a draft environmental
impact statement is being prepared in
accordance with paragraph (a), (b), or (c)
of this section, and if applicant’s
environmental report relied upon the
findings of one or more of the issues
identified as Category 1 issues in
appendix C to subpart A of this part, the
draft environmental impact statement
must be prepared as a supplement to
NUREG-2249, “Generic Environmental
Impact Statement for Licensing of New
Nuclear Reactors” (September 2024),
which is available in the NRC’s Public
Document Room, 11555 Rockville Pike,
Rockville, Maryland 20852. In addition,
the NRC staff must comply with 40 CFR
1506.6(b)(3) in conducting the
additional scoping process as required
by §51.71(a). The draft supplemental
environmental impact statement will
incorporate the conclusions in NUREG—
2249 for issues identified as Category 1
for which the applicant has
demonstrated that the applicable values
and assumptions have been met and for
which neither the applicant nor the
NRC identified any new and significant
information. The draft supplemental
environmental impact statement must
contain an analysis for those issues
identified as Category 1 for which the
applicant could not demonstrate that
the applicable values and assumptions
were met or for which any new and
significant information was identified
by the applicant or the NRC, and for
those issues identified as Category 2.

m 5. Add § 51.96 to read as follows:

§51.96 Final supplemental environmental
impact statement relying on a generic
environmental impact statement for
licensing new nuclear reactors.

(a) In connection with a construction
permit, an early site permit, or a
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combined license that does not
reference an early site permit for a
nuclear reactor, as defined in 10 CFR
50.2, and for which the NRC staff relied
on any of the findings in appendix C to
subpart A of this part in preparing a
draft supplemental environmental
impact statement in accordance with
§51.75(d), the NRC shall prepare a final
supplemental environmental impact
statement, which is a supplement to the
Commission’s NUREG—-2249, “Generic
Environmental Impact Statement for
Licensing of New Nuclear Reactors”
(September 2024), and available in the
NRC’s Public Document Room, 11555
Rockville Pike, Rockville, Maryland
20852.

(b) The final supplemental
environmental impact statement
required by paragraph (a) of this section
must contain the NRC staff’s
recommendation regarding the
environmental acceptability of
approving the construction permit, the
early site permit, or the combined
license. In order to make
recommendations and reach a final
decision on the proposed action, the
NRC staff, adjudicatory officers, and
Commission shall integrate:

(1) The conclusions in NUREG-2249
for issues designated as Category 1 for
which the applicant has demonstrated
that the applicable values and
assumptions have been met and for
which neither the applicant nor the
NRC staff identified any new and
significant information with

(2) Information developed for those
Category 1 issues for which the

applicant could not demonstrate that
the applicable values and assumptions
were met and those Category 2 issues
applicable to the plant under § 51.50(d)
and any new and significant
information.

(c) The final supplemental
environmental impact statement
required by paragraph (a) of this section
shall address those issues as required by
§51.91 and shall be distributed in
accordance with §51.93.

(d) In connection with a combined
license that references an early site
permit for which the NRC staff relied on
any of the findings in appendix C to
subpart A of this part in preparing the
supplemental environmental impact
statement for that early site permit, the
NRC shall prepare a supplement to that
final supplemental environmental
impact statement. The supplement must
meet the requirements of § 51.92(e) and
shall be considered a supplement to
NUREG-2249.

(e) In connection with a combined
license that references an early site
permit for which the NRC staff relied on
any of the findings in appendix C to
subpart A of this part in preparing the
draft supplemental environmental
impact statement, the NRC staff shall
prepare a supplement to the early site
permit environmental impact statement.
The supplement must be prepared in
accordance with §51.92(e) and shall be
considered a supplement to NUREG—
2249.

(f) In connection with the issuance of
an operating license for which the NRC
staff relied on any of the findings in
appendix C to subpart A of this part in

preparing the supplemental
environmental impact statement for the
construction permit for that nuclear
reactor, the NRC shall prepare a
supplement to the final supplemental
environmental impact statement. The
supplement must meet the requirements
of §51.95(b) and shall be considered a
supplement to NUREG—2249.

m 6. Add appendix C to subpart A of
part 51 to read as follows:

Appendix C to Subpart A of Part 51—
Environmental Effect of Issuing a
Permit or License for a New Nuclear
Reactor

The Commission has assessed the
environmental impacts associated with
authorizing the construction, operation, and
decommissioning of a nuclear reactor. Table
C-1 summarizes the Commission’s generic
findings on the scope and magnitude of
environmental impacts of such an
authorization as required by section 102(2) of
the National Environmental Policy Act of
1969, as amended. Table C—1 presents the
results of the generic analysis of those
environmental impacts associated with
building,? operating, and decommissioning a
nuclear reactor that the staff has designated
as Category 1, as well as listing the issues
that could not be resolved generically,
designated as Category 2. The use of this
table by applicants will be in accordance
with §51.50(d), and the use by the staff will
be in accordance with §§51.75(d) and 51.96.
On a 10-year cycle, the Commission intends
to review the material in this appendix and
update it if necessary. A scoping notice must
be published in the Federal Register
indicating the results of the NRC’s review
and inviting public comments and proposals
for other areas that should be updated.

TABLE C—1—SUMMARY OF FINDINGS ON ENVIRONMENTAL ISSUES FOR ISSUING A PERMIT OR LICENSE FOR A NEW

NUCLEAR REACTOR

Issue Category 2 Finding 3 Plant parameter envelope/site parameter envelope values and assumptions 4
Land Use
Construction:
Onsite Land Use .......ccccovvvrcveiiiiceenn. 1| SMALL .............. The proposed project, including any associated land uses, complies with applicable

1The term “building,” as used in the NR GEIS,
includes the full range of preconstruction (building

authorizations.

activities not within the NRC’s regulatory

authority), and construction and installation

NRC siting regulations such as 10 CFR part 100. The site size is 100 ac (40.5 ha)
or less. The permanent footprint of disturbance includes 30 ac (12 ha) or less of
vegetated lands, and the temporary footprint of disturbance includes no more than
an additional 20 ac (8.1 ha) or less of vegetated lands. The proposed project com-
plies with the site’s zoning and is consistent with any relevant land use plans or
comprehensive plans. The site would not be situated closer than 0.5 mi (0.8 km) to
existing residential areas or 1.0 mi (1.6 km) to sensitive land uses such as Federal,
State, or local parks; wildlife refuges; conservation lands; Wild and Scenic Rivers; or
Natural Heritage Rivers. The site does not have a history of past industrial use ca-
pable of leaving a legacy of contamination requiring cleanup to protect human
health and the environment. The total wetland loss from use of the site, including
use of any offsite rights-of-way (ROWs), would be no more than 0.5 ac (0.2 ha).
Best management practices (BMPs) for erosion, sediment control, and stormwater
management would be used. Compliance with any mitigation measures established
through zoning ordinances, local building permits, site use permits, or other land use

activities (building activities within the NRC’s
regulatory authority).
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TABLE C—1—SUMMARY OF FINDINGS ON ENVIRONMENTAL ISSUES FOR ISSUING A PERMIT OR LICENSE FOR A NEW
NUCLEAR REACTOR '—Continued

Issue

Category 2

Finding 3

Plant parameter envelope/site parameter envelope values and assumptions 4

Offsite Land Use ...

Impacts to Prime and Unique Farm-
land.

Coastal Zone and Compliance with the
Coastal Zone Management Act (16
U.S.C. 1451 et seq.).

Operation:
Onsite Land Use

Offsite Land Use

1

SMALL ...

New offsite ROWs for transmission lines, pipelines, or access roads would be no more
than 100 ft (30.5 m) in width and total no more than 1 mi (1.6 km) in length. No new
offsite ROW would be situated closer than 0.5 mi (0.8 km) to existing residential
areas or sensitive land uses such as Federal, State, or local parks; wildlife refuges;
conservation lands; Wild and Scenic Rivers; or Natural Heritage Rivers. No existing
ROWs in residential areas would be used or widened to accommodate project fea-
tures. No ROW has a history of past industrial use capable of leaving a legacy of
contamination requiring cleanup to protect human health and the environment. The
total wetland loss from use of the entire project, including use of the site and any
offsite ROWs, would be no more than 0.5 ac (0.2 ha). BMPs for erosion, sediment
control, and stormwater management would be used. Compliance with any mitiga-
tion measures established through zoning ordinances, local building permits, site
use permits, or other land use authorizations.

The site size is 100 ac (40.5 ha) or less. The site does not contain any prime or
unique farmland or other farmland of statewide or local importance; or the site does
not abut any agricultural land and is not situated in a predominantly agricultural
landscape.

The site is not situated in any designated coastal zone, or the applicant can dem-
onstrate that the affected state(s) have or will issue a consistency determination or
other indication that the project complies with the Coastal Zone Management Act.

The proposed project, including any associated land uses, complies with applicable
NRC siting regulations such as 10 CFR part 100. The site size is 100 ac (40.5 ha)
or less. If needed, cooling towers would be mechanical draft, not natural draft; less
than 100 ft (30.5 m) in height; and equipped with drift eliminators. Any makeup
water for the cooling towers would be fresh water (less than 1 ppt salinity). BMPs
for erosion, sediment control, and stormwater management would be used.

New offsite ROWs for transmission lines, pipelines, or access roads would be no more
than 100 ft (30.5 m) in width and total no more than 1 mi (1.6 km) in length. BMPs
for erosion, sediment control, and stormwater management would be used (wher-
ever land is disturbed during the course of ROW management).

Visual Resources

Construction:
Visual Impacts in Site and Vicinity

Visual Impacts from Transmission
Lines.

Operation:
Visual Impacts During Operations

The site size is 100 ac (40.5 ha) or less. The site would not be situated closer than
0.5 mi (0.8 km) to existing residential areas or 1 mi (1.6 km) to sensitive land uses
such as Federal, State, or local parks; wildlife refuges; conservation lands; Wild and
Scenic Rivers; or Natural Heritage Rivers. The maximum proposed building and
structure height is no more than 50 ft (15.2 m), except that the maximum height is
200 ft (61 m) for proposed meteorological towers and 100 ft (30.5 m) for trans-
mission line poles/towers and mechanical draft cooling towers. The proposed project
structures would not be visible from Federal or State parks or wilderness areas des-
ignated as Class 1 under Section 162 of the Clean Air Act (42 U.S.C. 7472); or as a
Wild and Scenic River, a Natural Heritage River, or a river of similar State designa-
tion.

New offsite ROWs for transmission lines, pipelines, or access roads would be no more
than 100 ft (30.5 m) in width and total no more than 1 mi (1.6 km) in length. No
transmission line structures (poles or towers) would be over 100 ft (30.5 m) in
height. The new offsite ROWs would not be situated closer than 1 mi (1.6 km) to ex-
isting residential areas or sensitive land uses such as Federal, State, or local parks;
wildlife refuges; conservation lands; Wild and Scenic Rivers; or Natural Heritage
Rivers. Any proposed new structures on offsite ROWs would not be visible from
Federal or State parks or wilderness areas designated as Class 1 under Section
162 of the Clean Air Act (42 U.S.C. 7472); or as a Wild and Scenic River, a Natural
Heritage River, or a river of similar State designation.

The site would not be situated closer than 1 mi (1.6 km) to existing residential areas
or sensitive land uses such as Federal, State, or local parks; wildlife refuges; con-
servation lands; Wild and Scenic Rivers; or Natural Heritage Rivers. The maximum
proposed building and structure height would be no more than 50 ft (15.2 m), except
that the maximum height would be 200 ft (61 m) for proposed meteorological towers
and 100 ft (30.5 m) for proposed transmission line poles/towers and proposed me-
chanical draft cooling towers. The proposed project structures would not be visible
from Federal or State parks or wilderness areas designated as Class 1 under Sec-
tion 162 of the Clean Air Act (42 U.S.C. 7472); or as a Wild and Scenic River, a
Natural Heritage River, or a river of similar State designation. If needed, cooling
towers would be mechanical draft, not natural draft; less than 100 ft (30.5 m) in
height; and equipped with drift eliminators. Any makeup water for the cooling towers
would be fresh water (less than 1 ppt salinity).

Meteorology and Air Quality

Construction:
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TABLE C—1—SUMMARY OF FINDINGS ON ENVIRONMENTAL ISSUES FOR ISSUING A PERMIT OR LICENSE FOR A NEW
NUCLEAR REACTOR '—Continued

Issue

Category 2

Finding 3

Plant parameter envelope/site parameter envelope values and assumptions 4

Emissions of Criteria Pollutants and
Dust During Construction.

Greenhouse Gas Emissions During
Construction.

Operation:
Emissions of Criteria and Hazardous
Air Pollutants during Operation.

Greenhouse Gas Emissions During
Operation.

Cooling-System Emissions ...................

Emissions of Ozone and Nitrogen Ox-
ides during Transmission Line Oper-
ation.

1

The site size is 100 ac (40.5 ha) or less. The permanent footprint of disturbance is 30
ac (12 ha) or less of vegetated lands and the temporary footprint of disturbance is
an additional 20 ac (8.1 ha) or less of vegetated land. New offsite ROWs for trans-
mission lines, pipelines, or access roads would be no longer than 1 mi (1.6 km) and
have a maximum ROW width of 100 ft (30.5 m). Criteria pollutants emitted from ve-
hicles and standby power equipment during construction are less than Clean Air Act
de minimis levels set by the U.S. Environmental Protection Agency (EPA) if the site
is located in a nonattainment or maintenance area, or the site is located in an attain-
ment area. The site is not located within 1 mi (1.6 km) of a mandatory Class | Fed-
eral area where visibility is an important value. The level of service (LOS) deter-
mination for affected roadways does not change. Mitigation necessary to rely on the
generic analysis includes implementation of BMPs for dust control. Compliance with
air permits under State and Federal laws that address the impact of air emissions
during construction.

Greenhouse gases emitted by equipment and vehicles during the 97-year greenhouse
gas life-cycle period would be equal to or less than 2,534,000 metric tons (MT) of
carbon dioxide equivalent (COx(e)). Appendix H of NUREG—-2249, “Generic Environ-
mental Impact Statement for Licensing of New Nuclear Reactors” contains the
staff's methodology for developing this value, which includes emissions from con-
struction, operation, and decommissioning. As long as this total value is met, the im-
pacts for the life-cycle of the project and the individual phases of the project are de-
termined to be SMALL.

Criteria pollutants emitted from vehicles and standby power equipment during oper-
ations are less than Clean Air Act de minimis levels set by the EPA if located in a
nonattainment or maintenance area. The site is not located within 1 mi (1.6 km) of a
mandatory Class | Federal area where visibility is an important value. The LOS de-
termination for affected roadways does not change. The generic analysis can be re-
lied on without applying any mitigation measures. Compliance with air permits under
State and Federal laws that address the impact of air emissions. Hazardous air pol-
lutant (HAP) emissions will be within regulatory limits.

Greenhouse gases emitted by equipment and vehicles during the 97-year greenhouse
gas life-cycle period would be equal to or less than 2,534,000 MT of COx(e). Appen-
dix H of NUREG—-2249, “Generic Environmental Impact Statement for Licensing of
New Nuclear Reactors” contains the staff's methodology for developing this value,
which includes emissions from construction, operation, and decommissioning. As
long as this total value is met, the impacts for the life-cycle of the project and the in-
dividual phases of the project are determined to be SMALL.

If needed, cooling towers would be mechanical draft, not natural draft. Cooling towers
would be equipped with drift eliminators. The site is not located within 1 mi (1.6 km)
of a mandatory Class | Federal area where visibility is an important value. Mechan-
ical draft cooling towers would be less than 100 ft (30.5 m) tall. Makeup water would
be fresh (with a salinity less than 1 ppt). Operation of cooling towers is assumed to
be subject to State permitting requirements. HAP emissions would be within regu-
latory limits. No existing residential areas within 0.5 mi (0.8 km) of the site.

The transmission line voltage would be no higher than 1,200 kV.

Water Resources

Construction:
Surface Water Use Conflicts during
Construction.

Groundwater Use Conflicts due to Ex-
cavation Dewatering.

Groundwater Use Conflicts due to
Construction-Related Groundwater
Withdrawals.

Total Plant Water Demand Less than or equal to a daily average of 6,000 gpm (0.379
m3/s). If water is obtained from a flowing water body, then the following plant pa-
rameter envelope/site parameter envelope (PPE/SPE) parameter and associated as-
sumptions also apply: Average plant water withdrawals do not reduce discharge
from the flowing water body by more than 3 percent of the 95 percent exceedance
daily flow and do not prevent the maintenance of applicable instream flow require-
ments. The 95 percent exceedance flow accounts for existing and planned future
withdrawals. Water availability is demonstrated by the ability to obtain a withdrawal
permit issued by State, regional, or Tribal governing authorities. Water rights for the
withdrawal amount are obtainable, if needed. If water is obtained from a non-flowing
water body, then the following PPE/SPE parameter and associated value and as-
sumptions also apply: Water availability of the Great Lakes, the Gulf of Mexico,
oceans, estuaries, and intertidal zones exceeds the amount of water required by the
plant. Water availability is demonstrated by the ability to obtain a withdrawal permit
issued by State, regional, or Tribal governing authorities. Water rights for the with-
drawal amount are obtainable, if needed. The Coastal Zone Management Act con-
sistency determination is obtainable, if applicable, for the non-flowing water body.

The long-term dewatering withdrawal rate is less than or equal to 50 gpm (0.003 m3/s)

(the initial rate may be larger). Dewatering results in negligible groundwater level
drawdown at the site boundary.

Groundwater withdrawal for all plant uses (excluding dewatering) is less than or equal
to 50 gpm (0.003 m?3/s). Withdrawal results in no more than 1 ft (0.3 m) of ground-
water level drawdown at the site boundary. Withdrawals are not derived from an
EPA-designated Sole Source Aquifer (SSA), or from any aquifer designated by a
State, Tribe, or regional authority to have special protections to limit drawdown.
Withdrawals meet any applicable State or local permit requirements.
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Issue

Category 2

Plant parameter envelope/site parameter envelope values and assumptions 4

Water Quality Degradation due to Con-

struction-Related Discharges.

Water Quality Degradation due to In-
advertent Spills during Construction.

Water Quality Degradation due to
Groundwater Withdrawal.

Water Quality Degradation due to Off-
shore or In-Water Construction Ac-
tivities.

Water Use Conflict Due to Plant Mu-
nicipal Water Demand.

Degradation of Water Quality from
Plant Effluent Discharges to Munic-
ipal Systems.

Operation:

Surface Water Use Conflicts during
Operation due to Water Withdrawal
from Flowing Waterbodies.

Surface Water Use Conflicts during
Operation due to Water Withdrawal
from Non-flowing Waterbodies.

Groundwater Use Conflicts Due to
Building Foundation Dewatering.

Groundwater Use Conflicts Due to
Groundwater Withdrawals for Plant
Uses.

Surface Water Quality Degradation
Due to Physical Effects from Oper-
ation of Intake and Discharge Struc-
tures.

1

The permanent footprint of disturbance includes 30 ac (12 ha) or less of vegetated
lands, and the temporary footprint of disturbance includes no more than an addi-
tional 20 ac (8.1 ha) or less of vegetated lands. Adherence to requirements in Na-
tional Pollutant Discharge Elimination System (NPDES) permits issued by the EPA
or State permitting program, and any other applicable permits. The long-term
groundwater dewatering withdrawal rate is less than or equal to 50 gpm (0.003 m3/
s). Dewatering discharge has minimal effects on the quality of the receiving water
body (e.g., as demonstrated by conformance with NPDES permit requirements).
There are no planned discharges to the subsurface (by infiltration or injection), in-
cluding stormwater discharge.

The site size is 100 ac (40.5 ha) or less. The permanent footprint of disturbance in-
cludes 30 ac (12 ha) or less of vegetated lands, and the temporary footprint of dis-
turbance includes no more than an additional 20 ac (8.1 ha) or less of vegetated
lands. Applicable requirements and guidance on spill prevention and control are fol-
lowed, including relevant BMPs and Integrated Pollution Prevention Plans (IPPPs).

Groundwater Withdrawal for Excavation or Foundation Dewatering The long-term
dewatering withdrawal rate is less than or equal to 50 gpm (0.003 m?3/s) (the initial
rate may be larger). Dewatering results in negligible groundwater level drawdown at
the site boundary. Groundwater Withdrawal for Plant Uses Groundwater withdrawal
for all plant uses (excluding dewatering) is less than or equal to 50 gpm (0.003 m3/
s). Withdrawal results in no more than 1 ft (0.3 m) of groundwater level drawdown at
the site boundary. Withdrawals are not derived from an EPA-designated SSA, or
from any aquifer designated by a State, Tribe, or regional authority to have special
protections to limit drawdown. Withdrawals meet any applicable State or local permit
requirements.

In-water structures (including intake and discharge structures) are constructed in com-
pliance with provisions of the Clean Water Act (CWA) Section 404 (33 U.S.C. 1344)
and Section 10 of the Rivers and Harbors Appropriation Act of 1899 (33 U.S.C. 401
et seq.). Adverse effects of building activities controlled and localized using BMPs
such as installation of turbidity curtains or installation of cofferdams. Construction
duration would be less than 7 years.

The amount available from municipal water systems exceeds the amount of municipal
water required by the plant (gpm). Municipal Water Availability accounts for all exist-
ing and planned future uses. An agreement or permit for the usage amount can be
obtained from the municipality.

Municipal Systems’ Available Capacity to Receive and Treat Plant Effluent accounts
for all existing and reasonably foreseeable future discharges. Agreement to dis-
charge to a municipal treatment system is obtainable.

Total plant water demand is less than or equal to a daily average of 6,000 gpm (0.379
m?3/s). Average plant water withdrawals do not reduce discharge from the flowing
water body by more than 3 percent of the 95 percent exceedance daily flow and do
not prevent the maintenance of applicable instream flow requirements. The 95 per-
cent exceedance flow accounts for existing and planned future withdrawals. Water
availability is demonstrated by the ability to obtain a withdrawal permit issued by
State, regional, or Tribal governing authorities. Water rights for the withdrawal
amount are obtainable, if needed.

Total plant water demand is less than or equal to a daily average of 6,000 gpm (0.379
m?3/s). Water availability of the Great Lakes, the Gulf of Mexico, oceans, estuaries,
and intertidal zones exceeds the amount of water required by the plant. Water avail-
ability is demonstrated by the ability to obtain a withdrawal permit issued by State,
regional, or Tribal governing authorities. Water rights for the withdrawal amount are
obtainable, if needed. Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et
seq.) consistency determination is obtainable, if applicable.

The long-term dewatering withdrawal rate is less than or equal to 50 gpm (0.003 m3/s)
(the initial rate may be larger). Dewatering results in negligible groundwater level
drawdown at the site boundary.

Groundwater withdrawal for all plant uses (excluding dewatering) is less than or equal
to 50 gpm (0.003 m?3/s). Withdrawal results in no more than 1 ft (0.3 m) of ground-
water level drawdown at the site boundary. Withdrawals are not derived from an
EPA-designated SSA, or from any aquifer designated by a State, Tribe, or regional
authority to have special protections to limit drawdown. Withdrawals meet any appli-
cable State or local permit requirements.

Total plant water demand is less than or equal to a daily average of 6,000 gpm (0.379
m3/s). Adhere to best available technology requirements of CWA 316(b) (33 U.S.C.
1326). Operated in compliance with CWA Section 316 (b) and 40 CFR 125.83, in-
cluding compliance with monitoring and recordkeeping requirements in 40 CFR
125.87 and 40 CFR 125.88, respectively (40 CFR part 125). Best available tech-
nologies are employed in the design and operation of intake and discharge struc-
tures to minimize alterations due to scouring, sediment transport, increased turbidity,
and erosion. Adherence to requirements in NPDES permits issued by the EPA or a
given state. If water is obtained from a flowing water body, then the following PPE/
SPE parameter and associated value also apply: The average rate of plant with-
drawal does not exceed 3 percent of the 95 percent exceedance daily flow for the
water body. If water is obtained from a non-flowing water body, then the following
PPE/SPE parameters and associated values and assumptions also apply: Water
availability of the Great Lakes, the Gulf of Mexico, oceans, estuaries, and intertidal
zones exceeds the amount of water required by the plant.
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Issue

Category 2

Finding 3

Plant parameter envelope/site parameter envelope values and assumptions 4

Surface Water Quality Degradation
Due to Changes in Salinity Gra-
dients Resulting from Withdrawals.

Surface Water Quality Degradation
Due to Chemical and Thermal Dis-
charges.

1

Undetermined ....

Total plant water demand is less than or equal to a daily average of 6,000 gpm (0.379
m?3/s). If water is obtained from a flowing water body, then the following PPE/SPE
parameter and associated assumptions also apply: Average plant water withdrawals
do not reduce discharge from the flowing water body by more than 3 percent of the
95 percent exceedance daily flow and do not prevent the maintenance of applicable
instream flow requirements. The 95 percent exceedance flow accounts for existing
and planned future withdrawals. Water availability is demonstrated by the ability to
obtain a withdrawal permit issued by State, regional, or Tribal governing authorities.
Water rights for the withdrawal amount are obtainable, if needed. If withdrawals are
from an estuary or intertidal zone, then changes to salinity gradients are within the
normal tidal or seasonal movements that characterize the water body. If water is ob-
tained from a non-flowing water body, then the following PPE/SPE parameter and
associated values and assumptions also apply: Water availability of the Great
Lakes, the Gulf of Mexico, oceans, estuaries, and intertidal zones exceeds the
amount of water required by the plant. Water availability is demonstrated by the abil-
ity to obtain a withdrawal permit issued by State, regional, or Tribal governing au-
thorities. Water rights for the withdrawal amount are obtainable, if needed. If with-
drawals are from an estuary or intertidal zone, then changes to salinity gradients are
within the normal tidal or seasonal movements that characterize the water body.

The staff determined that a generic analysis to determine operational impacts on sur-
face water quality due to chemical and thermal discharges was not possible be-
cause (1) some States may impose effluent constituent limitations more stringent
that those required by the EPA, (2) limitations imposed on effluent constituents may
vary among States, and (3) the establishment of a mixing zone may be required.
Because all of these issues related to degradation of surface water quality from
chemical and thermal discharges require consideration of project-specific informa-
tion, a project-specific assessment should be performed in the supplemental envi-
ronmental impact statement.

Groundwater Quality Degradation Due 1| SMALL .............. The plant is outside the recharge area for any EPA-designated SSA, or any aquifer

to Plant Discharges. designated to have special protections by a State, Tribal, or regional authority. The
plant is outside the wellhead protection area or designated contributing area for any
public water supply well. There are no planned discharges to the subsurface (by in-
filtration or injection).

Water Quality Degradation due to In- 1| SMALL ............... Applicable requirements and guidance on spill prevention and control are followed, in-
advertent Spills and Leaks during cluding relevant BMPs and IPPPs. There are no planned discharges to the sub-
Operation. surface (by infiltration or injection), including stormwater discharge. A groundwater

protection program conforming to currently applicable industry guidance is estab-
lished and followed. The site size is 100 ac (40.5 ha) or less. Use of BMPs for soil
erosion, sediment control, and stormwater management. Adherence to requirements
in NPDES permits issued by the EPA or a given State, and any other applicable
permits.

Water Quality Degradation due to 1| SMALL .............. The long-term dewatering withdrawal rate is less than or equal to 50 gpm (0.003 m3/s)
Groundwater Withdrawals. (the initial rate may be larger). Dewatering results in negligible groundwater level

drawdown at the site boundary. Groundwater withdrawal for all plant uses (excluding
dewatering) is less than or equal to 50 gpm (0.003 m?3/s). Withdrawal results in no
more than 1 ft (0.3 m) of groundwater level drawdown at the site boundary. With-
drawals are not derived from an EPA-designated SSA, or from any aquifer des-
ignated by a State, Tribe, or regional authority to have special protections to limit
drawdown. Withdrawals meet any applicable State or local permit requirements.

Water Use Conflict from Plant Munic- 1| SMALL ............. Usage amount is within the existing capacity of the system(s), accounting for all exist-
ipal Water Demand. ing and planned future uses. An agreement or permit for the usage amount can be

obtained from the municipality.

Degradation of Water Quality from 1| SMALL .............. Municipal Systems’ Available Capacity to Receive and Treat Plant Effluent accounts
Plant Effluent Discharges to Munic- for all existing and reasonably foreseeable future discharges. Agreement to dis-
ipal Systems. charge to a municipal treatment system is obtainable.

Terrestrial Ecology
Construction:
Permanent and Temporary Loss, Con- 1| SMALL .............. The permanent footprint of disturbance would include 30 ac (12 ha) or less of vege-

version, Fragmentation, and Deg-
radation of Habitats.

tated lands, and the temporary footprint of disturbance would include no more than
an additional 20 ac (8.1 ha) or less of vegetated lands. Temporarily disturbed lands
would be revegetated using regionally indigenous vegetation once the lands are no
longer needed to support building activities. New offsite ROWs for transmission
lines, pipelines, or access roads would be no more than 100 ft (30.5 m) in width and
total no more than 1 mi (1.6 km) in length. The footprint of disturbance (permanent
and temporary) would contain no ecologically sensitive features such as floodplains,
shorelines, riparian vegetation, late-successional vegetation, land specifically des-
ignated for conservation, or habitat known to be potentially suitable for one or more
Federal or State threatened or endangered species. Total wetland impacts from use
of the site and any offsite ROWs would be no more than 0.5 ac (0.2 ha). Applicants
would demonstrate an effort to minimize fragmentation of terrestrial habitats by
using existing ROWs, or widening existing ROWs, to the extent practicable. BMPs
would be used for erosion, sediment control, and stormwater management.
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Issue

Category 2

Finding 3

Plant parameter envelope/site parameter envelope values and assumptions 4

Permanent and Temporary Loss and
Degradation of Wetlands.

Effects of Building Noise on Wildlife ....
Effects of Vehicular Collisions on Wild-
life.

Bird Collisions and Injury from Struc-
tures and Transmission Lines.

Important Species and Habitats—Re-
sources Regulated under the Endan-
gered Species Act of 1973 (ESA; 16
U.S.C. 1531 et seq.).

Important Species and Habitats—Other
Important Species and Habitats.

Operation:

Permanent and Temporary Loss or
Disturbance of Habitats.

Effects of Operational Noise on Wildlife

Effects of Vehicular Collisions on Wild-
life.

Exposure of Terrestrial Organisms to
Radionuclides.

Cooling-Tower Operational Impacts on
Vegetation.

Bird Collisions and Injury from Struc-
tures and Transmission Lines.

Bird Electrocutions from Transmission
Lines.

Water Use Conflicts with Terrestrial
Resources.

Effects of Transmission Line ROW
Management on Terrestrial Re-
sources.

1

Undetermined ....

Applicant would provide a delineation of potentially impacted wetlands, including wet-
lands not under CWA jurisdiction. Total wetland impacts from use of the site and
any offsite ROWs would be no more than 0.5 ac (0.2 ha). If activities regulated
under the CWA are performed, those activities would receive approval under one or
more nationwide permits (NWPs) (33 CFR part 330) or other general permits recog-
nized by the U.S. Army Corps of Engineers. Temporary groundwater withdrawals for
excavation or foundation dewatering would not exceed a long-term rate of 50 gpm
(0.003 m3/s). Applicants would be able to demonstrate that the temporary ground-
water withdrawals would not substantially alter the hydrology of wetlands connected
to the same groundwater resource. Any required state or local permits for wetland
impacts would be obtained. Any mitigation measures indicated in the NWPs or other
permits would be implemented. BMPs would be used for erosion, sediment control,
and stormwater management.

Noise generation would not exceed 85 dBA 50 ft (15.2 m) from the source.

The site size would be 100 ac (40.5 ha) or less. The permanent footprint of disturb-
ance would include 30 ac (12 ha) or less of vegetated lands, and the temporary
footprint of disturbance would include no more than an additional 20 ac (8.1 ha) or
less of vegetated lands. There would be no decreases in the LOS designation for
affected roadways. The licensee would communicate with Federal and State wildlife
agencies and implement mitigation actions recommended by those agencies to re-
duce potential for vehicular injury to wildlife.

The site size would be 100 ac (40.5 ha) or less. New offsite ROWs for transmission
lines, pipelines, or access roads would be no more than 100 ft (30.5 m) in width and
total no more than 1 mi (1.6 km) in length. No transmission line structures (poles or
towers) would be more than 100 ft (30.5 m) in height. Licensees would implement
common mitigation measures.

The NRC staff is unable to determine the significance of potential impacts without con-
sideration of project-specific factors, including the specific species and habitats af-
fected and the types of ecological changes potentially resulting from each specific li-
censing action.

Applicants would communicate with State natural resource or conservation agencies
regarding wildlife and plants and implement mitigation recommendations of those
agencies.

Temporarily disturbed lands would be revegetated using regionally indigenous vegeta-
tion once the lands are no longer needed to support building activities. The total
wetland loss from site disturbance over the operational life of the plant would be no
more than 0.5 ac (0.2 ha). Any State or local permits for wetland impacts would be
obtained. Any mitigation measures indicated in the NWPs or other wetland permits
would be implemented. BMPs would be used for erosion, sediment control, and
stormwater management.

Noise generation would not exceed 85 dBA 50 ft (15.2 m) from the source. There
would be no decreases in the LOS designation for affected roadways. The licensee
would communicate with Federal and State wildlife agencies and implement mitiga-
tion actions recommended by those agencies to reduce potential for vehicular injury
to wildlife.

Noise generation would not exceed 85 dBA 50 ft (15.2 m) from the source. There
would be no decreases in the LOS designation for affected roadways. The licensee
would communicate with Federal and State wildlife agencies and implement mitiga-
tion actions recommended by those agencies to reduce potential for vehicular injury
to wildlife.

Applicants would demonstrate in their application that any radiological nonhuman biota
doses would be below applicable guidelines.

If needed, cooling towers would be mechanical draft, not natural draft; less than 100 ft
(30.5 m) in height; and equipped with drift eliminators. Any makeup water for the
cooling towers would be fresh water (less than 1 ppt salinity).

The site size would be 100 ac (40.5 ha) or less. New offsite ROWs for transmission
lines, pipelines, or access roads would be no more than 100 ft (30.5 m) in width and
total no more than 1 mi (1.6 km) in length. No transmission line structures (poles or
towers) would be more than 100 ft (30.5 m) in height. Licensees would implement
common mitigation measures.

New offsite ROWs for transmission lines, pipelines, or access roads would be no more
than 100 ft (30.5 m) in width and total no more than 1 mi (1.6 km) in length. Com-
mon mitigation measures would be implemented.

Total plant water demand would be less than or equal to a daily average of 6,000 gpm
(0.379 m3¥/s). If water is withdrawn from flowing water bodies, average plant water
withdrawals would not reduce flow by more than 3 percent of the 95 percent ex-
ceedance daily flow and would not prevent maintenance of applicable instream flow
requirements. Any water withdrawals would be in compliance with any EPA or State
permitting requirements. Applicants would be able to demonstrate that hydroperiod
changes are within historical or seasonal fluctuations.

Vegetation in transmission line ROWs would be managed following a plan consisting
of integrated vegetation management practices. All ROW maintenance work would
be performed in compliance with all applicable laws and regulations. Herbicides
would be applied by licensed applicators, and only if in compliance with applicable
manufacturer label instructions.
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Effects of Electromagnetic Fields on 1| SMALL ... Based on the literature review in the License Renewal Generic Environmental Impact
Flora and Fauna. Statement (GEIS), the staff determined that this is a Category 1 issue and impacts

would be SMALL regardless of the length, location, or size of the transmission lines.
The staff did not recommend any mitigation in the License Renewal GEIS; hence,
none is needed here. The staff did not rely on any PPE and SPE values or assump-
tions in reaching this conclusion.

Important Species and Habitats—Re- 2 | Undetermined .... | The NRC staff is unable to determine the significance of potential impacts without con-
sources Regulated under the ESA of sideration of project-specific factors, including the specific species and habitats af-
1973. fected and the types of ecological changes potentially resulting from each specific li-

censing action.

Important Species and Habitats—Other 1| SMALL ... Applicants would communicate with State natural resource or conservation agencies
Important Species and Habitats. regarding wildlife and plants and implement mitigation recommendations of those

agencies.
Aquatic Ecology
Construction:

Runoff and sedimentation from con- 1| SMALL ... BMPs would be used for erosion and sediment control. Temporarily disturbed lands
struction areas. would be revegetated using regionally indigenous vegetation once the lands are no

longer needed to support building activities.

Dredging and filling aquatic habitats to 1| SMALL ............. Applicant would obtain approval, if required, under NWP 7 in 33 CFR part 330. Appli-
build intake and discharge structures. cant would implement any mitigation required under NWP 7 in 33 CFR part 330. Ap-

plicant would minimize any temporarily disturbed shoreline and riparian lands need-
ed to build the intake and discharge structures and restore those areas with region-
ally indigenous vegetation suited to those landscape settings once the disturbances
are no longer needed. BMPs would be used for erosion and sediment control.

Building transmission lines, pipelines, 1| SMALL .............. If activities regulated under the CWA are performed, they would receive approval
and access roads across surface under one or more NWPs (33 CFR part 330) or other general permits recognized by
waterbodies. the U.S. Army Corps of Engineers. Pipelines would be extended under (or over) sur-

face through directional drilling without physically disturbing shorelines or bottom
substrate. Access roads would span streams and other surface waterbodies with a
bridge or ford, and any fords would include placement and maintenance of matting
to minimize physical disturbance of shorelines and bottom substrates. No access
roads would be extended across stream channels over 10 ft (3 m) in width (at ordi-
nary high water). Any bridges or fords would be removed once no longer needed,
and any exposed soils or substrate would be revegetated using regionally indige-
nous vegetation appropriate to the landscape setting. Any mitigation measures indi-
cated in the NWPs or other permits would be implemented. BMPs would be used
for erosion and sediment control.

Important Species and Habitats—Re- 2 | Undetermined .... | The NRC staff is unable to determine the significance of potential impacts without con-
sources Regulated under the ESA sideration of project-specific factors, including the specific species and habitats af-
and Magnuson-Stevens Fishery fected and the types of ecological changes potentially resulting from each specific li-
Conservation and Management Act censing action. Furthermore, the Endangered Species Act (16 U.S.C. 1531 et seq.)
(16 U.S.C. 1801 et seq.). and Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C.

1801 et seq.) require consultations for each licensing action that may affect regu-
lated resources.

Important species and habitats—Other 1| SMALL ......cceet Applicants would communicate with State natural resource or conservation agencies
Important Species and Habitats. regarding aquatic fish, wildlife, and plants and implement mitigation recommendation

of those agencies.
Operation:

Stormwater runoff .........coccceeneiinennnn. 1| SMALL ............... Preparation, approval by applicable regulatory agencies, and implementation of a
stormwater management plan. Obtaining and compliance with any required permits
for the storage and use of hazardous materials issued by Federal and State agen-
cies under Resource Conservation and Recovery Act (RCRA). BMPs would be used
for stormwater management.

Exposure of aquatic organisms to 1| SMALL .............. Applicants would demonstrate in their application that any radiological nonhuman biota

radionuclides. doses would be below applicable guidelines.

Effects of refurbishment on aquatic 1| SMALL .............. BMPs would be used for erosion, sediment control, and stormwater management. Ex-
biota. posed soils would be restored as soon as possible with regionally indigenous vege-

tation.

Effects of maintenance dredging on 1| SMALL ............... If activities regulated under the CWA are performed, those activities would receive ap-
aquatic biota. proval under one or more NWPs (33 CFR part 330) or other general permits recog-

nized by the U.S. Army Corps of Engineers. Any mitigation measures indicated in
the NWPs or other permits would be implemented. BMPs would be used for erosion
and sediment control.

Impacts of transmission line ROW 1| SMALL .....ccoceees Vegetation in transmission line ROWs would be managed following a plan consisting
management on aquatic resources. of integrated vegetation management practices. All ROW maintenance work would

be performed in compliance with all applicable laws and regulations. Herbicides
would be applied by licensed applicators, and only if in compliance with applicable
manufacturer label instructions. BMPs would be used for erosion and sediment con-
trol.

Impingement and entrainment of 1| SMALL ............... Intakes would comply with regulatory requirements established by EPA in 40 CFR
aquatic organisms. 125.84 to be protective of fish and shellfish. Best available control technology would

be employed in the design of intakes to minimize entrainment and impingement,
such as use of screens and intake rates recognized to minimize effects.

Thermal impacts on aquatic biota ........ 2 | Undetermined .... | Staff would have to first review the discharge plume analysis (as described in Section

3.4) and the aquatic biota potentially present before being able to reach a conclu-
sion regarding the possible significance of impacts to that biota.
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Other effects of cooling-water dis- 2 | Undetermined .... | Staff would have to first review the discharge plume analysis (as described in Section
charges on aquatic biota. 3.4) and the aquatic biota potentially present before being able to reach a conclu-

sion regarding the possible significance of impacts to that biota.

Water use conflicts with aquatic re- 1| SMALL ............. If needed, cooling towers would be mechanical draft, not natural draft; less than 100 ft
sources. (30.5 m) in height; and equipped with drift eliminators. Any makeup water for the

cooling towers would be fresh water (less than 1 ppt salinity). Total plant water de-
mand would be less than or equal to a daily average of 6,000 gpm (0.379 m3/s). If
water is withdrawn from flowing waterbodies, average plant water withdrawals would
not reduce flow by more than 3 percent of the 95 percent exceedance daily flow and
would not prevent maintenance of applicable instream flow requirements. Any water
withdrawals would be in compliance with any EPA or State permitting requirements.
Applicants would be able to demonstrate that hydroperiod changes are within histor-
ical or seasonal fluctuations.

Important Species and Habitats—Re- 2 | Undetermined .... | The NRC staff is unable to determine the significance of potential impacts without con-
sources Regulated under the ESA sideration of project-specific factors, including the specific species and habitats af-
and Magnuson-Stevens Fishery fected and the types of ecological changes potentially resulting from each specific li-
Conservation and Management Act. censing action. Furthermore, the Endangered Species Act (16 U.S.C. 1531 et seq.)

and Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C.
1801 et seq.) require consultations for each licensing action that may affect regu-
lated resources.

Important species and habitats—Other 1| SMALL .....ccoeeeee Applicants would communicate with State natural resource or conservation agencies
Important Species and Habitats. regarding aquatic fish, wildlife, and plants and implement mitigation recommenda-

tions of those agencies.
Historic and Cultural Resources
Construction:
Construction impacts on historic and 2 | Undetermined .... | Impacts on historic and cultural resources are analyzed on a project-specific basis.
cultural resources. The NRC will perform a National Environmental Policy Act (NEPA) analysis and a
National Historic Preservation Act (NHPA) Section 106 analysis, in accordance with
36 CFR part 800, in its preparation of the supplemental environmental impact state-
ment. The NHPA Section 106 analysis includes consultation with the State and Trib-
al Historic Preservation Officers, American Indian Tribes, and other interested par-
ties.
Operation:
Operation impacts on historic and cul- 2 | Undetermined .... | Impacts on historic and cultural resources are analyzed on a project-specific basis.
tural resources. The NRC will perform a NEPA analysis and a NHPA Section 106 analysis, in ac-
cordance with 36 CFR part 800, in its preparation of the supplemental environ-
mental impact statement. The NHPA Section 106 analysis includes consultation with
the State and Tribal Historic Preservation Officers, American Indian Tribes, and
other interested parties.
Environmental Hazards—Radiological Environment

Construction:
Radiological dose to construction work-
ers.

Operation:
Occupational doses to workers

For protection against radiation, the applicant must meet the regulatory requirements
of: 10 CFR 20.1101 Radiation Protection Programs if issued a license 10 CFR
20.1201 Occupational dose limits for adults 10 CFR 20.1301 Dose limits for indi-
vidual members of the public Appendix B to 10 CFR part 20 Annual Limits on Intake
(ALls) and Derived Air Concentrations (DACs) of Radionuclides for Occupational Ex-
posure; Effluent Concentrations; Concentrations for Release to Sewerage Applicable
NRC radiation protection regulations, such as: 10 CFR 50.34a Design objectives for
equipment to control releases of radioactive material in effluents—nuclear power re-
actors 10 CFR 50.36a Technical specifications on effluents from nuclear power re-
actors Application contains sufficient technical information for the staff to complete
the detailed technical safety review. Application will be found to be in compliance by
the staff with the above regulations through a radiation protection program and an
effluent release monitoring program.

For protection against radiation, the applicant must meet the regulatory requirements
of: 10 CFR 20.1101 Radiation Protection Programs if issued a license 10 CFR
20.1201 Occupational dose limits for adults Appendix B to 10 CFR part 20 Annual
Limits on Intake (ALIs) and Derived Air Concentrations (DACs) of Radionuclides for
Occupational Exposure; Effluent Concentrations; Concentrations for Release to
Sewerage Applicable radiation protection regulations, such as: 10 CFR 50.34 a De-
sign objectives for equipment to control releases of radioactive material in
effluents—nuclear power reactors 10 CFR 50.36 a Technical specifications on
effluents from nuclear power reactors Application contains sufficient technical infor-
mation for the staff to complete the detailed technical safety review Application will
be found to be in compliance by the staff with the above regulations through a radi-
ation protection program and an effluent release monitoring program.
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Maximally exposed individual annual
doses.

Total population annual doses

Nonhuman biota doses

1

For protection against radiation, the applicant must meet the regulatory requirements
of: 10 CFR 20.1101 Radiation Protection Programs if issued a license 10 CFR
20.1301 Dose limits for individual members of the public Appendix B to 10 CFR part
20 Annual Limits on Intake (ALIs) and Derived Air Concentrations (DACs) of Radio-
nuclides for Occupational Exposure; Effluent Concentrations; Concentrations for Re-
lease to Sewerage Applicable radiation protection regulations, such as: 10 CFR
50.34a Design objectives for equipment to control releases of radioactive material in
effluents—nuclear power reactors 10 CFR 50.36a Technical specifications on
effluents from nuclear power reactors Application contains sufficient technical infor-
mation for the staff to complete the detailed technical safety review Application will
be found to be in compliance by the staff with the above regulations through a radi-
ation protection program and an effluent release monitoring program.

For protection against radiation, the applicant must meet the regulatory requirements
of: 10 CFR 20.1101 Radiation Protection Programs if issued a license 10 CFR
20.1301 Dose limits for individual members of the public Appendix B of 10 CFR part
20 Annual Limits on Intake (ALIs) and Derived Air Concentrations (DACs) of Radio-
nuclides for Occupational Exposure; Effluent Concentrations; Concentrations for Re-
lease to Sewerage Applicable radiation protection regulations, such as: 10 CFR
50.34a Design objectives for equipment to control releases of radioactive material in
effluents—nuclear power reactors 10 CFR 50.36a Technical specifications on
effluents from nuclear power reactors Application contains sufficient technical infor-
mation for the staff to complete the detailed technical safety review Application will
be found to be in compliance by the staff with the above regulations through a radi-
ation protection program and an effluent release monitoring program.

Applicants would demonstrate in their application that any radiological nonhuman biota
doses would be below applicable guidelines.

Envi

ronmental Hazards—Nonradiological Environment

Construction:
Building impacts of chemical, biologi-
cal, and physical nonradiological
hazards.

Building impacts of electromagnetic
fields (EMFs).

Operation:
Operation impacts of chemical, biologi-
cal, and physical nonradiological
hazards.

Operation impacts of EMFs

N/A

N/A

The applicant must adhere to all applicable Federal, State, local or Tribal regulatory
limits and permit conditions for chemical hazards, biological hazards, and physical
hazards. The applicant will follow nonradiological public and occupational health
BMPs and mitigation measures, as appropriate.

Studies of 60 Hz EMFs have not uncovered consistent evidence linking harmful effects
with field exposures. Because the state of the science is currently inadequate, no
generic conclusion on human health impacts is possible. If, in the future, the Com-
mission finds that a general agreement has been reached by appropriate Federal
health agencies that there are adverse health effects from EMFs, the Commission
will require applicants to submit plant-specific reviews of these health effects as part
of their application. Until such time, applicants are not required to submit information
about this issue.

The applicant must adhere to all applicable Federal, State, local or Tribal regulatory
limits and permit conditions for chemical hazards, biological hazards, and physical
hazards. The applicant will follow nonradiological public and occupational health
BMPs and mitigation measures, as appropriate.

Studies of 60 Hz EMFs have not uncovered consistent evidence linking harmful effects
with field exposures. Because the state of the science is currently inadequate, no
generic conclusion on human health impacts is possible. If, in the future, the Com-
mission finds that a general agreement has been reached by appropriate Federal
health agencies that there are adverse health effects from EMFs, the Commission
will require applicants to submit plant-specific reviews of these health effects as part
of their application. Until such time, applicants are not required to submit information
about this issue.

Noise

Construction:
Construction-related noise

Operation:
Operation-related noise

The noise level would be no more than 65 dBA at site boundary, unless a relevant
State or local noise abatement law or ordinance sets a different threshold, which
would then be the presumptive threshold for PPE purposes. If an applicant cannot
meet the 65 dBA threshold through mitigation, then the applicant must obtain a var-
ious or exception with the relevant State or local regulator. The project would imple-
ment BMPs, including such as modeling, foliage planting, construction of noise buff-
ers, and the timing of construction and/or operation activities.

The noise level would be no more than 65 dBA at site boundary, unless a relevant
State or local noise abatement law or ordinance sets a different threshold, which
would then be the presumptive threshold for PPE purposes. If an applicant cannot
meet the 65 dBA threshold through mitigation, then the applicant must obtain a var-
ious or exception with the relevant State or local regulator. The project would imple-
ment BMPs, including such as modeling, foliage planting, construction of noise buff-
ers, and the timing of construction and/or operation activities.

Waste Management—Radiological Waste Management

Operation:
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Low-level radioactive waste (LLRW) ....

Onsite spent nuclear fuel management
Mixed waste

1

—_

SMALL ...

Applicants must meet the regulatory requirements of 10 CFR part 20 (e.g., 10 CFR
20.1406 and subpart K), 10 CFR part 61, 10 CFR part 71, and 10 CFR part 72.
Quantities of LLRW generated at a new nuclear reactor would be less than the
quantities of LLRW generated at existing nuclear power plants, which generate an
average of 21,200 ft3 (600 m3) and 2,000 Ci (7.4 x 1013 Bq) per year for boiling
water reactors and half that amount for pressurized water reactors.

Compliance with 10 CFR part 72.

Resource Conservation and Recovery Act (RCRA) Small Quantity Generator for Mixed
Waste.

Waste Management—Nonradiological Waste Management

Construction:
Construction nonradiological waste

Operation:
Operation nonradiological waste ..........

The applicant must meet all the applicable permit conditions, regulations, and BMPs
related to solid, liquid, and gaseous waste management. For hazardous waste gen-
eration, applicants must meet conformity with hazardous waste quantity generation
levels in accordance with RCRA. For sanitary waste, applicants must dispose of
sanitary waste in a permitted process. For mitigation measures, the applicant would
perform mitigation measures to the extent practicable, such as recycling, process
improvements, or the use of a less hazardous substance.

The applicant must meet all the applicable permit conditions, regulations, and BMPs
related to solid, liquid, and gaseous waste management. For hazardous waste gen-
eration, applicants must meet conformity with hazardous waste quantity generation
levels in accordance with RCRA. For sanitary waste, applicants must dispose of
sanitary waste in a permitted process. For mitigation measures, the applicant would
perform mitigation measures to the extent practicable, such as recycling, process
improvements, or the use of a less hazardous substance.

Postulated Accidents

Operation:
Design Basis Accidents Involving Radi-
ological Releases.

Accidents Involving Releases of Haz-
ardous Chemicals.

Severe Accidents

Severe Accident Mitigation Design Al-
ternatives.

Acts of Terrorism

N

Undetermined ....

For the exclusion area boundary, the maximum total effective dose equivalent for any
2-hour period during the radioactivity release should be calculated. For the low-pop-
ulation zone, the total effective dose equivalent should be calculated for the duration
of the accident release (i.e., 30 days, or other duration as justified). The above cal-
culations should demonstrate that the design basis accident doses satisfy the dose
criteria given in regulations related to the application (e.g., 10 CFR 50.34(a)(1), 10
CFR 52.17(a)(1), and 10 CFR 52.79(a)(1)), standard review plans (e.g., standard re-
view plan criteria, Table 1 in standard review plan Section 15.0.3 of NUREG-0800),
and Regulatory Guides, (e.g., Regulatory Guide 1.183), as applicable.

Reactor inventory of a regulated substance is less than its Threshold Quantity.
Threshold Quantities are found in 40 CFR 68.130, Tables 1, 2, 3, and 4; and Reac-
tor inventory of an extremely hazardous substance is less than its Threshold Plan-
ning Quantity. Threshold Planning Quantities are found in 40 CFR part 355, Appen-
dices A and B.

Based on the analysis in the Final Safety Analysis Report/Preliminary Safety Analysis
Report regarding severe accidents, if a reactor design has severe accident progres-
sions with radiological or hazardous chemical releases, then an environmental risk
evaluation must be performed.

If a cost-screening analysis determines that the maximum benefit for avoiding an acci-
dent is so small that a severe accident mitigation design alternative analysis is not
justified based on a minimum cost to design an appropriate severe accident mitiga-
tion design alternative.

The environmental impacts of acts of terrorism and sabotage only need to be ad-
dressed if a reactor facility is subject to the jurisdiction of the U.S. Court of Appeals
for the Ninth Circuit.

Socioeconomics

Construction:
Community Services and Infrastructure

Transportation Systems and Traffic

Economic Impacts

-

The housing vacancy rate in the affected economic region does not change by more
than 5 percent, or at least 5 percent of the housing stock remains available after ac-
counting for in-migrating construction workers. Student:teacher ratios in the affected
economic region do not exceed locally mandated levels after including the school
age children of the in-migrating worker families.

The LOS determination for affected roadways does not change. Mitigation measures
may include implementation of traffic flow management, management of shift-
change timing, and encouragement of ride-sharing and use of public transportation
options, such that LOS values can be maintained with the increased volumes.

The economic impacts of construction and operation of a new nuclear reactor are ex-
pected to be beneficial; therefore, this is a Category 1 issue. If, during the project-
specific environmental review, the NRC staff determines a detailed analysis of eco-
nomic costs and benefits is needed for analysis of the range of alternatives consid-
ered or relevant to mitigation, the staff may require further information from the ap-
plicant.
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Tax Revenue Impacts

Operation:
Community Services and Infrastructure

Transportation Systems and Traffic

Economic Impacts

Tax Revenue Impacts

1

Beneficial

SMALL ...

The tax revenue impacts of construction and operation of a new nuclear reactor are
expected to be beneficial; therefore, this is a Category 1 issue. If, during the project-
specific environmental review, the NRC staff determines a detailed analysis of tax
revenue costs and benefits is needed for analysis of the range of alternatives con-
sidered or relevant to mitigation, the staff may require further information from the
applicant.

The housing vacancy rate in the affected economic region does not change by more
than 5 percent, or at least 5 percent of the housing stock remains available after ac-
counting for in-migrating construction workers. Student:teacher ratios in the affected
economic region do not exceed locally mandated levels after including the school
age children of the in-migrating worker families.

The LOS determination for affected roadways does not change. Mitigation measures
may include implementation of traffic flow management, management of shift-
change timing, and encouragement of ride-sharing and use of public transportation
options, such that LOS values can be maintained with the increased volumes.

The economic impacts of construction and operation of a nuclear reactor are expected
to be beneficial; therefore, this is a Category 1 issue. If, during the project-specific
environmental review, the NRC staff determines a detailed analysis of economic
costs and benefits is needed for analysis of the range of alternatives considered or
relevant to mitigation, the staff may require further information from the applicant.

The tax revenue impacts of construction and operation of a nuclear reactor are ex-
pected to be beneficial; therefore, this is a Category 1 issue. If, during the project-
specific environmental review, the NRC staff determines a detailed analysis of tax
revenue costs and benefits is needed for analysis of the range of alternatives con-
sidered or relevant to mitigation, the staff may require further information from the
applicant.

Envirol

nmental Justice

Construction:
Construction Environmental Justice Im-
pacts.

Operation:
Operation Environmental Justice Im-
pacts.

N

N

Undetermined ....

Undetermined ....

Project-specific analysis would be necessary, including analysis of the presence and
size of specific minority or low-income populations, impact pathways derived from
the plant design, layout, or site characteristics, or other community characteristics
affecting specific minority or low-income populations. In performing its environmental
justice analysis, the NRC staff will be guided by the NRC’s “Policy Statement on the
Treatment of Environmental Justice Matters in NRC Regulatory and Licensing Ac-
tions,” which was published in the Federal Register on August 24, 2004 (69 FR
52040).

Project-specific analysis would be necessary, including analysis of the presence and
size of specific minority or low-income populations, impact pathways derived from
the plant design, layout, or site characteristics, or other community characteristics
affecting specific minority or low-income populations. In performing its environmental
justice analysis, the NRC staff will be guided by the NRC’s “Policy Statement on the
Treatment of Environmental Justice Matters in NRC Regulatory and Licensing Ac-
tions,” which was published in the Federal Register on August 24, 2004 (69 FR
52040).

Fuel Cycle

Operation:
Uranium Recovery

Uranium Conversion

Table S-3 as codified in 10 CFR 51.51 is expected to bound the impacts for new nu-
clear reactor fuels, because of uranium fuel cycle changes since WASH-1248, in-
cluding: Increasing use of in situ leach uranium mining has lower environmental im-
pacts than traditional mining and milling methods. Current light-water reactors
(LWRs) are using nuclear fuel more efficiently due to higher levels of fuel burnup re-
sulting in less demand for mining and milling activities. Less reliance on coal-fired
electrical generation plants is resulting in less gaseous effluent releases from elec-
trical generation sources supporting mining and milling activities. Must satisfy the
regulatory requirements of 10 CFR part 40, Domestic Licensing of Source Material
and 10 CFR part 71, Packaging and Transportation of Radioactive Material.

Table S-3 is expected to bound the impacts for new nuclear reactor fuels because of
uranium fuel cycle changes since WASH-1248, including: Current LWRs are using
nuclear fuel more efficiently due to higher levels of fuel burnup resulting in less de-
mand for conversion activities. Less reliance on coal-fired electrical generation
plants is resulting in less gaseous effluent releases from electrical generation
sources supporting conversion activities. Must satisfy the regulatory requirements of
10 CFR part 40, Domestic Licensing of Source Material and 10 CFR part 71, Pack-
aging and Transportation of Radioactive Material, and 10 CFR part 73, Physical

Protection of Plants and Materials.
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Enrichment ...

Fuel Fabrication (excluding metal fuel
and liquid-fueled molten salt).

Reprocessing .........cccoeeeveiiciiniiicins

Storage and Disposal of Radiological
Wastes.

1

Table S-3 is expected to bound the impacts for new nuclear reactor fuels, because of

uranium fuel cycle changes since WASH-1248, including: Transitioning of U.S. ura-
nium enrichment technology from gaseous diffusion to gas centrifugation, which re-
quires less electrical usage per separative work unit. Current LWRs are using nu-
clear fuel more efficiently due to higher levels of fuel burnup resulting in less de-
mand for enrichment activities. Less reliance on coal-fired electrical generation
plants is resulting in less gaseous effluent releases from electrical generation
sources supporting enrichment activities. Must satisfy the regulatory requirements of
10 CFR part 40, Domestic Licensing of Source Material, 10 CFR part 70, Domestic
Licensing of Special Nuclear Material, 10 CFR part 71, Packaging and Transpor-
tation of Radioactive Material, and 10 CFR part 73, Physical Protection of Plants
and Materials.

Table S-3 is expected to bound the impacts for new nuclear reactor fuels, because of

uranium fuel cycle changes since WASH-1248, including: Current LWRs are using
nuclear fuel more efficiently due to higher levels of fuel burnup resulting in fewer
discharged fuel assemblies to be fabricated each year and due to longer time peri-
ods between refueling. Less reliance on coal-fired electrical generation plants is re-
sulting in less gaseous effluent releases from electrical generation sources sup-
porting fabrication. Must satisfy the regulatory requirements of 10 CFR part 40, Do-
mestic Licensing of Source Material, 10 CFR part 70, Domestic Licensing of Special
Nuclear Material, 10 CFR part 71, Packaging and Transportation of Radioactive Ma-
terial, and 10 CFR part 73, Physical Protection of Plants and Materials.

Table S-3 is expected to bound the impacts for new nuclear reactor fuels, because of

uranium fuel cycle changes since WASH-1248, including: Current LWRs are using
nuclear fuel more efficiently due to higher levels of fuel burnup resulting in fewer
discharged fuel assemblies to be reprocessed each year. Less reliance on coal-fired
electrical generation plants is resulting in less gaseous effluent releases from elec-
trical generation sources supporting reprocessing. Reprocessing capacity up to 900
MTU/yr Must satisfy the regulatory requirements of 10 CFR part 40, Domestic Li-
censing of Source Material, 10 CFR part 50, Domestic Licensing of Production and
Utilization Facilities,10 CFR part 70, Domestic Licensing of Special Nuclear Material,
10 CFR part 71, Packaging and Transportation of Radioactive Material, 10 CFR part
72, Licensing Requirements for the Independent Storage of Spent Fuel, High-Level
Radioactive Waste, and Reactor-related Greater Than Class C Waste, and 10 CFR
part 73, Physical Protection of Plants and Materials.

Table S-3 is expected to bound the impacts for new nuclear reactor fuels, because of

uranium fuel cycle changes since WASH-1248, including: Current LWRs are using
nuclear fuel more efficiently due to higher levels of fuel burnup resulting in fewer
discharged fuel assemblies to be stored and disposed. Less reliance on coal-fired
electrical generation plants is resulting in less gaseous effluent releases from elec-
trical generation sources supporting storage and disposal. Waste and spent fuel in-
ventories, as well as their associated certified spent fuel shipping and storage con-
tainers, are not significantly different from what has been considered for LWR eval-
uations in NUREG-2157. Must satisfy the regulatory requirements of 10 CFR part
40, Domestic Licensing of Source Material, 10 CFR part 70, Domestic Licensing of
Special Nuclear Material, 10 CFR part 71, Packaging and Transportation of Radio-
active Material, 10 CFR part 72, Licensing Requirements for the Independent Stor-
age of Spent Fuel, High-Level Radioactive Waste, and Reactor-related Greater
Than Class C Waste, and 10 CFR part 73, Physical Protection of Plants and Mate-
rials.

on of Fuel and Waste

Operation:

Transportation of Unirradiated Fuel .....

Transportation of Radioactive Waste ...

Transportation of Irradiated Fuel ..........

The maximum annual one-way shipment distance does not exceed 36,760 mi (59,160

km). The annual shipments associated with the one-way shipment distance have
been normalized to a net electrical output of 880 MW(e), i.e., 1,100 MW(e) with an
80 percent capacity factor from WASH-1238. The maximum annual round-trip ship-
ment distance does not exceed 73,520 mi (118,320 km). The annual shipments as-
sociated with the round-trip shipment distance have been normalized to a net elec-
trical output of 880 MW(e), i.e., 1,100 MW(e) with an 80 percent capacity factor from
WASH-1238.

The maximum annual round-trip shipment distance does not exceed 182,152 mi

(293,145 km). The annual shipments associated with the round-trip shipment dis-
tance have been normalized to a net electrical output of 880 MW(e), i.e., 1,100
MW(e) with an 80 percent capacity factor and a shipment volume of 2.34 m3/ship-
ment from WASH-1238.

The maximum annual one-way shipment distance does not exceed 314,037 mi

(505,393 km). The annual shipments associated with the one-way shipment dis-
tance have been normalized to a net electrical output of 880 MW(e), i.e., 1,100
MW(e) with an 80 percent capacity factor and a shipment capacity of 0.5 MTU/ship-
ment from WASH-1238. The maximum annual round-trip shipment distance does
not exceed 628,073 mi (1,010,786 km). The annual shipments associated with the
round-trip shipment distance have been normalized to a net electrical output of 880
MW(e), i.e., 1,100 MW(e) with an 80 percent capacity factor and a shipment capac-
ity of 0.5 MTU/shipment from WASH-1238. A maximum peak rod burnup of 62
GWd/MTU for UO2 fuel and peak pellet burnup of 133 GWd/MTU for TRi-structural
ISOtropic (TRISO) fuel.
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Decommissioning:
Decommissioning

Decommissioning

N

Undetermined ....

The environmental impacts for the following resource areas were generically ad-
dressed in NUREG-0586, Supplement 1, would be limited to operational areas,
would not be detectable or destabilizing and are expected to have a negligible effect
on the impacts of terminating operations and decommissioning:

—Onsite Land Use.

—Water Use.

—Water Quality.

—Air Quality.

—Aquatic Ecology within the operational area.

—Terrestrial Ecology within the operational area.

—Radiological.

—Radiological Accidents (non-spent-fuel-related).

—Occupational Issues.

—Socioeconomic.

—Onsite Cultural and Historic Resources for plants where the disturbance of lands be-
yond the operational areas is not anticipated.

—Aesthetics.

—Noise.

—Transportation.

—lrretrievable Resource.

The following issues were not addressed in NUREG—-0586, Supplement 1, but have
been determined to be Category 1 issues:

—Non-radiological waste.

—-Greenhouse Gases.

The following two issues were identified in NUREG-0586, Supplement 1, as requiring
a project-specific review:

—Environmental justice.

—Threatened and endangered species.

Four conditionally project-specific issues identified in NUREG—-0586, Supplement 1,
will require a project-specific review if present:

—Land use involving offsite areas to support decommissioning activities.

—Aquatic ecology for activities beyond the licensed operational area.

—Terrestrial ecology for activities beyond the licensed operational area.

—Historic and cultural resources (archaeological, architectural, structural, historic) for
activities within and beyond the licensed operational area with no current (i.e., at the
time of decommissioning) evaluation of resources for National Register of Historic
Places (NRHP) eligibility.

Additionally, the following two environmental resource areas are additional decommis-
sioning impacts that require project-specific review:

—Climate Change: the effects of climate change are location-specific and cannot,
therefore, be evaluated generically (see Section 1.4.3.2.2, Category 2 Issues Apply-
ing Across Resources, of NUREG-2249, “Generic Environmental Impact Statement
for Licensing of New Nuclear Reactors”).

—Cumulative: must be considered on a project-specific basis where impacts would
depend on regional resource characteristics, the resource specific impacts of the
project, and the cumulative significance of other factors affecting the resource. (see
Section 1.4.3.2.2, Category 2 Issues Applying Across Resources, of NUREG—2249,
“Generic Environmental Impact Statement for Licensing of New Nuclear Reactors”).

Issues Apply

ing Across Resources

Climate Change

Cumulative Impacts

N

N

Undetermined ....

Undetermined ....

The effects of climate change are location-specific and cannot, therefore, be evaluated
generically. For example, while climate change may cause many areas to receive
less than average annual precipitation, other areas may see an increase in average
annual precipitation. Therefore, applicants and staff would address the effects of cli-
mate change in the environmental documents for new nuclear reactor licensing.

Applications must individually consider the cumulative impacts from past, present, and
reasonably foreseeable future actions known to occur at specific sites for proposed
new nuclear reactors, and briefly present those considerations in supplemental
NEPA documentation. The staff would explain whether these individualized evalua-
tions of potential cumulative impacts alter any of the generic analyses and conclu-
sions relied upon for Category 1 issues. The individualized cumulative impact anal-
yses may also identify opportunities where staff might rely upon the generic anal-
yses for some Category 1 issues for which certain of the PPE or SPE values and
assumptions might be exceeded.

Non-Resource Related Issues

Purpose and Need
Need for Power ...
Site Alternatives ....
Energy Alternatives ....
System Design Alternatives

2
2
2
2
2

Undetermined ....
Undetermined ....
Undetermined ....
Undetermined ....
Undetermined ....

Must be described in the environmental report associated with a given application.
Must be described in the environmental report associated with a given application.
Must be described in the environmental report associated with a given application.
Must be described in the environmental report associated with a given application.
Must be described in the environmental report associated with a given application.

1Data supporting this table are contained in NUREG—2249, “Generic Environmental Impact Statement for Licensing of New Nuclear Reactors” (September 2024).

2The categories are defined as follows:

Category 1 issues—environmental issues for which the NRC has been able to make a generic finding of SMALL adverse environmental impacts, or beneficial im-
pacts, provided that the applicant’s proposed reactor facility and site meet or are bounded by relevant values and assumptions in the PPE and SPE that support the

generic finding for that Category issue.
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Category 2 issues—Environmental issues for which a generic finding regarding the environmental impacts cannot be reached because the issue requires the con-
sideration of project-specific information that can only be evaluated once the proposed site is identified. The impact significance (i.e., SMALL, MODERATE, or
LARGE) for these issues will be determined in a project-specific evaluation.

N/A—lssues related to exposure to electromagnetic fields (EMFs) for which there is no national scientific agreement regarding adverse health effects.

3 A finding of SMALL impacts means that environmental effects are not detectable or are so minor that they will neither destabilize nor noticeably alter any impor-
tant attribute of the resource. For the purposes of assessing radiological impacts, the Commission has concluded that those impacts that do not exceed permissible
levels in the Commission’s regulations are considered SMALL as the term is used in this table. For issues where probability is a key consideration (i.e., accident con-
sequences), probability was a factor in determining significance.

4Because the Category 2 issues require a project-specific review, there are no associated values and assumptions of the plant parameter envelope and site pa-
rameter envelope. A brief summary explanation for the designation of the Category 2 issues is provided in lieu of values and assumptions.

Dated: September 25, 2024.

For the Nuclear Regulatory Commission.
Carrie Safford,
Secretary of the Commission.
[FR Doc. 2024—-22385 Filed 10-3-24; 8:45 am]|
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2024-1287; Project
Identifier AD—2023-00992-T]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Supplemental notice of
proposed rulemaking (SNPRM).

SUMMARY: The FAA is revising an earlier
notice of proposed rulemaking (NPRM)
to supersede Airworthiness Directive
(AD) 2012-07—-06. AD 2012—07-06
applies to certain The Boeing Company
Model 777-200, —200LR, —300, —300ER,
and 777F series airplanes. This action
revises the NPRM by proposing to
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
The FAA is proposing this AD to
address the unsafe condition on these
products. Since these actions would
impose an additional burden over those
in the NPRM, the FAA is requesting
comments on this SNPRM.

DATES: The FAA must receive comments
on this SNPRM by November 18, 2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-1287; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains the NPRM, this SNPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

¢ For Boeing material in this
proposed AD, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562-797-1717; website
myboeingfleet.com.

¢ You may view this material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available at regulations.gov
under Docket No. FAA-2024-1287.

FOR FURTHER INFORMATION CONTACT: Luis
Cortez-Muniz, Aviation Safety Engineer,
FAA, 2200 South 216th St., Des Moines,
WA 98198; phone: 206-231-3958;
email: Luis.A.Cortez-Muniz@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2024-1287; Project
Identifier AD-2023-00992—T" at the
beginning of your comments. The most
helpful comments reference a specific
portion of the proposal, explain the
reason for any recommended change,
and include supporting data. The FAA
will consider all comments received by
the closing date and may again revise
this proposal because of those
comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments

received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this proposed AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this SNPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this SNPRM, it is
important that you clearly designate the
submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this SNPRM. Submissions containing
CBI should be sent to: Luis Cortez-
Muniz, Aviation Safety Engineer, FAA,
2200 South 216th St., Des Moines, WA
98198; phone: 206—231-3958; email:
Luis.A.Cortez-Muniz@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Background

The FAA issued AD 2012-07-06,
Amendment 39-17012 (77 FR 21429,
April 10, 2012) (AD 2012-07-06), for
The Boeing Company Model 777-200,
200LR, —300, —300ER, and 777F series
airplanes with an original airworthiness
certificate or original export certificate
of airworthiness issued before
September 1, 2010. AD 2012-07-06
requires revising the maintenance
program to update inspection
requirements to detect fatigue cracking
of principal structural elements (PSEs).
The FAA issued AD 2012-07-06 to
ensure that fatigue cracking of various
PSEs is detected and corrected; such
fatigue cracking could adversely affect
the structural integrity of these
airplanes.

The FAA issued an NPRM to amend
14 CFR part 39 by adding an AD to


mailto:Luis.A.Cortez-Muniz@faa.gov
mailto:Luis.A.Cortez-Muniz@faa.gov
http://regulations.gov
http://regulations.gov
http://regulations.gov
http://regulations.gov

80828

Federal Register/Vol. 89, No. 193/Friday, October 4, 2024 /Proposed Rules

supersede AD 2012—-07-06 that would
apply to certain The Boeing Company
Model 777-200, —200LR, —300, —300ER,
and 777F series airplanes. The NPRM
was published in the Federal Register
on May 14, 2024 (89 FR 41908). The
NPRM was prompted by a new revision
to the airworthiness limitations (AWLs)
of the maintenance planning document
(MPD) and the damage tolerance rating
(DTR) Check Form Document. In the
NPRM, the FAA proposed to retain the
requirements of AD 2012—-07-06 and
revise the existing maintenance or
inspection program by incorporating the
information in Subsection B,
Airworthiness Limitations-Structural
Inspections and Subsection C,
Airworthiness Limitations-Structural
Safe-Life Limits, of Section 9,
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), D622W001-9, Revision
December 2022, of the Boeing 777-200/
200LR/300/300ER/777F Maintenance
Planning Data (MPD) Document; and
Boeing 777-200/200LR/300/300ER/
777F Damage Tolerance Rating (DTR)
Check Form Document, D622W001—
DTR, dated December 2022.

Actions Since the NPRM Was Issued

Since the FAA issued the NPRM,
Boeing published Section 9,
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), D622W001-9, Revision April
2023, of the Boeing 777—-200/200LR/
300/300ER/777F Maintenance Planning
Data (MPD) Document; and Boeing 777—
200/200LR/300/300ER/777F Damage
Tolerance Rating (DTR) Check Form
Document, D622W001-DTR, dated
April 2023, which contain new and
more restrictive airworthiness
limitations (inspections and life limits
have been updated). The FAA has
determined it is necessary to mandate
those airworthiness limitations.

Airplanes with an original
airworthiness certificate or original
export certificate of airworthiness
issued on or after September 5, 2024,
must comply with the airworthiness
limitations specified as part of the
approved type design and referenced on
the type certificate data sheet; this
proposed AD therefore does not include
those airplanes in the applicability.

Comments

The FAA received a comment from
FedEx Express who supported the
NPRM without change.

The FAA received additional
comments from four commenters,
including American Airlines (AAL),
Boeing, Japan Airlines (JAL), and United
Airlines (UAL). The following presents

the comments received on the NPRM
and the FAA’s response to each
comment.

Request To Update the Document to the
Latest Revision

JAL and UAL requested that the
proposed AD be revised to change the
reference to the December 2022 versions
of the airworthiness limitation
documents cited in the proposed AD.
JAL and UAL noted that Section 9,
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), D622W001-9, Revision April
2023, of the Boeing 777-200/200LR/
300/300ER/777F Maintenance Planning
Data (MPD) Document; and Boeing 777—
200/200LR/300/300ER/777F Damage
Tolerance Rating (DTR) Check Form
Document, D622W001-DTR, dated
April 2023, are already published. UAL
stated that this change will simplify the
implementation process for operators by
removing the need for a new alternative
method of compliance (AMOC) to
implement the latest MPD revision.
UAL stated it has already been working
toward implementing the April 2023
revision, even before release of the
NPRM.

The FAA agrees with the request. As
previously stated, the FAA has
determined it is necessary to mandate
the new airworthiness limitations
specified in the Revision April 2023
AWLs documents because the
inspections and life limits have been
updated. The FAA has revised this
proposed AD accordingly.

Request To Add a Compliance Time for
New Parts

JAL requested that a compliance time
for new parts, similar to the statement
in paragraph (g)(2) of AD 2012-07-06,
be added to this proposed AD, i.e.,
“within the applicable time specified in
Subsection B, Airworthiness
Limitations-Structural Inspections, of
Section 9, ‘Airworthiness Limitations
(AWLs) and Certification Maintenance
Requirements (CMRs),” D622W001-9,
Revision July 2011, of the Boeing 777
Maintenance Planning Data (MPD)
Document, from the time of installation
for new parts.”

The FAA agrees with the request. The
compliance time for new parts is still
applicable as stated previously in AD
2012-07-06. This compliance time was
inadvertently excluded from the
proposed AD (in the NPRM). The FAA
has revised paragraph (i)(2) of this
proposed AD (in the SNPRM)
accordingly.

Request To Remove a Duplicate
Reporting Requirement

The Boeing company requested that
the FAA removes paragraph (i)(3) of the
proposed AD. Boeing stated that the
same reporting requirement is included
in Section 9, Airworthiness Limitations
(AWLs) and Certification Maintenance
Requirements (CMRs), D622W001-9,
Revision December 2022, of the Boeing
777-200/200LR/300/300ER/777F
Maintenance Planning Data (MPD)
Document.

The FAA agrees with the request.
Both the Revision December 2022 and
Revision April 2023 versions of the
MPD already include a reporting
requirement of 10 days after the airplane
is returned to service. Therefore, the
exception is not necessary for the
Revision April 2023 MPD. However, the
exception is still necessary for the
Boeing 777—-200/200LR/300/300ER/
777F Damage Tolerance Rating (DTR)
Check Form Document, D622W001—
DTR, dated April 2023. The FAA has
revised paragraph (i)(3) of the proposed
AD (in the NPRM) accordingly.

Request for Clarification of Reporting
Requirements

AAL requested that the language in
the “Proposed AD Requirements in This
NPRM” paragraph of the NPRM be
revised from “This proposed AD would
also require sending inspection results
to Boeing” to “This proposed AD would
also require sending inspection results
of crack findings to Boeing.” AAL also
requested that paragraph (i)(3) of the
proposed AD be revised to change
“Reports specified in Section 9. . .” to
“Reports of crack findings as specified
in Section 9. . . .” AAL stated that
additional clarification is necessar