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Presidential Documents

Title 3—

The President

[FR Doc. 2024-02844
Filed 2-8-24; 8:45 am]
Billing code 3395-F4-P

Notice of February 7, 2024

Continuation of the National Emergency With Respect to the
Situation in and in Relation to Burma

On February 10, 2021, by Executive Order 14014, I declared a national
emergency pursuant to the International Emergency Economic Powers Act
(50 U.S.C. 1701-1706) to deal with the unusual and extraordinary threat
to the national security and foreign policy of the United States constituted
by the situation in and in relation to Burma.

The situation in and in relation to Burma, and in particular the February
1, 2021 coup, in which the military overthrew the democratically elected
civilian government of Burma and unjustly arrested and detained government
leaders, politicians, human rights defenders, journalists, and religious leaders,
thereby rejecting the will of the people of Burma as expressed in elections
held in November 2020 and undermining the country’s democratic transition
and rule of law, continues to pose an unusual and extraordinary threat
to the national security and foreign policy of the United States. For this
reason, the national emergency declared on February 10, 2021, must continue
in effect beyond February 10, 2024. Therefore, in accordance with section
202(d) of the National Emergencies Act (50 U.S.C. 1622(d)), I am continuing
for 1 year the national emergency declared in Executive Order 14014 with
respect to the situation in and in relation to Burma.

This notice shall be published in the Federal Register and transmitted to

o

THE WHITE HOUSE,
February 7, 2024.
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Notice of February 7, 2024

Continuation of the National Emergency With Respect to the
Widespread Humanitarian Crisis in Afghanistan and the Po-
tential for a Deepening Economic Collapse in Afghanistan

On February 11, 2022, by Executive Order 14064, I declared a national
emergency pursuant to the International Emergency Economic Powers Act
(50 U.S.C. 1701 et seq.) to deal with the unusual and extraordinary threat
to the national security and foreign policy of the United States constituted
by the widespread humanitarian crisis in Afghanistan and the potential
for a deepening economic collapse in Afghanistan.

The widespread humanitarian crisis in Afghanistan—including the urgent
needs of the people of Afghanistan for food security, livelihoods support,
water, sanitation, health, hygiene, and shelter and settlement assistance,
among other basic human needs—and the potential for a deepening economic
collapse in Afghanistan continue to pose an unusual and extraordinary
threat to the national security and foreign policy of the United States.
In addition, the preservation of certain property of Da Afghanistan Bank
(DAB) held in the United States by United States financial institutions
is of the utmost importance to addressing this national emergency and
the welfare of the people of Afghanistan. Various parties, including represent-
atives of victims of terrorism, have asserted legal claims against certain
property of DAB or indicated in public court filings an intent to make
such claims. This property is blocked under Executive Order 14064.

For these reasons, the national emergency declared in Executive Order 14064
of February 11, 2022, must continue in effect beyond February 11, 2024.
Therefore, in accordance with section 202(d) of the National Emergencies
Act (50 U.S.C. 1622(d)), I am continuing for 1 year the national emergency
declared in Executive Order 14064 with respect to the widespread humani-
tarian crisis in Afghanistan and the potential for a deepening economic
collapse in Afghanistan.
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This notice shall be published in the Federal Register and transmitted to

ot

THE WHITE HOUSE,

February 7, 2024.
[FR Doc. 2024-02845

Filed 2-8-24; 8:45 am)]
Billing code 3395-F4-P
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2024-0197; Airspace
Docket No. 24-AS0-04

RIN 2120-AA66

Amendment of Class E Airspace;
Ozark, AL and Columbus, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action makes the
editorial changes, updating the airport
names of two Army Airfields (AAF) and
replacing the term Notice to Airmen
with Notice to Air Missions in the Class
E description. This action does not
change the airspace boundaries or
operating requirements.

DATES: Effective 0901 UTC, May 16,
2024. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: This final rule may be
viewed online at www.regulations.gov
using the FAA Docket number.
Electronic retrieval help and guidelines
are available on the website. It is
available 24 hours a day, 365 days a
year.

FAA Order JO 7400.11H, Airspace
Designations, and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air traffic/
publications/. For further information,
contact the Airspace Policy Group,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,

College Park, GA 30337; telephone:
(404) 305-6364.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it updates
airport names and airspace descriptions.
This update is an administrative change
and does not change the airspace
boundaries or operating requirements.

Incorporation by Reference

Class E airspace is published in
paragraphs 6002 and 6004 of FAA Order
JO 7400.11, Airspace Designations and
Reporting Points, which is incorporated
by reference in 14 CFR 71.1 on an
annual basis. This document amends
the current version of that order, FAA
Order JO 7400.11H, dated August 11,
2023, and effective September 15, 2023.
FAA Order JO 7400.11H is publicly
available as listed in the ADDRESSES
section of this document. These
amendments will be published in the
next FAA Order JO 7400.11 update.
FAA Order JO 7400.11H lists Class A, B,
G, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This amendment to 14 CFR part 71
amends Class E surface airspace and
Class E airspace designated as an
extension to a Class D surface area for
Fort Novosel, Ozark, AL, and Fort
Moore, Columbus, GA, by updating each
airport’s name (formerly Fort Rucker
and Fort Benning, respectively), as well
as updating the descriptions by making
editorial changes, replacing the term
Notice to Airmen with Notice to Air
Missions in the appropriate
descriptions. In addition, this action
updates the geographic coordinates of
CAIRNES VOR in the Class E airspace
designated as an extension to a Class D

surface area for Fort Novosel. This
action is an administrative change and
does not affect the airspace boundaries
or operating requirements; therefore,
notice and public procedure under 5
U.S.C. 553(b) is unnecessary.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances warrant
the preparation of an environmental
assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
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Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order JO 7400.11H,
Airspace Designations and Reporting
Points, dated August 11, 2023, and
effective September 15, 2023, is
amended as follows:

Paragraph 6002 Class E Surface Airspace.

* * * * *

ASO GA E2 Columbus, GA [Amended]

Columbus Airport, GA

(Lat 32°30'59” N, long 84°56'20” W)
Lawson AAF (Fort Moore)

(Lat 32°19'54” N, long 84°59'14” W)

That airspace extending upward from the
surface within a 4.4-mile radius of the
Columbus Airport, and that airspace
extending upward from the surface within a
5.2-mile radius of Lawson Army Airfield
(Fort Moore), and that airspace within 1 mile
each side of the 145° bearing from the AAF
extending from the 5.2-mile radius to 6.8
miles southeast of the AAF. This Class E
airspace is effective during the specific dates
and times established in advance by a Notice
to Air Missions. The effective date and time
will thereafter be continuously published in
the Chart Supplement.

* * * * *

Paragraph 6004 Class E Airspace
Designated as an Extension to Class D or
Class E Surface Area.

* * * * *

ASO AL E4 Fort Novosel (Ozark), AL
[Amended]

Cairns Army Air Field (Fort Novosel), AL

(Lat 31°16”33” N, long 85°42"48” W)
Cairns VOR

(Lat 31°16’08” N, long 85°43’35” W)

That airspace extending upward from the
surface within 3.5 miles on each side of
Cairns VOR 231° radial, extending from the
5-mile radius of lat. 31°18’30” N, long.
85°42’20” W to 7 miles southwest of the VOR,
and within 2 miles each side of Cairns Army
Airfield Runway 36 extended centerline,
extending from the 5-mile radius to 5 miles
south of the runway end.

* * * * *

Issued in College Park, Georgia, on
February 5, 2024.

Andreese C. Davis, Manager,

Airspace & Procedures Team South, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2024—02610 Filed 2—8—24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2024-0128]

RIN 1625-AA00

Safety Zones; Delaware River
Dredging, Marcus Hook, PA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing two temporary safety zones
on the waters of the Delaware River, in
portions of Marcus Hook Range and
Anchorage 7 off Marcus Hook Range.
The safety zones temporarily restrict
vessel traffic from transiting or
anchoring in portions of the Delaware
River while maintenance dredging is
being conducted within the Delaware
River. The safety zones are needed to
protect personnel, vessels, and the
marine environment from hazards
created by dredging operations. Entry of
vessels or persons into these zones is
prohibited unless specifically
authorized by the Captain of the Port
(COTP) or his designated
representatives.

DATES: This rule is effective without
actual notice from February 9, 2024
through April 30, 2024. For the
purposes of enforcement, actual notice
will be used from February 6, 2024,
through February 9, 2024

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2024—
0128 in the search box, and click
“Search.” Next, in the “Document
Type” column, select “Supporting &
Related Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email Petty Officer Christopher
Payne, Waterways Management Branch,
U.S. Coast Guard Sector Delaware Bay;
telephone (267) 515—-7294, email
SecDelBayWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

COTP Captain of the Port

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 5 U.S.C. 553(b).
This provision authorizes an agency to
issue a rule without prior notice and
opportunity to comment when the
agency, for good cause, finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule because it is impracticable and
contrary to the public interest. There is
insufficient time to allow for a
reasonable comment period prior to the
start date for dredging operations. The
rule must be in force by February 6,
2024 to serve its purpose of ensuring the
safety of the public from hazards
associated with dredging operations.

Under 5 U.S.C. 553(d)(3), the Coast
Guard also finds that good cause exists
for making this rule effective less than
30 days after publication in the Federal
Register for the same reasons discussed
above.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The COTP
has determined that there are potential
hazards associated with dredging
operations, such as submerged and
floating pipelines, booster pumps, head
sections, and support vessels with a
restricted ability to maneuver. The
purpose of this rulemaking is to ensure
the safety of personnel, vessels, and the
marine environment within a 250-yard
radius of dredging operations and all
associated pipeline and equipment.

IV. Discussion of the Rule

This rule establishes two safety zones,
both of which will be in effect from
February 6, 2024 through April 30,
2024. The safety zones are necessary to
facilitate annual maintenance dredging
of the Delaware River in the vicinity of
Marcus Hook Range and Anchorage 7
off Marcus Hook Range. (The location of
the anchorage is described in 33 CFR
110.157(a)(8).) Dredging will most likely
be conducted with the dredge ESSEX,
though other dredges may be used,
along with the associated dredge
pipeline and booster pumps. The
pipeline consists of a combination of
floating hoses immediately behind the
dredge and submerged pipeline leading
to upland disposal areas. Booster
pumps, located between the dredge
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pump and the discharge point, allow the
dredge pump to operate more
efficiently. Due to the hazards related to
dredging operations, the associated
pipeline and the location of submerged
pipeline, safety zones are being
established in the following areas:

(1) Safety Zone One includes all
navigable waters within 250 yards of the
dredge, which will be displaying lights
and shapes for vessels restricted in
ability to maneuver, as described in 33
CFR 83.27, and all related dredge
equipment when the dredge is operating
in Marcus Hook Range, and Anchorage
7. This safety zone is being established
for the duration of the maintenance
project. Vessels requesting to transit the
safety zone must contact the dredge on
VHF channel 13 or 16 at least 1 hour
prior to arrival to arrange safe passage.
At least one side of the main
navigational channel will be kept clear
for safe passage of vessels in the vicinity
of the safety zone. At no time will the
entire main navigational channel be
closed to vessel traffic. Vessels should
avoid meeting in these areas where one
side of the main navigational channel is
open and proceed per this rule and the
Rules of the Road (33 CFR subchapter
E).

(2) Safety Zone Two includes all the
waters of Anchorage 7 off Marcus Hook
Range, as described in 33 CFR
110.157(a)(8). Vessels wishing to anchor
in Anchorage 7 off Marcus Hook Range
while this rule is in effect must obtain
permission from the COTP at least 24
hours in advance by calling (215) 271-
4807. Vessels requesting permission to
anchor within Anchorage 7 off Marcus
Hook must be at least 650 feet in overall
length. The COTP will permit, at
maximum, only one vessel to anchor at
a time, on a “first-come, first-served”
basis. Vessels will only be allowed to
anchor for a 12 hour period. Vessels that
require an examination by the Public
Health Service, Customs, or Immigration
authorities will be directed to an
anchorage by the COTP for the required
inspection. Vessels are encouraged to
use Anchorage 9 near the entrance to
Mantua Creek, Anchorage 10 at Naval
Base, Philadelphia, and Anchorage 6 off
Deepwater Point Range as alternative
anchorages.

Preference is being given to vessels at
least 650 feet in length in Anchorage 7
while this rule is in effect, because
vessels of this size are limited in their
ability to utilize other anchorages due to
draft. The depth of Anchorage 7
provides an acceptable depth for large
vessels to bunker and stage for facility
arrival. Smaller vessels maintain a host
of other options to include, but are not

limited to, Anchorage 9 and 10, as
recommended above.

Entry into, transiting, or anchoring
within safety zone one is prohibited
unless vessels obtain permission from
the COTP or make satisfactory passing
arrangements with the operating dredge
per this rule and the Rules of the Road
(33 CFR subchapter E). The COTP may
issue updates regarding the vessel and
equipment being utilized for these
dredging operations via Marine Safety
Information Bulletin and Broadcast
Notice to Mariners.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866, as amended by
Executive Order 14094. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on size, location, duration, and
traffic management of the safety zones.
The safety zones will be enforced in an
area and in a manner that does not
conflict with transiting commercial and
recreational traffic. At least one side of
the main navigational channel will be
open for vessels to transit at all times.
Moreover, the Coast Guard will work in
coordination with the pilots to ensure
vessel traffic can transit the area safely.

Although this regulation will restrict
access to regulated areas, the effect of
this rule will not be significant because
there are a number of alternate
anchorages available for vessels to
anchor. Furthermore, vessels may
transit through the safety zones with the
permission of the COTP or make
satisfactory passing arrangements with
the dredge ESSEX, or other dredge(s)
that may be used in accordance with
this rule and the Rules of the Road (33
CFR subchapter E). The Coast Guard
will notify the maritime public about
the safety zones through maritime
advisories, allowing mariners to alter
their plans accordingly.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V. A. above,
this rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of



8996

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Rules and Regulations

power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves two
safety zones to protect waterway users
that would prohibit entry within 250
yards of dredging operations and will
close only one side of the main
navigation channel. Vessels can request
permission to enter the channel. It is
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating documents mentioned in
this preamble as being available in the
docket, see the ADDRESSES section of
this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.T05-1004, to read as
follows.

§165.T05-1004 Safety Zones, Delaware
River Dredging; Marcus Hook, PA

(a) Location. The following areas are
safety zones:

(1) Safety Zone One includes all
waters within 250 yards of the dredge
displaying lights and shapes for vessels
restricted in ability to maneuver as
described in 33 CFR 83.27, as well as all
related dredge equipment, while the
dredge is operating in Marcus Hook
Range. For enforcement purposes
Marcus Hook Range includes all
navigable waters of the Delaware River
shoreline to shoreline, bound by a line
drawn perpendicular to the center line
of the channel at the farthest upriver
point of the range to a line drawn
perpendicular to the center line of the
channel at the farthest downriver point
of the range.

(2) Safety Zone Two includes all the
waters of Anchorage 7 off Marcus Hook
Range, as described in 33 CFR
110.157(a)(8) and depicted on U.S.
Nautical Chart 12312.

(b) Definitions. As used in this
section—

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer who has been authorized
by the Captain of the Port to assist with
enforcement of the safety zones
described in paragraphs (a)(1) and (2) of
this section.

(c) Regulations. (1) Entry into or
transiting within Safety Zone One is

prohibited unless vessels obtain
permission from the Captain of the Port
via VHF-FM channel 16 or 215-271—
4807, or make satisfactory passing
arrangements via VHF-FM channel 13
or 16 with the operating dredge per this
section and the rules of the Road (33
CFR subchapter E). Vessels requesting to
transit shall contact the operating
dredge via VHF-FM channel 13 or 16 at
least 1 hour prior to arrival.

(2) Vessels desiring to anchor in
Safety Zone Two, Anchorage 7 off
Marcus Hook Range, must obtain
permission from the COTP at least 24
hours in advance by calling (215) 271-
4807. The COTP will permit, at
maximum, one vessel at a time to
anchor on a “first-come, first-served”
basis. Vessels will only be allowed to
anchor for a 12 hour period. Vessels that
require an examination by the Public
Health Service, Customs, or Immigration
authorities will be directed to an
anchorage for the required inspection by
the COTP.

(3) Vessels desiring to anchor in
Safety Zone Two, Anchorage 7 off
Marcus Hook Range, must be at least
650 feet in length overall.

(4) This section applies to all vessels
except those engaged in the following
operations: enforcement of laws, service
of aids to navigation, and emergency
response.

(d) Enforcement. The U.S. Coast
Guard may be assisted by federal, state
and local agencies in the patrol and
enforcement of the zone.

(e) Enforcement period. This rule will
be in effect and subject to enforcement
from February 6, 2024 through April 30,
2024. If the Captain of the Port
determines that conditions no longer
warrant enforcement of the rule, he will
provide notice to that effect via Marine
Safety Information Bulletin and
Broadcast Notice to Mariners.

Dated: February 6, 2024.
Kate F. Higgins-Bloom,

Captain, U.S. Coast Guard Captain of the
Port, Delaware Bay.

[FR Doc. 2024—02704 Filed 2—8-24; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2022-0630; FRL-11582—
02-R4]

Air Plan Approval; Georgia; Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving changes to
Georgia’s State Implementation Plan
(SIP) submitted by the State of Georgia
through the Georgia Department of
Natural Resources (GA DNR),
Environmental Protection Division
(EPD), on June 8, 2022, and on June 6,
2023. Georgia’s June 8, 2022, SIP
revision (hereinafter referred to as
Georgia’s 2022 I/M SIP revision)
removes obsolete references and
provisions; updates the State’s
inspection and maintenance (I/M)
requirements; updates terminology, in
part to reflect advances in test and
vehicle technology; and makes other
minor changes. The June 6, 2023, SIP
revision (hereinafter referred to as
Georgia’s 2023 I/M SIP revision)
removes outdated terminology; updates
with new terminology; removes one
requirement; and makes other minor
changes to Georgia’s enhanced I/M
program. EPA is approving these
changes pursuant to the Clean Air Act
(CAA or Act).

DATES: This rule is effective March 11,
2024.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2022-0630. All documents in the docket
are listed on the regulations.gov
website. Although listed in the index,
some information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—-8960. EPA requests that
you contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Weston Freund, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radjiation Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street SW, Atlanta, Georgia
30303-8960. The telephone number is

(404) 562—8773. Mr. Freund can also be
reached via electronic mail at
freund.weston@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

In 1991, EPA classified a 13-county
area in and around the Atlanta, Georgia,
metropolitan area as a serious ozone
nonattainment area for the 1979 1-hour
ozone national ambient air quality
standards (NAAQS or standard),
triggering the requirement for the State
to establish an enhanced I/M program
for the area.1 In 1996, Georgia submitted
its enhanced I/M program to EPA for
incorporation into the SIP. EPA granted
interim approval of the State’s program
in 1997 and full approval in 2000. See
62 FR 42916 (August 11, 1997) and 65
FR 4133 (January 26, 2000),
respectively.

On June 8, 2022, and June 6, 2023,
Georgia submitted SIP revisions seeking
to amend various I/M regulations in
Chapter 391-3—-20—FEnhanced
Inspection and Maintenance, of
Georgia’s SIP. In this rulemaking, EPA
is approving changes to Rules 391-3—
20—.01—Definitions; Rule 391-3—-20—
.03, Covered Vehicles; Exemptions; Rule
391-3—-20-.04—Emission Inspection
Procedures; Rule 391-3-20—-.05—
Emission Standards; Rule 391-3—-20—
.09—Inspection Station Requirements;
Rule 391-3-20-.10—Certificates of
Authorization; Rule 391-3-20-.11—
Inspector Qualifications and
Certification; Rule 391-3-20-.13—
Certificate of Emission Inspection; Rule
391-3-20-.15—Repairs and Retests;
Rule 391-3—20-.17—Waivers; and Rule
391-3-20—.22—FEnforcement. EPA is
approving these revisions because these
changes will not interfere with any
applicable requirement concerning
attainment and reasonable further
progress, or any other applicable CAA
requirement.?

In a notice of proposed rulemaking
(NPRM), published on December 21,
2023 (88 FR 88310), EPA proposed to
approve the June 8, 2022, and June 6,
2023, SIP submissions. The details of
Georgia’s submissions, which remove
obsolete references and provisions;
update the State’s I/M requirements;
update and remove outdated
terminology; remove a requirement; and
makes other minor changes to Georgia’s
enhanced I/M program of the Georgia

10n November 6, 1991, EPA designated and
classified the following counties in and around the
Atlanta, Georgia, metropolitan area as a serious
ozone nonattainment area for the 1-hour ozone
NAAQS: Cherokee, Clayton, Cobb, Coweta, DeKalb,
Douglas, Fayette, Forsyth, Fulton, Gwinnett, Henry,
Paulding, and Rockdale. See 56 FR 56694.

2 See CAA section 110(1).

SIP, as well as EPA’s rationale for
approve the changes, are described in
the December 21, 2023, NPRM.
Comments on the December 21, 2023,
NPRM were due on or before January
22, 2024. No comments were received
on the NPRM, adverse or otherwise.

II. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, and as discussed in Section I of
this preamble, EPA is finalizing the
incorporation by reference of Georgia
Rule 391-3-20-.09—Inspection Station
Requirements; Rule 391-3-20—-.10—
Certificates of Authorization; Rule 391—
3-20—.13—Certificate of Emission
Inspection; Rule 391-3—-20-.15—Repairs
and Retests; Rule 391-3—-20-.17—
Waivers; and Rule 391-3-20-.22—
Enforcement, all of which have a state-
effective date of April 19, 2022, into the
Georgia SIP. Further, EPA is finalizing
the incorporation by reference of
Georgia Rule 391-3-20—-.01—
Definitions; Rule 391-3—-20-.03, Covered
Vehicles; Exemptions; Rule 391-3-20-
.04—Emission Inspection Procedures;
Rule 391-3-20-.05—Emission
Standards, and Rule 391-3-20—-.11—
Inspector Qualifications and
Certification, all of which have a state-
effective date of March 21, 2023, into
the Georgia SIP. EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 4 Office (please contact the
person identified in the “For Further
Information Contact” section of this
preamble for more information).
Therefore, the revised materials as
stated above, have been approved by
EPA for inclusion in the State
implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.3

II1. Final Actions

EPA is approving the aforementioned
changes to various I/M regulations in
Chapter 391-3—20—Enhanced
Inspection and Maintenance, of the
Georgia SIP. Specifically, EPA is
finalizing the approval of the June 8,
2022, and June 6, 2023, SIP revisions
which amends Georgia Rules 391-3—-20—
.01—Definitions; Rule 391-3-20-.03,
Covered Vehicles; Exemptions; Rule

362 FR 27968 (May 22, 1997).
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391-3-20-.04—Emission Inspection
Procedures; Rule 391-3—-20—-.05—
Emission Standards; Rule 391-3—-20—
.09—Inspection Station Requirements;
Rule 391-3-20-.10—Certificates of
Authorization; Rule 391-3-20—.11—
Inspector Qualifications and
Certification; Rule 391-3-20-.13—
Certificate of Emission Inspection; Rule
391-3-20-.15—Repairs and Retests;
Rule 391-3—20-.17—Waivers; and Rule
391-3-20-.22—Enforcement.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, these actions
merely approve state law as meeting
Federal requirements and do not impose
additional requirements beyond those
imposed by state law. For that reason,
these actions:

e Are not significant regulatory
actions subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 14094 (88 FR
21879, April 11, 2023);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Do not have federalism implications
as specified in Executive Order 13132
(64 FR 43255, August 10, 1999);

¢ Are not subject to Executive Order
13045 (62 FR 19885, April 23, 1997)
because they approve a state program;

¢ Are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001); and

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement

Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) directs Federal agencies
to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that “no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

EPD did not evaluate EJ
considerations as part of its SIP
submittals; the CAA and applicable
implementing regulations neither
prohibit nor require such an evaluation.
EPA did not perform an EJ analysis and
did not consider EJ in these actions. Due
to the nature of the actions being taken
here, these actions are expected to have
a neutral to positive impact on the air
quality of the affected area.
Consideration of EJ is not required as
part of these actions, and there is no
information in the record inconsistent
with the stated goal of E.O. 12898 of
achieving EJ for people of color, low-
income populations, and Indigenous
peoples.

These actions are subject to the
Congressional Review Act, and EPA will

submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. These
actions are not a “major rule’” as defined
by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
these actions must be filed in the United
States Court of Appeals for the
appropriate circuit by April 9, 2024.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of these actions for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed
and shall not postpone the effectiveness
of such rule or action. These actions
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: February 2, 2024.

Jeaneanne Gettle,
Acting Regional Administrator, Region 4.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2.In §52.570(c), amend Table (1) by
revising the entries for “Rule 391-3-20—
.01,” “Rule 391-3-20-.03,” ‘“Rule 391—
3-20-.04,” “Rule 391-3-20-.05,” “Rule
391-3-20-.09,” “Rule 391-3-20-.10,”
“Rule 391-3-20-.11,” “Rule 391-3-20-
.13,” “Rule 391-3-20-.15,” “Rule 391—
3-20-.17,” and ‘“Rule 391-3-20-.22.”

The amendments read as follows:

§52.570 Identification of plan.
* * * * *
(C) * % %
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TABLE 1 TO PARAGRAPH (c)—EPA-APPROVED GEORGIA REGULATIONS

State
State citation Title/subject effective EPA approval date Explanation
date
391-3-20 ...ooociiiiiiis Enhanced Inspection and Maintenance
391-3-20-.01 ...ccccvvvennen Definitions .......cccccveennes 3/21/2023 2/9/2024, [Insert citation
of publication].
391-3-20-.038 ................ Covered Vehicles; Ex- 3/21/2023 2/9/2024, [Insert citation
emptions. of publication].
391-3-20-.04 ................ Emission Inspection 3/21/2023 2/9/2024, [Insert citation
Procedures. of publication].
391-3-20-.05 .....ccoeeeueen Emission Standards ...... 3/21/2023 2/9/2024, [Insert citation
of publication].
391-3-20-.09 ......ccoc.eee Inspection Station Re- 4/19/2022 2/9/2024, [Insert citation
quirements. of publication].
391-3-20—.10 ....ccccenee Certificates of Author- 4/19/2022 2/9/2024, [Insert citation
ization. of publication].
391-3-20—.11 ..o Inspector Qualifications 3/21/2023 2/9/2024, [Insert citation
and Certification. of publication].
391-3-20-.13 ....cceeeueee Certificate of Emission 4/19/2022 2/9/2024, [Insert citation
Inspection. of publication].
391-3-20—-.15 ......cceeeees Repairs and Retests ..... 4/19/2022 2/9/2024, [Insert citation
of publication].
391-3-20—-.17 .eeevvveen Waivers ......ccccceeveeevennne 4/19/2022 2/9/2024, [Insert citation
of publication].
391-3-20-.22 ......ccc...... Enforcement .................. 4/19/2022 2/9/2024, [Insert citation
of publication].
* * * * *

[FR Doc. 2024-02521 Filed 2—-8-24; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2023-0479; FRL—11425—
03-R9]

Air Plan Approval; California;
California Air Resources Board;
Volatile Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a revision to the California Air
Resources Board (CARB) portion of the
California State Implementation Plan
(SIP). This revision concerns emissions
of volatile organic compounds (VOGCs)
from vapor recovery systems of gasoline
cargo tanks. We are approving a local

rule that regulates this emission source
under the Clean Air Act (CAA or the
Act).

DATES: This rule is effective March 11,
2024.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2023-0479. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information. If
you need assistance in a language other
than English or if you are a person with

a disability who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: La
Kenya Evans-Hopper, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 972-3245 or by
email at evanshopper.lakenya@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

9 ¢ LE}

us,

Table of Contents

I. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Proposed Action

On November 2, 2023 (88 FR 75246),
the EPA proposed to approve the
following rule into the California SIP.
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Local agency Regulation or provision Regulation title or subject Amended Submitted
CARB ......ccoeeune California Code of Regulations, Title 17, Division 3, | Certification of Vapor Recovery Sys- **07/12/23 09/13/23
Chapter 1, Subchapter 8, Article 1, Section tems for Cargo Tanks.
94014, except sub-sections (a)—(d) *.
CARB .....ccceceeene Certification Procedure CP-204 ..........ccccovoiiveennenne Certification Procedure for Vapor Re- 07/12/23 09/13/23
covery Systems of Cargo Tanks.

* Letter dated September 21, 2023, from Michael Benjamin, Chief, Air Quality Planning and Science Division, to Martha Guzman, Regional Ad-
ministrator, EPA Region IX. The letter states that Section 94014, sub-sections (a)—(d), that describe fee provisions, were inadvertently submitted
to the EPA. Therefore, CARB withdrew Section 94014, sub-sections (a)—(d), from consideration for inclusion into the SIP. The EPA is not acting
on Section 94014, sub-sections (a)—(d) in this rulemaking.

**The California Air Resources Board amended the introductory paragraph of 17 California Code of Regulations Section 94014 on July 12,
2023, and the changed was filed with Thomson Reuters Westlaw on August 29, 2023. Therefore, the amendment for Section 94014 will be re-

corded as July 12, 2023.

We proposed to approve this rule
because we determined that it complies
with the relevant CAA requirements.
Our proposed action contains more
information on the rule and our
evaluation.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received two comments
that concerned issues outside the scope
of this rulemaking. These comments are
available for review in the docket for
this action.

III. EPA Action

No comments were submitted that
change our assessment of the rule as
described in our proposed action.
Therefore, as authorized in section
110(k)(3) of the Act, the EPA is fully
approving this rule into the California
SIP. The July 12, 2023 versions of
CARB’s California Code of Regulations
(CCR), Title 17, Division 3, Chapter 1,
Subchapter 8, Article 1, Section 94014
and CP-204 Certification Procedure for
Vapor Recovery Systems of Cargo Tanks
(incorporated by reference) will replace
the previously approved versions of this
regulation in the SIP.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of California
Air Resources Board, California Code of
Regulations, Title 17, Division 3,
Chapter 1, Subchapter 8, Article 1,
Section 94014—Certification of Vapor
Recovery Systems—Cargo Tanks,
excluding sub-sections (a) through (d),
amended on July 12, 2023, and
Certification Procedure—CP-204
Certification Procedure for Vapor
Recovery Systems of Cargo Tanks,
amended on July 12, 2023 (incorporated
by reference), both of which regulates
VOCs from vapor recovery systems of

gasoline cargo tanks. The EPA has
made, and will continue to make, these
documents available through
www.regulations.gov and at the EPA
Region IX Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 14094 (88 FR
21879, April 11, 2023);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not subject to Executive Order
13045 (62 FR 19885, April 23, 1997)
because it approves a state program;

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994) directs Federal
agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. The EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” The EPA
further defines the term fair treatment to
mean that “no group of people should
bear a disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The State did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. The EPA did not perform an
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EJ analysis and did not consider EJ in
this action. Consideration of EJ is not
required as part of this action, and there
is no information in the record
inconsistent with the stated goal of
Executive Order 12898 of achieving
environmental justice for people of
color, low-income populations, and
Indigenous peoples.

This action is subject to the
Congressional Review Act, and the EPA
will submit a rule report to each House
of the Congress and to the Comptroller
General of the United States. This action
is not a “major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 9, 2024.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for

the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: February 5, 2024.
Martha Guzman Aceves,
Regional Administrator, Region IX.

For the reasons stated in the
preamble, the Environmental Protection
Agency amends part 52, chapter I, title
40 of the Code of Federal Regulations as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2.In §52.220a, amend paragraph (c)
by:

m a. In Table 1, revising the entry
“94014” and,;

m b. In Table 2 revising the entry for
“Certification Procedure CP-204
Certification Procedure for Vapor
Recovery Systems of Cargo Tanks”.

The revisions read as follows:

§52.220a Identification of plan—in part.
* * * * *
(C) * x %

TABLE 1—EPA-APPROVED STATUTES AND STATE REGULATIONS 1

State
State citation Title/subject effective EPA approval date Additional explanation
date

Title 17 (Public Health), Division 3 (Air Resources), Chapter 1 (Air Resources Board); Subchapter 8 (Compliance With Nonvehicular
Emissions Standards); Article 1 (Vapor Recovery Systems in Gasoline Marketing Operations)

Certification of Vapor Recov-
ery Systems for Cargo
Tanks.

* *

7/12/2023 2/9/2024, [INSERT FEDERAL
REGISTER CITATION].

* * *

Submitted on September 13, 2023 as an at-
tachment to a letter dated September 21,
2023.

* *

1Table 1 lists EPA-approved California statutes and regulations incorporated by reference in the applicable SIP. Table 2 of paragraph (c) lists
approved California test procedures, test methods and specifications that are cited in certain regulations listed in Table 1. Approved California
statutes that are nonregulatory or quasi-regulatory are listed in paragraph (e).

TABLE 2—EPA-APPROVED CALIFORNIA TEST PROCEDURES, TEST METHODS, AND SPECIFICATIONS

State
Title/subject effective EPA approval date Additional explanation
date

Certification Procedure CP-204 Certification
Procedure for Vapor Recovery Systems of
Cargo Tanks.

* *

7/12/2023 2/9/2024, [INSERT FEDERAL
REGISTER CITATION].

Submitted on September 13, 2023 as an at-
tachment to a letter dated September 21,
2023.

* * * * *
[FR Doc. 2024—02659 Filed 2—-8—24; 8:45 am]
BILLING CODE 6560-50—-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 405, 410, 416, 419, 424,
485, 488, and 489

Office of the Secretary

45 CFR Part 180
[CMS—1786—-CN]
RIN 0938—-AV09

Medicare Program: Hospital Outpatient
Prospective Payment and Ambulatory
Surgical Center Payment Systems;
Quality Reporting Programs; Payment
for Intensive Outpatient Services in
Hospital Outpatient Departments,
Community Mental Health Centers,
Rural Health Clinics, Federally
Qualified Health Centers, and Opioid
Treatment Programs; Hospital Price
Transparency; Changes to Community
Mental Health Centers Conditions of
Participation, Changes to the Inpatient
Prospective Payment System Medicare
Code Editor; Rural Emergency
Hospital Conditions of Participation
Technical Correction; Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).
ACTION: Final rule with comment period;
correction.

SUMMARY: This document corrects
technical and typographical errors in
the final rule with comment period that
appeared in the Federal Register on
November 22, 2023, titled ‘“Medicare
Program: Hospital Outpatient
Prospective Payment and Ambulatory
Surgical Center Payment Systems;
Quality Reporting Programs; Payment
for Intensive Outpatient Services in
Hospital Outpatient Departments,
Community Mental Health Centers,
Rural Health Clinics, Federally
Qualified Health Centers, and Opioid
Treatment Programs; Hospital Price
Transparency; Changes to Community
Mental Health Centers Conditions of
Participation, Changes to the Inpatient
Prospective Payment System Medicare
Code Editor; Rural Emergency Hospital
Conditions of Participation Technical
Correction” (referred to hereafter as the
“CY 2024 OPPS/ASC final rule with
comment period”).

DATES:

Effective Date: This correcting
document is effective February 9, 2024.
Applicability Date: This correcting
document is applicable January 1, 2024.

FOR FURTHER INFORMATION CONTACT:

Au’Sha Washington via email,
Ausha.Washington@cms.hhs.gov or at
(410) 786-3736.

Ambulatory Surgical Center (ASC)
Payment System, contact Scott Talaga
via email at Scott.Talaga@cms.hhs.gov
or Mitali Dayal via email at
Mitali.Dayal2@cms.hhs.gov.

Ambulatory Surgical Center Quality
Reporting (ASCQR) Program policies,
contact Anita Bhatia via email at
Anita.Bhatia@cms.hhs.gov.

Ambulatory Surgical Center Quality
Reporting (ASCQR) Program measures,
contact Marsha Hertzberg via email at
marsha.hertzberg@cms.hhs.gov.

Hospital Outpatient Quality Reporting
(OQR) Program policies, contact
Kimberly Go via email Kimberly.Go@
cms.hhs.gov.

Hospital Outpatient Quality Reporting
(OQR) Program measures, contact Janis
Grady via email Janis.Grady@
cms.hhs.gov.

Hospital Price Transparency (HPT)
policies, contact Terri Postma via email
PriceTransparencyHospitalCharges@
cms.hhs.gov.

Medicare coverage of opioid use
disorder treatment services furnished by
opioid treatment programs, contact
Lindsey Baldwin, (410) 786—1694,
Ariana Pitcher, (667) 290—8840, or OTP_
Medicare@cms.hhs.gov.

OPPS Status Indicators (SI) and
Comment Indicators (CI), contact
Marina Kushnirova via email at
Marina.Kushnirova@cms.hhs.gov.

Rural Emergency Hospital Quality
Reporting (REHQR) Program policies,
contact Anita Bhatia via email at
Anita.Bhatia@cms.hhs.gov.

Rural Emergency Hospital Quality
Reporting (REHQR) Program measures,
contact Melissa Hager via email
Melissa.Hager@cms.hhs.gov.

OPPS Data (APC Weights, Conversion
Factor, Copayments, Cost-to-Charge
Ratios (CCRs), Data Claims, Geometric
Mean Calculation, Outlier Payments,
and Wage Index), contact Erick Chuang
via email at Erick.Chuang@cms.hhs.gov,
or Scott Talaga via email at
Scott.Talaga@cms.hhs.gov or Josh
McFeeters via email at
Joshua.McFeeters@cms.hhs.gov.

All Other Issues Related to Hospital
Outpatient Payments Not Previously
Identified, contact the OPPS mailbox at
OutpatientPPS@cms.hhs.gov.

All Other Issues Related to the
Ambulatory Surgical Center Payments
Not Previously Identified, contact the
ASC mailbox at ASCPPS@cms.hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2023-24293 of November
22,2023 (88 FR 81540), there were a
number of technical and typographical
errors that are identified and corrected
in this correcting document. The
corrections in this correcting document
are effective as if they had been
included in the document that appeared
in the November 22, 2023 Federal
Register. Accordingly, the corrections
are effective January 1, 2024.

II. Summary of Errors
A. Summary of Errors in the Preamble

1. Hospital Outpatient Prospective
Payment System (OPPS) Corrections

On pages 81546, 82156, 82157, and
82158, we are correcting the estimates of
the changes in payments to account for
our correction to apply the trim that we
inadvertently failed to apply to claims
for the Hyperbaric Oxygen Therapy APC
(APC 5061). When an individual claim
contains 50 or more units on the
primary code’s line used for ratesetting,
the OPPS ratesetting programs exclude,
or trim, these lines from the calculation
of the geometric mean for an ambulatory
payment classification (APC). However,
this trim was inadvertently not included
in the ratesetting process for two APCs:
Hyperbaric Oxygen Therapy (APC 5061)
and Ancillary Outpatient Services When
Patient Dies (APC 5881). We are
applying this trim and removing these
lines where the primary code’s units
contain 50 or more units for CY 2024
OPPS ratesetting. The geometric mean
cost for APC 5061 will change
significantly as a result of this trim,
from what was originally $75.61 to
$135.89, because there is a claim for this
APC that contained more than 50 units
on an individual line that was originally
used in CY 2024 OPPS ratesetting.

In addition, the change in the
geometric mean cost for APC 5061
necessitates changing the OPPS weight
scalar and OPPS relative payment
weights to maintain budget neutrality
for CY 2024, which results in changes
in OPPS payment rates for items and
services calculated using the weight
scalar.

On page 81578, we are correcting the
weight scalar to use the updated number
calculated after correct application of
the trim.

On pages 81592, 81593, and 81595,
we are correcting several figures used in
the sample calculations of the full
national unadjusted payment rate, the
reduced national unadjusted payment
rate, and the adjusted copayment
amount for an APC group to use the
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figures after application of the trim and
resulting change in the payment rates.

On page 81669, we are adding
additional language that we
inadvertently omitted regarding HCPCS
codes G2066 (Interrogation device
evaluation(s), (remote) up to 30 days;
implantable cardiovascular physiologic
monitor system, implantable loop
recorder system, or subcutaneous
cardiac rhythm monitor system, remote
data acquisition(s), receipt of
transmissions and technician review,
technical support and distribution of
results), 93297 (Interrogation device
evaluation(s), (remote) up to 30 days;
implantable cardiovascular physiologic
monitor system, including analysis of 1
or more recorded physiologic
cardiovascular data elements from all
internal and external sensors, analysis,
review(s) and report(s) by a physician or
other qualified health care professional),
and 93298 (Interrogation device
evaluation(s), (remote) up to 30 days;
subcutaneous cardiac rhythm monitor
system, including analysis of recorded
heart rhythm data, analysis, review(s)
and report(s) by a physician or other
qualified health care professional).
Specifically, we are adding language
that we inadvertently omitted stating
that the OPPS status indicators for CPT
codes 93297 and 93298 have been
revised to indicate that they will be
separately payable under the OPPS.

On page 81801, in the table titled
“Table 95: Skin Substitute Assignments
to High-Cost and Low-Cost Groups for
CY 2024, we are correcting an
inadvertent error in the skin substitute
group assignment for HCPCS code
Q4282 (Cygnus dual, per square
centimeter) for CY 2023 and CY 2024.
HCPCS code Q4282 is assigned to the
high-cost skin substitute group for those
years.

2. Ambulatory Surgical Center (ASC)
Payment System Corrections

On pages 81958 and 82162, our
application of the trim and correction to
the OPPS weight scalar and OPPS
relative payment weights, results in a
change to the OPPS payment rates. The
revised OPPS payment rates required an
alteration in our estimate of prospective
aggregate ASC expenditures, which in
turn necessitates a correction to the ASC
weight scalar and ASC relative payment
weights because the ASC Payment
System ratesetting methodology utilizes
the scaled OPPS relative weights.
Therefore, we are revising our ASC
weight scalar from 0.8881 to 0.889.

3. Hospital Outpatient Quality
Reporting (OQR) Program Corrections

On page 81971, we are correcting the
Cataracts Visual Function measure CBE
number and endorsement date.
Additionally, we are replacing
inadvertently included language that
did not pertain to the Cataracts Visual
Function measure with the measure
endorsement removal information.

On page 81993, in the table titled
“Table 128: Finalized Hospital OQR
Program Measure Set for the CY 2026
Payment Determination,” we are adding
a dagger symbol (“1”) after the Cataracts
Visual Function measure name, noting
that the CBE endorsement for this
measure was removed. We are also
adding two double dagger symbols
(“t1’) both following the COVID-19
Vaccination Among Health Care
Personnel (HCP) measure name in Table
128 and as a table note following the
table to inform readers that the CBE
number was assigned to the original
version of the COVID-19 Vaccination
Coverage Among HCP measure but not
the modified version of the measure that
we finalized in the CY 2024 OPPS/ASC
final rule with comment period.

On page 81994, in the table titled
“Table 129: Finalized Hospital OQR
Program Measure Set for the CY 2027
Payment Determination and Subsequent
Years,” we are removing inadvertent
language related to the HOPD Procedure
Volume measure—a measure that was
proposed in the CY 2024 OPPS/ASC
proposed rule and not finalized after
consideration of the public comments
received—in the table and in the
associated table note following the table.
We are also adding a dagger symbol
(““t”) after the Cataracts Visual Function
measure name, noting that CBE
endorsement for this measure was
removed. We are also adding two
double dagger symbols (“t1’) both
following the COVID-19 Vaccination
Among Health Care Personnel measure
name in Table 129 and as a table note
following the table to inform readers
that the CBE number was assigned to
the original version of the COVID-19
Vaccination Coverage Among HCP
measure but not the modified version of
the measure that we finalized in the CY
2024 OPPS/ASC final rule with
comment period.

4. Ambulatory Surgical Center Quality
Reporting Program (ASCQR) Corrections

On page 82014, we are correcting the
citation to the CY 2024 OPPS/ASC
COVID-19 Vaccination Coverage
Among HCP measure modification
proposal for the ASCQR Program.

On page 82031, we are correcting the
link referenced in footnote 629 and
updating the footnote citation
accordingly.

On page 82037, in the table titled
“Table 139: Finalized ASCQR Program
Measure Set for the CY 2024 Reporting
Period/CY 2026 Payment
Determination”, we are correcting the
CBE number for the COVID-19
Vaccination Coverage Among HCP
measure. We also are adding two dagger
symbols (“t+t”) following the corrected
CBE number for the COVID-19
Vaccination Among Health Care
Personnel measure, and a related table
note following the table associated with
the two dagger symbols, to inform
readers that the CBE number was
assigned to the original version of the
COVID-19 Vaccination Coverage
Among HCP measure and not the
modified version of the measure that we
finalized in the CY 2024 OPPS/ASC
final rule with comment period.

On page 82038, in table titled “Table
140: Finalized ASCQR Program Measure
Set for the CY 2025 Payment
Determination/CY 2027 Payment
Determination”, we are correcting the
CBE numbers for the COVID-19
Vaccination Coverage Among HCP, and
the Risk-Standardized Patient-Reported
Outcome-Based Performance Measure
(PRO-PM) Following Elective Primary
Total Hip Arthroplasty (THA) and/or
Total Knee Arthroplasty (TKA) in the
ASC Setting (THA/TKA PRO-PM)
measures. We also are adding two
dagger symbols (“11”) following the
corrected CBE number for the COVID-
19 Vaccination Among Health Care
Personnel measure, and a related table
note following the table associated with
the two dagger symbols, to inform
readers that the CBE number was
assigned to the original version of the
COVID-19 Vaccination Coverage
Among HCP measure and not the
modified version of the measure that we
finalized in the CY 2024 OPPS/ASC
final rule with comment period.

On page 82142 through 82148, we
inadvertently neglected to carry over the
correct number of ASCs that performed
THA/TKA procedures and the average
number of paid Medicare FFS claims for
THA/TKA procedures performed by
ASCs in CY 2022, reflected in Table
138, into our burden calculation
estimates. We are correcting the
estimates of the number of ASCs that
will perform THA/TKA procedures and
the average number of THA/TKA
procedures that will be performed by
ASCs for the CY 2025 through 2028
reporting periods as well as the
associated burden estimates for those
same reporting periods.
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5. Rural Emergency Health Quality
Reporting Program (REHQR) Corrections

On page 82072, in the first full
paragraph, first sentence, we incorrectly
stated that REHs would be granted the
opportunity to review their data before
the information is published during a
30-day review and corrections period in
our discussion of the preview period
policy and public reporting of quality
data generally. We are making
corrections to state that REHs would be
granted the opportunity to preview their
data before the information is published
during a 30-day preview period.
Similarly, in the following sentence, we
are replacing the current reference to
“preview process” to ‘“preview period
policy,” to make clear that the policy
described in this paragraph would align
with that of the Hospital OQR Program.
We are also adding inadvertently
omitted language to finalize our policies
as proposed related to public reporting
of quality data generally under the
REHQR Program and codifying these
policies at § 419.95(f).

On page 82073, we are adding
inadvertently omitted language to
finalize our policies as proposed related
to public reporting of REHQR Program
claims-based measures.

On page 82074, we are adding
inadvertently omitted language to
finalize our policies as proposed related
to public reporting of the Median Time
from ED Arrival to ED Departure for
Discharged ED Patients measure.

6. Hospital Price Transparency
Corrections

On pages 81545, 82081, 82082, 82084,
82085, 82088, 82097, 82113, and 82120,
we made grammatical and typographical
€ITOTS.

On page 81547, we made a technical
error. Specifically, the summary
language that we included in the CY
2024 OPPS/ASC proposed rule was not
updated to reflect the hospital price
transparency regulatory impact analysis
that we included in the CY 2024 OPPS/
ASC final rule with comment period.

On page 82081, we made a technical
error in our reference to the
Consolidated Appropriations Act, 2021.

On pages 82099 and 82118, we
inadvertently left out the links to
articles referenced in the footnotes
which should be included for ease of
access.

On page 82171, we made a technical
error in the link included in footnote
858 such that it does not direct the
reader to the article referenced.

7. Medicare Coverage for Opioid Use
Disorder Treatment Services Corrections
Furnished by Opioid Treatment
Programs Corrections

On page 81850, in the second full
sentence in the third column, the
citations to the CY 2024 Physician Fee
Schedule (PFS) final rule are incorrect
and should have instead read 88 FR
79089 through 79093. In that same
sentence, the current policy description
is inaccurate. We are correcting these
errors by replacing the sentence with
the following: “‘Currently, periodic
assessments are allowed to be furnished
via audio-only telecommunication
through CY 2023, and in the CY 2024
PFS final rule (88 FR 79089 through
79093), we finalized that periodic
assessments may be furnished audio-
only through the end of CY 2024, to the
extent that use of audio-only
communications technology is
permitted under the applicable
SAMHSA and DEA requirements at the
time the service is furnished, and all
other applicable requirements are met.”

On pages 81854, 81855 and 82162, we
are making corrections to the value of
the payment adjustment for IOP services
furnished by OTPs due to technical
corrections to the OPPS weight scalar.

B. Summary of Errors in and Corrections
to the OPPS and ASC Addenda Posted
on the CMS Website

1. Hospital Outpatient Prospective
Payment System (OPPS) Addenda
Summary of Errors

a. Errors in Addendum A

Due to the technical correction to
apply a trim to lines for the primary
codes for two APCs, Hyperbaric Oxygen
Therapy (APC 5061) and Ancillary
Outpatient Services When Patient Dies
(APC 5881), which remove the resulting
excluded claims from CY 2024 OPPS
ratesetting, there is a significant change
to the geometric mean cost for APC
5061. As there is a significant change in
the payment rate for APC 5061, we had
to slightly reduce the OPPS weight
scalar and relative payment weights to
maintain OPPS budget neutrality. This
change results in a slight reduction in
payment rates for other OPPS items and
services calculated using the weight
scalar. As a result of the technical
correction to apply the trim and the
associated adjustment to the weight
scalar, all payment rates and copayment
amounts for items and services
calculated using the weight scalar have
changed in Addendum A. We note that
these changes to the OPPS payments
and copayments are minor. The updated
file is available online on the CMS

website at https://www.cms.gov/
medicare/payment/prospective-
payment-systems/hospital-outpatient.

b. Errors in Addendum B

Due to the technical correction to
apply the trim to two APCs, Hyperbaric
Oxygen Therapy (APC 5061) and
Ancillary Outpatient Services When
Patient Dies (APC 5881), which remove
the resulting excluded claims from CY
2024 OPPS ratesetting, there is a
significant change to the geometric
mean cost for APC 5061. As there is a
significant change in the payment rate
for APC 5061, we had to slightly reduce
the OPPS weight scalar and relative
payment weights to maintain OPPS
budget neutrality. This change results in
a slight reduction in payment rates for
other OPPS items and services
calculated using the weight scalar. This
correction will require minor changes to
most payment and copayment rates in
Addendum B. The updated file is
available online on the CMS website at
https://www.cms.gov/medicare/
payment/prospective-payment-systems/
hospital-outpatient.

We inadvertently failed to account for
the cost of a device that is an integral
part of the kidney histotripsy procedure
in our assignment of HCPCS code C9790
(Histotripsy (i.e., non-thermal ablation
via acoustic energy delivery) of
malignant renal tissue, including image
guidance) to APC 1575, which has
payment rate of $12,500.50 and a
minimum unadjusted copayment of
$2,500.10. We failed to include the cost
of the device for the kidney histotripsy
procedure in the payment rate that we
reported for HCPCS code C9790 in the
CY 2024 OPPS/ASC final rule. To
correct this error, we are assigning
HCPCS code C9790 to the APC with a
payment rate that includes the device
cost for the kidney histotripsy
procedure—APC 1576—with a payment
rate of $17,500.50 and a minimum
unadjusted copayment of $3,500.10.

We incorrectly assigned status
indicator “E1” to CPT code 90623
(Meningococcal pentavalent vaccine,
conjugated Men A, C, W, Y- tetanus
toxoid carrier, and Men B-FHbp, for
intramuscular use), meaning the code is
not covered by Medicare, even though
the meningococcal vaccine has approval
from the Food and Drug Administration
(FDA). We are correcting the error by
changing the status indicator from “E1”
to “M,” to indicate that the code is not
paid under the OPPS.

We incorrectly assigned HCPCS code
A9272 (Wound suction, disposable,
includes dressing, all accessories and
components, any type, each) status
indicator “E1” to indicate that the code
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is not covered by Medicare, even though
this code is payable under the Home
Health Prospective Payment System
(HH PPS) effective January 1, 2024. We
are correcting this error by changing the
status indicator from “E1” to “A” to
indicate that the code is payable under
a fee schedule or payment system other
than the OPPS.

We incorrectly listed HCPCS code
C7561 (Debridement, bone (includes
epidermis, dermis, subcutaneous tissue,
muscle and/or fascia, if performed); first
20 sq cm or less with manual
preparation and insertion of drug-
delivery device(s), deep (e.g.,
subfascial)) as an active code with an
OPPS status indicator of “E1” to
indicate that the code is an ASGC-only
code that is not separately payable
under the OPPS because the combined
service, as described by the code, is not
reasonable and necessary. However, this
code already exists as HCPCS code
C7500 (Debridement, bone including
epidermis, dermis, subcutaneous tissue,
muscle and/or fascia, if performed, first
20 sq cm or less with manual
preparation and insertion of deep (e.g.,
subfacial) drug-delivery device(s)), and
therefore this service does not require a
new HCPCS code. Consequently, we are
deleting HCPCS code C7561 and will
not be establishing the code for the
January 2024 update.

We inadvertently assigned CPT code
96202 (Multiple-family group behavior
management/modification training for
parent(s)/guardian(s)/caregiver(s) of
patients with a mental or physical
health diagnosis, administered by
physician or other qualified health care
professional (without the patient
present), face-to-face with multiple sets
of parent(s)/guardian(s)/caregiver(s);
initial 60 minutes) a status indicator of
“E1,” which indicates that the code is
not covered by Medicare, even though
this code is payable in settings other
than the outpatient hospital setting. We
also incorrectly assigned CPT code
96203 (Multiple-family group behavior
management/modification training for
parent(s)/guardian(s)/caregiver(s) of
patients with a mental or physical
health diagnosis, administered by
physician or other qualified health care
professional (without the patient
present), face-to-face with multiple sets
of parent(s)/guardian(s)/caregiver(s);
each additional 15 minutes (list
separately in addition to code for
primary service)) a status indicator of
“N,” which means that a service is
payable in the OPPS but its cost is
packaged into an associated primary
service, because CPT code 96203 is an
add-on code that is billed with CPT
code 96202. However, an add-on service

cannot have a payable status in the
OPPS when its associated primary
service has a non-payable status in the
OPPS. These services are covered
Medicare services and are assigned
payable indicators under the Physician
Fee Schedule (PFS). While these
services are not payable under OPPS,
they are payable under the PFS;
therefore, we are correcting the status
indicator to “A.”

c. Errors in Addendum C

Due to the technical correction to
apply a trim to two APCs, Hyperbaric
Oxygen Therapy (APC 5061) and
Ancillary Outpatient Services When
Patient Dies (APC 5881) and removing
the resulting excluded claims from CY
2024 OPPS ratesetting, there is a
significant change to the geometric
mean cost for APC 5061. As there is a
significant change in the payment rate
for APC 5061, we had to slightly reduce
the OPPS weight scalar and relative
payment weights to maintain OPPS
budget neutrality. This change results in
a slight reduction in payment rates for
other OPPS items and services
calculated using the weight scalar. This
correction will require minor changes to
most payment and copayment rates in
Addendum C. The updated file is
available online on the CMS website at
https://www.cms.gov/medicare/
payment/prospective-payment-systems/
hospital-outpatient.

We inadvertently failed to consider
the cost of a device that is an integral
part of the kidney histotripsy procedure
when we assigned HCPCS code C9790
to APC 1575, which has payment rate of
$12,500.50 and a minimum unadjusted
copayment of $2,500.10. We failed to
include the cost of the device for the
kidney histotripsy procedure in the
payment rate that we reported for
HCPCS code C9790 in the CY 2024
OPPS/ASC final rule with comment
period. To correct this error, we are
assigning HCPCS code C9790 to the
APC with a payment rate that includes
the device cost for the kidney
histotripsy procedure—APC 1576—with
a payment rate of $17,500.50 and a
minimum unadjusted copayment of
$3,500.10.

d. Errors in Addendum P

Due to the technical correction to
apply a trim to lines for the primary
codes for two APCs, Hyperbaric Oxygen
Therapy (APC 5061) and Ancillary
Outpatient Services When Patient Dies
(APC 5881), which remove the resulting
excluded claims from CY 2024 OPPS
ratesetting, there is a significant change
to the geometric mean cost for APC
5061. As there is a significant change in

the payment rate for APC 5061, we had
to slightly reduce the OPPS weight
scalar and relative payment weights to
maintain OPPS budget neutrality. This
change results in a slight reduction in
payment rates for other OPPS items and
services calculated using the weight
scalar. The device offset amounts
displayed in Addendum P are
calculated by multiplying the OPPS
APC payment rate by a procedure’s
device offset percentage, and therefore
the correction to OPPS APC payment
rates affects the affects the device offset
amounts for any affected APCs.
Therefore, we have recalculated the
device offset amounts for both device-
intensive and non-device-intensive
procedures in Addendum P.

To view the corrected CY 2024 OPPS
status indicators, APC assignments,
relative weights, payment rates,
copayment rates, device-intensive
status, and short descriptors for
Addenda A, B, C, and P that resulted
from the technical corrections described
in this correcting document, we refer
readers to the Addenda and supporting
files that are posted on the CMS website
at: https://www.cms.gov/medicare/
payment/prospective-payment-systems/
hospital-outpatient/. Select “CMS—
1786—CN” from the list of regulations.
All corrected Addenda for this
correcting document are contained in
the zipped folder titled “2024 OPPS
Final Rule Addenda” at the bottom of
the page for CMS-1786—-CN.

2. Ambulatory Surgical Center (ASC)
Payment System Addenda Summary of
Errors

a. Errors in Addendum AA

Due to the technical correction to
apply a trim to lines for the primary
codes for two APCs, Hyperbaric Oxygen
Therapy (APC 5061) and Ancillary
Outpatient Services When Patient Dies
(APC 5881), which remove the resulting
excluded claims from CY 2024 OPPS
ratesetting, there is a significant change
to the geometric mean cost for APC
5061. As there is a significant change in
the payment rate for APC 5061, we had
to slightly reduce the OPPS weight
scalar and relative payment weights to
maintain OPPS budget neutrality. This
change results in a slight reduction in
payment rates for other OPPS items and
services calculated using the weight
scalar. The correction to apply the trim
to APC 5061 and the resulting change to
the OPPS weight scalar, OPPS relative
payment weights, and OPPS payment
rates necessitate a revision to the CY
2024 ASC weight scalar and ASC
payment rates, which results in changes
in the columns titled “Final CY 2024
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Payment Weight” and “Final CY 2024
Payment Rate” in Addendum AA to
separately paid covered surgical
procedures that are not paid at the PFS-
equivalent rate.

We inadvertently failed to account for
the cost of a device that is an integral
part of the kidney histotripsy procedure
when establishing a payment rate for
HCPCS code C9790 (Histotripsy (i.e.,
non-thermal ablation via acoustic
energy delivery) of malignant renal
tissue, including image guidance),
which has a payment weight of
127.0479 and a payment rate of
$6,798.84. However, we failed to
include the cost of the device for the
kidney histotripsy procedure in the
payment rate that we reported for
HCPCS code C9790 in the CY 2024
OPPS/ASC final rule. To correct this
error, we are replacing the payment
weight of 127.0479 and the payment
rate of $6,798.84 with the payment
weight of 177.8649 and the payment
rate of $9,527.91, respectively, for
HCPCS code C9790 in Addendum AA.

We inadvertently omitted CPT code
0810T (Subretinal injection of a
pharmacologic agent, including
vitrectomy and 1 or more retinotomies)
from Addendum AA. As we explained
in pages 81617 through 81618 of the CY
2024 OPPS/ASC final rule with
comment period, CPT code 0810T is
replacing HCPCS code C9770. We are
correcting this error in Addendum AA
by adding CPT code 0810T (Subretinal
injection of a pharmacologic agent,
including vitrectomy and 1 or more
retinotomies).

We inadvertently created HCPCS code
C7561 (Debridement, bone (includes
epidermis, dermis, subcutaneous tissue,
muscle and/or fascia, if performed); first
20 sq cm or less with manual
preparation and insertion of drug-
delivery device(s), deep (e.g., subfascial)
to describe the code pair combination of
CPT code 11044 (Debridement, bone
(includes epidermis, dermis,
subcutaneous tissue, muscle and/or
fascia, if performed); first 20 sq cm or
less) and CPT code 20700 (Manual
preparation and insertion of drug-
delivery device(s), deep (e.g., subfascial)
(list separately in addition to code for
primary procedure). This code pair
currently exists as HCPCS code C7500
(Debridement, bone including
epidermis, dermis, subcutaneous tissue,
muscle and/or fascia, if performed, first
20 sq cm or less with manual
preparation and insertion of deep (e.g.,
subfacial) drug-delivery device(s)).
Because C7500 already describes this
code pair, this code pair does not
require a new HCPCS code. We are
correcting this error in Addenda AA and

FF by adding HCPCS code C7500 and
removing HCPCS code C7561.

On page 81922 of the CY 2024 OPPS/
ASC final rule with comment period, we
stated we would finalize a device-
intensive assignment with the default
device offset percentage of 31 percent
and assign a payment indicator of “J8”
to HCPCS code C9734 (Focused
ultrasound ablation/therapeutic
intervention, other than uterine
leiomyomata, with magnetic resonance
(mr) guidance) for CY 2024; however, in
Addendum AA, we inadvertently
assigned a payment indicator of “G2” to
this code. Therefore, in Addendum AA,
in the column titled “CY 2024 Payment
Indicator,” we are replacing payment
indicator “G2” with payment indicator
“J8”’—Device-intensive procedure; paid
at adjusted rate—and are revising the
ASC payment weight and payment rate
to 152.9811 and $8,186.63, respectively.

On page 81921 of the CY 2024 OPPS/
ASC final rule with comment period, we
stated we are finalizing our proposed
device offset amounts for CPT code
58356, which exceeded our device-
intensive threshold of 30 percent and to
which we assigned device-intensive
status and a payment indicator of “J8"—
Device-intensive procedure; paid at
adjusted rate. However, in Addendum
AA, we inadvertently assigned a
payment indicator of “G2” to this code.
Therefore, in Addendum AA, we are
correcting the payment indicator in the
column titled “CY 2024 Payment
Indicator” to “J8” and are revising the
payment weight and payment rate to
62.4392 and $3,341.37, respectively.

We inadvertently assigned CPT codes
0266T and 0620T and HCPCS code
C9790 a discounting status of “Y”’ (Yes)
in the column titled “Subject to
Multiple Procedure Discounting”. Our
multiple procedure discounting logic
assigns a discounting status of “N”’ (No)
to procedures with a status indicator
“S,” which indicates that the procedure
or service is separately paid and is not
subject to multiple procedure
discounting under the OPPS. We
assigned CPT codes 0266T and 0620T
and HCPCS code C9790 to status
indicator “S” in OPPS Addendum B for
CY 2024, and therefore, these codes
should have a discounting status of “N”’
based on our multiple procedure
discounting policy (72 FR 42513
through 42516). Therefore, we are
correcting this error by deleting “Y”
(Yes) and inserting “N”’ (No) in the
column titled “Subject to Multiple
Procedure Discounting,”” indicating that
the procedure is not subject to multiple
procedure discounting, for CPT codes
0266T and 0620T and HCPCS code
C9790.

b. Errors in Addendum BB

The correction to apply the trim to
APC 5061 and the resulting change to
the OPPS weight scalar and OPPS
payment rates, necessitate a revision to
the CY 2024 ASC weight scalar and ASC
payment rates for certain separately
paid ancillary procedures that are not
paid at the PFS-equivalent rate. The
correction to the ASC weight scalar and
OPPS payment rates result in changes in
the columns titled “Final CY 2024
Payment Weight” and “Final CY 2024
Payment Rate” in Addendum BB to
separately paid ancillary procedures
that are not paid at the PFS-equivalent
rate.

We inadvertently assigned payment
indicator ““J7’—OPPS pass-through
device paid separately when provided
integral to a surgical procedure on ASC
list; payment contractor-priced—to both
HCPCS codes C1831 (Interbody cage,
anterior, lateral or posterior,
personalized (implantable)) and C1604
(Graft, transmural transvenous arterial
bypass (implantable), with all delivery
system components) as both these
devices are approved OPPS pass-
through devices for CY 2024. However,
these devices are not separately payable
under the ASC payment system for CY
2024. Accordingly, we are correcting
these errors in Addendum BB by
deleting “J7” in the column titled “Final
CY 2024 Payment Indicator” and
replacing it with “N1”—Packaged
service/item; no separate payment made
for both HCPCS codes C1831 and
C1604.

b. Errors in Addendum FF

The correction to apply the trim to
APC 5061 and the resulting change to
the OPPS weight scalar and OPPS
payment rates, necessitate a revision to
the CY 2024 ASC weight scalar, ASC
relative payment weights, and ASC
payment rates and the device offset
amounts/device portions for device-
intensive procedures because device
offset amounts are held at the OPPS rate
(i.e., the OPPS payment rate multiplied
by the device offset percentage) for
device-intensive procedures. Further,
the correction to the ASC weight scalar
necessitates a correction to ASC
payment rates, which requires a
correction to the device offset amounts/
device portions for non device-intensive
procedures because the device offset
amounts are held at the ASC rate (i.e.,
the ASC payment rate multiplied by the
device offset percentage) for these
procedures.

We inadvertently omitted CPT code
0810T (Subretinal injection of a
pharmacologic agent, including
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vitrectomy and 1 or more retinotomies)
from Addendum FF. As we explained in
pages 81617 through 81618 of the CY
2024 OPPS/ASC final rule with
comment period, we finalized our
proposal to delete HCPCS code C9770
and reassign CPT code 0810T to APC
1563. We are correcting this error by
adding CPT code 0810T to Addendum
FF.

We inadvertently created HCPCS code
C7561 (Debridement, bone (includes
epidermis, dermis, subcutaneous tissue,
muscle and/or fascia, if performed); first
20 sq cm or less with manual
preparation and insertion of drug-
delivery device(s), deep (e.g., subfascial)
to describe the code pair combination of
CPT code 11044 (Debridement, bone
(includes epidermis, dermis,
subcutaneous tissue, muscle and/or
fascia, if performed); first 20 sq cm or
less) and CPT code 20700 (Manual
preparation and insertion of drug-
delivery device(s), deep (e.g., subfascial)
(list separately in addition to code for
primary procedure). This code pair
currently exists as HCPCS code C7500
(Debridement, bone including
epidermis, dermis, subcutaneous tissue,
muscle and/or fascia, if performed, first
20 sq cm or less with manual
preparation and insertion of deep (e.g.,
subfacial) drug-delivery device(s)).
Since this code pair currently is already
reflected in C7500, this code pair does
not require a new HCPCS code. We are
correcting this error by deleting HCPCS
code C7561 and adding HCPCS code
C7500.

On page 81922 of the CY 2024 OPPS/
ASC final rule with comment period, we
stated we would finalize a device-
intensive assignment with the default
device offset percentage of 31 percent to
HCPCS code C9734 (Focused ultrasound
ablation/therapeutic intervention, other
than uterine leiomyomata, with
magnetic resonance (mr) guidance) for
CY 2024; however, we inadvertently
assigned a payment indicator of “G2”"—
Non office-based surgical procedure
added in CY 2008 or later; payment
based on OPPS relative payment
weight—to HCPCS code C9734 in
Addendum FF. Therefore, we are
correcting the payment indicator in the
column titled “Final CY 2024 Payment
Indicator” for C9734 to “J8”’—device-
intensive procedure; paid at adjusted
rate. We are also correcting the device
offset percentage in the column titled
“Final CY 2024 Device Offset
Percentage” to 31 percent, and the
device offset amount in the column
titled “Final CY 2024 Device Offset
Amount/Device Portion” to $3,701.33.

We inadvertently provided incorrect
device offset amounts for CPT codes

0627T (Percutaneous injection of
allogeneic cellular and/or tissue-based
product, intervertebral disc, unilateral
or bilateral injection, with fluoroscopic
guidance, lumbar; first level); 0671 T
(Insertion of anterior segment aqueous
drainage device into the trabecular
meshwork, without external reservoir,
and without concomitant cataract
removal, one or more); 31295 (Nasal/
sinus endoscopy, surgical, with dilation
(e.g., balloon dilation); maxillary sinus
ostium, transnasal or via canine fossa);
58356 (Endometrial cryoablation with
ultrasonic guidance, including
endometrial curettage, when
performed); 66989 (Extracapsular
cataract removal with insertion of
intraocular lens prosthesis (1-stage
procedure), manual or mechanical
technique (e.g., irrigation and aspiration
or phacoemulsification), complex,
requiring devices or techniques not
generally used in routine cataract
surgery (e.g., iris expansion device,
suture support for intraocular lens, or
primary posterior capsulorrhexis) or
performed on patients in the
amblyogenic developmental stage; with
insertion of intraocular (e.g., trabecular
meshwork, supraciliary, suprachoroidal)
anterior segment aqueous drainage
device, without extraocular reservoir,
internal approach, one or more); and
66991 (Extracapsular cataract removal
with insertion of intraocular lens
prosthesis (1 stage procedure), manual
or mechanical technique (e.g., irrigation
and aspiration or phacoemulsification);
with insertion of intraocular (e.g.,
trabecular meshwork, supraciliary,
suprachoroidal) anterior segment
aqueous drainage device, without
extraocular reservoir, internal approach,
one or more) and HCPCS codes C9757
(Laminotomy (hemilaminectomy), with
decompression of nerve root(s),
including partial facetectomy,
foraminotomy and excision of herniated
intervertebral disc, and repair of annular
defect with implantation of bone
anchored annular closure device,
including annular defect measurement,
alignment and sizing assessment, and
image guidance; 1 interspace, lumbar)
and C9781 (Arthroscopy, shoulder,
surgical; with implantation of
subacromial spacer (e.g., balloon),
includes debridement (e.g., limited or
extensive), subacromial decompression,
acromioplasty, and biceps tenodesis
when performed).

On page 81921 of the CY 2024 OPPS/
ASC final rule with comment period, we
stated we are finalizing our proposed
device offset percentages for these codes
and displayed the final device offset
percentages in Addendum FF to CY

2024 OPPS/ASC final rule with
comment period. However, the device
offset percentages in the addendum do
not reflect these finalized device offset
amounts. Therefore, we are correcting
the device offset percentage in the
column titled “Final CY 2024 Device
Offset Percentage,” and we are
correcting the device offset amount in
the column titled “Final CY 2024
Device Offset Amount/Device Portion.”
Further, for CPT code 58356, the
corrected device offset percentage is
above our device-intensive threshold
and we are therefore assigning device-
intensive status to CPT code 58356. In
the column titled “CY 2024 Payment
Indicator,” for CPT code 58356, we are
replacing payment indicator “G2” with
payment indicator “J8”’—Device-
intensive procedure; paid at adjusted
rate.

To view the corrected final CY 2024
ASC payment indicators, payment
weights, payment rates, and multiple
procedure discounting indicators for
Addenda AA, BB, and FF that resulted
from these technical corrections, we
refer readers to the Addenda and
supporting files on the CMS website at:
https://www.cms.gov/Medicare/
Medicare-Fee-for-Service-Payment/
ASCPayment/ASC-Regulations-and-
Notices.html. Select “CMS-1786—CN”’
from the list of regulations. All
corrected ASC addenda for this
correcting document are contained in
the zipped folder entitled “Addendum
AA, BB, and FF” at the bottom of the
page for CMS-1786—CN.

III. Waiver of Proposed Rulemaking
and Delay in Effective Date

Under 5 U.S.C. 553(b) of the
Administrative Procedure Act (APA),
the agency is required to publish a
notice of the proposed rulemaking in
the Federal Register before the
provisions of a rule take effect.
Similarly, section 1871(b)(1) of the Act
requires the Secretary to provide for
notice of the proposed rulemaking in
the Federal Register and provide a
period of not less than 60 days for
public comment. In addition, section
553(d) of the APA, and section
1871(e)(1)(B)(i) of the Act mandate a 30-
day delay in effective date after issuance
or publication of a rule. Sections
553(b)(B) and 553(d)(3) of the APA
provide for exceptions from the notice
and comment and delay in effective date
APA requirements; in cases in which
these exceptions apply, sections
1871(b)(2)(C) and 1871(e)(1)(B)(ii) of the
Act provide exceptions from the notice
and 60-day comment period and delay
in effective date requirements of the Act
as well. Section 553(b)(B) of the APA
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and section 1871(b)(2)(C) of the Act
authorize an agency to dispense with
normal rulemaking requirements for
good cause if the agency makes a
finding that the notice and comment
process are impracticable, unnecessary,
or contrary to the public interest. In
addition, both section 553(d)(3) of the
APA and section 1871(e)(1)(B)(ii) of the
Act allow the agency to avoid the 30-
day delay in effective date where such
delay is contrary to the public interest
and an agency includes a statement of
support. We believe that this correction
does not constitute a rule that would be
subject to the notice and comment or
delayed effective date requirements.
This correcting document corrects
technical and typographical errors in
the preamble, addenda, payment rates,
and tables included or referenced in the
CY 2024 OPPS/ASC final rule with
comment period but does not make
substantive changes to the policies or
payment methodologies that were
adopted in the CY 2024 OPPS/ASC final
rule with comment period. As a result,
this correction is intended to ensure that
the information in the CY 2024 OPPS/
ASC final rule with comment period
accurately reflects the policies adopted
in that document.

In addition, even if this were a rule to
which the notice and comment
procedures and delayed effective date
requirements applied, we find that there
is good cause to waive such
requirements. Undertaking further
notice and comment procedures to
incorporate the corrections in this
document into the final rule with
comment period or delaying the
effective date would be contrary to the
public interest because it is in the
public’s interest for providers to receive
appropriate payments in as timely a
manner as possible, and to ensure that
the CY 2024 OPPS/ASC final rule with
comment period reflects our policies.
Furthermore, such procedures would be
unnecessary, as we are not altering our
payment methodologies or policies, but
rather, we are simply correctly
implementing the policies that we
previously proposed, requested
comment on, and subsequently
finalized. This correcting document is
intended solely to ensure that the CY
2024 OPPS/ASC final rule with

comment period accurately reflects
these payment methodologies and
policies. For these reasons, we believe
we have good cause to waive the notice
and comment and delayed effective date
requirements.

Moreover, even if these corrections
were considered to be retroactive
rulemaking, they would be authorized
under section 1871(e)(1)(A)(ii) of the
Act, which permits the Secretary to
issue a rule for the Medicare program
with retroactive effect if the failure to do
so would be contrary to the public
interest. As we have explained
previously, we believe it would be
contrary to the public interest not to
implement the corrections in this final
rule correction because it is in the
public’s interest for providers to receive
appropriate payments in as timely a
manner as possible, and to ensure that
the CY 2024 OPPS/ASC final rule with
comment period accurately reflects our
policies.

IV. Correction of Errors

In FR Doc. 2023-24293 of November
22,2023 (88 FR 81540), we are making
the following corrections:

1. On page 81545, third column, first
partial bulleted paragraph, lines 44 and
45, the phrase “(5) a requirement that
hospitals to include a .txt file” is
corrected to read ““(5) a requirement that
hospitals include a .txt file”.

2. On page 81546,

a. Second column, last partial
paragraph, line 12, the figure “9.2” is
corrected to read ““9.1”.

b. Third column, first full paragraph,
line 4, the figure “0.0” is corrected to
read “0.1”.

3. On page 81547, first column, the
paragraph under “f. Impacts of Hospital
Price Transparency” is corrected in its
entirety to read, “The policies we are
finalizing to enhance automated access
to hospital MRFs and aggregation and
use of MRF data are estimated to
increase burden on hospitals, including
a one-time mean of $10,587.10 per
hospital, and a total national cost of
$75,147,236 ($10,587.10 x 7,098). The
cost estimate reflects estimated costs
ranging from $4,833 and $15,881 per
hospital, and a total national cost
ranging from $34,305,344 to
$112,720,854. As discussed in detail in
section XXVI of this final rule with

comment period, we believe that the
benefits to the public (and to hospitals
themselves) outweigh the burden
imposed on hospitals.”.

4. On page 81578, first column, first
full paragraph, line 5, the figure
“1.4429” is corrected to read ‘“1.4414”.

5. On page 81592, third column,

a. Last paragraph under the heading
“Step 77,

(1) Line 17, the figure “$671.05” is
corrected to read “$670.36”.

(2) Line 21, the figure $658.03”is
corrected to read “$657.36”".

b. Last paragraph,

(1) Line 3, the figure “$402.63” is
corrected to read “$402.22”.

(2) Line 4, the figure “$671.05” is
corrected to read “$670.36”".

(3) Line 6, the figure “$394.82” is
corrected to read “$394.42”.

(4) Line 7, the figure “$658.03” is
corrected to read “$657.36”.

6. On page 81593,

a. First column, second paragraph,
line 4, the equation “$546.05 ($402.63
*1.3562)” is corrected to read “$545.49
($402.22 * 1.3562)".

b. Second column,

(1) First partial paragraph, line 1, the
figures “$535.45 ($394.82” are corrected
to read “$534.91 ($394.42”.

(2) First full paragraph,

(a) Line 3, the figure “$268.42" is
corrected to read “$268.14”.

(b) Line 4, the figure “$671.05” is
corrected to read “$670.36”".

(c) Line 6, the figure “$263.21" is
corrected to read “$262.94”.

(d) Line 7, the figure “$658.03" is
corrected to read “$657.36”.

c. Third column, first full paragraph,

(1) Line 4, the figures “$814.47
($546.05” are corrected to read “$813.63
($545.49”.

(2) Line 5, the figure “$268.42” is
corrected to read “$268.14”.

(3) Line 7, the figures “$798.66
($535.45” are corrected to read $797.85
($534.91".

(4) Line 8, the figure “$263.21” is
corrected to read “$262.94”.

(d) The table titled “Table 7: Final
Full National Unadjusted Payment Rate
and Final Reduced National Adjusted
Payment Rate,” which appears near the
top of the page, is corrected to read as
follows:

BILLING CODE 4120-01-P

TABLE 7: FINAL FULL NATIONAL UNADJUSTED PAYMENT RATE AND
FINAL REDUCED NATIONAL UNADJUSTED PAYMENT RATE

Final Full national unadjusted payment rate

Final Reduced national adjusted payment rate

$813.63

$797.85
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7. On page 81595, third column,
second full paragraph,

a. Line 5, the figure “$134.21” is
corrected to read “$134.08”.

b. Line 8, the figure “$671.05” is
corrected to read “$670.36".

8. On page 81669, third column, first
full paragraph, line 7, before the
sentence that reads “In addition, we did
not receive any comments on our
proposed APC assignment for CPT code
93296.”, add the following paragraph:
“Additionally, as noted by the
commenter, CPT codes 93297 and 93298
have been assigned to direct practice
inputs under the PFS for 2024.
However, while not mentioned by the
commenter, these codes have also been
designated with a global, technical, and
professional indicators under the PFS
for 2024. As stated in the 2024 PFS final
rule (88 FR 78914), CPT code 93297 and
93298 were previously billed under
HCPCS code G2066. We note that under
the OPPS, HCPCS code G2066 was
assigned to status indicator “Q1” (STV-
Packaged Codes) and APC 5741 (Level
1 Electronic Analysis of Devices). Since
G2066 was the code previously reported
for CPT codes 93297 and 93298, we are
assigning these codes to separately
payable status under the OPPS for CY
2024. Specifically, we are assigning CPT
codes 93297 and 93298 to “Q1” and
APC 5741 effective January 1, 2024.”.

9. On page 81801, in the table titled
“Table 95: Skin Substitute Assignments
to High-Cost and Low-Cost Groups for
CY 2024, in the row for HCPCS code
Q4282 in the columns titled “CY 2023
High/Low Cost Assignment” and “CY
2024 High/Low Cost Assignment” the
entries “Low” are corrected to read
“High”.

10. On page 81850, third column, first
partial paragraph, lines 18 through 31,
that reads “Currently, periodic
assessments are allowed to be furnished
via audio-only telecommunication

through CY 2023, and finalized in the
CY 2024 PFS final rule (87 FR 69404;
November 18, 2023) so that these
services may be furnished audio-only
through the end of CY 2024, to the
extent that use of audio-only
communications technology is
permitted under the applicable
SAMHSA and DEA requirements at the
time the service is furnished, and all
other applicable requirements are met.
are corrected to read “‘Currently,
periodic assessments are allowed to be
furnished via audio-only
telecommunication through CY 2023,
and in the CY 2024 PFS final rule (88
FR 79089 through 79093), we finalized
that periodic assessments may be
furnished audio-only through the end of
CY 2024, to the extent that use of audio-
only communications technology is
permitted under the applicable
SAMHSA and DEA requirements at the
time the service is furnished, and all
other applicable requirements are met.”.

11. On page 81854, second column,
first partial paragraph, line 30, the figure
“$778.20” is corrected to read
“$777.39.”

12. On page 81855, second column,

a. Second full paragraph,

(1) Line 31, the figure “$259.40” is
corrected to read “$259.13”.

(2) Line 35, the figure “$778.20” is
corrected to read “$777.39”.

b. In footnote 188, line 6, the figure
“$259.40” is corrected to read
“$259.13".

13. On page 81958,

a. Second column, last partial
paragraph, line 7, the figure “0.8881” is
corrected to read ““0.889”.

b. Third column, first full paragraph,
line 8, the figure “0.8881" is corrected
to read “0.889”.

14. On page 81971, first column, first
partial paragraph,

a. Line 20, the figure “3636” is
corrected to read “1536”.

s

b. Lines 20 through 21, the text “July
26, 2022. The measure steward (CDC) is
pursuing endorsement for the modified
version of this measure.” is corrected to
read “January 31, 2012. This measure’s
endorsement was removed in 2018.”.

15. On page 81993, in the table titled
“Table 128: Finalized Hospital OQR
Program Measure Set for the CY 2026
Payment Determination”,

a. Row 9, column 2, the text
“Cataracts Visual Function (Previously
referred to as Cataracts: Improvement in
Patient’s Visual Function within 90
Days Following Cataract Surgery) **” is
corrected to read ‘““Cataracts Visual
Function (Previously referred to as
Cataracts: Improvement in Patient’s
Visual Function within 90 Days
Following Cataract Surgery)t**”.

b. Row 18, the text “COVID-19
Vaccination Coverage Among Health
Care Personnel ****”’ is corrected to
read “COVID-19 Vaccination Coverage
Among Health Care Personnel T1****”,

c. Adding the following table note “t+
This CBE endorsement number was
assigned to the original version of the
COVID-19 Vaccination Coverage
Among Health Care Personnel measure
and not the finalized modification of the
measure we are finalizing in this rule.”
after the first table note (ftWe note that
CBE endorsement for this measure was
removed.) and before the second table
note ‘“* In this final rule, we are
finalizing our proposal to modify the
Colonoscopy Follow-Up Interval
measure beginning with the CY 2024
reporting period/CY 2026 payment
determination.”.

16. On page 81994, the table titled
“Table 129: Finalized Hospital OQR
Program Measure Set for the CY 2027
Payment Determination and Subsequent
Years”, is corrected to read as follows:
BILLING CODE 4120-01-P
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TABLE 129: FINALIZED HOSPITAL OQR PROGRAM MEASURE SET FOR THE
CY 2027 PAYMENT DETERMINATION AND SUBSEQUENT YEARS

CBE # Measure Name
0514 MRI Lumbar Spine for Low Back Painf
None IAbdomen CT — Use of Contrast Material
0669 Cardiac Imaging for Preoperative Risk Assessment for Non-Cardiac, Low-Risk Surgery
0496 Mec.lian Time for Discharged ED Patients (Previously referred to as Median Time from ED
|Arrival to ED Departure for Discharged ED Patients)
0499 Left Without Being Seent
0661 Head CT or MRI Scan Results for Acute Ischemic Stroke or Hemorrhagic Stroke who Received
Head CT or MRI Scan Interpretation Within 45 minutes of ED Arrival
Colonoscopy Follow-Up Interval (Previously referred to as Appropriate Follow-Up Interval for
0658 . . )
INormal Colonoscopy in Average Risk Patients)
1536 Catara}cts V.isu.al Function (Previpusly referred to as Cataracts: Improvement in Patient’s Visual
Function within 90 Days Following Cataract Surgery) t*
2539 Facility 7-Day Risk-Standardized Hospital Visit Rate after Outpatient Colonoscopy
3490 IAdmissions and Emergency Department (ED) Visits for Patients Receiving Outpatient
Chemotherapy
2687 Hospital Visits after Hospital Outpatient Surgery
None OAS CAHPS — About Facilities and Staff
None OAS CAHPS — Communication About Procedure
None OAS CAHPS — Preparation for Discharge and Recovery
None OAS CAHPS — Overall Rating of Facility
None OAS CAHPS — Recommendation of Facility
3636 COVID—19 Vaccination Coverage Among Health Care Personnel 7
None Breast Cancer Screening Recall Rates
None ST-Segment Elevation Myocardial Infarction (STEMI) eCQM
Risk-Standardized Patient-Reported Outcome-Based Performance Measure (PRO-PM)
None Following Elective Primary Total Hip Arthroplasty (THA) and/or Total Knee Arthroplasty (TKA)
in the HOPD Setting (THA/TKA PRO-PM)**
3663¢ Excessive R_adiation.eCQM'(Previously referred to as Exce;sive Radiation Dose or Inadequate
Image Quality for Diagnostic Computed Tomography (CT) in Adults eCQM)***

T We note that CBE endorsement of this measure was removed.

+1 This CBE endorsement number was assigned to the original version of the COVID-19 Vaccination Coverage
Among Health Care Personnel measure and not the finalized modification of the measure.

* In the CY 2023 OPPS/ASC final rule with comment period (87 FR 72097 through 72099), we finalized keeping
data collection and submission voluntary for this measure for the CY 2025 reporting period and subsequent years.
** In this final rule, we are finalizing our proposal to adopt the THA/TKA PRO-PM beginning with the voluntary
CY 2025 reporting period and with delayed implementation of mandatory reporting beginning

**% In this final rule, we are finalizing our proposal to adopt the Excessive Radiation eCQM beginning with the
voluntary CY 2025 reporting period and with delayed implementation of mandatory reporting beginning with the
CY 2027 reporting period/CY 2029 payment determination.

17. On page 82014, second column, (n.d.). Retrieved March 28, 2023, from MeasureView?variantld=
first partial paragraph, lines 1 and 2, the  https://cmit.cms.gov/cmit/#/ 11625&sectionNumber=1"".
citation (88 FR 49774 through 49776)”  MeasureView?variantld= 19. On page 82037, in the table titled
is corrected to read ‘(88 FR 49805 115478&sectionNumber=1"" is corrected “Table 139: Finalized ASCQR Program
through 49807)”. to read: “Centers for Medicare and Measures Set for the CY 2024 Reporting
18. On page 82031, first partial Medicaid Services Measures Inventory Period/CY 2026 Payment
footnoted paragraph (footnote 629), Tool. (n.d.). Retrieved November 30, Determination”,
“Centers for Medicare and Medicaid 2023, from https://cmit.cms.gov/cmit/#/ a. The entry for row 14 is corrected to
Services Measures Inventory Tool. read as follows:

ASC # | CBE # IMeasure Name

* * * * * * *

ASC-20 | 36367T |COV1D—19 Vaccination Coverage Among Health Care Personnel**
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BILLING CODE 4120-01-C

b. Add the following table note “tt
This CBE endorsement number was
assigned to the original version of the
COVID-19 Vaccination Coverage
Among Health Care Personnel measure
and not the modification of the measure
we are finalizing in this rule.” after the
first table note (+ CBE endorsement was
removed.) and before the second table

note (* In the CY 2023 OPPS/ASC final
rule with comment period (87 FR 72118
through 72120), we finalized to keep
data collection and submission
voluntary for this measure for the CY
2025 reporting period and subsequent
years. In this final rule, we are finalizing
our proposal to standardize the surveys
offered to patients pre- and post-surgery
beginning with the CY 2024 reporting

period/CY 2026 payment
determination.).

20. On page 82038, in the table titled
“Table 140: Finalized ASCQR Program
Measure Set for the CY 2025 Reporting
Period/CY 2027 Payment
Determination”,

a. The entries for rows 20 and 21 are
corrected to read as follows:

ASC # | CBE # |Measure Name

* * * * * * *
ASC-20 36367 (COVID-19 Vaccination Coverage Among Health Care Personnel
ASC-21 Risk-Standardized Patient-Reported Outcome-Based Performance Measure (PRO—
None [PM) Following Elective Primary Total Hip Arthroplasty (THA) and/or Total Knee
Arthroplasty (TKA) in the ASC Setting (THA/TKA PRO—PM)***

b. Add the following table note “tt
This CBE endorsement number was
assigned to the original version of the
COVID-19 Vaccination Coverage
Among Health Care Personnel measure
and not the modification of the measure
we are finalizing in this rule.” after the
first table note (+ CBE endorsement was
removed.) and before the second table
note (* In the CY 2023 OPPS/ASC final
rule with comment period (87 FR 72118
through 72120), we finalized to keep
data collection and submission
voluntary for this measure for the CY
2025 reporting period and subsequent
years.).

21. On page 82072,

a. First column, first full paragraph,

(1) Lines 3 and 4, the phrase
“opportunity to review their data before
the information is published” is
corrected to read “opportunity to
preview their data before the
information is published”.

(2) Lines 5 and 6, the phrase “30-day
review and corrections period (the
preview process).” is corrected to read
““30-day preview period.”.

(3) Lines 22 through 24, the language
“This preview process would align with
that of the Hospital OQR Program (81
FR 79791).” is corrected to read ‘“This
preview period policy would align with
that of the Hospital OQR Program (81
FR 79791).”.

b. Third column, line 32 at the end of
the second full paragraph, ending with
the phrase “will be collected
quarterly.”, add the following
paragraph: “After consideration of the
public comments we received, we are
finalizing our policies as proposed
related to public reporting of quality
data generally under the REHQR
Program and codifying these policies at
§419.95(f).”.

22. On page 82073, first column, line
2 at the end of the fourth full paragraph,
ending with “Response: We thank the
commenter for their support.”, add the
following paragraph: “After
consideration of the public comments
we received, we are finalizing our
policies as proposed related to public
reporting of claims-based measure data
under the REHQR Program.”.

23. On page 82074, first column, line
42 at the end of the first full paragraph,
ending with “transfer to more
appropriate care settings.”, add the
following paragraph: “After
consideration of the public comments
we received, we are finalizing our
policies as proposed related to public
reporting of the Median Time from ED
Arrival to ED Departure for Discharged
ED Patients measure under the REHQR
Program. Specifically, the following
measure strata will be made publicly
available: (1) Overall Rate; (2) Reported
Measure; (3) Psychiatric/Mental Health
Patients; and (4) Transfer Patients.”.

24. On page 82081, third column, first
full paragraph,

a. Lines 32 through 33, the phrase
“Consolidation Appropriations Act of
2021” is corrected to read
“Consolidated Appropriations Act,
2021,

b. Lines 37 and 38, the phrase “CY
2024 OPPS/ASC PPS proposed rule” is
corrected to read “CY 2024 OPPS/ASC
proposed rule”.

25. On page 82082, third column, last
paragraph, line 35, the phrase “hospitals
to include” is corrected to read
“hospitals include”.

26. On page 82084, second column,
under the heading “2. Requirement That
Hospitals Affirm the Accuracy and
Completeness of Their Standard Charge
Information Displayed in the MRF”’, line
29, the phrase “the MRF count not be

certain” is corrected to read ‘“the MRF
cannot be certain”.

27. On page 82085, first column,
second full paragraph, lines 34 and 35,
the phrase “42 CFR 457.945), finally, a
hospital” is corrected to read ““42 CFR
457.945). Finally, a hospital”.

28. On page 82088, third column, first
footnoted paragraph (footnote 779), line
9, the phrase “identifier779 or
employer” is corrected to read
“identifier or employer”.

29. On page 82097,

a. Second column, first partial
paragraph, line 6, the phrase “hospitals
provide” is corrected to read “hospitals
to provide”.

b. Third column, first partial
paragraph,

(1) Line 9, the phrase “hospitals
provide” is corrected to read ‘“hospitals
to provide”.

(2) Line 25, the phrase “critical the
allowed amount” is corrected to read
“critical the algorithm”.

30. On page 82099, second column,
first footnoted paragraph (footnote 790),
add the following link to the end:
https://jamanetwork.com/journals/
jamanetworkopen/fullarticle/2757483.

31. On page 82113, second column,
last partial paragraph, line 14, the
phrase “a link includen the footer” is
corrected to read ‘““a link in the footer”.

32. On page 82118, third column, first
footnoted paragraph (footnote 802), add
the following link to the end: https://up-
j-gemgem.ubiquityjournal.website/
articles/10.5334/egems.200.

33. On page 82120, first column, first
full paragraph, line 14, the phrase “CMS
publicize when” is corrected to read
“CMS should publicize when”.

34. On page 82142, third column, first
full paragraph, lines 16 through 46, the
text “We found that there were 2,381
THA/TKA ASC claims in CY 2022 with
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an average of 58 Medicare claims per
ASC for 41 ASCs. Thus, we estimate
that approximately 58 THA/TKA
procedures will occur in each ASC each
year, and that many patients could
complete both the pre-operative and
post-operative questionnaires. However,
from our experience with using this
measure in the Comprehensive Joint
Replacement model, we are also aware
that not all patients who complete the
pre-operative questionnaire will
complete the postoperative
questionnaire. For the voluntary CYs
2025, 2026, and 2027 reporting periods,
we assume 609 patients will complete
the survey (58 patients x 0.50 x 21
ASCs) for a total of 74 hours annually
(609 respondents x 0.120833 hours) at a
cost of $1,524 (74 hours x $20.71) across
all ASCs that perform these procedures.
Beginning with mandatory reporting in
the CY 2028 reporting period/CY 2031
payment determination, we estimate a
total of 288 hours (2,381 patients x
0.120833 hours) at a cost of $5,958 (288
hours x $20.71) across all ASCs
performing these procedures.” is
corrected to read ‘“We found that there
were 881 ASCs which had an average of
48 THA/TKA paid Medicare FFS claims
in CY 2022. Thus, we estimate that
approximately 42,288 THA/TKA
procedures will occur in ASCs each
year, and that many patients could
complete both the pre-operative and
post-operative questionnaires. However,

from our experience with using this
measure in the Comprehensive Joint
Replacement model, we are also aware
that not all patients who complete the
pre-operative questionnaire will
complete the post-operative
questionnaire. For the voluntary CYs
2025 through 2027 reporting periods,
we assume 10,584 procedures of which
patients can complete a survey (42,288
procedures x 0.50 survey completion
rate x 50 percent ASC participation rate)
for a total of 1,279 hours annually
(10,584 possible surveys x 0.120833
hours per survey) at a cost of $26,486
(1,279 hours x $20.71) each year.
Beginning with mandatory reporting in
the CY 2028 reporting period/CY 2031
payment determination, we assume
21,144 procedures of which patients can
complete a survey (42,288 procedures x
0.50 survey completion rate x 100
percent ASC participation rate) for a
total of 2,555 hours annually (21,144
possible surveys x 0.120833 hours per
survey) at a cost of $52,912 (2,555 hours
x $20.71).”.

35. On page 82143,

a. First column, first partial
paragraph,

(1) Lines 18 and 19, the figures “4
hours (0.167 hours x 21 ASCs)” is
corrected to read ““74 hours (0.167 hours
x 441 ASCs)”.

(2) Lines 19 and 20, the figures “$182
(4 hours x $52.12)” is corrected to read
“$3,831” (74 hours x $52.12)”.

(3) Line 22, the figure ““7” is corrected
toread “147”.

b. Second column, first partial
paragraph,

(1) Line 1, the figures ““(0.33 hours x
21 ASCs)” are corrected to read “(0.33
hours x 441 ASCs)”.

(2) Line 2, the figures “$365 (7 hours”
are corrected to read “$7,662 (147
hours”.

(3) Line 4, the figure “10” is corrected
to read “220”.

(4) Line 5, the figure ““21” is corrected
to read ““441”.

(5) Line 6, the phrase “41 ASCs)] at
a cost of $539 (10" is corrected to read
“881 ASCs)] at a cost of $11,484 (220”.

(6) Line 9, the figure ““14” is corrected
to read “294”.

(7) Line 10, the phrase “41 ASCs) at
a cost of $712 (14" is corrected to read
“881 ASCs) at a cost of $15,306 (294
hours”.

c. Third column, first partial
paragraph, line 4, the text “increase of
302 hours at a cost of $6,670” is
corrected to read ‘““increase of 2,849
hours at a cost of $68,218"".

d. The table titled “Table 158:
“Summary of ASCQ Program
Information Collection Burden Change
for the CY 2025 Reporting Period/CY
2027 Payment Determination” is
corrected to read as follows:

BILLING CODE 4120-01-P

TABLE 158: SUMMARY OF ASCQR PROGRAM INFORMATION COLLECTION
BURDEN CHANGE FOR THE CY 2025 REPORTING PERIOD/CY 2027 PAYMENT

DETERMINATION
Annual Recordkeeping and Reporting Requirements Under OMB Control Number 0938-1270
for the CY 2027 Payment Determination
Activity | Estimated | Number | Number of | Average | Annual | Finalized | Previously Net
time per | reporting ASCs number | burden | annual finalized | difference
record quarters | reporting records | (hours) | burden annual in annual
(minutes) | per year per ASC |per ASC | (hours) burden burden
per across (hours) hours
quarter ASCs across
ASCs
Add 3.625 2 441 24 2.9 1,279 N/A +1,279
THA/TKA
PRO-PM
Measure
Survey
Completion)
Total Change in Information Collection Burden Hours: +1,279
Total Cost Estimate: Updated Hourly Wage (Varies) x Change in Burden Hours (+1,279) = $26,486
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36. On page 82144, the table titled Change for the CY 2026 Reporting Determination” is corrected to read as
“Table 159: “Summary of ASCQR Period/CY 2028 Payment follows:
Program Information Collection Burden

TABLE 159: SUMMARY OF ASCQR PROGRAM INFORMATION COLLECTION
BURDEN CHANGE FOR THE CY 2026 REPORTING PERIOD/CY 2028 PAYMENT

DETERMINATION
Annual Recordkeeping and Reporting Requirements Under OMB Control Number 0938-1270
for the CY 2028 Payment Determinations
Activity | Estimated | Number | Number of | Average | Annual | Finalized | Previously Net
time per | reporting | OPPS ASCs [ number | burden | annual finalized | difference
record quarters | reporting records | (hours) | burden annual in annual
(minutes) | per year per ASC |per ASC | (hours) burden burden
per across (hours) hours
quarter ASCs across
ASCs
Add 3.625 2 441 24 2.9 1,279 N/A +1,279
THA/TKA
PRO-PM
Measure
Survey
Completion)
Add 10 1 441 1 0.167 74 N/A +74
THA/TKA
PRO-PM
Measure
Data
Submission)
Total Change in Information Collection Burden Hours*: +1,353
Total Cost Estimate: Updated Hourly Wage (Varies) x Change in Burden Hours (+1,353) = $30,317

*Total varies from sum of individual information collections due to rounding

37. On page 82145, the table titled Change for the CY 2027 Reporting Determination” is corrected to read as
“Table 160: “Summary of ASCQR Period/CY 2029 Payment follows:
Program Information Collection Burden
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TABLE 160: SUMMARY OF ASCQR PROGRAM INFORMATION COLLECTION
BURDEN CHANGE FOR THE CY 2027 REPORTING PERIOD/CY 2029 PAYMENT

DETERMINATION
Annual Recordkeeping and Reporting Requirements Under OMB Control Number 0938-1270
for the CY 2029 Payment Determination
Activity | Estimated | Number | Number of | Average | Annual | Finalized | Previously Net
time per | reporting [ OPPS ASCs | number | burden | annual finalized | difference
record quarters | reporting records | (hours) | burden annual in annual
(minutes) | per year per ASC |per ASC | (hours) burden burden
per across (hours) hours
quarter ASCs across
ASCs
Add 3.625 2 441 24 2.9 1,279 N/A +1,279
THA/TKA
PRO-PM
Measure
(Survey
Completion)
Add 10 2 441 1 0.33 147 N/A +147
THA/TKA
PRO-PM
Measure
(Data
Submission)
Total Change in Information Collection Burden Hours: +1,426
Total Cost Estimate: Updated Hourly Wage (Varies) x Change in Burden Hours (+1,426) = $34,148

38. On page 82146, the table titled
“Table 161: “Summary of ASCQR
Program Information Collection Burden

Change for the CY 2028 Reporting
Period/CY 2030 Payment

Determination” is corrected to read as
follows:
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TABLE 161: SUMMARY OF ASCQR PROGRAM INFORMATION COLLECTION
BURDEN CHANGE FOR THE CY 2028 REPORTING PERIOD/CY 2030 PAYMENT

DETERMINATION
Annual Recordkeeping and Reporting Requirements Under OMB Control Number 0938-1270
for the CY 2030 Payment Determination
Activity | Estimated | Number | Number of | Average | Annual | Finalized | Previously Net
time per | reporting | OPPS ASCs | number | burden | annual finalized | difference
record quarters | reporting records | (hours) [ burden annual in annual
(minutes) | per year per ASC |per ASC | (hours) burden burden
per across (hours) hours
quarter ASCs across
ASCs
Add 3.625 2 881 24 2.9 2,555 N/A +2,555
THA/TKA
PRO-PM
Measure
Survey
Completion)
Add 10 2 441 1 0.33 147 N/A +147
THA/TKA
PRO-PM
Measure
Data
Submission)
Total Change in Information Collection Burden Hours: +2,702
Total Cost Estimate: Updated Hourly Wage (Varies) x Change in Burden Hours (+2,702) = $60,574

39. On page 82147, the table titled Change for the CY 2029 Reporting Determination” is corrected to read as
“Table 162: “Summary of ASCQR Period/CY 2031 Payment follows:
Program Information Collection Burden



9016 Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Rules and Regulations
TABLE 162: SUMMARY OF ASCQR PROGRAM INFORMATION COLLECTION
BURDEN CHANGE FOR THE CY 2029 REPORTING PERIOD/CY 2031 PAYMENT

DETERMINATION
Annual Recordkeeping and Reporting Requirements Under OMB Control Number 0938-1270
for the CY 2031 Payment Determination
Activity | Estimated | Number | Number of | Average | Annual | Finalized | Previously Net
time per | reporting | OPPS ASCs [ number | burden | annual finalized | difference
record quarters | reporting records | (hours) | burden annual in annual
(minutes) | per year per ASC |per ASC | (hours) burden burden
per across (hours) hours
quarter ASCs across
ASCs
Add 3.625 2 881 24 2.9 2,555 N/A +2,555
THA/TKA
PRO-PM
Measure
Survey
Completion)
Add 10 1 441 1 0.167 74 N/A +74
THA/TKA
PRO-PM
Measure
Voluntary
Data
Submission)
Add 10 1 881 1 0.167 147 N/A +147
THA/TKA
PRO-PM
Measure
Mandatory
Data
Submission)
Total Change in Information Collection Burden Hours*: +2,776
Total Cost Estimate: Updated Hourly Wage (Varies) x Change in Burden Hours (+2,776) = $64,396

*Total varies from sum of individual information collections due to rounding

40. On page 82148, the table titled
“Table 163: “Summary of ASCQR
Program Information Collection Burden

Change for the CY 2030 Reporting
Period/CY 2032 Payment

Determination’ is corrected to read as
follows:
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TABLE 163: SUMMARY OF ASCQR PROGRAM INFORMATION COLLECTION
BURDEN CHANGE FOR THE CY 2030 REPORTING PERIOD/CY 2032 PAYMENT

DETERMINATION
Annual Recordkeeping and Reporting Requirements Under OMB Control Number 0938-1270
for the CY 2032 Payment Determination
Activity | Estimated | Number | Number of | Average | Annual | Finalized | Previously Net
time per | reporting | OPPS ASCs | number | burden | annual finalized | difference
record quarters | reporting records | (hours) | burden annual in annual
(minutes) | per year per ASC |per ASC | (hours) burden burden
per across (hours) hours
quarter ASCs across
ASCs
Add 3.625 2 881 24 2.9 2,555 N/A +2,555
THA/TKA
PRO-PM
Measure
Survey
Completion)
Add 10 2 881 1 0.33 294 N/A +294
THA/TKA
PRO-PM
Measure
Data
Submission)
Total Change in Information Collection Burden Hours: +2,849
Total Cost Estimate: Updated Hourly Wage (Varies) x Change in Burden Hours (+2,849) = $68,218

41. On page 82156, second column, a. First column, second partial (2) First full paragraph, line 10, the
first full paragraph, paragraph, line 8, the figure ““2.8” is figure ““10” is corrected to read “9.9”.

a. Line 10, the figure “0.0” is corrected to read with ““3.1”. 43. On page 82158, the table titled
correc.ted to read "‘0.1 o b. Third column, “Table 168: Estimated Impact of the.

b. Line 11, the figure “0.4” is . ) ) Final CY 2024 Changes for the Hospital
corrected to read 0.5, (1) First partial paragraph, line 13, the

Outpatient Prospective Payment

42. On page 82157, figure 9.2 is corrected to read ““9.1”". System” is corrected to read as follows:
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TABLE 168: ESTIMATED IMPACT OF THE FINAL CY 2024 CHANGES FOR THE

HOSPITAL OUTPATIENT PROSPECTIVE PAYMENT SYSTEM

1) (2) 3) ) (5)
All Budget
Neutral
Changes
(combined
cols 2 and
New Wage 3) with
Number APC Index and Market
of Recalibration Provider Basket All
Hospitals (all changes) Adjustments Update Changes
ALL PROVIDERS * 3,611 0.0 0.1 32 32
ALL HOSPITALS 3,511 0.1 0.2 34 33
(excludes
hospitals held
harmless and
CMHCs)
URBAN HOSPITALS 2,801 0.1 0.1 3.2 3.2
LARGE URBAN 1,452 0.0 -0.1 3.0 3.1
(GT 1 MILL.)
OTHER URBAN 1,349 0.1 0.3 3.4 32
(LE 1 MILL.)
RURAL HOSPITALS 710 0.3 1.2 4.6 4.2
SOLE
COMMUNITY 73 0.1 1.5 4.8 43
OTHER RURAL 337 0.5 0.6 43 4.2
BEDS (URBAN)
0—99 BEDS 979 0.1 0.1 3.3 3.1
100-199 BEDS 780 0.5 0.1 3.7 3.6
200-299 BEDS 418 0.3 0.3 3.7 3.6
300-499 BEDS 391 0.2 0.7 4.0 3.8
500 + BEDS 233 -0.5 -0.5 2.1 2.3
BEDS (RURAL)
0—49 BEDS 347 0.4 0.9 4.4 4.1
50- 100 BEDS 207 0.2 2.1 54 5.0
101- 149 BEDS 83 0.3 0.7 4.1 34
150- 199 BEDS 42 0.4 1.0 4.5 4.0
200 + BEDS 31 0.2 0.5 3.9 3.9
REGION (URBAN)
NEW ENGLAND 131 -0.3 -2.1 0.7 0.8
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€] 2) 3) G)) (%)
All Budget
Neutral
Changes
(combined
cols 2 and
New Wage 3) with
Number APC Index and Market
of Recalibration Provider Basket All
Hospitals (all changes) Adjustments Update Changes
MIDDLE
ATLANTIC 307 -0.2 0.9 3.8 3.9
SOUTH
ATLANTIC 464 0.1 0.1 34 3.4
EAST NORTH
CENT. 423 0.0 -1.3 1.7 1.8
EAST SOUTH
CENT. 163 -0.2 -0.6 23 2.3
WEST NORTH
CENT. 185 -0.1 -0.1 3.0 1.8
WEST SOUTH
CENT. 470 0.6 -0.8 2.9 2.9
MOUNTAIN 216 0.1 0.3 3.5 33
PACIFIC 392 0.2 2.6 6.0 6.0
PUERTO RICO 50 1.1 -0.9 33 3.2
REGION (RURAL)
NEW ENGLAND 19 -0.2 -1.1 1.7 1.9
MIDDLE
ATLANTIC 47 -0.2 7.9 11.1 10.9
SOUTH
ATLANTIC 106 0.4 0.4 3.9 3.9
EAST NORTH
CENT. 112 0.2 0.2 3.5 34
EAST SOUTH
CENT. 139 0.9 -0.2 3.9 3.8
WEST NORTH
CENT. 84 -0.1 1.3 44 33
WEST SOUTH
CENT. 133 1.2 -0.1 4.3 4.2
MOUNTAIN 46 -0.2 1.6 4.5 24
PACIFIC 24 0.0 4.1 7.3 7.3
TEACHING STATUS
NON-
TEACHING 2,204 04 0.5 4.1 3.9
MINOR 874 0.3 04 3.8 3.5
MAJOR 433 -0.5 -0.4 22 24
DSH PATIENT PERCENT
0 9 -2.4 -14 -0.7 1.3
GT0-0.10 242 -0.1 0.1 3.1 2.9
0.10-0.16 245 0.4 -0.2 34 3.2
0.16 - 0.23 545 0.4 0.0 3.5 34
0.23-0.35 1,144 0.1 0.1 33 3.1
GE 0.35 878 -0.2 0.5 34 3.5
DSHNOT
AVAILABLE ** 448 4.0 1.5 8.9 8.9
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(@) @ 3 () (6)
All Budget
Neutral
Changes
(combined
cols 2 and
New Wage 3) with
Number APC Index and Market
of Recalibration Provider Basket All
Hospitals (all changes) Adjustments Update Changes
URBAN TEACHING/DSH
TEACHING &
DSH 1,163 -0.1 -0.1 2.9 2.9
NO
TEACHING/DSH 1,181 04 0.4 3.9 3.8
NO
TEACHING/NO
DSH 9 -2.4 -1.4 -0.7 1.3
DSH NOT
AVAILABLE2 448 4.0 1.5 8.9 8.9
TYPE OF OWNERSHIP
VOLUNTARY 1,991 0.0 0.2 3.3 3.2
PROPRIETARY 1,077 1.1 0.5 4.8 4.6
GOVERNMENT 443 -0.3 -0.1 2.7 2.8
CMHCs 32 6.6 0.0 9.9 9.1

Column (1) shows total hospitals and/or CMHCs.

Column (2) includes all final CY 2024 OPPS policies and compares those to the CY 2023 OPPS.

CY 2023 PCR target.

Column (3) shows the budget neutral impact of updating the wage index by applying the final FY 2024 hospital inpatient wage index.
The final rural SCH adjustment would continue our current policy of 7.1 percent so the budget neutrality factor is 1. The final budget
neutrality adjustment for the cancer hospital adjustment is 1.0005 because the final CY 2024 target payment-to-cost ratio is less than the

adjustment).

Column (4) shows the impact of all budget neutrality adjustments and the addition of the final 3.1 percent OPD fee schedule update
factor (3.3 percent inpatient PPS (IPPS) hospital market basket percentage increase reduced by 0.2 percentage point for the productivity

to Column 3 in this table.

Column (5) shows the additional adjustments to the conversion factor resulting from a change in the pass-through estimate and adding
estimated outlier payments. Note that previous years included the frontier adjustment in this column, but we have the frontier adjustment

These 3,611 providers include children and cancer hospitals, which are held harmless to pre-BBA amounts, and CMHCs.

term care hospitals.

** Complete DSH numbers are not available for providers that are not paid under IPPS, including rehabilitation, psychiatric, and long-

44. On page 82162,

a. Second column, first full paragraph,
line 24, the figure “$778.20" is
corrected to read “$777.39”.

b. Third column, first partial
paragraph, line 2, the figure “$40,466"
is corrected to read “$40,424”.

c. Third column, under ““2. Estimated
Effects of CY 2024 ASC

Payment System Changes”, first
paragraph, line 10, the figure “0.8881”
is corrected to read ““0.889”".

45. On page 82168, second column,
first partial paragraph, line 7, the phrase
“302 hours at a cost of $6,670” is
corrected to read ‘2,849 hours at a cost
of $68,218"".

Elizabeth J. Gramling,

Executive Secretary to the Department,
Department of Health and Human Services.
[FR Doc. 2024-02631 Filed 2-6—24; 4:15 pm]
BILLING CODE 4120-01-C

46. On page 82171, third column, in
footnote 858 the link https://
jamanetwork.com/journals/
jamanetworkopen/fullarticle/2800088 is
corrected to read ““https://
jamanetwork.com/journals/
jamanetworkopen/fullarticle/2800083”.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 101
RIN 0908-AA00

Health Resources Priorities and
Allocations System (HRPAS)

AGENCY: Office of the Secretary,
Department of Health and Human
Services.

ACTION: Final rule.

SUMMARY: The Department of Health and
Human Services (HHS) is issuing a final
rule establishing standards and
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procedures by which it may require
acceptance and priority performance of
certain contracts or orders to promote
the national defense over other contracts
or orders with respect to health
resources. This final rule also sets new
standards and procedures by which
HHS may allocate materials, services,
and facilities to promote the national
defense. This rule finalizes the
regulations as proposed in the Notice of
Proposed Rule Making (NPRM) of
August 16, 2023, with minor technical
edits based on comments received.
DATES: This rule is effective March 11,
2024.

FOR FURTHER INFORMATION CONTACT: L.
Paige Ezernack, telephone at (202) 260—
0365 or via email at aspr.dpa@hhs.gov.
SUPPLEMENTARY INFORMATION: This final
rule implements HHS’ administration of
priorities and allocations actions with
respect to health resources and
establishes the Health Resources
Priorities and Allocations System
(HRPAS). The HRPAS covers health
resources pursuant to the authority
under section 101(a) of the Defense
Production Act (DPA) of 1950 as
delegated to the Secretary of HHS
(Secretary) by Executive Order (E.O.)
13603. On September 26, 2022, the
Secretary delegated to the Assistant
Secretary for Preparedness and
Response (the ASPR) within the
Administration for Strategic
Preparedness and Response (ASPR), the
authority under section 201 of E.O.
13603 to exercise priorities authority
under section 101 of the DPA. This
delegation authorized the ASPR, on
behalf of the Secretary, to approve DO—
[-[M1-M9] priority rating requests for
health resources that promote the
national defense. This delegation
excludes the authority to approve all
priorities provisions for health resources
that require DX—[-[M1-M9] priority
ratings. The Secretary retains all other
authorities delegated by the President in
E.O. 13603.

The HRPAS has two principal
components: priorities and allocations.
Under the priorities’ component, the
Secretary is authorized to place priority
ratings on contracts or orders for health
resources to support programs which
have been determined by the
Department of Defense, Department of
Energy, or Department of Homeland
Security as necessary or appropriate to
promote the national defense in
accordance with section 202 of E.O.
13603. Through the HRPAS rule, HHS
may also respond to requests to place
priority ratings on contracts or orders
(requiring priority performance of
contracts or orders) for health resources,

as specified in the DPA, if the necessity
arises. Under the priorities’ component,
certain contracts or orders between the
government and private parties or
between private parties for the
production or delivery of health
resources are required to be prioritized
over other contracts or orders to
facilitate expedited production or
delivery in promotion of the U.S.
national defense. The Secretary retains
the authority for allocations. Under the
allocations’ component, materials,
services, and facilities may be allocated
to promote the national defense. Such
requests must be determined as
necessary or appropriate to promote the
national defense in accordance with
section 202 of E.O. 13603. For both
components, the term “national
defense” is defined in section 801(j) of
E.O. 13603 as “‘programs for military
and energy production or construction,
military or critical infrastructure
assistance to any foreign nation,
homeland security, stockpiling, space,
and any directly related activity.” The
term also includes emergency
preparedness activities conducted
pursuant to title VI of the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (Stafford Act) and
critical infrastructure protection and
restoration. See E.O. 13603, section
801(j). Other authorities delegated to the
Secretary in E.O. 13603, but not covered
by this regulation may be re-delegated
by the Secretary.

I. Background

HHS published an interim final rule
in the Federal Register at 80 FR 42408
on July 17, 2015, to comply with the
Part [I—Priorities and Allocations, Sec
201(b) of E.O. 13603, dated March 16,
2012, and section 101(d) of the DPA, 50
U.S.C. 4511(d), and received no public
comments. Based on the signficant
amount of time between the publication
of the interim final rule in 2015, HHS
published, on August 16, 2023, a NPRM
in the Federal Register at 88 FR 55613
to allow for comments based on HHS
utilizing DPA authorities and the
HRPAS to respond to COVID-19 Public
Health Emergency (PHE) from 2020 to
2023 and the infant formula shortage in
2022.

II. Discussion and Analysis

HRPAS is a program established in
accordance with the DPA and E.O.
13603 that supports national defense
needs (for health resources), including
emergency preparedness initiatives, by
addressing essential civilian needs
through the placing of priority ratings
on contracts and orders for items and
services or allocating resources, as

necessary. Although a specific
Presidential disaster declaration is not
required, the ability to prioritize or
allocate items or services requires a
determination be made in accordance
with section 202 of E.O. 13603, (except
as provided in section 201(e) for use of
the allocations authority) that the
program or programs are necessary or
appropriate to promote national
defense, including emergency
preparedness. The HRPAS outlines
several conditions that must be met in
order for HHS to undertake an
allocation order, which include a
finding, when necessary, under section
101(b) of the DPA that such a material
is a scarce and critical material essential
to the national defense and that the
requirements of the national defense for
such material cannot otherwise be met
without creating a significant
dislocation of the normal distribution of
such material in the civilian market to
such a degree as to create appreciable
hardship. The President must approve
the finding, in accordance with section
201(e) of E.O. 13603, before the
Secretary may use the allocation
authority. Under section 702(14) of the
DPA (50 U.S.C. 4552(14)), the term
“national defense” includes emergency
preparedness activities conducted
pursuant to the Stafford Act, and critical
infrastructure protection and
restoration. Authority for priorities and
allocations is specified in the DPA and
further defined in E.O. 13603, “National
Defense Resources Preparedness,” dated
March 16, 2012. E.O. 13603 replaced
E.O. 12919 and further defined
jurisdictional areas and national defense
preparedness roles and responsibilities
for specific agencies. E.O. 13603 did not
change the intent of the DPA as it
applies to HHS’ functions in national
defense, including emergency
preparedness.

Jurisdiction

E.O. 13603 authorizes jurisdictional
areas for each agency delegated title I
authority under the DPA that is
involved in national defense, including
emergency preparedness. HHS has
jurisdiction for items that fall under the
category of health resources which is
defined in E.O. 13603 as “drugs,
biological products, medical devices,
materials, facilities, health supplies,
services and equipment required to
diagnose, mitigate, or prevent the
impairment of, improve, treat, cure, or
restore the physical or mental health
conditions of the population.” HHS
cannot use its DPA authority for items
or services not in its jurisdiction. Those
entities in need of items or services that
do not fall under the jurisdiction of HHS
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should request priorities assistance from
the applicable resource department.
HHS will direct the requesters to the
appropriate resource agency if the
request comes to HHS. HHS intends to
work with other resource agencies to
address instances where HHS does not
have jurisdiction—or where jurisdiction
may be overlapping or ambiguous—for
items necessary to complete the order.
HHS intends to work with the other
resource agencies to request
prioritization of contracts or orders for
other items or services necessary for use
in support of programs approved for use
by HHS (see next section).

HRPAS Approved Programs

On November 2, 2023, the Department
of Homeland Security approved four
programs to be eligible for priorities and
allocations support in accordance with
Section 202 of Executive Order 13603.
These programs are listed in Appendix
1.

II1. DPA Priorities and Allocations
System Authority

The Defense Production Act
Reauthorization (DPAR) of 2009
required that HHS, and all other
agencies that previously have been
delegated priorities and allocations
authority under E.O. 13603, publish
regulations providing standards and
procedures for prioritization of contracts
and orders and for allocation of
materials, services, and facilities to
promote the national defense under
both emergency and nonemergency
conditions. HHS’ regulation, along with
regulations promulgated by other
agencies, are part of the Federal
Priorities and Allocations System
(FPAS).

On October 1, 2018, Congress
amended the DPA through the John S.
McCain National Defense Authorization
Act (Pub. L. 115-232) which extended
non-permanent provisions through
September 30, 2025. Section 101(d) of
the DPA, as amended, directs all
agencies to which the President has
delegated priorities and allocations
authority under E.O. 13603 to publish
final rules establishing standards and
procedures by which that authority will
be used to promote the national defense
in both emergency and non-emergency
situations. The DPAR also required all
such agencies to consult with the heads
of other Federal agencies as appropriate
and to the extent practicable to develop
a consistent and unified FPAS. This
rulemaking is one of several rules
published to implement section 101 of
the DPA. The rules of the agencies with
such authorities, which are the
Departments of Commerce, Energy,

Transportation, Health and Human
Services, Homeland Security, Defense,
and Agriculture, comprise the FPAS.
HHS is publishing this NPRM rule in
compliance with section 101(d) of the
DPA. HHS’ HRPAS provisions are
consistent with the FPAS regulations
issued by other agencies to the extent
practicable.

The HRPAS, as part of the FPAS, has
two principal components: priorities
and allocations. Under the priorities
component, contracts and orders
between the government and private
parties or between private parties for the
production or delivery of health
resources are required to be given
priority over other contracts to facilitate
expedited production and delivery in
promotion of the U.S. national defense.
Under the allocations component,
materials, services, and facilities may be
allocated to promote the national
defense. For both components, the term
‘“national defense” is defined broadly
and includes emergency preparedness
activities conducted pursuant to title VI
of the Stafford Act and critical
infrastructure protection and restoration
priorities authorities. Priorities,
allocations, and other authorities
delegated to the Secretary in E.O. 13603,
but not covered by this regulation may
be re-delegated by the Secretary. The
Secretary delegated the authority for DO
priority ratings to the ASPR. The
Secretary retains the authority for DX
priority ratings and for allocations.

IV. Summary of Significant Changes
From the 2015 Interim Final Rule to the
2023 NPRM

a. HHS’ interim final rule had a 60-
day comment period that ended on
September 15, 2015. HHS received no
comments on the interim Final Rule.
HHS has made minor revisions to its
interim final rule based on the use of
these authorities to response to the
COVID-19 PHE, the infant formula
shortage, and deliberations with
interagency partners. These changes
were reflected in the NPRM (88 FR
55613: 08/16/2023).

(1) Section 101.1, Purpose, was
revised to add livestock resources,
veterinary resources, and plant health
resources.

(2) Section 101.20, Definitions, was
revised to include a new definition of
priority rating and program
identification symbol and add a
definition of “working day.”

(3) Section 101.30, Delegation of
Authority, was revised to include the
delegation of DO priority rating
authority of the DPA, and section 201 of
E.O. 13603, from the Secretary of HHS

to the Assistant Secretary for
Preparedness and Response (the ASPR).

(4) Section 101.63, Letters and
Memoranda of Understanding was
revised to delete references to
Memoranda.

b. Analysis of Other Technical Edits:
Several editorial changes were made to
the rule and are summarized below.

(1) Placement of Rated Orders

(a) Section 101.33. The acceptance
and rejection times for rated orders are
revised. The preamble section of the
interim final rule was inconsistent with
the provisions in §§101.32 and 101.33
with respect to the time limits for
acceptance and rejection of rated orders.
Most rated orders will continue to
require acceptance or rejection within
10 or 15 working days depending on the
type of rating. Rated orders placed in
support of emergency preparedness
requirements may require acceptance or
rejection within a shorter timeframe that
is specified in the rated order. The
minimum times for acceptance or
rejection that such orders may specify
are six business (6) hours for
emergencies that have occurred, or 12
business hours if needed to prepare for
an imminent hazard. Also, “time limit
in” has been changed to “minimum
times,”” which is the correct
terminology.

(b) Section 101.33(d)(2). Customer
notification requirements require
persons who have accepted a rated
order to give notice if performance will
be delayed. The time limit to provide
written confirmation of a verbal notice
is five (working) days; the time limit is
revised to one (1) working day to
provide written confirmation of a verbal
notice. HHS believes that the nature of
rated orders supporting national defense
requirements justifies expeditious
communications and that once a verbal
notice of delayed performance has been
given, putting that notice into writing
should not take more than one working
day.

(2) Allocation Actions

Sections 101.51 and 101.51(a) are
revised to conform with language in the
other FPAS regulations and comply
with the requirement in section
101(d)(2) of the DPA for the regulations
to be consistent and unified.

Section 101.53 is revised 101.53 to
change “is requiring” to “‘as
established.” The rationale for this
change is that “is requiring” implies
that the allocations process is a constant
obligation.
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(3) Elements of an Allocation Order

(a). Section 101.54(c) is revised to
include a new element to be included in
an allocation order that gives
constructive notice through publication
in the Federal Register.

(4) Official Actions

(a) Section 101.63. “Memorandums of
Understanding” (MOUs) are universally
known in the Federal Government as an
agreement between agencies/parties,
sometimes completed under the
Economy Act, and the use of MOUs in
implementing priorities authorities
could cause confusion. Therefore, the
terms ‘“Memorandum of
Understanding” or “Memoranda of
Understanding” in § 101.63 and other
sections in the interim rule are deleted.

(b) Section 101.1 Purpose

Section 101.1 revises the sentence
regarding guidance and procedures for
use of DPA authorities to include
livestock, veterinary resources, plant
health resources, and all forms of
energy. In addition, HHS deleted
reference to 32 CFR part 555, referring
to priorities and allocations for water
resources.

(c) Section 101.3 Program Eligibility

Section 101.3 is revised to delete
“deployment and sustainment of
military forces,” to track with section
702(14) of the DPA.

(d) Section 101.20 Definitions

(1) Revise definition of ‘“National
defense” to delete “health” and add
“energy”’ to track definition of “national
defense’ in section 702(14) of the DPA.

(2) Delete sentence stating, “Natural
resources such as oil and gas,” from the
definition of ‘“Materials.”

(3) Revise the definition of “person.”

(4) Revise the definition of “priority
rating.”

(5) Add a definition for “Working
day.”

e. Section 101.30 Delegations of
Authority

Revised to change “priority rating
activities” to “priorities authorities” to
track E.O. 13603.

f. Section 101.31 Priority Ratings
(1) Paragraph (a)(1), Levels of priority
is revised to change “Federal” to

‘“‘Health Resources” because agency
regulations establish priority levels.

g. Section 101.32 Elements of a Rated
Order

(2) Paragraph (d)(2)(i). The preamble
discussion of §101.33 is revised to
correct the 2-day time frame for

acceptance or rejection of rated orders
for emergency preparedness to be
consistent with §§101.32 and 101.33.

h. Section 101.33 Acceptance and
Rejection of Rated Orders

Paragraph (e). The discussion of
§101.33 of the preamble of the interim
final rule is inconsistent with the 2-
working daytime frame for acceptance
or rejection of rated orders in § 101.33.
The preamble is revised to correct this
inconsistency.

i. Section 101.37 Use of Rated Orders

(1) Paragraph (a)(4) “Facilities needed
to produce rated orders, and” is deleted
because ‘““facilities”” are considered an
industrial resource and not eligible for
priorities and allocations under the
HHS-administered HRPAS regulation.

j. Section 101.38 Limitations on
Placing Rated Orders

(1) Paragraph (b)(1). Revising
paragraph (b)(1) to insert “livestock
resources, veterinary resources, and
plant health resources,” to track E.O.
13603.

(2) Paragraph (b)(2). Revising
paragraph (b)(2) to add “All forms of
energy”’ in lieu of “Energy supplies,” to
track E.O. 13603.

(3) Paragraph (b)(5). (3) Paragraph
(b)(5). Adding a paragraph clarifying
Department of Commerce’s resource
jurisdiction over “industrial resources.”

(4) Paragraph (b)(6). Changing former
paragraph (b)(5) (now paragraph (b)(6))
to clarify that HRPAS priorities and
allocations authority may not be applied
to communication services as the
“resource judication.”

k. Section 101.40 General Provisions

Paragraph (a). Revised the
introductory sentence of paragraph (a).
The rationale for this change is once a
rating is authorized, in most instances,
no further action is required by HHS.

1. Section 101.60 General Provisions

Paragraph (b). Revising paragraph (b)
to replace “Memoranda” of
Understanding with “Letters.”

m. Section 101.62 Directives

Paragraph (d). Deleting paragraph (d)
relating to an Allocation Directive, as it
was deleted in the Department of
Commerce’s final rule.

n. Section 101.63 Letters and
Memoranda of Understanding

Revising § 101.63 to delete “and
Memoranda” in paragraphs (a) and (b).

0. Section 101.74 Violations, Penalties,
and Remedies

Paragraph (a). Deleted language
specific to the Selective Service Act and
related statutes because HHS has not
been delegated authority under the
Selective Service Act, and the sentence,
as well as the reference to the Selective
Service Act earlier in this paragraph,
have been deleted.

p. Appendix 1 includes four approved
programs that are eligible for priorities
and allocations support in accordance
with Section 202 of Executive Order
13603. These programs are listed in
Appendix 1.

V. Summary of Public Comments to the
HRPAS NPRM

Based on the signficant amount of
time since the publication of the interim
final rule in 2015, HHS published, on
August 16, 2023, a NPRM in the Federal
Register (88 FR 55613) to allow for
comments based on HHS utilizing DPA
and HRPAS authorities in response to
COVID-19 and the infant formula
shortage in 2022. The comment period
for the NPRM closed on September 15,
2023. During the 30-day comment
period, HHS received two comments on
the HRPAS NPRM. One comment, from
a private citizen, was generally
supportive of the regulation and
primarily requested clarification and
identified minor technical errors that
have been addressed in this final rule.
The second comment was from a
coalition advocating on behalf of their
stakeholders. This second comment was
not specific to the HRPAS or DPA
authorities and no edits were required
to the HRPAS final rule.

HHS considered all comments
received on the NPRM and, based on the
comments received, HHS has made
minor technical changes from the NPRM
(88 FR 55613) to include the following
revisions in this final rule:

e In IV of the Preamble, § 101.54(e) is
revised to reference § 101.54(c)

e In IV of the Preamble, ‘State, local,
or Tribal governments” is revised to
reference ‘““State, Local, Tribal, or
Territorial governments.”

e In IV of the Preamble,
“commodities of products” is revised to
read “‘commodities or products” and
§101.20 was revised, consistent with
this change.

e Section 101.32(a)(4) is revised to
reference §101.32(a)(4)(a) and (b).

e Section 101.33(c) is revised to
reference § 101.32(a)(4)(b).

e Section 101.37(d)(1)(ii) is revised to
reference §101.32(a)(4).
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e Section 101.43 is revised to delete
reference to “the Department of
Commerce for industrial resources.”

VI. Regulatory Analysis

A. Review Under E.O. 12866, E.O.
13563, and E.O. 14094

(1) Executive Orders 12866
(“Regulatory Planning and Review”’),
13563 (“Improving Regulation and
Regulatory Review”’), and 14094
(“Modernizing Regulatory Review)
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Under E.O. 12866, ‘‘significant”
regulatory actions are subject to review
by OMB. E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. E.O. 14094 amends section
3(f) of Executive Order 12866
(Regulatory Planning and Review). This
final rule has been drafted and reviewed
in accordance with these Executive
Orders. This rule has been designated a
“significant regulatory action” by the
Office of Management and Budget’s
(OMB) Office of Information and
Regulatory Affairs, under section 3(f) of
E.O. 12866.

(2) This final rule adopts the interim
final rule (IFR) that established
standards and procedures by which
HHS may require certain contracts or
orders that promote the national defense
be given priority over other contracts or
orders and setting new standards and
procedures by which HHS may allocate
materials, services, and facilities to
promote the national defense under
emergency and non-emergency
conditions pursuant to section 101 of
the DPA of 1950, as amended.
Accordingly, relative to a post-IFR
baseline, this final rule has limited
economic impact.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. HHS reviewed
this final rule under the provisions of
the Regulatory Flexibility Act and has
determined that this rulemaking, if

promulgated, will not have a significant
impact on a substantial number of small
entities.

(1) Number of Small Entities

(a) Small entities include small
businesses, small organizations, and
small governmental jurisdictions. For
purposes of assessing the impacts of this
final rule on small entities, a small
business, as described in the Small
Business Administration’s Table of
Small Business Size Standards Matched
to North American Industry
Classification System Codes (January
2022 Edition), has a maximum annual
revenue of $33.5 million and a
maximum of 1,500 employees (for some
business categories, these numbers are
lower). A small governmental
jurisdiction is a government of a city,
town, school district or special district
with a population of less than 50,000. A
small organization is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

(b) This rulemaking sets criteria under
which HHS (or agencies to which HHS
delegates HHS’ DPA authority to issue
rated orders) will authorize
prioritization of certain contracts or
orders for health resources as well as
criteria under which HHS will issue
orders allocating materials, services, and
facilities. Because the rulemaking affects
specific commercial transactions, HHS
believes that small non-profit
organizations and small governmental
jurisdictions are unlikely to be directly
affected by this rulemaking.

(c) Prior to the COVID-19 PHE, HHS
had minimally exercised its
prioritization authority for contracts and
orders and had not exercised its
allocation authorities. To date, HHS has
exercised title I priorities authorities
approximately 70 times in responding to
the COVID-19 PHE to prioritize
contracts thus ensuring rapid industrial
mobilization for critical health resources
(e.g., N95 facemasks, vaccines,
therapeutics, and diagnostics) to meet
urgent emergency preparedness and
response requirements. In response to
the initial wave of the COVID-19
pandemic, HHS leveraged its allocations
authority, in conjunction with a DX
rated order, to re-distribute N—95
facemasks that were seized by the U.S.
Customs and Border Protection. Several
health resource materials have been
identified as essential in responding to
the COVID-19 pandemic and these
items, such as personal protective
equipment (PPE), ventilators, medical
countermeasures, and ancillary supplies
are in high demand. Therefore, a
priority rating was necessary to provide

the quantities of these health resources
within a specified timeframe to respond
to the COVID-19 pandemic.
Additionally, in response to the infant
formula shortage, HHS issued three
priority rated orders to help ensure
timely delivery of key ingredients to
infant formula manufacturers.

(2) Impact

(a) The final rule has two principal
components: prioritization and
allocation. Under prioritization, HHS, or
its Delegate Agency, designates certain
orders as one of two possible priority
levels. Once so designated, such orders
are referred to as “‘rated orders.” The
recipient of a rated order must give it
priority over an unrated order or an
order with a lower priority rating as
necessary to meet the delivery
requirement of the rated order. A
recipient of a rated order must place
orders at the same priority level with
suppliers and subcontractors for
supplies and services necessary to fulfill
the recipient’s rated order. The
suppliers and subcontractors must treat
the request from the rated order
recipient as a rated order with the same
priority level as the original rated order.
The rulemaking does not require
recipients to fulfill rated orders if the
price or terms of sale are not consistent
with the price or terms of sale of similar
non-rated orders. The rulemaking
provides protection against claims for
actions taken in, or inactions required
for, compliance with the rulemaking.

(b) Although rated orders could
require a firm to fill one order prior to
filling another, they will not necessarily
require a reduction in the total volume
of orders. The regulations also do not
require the recipient of a rated order to
reduce prices or provide rated orders
with more favorable terms than a similar
non-rated order. Under these
circumstances, the economic effects on
the rated order recipient of substituting
one order for another are likely to be
mutually offsetting, resulting in no net
economic impact.

(c) Allocations could be used to
control the general distribution of
materials or services in the civilian
market. Specific allocation actions that
HHS might take are as follows:

1. Set-aside: an official action that
requires a person to reserve materials,
services, or facilities capacity in
anticipation of receipt of rated orders.

2. Directive: an official action that
requires a person to take or refrain from
taking certain actions in accordance
with its provisions. A directive can
require a person to stop or reduce
production of an item; prohibit the use
of selected materials, services, or



Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Rules and Regulations

9025

facilities; or divert the use of materials,
services, or facilities from one purpose
to another.

3. Allotment: an official action that
specifies the maximum quantity of a
material, service, or facility authorized
for a specific use to promote the
national defense.

(d) In response to the COVID-19 PHE,
HHS leveraged its allocations authority,
in conjunction with a DX rated order to
re-distribute N—95 facemasks that were
seized by the U.S. Customs and Border
Protection. As required by section
101(a)(2) of the DPA and by section
201(a)(3) of E.O. 13603, HHS may
implement allocations only if the
materials, services, and facilities are
deemed necessary or appropriate to
promote the national defense. ‘“National
defense” covers programs for military
and energy production or construction,
military or critical infrastructure
assistance to any foreign nation,
homeland security, stockpiling, space,
and any related activity. Such terms
include emergency preparedness
activities conducted pursuant to title VI
of the Stafford Act and critical
infrastructure protection and
restoration.

(e) Any allocation actions taken by
HHS must assure that small business
concerns shall be accorded, to the extent
practicable, a fair share of the materials
or services covered by the allocation
action, in proportion to the share
received by small business concerns
under normal conditions, giving such
special consideration as may be possible
to emerging business concerns. 50
U.S.C. 4551(e).

Conclusion

(f) Although HHS cannot precisely
determine the number of small entities
that will be affected by this rulemaking,
HHS believes that the overall impact on
such entities will not be significant. In
most instances, rated contracts or orders
will be fulfilled in addition to other
(unrated) contracts or orders and, in
some instances might actually increase
the total amount of business of the firm
that receives a rated contract or order.

(g) Because allocations can be
imposed only after a finding required
under section 101(b) of the DPA, and
approved by the President in
accordance with section 201(e) of E.O.
13603, that such material is a scarce and
critical material essential to the national
defense and that the requirements of the
national defense for such material
cannot otherwise be met without
creating a significant dislocation of the
normal distribution of such material in
the civilian market to such a degree as
to create appreciable hardship, and

because HHS has only used its
allocations authority one time in
response to the initial wave of COVID-
19, one can expect allocations will be
ordered only in rare and unique
circumstances. Any allocation actions
would also have to comply with section
701(e) of DPA (50 U.S.C. 4551(e)),
which provides that small business
concerns be accorded, to the extent
practicable, a fair share of the material,
including services, in proportion to the
share received by such business
concerns under normal conditions,
giving such special consideration as
may be possible to emerging business
concerns.

Therefore, HHS believes that the
requirement for a finding under section
101(b) of the DPA, and approved by the
President in accordance with section
201(e) of E.O. 13603, that such a
material is a scarce and critical material
essential to the national defense and
that the requirements of the national
defense for such material cannot
otherwise be met without creating a
significant dislocation of the normal
distribution of such material in the
civilian market to such a degree as to
create appreciable hardship and the
provisions of section 701 of the DPA
indicate that any impact on small
business will not be significant.

(h) For the reasons set forth above, the
Secretary of HHS certifies that this final
rule will not have a significant
economic impact on a substantial
number of small entities.

C. Review Under the Paperwork
Reduction Act

The purposes of the Paperwork
Reduction Act of 1995 (PRA), 44 U.S.C.
3501 et seq., include minimizing the
paperwork burden on affected entities.
The PRA requires certain actions before
an agency can adopt or revise a
collection of information, including
publishing for public comment a
summary of the collection of
information and a brief description of
the need for and proposed use of the
information.

A Federal agency may not conduct or
sponsor a collection of information
unless it is approved by OMB under the
PRA, and it displays a currently valid
OMB control number. The public is also
not required to respond to a collection
of information unless it displays a
currently valid OMB control number. In
addition, notwithstanding any other
provisions of law, no person will be
subject to penalty for failing to comply
with a collection of information if the
collection of information does not
display a currently valid OMB control
number (44 U.S.C. 3512).

In accordance with the PRA, the
Department has submitted one new
Information Collection Request (ICR) to
OMB in concert with the publishing of
this final rule.

D. Review Under E.O. 13132

HHS reviewed this proposed rule
pursuant to E.O. 13132, “Federalism,”
64 FR 43255 (August 4, 1999), which
imposes certain requirements on
agencies formulating and implementing
policies or regulations that preempt
State law or that have federalism
implications. HHS determined that the
rulemaking will not have a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of Government.

E. Review Under Unfunded Mandates
Reform Act

Title II of the Unfunded Mandate
Reform Act of 1995 (UMRA, Pub. L.
104—4) requires Federal agencies to
assess the effects of their regulatory
actions on State, Local, Tribal, or
Territorial governments or the private
sector. Agencies generally must prepare
a written statement, including a cost
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures of $100 million or
more in any one year for State, Local,
Tribal, or Territorial governments, in the
aggregate, or to the private sector. This
rule contains no Federal mandates as
defined by title I of UMRA for State,
Local, Tribal, or Territorial governments
or for the private sector; therefore, this
rule is not subject to the requirements
of sections 202 and 205 of Unfunded
Mandate Reform Act.

F. Approval of the Office of the
Secretary

The Secretary of Health and Human
Services has approved publication of
this final rule.

List of Subjects in 45 CFR Part 101

Administrative practice and
procedure, Business and industry,
Government contracts, National defense,
Reporting and recordkeeping
requirements, Strategic and critical
materials.

m For the reasons stated in the preamble,
HHS is revising part 101 of title 45 of
the Code of Federal Regulations as
follows:
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PART 101—HEALTH RESOURCES
PRIORITIES AND ALLOCATIONS
SYSTEM (HRPAS)
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orders.
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General provisions.
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101.70
101.71
101.72
101.73
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101.92 Applicability of this part and official
actions.

101.93 Communications.

Appendix 1 to Part 101

Authority: Defense Production Act of 1950,
as amended (50 U.S.C. 4501, et seq.), and

Executive Order 13603 (77 FR 16651, 3 CFR,
March 16, 2012).

Subpart A—General

§101.1 Purpose.

This part provides guidance and
procedures for use of Defense
Production Act (DPA) of 1950 section
101 priorities and allocations authority
with respect to health resources
necessary or appropriate to promote the
national defense. The guidance and
procedures in this part are consistent
with the guidance and procedures
provided in other regulations that form
the Federal Priorities and Allocations
System (FPAS). Guidance and
procedures for use of the DPA priorities
and allocations authority with respect to
other types of resources are provided
for: food resources, food resource
facilities, livestock resources, veterinary
resources, plant health resources, and
the domestic distribution of farm
equipment and commercial fertilizer in
7 CFR part 789; all forms of energy in
10 CFR part 217; all forms of civil
transportation in 49 CFR part 33; and all
other materials, services, and facilities,
including construction materials in 15
CFR part 700.

§101.2 Priorities and allocations authority.

(a) Section 201 of Executive Order
(E.O.) 13603, delegates the President’s
priorities and allocations authority
under section 101 of the DPA. Section
101 of the DPA provides the President
with authority to require acceptance and
priority performance of contracts and
orders (other than contracts of
employment) to promote the national
defense over performance of any other
contracts or orders, and to allocate
materials, services, and facilities as
deemed necessary or appropriate to
promote the national defense to a
number of agencies. Section 201 of E.O.
13603 delegates the President’s
authority to specific agencies as follows:

(1) The Secretary of Agriculture with
respect to food resources, food resource
facilities, livestock resources, veterinary
resources, plant health resources, and
the domestic distribution of farm
equipment and commercial fertilizer;

(2) The Secretary of Energy with
respect to all forms of energy;

(3) The Secretary of Health and
Human Services with respect to health
resources;

(4) The Secretary of Transportation
with respect to all forms of civil
transportation;

(5) The Secretary of Defense with
respect to water resources; and

(6) The Secretary of Commerce for all
other materials, services, and facilities,
including construction materials.

(b) Section 202 of E.O. 13603 states
that the authority delegated in section
201, except as provided in section
201(e) of E.O. 13603, may be used only
to support programs that have been
determined in writing as necessary or
appropriate to promote the national
defense:

(1) By the Secretary of Defense with
respect to military production and
construction, military assistance to
foreign nations, military use of civil
transportation, stockpiles managed by
the Department of Defense, space, and
directly related activities.

(2) By the Secretary of Energy with
respect to energy production and
construction, distribution, and use, and
directly related activities; and

(3) By the Secretary of Homeland
Security with respect to all other
national defense programs, including
civil defense and continuity of
Government.

(c) Section 201(e) of E.O. 13603
provides that each department that is
delegated allocations authority under
section 201(a) of E.O. 13603 may use
this authority with respect to control of
the general distribution of any material
(including applicable services) in the
civilian market only after:

(1) Making the finding required under
section 101(b) of the DPA; and

(2) The finding has been approved by
the President.

§101.3 Program eligibility.

Certain programs to promote the
national defense are approved for
priorities and allocations support. These
include programs for military and
energy production or construction,
military or critical infrastructure
assistance to any foreign nation,
homeland security, stockpiling, space,
and any directly related activity. Other
eligible programs include emergency
preparedness activities conducted
pursuant to title VI of the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5121 et seq.),
and critical infrastructure protection
and restoration.

Subpart B—Definitions

§101.20 Definitions.

The following definitions pertain to
all sections of this part:

Allocation means the control of the
distribution of materials, services, or
facilities for a purpose deemed
necessary or appropriate to promote the
national defense.

Allocation order means an official
action to control the distribution of
materials, services, or facilities for a
purpose deemed necessary or
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appropriate to promote the national
defense.

Allotment means an official action
that specifies the maximum quantity or
use of a material, service, or facility
authorized for a specific use to promote
the national defense.

Approved program means a program
determined by the Secretary of Defense,
the Secretary of Energy, or the Secretary
of Homeland Security to be necessary or
appropriate to promote the national
defense, under the authority of the
Defense Production Act and in
accordance with section 202 of E.O.
13603.

Construction means the erection,
addition, extension, or alteration of any
building, structure, or project, using
materials or products which are to be an
integral and permanent part of the
building, structure, or project.
Construction does not include
maintenance and repair.

Critical infrastructure means any
systems and assets, whether physical or
cyber-based, so vital to the United States
that the degradation or destruction of
such systems and assets would have a
debilitating impact on national security,
including, but not limited to, national
economic security and national public
health or safety.

Defense Production Act or DPA means
the Defense Production Act of 1950, as
amended (50 U.S.C. 4501 et seq.).

Delegate agency means a Federal
Government agency authorized by
delegation from the Department of
Health and Human Services (HHS) to
place priority ratings on contracts or
orders needed to support approved
programs.

Directive means an official action that
requires a person to take or refrain from
taking certain actions in accordance
with its provisions.

Emergency preparedness means all
those activities and measures designed
or undertaken to prepare for or
minimize the effects of a hazard upon
the civilian population, to deal with the
immediate emergency conditions which
would be created by the hazard, and to
effectuate emergency repairs to, or the
emergency restoration of, vital utilities
and facilities destroyed or damaged by
the hazard. “Emergency Preparedness’
includes the following:

(1) Measures to be undertaken in
preparation for anticipated hazards
(including the establishment of
appropriate organizations, operational
plans, and supporting agreements, the
recruitment and training of personnel,
the conduct of research, the
procurement and stockpiling of
necessary materials and supplies, the
provision of suitable warning systems,

s

the construction or preparation of
shelters, shelter areas, and control
centers, and, when appropriate, the
nonmilitary evacuation of the civilian
population).

(2) Measures to be undertaken during
a hazard (including the enforcement of
passive defense regulations prescribed
by duly established military or civil
authorities, the evacuation of personnel
to shelter areas, the control of traffic and
panic, and the control and use of
lighting and civil communications).

(3) Measures to be undertaken
following a hazard (including activities
for firefighting; rescue; emergency
medical, health and sanitation services;
monitoring for specific dangers of
special weapons; unexploded bomb
reconnaissance; essential debris
clearance; emergency welfare measures;
and immediately essential emergency
repair or restoration of damaged vital
facilities).

Facilities includes all types of
buildings, structures, or other
improvements to real property (but
excluding farms, churches or other
places of worship, and private dwelling
houses), and services relating to the use
of any such building, structure, or other
improvement.

Farm equipment means equipment,
machinery, and repair parts
manufactured for use on farms in
connection with the production or
preparation for market use of food
resources.

Fertilizer means any product or
combination of products that contain
one or more of the elements nitrogen,
phosphorous, and potassium for use as
a plant nutrient.

Food resources means all
commodities and products, (simple,
mixed, or compound), or complements
to such commodities or products, that
are capable of being ingested by other
human beings or animals, irrespective of
other uses to which such commodities
or products may be put, at all stages of
processing from the raw commodity to
the products thereof in vendible form
for human or animal consumption.
“Food resources” also means potable
water packaged in commercially
marketable containers, all starches,
sugars, vegetable and animal or marine
fats and oils, seed, cotton, hemp, and
flax fiber, but does not mean any such
material after it loses its identity as an
agricultural commodity or agriculture
product.

Food resource facilities means plants,
machinery, vehicles (including on
farm), and other facilities required for
the production, processing, distribution,
and storage (including cold storage) of
food resources, and for the domestic

distribution of farm equipment and
fertilizer (excluding transportation
thereof).

Hazard means an emergency or
disaster resulting from:

(1) A natural disaster; or

(2) An accidental or man-caused
event.

Health resources means drugs,
biological products, medical devices,
materials, facilities, health supplies,
services and equipment required to
diagnose, mitigate, or prevent the
impairment of, improve, treat, cure, or
restore the physical or mental health
conditions of the population.

Homeland Security includes efforts—

(1) To prevent terrorist attacks within
the United States;

(2) To reduce the vulnerability of the
United States to terrorism;

(3) To minimize damage from a
terrorist attack in the United States; and

(4) To recover from a terrorist attack
in the United States.

Industrial resource means all
materials, services, and facilities,
including construction materials, the
authority for which has not been
delegated to other agencies under E.O.
13603. The term “Industrial resource”
does not include food resources, food
resource facilities, livestock resources,
veterinary resources, and the domestic
distribution of farm equipment and
commercial fertilizer; all forms of
energy; health resources; all forms of
civil transportation; and water
resources.

Item means any raw, in process, or
manufactured material, article,
commodity, supply, equipment,
component, accessory, part, assembly,
or product of any kind, technical
information, process, or service.

Maintenance and Repair and/or
Operating Supplies (MRO) includes the
following—

(1) “Maintenance” is the upkeep
necessary to continue any plant, facility,
or equipment in working condition;

(2) “Repair” is the restoration of any
plant, facility, or equipment to working
condition when it has been rendered
unsafe or unfit for service by wear and
tear, damage, or failure of parts;

(3) “Operating Supplies” are any
resources carried as operating supplies
according to a person’s established
accounting practice. “Operating
Supplies”” may include hand tools and
expendable tools, jigs, dies, fixtures
used on production equipment,
lubricants, cleaners, chemicals, and
other expendable items; and

(4) MRO does not include items
produced or obtained for sale to other
persons or for installation upon or
attachment to the property of another
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person, or items required for the
production of such items; items needed
for the replacement of any plant,
facility, or equipment; or items for the
improvement of any plant, facility, or
equipment by replacing items which are
still in working condition with items of
a new or different kind, quality, or
design.

Materials includes—

(1) Any raw materials (including
minerals, metals, and advanced
processed materials), commodities,
articles, components (including critical
components), products, and items of
supply; and

(2) Any technical information or
services ancillary to the use of any such
materials, commodities, articles,
components, products, or items.

National defense means programs for
military and energy production or
construction, military or critical
infrastructure assistance to any foreign
nation, homeland security, stockpiling,
space, and any directly related activity.
Such term includes emergency
preparedness activities conducted
pursuant to title VI of the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5121, et seq.)
and critical infrastructure protection
and restoration.

Official action means an action taken
by HHS under the authority of the DPA,
E.O. 13603, and this part or another
regulation under the FPAS. Such
actions include the issuance of Rating
Authorizations, Directives, Set Asides,
Allotments, Letters of Understanding,
and Demands for Information,
Inspection Authorizations, and
Administrative Subpoenas.

Person includes any individual,
corporation, partnership, association, or
any other organized group of persons, or
legal successor or representative thereof;
or any State or local government or
agency thereof; and for purposes of
administration of this part, includes the
Federal Government and any authorized
foreign government or international
organization or agency thereof,
delegated authority as provided in this
part.

Priority rating is an identifying code
assigned by HHS, a Delegate Agency or
authorized person placed on all rated
orders for health resources and
consisting of the rating symbol and
program identification symbol.

Program Identification Symbols is an
abbreviation used to indicate which
approved program is supported by a
rated order.

Rated order means a prime contract,
a subcontract, or a purchase order in
support of an approved program issued

in accordance with the provisions of
this part.

Resource department means any
agency delegated priorities and
allocations authority as specified in
§101.2.

Secretary means the Secretary of HHS.

Services includes any effort that is
needed for or incidental to—

(1) The development, production,
processing, distribution, delivery, or use
of a health resource.

(2) The construction of facilities.

(3) Other national defense programs
and activities.

Set-aside means an official action that
requires a person to reserve materials,
services, or facilities capacity in
anticipation of the receipt of rated
orders.

Stafford Act means title VI
(Emergency Preparedness) of the Robert
T. Stafford Disaster Relief and
Emergency Assistance Act, as amended
(42 U.S.C. 5121 et seq.).

Water resources means all usable
water, from all sources, within the
jurisdiction of the United States, that
can be managed, controlled, and
allocated to meet emergency
requirements, except ‘“‘water resources’’
do not include usable water that
qualifies as ‘“food resources”.

Working day means any day that the
recipient of an order is open for
business.

Subpart C—Placement of Rated Orders

§101.30 Delegations of authority.

(a) The priorities and allocations
authorities of the President under
section 101 of the DPA with respect to
health resources have been delegated to
the Secretary under E.O. 13603. The
Secretary may re-delegate the
Secretary’s priorities authorities under
the DPA to authorize a Delegate Agency
to assign priority ratings to orders for
health resources needed for use in
approved programs.

(b) Pursuant to 87 FR 58363 published
in the Federal Register on September
26, 2022, the Secretary delegated to the
Assistant Secretary for Preparedness
and Response (the ASPR) within the
Administration for Strategic
Preparedness and Response (ASPR), the
authority under section 201 of E.O.
13603 to exercise priorities authority
under section 101 of the DPA. This
delegation authorized the ASPR, on
behalf of the Secretary, to approve DO—
[-[M1-M9] priority rating requests for
health resources that promote the
national defense, though this delegation
excludes the authority to approve all
priorities provisions for health resources
that require DX—[-[M1-M9] priority
ratings.

§101.31 Priority ratings.

(a) Levels of priority. (1) There are two
levels of priority established by the
HRPAS, identified by the rating symbols
“DO” and “DX”.

(2) All DO rated orders have equal
priority with each other and take
precedence over unrated orders. All DX
rated orders have equal priority with
each other and take precedence over DO
rated orders and unrated orders. (For
resolution of conflicts among rated
orders of equal priority, see § 101.34(c).

(3) In addition, a Directive regarding
priority treatment for a given item
issued by HHS for that item takes
precedence over any DX rated order, DO
rated order, or unrated order, as
stipulated in the Directive. (For a full
discussion of Directives, see § 101.62.)

(b) Priority ratings. A priority rating is
an identifying code assigned by a
Delegate Agency or authorized person
placed on all rated orders for health
resources. It consists of the rating
symbol and the program identification
symbol.

§101.32 Elements of a rated order.

(a) Each rated order must include:

(1) The appropriate priority rating
(e.g., DO-[M1-M9 or DX—[-[M1-M39];

(2) A required delivery date or dates.
The words “immediately” or ““as soon
as possible” do not constitute a delivery
date. A “requirements contract,” “basic
ordering agreement,” “prime vendor
contract,” or similar procurement
document bearing a priority rating may
contain no specific delivery date or
dates and may provide for the
furnishing of items or service from time-
to-time or within a stated period against
specific purchase orders, such as
“calls,” “requisitions,” and “delivery
orders.” These purchase orders must
specify a required delivery date or dates
and are to be considered as rated as of
the date of their receipt by the supplier
and not as of the date of the original
procurement document;

(3) The written signature on a
manually placed order, or the digital
signature or name on an electronically
placed order, of an individual
authorized to sign rated orders for the
person placing the order. The signature
or use of the name certifies that the
rated order is authorized under this part
and that the requirements of this part
are being followed; and

(4) A statement that reads in
substance:

(b) This is a rated order certified for
national defense use, and you are
required to follow all the provisions of
the Health Resources Priorities and
Allocations System regulation at 45 CFR
part 101.
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(c) Additional element required for
certain emergency preparedness rated
orders. If the rated order is placed in
support of emergency preparedness
requirements and expedited action is
necessary and appropriate to meet these
requirements, the following statement
must be included in the order: “This
rated order is placed for the purpose of
emergency preparedness. It must be
accepted or rejected within [Insert a
time limit no less than the minimum
applicable time limit specified in § 101.
33(e)].”

§101.33 Acceptance and rejection of rated
orders.

(a) Mandatory acceptance. (1) Except
as otherwise specified in this section, a
person shall accept every rated order
received and must fill such orders
regardless of any other rated or unrated
orders that have been accepted.

(2) A person shall not discriminate
against rated orders in any manner such
as by charging higher prices or by
imposing different terms and conditions
than for comparable unrated orders.

(b) Mandatory rejection. Unless
otherwise directed by HHS for a rated
order involving health resources:

(1) A person shall not accept a rated
order for delivery on a specific date if
unable to fill the order by that date.
However, the person must inform the
customer of the earliest date on which
delivery can be made and offer to accept
the order on the basis of that date.
Scheduling conflicts with previously
accepted lower rated or unrated orders
are not sufficient reason for rejection
under this section.

(2) A person shall not accept a DO
rated order for delivery on a date which
would interfere with delivery of any
previously accepted DO or DX rated
orders. However, the person must offer
to accept the order based on the earliest
delivery date otherwise possible.

(3) A person shall not accept a DX
rated order for delivery on a date which
would interfere with delivery of any
previously accepted DX rated orders but
must offer to accept the order based on
the earliest delivery date otherwise
possible.

(4) If a person is unable to fill all of
the rated orders of equal priority status
received on the same day, the person
must accept, based upon the earliest
delivery dates, only those orders which
can be filled, and reject the other orders.
For example, a person must accept order
A requiring delivery on December 15
before accepting order B requiring
delivery on December 31. However, the
person must offer to accept the rejected
orders based on the earliest delivery
dates otherwise possible.

(c) Optional rejection. Unless
otherwise directed by HHS for a rated
order involving health resources, rated
orders may be rejected in any of the
following cases as long as a supplier
does not discriminate among customers:

(1) If the person placing the order is
unwilling or unable to meet regularly
established terms of sale or payment;

(2) If the order is for an item not
supplied or for a service not capable of
being performed;

(3) If the order is for an item or service
produced, acquired, or provided only
for the supplier’s own use for which no
orders have been filled for two years
prior to the date of receipt of the rated
order. If, however, a supplier has sold
some of these items or provided similar
services, the supplier is obligated to
accept rated orders up to that quantity
or portion of production or service,
whichever is greater, sold or provided
within the past two years;

(4) If the person placing the rated
order, other than the U.S. Government,
makes the item or performs the service
being ordered;

(5) If acceptance of a rated order or
performance against a rated order would
violate any other regulation, official
action, or order of the HHS issued under
the authority of the DPA or another
relevant statute.

(d) Customer notification
requirements. (1) Except as provided in
paragraph (e) of this section, a person
must accept or reject a rated order in
writing or electronically within fifteen
(15) working days after receipt of a DO-
rated order and within ten (10) working
days after receipt of a DX-rated order. If
the order is rejected, the person must
give reasons in writing or electronically
for the rejection.

(2) If a person has accepted a rated
order and subsequently finds that
shipment or performance will be
delayed, the person must notify the
customer immediately, give the reasons
for the delay, and advise of a new
shipment or performance date. If
notification is given verbally, written
(hard copy) or electronic confirmation
must be provided within one (1)
working day of the verbal notice.

(e) Exception for emergency response
conditions. If the rated order is placed
for the purpose of emergency
preparedness, and expedited action is
necessary or appropriate to meet these
requirements and the order includes the
statement as set forth in
§101.32(a)(4)(b), a person must accept
or reject a rated order and transmit the
acceptance or rejection in writing or in
an electronic format within the time
frame specified in the rated order
(usually within two working days after

receipt of the order). The minimum
times for acceptance or rejection that
such orders may specify are six (6)
hours after receipt if the order is issued
by an authorized person in response to
a hazard that has occurred; or twelve
(12) hours after receipt if the order is
issued by an authorized person to
prepare for an imminent hazard.

§101.34 Preferential scheduling.

(a) A person must schedule
operations, including the acquisition of
all needed production items or services,
in a timely manner to satisfy the
delivery requirements of each rated
order. Modifying production or delivery
schedules is necessary only when
required delivery dates for rated orders
cannot otherwise be met.

(b) DO rated orders must be given
production preference over unrated
orders, if necessary, to meet required
delivery dates, even if this requires the
diversion of items being processed or
ready for delivery or services being
performed against unrated orders.
Similarly, DX rated orders must be
given preference over DO rated orders
and unrated orders. (Examples: If a
person receives a DO rated order with
a delivery date of June 3 and if meeting
that date would mean delaying
production or delivery of an item for an
unrated order, the unrated order must
be delayed. If a DX rated order is
received calling for delivery on July 15
and a person has a DO rated order
requiring delivery on June 2 and
operations can be scheduled to meet
both deliveries, there is no need to alter
production schedules to give any
additional preference to the DX rated
order. However, if business operations
cannot be altered to meet both the June
2 and July 15 delivery dates, then the
DX rated order must be given priority
over the DO rated order.)

(c)(1) If a person finds that delivery or
performance against any accepted rated
orders conflicts with the delivery or
performance against other accepted
rated orders of equal priority status, the
person shall give precedence to the
conflicting orders in the sequence in
which they are to be delivered or
performed (not to the receipt dates). If
the conflicting orders are scheduled to
be delivered or performed on the same
day, the person shall give precedence to
those orders that have the earliest
receipt dates.

(2) If a person is unable to resolve
rated order delivery or performance
conflicts under this section, the person
should promptly seek special priorities
assistance as provided in §§101.40
through 101.44. If the person’s customer
objects to the rescheduling of delivery
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or performance of a rated order, the
customer should promptly seek special
priorities assistance as provided in
§§101.40 through 101.44. For any rated
order against which delivery or
performance will be delayed, the person
must notify the customer as provided in
§101.33(d)(2).

(d) If a person is unable to purchase
needed production items in time to fill
a rated order by its required delivery
date, the person must fill the rated order
by using inventoried production items.
A person who uses inventoried items to
fill a rated order may replace those
items with the use of a rated order as
provided in § 101.37(b).

§101.35 Extension of priority ratings.

(a) A person must use rated orders
with suppliers to obtain items or
services needed to fill a rated order. The
person must use the priority rating
indicated on the customer’s rated order,
except as otherwise provided in this
part or as directed by HHS.

(b) The priority rating must be
included on each successive order
placed to obtain items or services
needed to fill a customer’s rated order.
This continues from contractor to
subcontractor to supplier throughout the
entire procurement chain.

§101.36 Changes or cancellations of
priority ratings and rated orders.

(a) The priority rating on a rated order
may be changed or canceled by:

(1) An official action of HHS; or

(2) Written notification from the
person who placed the rated order
(including a Delegate Agency).

(b) If an unrated order is amended to
make it a rated order, or a DO rating is
changed to a DX rating, the supplier
must give the appropriate preferential
treatment to the order as of the date the
change is received by the supplier.

(c) An amendment to a rated order
that significantly alters a supplier’s
original production or delivery schedule
shall constitute a new rated order as of
the date of its receipt. The supplier must
accept or reject the amended order
according to the provisions of § 101.33.

(d) The following amendments do not
constitute a new rated order: a change
in shipping destination; a reduction in
the total amount of the order; an
increase in the total amount of the order
which has negligible impact upon
deliveries; a minor variation in size or
design (prior to the start of production);
or a change which is agreed upon
between the supplier and the customer.

(e) If a person no longer needs items
or services to fill a rated order, any rated
orders placed with suppliers for the
items or services, or the priority rating
on those orders, must be canceled.

(f) When a priority rating is added to
an unrated order, or is changed or
canceled, all suppliers must be
promptly notified in writing.

§101.37 Use of rated orders.

(a) A person must use rated orders to
obtain:

(1) Items which will be physically
incorporated into other items to fill
rated orders, including that portion of
such items normally consumed or
converted into scrap or by-products in
the course of processing;

(2) Containers or other packaging
materials required to make delivery of
the finished items against rated orders;

(3) Services, other than contracts of
employment, needed to fill rated orders;

(4) MRO needed to produce the
finished items to fill rated orders.

(b) A person may use a rated order to
replace inventoried items (including
finished items) if such items were used
to fill rated orders, as follows:

(1) The order must be placed within
90 days of the date of use of the
inventory.

(2) A DO rating symbol and the
program identification symbol indicated
on the customer’s rated order must be
used on the order. A DX rating may not
be used even if the inventory was used
to fill a DX rated order.

(3) If the priority ratings on rated
orders from one customer or several
customers contain different program
identification symbols, the rated orders
may be combined.

(c) A person may combine DX and DO
rated orders from one customer or
several customers if the items or
services covered by each level of
priority are identified separately and
clearly.

(d) Combining rated and unrated
orders.

(1) A person may combine rated and
unrated order quantities on one
purchase order provided that:

(i) The rated quantities are separately
and clearly identified; and

(ii) The four elements of a rated order,
as required by § 101.32, are included on
the order with the statement required in
§101.32(a)(4) modified to read in
substance: “This purchase order
contains rated order quantities certified
for national defense use, and you are
required to follow all applicable
provisions of the Health Resources
Priorities and Allocations System
regulations at 45 CFR part 101 only as
it pertains to the rated quantities”.

(2) A supplier must accept or reject
the rated portion of the purchase order
as provided in § 101.33 and give
preferential treatment only to the rated
quantities as required by this part. This

part may not be used to require
preferential treatment for the unrated
portion of the order.

(3) Any supplier who believes that
rated and unrated orders are being
combined in a manner contrary to the
intent of this part or in a fashion that
causes undue or exceptional hardship
may submit a request for adjustment or
exception under § 101.80.

(e) A person may place a rated order
for the minimum commercially
procurable quantity even if the quantity
needed to fill a rated order is less than
that minimum. However, a person must
combine rated orders as provided in
paragraph (c) of this section, if possible,
to obtain minimum procurable
quantities.

(f) A person is not required to place
a priority rating on an order for less than
one-half of the Simplified Acquisition
Threshold (as established in the Federal
Acquisition Regulation (FAR) (see 48
CFR 2.101) or in other authorized
acquisition regulatory or management
systems) whichever amount is greater,
provided that delivery can be obtained
in a timely fashion without the use of
the priority rating.

§101.38 Limitations on placing rated
orders.

(a) General limitations. (1) A person
may not place a DO or DX rated order
pursuant to this part unless the person
in receipt of the rated order has been
explicitly authorized to do so by HHS or
a Delegate Agency or is otherwise
permitted to do so by this part.

(2) Rated orders may not be used to
obtain:

(i) Delivery on a date earlier than
needed;

(ii) A greater quantity of the item or
services than needed, except to obtain a
minimum procurable quantity. Separate
rated orders may not be placed solely
for the purpose of obtaining minimum
procurable quantities on each order;

(iii) Items or services in advance of
the receipt of a rated order, except as
specifically authorized by HHS (see
§101.41(c) for information on obtaining
authorization for a priority rating in
advance of a rated order);

(iv) Items that are not needed to fill
a rated order, except as specifically
authorized by HHS, or as otherwise
permitted by this part; or

(v) Any of the following items unless
specific priority rating authority has
been obtained from HHS, a Delegate
Agency, or the Department of
Commerce, as appropriate:

(A) Items for plant improvement,
expansion, or construction, unless they
will be physically incorporated into a
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construction project covered by a rated
order; or

(B) Production or construction
equipment or items to be used for the
manufacture of production equipment.
[For information on requesting priority
rating authority, see § 101.41.]

(C) Any items related to the
development of chemical or biological
warfare capabilities or the production of
chemical or biological weapons unless
such development or production has
been authorized by the President or the
Secretary of Defense. This provision
does not however prohibit the use of the
priority and allocations authority to
acquire or produce qualified
countermeasures that are necessary to
treat, identify, or prevent harm from any
biological or chemical agent that may
pose a public health threat affecting
national security.

(b) Jurisdictional limitations. Unless
authorized by the resource agency with
jurisdiction, the provisions of this part
are not applicable to the following
resources:

(1) Food resources, food resource
facilities, livestock resources, veterinary
resources, plant health resources, and
the domestic distribution of farm
equipment and commercial fertilizer
(Resource agency with jurisdiction—
Department of Agriculture);

(2) All forms of energy (Resource
agency with jurisdiction—Department
of Energy);

(3) All forms of civil transportation
(Resource agency with jurisdiction—
Department of Transportation);

(4) Water resources (Resource agency
with jurisdiction—Department of
Defense/U.S. Army Corps of Engineers);

(5) All materials, services, and
facilities, including construction
materials (industrial resources) for
which the authority has not been
delegated to other agencies under E.O.
13603 (Resource agency with
jurisdiction—Department of Commerce);

(6) The priorities and allocations
authority of this part may not be applied
to communications services (Resource
agency with jurisdiction—National
Communications System under E.O.
13618 of July 6, 2012).

Subpart D—Special Priorities
Assistance

§101.40 General provisions.

(a) Once a priority rating has been
authorized pursuant to this part, further
action by HHS is generally not needed.
However, from time-to-time, production
or delivery problems will arise in
connection with rated orders for health
resources as covered under this part. In
this event, a person should immediately

contact ASPR for guidance, as specified
in §101.93. ASPR serves as the lead
policy office for emergency
preparedness and response operations
on behalf of HHS and manages the
Department’s delegated DPA authorities.
If ASPR is unable to resolve the problem
or to authorize the use of a priority
rating and believes additional assistance
is warranted, ASPR may forward the
request to another agency with resource
jurisdiction, such as the Department of
Commerce, as appropriate, for action.
Special priorities assistance is provided
to alleviate problems that do arise.

(b) Special priorities assistance is
available for any reason consistent with
this part. Generally, special priorities
assistance is provided to expedite
deliveries, resolve delivery conflicts,
place rated orders, locate suppliers, or
to verify information supplied by
customers and vendors. Special
priorities assistance may also be used to
request rating authority for items that
are not normally eligible for priority
treatment.

§101.41
authority.

Requests for priority rating

(a) Rating authority for items or
services not normally rated. If a rated
order is likely to be delayed because a
person is unable to obtain items or
services not normally rated under this
part, the person may request the
authority to use a priority rating in
ordering the needed items or services.

(b) Rating authority for production or
construction equipment. (1) A request
for priority rating authority for
production or construction equipment
must be submitted to the U.S.
Department of Commerce on Form BIS—
999.

(2) When the use of a priority rating
is authorized for the procurement of
production or construction equipment, a
rated order may be used either to
purchase or to lease such equipment.
However, in the latter case, the
equipment may be leased only from a
person engaged in the business of
leasing such equipment or from a
person willing to lease rather than sell.

(c) Rating authority in advance of a
rated prime contract. (1) In certain
cases, and upon specific request HHS
may authorize a person to place a
priority rating on an order to a supplier
in advance of the issuance of a rated
prime contract. In these instances, the
person requesting advance-rating
authority must obtain sponsorship of
the request from HHS or the appropriate
Delegate Agency. The person shall also
assume any business risk associated
with the placing of rated orders in the

event the rated prime contract is not
issued.

(2) The person must state the
following in the request: It is
understood that the authorization of a
priority rating in advance of our
receiving a rated prime contract from
the Department of Health and Human
Services (HHS) and our use of that
priority rating with our suppliers in no
way commits HHS or any other
government agency to enter into a
contract or order or to expend funds.
Further, we understand that the Federal
Government shall not be liable for any
cancellation charges, termination costs,
or other damages that may accrue if a
rated prime contract is not eventually
placed and, as a result, we must
subsequently cancel orders placed with
the use of the priority rating authorized
as a result of this request.

(3) In reviewing requests for rating
authority in advance of a rated prime
contract, HHS will consider, among
other things, the following criteria:

(i) The probability that the prime
contract will be awarded;

(ii) The impact of the resulting rated
orders on suppliers and on other
authorized programs;

(iii) Whether the contractor is the sole
source;

(iv) Whether the item being produced
has a long lead time;

(v) The time period for which the
rating is being requested;

(4) HHS may require periodic reports
on the use of the rating authority
granted under paragraph (c) of this
section.

(5) If a rated prime contract is not
issued, the person shall promptly notify
all suppliers who have received rated
orders pursuant to the advanced rating
authority that the priority rating on
those orders is cancelled.

§101.42 Examples of assistance.

(a) While special priorities assistance
may be provided for any reason in
support of this part, it is usually
provided in situations where:

(1) A person is experiencing difficulty
in obtaining delivery against a rated
order by the required delivery date; or

(2) A person cannot locate a supplier
for an item or service needed to fill a
rated order.

(b) Other examples of special
priorities assistance include:

(1) Ensuring that rated orders receive
preferential treatment by suppliers;

(2) Resolving production or delivery
conflicts between various rated orders;

(3) Assisting in placing rated orders
with suppliers;

(4) Verifying the urgency of rated
orders; and
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(5) Determining the validity of rated
orders.

§101.43 Criteria for assistance.

Requests for special priorities
assistance should be timely, i.e., the
request has been submitted promptly
and enough time exists for HHS, or the
Delegate Agency to affect a meaningful
resolution to the problem, and must
establish that:

(a) There is an urgent need for the
item; and

(b) The applicant has made a
reasonable effort to resolve the problem.

§101.44 Instances where assistance may
not be provided.

Special priorities assistance is
provided at the discretion of HHS or the
Delegate Agency when it is determined
that such assistance is warranted to
meet the objectives of this part.
Examples where assistance may not be
provided include situations when a
person is attempting to:

(a) Secure a price advantage;

(b) Obtain delivery prior to the time
required to fill a rated order;

(c) Gain competitive advantage;

(d) Disrupt an industry apportionment
program in a manner designed to
provide a person with an unwarranted
share of scarce items; or

(e) Overcome a supplier’s regularly
established terms of sale or conditions
of doing business.

Subpart E—Allocation Actions

§101.50 Policy.

(a) Allocation orders will:

(1) Only be used when there is
insufficient supply of a material,
service, or facility to satisfy national
defense supply requirements through
the use of the priorities authority or
when the use of the priorities authority
would cause a severe and prolonged
disruption in the supply of materials,
services, or facilities available to
support normal U.S. economic
activities; and

(2) Not be used to ration materials or
services at the retail level.

(b) Allocation orders, when used, will
be distributed equitably among the
suppliers of the materials, services, or
facilities being allocated and not require
any person to relinquish a
disproportionate share of the civilian
market.

§101.51 General procedures.

Before the Department of Health and
Human Services uses its allocations
authority to address a supply problem
within its resource jurisdiction, it will
develop a plan that includes:

(a) A copy of the written
determination made in accordance with

section 202 of Executive Order 13603,
that the program or programs that would
be supported by the allocation action
are necessary or appropriate to promote
the national defense.

(b) A detailed description of the
situation to include any unusual events
or circumstances that have created the
requirement for an allocation action;

(c) A statement of the specific
objective(s) of the allocation action;

(d) A list of the materials, services, or
facilities to be allocated;

(e) A list of the sources of the
materials, services, or facilities that will
be subject to the allocation action;

(f) A detailed description of the
provisions that will be included in the
allocation orders, including the type(s)
of allocation orders, the percentages or
quantity of capacity or output to be
allocated for each purpose, and the
duration of the allocation action (i.e.,
anticipated start and end dates);

(g) An evaluation of the impact of the
proposed allocation action on the
civilian market; and

(h) Proposed actions, if any, to
mitigate disruptions to civilian market
operations.

§101.52 Controlling the general
distribution of a material in the civilian
market.

No allocation action taken by HHS
may be used to control the general
distribution of a material in the civilian
market, unless the Secretary has:

(a) Made a written finding that:

(1) Such material is a scarce and
critical material essential to the national
defense, and

(2) The requirements of the national
defense for such material cannot
otherwise be met without creating a
significant dislocation of the normal
distribution of such material in the
civilian market to such a degree as to
create appreciable hardship;

(b) Submitted the finding for the
President’s approval through the
Assistant to the President and National
Security Advisor and the Assistant to
the President for Homeland Security
and Counterterrorism; and

(c) The President has approved the
finding.

§101.53 Types of allocation orders.

There are three types of allocation
orders available for communicating
allocation actions.

(a) Set-aside. An official action that
requires a person to reserve materials,
services, or facilities capacity in
anticipation of the receipt of rated
orders.

(b) Directive. An official action that
requires a person to take or refrain from

taking certain actions in accordance
with its provisions. A directive can
require a person to: Stop or reduce
production of an item; prohibit the use
of selected materials, services, or
facilities; or divert the use of materials,
services, or facilities from one purpose
to another; and

(c) Allotment. An official action that
specifies the maximum quantity of a
material, service, or facility authorized
for a specific use to promote the
national defense.

§101.54 Elements of an allocation order.

Allocation orders may be issued
directly to the affected persons or by
constructive notice through publication
in the Federal Register. This section
describes the elements that each order
must include.

(a) Each allocation order must
include:

(1) A detailed description of the
required allocation action(s), including
its relationship to any received DX rated
orders, DO rated orders, and unrated
orders;

(2) Specific start and end calendar
dates for each required allocation
action;

(3) The written signature on a
manually placed order or the digital
signature on an electronically placed
order of the Secretary of HHS.

(b)(1) Elements to be included in
orders issued directly to affected
persons:

(2) A statement that reads in
substance: “This is an allocation order
certified for national defense use. [Insert
the name of the person receiving the
order] is required to comply with this
order, in accordance with the provisions
of the Health Resources Priorities and
Allocations System regulation (45 CFR
part 101);

(c)(1) Elements to be included in an
allocation order that gives constructive
notice through publication in the
Federal Register:

(2) A statement that reads in
substance: “This is an allocation order
certified for national defense use. [Insert
the name(s) of the person(s) to whom
the order applies or a description of the
class of persons to whom the order
applies] is (are) required to comply with
this order, in accordance with the
provisions of the Health Resources
Priorities and Allocations System
regulation (45 CFR part 101).

§101.55 Mandatory acceptance of an
allocation order.

(a) Except as otherwise specified in
this section (see paragraph (c) of this
section), a person shall accept and
comply with every allocation order
received.
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(b) A person shall not discriminate
against an allocation order in any
manner such as by charging higher
prices for materials, services, or
facilities covered by the order or by
imposing terms and conditions for
contracts and orders involving allocated
materials, services, or facilities that
differ from the person’s terms and
conditions for contracts and orders for
the materials, services, or facilities prior
to receiving the allocation order.

(c) If a person is unable to comply
fully with the required action(s)
specified in an allocation order, the
person must notify the ASPR, as
specified in § 101.93, immediately,
explain the extent to which compliance
is possible, and give the reasons why
full compliance is not possible. If
notification is given verbally, then
written or electronic confirmation must
be provided within one (1) working day.
Such notification does not release the
person from complying with the order
to the fullest extent possible, until the
person is notified by HHS that the order
has been changed or cancelled.

§101.56 Changes or cancellations of an
allocation order.

An allocation order may be changed
or canceled by an official action of HHS.
Notice of such changes or cancellations
may be provided directly to persons to
whom the order being cancelled or
modified applies or constructive notice
may be provided by publication in the
Federal Register.

Subpart F—Official Actions

§101.60 General provisions.

(a) HHS may take specific official
actions to implement the provisions of
this part.

(b) These official actions include, but
are not limited to, Rating
Authorizations, Directives, and Letters
of Understanding (See § 101.20.)

§101.61 Rating Authorizations.

(a) A Rating Authorization is an
official action granting specific priority
rating authority that:

(1) Permits a person to place a priority
rating on an order for an item or service
not normally ratable under this part; or

(2) Authorizes a person to modify a
priority rating on a specific order or
series of contracts or orders.

(b) To request priority rating
authority, see § 101.41.

§101.62 Directives.

(a) A Directive is an official action
that requires a person to take or refrain
from taking certain actions in
accordance with its provisions.

(b) A person must comply with each
Directive issued. However, a person
may not use or extend a Directive to
obtain any items from a supplier, unless
expressly authorized to do so in the
Directive.

(c) A Directive takes precedence over
all DX rated orders, DO rated orders,
and unrated orders previously or
subsequently received, unless a contrary
instruction appears in the Directive.

§101.63 Letters of Understanding.

(a) A Letter of Understanding is an
official action that may be issued in
resolving special priorities assistance
cases to reflect an agreement reached by
all parties including HHS, the
Department of Commerce (if applicable),
a Delegate Agency (if applicable), the
su%plier, and the customer.

) A Letter of Understanding is not
used to alter scheduling between rated
orders, to authorize the use of priority
ratings, to impose restrictions under this
part. Rather, Letters of Understanding
are used to confirm production or
shipping schedules that do not require
modifications to other rated orders.

Subpart G—Compliance

§101.70 General provisions.

(a) HHS may take specific official
actions for any reason necessary or
appropriate to the enforcement or the
administration of the Defense
Production Act and other applicable
statutes, this part, or an official action.
Such actions include Administrative
Subpoenas, Demands for Information,
and Inspection Authorizations.

(b) Any person who places or receives
a rated order or an allocation order must
comply with the provisions of this part.

(c) Willful violation of the provisions
of title I or section 705 of the DPA and
other applicable statutes, this part, or an
official action of HHS is a criminal act,
punishable as provided in the DPA and
other applicable statutes, and as set
forth in §101.74.

§101.71 Audits and investigations.

(a) Audits and investigations are
official examinations of books, records,
documents, other writings, and
information to ensure that the
provisions of the DPA and other
applicable statutes, this part, and
official actions have been properly
followed. An audit or investigation may
also include interviews and a systems
evaluation to detect problems or failures
in the implementation of this part.

(b) When undertaking an audit or
investigation, HHS shall:

(1) Define the scope and purpose in
the official action given to the person
under investigation; and

(2) Have ascertained that the
information sought, or other adequate
and authoritative data are not available
from any Federal or other responsible
agency.

(c) In administering this part, HHS
may issue the following documents that
constitute official actions:

(1) Administrative Subpoenas. An
Administrative Subpoena requires a
person to appear as a witness before an
official designated by HHS to testify
under oath on matters of which that
person has knowledge relating to the
enforcement or the administration of the
DPA and other applicable statutes, this
part, or official actions. An
Administrative Subpoena may also
require the production of books, papers,
records, documents and physical objects
or property.

(2) Demands for Information. A
Demand for Information requires a
person to furnish to a duly authorized
representative of HHS any information
necessary or appropriate to the
enforcement or the administration of the
DPA and other applicable statutes, this
part, or official actions.

(3) Inspection Authorizations. An
Inspection Authorization requires a
person to permit a duly authorized
representative of HHS to interview the
person’s employees or agents, to inspect
books, records, documents, other
writings, and information, including
electronically-stored information, in the
person’s possession or control at the
place where that person usually keeps
them or otherwise, and to inspect a
person’s property when such interviews
and inspections are necessary or
appropriate to the enforcement or the
administration of the DPA and related
statutes, this part, or official actions.

(d) The production of books, records,
documents, other writings, and
information will not be required at any
place other than where they are usually
kept, if, prior to the return date
specified in the Administrative
Subpoena or Demand for Information, a
duly authorized official of HHS is
furnished with copies of such material
that are certified under oath to be true
copies. As an alternative, a duly
authorized representative of HHS may
enter into a stipulation with a person as
to the content of the material.

(e) An Administrative Subpoena,
Demand for Information, or Inspection
Authorization shall include the name,
title, or official position of the person to
be served, the evidence sought to be
adduced, and its general relevance to
the scope and purpose of the audit,
investigation, or other inquiry. If
employees or agents are to be
interviewed; if books, records,
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documents, other writings, or
information are to be produced; or if
property is to be inspected; the
Administrative Subpoena, Demand for
Information, or Inspection
Authorization will describe them with
particularity.

(f) Service of documents shall be
made in the following manner:

(1) Service of a Demand for
Information or Inspection Authorization
shall be made personally, or by Certified
Mail-Return Receipt Requested at the
person’s last known address. Service of
an Administrative Subpoena shall be
made personally. Personal service may
also be made by leaving a copy of the
document with someone at least 18
years old at the person’s last known
dwelling or place of business.

(2) Service upon other than an
individual may be made by serving a
partner, corporate officer, or a managing
or general agent authorized by
appointment or by law to accept service
of process. If an agent is served, a copy
of the document shall be mailed to the
person named in the document.

(3) Any individual 18 years of age or
over may serve an Administrative
Subpoena, Demand for Information, or
Inspection Authorization. When
personal service is made, the individual
making the service shall prepare an
affidavit as to the manner in which
service was made and the identity of the
person served, and return the affidavit,
and in the case of subpoenas, the
original document, to the issuing officer.
In case of failure to make service, the
reasons for the failure shall be stated on
the original document.

§101.72 Compulsory process.

(a) If a person refuses to permit a duly
authorized representative of HHS to
have access to any premises or to the
source of information necessary to the
administration or the enforcement of the
DPA and other applicable statutes, this
part, or official actions, HHS, through its
authorized representative may seek
compulsory process. Compulsory
process means the institution of
appropriate legal action, including ex
parte application for an inspection
warrant or its equivalent, in any forum
of appropriate jurisdiction.

(b) Compulsory process may be
sought in advance of an audit,
investigation, or other inquiry, if, in the
judgment of the Secretary there is
reason to believe that a person will
refuse to permit an audit, investigation,
or other inquiry, or that other
circumstances exist which make such
process desirable or necessary.

§101.73 Notification of failure to comply.

(a) At the conclusion of an audit,
investigation, or other inquiry, or at any
other time, HHS may inform the person
in writing of HHS’ position regarding
that person’s non-compliance with the
requirements of the DPA and other
applicable statutes, this part, or an
official action.

(b) In cases where HHS determines
that failure to comply with the
provisions of the DPA and other
applicable statutes, this part, or an
official action was inadvertent, the
person may be informed in writing of
the particulars involved and the
corrective action to be taken. Failure to
take corrective action may then be
construed as a willful violation of the
DPA and other applicable statutes, this
part, or an official action.

§101.74 Violations, penalties, and
remedies.

(a) Willful violation of the provisions
of the DPA, and related statutes (when
applicable), this part, or an official
action, is a crime and upon conviction,
a person may be punished by fine or
imprisonment, or both. The maximum
penalties provided by the DPA are a
$10,000 fine, or one year in prison, or
both.

(b) The Government may also seek an
injunction from a court of appropriate
jurisdiction to prohibit the continuance
of any violation of, or to enforce
compliance with, the DPA, this part, or
an official action.

(c) In order to secure the effective
enforcement of the DPA and other
applicable statutes, this part, and
official actions, the following are
prohibited:

(1) No person may solicit, influence,
or permit another person to perform any
act prohibited by, or to omit any act
required by, the DPA and other
applicable statutes, this part, or an
official action.

(2) No person may conspire or act in
concert with any other person to
perform any act prohibited by, or to
omit any act required by, the DPA and
other applicable statutes, this part, or an
official action.

(3) No person shall deliver any item
if the person knows or has reason to
believe that the item will be accepted,
redelivered, held, or used in violation of
the DPA and other applicable statutes,
this part, or an official action. In such
instances, the person must immediately
notify HHS that, in accordance with this
provision, delivery has not been made.

§101.75 Compliance conflicts.

If compliance with any provision of
the DPA and other applicable statutes,

this part, or an official action would
prevent a person from filling a rated
order or from complying with another
provision of the DPA and other
applicable statutes, this part, or an
official action, the person must
immediately notify HHS, as specified in
§101.93, for resolution of the conflict.

Subpart H—Adjustments, Exceptions,
and Appeals

§101.80 Adjustments or exceptions.

(a) A person may submit a request to
HHS for an adjustment or exception on
the ground that:

(1) A provision of this part or an
official action results in an undue or
exceptional hardship on that person not
suffered generally by others in similar
situations and circumstances; or

(2) The consequences of following a
provision of this part or an official
action are contrary to the intent of the
DPA and other applicable statutes, or
this part.

(b) Each request for adjustment or
exception must be in writing and
contain a complete statement of all the
facts and circumstances related to the
provision of this part or official action
from which adjustment is sought and a
full and precise statement of the reasons
why relief should be provided.

(c) The submission of a request for
adjustment or exception shall not
relieve any person from the obligation of
complying with the provision of this
part or official action in question while
the request is being considered unless
such interim relief is granted in writing
by the Secretary or the Secretary’s
designated representative.

(d) A decision of the Secretary or the
Secretary’s designated representative
under this section may be appealed to
the Secretary. (For information on the
appeal procedure, see § 101.81.)

§101.81 Appeals.

(a) Any person whose request for
adjustment or exception was denied by
the Secretary or the Secretary’s
designated representative under
§ 101.80, may appeal to the Secretary
who, through the Secretary’s designated
representative, shall review and
reconsider the denial.

(b)(1) Except as provided in paragraph
(b)(2) of this section, an appeal must be
received by the Secretary no later than
45 business days after receipt of a
written notice of denial. After this 45-
business day period, an appeal may be
accepted at the discretion of the
Secretary.

(2) For requests for adjustment or
exception involving rated orders placed
for the purpose of emergency
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preparedness (see § 101.33(e)), an
appeal must be received by the
Secretary, no later than 15 business days
after receipt of a written notice of
denial. Contract performance under the
order shall not be stayed pending
resolution of the appeal.

(c) Each appeal must be in writing
and contain a complete statement of all
the facts and circumstances related to
the action appealed from and a full and
precise statement of the reasons the
decision should be modified or
reversed.

(d) In addition to the written materials
submitted in support of an appeal, an
appellant may request, in writing, an
opportunity for an informal hearing.
This request may be granted or denied
at the discretion of the Secretary or the
Secretary’s designated representative.

(e) When a hearing is granted, the
Secretary may designate an HHS
employee to act as the Secretary’s
representative and hearing officer to
conduct the hearing and to prepare a
report. The hearing officer shall
determine all procedural questions and
impose such time or other limitations
deemed reasonable. In the event that the
hearing officer decides that a printed
transcript is necessary, all expenses
shall be borne by the appellant.

(f) When determining an appeal, the
Secretary may consider all information
submitted during the appeal as well as
any recommendations, reports, or other
relevant information and documents
available to HHS or consult with any
other persons or groups.

(g) The submission of an appeal under
this section shall not relieve any person
from the obligation of complying with
the provision of this part or official
action in question while the appeal is
being considered unless such relief is
granted in writing by the Secretary.

Subpart I—Miscellaneous Provisions

§101.90 Protection against claims.

A person shall not be held liable for
damages or penalties for any act or
failure to act resulting directly or
indirectly from compliance with any
provision of this part, or an official
action, notwithstanding that such
provision or action shall subsequently
be declared invalid by judicial or other
competent authority.

§101.91 Records and reports.

(a) Persons are required to make and
preserve for at least three years, accurate
and complete records of any transaction
covered by this part or an official action.

(b) Records must be maintained in
sufficient detail to permit the
determination, upon examination, of
whether each transaction complies with
the provisions of this part or any official
action. However, this part does not
specify any method or system to be
used.

(c) Records required to be maintained
by this part must be made available for
examination on demand by duly
authorized representatives of HHS as
provided in § 101.71.

(d) In addition, persons must develop,
maintain, and submit any other records
and reports to HHS that may be required
for the administration of the DPA and
other applicable statutes, and this part.

(e) DPA section 705(d), as
implemented by E.O. 13603, provides
that information obtained under this
section which the Secretary deems
confidential, or with reference to which
a request for confidential treatment is
made by the person furnishing such
information, shall not be published or
disclosed unless the Secretary
determines that the withholding of this
information is contrary to the interest of
the national defense. Information
required to be submitted to HHS in
connection with the enforcement or

administration of the DPA, this part, or
an official action, is deemed to be
confidential under DPA section 705(d)
and shall be handled in accordance with
applicable Federal law.

§101.92 Applicability of this part and
official actions.

(a) This part and all official actions,
unless specifically stated otherwise,
apply to transactions in any state,
territory, or possession of the United
States and the District of Columbia.

(b) This part and all official actions
apply not only to deliveries to other
persons but also include deliveries to
affiliates and subsidiaries of a person
and deliveries from one branch,
division, or section of a single entity to
another branch, division, or section
under common ownership or control.

(c) This part shall not be construed to
affect any administrative actions taken
by HHS, or any outstanding contracts or
orders placed pursuant to any of the
regulations, orders, schedules, or
delegations of authority previously
issued by HHS pursuant to authority
granted to HHS, by the President under
the DPA and E.O. 13603. Such actions,
contracts, or orders shall continue in
full force and effect under this part
unless modified or terminated by proper
authority.

§101.93 Communications.

All communications concerning this
part, including requests for copies of the
part and explanatory information,
requests for guidance or clarification,
and requests for adjustment or
exception shall be addressed to the
Administration for Strategic
Preparedness and Response, U.S.
Department of Health and Human
Services, Washington, DC 20201. Ref:
HRPAS, or email aspr.dpa@hhs.gov.

Appendix 1 to Part 101

Program identification
symbol

Approved program

Agency

ical Services.

Emergency Support Function 8 Public Health and Med-

Strategic National Stockpile
Biodefense and Related Medical Countermeasures
ASPR Critical Infrastructure Protection Program ............

Department of Health and Human Services.

Department of Health and Human Services.
Department of Health and Human Services.
Department of Health and Human Services.
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Dated: January 26, 2024.
Xavier Becerra,

Secretary, U.S. Department of Health, and
Human Services.

[FR Doc. 2024-01947 Filed 2—8-24; 8:45 am]|
BILLING CODE 4150-37-P

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

National Endowment for the Arts

45 CFR Parts 1149 and 1158
RIN 3135-AA33

Civil Penalties Adjustment for 2024

AGENCY: National Endowment for the
Arts, National Foundation on the Arts
and the Humanities.

ACTION: Final rule.

SUMMARY: The National Endowment for
the Arts (NEA) is adjusting the
maximum civil monetary penalties
(CMPs) that may be imposed for
violations of the Program Fraud Civil
Remedies Act (PFCRA) and the NEA’s
Restrictions on Lobbying to reflect the
requirements of the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Act). The 2015 Act further amended the
Federal Civil Penalties Inflation
Adjustment Act of 1990 (the Inflation
Adjustment Act) to improve the
effectiveness of civil monetary penalties
and to maintain their deterrent effect.
This final rule provides the 2024 annual
inflation adjustments to the initial
“catch-up”” adjustments made on June
15, 2017, and reflects all other inflation
adjustments made in the interim.
DATES: This rule is effective February 9,
2024.

FOR FURTHER INFORMATION CONTACT:
Daniel Fishman, Assistant General
Counsel, National Endowment for the
Arts, 400 7th St. SW, Washington, DC
20506, Telephone: 202-682-5418.
SUPPLEMENTARY INFORMATION:

1. Background

On December 12, 2017 the NEA
issued a final rule entitled “Federal
Civil Penalties Adjustments” * which
finalized the NEA’s June 15, 2017
interim final rule entitled
“Implementing the Federal Civil
Penalties Adjustment Act Improvements
Act”,2 implementing the 2015 Act
(section 701 of Pub. L. 114-74), which
amended the Inflation Adjustment Act
(28 U.S.C. 2461 note) requiring catch-up
and annual adjustments to the NEA’s
CMPs. The 2015 Act requires agencies

182 FR 58348.
282 FR 27431.

make annual adjustments to its CMPs
for inflation.

A CMP is defined in the Inflation
Adjustment Act as any penalty, fine, or
other sanction that is (1) for a specific
monetary amount as provided by
Federal law, or has a maximum amount
provided for by Federal law; (2)
assessed or enforced by an agency
pursuant to Federal law; and (3)
assessed or enforced pursuant to an
administrative proceeding or a civil
action in the Federal courts.

These annual inflation adjustments
are based on the percentage change in
the Consumer Price Index for all Urban
Consumers (CPI-U) for the month of
October preceding the date of the
adjustment, relative to the October CPI-
U in the year of the previous
adjustment. The formula for the amount
of a CMP inflation adjustment is
prescribed by law, as explained in OMB
Memorandum M-16—06 (February 24,
2016), and therefore the amount of the
adjustment is not subject to the exercise
of discretion by the Chairman of the
National Endowment for the Arts
(Chairman).

The Office of Management and Budget
has issued guidance on implementing
and calculating the 2024 adjustment
under the 2015 Act.? Per this guidance,
the CPI-U adjustment multiplier for this
annual adjustment is 1.03241. In its
prior rules, the NEA identified two
CMPs, which require adjustment: the
penalty for false statements under the
PFCRA and the penalty for violations of
the NEA’s Restrictions on Lobbying.
With this rule, the NEA is adjusting the
amount of those CMPs accordingly.

2. Dates of Applicability

The inflation adjustments contained
in this rule shall apply to any violations
assessed after January 15, 2024.

3. Adjustments

Two CMPs in NEA regulations require
adjustment in accordance with the 2015
Act: (1) the penalty associated with the
Program Fraud Civil Remedies Act (45
CFR 1149.9) and (2) the penalty
associated with Restrictions on
Lobbying (45 CFR 1158.400; 45 CFR part
1158, app. A).

A. Adjustments to Penalties Under the
NEA’s Program Fraud Civil Remedies
Act Regulations

The current maximum penalty under
the PFCRA for false claims and
statements is currently set at $13,507.
The post-adjustment penalty or range is
obtained by multiplying the pre-
adjustment penalty or range by the

3 OMB Memorandum M—-24-07 (December 19,
2023).

percent change in the CPI-U over the
relevant time period and rounding to
the nearest dollar. Between October
2022 and October 2023, the CPI-U
increased by a multiplier of 103.241%.
Therefore, the new post-adjustment
maximum penalty under the PFCRA for
false statements is $13,507 x 1.03241 =
$13,944.76 which rounds to $13,945.
Therefore, the maximum penalty under
the PFCRA for false claims and
statements will be $13,945.

B. Adjustments to Penalties Under the
NEA'’s Restrictions on Lobbying
Regulations

The penalty for violations of the
Restrictions on Lobbying is currently set
at a range of a minimum of $23,714 and
a maximum of $237,268. The post-
adjustment penalty or range is obtained
by multiplying the pre-adjustment
penalty or range by the percent change
in the CPI-U over the relevant time
period and rounding to the nearest
dollar. Between October 2022 and
October 2023, the CPI-U increased by a
multiplier of 103.241%. Therefore, the
new post-adjustment minimum penalty
under the Restrictions on Lobbying is
$23,714 x 1.03241 = $24,482.57074,
which rounds to $24,483 and the
maximum penalty under the
Restrictions on Lobbying is $237,268 x
1.03241 = $244,957.86, which rounds to
$244,958. Therefore, the range of
penalties under the law on the
Restrictions on Lobbying shall be
between $24,483 and $244,958.

Administrative Procedure Act

Section 553 of the Administrative
Procedure Act requires agencies to
provide an opportunity for notice and
comment on rulemaking and also
requires agencies to delay a rule’s
effective date for 30 days following the
date of publication in the Federal
Register unless an agency finds good
cause to forgo these requirements.
However, section 4(b)(2) of the 2015 Act
requires agencies to adjust civil
monetary penalties notwithstanding
section 553 of the Administrative
Procedure Act (APA) and publish
annual inflation adjustments in the
Federal Register. “This means that the
public procedure the APA generally
requires . . .is not required for agencies
to issue regulations implementing the
annual adjustment.” OMB
Memorandum M-18-03.

Even if the 2015 Act did not except
this final rule from section 553 of the
APA, the NEA has good cause to
dispense with notice and comment.
Section 553(b)(B), authorizes agencies to
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dispense with notice and comment
procedures for rulemaking if the agency
finds good cause that notice and
comment are impracticable,
unnecessary, or contrary to public
interest. The annual adjustments to civil
penalties for inflation and the method of
calculating those adjustments are
established by section 5 of the 2015 Act,
as amended, leaving no discretion for
the NEA. Accordingly, public comment
would be impracticable because the
NEA would be unable to consider such
comments in the rulemaking process.

Regulatory Planning and Review
(Executive Order 12866)

Executive Order 12866 (E.O. 12866)
established a process for review of rules
by the Office of Information and
Regulatory Affairs, which is within the
Office of Management and Budget
(OMB). Only “‘significant” proposed and
final rules are subject to review under
this Executive Order. ““Significant,” as
used in E.O. 12866, means
“economically significant.” It refers to
rules with (1) an impact on the economy
of $100 million; or that (2) were
inconsistent or interfered with an action
taken or planned by another agencys; (3)
materially altered the budgetary impact
of entitlements, grants, user fees, or loan
programs; or (4) raised novel legal or
policy issues.

This final rule would not be a
significant policy change and OMB has
not reviewed this final rule under E.O.
12866. The NEA has made the
assessments required by E.O. 12866 and
determined that this final rule: (1) will
not have an effect of $100 million or
more on the economy; (2) will not
adversely affect in a material way the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or Tribal
governments or communities; (3) will
not create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (4) does
not alter the budgetary effects of
entitlements, grants, user fees, or loan
programs or the rights or obligations of
their recipients; and (5) does not raise
novel legal or policy issues.

Federalism (Executive Order 13132)

This final rule does not have
federalism implications, as set forth in
E.O. 13132. As used in this order,
federalism implications mean
“substantial direct effects on the States,
on the relationship between the
[N]ational [G]lovernment and the States,
or on the distribution of power and
responsibilities among the various

levels of government.” The NEA has
determined that this final rule will not
have federalism implications within the
meaning of E.O. 13132.

Civil Justice Reform (Executive Order
12988)

This final rule meets the applicable
standards set forth in section 3(a) and
3(b)(2) of E.O. 12988. Specifically, this
final rule is written in clear language
designed to help reduce litigation.

Indian Tribal Governments (Executive
Order 13175)

Under the criteria in E.O. 13175, the
NEA has evaluated this final rule and
determined that it would have no
potential effects on Federally recognized
Indian Tribes.

Takings (Executive Order 12630)

Under the criteria in E.O. 12630, this
final rule does not have significant
takings implications. Therefore, a
takings implication assessment is not
required.

Regulatory Flexibility Act of 1980 (5
U.S.C. 605(b))

This final rule will not have a
significant adverse impact on a
substantial number of small entities,
including small businesses, small
governmental jurisdictions, or certain
small not-for-profit organizations.

Paperwork Reduction Act of 1995 (44
U.S.C., Chapter 35)

This final rule will not impose any
“information collection” requirements
under the Paperwork Reduction Act.
Under the Act, information collection
means the obtaining or disclosure of
facts or opinions by or for an agency by
10 or more nonfederal persons.

Unfunded Mandates Act of 1995
(Section 202, Pub. L. 104—4)

This final rule does not contain a
Federal mandate that will result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year.

National Environmental Policy Act of
1969 (5 U.S.C. 804)

The final rule will not have a
significant effect on the human
environment.

Small Business Regulatory Enforcement
Fairness Act of 1996 (Sec. 804, Pub. L.
104-121)

This final rule would not be a major
rule as defined in section 804 of the
Small Business Regulatory Enforcement

Fairness Act of 1996. This final rule will
not result in an annual effect on the
economy of $100 million or more, a
major increase in costs or prices,
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign
based companies in domestic and
export markets.

E-Government Act of 2002 (44 U.S.C.
3504)

Section 206 of the E-Government Act
requires agencies, to the extent
practicable, to ensure that all
information about that agency required
to be published in the Federal Register
is also published on a publicly
accessible website. All information
about the NEA required to be published
in the Federal Register may be accessed
at https://www.arts.gov. This Act also
requires agencies to accept public
comments on their rules “by electronic
means.” See heading ‘“Public
Participation” for directions on
electronic submission of public
comments on this final rule.

Finally, the E-Government Act
requires, to the extent practicable, that
agencies ensure that a publicly
accessible Federal Government website
contains electronic dockets for
rulemakings under the Administrative
Procedure Act of 1946 (5 U.S.C. 551 et
seq.). Under this Act, an electronic
docket consists of all submissions under
section 553(c) of title 5, United States
Code; and all other materials that by
agency rule or practice are included in
the rulemaking docket under section
553(c) of title 5, United States Code,
whether or not submitted electronically.
The website https://
www.regulations.gov contains electronic
dockets for the NEA’s rulemakings
under the Administrative Procedure Act
of 1946.

Plain Writing Act of 2010 (5 U.S.C. 301)

Under this Act, the term ““plain
writing” means writing that is clear,
concise, well-organized, and follows
other best practices appropriate to the
subject or field and intended audience.
To ensure that this final rule has been
written in plain and clear language so
that it can be used and understood by
the public, the NEA has modeled the
language of this final rule on the Federal
Plain Language Guidelines.


https://www.regulations.gov
https://www.regulations.gov
https://www.arts.gov

9038

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Rules and Regulations

Public Participation (Executive Order
13563)

The NEA encourages public
participation by ensuring its
documentation is understandable by the
general public, and has written this final
rule in compliance with Executive
Order 13563 by ensuring its
accessibility, consistency, simplicity of
language, and overall
comprehensibility.

List of Subjects in 45 CFR Parts 1149
and 1158

Administrative practice and
procedure, Government contracts, Grant
programs, Loan programs, Lobbying,
Penalties.

For the reasons stated in the
preamble, the NEA amends 45 CFR
chapter XI, subchapter B, as follows:

PART 1149—PROGRAM FRAUD CIVIL
REMEDIES ACT REGULATIONS

m 1. The authority citation for part 1149
continues to read as follows:

Authority: 5 U.S.C. App. 8G(a)(2); 20
U.S.C. 959; 28 U.S.C. 2461 note; 31 U.S.C.
3801-3812.

§1149.9 [Amended]

m 2.In § 1149.9 amend paragraph (a)(1)
b removing the amount “$13,507"” and
adding in its place the amount
“$13,945".

PART 1158—NEW RESTRICTIONS ON
LOBBYING

m 3. The authority citation for part 1158
continues to read as follows:

Authority: 20 U.S.C. 959; 28 U.S.C. 2461;
31 U.S.C. 1352.

§1158.400 [Amended]

m 4.In § 1158.400 amend paragraphs (a),
(b), and (e) by:

m a. Removing the amount “$23,714”
and adding in its place the amount
“$24,483” wherever it appears; and

m b. Removing the amount “$237,268”
and adding in its place the amount
““$244,958” wherever it appears.

Appendix A to Part 1158 [Amended]

m 5. Amend appendix A to part 1158 by:
m a. Removing the amount “$23,714”
and adding in its place the amount
““$24,483” wherever it appears.

m b. Removing the amount “$237,268”
and adding in its place the amount
““$244,958” wherever it appears.

Dated: January 10, 2024.
Daniel Beattie,
Director of Guidelines and Panel Operations.
[FR Doc. 2024-00662 Filed 2—8—24; 8:45 am]
BILLING CODE 7537-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 401
[Docket No. USCG-2023-0438]
RIN 1625-AC89

Great Lakes Pilotage Rates—2024
Annual Review

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: In accordance with the
statutory provisions enacted by the
Great Lakes Pilotage Act of 1960, the
Coast Guard is issuing new pilotage
rates for the 2024 shipping season. This
rule adjusts the pilotage rates to account
for changes in district operating
expenses, an increase in the number of
pilots, and anticipated inflation. These
changes, when combined, result in a 7-
percent net increase in pilotage costs
compared to the 2023 season.

DATES: This final rule is effective March
11, 2024.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to
www.regulations.gov, type USCG-2023—
0438 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: For
information about this document, call or
email Mr. Brian Rogers, Commandant,
Office of Waterways and Ocean Policy—
Great Lakes Pilotage Division (CG—
WWM-2), Coast Guard; telephone 410—
360-9260, email Brian.Rogers@uscg.mil.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

I. Abbreviations
II. Executive Summary
III. Basis and Purpose
IV. Background
V. Discussion of Comments and Changes
VI. Summary of the Ratemaking Methodology
VII. Historic Methodological and Other
Changes
VIII. Individual Target Pilot Compensation
Benchmark
IX. Discussion of Rate Adjustments
District One
A. Step 1: Recognize Previous Operating
Expenses
B. Step 2: Project Operating Expenses,
Adjusting for Inflation or Deflation
C. Step 3: Estimate Number of Registered
Pilots and Apprentice Pilots
D. Step 4: Determine Target Pilot
Compensation Benchmark and
Apprentice Pilot Wage Benchmark
E. Step 5: Project Working Capital Fund

F. Step 6: Project Needed Revenue
G. Step 7: Calculate Initial Base Rates
H. Step 8: Calculate Average Weighting
Factors by Area
I. Step 9: Calculate Revised Base Rates
J. Step 10: Review and Finalize Rates
District Two
A. Step 1: Recognize Previous Operating
Expenses
B. Step 2: Project Operating Expenses,
Adjusting for Inflation or Deflation
C. Step 3: Estimate Number of Registered
Pilots and Apprentice Pilots
D. Step 4: Determine Target Pilot
Compensation Benchmark and
Apprentice Pilot Wage Benchmark
E. Step 5: Project Working Capital Fund
F. Step 6: Project Needed Revenue
G. Step 7: Calculate Initial Base Rates
H. Step 8: Calculate Average Weighting
Factors by Area
I. Step 9: Calculate Revised Base Rates
J. Step 10: Review and Finalize Rates
District Three
A. Step 1: Recognize Previous Operating
Expenses
B. Step 2: Project Operating Expenses,
Adjusting for Inflation or Deflation
C. Step 3: Estimate Number of Registered
Pilots and Apprentice Pilots
D. Step 4: Determine Target Pilot
Compensation Benchmark and
Apprentice Pilot Wage Benchmark
E. Step 5: Project Working Capital Fund
F. Step 6: Project Needed Revenue
G. Step 7: Calculate Initial Base Rates
H. Step 8: Calculate Average Weighting
Factors by Area
I. Step 9: Calculate Revised Base Rates
J. Step 10: Review and Finalize Rates
X. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates
G. Taking of Private Property
H. Civil Justice Reform
L. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations

2023 final rule Great Lakes Pilotage Rates—
2023 Annual Ratemaking and Review of
Methodology final rule

AMO American Maritime Officers Union

APA American Pilots’ Association

BLS Bureau of Labor Statistics

CFR Code of Federal Regulations

CPA Certified public accountant

CPI Consumer Price Index

DHS Department of Homeland Security

Director U.S. Coast Guard’s Director of the
Great Lakes Pilotage

ECI Employment Cost Index

FOMC Federal Open Market Committee

FR Federal Register

GLPA Great Lakes Pilotage Authority
(Canadian)

GLPAC Great Lakes Pilotage Advisory
Committee

GLPMS Great Lakes Pilotage Management
System
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LPA Lakes Pilots Association

NAICS North American Industry
Classification System

NPRM Notice of proposed rulemaking

OMB Office of Management and Budget

PCE Personal Consumption Expenditures

§ Section

SBA Small Business Administration

SLSPA Saint Lawrence Seaway Pilotage
Association

U.S.C. United States Code

WGLPA Western Great Lakes Pilots
Association

II. Executive Summary

In accordance with Title 46 of the
United States Code (U.S.C.), Chapter
93,1 the Coast Guard regulates pilotage
for oceangoing vessels on the Great
Lakes and St. Lawrence Seaway—
including setting the rates for pilotage
services and adjusting them on an
annual basis for the upcoming shipping
season. The shipping season begins
when the locks open in the St. Lawrence
Seaway, which allows traffic access to
and from the Atlantic Ocean. The
opening of the locks varies annually,
depending on waterway conditions, but
is generally in March or April. The
rates, which for the 2024 season range
from $430 to $927 per pilot hour
(depending on which of the specific 6
areas pilotage service is provided), are
paid by shippers to the pilot
associations. The three pilot
associations, which are the exclusive
U.S. source of registered pilots on the
Great Lakes, use this revenue to cover
operating expenses, maintain

infrastructure, compensate apprentice
and registered pilots, acquire and
implement technological advances, train
new personnel, and provide for
continuing professional development.
These rates are the foundation for safe,
efficient, and reliable pilotage service to
facilitate maritime commerce, protect
the marine environment, and comply
with National Transportation Safety
Board recommendations regarding
staffing and pilot fatigue.

In accordance with statutory and
regulatory requirements, the Coast
Guard employs the ratemaking
methodology introduced in 2016 2 and
last updated in 2022.3 Our ratemaking
methodology calculates the revenue
needed for each pilotage association
(operating expenses, compensation for
the number of pilots, and anticipated
inflation), and then divides that amount
by the expected demand for pilotage
services over the course of the coming
year to produce an hourly rate. This is
a 10-step methodology to calculate rates,
which is explained in detail in section
VI., Summary of the Ratemaking
Methodology, in the preamble to this
rule.

In this final rule, we conduct our
annual review and interim adjustment
to the base pilotage rates for 2024. The
Coast Guard last conducted a full
ratemaking in 2023, with the “Great
Lakes Pilotage Rates—2023 Annual
Ratemaking and Review of
Methodology” final rule (hereafter the

2023 final rule”) (88 FR 12226,
published February 27, 2023).4 Per title
46 of the Code of Federal Regulations
(CFR), section 404.100(b), via this final
rule, the Coast Guard’s Director of the
Great Lakes Pilotage (“‘the Director”)
establishes base pilotage rates by an
interim ratemaking pursuant to
§§404.101 through 404.110.

The Coast Guard sets base rates to
meet the goal of promoting safe,
efficient, and reliable pilotage service on
the Great Lakes by generating sufficient
revenue for each pilotage association to
reimburse its necessary and reasonable
operating expenses, fairly compensate
trained and rested pilots, and provide
appropriate funds to use for
improvements. A 10-year average is
used when calculating traffic to smooth
out anomalies caused by unexpected
events, such as those caused by the
COVID-19 pandemic. The Coast Guard
estimates that this rule will result in
$2,621,471 of additional costs. This
represents an increase in revenue
needed for target pilot compensation, an
increase in revenue needed for the total
apprentice pilot wage benchmark, an
increase in the revenue needed for
adjusted operating expenses, and an
increase in the revenue needed for the
working capital fund.

Based on the ratemaking model
discussed in this final rule, the Coast
Guard is establishing the rates shown in
table 1.

TABLE 1—CURRENT AND 2024 PILOTAGE RATES ON THE GREAT LAKES

Area

Name

District One: Designated
District One: Undesignated ..
District Two: Designated

District Two: Undesignated
District Three: Designated

District Three: Undesignated ..............cccceceenine

Huron, MI.
Lake Erie
St. Mary’s River

St. Lawrence River .........cccococeeiiieeennenn.
Lake ONtario .......cccoceeveveeieeniieenee e,
Navigable waters from Southeast Shoal to Port

Lakes Huron, Michigan, and Superior ....

Final 2023 Final 2024

pilotage rate pilotage rate
...................... $876 $927
...................... 586 608
601 667
...................... 704 597
834 836
...................... 410 430

This rule affects 58 U.S. Registered
pilots, 6 apprentice pilots, 3 pilot
associations, and the owners and
operators of an average of 296
oceangoing vessels that transit the Great
Lakes annually. This rule will not affect
the Coast Guard’s budget or increase
Federal spending. The estimated overall
annual regulatory economic impact of
this rate change is a net increase of
$2,621,471 in estimated payments made
by shippers during the 2024 shipping

146 U.S.C. 9301-9308.
281 FR 11908, March 7, 2016.
387 FR 18488. March 30, 2022.

season. This rule establishes the 2024
yearly target compensation for pilots on
the Great Lakes at $440,658 per pilot (a
$16,260 increase, or 3.83 percent, over
their 2023 target compensation).
Because the Coast Guard must review,
and, if necessary, adjust rates each year,
we analyze these as single-year costs
and do not annualize them over 10
years. Section X., Regulatory Analyses,
in this preamble provides the regulatory
impact analyses of this rule.

4 https://www.govinfo.gov/content/pkg/FR-2023-
02-27/pdf/2023-03212.pdf. (Last accessed 5/12/
2023.)

III. Basis and Purpose

The legal basis of this rulemaking is
46 U.S.C. Chapter 93,5 which requires
foreign merchant vessels and United
States vessels operating “‘on register”
(meaning United States vessels engaged
in foreign trade) to use United States or
Canadian pilots while transiting the
United States waters of the St. Lawrence
Seaway and the Great Lakes system.®
For U.S. Great Lakes pilots, the statute
requires the Secretary to “prescribe by

546 U.S.C. 9301-9308.
646 U.S.C. 9302(a)(1).


https://www.govinfo.gov/content/pkg/FR-2023-02-27/pdf/2023-03212.pdf
https://www.govinfo.gov/content/pkg/FR-2023-02-27/pdf/2023-03212.pdf
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regulation rates and charges for pilotage
services, giving consideration to the
public interest and the costs of
providing the services.” 7 The statute
requires that rates be established or
reviewed and adjusted each year, no
later than March 1.8 The statute also
requires that base rates be established by
a full ratemaking at least once every 5
years, and, in years when base rates are
not established, they must be reviewed
and, if necessary, adjusted.® The
Secretary’s duties and authority under
46 U.S.C. Chapter 93 have generally
been delegated to the Coast Guard.1°
Each pilot association is an
independent business and is the sole
provider of pilotage services in its
district of operation. Each pilot
association is responsible for funding its
own operating expenses, maintaining
infrastructure, compensating pilots and
apprentice pilots,1? acquiring and
implementing technological advances,
and training personnel and partners.
The Coast Guard uses a 10-step
ratemaking methodology to derive a
pilotage rate, based on the estimated
amount of traffic, which covers these
expenses.?2 The methodology is
designed to measure how much revenue
each pilotage association would need to
cover expenses and to provide
compensation to registered pilots. Since
the Coast Guard cannot guarantee
demand for pilotage services, target
pilot compensation for registered pilots
is a goal. The actual demand for service
dictates the actual compensation for the
registered pilots. We then divide that
amount by the historic 10-year average
for pilotage demand. We recognize that,
in years where traffic is above average,
pilot associations will accrue more
revenue than projected while, in years
where traffic is below average, they will
take in less. We believe that, over the

long term, however, this system ensures
that infrastructure will be maintained,
and that pilots will receive adequate
compensation and work a reasonable
number of hours, with adequate rest
between assignments, to ensure
retention of highly trained personnel.

The purpose of this rule is to issue
new pilotage rates for the 2024 shipping
season. The Coast Guard believes that
the new rates will continue to promote
our goal, as outlined in 46 CFR 404.1,
of promoting safe, efficient, and reliable
pilotage service to facilitate commerce
and protect the marine environment in
the Great Lakes by generating sufficient
revenue for each pilotage association to
reimburse its necessary and reasonable
operating expenses, fairly compensate
trained and rested pilots, and provide
appropriate funds to use for
improvements.

IV. Background

Pursuant to 46 U.S.C. 9303, the Coast
Guard regulates shipping practices and
rates on the Great Lakes. Under Coast
Guard regulations, all vessels engaged in
foreign trade (often referred to as
“‘salties”) are required to engage United
States or Canadian pilots during their
transit through the regulated waters.13
United States and Canadian “lakers,”
which account for most commercial
shipping on the Great Lakes, are not
affected.14 Generally, vessels are
assigned a United States or Canadian
pilot, depending on the order in which
they transit a particular area of the Great
Lakes, and do not choose the pilot they
receive. If a vessel is assigned a U.S.
pilot, that pilot will be assigned by the
pilotage association responsible for the
district in which the vessel is operating,
and the vessel operator will pay the
pilotage association for the pilotage
services. The Great Lakes Pilotage

Authority (Canadian) (GLPA)
establishes the rates for Canadian
registered pilots.

The waters of the Great Lakes and the
St. Lawrence Seaway subject to U.S.
jurisdiction are divided into three
pilotage districts. Pilotage in each
district is provided by an association
certified by the Director to operate a
pilotage pool. The Saint Lawrence
Seaway Pilotage Association (SLSPA)
provides pilotage services in District
One, which includes all waters of the St.
Lawrence River and Lake Ontario
subject to U.S. jurisdiction. The Lakes
Pilots Association (LPA) provides
pilotage services in District Two, which
includes all waters of Lake Erie, the
Detroit River, Lake St. Clair, and the St.
Clair River subject to U.S. jurisdiction.
Finally, the Western Great Lakes Pilots
Association (WGLPA) provides pilotage
services in District Three, which
includes all waters of the St. Mary’s
River; Sault Ste. Marie Locks; and Lakes
Huron, Michigan, and Superior subject
to U.S. jurisdiction.

Each pilotage district is further
divided into “designated’” and
“undesignated’” areas, depicted in table
2. Designated areas, classified as such
by Presidential Proclamation, are waters
in which pilots must direct the
navigation of vessels at all times.15
Undesignated areas are open bodies of
water not subject to the same pilotage
requirements. While working in
undesignated areas, pilots must “be on
board and available to direct the
navigation of the vessel at the discretion
of and subject to the customary
authority of the master.” 16 For these
reasons, pilotage rates in designated
areas can be significantly higher than
those in undesignated areas. Table 2
shows the districts and areas of the
Great Lakes and St. Lawrence Seaway.

TABLE 2—AREAS OF THE GREAT LAKES AND ST. LAWRENCE SEAWAY

District Pilotage association Designation ,ﬁfﬁ Area name 18
Oone ... Saint Lawrence Seaway Pilotage Association Designated ....... 1 | St. Lawrence River.
(SLPA). Undesignated ... 2 | Lake Ontario.
TWO ..o Lakes Pilots Association (LPA) ........c.cccoceveenee. Designated ....... 5 | Navigable waters from Southeast Shoal to Port
Huron, MI.
Undesignated ... 4 | Lake Erie.

746 U.S.C. 9303(f).

8 Ibid.

9 Jbid.

10 Department of Homeland Security (DHS)
Delegation No. 00170.1 (I1)(92)(f), Revision No. 01.3.
The Secretary retains the authority under section
9307 to establish, and appoint members to, a Great
Lakes Pilotage Advisory Committee. https://
dhsconnect.dhs.gov/org/comp/mgmt/policies/
Delegations/00170.1.pdf. (Last accessed 11/8/2023.)

11 Apprentice pilots and applicant pilots are
compensated by the pilot association they are

training with, which is funded through the pilotage
rates. The ratemaking methodology accounts for an
apprentice pilot wage benchmark in Step 4 per 46
CFR 404.104(d). The applicant pilot salaries are
included in the pilot associations’ operating
expenses used in Step 1 per 46 CFR 404.101.

1246 CFR part 404.101-404.110. https://
www.ecfr.gov/current/title-46/chapter-IIl/part-404.
(Last accessed 5/17/23.)

13 See 46 CFR part 401. https://www.ecfr.gov/
current/title-46/chapter-IIl/part-401 (Last accessed
5/17/23).

1446 U.S.C. 9302(f). A “laker” is a commercial
cargo vessel especially designed for and generally
limited to use on the Great Lakes. https://
uscode.house.gov/view.xhtml?req=granuleid:U.S.C.-
prelim-title46-section9302&num=0&edition=prelim
(Last accessed 5/17/23).

15 Presidential Proclamation 3385, Designation of
restricted waters under the Great Lakes Pilotage Act
of 1960, December 22, 1960 (https://
www.archives.gov/federal-register/codification/
proclamations/03385.html) (Last accessed 5/31/23).

1646 U.S.C. 9302(a)(1)(B).


https://uscode.house.gov/view.xhtml?req=granuleid:U.S.C.-prelim-title46-section9302&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:U.S.C.-prelim-title46-section9302&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:U.S.C.-prelim-title46-section9302&num=0&edition=prelim
https://www.archives.gov/federal-register/codification/proclamations/03385.html
https://www.archives.gov/federal-register/codification/proclamations/03385.html
https://www.archives.gov/federal-register/codification/proclamations/03385.html
https://dhsconnect.dhs.gov/org/comp/mgmt/policies/Delegations/00170.1.pdf
https://dhsconnect.dhs.gov/org/comp/mgmt/policies/Delegations/00170.1.pdf
https://dhsconnect.dhs.gov/org/comp/mgmt/policies/Delegations/00170.1.pdf
https://www.ecfr.gov/current/title-46/chapter-III/part-404
https://www.ecfr.gov/current/title-46/chapter-III/part-404
https://www.ecfr.gov/current/title-46/chapter-III/part-401
https://www.ecfr.gov/current/title-46/chapter-III/part-401
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TABLE 2—AREAS OF THE GREAT LAKES AND ST. LAWRENCE SEAWAY—Continued

District Pilotage association Designation ,ﬁ‘fﬁ Area name 18
Three .......... Western Great Lakes Pilots Association Designated ....... 7 | St. Mary’s River.
(WGLPA). Undesignated ... 6 | Lakes Huron and Michigan.
Undesignated ... 8 | Lake Superior.

Over the past several years, the Coast
Guard has adjusted the Great Lakes
pilotage ratemaking methodology, per
our authority in 46 U.S.C. 9303(f), to
conduct annual reviews of base pilotage
rates, and to adjust such base rates in
each intervening year in consideration
of the public interest and the costs of
providing the services. The current
methodology was finalized in the 2022
final rule.1® We summarize the current
methodology in section VI., Summary of
the Ratemaking Methodology.

V. Discussion of Comments and
Changes

In response to the notice of proposed
rulemaking (NPRM) for this ratemaking
(88 FR 55629, August 16, 2023) the
Coast Guard received six comment
submissions. These submissions include
one comment filed jointly by the LPA,
the SLSPA, and the WGLPA; one filed
jointly by the Shipping Federation of
Canada, the American Great Lakes Ports
Association, and the United States Great
Lakes Shipping Association
(collectively, the Coalition); one from
the president of the Saint Lawrence
Seaway Pilots’ Association (SLSPA);
one from the president of the LPA; one
from the Director of the Port of Monroe;
and one from the president of the
International Longshoreman Association
(ILA).

As each of these commenters touched
on numerous issues, for each response
below, the Coast Guard notes which
commenter raised the specific points
addressed. In situations where multiple
commenters raised similar issues, the
Coast Guard provides one response to
those issues.

A. Requests for Additional Pilots

One of the major requests made by the
commenters was the addition of more
pilots due to the increase in traffic, with
several commenters pointing to cruise
ship traffic as the driving force in the
surge of vessels needing pilotage

17 Area 3 is the Welland Canal, which is serviced
exclusively by the Canadian GLPA and,
accordingly, is not included in the United States
pilotage rate structure.

18 The areas are listed by name at 46 CFR 401.405.
https://www.ecfr.gov/current/title-46/chapter-III/
part-401/subpart-D/section-401.405 (Last accessed
5/17/23).

1987 FR 18488, March 30, 2022.

service. District One stated they
estimate a need for three new pilots by
2025, and Districts Two and Three
requested one additional pilot each to
be added to this rulemaking.

The Coast Guard recognizes District
One’s need for more pilots going
forward, but we believe that this need
is addressed by the inclusion of an
additional apprentice pilot as proposed
in the NPRM. Added to the two existing
apprentice pilots that were authorized
in the 2023 ratemaking, this inclusion
brings the total number of apprentice
pilots in District One to three for the
2024 season. These apprentice pilots
will be able to accommodate District
One’s projected need for three
additional fully registered pilots for the
2025 season. The Coast Guard will,
therefore, keep the pilot numbers for
District One the same as they were in
the proposed rule.

The LPA, WGLPA, ILA, and Capt.
Paul C. Lamarre II all made comments
that an additional pilot is needed in
both District Two and District Three.
After review of the provided
documentation, the Coast Guard agrees
with these comments. The Coast Guard
verified the numbers that LPA provided,
which show that another full member
pilot is needed to safely provide
pilotage service. Based on these
comments, our analysis of the increase
in demand for pilotage services created
by cruise ship traffic,2° and the
unanimous recommendation made by
the 2023 Great Lake Pilot Advisory
Committee (See transcript, pages 87 and
88), the Coast Guard has added an
additional pilot to this year’s ratemaking
for both Districts Two and Three. For
District Two, the Coast Guard reduced
the number of apprentice pilots from
two to one, since the additional pilot
referenced earlier will no longer be an
apprentice.

B. Bridge Hour Allocation

Numerous commenters noted
discrepancies in the allocation of bridge
hours between designated and
undesignated waters for all three

20 At least 76 Great Lakes cruises are listed online
as scheduled for the 2024 season. Cruises listed at
vikingcruises.com, hl-cruises.com,
pearlseacruises.com, and us.ponant.com. (Last
accessed 11/29/2023.)

districts. The error occurs in the “area”
field of the data extract provided by the
associations, where each trip number is
only labeled with the area in which the
trip started, rather than noting each area
that the trip passed through. This error
causes miscalculation of the designated
and undesignated bridge hours in Step
7 of the ratemaking methodology, and
the transits by vessel class in Step 8.
The commenters suggested to instead
use monthly reports from SeaPro to
provide the necessary bridge hour
calculations for Step 7 and to use weight
factor reports from SeaPro to provide
the transits by vessel class for Step 8.

The Coast Guard agrees with these
comments and has worked with the
pilot associations to correct Steps 7 and
8 using the monthly reports and weight
factor reports. The Coast Guard could
not verify which trips had been
incorrectly attributed to either a
designated or undesignated area in the
economist extract data set previously
provided. The Coast Guard will work
with the associations to refine the data
extracts provided by the associations to
ensure that all fields are correctly
specified and interpreted.

The reports used for this final rule are
available in the docket. We appreciate
the commenters who brought this to our
attention and will take measures to
ensure this error is corrected in data
used in future rulemakings. These
corrections are set out in further detail
in tables 4 and 5.

C. Methodology

Numerous commenters noted
concerns with the methodology by
which the Coast Guard calculates this
rate. Concerns included that weighting
factors should be calculated using
bridge hours instead of vessel transits
per visit; that the Coast Guard should
audit the pilotage program to find
operational efficiencies and cost-
savings; and that the Coast Guard
should conduct an annual look-back at
expenses to find cost-savings. These
comments are outside the scope of the
current rulemaking, which does not
modify the ratemaking methodology.
The Coast Guard appreciates these
comments and encourages the
stakeholders to request that they be
placed on a future GLPAC agenda for


https://www.ecfr.gov/current/title-46/chapter-III/part-401/subpart-D/section-401.405
https://www.ecfr.gov/current/title-46/chapter-III/part-401/subpart-D/section-401.405
http://vikingcruises.com
http://hl-cruises.com
http://pearlseacruises.com
http://us.ponant.com
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discussion, or to resubmit them during
the next full ratemaking in 2027.

D. Miscellaneous

We received a number of comments
that we categorized as “Miscellaneous”
and are best addressed one by one.

A few commenters urged the Coast
Guard to continue having GLPAC
meetings in person and in front of a
stenographer, while another commenter
urged the Coast Guard to investigate a
hybrid in-person/virtual set up for
future GLPAC meetings. These
comments are outside the scope of this
rule, but the Coast Guard will continue
to engage with stakeholders to
determine the best way to hold GLPAC
meetings.

One commenter asked the Coast
Guard to require an anonymous listing
of each pilot’s compensation in their

annual reports. The Coast Guard
disagrees with this recommendation.
Compensation of individual pilots is not
included in the expense base or
methodology, and, therefore, we decline
to add a regulatory requirement for pilot
associations to publicly report the
compensation of individual pilots. The
Coast Guard does not use the actual
earnings or average earnings; instead,
we use target pilot compensation
(described in Step 4 of the existing
methodology), which the Coast Guard
has determined to be reasonable and
necessary. Because actual salary values
are not used in the ratemaking, the
Coast Guard believes that a requirement
to report pilot compensation is not in
the public interest or necessary to
provide for the costs of services.
Progress toward pilot retention can be
reviewed through pilot turnover and the

association’s ability to promptly fill
pilot vacancies for fully registered pilots
and apprentice pilots.

Many commenters took the
opportunity to recognize the Director’s
authority to add up to three additional
pilots in each District. We agree with
these commenters that the Director does
have such authority, and, based on these
comments and the unanimous
recommendation at the 2023 GLPAC
meeting, the Coast Guard has agreed to
add one pilot each to Districts Two and
Three, and one apprentice pilot to
District One.

E. Changes to the Proposed Rule

Table 3 summarizes the changes
between the 2024 Ratemaking NPRM
and this final rule. This table includes
changes from the proposed rule that are
not based on comments from the NPRM.

TABLE 3—CHANGES BETWEEN PROPOSED RULE AND FINAL RULE

Change

Reasoning

Revise number of pilots in District Two from 16 to 17 and adjust num-
ber of apprentice pilots from 2 to 1. Revise number of pilots in Dis-
trict Three from 22 to 23.

Correct traffic data in Steps 7 and 8 for all districts to reflect discrep-
ancy in the assignment of bridge hours and transits by vessel class
to designated and undesignated areas.

Update inflation figures:

e Updates 2022 Employment Cost Index (ECI) inflation from 4.4%,
listed in the NPRM, to 3.9%

e Updates 2023 Personal Consumption Expenditures (PCE) infla-
tion from 3.5%, listed in the NPRM, to 3.9%.

e Updates 2024 PCE inflation from 2.5%, listed in the NPRM, to
2.6%.

Change average vessel population from 277 to 296. Change average
customer count from 40 to 41.

An additional pilot will help Districts Two and Three handle an ex-
pected increase in cruise ship traffic in 2024.

These corrections will improve the accuracy of our ratemaking as it
pertains to designated and undesignated areas.

More recent figures were published since the Coast Guard conducted
the analysis for the NPRM.

In the 2023 final ratemaking, District Three provided updated traffic
data that was used to revise bridge hours and transits by vessel
class but was not used to update the Regulatory Flexibility Act anal-
ysis. This final rule corrects that oversight. The revised data included
additional trips that introduced new vessels and customers to the af-
fected population and relabeled the vessel for trip 26879.

F. Changes to Step 7 Bridge Hours and
Step 8 Transits

Table 4 shows the difference between
the published figures for bridge hours in

Step 7 in the NPRM and the updated
figures used for this final rule.

TABLE 4—CHANGES TO STEP 7 BRIDGE HOURS FROM PROPOSED RULE TO FINAL RULE

Previously published Updated Difference
Undesignated Designated Undesignated Designated Undesignated Designated

District 1

2027 i 7,871 6,188 7,893 6,166 22 —-22

2022 8,574 6,785 8,356 6,573 —-218 —-212
District 2

2027 e 8,826 3,266 5,290 6,762 —-3,536 3,496

2022 ..o 12,306 3,975 7,668 8,613 —4,638 4,638
District 3

20271 e 18,286 2,516 18,149 2,484 -137 -32
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TABLE 4—CHANGES TO STEP 7 BRIDGE HOURS FROM PROPOSED RULE TO FINAL RULE—Continued
Previously published Updated Difference
Undesignated Designated Undesignated Designated Undesignated Designated
2022 s 23,985 4,424 23,914 3,345 -71 -1,079

Further, the Coast Guard updated the
number of transits by vessel class in
Step 8, “Calculate Average Weighting
Factors by Area,” using updated

weighting factor reports provided by the
associations from SeaPro. Table 5
details the changes by area and vessel
class for 2022, which will be used in

this final rule; no changes are made to
the 2021 figures.

TABLE 5—CHANGES TO STEP 8 FROM PROPOSED RULE TO FINAL RULE

Area/vessel class

Previous

Updated

Difference

Number of Transits (2022)

Area 1—Designated

Class 2 ... 466 482 16
Class 3 ... 104 106 2
Class 4 461 478 17
Class 1 32 41 9
Class 2 ... 358 371 13
Class 3 ... 69 73 4
Class 4 393 401 8
Class 1 34 117 83
Class 2 ... 184 717 533
Class 3 ... 3 13 10
Class 4 273 1230 957
Class 1 79 121 42
Class 2 275 478 203
Class 3 3 8 5
Class 4 349 642 293
Class 1 102 104 2
Class 2 176 198 22
Class 4 344 392 48
Class 1 94 162 68
Class 2 ... 278 452 174
Class 4 385 482 97
Class 1 13 12 -1
Class 2 ... 103 95 -8
Class 3 ... 6 5 -1
Class 4 271 306 35

These refinements to the ratemaking
continue to promote safe, efficient, and
reliable pilotage service on the Great
Lakes, and allow each pilotage
association to generate sufficient
revenue to cover its necessary and
reasonable operating expenses, fairly

compensate trained and rested pilots,
and realize an appropriate revenue to
use for improvements.

VI. Summary of the Ratemaking

Methodology

As stated previously, the ratemaking
methodology, outlined in 46 CFR
404.101 through 404.110, consists of 10
steps that are designed to account for
the revenues needed and total traffic



9044

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Rules and Regulations

expected in each district. The first
several steps of the methodology
establish base pilotage rates. Additional
steps to incorporate the weighting
factors are necessary to establish the
final pilot rates. The result is an hourly
rate, determined separately for each of
the areas administered by the Coast
Guard.

In Step 1, “Recognize previous
operating expenses,” (§ 404.101), the
Director reviews audited operating
expenses from each of the three pilotage
associations. Operating expenses
include all allowable expenses, minus
wages and benefits. This number forms
the baseline amount that each
association is budgeted. Because of the
time delay between when the
association submits raw numbers and
when the Coast Guard receives audited
numbers, this number is 3 years behind
the projected year of expenses.
Therefore, in calculating the 2024 rates
in this rule, we begin with the audited
expenses from the 2021 shipping
season.

While each pilotage association
operates in an entire district (including
both designated and undesignated
areas), the Coast Guard determines costs
by area. We allocate certain operating
expenses to designated areas and certain
operating expenses to undesignated
areas. In some cases, we can allocate the
costs based on where they are accrued.
For example, we can allocate the costs
of insurance for apprentice pilots who
operate in undesignated areas only. In
other situations, such as general legal
expenses, expenses are distributed
between designated and undesignated
waters on a pro rata basis, based upon
the proportion of income forecasted
from the respective portions of the
district.

In Step 2, “Project operating
expenses, adjusting for inflation or
deflation,” (§ 404.102), the Director
develops the 2024 projected operating
expenses. To do this, we apply inflation
adjustors for 3 years to the operating
expense baseline received in Step 1. The
inflation factors are from the Bureau of
Labor Statistics’ (BLS) Consumer Price
Index (CPI) for the Midwest Region, or,
if not available, the Federal Open
Market Committee (FOMC) median
economic projections for Personal
Consumption Expenditures (PCE)
inflation. This step produces the total
operating expenses for each area and
district.

In Step 3, “Estimate number of
registered pilots and apprentice pilots,”
(§404.103), the Director calculates how
many registered and apprentice pilots,
including apprentice pilots with limited
registrations, are needed for each

district. To do this, we employ a
“staffing model,” described in
§401.220, paragraphs (a)(1) through (3),
to estimate how many pilots would be
needed to handle shipping during the
beginning and close of the season. This
number provides guidance to the
Director in approving an appropriate
number of pilots.

For the purpose of the ratemaking
calculation, we determine the number of
pilots provided by the pilotage
associations (see § 404.103) and use that
figure to determine how many pilots
need to be compensated via the pilotage
fees collected.

In the first part of Step 4, “Determine
target pilot compensation benchmark
and apprentice pilot wage
benchmark,”(§ 404.104(b)), the previous
year’s target compensation value is first
adjusted by actual inflation using the
ECI inflation value. If the ECI inflation
value is not available, § 404.104(b)(1)
and (2) specify the compensation
inflation process the Director will use
instead.

In the second part of Step 4,
(§404.104(c)), the Director determines
the total compensation figure for each
district. To do this, the Director
multiplies the compensation benchmark
by the number of pilots for each area
and district (from Step 3), producing a
figure for total pilot compensation.

In Step 5, “Project working capital
fund,” (§404.105), the Director
calculates an added value to pay for
needed capital improvements and other
non-recurring expenses, such as
technology investments and
infrastructure maintenance. This value
is calculated by adding the total
operating expenses (derived in Step 2)
to the total pilot compensation and the
total target apprentice pilot wage
(derived in Step 4), then by multiplying
that figure by the preceding year’s
average annual rate of return for new
issues of high-grade corporate securities.
This figure constitutes the “working
capital fund” for each area and district.

In Step 6, “‘Project needed revenue,”
(§404.106), the Director simply adds the
totals produced by the preceding steps.
The projected operating expense for
each area and district (from Step 2) is
added to the total pilot compensation,
including apprentice pilot wage
benchmarks (from Step 4), and the
working capital fund contribution (from
Step 5). The total figure, calculated
separately for each area and district, is
the “needed revenue.”

In Step 7, “Calculate initial base
rates,” (§404.107), the Director
calculates an hourly pilotage rate to
cover the needed revenue, as calculated
in Step 6. This step consists of first

calculating the 10-year average of traffic
hours for each area. Next, we divide the
revenue needed in each area (calculated
in Step 6) by the 10-year average of
traffic hours to produce an initial base
rate.

An additional element, the
“weighting factor,” is required under
§401.400. Pursuant to that section,
ships pay a multiple of the ““base rate”,
as calculated in Step 7, by a number
ranging from 1.0 (for the smallest ships,
or “Class I"” vessels) to 1.45 (for the
largest ships, or “Class IV”’ vessels).
This significantly increases the revenue
collected, and we need to account for
the added revenue produced by the
weighting factors to ensure that shippers
are not overpaying for pilotage services.
We do this in the next step.

In Step 8, “Calculate average
weighting factors by Area,” (§404.108),
the Director calculates how much extra
revenue, as a percentage of total
revenue, has historically been produced
by the weighting factors in each area.
We do this by using a historical average
of the applied weighting factors for each
year since 2014 (the first year the
current weighting factors were applied).

In Step 9, “Calculate revised base
rates,” (§404.109), the Director modifies
the base rates by accounting for the
extra revenue generated by the
weighting factors. We do this by
dividing the initial pilotage rate for each
area (from Step 7) by the corresponding
average weighting factor (from Step 8),
to produce a revised rate.

In Step 10, “Review and finalize
rates,” (§404.110), often referred to
informally as “Director’s discretion”,
the Director reviews the revised base
rates (from Step 9) to ensure that they
meet the goals set forth in 46 U.S.C.
9303(f) and 46 CFR 404.1(a), which
include promoting efficient, safe, and
reliable pilotage service on the Great
Lakes; generating sufficient revenue for
each pilotage association to reimburse
necessary and reasonable operating
expenses; compensating trained and
rested pilots fairly; and providing
appropriate revenue for improvements.

After the base rates are set, §401.401
permits the Coast Guard to apply
surcharges. We are not using any
surcharges in this final rule. In previous
ratemakings, where apprentice pilot
wages were not built into the rate, the
Coast Guard used surcharges to cover
applicant pilot compensation in those
years to help with applicant
recruitment. In this final rule, we
include the applicant trainee
compensation in the district’s operating
expenses used in Step 1. Consistent
with the 2021, 2022, and 2023
rulemakings, in this final rule we
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continue to believe that the pilot
associations are able to plan for the
costs associated with hiring applicant
pilots to fill pilot vacancies without
relying on the Coast Guard to impose
surcharges to help with recruiting.

VII. Historic Methodological and Other
Changes

The Coast Guard is using the existing
ratemaking methodology to establish the
base rates in this ratemaking. The Coast
Guard is not issuing any methodological
or other policy changes to the
ratemaking within this final rule.

According to 46 U.S.C. 9303(f), and
restated in 46 CFR 404.100(a), the Coast
Guard must establish base rates by a full
ratemaking at least once every 5 years.
The Coast Guard has determined that
the current base rates and methodology
still adequately adhere to the Coast
Guard’s goals through rate and
compensation stability, while promoting
recruitment and retention of qualified
U.S.-registered pilots.

The Coast Guard has made several
changes to the ratemaking methodology
over the last several years in
consideration of the public interest and
the costs of providing services. The
recent changes and their impacts are
summarized as follows.

In the 2017 ratemaking, Great Lakes
Pilotage Rates—2017 Annual Review
(82 FR 41466, published August 31,
2017),21 the Coast Guard modified the
methodology to account for the
additional revenue produced by the
application of weighting factors. This is
discussed in detail in Steps 7 through 9
for each district, in section IX.,
Discussion of Rate Adjustments, of this
preamble.

In the 2018 ratemaking, Great Lakes
Pilotage Rates—2018 Annual Review
and Revisions to Methodology (83 FR
26162, published June 5, 2018),22 the
Coast Guard adopted a new approach in
the methodology for the compensation
benchmark, based upon United States
mariners, rather than Canadian working
pilots.

In the 2020 ratemaking, Great Lakes
Pilotage Rates—2020 Annual Review
and Revisions to Methodology (85 FR
20088, published April 9, 2020),23 the
Coast Guard revised the methodology to
accurately capture all costs and
revenues associated with Great Lakes

21 https://www.govinfo.gov/content/pkg/FR-2017-
08-31/pdf/2017-18411.pdf (last accessed 5/12/
2023).

22 https://www.govinfo.gov/content/pkg/FR-2018-
06-05/pdf/2018-11969.pdf (last accessed 5/12/
2023).

23 https://www.govinfo.gov/content/pkg/FR-2020-
04-09/pdf/2020-06968.pdf (last accessed 5/12/
2023).

pilotage requirements, and to produce
an hourly rate that adequately and
accurately compensates pilots and
COVErs expenses.

The 2021 ratemaking, Great Lakes
Pilotage Rates—2021 Annual Review
and Revisions to Methodology (86 FR
14184, published March 12, 2021),24
changed the inflation calculation in
Step 4, § 404.104(b), for interim
ratemakings, so that the previous year’s
target compensation value is first
adjusted by actual inflation value using
the ECIL That change ensures that the
target pilot compensation reimbursed to
the association remains current with
inflation and competitive with industry
pay increases.

The 2022 ratemaking, Great Lakes
Pilotage Rates—2022 Annual Review
and Revisions to Methodology (87 FR
18488, published March 30, 2022),25
implemented an apprentice pilot wage
benchmark in Steps 3 and 4 to provide
predictability and stability to pilot
associations training apprentice pilots.
The 2022 final rule also codified
rounding up the staffing model’s final
number to ensure that the ratemaking
does not undercount the pilot need
presented by the staffing model and
association circumstances.

VIII. Individual Target Pilot
Compensation Benchmark

The Coast Guard is issuing the target
pilot compensation benchmark in this
final rule at the target compensation for
the ratemaking year 2023, adjusted for
inflation. In an interim ratemaking year,
the base target pilot compensation is
adjusted annually in accordance with
§404.104(b). The Coast Guard arrived at
this compensation benchmark as
explained in the following paragraphs.

Before 2016, the Coast Guard based
the compensation benchmark on data
provided by the American Maritime
Officers Union (AMOU) regarding its
contract for first mates on the Great
Lakes. However, in 2016, the AMOU
elected to no longer provide this data to
the Coast Guard. In the 2016
ratemaking, Great Lakes Pilotage Rates—
2016 Annual Review and Changes to
Methodology (81 FR 11908, published
March 7, 2016),26 the Coast Guard used
the average compensation for a
Canadian pilot, plus a 10-percent
adjustment. The shipping industry

24 https://www.govinfo.gov/content/pkg/FR-2021-
03-12/pdf/2021-05050.pdf (last accessed 5/12/
2023).

25 https://www.govinfo.gov/content/pkg/FR-2022-
03-30/pdf/2022-06394.pdf (last accessed 5/12/
2023).

26 https://www.govinfo.gov/content/pkg/FR-2016-
03-07/pdf/2016-04894.pdf (last accessed 5/12/
2023).

challenged the compensation
benchmark, and the court found that the
Coast Guard did not adequately support
the 10-percent addition to the Canadian
GLPA compensation benchmark.
American Great Lakes Ports Association
v. Zukunft, 296 F.Supp. 3d 27, 48
(D.D.C. 2017), aff’d sub nom. American
Great Lakes Ports Association v.
Schultz, 962 F.3d 510 (D.C. Cir. 2020).
The Coast Guard then based the 2018
full ratemaking compensation
benchmark on data provided by the
AMOU, regarding its contract for first
mates on the Great Lakes in the 2011 to
2015 period (83 FR 26162). The 2018
final rule adjusted the AMOU 2015 data
for inflation using Federal Open Market
FOMC median economic projections for
PCE inflation.

In the 2020 interim year ratemaking
final rule (85 FR 20088), the Coast
Guard established its most recent pilot
compensation benchmark. Given the
lack of access to AMOU data, the Coast
Guard did not rely on the AMOU
aggregated wage and benefit information
as the basis for the compensation
benchmark. Instead, the Coast Guard
adopted the 2019 target pilot
compensation (with inflation) as our
compensation benchmark going
forward. The Coast Guard stated in the
2020 final rule that no other United
States or Canadian pilot compensation
data was appropriate to use as a
benchmark at that time, and that the
2020 benchmark will be used for future
rates (85 FR 20091). The Director
determined that the ratemaking
provided adequate compensation for
pilots.

Based on our experience over the past
four ratemakings (2020-2023), the
Director continues to believe that the
level of target pilot compensation for
those years provided an appropriate
level of compensation for U.S.-
registered pilots. According to
§404.104(a), the Director may make
necessary and reasonable adjustments to
the benchmark based on current
information. However, current
circumstances do not indicate that an
adjustment, other than for inflation, is
necessary. The Director bases this
decision on the fact that there is no
indication that registered pilots are
resigning due to their compensation, or
that this compensation benchmark is
causing shortfalls in achieving reliable
pilotage service. The Coast Guard also
does not believe that the pilot
compensation benchmark is too high
relative to the expertise required to
perform the job. The compensation will
continue to be adjusted annually, in
accordance with published inflation
rates, which will ensure the


https://www.govinfo.gov/content/pkg/FR-2017-08-31/pdf/2017-18411.pdf
https://www.govinfo.gov/content/pkg/FR-2017-08-31/pdf/2017-18411.pdf
https://www.govinfo.gov/content/pkg/FR-2018-06-05/pdf/2018-11969.pdf
https://www.govinfo.gov/content/pkg/FR-2018-06-05/pdf/2018-11969.pdf
https://www.govinfo.gov/content/pkg/FR-2020-04-09/pdf/2020-06968.pdf
https://www.govinfo.gov/content/pkg/FR-2020-04-09/pdf/2020-06968.pdf
https://www.govinfo.gov/content/pkg/FR-2021-03-12/pdf/2021-05050.pdf
https://www.govinfo.gov/content/pkg/FR-2021-03-12/pdf/2021-05050.pdf
https://www.govinfo.gov/content/pkg/FR-2022-03-30/pdf/2022-06394.pdf
https://www.govinfo.gov/content/pkg/FR-2022-03-30/pdf/2022-06394.pdf
https://www.govinfo.gov/content/pkg/FR-2016-03-07/pdf/2016-04894.pdf
https://www.govinfo.gov/content/pkg/FR-2016-03-07/pdf/2016-04894.pdf
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compensation remains competitive and
current for upcoming years.

Therefore, the Coast Guard does not
seek alternative benchmarks for target
compensation at this time and, instead,
simply adjusts the amount of target pilot
compensation for inflation as our target
compensation benchmark for 2024, as
shown in Step 4. This target
compensation benchmark approach has
advanced and will continue to advance
the Coast Guard’s goals through rate and
compensation stability while also
promoting recruitment and retention of
qualified U.S. pilots.

The target compensation for 2024 is
$440,658 per registered pilot and
$158,637 per apprentice pilot, using the
2023 compensation as a benchmark. We
follow the procedure outlined in
paragraph (b) of §404.104, which
adjusts the existing compensation
benchmark for inflation. We use a two-
step process to adjust target pilot
compensation for inflation. First, we
adjust the 2023 target compensation
benchmark of $424,398 by 1.2 percent
for an adjusted value of $429,491. This
first adjustment accounts for the
difference in actual third quarter 2023
ECI inflation, which is 3.9 percent, and
the 2023 PCE estimate of 2.7 percent.2?
The second step accounts for projected
inflation from 2023 to 2024, which is
2.6 percent.28 Based on the projected
2024 inflation estimate, the target
compensation benchmark for 2024 is
$440,658 per pilot. The apprentice pilot
wage benchmark is 36 percent of the

target pilot compensation, or $158,637
($440,658 x 0.36).29

IX. Discussion of Rate Adjustments

In this final rule, based on the policy
changes described in the previous
section, we are issuing new pilotage
rates for 2024. We conducted the 2024
ratemaking as an interim ratemaking, as
we last did in 2022 (87 FR 18488). Thus,
the Coast Guard adjusted the
compensation benchmark following the
interim ratemaking year procedures
under § 404.100(b) rather than the
procedures for a full ratemaking year in
§404.100(a).

This section discusses the rate
changes using the ratemaking steps
provided in 46 CFR part 404. We will
detail all 10 steps of the ratemaking
procedure for each of the 3 districts to
show how we arrive at the new rates.

District One

A. Step 1: Recognize Previous Operating
Expenses

Step 1 in the ratemaking methodology
requires that the Coast Guard review
and recognize the operating expenses
for the last full year for which figures
are available (§404.101). To do so, we
begin by reviewing the independent
accountant’s financial reports for each
association’s 2021 expenses and
revenues.3° For accounting purposes,
the financial reports divide expenses
into designated and undesignated areas.
For costs accrued by the pilot
associations generally, such as
employee benefits, the cost is divided

between the designated and
undesignated areas on a pro rata basis.
The recognized operating expenses for
District One are shown in table 6.

In the 2021 expenses used as the basis
for this final rule, districts used the term
“applicant” to describe applicant
trainees and persons who will be called
apprentices (applicant pilots), under the
definition of “apprentice pilot”, which
was introduced in the 2022 final rule.
Therefore, when describing past
expenses, the term “applicant” is used
to match what was reported from 2021,
which includes both applicant and
apprentice pilots. The term
“apprentice” is used to distinguish
apprentice pilot wages and describe the
impacts of the ratemaking going
forward.

The Coast Guard continues to include
apprentice salaries as an allowable
expense in the 2024 ratemaking, as this
final rule is based on 2021 operating
expenses, when salaries were still an
allowable expense. Beginning with the
2025 ratemaking, apprentice pilot
salaries will no longer be included as a
2022 operating expense, because
apprentice pilot wages will have already
been factored into the ratemaking Steps
3 and 4 in calculation of the 2022 rates.
Beginning in 2025, the applicant
salaries’ operating expenses for 2022
will consist of only applicant trainees
(those who are not yet apprentice
pilots). The recognized operating
expenses for District One are shown in
table 6.

TABLE 6—2021 RECOGNIZED EXPENSES FOR DISTRICT ONE

Designated Undesignated
District One reported operating expenses for 2021 Total
St. Ihai\\l/v:nce Lake Ontario
Applicant Pilot Compensation
STz 1= =T TP PP $247,735 $165,157 $412,892
EMPIOYEE BENEFIES ...ttt et 10,367 6,911 17,278
Total Applicant Pilot COMPENSALION ........cooiiiiiiiiie e 258,102 172,068 430,170
Other Applicant Cost

APPIICANT SUDSISIENCE ...ttt sae e b 1,723 1,148 2,871
LI AT TSSO PRSPPSO 1,832 1,221 3,053
LICENSE INSUFANCE .....oviiiiiiee s e see s 752 502 1,254
Payroll taxes ............... 1,945 1,296 3,241
Other—Pilotage Cost 833 555 1,388
Total Other APPlICANT COSE .....coiuiiiiiiiie it 7,085 4,722 11,807

27 Employment Cost Index, Total Compensation
for Private Industry workers in Transportation and
Material Moving, Annual Average, Series ID:
CIU2010000520000A. https://beta.bls.gov/
dataViewer/view/timeseries/CIU2010000520000A
(Last accessed 11/01/23); and Table 1 Summary of
Economic Projections, Median PCE Inflation.

https://www.federalreserve.gov/monetarypolicy/
files/fomcprojtabl20220316.pdf (Last accessed 05/
17/23).

28 Table 1 Summary of Economic Projections,
Median Core PCE Inflation June Projection. https://
www.federalreserve.gov/monetarypolicy/files/
fomcprojtabl20230920.pdf (Last accessed 09/2023).

29 For more information on the apprentice pilot
wage benchmark, see the Coast Guard’s 2022
Annual Review and Revisions to Methodology. 87
FR 18488.

30 These reports are available in the docket for
this final rule.


https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://beta.bls.gov/dataViewer/view/timeseries/CIU2010000520000A
https://beta.bls.gov/dataViewer/view/timeseries/CIU2010000520000A

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Rules and Regulations 9047
TABLE 6—2021 RECOGNIZED EXPENSES FOR DISTRICT ONE—Continued
Designated Undesignated
District One reported operating expenses for 2021 Total
St. Ihai\\l/v(la'?nce Lake Ontario
Other Pilotage Cost
T8 o7 1] (=Y o USRI 133,993 89,329 223,322
Hotel/Lodging . 32,424 21,616 54,040
B2\ PRSP SRUSR 453,718 302,478 756,196
LICENSE FEBNEWAL ......uuiiiiiii ettt e et e e e e e et e e e e e ettt e eeeeeeeeaasaeeeeeeeaeanssaneeeesensnrneeeas 1,200 800 2,000
Payroll Taxes 198,901 132,601 331,502
LICENSE INSUFANCE ...ttt ettt et s s e e st e e e e sane e e e nnne e e enneeeenneee s 53,174 35,450 88,624
Total Other Pilotage COSES ....cc.eiiiiiiiiiiie ittt 873,410 582,274 1,455,684
Pilot Boat and Dispatch Costs
Pilot boat expense (OPErating) .......c.cueceiieieririeri ettt 200,672 133,782 334,454
Dispatch expense 167,291 111,527 278,818
Employee Benefits 50,560 33,707 84,267
ST 1 L= PO RURTPROPRN 249,396 166,264 415,660
L= Y (o] 7= = TSP 10,269 6,846 17,115
Total Pilot Boat and DiSpatCh COSES .......ceeiiiiiiiiieiiiiee e 678,188 452,126 1,130,314
Administrative Expenses

Legal—general COUNSEL ..........couiiiiiiiiii e e s e e 1,078 719 1,797
Legal—shared counsel (K&L GateS) .........ccciiiiiiiiiiiaiiieie ettt be e snee e e anee 4,402 2,935 7,337
Legal—Coast Guard LItIGation ..........ccccociiiiiiiiiiiiieiiesec e 14,641 9,760 24,401
LTS U ] = g o= SRR 44,108 29,405 73,513
EMPIOYEE DENEFIES ... e 4,470 2,980 7,450
L Y (o] | I 1= V(= TSP PRR PPN 42,464 28,310 70,774
(013 T= T €= N G PSPPSRI 79,200 52,800 132,000
REAI ESLAtE tAXES ...eeiiiiiiiiiiiiie ettt e et e e e e e e e e e e e e et e e e e e e e e aa——eaaeeeananraaaaaaean 22,918 15,278 38,196
B2\ PRSP 1,568 1,045 2,613
[ D= o] (=T el F- i o] IO PP PPPURTUPPRPPPON 186,517 124,345 310,862
1) (=Y (1] TSP P PRSPPI 54,271 36,180 90,451
APA DUES ...ttt ettt bttt et h e bt eh et bt e R et bt ea et et e eab e e aheeeane e nheenbeenteeens 25,250 16,834 42,084
APA Dues (D1-21-01) .. 2,971 1,980 4,951
Dues and SUDSCHPLIONS ......oiiiiiiii ittt ettt et e e e bb e e e sase e e e eaneeeeaneeeenneeean 4,320 2,880 7,200
IO .ttt ettt e et e s he e e bt e e ae e e teeea b e e beeeaeeeeneeeabe e teeenbeenneeeteeanee 41,343 27,562 68,905
ST 1 U= PSRRI 73,890 49,260 123,150
Accounting/ProfeSSIONal FEES .......oiiuiiiiiii e 4,320 2,880 7,200
1o =10 o o RPN 4,680 3,120 7,800
Applicant Pilot Training .......cccoceeiiiiiiie e e s 18,911 12,607 31,518
(13T PSSP 28,422 18,948 47,370
Total AAmINIStrative EXPENSES ....c..eeiiiiiiieiiiie e 659,744 439,828 1,099,572
Total Operating EXPENSES (OPEX) ...ccueeeuiiiiieiieiieetie ettt 2,476,529 1,651,018 4,127,547

B. Step 2: Project Operating Expenses,
Adjusting for Inflation or Deflation

In accordance with the text in
§404.102, having identified the
recognized 2021 operating expenses in
Step 1, the next step is to estimate the
current year’s operating expenses by
adjusting for inflation over the 3-year
period. We calculate inflation using the
BLS data from the CPI for the Midwest

Region of the United States for the 2022
inflation rate.31 Because the BLS does
not provide forecasted inflation data, we

31 The CPI is defined as “All Urban Consumers

(CPI-U), All Items, 1982—84=100." Series
CUURO0200SA0 (Downloaded March 21, 2023).
Available at https://www.bls.gov/cpi/data.htm., All
Urban Consumers (Current Series), multiscreen
data, not seasonally adjusted, 0200 Midwest,
Current, All Items, Monthly, 12-month Percent
Change and Annual Data.

use economic projections from the
Federal Reserve for the 2023 and 2024
inflation modification.32 Based on that
information, the calculations for Step 2
are as presented in table 7.

32 The 2023 and 2024 inflation rates are available
at https://www.federalreserve.gov/monetarypolicy/
files/fomcprojtabl20230920.pdf. We used the
Median Core PCE June Projection found in table 1.
(Downloaded September 2023).


https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.bls.gov/cpi/data.htm
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TABLE 7—ADJUSTED OPERATING EXPENSES FOR DISTRICT ONE

District One
Designated Undesignated Total
Total Operating EXpPenses (StEP 1) ..ooeeiiiiiiiieire e e e $2,476,529 $1,651,018 $4,127,547
2022 Inflation Modification (@8%) .......ccereereruieieiieierieeee ettt st 198,122 132,081 330,203
2023 Inflation Modification (@3.9%) .....ccoceereeriireerieiereseee e e 104,311 69,541 173,852
2024 Inflation Modification (@2.6%) ....... 72,253 48,169 120,422
Adjusted 2024 Operating Expenses 2,851,215 1,900,809 4,752,024

*Figures are rounded to the nearest dollar and may not sum to totals.

C. Step 3: Estimate Number of
Registered Pilots and Apprentice Pilots

18 registered pilots in 2024 in District
One. We determine the number of
apprentice pilots based on input from
the district on anticipated retirements
and staffing needs. Using these
numbers, we estimate that there will be
three apprentice pilots in 2024 in
District One. Based on the seasonal
staffing model discussed in the 2017

In accordance with the text in
§404.103, the Coast Guard estimates the
number of fully registered pilots in each
district. We determine the number of
fully registered pilots based on data
provided by the SLSPA. Using these
numbers, we estimate that there will be

ratemaking (82 FR 41466) and rounding
introduced in the 2022 ratemaking (87
FR 18488), a certain number of pilots
are assigned to designated waters, and a
certain number of pilots are assigned to
undesignated waters, as shown in table
8. These numbers are used to determine
the amount of revenue needed in their
respective areas.

TABLE 8—AUTHORIZED PILOTS FOR DISTRICT ONE

Item District One
Maximum Number of Pilots (PEF §401.220()) * ...cueeiueiitieitiert ettt ettt sa ettt sa et bt e s ae e e bt e saee et e e ea bt e sb et eateesaseeaneenbeeebeenaresreee 18
2024 AULhOFZEA PilOtS (TOTAI) ..eeeieieiieie e h bt b et b e ae bt e e e s et e e e s Rt e e e s re e e e e n e e seenneeseenneneeennas 18
Pilots Assigned to DeSIGNAted AMBAS ........c.cciiciiiiiiiiiiie e e e e e e e 10
Pilots Assigned to Undesignated Areas 8
2024 APPIENTICE PiIOTS .....eiitiiitie ittt ettt h e e bt eat e et e e eh st e b e e oae e e b e e 2a b e e b e e e ae e e eh et e et e b et e b e a e e e ne e nan e e neeeare s 3

*For a detailed calculation, refer to the Great Lakes Pilotage Rates—2017 Annual Review final rule, which contains the staffing model. See 82

FR 41466, table 6 at 41480 (August 31, 2017).

actual third quarter 2023 ECI inflation,
which is 3.9 percent, and the 2023 PCE
estimate of 2.7 percent.3334 The second
step accounts for projected inflation
from 2023 to 2024, which is 2.6
percent.35 Based on the projected 2024
inflation estimate, the target
compensation benchmark for 2024 is
$440,658 per pilot. The apprentice pilot
wage benchmark is 36 percent of the
target pilot compensation, or $158,637
($440,658 x 0.36).

In accordance with §404.104(c), we
use the revised target individual

D. Step 4: Determine Target Pilot
Compensation Benchmark and
Apprentice Pilot Wage Benchmark

In this step, we determine the total
pilot compensation for each area.
Because we are issuing an “‘interim”’
ratemaking this year, we follow the
procedure outlined in paragraph (b) of
§404.104, which adjusts the existing
compensation benchmark by inflation.
First, we adjust the 2023 target
compensation benchmark of $424,398
by 1.2 percent for a value of $429,491.
This accounts for the difference in

compensation level to derive the total
pilot compensation by multiplying the
individual target compensation by the
estimated number of registered pilots for
District One, as shown in table 9. We
estimate that the number of apprentice
pilots with limited registration needed
for District One in the 2024 season will
be three. The total target wages for
apprentices are allocated with 60
percent for the designated area and 40
percent for the undesignated area, in
accordance with the allocation for
operating expenses.

TABLE 9—TARGET COMPENSATION FOR DISTRICT ONE

District One
Designated Undesignated Total
Target Pilot COMPENSALION ........ccoiiiiiii e s $440,658 $440,658 $440,658
NUMDET Of PIlOLS ..o 10 8 18
Total Target Pilot COMPENSALION .........cccoiiiiiiiiiiei s $4,406,580 $3,525,264 $7,931,844
Target Apprentice Pilot COMPENSALION ........cocviririeiiiiiee et $158,637 $158,637 $158,637

34Table 1 Summary of Economic Projections,
Median PCE Inflation. https://
www.federalreserve.gov/monetarypolicy/files/
fomcprojtabl20220316.pdf. (Last accessed 05/17/
23.)

33 Employment Cost Index, Total Compensation
for Private Industry workers in Transportation and
Material Moving, Annual Average, Series ID:
CIU2010000520000A. https://beta.bls.gov/
dataViewer/view/timeseries/CIU2010000520000A.
(Last accessed 11/01/23.)

35 Table 1 Summary of Economic Projections,
Median Core PCE Inflation June Projection. https://
www.federalreserve.gov/monetarypolicy/files/
fomceprojtabl20230920.pdf. (Last accessed 09/2023.)


https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://beta.bls.gov/dataViewer/view/timeseries/CIU2010000520000A
https://beta.bls.gov/dataViewer/view/timeseries/CIU2010000520000A

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Rules and Regulations 9049
TABLE 9—TARGET COMPENSATION FOR DISTRICT ONE—Continued
District One
Designated Undesignated Total
Number of APPrentiCe PIlOtS ......cooi ittt et e s e e s e eessneeees | snsneeesssneesssneesnes | eeessseesssnreesannnes 3
Total Target Apprentice Pilot COMPENSAtioN .........ccccveviriirinieiineee e $285,547 $190,364 $475,911

E. Step 5: Project Working Capital Fund

Next, the Coast Guard calculates the
working capital fund revenues needed
for each area. We first add the figures for
projected operating expenses, total

target pilot compensation, and total
target apprentice pilot wage for each
area, then we find the preceding year’s
average annual rate of return for new
issues of high-grade corporate securities.

Using Moody’s data, the number is
4.0742 percent rounded.?® By
multiplying the two figures, we obtain
the working capital fund contribution
for each area, as shown in table 10.

TABLE 10—WORKING CAPITAL FUND CALCULATION FOR DISTRICT ONE

District One
Designated Undesignated Total
Adjusted Operating EXPenses (SEP 2) ...ovveceririerieierieeeese e et es $2,851,215 $1,900,809 $4,752,024
Total Target Pilot Compensation (StEP 4) ...oooiiiiiiiiieiee e 4,406,580 3,525,264 7,931,844
Total Target Apprentice Pilot Compensation (StEP 4) .......oooiiriiiiiiiiieiee e 285,547 190,364 475,911
Total 2024 EXPENSES ...cccuveeiiiiiieiieeeeeieeeesieeeeeee e 7,543,342 5,616,437 13,159,779
Working Capital Fund (4.0742%) 307,331 228,825 536,156

F. Step 6: Project Needed Revenue needed for each area. These expenses
include the projected operating
expenses (from Step 2), the target total

pilot compensation (from Step 4), total

In this step, we add the expenses
accrued to derive the total revenue

target apprentice pilot wage (from Step
4), and the working capital fund
contribution (from Step 5). We show
these calculations in table 11.

TABLE 11—REVENUE NEEDED FOR DISTRICT ONE

District One
Designated Undesignated Total
Adjusted Operating EXPenSes (StEP 2) ...ovieoerieierieierieeese et $2,851,215 $1,900,809 $4,752,024
Total Target Pilot Compensation (Step 4) .......cccceeeeeee. 4,406,580 3,525,264 7,931,844
Total Target Apprentice Pilot Compensation (Step 4) ... 285,547 190,364 475,911
Working Capital Fund (Step 5) ... 307,331 228,825 536,156
Total ReVENUE NEEUEA ........c.oiiiiiiie ettt snre e e e e e sane e e e anneeenaee 7,850,673 5,845,262 13,695,935

G. Step 7: Calculate Initial Base Rates time on task or pilot bridge hours. To
calculate the time on task for each
district from 2013-2020, the Coast
Guard used billing data from SeaPro.
The data is pulled from the system
filtering by district, year, job status
(including only processed jobs), and
flagging code (including only U.S. jobs).
Because we calculate separate figures
for designated and undesignated waters,

Having determined the revenue
needed for each area in the previous six
steps, we divide that number by the
expected number of traffic hours to
develop an hourly rate.

Step 7 is a two-part process. The first
part is calculating the 10-year traffic
average in District One using the total

there are two parts for each calculation.
For 2021-2022, the Coast Guard used
figures provided by the associations
through SeaPro monthly reports. Where
bridge hour figures did not match
between the monthly reports and the
weighted factor reports, the Coast Guard
opted to use the figures from the
monthly report for Step 7. We show
these values in table 12.

TABLE 12—TIME ON TASK FOR DISTRICT ONE

[Hours]
District One
Designated Undesignated
2022 ..ttt h bttt £ e e a e Rt b Ao £ e e e ReeE £ SR £ AR e R oA £ e R e eh £ AR e RS E oAt oA e eh £ eE e eE e E oAb et eR e eReeRe R e e et e st e bt e benbe b erenean 6,573 8,356

36 Moody’s Seasoned Aaa Corporate Bond Yield,
average of 2022 monthly data. The Coast Guard uses
the most recent year of complete data. Moody’s is
taken from Moody’s Investors Service, which is a

bond credit rating business of Moody’s Corporation.
Bond ratings are based on creditworthiness and
risk. The rating of ““Aaa” is the highest bond rating
assigned with the lowest credit risk. See https://

fred.stlouisfed.org/series/AAA. (Last accessed 03/
21/23.)


https://fred.stlouisfed.org/series/AAA
https://fred.stlouisfed.org/series/AAA
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TABLE 12—TIME ON TASK FOR DISTRICT ONE—Continued

[Hours]

District One
Designated Undesignated
6,166 7,893
6,265 7,560
8,232 8,405
6,943 8,445
7,605 8,679
5,434 6,217
5,743 6,667
6,810 6,853
P2 TP 5,864 5,529
F V=T =T 1= PRI 6,564 7,460

Next, we derive the initial hourly rate
by dividing the revenue needed by the
average number of hours for each area.

This produces an initial rate, which is
necessary to produce the revenue

needed for each area, assuming the in table 13.

TABLE 13—INITIAL RATE CALCULATIONS FOR DISTRICT ONE

amount of traffic is as expected. We
present the calculations for District One

District One
Designated Undesignated
REVENUE NEEUEMI (STEP B) .veeveeriieriesiieieiesie e ee et e e st e e st e e s et et e steeneeseeeneesaeemeesseaneeseeneeseeseensesneensesneensenneeneens $7,850,673 $5,845,262
Average time 0N 1aSK (NOUIS) ....o..eiiiiiii et sttt b e s bt e sae e eneesane e 6,564 7,460
LT U = U= USSP $1,196 $784

H. Step 8: Calculate Average Weighting
Factors by Area

for each designated and undesignated
area by first collecting the weighting
factors, set forth in 46 CFR 401.400, for
each vessel trip. Using this data, we
calculate the average weighting factor

In this step, the Coast Guard

calculates the average weighting factor weighting factor report.

TABLE 14—AVERAGE WEIGHTING FACTOR FOR DISTRICT ONE, DESIGNATED AREAS

for each area using the data from each
vessel transit from 2014 to 2021, as
shown in tables 14 and 15. Data for 2022
was provided by the associations in a

Number of Weightin Weighted
Vessel class/year transits fa%tor 9 tragsits
Class 1 (2014) 31 1 31
Class 1 (2015) ... 41 1 41
Class 1 (2016) .... 31 1 31
Class 1 (2017) 28 1 28
Class 1 (2018) 54 1 54
Class 1 (2019) .... 72 1 72
Class 1 (2020) ... 8 1 8
Class 1 (2021) .... 10 1 10
Class 1 (2022) .... 39 1 39
Class 2 (2014) .... 285 1.15 328
Class 2 (2015) .... 295 1.15 339
Class 2 (2016) ... 185 1.15 213
Class 2 (2017) .... 352 1.15 405
Class 2 (2018) .... 559 1.15 643
Class 2 (2019) .... 378 1.15 435
Class 2 (2020) .... 560 1.15 644
Class 2 (2021) .... 315 1.15 362
Class 2 (2022) ... 482 1.15 554
Class 3 (2014) .... 50 1.3 65
Class 3 (2015) .... 28 1.3 36
Class 3 (2016) .... 50 1.3 65
Class 3 (2017) .... 67 1.3 87
Class 3 (2018) .... 86 1.3 112
Class 3 (2019) .... 122 1.3 159
Class 3 (2020) .... 67 1.3 87
Class 3 (2021) .... 52 1.3 68
Class 3 (2022) .... 106 1.3 138
Class 4 (2014) .... 271 1.45 393
Class 4 (2015) 251 1.45 364
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TABLE 14—AVERAGE WEIGHTING FACTOR FOR DISTRICT ONE, DESIGNATED AREAS—Continued
Number of Weightin Weighted
Vessel class/year transits fa?:tor 9 tragsits
Class 4 (2016) 214 1.45 310
Class 4 (2017) 285 1.45 413
Class 4 (2018) 393 1.45 570
Class 4 (2019) .... 730 1.45 1059
Class 4 (2020) .... 427 1.45 619
Class 4 (2021) .... 407 1.45 590
Class 4 (2022) 478 1.45 693
TOHAI ettt b bt bbb e e bbbt e Rt bt b e R et et benhenhe b e enean 7,809 | oo 10,064
Average weighting factor (weighted transits + number of transits) .........ccccoccvveiiiiiiiniicns | v 1.29 |
*Figures may not sum due to rounding.
TABLE 15—AVERAGE WEIGHTING FACTOR FOR DISTRICT ONE, UNDESIGNATED AREAS
Number of Weightin Weighted
Vessel class/year transits fa%tor g tragsits

Class 1 (2014) 25 1 25
Class 1 (2015) .... 28 1 28
Class 1 (2016) 18 1 18
Class 1 (2017) 19 1 19
Class 1 (2018) .... 22 1 22
Class 1 (2019) .... 30 1 30
Class 1 (2020) .... 3 1 3
Class 1 (2021) .... 19 1 19
Class 1 (2022) ... 41 1 41
Class 2 (2014) .... 238 1.15 274
Class 2 (2015) .... 263 1.15 302
Class 2 (2016) .... 169 1.15 194
Class 2 (2017) .... 290 1.15 334
Class 2 (2018) 352 1.15 405
Class 2 (2019) 366 1.15 421
Class 2 (2020) ... 358 1.15 412
Class 2 (2021) .... 463 1.15 532
Class 2 (2022) 371 1.15 427
Class 3 (2014) 60 1.3 78
Class 3 (2015) .... 42 1.3 55
Class 3 (2016) .... 28 1.3 36
Class 3 (2017) 45 1.3 59
Class 3 (2018) 63 1.3 82
Class 3 (2019) .... 58 1.3 75
Class 3 (2020) .... 35 1.3 46
Class 3 (2021) ... 71 1.3 92
Class 3 (2022) .... 73 1.3 95
Class 4 (2014) .... 289 1.45 419
Class 4 (2015) .... 269 1.45 390
Class 4 (2016) .... 222 1.45 322
Class 4 (2017) .... 285 1.45 413
Class 4 (2018) ... 382 1.45 554
Class 4 (2019) 326 1.45 473
Class 4 (2020) 334 1.45 484
Class 4 (2021) .... 466 1.45 676
Class 4 (2022) 401 1.45 581
TOUAL ettt ettt a bRt h e et b e r e r e n e 6,524 | .o 8,435
Average weighting factor (weighted transits/number of transits) .........ccccccevierieniinniniiics | v 1.29 | e,

* Figures may not sum due to rounding.

1. Step 9: Calculate Revised Base Rates

In this step, we revise the base rates
so that the total cost of pilotage will be

equal to the revenue needed, after
considering the impact of the weighting
factors. To do this, the initial base rates

calculated in Step 7 are divided by the
average weighting factors calculated in
Step 8, as shown in table 16.
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TABLE 16—REVISED BASE RATES FOR DISTRICT ONE

Initial Average '(qlre]i\t’iiglefa{gtf
Area rate weighting factor average ’
(Step 7) (Step 8) weighting factor)
District One: DeSIGNAted ........ccuiriiriirieie ettt $1,196 1.29 $927
District One: Undesignated 784 1.29 608

J. Step 10: Review and Finalize Rates

In this step, the Director reviews the
rates set forth by the staffing model and
ensures that they meet the goal of
ensuring safe, efficient, and reliable
pilotage. To establish this, the Director
considers whether the rates incorporate

appropriate compensation for pilots to
handle heavy traffic periods, and
whether there are enough pilots to
handle those heavy traffic periods. The
Director also considers whether the
rates cover operating expenses and
infrastructure costs, including average

traffic and weighting factors. Based on
the financial information submitted by
the pilots, the Director is not
establishing any alterations to the rates
in this step. We modified §401.405(a)(1)
and (2) to reflect the final rates shown
in table 17.

TABLE 17—FINAL RATES FOR DISTRICT ONE

Area

Name

Final 2023
pilotage rate

Final 2024
pilotage rate

District One: Designated ..........ccccevervenerieennenne.
District One: Undesignated .............cccccevvreennnnne.

St. Lawrence RiVer .......cccoceevcveeeciieeens
Lake Ontario ......cccceceeeeevcvvveeeeeeecciieeenen,

$876
586

$927
608

District Two

A. Step 1: Recognize Previous Operating
Expenses

Step 1 in our ratemaking methodology
requires that the Coast Guard review
and recognize the previous year’s
operating expenses (§404.101). To do
so, we begin by reviewing the
independent accountant’s financial
reports for each association’s 2021
expenses and revenues.3” For
accounting purposes, the financial
reports divide expenses into designated
and undesignated areas. For costs
generally accrued by the pilot
associations, such as employee benefits,
the cost is divided between the

designated and undesignated areas on a
pro rata basis.

In the 2021 expenses used as the basis
for this final rule, districts used the term
“applicant” to describe applicant
trainees and persons who will be called
apprentices (applicant pilots), under the
definition of “apprentice pilot”, which
was introduced in the 2022 final rule.
Therefore, when describing past
expenses, the term “applicant” is used
to match what was reported from 2021,
which includes both applicant and
apprentice pilots. The term
“apprentice” is used to distinguish
apprentice pilot wages and describe the
impacts of the ratemaking going
forward.

The Coast Guard continues to include
apprentice salaries as an allowable
expense in the 2024 ratemaking, as this
final rule is based on 2021 operating
expenses, when salaries were still an
allowable expense. Beginning with the
2025 ratemaking, apprentice pilot
salaries will no longer be included as a
2022 operating expense, because
apprentice pilot wages will have already
been factored into the ratemaking Steps
3 and 4 in calculation of the 2022 rates.
Beginning in 2025, the applicant
salaries’ operating expenses for 2022
will consist of only applicant trainees
(those who are not yet apprentice
pilots). The recognized operating
expenses for District Two are shown in
table 18.

TABLE 18—2021 RECOGNIZED EXPENSES FOR DISTRICT TWO

Undesignated Designated
Reported operating expenses for 2021 Southeast Total
Lake Erie Shoal to
Port Huron
Applicant Pilot Compensation
L= 1= T =SSP $79,538 $119,306 $198,844
EMPIOyEe BENETILS .....ooiieiieii et 11,066 16,599 27,665
Total Applicant Pilot COmMPENSAtioN .........coocuiiiiiiiiieie e 90,604 135,905 226,509
Other Applicant Cost

APPlICANT SUDSISTENCE ....oeiiiiieeiiee et e e st e e st e e e st e e e nee e e e neeeennneeeannes 5,280 7,920 13,200
HOTEI/LOAGING COSES ...ttt ettt ettt e er et e e sanesne e e 2,976 4,464 7,440
Hotel/Lodging COstS (D2=2T—01) ....ooieiiiieeieeeeeee ettt ittt (2,976) (4,464) (7,440)

37 These reports are available in the docket for
this final rule.
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TABLE 18—2021 RECOGNIZED EXPENSES FOR DISTRICT TwO—Continued
Undesignated Designated
Reported operating expenses for 2021 Southeast Total
Lake Erie Shoal to
Port Huron
L LY (o] LI e= = TP P PP UPPPTN 6,901 10,352 17,253
Total Other APPlICANt COSE .....ceiriiiiiiiceere e 12,181 18,272 30,453
Other Pilotage Cost
SUDSISTENCE ...ttt b et ettt 73,921 110,880 184,800
L (0] €= 1 e o[ 1 T PP 62,496 93,744 156,240
Hotel/LoAging (D2=2T—01) ....oeieieeeeeee ettt ettt (55,307) (82,960) (138,267)
LI = = OO TRPTRR 42,625 63,937 106,562
LICENSE FENEWAL ...t e et e e e e e et e e e e e et eeeeeaeeesaseeeeaeeesaanssaneeeeesasnnaneeas 1,958 2,938 4,896
Payroll Taxes ........ 87,620 131,430 219,050
License Insurance 9,007 13,510 22,517
Total Other Pilotage COSS .....coiiiiiiiiiieiieie et st e eeas 222,320 333,479 555,798
Pilot Boat and Dispatch Costs
PIlOt DOALE COSES ...uuiiiiiiiei i e e e e e et e e e e e e e a e e e e e e e e enraeaeeeeeeananreeaaeeaan 60,067 90,101 150,168
EMPIOYEE BENEFIES ...cueiiieeiie ettt et e e 80,273 120,410 200,683
Insurance 4,317 6,475 10,792
Salaries .......... 148,260 222,391 370,651
L= 1Y (o] L 2= G SRR 13,277 19,915 33,192
Total Pilot and DiSPatCh COSES .....ccueiiiiiiiiiiii e e e eeeee s 306,194 459,292 765,486
Administrative Expenses

0= o - | PP 2,186 3,278 5,464
Legal—shared counsel (K&L GatES) ........cccciriiiiriiiirieiiesie ettt 7,167 10,751 17,918
OFfICE RENT ... et n e e e e e e e 27,627 41,440 69,067
[ TST0 =T g o= PP PRPP 15,084 22,627 37,711
EMPIOYEE DENEFIES ..o e 35,010 52,516 87,526
L Y (o] | I 1= VSRR 5,161 7,741 12,902
(013 T= T £= (Y OSSP R UTTSPOPRN 55,252 82,879 138,131
Real EState taXes ..o e 7,879 11,819 19,698
LI = = OO TRPTRR 8,688 13,033 21,721
DEPIECIALION ...t sne e 11,121 16,682 27,803
101 (=T = PP REPPRPRPR 2 2 4
APA DUBS ...ttt h e h e bR b et b bt e bt et nae e e eneens 14,683 22,025 36,708
Dues and SUDSCHPHONS ..ot e e e e st e e e e s et e e e e e e s ennne e e e e e eennnnneeees 505 757 1,262
L0 =Y TSSOSO PSPPSR 24,356 36,535 60,891
STz 1= = PP RSO 48,532 72,797 121,329
Accounting/Professional fEES ..o 17,846 26,769 44,615
L1 R I =101 o T PP 23,909 35,864 59,773
Applicant Pilot Training .......coooiiiiiiiiii et s s 209 313 522
L6 (=T PRSP 21,252 31,879 53,131
Total Administrative EXPENSES ........oiviiiiiiiiii e 326,469 489,707 816,176
Total Expenses (OPEX + Applicant + Pilot Boats + Admin + Capital) ......c.cccevceerieeneennnen. 957,768 1,436,655 2,394,422
Total Operating Expenses (OpEX + AdjUSTMENES) ........ccoieiiiiiiiiiiiieiiee e 957,768 1,436,655 2,394,422

B. Step 2: Project Operating Expenses,
Adjusting for Inflation or Deflation

In accordance with the text in
§404.102, having identified the
recognized 2021 operating expenses in
Step 1, the next step is to estimate the
current year’s operating expenses by
adjusting for inflation over the 3-year
period. We calculate inflation using the
BLS data from the CPI for the Midwest
Region of the United States for the 2022

inflation rate.38 Because the BLS does
not provide forecasted inflation data, we
use economic projections from the
Federal Reserve for the 2023 and 2024

38 The CPI is defined as ““All Urban Consumers

(CPI-U), All Items, 1982—84=100." Series
CUURO0200SA0 (Downloaded March 21, 2023).
Available at https://www.bls.gov/cpi/data.htm., All
Urban Consumers (Current Series), multiscreen
data, not seasonally adjusted, 0200 Midwest,
Current, All Items, Monthly, 12-month Percent
Change and Annual Data.

inflation modification.?® Based on that
information, the calculations for Step 2
are presented in table 19.

39The 2023 and 2024 inflation rates are available
at Table 1 Summary of Economic Projections,
Median Core PCE Inflation June Projection. https://
www.federalreserve.gov/monetarypolicy/files/
fomceprojtabl20230920.pdf. (Last accessed 12/4/
2023).


https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.bls.gov/cpi/data.htm
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TABLE 19—ADJUSTED OPERATING EXPENSES FOR DISTRICT TWO

District Two
Undesignated Designated Total
Total Operating EXpPenses (StEP 1) ..ooeeiiiiiiiieire e e e $957,768 $1,436,655 $2,394,422
2022 Inflation Modification (@8%) .......ccereereruieieiieierieeee ettt st $76,621 114,932 191,553
2023 Inflation Modification (@3.9%) .....ccoceereeriireerieiereseee e e 40,341 60,512 100,853
2024 Inflation Modification (@2.6%) ....... 27,943 41,915 69,858
Adjusted 2024 Operating Expenses 1,102,673 1,654,014 2,756,686

*Figures are rounded to the nearest dollar and may not sum to totals.

C. Step 3: Estimate Number of
Registered Pilots and Apprentice Pilots

In accordance with the text in
§404.103, the Coast Guard estimates the

Two, including the additional pilot
being granted for 2024. We determine
the number of apprentice pilots based
on input from the district on anticipated

41466) and rounding introduced in the
2022 ratemaking (87 FR 18488), a
certain number of pilots are assigned to
designated waters, and a certain number

retirements and staffing needs. Using
these numbers, we estimate that there
will be one apprentice pilot in 2024 in
District Two.

number of fully registered pilots in each
district. We determine the number of
fully registered pilots based on data
provided by the LPA. Using these
numbers, we estimate that there will be
17 registered pilots in 2024 in District

Based on the seasonal staffing model
discussed in the 2017 ratemaking (82 FR

of pilots are assigned to undesignated
waters, as shown in table 20. These
numbers are used to determine the
amount of revenue needed in their
respective areas.

TABLE 20—AUTHORIZED PILOTS FOR DISTRICT TwO

Item District Two
Maximum Number of Pilots (PEr §401.220()) * ...cueeiteiiieeitert ettt ettt ea ettt sa st bt e s ae e e bt e sae e et e e ea bt e s bt e sateeeaeeeabeenbeeebeenarenteens 16
2024 AULhOFZEA PilOtS (TOTAI) ..eeeirieiieie ittt n e b oot b e e bt e e e s bt e e e s Rt e e e s r e e e e n e e e e nneeseennenseennan 17
Pilots Assigned to Designated Areas ... 9
Pilots Assigned to Undesignated Areas 8
2024 APPIENTICE PiIOTS .....eiiiiieiiie ittt e et h ettt ea et et e e eh st e b et oa et e b e e ea b e e b e e e ae e e eh e e e bt e b et et e a e e e ne e nan e e neeeare s 1

*For a detailed calculation, refer to the Great Lakes Pilotage Rates—2017 Annual Review final rule, which contains the staffing model. See 82

FR 41466, table 6 at 41480 (August 31, 2017).

actual third quarter 2023 ECI inflation,
which is 3.9 percent, and the 2023 PCE
estimate of 2.7 percent.404! The second
step accounts for projected inflation
from 2023 to 2024, which is 2.6
percent.#2 Based on the projected 2024
inflation estimate, the target
compensation benchmark for 2024 is
$440,658 per pilot. The apprentice pilot
wage benchmark is 36 percent of the
target pilot compensation, or $158,637
($440,658 x 0.36).

In accordance with § 404.104(c), the
Coast Guard uses the revised target
individual compensation level to derive

D. Step 4: Determine Target Pilot
Compensation Benchmark and
Apprentice Pilot Wage Benchmark

In this step, we determine the total
pilot compensation for each area.
Because we are issuing an “interim”
ratemaking this year, we follow the
procedure outlined in paragraph (b) of
§404.104, which adjusts the existing
compensation benchmark by inflation.

First, we adjust the 2023 target
compensation benchmark of $424,398
by 1.2 percent for a value of $429,491.
This accounts for the difference in

the total pilot compensation by
multiplying the individual target
compensation by the estimated number
of registered pilots for District Two, as
shown in table 21. The Coast Guard
estimates that the number of apprentice
pilots with limited registration needed
for District Two in the 2024 season will
be one. The total target wages for
apprentices are allocated at 60 percent
for the designated area and 40 percent
for the undesignated area, in accordance
with the allocation for operating

expenses.

TABLE 21—TARGET COMPENSATION FOR DISTRICT TWO

District Two
Undesignated Designated Total
Target Pilot Compensation ... $440,658 $440,658 $440,658
NUMDBET Of PlOIS ... e e 8 9 17
Total Target Pilot COMPENSAION ......cc.eiiiiiiiiiiiie et 3,525,264 3,965,922 7,491,186

41Table 1 Summary of Economic Projections,
Median PCE Inflation. https://
www.federalreserve.gov/monetarypolicy/files/
fomcprojtabl20220316.pdf. (Last accessed 05/17/
23.)

40 Employment Cost Index, Total Compensation
for Private Industry workers in Transportation and
Material Moving, Annual Average, Series ID:
CIU2010000520000A. https://beta.bls.gov/
dataViewer/view/timeseries/CIU2010000520000A.
(Last accessed 11/01/23.)

42 Table 1 Summary of Economic Projections,
Median Core PCE Inflation June Projection. https://
www.federalreserve.gov/monetarypolicy/files/
fomceprojtabl20230920.pdf (Last accessed 12/4/

2023).


https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://beta.bls.gov/dataViewer/view/timeseries/CIU2010000520000A
https://beta.bls.gov/dataViewer/view/timeseries/CIU2010000520000A
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TABLE 21—TARGET COMPENSATION FOR DISTRICT TwO—Continued
District Two
Undesignated Designated Total
Target Apprentice Pilot Compensation 158,637 158,637 158,637
Number of APPrentiCe PIlOLS ........ooiiiiiiiiiee ettt st e ntes | sbeesseesnseeseeennees | eeesaeeseeenreeaeeans 1
Total Target Apprentice Pilot COmMpPensation ..........cccoociiiiiiiiiiiiieeeee e 63,455 95,182 158,637

E. Step 5: Project Working Capital Fund

Next, the Coast Guard calculates the
working capital fund revenues needed
for each area. We first add the figures for
projected operating expenses, total

target pilot compensation, and total
target apprentice pilot wage for each
area, and then we find the preceding
year’s average annual rate of return for
new issues of high-grade corporate
securities. Using Moody’s data, the

number is 4.0742 percent, rounded.*3
By multiplying the two figures, we
obtain the working capital fund
contribution for each area, as shown in

table 22.

TABLE 22—WORKING CAPITAL FUND CALCULATION FOR DISTRICT TWO

District Two
Undesignated Designated Total
Adjusted Operating EXPenses (SEP 2) ...ovveoerieieiieieriieeese et eneenes $1,102,673 $1,654,014 $2,756,686
Total Target Pilot Compensation (Step 4) .......cccceveeeee. 3,525,264 3,965,922 7,491,186
Total Target Apprentice Pilot Compensation (Step 4) ... 63,455 95,182 158,637
TOtal 2024 EXPENSES ....uuveiiiiiiieeiiieeettea e ettt e ettt e e raee e e e abeeeeaaeeeeaaabe e e s seeeaaabeeesanbeeessbeeesnnneeeanneeeanes 4,691,392 5,715,118 10,406,509
Working Capital FUN (4.0742%) .....ooiuieiiiiieeiie ettt sttt 191,137 232,845 423,982

F. Step 6: Project Needed Revenue

In this step, the Coast Guard adds all
the expenses accrued to derive the total

revenue needed for each area. These
expenses include the projected
operating expenses (from Step 2), the
total target pilot compensation (from

Step 4), total target apprentice pilot
wage (from Step 4), and the working
capital fund contribution (from Step 5).
We show these calculations in table 23.

TABLE 23—REVENUE NEEDED FOR DISTRICT TWO

District Two
Undesignated Designated Total
Adjusted Operating EXpENnSES (STEP 2) ....oiveeiiiriiiiiiiiiie ettt $1,102,673 $1,654,014 $2,756,686
Total Target Pilot Compensation (Step 4) 3,525,264 3,965,922 7,491,186
Total Target Apprentice Pilot Compensation (SteP 4) .......cooiiiiiiiiiriiereeee e 63,455 95,182 158,637
Working Capital FUNA (STEP 5) ..eeueeriiiiiiiiieiiee ettt ettt sttt e n e eneas 191,137 232,845 423,982
Total Revenue Needed ... e e 4,882,529 5,947,963 10,830,491

G. Step 7: Calculate Initial Base Rates

Having determined the revenue
needed for each area in the previous six
steps, the Coast Guard divides that
number by the expected number of
traffic hours to develop an hourly rate.

Step 7 is a two-part process. In the
first part, we calculate the 10-year traffic
average in District Two, using the total
time on task or pilot bridge hours. To

43 Moody’s Seasoned Aaa Corporate Bond Yield,
average of 2022 monthly data. The Coast Guard uses
the most recent year of complete data. Moody’s is
taken from Moody’s Investors Service, which is a

calculate the time on task for each
district from 2013-2020, the Coast
Guard used billing data from SeaPro.
The data is pulled from the system
filtering by district, year, job status
(including only processed jobs), and
flagging code (including only U.S. jobs).
Because we calculate separate figures
for designated and undesignated waters,
there are two parts for each calculation.

bond credit rating business of Moody’s Corporation.

Bond ratings are based on creditworthiness and
risk. The rating of ““Aaa” is the highest bond rating
assigned with the lowest credit risk. See https://

For 2021-2022, the Coast Guard used
figures provided by the associations
through SeaPro monthly reports. Where
bridge hour figures did not match
between the monthly reports and the
weighted factor reports, the Coast Guard
opted to use the figures from the
monthly report for Step 7. We show
these values in table 24.

fred.stlouisfed.org/series/AAA. (Last accessed

03/21/2023).


https://fred.stlouisfed.org/series/AAA
https://fred.stlouisfed.org/series/AAA
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TABLE 24—TIME ON TASK FOR DISTRICT TWO

[Hours]
District Two
Year
Undesignated Designated

7,668 8,613
5,290 6,762
6,232 8,401
6,512 7,715
6,150 6,655
5,139 6,074
6,425 5,615
6,535 5,967
7,856 7,001
4,603 4,750
6,241 6,755

Next, we derive the initial hourly rate
by dividing the revenue needed by the
average number of hours for each area.

This produces an initial rate, which is
necessary to produce the revenue
needed for each area, assuming the

amount of traffic is as expected. We
present the calculations for District Two

in table 25.

TABLE 25—INITIAL RATE CALCULATIONS FOR DISTRICT TWO

Undesignated Designated
REVENUE NEEAEM (STEP B) ...eecuviiieiiiiieeiie ettt ettt et et e et et e et e e et e e be e saaeeteesaseebeessseeeseesaseeseeanseeaseeanseesaseenseenseeans $4,882,529 $5,947,963
Average time 0N 1aSK (NOUIS) .......ooiiii e et a e sne e 6,241 6,755
LT U = U= R $782 $881

H. Step 8: Calculate Average Weighting
Factors by Area

In this step, we calculate the average
weighting factor for each designated and

undesignated area. We collect the
weighting factors, set forth in 46 CFR
401.400, for each vessel trip. Using this
data, we calculate the average weighting
factor for each area using the data from

each vessel transit from 2014-2021, as
shown in tables 26 and 27. Data for 2022
was provided by the associations in a
weighting factor report.

TABLE 26—AVERAGE WEIGHTING FACTOR FOR DISTRICT TWO, UNDESIGNATED AREAS

Number of Weightin Weighted
Vessel class/year transits fa%tor 9 trar?sits
Class 1 (2014) 31 1 31
Class 1 (2015) .... 35 1 35
Class 1 (2016) .... 32 1 32
Class 1 (2017) ... 21 1 21
Class 1 (2018) .... 37 1 37
Class 1 (2019) ... 54 1 54
Class 1 (2020) .... 1 1 1
Class 1 (2021) .... 7 1 7
Class 1 (2022) 121 1 121
Class 2 (2014) 356 1.15 409
Class 2 (2015) .... 354 1.15 407
Class 2 (2016) ... 380 1.15 437
Class 2 (2017) .... 222 1.15 255
Class 2 (2018) ... 123 1.15 141
Class 2 (2019) .... 127 1.15 146
Class 2 (2020) .... 165 1.15 190
Class 2 (2021) ... 206 1.15 237
Class 2 (2022) ... 478 1.15 550
Class 3 (2014) .... 20 1.3 26
Class 3 (2015) .... 0 1.3 0
Class 3 (2016) .... 9 1.3 12
Class 3 (2017) .... 12 1.3 16
Class 3 (2018) .... 3 1.3 4
Class 3 (2019) .... 1 1.3 1
Class 3 (2020) .... 1 1.3 1
Class 3 (2021) .... 5 1.3 7
Class 3 (2022) ... 8 1.3 10
Class 4 (2014) .... 636 1.45 922
Class 4 (2015) 560 1.45 812
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TABLE 26—AVERAGE WEIGHTING FACTOR FOR DISTRICT TWO, UNDESIGNATED AREAS—Continued
Number of Weightin Weighted
Vessel class/year transits fa?:tor g tragsits
Class 4 (2016) 468 1.45 679
Class 4 (2017) 319 1.45 463
Class 4 (2018) 196 1.45 284
Class 4 (2019) .... 210 1.45 305
Class 4 (2020) ... 201 1.45 291
Class 4 (2021) .... 227 1.45 329
Class 4 (2022) 642 1.45 931
TOHAI ettt b bt bbb e e bbbt e Rt bt b e R et et benhenhe b e enean 6,268 | .ioceeriiieriienen 8,204
Average weighting factor (weighted transits/number of transits) ...........ccoeoiniiinniiiinis | v, 131 | e
*Figures may not sum due to rounding.
TABLE 27—AVERAGE WEIGHTING FACTOR FOR DISTRICT TWO, DESIGNATED AREAS
Number of Weightin Weighted
Vessel class/year transits fa%tor g tragsits

Class 1 (2014) 20 1 20
Class 1 (2015) .... 15 1 15
Class 1 (2016) 28 1 28
Class 1 (2017) 15 1 15
Class 1 (2018) .... 42 1 42
Class 1 (2019) .... 48 1 48
Class 1 (2020) .... 7 1 7
Class 1 (2021) .... 12 1 12
Class 1 (2022) ... 117 1 117
Class 2 (2014) .... 237 1.15 273
Class 2 (2015) .... 217 1.15 250
Class 2 (2016) .... 224 1.15 258
Class 2 (2017) .... 127 1.15 146
Class 2 (2018) 153 1.15 176
Class 2 (2019) 281 1.15 323
Class 2 (2020) .... 342 1.15 393
Class 2 (2021) .... 240 1.15 276
Class 2 (2022) 717 1.15 825
Class 3 (2014) 8 1.3 10
Class 3 (2015) .... 8 1.3 10
Class 3 (2016) .... 4 1.3 5
Class 3 (2017) 4 1.3 5
Class 3 (2018) 14 1.3 18
Class 3 (2019) .... 1 1.3 1
Class 3 (2020) .... 5 1.3 7
Class 3 (2021) .... 2 1.3 3
Class 3 (2022) .... 13 1.3 17
Class 4 (2014) .... 359 1.45 521
Class 4 (2015) .... 340 1.45 493
Class 4 (2016) .... 281 1.45 407
Class 4 (2017) .... 185 1.45 268
Class 4 (2018) .... 379 1.45 550
Class 4 (2019) 403 1.45 584
Class 4 (2020) 405 1.45 587
Class 4 (2021) .... 268 1.45 389
Class 4 (2022) 1,230 1.45 1,784
TOUAL ettt ettt a bRt h e et b e r e r e n e 6,751 | oo 8,882
Average weighting factor (weighted transits/number of transits) .........ccccccevierieniinniniiics | v 1.32 | e,

* Figures may not sum due to rounding.

1. Step 9: Calculate Revised Base Rates

In this step, the Coast Guard revises
the base rates, so that the total cost of

pilotage will be equal to the revenue
needed after considering the impact of
the weighting factors. To do this, we

divide the initial base rates calculated in
Step 7 by the average weighting factors
calculated in Step 8, as shown in table

28.
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TABLE 28—REVISED BASE RATES FOR DISTRICT TwO

Revised rate
e Average L
Initial rate e (initial rate +
Area (Step 7) wengttlgg ;?ctor average
P weighting factor)
District Two: Undesignated $782 1.31 $597
District Two: Designated ...... 881 1.32 667

J. Step 10: Review and Finalize Rates

In this step, the Director reviews the
rates set forth by the staffing model and
ensures that they meet the goal of
ensuring safe, efficient, and reliable
pilotage. To establish this, the Director
considers whether the rates incorporate

appropriate compensation for pilots to
handle heavy traffic periods, and
whether there are enough pilots to
handle those heavy traffic periods. The
Director also considers whether the
rates cover operating expenses and
infrastructure costs, taking average

traffic and weighting factors into
consideration. Based on the financial
information submitted by the pilots, the
Director is not establishing any
alterations to the rates in this step. We
modify § 401.405(a)(3) and (4) to reflect
the final rates shown in table 29.

TABLE 29—FINAL RATES FOR DISTRICT TWO

Area

Name

District Two: Designated

District Two: Undesignated

Huron, MI.
Lake Erie

Navigable waters from Southeast Shoal to Port

Final 2023 Final 2024
pilotage rate pilotage rate
$601 $667
.................. 704 597

District Three

A. Step 1: Recognize Previous Operating
Expenses

Step 1 in our ratemaking methodology
requires that the Coast Guard review
and recognize the previous year’s
operating expenses (§404.101). To do
so, we review the independent
accountant’s financial reports for each
association’s 2021 expenses and
revenues.44 For accounting purposes,
the financial reports divide expenses
into designated and undesignated areas.
For costs generally accrued by the pilot
associations, such as employee benefits,
the cost is divided between the
designated and undesignated areas on a
pro rata basis.

In the 2021 expenses used as the basis
for this final rule, districts used the term
“applicant” to describe applicant
trainees and persons who will be called
apprentices (applicant pilots), under the
definition of “apprentice pilot”, which
was introduced in the 2022 final rule.
Therefore, when describing past
expenses, the term “applicant” is used
to match what was reported in 2021,
which includes both applicant and
apprentice pilots. The term
“apprentice” is used to distinguish
apprentice pilot wages and to describe
the impacts of the ratemaking going
forward.

The Coast Guard continues to include
apprentice salaries as an allowable
expense in the 2024 ratemaking, as this

final rule is based on 2021 operating
expenses, when salaries were still an
allowable expense. Beginning with the
2025 ratemaking, apprentice pilot
salaries will no longer be included as a
2022 operating expense, because
apprentice pilot wages will have already
been factored into the ratemaking Steps
3 and 4 in calculation of the 2022 rates.
Beginning in 2025, the applicant
salaries’ operating expenses for 2022
will consist of only applicant trainees
(those who are not yet apprentice
pilots). The recognized operating
expenses for District Three are shown in
table 30.

TABLE 30—2021 RECOGNIZED EXPENSES FOR DISTRICT THREE

Undesignated Designated Undesignated
Reported operating expenses for 2021 Lakes Huron St. Mary’s Lake Total
and Michigan River Superior
Applicant Cost
APPLICANTt SAIAMES ....oocviiiiieiii e $336,149 $140,111 $176,330 $652,590
Applicant BENEfitS .......ccooiriiiiieiere e 58,306 24,303 30,585 113,194
Total APPliCant COSt .......ooeiiieececeeec e 394,455 164,414 206,915 765,784
Other Pilotage Costs
Pilot SUDSISTENCE/TAVEL ......ccceeiiiiiiiee e 149,993 62,519 78,680 291,192
Hotel/Lodging Cost .......cccecuvevueenee. 136,769 57,007 71,744 265,520
Hotel/Lodging Cost (D3—21—03) .....ccccceereeriiieniinienie it (18,162) (7,570) (9,527) (35,260)
LI VL= RS 55,936 23,315 29,342 108,592

44 These reports are available in the docket for
this final rule.
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TABLE 30—2021 RECOGNIZED EXPENSES FOR DISTRICT THREE—Continued
Undesignated Designated Undesignated
Reported operating expenses for 2021 Lakes Huron St. Mary’s Lake Total
and Michigan River Superior
License INSurance—PIlOtS ..........eoeviiiiiiiiiiiie e 881 367 462 1,710
L= 1Y (0] 7= = O PSP IO TRSOPPRPUPR EUPPTRPTPRP
Payroll Tax (D3-21-04) . 155,779 64,931 81,715 302,425
LiCENSE INSUFANCE ..o 15,328 6,389 8,040 29,757
Total Other Pilotage COSS .....cccoiiiieiiiieiriee e 496,524 206,958 260,456 963,938
Pilot Boat and Dispatch Costs
Pilot DOAt COSES ....oviiuiiiiieeiiece e 445,549 185,710 233,716 864,975
Pilot Boat Coast (D2-21-02) ... (10,901) (4,544) (5,718) (21,163)
Dispatch costs .......cccccvvvriieene 38,156 15,904 20,015 74,074
Employee BenefitS .......c.cooiiiiiiiiiei e 1,748 729 917 3,394
INSUFANCE ...ttt e e e s e e e nnee s 20,141 8,395 10,565 39,101
Insurance (D3-21-05, D3—-21-09) . 1,735 723 910 3,369
SAIAMES ..ttt 140,294 58,476 73,592 272,363
Payroll taXES ......cooiiieiiieie e 123 51 64 238
Total Pilot boat and dispatch COStS ........ccooiiiiiiiiiiii e 636,845 265,444 334,061 1,236,350
Administrative Cost

Legal—general COUNSEI ........ccoocuiiiiiiiiiiniieeeec et 9,560 3,985 5,015 18,560
Legal—shared counsel (K&L Gates) .........ccceieiemiiriieiniienieeneeeee e 6,227 2,595 3,266 12,088
Legal—shared counsel (K&L Gates) (D3—21-07) .....cceveeriierieenieeenierieeneeens (1,307) (545) (686) (2,538)
TrAVE! i 58,104 24,219 30,479 112,802
Travel (D3-21-03) ... (14,093) (5,874) (7,393) (27,360)
INSUFANCE ..ooviiieiireeeeeec e 29,480 12,288 15,464 57,232
Insurance (D3-21-05, D3—21-09) . (5,112) (2,131) (2,681) (9,924)
Employee benefits .........cccceeeereenen. 126,390 52,681 66,299 245,369
Payroll Tax .....ccc....... 54,544 22,735 28,611 105,890
Other taxes ........ccceeveuee. 25,489 10,624 13,370 49,483
Other taxes (D3-21-02) (25,006) (10,423) (13,117) (48,545)
Real EState TAXES ...vviiiieiiiiiiiiiee ettt e e e e e rae e e e e s e ennneeees 1,396 582 732 2,710
Depreciation/Auto [easing/Other ... 112,215 46,772 58,863 217,850
Depreciation/Auto leasing/Other (D3-21-02) . (4,465) (1,861) (2,342) (8,668)
1L (=T =T TP 3,432 1,431 1,800 6,663
APA DUBS ..ottt e e 25,946 10,814 13,610 50,370
APA Dues (D3-21-08) .. (1,297) (541) (680) (2,519)
Dues and subscriptions . 4,044 1,685 2,121 7,850
Salaries .... 63,591 26,506 33,357 123,454
Utilities ..oevvveeeeeens 41,681 17,373 21,864 80,919
Utilities (D3—21-03) ....cccerveee. (34,248) (14,275) (17,965) (66,488)
Accounting/Professional fEES .........coiiiiiiiiiiiiiere e 22,765 9,489 11,941 44,195
Pilot TraiNiNG ..cooeeeceeeec e 44,259 18,448 23,216 85,923
OthEr BXPENSES ....eeiiiiicieeiie ettt ettt et e e teeseeeebeesneeeneas 24,741 10,312 12,978 48,032
Total Administrative EXPEeNnSes .........cccoveviiiiiiiiiiieeeeeee e 568,336 236,889 298,122 1,103,347
Total Operating EXpenses (OPEX) .....ccccceeriirrieeiieeiie e 2,096,160 873,705 1,099,554 4,069,419

B. Step 2: Project Operating Expenses,
Adjusting for Inflation or Deflation

In accordance with the text in
§404.102, having identified the 2021
operating expenses in Step 1, the next
step is to estimate the current year’s
operating expenses by adjusting those
expenses for inflation over the 3-year
period. We calculate inflation using the
BLS data from the CPI for the Midwest
Region of the United States for the 2022

inflation rate.45 Because the BLS does
not provide forecasted inflation data, we
use economic projections from the

45 The CPI is defined as “All Urban Consumers

(CPI-U), All Items, 1982—84=100." Series
CUURO0200SAO0 (Downloaded March 21, 2023).
Available at https://www.bls.gov/cpi/data.htm., All
Urban Consumers (Current Series), multiscreen
data, not seasonally adjusted, 0200 Midwest,
Current, All Items, Monthly, 12-month Percent
Change and Annual Data.

Federal Reserve for the 2023 and 2024

inflation modification.4®¢ Based on that
information, the calculations for Step 2
are as presented in table 31.

46 The 2022 and 2023 inflation rates are available
at https://www.federalreserve.gov/monetarypolicy/
files/fomcprojtabl20230920.pdf. We used the
Median Core PCE June Projection found in table 1.
(Downloaded September 2023).


https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.bls.gov/cpi/data.htm
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TABLE 31—ADJUSTED OPERATING EXPENSES FOR DISTRICT THREE

District Three

Undesignated Designated Total
Total Operating EXpPenses (StEP 1) ..ooeeiiiiiiiieire e e e $3,195,714 $873,705 $4,069,419
2022 Inflation Modification (@8%) .......ccereereruieieiieierieeee ettt st 255,657 69,896 325,553
2023 Inflation Modification (@3.9%) .....ccoceereeriireerieiereseee e e 134,603 36,800 171,403
2024 Inflation Modification (@2.6%) ....... 93,235 25,490 118,725
Adjusted 2024 Operating Expenses 3,679,209 1,005,891 4,685,100

*Figures are rounded to the nearest dollar and may not sum to totals.

C. Step 3: Estimate Number of
Registered Pilots and Apprentice Pilots

In accordance with the text in
§404.103, the Coast Guard estimates the
number of registered pilots in each
district. We determine the number of
registered pilots based on data provided
by the WGLPA. Using these numbers,
we estimate that there will be 23

registered pilots in 2024 in District
Three, including the additional pilot
granted by the Director. We determine
the number of apprentice pilots based

on input from the district on anticipated

retirements and staffing needs. Using
these numbers, the Coast Guard
estimates that there will be two
apprentice pilots in 2024 in District
Three. Based on the seasonal staffing

model discussed in the 2017 ratemaking
(82 FR 41466) and rounding introduced
in the 2022 ratemaking (87 FR 18488),

a certain number of pilots are assigned
to designated waters, and a certain
number of pilots are assigned to
undesignated waters, as shown in table
32. These numbers are used to
determine the amount of revenue
needed in their respective areas.

TABLE 32—AUTHORIZED PILOTS FOR DISTRICT THREE

Item District Three
Maximum Number of Pilots (PEr §401.220(2)) * ...ccueeieeieieieiieeeiteeeereeeeseeeesteeeeasteeesasteeeasaeeessseeesasseeeaasseeesseeeessseneeasseeeanseneeanseneeanes 22
2024 Authorized Pilots (total) ........ccccccveiienenne 23
Pilots Assigned to Designated Areas ... 5
Pilots Assigned to Undesignated Areas 18
P20 2 N o o =Y 4[N 0] £ PR 2

*For a detailed calculation, refer to the Great Lakes Pilotage Rates—2017 Annual Review final rule, which contains the staffing model. See 82

FR 41466, table 6 at 41480 (August 31, 2017).

D. Step 4: Determine Target Pilot
Compensation Benchmark and
Apprentice Pilot Wage Benchmark

In this step, we determine the total
pilot compensation for each area.
Because we are issuing an “‘interim”
ratemaking this year, we follow the
procedure outlined in paragraph (b) of
§404.104, which adjusts the existing
compensation benchmark by inflation.
First, we adjust the 2023 target
compensation benchmark of $424,398
by 1.2 percent for a value of $429,491.
This accounts for the difference in

actual third quarter 2023 ECI inflation,
which is 3.9 percent, and the 2023 PCE
estimate of 2.7 percent.4748 The second
step accounts for projected inflation
from 2023 to 2024, which is 2.6
percent.49 Based on the projected 2024
inflation estimate, the target
compensation benchmark for 2024 is
$440,658 per pilot. The apprentice pilot
wage benchmark is 36 percent of the
target pilot compensation, or $158,637
($440,658 x 0.36).

In accordance with §404.104(c), we
use the revised target individual

compensation level to derive the total
pilot compensation by multiplying the
individual target compensation by the
estimated number of registered pilots for
District Three, as shown in table 33. We
estimate that the number of apprentice
pilots with limited registration needed
for District Three in the 2024 season
will be two. The total target wages for
apprentices are allocated with 21
percent for the designated area and 79
percent (52 percent + 27 percent) for the
undesignated area, in accordance with
the allocation for operating expenses.

TABLE 33—TARGET COMPENSATION FOR DISTRICT THREE

District Three

Undesignated Designated Total
Target Pilot COMPENSALION .....c..ciiiiiiiitiieieeee et $440,658 $440,658 $440,658
NUMDBDET Of PIIOIS ...ttt nn e n e e 18 5 23
Total Target Pilot COMPENSALION .........cccuiiiiiiiiiiii e $7,931,844 $2,203,290 $10,135,134
Target Apprentice Pilot COMPENSALION ........cocuiriiriiiriiiiiriceee et $158,637 $158,637 $158,637

47 Employment Cost Index, Total Compensation
for Private Industry workers in Transportation and
Material Moving, Annual Average, Series ID:
CIU2010000520000A. https://beta.bls.gov/
dataViewer/view/timeseries/CIU2010000520000A.
(Last accessed 11/01/23.)

48 Table 1 Summary of Economic Projections,
Median PCE Inflation. https://
www.federalreserve.gov/monetarypolicy/files/
fomcprojtabl20220316.pdf. (Last accessed 05/17/
23.)

49 Table 1 Summary of Economic Projections,
Median Core PCE Inflation June Projection. https://
www.federalreserve.gov/monetarypolicy/files/
fomceprojtabl20230920.pdf (Last accessed 12/4/
2023).


https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20220316.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://www.federalreserve.gov/monetarypolicy/files/fomcprojtabl20230920.pdf
https://beta.bls.gov/dataViewer/view/timeseries/CIU2010000520000A
https://beta.bls.gov/dataViewer/view/timeseries/CIU2010000520000A
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TABLE 33—TARGET COMPENSATION FOR DISTRICT THREE—Continued
District Three
Undesignated Designated Total
Number of APPreNntiCe PIlOtS ......ccciiiieeiiiie et e s ee e e ee e e reae e e sneeeesssneessseeaesssnnees | ensseeesssseesssssnennss | seeeessseeesssseeesnnnes 2
Total Target Apprentice Pilot COMPENSAtoN ..........ccoveiirierinieii e $250,646 $66,628 $317,274

E. Step 5: Project Working Capital Fund

Next, the Coast Guard calculates the
working capital fund revenues needed
for each area. We first add the figures for
projected operating expenses, total

target pilot compensation, and total
target apprentice pilot wage for each
area, and then, we find the preceding
year’s average annual rate of return for
new issues of high-grade corporate
securities. Using Moody’s data, the

number is 4.0742 percent, rounded.?9
By multiplying the two figures, we
obtain the working capital fund
contribution for each area, as shown in

table 34.

TABLE 34—WORKING CAPITAL FUND CALCULATION FOR DISTRICT THREE

District Three

Undesignated Designated Total
Adjusted Operating EXPEnSES (STEP 2) ..oveiiiiiiiiiiiieiieiiees ettt $3,679,209 $1,005,891 $4,685,100
Total Target Pilot Compensation (STEP 4) ....oceeiiiiiiiiieie et 7,931,844 2,203,290 10,135,134
Total Target Apprentice Pilot Compensation (Step 4) ... 250,646 66,628 317,274
Total 2024 EXPENSES ..ccccuveeeeeieieiiieeeeieee e e eeee e 11,861,699 3,275,809 15,137,508
Working Capital FUNG (4.0742%) ....c..oevecuereeeeeeeeeeeeeeseeseeseesseesassssessessssseesssssesssessssssessassassasenns 483,269 133,463 616,732

F. Step 6: Project Needed Revenue

In this step, we add all the expenses
accrued to derive the total revenue

needed for each area. These expenses
include the projected operating
expenses (from Step 2), the total target
pilot compensation (from Step 4), and

the working capital fund contribution
(from Step 5). The calculations are
shown in table 35.

TABLE 35—REVENUE NEEDED FOR DISTRICT THREE

District Three

Undesignated Designated Total
Adjusted Operating Expenses (Step 2) ...... $3,679,209 $1,005,891 $4,685,100
Total Target Pilot Compensation (Step 4) .....cccccoeevueenee. 7,931,844 2,203,290 10,135,134
Total Target Apprentice Pilot Compensation (Step 4) ... 250,646 66,628 317,274
Working Capital FUNA (STEP 5) ..eeveeiuiiiiieiiieeeete ettt ettt 483,269 133,463 616,732
Total ReVENUE NEEUEA ........c.eiiiiiiiieiee e ss e e s e e s snnn e e s nnneeeanes 12,344,968 3,409,272 15,754,240

G. Step 7: Calculate Initial Base Rates

Having determined the revenue
needed for each area in the previous six
steps, we divide that number by the
expected number of traffic hours to
develop an hourly rate.

Step 7 is a two-part process. In the
first part, the 10-year traffic average in
District Three is calculated using the
total time on task or pilot bridge hours.

50Moody’s Seasoned Aaa Corporate Bond Yield,
average of 2022 monthly data. The Coast Guard uses
the most recent year of complete data. Moody’s is
taken from Moody’s Investors Service, which is a

To calculate the time on task for each
district from 2013-2020, the Coast
Guard used billing data from SeaPro.
The data is pulled from the system
filtering by district, year, job status
(including only processed jobs), and
flagging code (including only U.S. jobs).
Because we calculate separate figures
for designated and undesignated waters,
there are two parts for each calculation.

bond credit rating business of Moody’s Corporation.

Bond ratings are based on creditworthiness and
risk. The rating of ““Aaa” is the highest bond rating
assigned with the lowest credit risk. See https://

For 2021-2022, the Coast Guard used
figures provided by the associations
through SeaPro monthly reports. Where
bridge hour figures did not match
between the monthly reports and the
weighted factor reports, the Coast Guard
opted to use the figures from the
monthly report for Step 7. We show
these values in table 36.

fred.stlouisfed.org/series/AAA. (Last accessed

03/21/2023.)


https://fred.stlouisfed.org/series/AAA
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TABLE 36—TIME ON TASK FOR DISTRICT THREE

[Hours]

District Three

Year
Undesignated Designated
23,914 3,345
18,149 2,484
23,678 3,520
24,851 3,395
19,967 3,455
20,955 2,997
23,421 2,769
22,824 2,696
25,833 3,835
17,115 2,631
22,071 3,113

Next, we derive the initial hourly rate
by dividing the revenue needed by the
average number of hours for each area.

This produces an initial rate, which is
necessary to produce the revenue
needed for each area, assuming the

amount of traffic is as expected. The
calculations for District Three are set
forth in table 37.

TABLE 37—INITIAL RATE CALCULATIONS FOR DISTRICT THREE

Undesignated Designated
REVENUE NEEAEM (STEP B) ...eeeueiiieiiiiieiiie ettt ettt et et e et e e et e e st e et e e s aae e seeeaseebeessseesseesaseeseeenseeaseeanseessseenseessneans $12,344,968 $3,409,272
Average time on task (hours) 22,071 3,113
LT U = U= R $559 $1,095

H. Step 8: Calculate Average Weighting
Factors by Area

In this step, we calculate the average
weighting factor for each designated and

undesignated area. We collect the
weighting factors, set forth in 46 CFR
401.400, for each vessel trip. Using this
data, we calculate the average weighting
factor for each area using the data from

each vessel transit from 2014 to 2021, as
shown in tables 38 and 39. Data for 2022
was provided by the associations in a

weighting factor report.

TABLE 38—AVERAGE WEIGHTING FACTOR FOR DISTRICT THREE, UNDESIGNATED AREAS

Number of Weightin Weighted
Vessel class/year transits fa%tor 9 trar?sits
Area 6
Class 1 (2014) 45 1 45
Class 1 (2015) .... 56 1 56
Class 1 (2016) .... 136 1 136
Class 1 (2017) ... 148 1 148
Class 1 (2018) .... 103 1 103
Class 1 (2019) .... 173 1 173
Class 1 (2020) .... 4 1 4
Class 1 (2021) 8 1 8
Class 1 (2022) 162 1 162
Class 2 (2014) .... 274 1.15 315
Class 2 (2015) .... 207 1.15 238
Class 2 (2016) ... 236 1.15 271
Class 2 (2017) ... 264 1.15 304
Class 2 (2018) ... 169 1.15 194
Class 2 (2019) ... 279 1.15 321
Class 2 (2020) ... 332 1.15 382
Class 2 (2021) .... 273 1.15 314
Class 2 (2022) .... 452 1.15 520
Class 3 (2014) .... 15 1.3 20
Class 3 (2015) .... 8 1.3 10
Class 3 (2016) .... 10 1.3 13
Class 3 (2017) ... 19 1.3 25
Class 3 (2018) ... 9 1.3 12
Class 3 (2019) .... 9 1.3 12
Class 3 (2020) .... 4 1.3 5
Class 3 (2021) .... 5 1.3 7
Class 3 (2022) .... 3 1.3 4
Class 4 (2014) 394 1.45 571
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TABLE 38—AVERAGE WEIGHTING FACTOR FOR DISTRICT THREE, UNDESIGNATED AREAS—Continued
Number of Weightin Weighted
Vessel class/year transits fa%tor 9 tragsits
Class 4 (2015) 375 1.45 544
Class 4 (2016) .... 332 1.45 481
Class 4 (2017) .... 367 1.45 532
Class 4 (2018) .... 337 1.45 489
Class 4 (2019) .... 334 1.45 484
Class 4 (2020) .... 339 1.45 492
Class 4 (2021) .... 356 1.45 516
Class 4 (2022) 482 1.45 699
L] t= U (o T AN == N T PP P PO PPPPPPI 6,719 | (oo 8,609
Area 8
Class 1 (2014) 3 1 3
Class 1 (2015) .... 0 1 0
Class 1 (2016) .... 4 1 4
Class 1 (2017) ... 4 1 4
Class 1 (2018) .... 0 1 0
Class 1 (2019) .... 0 1 0
Class 1 (2020) .... 1 1 1
Class 1 (2021) .... 5 1 5
Class 1 (2022) ... 12 1 12
Class 2 (2014) .... 177 1.15 204
Class 2 (2015) ... 169 1.15 194
Class 2 (2016) ... 174 1.15 200
Class 2 (2017) .... 151 1.15 174
Class 2 (2018) ... 102 1.15 117
Class 2 (2019) ... 120 1.15 138
Class 2 (2020) ... 180 1.15 207
Class 2 (2021) .... 124 1.15 143
Class 2 (2022) 95 1.15 109
Class 3 (2014) 3 1.3 4
Class 3 (2015) ... 0 1.3 0
Class 3 (2016) ... 7 1.3 9
Class 3 (2017) .... 18 1.3 23
Class 3 (2018) 7 1.3 9
Class 3 (2019) 6 1.3 8
Class 3 (2020) .... 1 1.3 1
Class 3 (2021) .... 1 1.3 1
Class 3 (2022) .... 5 1.3 7
Class 4 (2014) 243 1.45 352
Class 4 (2015) 253 1.45 367
Class 4 (2016) .... 204 1.45 296
Class 4 (2017) ... 269 1.45 390
Class 4 (2018) .... 188 1.45 273
Class 4 (2019) .... 254 1.45 368
Class 4 (2020) .... 265 1.45 384
Class 4 (2021) .... 319 1.45 463
Class 4 (2022) 306 1.45 444
L)L (o g (=Y U TSP RROPRRP 3,670 | oo 4,914
Combined total ...... 10,389 | oo 13,522
Average weighting factor (weighted transits/number of transits) ...........ccoeciiiiiiiiniiinis | e, 1.30 | oo,
*Figures may not sum due to rounding.
TABLE 39—AVERAGE WEIGHTING FACTOR FOR DISTRICT THREE, DESIGNATED AREAS
Number of Weightin Weighted
Vessel class/year transits fa?:tor 9 trar?sits

Class 1 (2014) 27 1 27
Class 1 (2015) 23 1 23
Class 1 (2016) 55 1 55
Class 1 (2017) .... 62 1 62
Class 1 (2018) ... 47 1 47
Class 1 (2019) .... 45 1 45
Class 1 (2020) 15 1 15
Class 1 (2021) 15 1 15
Class 1 (2022) ... 104 1 104
Class 2 (2014) .... 221 1.15 254
Class 2 (2015) 145 1.15 167
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TABLE 39—AVERAGE WEIGHTING FACTOR FOR DISTRICT THREE, DESIGNATED AREAS—Continued

Number of Weightin Weighted
Vessel class/year transits fa?:tor g tragsits

Class 2 (2016) 174 1.15 200
Class 2 (2017) .... 170 1.15 196
Class 2 (2018) .... 126 1.15 145
Class 2 (2019) .... 162 1.15 186
Class 2 (2020) .... 218 1.15 251
Class 2 (2021) .... 131 1.15 151
Class 2 (2022) .... 198 1.15 228
Class 3 (2014) .... 15 1.3 20
Class 3 (2015) .... 0 1.3 0
Class 3 (2016) .... 6 1.3 8
Class 3 (2017) .... 14 1.3 18
Class 3 (2018) 6 1.3 8
Class 3 (2019) 3 1.3 4
Class 3 (2020) .... 1 1.3 1
Class 3 (2021) .... 2 1.3 3
Class 3 (2022) .... 5 1.3 7
Class 4 (2014) .... 321 1.45 465
Class 4 (2015) .... 245 1.45 355
Class 4 (2016) .... 191 1.45 277
Class 4 (2017) .... 234 1.45 339
Class 4 (2018) .... 225 1.45 326
Class 4 (2019) .... 308 1.45 447
Class 4 (2020) .... 336 1.45 487
Class 4 (2021) .... 258 1.45 374
Class 4 (2022) 392 1.45 568

LI €= L PSP 4,500 | oo 5,877

Average weighting factor (weighted transits/number of transits) ...........ccoeoenniinniiiinis | v, 1.31 | s

*Figures may not sum due to rounding.

I. Step 9: Calculate Revised Base Rates

In this step, we revise the base rates,
so that the total cost of pilotage will be

base rates calculated in Step 7 by the
average weighting factors calculated in
Step 8, as shown in table 40.

equal to the revenue needed after
considering the impact of the weighting
factors. To do this, we divide the initial

TABLE 40—REVISED BASE RATES FOR DISTRICT THREE

Revised rate
e Average L
Initial rate e (initial rate +
Area (Step 7) wengttlgg ;?ctor average
P weighting factor)
District Three: Undesignated ..o $559 1.30 $430
District Three: Designated .........coooiiioiiiieeiie e 1,095 1.31 836

traffic and weighting factors into
consideration. Based on this
information, the Director is not
establishing any alterations to the rates
in this step. We modified §401.405(a)(5)
and (6) to reflect the rates shown in
table 41.

J. Step 10: Review and Finalize Rates

In this step, the Director reviews the
rates set forth by the staffing model and
ensures that they meet the goal of
ensuring safe, efficient, and reliable
pilotage. To establish this, the Director
considers whether the rates incorporate

appropriate compensation for pilots to
handle heavy traffic periods, and
whether there are enough pilots to
handle those heavy traffic periods. The
Director also considers whether the
rates cover operating expenses and
infrastructure costs, taking average

TABLE 41—FINAL RATES FOR DISTRICT THREE

Area

Name

Final 2023
pilotage rate

Final 2024
pilotage rate

District Three: Designated
District Three: Undesignated

St. Mary’s River
Lakes Huron, Michigan, and Superior

$834
410

$836
430

X. Regulatory Analyses

We developed this rule after
considering numerous statutes and

Executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes or Executive
orders.

A. Regulatory Planning and Review

Executive Orders 12866 (Regulatory
Planning and Review), as amended by
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Executive Order 14094 (Modernizing
Regulatory Review), and 13563
(Improving Regulation and Regulatory
Review) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of

reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Management and Budget

(OMB) has not designated this rule a
significant regulatory action under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094.
Accordingly, OMB has not reviewed
this regulatory action.

The purpose of this final rule is to
establish new pilotage rates, as 46
U.S.C. 9303(f) requires that rates be
established or reviewed and adjusted
each year. The statute also requires that
base rates be established by a full

ratemaking at least once every 5 years,
and, in years when base rates are not
established, they must be reviewed and,
if necessary, adjusted. The Coast Guard
concluded the last full ratemaking in
February of 2023.51

For this final rule, the Coast Guard
estimates an increase in cost of
approximately $2.62 million to industry
from 2023 to 2024. This is
approximately a 7-percent increase
because of the change in revenue
needed in 2024 compared to the
revenue needed in 2023. See table 42.

TABLE 42—ECONOMIC IMPACTS DUE TO RATE CHANGES

Change

Description

Affected population

Costs

Benefits

Rate changes ....

In accordance with 46 U.S.C.
Chapter 93, the Coast
Guard is required to review
and adjust pilotage rates
annually.

Owners and operators of 296
vessels transiting the Great
Lakes system annually, 58
United States Great Lakes
pilots, 6 apprentice pilots,
and 3 pilotage associations.

table 43.

Increase of $2,621,471 due
to change in revenue
needed for 2024
($40,280,666) from rev-
enue needed for 2023
($37,659,195) as shown in

New rates cover an associa-
tion’s necessary and rea-
sonable operating ex-
penses. Promotes safe, ef-
ficient, and reliable pilotage
service on the Great
Lakes. Provides fair com-
pensation, adequate train-
ing, and sufficient rest peri-
ods for pilots. Ensures the
association receives suffi-
cient revenues to fund fu-
ture improvements.

The Coast Guard is required to review
and adjust pilotage rates on the Great
Lakes annually. See section III., Basis
and Purpose, of this preamble for
detailed discussions of the legal basis
and purpose for this rulemaking. Based
on our annual review for this
rulemaking, we are adjusting the
pilotage rates for the 2024 shipping
season to generate sufficient revenues
for each district to reimburse its
necessary and reasonable operating
expenses, fairly compensate properly
trained and rested pilots, and provide
an appropriate working capital fund to
use for improvements. The result is an
increase in rates for both areas in
District One, the designated area for
District Two, and both areas in District
Three. There is a decrease in rates for
the undesignated area in District Two.
These changes also lead to a net
increase in the cost of service to
shippers. The change in per-unit cost to
each individual shipper depends on
their area of operation.

A detailed discussion of our economic
impact analysis follows.

51 Great Lakes Pilotage Rates—2023 Annual
Ratemaking and Review of Methodology (88 FR
12226), published February 27, 2023.

Affected Population

This final rule affects United States
Great Lakes pilots and apprentice pilots,
the 3 pilot associations, and the owners
and operators of 296 oceangoing vessels
that transit the Great Lakes annually on
average from 2020 to 2022. The Coast
Guard estimates that there will be 58
registered pilots and 6 apprentice pilots
during the 2024 shipping season, an
increase of 2 pilots and decrease of 1
apprentice pilot from the proposed
numbers in the NPRM. The shippers
affected by these rate changes are those
owners and operators of domestic
vessels operating “on register” (engaged
in foreign trade) and the owners and
operators of non-Canadian foreign
vessels on routes within the Great Lakes
system. These owners and operators
must have pilots or pilotage service as
required by 46 U.S.C. 9302. There is no
minimum tonnage limit or exemption
for these vessels.

The statute applies only to
commercial vessels, not to recreational
vessels. United States-flagged vessels
not operating on register, and Canadian
“lakers,” which account for most
commercial shipping on the Great
Lakes, are not required by 46 U.S.C.

9302 to have pilots. However, these
United States- and Canadian-flagged
lakers may voluntarily choose to engage
a Great Lakes registered pilot. Vessels
that are U.S.-flagged may opt to have a
pilot for varying reasons, such as
unfamiliarity with designated waters
and ports, or for insurance purposes.

The Coast Guard used billing
information from the years 2020 through
2022 from the SeaPro to estimate the
average annual number of vessels
affected by the rate adjustment. SeaPro
tracks data related to managing and
coordinating the dispatch of pilots on
the Great Lakes, and billing in
accordance with the services. As
described in Step 7 of the ratemaking
methodology, we use a 10-year average
to estimate the traffic. We used 3 years
of the most recent billing data to
estimate the affected population. The
associations did not provide updated
trip-level billing data for 2022, as they
did for 2021, to use to update the
number of vessels or customers in this
final rule, so we used what was
provided in the NPRM. We believe that
using 3 years of billing data is a better
representation of the vessel population
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currently using pilotage services and
impacted by this final rule.

We found that 437 unique vessels
used pilotage services during the years
2020 through 2022. That is, these
vessels had a pilot dispatched to the
vessel, and billing information was
recorded in SeaPro. Of these vessels,
407 were foreign-flagged vessels, and 30
were U.S.-flagged vessels. As stated
previously, U.S.-flagged vessels not
operating on register are not required to
have a registered pilot per 46 U.S.C.
9302, but they can voluntarily choose to
have one.

Numerous factors affect vessel traffic,
which varies from year to year.
Therefore, rather than using the total
number of vessels over the time period,
the Coast Guard took an average of the
unique vessels using pilotage services
from the years 2020 through 2022 as the
best representation of vessels estimated
to be affected by the rates in this final
rule. From 2020 through 2022, an
average of 296 vessels used pilotage
services annually.52 On average, 280 of
these vessels were foreign-flagged and
16 were U.S.-flagged vessels that
voluntarily opted into the pilotage

service (these figures are rounded
averages).

Total Cost to Shippers

The rate changes resulting from this
adjustment to the rates result in a net
increase in the cost of service to
shippers. However, the change in per-
unit cost to each individual shipper is
dependent on their area of operation.

The Coast Guard estimates the effect
of the rate changes on shippers by
comparing the total projected revenues
needed to cover costs in 2023 with the
total projected revenues to cover costs
in 2024. We set pilotage rates so pilot
associations receive enough revenue to
cover their necessary and reasonable
expenses. Shippers pay these rates
when they engage a pilot as required by
46 U.S.C. 9302. Therefore, the aggregate
payments of shippers to pilot
associations are equal to the projected
necessary revenues for pilot
associations. The revenues each year
represent the total costs that shippers
must pay for pilotage services. The
change in revenue from the previous
year is the additional cost to shippers
discussed in this final rule.

The impacts of the rate changes on
shippers are estimated from the district
pilotage projected revenues (shown in
tables 11, 23, and 35 of this preamble).
The Coast Guard estimates that, for the
2024 shipping season, the projected
revenue needed for all three districts is
$40,280,666.

To estimate the change in cost to
shippers from this final rule, the Coast
Guard compared the 2024 total
projected revenues to the 2023 projected
revenues. Because we review and
prescribe rates for Great Lakes pilotage
annually, the effects are estimated as a
single-year cost, rather than annualized
over a 10-year period. In the 2023 final
rule, we estimated the total projected
revenue needed for 2023 as
37,659,195.53 This is the best
approximation of 2023 revenues, as, at
the time of publication of this final rule,
the Coast Guard does not have enough
audited data available for the 2023
shipping season to revise these
projections. Table 43 shows the revenue
projections for 2023 and 2024 and
details the additional cost increases to
shippers by district as a result of the rate
changes in traffic in Districts One, Two,
and Three.

TABLE 43—EFFECT OF THE FINAL RULE BY DISTRICT

[U.S. Dollars; Non-discounted]

Area Revenue Revenue Adgig?snal

needed in 2023 needed in 2024 of this rule
I ] €= U B 13 o1 G o = SRS $12,609,601 $13,695,935 $1,086,334
Total, District Two .... 10,392,542 10,830,491 437,949
Total, DIStriCt TAIEE ...cccceeeeieeie et e s e e e e e ennes 14,657,052 15,754,240 1,097,188
SYSEEM TOLAI ..ttt 37,659,195 40,280,666 2,621,471

* All figures are rounded to the nearest dollar and may not sum.

The resulting difference between the
projected revenue in 2023 and the
projected revenue in 2024 is the annual
change in payments from shippers to
pilots as a result of the rate changes in
this final rule. The effect of the rate
changes to shippers varies by area and
district. After considering the change in
pilotage rates, the rate changes lead to
affected shippers operating in District
One experiencing an increase in
payments of $1,086,334 over the
previous year. Affected shippers
operating in District Two and District
Three experienced an increase in

52 Some vessels entered the Great Lakes multiple
times in a single year, affecting the average number
of unique vessels using pilotage services in any
given year.

5388 FR 12226. See table 42. https://
www.govinfo.gov/content/pkg/FR-2023-02-27/pdf/
2023-03212.pdf. (Last accessed 5/17/23.)

payments of $437,949 and $1,097,188,
respectively, when compared with 2023.
The overall adjustment in payments
increased payments by shippers to
$2,621,471 across all three districts (a
7-percent increase when compared with
2023). Again, because the Coast Guard
reviews and sets rates for Great Lakes
pilotage annually, we estimate the
impacts as single-year costs rather than
annualizing them over a 10-year period.

Table 44 shows the difference in
revenue by revenue-component from
2023 to 2024 and presents each revenue-
component as a percentage of the total

54 Moody’s Seasoned Aaa Corporate Bond Yield,
average of 2022 monthly data. The Coast Guard uses
the most recent year of complete data. Moody’s is
taken from Moody’s Investors Service, which is a
bond credit rating business of Moody’s Corporation.
Bond ratings are based on creditworthiness and
risk. The rating of ““Aaa” is the highest bond rating

revenue needed. In both 2023 and 2024,
the largest revenue-component was
target pilotage compensation (63 percent
of total revenue needed in 2023 and 63
percent of total revenue needed in
2024), followed by operating expenses
(32 percent of total revenue needed in
2023 and 30 percent of total revenue
needed in 2024). The large increase in
the working capital fund, 59 percent
from 2023 to 2024, is driven by a large
increase in the target rate of return on
investment from 2.7033 percent in 2021
to 4.0742 percent in 2022.54

assigned with the lowest credit risk. See https://
fred.stlouisfed.org/series/AAA. (Last accessed 03/
21/2023.)
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TABLE 44—DIFFERENCE IN REVENUE BY REVENUE-COMPONENT
Percentage
Percentage
Revenue rg,tecl),ltﬁg Revenue of total Difference Cizrﬁegtﬁg;
Revenue component needed in needed in needed in revenue (2024 revenue— revic?us car
2023 2024 needed in 2023 revenue) | PreVIOUSY
2023 2024 ( /°)
(%)
Adjusted Operating Expenses ............. $11,984,950 32 $12,193,810 30 $208,860 2
Total Target Pilot Compensation ......... 23,766,288 63 25,558,164 63 1,791,876 8
Total Target Apprentice Pilot Com-
PENSALION ..o 916,700 2 951,822 2 35,122 4
Working Capital Fund 991,257 3 1,576,870 4 585,613 59
Total Revenue Needed ...........c.ccceeee 37,659,195 100 40,280,666 100 2,621,471 7

* All figures are rounded to the nearest dollar and may not sum.

to two factors: (1) The changes to adjust
2023 pilotage compensation to account
for the difference between actual ECI
inflation 55 (3.9 percent) and predicted
PCE inflation 56 (2.7 percent) for 2023;
and (2) projected inflation of pilotage
compensation in Step 2 of the
methodology, using predicted inflation
through 2024.

The target compensation is $440,658
per pilot in 2024, compared to $424,398
in 2023. The changes to modify the 2023

pilot compensation to account for the
difference between predicted and actual
inflation increase the 2023 target
compensation value by 1.2 percent. As
shown in table 45, this inflation
adjustment increases total compensation
by $5,093 per pilot, and the total
revenue needed by $295,381, when
accounting for all 58 pilots.

As stated above, we estimate a total
increase in revenue needed by the pilot
associations of $2,621,471. This
represents an increase in revenue
needed for target pilot compensation of
$1,791,876, for the total apprentice pilot
wage benchmark of $35,122, $208,860
for adjusted operating expenses, and
$585,613 for an increase in the revenue
needed for the working capital fund.

The change in revenue needed for
pilot compensation, $1,791,876, is due

TABLE 45—CHANGE IN REVENUE RESULTING FROM THE CHANGE TO INFLATION OF PILOT COMPENSATION CALCULATION

IN STEP 4
2023 Target Pilot COMPENSALION .........ccuiiuiiiiitieiet ettt et e e eh e e s e s b e e b b e e as e eb e eae e eb e e et e ebeeae e bt ehe e b e sbe e b e ebeean e et e eaneneeeanes $424,398
Adjusted 2023 Compensation ($424,398 X 1.012) ....ocieiiiieiireeie st erie st e st et e st erte s et e eesaeeeesaeeneesaeeneesseeneeaseeneeaseeneenseeneensenneennenn $429,491
Difference between Adjusted Target 2023 Compensation and Target 2023 Compensation ($429,491 —$424,398) .........c.ccccevuenene $5,093
Increase in total Revenue for 58 Pilots ($5,093 X 58) ......ccuicciieiieeiieiieectie ettt et e seeesteesteesteeebeesseessseesseeeseeaseeasseesaseeseessseeseessneeseas $295,381

* All figures are rounded to the nearest dollar and may not sum.

Similarly, table 46 shows the impact
of the difference between predicted and
actual inflation on the target apprentice

pilot compensation benchmark. The
inflation adjustment increases the
compensation benchmark by $1,833 per

apprentice pilot, and the total revenue
needed by $11,000 when accounting for
all six apprentice pilots.

TABLE 46—CHANGE IN REVENUE RESULTING FROM THE CHANGE TO INFLATION OF APPRENTICE PILOT COMPENSATION
CALCULATION IN STEP 4

Target Apprentice Pilot COMPENSALION ........couiiiiiiiieie ittt ettt ettt b e a e b e b e e bt b e e bt et e e e e eb e et e nbeennenaeeanesneeanenneennenne $152,783
Adjusted Compensation ($152,783 X 1.012) ...cccuiiieiirieiereee e eee e e see et see e e ste e e seesaeeseesneeneeenes $154,617
Difference between Adjusted Target Compensation and Target Compensation ($154,617 —$152,783) .. $1,833
Increase in total Revenue for Apprentices ($71,833 X 6) ...cceecviieiieiiieiie ettt et saee s $11,000

* All figures are rounded to the nearest dollar and may not sum.

than in the 2023 final rule, which leads
to an estimated $871,130 increase in

revenue needed for pilot compensation,
as shown in table 47.

As noted earlier, the Coast Guard
predicts that 58 pilots will be needed for
the 2024 season. This is two more pilots

TABLE 47—CHANGE IN REVENUE RESULTING FROM INCREASE OF TWO PILOTS

2024 Target COMPENSALION ....couiiiiiiitieit ettt ettt ettt e e teeaas e e es e e ea et e aae e oa bt e be e eas e e oa e e et e e eh st e b e e ea et et e e ea bt e b e e eabeenaeeeabeesseeeabeenneeeanean $440,658
Total NUMDET Of NEW PiIOTS ...ttt a e bt e et e h et et e e b e e e s bt e ea et et e e eae e e bt e ebe e e be e nan e e beeanneennnesaneennns 2
Total CoSt Of NEW PilOIS (FA40,658 X 2) ....ccueeueeiieiieiieetieiiesteete et etesteeseeteeseesseeseesseesaesaeassesseessaseassesesssensesssensesseensesseensasseessessennsenss $881,316
Difference between Adjusted Target 2023 Compensation and Target 2023 Compensation ($429,491 —$424,398) . $5,093
Increase in Revenue fOr 2 PIlOtS ($5,093 X 2) ...iiiceiiiiieiieeeseeieseseestesteestesseeseesseeseessesseesseaseenseeseeseaseensesseensesseeseeasesseessenseensensennses $10,186

www.federalreserve.gov/monetarypolicy/files/
fomceprojtabl20220316.pdf. (Last accessed 5/17/23.)

dataViewer/view/timeseries/CIU2010000520000A.
(Last accessed 08/28/23.)

56 Table 1 Summary of Economic Projections,
Median PCE Inflation. https://

55 Employment Cost Index, Total Compensation
for Private Industry workers in Transportation and
Material Moving, Annual Average, Series ID:
CIU2010000520000A. https://beta.bls.gov/
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TABLE 47—CHANGE IN REVENUE RESULTING FROM INCREASE OF TwWO PILOTS—Continued

Net Increase in total Revenue for 2 Pilots ($881,316 —$10,186) .......cceeiiiiieiiiiieiiiiieiesteeeeste e sre e steeeesbe e essesseessesseesesseesesneensens ‘ $871,130
* All figures are rounded to the nearest dollar and may not sum.
Similarly, the Coast Guard predicts pilot compensation, apart from the the 58 pilots to account for future
that six apprentice pilots will be needed change in inflation accounted for in inflation of 2.6 percent in 2024. This
for the 2024 season. This is the same as  table 48. increased total compensation by
in the 2023 season, so there is no Another increase, $647,699, is the $11,167 per pilot, as shown in table 48.
estimated change in revenue needed for result of increasing compensation for
TABLE 48—CHANGE IN REVENUE RESULTING FROM INFLATING 2023 COMPENSATION TO 2024
Adjusted 2023 COMPENSALION .......ccuiiiiiiiiiiiiii i e e b e e e b e s b e s b s b e b e e s EE s b e e b e e b e se e e e b e s b s b e s b e b s e s be b b en e n e $429,491
2024 Target Compensation ($429,491 X 1.026) ....ccceeririrererieeririesiesieeeeesesee e seeseeeesesaesbesaesseneeneesesseseeseenes $440,658
Difference between Adjusted 2023 Compensation and Target 2024 Compensation ($440,658 — $429,491) .. $11,167
Increase in total Revenue for 58 PIlotS ($11,167 X 58) ...ccuiiiieiieeiiieiie et e et et e st e e ete et e e e e ebeesteeeseeebeeaseeeseesaeeenseessseeseesaneenneas $647,699
* All figures are rounded to the nearest dollar and may not sum.
Similarly, an increase of $24,122 is future inflation of 2.6 percent in 2024. $4,020 per apprentice pilot, as shown in

the result of increasing compensation This increased total compensation by table 49.
for the 6 apprentice pilots to account for

TABLE 49—CHANGE IN REVENUE RESULTING FROM INFLATING 2023 APPRENTICE PILOT COMPENSATION TO 2024

Adjusted 2023 COMPENSAION ......oociiiiiiiiie ittt e e bt e st et e bt e e a et e bt e sas e e bt e e abe e e bt e eae e e be e e bt e e b et e abeesas e et e e seneebeesaneennes
2024 Target Compensation ($440,658 X 36%6) ..cveerrerererereeerereerieseeseesessessessesseneesessessessessesenses
Difference between Adjusted Compensation and Target Compensation ($158,637 —$154,617) ....
Increase in total Revenue for 6 APPrentices ($4,020 X B) ....eeieeeererierrreereereeersseeeesseeeesseaseesseaseensesseensesseensesseeseesseessessesseesseseenses

$154,617
$158,637
$4,020
$24,122

* All figures are rounded to the nearest dollar and may not sum.

Table 50 presents the percentage component, excluding surcharges, as
change in revenue by area and revenue-  they are applied at the district level.57

- Revisions to Methodology final rule (88 FR 12226),
57 The 2023 projected revenues are from the Great  tables 10, 22, and 34. The 2024 projected revenues
Lakes Pilotage Rate—2023 Annual Review and are from tables 11, 23, and 35 of this rule.
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Benefits

This final rule allows the Coast Guard
to meet the requirements in 46 U.S.C.
9303 to review the rates for pilotage
services on the Great Lakes. The rate
changes promote safe, efficient, and
reliable pilotage service on the Great
Lakes by (1) ensuring that rates cover an
association’s operating expenses, (2)
providing fair pilot compensation,
adequate training, and sufficient rest
periods for pilots, and (3) ensuring pilot
associations produce enough revenue to
fund future improvements. The rate
changes also help recruit and retain
pilots, which ensures enough pilots are
available to meet peak shipping
demand, helping to reduce delays
caused by pilot shortages.

B. Small Entities

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

For this final rule, the Coast Guard
reviewed recent company size and
ownership data for the vessels identified
in SeaPro, and we reviewed business
revenue and size data provided by
publicly available sources such as
ReferenceUSA.58 As described in
section II., Executive Summary, and
section X., Regulatory Analyses, of this

preamble, we found that 437 unique
vessels used pilotage services during the
years 2020 through 2022. These vessels
are owned by 57 entities, of which 44
are foreign entities that operate
primarily outside the United States, and
the remaining 13 entities are U.S.
entities. We compared the revenue and
employee data found in the company
search to the Small Business
Administration’s (SBA) small business
threshold, as defined in the SBA’s
“Table of Size Standards” for small
businesses, to determine how many of
these companies are considered small
entities.5® Table 51 shows the North
American Industry Classification
System (NAICS) codes of the U.S.
entities and the small entity standard
size established by the SBA, either
number of employees or annual
revenue.

TABLE 51—NAICS CODES AND SMALL ENTITIES SIZE STANDARDS

NAICS

Description

Small entity size standard

Travel Agencies

Marinas
Business Associations

Site Preparation Contractors
Wholesale Trade Agents And Brokers ..
Inland Water Freight Transportation
Specialized Freight (Except Used Goods) Trucking, Long-Distance ....
Navigational Services to Shipping
Other Support Activities for Water Transportation
Miscellaneous Intermediation

All Other Travel Arrangement And Reservation Services ....

$19,000,000.

125 Employees.
1,050 Employees.
$34,000,000.
$47,000,000.
$47,000,000.

$25,000,000.
$32,500,000.
$11,000,000.
$15,500,000.

Of the 13 U.S. entities, 4 exceed the
SBA’s small business standards for
small entities, and 1 only provided
service to a public vessel. To estimate
the potential impact on the remaining
eight small entities, the Coast Guard
used their 2022 invoice data to estimate
their pilotage costs in 2024. We first
increase their 2022 costs by 16 percent
to account for the changes in pilotage
rates resulting from the 2023 final rule,
then by 7 percent to account for changes
resulting from this final rule. Then, we
estimated the change in cost to these
entities resulting from this final rule by
subtracting their estimated 2023
pilotage costs from their estimated 2024
pilotage costs, and found the average
costs to small firms is approximately
$10,075, with a range of $6,419 to
$16,255. We then compared the
estimated change in pilotage costs

58 See https://resource.referenceusa.com/. (Last
accessed 05/18/2023.)

59 See https://www.sba.gov/document/support--
table-size-standards. (Last accessed 5/17/23.) SBA
has established a “Table of Size Standards” for
small businesses that sets small business size
standards by NAICS code. “A size standard, which
is usually stated in number of employees or average

between 2023 and 2024 with each firm’s
annual revenue. For two entities, the
impact of the change in estimated
pilotage expenses is above 1 percent of
revenues, at 3.27 percent and 4.28
percent.

In addition to the owners and
operators discussed previously, three
U.S. entities that receive revenue from
pilotage services are affected by this
final rule. These are the three pilot
associations that provide and manage
pilotage services within the Great Lakes
districts. These associations are
designated collectively as the Lake
Carrier’s Association, as well as
individually by each separate district
association, all with the same NAICS
code, “Business Association” 60 with a
small-entity size standard of
$15,500,000 in annual revenue. Based
on the reported revenues from audit

annual receipts (“revenues”), represents the largest
size that a business (including its subsidiaries and
affiliates) may be in order to remain classified as a
small business for SBA and Federal contracting
programs.”

60n previous rulemakings, the associations used
a different NAICS code, 483212 Inland Water
Passenger Transportation. NAICS code 283212 had

reports, the associations individually
qualify as small entities, but are not
considered small by the reported
revenue of the Lake Carrier’s
Association.

Finally, the Coast Guard did not find
any small not-for-profit organizations
that are independently owned and
operated, and are not dominant in their
fields, that are impacted by this final
rule. We also did not find any small
governmental jurisdictions with
populations of fewer than 50,000 people
that are impacted by this final rule.
Based on this analysis, we conclude this
final rule does not affect a substantial
number of small entities, nor have a
significant economic impact on any of
the affected entities.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact

a size standard of 500 employees as of the latest
SBA small business size table [published March 17,
2023] and, therefore, designated the associations as
small entities. The change in NAICS code comes
from an update to the association’s ReferenceUSA
profile in February 2022.


https://www.sba.gov/document/support--table-size-standards
https://www.sba.gov/document/support--table-size-standards
https://resource.referenceusa.com/

Federal Register/Vol.

89, No. 28/Friday, February 9, 2024 /Rules and Regulations

9071

on a substantial number of small
entities.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104-
121, we offer to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the
final rule affects your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this final rule. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247).

D. Collection of Information

This rule calls for no new collection
of information nor does it impact an
existing collection of information under
the Paperwork Reduction Act of 1995,
44 U.S.C. 3501-3520.

E. Federalism

A rule has implications for federalism
under Executive Order 13132
(Federalism) if it has a substantial direct
effect on States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under Executive
Order 13132 and have determined that
it is consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132. Our analysis follows.

Congress directed the Coast Guard to
establish “rates and charges for pilotage
services.” See 46 U.S.C. 9303(f). This
regulation is issued pursuant to that
statute and is preemptive of State law as
specified in 46 U.S.C. 9306. Under 46
U.S.C. 9306, a ““State or political
subdivision of a State may not regulate
or impose any requirement on pilotage
on the Great Lakes.” As a result, States

or local governments are expressly
prohibited from regulating within this
category. Therefore, this rule is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

It is well settled that States may not
regulate in categories reserved for
regulation by the Coast Guard. It is also
well settled that all of the categories
covered in 46 U.S.C. 3306, 3703, 7101,
and 8101 (design, construction,
alteration, repair, maintenance,
operation, equipping, personnel
qualification, and manning of vessels),
as well as the reporting of casualties and
any other category in which Congress
intended the Coast Guard to be the sole
source of a vessel’s obligations, are
within the field foreclosed from
regulation by the States. See the
Supreme Court’s decision in United
States v. Locke and Intertanko v. Locke,
529 U.S. 89, 120 S.Ct. 1135 (2000).

F. Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1531-1538, requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Although this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630 (Governmental Actions and
Interference with Constitutionally
Protected Property Rights).

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988 (Civil Justice Reform) to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. Protection of Children

We have analyzed this rule under
Executive Order 13045 (Protection of
Children from Environmental Health
Risks and Safety Risks). This rule is not
an economically significant rule and
will not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order

13175 (Consultation and Coordination
with Indian Tribal Governments),
because it will not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use). We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

L. Technical Standards

The National Technology Transfer
and Advancement Act, codified as a
note to 15 U.S.C. 272, directs agencies
to use voluntary consensus standards in
their regulatory activities unless the
agency provides Congress, through
OMB, with an explanation of why using
these standards would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
specifications of materials, performance,
design, or operation; test methods;
sampling procedures; and related
management systems practices) that are
developed or adopted by voluntary
consensus standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f1), and
have made a determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.
This rule categorically excluded under
paragraphs A3 and L54 of Appendix A,
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Table 1 of DHS Instruction Manual 023—
01-001-01, Rev. 1. Paragraph A3
pertains to the promulgation of rules of
the following nature: (a) those of a
strictly administrative or procedural
nature; (b) those that implement,
without substantive change, statutory or
regulatory requirements; (c) those that
implement, without substantive change,
procedures, manuals, and other
guidance documents; (d) those that
interpret or amend an existing
regulation without changing its
environmental effect; (e) those that
provide technical guidance on safety
and security matters; and (f) those that
provide guidance for the preparation of
security plans. Paragraph L54 pertains
to regulations which are editorial or
procedural.

This rule involves adjusting the
pilotage rates for the 2024 shipping
season to account for changes in district
operating expenses, changes in the
number of pilots, and anticipated
inflation. This rule is not part of a larger
action, and it will not result in
significant impacts to the human
environment. All changes are consistent
with the Coast Guard’s maritime safety
missions.

List of Subjects in 46 CFR Part 401

Administrative practice and
procedure, Great Lakes; Navigation
(water), Penalties, Reporting and
recordkeeping requirements, Seamen.

For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR part 401 as follows:

PART 401—GREAT LAKES PILOTAGE
REGULATIONS

m 1. The authority citation for part 401
continues to read as follows:

Authority: 46 U.S.C. 2103, 2104(a), 6101,
7701, 8105, 9303, 9304; DHS Delegation No.

00170.1, Revision No. 01.3, paragraphs
(ID(92)(a), (d), (e), (@)

m 2. Amend § 401.405 by revising
paragraphs (a)(1) through (6) to read as
follows:

§401.405 Pilotage rates and charges.

(a] * % %

(1) The St. Lawrence River is $927;

(2) Lake Ontario is $608;

(3) Lake Erie is $597

(4) The navigable waters from
Southeast Shoal to Port Huron, MI is
$667;

(5) Lakes Huron, Michigan, and
Superior is $430; and

(6) The St. Mary’s River is $836.

* * * * *

Dated: January 31, 2024.
W.R. Arguin,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Prevention Policy.

[FR Doc. 2024—02410 Filed 2—-8-24; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 240205-0038; RTID 0648—
XD564]

Fisheries of the Northeastern United
States; Monkfish Fishery; 2024
Monkfish Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is implementing
specifications for the 2024 monkfish

fishery. This action is necessary to
ensure allowable monkfish harvest
levels that will prevent overfishing and
allow harvesting of optimum yield. This
action is intended to establish the
allowable 2024 harvest levels,
consistent with the Monkfish Fishery
Management Plan and previously
announced multi-year specifications.

DATES: The final specifications for the
2024 monkfish fishery are effective May
1, 2024, through April 30, 2025.

FOR FURTHER INFORMATION CONTACT:
Spencer Talmage, Fishery Policy
Analyst, (978) 281-9232.

SUPPLEMENTARY INFORMATION: The New
England and Mid-Atlantic Fishery
Management Councils (together, the
Councils) jointly manage the monkfish
fishery. The Monkfish Fishery
Management Plan includes a
specifications process that requires the
Councils to recommend quotas on a
triennial basis. This action finalizes
2024 specifications approved by the
Councils in Framework Adjustment 13
to the Monkfish Fishery Management
Plan, which included specifications for
fishing years 2023-2025.

On August 11, 2023, NMFS published
a final rule approving Framework 13
measures for the 2023 fishing year (88
FR 54495), based on a recent stock
assessment update and consistent with
the New England Council’s Scientific
and Statistical Committee
recommendations. At that time, NMFS
also projected a continuation of those
same specifications for 2024 and 2025.
The final total allowable landings in
both the Northern and Southern Fishery
Management Areas for 2024 are
summarized in table 1. The 2024
measures are the same as those
implemented in 2023.

TABLE 1—MONKFISH SPECIFICATIONS FOR FISHING YEAR 2024

[in metric tons]

o Northern Southern
Catch limits area area
Acceptable BiologiCal CatC ...........ocui ittt sttt et 6,224 5,861
Annual Catch Limit .......c.cccoceeeviiveennnn. 6,224 5,861
Management Uncertainty (3 percent) .......ccccocveevviiieenneennen. 187 176
Annual Catch Target (Total Allowable Landings + discards) 6,038 5,685
oo =To] (=Y B B 1= Tor= T (o < PRSPPI 729 2,205
Total AlIOWADIE LANAINGS .....eiiuiiiiiiiiieiie ettt et ettt sae et e e e e e e bt e st e e bt e eab e e bt e eaneenaeenareenaneans 5,309 3,481

NMEF'S has reviewed the available
information on fishing years 2022 and
2023. There have been no annual catch
limit overages, nor is there any new
biological information that would

require altering the projected 2024
specifications. Based on this, we are
implementing the fishing year 2024
specifications announced in the
Framework 13 final rule. The 2024

specifications will be effective until
April 30, 2025.

This final rule makes no modification
to other management measures for the
monkfish fishery (e.g., trip limits, Days-
At-Sea allocations, etc.).
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Classification

Pursuant to section 304(b)(3) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
Monkfish Fishery Management Plan,
other provisions of the Magnuson-
Stevens Act, and other applicable law.

This final rule is exempt from review
under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(3)(B), we
find good cause to waive prior public
notice and opportunity for public
comment on the catch limit and
allocation adjustments because allowing
time for notice and comment is
unnecessary. The Framework 13
proposed rule provided the public with
the opportunity to comment on the
2023-2025 specifications (88 FR 25351,
April 26, 2023). Two comments were
received on the proposed rule, only one
of which specifically addressed the

2023-2025 specifications. This
comment supported these
specifications. Thus, the proposed and
final rules that contained the projected
2023-2025 specifications provided a
full opportunity for the public to
comment on the substance and process
of this action. No circumstances or
conditions have changed in the
monkfish fishery that would cause new
concern or necessitate reopening the
comment period and the final 2024
specifications being implemented by
this rule are unchanged from those
projected in the Framework 13 final
rule.

The Chief Counsel for Regulation,
Department of Commerce, previously
certified to the Chief Counsel for
Advocacy of the Small Business
Administration (SBA) that the 2023—
2025 monkfish specifications would not
have a significant economic impact on
a substantial number of small entities.
Implementing status quo specifications

for 2024 will not change the conclusions
drawn in that previous certification to
the SBA. Because advance notice and
the opportunity for public comment are
not required for this action under the
Administrative Procedure Act, or any
other law, the analytical requirements of
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., do not apply to this rule.
Therefore, no new regulatory flexibility
analysis is required and none has been
prepared.

This final rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 5, 2024.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2024-02677 Filed 2—8-24; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2024-0221; Project
Identifier AD-2023-01233-T]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2021-21-02, which applies to certain
Airbus SAS Model A318, A319, A320,
A321, A330-200, A330-200 Freighter,
A330-300, A330-800, A330-900, A340—
200, A340-300, A340-500, A340-600,
and A380-800 series airplanes. AD
2021-21-02 requires replacing certain
parts manufacturer approval (PMA) Ni-
Cd batteries with serviceable Ni-Cd
batteries or maintaining the electrical
storage capacity of those PMA Ni-Cd
batteries during airplane storage or
parking. Since the FAA issued AD
2021-21-02, it was determined that the
on-wing preservation procedures
originally provided in that AD did not
ensure the expected preservation of the
battery capacity. This proposed AD
would add airplanes to the applicability
and would require replacing each
affected part with a serviceable part
before release to service of an airplane
after a storage or parking period, as
applicable. The FAA is proposing this
AD to address the unsafe condition on
these products.
DATES: The FAA must receive comments
on this proposed AD by March 25, 2024.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0221; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, any comments
received, and other information. The
street address for Docket Operations is
listed above.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aviation Safety Engineer, FAA,
1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 206—
231-3225; email dan.rodina@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2024-0221; Project Identifier AD—
2023—-01233-T" at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this proposed AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your

comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Dan Rodina, Aviation
Safety Engineer, FAA, 1600 Stewart
Avenue, Suite 410, Westbury, NY
11590; telephone 206-231-3225; email
dan.rodina@faa.gov. Any commentary
that the FAA receives that is not
specifically designated as CBI will be
placed in the public docket for this
rulemaking.

Background

The FAA issued AD 2021-21-02,
Amendment 39-21762 (86 FR 62898,
November 15, 2021) (AD 2021-21-02),
for certain Airbus SAS Model A318,
A319, A320, A321, A330-200, A330—
200 Freighter, A330-300, A330-3800,
A330-900, A340-200, A340-300, A340—
500, A340-600, and A380-800 series
airplanes. AD 2021-21-02 was
prompted by a determination that
repetitive disconnection and
reconnection of certain PMA Ni-Cd
batteries during airplane parking or
storage could lead to a reduction in
capacity of those batteries. AD 2021-21—
02 requires replacing certain PMA Ni-
Cd batteries with serviceable Ni-Cd
batteries or maintaining the electrical
storage capacity of those PMA Ni-Cd
batteries during airplane storage or
parking. The agency issued AD 2021—
21-02 to address reduced capacity of
certain PMA Ni-Cd batteries, which
could lead to reduced battery endurance
performance and possibly result in
failure to supply the minimum essential
electrical power during abnormal or
emergency conditions.

The FAA issued AD 2021-21-02 to
address PMA Ni-Cd batteries that are
similar in design to the type design Ni-
Cd batteries identified in FAA AD
2021-20-08, Amendment 39—-21746 (86
FR 57025, October 14, 2021) (AD 2021—
20-08), which corresponds to European
Union Aviation Safety Agency (EASA)
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AD 2020-0274, dated December 10,
2020 (EASA AD 2020-0274).

Actions Since AD 2021-21-02 Was
Issued

Since the FAA issued AD 2021-21—
02, EASA superseded EASA AD 2020-
0274, and issued EASA AD 2023-0196,
dated November 10, 2023 (EASA AD
2023-0196), to correct an unsafe
condition for all:

e Airbus SAS Model A300 B4-2C,
B4-102, B4-103, B4-120, B4-203, and
B4-220 airplanes;

e Airbus SAS Model A300 B4-601,
B4-603, B4-620, and B4—-622 airplanes;

e Airbus SAS Model A300 B4-605R
and B4-622R airplanes;

e Airbus SAS Model A300 C4-203,
C4-620, and C4-605R variant F
airplanes;

e Airbus SAS Model A300 F4-203,
F4-605R, F4—608ST, and F4-622R
airplanes;

e Airbus SAS Model A310-203, —221,
—-222,-204, -203C, —322, —304, —324,
—308, and —325 airplanes;

e Airbus SAS Model A318-111, -112,
—121, and —122 airplanes;

e Airbus SAS Model A319-111, 112,
-113,-114, -115,-131, -132, -133,
—151N, —-153N, and —171N airplanes;

e Airbus SAS Model A320-211, —212,
-214,-215,-216,-231, —232, —233,
—251N, —252N, —253N, —271N, —272N,
and —273N airplanes;

e Airbus SAS Model A321-111, -112,
-131, -211, =212, -213, -231, -232,
—251N, —251NX, —252N, —252NX,
—253N, —253NX, —271N, -271NX,
—272N, and —272NX airplanes;

o Airbus SAS Model A330-201, —202,
—-203, -223, —223F, —243, —243F, -301,
-302, -303, =321, =322, -323, -341,
—342,-343, -743L, —841, and —941
airplanes;

e Airbus SAS Model A340-211, —212,
-213,-311, =312, =313, —541, -542,
—642, and —643 airplanes;

o Airbus SAS Model A350-941 and
A350-1041 airplanes; and

e Airbus SAS Model A380-841, —842,
and —861 airplanes.

EASA AD 2023-0196 stated that
Airbus and the Ni-Cd battery
manufacturer determined that the on-
wing preservation procedures originally
provided in the service information
identified in that AD did not ensure the
expected preservation of the battery
capacity.

The FAA is considering rulemaking to
supersede FAA AD 2021-20-08 that
corresponds to EASA AD 2023-0196 to
address the type design Ni-Cd batteries
identified in that EASA AD. The FAA
has determined that any PMA part
approved for the type design Ni-Cd
batteries identified in EASA AD 2023-
0196 are also affected by the unsafe
condition; therefore, this proposed AD

would apply to those PMA Ni-Cd
batteries.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed AD Requirements in This
NPRM

This proposed AD would retain none
of the requirements of AD 2021-21-02.
This proposed AD would require
replacing each affected part with a
serviceable part before release to service
of an airplane after a storage or parking
period, as applicable. This proposed AD
also adds Model A300 series airplanes;
Model A300 B4-600, B4—600R, and F4—
600R series airplanes, and Model A300
C4-605R Variant F airplanes
(collectively called Model A300-600
series airplanes); Model A310 series
airplanes; and Model A350-941 and
—1041 airplanes to the applicability.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 1,814
airplanes of U.S. registry. The FAA
estimates the following costs to comply
with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
New proposed actions ...........c.c....... 5 work-hours x $85 per hour = $425 .........c.ccoceverenne. $0 $425 $770,950

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2021-21-02, Amendment 39—
21762 (86 FR 62898, November 15,
2021), and

m b. Adding the following new AD:
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Airbus SAS: Docket No. FAA-2024-0221;
Project Identifier AD-2023-01233-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by March 25,
2024.

(b) Affected ADs

This AD replaces AD 2021-21-02,
Amendment 39-21762 (86 FR 62898,
November 15, 2021) (AD 2021-21-02).

(c) Applicability

This AD applies to Airbus SAS airplanes
identified in paragraphs (c)(1) through (14) of
this AD, certificated in any category,

equipped with any parts manufacturer
approval (PMA) part approved for the type
design nickel cadmium (Ni-Cd) batteries
having a part number identified in Figure 1
to the introductory text of paragraph (c) of
this AD.

Figure 1 to the Introductory Text of
Paragraph (c)—Ni-Cd Battery

Airplane Model Battery Part Number Time Limits

(months)
A318, A319, A320, and A321 | 2758 or 416526 (equivalent to 285CH) 6
A330 and A340 4059, 405CH, or 505CH 6
A350 505CH2 12
A380 505CH2 12
A300, A300-600, A310, and | 2520 6
A300F4-608ST

(1) Model A300 B4-2C, B4-102, B4-103,
B4-120, B4-203, and B4-220 airplanes.

(2) Model A300 B4-601, B4-603, B4-620,
and B4-622 airplanes.

(3) Model A300 B4—605R and B4-622R
airplanes.

(4) Model A300 C4-203, C4—605R variant
F, and C4-620 airplanes.

(5) Model A300 F4-203, F4—605R, F4—
608ST, and F4-622R airplanes.

(6) Model A310-203, —203C, —204, —221,
—222,-304, -308, —322, —324, and —-325
airplanes.

(7) Model A318-111, -112, =121, and —122
airplanes.

(8) Model A319-111, -112, -113, —114,
-115,-131, -132,-133, —-151N, —153N, and
—171N airplanes.

(9) Model A320-211, —212, —214, —215,
-216,-231,-232,-233, —251N, —252N,
—253N, —271N, —272N, and —273N airplanes.

(10) Model A321-111, -112, -131, —211,
-212,-213,-231, -232, -251N, —251NX,
—252N, —252NX, —-253N, —253NX, —271N,
—271NX, —272N, and —272NX airplanes.

(11) Model A330-201, —202, —203, —223,
—223F, -243, —243F, -301, -302, —-303, —321,
—-322,-323,-341, -342, -343, —743L, —-841,
and —941 airplanes.

(12) Model A340-211, -212, -213, -311,
—312,-313, =541, =542, —642, and —643
airplanes.

(13) Model A350-941 and A350-1041
airplanes.

(14) Model A380-841, —842, and —861
airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 24, Electrical Power.

(e) Unsafe Condition

This AD was prompted by a report that
repetitive disconnection and reconnection of
certain Ni-Cd batteries during airplane
parking or storage could lead to a reduction
in capacity of those batteries. The unsafe
condition, if not addressed, could lead to
reduced battery endurance performance and

possibly result in failure to supply the
minimum essential electrical power during
abnormal or emergency conditions.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

(1) For the purposes of this AD, an
“affected PMA Ni-Cd battery” is defined as
any PMA Ni-Cd battery approved for a Ni-Cd
battery identified in Figure 1 to the
introductory text of paragraph (c) of this AD,
all serial numbers, except those which are a
serviceable PMA Ni-Cd battery as defined in
paragraph (g)(2) of this AD.

(2) For the purposes of this AD, a
“serviceable PMA Ni-Cd battery” is defined
as a PMA Ni-Cd battery approved for a Ni-
Cd battery identified in Figure 1 to the
introductory text of paragraph (c) of this AD,
all serial numbers, which was fully
(re)charged at constant current and, after
(re)charging, was not stored on wing during
a period exceeding the applicable “Time
Limit” specified in Figure 1 to the
introductory text of paragraph (c) of this AD.
Periodical, regular, and overhaul checks of a
PMA Ni-Cd battery that include the battery
(re)charge at constant current are acceptable
methods to demonstrate that the battery was
(re)charged.

(3) For the purposes of this AD, a
“serviceable non-PMA Ni-Cd battery” is
defined as a type design Ni-Cd battery having
a part number identified in Figure 1 to the
introductory text of paragraph (c) of this AD,
all serial numbers, which was fully
(re)charged at constant current and, after
(re)charging, was not stored on wing during
a period exceeding the applicable “Time
Limit” specified in Figure 1 to the
introductory text of paragraph (c) of this AD.
Periodical, regular, and overhaul checks of a
non-PMA Ni-Cd battery that include the
battery (re)charge at constant current are

acceptable methods to demonstrate that the
battery was (re)charged.

(h) Replacement

Before release to service of an airplane after
a storage or parking period, as applicable,
replace each affected PMA Ni-Cd battery
with a serviceable PMA Ni-Cd battery or a
serviceable non-PMA Ni-Cd battery.

Note 1 to paragraph (h): Airplanes on
which a battery is replaced with a serviceable
non-PMA Ni-Cd battery are affected by AD
2021-20-08, Amendment 39—-21746 (86 FR
57025, October 14, 2021), which provides
requirements for non-PMA Ni-Cd batteries.

(i) Parts Installation Limitation

As of the effective date of this AD, release
to service of an airplane is allowed, provided
all PMA Ni-Cd batteries approved for a Ni-
Cd battery identified in Figure 1 to the
introductory text of paragraph (c) of this AD
that are installed on that airplane are fully
(re)charged at constant current and, after
(re)charging, were not stored on wing during
a period exceeding the applicable “Time
Limit” specified in Figure 1 to the
introductory text of paragraph (c) of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

The Manager, Manager, International
Validation Branch, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (k) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.
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(k) Related Information

For more information about this AD,
contact Dan Rodina, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone 206—
231-3225; email dan.rodina@faa.gov.

(1) Material Incorporated by Reference

None.

Issued on February 1, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024-02494 Filed 2—8-24; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2024—-0220; Project
Identifier MCAI-2023-00760-T]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Support and Services (Formerly
Known as Saab AB, Saab Aeronautics)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to remove
Airworthiness Directive (AD) 2023—-13—
07, which applies to certain Saab AB,
Support and Services Model SAAB
340B airplanes. AD 2023-13-07
requires amending the applicable
airplane flight manual (AFM) by
incorporating a temporary revision (TR)
to reduce the maximum take-off weight
(MTOW). AD 2023-13-07 is no longer
necessary, because of a determination
that affected airplanes can be safely
operated up to the initially published
MTOW. Accordingly, the FAA proposes
to remove AD 2023-13-07.

DATES: The FAA must receive comments
on this proposed AD by March 25, 2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p.m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0220; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The street address for
Docket Operations is listed above.

Related Service Information:

e For service information identified
in this NPRM, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000;
email ADs@easa.europa.eu; website
easa.europa.eu. You may find this
material on the EASA website at
ad.easa.europa.eu.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590;
telephone 206-231-3220; email
shahram.daneshmandi@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2024-0220; Project Identifier
MCAI-2023-00760-T" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and

actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Shahram
Daneshmandi, Aviation Safety Engineer,
FAA, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 206—
231-3220; email
shahram.daneshmandi@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Background

The FAA issued AD 2023-13-07,
Amendment 39-22492 (88 FR 43052,
July 6, 2023) (AD 2023—13-07), for
certain Saab AB, Support and Services
Model SAAB 340B airplanes. AD 2023—
13-07 was prompted by an MCAI
originated by the European Union
Aviation Safety Agency (EASA), which
is the Technical Agent for the Member
States of the European Union. EASA
issued AD 2023-0121, dated June 13,
2023 (EASA AD 2023-0121) (also
referred to as the MCALI), to identify and
correct an unsafe condition.

AD 2023-13-07 requires amending
the applicable AFM by incorporating a
TR to reduce the MTOW. AD 2023-13—
07 was prompted by a determination
that the affected airplanes must not be
operated at a MTOW above 29,000
pounds. The FAA issued AD 2023-13—
07 to address the possibility of flight in
an uncertified envelope, which could
result in reduced structural capability
and reduced controllability of the
airplane.

Actions Since AD 2023-13-07 Was
Issued

Since the FAA issued AD 2023-13—
07, EASA issued AD Cancellation
Notice 2023—0121—-CN, dated December
8, 2023 (EASA AD Cancellation Notice
2023-0121-CN), to cancel EASA AD
2023-0121. EASA AD Cancellation
Notice 2023-0121—-CN states that since
EASA AD 2023-0121 was issued, Saab
provided evidence demonstrating that
affected airplanes can be operated safely
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up to the initially published MTOW of
30,000 pounds.

FAA'’s Conclusions

Upon further consideration, the FAA
has determined that AD 2023-13-07 is
no longer necessary. Accordingly, this
proposed AD would remove AD 2023—
13-07. Removal of AD 2023-13-07
would not preclude the FAA from
issuing another related action or commit
the FAA to any course of action in the
future. This proposed AD would remove
all actions of AD 2023-13-07.
Therefore, this proposed AD would
terminate all requirements of AD 2023—
13-07.

Related Costs of Compliance

This proposed AD would add no cost.
This proposed AD would remove AD
2023-13-07 from 14 CFR part 39;
therefore, operators would no longer be
required to show compliance with that
AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority.

Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2023-13-07, Amendment 39—
22492 (88 FR 43052, July 6, 2023), and
m b. Adding the following new AD:

Saab AB, Support and Services (formerly
known as Saab AB, Saab Aeronautics):
Docket No. FAA-2024-0220; Project
Identifier MCAI-2023-00760-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by March 25,
2024.

(b) Affected ADs

This AD replaces AD 2023-13-07,
Amendment 39-22492 (88 FR 43052, July 6,
2023) (AD 2023-13-07).

(c) Applicability

This AD applies to Saab AB, Support and
Services (formerly known as Saab AB, Saab
Aeronautics) Model SAAB 340B airplanes,
certificated in any category, as identified in
European Union Aviation Safety Agency
(EASA) AD 2023-0121, dated June 13, 2023:
airplanes not having SAAB modification
2571 (extended wingtip modification)
embodied and having GE Aviation Systems
LTD (Dowty Propellers) installed.

(d) Subject

Air Transport Association (ATA) of
America Code 51, Standard practices/
structures.

(e) Terminating Action

This AD terminates all requirements of AD
2023-13-07.
(f) Related Information

For more information about this AD,
contact Shahram Daneshmandi, Aviation
Safety Engineer, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
206—-231-3220; email
shahram.daneshmandi@faa.gov.

(g) Material Incorporated by Reference
None.

Issued on February 1, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—02433 Filed 2—8—24; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Chapter 1461
[Docket No. CPSC-2022-0017]

Notice of Availability of Updated ASTM
Standard Under the Portable Fuel
Container Safety Act

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of availability and
request for comment.

SUMMARY: In August 2023, the U.S.
Consumer Product Safety Commission
(Commission or CPSC) determined
under the Portable Fuel Container
Safety Act of 2020 (PFCSA) that ASTM
F3429/F3429M-23 is a consumer
product safety standard that impedes
the propagation of flames into pre-filled
portable fuel containers, and therefore
incorporated the voluntary standard by
reference as a mandatory rule. ASTM
has since notified the Commission that
it has revised this voluntary standard.
CPSC seeks comment on whether the
revision meets the PFCSA’s
requirements for adoption in the
mandatory rule.

DATES: Comments must be received by
February 23, 2024.

ADDRESSES: Submit comments,
identified by Docket No. CPSC-2022—
0017, by any of the following methods:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at: https://
www.regulations.gov. Follow the
instructions for submitting comments.
Do not submit through this website:
confidential business information, trade
secret information, or other sensitive or
protected information that you do not
want to be available to the public. CPSC
typically does not accept comments
submitted by email, except as described
below.

Mail/Hand Delivery/Courier/
Confidential Written Submissions: CPSC
encourages you to submit electronic
comments by using the Federal
eRulemaking Portal. You may, however,
submit comments by mail, hand
delivery, or courier to: Office of the
Secretary, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, MD 20814; telephone: (301)
504-7479.
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Instructions: All submissions must
include the agency name and docket
number. CPSC may post all comments
without change, including any personal
identifiers, contact information, or other
personal information provided, to
https://www.regulations.gov. If you wish
to submit confidential business
information, trade secret information, or
other sensitive or protected information
that you do not want to be available to
the public, you may submit such
comments by mail, hand delivery, or
courier, or you may email them to: cpsc-
0s@cpsc.gov.

Docket: For access to the docket to
read background documents or
comments received, go to: https://
www.regulations.gov, and insert the
docket number, CPSC-2022-0017, into
the “Search” box, and follow the
prompts.

FOR FURTHER INFORMATION CONTACT:
Scott Ayers, U.S. Consumer Product
Safety Commission, 5 Research Place,
Rockville, MD 20850; telephone: 301—
987-2030; email: sayers@cpsc.gov.
SUPPLEMENTARY INFORMATION: The
PFCSA requires the Commission to
promulgate a final rule to require flame
mitigation devices in portable fuel
containers that impede the propagation
of flame into the container. 15 U.S.C.
2056d(b)(1)—-(2). However, the
Commission is not required to
promulgate a final rule for a class of
portable fuel containers within the
scope of the PFCSA if the Commission
determines that:

e there is a voluntary standard for
flame mitigation devices for those
containers that impedes the propagation
of flame into the container;

e the voluntary standard is or will be
in effect not later than 18 months after
the date of enactment of the PFCSA; and

e the voluntary standard is developed
by ASTM International or such other
standard development organization that
the Commission determines to have met
the intent of the PFCSA.

15 U.S.C. 2056d(b)(3)(A). After
publication of the Federal Register
notification announcing the
Commission’s positive determination,
the requirements of such a voluntary
standard ‘‘shall be treated as a consumer
product safety rule.”” 15 U.S.C.
2056d(b)(2)(B) and (b)(4). Under this
authority, on January 13, 2023, the
Commission published a notification
determining that three voluntary
standards for portable fuel containers
meet the requirements of the PFCSA
and would be treated as consumer
product safety rules: ASTM F3429/
F3429M-20 (pre-filled containers);
ASTM F3326-21 (containers sold

empty); and section 18 of UL 30:2022
(safety cans). 88 FR 2206.

Portable fuel containers sold pre-filled
are within the scope of ASTM F3429/
F3429M, Standard Specification for
Performance of Flame Mitigation
Devices Installed in Disposable and Pre-
Filled Flammable Liquid Containers.
ASTM lists the standard as a dual
standard in inch-pound units (F3429
designation) and metric units (F3429M
designation). ASTM F3429/F3429M was
first published in 2020. ASTM
published a revised version of ASTM
F3429/F3429M-20 in May 2023, as
ASTM F3429/F3429M-23. On August
22, 2023, the Commission determined
that the 2023 revisions met the
requirements of section 2056d(b)(3)(A)
of the PFCSA. Accordingly, ASTM
F3429/F3429M-23 is the current
mandatory consumer product safety rule
for pre-filled-portable fuel containers.
On October 31, 2023, the Commission
published a direct final rule creating 16
CFR part 1461 for portable fuel
containers to incorporate by reference
the revised ASTM F3429/F3429M-23,
as well as ASTM F3326-21 and section
18 of UL 30:2022.5. 88 FR 74342.

Under section (b)(5) of the PFCSA, if
the requirements of a voluntary
standard that meet the requirements of
section (b)(3) are subsequently revised,
the organization that revised the
standard shall notify the Commission
after the final approval of the revision.
15 U.S.C. 2056d(b)(5). Any such
revision to the voluntary standard shall
become enforceable as the new
consumer product safety rule not later
than 180 days after the Commission is
notified of a revised voluntary standard
that meets the conditions of section
(b)(3) (or such later date as the
Commission determines appropriate),
unless the Commission determines,
within 90 days after receiving the
notification, that the revised voluntary
standard does not meet the
requirements described in section (b)(3)
of the PFCSA. 15 U.S.C. 2056d(b)(5).

On January 29, 2024, ASTM notified
the Commission that it had approved
and published ASTM F3429/F3429M—
24. CPSC staff is assessing the revised
voluntary standard to determine,
consistent with section (b)(5) of the
PFCSA, whether the revisions in ASTM
F3429/F3429M-24 meet the
requirements of section (b)(3)(A) of the
PFCSA listed above. The Commission
invites public comment on that question
to inform staff’s assessment and any
subsequent Commission consideration

of the revisions in ASTM F3429/
F3429M-24.1

ASTM F3429/F3429M-24 is available
for review in several ways. ASTM has
provided on its website (at
www.astm.org/CPSC.htm), at no cost, a
read-only copy of ASTM F3429/
F3429M-24, including a red-lined
version that identifies the changes made
to ASTM F3429/F3429M-23. A read-
only copy of the existing standard
(ASTM F3429/F3429M-23) is available
for viewing, at no cost, on the ASTM
website at: www.astm.org/
READINGLIBRARYY/. Interested parties
can also download copies of the
standards by purchasing them from
ASTM International, 100 Barr Harbor
Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959; phone:
610—-832-9500; https://www.astm.org.
Alternatively, interested parties can
schedule an appointment to inspect
copies of the standards at CPSC’s Office
of the Secretary, U.S. Consumer Product
Safety Commission, 4330 East West
Highway, Bethesda, MD 20814,
telephone: 301-504-7479.

Comments must be received by
February 23, 2024. Because of the short
statutory time frame Congress
established for the Commission to
consider revised voluntary standards
under section (b)(5) of the PFCSA, CPSC
will not consider comments received
after this date.

Alberta E. Mills,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 202402562 Filed 2—8-24; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Parts 325 and 330

[Docket ID: COE-2023—-0004]

RIN 0710-AB46

Processing of Department of the Army

Permits; Procedures for the Protection
of Historic Properties

AGENCY: Army Corps of Engineers,
Department of Defense (DoD).
ACTION: Proposed rule.

SUMMARY: To demonstrate the greatest
possible consistency between the
procedures used by the U.S. Army
Corps of Engineers (Corps) Regulatory
Program to comply with the National

1The Commission voted 4-0 to publish this
notification.
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Historic Preservation Act (NHPA) and
its implementing regulations,
“Protection of Historic Properties”
when processing permit applications,
the Corps is proposing to amend its
Regulatory Program’s permitting
regulations. The Corps will instead
follow the NHPA’s implementing
regulations, developed and interpreted
by the Advisory Council on Historic
Preservation (ACHP), relying on the
flexibility in those regulations for
Federal agency compliance with the
steps of review. The Corps will take into
account, among other factors, the degree
and scope of the Federal involvement in
the undertaking and the relationship of
Federal actions to the overall proposed
activities. Further, the Corps is also
proposing to make conforming changes
to its nationwide permit program
regulations to eliminate references in
the regulations.

DATES: Comments must be submitted on
or before April 9, 2024.

ADDRESSES: You may submit comments,
identified by docket number COE—
2023-0004 and/or RIN 0710-AB46, by
any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Email: historicpropertyreg@
usace.army.mil. Include the docket
number, COE-2023-0004, in the subject
line of the message.

Mail: U.S. Army Corps of Engineers,
Attn: CECW-CO-R, 441 G Street NW,
Washington, DC 20314-1000.

Hand Delivery/Courier: Due to
security requirements, we cannot
receive comments by hand delivery or
courier.

Instructions: If submitting comments
through the Federal eRulemaking Portal,
direct your comments to docket number
COE-2023-0004. All comments
received will be included in the public
docket without change and may be
made available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the commenter indicates that the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI, or otherwise
protected, through regulations.gov or
email. The regulations.gov website is an
anonymous access system, which means
we will not know your identity or
contact information unless you provide
it in the body of your comment. If you
send an email directly to the Corps
without going through regulations.gov
your email address will be

automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
internet. If you submit an electronic
comment, we recommend that you
include your name and other contact
information in the body of your
comment and with any compact disc
you submit. If we cannot read your
comment because of technical
difficulties and cannot contact you for
clarification we may not be able to
consider your comment. Electronic
comments should avoid the use of any
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: For access to the docket to
read background documents or
comments received, go to
regulations.gov. All documents in the
docket are listed. Although listed in the
index, some information is not publicly
available, such as CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form.

FOR FURTHER INFORMATION CONTACT: Mr.
Joseph McMahan, historicpropertyreg@
usace.army.mil, or 202—236-7547.
SUPPLEMENTARY INFORMATION:

Background

Under section 106 (54 U.S.C. 306108)
of the NHPA (54 U.S.C. 300101 et seq.),
Federal agencies are required to
consider the effects on historic
properties from the undertakings they
carry out, or non-Federal projects that
rely on Federal licenses, permits,
approvals, funds, or assistance, and to
provide the ACHP a reasonable
opportunity to comment on those
undertakings. This process is set forth
within the section 106 implementing
regulations (36 CFR part 800). As
required by the statute, the ACHP
developed and issued the implementing
regulations for this section of the NHPA,
and as part of its oversight of the section
106 process, provides general guidance
as well as specific comments on section
106 reviews for individual undertakings
to ensure consistency with the
regulations. The Corps Regulatory
Program issues permits for certain
activities in waters and wetlands subject
to its jurisdictional authorities. The
procedures which the Corps’ Regulatory
Program currently uses for complying
with section 106 of the NHPA, as set
forth in appendix C of the Corps’
permitting regulations, were issued as a
final rule in 1990 but did not go through
separate approval by the ACHP, as

required by the NHPA and the section
106 implementing regulations. Since
that final rule was issued, the NHPA has
been amended several times and the
ACHP has also amended the section 106
implementing regulations. The NHPA
requires that a Federal agency’s
procedures for compliance with section
106 be consistent with the section 106
implementing regulations issued by the
ACHP, which specify a consultation
process for ACHP review and approval
of an agency’s proposed alternative
procedures (36 CFR 800.14).

The Corps Regulatory Program
administers three laws: section 404 of
the Clean Water Act, sections 9 and 10
of the Rivers and Harbors Act of 1899,
and section 103 of the Marine
Protection, Research, and Sanctuaries
Act of 1972, as amended. Under section
404 of the Clean Water Act, a permit is
required to discharge dredged or fill
material into waters of the United
States. Under Section 9 of the Rivers
and Harbors Act of 1899, a permit is
required to construct dams or dikes
across navigable waters of the United
States. The obstruction or alteration of
a navigable water of the United States
requires a permit under Section 10 of
the Rivers and Harbors Act of 1899.
Under Section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended, a permit is
required to transport dredged material
for disposal into ocean waters.

Section 106 of the NHPA (54 U.S.C.
306108) requires Federal agencies to
consider the effects on historic
properties from the undertakings they
carry out or provide a Federal license,
permit, approval, funding, or assistance
to, and to provide the ACHP a
reasonable opportunity to comment on
the undertaking. Historic properties are
properties that are included in, or
eligible for inclusion in, the National
Register of Historic Places. The
consideration and issuance of a
Department of the Army (DA) permit by
the Corps Regulatory Program is a
Federal action that makes a project,
activity, or program, which includes
activities that can potentially affect
historic properties, subject to review by
the Corps under section 106 of the
NHPA and its implementing
regulations, “Protection of Historic
Properties” (36 CFR part 800).

Section 211 of the NHPA authorizes
the ACHP to promulgate the regulations
to govern the implementation of section
106 in its entirety. The regulations thus
developed by the ACHP at 36 CFR part
800 define how Federal agencies meet
their statutory responsibilities under
section 106 the NHPA. Additionally,
section 110(a)(2)(E) of the NHPA
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requires Federal agency procedures for
section 106 of the NHPA to be
consistent with the section 106
regulations issued by the ACHP
pursuant to section 211 of the Act.
Under 36 CFR 800.14, an agency may
develop alternate procedures or other
program alternatives to implement
section 106 and substitute them for 36
CFR part 800 after following a specified
consultative process and a consistency
determination by ACHP (see 36 CFR
800.14(a)). The ACHP oversees the
operation of the section 106 process (36
CFR 800.2(b)). The Army Civil Works
programs, other than the Regulatory
Program, use the implementing
regulations at 36 CFR part 800, for its
compliance with section 106 of the
NHPA.

Corps Regulatory Program and
Appendix C

There are two categories of permits
that the Corps Regulatory Program
issues under its permitting authorities:
individual permits and general permits.
Individual permits include standard
individual permits and letters of
permission. A standard individual
permit is an activity-specific permit that
is processed through the public interest
review procedures, including the
issuance of a public notice and receipt
of comments, the preparation of
activity-specific National Environmental
Policy Act documentation (e.g., an
environmental assessment or
environmental impact statement), and,
if the proposed activity involves
discharges of dredged or fill material
into waters of the United States, an
activity-specific Clean Water Act section
404(b)(1) Guidelines analysis to ensure
that the discharge of dredged or fill
material complies with the
environmental criteria in those
Guidelines. A letter of permission is an
individual permit issued after an
abbreviated public interest review
procedure and usually involves
coordination with Federal and State
agencies prior to making a decision on
the permit application. Each year, the
Corps issues approximately 3,000
individual permits.

General permits include nationwide
permits, regional general permits, and
programmatic general permits. General
permits authorize categories of activities
across the country that have no more
than minimal individual and
cumulative adverse environmental
effects. Some general permits require
the project proponent to submit a
notification to the appropriate Corps
district before beginning the authorized
activity. Other activities authorized by
general permits do not require prior

notification to the Corps district, and
the project proponent can proceed with
the activity as long as they comply with
all terms and conditions of the general
permit. Each year, the Corps issues
approximately 35,000 written general
permit verifications, and thousands of
other minor activities are authorized by
non-reporting general permits that do
not require the project proponent to
contact the applicable Corps district
office before proceeding with the
general permit activity. The Corps
Nationwide Permits program provides a
list of available nationwide general
permits as well as anticipated number of
times they would be used within a five-
year timeframe.?

When a Corps district issues a public
notice to solicit comments on a
proposed activity that requires a
standard individual permit, or for a
proposal to issue a regional general
permit, the public notice includes a
statement of the district engineer’s
current knowledge on historic
properties (see 33 CFR 325.3(a)(10)). A
copy of the public notice is provided to
the State Historic Preservation Officer
(SHPO), appropriate State agencies,
appropriate Indian Tribes or Tribal
representatives, or Native Hawaiian
Organizations, concerned Federal
agencies, appropriate city and county
officials, as well as all parties who have
specifically requested copies of public
notices (see 33 CFR 325.3(d)(1)). The
Corps Regulatory Program’s general
policies for evaluating permit
applications are found at 33 CFR 320.4.
The decision whether to issue a permit
will be based on an evaluation of the
probable impacts, including cumulative
impacts, of the proposed activity and its
intended use on the public interest.

The Corps’ procedures for the
processing of permit applications are
provided at 33 CFR part 325. Section
325.1 identifies the information
required for permit applications.
Section 325.2 describes the standard
procedures for processing permit
applications, as well as more specific
procedures that are needed for various
types of regulated activities, such as
water quality certification under section
401 of the Clean Water Act, Coastal
Zone Management Act consistency
determinations, National Historic
Preservation Act compliance, and
Endangered Species Act compliance.
Section 325.2(d) addresses the timing of
the processing of permit applications.
Section 325.8 discusses which Corps

1 https://www.usace.army.mil/Missions/Civil-
Works/Regulatory-Program-and-Permits/
Nationwide-Permits/, last accessed January 17,
2023.

officials have the authority to issue
permits under various circumstances.
There are also three appendices to 33
CFR part 325, which are the following:
appendix A of 33 CFR to part 325
discusses permit form and special
conditions; appendix B to part 325
discusses NEPA implementation
procedures for the regulatory program;
and appendix C to part 325 discusses
procedures for the protection of historic
properties.

Appendix C to 33 CFR part 325 was
intended to provide a set of definitions
and procedures to the Corps and the
regulated public for the Corps
Regulatory Program’s compliance with
the requirements of section 106 of the
NHPA, which requires Federal agencies
to consider the effects of undertakings
on historic properties and to provide the
ACHP with a reasonable opportunity to
comment on those undertakings.
However, differences between appendix
C and the 36 CFR part 800 regulations
have in many cases introduced
confusion resulting in debate over the
extent and appropriateness of the Corps
review. The major differences relate to
the scope of the effort to identify and
address effects to historic properties
from undertakings and the nature of
consultation with appropriate
stakeholders. The section 106
implementing regulations includes a
definition of ““‘undertaking” and “area of
potential effects” which establish the
basis for the scope of a Federal agency’s
responsibility to identify and address
effects to historic properties. 36 CFR
800.16(y) defines the ‘“undertaking” as a
project, activity, or program funded in
whole or in part under the direct or
indirect jurisdiction of a Federal agency,
including those carried out by or on
behalf of a Federal agency; those carried
out with Federal financial assistance;
and those requiring a Federal permit,
license or approval, while the “area of
potential effects” includes the
geographic area or areas within which
an undertaking may directly or
indirectly cause alterations in the
character or use of historic properties, if
any such historic properties exist. The
area of potential effects is influenced by
the scale and nature of an undertaking
and may be different for different kinds
of effects caused by the undertaking (36
CFR 800.16(d)). Paragraph 1(f) of
appendix C defines the ‘“‘undertaking”
subject to the requirements of section
106 to be the work, structure or
discharge that requires a DA permit.
Rather than using “‘area of potential
effects,” appendix C uses ‘‘permit area”
which includes the areas consisting of
jurisdictional waters, including
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wetlands, under the Corps’ statutory
authorities to regulate that will be
directly affected by the proposed
activity requiring DA authorization plus
any uplands that would be directly
affected by the activities requiring DA
authorization. The definition of “permit
area” includes a three-part test to
identify activities outside of
jurisdictional waters, including
wetlands, (e.g., activities in uplands)
that would be included with the
activities subject to the Corps’
permitting authorities and the section
106 process. The definition of “permit
area” in paragraph 1(g) of appendix C
provides three examples to the Corps
and the regulated public for applying
the concept of “permit area” to a
number of potential permitting
scenarios.

Under the Corps Regulatory Program’s
appendix C procedures, after the
undertaking and permit area are
determined, Corps Regulatory Program
staff identify historic properties that
could potentially be affected by the
undertaking and the activities in the
permit area. If the Corps district is
processing a standard individual permit
for the proposed activity requiring DA
authorization, the public notice
includes a statement regarding the
district engineer’s current knowledge of
the presence or absence of historic
properties and the effects of the
proposed activity requiring DA
authorization on historic properties.
Appendix C includes certain
coordination procedures and procedures
for assessing effects on historic
properties, and for providing the ACHP
the opportunity to review and comment
on undertakings that require DA
authorization.

Historical Context

Executive Order 11593, “Protection
and Enhancement of the Cultural
Environment,” which was issued on
May 13, 1971 (36 FR 8921), directed
Federal agencies, in consultation with
the ACHP, to institute procedures to
ensure that “Federal plans and
programs contributed to the
preservation and enhancement of non-
federally owned sites, structures and
objects of historical, architectural or
archeological significance.” In addition,
a Presidential Memorandum on
Environmental Quality and Water
Resource Management issued on July
12, 1978, directed the ACHP to issue
regulations for implementing the NHPA
by March 1, 1979. That Presidential
Memorandum also directed Federal
agencies such as the Corps with
consultative responsibilities under the
NHPA to publish separate procedures

for implementing the section 106
implementing regulations within three
months of ACHP’s issuance of them.
Furthermore, the Presidential
Memorandum required Federal agency
NHPA procedures to be reviewed by the
ACHP, and if those procedures were
consistent with the ACHP’s regulations,
to also be approved within 60 days by
the Chairman of the ACHP.

In a final rule published in the
Federal Register on January 30, 1979
(44 FR 6068), the ACHP amended its
NHPA section 106 regulations at 36 CFR
part 800. In response to the direction
received in the Presidential
Memorandum and the ACHP’s amended
regulations, the Corps drafted a
proposed rule to implement NHPA
section 106 for the processing of
applications for DA permits. The rule
would establish appendix C to 33 CFR
part 325. The proposed rule for
appendix C was published in the
Federal Register on April 3, 1980 (45 FR
22112) for a 60-day public comment
period. In that proposed rule, the Corps
Regulatory Program stated that it would
be using the proposed appendix C on an
interim basis for the processing of
applications for DA permits. The Corps
Regulatory Program did not issue a final
rule in response to the April 3, 1980,
proposed rule.

Changes to the proposed appendix C
were made in response to direction
provided on May 7, 1982, by the
Presidential Task Force on Regulatory
Relief. The Task Force directed the
Army to take steps to reduce or
eliminate delays in the processing of DA
permit applications, while fulfilling the
Corps Regulatory Program’s
responsibilities under section 106 of the
NHPA. The revised proposed rule was
intended to give ACHP a reasonable
opportunity to comment on permit
applications for proposed activities that
may affect historic properties, as well as
provide SHPOs and the general public
opportunities to provide comments on
permit applications. The revised
proposed rule for appendix C was
published in the Federal Register on
May 4, 1984 (49 FR 19036) for a 60-day
public comment period. The Corps
Regulatory Program published its final
rule for appendix C to 33 CFR part 325
(June 29, 1990, 55 FR 27000) following
the Administrative Procedure Act
process. Separate ACHP review and
approval was not obtained.

The NHPA was amended in 1992, and
some of those amendments have direct
relevance to the Corps Regulatory
Program’s processing of applications for
DA permits. One amendment stated that
properties of traditional and cultural
importance to an Indian Tribe or Native

Hawaiian Organization may be
determined to be eligible for inclusion
in the National Register of Historic
Places. Another amendment requires
Federal agencies, as part of their section
106 responsibilities, to consult with any
Indian Tribe or Native Hawaiian
Organization that attaches religious and
cultural significance to historic
properties. The 1992 amendments to the
NHPA also included a provision that
prohibits Federal agencies from granting
a license or assistance to applicants who
intend to avoid section 106
requirements by significantly adversely
affecting historic properties to which
the license or assistance would relate
(section 110(k)).

Because the NHPA provides the
ACHP the authority to issue regulations
for section 106 in its entirety, and
because the NHPA requires Federal
agency section 106 procedures to be
consistent with the section 106
regulations issued by the ACHP, the
Corps Regulatory Program did not
immediately propose any changes to
Appendix C to address the 1992
amendments to the NHPA. The Corps
Regulatory Program instead waited for
the ACHP to make changes to section
106 implementing regulations to
address those amendments to the
NHPA. In the May 18, 1999, issue of the
Federal Register (64 FR 27044), the
ACHP published a final rule that
amended 36 CFR part 800 to address the
1992 amendments to the NHPA. The
ACHP subsequently published a revised
final rule in the December 12, 2000
issue of the Federal Register (65 FR
77698). That final rule went into effect
on January 11, 2001.

In the March 8, 2002, issue of the
Federal Register (67 FR 10822), the
Corps Regulatory Program published a
notice to solicit comments on how its
section 106 procedures should be
revised to address the 1992 amendments
to the NHPA and the ACHP’s changes to
the section 106 implementing
regulations at 36 CFR part 800. In this
notice, the Corps Regulatory Program
also announced that it would be
developing interim guidance to address
the application of appendix C in
consideration of the revised 36 CFR part
800 regulations until the rulemaking
process was completed. The notice
indicated that after the comment period
ended, and the comments were fully
considered, the Corps Regulatory
Program may develop additional
guidance, propose modifications to
appendix C, develop programmatic
agreements, or create other products to
update its section 106 procedures.

On June 24, 2002, the Corps issued
the interim guidance mentioned in the
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previous paragraph. The 2002 interim
guidance was intended to be a
temporary measure until appendix C
could be revised through Administrative
Procedure Act rulemaking process, or
through other approaches. The 2002
interim guidance discussed the
identification of consulting parties for
the section 106 process, consultation
with Indian Tribes and Native Hawaiian
Organizations, the use of memorandums
of agreement to resolve adverse effects
to historic properties, and the resolution
of NHPA section 110(k) violations.

In 2004, the ACHP issued a final rule
that made additional changes to 36 CFR
part 800. That final rule was published
in the July 6, 2004, issue of the Federal
Register (69 FR 40544) and it went into
effect on August 5, 2004. One change to
the section 106 regulation confirmed
that the ACHP could not require a
Federal agency to change its
determinations regarding whether its
undertaking affected or adversely
affected historic properties. Another
modification of the ACHP’s section 106
regulations reflected a court finding that
section 106 does not apply to
undertakings that are merely subject to
State or local regulation administered
pursuant to a delegation or approval by
a Federal agency. The ACHP’s 2004
final rule also clarified the time period
for objections to a Federal agency’s ‘“no
adverse effect” findings.

In the September 27, 2004, issue of
the Federal Register (69 FR 57662), the
Corps published an advance notice of
proposed rulemaking (ANPRM) to
obtain public comment on issues related
to Corps Regulatory Program’s
fulfillment of the requirements of NHPA
section 106. The Corps solicited
comments on how its permit application
processing procedures should be revised
in response to the 1992 amendments to
the NHPA and the ACHP’s 2000 and
2004 revisions to the section 106
implementing regulations at 36 CFR part
800. The Corps also asked for
suggestions for facilitating government-
to-government consultation with
American Indian and Alaska Native
governments, as well as consultation
with SHPOs, Tribal Historic
Preservation Officers (THPOs), Native
Hawaiian Organizations, interested
organizations, the regulated public, and
other interested parties during a
potential future rulemaking process.

In the 2004 ANPRM, the Corps
Regulatory Program also invited
comments on specific options for
updating the Corps’ permit application
processing procedures to address the
1992 amendments to the NHPA and the
revised 36 CFR part 800. Those options
included: (1) revising appendix C to

incorporate the current requirements
and procedures at 36 CFR part 800; (2)
revoking appendix C and using 36 CFR
part 800 when reviewing individual
permit applications, and utilizing
Federal agency program alternatives at
36 CFR 800.14 for general permits; (3)
revoking appendix C and using 36 CFR
part 800 for all individual permits and
general permits; and (4) revoking
appendix C and developing non-
regulation alternative procedures in
accordance with 36 CFR 800.14. The
Corps also invited suggestions for other
options that were not identified in the
ANPRM.

On April 24, 2005, the Corps issued
revised interim guidance 2 to address
the changes to the section 106
implementing regulations that were
finalized in 2000 and 2004. The 2005
revised interim guidance replaced the
Corps Regulatory Program’s interim
guidance that was issued on June 24,
2002.

The Corps Regulatory Program issued
additional interim guidance on January
31, 2007,3 to supplement the interim
guidance issued on April 25, 2005. The
January 31, 2007, guidance clarified that
when evaluating proposed activities that
may be eligible for authorization by
general permits, the Corps district is
responsible for providing the SHPO/
THPO with the opportunity to comment
on “no effect” and “no adverse effect”
determinations. The January 31, 2007,
guidance also provided that Corps
districts must complete the section 106
process before making a decision on
whether to issue an individual permit or
general permit verification.

In the June 3, 2022, issue of the
Federal Register (87 FR 33756), the
Assistant Secretary of the Army (Civil
Works) published a notice to announce
an effort to modernize the Civil Works
program of the Corps through a number
of related policy initiatives. In this
notice, the Army stated that rulemaking
on the Corps’ Regulatory Program’s
procedures for complying with section
106 of the NHPA at 33 CFR part 325
appendix C is a priority policy initiative
that would help modernize the Corps
Regulatory Program with respect to
section 106 of the NHPA. The Army
acknowledged there has been
longstanding disagreement between the
Corps and ACHP regarding differences
between the Corps’ Regulatory Program
appendix C and the regulations
promulgated by ACHP governing the

2 https://usace.contentdm.oclc.org/utils/getfile/
collection/p16021coll11/id/2478 (accessed April 3,
2022).

3 https://usace.contentdm.oclc.org/utils/getfile/
collection/p16021coll11/id/4042 (accessed April 3,
2022).

section 106 process. These differences
have resulted in lengthy and
challenging consultations involving, for
example, disputes about the scope of the
undertaking subject to review, the
Corps’ “permit area,” and the area of
potential effects as defined in the
section 106 implementing regulations.
Further, under the regulations
promulgated by ACHP, if an adverse
effect cannot be avoided by modifying
the undertaking, the resolution of
adverse effects can be accomplished via
the development of a Memorandum of
Agreement or, for certain complex
projects or programs, a Programmatic
Agreement, while the Corps’ regulations
allow for resolution through a
Memorandum of Agreement or permit
conditioning, which is the equivalent of
modifying the undertaking to avoid
adverse effects. There are also timeline
differences between the section 106
regulations and Appendix G, and the
latter does not include Tribal or Native
Hawaiian Organization consultation
requirements. The June 3, 2022, notice
also stated that the Corps Regulatory
Program’s reliance on appendix C and
multiple guidance documents can result
in inconsistency and confusion among
the Federal agencies, the regulated
public, SHPOs and THPOs, Tribes,
Native Hawaiian Organizations, and
others. In addition, Tribal Nations have
also stated that the lack of updated and
consistent implementing regulations
reflecting the current NHPA language
for the Corps’ Regulatory Program
indicates that the Corps is not meeting
their statutory and Tribal trust
responsibilities.

The Army asked for input in the June
2022 Federal Register notice on the best
approach to modernizing the Corps
Regulatory Program’s procedures for the
protection of historic properties. More
specifically, the Army sought input on
whether the Corps Regulatory Program
should rely on the section 106
implementing regulations at 36 CFR part
800 promulgated by ACHP and remove
appendix C from 33 CFR part 325, and
whether any clarifying guidance is
needed on the scope of the area of
potential effects for the Corps
Regulatory Program. The Army also
asked whether development of a
Program Alternative under 36 CFR
800.14 would provide clear and
consistent NHPA section 106
implementation procedures for the
Corps Regulatory Program, as well as
improved Tribal and Native Hawaiian
Organization consultation. Four virtual
engagements were held with
approximately 300 attendees in total,
and the written docket received 127
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written letters on the appendix C topic,
including from 29 Tribal Nations. A
summary of the comments received
from this effort can be found on the
Army Civil Works web page.# Over 95%
of commenters recommended the
removal of appendix C from 33 CFR part
325 and the requirement that the Corps
follow the section 106 implementing
regulations (36 CFR part 800) in order
to comply with section 106 of the
NHPA. The primary comments received
stated: appendix C is not compliant
with section 106 of the NHPA and is not
consistent with 36 CFR part 800;
appendix C is not legally valid due to
lack of ACHP approval; there is a lack
of consistency across Corps districts in
implementing section 106 of the NHPA
and between the Regulatory Program
and the rest of Corps Civil Works which
complies with section 106 of the NHPA
through 36 CFR part 800; the definition
of undertaking used in appendix C
results in an inappropriately narrow
scope of review with inappropriate
assessment of direct and indirect effects;
and that appendix C does not
adequately address consultation
requirements.

Description of Proposed Action for the
Corps Regulatory Program’s Adherence
to the Section 106 Implementing
Regulations at 36 CFR 800

This proposed rule takes the next step
in the Assistant Secretary of the Army
(Civil Works)’s efforts to modernize the
Corps Regulatory Program’s procedures
for the protection of historic properties
pursuant to section 106 of the NHPA. In
this proposed rule, the Corps is
soliciting public input on removing
appendix C from 33 CFR part 325. With
appendix C removed from part 325, the
Corps would utilize and follow the
section 106 implementing regulations at
36 CFR part 800, including its
requirements regarding consulting with
Tribes and Native Hawaiian
Organizations during the section 106
review process. As a supplement, the
Corps would also work with the ACHP
to draft and disseminate guidance for
the Corps’ Regulatory Program to
include illustrative examples regarding
how to apply the 36 CFR part 800
regulations to potential permitting
scenarios. This would ensure clarity and
consistency for the Corps as well as
transparency for the regulated public as
to how the Corps Regulatory Program
would comply with section 106 of the
NHPA through its implementing
regulations at 36 CFR 800. In a separate

4 https://api.army.mil/e2/c/downloads/2022/12/
08/7e19d5a2/modernize-civil-works-frn-comments-
on-appendix-c.pdf (accessed April 19, 2023).

but parallel effort, the Corps would
work with the ACHP, Tribal Nations,
Native Hawaiian Organizations, SHPOs,
THPOs, and other consulting parties to
develop an appropriate program
alternative under 36 CFR 800.14 to
establish a more efficient and effective
process for Corps compliance with
section 106 for undertakings that rely on
authorizations available through the
Nationwide Permits program with a
target of completion to align with the
next issuance cycle for the Nationwide
Permits (March 2026).

Under this proposed rule, the Corps
Regulatory Program would amend its
regulations for the processing of DA
permit applications at 33 CFR part 325
by removing appendix C (“Procedures
for the Protection of Historic
Properties”) from those regulations. If
Appendix C is removed from 33 CFR
part 325, the Corps Regulatory Program
will instead follow the section 106
implementing regulations at 36 CFR part
800 in order to take into account effects
on historic properties from undertakings
requiring DA authorization, including
the processing of individual permit
applications and general permit
verification requests. To provide clarity
regarding the applicable procedures for
compliance with section 106 of the
NHPA during the processing of
applications for DA authorization, the
Corps is also proposing to revise
paragraph (b)(3) to 33 CFR 325.2, which
references proposed activities involving
historic properties. The Corps is
proposing to modify this paragraph by
removing the reference to the “Corps
National Historic Preservation Act
implementing regulations.” The Corps
notes that the information provided in
a public notice is preliminary
information and comments gathered
through the public notice process along
with other information would be used to
inform the section 106 review
conducted by the Corps. The
information in the public notice is only
intended for disclosure and
transparency purposes and is not
intended to demonstrate or substitute
for compliance with section 106. The
Corps is proposing to revise section
325.2(b)(3) to state that when reviewing
applications for DA permits, the Corps
Regulatory Program will follow the
section 106 implementing regulations at
36 CFR part 800 to comply with the
requirements of section 106 of the
NHPA. The Corps is also proposing to
make conforming changes to its
nationwide permit program regulations
at 33 CFR 330.4(g) to remove references
to appendix C and cite the regulations
at 36 CFR part 800 instead.

Proposed Conforming Changes to the
Corps’ Nationwide Permit Regulations

The Corps Regulatory Program’s
regulations for implementing its
nationwide general permit program are
provided in part 330 of Title 33 of the
Code of Federal Regulations. Section
330.4(g) addresses the Nationwide
Permit Program’s compliance with
section 106 of the NHPA. Section
330.4(g) contains references to appendix
C to 33 CFR part 325, and the Corps is
proposing to amend paragraph (g) by
removing the references to appendix C
and replacing them with references to
the applicable provisions of 36 CFR part
800. The Corps is also proposing to
remove the remaining subparagraphs of
paragraph (g) in the regulation because
they are superseded by the current
Nationwide Permits regulation and
permits with general conditions issued
on January 13, 2021 (86 FR 2744). The
Corps would continue to utilize the
January 2021 regulation regarding
General Condition 18 for historic
properties while the Corps and ACHP
focus on developing a program
alternative regarding the Nationwide
Permits compliance with section 106 of
the NHPA to align with issuance of the
next cycle of Nationwide Permits in
2026. To be clear, once notification
occurs under General Condition 18 of
the Nationwide Permits, the Corps
would then proceed in using 36 CFR
part 800 under this proposed rule as
Appendix C would be removed from the
CFR.

Expected Impact of This Rule

This proposed rule would primarily
impact the Corps, applicants for Corps
authorizations, Tribal Nations, Native
Hawaiian Organizations, Tribal and
State Historic Preservation Officers, and
the general public, including groups
interested in historic and cultural
resource preservation. The Corps will be
impacted through an implementation
change from appendix C to 36 CFR part
800 for implementing section 106 of the
NHPA. This will require additional
training as the Corps follows a new
process for compliance. The remaining
impacted groups, including Tribal
Nations, will have the benefit of
improved clarity and consistency for
implementation of section 106 of the
NHPA as applied to the Corps’
Regulatory Program. This will include
consistency within the Corps and
consistency with the rest of the Federal
government, including the Corps’ own
Civil Works programs. Note that this
proposed change to the regulations
cannot modify the Corps’ existing
statutory authorities.
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Army considered both a no action
alternative as well as an alternative that
would revise appendix C. The no action
alternative would result in continued
use of appendix C, which has not been
updated to align with changes in section
106 of the NHPA and its implementing
regulations at 36 CFR part 800, and
therefore is not a viable alternative. The
alternative to revise appendix C would
essentially result in the same language
found in 36 CFR part 800, rendering the
revision inefficient and duplicative.

Invitation for Public Comment

The Corps of Engineers is inviting
public comment on all aspects of the
proposal to remove appendix C from its
regulations for the processing of
applications for DA authorization at 33
CFR part 325 and its possible effects. If
appendix C is removed, the Corps
Regulatory Program would comply with
section 106 of the NHPA by following
and using the section 106 implementing
regulations at 36 CFR part 800 for the
processing of those permit applications
(supplemented by a guidance document
to be developed and disseminated
jointly by the Corps and ACHP using
existing regulations and ACHP guidance
and providing illustrative examples).
When a Corps district determines that a
type of undertaking requiring DA
authorization has the potential to cause
effects to historic properties, it would
use the section 106 implementing
regulations at 36 CFR part 800 during
the processing of the permit application.
The Corps is also soliciting public
comment on the proposal to modify
paragraph (b)(3) of CFR 325.2 to identify
the section 106 implementing
regulations at 36 CFR part 800 as the
regulations the Corps Regulatory
Program would follow to comply with
section 106 of the NHPA. Interested
parties are also invited to provide
comments on the Corps’ proposed
conforming changes to its Nationwide
Permit regulations at 33 CFR 330.4(g),
which addresses the requirements of
section 106 of the NHPA for the
Nationwide Permit program.

Administrative Requirements
Plain Language

In compliance with the principles in
the President’s Memorandum of June 1,
1998 (63 FR 31885, June 10, 1998),
regarding plain language, this preamble
is written using plain language.

Paperwork Reduction Act

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid

Office of Management and Budget
(OMB) control number. For the Corps
Regulatory Program under section 10 of
the Rivers and Harbors Act of 1899,
section 404 of the Clean Water Act, and
section 103 of the Marine Protection,
Research and Sanctuaries Act of 1972,
the current OMB approval number for
information collection requirements is
maintained by the Corps of Engineers
(OMB approval number 0710-0003,
Application for a Department of Army
Permit).

This proposed rule would not impose
any additional information collection
requirements or require the Corps
Regulatory Program to propose changes
to its current information collection
requirements for activities that require
DA authorization.

Executive Orders 12866, 13563, and
14094

This action is a significant regulatory
action under Executive Order 12866 (58
FR 51735, October 4, 1993), Executive
Order 13563 (76 FR 3821, January 21,
2011), and Executive Order 14094 (88
FR 21879, April 11, 2023) that was
submitted to the OMB for review. It also
followed the principles of section 2 of
Executive Order 14094 through early
engagement during the Modernize Civil
Works effort (Notice of Virtual Public
and Tribal Meetings Regarding the
Modernization of Army Civil Works
Policy Priorities; Establishment of a
Public Docket; Request for Input; 87 FR
33756, June 3, 2022). A summary of
comments received can be found on the
Army Civil Works web page.3

Executive Order 13132

Executive Order 13132, “Federalism”
(64 FR 43255, August 10, 1999), requires
the Corps to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” The proposal to remove
Appendix C from the Corps’ regulations
at 33 CFR part 325 and use the
regulations at 36 CFR part 800 during
the Corps Regulatory Program’s
processing of individual permit
applications and general permit
verification requests does not have
federalism implications. We do not
believe that the proposed change in the
Corps Regulatory Program’s procedures
for compliance with section 106 of the
NHPA will have substantial direct
effects on the states, on the relationship
between the Federal government and

5 https://api.army.mil/e2/c/downloads/2022/12/
08/7e19d5a2/modernize-civil-works-frn-comments-
on-appendix-c.pdf, last accessed on April 19, 2023.

the states, or on the distribution of
power and responsibilities among the
various levels of government. The
proposal will not impose any additional
substantive obligations on State or local
governments. Therefore, Executive
Order 13132 does not apply to this
proposal.

Regulatory Flexibility Act, as Amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 601 et seq.

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice-and-comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the proposed rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of the proposed removal of appendix C
from 33 CFR part 325, the use of the
regulations at 36 CFR part 800 to
comply with section 106 of the NHPA
during the processing of applications for
DA authorizations, and the proposed
conforming changes to the Corps’
nationwide permit program regulations
at 33 CFR 330.4(g) on small entities, a
small entity is defined as: (1) A small
business based on Small Business
Administration size standards; (2) a
small governmental jurisdiction that is a
government ofa city, county, town,
school district, or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of the proposed rule on small
entities, I certify that this action will not
have a significant impact on a
substantial number of small entities.
The Corps Regulatory Program’s
proposed procedures for compliance
with section 106 of the NHPA would
follow the section 106 implementing
regulations at 36 CFR part 800. Small
entities that need to obtain required DA
authorizations through individual
permits or general permits would have
to support compliance with section 106
of the NHPA through the existing
section 106 procedures at 36 CFR part
800. All other Federal agencies, unless
they have an approved program
alternative, use the 36 CFR 800
regulations and as such the small
entities who apply for permits or work
with the Federal government would be
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familiar with the procedures outlined in
36 CFR part 800. This familiarity would
eliminate confusion and reduce any
burdens on the part of the small entities
under implementation of any finalized
rule. In addition, the rest of the Corps
Civil Works programs use the 36 CFR
part 800 regulations so any small entity
working with the Corps Civil Works
programs would also already be familiar
with implementation. Following
appendix C under its current form can
actually cause delays and expenditure
of additional resources for small entities
when multiple authorizations and
Federal agencies are involved in
addition to any required Corps
Regulatory Program review as the small
entity must comply with and
understand two sets of implementing
regulations. In addition, as appendix C
has not been updated to align with
changes in the NHPA, this proposed
rule is a matter of bringing the Corps
Regulatory Program into alignment with
the NHPA.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
the agencies generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Before promulgating a rule for which a
written statement is needed, section 205
of the UMRA generally requires the
agencies to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows an agency
to adopt an alternative other than the
least costly, most cost-effective, or least
burdensome alternative if the agency
publishes with the final rule an
explanation why that alternative was
not adopted. Before an agency
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including Tribal
governments, it must have developed,
under section 203 of the UMRA, a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling

officials of affected small governments
to have meaningful and timely input in
the development of regulatory proposals
with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The Corps has determined that the
proposed removal of appendix C from
its permit processing regulations at 33
CFR part 325 and the proposed
conforming changes to 33 CFR 330.4(g)
do not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
Tribal governments, in the aggregate, or
the private sector in any one year. The
proposed rule does not impose new
substantive requirements and therefore
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
Tribal governments, in the aggregate, or
the private sector in any one year.
Therefore, this proposed rule is not
subject to the requirements of sections
202 and 205 of the UMRA. For the same
reasons, we have determined that the
proposed removal of appendix C from
33 CFR part 325 and the proposed
conforming changes to 33 CFR 330.4(g)
do not contain regulatory requirements
that might significantly or uniquely
affect small governments. Therefore,
this proposed rule is not subject to the
requirements of section 203 of UMRA.

Executive Order 13045

Executive Order 13045, ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
we have reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the proposed
rule on children, and explain why the
regulation is preferable to other
potentially effective and reasonably
feasible alternatives.

The proposal to remove appendix C
from 33 CFR part 325 and to make
conforming changes to 33 CFR part 330
is not subject to this Executive Order
because the proposed rule is not
economically significant as defined in
Executive Orders 12866 and 14094. In
addition, the proposed removal of
appendix C from 33 CFR part 325 does
not concern an environmental health or
safety risk that the Corps has reason to
believe may have a disproportionate
effect on children.

Executive Order 13175

Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments” (published at 65 FR
67249 on November 9, 2000), requires
agencies to develop an accountable
process to ensure “‘meaningful and
timely input by Tribal officials in the
development of regulatory policies that
have Tribal implications.” The phrase
“policies that have Tribal implications”
is defined in the Executive Order to
include regulations and other policy
statements or actions that have
“substantial direct effects on one or
more Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.”

This rulemaking action will have
Tribal implications. This rulemaking
action will have direct effects on Tribal
governments, on the relationship
between the Federal government and
the Indian Tribes, or on the distribution
of power and responsibilities between
the Federal government and Indian
Tribes. The 1992 amendments to the
NHPA and the current regulations at 36
CFR part 800 require consultation with
Indian Tribes when undertakings have
the potential to cause effects to historic
properties on Tribal lands or to historic
properties of religious and cultural
significance to Indian Tribes located off
Tribal lands. Therefore, revising the
Corps Regulatory Program’s procedures
for the protection of historic properties
by removing appendix C to 33 CFR part
325 and using the section 106
implementing regulations at 36 CFR part
800 for the processing of applications
for DA permits, will have Tribal
implications. In addition, a nationwide
rulemaking action on procedures for
compliance with section 106 of the
NHPA inherently has Tribal
implications.

Tribal Nations are encouraged to
submit comments on the proposal to
remove appendix C from 33 CFR part
325 (“Procedures for the Protection of
Historic Properties”), the proposal to
modify § 325.2(b)(3), and the proposed
conforming changes to section 330.4(g)
of the Corps’ Nationwide Permit
Program regulations. A letter has also
been disseminated to all federally
recognized Tribes, Alaska Native
Corporations, and Native Hawaiian
Organizations notifying them of this
proposed rule action and offering
Nation-to-Nation consultation. In
addition, a virtual meeting on this
proposed rule action has also been
scheduled to solicit input from Tribal
Nations, Alaska Native Corporations,
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and Native Hawaiian Organizations to
provide multiple opportunities for
meaningful engagement on this action.
Comments are also encouraged from
Indigenous peoples and communities
who may not be federally recognized.

Environmental Documentation

The Corps has prepared a draft
Environmental Assessment (EA) for this
proposed rule. The draft EA is available
for public comment in the
www.regulations.gov docket for this
proposed rule (docket number COE—
2023-0004).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. We will submit a
report containing the final rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States. A major
rule cannot take effect until 60 days
after it is published in the Federal
Register. The proposed removal of
appendix C from the Corps Regulatory
Program’s permit processing regulations
at 33 CFR part 325 is not a “major rule”
as defined by 5 U.S.C. 804(2), because
it is not likely to result in: (1) an annual
effect on the economy of $100,000,000
or more; (2) a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

Executive Orders 12898 and 14096

Executive Order 14096, Revitalizing
Our Nation’s Commitment to
Environmental Justice for All, makes
clear that the pursuit of environmental
justice is a duty of all executive branch
agencies and should be incorporated
into their missions. Executive Order
14096 includes a whole-of-government
definition of environmental justice.®
Under Executive Order 14096, agencies
must, as appropriate and consistent

6 See E.O. 14096, Section 2, 88 FR 25,251 (Apr.
26, 2023); see also E.O. 12898, 59 FR 7629 (Feb. 16,
1994).

with applicable law, identify, analyze,
and address the disproportionate and
adverse human health and
environmental effects (including risks)
and hazards of rulemaking actions and
other Federal activities on communities
with environmental justice concerns.
Executive Order 14096 supplements the
foundational efforts of Executive Order
12898 to address environmental justice.

The proposed removal of appendix C
and the use of 36 CFR part 800 to
comply with the requirements of section
106 of the NHPA and the proposed
additional conforming amendments to
the Corps Regulatory Program’s
regulations is not expected to negatively
impact any communities (including to
cause any disproportionate adverse
impacts).

Executive Order 13211

The proposed removal of appendix C
and the use of 36 CFR part 800 to
comply with the requirements of section
106 of the NHPA is not a “‘significant
energy action” as defined in Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy.

Authority

The Corps is issuing this proposed
rule under the authority of section 404
of the Clean Water Act (33 U.S.C. 1344),
sections 9 and 10 of the Rivers and
Harbors Act of 1899 (33 U.S.C. 401 et
seq.) and section 103 of the Marine
Protection, Research, and Sanctuaries
Act of 1972, as amended (33 U.S.C.
1413).

List of Subjects
33 CFR Part 325

Administrative practice and
procedure, Dams, Environmental
protection, Intergovernmental relations,
Navigation (water), Water pollution
control, Waterways.

33 CFR Part 330

Administrative practice and
procedure, Intergovernmental relations,
Navigation (water), Water pollution
control, Waterways.

For the reasons stated in the
preamble, the Corps proposes to amend
33 CFR chapter II as set forth below:

PART 325—PROCESSING OF
DEPARTMENT OF THE ARMY
PERMITS

m 1. The authority citation for part 325
continues to read as follows:

Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; 33 U.S.C. 1413.

m 2. Amend § 325.2 by revising
paragraph (b)(3) to read as follows:

§325.2 Processing of applications.
* * * * *

(b)* ]

(3) Historic properties. Applications
will be reviewed for the potential
impact of the relevant undertaking on
historic properties pursuant to section
106 of the National Historic
Preservation Act. The district engineer
will include a statement in the public
notice of their current knowledge of
historic properties based on their initial
review of the application (see paragraph
(a)(2) of this section). If the district
engineer determines that the proposed
undertaking is of a type that would not
have the potential to cause effects to
historic properties, using the
assumption that such properties are
present, they will include a statement to
this effect in the public notice. If the
district engineer finds the proposed
undertaking is of a type that has the
potential to cause effects to historic
properties they will continue
proceeding in accordance with 36 CFR
part 800.

* * * * *

Appendix C to Part 325-[Removed]

m 3. Remove Appendix C to part 325.

PART 330—NATIONWIDE PERMIT
PROGRAM

m 4. The authority citation for part 330
continues to read as follows:

Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; 33 U.S.C. 1413.

m 5. Amend § 330.4 by revising
paragraph (g) to read as follows:

§330.4 Conditions, limitations, and
restrictions.

* * * * *

(g) Historic properties. No activity
which has the potential to cause effects
to properties listed or properties eligible
for listing in the National Register of
Historic Places, is authorized until the
district engineer has complied with the
applicable provisions of 36 CFR part
800.

Approved by:
Michael L. Connor,
Assistant Secretary of the Army (Civil Works).
[FR Doc. 2024—02580 Filed 2—8—24; 8:45 am]
BILLING CODE 3720-58-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[EPA-HQ-OAR-2017-0015; FRL-5948.1—
02-0AR]

RIN 2060-AV59

National Emission Standards for
Hazardous Air Pollutants: Lime
Manufacturing Plants Amendments

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: This action supplements our
proposed amendments to the National
Emission Standards for Hazardous Air
Pollutants for Lime Manufacturing
Plants (Lime Manufacturing NESHAP)
published in the Federal Register on
January 5, 2023. In that action, the
Environmental Protection Agency (EPA)
proposed hazardous air pollutant (HAP)
emissions standards for the following
pollutants: hydrogen chloride (HCI),
mercury, total hydrocarbon (THC) as a
surrogate for organic HAP, and dioxin/
furans (D/F). The EPA is proposing
revisions to the proposed emission
limits for HCI, mercury, organic HAP,
and D/F based on additional
information gathered since the
publication of the January 5, 2023,
proposed rule amendments. We solicit
comments on all aspects of this
proposed action.

DATES: Comments must be received on
or before March 11, 2024. Under the
Paperwork Reduction Act (PRA),
comments on the information collection
provisions are best assured of
consideration if the Office of
Management and Budget (OMB)
receives a copy of your comments on or
before March 11, 2024.

FOR FURTHER INFORMATION CONTACT: For
questions about this proposed action
contact U.S. EPA, Attn: Mr. Brian
Storey, Mail Drop: D143-04, 109 T.W.
Alexander Drive, P.O. Box 12055, RTP,
North Carolina 27711; telephone
number: (919) 541-1103 and email
address: storey.brian@epa.gov.
SUPPLEMENTARY INFORMATION:

Docket. The EPA has established a
docket for this rulemaking under Docket
ID No. EPA-HQ-0OAR-2017-0015. All
submissions received must include the
Docket ID No. for this rulemaking.
Comments received may be posted
without change to https://
www.regulations.gov/, including any
personal information provided. All
documents in the docket are listed in
https://www.regulations.gov/. Although

listed, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy. With the
exception of such material, publicly
available docket materials are available
electronically in Regulations.gov.

Instructions. Direct your comments to
Docket ID No. EPA-HQ-OAR-2017-
0015. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at https://
www.regulations.gov/, including any
personal information provided, unless
the comment includes information
claimed to be CBI or other information
whose disclosure is restricted by statute.
Do not submit electronically to https://
www.regulations.gov/ any information
that you consider to be CBI or other
information whose disclosure is
restricted by statute. This type of
information should be submitted as
discussed below.

The EPA may publish any comment
received to its public docket.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the Web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

The https://www.regulations.gov/
website allows you to submit your
comment anonymously, which means
the EPA will not know your identity or
contact information unless you provide
it in the body of your comment. If you
send an email comment directly to the
EPA without going through https://
www.regulations.gov/, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
digital storage media you submit. If the
EPA cannot read your comment due to
technical difficulties and cannot contact
you for clarification, the EPA may not

be able to consider your comment.
Electronic files should not include
special characters or any form of
encryption and be free of any defects or
viruses. For additional information
about the EPA’s public docket, visit the
EPA Docket Center homepage at https://
www.epa.gov/dockets.

Submitting CBI. Do not submit
information containing CBI to the EPA
through https://www.regulations.gov/.
Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information on any digital
storage media that you mail to the EPA,
note the docket ID, mark the outside of
the digital storage media as CBI, and
identify electronically within the digital
storage media the specific information
that is claimed as CBL. In addition to
one complete version of the comments
that includes information claimed as
CBI, you must submit a copy of the
comments that does not contain the
information claimed as CBI directly to
the public docket through the
procedures outlined in Instructions
above. If you submit any digital storage
media that does not contain CBI, mark
the outside of the digital storage media
clearly that it does not contain CBI and
note the docket ID. Information not
marked as CBI will be included in the
public docket and the EPA’s electronic
public docket without prior notice.
Information marked as CBI will not be
disclosed except in accordance with
procedures set forth in 40 Code of
Federal Regulations (CFR) part 2.

Our preferred method to receive CBI
is for it to be transmitted electronically
using email attachments, File Transfer
Protocol (FTP), or other online file
sharing services (e.g., Dropbox,
OneDrive, Google Drive). Electronic
submissions must be transmitted
directly to the OAQPS CBI Office at the
email address oagpscbi@epa.gov, and as
described above, should include clear
CBI markings and note the docket ID. If
assistance is needed with submitting
large electronic files that exceed the file
size limit for email attachments, and if
you do not have your own file sharing
service, please email oagpscbi@epa.gov
to request a file transfer link. If sending
CBI information through the postal
service, please send it to the following
address: OAQPS Document Control
Officer (C404-02), OAQPS, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, Attention Docket ID No. EPA-
HQ-OAR-2020-0430. The mailed CBI
material should be double wrapped and
clearly marked. Any CBI markings
should not show through the outer
envelope.
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Preamble acronyms and
abbreviations. Throughout this
document the use of “we,” “us,” or
“our” is intended to refer to the EPA.
We use multiple acronyms and terms in
this preamble. While this list may not be
exhaustive, to ease the reading of this
preamble and for reference purposes,
the EPA defines the following terms and
acronyms here:

CAA Clean Air Act

CBI Confidential Business Information

CFR Code of Federal Regulations

DB dead burned dolomitic lime

D/F dioxin/furans

DL dolomitic lime

DSI  dry sorbent injection

EJ environmental justice

EPA Environmental Protection Agency

ESP electrostatic precipitator

FF fabric filter

FR Federal Register

g/dscm grams of pollutant per dry standard
cubic meter of air

HAP hazardous air pollutant(s)

HBEL health-based emission limit

HCl hydrogen chloride

HQ hazard quotient

IQV intra-quarry variability

Ib/hr pounds of pollutant per hour

Ib/MMton pounds of pollutant per million
tons of lime produced at the kiln

Ib/tsf pounds of pollutant per ton of stone
feed

MACT maximum achievable control
technology

NESHAP national emission standards for
hazardous air pollutants

NTTAA National Technology Transfer and
Advancement Act

OAQPS Office of Air Quality Planning and
Standards

OMB Office of Management and Budget

PM particulate matter

ppmvd parts per million by volume, dry

PR preheater rotary kiln

PRA Paperwork Reduction Act

PSH process stone handling

QL quick lime

RDL representative detection level

REL reference exposure limit

RFA Regulatory Flexibility Act

RfC non-cancer reference concentration

RTR residual risk and technology review

SR straight rotary kiln

SSM startup, shutdown, and malfunction

TEF toxicity equivalence factors

THC total hydrocarbons

tpy tons of pollutant per year

UMRA Unfunded Mandates Reform Act
UPL upper predictive limit

VK vertical kiln

VCS voluntary consensus standards

Organization of this document. The
information in this preamble is
organized as follows:

I. General Information

A. Does this action apply to me?

B. Where can I get a copy of this document
and other related information?

II. Background

A. What is the statutory authority for this
action?

B. What is this source category and how
does the current NESHAP regulate its
HAP emissions?

C. What changes did we propose for the
lime manufacturing source category in
our January 5, 2023, proposal?

III. Analytical Results and Proposed
Decisions

A. What revisions are we proposing to the
hydrogen chloride emission standards?

B. What revisions are we proposing to the
mercury emission standards?

C. What revisions are we proposing to the
organic HAP emission standards?

D. What revisions are we proposing to the
dioxin/furan emission standards?

E. What other actions are we proposing,
and what is the rationale for those
actions?

F. What revisions are we proposing to the
performance testing, monitoring, and
recordkeeping and reporting
requirements?

G. What revisions to the compliance dates
are we proposing?

IV. Summary of Cost, Environmental, and
Economic Impacts and Additional
Analyses Conducted

A. What are the affected sources?

B. What are the air quality impacts?

C. What are the cost impacts?

D. What are the economic impacts?

E. What are the benefits?

F. What analysis of environmental justice
did we conduct?

G. What analysis of children’s
environmental health did we conduct?

V. Request for Comments

VI. Submitting Data Corrections

VII. Statutory and Executive Order Review

A. Executive Order 12866: Regulatory
Planning and 13563 Improving
Regulation and Regulatory Review

B. Paperwork Reduction Act (PRA)

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act
(UMRA)

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act (NTTAA) and 1 CFR
Part 51

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations and Executive Order 14096:
Revitalizing our Nation’s Commitment to
Environmental Justice for All

I. General Information

A. Does this action apply to me?

Table 1 of this preamble lists the
NESHAP and associated regulated
industrial source categories that are the
subject of this supplemental proposal.
Table 1 is not intended to be exhaustive,
but rather provides a guide for readers
regarding the entities that the proposed
rule is likely to affect. The standards, if
promulgated, will be directly applicable
to the affected sources. Federal, State,
local, and Tribal government entities
would not be affected by this rule. As
defined in the Initial List of Categories
of Sources Under Section 112(c)(1) of
the Clean Air Act Amendments of 1990
(see 57 FR 31576; July 16, 1992) and
Documentation for Developing the
Initial Source Category List, Final
Report (see EPA—450/3-91-030; July
1992), the Lime Manufacturing source
category is “‘any facility engaged in
producing high calcium lime, dolomitic
lime, and dead-burned dolomite.”
However, lime manufacturing plants
located at pulp and paper mills or at
beet sugar factories are not included in
the source category (69 FR 394, 397,
January 5, 2004).

TABLE 1—NESHAP AND INDUSTRIAL SOURCE CATEGORIES AFFECTED BY THIS PROPOSED ACTION

Source category and NESHAP

NAICS code*

Lime Manufacturing ...........ccccoiiiiiiiiiiiiiiis

32741, 33111, 3314, 327125.

1North American Industry Classification System.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this action

is available on the internet. Following

signature by the EPA Administrator, the

EPA will post a copy of this
supplemental proposal at https://
www.epa.gov/stationary-sources-air-
pollution/lime-manufacturing-plants-

national-emission-standards-hazardous.
Following publication in the Federal
Register, the EPA will post the Federal
Register version of this supplemental
proposal rule and key technical
documents at this same website.
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II. Background

A. What is the statutory authority for
this action?

On January 5, 2023, the EPA proposed
to amend the National Emission
Standards for Hazardous Air Pollutants
for Lime Manufacturing Plants (Lime
Manufacturing NESHAP), to set
emission standards for four previously
unregulated pollutants.? This
supplemental proposal seeks comment
on revisions to the proposed emission
limits for HCI, mercury, organic HAP,
and D/F based on information received
from public commenters and other
sources of information, including the
small business review panel.

In Louisiana Environmental Action
Network v. EPA (LEAN), 955 F.3d 1088
(D.C. Cir. 2020) the U.S. Court of
Appeals for the District of Columbia
Circuit (D.C. Circuit) held that the EPA
has an obligation to address unregulated
emissions from a source category in the
8-year review. To meet this obligation,
the EPA issued the January 5, 2023,
proposed rule to address unregulated
emissions of HAP from the lime
manufacturing source category. The
proposed amendments defined the
maximum achievable control
technology (MACT) standard for
hydrogen chloride (HCl), mercury, total
hydrocarbon (THC) as a surrogate for
organic HAP, and dioxin/furans (D/F)
within the lime manufacturing source
category pursuant to the Clean Air Act
(CAA) sections 112(d)(2) and (3). This
proposal supplements the January 5,
2023, proposed rule amendments.

B. What is this source category and how
does the current NESHAP regulate its
HAP emissions?

The EPA promulgated the Lime
Manufacturing NESHAP on January 5,
2004 (69 FR 394). The standards are
codified at 40 CFR part 63, subpart
AAAAA. The lime manufacturing
industry consists of facilities that use a
lime kiln to produce lime product from
limestone by calcination. The source
category covered by this MACT
standard currently includes 34 facilities.

As promulgated in 2004, the current
Lime Manufacturing NESHAP regulates
HAP emissions from all new and
existing lime manufacturing plants that
are major sources, co-located with major
sources, or are part of major sources. A
lime manufacturing plant is defined as
any plant which uses a lime kiln to
produce lime product from limestone or
other calcareous material by calcination.
The NESHAP specifically excludes lime
kilns that use only calcium carbonate

188 FR 805 (Jan. 5, 2023).

waste sludge from water softening
processes as the feedstock. In addition,
lime manufacturing plants located at
pulp and paper mills or at beet sugar
factories are not subject to the NESHAP.
Lime manufacturing operations at pulp
and paper mills are subject to the
NESHAP for combustion sources at
kraft, soda, and sulfite pulp and paper
mills.2 Lime manufacturing operations
at beet sugar processing plants are not
subject to the Lime Manufacturing
NESHAP because beet sugar lime kiln
exhaust is typically routed through a
series of gas washers to clean the
exhaust gas prior to process use. Other
lime manufacturing plants that are part
of multiple operations, such as (but not
limited to) those at steel mills and
magnesia production facilities, are
subject to the Lime Manufacturing
NESHAP.

The current Lime Manufacturing
NESHAP defines the affected source as
each lime kiln and its associated cooler
and each individual processed stone
handling (PSH) operations system. The
PSH operations system includes all
equipment associated with PSH
operations beginning at the process
stone storage bin(s) or open storage
pile(s) and ending where the process
stone is fed into the kiln. It includes
man-made process stone storage bins
(but not open process stone storage
piles), conveying system transfer points,
bulk loading or unloading systems,
screening operations, surge bins, bucket
elevators, and belt conveyors.

The current Lime Manufacturing
NESHAP established particulate matter
(PM) emission limits for lime kilns,

coolers, and PSH operations with stacks.

The NESHAP also established opacity
limits for kilns equipped with
electrostatic precipitators (ESP) and
fabric filters (FF) and scrubber liquid
flow limits for kilns equipped with wet
scrubbers. Particulate matter serves as a
surrogate for the non-mercury metal
HAP. The NESHAP also regulates
opacity or visible emissions from most
of the PSH operations, with opacity also
serving as a surrogate for HAP metals.
The PM emission limit for existing
kilns and coolers is 0.12 pounds PM per
ton of stone feed (Ib/tsf) for kilns using
dry air pollution control systems (e.g.,
dry scrubbers, fabric filters, baghouses)
prior to January 5, 2004. Existing kilns
that have installed and are operating
wet scrubbers prior to January 5, 2004,
must meet an emission limit of 0.60 1b/
tsf. Kilns which meet the criteria for the
0.60 Ib/tsf emission limit must continue
to use a wet scrubber for PM emission
control in order to be eligible to meet

266 FR 3180, January 12, 2001.

the 0.60 1b/tsf limit. If at any time such
a kiln switches to a dry control, it would
become subject to the 0.12 Ib/tsf
emission limit, regardless of the type of
control device used in the future. The
PM emission limit for all new kilns and
lime coolers is 0.10 1b/tsf. As a
compliance option, these emission
limits (except for the 0.60 1b/tsf limit)
may be averaged across kilns and
coolers at the lime manufacturing plant.
If the lime manufacturing plant has both
new and existing kilns and coolers, then
the emission limit would be an average
of the existing and new kiln PM
emissions limits, weighted by the
annual actual production rates of the
individual kilns, except that no new
kiln may exceed the PM emission level
of 0.10 lb/tsf. Existing kilns that have
installed and are operating wet
scrubbers prior to January 5, 2004, and
that are required to meet a 0.60 1b/tsf
emission limit must meet that limit
individually, and they may not be
included in any averaging calculations.

Emissions from PSH operations that
are vented through a stack are subject to
a limit of 0.05 grams PM per dry
standard cubic meter (g/dscm) and 7
percent opacity. Stack emissions from
PSH operations that are controlled by
wet scrubbers are subject to the 0.05 g
PM/dscm limit but are not subject to the
opacity limit. Fugitive emissions from
PSH operations are subject to a 10
percent oEacity limit.

For each building enclosing any PSH
operation, each of the affected PSH
operations in the building must comply
individually with the applicable PM
and opacity emission limitations.
Otherwise, there must be no visible
emissions from the building, except
from a vent, and the building’s vent
emissions must not exceed 0.05 g/dscm
and 7 percent opacity. For each fabric
filter that controls emissions from only
an individual, enclosed processed stone
storage bin, the opacity must not exceed
7 percent. For each set of multiple
processed stone storage bins with
combined stack emissions, emissions
must not exceed 0.05 g/dscm and 7
percent opacity. The current Lime
Manufacturing NESHAP does not allow
averaging of PSH operations.

The 2020 amendments finalized the
residual risk and technology review
(RTR) conducted for the Lime
Manufacturing NESHAP. The 2020 RTR
found that the Lime Manufacturing
NESHAP provided an ample margin of
safety to protect public health, more
stringent standards were not necessary
to prevent an adverse environmental
effect, and that there were no
developments in practices, processes, or
control technologies that would warrant
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revisions to the standards. In addition,
the 2020 RTR addressed periods of
startup, shutdown, and malfunction
(SSM) by removing any exemptions
during SSM operations. Lastly, the 2020
amendments included provisions
requiring electronic reporting.

C. What changes did we propose for the
lime manufacturing source category in
our January 5, 2023, proposal?

On January 5, 2023, the EPA
published a proposal in the Federal
Register for the Lime Manufacturing

NESHAP, 40 CFR part 63, subpart
AAAAA to propose setting MACT
standards for HCl, mercury, THC as a
surrogate for organic HAP, and D/F.
Table 2 includes a summary of the
MACT standards in the January 5, 2023,
proposal.

TABLE 2—SUMMARY OF NEW AND EXISTING SOURCE LIMITS FOR THE LIME MANUFACTURING NESHAP INCLUDED IN THE

JANUARY 5, 2023, PROPOSAL

) Stone New ) Existing )
Pollutant Kiln type 2 produced 3 source Unit of measure source Unit of measure
limit limit
HCI s 1.6 | Ib/ton stone produced .... 2.2 | Ib/ton stone produced.
0.021 | Ib/ton stone produced ... . 0.58 | Ib/ton stone produced.
0.39 | Ib/ton stone produced .... 0.39 | Ib/ton stone produced.
0.015 | Ib/ton stone produced .... 0.015 | Ib/ton stone produced.
0.021 | Ib/ton stone produced ...........c.cccceeunneee 0.021 | Ib/ton stone produced.
Mercury .....ccccoeennes 24.9 | Ib/MMton stone produced ................... 24.9 | Ib/MMton stone produced.
24.4 | Ib/MMton stone produced ................... 33.1 | Ib/MMton stone produced.
THC . 0.86 | ppmvd as propane @7 percent Oz ... 3.47 | ppmvd as propane @7 percent Oz.
D/IF s 0.028 | ng/dscm (TEQ) @7 percent Os .......... 0.028 | ng/dscm (TEQ) @7 percent Oo.

1Hydrogen chloride (HCI), total hydrocarbon (THC), dioxin/furans (D/F).
2 Straight rotary kiln (SR), preheater rotary kiln (PR), vertical kiln (VK).
3 Dolomitic lime (DL), quick lime (QL), dead burned dolomitic lime (DB).

III. Analytical Results and Proposed
Decisions

This section provides a description of
this proposal, which supplements the
January 5, 2023, proposed amendments,
and the EPA’s rationale for this
supplemental proposal.

A. What revisions are we proposing to
the hydrogen chloride emission
standards?

As a result of reviewing public
comments received on the January 5,
2023, proposed amendments, the EPA
was made aware of five instances where
kilns were subcategorized as preheater
rotary kilns (PR) producing quick lime
(QL) but were in fact straight rotary
kilns (SR) producing QL. All five kilns

identified are located at the Carmeuse
Lime and Stone plant in Gary, Indiana.
One of these five kilns was in the HCI
MACT pool for the PR, QL subcategory,
and was included in the Upper
Predictive Limit (UPL) calculations.
This kiln was moved from this
subcategory to the SR, QL subcategory.
Removing this kiln from the PR, QL
subcategory and adding it to the SR, QL
subcategory changed the data used in
the UPL calculation and therefore
changed the UPL calculation results.
Refer to the memorandum ‘‘Maximum
Achievable Control Technology (MACT)
Floor Analysis for the Lime
Manufacturing Plants Industry
Supplemental Proposal,” which is
included in the docket for this

rulemaking, for a detailed description of
the revised calculations.

In addition, in the January 5, 2023,
proposal we did not subcategorize
vertical kilns by the type of stone
produced. We received a comment that
the EPA should subcategorize vertical
kilns by product, similar to the
subcategorization of rotary kilns. (See
Docket ID No. EPA-HQ-OAR-20177—-
0015-0166). In this action we are
proposing a vertical kiln (VK): dolomitic
lime (DL), dead-burned, dolomitic lime
(DB) subcategory as was done with the
proposed PR, DL/DB rotary kiln
emission limits.

The changes in our proposed HCI
emission limits for new and existing
sources are include in table 3.

TABLE 3—SUMMARY OF RE-PROPOSED NEW AND EXISTING SOURCE LIMITS FOR HYDROGEN CHLORIDE

Stone New source limit Existirlwi?nﬁource
H 1
Kiln type produced? (lbﬁ g’é‘ugte%r;e (Ib/ton stone
p produced)
0.015 0.52
1.7 2.3
0.096 0.096
0.39 0.39
0.021 0.021
0.39 0.39

1 Straight rotary kiln (SR), preheater rotary kiln (PR), vertical kiln (VK).
2Dolomitic lime (DL), quick lime (QL), dead burned dolomitic lime (DB).

In the January 5, 2023, proposal the
EPA estimated that applying a removal
efficiency of dry sorbent injection (DSI)
controls using hydrated lime to each
kiln in the source category to meet the
MACT floor would result in a reduction
of HCI emissions from these sources of

1,163 tons per year (tpy). As a result of
the changes to these subcategories,
explained in this section, the EPA now
estimates that applying a removal
efficiency of DSI controls to meet the
MACT floor would result in a reduction

of HCI emissions from these sources of
884 tons of HCI per year.

We conducted a revised beyond-the-
floor analysis, where we evaluated
whether existing kilns would be able to
comply with the proposed new source
HCI MACT floor limits. We found that
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the estimated reduction in HCI
emissions from existing sources
complying with a beyond-the-floor HCI
limit is 1,453 tpy. The estimated
incremental reduction, where we
compare the existing source beyond-the-
floor limit to the existing source MACT
floor limit, is 568 tpy. Refer to the
memorandum ‘“Maximum Achievable
Control Technology (MACT) Floor
Analysis for the Lime Manufacturing
Plants Industry Supplemental
Proposal,” which is included in the
docket for this rulemaking, for a
detailed description of the revised
calculations. Using revised cost
calculations (refer to section IV.C. of
this preamble) we estimate the total
capital investment to be $749,000,000
and total annual costs to be
$139,000,000 per year for beyond-the-
floor limits. This results in a cost
effectiveness of approximately $95,000
per ton of HCI removal. We do not
consider these control costs to be
reasonable compared to other rules
where we have regulated HCI and costs
were a consideration.? Therefore we are
not proposing a beyond-the-floor
standard for HCI. Refer to the
memorandum, “Cost Impacts for the
Lime Manufacturing Plants Industry
Supplemental Proposal”, included in
the docket of this rulemaking.

As part of our beyond-the-floor
analysis, we typically identify control
techniques that have the ability to
achieve an emissions limit more
stringent than the MACT floor. No
techniques were identified that would
achieve HAP reductions greater than the
new source floors for the HCI
subcategories. Therefore, consistent
with the January 5, 2023, proposal the
EPA is not proposing a beyond-the-floor
HCI limit for new sources in this
supplemental proposal.

In its report, the Small Business
Advocacy Review Panel requested that
the EPA consider establishing a health-
based emission limit (HBEL) for HCI
and asked the EPA to take comment on
a potential HBEL standard. For a HAP
with an established health threshold,
CAA section 112(d)(4) allows the EPA to
consider such health thresholds when
establishing emission standards under
CAA section 112(d). Section 112(d)(4) of
the CAA states, “With respect to
pollutants for which a health threshold
has been established, the Administrator
may consider such threshold level, with
an ample margin of safety, when
establishing emission standards under
this subsection.” In other words, for

3 See 86 FR 64393, November 18,2021, where we
found that $26,000/ton for HC] was not cost
effective as a beyond-the-floor option.

HAP with a health threshold, standards
may be promulgated under a process
different from that otherwise specified
in CAA section 112(d), and these
standards are referred to as HBEL. Based
on the request, the EPA seeks comment
on establishing an HBEL under CAA
section 112(d)(4) for HCI.

The EPA is mindful that, in Sierra
Club v. Environmental Protection
Agency, 895 F.3d 1 (D.C. Cir. 2018), the
court remanded the NESHAP for Brick
and Structural Clay Products
Manufacturing and for Clay Ceramics
Manufacturing. The court found that the
EPA had not sufficiently supported its
determination that HCl is a ““pollutant
for which a health threshold has been
established”; specifically, the court
determined that the rulemaking record
did not show that HCl is not a
carcinogen. 895 F.3d at 11. The court
also stated that the EPA had not
sufficiently explained why it had used
the EPA inhalation Reference
Concentration (RfC) instead of using
California’s health value in setting the
HBEL. Below, the EPA considers the
court’s points related to the denying the
use of an HBEL for HCI as well as an
example of how an HBEL may be
established for this rulemaking.

With regard to carcinogenicity, it is
important to acknowledge that the
science and methods of cancer risk
assessment have evolved over the 33
years since the CAA amendments were
issued. The EPA now recognizes that
carcinogens can be either non-threshold
or threshold pollutants.# Linear non-
threshold carcinogens can cause adverse
health effects, including cancer, at any
level of exposure. In contrast, non-linear
threshold carcinogens may pose a
cancer risk only above a certain
exposure level. Based on the science
and methods developed over the last 33
years, and CAA section 112(d)(4)’s focus
on a threshold, not cancer risk, we
believe that the issue is not whether HCl
is a carcinogen but rather whether HCI
has a threshold.

An important consideration when
determining if a carcinogen has a
threshold is whether it is mutagenic. If
a pollutant is mutagenic, science
supports that any dose may cause
cancer; in other words, there is not
likely to be a threshold. In the case of
HCI, the available evidence does not
indicate that HCI has a mutagenic effect.
Bacteria that have been exposed to HCl
in research studies have not exhibited

4U.S. EPA. 2005. Guidelines for Carcinogen Risk

Assessment. U.S. Environmental Protection Agency,

Washington DC.

any mutations.5 Although studies
reported by Morita et al. (1989) 6 and
Brusick (1986) 7 involving mammalian
exposure to HC] have found
mutagenicity, researchers have
concluded that these effects are an
artifact of acidic conditions caused by
exceptionally high doses of HCI.
Genotoxic or mutagenic effects caused
at high doses by changes in pH are not
relevant to environmental levels of
exposure under normal physiological
conditions.

Another important consideration in
determining whether a pollutant has a
threshold is understanding whether
there are alternative mechanisms by
which the observed effects could lead to
the development of cancer. In an animal
study designed to observe cancer
outcomes, rats exposed to HC] showed
increased cell production and tissue
enlargement, known as hyperplasia, in
the respiratory tract. However, the rats
showed no evidence of HCl-induced
tumors or cancer.8 Hyperplasia may or
may not progress to tumor development
and cancer over time.? However, cancer
cannot occur through this mechanism if
exposure is below the threshold at
which hyperplasia occurs. Continuous
exposure to a chemical or its metabolite
can cause persistent cell killing which
in turn may result in regenerative
hyperplasia in the damaged tissue. The
EPA’s Office of Pesticides recognizes
that “for irreversible tissue alterations to
occur in humans, including cancer by
this mode of action, a sufficient
exposure (emphasis added) must be
encountered over a prolonged
period.” 1 The EPA’s Integrated Risk
Information System (IRIS) program has
similarly recognized the existence of a
threshold of exposure for hyperplasia
and resulting cancer outcomes from
exposure to chloroform. Chloroform was

5International Agency for Research on Cancer
(IARC). 1992. IARC Monographs on the Evaluation
of Carcinogenic Risks to Humans. Volume 54:
Occupational Exposures to Mists and Vapours from
Strong Inorganic Acids; and Other Industrial
Chemicals. World Health Organization, Lyon.

6 Morita T., Watanabe Y., Takeda K., Okumura K.
Effects of pH in the in vitro chromosomal aberration
test. Mutat. Res. 1989;225:55—-60.

7 Brusick D. Genotoxic effects in cultured
mammalian cells produced by low pH treatment
conditions and increased ion concentrations.
Environ. Mutag. 1986;8:879-886.

81U.S. Environmental Protection Agency.
Integrated Risk Information System (IRIS) on
Hydrogen Chloride. National Center for
Environmental Assessment, Office of Research and
Development, Washington, DC. 1995.

9NCI Dictionary of Cancer terms. National Cancer
Institute. (n.d.). Retrieved October 30, 2023, from
https://www.cancer.gov/publications/dictionaries/
cancer-terms/def/hyperplasia.

10EPA (2018) Chemicals evaluated for
carcinogenic potential annual cancer report 2018.
U.S. Environmental Protection Agency.
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labeled as likely to be carcinogenic to
humans under high-exposure conditions
that cause hyperplasia. However, the
EPA concluded that chloroform is not
likely to be carcinogenic to humans
under exposure conditions that do not
cause hyperplasia.1?

The EPA derived a reference
concentration (RfC) for HCI which
identifies a health-based threshold for
hyperplasia 12. This RfGC represents an
estimate (with uncertainty spanning
perhaps an order of magnitude) of a
daily inhalation exposure to the human
population (including sensitive
subgroups) that is likely to be without
an appreciable risk of deleterious effects
during a lifetime. An expert review
workshop had previously evaluated the
evidence available for HCI and for a
similar chemical, sulfuric acid, and
suggested that no adverse effects from
exposure to HCl would be expected in
humans at or below 3 mg/m3.13 The
EPA performed an independent
evaluation to identify a value expected
to be without adverse effects, including
in sensitive subgroups. The EPA’s dose-
response evaluation incorporated a 300-
fold factor to account for any residual
uncertainty, including the potential for
variability in response across the human
population. The final RfC derived by the
EPA was 0.02 mg/m3.14 Exposure to
HCI in the general population is
expected to occur below 3 mg/m3 and
0.02 mg/m3, below which there are no
observable adverse health effects.
Considering the evidence regarding 15
and the availability of a hyperplasia
protective health threshold, the EPA
seeks comment on whether it is
appropriate to consider HCI a threshold
pollutant under CAA section 112(d)(4).
The EPA also requests comments on
new or additional scientific evidence
that will inform the agency whether or
not HCI has a threshold.

In its 2018 opinion in Sierra Club, the
D.C. Circuit also stated that the EPA did
not fully explain why the EPA’s RfC for

117U.S. Environmental Protection Agency.
Integrated Risk Information System (IRIS) on
Chloroform. National Center for Environmental
Assessment, Office of Research and Development,
Washington, DC. 2001.

127.S. Environmental Protection Agency.
Integrated Risk Information System (IRIS) on
Hydrogen Chloride. National Center for
Environmental Assessment, Office of Research and
Development, Washington, DC. 1995.

13 Kamrin, M.A. 1992. Workshop on the health
effects of HCI in ambient air. Reg. Pharm.
Toxicol.15: 73-82.

14 Environmental Protection Agency. Integrated
Risk Information System (IRIS) on Hydrogen
Chloride. National Center for Environmental
Assessment, Office of Research and Development,
Washington, DC. 1995.

15HCI concentrations in the ambient air usually
do not exceed 0.01 mg/m3 (IARC, 1992).

HCI, which the Agency has designated
as a “low confidence” value, was
preferable to an alternative value
developed by the California EPA,
known as the chronic reference
exposure level (REL). The EPA had
previously explained in its Methods for
Derivation of Inhalation Reference
Concentrations and Application of
Inhalation Dosimetry and Guidelines for
Carcinogenic Risk Assessment that the
Agency derives RfC only when there are
enough data to designate a pollutant as
having a threshold and there are enough
data to set a numerical RfC. Also, after
deriving an RfC, the EPA evaluates the
data used to derive the RfC and assigns
confidence levels of high, medium, or
low to each of its reference
concentrations based on the
completeness of the supporting data
base.16 A “low confidence’ label in the
RfC is applied to a derivation that is
based on several data extrapolations and
a less complete data base than those
with a “high confidence” or “medium
confidence” labels. Therefore, a “low
confidence” RfC value indicates that it
may change if additional supporting
data become available. It does not mean
that the current available data base is
weak or unreliable. In fact, the principal
and supporting studies selected to
derive the RfC for HCIl meet the data
base criteria for estimation of an RfC
which means that the data base is
adequate and acceptable. The California
EPA chronic REL for HCI was derived
using the same principal and supporting
studies. Therefore, the California EPA
value reflects the same data base
confidence as the EPA RfC.

While the EPA and California EPA
values were derived using the same
principal study and similar
methodologies, there was a significant
difference in the derivation of each
value, which led to the California EPA
value being more stringent. The
principal driver for this difference was
the California EPA’s exclusion of mid-
respiratory tract (i.e., trachea) effects
from its dosimetry adjustment
calculations.” By contrast, the EPA
incorporated both upper- (i.e., nose,
mouth) and mid-respiratory tract effects.
California EPA’s sole rationale for the
exclusion of mid-respiratory tract effects
was based on the prediction that

161U.S. EPA, 1994. Methods for Derivation of
Inhalation Reference Concentrations and
Application of Inhalation Dosimetry [See section
4.3.9.2. Assignment of Confidence Levels, p. 4-80-
82].

17 OEHHA. (2000). Determination of Noncancer
Chronic Reference Exposure Levels. Appendix D.3
Chronic RELs and toxicity summaries using the
previous version of the Hot Spots Risk Assessment
guidelines (OEHHA 1999). Chronic Toxicity
Summary: Hydrogen Chloride.

humans are expected to be relatively
more susceptible in the upper-
respiratory tract.

Although the predominant effects of
inhaled HCI are expected to occur in the
upper respiratory tract, the EPA
disagrees with the California EPA’s
exclusion of mid-respiratory tract effects
and believes that California EPA’s
approach is inconsistent with the EPA’s
own guidelines for deriving inhalation
reference concentrations. The principal
study relied upon by the EPA and
California EPA reported that rats
exposed to HCI developed a higher
incidence of hyperplasia in both upper-
and mid-respiratory tracts. Furthermore,
the EPA guidelines establish that when
effects are observed in the mid-
respiratory tract, this region should also
be considered in the dosimetry
adjustment calculations.1® Therefore,
the EPA approach to derive the RfC is
more robust because it better represents
the observed respiratory effects reported
in the scientific literature.

In contemplating whether the EPA
could set an HBEL for HCI emissions in
the lime manufacturing source category,
the EPA reviewed the conclusions on
the potential for HCI to cause adverse
health effects in the 2020 RTR. The
maximum chronic Hazard Quotient
(HQ) for HCI was 0.04, and the
maximum acute HQ hazard was 0.6
based upon actual emissions. Because
the hazards associated with HCl were
acceptable with an ample margin of
safety in the 2020 RTR, it is possible to
contemplate setting an HBEL for this
rule. Refer to the November 2023
memorandum ‘‘Risk Approach to Assess
a Health-Based Emission Limit for
Hydrochloric Acid for the Lime
Manufacturing Source Category,”
located in the docket for this
rulemaking. The modeling methodology
applied for both the 2020 RTR and the
2023 HBEL proposal accounts for
aggregate impacts to census blocks for
locations that may have multiple lime
manufacturing plants within a 50 km
domain. The proposed HBEL for HCl is
at an emission level that is higher than
the modeled actual emissions for the
2020 RTR. An example of what an HBEL
for HC] might look like is presented
below.

To set an HBEL for HCI, we would
establish an emission standard to ensure
that levels of HCI remain well below the
concentrations at which any impacts
would be expected to occur. As an
example, an appropriate approach to

18U.S. EPA, 2009. STATUS REPORT: Advances
in Inhalation Dosimetry of Gases and Vapors with
Portal of Entry Effects in the Upper Respiratory
Tract. U.S. Environmental Protection Agency,
Washington, DC.
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setting a health-based threshold might
be to establish a mass-based standard.
Such a standard could include both a
tons per year limit as well as a pounds
per hour limit to ensure protection from
both chronic and acute impacts. We
have provided an analysis of such a
standard in the November 2023
memorandum “Risk Approach to Assess
a Health-Based Emission Limit for
Hydrochloric Acid for the Lime
Manufacturing Source Category,”
located in the docket for this
rulemaking. Based on this analysis, the
HBEL would be an emission limit of 300
tpy, not to exceed 685 pounds per hour
(Ib/hr). We would expect such a limit to
ensure that HCI emissions from this
source category, while could be higher
than in the proposal would remain at
levels consistent with a chronic HQ no
greater than 0.2 and a maximum acute
HQ no greater than 0.6. We request
comment on whether such a standard
would provide an ample margin of
safety and whether additional measures
would be needed to do so.

Appropriate monitoring,
recordkeeping, and reporting
requirements would also be required to
ensure compliance with the limit. The
EPA is requesting comment on an
appropriate structure for incorporating
an HBEL in the rule text. Refer to the
memorandum, ‘“Revisions to 40 CFR
part 63 Subpart AAAAA to
Accommodate a Health-Based
Standard”’, included in the docket for
this rulemaking, for a description of
potential revisions to the subpart to
include initial compliance, continuous
compliance, recordkeeping, and
reporting rule language in support of an
HBEL.

B. What revisions are we proposing to
the mercury emission standards?

Prior to the January 5, 2023, proposed
rule, the EPA evaluated the use of an
intra-quarry variability (IQV) factor to be
applied in the mercury UPL calculations
to account for the naturally occurring
variability in mercury content of the raw
materials. The formation of the rock
being mined for raw materials occurred
over a large span of geological time.
Consistent with the approach followed

TABLE 4—SUMMARY OF

in the Portland Cement Manufacturing
NESHAP, 40 CFR part 63, subpart LLL,
and the Brick and Structural Clay
Products NESHAP, 40 CFR part 63,
subpart JJJJJ, the IQV factor accounts for
this variability in the mercury content of
the raw material over geological time.
However, in the January 5, 2023,
proposed rule amendments we did not
believe we had sufficient data to apply
an IQV factor.

As described in the January 5, 2023,
proposal, the EPA was provided data
from the quarries of two separate lime
manufacturing facilities (Carmeuse
Maysville and Graymont Eden quarries).
Both facilities were included in the
mercury MACT floor calculations. At
the first facility, the mercury content of
the kiln feed was sampled, and the
results tabulated. At the second facility
the quarry was sampled, at multiple
bore-hole depths, as well as the kiln
feed, and the results tabulated.

When developing the January 5, 2023,
proposal, the EPA had believed that the
kiln feed data was more representative
of the mercury content of the raw
material, but wrongly assumed this was
due to the mined quarry stone first
being stored in open storage piles over
time, where new stone added to the
storage pile was assumed to homogenize
with other stone in the storage pile. In
the public comments received, industry
representatives explained that stone
from the quarry is stored in “short-
term” storage piles,® where new stone
added does not have time to
“homogenize” with other stone before
being fed into the kiln. It was also noted
that quarry samples, as collected in the
Graymont bore-hole sample data,
represent the intent of the IQV by
reporting on the measured variability of
the mercury content of the rock over
varying depths, representing variations
over geologic time. Based on these
comments, the EPA reconsidered the
suitability of these data to develop an
IQV factor.

The EPA considered both the
Graymont and Carmeuse quarry data in
the IQV factor analysis. Both facilities
were part of the MACT floor pool in the
QL subcategory. From this analysis a
relative standard deviation (RSD) was

calculated by dividing the standard
deviation by the data average. The RSD
was then incorporated into the UPL
calculations for new and existing QL
sources as part of the “pooled variance”
factor of the UPL equation. Refer to the
memorandum ‘“Maximum Achievable
Control Technology (MACT) Floor
Analysis for the Lime Manufacturing
Plants Industry Supplemental
Proposal,” which is included in the
docket for this rulemaking, for a
detailed description of the revised
calculations. The application of an IQV
factor revised the originally proposed
mercury emission limit for new and
existing QL sources from 24.9 pounds
per million tons of lime produced
(rounded to 25 Ib/MMton) for both new
and existing sources to 27 1b/MMton for
new sources, and 34 Ib/MMton for
existing sources in the QL subcategory.

As part of the evaluation of a mercury
standard with the inclusion of an IQV
factor, the EPA reconsidered whether a
separate subcategory was necessary for
kilns producing dead-burned dolomitic
lime (DB), as proposed in the January 5,
2023, proposed amendments. To do
this, we first developed standards based
on no subcategorization and the
application of an IQV factor. The result
of this analysis was 27 1b Hg/MMton for
new sources and 34 1b Hg/MMton for
existing sources. These standards were
developed based on the kilns that made
up the MACT pool. These kilns were
producing high calcium quick lime (QL)
and dolomitic lime (DL). Based on test
data available, the EPA determined that
kilns producing DB would be able to
comply with this existing source
standard after the application of air
pollution controls. Based on the test
data available, the EPA determined that
there was little difference in mercury
emissions from SR and PR kilns
producing Ql and/or DL. Moreover, we
have found that residence time of raw
materials in a kiln has little impact on
mercury emissions. We are proposing to
not create subcategories based on kiln
type in setting mercury emission limits.

Our proposed mercury emission
limits for new and existing sources,
without subcategories, are included in
table 4.

RE-PROPOSED NEW AND EXISTING SOURCE LIMITS FOR MERCURY

New source limit Existirlmi%ﬁource
Kiln type Stone produced (Ib/MMton stone (Ib/MMton stone
produced) produced)
S USSR 27 34

19 Docket ID No. EPA-HQ-OAR-2017-0015—
0166, section X. A.
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In the January 5, 2023, proposed
amendments the EPA estimated that
applying a removal efficiency of
activated carbon injection (ACI) controls
to the source category to meet the
MACT floor would result in a reduction
of mercury emissions from these sources
of approximately 489 pounds of
mercury per year. As a result of this
supplemental proposal, and the
inclusion of an IQV factor in the UPL
calculations for mercury, the EPA
estimates that applying ACI controls
would result in a reduction of mercury
emissions from these sources of 460
pounds of mercury per year.

We conducted a beyond-the-floor
analysis, where we evaluated whether
existing kilns would be able to comply
with the new source mercury MACT
floor limits. We found that the estimated
reduction in mercury emissions from a
beyond-the-floor mercury limit is
approximately 490 pounds (0.24 tons) of
mercury per year. The estimated
incremental reduction, where we
compare the existing source beyond-the-
floor limit to the existing source MACT
floor limit, is 30 pounds (0.01 tons) of
mercury per year. We estimate the total
capital investment to be $244,000,000
and total annual costs to be
$116,000,000 per year for beyond-the-
floor limits. This results in a cost
effectiveness of approximately $238,000
per pound ($476,000,000 per ton) of
mercury removal. We do not consider
the control costs to be reasonable
compared to other rules where we have
regulated mercury and costs are
consideration.20 Therefore we are not
proposing a beyond-the-floor standard
for mercury. This is a change from that
in the January 5, 2023, proposal. Refer
to the memorandum, ““Cost Impacts for
the Lime Manufacturing Plants Industry
Supplemental Proposal”, included in
the docket of this rulemaking.

As part of our beyond-the-floor
analysis, we typically identify control
techniques that have the ability to
achieve an emissions limit more
stringent than the MACT floor. No
techniques were identified that would
achieve HAP reductions greater than the
new source floors for the mercury.
Therefore, consistent with the January 5,
2023, proposal, the EPA is not
proposing a beyond-the-floor mercury
limit for new sources in this proposed
rule. A detailed description of our
beyond-the-floor analysis and
conclusions is provided in the
memorandum, ‘“Maximum Achievable
Control Technology (MACT) Floor
Analysis for the Lime Manufacturing
Plants Industry Supplemental Proposal”
which is included in the docket for this
rulemaking.

C. What revisions are we proposing to
the organic HAP emission standards?

The EPA received comments on the
January 5, 2023, proposed amendments
opposing the use of THC as a surrogate
for organic HAP. Commenters
representing industry noted that vertical
kilns have relatively elevated THC
emissions, while organic HAP emissions
are relatively low. They note that this is
because of the influence of unburned
fuel in the kiln exhaust either due to
countercurrent flow switching
directions in twin-shaft vertical kilns, or
incomplete air-fuel mixing in single-
shaft vertical kilns.

The EPA re-evaluated the test data of
organic HAP emissions and identified
eight pollutants from the data that were
found to be consistently emitted by the
lime manufacturing source category.
The list includes both “high volume”
and “low volume” organic HAP. These
include the following pollutants:
formaldehyde, acetaldehyde, toluene,
benzene, xylenes (a mixture of m, o, and
p isomers), styrene, ethyl benzene, and

naphthalene. The EPA has determined
that the emissions data of these eight
pollutants best represent the typical
organic HAP emissions of the source
category. Furthermore, the EPA has
determined that controlling the
emissions of these eight pollutants from
a lime manufacturing facility by use of
activated carbon or other means would
also control potential emissions of all
other organic HAP because the same
controls applied to control the eight
pollutants would also be effective
controls for all organic HAP. For these
reasons, the EPA is re-proposing to use
an aggregated emission standard of the
eight organic HAP identified in the data
analysis as a surrogate for total organic
HAP instead of the previously proposed
THC standard. Commenters requested
that the EPA consider a list of 13
pollutants but further review of the data
for which the EPA could validate test
reports showed that only the eight
pollutants listed in this section were
found to be emitted consistently.

For each of the eight organic HAP, the
EPA calculated the emission limit value
equivalent to three times the
representative detection level (3xRDL)
of the test method. This was then
compared to UPL calculations for the
eight pollutants. In all cases for both
new and existing sources the 3xRDL
value, which represents the lowest
value that can be accurately measured,
was above the calculated UPL. We are
accordingly proposing to set the MACT
floor at this level. Refer to the
memorandum titled, “Maximum
Achievable Control Technology (MACT)
Floor Analysis for the Lime
Manufacturing Plants Industry
Supplemental Proposal” included in the
docket of this rulemaking for a detailed
description of the methodology used.
Table 5 includes a summary of the
3xRDL values for each organic HAP
used to develop the aggregated limit.

TABLE 5—SUMMARY OF 3xRDL VALUES FOR NEW AND EXISTING ORGANIC HAP

Pollutant

Formaldehyde
Acetaldehyde
Toluene
Benzene ...
Xylenes (mixture of m, o, and p isomers)

51077 (10T TRV R USRS RRPROROt

Ethyl benzene

Napthalene ........................................

RDL 3xRDL
(ppmvd @ (ppmvd @
7 percent Oy) | 7 percent Oy)
0.14 0.42
0.29 0.87
0.014 0.028
0.022 0.066
0.023 0.069
0.0043 0.013
0.057 0.18
0.0081 0.025
........................ 1.7

20 See 79 FR 75638, December 18, 2014, where the
EPA found that a beyond-the-floor option for
mercury of $74,000/1b was not cost effective.
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Similar to the organic HAP limit in
the Portland Cement NESHAP, the EPA
is proposing to set the new and existing
source organic HAP limit as a sum of
the 3xRDL emission limit values for the
eight pollutants identified in table 5 (1.7
ppmvd at 7 percent O,) as a surrogate
for total organic HAP. The EPA believes
that by controlling the emissions of the
eight organic HAP identified in table 5
a source would also control the
emissions of any organic HAP
potentially emitted by the source. Refer
to the memorandum “Maximum
Achievable Control Technology (MACT)
Floor Analysis for the Lime
Manufacturing Plants Industry
Supplemental Proposal,” which is
included in the docket for this
rulemaking, for a detailed description of
the revised calculations and analyses.

In the January 5, 2023, proposed
amendments the EPA proposed a THC
emission limit for new and existing
sources and estimated that applying ACI
controls to the source category to meet
the MACT floor would result in a
reduction of THC emissions by 566 tons
of THC per year from these sources.
With the revised proposed limits, the
EPA estimates the new and existing
source organic HAP limit would result
in a reduction of organic HAP emissions
by 20 tons of organic HAP per year.

We conducted a beyond-the-floor
analysis and found that because we are
proposing emission limits for both new
and existing sources that are set at
3xRDL of the test method, which is
defined as the lowest level where a test
method performs with acceptable
precision, even if controls were
available that had better performance,
such performance could not be
accurately measured. Therefore, we are
not proposing a beyond-the-floor
standard for organic HAP for new or
existing sources.

D. What revisions are we proposing to
the dioxin/furan emission standards?

In the January 5, 2023, proposed
amendments, the EPA followed the
guidance of the June 5, 2014,
memorandum titled, “Determination of
‘non-detect’ from EPA Method 29
(multi-metals) and EPA Method 23
(dioxin/furan) test data when evaluating
the setting of MACT floors versus
establishing work practice standards”
(Docket ID No. EPA-HQ-OAR-2017—
0015—-0117), which provides guidance
on using detection limits as an indicator
of the measurable presence of a given
pollutant, specifically where multi-
component samples, such as with D/F
congeners, are the pollutants of concern.
Additionally, the EPA used the
procedures laid out in the December 13,
2011, memorandum titled “Data and

procedure for handling below detection
level data in analyzing various pollutant
emissions databases for MACT and RTR
emissions limits”’ (Docket ID No. EPA—
HQ-OAR-2017-0015-0119), which
describes the procedure for handling
below detection level (BDL) data and
developing RDL data when setting
MACT emission limits. Similar to
organic HAP, and in accordance with
these guidance documents, the new and
existing UPL for D/F were compared to
the emission limit value determined to
be equivalent to 3xRDL of the test
method, and the 3xRDL value was
found to be greater than the UPL.
Therefore, the MACT floor limit for

D/F was set based on the 3xRDL value
of the test method.

Commenters on the January 5, 2023,
proposed amendments noted that in
setting the 3xRDL value, the EPA set the
value based on a sample collection
volume of 4 dry standard cubic meters
(dscm). Commenters stated that the EPA
should have set the 3xRDL value based
on a 3 dscm sample collection volume.
After further review of the tables in the
two guidance memoranda, the EPA
agrees that the 3xRDL value should be
based on a 3 dscm sample volume. In
this action we are correcting the 3xRDL
value for new and existing sources
based on 3 dscm of sample collection
volume as indicated in table 6.

TABLE 6—SUMMARY OF RE-PROPOSED NEW AND EXISTING SOURCE LIMITS FOR DIOXIN/FURANS

Kiln type Stone produced NeV\ii;?turce Unit of measure so%xricséi“gwit Unit of measure
All e All e 0.037 ng/dscm (TEQ) @ 7 per- 0.037 ng/dscm (TEQ) @ 7 per-
cent Oa. cent Oa.

Applying the limits listed above, the
EPA estimates the new and existing
source D/F MACT floor limit would
result in a reduction of D/F emissions
by 9.5 x 10 ~3 pounds per year (4.7 x
108 tons per year).

Similar to the organic HAP limits, we
are proposing D/F emission limits for
both new and existing sources that are
set at 3xRDL of the test method. Because
the emission limits could not be set any
lower than 3xRDL we did not identify
beyond-the-floor options and are
proposing MACT floor-based D/F
standards for new and existing sources.

The EPA also considered whether it
would be appropriate to set a work
practice standard for D/F emissions in
lieu of a numeric limit. Section 112(h)
allows the EPA to set a work practice
standard when it is not feasible to
prescribe or enforce an emission
standard. In this case the provision that

could apply would be the application of
measurement methodology to a
particular class of sources is not
practicable due to technological and
economic limitations. This situation
could occur if a significant majority, but
not all, of the emissions data were
below the detection limit.

The data for D/F emissions available
to the EPA consisted of three tests with
three test runs each and five tests where
there was only a single test run. Given
that the EPA does not consider single-
run emission tests to be valid tests for
establishing MACT standards, we
focused on the three-run emission tests.
Two of these three-run tests detected D/
F emissions. We note that none of the
single-run tests detected D/F emissions,
but overall, the EPA is proposing that
the data do not support establishing a
work practice standard because they do
not support a finding that the

application of measurement
methodology is impracticable.

As a result, we have determined to
propose a numeric limit for D/F
emissions. However, given the
significant number of non-detect
emission results, we are specifically
requesting comment on the
appropriateness of a work practice
standard for D/F as well as any
additional data that could support such
a finding. Commenters supporting a
work practice standard should describe
how the standard would work, provide
supporting data to demonstrate the work
practice will control D/F emissions, and
address the issue of the limited D/F
emission test data available to the EPA.
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E. What other actions are we proposing,
and what is the rationale for those
actions?

The EPA is including definitions of
the terms “new source” and “existing
source” as related to the requirements of
this supplemental proposal and to
clearly indicate that a “new source” in
reference to the requirements of this
supplemental proposal is any applicable
source constructed after January 5, 2023,
and an “‘existing source” in reference to
the requirements of this supplemental
proposal is any applicable source
constructed before January 5, 2023.

Additionally, the EPA is providing a
definition of the term “stone produced”
used in the units of measure for HCIl and
mercury emission limits. The limits are
in units of mass of pollutant per mass
of production, or pounds per ton of
stone produced, where “stone
produced” refers to the production of
lime (QL, DL, and/or DB).

F. What revisions are we proposing to
the performance testing, monitoring,
and recordkeeping and reporting
requirements?

We are proposing an emissions
averaging compliance alternative that

would allow lime manufacturing
facilities to demonstrate compliance
with the HCI and mercury standards by
averaging emissions of each pollutant
across existing kilns located at the same
facility. Under the emissions averaging
compliance alternative, a facility with
more than one existing kiln may average
emissions across the kilns located at the
facility provided that the emissions
averaged do not exceed the limits
included in table 7.

TABLE 7—EMISSIONS AVERAGING COMPLIANCE ALTERNATIVE FOR HCL AND MERCURY

Emissions
Pollutant 1 Kiln type 2 Stone produced 3 :I\tlgrrr?gtlir\]/% Unit of measure
limit

HCl e, 2.1 | Ib/ton stone produced.
0.47 | Ib/ton stone produced.
0.36 | Ib/ton stone produced.
0.087 | Ib/ton stone produced.
0.36 | Ib/ton stone produced.
0.019 | Ib/ton stone produced.

Mercury 31 | Ib/MMton stone produced.

1 Hydrogen chloride (HCI), total hydrocarbon (THC), dioxin/furans (D/F).
2 Straight rotary kiln (SR), preheater rotary kiln (PR), vertical kiln (VK).
3 Dolomitic lime (DL), quick lime (QL), dead burned dolomitic lime (DB).

This emission limit reflects a 10
percent adjustment factor to the MACT
floor standard; according to our
analysis, we expect this emission limit
would result in reductions of HCL and
mercury greater than those achieved by
application of the MACT floor on a unit-
by-unit basis.

We are proposing the emissions
averaging compliance alternative for
existing sources because we expect that
it will result in a greater level of
emissions reduction than the unit-by-
unit MACT floor limits at a lower cost
per pound of pollutant removed, while
also providing compliance flexibility.
The proposed emissions averaging
compliance alternative is available only
to existing kilns in the same subcategory
at lime manufacturing facilities. New or
reconstructed sources would be subject
to the unit-by-unit MACT floor
standards and would be required to
comply with those standards on a unit-
by-unit basis.

This proposed emissions averaging
program would have restrictions. First,
emissions averaging would not be
allowed between HCL and mercury
emissions. Second, emissions averaging
would only be permissible among
individual existing affected units at a
single lime manufacturing plant. Third,
emissions averaging would only be

permitted among kilns in the same
subcategory. Lastly, new affected
sources could not use emissions
averaging for compliance purposes.
Accordingly, we believe that this
proposed emissions averaging program
is consistent with the CAA.

Emissions averaging also addresses
those emission sources exhausting to a
common stack. In a ““‘common stack”
scenario, a group of two or more
existing units in the same subcategory
that does not receive emissions from
units in other subcategories or
categories, a facility would treat such
averaging group as a single existing unit
for purposes of compliance with the
requirements of the rule.

We are also proposing to require each
facility intending to use this emissions
averaging program to develop a
emissions averaging plan that identifies:
(1) all units in the averaging group; (2)
the control technology installed; (3) the
process parameter(s) that will be
monitored; (4) the specific control
technology or pollution prevention
measure to be used; (5) the test plan for
measuring the HAP being averaged; and
(6) the operating parameters to be
monitored for each control device.

We are proposing an emissions
averaging compliance alternative
because we expect that it will provide
a more flexible and less costly

alternative to controlling HCL and
mercury emissions from the source
category, and we expect it will result in
greater annual reductions of HCL and
mercury emissions from the source
category than unit-by-unit compliance.
We expect that the proposed emissions
averaging compliance alternative as
described above would not lessen the
stringency of the overall MACT floor
level of performance and would provide
flexibility in compliance, cost, and
energy savings to lime manufacturing
facilities. We also recognize that we
must ensure that any emissions
averaging option can be implemented
and enforced, will be clear to sources,
and most importantly, will be no less
stringent than unit-by-unit
implementation of the MACT floor
limits.

Under the proposed emissions
averaging compliance alternative, we
expect that the 10 percent adjustment
factor will ensure that the total quantity
of HCI and mercury emitted from a
facility’s kiln exhaust will not exceed
the facility’s aggregate HCI emissions if
its kilns individually complied with the
unit-by-unit MACT floor standards. We
expect that the practical outcome of
emissions averaging will be emissions
reductions equivalent to, or greater than,
reductions achieved through
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compliance with the MACT floor limits
for each discrete kiln on a unit-by-unit
basis. Therefore, we expect that our
proposed emissions averaging approach
will result in the maximum achievable
emissions reduction as required by
statute. We request comment on
allowing sources to comply with the
HCL and mercury MACT standards
through the proposed emissions
averaging compliance alternative. We
also request comment on the
appropriate adjustment factor to apply
under this proposed compliance
alternative.

G. What revisions to the compliance
dates are we proposing?

Amendments to the Lime
Manufacturing NESHAP proposed in
this rulemaking for adoption under CAA
section 112(d)(2) and (3) are subject to
the compliance deadlines outlined in
the CAA under section 112(i). For
existing sources, CAA section 112(i)(3)
requires compliance ‘“‘as expeditiously
as practicable, but in no event later than
3 years after the effective date of such
standard” subject to certain exemptions
further detailed in the statute.2? To
establish a compliance period consistent
with the statute, we consider the
amount of time needed to plan and
construct projects and change operating
procedures. As provided in CAA section
112(i), all new affected sources would
comply with these provisions by the
effective date of the final amendments
to the Lime Manufacturing NESHAP or
upon startup, whichever is later. The
final action is not a “major rule” as
defined by 5 U.S.C. 804(2), so the
effective date of the final rule will be the
promulgation date as specified in CAA
section 112(d)(10).

The EPA projects that many existing
sources would need to install add-on
controls to comply with the proposed
limits. These sources would require
time to construct, conduct performance
testing, and implement monitoring to
comply with the revised provisions.
Therefore, we are proposing to allow 3
years from the effective date of the
amendments to the NESHAP for existing
lime manufacturing sources to come
into compliance.

For all affected sources that
commence construction or
reconstruction on or before January 5,
2023, we are proposing to require
compliance with the proposed
standards within 3 years after the

21 Association of Battery Recyclers v. EPA, 716
F.3d 667, 672 (D.C. Cir. 2013) (“Section 112(i)(3)’s
3-year maximum compliance period applies
generally to any emission standard . . .
promulgated under [section 112]” (brackets in
original)).

effective date of the final rule (or upon
startup, whichever is later). For all
affected sources that commenced
construction or reconstruction after
January 5, 2023, we are proposing that
owners or operators comply with the
provisions by the effective date of the
final rule (or upon startup, whichever is
later).

IV. Summary of Cost, Environmental,
and Economic Impacts and Additional
Analyses Conducted

A. What are the affected sources?

Currently, 34 major sources subject to
the Lime Manufacturing NESHAP are
operating in the United States. An
affected source under the NESHAP is
the owner or operator of a lime
manufacturing plant that is a major
source, or that is located at, or is a part
of, a major source of HAP emissions,
unless the lime manufacturing plant is
located at a kraft pulp mill, soda pulp
mill, sulfite pulp mill, beet sugar
manufacturing plant, or only processes
sludge containing calcium carbonate
from water softening processes. A lime
manufacturing plant is an establishment
engaged in the manufacture of lime
products (calcium oxide, calcium oxide
with magnesium oxide, or dead burned
dolomite) by calcination of limestone,
dolomite, shells, or other calcareous
substances. A major source of HAP is a
plant site that emits or has the potential
to emit any single HAP at a rate of 9.07
megagrams (10 tons) or more, or any
combination of HAP at a rate of 22.68
megagrams (25 tons) or more per year
from all emission sources at the plant
site.

The Lime Manufacturing NESHAP
applies to each existing or new lime kiln
and their associated cooler(s). In
addition, the NESHAP applies to each
PSH operation located at the plant. This
includes storage bins, conveying
systems and transfer points, bulk
loading and unloading operations,
screening operations, surge bins, and
bucket elevators.

B. What are the air quality impacts?

As with the January 5, 2023, proposed
rule, this action proposes standards for
HCI, mercury, organic HAP, and D/F
that will limit emissions and require, in
some cases, the installation of
additional controls at lime
manufacturing plants at major sources.
Compliance with the emission
standards set in this proposed rule will
result in a combined reduction of total
HAP of 905 tons of HAP per year.
Specifically, installation of controls will
reduce HCI emissions by 884 tpy. The
installation of controls will reduce

mercury emissions by 457 lbs per year
(0.23 tpy). The installation of controls
will reduce organic HAP emissions by
20 tpy. Finally, the installation of
controls will reduce D/F emissions by
9.5x10~5 lbs per year (4.7x10~8 tpy).
Indirect or secondary air emissions
impacts are impacts that would result
from the increased electricity usage
associated with the operation of control
devices (e.g., increased secondary
emissions of criteria pollutants from
power plants). Energy impacts consist of
the electricity and steam needed to
operate control devices and other
equipment. We find that the secondary
impacts of this action are minimal. Refer
to the “Lime Impacts Memorandum,” in
the docket for a detailed discussion of
the analyses performed on potential
secondary impacts. (Docket ID No. EPA—
HQ-0OAR-2017-0015).

C. What are the cost impacts?

This action proposes emission limits
for new and existing sources in the lime
manufacturing source category.
Although the action contains
requirements for new sources, we are
not aware of any new sources being
constructed now or planned in the next
year, and, consequently, we did not
estimate any cost impacts for new
sources. We estimate the total
annualized cost of the proposed rule to
existing sources in the lime
manufacturing source category to be
$174,000,000 per year. The annual costs
are expected to be based on operation
and maintenance of the added control
systems. A memorandum titled
“Maximum Achievable Control
Technology (MACT) Floor Analysis for
the Lime Manufacturing Plants Industry
Supplemental Proposal” includes
details of our cost assessment and is
included in the docket for this
rulemaking (Docket ID No. EPA-HQ-
OAR-2017-0015).

D. What are the economic impacts?

For the proposed rule, the EPA
estimated the cost of installing
additional air pollution control devices
in order to comply with the proposed
emission limits. This includes both the
capital costs of the initial installation
and subsequent operation and
maintenance costs. The assumed
equipment life of the recommended
controls for this NESHAP is twenty
years. To assess the potential economic
impacts, the expected annual cost was
compared to the total sales revenue for
the ultimate owners of affected
facilities. For this rule, the expected
annual cost is $5,200,0000 (on average)
for each facility, with an estimated
nationwide annual cost of $174,000,000
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per year. The 34 affected facilities are
owned by 11 parent companies, and the
total costs associated with the proposed
amendments are expected to be greater
than 1 percent of annual sales revenue
per ultimate owner.

The EPA also prepared a small
business screening assessment to
determine if any of the identified
affected entities are small entities, as
defined by the U.S. Small Business
Administration. This analysis is
available in the docket for this
rulemaking. Because the total costs
associated with the proposed
amendments are expected to be greater
than 1 percent of annual sales revenue
per owner in the lime manufacturing
source category, there are economic
impacts from these proposed
amendments on the three affected
facilities that are owned by small
entities. Refer to section VII.C. of this
preamble for a detailed description of
the small business outreach and
regulatory flexibility analysis performed
in conjunction with this proposed rule.

The EPA predicts that the affected
sources in the lime manufacturing
source category will be able to fully pass
on their compliance costs to their
customers. International trade of lime
products is quite limited and there are
no readily available cost-competitive
substitutes for lime. Therefore, affected
sources are not likely to face
competition from foreign lime
producers or from substitutes for their
product.

Information on our cost impact
estimates on the sources in the lime
manufacturing source category is
available in the document titled,
“Regulatory Impact Analysis for the
Supplemental Proposed Amendments to
the National Emission Standards for
Hazardous Air Pollutants: Lime
Manufacturing Plants,” which is
included in the docket for this
rulemaking.

E. What are the benefits?

The EPA did not monetize the
benefits from the estimated emission
reductions of HAP associated with this
final action. The EPA currently does not
have sufficient methods to monetize
benefits associated with HAP, HAP
reductions, and risk reductions for this
rulemaking. However, we estimate that
the final rule amendments would
reduce emissions by 905 tons per year
and thus lower risk of adverse health
effects in communities near lime
manufacturing plants.

F. What analysis of environmental
justice did we conduct?

The results of the demographic
analysis performed alongside the
January 5, 2023, proposed amendments
remain unchanged as a result of this
supplemental proposal. For
convenience, the demographic analysis
is repeated in this preamble for the
public’s information.

The EPA defines environmental
justice (EJ) as “the just treatment and
meaningful involvement of all people
regardless of income, race, color,
national origin, Tribal affiliation, or
disability, in agency decision-making
and other Federal activities that affect
human health and the environment so
that people (i) are fully protected from
disproportionate and adverse human
health and environmental effects
(including risk) and hazards, including
those related to climate change, the
cumulative impacts of environmental
and other burdens, and the legacy of
racism or other structural or systemic
barriers; and (ii) have equitable access to
a healthy, sustainable, and resilient
environment in which to live, play,
work, grow, worship, and engage in
cultural and subsistence practices”.22 In
recognizing that particular communities
often bear an unequal burden of
environmental harms and risks, the EPA
continues to consider ways of to
advance environmental justice and of

protecting communities with from
disproportionate adverse public health
and environmental effects of air
pollution.

To examine the potential for any EJ
issues that might be associated with
lime manufacturing facilities, we
performed a proximity demographic
analysis, which is an assessment of
individual demographic groups of the
populations living within 5 km (~3.1
miles) and 50 km (~31 miles) of the
facilities. The EPA then compared the
data from this analysis to the national
average for each of the demographic
groups. In this preamble, we focus on
the proximity results for the populations
living within 5 km (~3.1 miles) of the
facilities. The results of this proximity
analysis for populations living within
50 km are included in the document
titled “Analysis of Demographic Factors
for Populations Living Near Lime
Manufacturing Facilities”, which is
available in the docket for this action.

The results (see table 8) show that for
populations within 5 km of the 34 Lime
Manufacturing facilities, the following
demographic groups were above the
national average: Hispanic/Latino (37
percent versus 19 percent nationally),
linguistically isolated households 21
percent versus 5 percent nationally),
people living below the poverty level
(27 percent versus 13 percent
nationally), people of color (50 percent
versus 40 percent nationally, and people
without a high school diploma (17
percent versus 12 percent nationally). A
summary of the proximity demographic
assessment performed for the major
source lime manufacturing facilities is
included as table 8. The methodology
and the results of the demographic
analysis are presented in a technical
report, Analysis of Demographic Factors
for Populations Living Near Lime
Manufacturing Facilities, available in
this docket for this action (Docket ID
EPA-HQ-OAR-2017-0015).

TABLE 8—PROXIMITY DEMOGRAPHIC ASSESSMENT RESULTS FOR MAJOR SOURCE LIME MANUFACTURING FACILITIES

Demographic group Nationwide POpmati?QC\’iYiittigiQ 5 km of
Total POPUIATION ...ttt snn e e nn e e e e nnee 328,016,242 .......cceevvueennn. 473,343.
Race and Ethnicity by Percent

KA 1 R SPRR 60 percent .....cccceeeveiieeennn. 50 percent.

= =T PR 12 percent .......cccvvviveennes 9 percent.

NALIVE AMEBIICAN ..ot s b e e e s e e s sne e s ann e e e e s e e e nnneas 0.7 percent ......cccccveveneenn. 0.9 percent.

Hispanic or Latino (includes white and nonWhite) ...........cccocuiiiiiiiiiiii i 19 percent ......ccccevevieeeennns 37 percent.

Other and MURIFACIAL ..........ooirieiiieeer et 8 percent .......cccocveieennn. 3 percent.

22 https://www.federalregister.gov/documents/
2023/04/26/2023-08955/revitalizing-our-nations-
commitment-to-environmental-justice-for-all.


https://www.federalregister.gov/documents/2023/04/26/2023-08955/revitalizing-our-nations-commitment-to-environmental-justice-for-all
https://www.federalregister.gov/documents/2023/04/26/2023-08955/revitalizing-our-nations-commitment-to-environmental-justice-for-all
https://www.federalregister.gov/documents/2023/04/26/2023-08955/revitalizing-our-nations-commitment-to-environmental-justice-for-all
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TABLE 8—PROXIMITY DEMOGRAPHIC ASSESSMENT RESULTS FOR MAJOR SOURCE LIME MANUFACTURING FACILITIES—

Continued
Demographic group Nationwide Populati(;gcvi\lliittigig 5 km of
Income by Percent
BeIOW POVEIY LEVEI ...t 13 percent ......ccccevvcieeenns 27 percent.
ADOVE POVEIY LEVEI ..o 87 percent ........cocoeeveennn. 73 percent.
Education by Percent
Over 25 and without a High School DIploma ..........cccceriiieiirineneeereeee e 12 percent .......ccceeiiieeis 17 percent.
Over 25 and with a High School Diploma ..........cceiiiiiiiiiiieie s 88 percent ......ccoecveeeeienn. 83 percent.
Linguistically Isolated by Percent
Linguistically ISOIAtEA .........ooiiiiiiiiiiiieee e 5 percent ......cccoeevveieninenn. 21 percent.

Notes:

* Nationwide population and demographic percentages are based on the Census’ 2015-2019 American Community Survey 5-year block group
averages and include Puerto Rico. Demographic percentages based on different averages may differ. The total population counts within 5 km of
all facilities are based on the 2010 Decennial Census block populations.

* Minority population is the total population minus the white population.

e To avoid double counting, the “Hispanic or Latino” category is treated as a distinct demographic category for these analyses. A person is
identified as one of five racial/ethnic categories above: White, Black, Native American, Other and Multiracial, or Hispanic/Latino. A person who
identifies as Hispanic or Latino is counted as Hispanic/Latino for this analysis, regardless of what race this person may have also identified as in

the Census.

The human health risk estimated for
this source category for the July 24,
2020, RTR (85 FR 44960) was
determined to be acceptable, and the
standards were determined to provide
an ample margin of safety to protect
public health. Specifically, the
maximum individual cancer risk was 1-
in-1 million for actual emissions (2-in-

1 million for allowable emissions) and
the noncancer hazard indices for
chronic exposure were well below 1
(0.04 for actual emissions, 0.05 for
allowable emissions). The noncancer
hazard quotient for acute exposure was
0.6, also below 1. The proposed changes
to the NESHAP subpart AAAAA will
reduce emissions by 905 tons of HAP
per year, and therefore, further improve
human health exposures for the
populations and individuals most
exposed to this pollution, including
communities with environmental justice
concerns . The proposed changes will
have beneficial effects on air quality and
public health for populations exposed to
emissions from lime manufacturing
facilities.

G. What analysis of children’s
environmental health did we conduct?

In the July 24, 2020, final Lime
Manufacturing NESHAP RTR (85 FR
44960), the EPA conducted a residual
risk assessment and determined that
risk from the lime manufacturing source
category was acceptable, and the
standards provided an ample margin of
safety to protect public health. This
action proposes first-time emissions
standards for HCI, mercury, organic
HAP, and D/F. Specifically, compliance

with the emission standards set in this
proposed rule will result in a combined
reduction of total HAP of 905 tons of
HAP per year.

This action’s health and risk
assessments are protective of the most
vulnerable populations, including
children, due to how we determine
exposure and through the health
benchmarks that we use. Specifically,
the risk assessments we perform assume
a lifetime of exposure, in which
populations are conservatively
presumed to be exposed to airborne
concentrations at their residence
continuously, 24 hours per day for a 70-
year lifetime, including childhood. With
regards to children’s potentially greater
susceptibility to noncancer toxicants,
the assessments rely on the EPA’s (or
comparable) hazard identification and
dose-response values that have been
developed to be protective for all
subgroups of the general population,
including children. For more
information on the risk assessment
methods, see the risk report for the 2020
RTR rule, which is available in the
docket (Docket ID No. EPA-HQ-OAR-
2017-0015).

V. Request for Comments

We solicit comments on all aspects of
this proposed action. In addition to
general comments on this proposed
action, we are also interested in
additional data that may improve the
analyses. We are specifically interested
in receiving any information regarding
developments in practices, processes,
and control technologies that reduce
HAP emissions. We request comment on

the assumptions regarding the costs of
capital, work practices, and emissions.
We request comment of all aspects of

the economic impacts of this proposal.

VI. Submitting Data Corrections

The site-specific emissions data used
in setting MACT standards for HCI,
mercury, organic HAP, and D/F, as
emitted from the lime manufacturing
source category, are provided in the
docket for this rulemaking (Docket ID
No. EPA-HQ-OAR-2017-0015).

If you believe that the data are not
representative or are inaccurate, please
identify the data in question, provide
your reason for concern, and provide
any “improved” data that you have, if
available. When you submit data, we
request that you provide documentation
of the basis for the revised values to
support your suggested changes. For
information on how to submit
comments, including the submittal of
data corrections, refer to the instructions
provided in the introduction of this
preamble.

VII. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and 13563 Improving
Regulation and Regulatory Review

This action is a “significant regulatory
action” as defined in Executive Order
12866, as amended by Executive Order
14094. Accordingly, the EPA submitted


https://www.epa.gov/laws-regulations/laws-and-executive-orders
https://www.epa.gov/laws-regulations/laws-and-executive-orders
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this action to the Office of Management
and Budget (OMB) for Executive Order
12866 review. Documentation of any
changes made in response to the
Executive Order 12866 review is
available in the docket. The EPA
prepared an economic analysis of the
potential impacts associated with this
action. This analysis is included in the
document titled, Regulatory Impact
Analysis for the Supplemental Proposed
Amendments to the National Emission
Standards for Hazardous Air Pollutants:
Lime Manufacturing Plants and is also
available in the docket.

B. Paperwork Reduction Act (PRA)

The information collection activities
in this proposed rule have been
submitted for approval to the OMB
under the PRA. The Information
Collection Request (ICR) document that
the EPA prepared has been assigned
EPA ICR number 2072.10. You can find
a copy of the ICR in the docket for this
rule, and it is briefly summarized here.

We are proposing changes to the
reporting and recordkeeping
requirements for the Lime
Manufacturing Plants NESHAP by
incorporating the reporting and
recordkeeping requirements associated
with the new and existing source MACT
standards for HCI, mercury, THC, and
D/F.

Respondents/affected entities:
Owners or operators of lime
manufacturing plants that are major
sources, or that are located at, or are part
of, major sources of HAP emissions,
unless the lime manufacturing plant is
located at a kraft pulp mill, soda pulp
mill, sulfite pulp mill, sugar beet
manufacturing plant, or only processes
sludge containing calcium carbonate
from water softening processes.

Respondent’s obligation to respond:
Mandatory (40 CFR part 63, subpart
AAAAA).

Estimated number of respondents: On
average over the next 3 years,
approximately 34 existing major sources
will be subject to these standards. It is
also estimated that no additional
respondent will become subject to the
emission standards over the 3-year
period.

Frequency of response: The frequency
of responses varies depending on the
burden item.

Total estimated burden: The average
annual burden to industry over the next
3 years from the proposed
recordkeeping and reporting
requirements is estimated to be 8.392
hours per year. Burden is defined at 5
CFR 1320.3(b).

Total estimated cost: The annual
recordkeeping and reporting costs for all

facilities to comply with all of the
requirements in the NESHAP is
estimated to be $3,570,000 per year, of
which $1,370,000 (first year) is for this
rule, and the rest is for other costs
related to continued compliance with
the current NESHAP requirements
including $1,005,000 in annualized
capital and operation and maintenance
costs.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for the EPA’s regulations in 40
CFR are listed in 40 CFR part 9. Submit
your comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates and any
suggested methods for minimizing
respondent burden to the EPA using the
docket identified at the beginning of this
rule. The EPA will respond to any ICR-
related comments in the final rule. You
may also send your ICR-related
comments to OMB’s Office of
Information and Regulatory Affairs
using the interface at https://
www.reginfo.gov/public/do/PRAMain.
Find this particular information
collection by selecting “Currently under
Review—Open for Public Comments” or
by using the search function. OMB must
receive comments no later than April 9,
2024.

C. Regulatory Flexibility Act (RFA)

Pursuant to section 603 of the RFA,
the EPA prepared an initial regulatory
flexibility analysis (IRFA) that examines
the impact of the proposed rule on small
entities along with regulatory
alternatives that could minimize that
impact. The complete IRFA is included
as section 6.3 of the document titled,
Regulatory Impact Analysis for the
Supplemental Proposed Amendments to
the National Emission Standards for
Hazardous Air Pollutants: Lime
Manufacturing Plants, for review in the
docket and is summarized here.

As discussed in section IL.A. of this
preamble, the statutory authority for this
action is provided by sections 112 and
301 of the CAA, as amended (42 U.S.C.
7401 et seq.). The EPA is proposing to
revise the Lime Manufacturing NESHAP
by establishing new emission standards
for this source category, exercising
authority under multiple provisions of
section 112 of the CAA.

For purposes of assessing the impacts
of this rule on small entities, a small
entity is defined as a small business in
the lime manufacturing industry whose
parent company has revenues or
numbers of employees below the Small
Business Administration (SBA) Size

Standards for the relevant NAICS code.
We have identified 8 different NAICS
codes of the parent companies within
this source category. A complete list of
those NAICS codes and SBA Size
Standards is available in section 6.2.1 of
the document titled, Regulatory Impact
Analysis for the Supplemental Proposed
Amendments to the National Emission
Standards for Hazardous Air Pollutants:
Lime Manufacturing Plants which is
included in the docket for this
rulemaking. This supplemental proposal
contains provisions that would affect
approximately 2 small entities. Under
the proposed rule requirements, small
entities would be required to comply
with the emission standards of four
previously unregulated pollutants,
which may require the use of new air
pollution control devices. Small entities
would also need to demonstrate
compliance with the emission standards
through periodic performance testing.
This supplemental proposal includes
reporting, recordkeeping, and other
administrative requirements. The EPA
estimates that the two identified small
entities could incur total annual costs
associated with the proposal that are at
least 3 percent of their annual revenues.
Considering the level of total annual
costs relative to annual sales for these
small entities, the EPA determined that
there is potential for the proposed
requirements to have a ‘Significant
Impact on a Substantial Number of
Small Entities’ (SISNOSE). See section
6.2.2 of the document titled, Regulatory
Impact Analysis for the Supplemental
Proposed Amendments to the National
Emission Standards for Hazardous Air
Pollutants: Lime Manufacturing Plants
for more information on the
characterization of the impacts to small
businesses under the proposed rule.

As required by section 609(b) of the
RFA, the EPA also convened a Small
Business Advocacy Review (SBAR)
Panel to obtain advice and
recommendations from small entity
representatives (SERs) that potentially
would be subject to the rule’s
requirements. On August 3, 2023, the
EPA’s Small Business Advocacy
Chairperson convened the Panel, which
consisted of the Chairperson, the
Director of the Sector Policies and
Programs Division within the EPA’s
Office of Air Quality Planning and
Standards, the Administrator of the
Office of Information and Regulatory
Affairs within OMB, and the Chief
Counsel for Advocacy of the Small
Business Administration (SBA).

Prior to convening the Panel, the EPA
conducted outreach and solicited
comments from the SERs. After the
Panel was convened, the Panel provided
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additional information to the SERs and
requested their input. The Panel’s
review identified several significant
alternatives for consideration by the
Administrator of the EPA which
accomplish the stated objectives of the
CAA and minimize economic impacts of
the proposed rule on small entities.

The SBAR Panel recommended
several flexibilities including the
consideration of health-based standards
for HCI, an IQV for mercury, an
aggregated organic HAP emission
standard, and work practice standards
for D/F. The EPA is including some of
these flexibilities as a part of this
supplemental proposal and is soliciting
comment on others that may be
considered for the final rule. The report
was finalized and transmitted to the
EPA Administrator for consideration. A
copy of the full SBAR Panel Report is
available in the docket of this
rulemaking.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain an
unfunded mandate of $100 million or
more as described in UMRA, 2 U.S.C.
1531-1538, and does not significantly or
uniquely affect small governments. The
action imposes no enforceable duty on
any State, local, or Tribal governments
or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have Tribal
implications as specified in Executive
Order 13175. The EPA does not know of
any lime manufacturing facilities owned
or operated by Indian Tribal
governments. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 directs Federal
agencies to include an evaluation of the
health and safety effects of the planned
regulation on children in Federal health
and safety standards and explain why
the regulation is preferable to
potentially effective and reasonably
feasible alternatives. This action is not
subject to Executive Order 13045

because it is not a significant regulatory
action under section 3(f)(1) of Executive
Order 12866, and because the EPA does
not believe the environmental health or
safety risks addressed by this action
present a disproportionate risk to
children. This action proposes emission
standards for four previously
unregulated pollutants; therefore, the
rule proposes health benefits to children
by reducing the level of HAP emissions
emitted from the lime manufacturing
process.

However, the EPA’s Policy on
Children’s Health applies to this action.
This action is subject to the EPA’s
Policy on Children’s Health 23 because
the proposed rule has considerations for
human health. Information on how the
policy was applied is available in
section V.F. “What analysis of
children’s environmental health did we
conduct” of this preamble.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a ““significant
energy action” because it is not likely to
have a significant adverse effect on the
supply, distribution or use of energy. In
this proposed action, the EPA is setting
emission standards for previously
unregulated pollutant. This does not
impact energy supply, distribution, or
use.

I. National Technology Transfer and
Advancement Act (NTTAA) and 1 CFR
Part 51

This action involves technical
standards. Therefore, the EPA
conducted searches for the Lime
Manufacturing NESHAP through the
Enhanced National Standards Systems
Network (NSSN) Database managed by
the American National Standards
Institute (ANSI). We also conducted a
review of voluntary consensus
standards (VCS) organizations and
accessed and searched their databases.
We conducted searches for EPA
Methods 23, 25A, 29, 30B, 320, and 321.
During the EPA’s VCS search, if the title
or abstract (if provided) of the VCS
described technical sampling and
analytical procedures that are similar to
the EPA’s referenced method, the EPA
ordered a copy of the standard and
reviewed it as a potential equivalent
method. We reviewed all potential
standards to determine the practicality
of the VCS for this rule. This review
requires significant method validation
data that meet the requirements of EPA

23 https://www.epa.gov/children/childrens-
health-policy-and-plan.

Method 301 for accepting alternative
methods or scientific, engineering, and
policy equivalence to procedures in the
EPA referenced methods. The EPA may
reconsider determinations of
impracticality when additional
information is available for any
particular VCS.

Two VCS were identified as
acceptable alternatives to the EPA test
methods for this proposed rule. The
VCS ASTM D6784-16, ““Standard Test
Method for Elemental, Oxidized,
Particle-Bound and Total Mercury Gas
Generated from Coal-Fired Stationary
Sources (Ontario Hydro Method)” is an
acceptable alternative to EPA Method 29
(portion for mercury only) as a method
for measuring mercury. The VCS ASTM
D6348—12e1, “Determination of Gaseous
Compounds by Extractive Direct
Interface Fourier Transform (FTIR)
Spectroscopy’’ is an acceptable
alternative to EPA Method 320 with
certain conditions. Detailed information
on the VCS search and determination
can be found in the memorandum,
“Voluntary Consensus Standard Results
for National Emission Standards for
Hazardous Air Pollutants: Lime
Manufacturing Technology Review”,
which is available in the docket for this
action (Docket ID No. EPA-HQ-OAR—
2017-0015).

The EPA is incorporating by reference
the VCS ASTM D6348-12e1,
“Determination of Gaseous Compounds
by Extractive Direct Interface Fourier
Transform (FTIR) Spectroscopy,” as an
acceptable alternative to EPA Method
320. ASTM D6348-03 (Reapproved
2010) was determined to be equivalent
to EPA Method 320 with caveats. ASTM
D6348—12e1 is a revised version of
ASTM D6348-03 (Reapproved 2010)
and includes a new section on accepting
the results from the direct measurement
of a certified spike gas cylinder, but
lacks the caveats placed on the ASTM
D6348-03(2010) version. ASTM D6348—
12e1 is an extractive FTIR field test
method used to quantify gas phase
concentrations of multiple analytes from
stationary source effluent and is an
acceptable alternative to EPA Method
320 at this time with caveats requiring
inclusion of selected annexes to the
standard as mandatory. When using
ASTM D6348-12¢e1, the following
conditions must be met:

e The test plan preparation and
implementation in the Annexes to
ASTM D6348-03, sections A1 through
A8 are mandatory; and

e In ASTM D6348—-03, Annex A5
(Analyte Spiking Technique), the
percent (%) R must be determined for
each target analyte (Equation A5.5).
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In order for the test data to be
acceptable for a compound, percent R
must be 70 percent > R <130 percent.

If the percent R value does not meet this
criterion for a target compound, the test
data is not acceptable for that
compound and the test must be repeated
for that analyte (i.e., the sampling and/
or analytical procedure should be
adjusted before a retest). The percent R
value for each compound must be
reported in the test report, and all field
measurements must be corrected with
the calculated percent R value for that
compound by using the following
equation:

Reported Results = ((Measured
Concentration in Stack))/(percent R) x
100.

The EPA is incorporating by reference
the VCS ASTM D6784—-16, “Standard
Test Method for Elemental, Oxidized,
Particle-Bound and Total Mercury in
Flue Gas Generated from Coal-Fired
Stationary Sources (Ontario Hydro
Method),” as an acceptable alternative
to EPA Method 29 (portion for mercury
only) as a method for measuring
elemental, oxidized, particle-bound, and
total mercury concentrations ranging
from approximately 0.5 to 100
micrograms per normal cubic meter.
This test method describes equipment
and procedures for obtaining samples
from effluent ducts and stacks,
equipment and procedures for
laboratory analysis, and procedures for
calculating results. VCS ASTM D6784—
16 allows for additional flexibility in the
sampling and analytical procedures for
the earlier version of the same standard
VCS ASTM D6784—-02 (Reapproved
2008).

ASTM D6784—-16 and ASTM D6348—
12e1 are available at ASTM
International, 1850 M Street NW, Suite
1030, Washington, DC 20036. See
https://www.astm.org/. The standards
are available to everyone at a cost
determined by ASTM ($82). The costs of
obtaining these methods are not a
significant financial burden, making the
methods reasonably available.

Additionally, the EPA is
incorporating by reference EPA/100/R—
10/005, “Recommended Toxicity
Equivalence Factors (TEFs) for Human
Health Risk Assessments of 2, 3, 7, 8-
Tetrachlorodibenzo-p-dioxin and
Dioxin-Like Compounds,” December
2010, which is the source of the toxicity
equivalence factors (TEF) for dioxins
and furans used in calculating the toxic
equivalence quotient of the proposed
dioxin and furan standard. This
document describes the EPA’s updated
approach for evaluating the human
health risks from exposures to
environmental media containing dioxin-

like compounds. The EPA recommends
that the TEF methodology, a component
mixture method, be used to evaluate
human health risks posed by these
mixtures, using TCDD as the index
chemical. The EPA recommends the use
of the consensus TEF values for 2,3,7,8-
tetrachlorodibenzo-p-dioxin and dioxin-
like compounds published in 2005 by
the World Health Organization. EPA/
100/R-10/005 is available on the EPA
website, https://www.epa.gov/risk/
documents-recommended-toxicity-
equivalency-factors-human-health-risk-
assessments-dioxin-and.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations and Low-
Income Populations and Executive
Order 14096: Revitalizing Our Nation’s
Commitment to Environmental Justice

for All

The EPA believes that the human
health or environmental conditions that
exist prior to this action result in or
have the potential to result in
disproportionate and adverse human
health or environmental effects on
communities with environmental justice
(E]) concerns. The assessment of
populations in close proximity of lime
manufacturing facilities shows Hispanic
and linguistically isolated groups are
higher than the national average (see
section V.E. of the preamble). The
higher percentages are driven by 4 of the
34 facilities in the source category.

The EPA believes that this action is
likely to reduce existing
disproportionate and adverse effects on
communities with EJ concerns. The EPA
is proposing MACT standards for HCI,
mercury, organic HAP, and D/F. The
EPA expects that the 4 facilities would
have to implement control measures to
reduce emissions to comply with the
MACT standards and that HAP
exposures for the people of color and
low-income individuals living near
these facilities would decrease.

The EPA will additionally identify
and address environmental justice
concerns by conducting outreach after
signature of this proposed rule. The EPA
will address this rule during the
monthly Environmental Justice call for
communities burdened by
disproportionate environmental
impacts.

The information supporting these
Executive Orders is contained in section
V.E. of this preamble.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Incorporation by reference,

Reporting and recordkeeping
requirements.

Michael S. Regan,
Administrator.

[FR Doc. 2024—02299 Filed 2—-8—24; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2023-0069; FRL-10579-12—
OCSPP]

Receipt of a Pesticide Petition Filed for
Residues of Pesticide Chemicals in or
on Various Commodities (December
2023)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petition and
request for comment.

SUMMARY: This document announces the
Agency’s receipt of an initial filing of a
pesticide petition requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.
DATES: Comments must be received on
or before March 11, 2024.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2023-0069,
through the Federal eRulemaking Portal
at https://www.regulations.gov. Follow
the online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Additional
instructions on commenting and visiting
the docket, along with more information
about dockets generally, is available at
https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Madison H. Le, Biopesticides and
Pollution Prevention Division (BPPD)
(7511M), main telephone number: (202)
566—1400, email address:
BPPDFRNotices@epa.gov; or Dan
Rosenblatt, Registration Division (RD)
(7505T), main telephone number: (202)
566—2875, email address:
RDFRNotices@epa.gov. The mailing
address for each contact person is Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.
As part of the mailing address, include
the contact person’s name, division, and
mail code. The division to contact is
listed at the end of each application
summary.

SUPPLEMENTARY INFORMATION:
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I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code 112).

¢ Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS code
32532).

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
https://www.epa.gov/dockets/
comments.html.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the Agency taking?

EPA is announcing receipt of a
pesticide petition filed under section
408 of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 346a,
requesting the establishment or
modification of regulations in 40 CFR
part 180 for residues of pesticide
chemicals in or on various food
commodities. The Agency is taking
public comment on the request before
responding to the petitioner. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petition described in this
document contains data or information
prescribed in the FFDCA section
408(d)(2), 21 U.S.C. 346a(d)(2);
however, EPA has not fully evaluated
the sufficiency of the submitted data at
this time or whether the data supports
granting of the pesticide petition. After
considering the public comments, EPA
intends to evaluate whether and what
action may be warranted. Additional
data may be needed before EPA can
make a final determination on this
pesticide petition.

Pursuant to 40 CFR 180.7(1), a
summary of the petition that is the
subject of this document, prepared by
the petitioner, is included in a docket
EPA has created for this rulemaking.
The docket for this petition is available
at https://www.regulations.gov.

As specified in the FFDCA section
408(d)(3), 21 U.S.C. 346a(d)(3), EPA is
publishing notice of the petition so that
the public has an opportunity to
comment on this request for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petition may be
obtained through the petition summary
referenced in this unit.

A. Notice of Filing—Amended
Tolerances for Non-Inerts

PP 2E9037. EPA-HQ-OPP-2023—
0077. Interregional Research Project #4
(IR-4), North Carolina State University,
1730 Varsity Drive, Venture IV, Suite
210, Raleigh, NC 27606, requests,
pursuant to section 408(d) of the
FFDCA, 21 U.S.C. 346a(d), to amend 40
CFR part 180 by withdrawing the
existing tolerance for residues of the
insecticide cyclaniliprole, 3-bromo-N-
[2-bromo-4-chloro-6-[[(1-
cyclopropylethyl)amino]
carbonyl]phenyl]-1-(3-chloro-2-
pyridinyl)-1H-pyrazole-5-carboxamide,
including its metabolites and
degradates, in or on the raw agricultural
commodity Vegetable, cucurbit, group 9

at 0.15 parts per million (ppm). Contact:
RD.

B. New Tolerance Exemptions for Non-
Inerts (Except PIPS)

1. PP 2F9043. EPA-HQ-OPP-2023—
0503. Indigo Ag, Inc., 500 Rutherford
Ave., Charlestown, MA 02129, requests
to establish an exemption from the
requirement of a tolerance in 40 CFR
part 180 for residues of the nematicide
Pseudomonas oryzihabitans strain
SYM23945 in or on all food
commodities. The petitioner believes no
analytical method is needed because
genomic analysis and in-depth literature
analysis indicate no metabolites of
concern are produced. Contact: BPPD.

2. PP 3F9071. EPA-HQ-OPP-2023—
0621. Indigo Ag, Inc., 500 Rutherford
Ave., Charlestown, MA 02129, requests
to establish an exemption from the
requirement of a tolerance in 40 CFR
part 180 for residues of the fungicide
Bacillus aryabhattai strain SYM36613
in or on all food commodities. The
petitioner believes no analytical method
is needed because an exemption from
the requirement of a tolerance is being
proposed. Contact: BPPD.

C. New Tolerances for Non-Inerts

1. PP 2E9037. EPA-HQ-OPP-2023—
0077. IR-4, North Carolina State
University, 1730 Varsity Drive, Venture
IV, Suite 210, Raleigh, NC 27606,
requests, pursuant to section 408(d) of
the FFDCA, 21 U.S.C. 346a(d), to amend
40 CFR part 180 by establishing a
tolerance for residues of the insecticide
cyclaniliprole, 3-bromo-N-[2-bromo-4-
chloro-6-[[(1-cyclopropylethyl)amino]
carbonyl]phenyl]-1-(3-chloro-2-
pyridinyl)-1H-pyrazole-5-carboxamide,
including its metabolites and
degradates, in or on the raw agricultural
commodity vegetable, cucurbit, group 9
at 0.3 ppm. Adequate analytical
methods for determining dodine in/on
appropriate raw agricultural
commodities and processed
commodities have been developed and
validated. Contact: RD.

2. PP 2E9039. EPA-HQ-OPP-2023-
0639. Bayer CropScience, AG, 800 N.
Lindbergh Blvd. St. Louis, MO 63141,
requests to establish a tolerance in 40
CFR part 180 for residues of the
insecticide and miticide, Spiromesifen,
in or on oranges at 0.15 ppm and orange
oil at 40 ppm. The High-Performance
Liquid Chromatography/mass
spectrometry (LC/MS/MS) is used to
measure and evaluate the chemical
residues of Spiromesifen and residues of
the metabolites, Spiromesifen-enol.
Contact: RD.

3. PP 3E9052. EPA-HQ-OPP-2023-
0259. IR-4, North Carolina State
University, 1730 Varsity Drive, Venture
IV, Suite 210, Raleigh, NC 27606,
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requests to establish tolerances in 40
CFR 180.622 for residues of the
fungicide, ethaboxam, (RS)-N-[cyano(2-
thienyl)methyl]-4-ethyl-2-
(ethylamino)thiazole-5-carboxamid in or
on the raw agricultural commodity: Leaf
petiole vegetable subgroup 22B at 0.15
parts per million. An adequate
enforcement methodology LC/MS/MS is
available to measure and evaluate the
residues of ethaboxam to enforce the
tolerance expression. Contact: RD.

Authority: 21 U.S.C. 346a.

Dated: January 26, 2024.
Delores Barber,
Director, Information Technology and
Resources Management Division, Office of
Program Support.
[FR Doc. 2024—02805 Filed 2—8—24; 8:45 am]
BILLING CODE 6560-50-P

Federal Communications Commission.
Marlene Dortch,

Secretary.

[FR Doc. 2024—-02624 Filed 2—8-24; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[WC Docket No. 17-84; Report No. 3209;
FR ID 201345]

Petitions for Reconsideration of Action
in Rulemaking Proceeding

AGENCY: Federal Communications
Commission.

ACTION: Petition for Reconsideration;
correction.

SUMMARY: The Federal Communications
Commission published a document in
the Federal Register on January 29,
2024, announcing the dates for filing
oppositions and replies to a Petition for
Reconsideration of Action in a
Rulemaking Proceeding in WC Docket
No. 17-84, adopted by the Commission
on December 13, 2023. There is an error
in the Dates section of this document,
incorrectly setting the deadline for
replies to oppositions as February 8,
2024 rather than February 23, 2024.
DATES: February 9, 2024.

FOR FURTHER INFORMATION CONTACT: For
further information, please contact
Michael Ray, Competition Policy
Division, Wireline Competition Bureau,
at Michael.Ray@fcc.gov, 202—418-0357.
SUPPLEMENTARY INFORMATION:

Correction

In the Federal Register of January 29,
2024, in FR Doc. 2024—-01633, on page
5439, in the third column, fourth
paragraph from the bottom, correct the
“Dates” caption to read:

DATES: Oppositions to the Petitions
must be filed on or before February 13,
2024. Replies to oppositions must be
filed on or before February 23, 2024.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 240130-0031]
RIN 0648-BM75

Pacific Halibut Fisheries of the West
Coast; 2024 Catch Sharing Plan and
Recreational Fishery Management
Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes to approve
changes to the Pacific Halibut Catch
Sharing Plan for the International
Pacific Halibut Commission’s regulatory
Area 2A off Washington, Oregon, and
California. In addition, NMFS proposes
to implement new management
measures for the 2024 recreational
fisheries in Area 2A that are not
implemented through the International
Pacific Halibut Commission (IPHC).
These measures include the recreational
fishery seasons and subarea allocations
for Area 2A. This action would also add
a new inseason management provision
to transfer anticipated uncaught
recreational fishery allocation between
states. Additionally, this action
proposes to establish a new
management line at Point Arena, CA,
creating two subareas with separate
allocations off California. These actions
are intended to conserve Pacific halibut
and provide angler opportunity where
available.

DATES: Comments on the proposed rule
must be received on or before March 11,
2024.

ADDRESSES: Submit your comments,
identified by NOAA-NMFS—-2024—-0014,
by either of the following methods:

o Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2024-0014 in the Search
box. Click on the “Comment” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Jennifer Quan, Regional Administrator,
¢/o0 Melissa Mandrup, West Coast
Region, NMFS, 501 W Ocean Blvd.,
Long Beach, CA 90802.

Instructions: NMFS may not consider
comments if they are sent by any other
method, to any other address or
individual, or received after the
comment period ends. All comments
received are a part of the public record
and NMFS will post them for public
viewing on https://www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender is
publicly accessible. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

Docket: This rule is accessible via the
internet at the Office of the Federal
Register website at https://
www.federalregister.gov. Background
information and documents are
available at the NMFS West Coast
Region Pacific Halibut Recreational
Fishery website at https://
www.fisheries.noaa.gov/action/2023-
pacific-halibut-recreational-fishery and
at the Council’s website at http://
www.pcouncil.org. Other comments
received may be accessed through
Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Melissa Mandrup, phone: 562-980—
3231 or email: melissa.mandrup@
noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

The Northern Pacific Halibut Act of
1982 (Halibut Act), 16 U.S.C. 773-773k,
gives the Secretary of Commerce
responsibility for implementing the
provisions of the Convention between
Canada and the United States for the
Preservation of the Halibut Fishery of
the North Pacific Ocean and Bering Sea
(Halibut Convention), signed at Ottawa,
Ontario, on March 2, 1953, as amended
by a Protocol Amending the Convention
(signed at Washington, DC, on March
29, 1979). The Halibut Act requires that
the Secretary of Commerce adopt
regulations to carry out the purposes
and objectives of the Halibut
Convention and Halibut Act (16 U.S.C.
773c). Additionally, as provided in the
Halibut Act, the regional fishery
management councils having authority
for the geographic area concerned may
develop, and the Secretary of Commerce
may implement, regulations governing
Pacific halibut fishing in in U.S. waters
that are in addition to, and not in


https://www.fisheries.noaa.gov/action/2023-pacific-halibut-recreational-fishery
https://www.fisheries.noaa.gov/action/2023-pacific-halibut-recreational-fishery
https://www.fisheries.noaa.gov/action/2023-pacific-halibut-recreational-fishery
https://www.federalregister.gov
https://www.federalregister.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:melissa.mandrup@noaa.gov
mailto:melissa.mandrup@noaa.gov
http://www.pcouncil.org
http://www.pcouncil.org
mailto:Michael.Ray@fcc.gov
https://regulations.gov

9106

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Proposed Rules

conflict with, approved International
Pacific Halibut Commission (IPHC)
regulations (16 U.S.C. 773c(c)).

At its annual meeting January 22-26,
2024, the IPHC recommended an Area
2A catch limit also known as the
Fishery Constant Exploitation Yield
(FCEY) for 2024. This FCEY is derived
from the total constant exploitation
yield (TCEY) for Pacific halibut, which
includes commercial discards and
bycatch estimates calculated using a
formula developed by the IPHC. The
2024 TCEY and FCEY for Area 2A will
be published as part of a separate
rulemaking.

As provided in the Halibut Act at 16
U.S.C. 773b, the Secretary of State, with
the concurrence of the Secretary of
Commerce, may accept or reject, on
behalf of the United States, regulations
recommended by the IPHC in
accordance with the Convention.
Following acceptance by the Secretary
of State, the annual management
measures promulgated by the IPHC are
published in the Federal Register to
provide notice of their immediate
regulatory effectiveness and to inform
persons subject to the regulations of
their restrictions and requirements (50
CFR 300.62). Allocations based on
IPHC’s recommended 2024 Area 2A
FCEY will be subject to acceptance by
the Secretary of State with concurrence
by the Secretary of Commerce and will
be included in the final rule.

Since 1988, the Pacific Fishery
Management Council (Council) has
developed a Catch Sharing Plan that
allocates the IPHC regulatory Area 2A
Pacific halibut FCEY between treaty
tribal and non-tribal harvesters, and
among non-tribal commercial and
recreational (sport) fisheries. NMFS has
implemented at 50 CFR 300.63 et seq.
certain provisions of the Catch Sharing
Plan and implemented annual rules
containing annual management
measures consistent with the Catch
Sharing Plan. In 1995, the Council
recommended and NMFS approved a
long-term Area 2A Catch Sharing Plan
(60 FR 14651, March 20, 1995). NMFS
has been approving adjustments to the
Area 2A Catch Sharing Plan based on
Council recommendations each year to
address the changing needs of these
fisheries. While the full Catch Sharing
Plan is not published in the Federal
Register, it is made available on the
Council website.

This rule proposes to approve the
changes the Council recommended at its
November 2023 meeting to the Catch
Sharing Plan for Area 2A. The
recommended changes to the Catch
Sharing Plan were developed through
the Council’s public process over

multiple meetings. This rule also
proposes to implement recreational
Pacific halibut fishery management
measures for 2024, which include
season opening and closing dates. These
management measures are consistent
with the recommendations made by the
Council in the 2024 Catch Sharing Plan
as modified based on its 2023
recommendations and are detailed
below.

Proposed Changes to the Area 2A Catch
Sharing Plan

Each year at the Council’s September
meeting, members of the public have an
opportunity to propose changes to the
Catch Sharing Plan for consideration by
the Council. At the September 2023
Council meeting, per the typical annual
process, the Washington Department of
Fish and Wildlife (WDFW), Oregon
Department of Fish and Wildlife
(ODFW), and California Department of
Fish and Wildlife (CDFW) proposed
changes to the Catch Sharing Plan for
the fisheries that occur off of their
respective coasts.

At its November 2023 meeting, the
Council considered the results of state-
sponsored workshops on the proposed
changes to the Catch Sharing Plan, along
with public input provided at the
September and November 2023 Council
meetings, and made its
recommendations for modifications to
the Catch Sharing Plan. NMFS proposes
to approve all the Council’s
recommended changes to the Catch
Sharing Plan, which are discussed
below.

1. In multiple sections of the Catch
Sharing Plan, the Council recommended
administrative changes to the
management objectives and fishery
flexibility language contained in the
Catch Sharing Plan. These changes are
intended to provide consistency and
clarity throughout the document. The
Council also recommended changes to
section 5.7.5 that would allow
incidental retention of Pacific halibut to
continue in the salmon troll fishery
beyond June 30 without the need for
NMFS to specifically notice that
continuation, improving efficiency.

2. In section 6.8 of the Catch Sharing
Plan, the Council recommended
creating a new management provision
that would allow NMFS to take inseason
action to reallocate or transfer
recreational fishery allocation between
states if one or more states was
projected to not fully attain their
recreational fishery allocation for the
current season. This new proposed type
of inseason action is intended to allow
greater utilization of overall Area 2A
recreational allocation by providing

additional angler opportunity later in
the season across a larger portion of the
coast.

3. The Council recommended changes
to Section 5.6.4 of the Catch Sharing
Plan regarding the notice and timing of
non-tribal directed commercial fishery
sequential season openings.
Specifically, NMFS proposes to
announce one or two open periods for
the non-tribal directed commercial
fishery each year, with intervals
between open periods anticipated to be
2 to 4 weeks. The intent of this change
is to allow more stability and certainty
for the fishery participants as the season
progresses. Management measures
regulating the non-tribal directed
commercial fishery are typically
established through a separate
rulemaking in the spring of each year.

4. In section 6.9.1(d) of the Catch
Sharing Plan, the Council recommended
that NMFS revise the season structure in
the Washington Puget Sound subarea to
allow fishing up to 7 days per week in
April, May, and June if the Area 2A
FCEY is at least 1.3 million pounds (lbs,
589.7 metric tons (mt)); if the Area 2A
FCEY is less than 1.3 million lbs (589.7
mt), then seasons may be open up to 5
days per week in April, May and June.

5. In section 6.9.2(d) of the Catch
Sharing Plan, the Council recommended
that NMFS revise the season structure in
the Washington North Coast subarea to
allow fishing up to 3 days per week in
May if the Area 2A FCEY is at least 1.3
million lbs (589.7 mt); and if the Area
2A FCEY is less than 1.3 million lbs
(589.7 mt), then allowing fishing up to
2 days per week.

6. In section 6.9.3(d) of the Catch
Sharing Plan, the Council recommended
that NMFS revise the season structure in
the Washington South Coast subarea to
allow fishing up to 3 days per week in
May and 8 days in June if sufficient
subarea allocation remains after April
30.

7. In section 6.10 of the Catch Sharing
Plan, the Council recommended that
NMFS revise the season structure in the
Columbia River subarea to allow fishing
during May and June.

8. In section 6.11(d)(ii) of the Catch
Sharing Plan, the Council recommended
that NMFS revise the season structure in
the Oregon central coast subarea Spring
all-depth fishery to allow additional
dates to be established every week, as
opposed to every other week, except
week(s) may be skipped to avoid
adverse tidal conditions. The potential
additional dates will be identified
preseason and may be opened if enough
subarea allocation is available to allow
for additional fishing days after the
spring season.
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9. In section 6.12 of the Catch Sharing
Plan, the Council recommended that
NMFS establish a new management line
at Point Arena, California (38°57.5’ N
lat.), to create two subareas off
California, along with a criteria and
management framework for the newly
established subarea south of Point
Arena, California. The area between the
Oregon/California border (42°00.00° N
lat.) and Point Arena would be called
the Northern California Coast subarea.
The area south of Point Arena would be
called the South of Point Arena subarea.
Sections 6.12.1 and 6.12.2 of the Catch
Sharing Plan were created to describe
the management measures for the
Northern California Coast subarea and
South of Point Arena subarea,
respectively. New management
measures for the proposed subareas
include 500 lbs (0.23 mt) of the
California recreational fishery allocation
to be assigned to the South of Point
Arena subarea, with the remaining
California recreational fishery allocation
to be assigned to the Northern California
Coast subarea. The South of Point Arena
subarea will be open from May 1 to
December 31 or until the 500 Ibs (0.23
mt) have been caught with a one-fish
daily bag limit. The Northern California
Coast subarea will be open May 1 and
closing November 15, or until the
allocation has been attained, and a one-
fish daily bag limit.

Additional discussion of these
changes is included in the materials
submitted to the Council at its
September and November meetings,
available at https://www.pcouncil.org/
council-meetings/previous-meetings/. A
version of the Catch Sharing Plan
including these changes can be found at
https://www.pcouncil.org/managed
fishery/pacific-halibut/.

Proposed 2024 Recreational Fishery
Management Measures

As described above, NMFS proposes
to implement recreational fishery
management measures, including
season dates for the 2024 fishery,
consistent with the Council’s
recommendations in the 2024 Catch
Sharing Plan. The Catch Sharing Plan
includes a framework for setting days
open for fishing by subarea; under this
framework, each state submits final
recommended season dates annually to
NMFS during the proposed rule
comment period. However, this
proposed rule contains preliminary
dates based on the Catch Sharing Plan
framework and/or recommendations
received to date.

After the opportunity for public
comment, including comments from
WDFW, ODFW, and CDFW after each

state has concluded its public meetings
gathering input on season dates, NMFS
will publish a final rule approving the
Catch Sharing Plan and promulgating
the annual management measures for
the Area 2A recreational fishery, as
required by implementing regulations at
50 CFR 300.63(b)(1). If there is any
discrepancy between the Catch Sharing
Plan and federal regulations, federal
regulations take precedence.

2024 Annual Recreational Management
Measures

NMFS proposes recreational fishing
subareas, allocations, and fishing dates
as described below. These provisions
may be modified through inseason
action consistent with 50 CFR 300.63(c).
Inseason actions taken by NMFS will be
published in the Federal Register. In
addition to publication in the Federal
Register, NMFS will make the public
aware of inseason management actions
by a telephone hotline, (206) 526—-6667
or (800) 662—9825, and fishery bulletins
administered through email by NMFS
West Coast Region. Since provisions of
these regulations may be changed by
inseason actions, recreational anglers
are encouraged to monitor the telephone
hotline and subscribe to receive fishery
bulletin emails for current information
for the area in which they are fishing.
All recreational fishing in Area 2A is
managed on a “port of landing” basis,
whereby any Pacific halibut landed into
a port counts toward the allocation for
the area in which that port is located,
and the regulations governing the area
of landing apply, regardless of the
specific area of catch.

Washington Puget Sound and the U.S.
Convention Waters in the Strait of Juan
de Fuca

The subarea allocation for landings
into ports in Puget Sound and the U.S.
waters in the Strait of Juan de Fuca will
be provided in the final rule based on
the allocation formula in the Catch
Sharing Plan.

(a) If the 2024 Area 2A FCEY is 1.3
million lbs (589.7 mt) or greater, NMFS
is proposing to open the Puget Sound
and the U.S. Convention Waters in the
Strait of Juan de Fuca fishery on April
4 through June 30, 7 days a week. If the
subarea allocation remains for at least
another full day of fishing after June 30,
NMFS may take inseason action to
reopen the fishery in August, up to 7
days per week, through September. The
area will be closed when there is not
sufficient subarea allocation for another
full day of fishing. If the 2024 Area 2A
FCEY is less than 1.3 million 1bs (589.7
mt), then NMFS proposes to open the
fishery every Thursday, Friday,

Saturday, Sunday, and Monday from
April 4 through June 30. If the subarea
allocation remains for at least another
full day of fishing after June 30, NMFS
may take inseason action to reopen the
fishery in August, up to 7 days per
week, through September. The area will
be closed when there is not sufficient
subarea allocation for another full day of
fishing. Any inseason action, including
closures, will be announced in
accordance with Federal regulations at
50 CFR 300.63(c) and on the NMFS
hotline at (206) 526—6667 or (800) 662—
9825.

(b) The daily bag limit is one Pacific
halibut of any size per person.

Washington North Coast Subarea

The allocation for landings into ports
in the Washington North Coast subarea
will be provided in the final rule based
on the allocation formula in the Catch
Sharing Plan.

(a) If the Area 2A 2024 FCEY is
greater than 1.3 million lbs (589.7 mt),
NMFS is proposing to open the
Washington North Coast fishery:

e every Thursday, Friday, and
Saturday from May 2 through May 18;

e Friday, May 24 and Sunday, May
26; and

e every Thursday, Friday, Saturday,
and Sunday from May 30 through June
30.

If the subarea allocation remains for at
least another full day of fishing after
June 30, NMFS may take inseason
action to reopen the fishery in August,
up to 7 days per week, through
September. The area will be closed
when there is not sufficient subarea
allocation for another full day of fishing.
Any inseason action, including closures,
will be announced in accordance with
Federal regulations at 50 CFR 300.63(c)
and on the NMFS hotline at (206) 526—
6667 or (800) 662—9825. If the 2024 Area
2A FCEY is less than 1.3 million 1bs
(589.7 mt), then NMFS is proposing to
open the fishery:

e every Thursday and Saturday from
May 2 through May 20;

e Friday, May 24 and Sunday, May
26;

e and every Thursday, Friday,
Saturday, and Sunday from May 30
through June 30.

If the subarea allocation remains for at
least another full day of fishing after
June 30, NMFS may take inseason
action to reopen the fishery in August,
up to 7 days per week, through
September. The area will be closed
when there is not sufficient subarea
allocation for another full day of fishing.
Any inseason action, including closures,
will be announced in accordance with
Federal regulations at 50 CFR 300.63(c)


https://www.pcouncil.org/council-meetings/previous-meetings/
https://www.pcouncil.org/council-meetings/previous-meetings/
https://www.pcouncil.org/managed_fishery/pacific-halibut/

9108

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Proposed Rules

and on the NMFS hotline at (206) 526—
6667 or (800) 662—9825.

(b) The daily bag limit is one Pacific
halibut of any size per person.

Washington South Coast Subarea

The allocation for landings into ports
in the South Coast subarea will be
provided in the final rule based on the
allocation formula in the Catch Sharing
Plan. The South Coast subarea has a
primary and a nearshore fishery.

(a) NMFS is proposing to open the
Washington South Coast primary fishery
every Thursday, Sunday, and Tuesday
from May 2 through May 21 and on
Thursday, May 23. If sufficient subarea
allocation remains, the primary fishery
will reopen June 13, 16, 18, 20, 23, 25,
27, and 30 or until there is not sufficient
subarea allocation for another full day of
fishing. If the subarea allocation remains
for at least another full day of fishing
after June 30, NMFS may take inseason
action to reopen the fishery in August,
up to 7 days per week, through
September. The area will be closed
when there is not sufficient subarea
allocation for another full day of fishing.
Any inseason action, including closures,
will be announced in accordance with
Federal regulations at 50 CFR 300.63(c)
and on the NMFS hotline at (206) 526—
6667 or (800) 662—9825.

When the South Coast subarea
primary fishery does not have sufficient
allocation to open for at least another
full day of fishing, any remaining
primary fishery allocation will be used
to open a nearshore fishery. The
nearshore fishery will open the first
Saturday after the closure of the primary
fishery and will be open 7 days per
week until there is not sufficient
nearshore fishery allocation remaining
for another full day of fishing, at which
point the area will be closed. Any
inseason action will be announced in
accordance with Federal regulations at
50 CFR 300.63(c) and on the NMFS
hotline at (206) 526—6667 or (800) 662—
9825.

If the primary fishery is closed prior
to September 30 and there is not
sufficient allocation remaining for at
least a full day of fishing in the
nearshore fishery, NMFS may take
inseason action to transfer any
remaining subarea allocation to another
Washington coastal subarea, in
accordance with Federal regulations at
50 CFR 300.63(c).

(b) The daily bag limit is one Pacific
halibut of any size per person.

Columbia River Subarea

The allocation for landings into ports
in the Columbia River subarea will be
provided in the final rule based on the

allocation formula in the Catch Sharing
Plan. The Columbia River subarea has
an all-depth fishery and a nearshore
fishery.

(a) For the all-depth fishery, NMFS
proposes to open the fishery as follows:

e every Thursday, Sunday, and
Tuesday from May 2 through May 21;

e Thursday, May 23 and Sunday, May
26; and

e every Thursday, Sunday, and
Tuesday from May 30 through June 30.

If the subarea allocation remains for at
least another full day of fishing after
June 30, NMFS may take inseason
action to reopen the fishery in August,
up to 7 days per week, through
September. The area will be closed
when there is not sufficient subarea
allocation for another full day of fishing.
Any remaining subarea allocation may
be transferred inseason to other
Washington or Oregon subareas by
NMEF'S in proportion to the allocation
formula in the Catch Sharing Plan, in
accordance with Federal regulations at
50 CFR 300.63(c). Any inseason action,
including closures and reallocation, will
be announced in accordance with
Federal regulations at 50 CFR 300.63(c)
and on the NMFS hotline at (206) 526—
6667 or (800) 662—9825.

For the nearshore fishery, NMFS is
proposing to open the fishery every
Monday, Tuesday, and Wednesday from
May 6 through September 30 until there
is not sufficient nearshore fishery
allocation remaining for another full day
of fishing, at which point the area will
be closed. Any closure will be
announced in accordance with Federal
regulations at 50 CFR 300.63(c)(3) and
on the NMFS hotline at (206) 526—6667
or (800) 662—9825.

(b) The daily bag limit is one Pacific
halibut of any size per person.

Oregon Central Coast Subarea

The allocation for landings into ports
in the Oregon Central Coast subarea will
be provided in the final rule based on
the allocation formula in the Catch
Sharing Plan. The Oregon Central Coast
subarea has a nearshore, a spring all-
depth, and a summer all-depth fishery.

(a) The allocation to the nearshore
fishery will be provided in the final rule
based on the allocation formula in the
Catch Sharing Plan. NMFS is proposing
to open the nearshore fishery 7 days per
week from May 1 through October 31 if
the nearshore fishery allocation is
25,000 lbs (11.3 mt) or more or from
June 1 through October 31 if the
nearshore fishery allocation is less than
25,000 lbs (11.3 mt). The area will be
closed when there is not sufficient
subarea allocation for another full day of
fishing. Any closure will be announced

in accordance with Federal regulations
at 50 CFR 300.63(c)(3) and on the NMFS
hotline at (206) 526—6667 or (800) 662—
9825.

The allocation to the spring all-depth
fishery will be provided in the final rule
based on the allocation formula in the
Catch Sharing Plan. If the spring all-
depth fishery the allocation is greater
than 100,000 Ibs (45.4 mt), NMFS is
proposing to open the spring all-depth
fishery up to 7 days per week from May
1 through July 31. The area will be
closed when there is not sufficient
subarea allocation for another full day of
fishing. If the spring all-depth fishery
allocation is 100,000 lbs (45.4 mt) or
less, NMFS is proposing to open the
fishery every Thursday, Friday and
Saturday from May 9 through July. The
area will close when there is not
sufficient subarea allocation for another
full day of fishing. Any closure will be
announced in accordance with Federal
regulations at 50 CFR 300.63(c)(3) and
on the NMFS hotline at (206) 526—6667
or (800) 662—9825.

The allocation to the summer all-
depth fishery will be provided in the
final rule based on the allocation
formula in the Catch Sharing Plan. If the
overall Area 2A allocation is 700,000 lbs
(317.5 mt) or greater and the summer
all-depth fishery allocation is less than
60,000 lbs (27.2 mt), NMFS is proposing
to open the summer all-depth fishery
every Friday and Saturday from August
2 through October 31. The area will
close when there is not sufficient
subarea allocation for another full day of
fishing. If the summer all-depth fishery
allocation is 60,000 lbs (27.2 mt) or
greater, NMFS proposes to open the
summer all-depth fishery every other
Thursday, Friday, and Saturday from
August 1 through October 31. The area
will close when the remaining
combined spring all-depth fishery and
summer all-depth fishery allocations in
the Oregon Central Coast subarea is not
sufficient for another full day of fishing.
Any closure will be announced in
accordance with Federal regulations at
50 CFR 300.63(c)(3) and on the NMFS
hotline at (206) 526—6667 or (800) 662—
9825.

NMFS may take inseason action to
reopen the summer all-depth fishery if
sufficient subarea allocation remains for
additional fishing days after the first
scheduled open period, August 2-3. If,
after August 3, 60,000 lbs (27.2 metric
tons (mt)) or more remains from the
combined nearshore, spring all-depth,
and summer all-depth fishery
allocations, NMFS may take inseason
action to reopen the summer all-depth
fishery every Thursday, Friday, and
Saturday beginning August 15 and/or
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allow fishing up to 7 days a week
beginning September 1 through October
31 or until there is not sufficient subarea
allocation remaining for another full day
of fishing, at which point the fishery
will be closed. If, after September 3,
30,000 lbs (13.6 mt) or greater remains
from the combined nearshore, spring
all-depth, and summer all-depth fishery
allocations and the summer all-depth
fishery is not already open every
Thursday, Friday and Saturday, NMFS
may take inseason action to reopen the
summer all-depth fishery every
Thursday, Friday, and Saturday
beginning September 5 through October
31 until there is not sufficient subarea
allocation for another full day of fishing,
at which point the area will be closed.
NMFS will announce when the summer
all-depth fishery will reopen and the
bag limit in accordance with Federal
procedures at 50 CFR 300.63(c) and on
the NMFS hotline (206) 526—6667 or
(800) 662-9825.

(b) The daily bag limit is one Pacific
halibut of any size per person. If the
Central Oregon Coast subarea allocation
(all-depth and nearshore combined) is
200,000 lbs (90.7 mt) or greater, NMFS
may take inseason action to set the daily
bag limit at two fish per day. NMFS will
announce bag limits in accordance with
Federal procedures at 50 CFR 300.63(c)
and on the NMFS hotline (206) 526—
6667 or (800) 662—-9825.

Southern Oregon Coast Subarea

The allocation for landings into ports
in the Southern Oregon subarea will be
provided in the final rule based on the
allocation formula in the Catch Sharing
Plan.

(a) NMFS is proposing to open the
fishery May 1 through October 31 or
until there is not sufficient subarea
allocation for another full day of fishing,
at which point the area will be closed.
Any closure will be announced in
accordance with Federal regulations at
50 CFR 300.63(c)(3) and on the NMFS
hotline at (206) 526—6667 or (800) 662—
9825.

(b) The daily bag limit is one Pacific
halibut of any size per person unless
otherwise specified through inseason
action. NMFS will announce any bag
limit changes in accordance with
Federal procedures at 50 CFR 300.63(c)
and on the NMFS hotline (206) 526—
6667 or (800) 662—9825.

Northern California Coast Subarea

The Northern California Coast subarea
is located south of the OR/CA border
(42°00.00" N lat.) to Point Arena
(38°57.5” N lat.). The allocation for
landings into ports in the Northern
California Coast subarea will be

provided in the final rule based on the
allocation formula in the Catch Sharing
Plan.

(a) NMFS is proposing to open the
fishery May 1 through November 15 or
until there is not sufficient subarea
allocation for another full day of fishing,
at which point the area will be closed.
NMFS will announce any closure in
accordance with Federal procedures at
50 CFR 300.63(c) and on the NMFS
hotline (206) 526—6667 or (800) 662—
9825.

(b) The daily bag limit is one Pacific
halibut of any size per person.

South of Point Arena Subarea

The South of Point Arena subarea is
located south of Point Arena (38°57.5’ N
lat.) to the U.S./Mexico border. The
allocation for landings into ports in the
South of Point Arena subarea will be
provided in the final rule based on the
allocation formula in the Catch Sharing
Plan.

(a) NMFS is proposing to open the
fishery May 1 through December 31 or
until there is not sufficient subarea
allocation for another full day of fishing,
at which point the area will be closed.
NMFS will announce any closure in
accordance with Federal procedures at
50 CFR 300.63(c)(3) and on the NMFS
hotline (206) 526—6667 or (800) 662—
9825.

(b) The daily bag limit is one Pacific
halibut of any size per person.

Additional Recreational Management
Measures

In addition to the state-specific
recreational fishing measures described
above, NMFS also proposes to create a
new management provision that would
allow NMFS to take inseason action to
reallocate or transfer anticipated
uncaught recreational fishery
allocation * between states for 2024 and
beyond. At the June 2023 Council
meeting, it was identified that, in recent
years, under-attainment of the state
recreational fishery allocations has
occurred. During the same meeting, the
Groundfish Advisory Subpanel and the
Salmon Advisory Subpanel supported
the development of an inseason
management provision that would allow
for transfer of the unused recreational
fishery allocation between all the states
to better utilize the Area 2A FCEY.

While each year NMFS, in working
with the Council and states, establishes
state-specific season structures and
management measures intended to fully
attain the state’s recreational fishery

1Recreational subarea allocations are in net
pounds, the weight of Pacific halibut that is without
gill and entrails, head-off, washed and without
slime and ice.

allocation and management objectives,
partial attainment of a state recreational
fishery allocation may occur, which
contributes to lower attainment of the
overall Area 2A FCEY. Certain existing
inseason action provisions were
intended as tools to achieve full
attainment, such as modifying bag limits
or the transfer of uncaught allocations
within the Washington subareas and
from the Columbia River subarea to
other Washington and Oregon subareas
as specified at 50 CFR 300.63(c)(6).
However, under-attainment of the state
recreational fishery allocations has still
occurred despite these efforts to modify
management measures inseason to meet
the needs of the fishery.

To address under-attainment of the
state recreational fishery allocations, the
Council, states, and advisory bodies,
through the Council’s public process at
the September and November 2023
meetings, developed the framework for
a new type of inseason action to transfer
anticipated uncaught recreational
allocation between states for greater
utilization of overall Area 2A
recreational allocation by providing
additional angler opportunity across a
larger portion of the coast later in the
season. This framework was included in
the recommendation to NMFS as part of
the 2024 recreational fishery
management measures.

Under this proposed inseason action
provision, if, through consultation with
an applicable state, NMFS determines
that a state will be unable or unlikely to
attain their originally established
recreational allocation for that fishing
year, then NMFS may transfer any
anticipated uncaught recreational
fishery allocation between states. Under
such a scenario, NMFS would reallocate
the net pounds available equally to each
of the other two states. Should one state
decline any portion of the additional
allocation or NMFS determined that a
receiving state would not be able to
fully utilize the additional allocation, a
portion or the full amount of the
anticipated uncaught recreational
fishery subarea allocation would go to
the remaining state. NMFS will
announce any inseason action in
accordance with Federal procedures at
50 CFR 300.63(c)(6) and on the NMFS
hotline (206) 526—6667 or (800) 662—
9825.

At the September and November
Council meetings CDFW proposed, and
Council subsequently recommended to
NMFS, to establish a new management
line at Point Arena, CA (38°57.5" N lat.)
and create two subareas off California.
The area between the OR/CA border
(42°00.00” N lat.) and Point Arena
would be called the Northern California
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Coast subarea. The area south of Point
Arena would be called the South of
Point Arena subarea. The area
represented by the proposed Northern
California Coast subarea is where the
majority of targeted recreational fishing
for Pacific halibut occurs off California.
The intent of proposing the new South
of Point Arena subarea is to be able to
structure management in this area to
better accommodate the de minimis
retention of Pacific halibut catch that
occurs in recreational fisheries not
directly targeting Pacific halibut in this
area. Additionally, the proposed season
structure for the South of Point Arena
subarea includes opening May 1 and
closing December 31, or until there is
not sufficient subarea allocation
remaining for another full day of fishing
and the area is therefore closed, and a
one-fish daily bag and possession limit.
This proposed closing date of December
31 is 46 days later in the year than has
been past practice and what is proposed
to be maintained for the Northern
California Coast subarea, May 1 through
November 15. NMFS would announce
any closure in accordance with notice
procedures at 50 CFR 300.63(c)(3) and
on the NMFS hotline (206) 526—6667 or
(800) 662-9825. The CDFW proposal
and Council recommendation also
includes a 500 1bs (0.23 mt) subarea
allocation for the South of Point Arena
subarea to be subtracted from the
California recreational fishery
allocation, with the remainder of the
California recreational fishery allocation
to be assigned to the Northern California
Coast subarea.

The establishment of these two
subareas, including the separate subarea
allocations and closure dates, are
intended to allow anglers along more of
the California coast access to the
California recreational allocation while
reducing the potential for regulatory
discarding. In recent years, the
California recreational fishery has
closed in late July/early August. During
the summer Pacific halibut are known to
be encountered in other non-Pacific
halibut directed recreational fisheries in
the proposed subarea south of Point
Arena. Due to the California recreational
fishery typically closing in early
summer, these encountered fish must be
released. By reserving a de minimis
allocation to allow for retention in non-
Pacific halibut directed recreational
fisheries, the proposed subarea south of
Point Arena is intended to prevent
potential discard while maintaining the
conservation of Pacific halibut and
providing angler opportunity.

Classification

Under section 773 of the Halibut Act,
the Pacific Fishery Management Council
may develop, and the Secretary of
Commerce may implement, regulations
governing Pacific halibut fishing by U.S.
fishermen in Area 2A that are in
addition to, and not in conflict with,
approved IPHC regulations (16 U.S.C.
773c(c)). The proposed rule is consistent
with the Council and NMFS’s authority
under the Halibut Act.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities,
for the following reasons:

For Regulatory Flexibility Act (RFA)
purposes only, NMFS has determined
that charter boats targeting Pacific
halibut are all small businesses. Charter
fishing operations are classified under
NAICS code 487210, with a
corresponding Small Business
Association size standard of $14 million
in annual receipts (13 CFR 121.201).

This proposed rule would revise
various recreational fishing management
measures, add an inseason mechanism
to transfer anticipated uncaught
recreational fishery allocation between
states, and establish a new management
line at Point Arena, CA, creating two
subareas with separate allocations
within California. This proposed rule
would open the recreational fishery
with 2024 season dates and subarea
allocations impacting charter boats,
anglers, and businesses relying on
recreational fishing across all of Area
2A. These changes were uncontroversial
throughout the Council’s public process,
and overall participation in the
recreational fisheries is not expected to
change. There are no large entities
involved in the Pacific halibut fisheries
off the West Coast. Since this action will
only impact recreational charter vessels
in Area 2A (no commercial fishing
entities are directly affected by this
rule), which are small entities, none of
these changes will have a
disproportionately negative effect on
small entities versus large entities.
Private vessels used for recreational
fishing are not businesses and are
therefore not included in the RFA
analysis.

In 2023, NMFS issued 136 licenses to
the charter boat fleet for Area 2A.
Recent information on charter boat
activity is not available; however,

historically, approximately 60 percent
of charter boat license holders have
participated in the Pacific halibut
recreational fishery. Thus, based on
historical information, NMFS assumes a
majority of license holders may be
affected by these regulations as those
vessels operate in Area 2A. The major
effect of Pacific halibut management on
small entities (i.e., profitability) will be
from the catch limit decisions (i.e.,
FCEYs) made by the IPHC at its annual
meeting January 22-26, 2024, a decision
independent from this proposed action.
This proposed action would implement
non-controversial management
measures that NMFS believes will
provide increased recreational
opportunities under the IPHC
allocations with minimal positive
economic effects. Therefore, the
proposed rule is unlikely to affect the
profitability of the recreational fishery
or the small charter fishing businesses
that target Pacific halibut.

For the reasons described above, the
proposed action, if adopted, will not
have a significant economic impact on
a substantial number of small entities.
As aresult, an initial regulatory
flexibility analysis is not required and
none has been prepared.

This proposed rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995.

List of Subjects in 50 CFR Part 300

Administrative practice and
procedure, Antarctica, Canada, Exports,
Fish, Fisheries, Fishing, Imports,
Indians, Labeling, Marine resources,
Reporting and recordkeeping
requirements, Russian Federation,
Transportation, Treaties, Wildlife.

Dated: January 30, 2024.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS proposes to amend 50
CFR part 300, subpart E, as follows:

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

Subpart E—Pacific Halibut Fisheries

m 1. The authority citation for part 300,
subpart E, continues to read as follows:

Authority: 16 U.S.C. 773-773k.
m 2. In § 300.63 revise paragraphs

(c)(5)(iii), (6){)(F), (ii)(E) through (G) to
read as follows:
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§300.63 Catch sharing plan and domestic
management measures in Area 2A.

* * * * *

(C) * x %
(5) * x %

(iii) California. The California
recreational fishery is divided into the
following subareas:

(A) Northern California Coast
Subarea. The Northern California Coast
subarea is located south of the OR/CA
border (42°00.00" N lat.) to Point Arena
(38°57.5" N lat.).

(B) South of Point Arena Subarea. The
South of Point Area subarea is located
south of Point Arena (38°57.5" N lat.) to
the U.S./Mexico border.

(6) * *x %

(i) * % %

(F) If any state is projected to not
utilize its respective recreational
allocation by the end of the fishing
season, NMFS may take inseason action
to transfer any projected unused
allocation to another state. After a state
notifies NMFS of the amount of their
recreational subarea allocation in net
pounds that is projected to be unused
after accounting for state management
objectives, NMFS may take inseason
action to reallocate the amount of net
pounds available equally to the other
two states. If a state eligible to receive
the additional pounds declines all or
part of the additional pounds, or NMFS
determines a state is unlikely to use
additional allocation, a portion or the
full amount of the remainder would go
to the other state.

(ii) Inseason management provisions
include, but are not limited to, the
following:

* * * * *

(E) Modification of state recreational
allocation, including a shift in
recreational allocation from one state to
another;

(F) Modification of subarea allocation;
and

(G) Modification of the Stonewall
Bank Yelloweye Rockfish Conservation
Area (YRCA) restrictions off Oregon
using YRCA expansions as defined in
groundfish regulations at 50 CFR
660.70(g) or (h).

[FR Doc. 2024-02220 Filed 2—8-24; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[RTID 0648-XD180]

Pacific Island Fisheries; Standardized
Bycatch Reporting Methodologies

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of fishery
ecosystem plan amendments; request for
comments.

SUMMARY: NMFS announces that the
Western Pacific Fishery Management
Council (Council) proposes to amend
the five fishery ecosystem plans (FEP)
for fisheries in the Pacific Islands
Region. If approved, the FEPs would be
amended to update data collection
mechanisms identified as standardized
bycatch reporting methodologies
(SBRM) as needed, and revise
descriptions of SBRM for consistency
with current NMFS regulations. The
proposed action considers the best
available scientific, commercial, and
other information about the fisheries,
and supports the long-term
sustainability of fishery resources.

DATES: NMFS must receive comments
on the proposed amendment by April 9,
2024.

ADDRESSES: You may submit comments
on the proposed amendment, identified
by NOAA-NMFS-2023-0151, by either
of the following methods:

o Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and type
NOAA-NMFS-2023-0151 in the Search
box (note: copying and pasting the
FDMS Docket Number directly from this
document may not yield search results).
Click on the “Comment” icon, complete
the required fields, and enter or attach
your comments.

e Mail: Send written comments to
Sarah Malloy, Acting Regional
Administrator, NMFS Pacific Islands
Regional Office (PIRO), 1845 Wasp
Blvd., Bldg. 176, Honolulu, HI 96818.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on https://www.regulations.gov
without change. All personal identifying

information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

The Council and NMFS prepared a
draft omnibus amendment that
describes changes that would be made
to the FEPs. The draft amendment is
available from https://
www.regulations.gov or the Council,
1164 Bishop St., Suite 1400, Honolulu,
HI 96813, telephone 808-522-8220, fax
808-522-8226, https://
www.wpcouncil.org.

FOR FURTHER INFORMATION CONTACT:
Brett Schumacher, Sustainable Fisheries
Division, NMFS PIR, 808—-725-5176.
SUPPLEMENTARY INFORMATION: The
Council and NMFS manage Federal
fisheries in the Pacific Islands Region
pursuant to the Magnuson-Stevens
Fishery and Conservation and
Management Act (Magnuson-Stevens
Act). Management of these fisheries is
organized through five FEPs: the
American Samoa Archipelago FEP, the
Mariana Archipelago FEP, the Hawaii
Archipelago FEP, the Pacific Remote
Island Areas (PRIA) FEP, and the
Pelagic Fisheries of the Western Pacific
Region FEP. NMFS proposes to amend
these FEPs.

Section 303(a)(11) of the Magnuson-
Stevens Act requires that the FEPs
establish a standardized bycatch
reporting methodology for each fishery.
On January 19, 2017, NMFS published
a final rule (82 FR 6317) establishing
national guidance regulations at 50 CFR
600.1600 through 600.1610 for
compliance with the Magnuson-Stevens
Act SBRM requirements. The SBRM
final rule requires the Council in
coordination with NMFS to review their
management plans and make any
necessary changes to be consistent with
published guidance. The final rule also
requires the Council to explain how the
SBRMs meet the stated purpose in the
rule based on the analysis of four
considerations: (1) characteristics of
bycatch in the fishery, (2) the feasibility
of the reporting methodology, (3) the
uncertainty of data resulting from the
methodology, and (4) how the data will
be used to assess the amount and type
of bycatch in the fishery (60 CFR
600.1610(a)).

Current descriptions of SBRM for
Pacific Island fisheries were approved
in 1999 (64 FR 19067, April 19, 1999)
and 2003 (68 FR 46112, August 5, 2003)
as part of omnibus bycatch amendments
and later incorporated into the five FEPs
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in. As such, the descriptions of bycatch
characteristics and data collection
methods pre-date the 2017 SBRM rule,
and do not describe SBRM consistent
with current regulations.

The Council completed a consistency
review of all five FEPs in 2021, and took
final action at their 187th meeting on
September 21, 2021, to recommend an
omnibus amendment for all FEPs to
establish consistency with SBRM
regulations, clarify language for SBRM,
and explain how the SBRM in each FEP
meets the purpose as defined in the
2017 SBRM rule.

The proposed amendment would
update data collection mechanisms
identified as SBRM as needed, and
revise descriptions of SBRM in each

FEP for consistency with current
regulations. The proposed amendments
to the FEPs are administrative in nature
and would not change any fishery data
collection, recording, or reporting
methods or requirements, and would
not implement any new regulations.
Therefore, the amendments would not
affect any fishery in terms of gear used;
area fished; seasonality; species caught;
level of catch or effort; bycatch of target
stocks, non-target stocks, or protected
species; or any other aspect of any
fishery. Also, the amendments would
not add any additional administrative or
enforcement requirements. Therefore no
effects of the proposed omnibus
amendment are expected with respect to

the natural environment in the Pacific
Islands Region; social, economic, or
cultural conditions related to any
fishery; or to the administration and
enforcement of any fishery.

NMFS must receive comments on the
proposed amendment by April 9, 2024,
for consideration in the decision to
approve, partially approve, or
disapprove the amendment.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 5, 2024.
Everett Wayne Baxter,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2024—02642 Filed 2—-8—24; 8:45 am]
BILLING CODE 3510-22-P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Employment
Records Collection From Implementing
Partners of Contracts in Afghanistan

AGENCY: United States Agency for
International Development (USAID).
ACTION: Notice of emergency OMB
approval.

SUMMARY: In accordance with the
emergency review procedures of the
Paperwork Reduction Act of 1995
(PRA), USAID is requesting emergency
approval from the Office of Management
and Budget (OMB) for a new data
collection survey on employees of the
Implementing Partners of USAID
contracts in Afghanistan for the purpose
of facilitating the Special Immigrant
Visa (SIV) Chief Of Mission (COM)
approval process overseen by the
Department of State.

DATES: USAID plans to collect this
information starting from the second
week of February, 2024.

FOR FURTHER INFORMATION CONTACT:
Sulieman Hedayat, Management and
Program Analyst, U.S. Agency for
International Development Afghanistan
Partner Relocation Task Force, by email
at afghansiv@usaid.gov or by phone at
202-712-1914.

SUPPLEMENTARY INFORMATION: Pursuant
to 5 CFR 1320.13, the Agency submitted
a request for emergency approval to
collect new information on the
employment records of full-time Afghan
employees from USAID contractors in
Afghanistan.

Description of Proposed Use of
Information: The information will
include employee details such as dates
of employment and contract number,
which will be used to verify
employment as part of the COM
approval step of the SIV application

process. This information will be
collected via email through encrypted
Microsoft Excel spreadsheets.

Estimated Time Burden: The total
amount of time estimated for this data
collection is less than 1,000 hours
(considered at 3 hours per partner for an
estimated 300 contractors).

Kevin Brownawell,

Executive Director, Afghan Partner Relocation
Task Force USAID.

[FR Doc. 2024—02783 Filed 2—8-24; 8:45 am]|
BILLING CODE 6116-01-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Privacy Act of 1974; System of
Records

AGENCY: Agency for International for
Development (USAID).

ACTION: Notice of new privacy act
system of records.

SUMMARY: The Agency for International
Development (USAID) proposes to
establish a new system of records titled,
“USAID-38: Responsibility,
Safeguarding, and Compliance Case
Management System (RSC CMS)”’
subject to the Privacy Act of 1974, as
amended. The purpose of publishing
this notice is to meet federal
requirements and promote consistent
maintenance of USAID RSC CMS
records. The new system is a dedicated
incident and case management system
which will contain records that capture
reports of misconduct allegations and
issues related to USAID programming
and supports USAID’s ability to monitor
and respond to misconduct.

DATES: Submit comments on or before
March 11, 2024. This new system of
records will be effective upon
publication. The Routine Uses are
effective at the close of the comment
period.

ADDRESSES: You may submit comments:

Electronic

o Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions on the website for
submitting comments.

e Email: Privacy@usaid.gov.

Paper

e Fax:202—-916—4946.
e Mail: Chief Privacy Officer, United

States Agency for International

Development, 1300 Pennsylvania
Avenue NW, Washington, DC 20523.

FOR FURTHER INFORMATION CONTACT: Ms.
Celida A. Malone, USAID Privacy
Program at United States Agency for
International Development, Bureau for
Management, Office of the Chief
Information Officer, Information
Assurance Division: ATTN: USAID
Privacy Program, 1300 Pennsylvania
Avenue, NW, Washington, DC 20523, or
by phone number at 202-916—4605.

SUPPLEMENTARY INFORMATION: USAID
proposes to establish a new System of
Records subject to the Privacy Act of
1974, 5 U.S.C. 552a. The new system,
Responsibility, Safeguarding, and
Compliance Case Management System
(RSC CMS), is a dedicated incident and
case management system which will
contain records that capture reports of
misconduct allegations and issues from
all partner types, including grantees,
contractors, public international
organizations, and sub awardees. This
collection supports USAID’s ability to
monitor and respond to allegations of
any partners engaging in misconduct
and prohibited activities. RSC CMS will
provide a coordinated, streamlined, and
consistent mechanism for the Agency to
receive, track and respond to allegations
of misconduct consistent with the
statutory authorities for the collection.
This system will assist USAID in
documenting, recording and responding
to safeguarding allegations and
managing administrative actions, such
as suspension and debarment
proceedings, related to misconduct
allegations of all types, including fraud,
waste, and abuse. The system will also
assist USAID in tracking and
documenting USAID’s assistance appeal
resolution process that gives
implementing partners the right to
appeal an Agreement Officer’s final
decision.

Dated: November 9, 2023
Mark Joseph Johnson,

Chief Privacy Officer, United States Agency
for International Development.

SYSTEM NAME AND NUMBER:

USAID-38, Responsibility,
Safeguarding, and Compliance Case
Management System (RSC CMS).
SECURITY CLASSIFICATION:

Sensitive But Unclassified.


https://www.regulations.gov
mailto:afghansiv@usaid.gov
mailto:Privacy@usaid.gov

9114

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Notices

SYSTEM LOCATION:

USAID AWS East for ServiceNow
MID Servers (AWS US-EAST-1): 7600
Doane Drive, Manassas VA, 20109); and
ServiceNow’s data centers (primary in
Culpepper, VA and alternate in Miami,
FL) for ServiceNow SaaS/PaaS.

SYSTEM MANAGER(S):

Position: Compliance Division Chief.

Office: Bureau for Management/
Management Policy, Budget, and
Performance/Compliance (M/MPBP/
COMP).

Email: disclosures@usaid.gov.

Address: 500 D Street SW,
Washington DC, 20024.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM

Foreign Assistance Act of 1961, as
amended. Executive Order 12549, 2 CFR
part 180, 2 CFR 200.342 and 700.14, 2
CFR subtitle A, chapter I, parts 175, 180,
182, and 183. 2 CFR subtitle A, chapter
I, parts 175, 180, 182, and 183.

PURPOSE(S) OF THE SYSTEM:

Responsibility, Safeguarding, and
Compliance Case Management System
(RSC CMS) is a comprehensive system
which will be used to, record,
investigate, track, respond to and report
on allegations of misconduct including
sexual exploitation and abuse (SEA),
trafficking in persons (TIP), and child
abuse, exploitation, and neglect (CAEN)
allegations that USAID (“Agency”’)
receives. The RSC CMS is a dedicated
incident and case management module
to support a coordinated, streamlined,
and consistent response to all
misconduct allegations and issues from
all partner types, including grantees,
contractors, public international
organizations, and sub awardees. The
RSC CMS will contain information
needed to track and take administrative
actions, such as suspension and
debarment, in response to misconduct
allegations of all types, including
safeguarding violations and allegations
of fraud, waste, and abuse. It will also
contain information related to USAID’s
assistance appeal resolution process that
gives implementing partners the right to
appeal an Agreement Officer’s final
decision.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM

The System of Records covers
individuals related to current, former
and prospective deal participants
(individuals and businesses),
applicants, USAID employees,
contractors, contractor employees,
executives, managers, and personal and
professional references associated with
the deal applicants and participants;

USAID’s implementing partners,
portfolio companies, service providers,
participating United States Government
(USG) Agency administrators, and
certain other individuals associated,
affiliated with or involved with USAID.

CATEGORIES OF RECORDS IN THE SYSTEM

This system consists of records
created or compiled during suspension
and debarment and other administrative
actions, USAID Office of Inspector
General referrals, and disclosures of
misconduct including sexual
exploitation and abuse; child
exploitation, abuse and neglect; and
trafficking in persons associated with
partners supporting USAID programs.
These records contain names, position
titles, email addresses, physical
addresses, email address, system
account creation date and time, last
login, IP address, and browser type.

RECORD SOURCE CATEGORIES

USAID implementing partners, the
USAID Office of Inspector General,
media, civil society organizations,
witnesses, survivors, and USAID
workforce.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
PURPOSES OF SUCH USES

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, all or a
portion of the information contained in
this system may be disclosed to
authorized entities, as is determined to
be relevant and necessary, outside
USAID as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

(1) To coordinators of the various
USAID business development and
entrepreneurial events, such as training,
outreach, marketing, and matchmaking
activities.

(2) To an agency or organization,
including the USAID’s Office of
Inspector General, for the purpose of
performing audit or oversight operations
as authorized by law, but only such
information as is necessary and relevant
to such audit or oversight function.

(3) In the event of an indication of a
violation or potential violation of law,
whether civil, criminal or regulatory in
nature, and whether arising by statute or
particular program pursuant thereto, to
the appropriate agency, whether federal,
state, local, or foreign, charged with the
responsibility of investigating or
prosecuting such violation or charged
with enforcing or implementing the
statute, or rule, regulation or order
involved.

(4) To a Federal, State, or local agency
maintaining civil, criminal, or other

relevant enforcement information or
other pertinent information if necessary
to obtain information relevant to an
Agency decision concerning the hiring
or retention of an employee; the
issuance of a security clearance; the
reporting of an investigation of an
employee; the assignment, detail, or
deployment of an employee; the letting
of a contract; or the approval of a grant
or other benefits.

(5) To provide information to a
congressional office from the record of
an individual in response to an inquiry
from that congressional office made at
the request of that individual.

(6) To a court, magistrate, or other
administrative body in the course of
presenting evidence, including
disclosures to counsel or witnesses in
the course of civil discovery, litigation,
or settlement negotiations or in
connection with criminal proceedings,
when the USAID is a party to the
proceeding or has a significant interest
in the proceeding, to the extent that the
information is determined to be relevant
and necessary.

(7) To disclose information to officials
of the Merit Systems Protection Board or
the Office of the Special Counsel, when
requested in connection with appeals,
special studies of the civil service and
other merit systems, review of OPM
rules and regulations, investigations of
alleged or possible prohibited personnel
practices, and such other functions, e.g.,
as promulgated in 5 U.S.C. 1205 and
1206, or as may be authorized by law.

(8) To the National Archives and
Records Administration for the
purposes of records management
inspections conducted under the
authority of 44 U.S.C. 2904 and 2906.

(9) To disclose information to the
Equal Employment Opportunity
Commission when requested in
connection with investigations into
alleged or possible discrimination
practices in the Federal sector,
compliance by Federal agencies with
the Uniform Guidelines on Employee
Selection Procedures or other functions
vested in the Commission and to
otherwise ensure compliance with the
provisions of 5 U.S.C. 7201.

(10) To appropriate agencies, entities,
and persons when (a) USAID suspects
or has confirmed that there has been a
breach of the System of Records, (b)
USAID has determined that as a result
of the suspected or confirmed breach
there is a risk of harm to individuals,
USAID (including its information
systems, programs, and operations), the
Federal Government, or national
security; and (c) the disclosure made to
such agencies, entities, and persons is
reasonably necessary to assist with
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USAID’s efforts to respond to the
suspected or confirmed breach and/or to
prevent, minimize, or remedy such
harm.

(11) To another Federal agency or
Federal entity when USAID determines
information from this System of Records
is reasonably necessary to assist the
recipient agency or entity in: (a)
responding to a suspected or confirmed
breach; or (b) preventing, minimizing, or
remedying the risk of harm to
individuals, the recipient agency or
entity (including its information
systems, programs, and operations), the
Federal Government, or national
security, resulting from a suspected or
confirmed breach.

(12) To another agency or agent of a
Government jurisdiction within or
under the control of the U.S., lawfully
engaged in national security or
homeland defense when disclosure is
undertaken for intelligence,
counterintelligence activities (as defined
by 50 U.S.C. 3003(3)), counterterrorism,
homeland security, or related law
enforcement purposes, as authorized by
U.S. law or Executive Order.

(13) To either House of Congress, or,
to the extent of matter within its
jurisdiction, any committee or
subcommittee thereof, any joint
committee of Congress or subcommittee
of any such joint committee.” 5 U.S.C.
552a(b)(9).

(14) To the Department of State and
its posts abroad for the purpose of
transmission of information between
organizational units of the Agency, or
for purposes related to the
responsibilities of the Department of
State in conducting United States
foreign policy or protecting United
States citizens, such as the assignment
of employees to positions abroad, the
reporting of accidents abroad,
evacuation of employees and
dependents, and other purposes for
which officers and employees of the
Department of State have a need for the
records in the performance of their
duties.

POLICIES AND PRACTICES FOR STORAGE OF
RECORDS:

All information contained in the
System of Record is stored in electronic
format. The data is encrypted at rest and
in transit using Agency approved FIPS-
compliant encryption solutions.

POLICIES AND PRACTICES FOR RETRIEVAL OF
RECORDS:

Records are retrieved by case
identification number or by the name of
the individual or organization that is the
subject of a disclosure, referral, or
administrative action. Users must be

properly authenticated in the system to
retrieve the data.

POLICIES AND PRACTICES FOR RETENTION AND
DISPOSAL OF RECORDS:

Records are maintained and
dispositioned in accordance with
USAID Automated Directive System,
Chapter 502 Records Management
policy and the General Records
Schedule/USAID Combined Records
Disposition Schedules on a retention
schedule of five years which are
consistent with guidance established by
the National Archives and Records
Administration.

ADMINISTRATIVE, TECHNICAL, AND PHYSICAL
SAFEGUARDS:

Technical, administrative, and
physical security safeguards are
implemented in accordance with the
requirements of the Privacy Act, the
Federal Information Security
Modernization Act (FISMA), and USAID
Automated Directive System privacy
and security policies and system
specific operating procedures. Detailed
implementation descriptions are
documented in the RSC CMS Privacy
Impact Assessment and System Security
Plan and include but are not limited to
the following security controls to ensure
the confidentiality and integrity of the
data and records that are stored,
processed, and transmitted: user
awareness training, rules of behavior,
and user agreements; logical and
physical access; system and
communications protections;
identification and authentication; media
protection; and audit and accountability
controls. User access and roles are
explicitly approved and assigned
specific permissions to prevent, restrict,
or allow individuals with the
appropriate clearances and need to
know access to the system and/or
information only to the degree necessary
in the performance of their official
associated duties. These controls are
monitored and assessed on a continuous
basis to ensure the safeguards remain
effective throughout the system and data
lifecycles.

RECORD ACCESS PROCEDURES:

Under the Privacy Act, individuals
may request access to records about
themselves. These individuals must be
limited to citizens of the United States
or aliens lawfully admitted for
permanent residence. If a Federal
Department or Agency or a person who
is not the individual who is the subject
of the records, requests access to records
about an individual, the written consent
of the individual who is the subject of
the records is required.

Individuals seeking access to
information about themselves contained
in this System of Records should
address inquiries to the Bureau for
Management, Office of Management
Services, Information and Records
Division (M/MS/IRD), USAID Annex—
Room 2.4.0C, 1300 Pennsylvania
Avenue NW, Washington, DC 20523.
The requester may complete and sign a
USAID Form 507-1, Certification of
Identity Form or submit signed, written
requests that should include the
individual’s full name, current address,
telephone number and this System of
Records Notice number. In addition, the
requester must provide either a
notarized statement or an unsworn
declaration made in accordance with 28
U.S.C. 1746, in the following format:

If executed outside the United States:
“I declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United States of America that the
foregoing is true and correct. Executed
on (date). (Signature).”

If executed within the United States,
its territories, possessions, or
commonwealths: “I declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.
Executed on (date). (Signature).”

CONTESTING RECORD PROCEDURES:

The USAID rules for accessing
records, contesting contents, and
appealing initial agency determinations
are contained in 22 CFR part 212 or may
be obtained from the program manager
or system owner.

NOTIFICATION PROCEDURES:

Individuals seeking to determine if
information about themselves is
contained in this System of Records
should address inquiries to the Bureau
for Management, Office of Management
Services, Information and Records
Division (M/MS/IRD), USAID Annex—
Room 2.4.0C, 1300 Pennsylvania
Avenue NW, Washington, DC 20523.
Individuals may complete and sign a
USAID Form 507-1, Certification of
Identity Form or submit signed, written
requests that should include the
individual’s full name, current address,
and telephone number. In addition, the
requester must provide either a
notarized statement or an unsworn
declaration made in accordance with 28
U.S.C. 1746, in the following format:

If executed outside the United States:
“I declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United States of America that the
foregoing is true and correct. Executed
on (date). (Signature).”

If executed within the United States,
its territories, possessions, or
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commonwealths: “I declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.
Executed on (date). (Signature).

EXEMPTIONS PROMULGATED FOR THE SYSTEM:

To the extent permitted under the
Privacy Act of 1974, 5 U.S.C. 552a(k)(2),
this system has been exempted from the
provisions of the Privacy Act of 1974
that permit access and correction.
However, USAID may, in its discretion,
fully grant individual requests for access
and correction if it determines that the
exercise of these rights will not interfere
with an interest that the exemption is
intended to protect. The exemption
from access is limited in some instances
by law to information that would reveal
the identity of a confidential source.

Pursuant to 5 U.S.C. 552a(k)(2), this
system is exempt from the following
provisions of the Privacy Act of 1974,
subject to the limitations set forth in
that subsection: 5 U.S.C. 552a (c)(3); (d);
(e)(1); (e)(4)(G); (e)(4)(H); and (f)(2)
through (5). Pursuant to 5 U.S.C.
552a(k)(5), this system is exempt from
the following provisions of the Privacy
Act, subject to the limitations set forth
in that subsection: 5 U.S.C. 552a(c)(3)
and (d).

HISTORY:
None.

Celida Ann Malone,

Government Privacy Task Lead.

[FR Doc. 2024-02670 Filed 2-8-24; 8:45 am]
BILLING CODE 6116-01-P

DEPARTMENT OF AGRICULTURE
U.S. Codex Office

Codex Alimentarius Commission:
Meeting of the Codex Committee on
Contaminants in Foods

AGENCY: U.S. Codex Office, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The U.S. Codex Office is
sponsoring a public meeting on March
21, 2024. The objective of the public
meeting is to provide information and
receive public comments on agenda
items and draft U.S. positions to be
discussed at the 17th Session of the
Codex Committee on Contaminants in
Foods (CCCF) of the Codex
Alimentarius Commission (CAC).
CCCF17 will be held in Panama City,
Panama from April 15-19, 2024. The
U.S. Manager for Codex Alimentarius
and the Under Secretary for Trade and
Foreign Agricultural Affairs recognize
the importance of providing interested

parties the opportunity to obtain
background information on the 17th
Session of the CCCF and to address
items on the agenda.

DATES: The public meeting is scheduled
for March 21, 2024, from 1 to 3 p.m.
EDT.

ADDRESSES: The public meeting will
take place via Video Teleconference
only. Documents related to the 17th
Session of the CCCF will be accessible
via the internet at the following address:
https://www.fao.org/fao-who-
codexalimentarius/meetings/detail/it/
?meeting=CCCF&session=17.

Dr. Lauren Posnick Robin, U.S.
Delegate to the 17th Session of the
CCCF, invites interested U.S. parties to
submit their comments electronically to
the following email address: Quynh-
Anh Nguyen, quynh-anh.nguyen@
fda.hhs.gov. Emailed comments should
state in the title that they relate to
activities of the 17th Session of the
CCCF.

Registration: Attendees may register
to attend the public meeting here:
https://www.zoomgov.com/meeting/
register/vjIsdOmsrjgpGbqn89
rYPIXUAWJawQCq39Y. After
registering, you will receive a
confirmation email containing
information about joining the meeting.

For further information about the 17th
Session of the CCCF, contact U.S.
Delegate, Dr. Lauren Posnick Robin,
Chief, Plant Products Branch, in the
Division of Plant Products and
Beverages, Office of Food Safety, Center
for Food Safety and Applied Nutrition,
U.S. Food and Drug Administration, at
lauren.robin@fda.hhs.gov. For
additional information regarding the
public meeting, contact the U.S. Codex
Office by email at: uscodex@usda.gov or
Quynh-Anh Nguyen, quynh-
anh.nguyen@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

Background

The Codex Alimentarius Commission
was established in 1963 by two United
Nations organizations, the Food and
Agriculture Organization (FAO) and the
World Health Organization (WHO).
Through adoption of food standards,
codes of practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to protect the health of consumers
and ensure fair practices in the food
trade.

The Terms of Reference of the Codex
Committee on Contaminants in Foods
(CCCF) are:

(a) to establish or endorse permitted
maximum levels or guidelines levels for

contaminants and naturally occurring
toxicants in food and feed;

(b) to prepare priority lists of
contaminants and naturally occurring
toxicants for risk assessment by the Joint
FAO/WHO Expert Committee on Food
Additives;

(c) to consider methods of analysis
and sampling for the determination of
contaminants and naturally occurring
toxicants in food and feed;

(d) to consider and elaborate
standards or codes of practice for related
subjects; and

(e) to consider other matters assigned
to it by the Commission in relation to
contaminants and naturally occurring
toxicants in food and feed.

The Netherlands hosts the CCCF and
is co-hosting the 17th Session of the
CCCF with Panama. The United States
attends the CCCF as a member country
of Codex.

Issues To Be Discussed at the Public
Meeting

The following items from the
forthcoming Agenda for the 17th
Session of the CCCF will be discussed
during the public meeting:

e Matters referred to the Committee by
the Codex Alimentarius
Commission and/or its subsidiary
bodies

e Matters of interest arising from FAO
and WHO (including the Joint FAO/
WHO Expert Committee on Food
Additives)

o Matters of interest arising from other
international organizations

e Maximum levels for lead in certain
food categories

e Sampling plans for methylmercury in
fish

e Definition for ready-to-eat peanuts for
the establishment of a maximum
level for total aflatoxins in this
product

e Sampling plans for total aflatoxins
and ochratoxin A in certain spices

e Code of practice/guidelines for the
prevention and reduction of
ciguatera poisoning

e Discussion Papers on the following

materials:

Pyrrolizidine alkaloids

Tropane alkaloids

Acrylamide in foods

Cadmium and lead in quinoa

Review of the Code of Practice for

the Prevention and Reduction of

Aflatoxin Contamination in Peanuts

(CXC 55-2004)

e Review of the Code of Practice for the
Reduction of Aflatoxin B1 in Raw
Materials and Supplemental
Feedingstuffs for Milk-Producing
Animals (CXC 45-1997)
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C
C

O O


https://www.fao.org/fao-who-codexalimentarius/meetings/detail/it/?meeting=CCCF&session=17
https://www.fao.org/fao-who-codexalimentarius/meetings/detail/it/?meeting=CCCF&session=17
https://www.fao.org/fao-who-codexalimentarius/meetings/detail/it/?meeting=CCCF&session=17
https://www.zoomgov.com/meeting/register/vJIsdOmsrjgpGbqn89rYPIXUAWJawQCq39Y
https://www.zoomgov.com/meeting/register/vJIsdOmsrjgpGbqn89rYPIXUAWJawQCq39Y
https://www.zoomgov.com/meeting/register/vJIsdOmsrjgpGbqn89rYPIXUAWJawQCq39Y
mailto:quynh-anh.nguyen@fda.hhs.gov
mailto:quynh-anh.nguyen@fda.hhs.gov
mailto:quynh-anh.nguyen@fda.hhs.gov
mailto:quynh-anh.nguyen@fda.hhs.gov
mailto:lauren.robin@fda.hhs.gov
mailto:uscodex@usda.gov

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Notices

9117

o Development of a Code of practice for
the prevention and reduction of
cadmium contamination in foods

e Guidance on data analysis for
development of maximum levels
and for improved data collection

¢ Review of Codex standards for
contaminants

e Follow-up work to the outcomes of
JECFA evaluations and FAO/WHO
expert consultations

o Priority list of contaminants for
evaluation by JECFA

e Foresight on emerging issues in food
and feed safety relevant to
contaminants

e Other business and future work

Public Meeting

At the March 21, 2024, public
meeting, draft U.S. positions on the
agenda items will be described and
discussed, and attendees will have the
opportunity to pose questions and offer
comments. Written comments may be
offered at the meeting or sent to Quynh-
Anh Nguyen, at quynh-anh.nguyen@
fda.hhs.gov. Written comments should
state that they relate to activities of the
17th Session of the CCCF.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, the U.S.
Codex Office will announce this Federal
Register publication on-line through the
USDA Codex web page located at:
http://www.usda.gov/codex, a link that
also offers an email subscription service
providing access to information related
to Codex. Customers can add or delete
their subscriptions themselves and have
the option to password protect their
accounts.

USDA Non-Discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.

How To File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at https://
www.usda.gov/oascr/filing-program-
discrimination-complaint-usda-
customer, or write a letter signed by you

or your authorized representative. Send
your completed complaint form or letter
to USDA by mail, fax, or email. Mail:
U.S. Department of Agriculture,
Director, Office of Adjudication, 1400
Independence Avenue SW, Washington,
DC 20250-9410; Fax: (202) 690-7442;
Email: program.intake@usda.gov.
Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.)
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).
Done at Washington, DC, on February 5,
2024.
Mary Frances Lowe,
U.S. Manager for Codex Alimentarius.
[FR Doc. 2024-02657 Filed 2—8-24; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service
[Docket No. RUS-23—-ELECTRIC-0026]

60-Day Notice of Proposed Information
Collection: Accounting Requirements
for RUS Electric and
Telecommunications Borrowers; OMB
Control No.: 0572-0003

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice; request for comments.

SUMMARY: The Rural Utilities Service
(RUS) announces its’ intention to
request a revision of a currently
approved information collection and
invites comments on this information
collection.

DATES: Comments on this notice must be
received by April 9, 2024 to be assured
of consideration.

ADDRESSES: Comments may be
submitted through the Federal
eRulemaking Portal at: https://
www.regulations.gov. To comment, in
the “Search” box, enter the docket
number: “RUS-23-ELECTRIC-0026.”
You will be taken to the “Search
Results” page and a link to the Notice.
To submit a comment, click on the
“Comments”” button under the Notice
document name (this will be under the
“Documents” tab if not already brought
there). When you comment, you must
complete all the required information,
and include the Agency name and
docket number. When done
commenting, select the “Submit
Comment” button at the bottom of the
page. Information on commenting is
available in the “Commenter’s
Checklist” located at the top of the
comment page or by viewing the FAQ
tab. All comments submitted, from all
sources, will be posted, without change

to https://www.regulations.gov.
Comments containing profanity,
vulgarity, threats, or other inappropriate
language or content will not be
considered. The Agency requests that no
business proprietary information,
copyrighted information, or personally
identifiable information be submitted in
response to this Notice.

FOR FURTHER INFORMATION CONTACT:
Crystal Pemberton, Management
Analyst, Branch 1, Rural Development
Innovation Center—Regulations
Management Division, United States
Department of Agriculture, 1400
Independence Avenue SW, South
Building, Washington, DC 20250-1522.
Telephone: (202) 260-8621, Email:
Crystal.Pemberton@usda.gov.
SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR part 1320)
implementing provisions of the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) requires that interested
members of the public and affected
agencies have an opportunity to
comment on information collection and
recordkeeping activities (see, 5 CFR
1320.8(d)). This notice identifies the
following information collection that
RUS is submitting to OMB as a revision
to an existing collection with Agency
adjustment.

Title: Accounting Requirements for
Electric and Telecommunications
Borrowers.

OMB Control Number: 0572-0003.

Expiration Date of Approval: August
31, 2024.

Type of Request: Revision of a
currently approved information
collection.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 2 hours per
response. The recordkeeping burden for
this collection of information is
estimated to average 25 hours per
response.

Respondents: Business or other for-
profit, Not-for-profit institutions.

Estimated Number of Respondents:
1,252.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 2,504 hours.

Estimated Total Annual Burden on
Recordkeepers: 31,300 hours.

Abstract: The Rural Utilities Service
(RUS) is a credit agency of the USDA
which makes direct and guaranteed
loans to finance electric and
telecommunications facilities in rural
areas. Accounting requirements that are
unique to RUS borrowers are contained
in 7 CFR parts 1767 and 1770 which
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establish basic accounting requirements
for the recording of financial
information that must be available to the
management, investors, and lenders of
any business enterprise. This collection
is primarily a record keeping
requirement, although the Agency is
requiring borrowers to establish an
index of records. The hours of burden
to maintain this index are directly
related to the portions of the accounting
system that are unique to the Agency.
There are many important financial
considerations for retention and
preservation of accounting records. One
of the most important considerations to
RUS is that documentation be available
so that the borrower’s records may be
audited for proper disbursements of
funds.

Comments are invited on:

(a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(b) the accuracy of the agency’s
estimate of the burden of the collection
of information including the validity of
the methodology and assumptions used;

(c) ways to enhance the quality, utility
and clarity of the information to be
collected; and

(d) ways to minimize the burden of
the collection of information on
respondents, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. All responses
to this notice will be summarized and
included in the request for OMB
approval. All comments will become a
matter of public record.

Copies of this information collection
can be obtained from Crystal Pemberton,
Management Analyst, Rural
Development Innovation Center—
Regulations Management Division, at
(202) 260-8621. Email: Crystal.
Pemberton@usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Andrew Berke,

Administrator, Rural Utilities Service.
[FR Doc. 2024—02702 Filed 2—-8—24; 8:45 am]
BILLING CODE 3410-XV-P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the Puerto
Rico Advisory Committee to the U.S.
Commission on Civil Rights

AGENCY: Commission on Civil Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a meeting of the Puerto
Rico Advisory Committee to the
Commission will convene by virtual
web conference on Wednesday,
February 28, 2024, at 3:30 p.m. Atlantic
Time and 2:30 p.m. Eastern Time. The
purpose is to continue discussion on
their project on the civil rights impacts
of the Insular Cases in Puerto Rico.

DATES: February 28, 2024, Wednesday,
at 3:30 p.m. Atlantic Time (2:30 p.m.
ET).

ADDRESSES: Meeting will be held via
Zoom.

Registration Link (Audio/Visual):
http://tinyurl.com/yfc4tukr.

Join by Phone (Audio Only): 1-833
435 1820 USA Toll Free; Meeting ID:
160 604 6578#.

FOR FURTHER INFORMATION CONTACT:
Email Victoria Moreno, Designated
Federal Officer at vimoreno@usccr.gov,
or by phone at 434-515-0204.

SUPPLEMENTARY INFORMATION: This
meeting will take place in Spanish with
English interpretation. This committee
meeting is available to the public
through the registration link above. Any
interested member of the public may
listen to the meeting. An open comment
period will be provided to allow
members of the public to make a
statement as time allows. Per the
Federal Advisory Committee Act, public
minutes of the meeting will include a
list of persons who are present at the
meeting. If joining via phone, callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Closed captioning
will be available for individuals who are
deaf, hard of hearing, or who have
certain cognitive or learning
impairments. To request additional
accommodations, please email ebohor@
usccr.gov at least 10 business days prior
to the meeting.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
emailed to Victoria Moreno at
vinoreno@usccr.gov. Persons who desire
additional information may contact the

Regional Programs Coordination Unit at
1-312-353-8311.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Coordination Unit
Office, as they become available, both
before and after the meeting. Records of
the meetings will be available via
www.facadatabase.gov under the
Commission on Civil Rights, Puerto
Rico Advisory Committee link. Persons
interested in the work of this Committee
are directed to the Commission’s
website, http://www.usccr.gov, or may
contact the Regional Programs
Coordination Unit at ebohor@usccr.gov.

Agenda

1. Welcome & Roll Call

2. Committee Discussion on Project
Regarding the Civil Rights Impacts
of the Insular Cases in Puerto Rico

3. Next Steps

4. Public Comment

5. Other Business

6. Adjourn

Dated: February 6, 2024.

David Mussatt,

Supervisory Chief, Regional Programs Unit.

[FR Doc. 2024-02713 Filed 2—-8-24; 8:45 am]

BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meetings of the Texas
Advisory Committee; Update
AGENCY: Commission on Civil Rights.

ACTION: Notice; update Zoom webinar
registration links.

SUMMARY: The Commission on Civil
Rights published a notice in the Federal
Register of Wednesday, December 27,
2023, concerning various meetings of
the Texas Advisory Committee. The
document contained outdated
registrations links. These are the
updated Zoom webinar registration
links as follows:
February 15: https://
www.zoomgov.com/s/1612870248
March 19: https://www.zoomgov.com/s/

1615522515
FOR FURTHER INFORMATION CONTACT:
Brooke Peery, (202) 701-1376, bpeery@
usccr.gov.

In the Federal Register of Wednesday,
December 27, 2023, in FR Doc. 2023—
28560, on page 89366, first and second
columns, all times remain the same 12
p-m.—1 p.m. mountain time.

Dated: February 6, 2024.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2024-02686 Filed 2—8—24; 8:45 am]
BILLING CODE P
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COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
Nebraska Advisory Committee to the
U.S. Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act that
the Nebraska Advisory Committee
(Committee) to the U.S. Commission on
Civil Rights will hold a briefing meeting
via web conference. The purpose is a
public briefing to gather testimony on
effects of the Covid—19 Pandemic on K-
12 Education in the state.

DATES: Wednesday, March 6, 2024 at 11
a.m. central time.

ADDRESSES: The meeting will be held
via Zoom.

March 6th Briefing Meeting:

Registration Link (Audio/Visual):
https://www.zoomgov.com/s/
16022049527pwd=
aWRUQOUFud2VQcG84
T3pOYk5abU9ZZz09.

Join by Phone (Audio Only): 1-833—
435-1820 USA Toll Free; Meeting ID:
160 220 4952.

FOR FURTHER INFORMATION CONTACT:
Victoria Moreno, DFO, at vimoreno@
usccr.gov or by phone at 434-515-0204.

SUPPLEMENTARY INFORMATION: Members
of the public may listen to the
discussions through the above call-in
numbers (audio only) or online
registration links (audio/visual). An
open comment period at each meeting
will be provided to allow members of
the public to make a statement as time
allows. Callers can expect to incur
regular charges for calls they initiate
over wireless lines, according to their
wireless plan. The Commission will not
refund any incurred charges. Callers
will incur no charge for calls they
initiate over land-line connections to
the toll-free telephone number.
Individuals who are deaf, deafblind,
and/or hard of hearing may also follow
the proceedings by first calling the
Federal Relay Service at 1-800-877—
8339 and providing the Service with the
conference call number and meeting ID
number.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days following
the meetings. Written comments may be
emailed to Victoria at vimoreno@
usccr.gov.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Unit Office, as they
become available, both before and after
the meetings. Records of the meetings
will be available via
www.facadatabase.gov under the
Commission on Civil Rights, Nebraska
Advisory Committee link. Persons
interested in the work of this Committee
are directed to the Commission’s
website, http://www.usccr.gov, or may
contact the Regional Programs Unit at
the above email or street address.

Agenda

I. Welcome and Roll Call
II. Chair’s Comments
III. Panelist Testimony
IV. Public Comment
V. Adjournment
Dated: February 6, 2024.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2024—-02691 Filed 2—8-24; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the Florida
Advisory Committee to the U.S.
Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Notice of public meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act, that
the Florida Advisory Committee
(Committee) to the U.S. Commission on
Civil Rights will hold a public meeting
via Zoom at 2:30 p.m. ET on Monday,
March 18, 2024. The purpose of the
meeting is to discuss the Committee’s
project proposal on voting rights in the
state.

DATES: Monday, March 18, 2024, from
2:30 p.m.—3:30 p.m. eastern time.
ADDRESSES: The meeting will be held
via Zoom Webinar.

Registration Link (Audio/Visual):
https://www.zoomgov.com/s/
1616259973.

Join by Phone (Audio Only): (833)
435-1820 USA Toll-Free; Meeting ID:
161 625 9973.

FOR FURTHER INFORMATION CONTACT:
Melissa Wojnaroski, Designated Federal
Officer, at mwojnaroski@usccr.gov or
(202) 618-4158.

SUPPLEMENTARY INFORMATION: This
committee meeting is available to the
public through the registration link

above. Any interested member of the
public may listen to the meeting. An
open comment period will be provided
to allow members of the public to make
a statement as time allows. Per the
Federal Advisory Committee Act, public
minutes of the meeting will include a
list of persons who are present at the
meeting. If joining via phone, callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Closed captioning
will be available. Individuals with
disabilities who would like to request
additional accommodations should
email Ischiller@usccr.gov at least 10
business days prior to the meeting to
make their request.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
emailed to Liliana Schiller at Ischiller@
usccr.gov. Persons who desire
additional information may contact the
Regional Programs Coordination Unit at
(312) 353-8311.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Coordination Unit
Office, as they become available, both
before and after the meeting. Records of
the meetings will be available via
www.facadatabase.gov under the
Commission on Civil Rights, Florida
Advisory Committee link. Persons
interested in the work of this Committee
are directed to the Commission’s
website, http://www.usccr.gov, or may
contact the Regional Programs
Coordination Unit at Ischiller@
usccr.gov.

Agenda

I. Welcome & Roll Call
II. Committee Discussion
ITI. Public Comment
IV. Next Steps
V. Adjournment
Dated: February 6, 2024.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2024-02690 Filed 2—8-24; 8:45 am]|
BILLING CODE P
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COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the U.S.
Virgin Islands Advisory Committee to
the U.S. Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Notice of virtual business
meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act, that
the U.S. Virgin Islands Advisory
Committee (Committee) to the U.S.
Commission on Civil Rights will hold a
public meeting via Zoom. The purpose
of the meeting is to discuss, plan, and
vote, as needed, on matters related to
follow-up to the Committee’s inaugural
civil rights report.

DATES: Thursday, Febraury 29, 2024,
from 11 a.m.—12:30 p.m. Atlantic time.

ADDRESSES: The meeting will be held
via Zoom.

Registration Link (Audio/Visual):
https://bit.ly/481g76n.

Join by Phone (Audio Only): 1-833—
435-1820 USA Toll Free; Webinar ID:
160 253 9119+#.

FOR FURTHER INFORMATION CONTACT:
David Barreras, Designated Federal
Officer, at dbarreras@usccr.gov or 1—
202-656-8937.

SUPPLEMENTARY INFORMATION: This
Committee meeting is available to the
public through the registration link
above. Any interested member of the
public may attend this meeting. An
open comment period will be provided
to allow members of the public to make
oral statements as time allows. Pursuant
to the Federal Advisory Committee Act,
public minutes of the meeting will
include a list of persons who are present
at the meeting. If joining via phone,
callers can expect to incur regular
charges for calls they initiate over
wireless lines, according to their
wireless plan. The Commission will not
refund any incurred charges. Callers
will incur no charge for calls they
initiate over land-line connections to
the toll-free telephone number. Closed
captioning is available by selecting
“CC” in the meeting platform. To
request additional accommodations,
please email svillanueva@usccr.gov at
least 10 business days prior to the
meeting.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days following
the scheduled meeting. Written

comments may be emailed to Sarah
Villanueva at svillanueva@usccr.gov.
Persons who desire additional
information may contact the Regional
Programs Coordination Unit at 1-202—
656-8937.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Coordination Unit
Office, as they become available, both
before and after the meeting. Records of
the meetings will be available via
www.facadatabase.gov under the
Commission on Civil Rights, U.S. Virgin
Islands Advisory Committee link.
Persons interested in the work of this
Committee are directed to the
Commission’s website, http://
www.usccr.gov, or may contact the
Regional Programs Coordination Unit at
svillanueva@usccr.gov.

Agenda

I. Welcome and Roll Call
II. Approval of Minutes
II. Discussion: Inaugural Report
IV. Public Comment
V. Next Steps
VI. Adjournment
Dated: February 6, 2024.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2024—-02687 Filed 2—8-24; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
Census Bureau

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Building Permits Survey
Program

The Department of Commerce will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and clearance in accordance
with the Paperwork Reduction Act of
1995, on or after the date of publication
of this notice. We invite the general
public and other Federal agencies to
comment on proposed, and continuing
information collections, which helps us
assess the impact of our information
collection requirements and minimize
the public’s reporting burden. Public
comments were previously requested
via the Federal Register on December 1,
2023 during a 60-day comment period.
This notice allows for an additional 30
days for public comments.

Agency: U.S. Census Bureau,
Department of Commerce.

Title: Building Permits Survey
Program.

OMB Control Number: 0607—-0094.

Form Number(s): C-404, C—411.

Type of Request: Regular submission,
Request for a Revision of a Currently
Approved Collection.

Number of Respondents: C—404—
19,842; C-411—3,150.

Average Hours per Response: C—404—
9 minutes; C—411—15 minutes.

Burden Hours: C-404—17,229; C—
411—788.

Needs and Uses: The Census Bureau
is requesting a revision of the current
Office of Management and Budget
clearance for the surveys known as the
Survey of Residential Building or
Zoning Permit Systems (C—411) and the
Report of Building or Zoning Permits
Issued for New Privately-Owned
Housing Units (CG—404) also known as
BPS. The C—411 and the C—404 are
related collections sharing the same
universe called the Active Governments
File (AGF) universe. The C—411 is
utilized to update the permit issuing
status of all jurisdictions in the AGF.
The C-404 is utilized to collect both
monthly and annual data on the totals
of new housing unit permits issued.
These two surveys, currently cleared
separately under control numbers 0607—
0350 and 0607—-0094, respectively, will
therefore be combined under one
control number and will be collectively
called the Building Permits Survey
Program.

The Census Bureau produces statistics
used to monitor activity in the large and
dynamic construction industry. Given
the importance of this industry, several
of the statistical series have been
designated by the Office of Management
and Budget as Principal Economic
Indicators. These statistics help state
and local governments and the federal
government, as well as private industry,
to analyze this important sector of the
economy.

The BPS, and the Survey of Housing
Starts, Sales, and Completions (OMB
number 0607—-0110), also known as
Survey of Construction (SOC) provide
widely used measures of construction
activity, including the principal
economic indicators, New Residential
Construction and New Home Sales. Data
from the BPS and SOC are used by the
Bureau of Economic Analysis (BEA) in
the calculation of estimates of the
Residential Fixed Investment portion of
the Nation’s Gross Domestic Product
(GDP). In addition, data from the BPS
are used by the Census Bureau in the
calculation of annual population
estimates; these estimates are widely
used by government agencies to allocate


https://bit.ly/481g76n
mailto:svillanueva@usccr.gov
mailto:svillanueva@usccr.gov
http://www.usccr.gov
http://www.usccr.gov
mailto:svillanueva@usccr.gov
http://www.facadatabase.gov
mailto:dbarreras@usccr.gov

Federal Register/Vol. 89, No. 28/Friday, February 9, 2024 /Notices

9121

funding and other resources to local
governments.

The key estimates from the C—404 are
the numbers of new housing units
authorized by building permits; data are
also collected on the valuation of the
housing units. Form C-404 specifically
collects information on changes to the
geographic coverage of the permit-
issuing place, the number and valuation
of new residential housing units
authorized by building permits, and
additional information on residential
permits valued at $2 million or more,
including, but not limited to, site
address and type of building. The form
is titled “Report of Building or Zoning
Permits Issued for New Privately-
Owned Housing Units”.

Two Principal Economic Indicators
are directly dependent on the key
estimates from the BPS. For New
Residential Construction (which
includes Housing Units Authorized by
Building Permits, Housing Starts, and
Housing Completions), form C-404 is
used to collect the estimate for Housing
Units Authorized by Building Permits.
For New Residential Construction and
Sales, the number of housing units
authorized by building permits is a key
component utilized in the estimation of
housing units started, completed, and
sold.

Beginning January 2022, the U.S.
Census Bureau changed the
methodology for the tabulation of the
Building Permit Survey. The
methodology changed from a
representative sample to a cutoff sample
based on recent permit activity by
jurisdiction. Published data from the
survey can be found on the Census
Bureau’s website at www.census.gov/
permits.

The Census Bureau primarily collects
these data through the Centurion
internet Reporting System, by mail
using the Form C-404 or by telephone.
Some data are also collected via receipt
of proprietary electronic files or mailed
printouts for jurisdictions who have
established reporting arrangements
which allow them to submit their
responses using their own file format.

The Census Bureau uses Form C-404
to collect data that provides estimates of
the number and valuation of new
residential housing units authorized by
building permits. There are roughly
20,000 permit issuing jurisdictions in
the United States. Slightly less than one-
half of those permit offices are requested
to report monthly. The remaining offices
are surveyed annually. We use the data,
which is a component of The
Conference Board Leading Economic
Index, to estimate the number of
housing units authorized, started,

completed, and sold (single-family
only). In addition, the Census Bureau
uses the detailed geographic data in the
development of annual population
estimates; those population estimates
are used by government agencies to
allocate funding and other resources to
local areas, inform policy, and aid in
city planning. Policymakers, planners,
businesses, and others use the detailed
geographic data to monitor growth and
plan for local services, and to develop
production and marketing plans. The
BPS is the only source of statistics on
residential construction for states,
counties, and smaller geographic areas.
Since building permits are public
records, we can release data for
individual jurisdictions, and annual
data are published for every permit-
issuing jurisdiction.

The Census Bureau uses Form C-411
to obtain information from state and
local building permit officials needed
for updating the universe of permit-
issuing places, which serves as the
sampling frame for the BPS and the
SOC. The accuracy of the Census
Bureau statistics regarding the amount
of construction authorized depends on
data supplied by building and zoning
officials throughout the country.

The questions on Form C—411 pertain
to the legal requirements for issuing
building or zoning permits in local
jurisdictions. Information is obtained on
such items as geographic coverage and
types of construction for which permits
are issued.

One of three variants of Form C—411
is sent to a jurisdiction when the Census
Bureau needs to verify whether a new
permit system has been established or
an existing one has changed. This is
based on the length of time since the
jurisdiction last verified their permit
issuing status, or on information the
Census Bureau obtains from a variety of
sources including survey respondents,
regional planning councils, and data
from the Census Bureau’s Geography
Division on newly incorporated
jurisdictions. While the C-411 was
previously a mailed paper form, the
Census Bureau plans to add this
collection to the standard online
collection instrument (Centurion) in
2024.

There are three versions of the form:

e C—411(V) for verification of
coverage for jurisdictions with existing
permit systems,

e C—411(M) for municipalities where
a new permit system may have been
established,

e C—411(C) for counties where new
permit systems may have been
established.

Prior to 2022, the universe of permit
issuing places was updated every 10
years. In 2012 and every ten years prior,
we mailed the survey to approximately
20,000 jurisdictions that were
designated in our records as non-permit
issuing jurisdictions, or permit issuing
jurisdictions that needed verification of
coverage. In processing the 2012 survey,
it was determined that it was too
burdensome to the Census Bureau’s staff
to process all 20,000 jurisdictions in the
same year. As a result, the process was
spread out into 5-year intervals, starting
with the mailing in 2017. In 2017, we
mailed 3,500 priority jurisdictions of the
potential 20,000, with the intent of
mailing another priority group in 2022
to complete the 10-year collection cycle.
The planned 2022 mailing was deferred.
Beginning January 2023, we began
updating the universe annually and as
a result, we can now incorporate more
frequent updates to non-permit issuing
jurisdictions. Beginning in 2024 we
expect to attempt to collect information
from 3,150 jurisdictions annually using
either the C—411(C) or C—411(M)
regarding the existence of new permit-
issuing systems, or to resolve coverage
questions or issues concerning existing
permit-issuing systems using the C—
411(V). This will allow us to attempt
collection on all 20,000 jurisdictions
approximately every seven years, on a
rotating basis.

Based on previous collections, we
anticipate approximately a 50%
response rate to the mailed C—411
forms. This will be supplemented with
existing known information from the C—
404 monthly and annual collection,
individual follow-ups with jurisdictions
by email or phone, and publicly
available information to maintain
coverage for the universe of permit
issuing places. We anticipate having
accurate and up to date coverage for
over 85% of the annually targeted
jurisdictions as a result of these
combined operations.

Failure to maintain the universe of
permit-issuing places would result in
deficient samples and inaccurate
statistics. This in turn jeopardizes the
accuracy of the Census Bureau’s
construction-related Principal Federal
Economic Indicators. These indicators
are closely monitored by the Board of
Governors of the Federal Reserve
System and other economic policy
makers because of the sensitivity of the
housing industry to changes in interest
rates.

Frequency: C—-404—Monthly and
annually; C-411—Annually.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 U.S.C.,
Sections 131 and 182.
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This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view the
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function and
entering either the title of the collection
or the OMB Control Number 0607-0094.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Under Secretary for Economic Affairs,
Commerce Department.

[FR Doc. 2024—-02688 Filed 2—8-24; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Request for Appointment of a
Technical Advisory Committee

AGENCY: Bureau of Industry and
Security, Department of Commerce.
ACTION: Notice of Information
Collection, request for comment.

SUMMARY: The Department of
Commerce, in accordance with the
Paperwork Reduction Act of 1995
(PRA), invites the general public and
other Federal agencies to comment on
proposed, and continuing information
collections, which helps us assess the
impact of our information collection
requirements and minimize the public’s
reporting burden. The purpose of this
notice is to allow for 60 days of public
comment preceding submission of the
collection to OMB.

DATES: To ensure consideration,
comments regarding this proposed
information collection must be received
on or before April 9, 2024.

ADDRESSES: Interested persons are
invited to submit comments by email to
Mark Crace, IC Liaison, Bureau of
Industry and Security, at mark.crace@
bis.doc.gov or to PRAcomments@
doc.gov. Please reference OMB Control
Number 0694—0100 in the subject line of
your comments. Do not submit
Confidential Business Information or

otherwise sensitive or protected
information.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
specific questions related to collection
activities should be directed to Mark
Crace, IC Liaison, Bureau of Industry
and Security, phone 202—-482—-8093 or
by email at mark.crace@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

The Technical Advisory Committees
(TACs) were established to advise and
assist the U.S. Government on export
control matters. In managing the
operations of the TACs, the Department
of Commerce is responsible for
implementing the policies and
procedures prescribed in the Federal
Advisory Committee Act. The Bureau of
Industry and Security provides
technical and administrative support for
the TAGCs, such as scheduling a
conference room, publishing TAC
meeting notices in the Federal Register,
circulating an agenda, copying
documents, etc. The TACs advise the
government on proposed revisions to
export control lists, licensing
procedures, assessments of the foreign
availability of controlled products, and
export control regulations.

I1. Method of Collection

Supplement No. 2 to Part 730 of the
Export Administration Regulations,
states that any producers of articles,
materials, or supplies, including
technology, software, and other
information, that are subject to export
controls, or are being considered for
such controls because of their
significance to the national security of
the United States, may request (via a
letter or an attachment to an email) the
Secretary of Commerce to establish a
technical advisory committee. Such
requests are sent to the Assistant
Secretary of Export Administration.

I1II. Data

OMB Control Number: 0694—0100.

Form Number(s): None.

Type of Review: Regular submission,
extension of a current information
collection.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents: 1.

Estimated Time per Response: 5
hours.

Estimated Total Annual Burden
Hours: 5.

Estimated Total Annual Cost to the
Public: 0.

Respondent’s Obligation: Voluntary.

Legal Authority: Section 4812(b)(7)
and 4814(b)(1)(B) of the Export Control
Reform Act (ECRA).

IV. Request for Comments

We are soliciting public comments to
permit the Department/Bureau to: (a)
Evaluate whether the proposed
information collection is necessary for
the proper functions of the Department,
including whether the information will
have practical utility; (b) Evaluate the
accuracy of our estimate of the time and
cost burden for this proposed collection,
including the validity of the
methodology and assumptions used; (c)
Evaluate ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) Minimize the
reporting burden on those who are to
respond, including the use of automated
collection techniques or other forms of
information technology.

Comments that you submit in
response to this notice are a matter of
public record. We will include or
summarize each comment in our request
to OMB to approve this ICR. Before
including your address, phone number,
email address, or other personal
identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you may ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Under Secretary for Economic Affairs,
Commerce Department.

[FR Doc. 2024-02728 Filed 2—-8—24; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-919]

Electrolytic Manganese Dioxide From
the People’s Republic of China: Final
Results of Antidumping Duty
Administrative Review; 2021-2022

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) continues to
determine that the sole respondent
under review, Duracell (China) Limited
(DCL), is not eligible for a separate rate
and is therefore a part of the China-wide
entity. The period of review (POR) is
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October 1, 2021, through September 30,
2022.

DATES: Applicable February 9, 2024.
FOR FURTHER INFORMATION CONTACT:
Krisha Hill or Luke Caruso, AD/CVD
Operations, Office IV, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-4037 or (202) 482—-2081,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On October 18, 2023, Commerce
published in the Federal Register the
preliminary results of the 2021-2022
administrative review of the
antidumping duty order on electrolytic
manganese dioxide from the People’s
Republic of China (China).? We invited
interested parties to comment on the
Preliminary Results. No parties
commented on the Preliminary Results.
Accordingly, the Preliminary Results
remain unchanged in the final results of
this review, and no decision
memorandum accompanies this notice.

Scope of the Order 2

The merchandise covered by the
Order includes all manganese dioxide
(MnO2) that has been manufactured in
an electrolysis process, whether in
powder, chip, or plate form. Excluded
from the scope are natural manganese
dioxide (NMD) and chemical manganese
dioxide (CMD). The merchandise
subject to the Order is classified in the
Harmonized Tariff Schedule of the
United States (HTSUS) at subheading
2820.10.00.00. While the HTSUS
subheading is provided for convenience
and customs purposes, the written
description of the scope of the Order is
dispositive.

Final Results of Review

Consistent with the Preliminary
Results, we continue to determine that
the sole respondent under review, DCL,
did not establish its eligibility for a
separate rate and is part of the China-
wide entity.

Disclosure

Because Commerce received no
comments on the Preliminary Results,
we have not modified our analysis and
no decision memorandum accompanies

1 See Electrolytic Manganese Dioxide from the
People’s Republic of China: Preliminary Results of
Antidumping Duty Administrative Review; 2021—
2022, 88 FR 71824 (October 18, 2023) (Preliminary
Results).

2 See Antidumping Duty Order: Electrolytic
Manganese Dioxide from the People’s Republic of
China, 73 FR 58537 (October 7, 2008) (Order).

this Federal Register notice. We are
adopting the Preliminary Results as the
final results of this review.
Consequently, there are no calculations
to disclose in accordance with 19 CFR
351.224(b) for these final results.

Assessment Rates

Pursuant to section 751(a)(2)(C) of the
Act and 19 CFR 351.212(b), Commerce
has determined, and U.S. Customs and
Border Protection (CBP) shall assess,
antidumping duties on all appropriate
entries of subject merchandise in
accordance with the final results of this
review. No earlier than 35 days after the
date of publication of this notice in the
Federal Register, Commerce intends to
instruct CBP to liquidate any entries of
subject merchandise from DCL that
entered the United States during the
POR at the China-wide rate (i.e., 149.92
percent). If a timely summons is filed at
the U.S. Court of International Trade,
the assessment instructions will direct
CBP not to liquidate relevant entries
until the time for parties to file a request
for a statutory injunction has expired
(i.e., within 90 days of publication).

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of this notice in the Federal
Register for all shipments of subject
merchandise from China entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of this notice, as provided by
section 751(a)(2)(C) of the Act: (1) for
any previously investigated or reviewed
Chinese or non-Chinese exporter that
has a separate rate, the cash deposit rate
will continue to be the exporter’s
existing cash deposit rate; (2) for all
Chinese exporters of subject
merchandise that do not have a separate
rate, including DCL, the cash deposit
rate will be equal to the dumping
margin assigned to the China-wide
entity, which is 149.92 percent; 3 and (3)
for all non-Chinese exporters of subject
merchandise that do not have a separate
rate, the cash deposit rate will be equal
to the dumping margin applicable to the
Chinese exporter(s) that supplied that
non-Chinese exporter. These cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to

3 See Preliminary Results, 88 FR at 71825.

liquidation of the relevant entries
during this POR. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

Administrative Protective Order

This notice also serves as the only
reminder to parties subject to an
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3).
Timely written notification of the return
or destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation subject to sanction.

Notification to Interested Parties

We are issuing and publishing the
final results of this review in accordance
with sections 751(a)(1) and 777(i) of the
Act, and 19 CFR 351.213(h) and
351.221(b)(5).

Dated: February 2, 2024.

Abdelali Elouaradia,

Deputy Assistant Secretary for Enforcement
and Compliance.

[FR Doc. 2024-02708 Filed 2—-8—24; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-133]

Certain Metal Lockers and Parts
Thereof From the People’s Republic of
China: Final Results of Antidumping
Duty Administrative Review; 2021
2022

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) finds that
Zhejiang Xingyi Metal Products Co.,
Ltd. (ZXM)/Xingyi Metalworking
Technology (Zhejiang) Co., Ltd. (XMT)
(collectively, ZXM/XMT) and Hangzhou
Evernew Machinery & Equipment
Company Limited/Zhejiang Yinghong
Metalworks Co., Ltd. (Hangzhou
Evernew) made sales of certain metal
lockers and parts thereof (metal lockers)
from the People’s Republic of China
(China) during the period of review
(POR), February 11, 2021, through July
31, 2022.

DATES: Applicable February 9, 2024.
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FOR FURTHER INFORMATION CONTACT:
Deborah Cohen or Matthew Palmer, AD/
CVD Operations, Office III, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-4521 or (202) 482-1678,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On September 8, 2023, Commerce
published the Preliminary Results in the
Federal Register.! On December 19,
2023, Commerce extended the deadline
of the final results of this administrative
review to February 6, 2024 in
accordance with section 751(a)(3)(A) of
the Tariff Act of 1930, as amended (the
Act), and 19 CFR 351.213(h)(2).2 For a
complete description of the events that
followed the Preliminary Results, see
the Issues and Decision Memorandum.3
Commerce conducted this review in
accordance with section 751(a) of the
Tariff Act of 1930, as amended (the Act).

Scope of the Order#

The products covered by the Order
are metal lockers from China. For a
complete description of the Order, see
the Issues and Decision Memorandum.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs are addressed in the
Issues and Decision Memorandum. A
list of the issues that parties raised and
to which we responded in the Issues
and Decision Memorandum is attached
as the appendix to this notice. The
Issues and Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov. In addition, a
complete version of the Issues and

1 See Certain Metal Lockers and Parts Thereof
from the People’s Republic of China: Preliminary
Results and Partial Rescission of Antidumping Duty
Administrative Review, 88 FR 62061 (September 8,
2023) (Preliminary Results), and accompanying
Preliminary Decision Memorandum (PDM).

2 See Memorandum, ‘‘Extension of Deadline for
Final Results of Antidumping Duty Administrative
Review,” dated December 19, 2023.

3 See Memorandum, “Issues and Decision
Memorandum for the Final Results of the
Administrative Review of the Antidumping Duty
Order on Certain Metal Lockers and Parts Thereof
from the People’s Republic of China; 2021-2022,”
dated concurrently with this notice (Issues and
Decision Memorandum).

4 See Certain Metal Lockers and Parts Thereof
from the People’s Republic of China: Antidumping
and Countervailing Duty Orders, 86 FR 46826
(August 20, 2021) (Order).

Decision Memorandum can be accessed
directly at https://access.trade.gov/
public/FRNoticesListLayout.aspx.

Changes Since the Preliminary Results

Based on a review of the record and
comments received from interested
parties regarding the Preliminary
Results, we made certain changes to the
margin calculations for Hangzhou
Evernew and ZXM/XMT.5

Rate for Non-Examined Separate Rate
Respondents

In the Preliminary Results, we
determined that three non-individually
examined companies are eligible for
separate rates in this administrative
review.6 We did not receive any
comments or argument since the
issuance of the Preliminary Results that
provide a basis for reconsideration of
this determination. Therefore, for these
final results, we continue to find that
Kunshan Dongchu Precision Machinery
Co., Ltd., Tianjin Jia Mei Metal
Furniture Ltd., and Zhejiang Focus-On
Import & Export Co., Ltd. qualify for a
separate rate in this review.

The Act and Commerce’s regulations
do not address the establishment of a
separate rate to be applied to companies
not selected for individual examination
when Commerce limits its examination
in an administrative review pursuant to
section 777A(c)(2) of the Act. Generally,
Commerce looks to section 735(c)(5) of
the Act, which provides instructions for
calculating the all-others rate in an
investigation, for guidance when
calculating the rate for separate-rate
respondents which Commerce did not
examine individually in an
administrative review. Section
735(c)(5)(A) of the Act states that the all-
others rate should be calculated by
averaging the weighted-average
dumping margins calculated for
individually-examined respondents,
excluding dumping margins that are
zero, de minimis, or based entirely on
facts available. Accordingly, for the final
results of this review, we are assigning
to the non-selected separate rate
respondents an estimated weighted-
average dumping margin based on the
average of Hangzhou Evernew and
ZXM/XMT weighted-average dumping
margins weighted by their publicly
available ranged U.S. sales values.

Final Results of Review

Commerce determines that the
following estimated weighted-average
dumping margins exist for the period

5For a full description of these changes, see the
Issues and Decision Memorandum.

6 See Preliminary Results PDM at the “Separate
Rate Determination” section for further details.

February 11, 2021, through July 31,
2022:

Weighted-
average
Exporter dumping
margin
(percent)
Zhejiang Xingyi Metal Products
Co., Ltd./Xingyi Metalworking
Technology (Zhejiang) Co.,
Ltd oo 59.52
Hangzhou Evernew Machinery &
Equipment Company Limited/
Zhejiang Yinghong Metalworks
Co., Ltd.7 oo 190.01
Kunshan Dongchu Precision Ma-
chinery Co., Ltd .......ccccvevienne. 75.08
Tianjin Jia Mei Metal Furniture
Ltd e 75.08
Zhejiang Focus-On Import & Ex-
port Co., Ltd ..cccovvveeieeeiiees 75.08
Disclosure

Commerce intends to disclose the
calculations performed in connection
with these final results to interested
parties within five days of the date of
publication of this notice, in accordance
with 19 CFR 351.224(b).

Assessment Rates

Pursuant to section 751(a)(2)(C) of the
Act and 19 CFR 351.212(b), Commerce
determined, and U.S. Customs and
Border Protection (CBP) shall assess,
antidumping duties on all appropriate
entries of subject merchandise in
accordance with the final results of this
review. Pursuant to 19 CFR
351.212(b)(1), where ZXM/XMT and
Hangzhou Evernew reported the entered
values of their U.S. sales, we calculated
importer-specific antidumping duty
assessment rates by aggregating the total
amount of dumping calculated for the
examined sales of each importer and
dividing each of these amounts by the
total entered value associated with those
sales. Where ZXM/XMT and Hangzhou
Evernew did not report entered value,
we calculated a per-unit assessment rate
for each importer by dividing the total
amount of dumping calculated for the
examined sales made to that importer by
the total quantity associated with those
sales. To determine whether an

7 We preliminarily found that Hangzhou Evernew
and its producer, Zhejiang Yinghong Metalworks
Co., Ltd., are affiliated, pursuant to section
771(33)(F) of the Act and 19 CFR 351.102(b)(3) and
should be treated as a single entity pursuant to 19
CFR 351.401(f)(1) for the purposes of the
Preliminary Results. See Preliminary Results PDM
at the “Single Entity Analysis” section for further
discussion of the preliminary collapsing
determination. We received no comments from
interested parties on this preliminary
determination; thus, we continue to find these
companies should be treated as a single entity for
purposes of these final results.
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importer-specific, per-unit assessment
rate is de minimis, in accordance with
19 CFR 351.106(c)(2), we also calculated
an importer-specific ad valorem ratio
based on estimated entered values.
Where either a respondent’s weighted-
average dumping margin is zero or de
minimis within the meaning of 19 CFR
351.106(c)(1), or an importer-specific
assessment rate is zero or de minimis,
we will instruct CBP to liquidate the
appropriate entries without regard to
antidumping duties. Pursuant to a
refinement in our non-market economy
practice, for sales that were not reported
in the U.S. sales data submitted by
ZXM/XMT and Hangzhou Evernew
during this review, we will instruct CBP
to liquidate entries associated with
those sales at the rate for the China-wide
entity.8

For the respondents which were not
selected for individual examination in
this administrative review, and which
qualified for a separate rate, the
assessment rate will be equal to the
weighted-average dumping margin
assigned to them for the final results.

Commerce intends to issue
assessment instructions to CBP no
earlier than 35 days after the date of
publication of these final results. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of
administrative review for all shipments
of subject merchandise entered, or
withdrawn from warehouse, for
consumption on, or after, the
publication date of the final results of
review, as provided for by section
751(a)(2)(C) of the Act: (1) the cash
deposit rates for the companies
identified above in the “Final Results of
Review” section will be equal to the
company-specific weighted-average
dumping margin established in the final
results of this administrative review; (2)
for a previously investigated or
reviewed exporter of subject
merchandise not listed in the final
results of review that has a separate rate,
the cash deposit rate will continue to be
the exporter’s existing cash deposit rate;
(3) for all Chinese exporters of subject

8 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694, 65695 (October 24, 2011) for a full
discussion of this practice.

merchandise that do not have a separate
rate, the cash deposit rate will be the
cash deposit rate established for the
China-wide entity, i.e., 322.25 percent; ©
and (4) for all exporters of subject
merchandise that are not located in
China and that are not eligible for a
separate rate, the cash deposit rate will
be the rate applicable to the China
exporter(s) that supplied that non-
Chinese exporter. These deposit
requirements, when imposed, shall
remain in effect until further notice.

As discussed in the Preliminary
Results, we preliminarily determined
that the record no longer supports a
finding that ZXM should be collapsed
with XMT subsequent to January 13,
2022, as ZXM ceased involvement with
the production and/or exportation of
subject merchandise prior to the POR,
was acquired by an unrelated third-
party a month prior, and all indicia of
affiliation and/or control between the
two companies ceased as of that date.10
Accordingly, we continue to review the
single entity for the February 11, 2021,
through January 13, 2022, segment of
this review and for the purposes of
subsequent assessment. This finding has
not changed for the final results as no
new evidence to the contrary has been
timely placed on the record. Therefore,
because XMT remains the only
component of the former ZXM/XMT
entity involved in the exportation of
subject merchandise in the final results,
we will assign the cash deposit rate only
to XMT as the exporter, and instruct
CBP to discontinue the ZXM/XMT
combination rate.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping and/or countervailing
duties prior to liquidation of the
relevant entries during this POR. Failure
to comply with this requirement could
result in Commerce’s presumption that
reimbursement of antidumping and/or
countervailing duties occurred and the
subsequent assessment of double
antidumping duties and/or an increase
in the amount of antidumping duties by
the amount of the countervailing duties.

9 See Certain Metal Lockers and Parts Thereof
from the People’s Republic of China: Notice of
Court Decision Not in Harmony With the Final
Determination of Antidumping Duty Investigation;
Notice of Amended Final Determination, 88 FR
70644 (October 12, 2023).

10 See Preliminary Results, 88 FR at 62063.

Administrative Protective Order

This notice also serves as the final
reminder to parties subject to an
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

Notification to Interested Parties

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777()(1) of the Act, 19 CFR
351.221(b)(5) and 19 CFR 351.213(h)(1).

Dated: February 2, 2024.
Abdelali Elouaradia,

Deputy Assistant Secretary for Enforcement
and Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
1I. Background
III. Scope of the Order
IV. Changes From the Preliminary Results
V. Discussion of the Issues
Comment 1: Surrogate Country Selection
Comment 2: Selection of Surrogate Value
(SV) for ZXM/XMT’s Pickling Board
Inputs
Comment 3: Selection of SV for Hangzhou
Evernew’s Cold-Rolled Steel Inputs
Comment 4: Application of Adverse Facts
Available (AFA) in Selecting the SV for
Hangzhou Evernew’s Ocean Freight
Expenses
Comment 5: Deduction of Section 301
Duties From U.S. Price
Comment 6: Issuance of Importer-Specific
Liquidation Instructions
Comment 7: Ministerial Error—Export
Subsidy Adjustment for Hangzhou
Evernew and ZXM/XMT
VI. Recommendation

[FR Doc. 2024-02638 Filed 2—8-24; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Solicitations of Outside
Advisors Information Collection
Request (ICR)

AGENCY: National Institute of Standards
and Technology (NIST), Commerce.
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ACTION: Notice of information collection,
request for comment.

SUMMARY: The Department of
Commerce, in accordance with the
Paperwork Reduction Act of 1995
(PRA), invites the general public and
other Federal agencies to comment on
proposed, and continuing information
collections, which helps us assess the
impact of our information collection
requirements and minimize the public’s
reporting burden. The purpose of this
notice is to allow for 60 days of public
comment preceding submission of the
collection to OMB.

DATES: To ensure consideration,
comments regarding this proposed
information collection must be received
on or before April 9, 2024.

ADDRESSES: Interested persons are
invited to submit written comments by
mail to Liz Reinhart, Management
Analyst, National Institute of Standards
and Technology, at elizabeth.reinhart@
nist.gov or PRAcomments@doc.gov. Do
not submit Confidential Business
Information or otherwise sensitive or
protected information.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
specific questions related to collection
activities should be directed to Cierra
Bean, Business Operations Specialist,
CHIPS Program Office, at askchips@
chips.gov or 1-202—-815-2677.

SUPPLEMENTARY INFORMATION:
1. Abstract

The CHIPS Incentives Program is
authorized by title XCIX—Creating
Helpful Incentives to Produce
Semiconductors for America of the
William M. (Mac) Thornberry National
Defense Authorization Act for Fiscal
Year 2021 (Pub. L. 116-283, referred to
as the CHIPS Act or Act), as amended
by the CHIPS Act of 2022 (Division A
of Pub. L. 117-167). The CHIPS
Incentives Program is administered by
the CHIPS Program Office (CPO) within
the National Institute of Standards and
Technology (NIST) of the United States
Department of Commerce (Department).

On February 28, 2023, the CHIPS
Program Office (CPO) released a notice
of funding opportunity (NOFO) to
solicit applications for CHIPS Incentives
that will support investments in the
construction, expansion, and
modernization of (a) commercial
facilities in the United States for the
front- and back-end fabrication of
leading-edge, current-generation, and
mature-node semiconductors; (b)
commercial facilities in the United
States for wafer manufacturing; and (c)
commercial facilities in the United

States for materials used to manufacture
semiconductors and semiconductor
manufacturing equipment, provided
that the capital investment, equals or
exceeds $300 million.

As stated on p. 14 of the NOFO, “[t]he
Department will engage outside
advisors, consultants, and/or attorneys
at the due diligence stage. . . .” The
information request seeks information
from potential advisors, consultants,
and/or attorneys to determine their
qualifications to provide advice on
transactions under the NOFO in fields
such as construction management,
corporate investigations and risk,
finance and audits, insurance, market
reviews, legal, real estate, and other
technical issues.

I1. Method of Collection

The CPO intends to collect
information from applicants through
email, although other methods, e.g.,
interviews, etc., may also be leveraged.

II1. Data

OMB Control Number: 0693—-XXXX.

Form Number(s): None.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
200.

Estimated Time per Response: 8
hours.

Estimated Total Annual Burden
Hours: 1,600 hours.

Estimated Total Annual Cost to
Public: $75,750.

Respondent’s Obligation: Mandatory
to be retained as an outside advisor.

Legal Authority: CHIPS Act of 2022
(Division A of Pub. L. 117-167) (the
Act).

IV. Request for Comments

We are soliciting public comments to
permit the Department/Bureau to: (a)
Evaluate whether the proposed
information collection is necessary for
the proper functions of the Department,
including whether the information will
have practical utility; (b) Evaluate the
accuracy of our estimate of the time and
cost burden for this proposed collection,
including the validity of the
methodology and assumptions used; (c)
Evaluate ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) Minimize the
reporting burden on those who are to
respond, including the use of automated
collection techniques or other forms of
information technology.

Comments that you submit in
response to this notice are a matter of
public record. We will include or
summarize each comment in our request

to OMB to approve this ICR. Before
including your address, phone number,
email address, or other personal
identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you may ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Under Secretary for Economic Affairs,
Commerce Department.

[FR Doc. 2024—02011 Filed 2—8-24; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; West Coast Region
Groundfish Trawl Fishery Monitoring
and Catch Accounting Program

AGENCY: National Oceanic &
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of information collection,
request for comment.

SUMMARY: The Department of
Commerce, in accordance with the
Paperwork Reduction Act of 1995
(PRA), invites the general public and
other Federal agencies to comment on
proposed, and continuing information
collections, which helps us assess the
impact of our information collection
requirements and minimize the public’s
reporting burden. The purpose of this
notice is to allow for 60 days of public
comment preceding submission of the
collection to OMB.

DATES: To ensure consideration,
comments regarding this proposed
information collection must be received
on or before April 9, 2024.

ADDRESSES: Interested persons are
invited to submit written comments to
Adrienne Thomas, NOAA PRA Officer,
at Adrienne.thomas@noaa.gov. Please
reference OMB Control Number 0648—
0619 in the subject line of your
comments. Do not submit Confidential
Business Information or otherwise
sensitive or protected information.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
specific questions related to collection
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activities should be directed to Matt
Dunlap, Fishery Policy Analyst, West
Coast Regional Office, 7600 Sand Point
Way NE, Seattle, WA 98115, (206) 526—
6119, or matthew.dunlap@noaa.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

This submission is a renewal of an
existing package. The program was
developed through Amendment 20 to
the Groundfish Fishery Management
Plan (FMP), under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1801 et seq.) and consists of an
individual fishing quota (IFQ) program
for the shore based trawl fleet (including
whiting and non-whiting fisheries); and
cooperative (coop) programs for the at-
sea mothership (MS) and catcher/
processor (C/P) trawl fleets (whiting
only). As part of its fishery management
responsibilities, the National Marine
Fisheries Service (NMFS) collects
information to determine the amount
and type of catch taken by fishing
vessels. This collection supports
monitoring requirements including
scale test requirements for first receivers
in the Pacific Coast groundfish fishery’s
shore based individual fishery quota
(IFQ) program; and mothership and
catcher/processors in the at-sea whiting
fisheries. The collection also supports
permits for businesses that provide
certified observer and certified catch
monitor services. The respondents are
principally shore-based first receivers,
catch monitor and observer service
providers, mothership processors, and
catcher/processors which are
companies/partnerships.

II. Method of Collection

This collection utilizes both
electronic and paper forms, depending
on the specific item. Methods of
submittal include email of electronic
forms, and mail and facsimile
transmission of paper forms.
Additionally, this collection utilizes
interviews for some information
collection and phone calls for
transmission of other information.

II1. Data

OMB Control Number: 0648—0619.

Form Number(s): None.

Type of Review: Regular submission
(extension of a current information
collection).

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
150.

Estimated Time Per Response: For 2
existing observer providers: 2 hours for
preparation and submission of the

annual observer provider permit
renewal application. For 1 new observer
provider: 10 hours for observer provider
permit application preparation and
submission. For 1 observer provider: 4
hours for a written response and
submission of an appeal if an observer
provider permit is denied. For 45 catch
monitors: 1 hour for submission of
qualifications to work as a catch
monitor. For 5 catch monitors: 4 hours
for a written response and submission of
an appeal if a catch monitor permit is
denied. For 16 vessels in the
Mothership or Catcher/Processor fleet,
30 minutes or less for satisfying
requirements for use of at-sea scales,
including daily testing reports (30
minutes), daily catch and cumulative
weight reports (10 minutes), audit trail
(1 minute), calibration log (2 minutes),
and fault log (3 minutes).

Estimated Total Annual Burden
Hours: 441 hours (83 hours for observer
and catch monitor providers and 358
hours for Motherships or Catcher/
Processors).

Estimated Total Annual Cost to
Public: $3,678. Annualized capital costs
for computer hardware are $3,510.
Annualized reporting/recordkeeping
costs are $168.

Respondent’s Obligation: Mandatory.

Legal Authority: The regulations at
§§660.140(h), 660.150(j), and
660.160(g), specify observer coverage
requirements for trawl vessels and
define the responsibilities for observer
providers, including reporting
requirements. Regulations at
§ 660.140(i) specify requirements for
catch monitor coverage for first
receivers. Regulations at § 660.15
specify equipment, performance and
technical requirements for scales used
to weigh catch at sea.

IV. Request for Comments

We are soliciting public comments to
permit the Department/Bureau to: (a)
Evaluate whether the proposed
information collection is necessary for
the proper functions of the Department,
including whether the information will
have practical utility; (b) Evaluate the
accuracy of our estimate of the time and
cost burden for this proposed collection,
including the validity of the
methodology and assumptions used; (c)
Evaluate ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) Minimize the
reporting burden on those who are to
respond, including the use of automated
collection techniques or other forms of
information technology.

Comments that you submit in
response to this notice are a matter of
public record. We will include or

summarize each comment in our request
to OMB to approve this ICR. Before
including your address, phone number,
email address, or other personal
identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you may ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Under Secretary for Economic Affairs,
Commerce Department.

[FR Doc. 2024—02673 Filed 2—-8—24; 8:45 am]
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XD633]

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to the Coastal
Virginia Offshore Wind Commercial
Project Offshore of Virginia

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of Letter of
Authorization.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA) as amended, and implementing
regulations, notification is hereby given
that a Letter of Authorization (LOA) has
been issued to the Virginia Electric and
Power Company, doing business as
Dominion Energy Virginia (Dominion
Energy), for the taking of marine
mammals incidental to the construction
of the Coastal Virginia Offshore Wind
Commercial (CVOW-C) Project
(hereafter known as the “CVOW-C
Project” or the ‘“Project”).

DATES: The LOA is effective from
February 5, 2024 through February 4,
2029.

ADDRESSES: The LOA and supporting
documentation are available online at:
https://www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. In case
of problems accessing these documents,
please call the contact listed below (see
FOR FURTHER INFORMATION CONTACT).


https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
mailto:matthew.dunlap@noaa.gov
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FOR FURTHER INFORMATION CONTACT:
Kelsey Potlock, Office of Protected
Resources, NMFS, (301) 427—8401.

SUPPLEMENTARY INFORMATION:

Background

The MMPA prohibits the “take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made, regulations are promulgated
(when applicable), and public notice
and an opportunity for public comment
are provided.

An authorization for incidental
takings shall be granted if NMFS finds
that the taking will have a negligible
impact on the species or stock(s) and
will not have an unmitigable adverse
impact on the availability of the species
or stock(s) for taking for subsistence
uses (where relevant). If such findings
are made, NMFS must prescribe the
permissible methods of taking; “other
means of effecting the least practicable
adverse impact” on the affected species
or stocks and their habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
the species or stocks for taking for
certain subsistence uses (referred to as
“mitigation”’); and requirements
pertaining to the monitoring and
reporting of such takings. The MMPA
defines ‘‘take’ to mean harass, hunt,
capture, or kill, or attempt to harass,
hunt, capture, or kill any marine
mammal (16 U.S.C. 1362(13); 50 CFR
216.103). Level A harassment is defined
as any act of pursuit, torment, or
annoyance which has the potential to
injure a marine mammal or marine
mammal stock in the wild (16 U.S.C.
1362(18); 50 CFR 216.3). Level B
harassment is defined as any act of
pursuit, torment, or annoyance which
has the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering (16 U.S.C.
1362(18); 50 CFR 216.3). Section
101(a)(5)(A) of the MMPA and the
implementing regulations at 50 CFR part
216, subpart I authorize NMFS to
propose and, if appropriate, promulgate
regulations and issue associated LOA(s).
NMFS promulgated regulations on

January 23, 2024 (89 FR 4370) for the
taking of marine mammals incidental to
the construction of the CVOW-C Project
offshore of Virginia. The LOA
authorizes Dominion Energy and those
persons it authorizes or funds to
conduct activities on its behalf to take
marine mammals incidental to specified
activities during the construction of the
Project and requires them to implement
mitigation, monitoring, and reporting
requirements.

Summary of Request

On January 23, 2024, NMFS
promulgated a final rule (89 FR 4370)
responding to a request from Dominion
Energy for authorization to take marine
mammals (21 species comprising 22
stocks) by Level B harassment (all 22
stocks) and by Level A harassment (7
stocks) incidental to construction
activities occurring in Federal and State
waters off of Virginia, specifically
within and around the Bureau of Ocean
Energy Management (BOEM)
Commercial Lease of Submerged Lands
for Renewable Energy Development on
the Outer Continental Shelf (OCS) Lease
Area OCS-A 0483 (Lease Area) and
along an export cable route to sea-to-
shore transition points (collectively
referred to as the “Project Area”), over
the course of 5 years (February 5, 2024
through February 4, 2029). The final
rule included the following specified
activities: the installation of 176 wind
turbine generators (WTGs) on monopile
foundations (through a maximum of 183
separate piling events) and 3 offshore
substations (OSSs) on jacket
foundations using pin piles by vibratory
and impact pile driving; nearshore cable
landfall work comprising of the
installation and subsequent removal of
nearshore temporary cofferdams by
vibratory pile driving and the
installation and subsequent removal of
temporary goal posts by impact pile
driving at the sea-to-shore transition
point located at the State Military
Reservation in Virginia Beach, Virginia;
high-resolution geophysical (HRG)
marine site characterization surveys
using active acoustic sources; fishery
and ecological monitoring surveys; the
placement of scour protection; the
installation of the export cable route
from OSSs to shore-based converter
stations and inter-array cables between
turbines by trenching, laying, and burial
activities; vessel transit within the
specified geographical region to
transport crew, supplies, and materials;
and WTG operation.

Marine mammals exposed to elevated
noise levels during foundation impact
pile driving may be taken by Level A
harassment, and marine mammals

exposed to elevated noise levels during
impact and vibratory pile driving and
HRG site characterization surveys may
be taken by Level B harassment. No
mortality or serious injury of any marine
mammal is anticipated or authorized.
The number of takes, by species,
authorized may be found in table 1 in
the LOA, which is available at https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act.

Authorization

In accordance with the final rule (89
FR 4370, January 23, 2024; see 50 CFR
217.296), NMFS has issued a LOA to
Dominion Energy authorizing the take,
by harassment, of marine mammals
incidental to specified activities within
the specified geographical region. As
previously stated, no mortality or
serious injury of any marine mammal
species is anticipated or authorized. The
incidental takes authorized herein are
the same as those analyzed and
authorized in the final rule (89 FR 4370,
January 23, 2024). Takes of marine
mammals will be minimized through
the following planned mitigation and
monitoring measures, as applicable for
each specified activity: (1)
implementation of spatio-temporal
seasonal/time of day work restrictions;
(2) use of multiple NMFS-approved
Protected Species Observers (PSOs) to
visually observe for marine mammals
(with any detection within specifically
designated zones triggering a delay or
shutdown, as applicable); (3) use of
NMFS-approved passive acoustic
monitoring (PAM) operators to
acoustically detect marine mammals,
with a focus on detecting baleen whales
(with any detection within designated
zones triggering a delay or shutdown, as
applicable); (4) implementation of
clearance and shutdown zones; (5) use
of soft-start upon commencement of
impact pile driving and ramp-up of
acoustic sources during HRG surveys;
(6) use of noise attenuation technology
during foundation pile driving; (7) use
of situational awareness monitoring for
marine mammal presence; (8) use of
sound field verification monitoring; (9)
use of PAM within the vessel transit
corridor for Project vessels to travel over
10 knots (11.5 miles per hour); and (10)
implementation of several ves