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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1005, 1006, and 1007
[Doc. No. AMS-DA-23-0003; 23—J-0019]

Milk in the Appalachian, Florida, and
Southeast Marketing Areas;
Amendments to Marketing Agreements
and to Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
transportation credit balancing fund
provisions for the Appalachian and
Southeast Federal milk marketing orders
and establishes distributing plant
delivery credits in the Appalachian,
Florida, and Southeast Federal milk
marketing orders. More than the
required number of producers in the
three impacted marketing areas have
approved the issuance of the final order.

DATES: This rule is effective March 1,
2024.

ADDRESSES: To review the hearing
record and relevant materials, please see
https://www.ams.usda.gov/rules-
regulations/milk-appalachian-
southeast-and-florida-areas-hearing-
proposed-amendments.

FOR FURTHER INFORMATION CONTACT: Erin
Taylor, USDA/AMS/Dairy Programs,
Order Formulation and Enforcement
Branch, STOP 0231—Room 2530, 1400
Independence Avenue SW, Washington,
DC 20250-0231, Telephone: (202) 720-
7183, Email: Erin. Taylor@usda.gov.

SUPPLEMENTARY INFORMATION: This rule,
in accordance with 7 CFR 900.14(c), is
the Secretary’s final rule in this
proceeding and adopts the amendments
detailed in the proposed rule published
in the Federal Register on December 1,
2023 (88 FR 84038).

This final rule amends the
transportation credit balancing fund
(TCBF) provisions in the Appalachian
and Southeast Federal milk marketing
orders (FMMOs or orders) by (1)
updating the components of the mileage
rate calculation; (2) revising the months
of mandatory and discretionary
payment; (3) revising the non-
reimbursed mileage factor; and (4)
increasing the maximum assessment
rate on Class I milk. This final rule also
establishes distributing plant delivery
credit (DPDC) provisions in the
Appalachian, Florida, and Southeast
FMMOs that will make marketwide
service payments to qualifying handlers
and cooperatives for milk shipments to
pool distributing plants from farms that
are year-round, consistent suppliers. As
required by regulation, AMS conducted
a vote where more than two-thirds of
the participating producers approved
the amended orders. Thus, AMS is
issuing this final rule implementing
new and amended provisions.

This administrative action is governed
by sections 556 and 557 of Title 5 of the
United States Code and, therefore, is
excluded from the requirements of
Executive Orders 12866, 13175, 13563,
and 14094. This action falls within a
category of regulatory actions that the
Office of Management and Budget
(OMB) exempted from Executive Orders
12866, 13563, and 14094 review.

The amendments adopted in this final
rule have been reviewed under
Executive Order 12988, Civil Justice
Reform. They are not intended to have
a retroactive effect and will not preempt
any state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7

U.S.C. 601-674) (AMAA), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
AMAA, any handler subject to an order
may request modification or exemption
from such order by filing a petition with
the United States Department of
Agriculture (USDA) stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with the
law. A handler is afforded the
opportunity for a hearing on the
petition. After a hearing, USDA would
rule on the petition. The AMAA
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has its
principal place of business, has
jurisdiction in equity to review USDA’s
ruling on the petition, provided a bill in
equity is filed not later than 20 days
after the date of the entry of the ruling.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), the Agricultural Marketing Service
has considered the economic impact of
this action on small entities and has
certified this final rule will not have a
significant economic impact on a
substantial number of small entities.
The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders and amendments
thereto are unique in that they are
normally brought about through group
action of essentially small entities for
their own benefit. A small dairy farm as
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
is one that has an annual gross revenue
of $3.75 million or less, and a small
dairy products manufacturer is one that
has no more than the number of
employees listed in the chart below:

Size standards
NAICS code NAICS U.S. industry title in number of
employees
311511 e, Fluid Milk ManUufacCtUFNG .......oooeeee ettt e e e s an e e snr e e e annees 1,150
311512 ... .... | Creamery Butter Manufacturing ... 750
311513 e Cheese ManUFACTUINING .....ooiiiiiiieie ettt sttt et s it e bt e st e e be e snneesaeesneenane 1,250
311514 e, Dry, Condensed, and Evaporated Dairy Product Manufacturing ............ccccerveeniiinecnicinecneeeeen 1,000
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To determine which dairy farms are
“small businesses,” the $3.75 million
per year income limit was used to
establish a milk marketing threshold of
1,220,703 pounds per month. Although
this threshold does not factor in
additional monies that may be received
by dairy producers, it should be an
accurate standard for most ‘““small”
dairy farmers. To determine a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 750-employee
limit for creamery butter; the 1,000-
employee limit for dry, condensed, and
evaporated dairy product
manufacturing; the 1,150-employee
limit for fluid milk manufacturing; or
the 1,250-employee limit for cheese
manufacturing; the plant was
considered a large business even if the
local plant does not exceed the 750-;
1,000-; 1,150-; or 1,250-employee limits,
respectively.

During March 2023, the milk of 2,191
dairy farms was pooled on the
Appalachian (1,359), Florida (83), and
Southeast (749) FMMOs. Of the totals,
1,233 farms on the Appalachian FMMO
(91 percent), 37 on the Florida FMMO
(45 percent), and 658 on the Southeast
FMMO (88 percent) were considered
small businesses.

During March 2023, there were a total
of 17 plants associated with the
Appalachian FMMO (16 pool
distributing plants and 1 pool supply
plant), 7 plants associated with the
Florida FMMO (all pool distributing
plants), and 16 plants associated with
the Southeast FMMO (15 pool
distributing plants and 1 pool supply
plant). The number of plants meeting
the small business criteria under the
Appalachian, Florida, and Southeast
FMMOs were estimated to be 2 (13
percent), 2 (29 percent), and 2 (13
percent), respectively.

Currently, the Appalachian and
Southeast orders provide transportation
credit balancing fund (TCBF) payments
on supplemental shipments of milk for
Class I use provided the milk was from
producers located outside of the
marketing areas who are not regular
suppliers to the market. Producer milk
received at a pool distributing plant
eligible for a transportation credit under
the orders is defined as bulk milk
received directly from a dairy farmer (1)
from whom not more than 50 percent of
the dairy farmer’s milk production, in
aggregate, is received as producer milk
during the immediately preceding
months of March through May of each
order; and (2) who produced milk on a
farm not located within the specified
marketing areas of either order. Milk
deliveries from producers located

outside the marketing area who are
consistent suppliers to the market, or
from producers located inside the
marketing areas, is not eligible for
transportation credits.

This final rule amends the
Appalachian and Southeast TCBF
provisions. Specifically, the
amendments amend the non-reimbursed
mileage level from 85 miles to 15
percent of total miles and update
components of the mileage rate factor to
reflect more current market
transportation costs.

The amendments also will increase
the maximum TCBF assessment rates for
the Appalachian and Southeast orders.
Specifically, the maximum
transportation credit assessment rate for
the Appalachian and Southeast orders
will increase to $0.30 and $0.60 per
hundredweight (cwt), respectively. The
increases are intended to minimize the
proration and depletion of each order’s
TCBF to provide more adequate TCBF
payments.

This final rule also adopts DPDCs in
the Appalachian, Florida, and Southeast
FMMOs to provide transportation
assistance to handlers and cooperatives
procuring year-round, consistent milk
supplies for the region. Currently, there
are no provisions in any of the three
southeastern FMMOs to provide
transportation assistance to handlers
and cooperatives for these types of milk
deliveries.

The DPDCs adopted in this final rule
will operate similar to the TCBF
program: (1) DPDCs will be funded
through an assessment on Class I
producer milk; (2) DPDCs will be
payable to handlers and cooperatives for
procuring year-round milk supplies as
determined by location and delivery
criteria; (3) DPDC payment provisions
will be identical to those for TCBF
payments; and (4) DPDC provisions are
designed to safeguard against excess
assessment collections and prevent
persistent and pervasive uneconomic
milk movements for the purpose of
receiving a DPDC payment.

The TCBF and DPDC provisions are
applied identically to large and small
handlers and cooperatives regulated by
the Appalachian, Florida, and Southeast
FMMOs. Since the amendments will
apply to all regulated cooperatives and
handlers regardless of their size, the
amendments should not have a
significant economic impact on a
substantial number of small entities.

A review of reporting requirements
was completed under the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35). It was determined that
these amendments will have no impact
on reporting, recordkeeping, or other

compliance requirements because those
requirements will remain unchanged.
No new forms are proposed, and no
additional reporting requirements will
be necessary.

This final rule does not require
additional information collection that
requires clearance by the OMB beyond
currently approved information
collection. The primary sources of data
used to complete the forms are routinely
used in most business transactions.
Forms require only a minimal amount of
information which can be supplied
without data processing equipment or a
trained statistical staff. Thus, since the
information is already provided, no new
information collection requirements are
needed, and the current information
collection and reporting burden is
relatively small. Requiring the same
reports for all handlers does not
significantly disadvantage any handler
that is smaller than the industry
average.

The Agricultural Marketing Service is
committed to complying with the E-
Government Act, to promote the use of
the internet and other information
technologies to provide increased
opportunities for citizen access to
Government information and services,
and for other purposes.

No other burdens are expected to fall
on the dairy industry as a result of
overlapping Federal rules. This
rulemaking proceeding does not
duplicate, overlap, or conflict with any
existing Federal rules.

Prior Documents in This Proceeding

Notice of Hearing: Published in the
Federal Register on January 30, 2023
(88 FR 5800).

Recommended Decision: Published in
the Federal Register on July 18, 2023
(88 FR 46016).

Final Decision: Published in the
Federal Register on December 1, 2023
(88 FR 84038).

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the orders were
first issued and when they were
amended. The previous findings and
determinations are hereby ratified and
confirmed, except where they may
conflict with those set forth herein.

(a) Findings Upon the Basis of the
Hearing Record

The amendments to the order are
based on the record of a public hearing
held in Franklin, Tennessee, February
28-March 2, 2023, pursuant to a notice
of hearing published January 30, 2023
(88 FR 5800). The hearing was held
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pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice and
procedure (7 CFR part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is determined that:

(1) The said orders as hereby
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the
AMAA,;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
AMAA, are not reasonable in view of
the price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the aforesaid marketing area.
The minimum prices specified in the
orders as hereby amended are such
prices as will reflect the aforesaid
factors, ensure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said orders as hereby
amended regulate the handling of milk
in the same manner as, and are
applicable only to persons in the
respective classes of industrial or
commercial activity specified in,
marketing agreements upon which a
hearing has been held.

(b) Additional Findings

The amendments to these orders are
known to handlers. The final decision
containing the amendments to these
orders was issued and published in the
Federal Register (88 FR 84038) on
December 1, 2023.

(c) Determinations

It is hereby determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in section 8c(9) of the AMAA)
of more than 50 percent of the milk
marketed within the specified marketing
areas to sign a proposed marketing
agreement, tends to prevent the
effectuation of the declared policy of the
AMAA;

(2) The issuance of this order
amending the Appalachian, Florida, and
Southeast orders is the only practical
means pursuant to the declared policy
of the AMAA of advancing the interests
of producers as defined in the order as
hereby amended; and

(3) The issuance of this order
amending the Appalachian, Florida, and
Southeast FMMOs is favored by at least
two-thirds of the producers who were
engaged in the production of milk for
sale in the respective marketing areas.

List of Subjects in 7 CFR Parts 1005,
1006, and 1007

Milk marketing orders.

Order Amending the Order Regulating
the Handling of Milk in the
Appalachian, Florida, and Southeast
Marketing Areas

It is therefore ordered, that on and
after the effective date hereof, the
handling of milk in the Appalachian,
Florida, and Southeast marketing areas
shall be in conformity to and in
compliance with the terms and
conditions of the orders, as amended,
and as hereby amended, as follows:

PART 1005—MILK IN THE
APPALACHIAN MARKETING AREA

m 1. The authority citation for part 1005
continues to read as follows:

Authority: 7 U.S.C. 601-674, and 7253.

m 2. Amend § 1005.30 by:
m a. Redesignating paragraphs (a)(5)
through (9) as paragraphs (a)(7) through
(11), respectively;
m b. Adding new paragraphs (a)(5) and
(6);
m c. Redesignating paragraph (c)(3) as
(c)(4) and revising it; and
m d. Adding new paragraph (c)(3).

The additions and revision read as
follows:

§1005.30 Reports of receipts and
utilization.

(El] * % %

(5) Receipts of producer milk
described in § 1005.84(e), including the
identity of the individual producers
whose milk is eligible for the
distributing plant delivery credit
pursuant to that paragraph and the date
that such milk was received;

(6) For handlers submitting
distributing plant delivery credit
requests, transfers of bulk
unconcentrated milk to nonpool plants,
including the dates that such milk was

transferred;
* * * * *

(C] * *x *

(3) With respect to milk for which a
cooperative association is requesting a
distributing plant delivery credit
pursuant to § 1005.84, all of the
information required in paragraphs
(a)(5) and (6) of this section.

(4) With respect to milk for which a
cooperative association is requesting a
transportation credit pursuant to
§1005.82, all of the information
required in paragraphs (a)(7) through (9)
of this section.

* * * * *

m 3. Amend § 1005.32 by revising
paragraph (a) to read as follows:

§1005.32 Other reports.

(a) On or before the 20th day after the
end of each month, each handler
described in § 1000.9(a) and (c) of this
chapter shall report to the market
administrator any adjustments to
distributing plant delivery credit
requests as reported pursuant to
§1005.30(a)(5) and (6), and any
adjustments to transportation credit
requests as reported pursuant to
§1005.30(a)(7) through (9).

* * * * *

m 4. Amend § 1005.81 by revising the
first sentence of paragraph (a) to read as
follows:

§1005.81 Payments to the transportation
credit balancing fund.

(a) On or before the 12th day after the
end of the month (except as provided in
§1000.90 of this chapter), each handler
operating a pool plant and each handler
specified in § 1000.9(c) of this chapter
shall pay to the market administrator a
transportation credit balancing fund
assessment determined by multiplying
the pounds of Class I producer milk
assigned pursuant to § 1005.44 by $0.30
per hundredweight or such lesser
amount as the market administrator
deems necessary to maintain a balance
in the fund equal to the total
transportation credits disbursed during

the prior June—February period. * * *
* * * * *

m 5. Amend § 1005.82 by:
m a. Revising the first sentence of
paragraph (a)(1), the first sentence of
paragraph (b), and paragraph (d)(3)(iii);
and
m b. Adding paragraph (d)(3)(viii).

The revisions and addition read as
follows:

§1005.82 Payments from the
transportation credit balancing fund.

(a) * % %

(1) On or before the 13th day (except
as provided in § 1000.90 of this chapter)
after the end of each of the months of
January and July through December and
any other month in which
transportation credits are in effect
pursuant to paragraph (b) of this section,
the market administrator shall pay to
each handler that received, and reported
pursuant to § 1005.30(a)(7), bulk milk
transferred from a plant fully regulated
under another Federal order as
described in paragraph (c)(1) of this
section or that received, and reported
pursuant to § 1005.30(a)(8), milk
directly from producers’ farms as
specified in paragraph (c)(2) of this
section, a preliminary amount
determined pursuant to paragraph (d) of
this section to the extent that funds are
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available in the transportation credit
balancing fund. * * *
* * * * *

(b) The market administrator may
extend the period during which
transportation credits are in effect (i.e.,
the transportation credit period) to the
month of February or June if a written
request to do so is received fifteen (15)
days prior to the beginning of the month
for which the request is made and, after
conducting an independent
investigation, finds that such extension
is necessary to assure the market of an
adequate supply of milk for fluid use.

EE

(d) * % %
(3) * % %
(iii) Subtract 15 percent (15%) of the

miles from the mileage so determined;
* * * * *

(viii) The market administrator may
revise the factor described in paragraph
(d)(3)(iii) of this section (the mileage
adjustment factor) if a written request to
do so is received fifteen (15) days prior
to the beginning of the month for which
the request is made and, after
conducting an independent
investigation, finds that such revision is
necessary to assure orderly marketing,
efficient handling of milk in the
marketing area, and an adequate supply
of milk for fluid use. The market
administrator may increase the mileage
adjustment factor by as much as ten
percentage points, up to twenty-five
percent (25%) or decrease it by as much
as ten percentage points, to a minimum
of five percent (5%). Before making
such a finding, the market administrator
shall notify all handlers in the market
that a revision is being considered and
invite written data, comments, and
arguments. Any decision to revise the
mileage rate factor must be issued in
writing prior to the first day of the
month for which the revision is to be
effective.

m 6. Amend § 1005.83 by revising
paragraphs (a)(2) through (5) to read as
follows:

§1005.83 Mileage rate for the
transportation credit balancing fund.

(a) R

(2) From the result in paragraph (a)(1)
of this section subtract $2.26 per gallon;

(3) Divide the result in paragraph
(a)(2) of this section by 6.2, and round
down to three decimal places to
compute the fuel cost adjustment factor;

(4) Add the result in paragraph (a)(3)
of this section to $3.67;

(5) Divide the result in paragraph
(a)(4) of this section by 497;

* * * * *

m 7. Add § 1005.84 before the
undesignated center heading
“Administrative Assessment and
Marketing Service Deduction” to read as
follows:

§1005.84 Distributing plant delivery
credits.

(a) Distributing plant delivery credit
fund. The market administrator shall
maintain a separate fund known as the
Distributing Plant Delivery Credit Fund
into which shall be deposited the
payments made by handlers pursuant to
paragraph (b) of this section and out of
which shall be made the payments due
handlers pursuant to paragraph (d) of
this section. Payments due a handler
shall be offset against payments due
from the handler.

(b) Payments to the distributing plant
delivery credit fund. On or before the
12th day after the end of the month
(except as provided in § 1000.90 of this
chapter), each handler operating a pool
plant and each handler specified in
§1000.9(c) of this chapter shall pay to
the market administrator a distributing
plant delivery credit fund assessment
determined by multiplying the pounds
of Class I producer milk assigned
pursuant to § 1005.44 by a per
hundredweight assessment rate of $0.60
or such lesser amount as the market
administrator deems necessary to
maintain a balance in the fund equal to
the total distributing plant delivery
credit disbursed during the prior
calendar year. If the distributing plant
delivery credit fund is in an overfunded
position, the market administrator may
completely waive the distributing plant
delivery credit assessment for one or
more months. In determining the
distributing plant delivery credit
assessment rate, in the event that during
any month of that previous calendar
year the fund balance was insufficient to
cover the amount of credits that were
due, the assessment should be based
upon the amount of credits that would
have been disbursed had the fund
balance been sufficient.

(c) Assessment rate announcement.
The market administrator shall
announce publicly on or before the 23rd
day of the month (except as provided in
§ 1000.90 of this chapter), the
assessment rate per hundredweight
pursuant to paragraph (b) of this section
for the following month.

(d) Payments from the distributing
plant delivery credit fund. Payments
from the distributing plant delivery
credit fund to handlers and cooperative
associations requesting distributing
plant delivery credits shall be made as
follows:

(1) On or before the 13th day (except
as provided in § 1000.90 of this chapter)
after the end of each month, the market
administrator shall pay to each handler
that received, and reported pursuant to
§1005.30(a)(5), bulk unconcentrated
milk directly from producers’ farms, or
receipts of bulk unconcentrated milk by
transfer from a pool supply plant as
defined in §1005.7(c) or (d), a
preliminary amount determined
pursuant to paragraph (f) of this section
to the extent that funds are available in
the distributing plant delivery credit
fund. If an insufficient balance exists to
pay all of the credits computed pursuant
to this section, the market administrator
shall distribute the balance available in
the distributing plant delivery credit
fund by reducing payments pro rata
using the percentage derived by
dividing the balance in the fund by the
total credits that are due for the month.
The credits resulting from this initial
proration shall be subject to audit
adjustment pursuant to paragraph (d)(3)
of this section.

(2) The market administrator shall
accept adjusted requests for distributing
plant delivery credits on or before the
20th day of the month following the
month for which such credits were
requested pursuant to § 1005.32(a). After
such date, a preliminary audit will be
conducted by the market administrator,
who will recalculate any necessary
proration of distributing plant delivery
credit payments for the preceding
month pursuant to the process provided
in paragraph (d)(1) of this section.
Handlers will be promptly notified of an
overpayment of credits based upon this
final computation and remedial
payments to or from the distributing
plant delivery credit fund will be made
on or before the next payment date for
the following month.

(3) Distributing plant delivery credits
paid pursuant to paragraphs (d)(1) and
(2) of this section shall be subject to
final verification by the market
administrator pursuant to § 1000.77 of
this chapter. Adjusted payments to or
from the distributing plant delivery
credit fund will remain subject to the
final proration established pursuant to
paragraph (d)(2) of this section.

(4) In the event that a qualified
cooperative association is the
responsible party for whose account
such milk is received and written
documentation of this fact is provided
to the market administrator pursuant to
§ 1005.30(c)(3) prior to the date payment
is due, the distributing plant delivery
credits for such milk computed
pursuant to this section shall be made
to such cooperative association rather
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than to the operator of the pool plant at
which the milk was received.

(5) The market administrator shall
provide monthly, to producers who are
not members of a qualified cooperative
association, a statement of the amount
per hundredweight of distributing plant
delivery credit which the distributing
plant handler receiving their milk is
entitled to claim.

(e) Eligible milk. Distributing plant
delivery credits shall apply to the
following milk:

(1) Bulk unconcentrated fluid milk
received directly from dairy farms at a
pool distributing plant as producer milk
subject to the following conditions:

(i) The farm on which the milk was
produced is located within the specified
marketing areas of the order in this part
or the marketing area of Federal Order
1007 (7 CFR part 1007).

(ii) The farm on which the milk was
produced is located in the following
counties:

(A) Illinois: Alexander, Bond,
Champaign, Christian, Clark, Clay,
Clinton, Coles, Crawford, Cumberland,
Douglas, Edgar, Edwards, Effingham,
Fayette, Franklin, Gallatin, Hamilton,
Hardin, Jackson, Jasper, Jefferson,
Johnson, Lawrence, Macon, Marion,
Massac, Monroe, Montgomery, Moultrie,
Perry, Piatt, Pope, Pulaski, Randolph,
Richland, St Clair, Saline, Shelby,
Union, Vermilion, Wabash, Washington,
Wayne, White, and Williamson.

(B) Indiana: Bartholomew, Boone,
Brown, Clay, Clinton, Dearborn,
Decatur, Delaware, Fayette, Fountain,
Franklin, Hamilton, Hancock,
Hendricks, Henry, Jackson, Jefferson,
Jennings, Johnson, Lawrence, Madison,
Marion, Monroe, Montgomery, Morgan,
Ohio, Owen, Parke, Putnam, Randolph,
Ripley, Rush, Shelby, Switzerland,
Tippecanoe, Tipton, Union, Vermillion,
Vigo, Warren, and Wayne.

(C) Kentucky: Boone, Boyd, Bracken,
Campbell, Floyd, Grant, Greenup,
Harrison, Johnson, Kenton, Lawrence,
Lewis, Magoffin, Martin, Mason,
Pendleton, Pike, and Robertson.

(D) Maryland: Allegany, Frederick,
Garrett, Montgomery, and Washington.

(E) Ohio: Adams, Athens, Brown,
Butler, Clark, Clermont, Clinton, Darke,
Fairfield, Fayette, Franklin, Gallia,
Greene, Hamilton, Highland, Hocking,
Jackson, Lawrence, Madison, Meigs,
Miami, Montgomery, Morgan, Perry,
Pickaway, Pike, Preble, Ross, Scioto,
Vinton, Warren, Washington.

(F) Pennsylvania: Bedford, Fayette,
Franklin, Fulton, Greene, and Somerset.

(G) Virginia counties: Albemarle,
Amelia, Appomattox, Arlington,
Brunswick, Buckingham, Caroline,
Charles City, Charlotte, Chesterfield,

Clarke, Culpeper, Cumberland,
Dinwiddie, Essex, Fairfax, Fauquier,
Fluvanna, Frederick, Gloucester,
Goochland, Greene, Greensville,
Halifax, Hanover, Henrico, Isle Of
Wight, James City, King And Queen,
King George, King William, Lancaster,
Loudoun, Louisa, Lunenburg, Madison,
Mathews, Mecklenburg, Middlesex,
Nelson, New Kent, Northumberland,
Nottoway, Orange, Page, Powhatan,
Prince Edward, Prince George, Prince
William, Rappahannock, Richmond,
Shenandoah, Southampton,
Spotsylvania, Stafford, Surry, Sussex,
Warren, Westmoreland, York.

(H) Virginia cities: Alexandria City,
Charlottesville City, Chesapeake City,
Colonial Heights City, Emporia City,
Fairfax City, Falls Church City, Franklin
City, Fredericksburg City, Hampton
City, Hopewell City, Manassas City,
Manassas Park City, Newport News
City, Norfolk City, Petersburg City,
Poquoson City, Portsmouth City,
Richmond City, Suffolk City, Virginia
Beach City, Williamsburg City, and
Winchester City.

(I) West Virginia: Barbour, Berkeley,
Boone, Braxton, Cabell, Calhoun, Clay,
Doddridge, Fayette, Gilmer, Grant,
Greenbrier, Hampshire, Hardy,
Harrison, Jackson, Jefferson, Kanawha,
Lewis, Lincoln, Logan, Marion, Mason,
Mineral, Mingo, Monongalia, Monroe,
Morgan, Nicholas, Pendleton, Pleasants,
Pocahontas, Preston, Putnam, Raleigh,
Randolph, Ritchie, Roane, Summers,
Taylor, Tucker, Tyler, Upshur, Wayne,
Webster, Wetzel, Wirt, Wood, and
Wyoming.

(iii) The market administrator may
include additional counties from the
states listed in paragraph (e)(1)(ii) of this
section upon the request of a pool
handler and provision of satisfactory
proof that the county is a source of
regular supply of milk to order
distributing plants.

(iv) Producer milk eligible for a
payment under this section cannot be
eligible for payment from the
transportation credit balancing fund as
specified in § 1005.82(c)(2).

(v) The quantity of milk described
herein shall be reduced by the quantity
of any bulk unconcentrated fluid milk
products transferred from a pool
distributing plant to a nonpool plant or
transferred to a pool supply plant on the
same calendar day as producer milk was
received at such plant for which a
distributing plant delivery credit is
requested.

(2) Bulk unconcentrated fluid milk
transferred from a pool plant regulated
pursuant to § 1005.7(c) or (d) to a pool
distributing plant regulated pursuant to
§1005.7(a) or (b). The quantity of milk

described herein shall be reduced by the
quantity of any bulk unconcentrated
fluid milk products transferred from a
pool distributing plant to a nonpool
plant or transferred to a pool supply
plant on the same calendar day as milk
was received by transfer from a pool
supply plant at such pool distributing
plant for which a distributing plant
delivery credit is requested.

(f) Credit computation. Distributing
plant delivery credits shall be computed
as follows:

(1) With respect to milk delivered
directly from the farm to a distributing
plant:

(i) Determine the shortest hard-surface
highway distance between the shipping
farm’s county seat and the receiving
plant and multiply the miles by an
adjustment rate of not greater than
ninety-five percent (95%) and not less
than seventy-five percent (75%);

(ii) Subtract the Class I price specified
in §1000.50(a) of this chapter for the
county in which the shipping farm is
located from the Class I price applicable
for the county in which the receiving
pool distributing plant is located;

(iii) Multiply the adjusted miles so
computed in paragraph (f)(1)(i) of this
section by the monthly mileage rate
factor for the month computed pursuant
to paragraph (h) of this section;

(iv) Subtract any positive difference in
Class I prices computed in paragraph
()(1)(ii) of this section from the rate
determined in paragraph (f)(1)(iii) of
this section;

(v) Multiply the remainder computed
in paragraph (f)(1)(iv) of this section by
the hundredweight of milk described in
paragraph (e)(1) of this section.

(2) With respect to milk delivered
from a pool supply plant to a
distributing plant:

(i) Determine the shortest hard-surface
highway distance between the
transferring pool plant and the receiving
plant, and multiply the miles by an
adjustment rate not greater than ninety-
five percent (95%) and not less than
seventy-five percent (75%);

(ii) Subtract the Class I price specified
in §1000.50(a) of this chapter for the
transferring pool plant from the Class I
price applicable for the county in which
the receiving pool distributing plant is
located;

(iii) Multiply the adjusted miles so
computed in paragraph (f)(2)(i) of this
section by the mileage rate factor for the
month computed pursuant to paragraph
(h) of this section;

(iv) Subtract any positive difference in
Class I prices computed in paragraph
(£)(2)(ii) of this section from the rate
determined in paragraph (f)(2)(iii) of
this section;
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(v) Multiply the remainder computed
in paragraph (f)(2)(iv) of this section by
the hundredweight of milk described in
paragraph (e)(2) of this section.

(g) Mileage percentage rate
adjustment. The monthly percentage
rate adjustment within the range of
permissible percentage adjustments
provided in paragraphs (f)(1)(i) and
(H)(2)(i) of this section shall be
determined by the market administrator,
and publicly announced prior to the
month for which effective. In
determining the percentage adjustment
to the actual mileages of milk delivered
from farms and milk transferred from
pool plants the market administrator
shall evaluate the general supply and
demand for milk in the marketing area,
any previous occurrences of sustained
uneconomic movements of milk, and
the balances in the distributing plant
delivery credit fund. The adjustment
percentage pursuant to paragraphs
(H(1)@[) and (f)(2)(i) of this section to the
actual miles used for computing
distributing plant delivery credits and
announced by the market administrator
shall always be the same percentage.

(h) Mileage rate for the distributing
plant delivery credit fund. The mileage
rate for the distributing plant delivery
credit fund shall be the mileage rate
computed by the market administrator
pursuant to § 1005.83.

(i) Oversight of milk movements. The
market administrator shall regularly
monitor and evaluate the requests for
distributing plant delivery credits to
determine that such credits are not
encouraging uneconomic movements of
milk, and that the credits continue to
assure orderly marketing and efficient
handling of milk in the marketing area.
In making such determinations, the
market administrator will include in the
evaluation the general supply and
demand for milk. If the market
administrator finds that uneconomic
movements are occurring, and such
movements are persistent and pervasive,
or are not being made in a way that
assures orderly marketing and efficient
handling of milk in the marketing area,
after good cause shown, the market
administrator may disallow the
payments of distributing plant delivery
credit on such milk. Before making such
a finding, the market administrator shall
give the handler of such milk sufficient
notice that an investigation is being
considered and shall provide notice that
the handler has the opportunity to
explain why such movements were
necessary, or the opportunity to correct
such movements prior to the
disallowance of any distributing plant
delivery credits. Any disallowance of
distributing plant delivery credit

pursuant to this provision shall remain
confidential between the market
administrator and the handler.

PART 1006—MILK IN THE FLORIDA
MARKETING AREA

m 8. The authority citation for part 1006
continues to read as follows:

Authority: 7 U.S.C. 601-674, and 7253.

m 9. Amend § 1006.30 by:
m a. Redesignating paragraphs (a)(5) and
(6) as paragraphs (a)(7) and (8),
respectively;
m b. Adding new paragraphs (a)(5) and
(6); and
m c. Adding paragraph (c)(3).

The additions read as follows:

§1006.30 Reports of receipts and
utilization.

(a] * k%

(5) Receipts of producer milk
described in § 1006.84(e), including the
identity of the individual producers
whose milk is eligible for the
distributing plant delivery credit
pursuant to that paragraph and the date
that such milk was received;

(6) For handlers submitting
distributing plant delivery credit
requests, transfers of bulk
unconcentrated milk to nonpool plants,
including the dates that such milk was
transferred.

* * * * *

(C] R

(3) With respect to milk for which a
cooperative association is requesting a
distributing plant delivery credit
pursuant to § 1006.84, all of the
information required in paragraphs
(a)(5) and (6) of this section.

* * * * *

m 10. Revise § 1006.32 to read as
follows:

§1006.32 Other reports.

(a) On or before the 20th day after the
end of each month, each handler
described in § 1000.9(a) and (c) of this
chapter shall report to the market
administrator any adjustments to
distributing plant delivery credit
requests as reported pursuant to
§1006.30(a)(5) and (6).

(b) In addition to the reports required
pursuant to §§1006.30 and 1006.31 and
paragraph (a) of this section, each
handler shall report any information the
market administrator deems necessary
to verify or establish each handler’s
obligation under the order.

m 11. Add an undesignated center
heading preceding the undesignated
center heading “Administrative
Assessment and Marketing Service
Deduction” to read as follows:
Marketwide Service Payments.

m 12. Add § 1006.84 preceding the
undesignated center heading
“Administrative Assessment and
Marketing Service Deduction” to read as
follows:

§1006.84 Distributing plant delivery
credits.

(a) Distributing plant delivery credit
fund. The market administrator shall
maintain a separate fund known as the
Distributing Plant Delivery Credit Fund
into which shall be deposited the
payments made by handlers pursuant to
paragraph (b) of this section and out of
which shall be made the payments due
handlers pursuant to § 1005.84(b) of this
chapter. Payments due a handler shall
be offset against payments due from the
handler.

(b) Payments to the distributing plant
delivery credit fund. On or before the
12th day after the end of the month
(except as provided in § 1000.90 of this
chapter), each handler operating a pool
plant and each handler specified in
§1000.9(c) of this chapter shall pay to
the market administrator a distributing
plant delivery credit fund assessment
determined by multiplying the pounds
of Class I producer milk assigned
pursuant to § 1006.44 by a per
hundredweight assessment rate of $0.85
or such lesser amount as the market
administrator deems necessary to
maintain a balance in the fund equal to
the total distributing plant delivery
credit disbursed during the prior
calendar year. If the distributing plant
delivery credit fund is in an overfunded
position, the market administrator may
completely waive the distributing plant
delivery credit assessment for one or
more months. In determining the
distributing plant delivery credit
assessment rate, in the event that during
any month of that previous calendar
year the fund balance was insufficient to
cover the amount of credits that were
due, the assessment should be based
upon the amount of credits that would
have been disbursed had the fund
balance been sufficient.

(c) Assessment rate announcement.
The market administrator shall
announce publicly on or before the 23rd
day of the month (except as provided in
§ 1000.90 of this chapter) the assessment
rate per hundredweight pursuant to
paragraph (b) of this section for the
following month.

(d) Payments from the distributing
plant delivery credit fund. Payments
from the distributing plant delivery
credit fund to handlers and cooperative
associations requesting distributing
plant delivery credits shall be made as
follows:
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(1) On or before the 13th day (except
as provided in § 1000.90 of this chapter)
after the end of each month, the market
administrator shall pay to each handler
that received, and reported pursuant to
§1006.30(a)(5), bulk unconcentrated
milk directly from producers’ farms, or
receipts of bulk unconcentrated milk by
transfer from a pool supply plant as
defined in §1006.7(c) or (d), a
preliminary amount determined
pursuant to paragraph (f) of this section
to the extent that funds are available in
the distributing plant delivery credit
fund. If an insufficient balance exists to
pay all of the credits computed pursuant
to this section, the market administrator
shall distribute the balance available in
the distributing plant delivery credit
fund by reducing payments pro rata
using the percentage derived by
dividing the balance in the fund by the
total credits that are due for the month.
The credits resulting from this initial
proration shall be subject to audit
adjustment pursuant to paragraph (d)(3)
of this section.

(2) The market administrator shall
accept adjusted requests for distributing
plant delivery credits on or before the
20th day of the month following the
month for which such credits were
requested pursuant to § 1006.32(a). After
such date, a preliminary audit will be
conducted by the market administrator,
who will recalculate any necessary
proration of distributing plant delivery
credit payments for the preceding
month pursuant to the process provided
in paragraph (d)(1) of this section.
Handlers will be promptly notified of an
overpayment of credits based upon this
final computation and remedial
payments to or from the distributing
plant delivery credit fund will be made
on or before the next payment date for
the following month.

(3) Distributing plant delivery credits
paid pursuant to paragraphs (d)(1) and
(2) of this section shall be subject to
final verification by the market
administrator pursuant to § 1000.77 of
this chapter. Adjusted payments to or
from the distributing plant delivery
credit fund will remain subject to the
final proration established pursuant to
paragraph (d)(2) of this section.

(4) In the event that a qualified
cooperative association is the
responsible party for whose account
such milk is received and written
documentation of this fact is provided
to the market administrator pursuant to
§ 1006.30(c)(3) prior to the date payment
is due, the distributing plant delivery
credits for such milk computed
pursuant to this section shall be made
to such cooperative association rather

than to the operator of the pool plant at
which the milk was received.

(5) The market administrator shall
provide monthly, to producers who are
not members of a qualified cooperative
association, a statement of the amount
per hundredweight of distributing plant
delivery credit which the distributing
plant handler receiving their milk is
entitled to claim.

(e) Eligible milk. Distributing plant
delivery credits shall apply to the
following milk:

(1) Bulk unconcentrated fluid milk
received at a pool distributing plant as
producer milk directly from dairy farms
located within the marketing area; or
located within the Georgia counties of
Appling, Atkinson, Bacon, Baker, Ben
Hill, Berrien, Brooks, Calhoun,
Charlton, Chattahoochee, Clay, Clinch,
Coffee, Cook, Colquitt, Crisp, Decatur,
Dodge, Dooley, Dougherty, Early,
Echols, Grady, Irwin, Lanier, Lee,
Lowndes, Jeff Davis, Macon, Marion,
Miller, Mitchell, Pierce, Pulaski,
Quitman, Randolph, Schley, Seminole,
Stewart, Sumter, Telfair, Terrel,
Thomas, Tift, Turner, Ware, Webster,
Wilcox, and Worth, and received at pool
distributing plants. The quantity of milk
described herein shall be reduced by the
quantity of any bulk unconcentrated
fluid milk products transferred from a
pool distributing plant to a nonpool
plant or transferred to a pool supply
plant on the same calendar day as
producer milk was received at such
plant for which a distributing plant
delivery credit is requested.

(2) Bulk unconcentrated fluid milk
transferred from a pool plant regulated
pursuant to § 1006.7(c) or (d) to a pool
distributing plant regulated pursuant to
§1006.7(a) or (b). The quantity of milk
described herein shall be reduced by the
quantity of any bulk unconcentrated
fluid milk products transferred from a
pool distributing plant to a nonpool
plant or transferred to a pool supply
plant on the same calendar day as milk
was received by transfer from a pool
supply plant at such pool distributing
plant for which a distributing plant
delivery credit is requested.

(f) Credit computation. Distributing
plant delivery credits shall be computed
as follows:

(1) With respect to milk delivered
directly from the farm to a distributing
plant:

(i) Determine the shortest hard-surface
highway distance between the shipping
farm’s county seat and the receiving
plant and multiply the miles by an
adjustment rate of not greater than
ninety-five percent (95%) and not less
than seventy-five percent (75%);

(ii) Subtract the Class I price specified
in §1000.50(a) of this chapter for the
county in which the shipping farm is
located from the Class I price applicable
for the county in which the receiving
pool distributing plant is located;

(iii) Multiply the adjusted miles so
computed in (f)(1)(i) of this section by
the monthly mileage rate factor for the
month computed pursuant to paragraph
(h) of this section;

(iv) Subtract any positive difference in
Class I prices computed in paragraph
()(1)(i1) of this section from the rate
determined in paragraph (f)(1)(iii) of
this section;

(v) Multiply the remainder computed
in paragraph (f)(1(iv) of this section by
the hundredweight of milk described in
paragraph (e)(1) of this section;

(2) With respect to milk delivered
from a pool supply plant to a
distributing plant:

(i) Determine the shortest hard-surface
highway distance between the
transferring pool plant and the receiving
plant, and multiply the miles by an
adjustment rate of not greater than
ninety-five percent (95%) and not less
than seventy-five percent (75%);

(ii) Subtract the Class I price specified
in §1000.50(a) of this chapter for the
transferring pool plant from the Class I
price applicable for the county in which
the receiving pool distributing plant is
located;

(iii) Multiply the adjusted miles so
computed in paragraph (f)(2)(i) of this
section by the mileage rate factor for the
month computed pursuant to paragraph
(h) of this section;

(iv) Subtract any positive difference in
Class I prices computed in paragraph
(£)(2)(ii) from the rate determined in
paragraph (f)(2)(iii) of this section;

(v) Multiply the remainder computed
in paragraph (f)(2)(iv) of this section by
the hundredweight of milk described in
paragraph (e)(2) of this section.

(g) Mileage percentage rate
adjustment. The monthly percentage
rate adjustment within the range of
permissible percentage adjustments
provided in paragraphs (f)(1)(i) and
(£)(2)(i) of this section shall be
determined by the market administrator,
and publicly announced prior to the
month for which effective. In
determining the percentage adjustment
to the actual mileages of milk delivered
from farms and milk transferred from
pool plants the market administrator
shall evaluate the general supply and
demand for milk in the marketing area,
any previous occurrences of sustained
uneconomic movements of milk, and
the balances in the distributing plant
delivery credit fund. The adjustment
percentage pursuant to paragraphs
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0(1)(1) and (£)(2)(i) to of this section the
actual miles used for computing
distributing plant credits and
announced by the market administrator
shall always be the same percentage.

(h) Mileage rate for the distributing
plant delivery credit fund. The market
administrator shall compute a mileage
rate factor each month as follows:

(1) Compute the simple average
rounded down to three decimal places
for the most recent four (4) weeks of the
Diesel Price per Gallon as reported by
the Energy Information Administration
of the United States Department of
Energy for the Lower Atlantic and Gulf
Coast Districts combined;

(2) From the result in paragraph (h)(1)
of this section subtract $2.26 per gallon;

(3) Divide the result in paragraph
(h)(2) of this section by 6.2, and round
down to three decimal places to
compute the fuel cost adjustment factor;

(4) Add the result in paragraph (h)(3)
of this section to $3.67;

(5) Divide the result in paragraph
(h)(4) of this section by 497;

(6) Round the result in paragraph
(h)(5) of this section down to five
decimal places to compute the mileage
rate.

(i) Oversight of milk movements. The
market administrator shall regularly
monitor and evaluate the requests for
distributing plant delivery credits to
determine that such credits are not
encouraging uneconomic movements of
milk, and the credits continue to assure
orderly marketing and efficient handling
of milk in the marketing area. In making
such determinations the market
administrator will include in the
evaluation the general supply and
demands for milk. If the market
administrator finds that uneconomic
movements are occurring, and such
movements are persistent and pervasive,
or are not being made in a way that
assures orderly marketing and efficient
handling of milk in the marketing area,
after good cause shown, the market
administrator may disallow the
payments of distributing plant delivery
credit on such milk. Before making such
a finding, the market administrator shall
give the handler on such milk sufficient
notice that an investigation is being
considered and shall provide notice that
the handler has the opportunity to
explain why such movements were
necessary, or the opportunity to correct
such movements prior to the
disallowance of any distributing plant
delivery credits. Any disallowance of
distributing plant delivery credit
pursuant to this provision shall remain
confidential between the market
administrator and the handler.

PART 1007—MILK IN THE SOUTHEAST
MARKETING AREA

m 13. The authority citation for part
1007 continues to read as follows:

Authority: 7 U.S.C. 601-674, and 7253.

m 14. Amend § 1007.30 by:
m a. Redesignating paragraphs (a)(5)
through (9) as paragraphs (a)(7) through
(11), respectively;
m b. Adding new paragraphs (a)(5) and
(6);
m c. Redesignating paragraph (c)(3) as
paragraph (c)(4) and revising it; and
m d. Adding new paragraph (c)(3).

The revisions and additions read as
follows.

§1007.30 Reports of receipts and
utilization.

(a] * k%

(5) Receipts of producer milk
described in § 1007.84(e), including the
identity of the individual producers
whose milk is eligible for the
distributing plant delivery credit
pursuant to that paragraph and the date
that such milk was received;

(6) For handlers submitting
distributing plant delivery credit
requests, transfers of bulk
unconcentrated milk to nonpool plants,
including the dates that such milk was
transferred;

* * * * *

(C] R

(3) With respect to milk for which a
cooperative association is requesting a
distributing plant delivery credit
pursuant to § 1007.84, all of the
information required in paragraphs
(a)(5) and (6) of this section.

(4) With respect to milk for which a
cooperative association is requesting a
transportation credit pursuant to
§1007.82, all of the information
required in paragraphs (a)(7) through (9)
of this section.

* * * * *

m 15. Amend § 1007.32 by revising
paragraph (a) to read as follows:

§1007.32 Other reports.

(a) On or before the 20th day after the
end of each month, each handler
described in § 1000.9(a) and (c) of this
chapter shall report to the market
administrator any adjustments to
distributing plant delivery credit
requests as reported pursuant to
§1007.30(a)(5) and (6) and any
adjustments to transportation credit
requests as reported pursuant to
§1007.30(a)(7) through (9) of this part.

* * * * *

m 16. Amend § 1007.81 by revising the
first sentence of paragraph (a) to read as
follows:

§1007.81 Payments to the transportation
credit balancing fund.

(a) On or before the 12th day after the
end of the month (except as provided in
§1000.90 of this chapter), each handler
operating a pool plant and each handler
specified in § 1000.9(c) of this chapter
shall pay to the market administrator a
transportation credit balancing fund
assessment determined by multiplying
the pounds of Class I producer milk
assigned pursuant to § 1007.44 by $0.60
per hundredweight or such lesser
amount as the market administrator
deems necessary to maintain a balance
in the fund equal to the total
transportation credits disbursed during
the prior June through February period
to reflect any changes in the current
mileage rate versus the mileage rate(s) in
effect during the prior June through

February period. * * *
* * * * *

m 17. Amend § 1007.82 by:
m a. Revising the first sentence of
paragraph (a)(1), the first sentence of
paragraph (b), and paragraph (d)(3)(iii);
and
m b. Adding paragraph (d)(3)(viii).

The revisions and addition read as
follows:

§1007.82 Payments from the
transportation credit balancing fund.

(a) * % %

(1) On or before the 13th day (except
as provided in § 1000.90) after the end
of each of the months of January, and
July through December and any other
month in which transportation credits
are in effect pursuant to paragraph (b) of
this section, the market administrator
shall pay to each handler that received,
and reported pursuant to
§1007.30(a)(7), bulk milk transferred
from a plant fully regulated under
another Federal order as described in
paragraph (c)(1) of this section or that
received, and reported pursuant to
§1007.30(a)(8), milk directly from
producers’ farms as specified in
paragraph (c)(2) of this section, a
preliminary amount determined
pursuant to paragraph (d) of this section
to the extent that funds are available in
the transportation credit balancing fund.
R

(b) The market administrator may
extend the period during which
transportation credits are in effect (i.e.,
the transportation credit period) to the
month of February or June if a written
request to do so is received fifteen (15)
days prior to the beginning of the month
for which the request is made and, after
conducting an independent
investigation, finds that such extension
is necessary to assure the market of an
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adequate supply of milk for fluid use.

* * * * *

(d) * *x %

(3) * * %

(iii) Subtract 15 percent (15%) of the
miles from the mileage so determined;
* * * * *

(viii) The market administrator may
revise the factor described in (3)(iii) of
this section (the mileage adjustment
factor) if a written request to do so is
received fifteen (15) days prior to the
beginning of the month for which the
request is made and, (15) days prior to
the beginning of the month for which
the request is made and, after
conducting an independent
investigation, finds that such revision is
necessary to assure orderly marketing,
efficient handling of milk in the
marketing area, and an adequate supply
of milk for fluid use. The market
administrator may increase the mileage
adjustment factor by as much as ten
percentage points (10%) up to twenty-
five percent (25%) or decrease it by as
much as ten percentage points (10%), to
a minimum of five percent (5%). Before
making such a finding, the market
administrator shall notify all handlers in
the market that a revision is being
considered and invite written data,
comments, and arguments. Any
decision to revise the mileage rate factor
must be issued in writing prior to the
first day of the month for which the
revision is to be effective.

m 18. Amend § 1007.83 by revising
paragraphs (a)(2) through (5) to read as
follows:

§1007.83 Mileage rate for the
transportation credit balancing fund.

(a) * k%

(2) From the result in paragraph (a)(1)
of this section subtract $2.26 per gallon;

(3) Divide the result in paragraph
(a)(2) of this section by 6.2, and round
down to three decimal places to
compute the fuel cost adjustment factor;

(4) Add the result in paragraph (a)(3)
of this section to $3.67;

(5) Divide the result in paragraph
(a)(4) of this section by 497;

* * * * *

m 19. Add § 1007.84 before the
undesignated center heading
“Administrative Assessment and
Marketing Service Deduction” to read as
follows:

§1007.84 Distributing plant delivery
credits.

(a) Distributing plant delivery credit
fund. The market administrator shall
maintain a separate fund known as the
Distributing Plant Delivery Credit Fund

into which shall be deposited the
payments made by handlers pursuant to
paragraph (b) of this section and out of
which shall be made the payments due
handlers pursuant to paragraph (d) of
this section. Payments due a handler
shall be offset against payments due
from the handler.

(b) Payments to the distributing plant
delivery credit fund. On or before the
12th day after the end of the month
(except as provided in § 1000.90 of this
chapter), each handler operating a pool
plant and each handler specified in
§1000.9(c) of this chapter shall pay to
the market administrator a distributing
plant delivery credit fund assessment
determined by multiplying the pounds
of Class I producer milk assigned
pursuant to § 1007.44 by a per
hundredweight assessment rate of $0.50
or such lesser amount as the market
administrator deems necessary to
maintain a balance in the fund equal to
the total distributing plant delivery
credit disbursed during the prior
calendar year. If the distributing plant
delivery credit fund is in an overfunded
position, the market administrator may
completely waive the distributing plant
delivery credit assessment for one or
more months. In determining the
distributing plant delivery credit
assessment rate, in the event that during
any month of that previous calendar
year the fund balance was insufficient to
cover the amount of credits that were
due, the assessment should be based
upon the amount of credits that would
have been disbursed had the fund
balance been sufficient.

(c) Assessment rate announcement.
The market administrator shall
announce publicly on or before the 23rd
day of the month (except as provided in
§1000.90 of this chapter), the
assessment rate per hundredweight
pursuant to paragraph (b) of this section
for the following month.

(d) Payments from the distributing
plant delivery credit fund. Payments
from the distributing plant delivery
credit fund to handlers and cooperative
associations requesting distributing
plant delivery credits shall be made as
follows:

(1) On or before the 13th day (except
as provided in § 1000.90 of this chapter)
after the end of each month, the market
administrator shall pay to each handler
that received, and reported pursuant to
§1007.30(a)(5), bulk unconcentrated
milk directly from producers’ farms, or
receipts of bulk unconcentrated milk by
transfer from a pool supply plant as
defined in §1007.7(c) or (d), a
preliminary amount determined
pursuant to paragraph (f) of this section
to the extent that funds are available in

the distributing plant delivery credit
fund. If an insufficient balance exists to
pay all of the credits computed pursuant
to this section, the market administrator
shall distribute the balance available in
the distributing plant delivery credit
fund by reducing payments pro rata
using the percentage derived by
dividing the balance in the fund by the
total credits that are due for the month.
The credits resulting from this initial
proration shall be subject to audit
adjustment pursuant to paragraph (d)(3)
of this section.

(2) The market administrator shall
accept adjusted requests for distributing
plant delivery credits on or before the
20th day of the month following the
month for which such credits were
requested pursuant to § 1007.32(a). After
such date, a preliminary audit will be
conducted by the market administrator,
who will recalculate any necessary
proration of distributing plant delivery
credit payments for the preceding
month pursuant to the process provided
in paragraph (d)(1) of this section.
Handlers will be promptly notified of an
overpayment of credits based upon this
final computation and remedial
payments to or from the distributing
plant delivery credit fund will be made
on or before the next payment date for
the following month.

(3) Distributing plant delivery credits
paid pursuant to paragraphs (d)(1) and
(2) of this section shall be subject to
final verification by the market
administrator pursuant to § 1000.77 of
this chapter. Adjusted payments to or
from the distributing plant delivery
credit fund will remain subject to the
final proration established pursuant to
paragraph (d)(2) of this section.

(4) In the event that a qualified
cooperative association is the
responsible party for whose account
such milk is received and written
documentation of this fact is provided
to the market administrator pursuant to
§ 1007.30(c)(3) prior to the date payment
is due, the distributing plant delivery
credits for such milk computed
pursuant to this section shall be made
to such cooperative association rather
than to the operator of the pool plant at
which the milk was received.

(5) The market administrator shall
provide monthly to producers who are
not members of a qualified cooperative
association a statement of the amount
per hundredweight of distributing plant
delivery credit which the distributing
plant handler receiving their milk is
entitled to claim.

(e) Eligible milk. Distributing plant
delivery credits shall apply to the
following milk:
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(1) Bulk unconcentrated fluid milk
received directly from dairy farms at a
pool distributing plant as producer milk
subject to the following conditions:

(i) The farm on which the milk was
produced is located within the specified
marketing areas of the order in this part
or the marketing area of Federal Order
1005 (7 CFR part 1005).

(ii) The farm on which the milk was
produced is located in the following
counties in the State of:

(A) Illinois: Alexander, Bond, Clay,
Clinton, Crawford, Edwards, Effingham,
Fayette, Franklin, Gallatin, Hamilton,
Hardin, Jackson, Jasper, Jefferson,
Johnson, Lawrence, Marion, Massac,
Monroe, Montgomery, Perry, Pope,
Pulaski, Randolph, Richland, St Clair,
Saline, Union, Washington, Wayne,
White, Williamson, Calhoun, Greene,
Jersey, Macoupin, Madison, and
Wabash.

(B) Kansas: Allen, Anderson,
Bourbon, Chautauqua, Cherokee, Coffey,
Crawford, Douglas, Elk, Franklin,
Greenwood, Jefferson, Johnson, Labette,
Leavenworth, Linn, Lyon, Miami,
Montgomery, Neosho, Osage, Shawnee,
Wabaunsee, Wilson, Woodson, and
Wyandotte

(C) Missouri: Audrain, Bates, Benton,
Boone, Callaway, Camden, Cass, Clay,
Cole, Cooper, Franklin, Gasconade,
Henry, Hickory, Howard, Jackson,
Jefferson, Johnson, Lafayette, Lincoln,
Maries, Miller, Moniteau, Montgomery,
Morgan, Osage, Pettis, Phelps, Pike,
Platte, Pulaski, Ray, St Charles, St Clair,
Ste Genevieve, St Louis, St. Louis City,
Saline, and Warren

(D) Oklahoma: Adair, Atoka, Bryan,
Cherokee, Choctaw, Coal, Craig, Creek,
Delaware, Haskell, Hughes, Latimer, Le
Flore, McCurtain, Mcintosh, Mayes,
Muskogee, Nowata, Okfuskee,
Okmulgee, Osage, Ottawa, Pawnee,
Pittsburg, Pushmataha, Rogers,
Sequoyah, Tulsa, Wagoner, and
Washington

(E) Texas: Anderson, Angelina,
Bowie, Camp, Cass, Chambers,
Cherokee, Delta, Fannin, Franklin,
Galveston, Gregg, Hardin, Harris,
Harrison, Henderson, Hopkins,
Houston, Hunt, Jasper, Jefferson,
Kaufman, Lamar, Liberty, Marion,
Montgomery, Morris, Nacogdoches,
Newton, Orange, Panola, Polk, Rains,
Red River, Rusk, Sabine, San Augustine,
San Jacinto, Shelby, Smith, Titus,
Trinity, Tyler, Upshur, Van Zandt,
Walker, and Wood.

(iii) The Market Administrator may
include additional counties from the
states listed in paragraph (e)(1)(ii) of this
section upon the request of a pool
handler and provision of satisfactory
proof that the county is a source of

regular supply of milk to order
distributing plants.

(iv) Producer milk eligible for a
payment under this section cannot be
eligible for payment from the
transportation credit balancing fund as
specified in § 1007.82(c)(2).

(v) The quantity of milk described
herein shall be reduced by the quantity
of any bulk unconcentrated fluid milk
products transferred from a pool
distributing plant to a nonpool plant or
transferred to a pool supply plant on the
same calendar day as producer milk was
received at such plant for which a
distributing plant delivery credit is
requested.

(2) Bulk unconcentrated fluid milk
transferred from a pool supply plant
regulated pursuant to § 1007.7(c) or (d)
to a pool distributing plant regulated
pursuant to § 1007.7(a) or (b). The
quantity of milk described herein shall
be reduced by the quantity of any bulk
unconcentrated fluid milk products
transferred from a pool distributing
plant to a nonpool plant or transferred
to a pool supply plant on the same
calendar day as milk was received by
transfer from a pool supply plant at
such pool distributing plant for which a
distributing plant delivery credit is
requested.

(f) Credit computation. Distributing
plant delivery credits shall be computed
as follows:

(1) With respect to milk delivered
directly from the farm to a distributing
plant:

(i) Determine the shortest hard-surface
highway distance between the shipping
farm’s county seat and the receiving
plant, and multiply the miles by an
adjustment rate of not greater than
ninety-five percent (95%) and not less
than seventy-five percent (75%);

(ii) Subtract the Class I price specified
in § 1000.50(a) of this chapter for the
county in which the shipping farm is
located from the Class I price applicable
for the county in which the receiving
pool distributing plant is located;

(iii) Multiply the adjusted miles so
computed in (f)(1)(i) of this section by
the monthly mileage rate factor for the
month computed pursuant to paragraph
(h) of this section;

(iv) Subtract any positive difference in
Class I prices computed in paragraph
(H)(1)(i1) of this section from the rate
determined in paragraph (f)(1)(iii) of
this section;

(v) Multiply the remainder computed
in paragraph (f)(1)(iv) of this section by
the hundredweight of milk described in
paragraph (e)(1) of this section;

(2) With respect to milk delivered
from a pool supply plant to a
distributing plant:

(i) Determine the shortest hard-surface
highway distance between the
transferring pool plant and the receiving
plant, and multiply the miles by an
adjustment rate of not greater than
ninety-five (95%) percent and not less
than seventy-five (75%) percent;

(ii) Subtract the Class I price specified
in §1000.50(a) of this chapter for the
transferring pool plant from the Class I
price applicable for the county in which
the receiving pool distributing plant is
located;

(iii) Multiply the adjusted miles so
computed in paragraph (f)(2)(i) of this
section by the mileage rate factor for the
month computed pursuant to paragraph
(h) of this section;

(iv) Subtract any positive difference in
Class I prices computed in paragraph
(£)(2)(ii) of this section from the rate
determined in paragraph (f)(2)(iii) of
this section;

(v) Multiply the remainder computed
in paragraph (f)(2)(iv) of this section by
the hundredweight of milk described in
paragraph (e)(2) of this section;

(g) Mileage percentage rate
adjustment. The monthly percentage
rate adjustment within the range of
permissible percentage adjustments
provided in paragraphs (f)(1)(i) and
(£)(2)(i) of this section shall be
determined by the market administrator,
and publicly announced prior to the
month for which effective. In
determining the percentage adjustment
to the actual mileages of milk delivered
from farms and milk transferred from
pool plants the market administrator
shall evaluate the general supply and
demand for milk in the marketing area,
any previous occurrences of sustained
uneconomic movements of milk, and
the balances in the distributing plant
delivery credit fund. The adjustment
percentage pursuant to paragraphs (f)(1)
and (2) of this section to the actual miles
used for computing distributing plant
delivery credits and announced by the
market administrator shall always be the
same percentage.

(h) Mileage rate for the distributing
plant delivery credit fund. The mileage
rate for the distributing plant delivery
credit fund shall be the mileage rate
computed by the market administrator
pursuant to § 1007.83.

(i) Oversight of milk movements. The
market administrator shall regularly
monitor and evaluate the requests for
distributing plant delivery credits to
determine that such credits are not
encouraging uneconomic movements of
milk, and the credits continue to assure
orderly marketing and efficient handling
of milk in the marketing area. In making
such determinations the market
administrator will include in the
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evaluation the general supply and
demand for milk. If the market
administrator finds that uneconomic
movements are occurring, and such
movements are persistent and pervasive,
or are not being made in a way that
assures orderly marketing and efficient
handling of milk in the marketing area,
after good cause shown, the market
administrator may disallow the
payments of distributing plant delivery
credit on such milk. Before making such
a finding, the market administrator shall
give the handler on such milk sufficient
notice that an investigation is being
considered and shall provide notice that
the handler has the opportunity to
explain why such movements were
necessary, or the opportunity to correct
such movements prior to the
disallowance of any distributing plant
delivery credits. Any disallowance of
distributing plant delivery credit
pursuant to this provision shall remain
confidential between the market
administrator and the handler.

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2024-01829 Filed 1-30-24; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1895; Project
Identifier MCAI-2023-00652-T; Amendment
39-22649; AD 2023-26—-06]

RIN 2120-AA64
Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus SAS A300 B4-600, B4-600R,
and F4-600R series airplanes, and
Model A300 C4-605R Variant F
airplanes (collectively called Model
A300-600 series airplanes). This AD
was prompted by a determination that
new or more restrictive airworthiness
limitations are necessary. This AD
requires revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
incorporated by reference. The FAA is

issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective March 7,
2024.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of March 7, 2024.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1895; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

¢ For material incorporated by
reference in this AD, contact EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
website easa.europa.eu. You may find
this material on the EASA website at
ad.easa.europa.eu.

¢ You may view this material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket at
regulations.gov under Docket No. FAA—
2023-1895.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aviation Safety Engineer, FAA,
1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 206—
231-3225; email dan.rodina@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Airbus SAS Model A300-
600 series airplanes. The NPRM
published in the Federal Register on
October 2, 2023 (88 FR 67685). The
NPRM was prompted by AD 2023-0091,
dated May 5, 2023, issued by EASA,
which is the Technical Agent for the
Member States of the European Union
(EASA AD 2023-0091) (also referred to
as the MCAI). The MCAI states that new
or more restrictive airworthiness
limitations have been developed.

EASA AD 2023-0091 specifies that it
requires certain tasks (limitations)
already in Airbus A300-600

Airworthiness Limitations Section
(ALS), Part 2 DT-ALI, Revision 03, that
is required by EASA AD 2019-0090,
dated April 26, 2019 (which
corresponds to FAA AD 2019-21-01,
Amendment 39-19767 (84 FR 56935,
October 24, 2019) (AD 2019-21-01)),
and that incorporation of EASA AD
2023-0091 invalidates (terminates) prior
instructions for those tasks. This AD
would therefore terminate the
limitations required by paragraph (g) of
AD 2019-21-01, for the tasks identified
in the service information referred to in
EASA AD 2023-0091 only.

In the NPRM, the FAA proposed to
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in EASA AD 2023-0091. The
FAA is issuing this AD to address
fatigue cracking, damage, or corrosion in
principal structural elements, which
could result in reduced structural
integrity of the airplane.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2023-1895.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
FedEx and DonZel Culver. Both
commenters supported the NPRM
without change.

Conclusion

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
reviewed the relevant data, considered
the comments received, and determined
that air safety requires adopting this AD
as proposed. Accordingly, the FAA is
issuing this AD to address the unsafe
condition on this product. Except for
minor editorial changes, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

EASA AD 2023-0091 specifies new or
more restrictive airworthiness
limitations for airplane structures and
safe life limits. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.
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Costs of Compliance

The FAA estimates that this AD
affects 128 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the agency
estimates the average total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2023-26-06 Airbus SAS: Amendment 39—
22649; Docket No. FAA-2023-1895;
Project Identifier MCAI-2023-00652-T.

(a) Effective Date

This airworthiness directive (AD) is
effective March 7, 2024.

(b) Affected ADs

This AD affects AD 2019-21-01,
Amendment 39-19767 (84 FR 56935, October
24, 2019) (AD 2019-21-01).

(c) Applicability

This AD applies to all Airbus SAS
airplanes identified in paragraphs (c)(1)
through (4) of this AD, certificated in any
category.

(1) Model A300 B4-601, B4-603, B4-620,
and B4-622 airplanes.

(2) Model A300 B4—605R and B4-622R
airplanes.

(3) Model A300 F4-605R and F4-622R
airplanes.

(4) Model A300 C4—605R Variant F
airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Unsafe Condition

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address fatigue cracking, damage,
or corrosion in principal structural elements,
which could result in reduced structural
integrity of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2023-0091, dated
May 5, 2023 (EASA AD 2023-0091).

(h) Exceptions to EASA AD 2023-0091

(1) This AD does not adopt the
requirements specified in paragraphs (1) and
(2) of EASA AD 2023-0091.

(2) Where paragraph (3) of EASA AD 2023-
0091 specifies “Within 12 months after the
effective date of this AD, revise the AMP,”
this AD requires replacing those words with
“Within 90 days after the effective date of
this AD, revise the existing maintenance or
inspection program, as applicable.”

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
2023-0091 is at the applicable ““associated
thresholds’ as incorporated by the
requirements of paragraph (3) of EASA AD
2023-0091, or within 90 days after the
effective date of this AD, whichever occurs
later.

(4) This AD does not adopt the provisions
specified in paragraph (4) of EASA AD 2023—
0091.

(5) This AD does not adopt the “Remarks”
section of EASA AD 2023-0091.

(i) Provisions for Alternative Actions and
Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) or
intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2023-0091.

(j) Terminating Action for AD 2019-21-01

Accomplishing the actions required by this
AD terminates the corresponding
requirements of AD 2019-21-01 for the tasks
identified in the service information
referenced in EASA AD 2023-0091 only.

(k) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the International Validation Branch, send
it to the attention of the person identified in
paragraph (1) of this AD. Information may be
emailed to: 9-AVS-AIR-730-AMOC@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or EASA; or Airbus SAS’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(1) Additional Information

For more information about this AD,
contact Dan Rodina, Aviation Safety
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Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone 206—
231-3225; email dan.rodina@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2023-0091, dated May 5, 2023.

(ii) [Reserved]

(3) For EASA AD 2023-0091, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; website
easa.europa.eu. You may find this EASA AD
on the EASA website at ad.easa.europa.eu.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on January 2, 2024.
Caitlin Locke,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—01965 Filed 1-31-24; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1041; Project
Identifier AD-2022-01223-T; Amendment
39-22657; AD 2024-01-06]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
737-700, and 737-800 series airplanes.
This AD was prompted by an evaluation
by the design approval holder (DAH)
indicating the fuselage skin repairs at
the double row of fasteners centered on
certain stringers have inadequate
inspection requirements for continuing
airworthiness following repair
accomplishment. This AD is intended to
complete certain programs to support

the airplane reaching its limit of validity
(LOV). This AD requires repetitive
inspections for cracks of skin repairs at
Stringer S—17, and corrective actions if
necessary. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective March 7,
2024.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of March 7, 2024.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1041; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562-797-1717; website
myboeingfleet.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206—-231-3195. It is also available at
regulations.gov under Docket No. FAA—
2023-1041.

FOR FURTHER INFORMATION CONTACT: Bill
Ashforth, Aviation Safety Engineer,
FAA, 2200 South 216th St., Des Moines,
WA 98198; telephone 206—231-3520;
email Bill. Ashforth@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
(Boeing) Model 737-600, 737-700, and
737-800 series airplanes. The NPRM
was published in the Federal Register
on May 25, 2023 (88 FR 33849). The
NPRM was prompted by an evaluation
by the DAH indicating the fuselage skin
repairs at the double row of fasteners
centered on certain stringers have
inadequate inspection requirements for
continuing airworthiness following

repair accomplishment, which could
result in fatigue cracking of the repair
going undetected.

In the NPRM, the FAA proposed to
require repetitive inspections for
cracking of the skin repairs at S-17, and
corrective actions if necessary. The FAA
is issuing this AD to address this fatigue
cracking, which, if not addressed, could
grow to a critical length and result in
rapid decompression and loss of the
airplane’s structural integrity.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from the
Air Line Pilots Association,
International (ALPA) who supported the
NPRM without change.

The FAA also received comments
from Aviation Partners Boeing (APB),
Boeing, Southwest Airlines (Southwest),
and SunExpress Airline (SunExpress).

Compliance With AMOC Procedures

APB determined that the
incorporation of supplemental type
certificate (STC) ST00830SE for
installation of split scimitar winglets
affects compliance with the mandated
actions in the proposed rule, but the
extent of the impact to compliance is
not fully known at this time. APB noted
that paragraph (h) of the proposed AD
would replace the provisions in Boeing
Service Bulletin 737-53A1217 R1 that
specify contacting Boeing for an
alternative method of compliance
(AMOC) for alternative inspections and
corrective actions, and instead would
require using a method approved in
accordance with paragraph (i) of the
proposed AD. APB stated that for
affected airplanes with these winglets,
approval of any alternative inspections
and corrective actions for Zone 3 and
Zone 4 repairs must be obtained from
the Manager, AIR-520 Continued
Operational Safety Branch, FAA,
through the means described in
paragraph (i)(1) of the proposed AD.
APB asserted that Boeing does not have
delegation to approve repairs in areas
affected by the configuration of STC
ST00830SE and cannot use ODA
approval as specified in paragraph (i)(3)
of the proposed AD.

The FAA acknowledges APB’s
comment. Paragraph (h)(1) of this AD
states that AMOC approval be obtained
using a method approved in accordance
with the procedures specified in
“paragraph (i)” of this AD, and does not
limit approvals to the provisions of
paragraph (i)(1) or (3) of this AD.
Therefore, no change to this AD is
necessary.
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Request To Correct Service Bulletin
Reference

Boeing reported that the Background
section of the NPRM incorrectly
identified the original service
information as Boeing Service Bulletin
“737-53A1217,” but that document was
not an alert service bulletin and should
have been identified as Service Bulletin
“737-53-1217.”

The FAA agrees; no change to the
final rule is necessary because that
reference is not used.

Request To Specify Service Bulletin
Revision Level

The NPRM’s Background section
explained that certain existing post-
repair inspections are inadequate to
address the unsafe condition, and that
the actions in paragraph (g) of the
proposed AD would apply only to
airplanes on which a repair has been
done as specified in “Boeing Alert
Service Bulletin 737-53A1217.”” Boeing
requested that the statement be clarified
by adding the revision level and date of
the service bulletin. Boeing further
stated that Boeing Alert Service Bulletin
737-53A1217, Revision 1, dated
September 8, 2022, was issued to add
the post-repair inspections to airplanes
on which a repair has been done.

The FAA disagrees. In this context,
the revision level and date of the service
bulletin were intentionally omitted so
the Background section of the NPRM
would refer to any repair—including a
repair done using a method other than
the service bulletin (at any revision
level). No change is necessary to this
final rule.

Request To Revise Unsafe Condition

Boeing requested changes to
paragraph (e) of the proposed AD,
which implied the unsafe condition is
the potential for cracking. Boeing stated
that the proposed AD would require
only post-repair inspections, and
asserted that the unsafe condition is
actually the lack of post-repair
inspections because it could result in
undetected post-repair fatigue cracks.

The FAA agrees and has incorporated
the relevant changes.

Request To Revise Compliance Time

Southwest and SunExpress stated that
Boeing Alert Service Bulletin 737—

53A1217 provides no grace period for
airplanes that have exceeded the
threshold, and requested that the
proposed AD be revised to provide a
grace period or optional threshold
value.

The FAA notes that paragraph (g) of
this AD mandates only Tables 3 through
6 of paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737—
53A1217, Revision 1, dated September
8, 2022. For those actions, the service
bulletin specifies a compliance time of
50,000 total flight cycles, with a grace
period of 4,000 flight cycles after the
repair. Therefore, no change is
necessary to the AD.

Request To Clarify Configuration
Description

Southwest requested clarification of
the affected airplanes and
corresponding requirements for Tables 1
through 3 of Boeing Alert Service
Bulletin 737-53A1217, Revision 1,
dated September 8, 2022. Southwest
noted that paragraphs 1.A.1. and 1.D.
define Groups 1 through 3,
Configuration 3, as “‘airplanes that have
installed a repair,” but tables 1 through
3 of paragraph 1.E list conditions for
airplanes that both have and have not
accomplished a repair.

The FAA provides the following
clarification. The tables apply to any
airplanes that have performed a repair,
whether the repair was done in
accordance with “SB 737-53-1217
Original Issue” or in accordance with
some other method. So the condition
“Airplanes that have not accomplished
a repair in accordance with ‘SB 737-53—
1217 Original Issue’ applies to airplanes
that have been repaired using some
method other than ‘SB 737-53-1217
Original Issue.””” Groups 1 through 3,
Configuration 3, include any airplane on
which a repair has been accomplished
in one of the zones specified in the
service information. No changes to this
AD are necessary as a result of this
comment.

Request To Use BMS 3-35 or BMS 3-
23 Compound

Southwest noted that Boeing Alert
Service Bulletin 737-53A1217, Revision
1, dated September 8, 2022, specifies
the use of BMS 3-23 corrosion-
inhibiting compound (CIC) for repairs.

ESTIMATED COSTS

Southwest requested that the proposed
AD be revised to allow the use of BMS
3-35 CIC due to the faster drying time
compared to BMS 3-23 CIC. Southwest
stated that Boeing Corrosion Prevention
Manual (CPM) 20-60-00 and Boeing
Service Request (SR) SWA-SWA-10—
1232-02B approve BMS 3-35 for use on
all Boeing commercial airplanes
including those no longer in production.

The FAA agrees that either BMS 3-35
or BMS 3-23 CIC is acceptable because
both provide an adequate level of safety.
Paragraph (h)(2) of this AD has been
added to allow use of either CIC.

Conclusion

The FAA reviewed the relevant data,
considered the received comments, and
determined that air safety requires
adopting this AD as proposed, with
limited changes as previously stated.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, and any other changes
described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Service Bulletin 737-53A1217, Revision
1, dated September 8, 2022. This service
information specifies procedures for,
among other actions, repetitive internal
and external detailed inspections, low
frequency eddy current (LFEC)
inspections, and medium frequency
eddy current (MFEC) inspections for
cracks of the skin repair of S—17, station
(STA) 360 to STA 380, and STA 888 to
STA 907, left and right sides of the
airplane. Corrective actions include
repair. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in
ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 106 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

Action

Labor cost

Parts cost

Cost on U.S.

Cost per product operators

External Post Repair Inspection ...

56 work-hours x $85 per hour = $4,760 per in-
spection cycle.

$0 | $4,760 per inspec-

$504,560 per in-
spection cycle.

tion cycle.
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ESTIMATED CoSTS—Continued
. Cost on U.S.
Action Labor cost Parts cost Cost per product operators

Internal Post Repair Inspections ..

52 work-hours x $85 per hour = $4,420 per in-
spection cycle.

0 | $4,420 per inspec-
tion cycle.

$468,520 per in-
spection cycle.

The FAA has received no definitive
data on which to base the cost estimates
for the repairs specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2024-01-06 The Boeing Company:
Amendment 39-22657; Docket No.
FAA-2023-1041; Project Identifier AD—
2022-01223-T.

(a) Effective Date

This airworthiness directive (AD) is
effective March 7, 2024.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737—-600, 737—700, and 737—800 series
airplanes, certificated in any category, as
identified in Boeing Alert Service Bulletin
737-53A1217, Revision 1, dated September
8, 2022.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder (DAH) indicating
the fuselage skin repairs at the double row of
fasteners centered on certain stringers have
inadequate inspection requirements for
continuing airworthiness following repair
accomplishment, which could result in
fatigue cracking of the repair going
undetected. The FAA is issuing this AD to
address the inadequacy of post-repair
inspection requirements at certain repair
fastener locations centered on stringer S—17L
and S—17R, at station (STA) 360 to STA 380
and at STA 888 to STA 907. Such inspection
inadequacy could result in post-repair fatigue
cracks going undetected. Fatigue cracking, if
not addressed, could grow to a critical length,
which could result in rapid decompression
and loss of structural integrity of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
(g) Required Actions

Except as specified in paragraph (h) of this
AD: For Group 1 through 3, Configuration 3

airplanes as identified in Boeing Alert
Service Bulletin 737-53A1217, Revision 1,
dated September 8, 2022, at the applicable
times specified in Tables 3 through 6 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1217,
Revision 1, dated September 8, 2022, do all
applicable actions identified as ‘“RC”
(required for compliance) in, and in
accordance with, the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1217, Revision 1, dated September
8, 2022.

(h) Exceptions to Service Information
Specifications

(1) Where Boeing Alert Service Bulletin
737-53A1217, Revision 1, dated September
8, 2022, specifies contacting Boeing for repair
instructions or for alternative inspections:
This AD requires doing the repair, or doing
the alternative inspections and applicable on-
condition actions, using a method approved
in accordance with the procedures specified
in paragraph (i) of this AD.

(2) Where Boeing Alert Service Bulletin
737-53A1217, Revision 1, dated September
8, 2022, specifies using corrosion inhibiting
compound (CIC) compound BMS 3-23, this
AD also allows use of CIC compound BMS
3-35.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or responsible Flight Standards Office, as
appropriate. If sending information directly
to the Manager, AIR-520 Continued
Operational Safety Branch, FAA, send it to
the attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, AIR-520 Continued Operational
Safety Branch, FAA, to make those findings.
To be approved, the repair method,
modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(4) Except as specified by paragraph (h) of
this AD: For service information that
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contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (i)(4)(i) and (ii) of this AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(j) Related Information

For more information about this AD,
contact Bill Ashforth, Aviation Safety
Engineer, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone 206—-231—
3520; email Bill. Ashforth@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 737—
53A1217, Revision 1, dated September 8,
2022.

(i1) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; website
myboeingfleet.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on January 6, 2024.
Caitlin Locke,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—01968 Filed 1-31-24; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-0429; Project
Identifier AD—2022-00775-T; Amendment
39-22658; AD 2024-01-07]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 777 airplanes.
This AD was prompted by an evaluation
by the design approval holder (DAH)
that found the force limiter assemblies
for the lateral control mechanism are
not breaking out within the maximum
design force requirements. This AD
requires replacing affected force limiter
assemblies and prohibits the installation
of affected parts. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective March 7,
2024.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of March 7, 2024.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-0429; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562-797—-1717; website
myboeingfleet.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206—-231-3195. It is also available at

regulations.gov under Docket No. FAA—
2023-0429.

FOR FURTHER INFORMATION CONTACT:
Anthony Caldejon, Aviation Safety
Engineer, FAA, 2200 South 216th St.,
Des Moines, WA 98198; telephone 206—
231-3534; email Anthony.V.Caldejon@
faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
777 airplanes. The NPRM published in
the Federal Register on March 27, 2023
(88 FR 18099). The NPRM was
prompted by an evaluation by the DAH
that found the force limiter assemblies
for the lateral control mechanism are
not breaking out within the maximum
design force requirements. In the NPRM,
the FAA proposed to require identifying
and replacing affected force limiter
assemblies, and to prohibit the
installation of affected parts.

The FAA is issuing this AD to address
the force limiter assemblies not breaking
out within the maximum design force
requirements. The unsafe condition,
combined with a lateral control system
jam or restriction, could result in the
loss of lateral control from the wheel
and potentially affect continued safe
flight and landing.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from the
Air Line Pilots Association,
International, who supported the NPRM
without change.

The FAA received additional
comments from Aerologic, All Nippon
Airways, American Airlines, Boeing,
China Airlines, FedEx, Omni Air
International (Omni Air), Swiss
International Air Lines (Swiss Air),
Turkish Airlines, and United Airlines.
The following presents those comments
and the FAA’s response to each
comment.

Request To Revise Requirements for
Certain Line Numbers

Aerologic, All Nippon Airways,
American Airlines, Boeing, Omni Air,
United Airlines, and Swiss Air
requested changes to the proposed AD
to provide relief for airplane line
numbers prior to 1531. Aerologic,
Boeing, and American Airlines also
requested changes to provide relief for
airplane lines number after 1707. Boeing
stated that the suspect affected force
limiter assemblies were delivered only
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on airplane line numbers 1531 through
1707, and the risk of rotability on other
line numbers is low.

Boeing requested that a records
inspection be added for airplane line
numbers prior to 1531 to determine
prior replacement of a force limiter
assembly, and to require installation of
a force limiter assembly P/N
253W1263-3 only if any force limiter
assembly P/N 253W1263-1 had been
replaced. Boeing stated that if no prior
replacement of a force limiter assembly
has been recorded on an airplane before
line number 1531, the risk of having an
affected part installed is low. Boeing
reported that no force limiter assembly
P/N 253W1263-1 has been purchased
since 2012 and contended that the use
of force limiter assembly P/N
253W1263-1 for rotable parts is
extremely low. Boeing also noted that
force limiter assemblies P/N 253W1263—
3 are already installed on airplane line
numbers 1708 and subsequent and
cannot be replaced by force limiter
assemblies P/N 253W1263-1 in
accordance with the drawing
interchangeability.

Omni Air proposed alternative
requirements for airplane line numbers
prior to 1531: repetitive operational
checks of the wheel jam breakout
mechanism in accordance with MPD
task 27-190-00, and replacement with a
force limiter assembly P/N 253W1263—
3 for a failed operational check or as
terminating action. Omni Air also
proposed a one-time operational check
of the wheel jam breakout mechanism in
accordance with the MPD task if there
are no concerns about the force limiter
assembly being replaced since the last
check. Omni stated that Boeing found
that force limiter assemblies P/N
253W1263-1 delivered on airplane line
numbers prior to 1531 were functioning
properly.

Aerologic interpreted the effectivity of
the Requirements Bulletin to be based
on production testing of the force
limiter assembly break-out forces
changing the amount of applied
corrosion inhibiting compound (CIC)
causing the unsafe condition. Therefore,
Aerologic stated that Boeing should be
able to identify affected force limiter
assemblies P/N 253W1263-1 either by
serial number or batch number and
differentiate acceptable and unsafe
parts. Therefore, Aerologic requested
that the FAA issue a separate AD action
to test the break-out forces of force
limiter assemblies P/N 253W1263-1 on
airplanes not identified in the Boeing
Alert Requirements Bulletin 777—
27A0124 RB, dated October 27, 2021.
Aerologic proposed requiring a check of
the serial number of the force limiter

assembly on all Model 777 airplanes to
determine which affected units should
be replaced. Also, Aerologic proposed
on-wing testing of the breakout force as
an alternative to the proposed
replacement of all force limiter
assemblies P/N 253W1263-1 on all
Model 777 airplanes because the actions
would not be possible within the
proposed compliance time of the NPRM.

All Nippon Airways questioned
whether the intent of the proposed AD
is to eliminate all force limiter
assemblies P/N 253W1263-1, since
Boeing has determined that replacement
is not necessary if that part passed the
functional test on delivery. All Nippon
Airways suggested that operators will be
significantly affected under the
unrealistic proposed compliance time of
12 months and requested that the AD
requirements be revised so that only the
target units identified in Boeing Alert
Requirements Bulletin 777-27A0124
RB, dated October 27, 2021, are required
to be replaced.

American Airlines proposed creating
two groups of airplanes: Group 1, for
Model 777 airplanes with line numbers
1531 through 1707 (the effectivity of
Boeing Alert Requirements Bulletin
777—27A0124 RB, dated October 27,
2021), and Group 2, for Model 777
airplanes not identified in the
Requirements Bulletin. American
Airlines stated that it has had zero
replacements of P/N 253W1263-1 in 24
years of service of its fleet, which are all
prior to line number 1531. American
Airlines also stated that the illustrated
parts catalog (IPC) shows that P/N
253W1263-1 is interchangeable one-
way forward only with P/N 253W1263—
3. American Airlines further
recommended creating subgroups for
Group 2. For subgroup 2a, airplanes for
which it can conclusively be shown that
the force limiter assembly P/N
253W1263-1 has never been replaced,
no further action would be required.
And for subgroup 2b, airplanes for
which it cannot be conclusively shown
that the force limiter assembly P/N
253W1263-1 was never replaced, the
AD would require replacement with
force limiter assembly P/N 253W1263—
3.

Swiss Air requested that the proposed
AD allow a records review on airplanes
prior to line number 1531 to determine
whether an assembly with force limiter
assembly P/N 253W1263—1 was
installed. Swiss Air further requested
that the proposed AD allow testing of
force limiter assemblies with P/N
253W1263—1 with unknown history to
measure the break-out force and allow
return to service if the force is within
the drawing requirements. United

Airlines also requested that testing
verifying serviceability on airplanes
with line numbers prior to 1531 be
considered acceptable.

The FAA partially agrees with the
requests. The FAA agrees to exclude
airplane line numbers prior to 1531 and
after 1707 from the replacement
requirement if any installed force
limiter assembly P/N 253W1263—1 had
not been previously replaced. Limiting
the replacement requirement in this way
was the original intent of the AD. The
FAA disagrees, however, with
Aerologic’s request to revise paragraph
(c) of this AD to limit the AD
requirements to airplanes having line
numbers in the effectivity of Boeing
Alert Requirements Bulletin 777—
27A0124 RB, dated October 27, 2021.
The NPRM, under ‘‘Differences Between
This Proposed AD and the Service
Information,” stated that the
applicability of the AD differed from the
effectivity of Boeing Alert Requirements
Bulletin 777-27A0124 RB, dated
October 27, 2021, because the affected
parts are rotable parts, and the FAA has
determined that these parts could later
be installed on airplanes that were
initially delivered with acceptable parts,
thereby subjecting those airplanes to the
unsafe condition. Although the IPC
states that force limiter assembly P/N
253W1263-3 cannot be replaced with P/
N 253W1263-1, it is possible for an
operator to do so. Therefore, paragraph
(i) of this AD, “Parts Installation
Prohibition,” applies to all Model 777
airplanes.

The FAA disagrees to include testing
as a method of verifying a functional
force limiter assembly because the FAA
has revised paragraph (g) of this AD so
that it applies only to (1) airplanes
identified in Boeing Alert Requirements
Bulletin 777-27A0124 RB, dated
October 27, 2021, and (2) airplanes not
identified in Boeing Alert Requirements
Bulletin 777-27A0124 RB, dated
October 27, 2021, on which the force
limiter assembly was replaced with P/N
253W1263-1. This should alleviate the
demand for replacement force limiter
assemblies P/N 253W1263-3. The FAA
further disagrees to create a separate AD
for airplane line numbers prior to 1531
because of the urgency of the unsafe
condition and the delay that would be
caused by additional rulemaking. The
FAA has also determined that, in light
of the changes to this AD, a separate AD
is not necessary.

Request To Extend Compliance Time

Aerologic, All Nippon Airways, China
Airlines, FedEx, Swiss Air, Turkish
Airlines, and United Airlines expressed
concern that long lead times (300 days,
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per Boeing, as specified by FedEXx,
Turkish Airlines, and China Airlines)
for the new force limiter assemblies P/
N 253W1263-3 would make it difficult
to replace force limiter assemblies P/N
253W1263-1 within 12 months.

The FAA acknowledges that it could
be difficult to replace all force limiter
assemblies P/N 253W1263—1 within the
12-month compliance period because of
the long lead time of procurement and
the large quantity of spares having P/N
253W1263-3 necessary to be available
to satisfy the global fleet. The FAA
disagrees, however, to revise the
compliance time because the
replacement requirement is limited to
force limiter assemblies P/N 253W1263—
1 only on airplane line numbers 1531
through 1707 and on airplanes on which
the original force limiter assembly had
been replaced. However, an operator
unable to meet the compliance time
required by this AD may request
approval of an alternative method of
compliance (AMOC) under the
provisions of paragraph (j) of this AD, if
sufficient data are submitted to
substantiate that such an extension
would provide an acceptable level of
safety. The FAA has not changed this
AD further.

Request To Clarify Effect of Unsafe
Condition

Boeing requested that the proposed
AD be revised to clarify the unsafe
condition and its potential safety
impact, which, Boeing asserted, could
be inferred as a loss of lateral control
during normal flight conditions. Boeing
stated that the unsafe condition occurs
only with an affected force limiter
assembly and a jam/restriction of the
lateral controls, when the pilot needs to
override a lateral control restriction.
Boeing therefore requested that the
Background section of the NPRM be

revised to state that if a jam/restriction
occurs on one side of the lateral controls
on an airplane with an affected force
limiter assembly, the pilot may not be
able to override the jam preventing
lateral control from the wheel. Boeing
further requested that the proposed AD
be revised to clarify that the unsafe
condition could result in the loss of
lateral control from the wheel and
potentially affect continued safe flight
and landing only when combined with
a lateral control system restriction.

The FAA concurs with the request
and has revised relevant sections of this
AD accordingly.

Request To Define “Installation” of
Parts

American Airlines requested that the
proposed AD be clarified to state that
removal of a force limiter assembly P/
N 253W1263-1 for other maintenance
and reinstallation of that same part on
the same airplane will not be considered
as an installation as defined in
paragraph (i) of the proposed AD, ““Parts
Installation Prohibition.”

The FAA infers that this additional
clarification is requested to prevent the
unnecessary removal and replacement
of force limiter assemblies P/N
253W1263-1 that have been previously
verified as being outside the suspect
affected range and considered
functional. The FAA acknowledges the
commenter’s concern, and provides the
following clarification of the
requirement. Once the FAA has
determined that an unsafe condition
exists, the FAA generally ensures that
that condition not be allowed to be
introduced into the fleet. Although the
word “install” is generally considered
to be broader than the word “‘replace,”
operators can interpret “install”” in this
AD as meaning “replace” while
remaining within the intent of

ESTIMATED COSTS

paragraph (i) of this AD. By simply
reinstalling a part removed during
maintenance, the operator is not
“installing” a different part. Therefore,
this AD allows operators to remove a
part and then re-install that same part
for other maintenance activities not
associated with this AD. The FAA has
not changed this AD as a result of this
comment.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, and any other changes
described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin 777-27A0124
RB, dated October 27, 2021. This service
information specifies procedures for
replacing the lower and upper force
limiter assemblies P/N 253W1263-1
with force limiter assemblies P/N
253W1263-3. This service information
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in
ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 353 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replacement .............ccc...... 7 work-hours x $85 per hour = $595 .........cccceecvieiirenenns $8,960 $9,555 Up to $3,372,915.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and

procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
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substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2024-01-07 The Boeing Company:
Amendment 39-22658; Docket No.
FAA-2023-0429; Project Identifier AD—
2022-00775-T.

(a) Effective Date

This airworthiness directive (AD) is
effective March 7, 2024.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all The Boeing
Company Model 777-200, —200LR, —300,

—300ER, and 777F series airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder that the force
limiter assemblies for the lateral control
mechanism are not breaking out within the
maximum design force requirements. The
FAA is issuing this AD to address the force
limiter assemblies not breaking out within
the maximum design force requirements. The
unsafe condition, combined with a lateral

control system jam or restriction, could result
in the loss of lateral control from the wheel
and potentially affect continued safe flight
and landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

For airplanes identified in paragraphs
(g)(1) and (2) of this AD: Except as specified
by paragraph (h) of this AD, at the applicable
times specified in the “Compliance”
paragraph of Boeing Alert Requirements
Bulletin 777—27A0124 RB, dated October 27,
2021, do all applicable actions identified in,
and in accordance with, the Accomplishment
Instructions of Boeing Alert Requirements
Bulletin 777-27A0124 RB, dated October 27,
2021.

(1) Airplanes identified in Boeing Alert
Requirements Bulletin 777-27A0124 RB,
dated October 27, 2021.

(2) Airplanes not identified in Boeing Alert
Requirements Bulletin 777-27A0124 RB,
dated October 27, 2021, that have an original
airworthiness certificate or original export
certificate of airworthiness issued on or
before the effective date of this AD, and on
which a force limiter assembly P/N
253W1263-1 or P/N 253W1263-3 installed
in production has been replaced with P/N
253W1263-1.

Note 1 to paragraph (g): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin 777-27A0124 RB, dated October 27,
2021, which is referred to in Boeing Alert
Requirements Bulletin 77-27A0124 RB,
dated October 27, 2021.

(h) Exceptions to Service Information
Specifications

Where the Compliance Time columns of
the tables in the “Compliance” paragraph of
Boeing Alert Requirements Bulletin 777—
27A0124 RB, dated October 27, 2021, use the
phrase “the original issue date of
Requirements Bulletin 777-27A0124 RB,”
this AD requires using ‘“the effective date of
this AD.”

(i) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a force limiter assembly,
P/N 253W1263-1, on any airplane.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520, Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (k) of this AD.
Information may be emailed to: 9-
ANMSeattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,

or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, AIR-520, Continued Operational
Safety Branch, FAA, to make those findings.
To be approved, the repair method,
modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(k) Related Information

For more information about this AD,
contact Anthony Caldejon, Aviation Safety
Engineer, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone 206—231—
3534; email Anthony.V.Caldejon@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Requirements Bulletin
777—27A0124 RB, dated October 27, 2021.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; website
myboeingfleet.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locationsoremailfr.inspection@nara.gov.

Issued on January 6, 2024.
Caitlin Locke,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—01970 Filed 1-31-24; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2023-2004; Project
Identifier MCAI-2023-00977-T; Amendment
39-22656; AD 2024-01-05]

RIN 2120-AA64
Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—-01—
07, which applied to certain Airbus SAS
Model A350-941 and —1041 airplanes.
AD 2022-01-07 required revising the
existing maintenance or inspection
program, as applicable, to incorporate
new or more restrictive airworthiness
limitations. This AD retains the actions
required by AD 2022-01-07 and also
requires revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
incorporated by reference. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective March 7,
2024.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of March 7, 2024.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of March 8, 2022 (87 FR
5391, February 1, 2022).

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-2004; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

e For EASA material identified in this
final rule, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone: +49 221 8999 000;

email: ADs@easa.europa.eu; website:
easa.europa.eu. You may find this
material on the EASA website
ad.easa.europa.eu.

* You may view this material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th Street, Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket at
regulations.gov under Docket No. FAA—
2023-2004.

FOR FURTHER INFORMATION CONTACT: Dat
Le, Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 562-627-5357;
email dat.v.le@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-01-07,
Amendment 39-21895 (87 FR 5391,
February 1, 2022) (AD 2022-01-07). AD
2022-01-07 applied to certain Airbus
SAS Model A350-941 and —1041
airplanes. AD 2022-01-07 required
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations. The FAA
issued AD 2022-01-07 to address the
potential of ignition sources inside fuel
tanks, which, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

The NPRM published in the Federal
Register on October 26, 2023 (88 FR
73545). The NPRM was prompted by
AD 2023-0162, dated August 17, 2023,
issued by EASA, which is the Technical
Agent for the Member States of the
European Union (EASA AD 2023-0162)
(also referred to as the MCAI). The
MCALI states that new or more restrictive
airworthiness limitations have been
developed.

In the NPRM, the FAA proposed to
retain the actions required by AD 2022—
01-07 and also require revising the
existing maintenance or inspection
program, as applicable, to incorporate
new or more restrictive airworthiness
limitations, as specified in EASA AD
2023-0162. The FAA is issuing this AD
to address the unsafe condition on these
products.

You may examine the MCAI in the

AD docket at regulations.gov under
Docket No. FAA—-2023-2004.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from Air
Line Pilots Association, International
(ALPA) who supported the NPRM
without change. The FAA also received
a comment from an anonymous
commenter who expressed appreciation
for FAA’s dedication to aviation safety.
No changes to the AD were requested;
therefore, the FAA infers that the
commenter supported the NPRM.

Conclusion

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
reviewed the relevant data, considered
the comments received, and determined
that air safety requires adopting this AD
as proposed. Accordingly, the FAA is
issuing this AD to address the unsafe
condition on this product. Except for
minor editorial changes, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed EASA AD 2023—
0162. This service information specifies
new or more restrictive airworthiness
limitations related to fuel tank ignition
prevention and fuel tank flammability
reduction.

This AD also requires EASA AD
2021-0209, dated September 15, 2021,
which the Director of the Federal
Register approved for incorporation by
reference as of March 8, 2022 (87 FR
5391, February 1, 2022).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 31 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has


mailto:ADs@easa.europa.eu
mailto:dat.v.le@faa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://easa.europa.eu
http://ad.easa.europa.eu

Federal Register/Vol. 89, No. 22/Thursday, February 1, 2024 /Rules and Regulations

6421

determined that a per-operator estimate
is more accurate than a per-airplane
estimate.

The FAA estimates the total cost per
operator for the new actions to be
$7,650 (90 work-hours x $85 per work-
hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
2022—-01-07, Amendment 39-21895 (87
FR 5391, February 1, 2022); and

m b. Adding the following new
Airworthiness Directive:

2024-01-05 Airbus SAS: Amendment 39—
22656; Docket No. FAA—2023—2004;
Project Identifier MCAI-2023-00977-T.

(a) Effective Date

This airworthiness directive (AD) is
effective March 7, 2024.

(b) Affected ADs

This AD replaces AD 2022-01-07,
Amendment 39-21895 (87 FR 5391, February
1, 2022) (AD 2022-01-07).

(c) Applicability

This AD applies all Airbus SAS Model
A350-941 and —1041 airplanes, certificated
in any category, with an original
airworthiness certificate or original export

certificate of airworthiness issued on or
before June 1, 2023.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Unsafe Condition

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address the potential of ignition
sources inside fuel tanks, which, in
combination with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Revision of the Existing
Maintenance or Inspection Program, With
AD 2022-01-07, With No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2022-01-07, with no
changes. For airplanes with an original
airworthiness certificate or original export
certificate of airworthiness issued on or
before June 30, 2021: Except as specified in
paragraph (h) of this AD: Comply with all
required actions and compliance times
specified in, and in accordance with,
European Union Aviation Safety Agency
(EASA) AD 2021-0209, dated September 15,
2021 (EASA AD 2021-0209). Accomplishing
the revision of the existing maintenance or
inspection program required by paragraph (j)
of this AD terminates the requirements of this
paragraph.

(h) Retained Exceptions to EASA AD 2021-
0209, With No Changes

This paragraph restates the exceptions
specified in paragraph (h) of AD 2022-01-07,
with no changes.

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2021-
0209 do not apply to this AD.

(2) Paragraph (3) of EASA AD 2021-0209
specifies revising “‘the AMP [aircraft
maintenance program|” within 12 months
after its effective date, but this AD requires
revising the existing maintenance or
inspection program, as applicable, to
incorporate the “limitations, tasks and
associated thresholds and intervals”
specified in paragraph (3) of EASA AD 2021—
0209 within 90 days after March 8, 2022 (the
effective date of AD 2022-01-07).

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2021-0209 is at the applicable
“associated thresholds” specified in
paragraph (3) of EASA AD 2021-0209, or
within 90 days after March 8, 2022 (the
effective date of AD 2022-01-07), whichever
occurs later.

(4) The provisions specified in paragraphs
(4) and (5) of EASA AD 2021-0209 do not
apply to this AD.

(5) The “Remarks” section of EASA AD
2021-0209 does not apply to this AD.

(i) Retained Restrictions on Alternative
Actions, Intervals, and Critical Design
Configuration Control Limitations (CDCCLs),
With No Changes

This paragraph restates the requirements of
paragraph (i) of AD 2022-01-07, with no
changes. Except as required by paragraph (j)
of this AD, after the maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections),
intervals, and CDCCLs are allowed unless
they are approved as specified in the
provisions of the “Ref. Publications” section
of EASA AD 2021-0209.

(j) New Revision of the Existing Maintenance
or Inspection Program

Except as specified in paragraph (k) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2023-0162,
dated August 17, 2023 (EASA AD 2023—
0162). Accomplishing the revision of the
existing maintenance or inspection program
required by this paragraph terminates the
requirements of paragraph (g) of this AD.

(k) Exceptions to EASA AD 2023-0162

(1) This AD does not adopt the
requirements specified in paragraphs (1) and
(2) of EASA AD 2023-0162.

(2) Where paragraph (3) of EASA AD 2023—
0162 specifies “Within 12 months after the
effective date of this AD, revise the AMP,”
this AD requires replacing those words with
“Within 90 days after the effective date of
this AD, revise the existing maintenance or
inspection program, as applicable.”

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2023-0162 is at the applicable
“limitations” and ‘“‘associated thresholds” as
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incorporated by the requirements of
paragraph (3) of EASA AD 2023-0162, or
within 90 days after the effective date of this
AD, whichever occurs later.

(4) This AD does not adopt the provisions
specified in paragraphs (4) and (5) of EASA
AD 2023-0162.

(5) This AD does not adopt the “Remarks”
section of EASA AD 2023-0162.

(1) New Provisions for Alternative Actions,
Intervals, and CDCCLs

After the existing maintenance or
inspection program has been revised as
required by paragraph (j) of this AD, no
alternative actions (e.g., inspections),
intervals, and CDCCLs are allowed unless
they are approved as specified in the
provisions of the “Ref. Publications” section
of EASA AD 2023-0162.

(m) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, mail it to the address identified in
paragraph (n) of this AD or email to: 9-AVS-
AIR-730-AMOC@faa.gov. If mailing
information, also submit information by
email. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or EASA; or Airbus SAS’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(n) Additional Information

For more information about this AD,
contact Dat Le, Aviation Safety Engineer,
FAA, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 562-627—
5357; email dat.v.le@faa.gov.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on March 7, 2024.

(i) European Union Aviation Safety Agency
(EASA) AD 2023-0162, dated August 17,
2023.

(i1) [Reserved]

(4) The following service information was
approved for IBR on March 8, 2022 (87 FR
5391, February 1, 2022).

(i) European Union Aviation Safety Agency
(EASA) AD 2021-0209, dated September 15,
2021.

(ii) [Reserved]

(5) For EASA AD 2023-0162 and EASA AD
2021-0209, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne, Germany;
telephone: +49 221 8999 000; email: ADs@
easa.europa.eu; website: easa.europa.eu. You
may find these EASA ADs on the EASA
website: ad.easa.europa.eu.

(6) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th Street, Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(7) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on January 26, 2024.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—01966 Filed 1-31-24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-0657; Project
Identifier AD-2022—-01351-T; Amendment
39-22652; AD 2024-01-01]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
The Boeing Company (Boeing) Model
787-8, 787—-9, and 787—-10 airplanes.
This AD was prompted by reports of
undetected water leaks from the faucet
control module (FCM) migrating below
the passenger floor in multiple lavatory
locations during flight, and into the
electronic equipment bay(s). This AD
requires repetitive general visual
inspections of the area under all
lavatory washbasins for evidence of
intermittent and active leaks at the FCM
and applicable on-condition actions.
The FAA is issuing this AD to address
the unsafe condition on these products.
DATES: This AD is effective March 7,
2024.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of March 7, 2024.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-0657; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562—797—1717; website
myboeingfleet.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195. It is also available at
regulations.gov under Docket No. FAA—
2023-0657.

FOR FURTHER INFORMATION CONTACT:
Courtney Tuck, Aviation Safety
Engineer, FAA, 2200 South 216th St.,
Des Moines, WA 98198; telephone 206—
231-3986; email Courtney.K.Tuck@
faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Boeing Model 787-8, 787—
9, and 787-10 airplanes. The NPRM
published in the Federal Register on
April 10, 2023 (88 FR 21120). The
NPRM was prompted by reports of
undetected water leaks from the FCM
migrating below the passenger floor in
multiple lavatory locations during
flight, and into the electronic equipment
bay(s). In the NPRM, the FAA advised
that the FCMs are located under the
sinks in each lavatory and have an O-
ring seal at the top of the FCM mixing
chamber; a small amount of water
leaking past the O-ring has been
identified as the source of the leak.

In the NPRM, the FAA proposed to
require repetitive general visual
inspections of the area under all
lavatory washbasins for evidence of
intermittent and active leaks at the FCM
and applicable on-condition actions,
including replacing the affected FCM.
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The FAA is issuing this AD to address
undetected water leaks, which could
damage flight critical equipment. The
unsafe condition, if not addressed,
could result in loss of multiple line
replaceable units (LRUs) and
subsequent loss of continued safe flight
and landing.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
Boeing and the Air Line Pilots
Association, International, who
supEorted the NPRM without change.

The FAA received additional
comments from United Airlines (UAL),
American Airlines (American), and All
Nippon Airways (ANA). The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Request To Allow Alternative Cleaning
Material

UAL noted that the proposed AD
would require complying with the
actions in table 1 of Boeing Alert
Requirements Bulletin B787-81205—
SB250290-00 RB, Issue 001, dated
November 1, 2022, which then
references the procedures in Service
Bulletin B787-81205-SB250290—-00
Issue 001 or later approved issues for
each action. UAL stated that the service
bulletin contains a cleaning action that
refers to a Jamco component
maintenance manual (CMM) as an
accepted procedure. UAL further stated
that the instructions in the Jamco CMM
for removing scale specify using a
corrosive solution that can produce
harmful fumes. As a result, UAL asked
to use a milder product as an
alternative.

Both the requirements bulletin and
the service bulletin state that where the
instructions refer to another document,
operators may use accepted alternative
procedures. Where the instructions state
a procedure must done in accordance
with a Boeing document, then operators
will need an alternative method of
compliance (AMOC) to use a different
procedure. Because the cleaning
procedure mentioned by the commenter
refers to the Jamco CMM, operators may
use accepted alternative procedures,
including a different accepted cleaning
product, without obtaining an AMOC.
No change to the AD is necessary as a
result of this comment.

Request To Limit Inspection Area

In the NPRM, the FAA proposed to
require visual inspections at all lavatory
locations. American and ANA requested
that the FAA limit the inspection to the

area under the lavatory washbasins
located in the door 1 and door 3 area
near the electronic equipment bays.
American added that leaks in other
locations do not have the potential to
cause damage to the LRUs and thus do
not affect safe operation of the airplane.

The FAA disagrees with the
commenters’ request. The unsafe
condition exists when two FCMs leak
simultaneously, involving the loss of
flight-critical equipment at different
locations. This could occur at door 1, 2,
3, or 4. Further, it is possible to have
multiple persistent and simultaneous
latent leaks from different lavatories on
the same airplane. Therefore, it is
necessary to inspect the lavatories at all
locations, not just those near the
electronic equipment bays.

Request To Reference Master Minimum
Equipment List (MMEL) Item 38-10-
01A

American requested that the FAA
state that MMEL item 38-10-01A
(which allows individual components of
the potable water system to be
inoperative provided associated
components are deactivated or isolated
and associated system components are
verified to not have leaks) remains valid
and applicable as a method to deactivate
the water supply to a discrepant FCM.

The FAA agrees that this AD does not
conflict with an operator’s ability to
dispatch an airplane with an inoperable
potable water system under MMEL item
38-10—01A. The FAA has not changed
this AD in this regard.

Request To Limit Actions for
Intermittent Leaks

ANA requested that the FAA revise
the proposed AD to not require
corrective action if intermittent leaks are
found from the FCM. ANA stated that if
evidence of intermittent leaks are found
at the FCM, the source of the leak isn’t
necessarily the FCM, and therefore it
should not be necessary to replace the
FCM or deactivate the water supply to
the FCM.

The FAA disagrees. Intermittent leaks
may have a long latency period and be
difficult to detect, but they can still
cause the unsafe condition identified in
this AD and therefore must be
addressed. Operators with a method
other than replacement of the FCM,
which provides an acceptable level of
safety, may request approval to use an
AMOC. The FAA did not change this
AD as a result of this request.

Additional Changes to This Final Rule

After the NPRM was published,
Boeing notified the FAA that certain
airplanes were modified in production

and delivered with a redesigned FCM
that is not subject to the unsafe
condition. The FAA has determined the
actions required by this AD are not
necessary on those airplanes and has
therefore revised the applicability of
this AD to only include airplanes that
were delivered with the affected FCM.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for the changes
described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin B787-81205—
SB250290-00 RB, Issue 001, dated
November 1, 2022. This service
information specifies procedures for a
repetitive general visual inspection of
the area under all lavatory washbasins
for evidence of intermittent and active
leaks at the FCM and applicable on-
condition actions. On-condition actions
include replacing the affected FCM with
new or serviceable FCM at affected
lavatory washbasin(s), and doing a leak
test. If a leak is found, the service
information specifies doing applicable
corrective action, repeating the leak test,
and making sure no leak is found.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Differences Between This AD and the
Service Information

The effectivity of Boeing Alert
Requirements Bulletin B787-81205—
SB250290-00 RB, Issue 001, dated
November 1, 2022, is Model 787-8, -9,
and —10 airplanes, line numbers 6
through 9996. As the FAA stated in the
NPRM, the agency would consider
revising the applicability of the final
rule to exclude airplanes with a
redesigned FCM that eliminates the
need for the actions required by this AD.
Therefore, the applicability of this AD
does not include those line-numbered
airplanes with a redesigned FCM
installed in production.

Interim Action

This AD is an interim action. The
FAA is considering additional
rulemaking regarding the redesigned
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FCM that addresses the unsafe
condition identified in this AD.

Costs of Compliance

The FAA estimates that this AD
affects 140 airplanes of U.S. registry.

ESTIMATED COSTS

The FAA estimates the following costs
to comply with this AD:

: Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Inspection ........... 1 work-hour x $85 per hour = $85 per inspection cycle ..... $0 $85 per inspection cycle ....... $11,900

The FAA estimates the following

results of the inspection. The agency has

aircraft that might need these

costs to do any necessary replacements  no way of determining the number of replacements:
that would be required based on the
ON-CONDITION COSTS
Action Labor cost Parts cost Cost per
product
Replacement .......cccccocevveveeiieecinenen. 1 work-hour x $85 per hour = $85 ..........cccecvveveeiieeiecieceece e $6,021 $6,106

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2024-01-01 The Boeing Company:
Amendment 39-22652; Docket No.
FAA-2023-0657; Project Identifier AD—
2022-01351-T.

(a) Effective Date

This airworthiness directive (AD) is
effective March 7, 2024.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 787-8, 787-9, and 787-10 airplanes,
certificated in any category, having line
numbers 6 through 687 inclusive, 689
through 954 inclusive, 956 through 970
inclusive, 972 through 982 inclusive, 984
through 989 inclusive, 991 through 996
inclusive, 999, 1001 through 1008 inclusive,
1012, 1013, 1016 through 1019 inclusive,
1021, 1022, 1024 through 1026 inclusive,

1029 through 1032 inclusive, 1038, 1040,
1041, 1044, 1045, 1047, 1048, 1054 through
1062 inclusive, 1071, 1072, 1074, 1075, 1082,
1085, 1087, 1091, 1094, 1095, 1098, 1099,
1103, 1109, 1112 through 1114 inclusive,
1117, 1118, 1121, 1122, 1125, 1126, 1128
through 1134 inclusive, 1136 through 1145
inclusive, 1147, 1148, 1151, 1161, and 1167.

(d) Subject

Air Transport Association (ATA) of
America Code 38, Water/waste.

(e) Unsafe Condition

This AD was prompted by reports of
undetected water leaks from the faucet
control module migrating below the
passenger floor in multiple lavatory locations
during flight, and into the electronic
equipment bay(s). The FAA is issuing this
AD to address undetected water leaks, which
could damage flight critical equipment. The
unsafe condition, if not addressed, could
result in loss of multiple line replaceable
units and subsequent loss of continued safe
flight and landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified by paragraph (h) of this
AD: At the applicable times specified in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin B787-81205—
SB250290-00 RB, Issue 001, dated November
1, 2022, do all applicable actions identified
in, and in accordance with, the
Accomplishment Instructions of Boeing Alert
Requirements Bulletin B787-81205—
SB250290-00 RB, Issue 001, dated November
1, 2022.

Note 1 to paragraph (g): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin B787-81205-SB250290-00, Issue
001, dated November 1, 2022, which is
referred to in Boeing Alert Requirements
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Bulletin B787-81205-SB250290-00, Issue
001, dated November 1, 2022.

(h) Exceptions to Service Information
Specifications

Where the Compliance Time column of the
table in the “Compliance” paragraph of
Boeing Alert Requirements Bulletin B787—
81205-SB250290-00 RB, Issue 001, dated
November 1, 2022, uses the phrase “the Issue
001 date of the Requirements Bulletin B787—
81205-SB250290-00 RB,” this AD requires
using ‘““the effective date of this AD.”

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, AIR-520 Continued Operational
Safety Branch, FAA, to make those findings.
To be approved, the repair method,
modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(j) Related Information

For more information about this AD,
contact Courtney Tuck, Aviation Safety
Engineer, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone 206—231—
3986; email Courtney.K.Tuck@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Requirements Bulletin
B787-81205-SB250290-00 RB, Issue 001,
dated November 1, 2022.

(i1) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; website
myboeingfleet.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th

St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on January 3, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—01967 Filed 1-31-24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1037; Project
Identifier AD-2023-00511-T; Amendment
39-22655; AD 2024-01-04]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2020-26—
08, which applied to The Boeing
Company Model 787-8, 787—9, and
787-10 airplanes powered by Rolls-
Royce Trent 1000 engines. AD 2020-26—
08 required repetitive inspections of the
inner fixed structure (IFS) forward
upper fire seal and thermal insulation
blankets in the forward upper area of
the thrust reverser (TR) for damage and
applicable on-condition actions. Since
the FAA issued AD 2020-26-08, the
FAA determined that a new upper
splitter fairing assembly is needed to
prevent damage to the fire seal and
thermal insulation blanket. This AD
continues to require the actions
specified in AD 2020-26-08 and
requires determining if an affected part
number of the upper splitter fairing
assembly is installed on the engine,
replacing an affected upper splitter
fairing assembly part number with a
new upper splitter fairing assembly part
number, inspecting the IFS forward
upper fire seal and thermal insulation
blanket for any damage, and applicable
on-condition actions. This AD also
prohibits the installation of affected
parts. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective March 7,
2024.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of March 7, 2024.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of January 27, 2021 (85 FR
83755, December 23, 2020).

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1037; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Boulevard, MC 110—
SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; website
myboeingfleet.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th Street, Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206—231-3195. It is also available at
regulations.gov under Docket No. FAA—
2023-1037.

FOR FURTHER INFORMATION CONTACT: Tak
Kobayashi, Aviation Safety Engineer,
FAA, 2200 South 216th Street, Des
Moines, WA 98198; telephone 206—231—
3553; email takahisa.kobayashi@
faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2020-26-08,
Amendment 39-21363 (85 FR 83755,
December 23, 2020) (AD 2020-26-08).
AD 2020-26—08 applied to The Boeing
Company Model 787-8, 787—9, and
787—10 airplanes powered by Rolls-
Royce Trent 1000 engines. AD 2020-26—
08 required repetitive inspections of the
IFS forward upper fire seal and thermal
insulation blankets in the forward upper
area of the TR for damage and
applicable on-condition actions.

The NPRM published in the Federal
Register on May 25, 2023 (88 FR 33851).
The NPRM was prompted by a
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determination that a new upper splitter
fairing assembly part number (P/N)
KH99185 should be required to prevent
damage to the fire seal and thermal
insulation blanket. In the NPRM, the
FAA proposed to continue to require the
actions specified in AD 2020-26-08 and
require determining if upper splitter
fairing assembly P/N KH60375 is
installed on the engine, replacing upper
splitter fairing assembly P/N KH60375
with a new upper splitter fairing
assembly part number, inspecting the
IFS forward upper fire seal and thermal
insulation blanket for any damage, and
applicable on-condition actions.

The FAA issued a supplemental
NPRM (SNPRM) to amend 14 CFR part
39 to supersede AD 2020-26—-08. The
SNPRM published in the Federal
Register on October 31, 2023 (88 FR
74372). The SNPRM was prompted by
the FAA identifying an additional
affected upper splitter fairing assembly,
P/N KH11560, that must be replaced to
address the unsafe condition. In the
SNPRM, the FAA revised the NPRM by
proposing replacement of the additional
upper splitter fairing assembly. The
FAA is issuing this AD to address the
damage to the IFS forward upper fire
seal and the thermal insulation blankets
of the TR due to airflow through
structural gapping that could occur at
the interface between the leading edge
of the IFS and the engine splitter
structure during flight. Failure of the
IFS forward upper fire seal could cause
the loss of seal pressurization and
degrade the ability to detect and
extinguish an engine fire, resulting in an
uncontrolled fire. Damage to the TR

thermal damage to the TR inner wall,
the subsequent release of engine exhaust
components, and consequent damage to
critical areas of the airplane.
Furthermore, damage to the TR inner
wall and IFS forward upper fire seal
could compromise the integrity of the
firewall and its ability to contain an
engine fire, resulting in an uncontrolled
fire.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
The Air Line Pilots Association,
International and The Boeing Company,
who both supported the SNPRM
without change.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. This AD is adopted as
proposed in the SNPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin B787-81205—
SB720007-00 RB, Issue 001, dated
December 12, 2022. This service
information specifies replacing the
upper splitter fairing assembly with a
new upper splitter fairing assembly with
ramp fairing incorporated and doing a
general visual inspection of the IFS
forward upper fire seal and thermal

TR halves for any damage. This service
information also specifies applicable on-
condition actions, including replacing
the IFS forward upper fire seal and
thermal insulation blanket of each TR
half if damage is found. The procedures
in the service information apply to each
affected engine.

The FAA also reviewed Boeing Alert
Requirements Bulletin B787-81205—
SB780041-00 RB, Issue 002, dated
December 21, 2021. This service
information contains procedures for
repetitive inspections of the IFS forward
upper fire seal and thermal insulation
blanket of the left and right TR halves
for any damage. This service
information also specifies applicable on-
condition actions, including replacing
the IFS forward upper fire seal and
thermal insulation blanket of each TR
half if damage is found. The procedures
in the service information apply to each
affected engine.

This AD also requires Boeing Alert
Requirements Bulletin B787-81205—
SB780041-00 RB, Issue 001, dated
March 31, 2020, which the Director of
the Federal Register approved for
incorporation by reference as of January
27,2021 (85 FR 83755, December 23,
2020).

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 13 airplanes of U.S. registry. The
FAA estimates the following costs to

insulation blanket could result in insulation blanket of the left and right comply with this AD:
ESTIMATED COSTS
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators

Inspection (retained actions from AD
2020-26-08).

Inspection or records review (new action)

Replacement of each upper splitter fairing
assembly (new action).

Inspection (new action)

2 work-hours x $85 per hour = $170 per
inspection cycle.

1 work-hour x $85 per hour = $85

71 work-hours x $85 per hour = $6,035 ....

2 work-hours x $85 per hour = $170 .........

$0 | $170 per inspection

230,000

$2,210 per inspec-

cycle. tion cycle.
0| $85 .o $1,105.

$236,035 ....cceennnene $3,068,455.
0 $170 oo $2,210.

The FAA estimates the following

results of the inspection. The agency has

aircraft that might need these

costs to do any necessary replacements  no way of determining the number of replacements:
that would be required based on the
ON-CONDITION COSTS
Action Labor cost Parts cost Cost per product

Fire seal replacement ..........ccccceeee

Thermal insulation blanket replace-
ment.

2 work-hours x $85 per hour = $170 per TR half

1 work-hour x $85 per hour = $85 per TR half

$1,383 per TR half.

$18,214 per TR half

$1,553 per TR half (4 TR
halves per airplane).
$18,299 per TR half.
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According to the manufacturer, some
of the costs of this AD may be covered
under warranty by Goodrich, thereby
reducing the cost impact on affected
operators. The FAA does not control
warranty coverage for affected operators.
As aresult, the FAA has included all
known costs in the cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
2020-26-08, Amendment 39-21363 (85
FR 83755, December 23, 2020); and

m b. Adding the following new
Airworthiness Directive:

2024-01-04 The Boeing Company:
Amendment 39-22655; Docket No.
FAA-2023-1037; Project Identifier AD—
2023-00511-T.

(a) Effective Date

This airworthiness directive (AD) is
effective March 7, 2024.

(b) Affected ADs

This AD replaces AD 2020-26-08,
Amendment 39-21363 (85 FR 83755,
December 23, 2020) (AD 2020-26-08).

(c) Applicability
This AD applies to The Boeing Company
Model 787-8, 787-9, and 787-10 airplanes,

certificated in any category, with Rolls-Royce
Trent 1000 engines installed.

(d) Subject

Air Transport Association (ATA) of
America Code 72, Turbine/turboprop engine.

(e) Unsafe Condition

This AD was prompted by reports of Rolls-
Royce Trent 1000 powered airplanes having
damage to the thrust reverser inner fixed
structure (IFS) forward upper fire seal and
damage to thermal insulation blankets in the
forward upper area of the thrust reverser
(TR). The FAA is issuing this AD to address
the damage to the IFS forward upper fire seal
and the thermal insulation blankets of the TR
due to airflow through structural gapping
that could occur at the interface between the
leading edge of the IFS and the engine
splitter structure during flight. Failure of the
IFS forward upper fire seal could cause the
loss of seal pressurization and degrade the
ability to detect and extinguish an engine
fire, resulting in an uncontrolled fire. Damage
to the TR insulation blanket could result in
thermal damage to the TR inner wall, the
subsequent release of engine exhaust
components, and consequent damage to
critical areas of the airplane. Furthermore,
damage to the TR inner wall and IFS forward
upper fire seal could compromise the
integrity of the firewall and its ability to
contain an engine fire, resulting in an
uncontrolled fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Actions, With Additional
Service Information, Revised Affected
Airplanes, and New Terminating Action

This paragraph restates the requirements of
paragraph (g) of AD 2020-26-08, with
additional service information, revised
affected airplanes, and new terminating
action. For airplanes with an original
airworthiness certificate or original export
certificate of airworthiness issued on or
before the effective date of this AD and for
airplanes listed in the “Effectivity”” section of
Boeing Alert Requirements Bulletin B787—
81205—-SB720007-00 RB, Issue 001, dated
December 12, 2022: Except as specified by
paragraph (h) of this AD, at the applicable
times specified in the “Compliance”
paragraph of Boeing Alert Requirements
Bulletin B787-81205—-SB780041-00 RB, Issue
001, dated March 31, 2020, or Boeing Alert
Requirements Bulletin B787-81205—
SB780041-00 RB, Issue 002, dated December
21, 2021, do all applicable actions identified
in, and in accordance with, the
Accomplishment Instructions of Boeing Alert
Requirements Bulletin B787-81205—
SB780041-00 RB, Issue 001, dated March 31,
2020, or Boeing Alert Requirements Bulletin
B787—-81205-SB780041-00 RB, Issue 002,
dated December 21, 2021. Accomplishing the
actions required by paragraph (i)(2) of this
AD terminates the actions required by this
paragraph.

Note 1 to paragraph (g): Guidance for
accomplishing the actions required by
paragraph (g) of this AD can be found in
Boeing Alert Service Bulletin B787-81205—
SB780041-00, Issue 001, dated March 31,
2020, which is referred to in Boeing Alert
Requirements Bulletin B787-81205—
SB780041-00 RB, Issue 001, dated March 31,
2020; or in Boeing Alert Service Bulletin
B787-81205-SB780041-00, Issue 002, dated
December 21, 2021, which is referred to in
Boeing Alert Requirements Bulletin B787—
81205-SB780041-00 RB, Issue 002, dated
December 21, 2021.

(h) Retained Exceptions to Service
Information Specifications for Paragraph (g)
of This AD, With Additional Service
Information

This paragraph restates the exceptions
specified in paragraph (h) of AD 2020-26-08,
with additional service information. Where
Boeing Alert Requirements Bulletin B787—
81205-SB780041-00 RB, Issue 001, dated
March 31, 2020, or Boeing Alert
Requirements Bulletin B787-81205—
SB780041-00 RB, Issue 002, dated December
21, 2021, uses the phrase “the Issue 001 date
of Requirements Bulletin B787-81205—
SB780041-00 RB,” this AD requires using
January 27, 2021, (the effective date of AD
2020-26-08).

(i) New Required Actions

(1) For airplanes with original
airworthiness certificate or original export
certificate of airworthiness issued on or
before the effective date of this AD and for
airplanes listed in the “Effectivity”” section of
Boeing Alert Requirements Bulletin B787—
81205-SB720007—-00 RB, Issue 001, dated
December 12, 2022: Within 7 years after the
effective date of this AD, or within 7 years
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after the date of issuance of the original
airworthiness certificate or original export
certificate of airworthiness, whichever occurs
later, inspect the airplane to determine the
part number of the upper splitter fairing
assembly installed on each engine. A review
of airplane maintenance records is acceptable
in lieu of this inspection if the part number
of the upper splitter fairing assembly can be
conclusively determined from that review.
For engines on which no upper splitter
fairing assembly part number (P/N) KH60375
or P/N KH11560 is installed, the actions
required by paragraph (g) of this AD are no
longer required for that engine.

(2) If, during any inspection or records
review required by paragraph (i)(1) of this
AD, an upper splitter fairing assembly P/N
KH60375 or P/N KH11560 is found on any
engine of an airplane: Except as specified by
paragraph (j) of this AD, at the applicable
times specified in the “Compliance”
paragraph of Boeing Alert Requirements
Bulletin B787-81205-SB720007-00 RB, Issue
001, dated December 12, 2022, do all
applicable actions identified in, and in
accordance with, the Accomplishment
Instructions of Boeing Alert Requirements
Bulletin B787-81205—-SB720007-00 RB, Issue
001, dated December 12, 2022, for each
affected engine. Accomplishing the actions
required by this paragraph on all affected
engines of an airplane terminates the actions
required by paragraph (g) of this AD for that
airplane.

Note 2 to paragraph (i)(2): Guidance for
accomplishing the actions required by
paragraph (i)(2) of this AD can be found in
Boeing Alert Service Bulletin B787-81205—
SB720007-00, Issue 001, dated December 12,
2022, which is referred to in Boeing Alert
Requirements Bulletin B787-81205—
SB720007-00 RB, Issue 001, dated December
12, 2022.

(j) Exceptions to Service Information
Specifications for Paragraph (i)(2) of This
AD

(1) Where the Compliance Time column of
table 5 in the “Compliance” paragraph of
Boeing Alert Requirements Bulletin B787—
81205-SB720007-00 RB, Issue 001, dated
December 12, 2022, uses the phrase ““the
Issue 001 date of Requirements Bulletin
B787-81205—-SB720007-00 RB,” this AD
requires using ‘“‘the effective date of this AD.”

(2) Where the service information
referenced in Boeing Alert Requirements
Bulletin B787-81205—-SB720007-00 RB, Issue
001, dated December 12, 2022, specifies to
remove the existing upper splitter fairing
assembly P/N KH60375, this AD requires
removing the existing upper splitter fairing
assembly P/N KH60375 or P/N KH11560.

(k) Parts Installation Prohibition

(1) For airplanes with an original
airworthiness certificate or original export
certificate of airworthiness issued after the
effective date of this AD, except for airplanes
listed in Boeing Alert Requirements Bulletin
B787-81205-SB720007-00 RB, Issue 001,
dated December 12, 2022: As of the effective
date of this AD, no person may install an
engine with an upper splitter fairing
assembly P/N KH60375 or P/N KH11560 on
any airplane.

(2) For airplanes with original
airworthiness certificate or original export
certificate of airworthiness issued on or
before the effective date of this AD and for
airplanes listed in Boeing Alert Requirements
Bulletin B787-81205—-SB720007—-00 RB, Issue
001, dated December 12, 2022, on which,
during the actions required by paragraph
(i)(1) of this AD, no upper splitter fairing
assembly P/N KH60375 or P/N KH11560 was
installed on both engines: After
accomplishing the inspection or records
review required by paragraph (i)(1) of this
AD, no person may install an engine with an
upper splitter fairing assembly P/N KH60375
or P/N KH11560 for replacement of an engine
on those airplanes.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520, Continued
Operational Safety Branch, FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of AIR-520, Continued
Operational Safety Branch, send it to the
attention of the person identified in
paragraph (m) of this AD. Information may be
emailed to 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, AIR-520, Continued Operational
Safety Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(m) Related Information

For more information about this AD,
contact Tak Kobayashi, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; telephone 206-231-
3553; email takahisa.kobayashi@faa.gov.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on March 7, 2024.

(i) Boeing Alert Requirements Bulletin
B787-81205-SB720007-00 RB, Issue 001,
dated December 12, 2022.

(ii) Boeing Alert Requirements Bulletin
B787-81205-SB780041-00 RB, Issue 002,
dated December 21, 2021.

(4) The following service information was
approved for IBR on January 27, 2021 (85 FR
83755, December 23, 2020).

(i) Boeing Alert Requirements Bulletin
B787-81205-SB780041-00 RB, Issue 001,
dated March 31, 2020.

(ii) [Reserved]

(5) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Boulevard, MC 110-SK57, Seal Beach, CA
90740-5600; telephone 562-797-1717,
website myboeingfleet.com.

(6) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
Street, Des Moines, WA. For information on
the availability of this material at the FAA,
call 206-231-3195.

(7) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on January 6, 2024.
Caitlin Locke,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024-01969 Filed 1-31-24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-2118; Airspace
Docket No. 23-AGL-31]

RIN 2120-AA66
Amendment of Class E Airspace;
Harrison, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace at Harrison, OH. This action
is the result of an airspace review
conducted due to the decommissioning
of the Cincinnati very high frequency
omnidirectional range (VOR) as part of
the VOR Minimum Operating Network
(MON) Program. The geographic
coordinates of the airport are also being
updated to coincide with the FAA’s
aeronautical database. This action
brings the airspace into compliance
with FAA orders to support instrument
flight rule (IFR) operations.

DATES: Effective 0901 UTC, May 16,
2024. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.
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ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours each day, 365 days each year.
FAA Order JO 7400.11H, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Cincinnati
West Airport, Harrison, OH, to support
IFR operations at this airport.

History

The FAA published an NPRM for
Docket No. FAA-2023-2118 in the
Federal Register (88 FR 76152;
November 6, 2023) proposing to amend
the Class E airspace at Harrison, OH.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Incorporation by Reference

Class E airspace designations are
published in paragraph 6005 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This

document amends the current version of
that order, FAA Order JO 7400.11H,
dated August 11, 2023, and effective
September 15, 2023. FAA Order JO
7400.11H is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11H lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This amendment to 14 CFR part 71
modifies the Class E airspace extending
upward from 700 feet above the surface
to within a 7.1-mile (increased from a
6.4-mile) radius of Cincinnati West
Airport, Harrison, OH; removes the
exclusionary language as it is not
required; removes the city associated
with the airport in the legal description
header to comply with changes to FAA
Order JO 7400.2P, Procedures for
Handling Airspace Matters; and updates
the geographic coordinates of the airport
to coincide with the FAA’s aeronautical
database.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11H,
Airspace Designations and Reporting
Points, dated August 11, 2023, and
effective September 15, 2023, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL OH E5 Harrison, OH [Amended]
Cincinnati West Airport, OH

(Lat. 39°15’33” N, long 84°46728” W)

That airspace extending upward from 700
feet above the surface within a 7.1-mile

radius of Cincinnati West Airport.
* * * * *

Issued in Fort Worth, Texas, on January 29,
2024.

Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2024-01986 Filed 1-31-24; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-2117; Airspace
Docket No. 23—-AGL-30]

RIN 2120-AA66
Amendment of Class E Airspace;
Litchfield, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace at Litchfield, MN. This action
is the result of an airspace review
conducted due to the decommissioning
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of the Darwin very high frequency
omnidirectional range (VOR) as part of
the VOR Minimum Operating Network
(MON) Program. This action brings the
airspace into compliance with FAA
orders to support instrument flight rule
(IFR) operations.
DATES: Effective 0901 UTC, May 16,
2024. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.
ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours each day, 365 days each year.
FAA Order JO 7400.11H, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Litchfield
Municipal Airport, Litchfield, MN, to
support IFR operations at this airport.

History

The FAA published an NPRM for
Docket No. FAA-2023-2117 in the
Federal Register (88 FR 76156;

November 6, 2023) proposing to amend
the Class E airspace at Litchfield, MN.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Incorporation by Reference

Class E airspace designations are
published in paragraph 6005 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This
document amends the current version of
that order, FAA Order JO 7400.11H,
dated August 11, 2023, and effective
September 15, 2023. FAA Order JO
7400.11H is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11H lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This amendment to 14 CFR part 71
modifies the Class E airspace extending
upward from 700 feet above the surface
to within a 6.4-mile (increased from a
6.3-mile) radius of Litchfield Municipal
Airport, Litchfield, MN; and removes
the Darwin VORTAC and associated
extension from the airspace legal
description.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”

paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11H,
Airspace Designations and Reporting
Points, dated August 11, 2023, and
effective September 15, 2023, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MN E5 Litchfield, MN [Amended]
Litchfield Municipal Airport, MN

(Lat. 45°05’50” N, long 94°30"26” W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Litchfield Municipal Airport.

* * * * *

Issued in Fort Worth, Texas, on January 29,
2024.

Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2024-01987 Filed 1-31-24; 8:45 am|
BILLING CODE 4910-13-P


http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
http://www.regulations.gov

Federal Register/Vol. 89, No. 22/Thursday, February 1, 2024 /Rules and Regulations

6431

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 493
[CMS-3326—CN]
RIN 0938-AT47

Clinical Laboratory Improvement
Amendments of 1988 (CLIA) Fees;
Histocompatibility, Personnel, and
Alternative Sanctions for Certificate of
Waiver Laboratories; Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS) and Centers
for Disease Control and Prevention
(CDQ), Department of Health and
Human Services (HHS).

ACTION: Final rule; correction.

SUMMARY: This document corrects
technical and typographical errors in
the final rule that appeared in the
December 28, 2023, Federal Register
entitled, “Clinical Laboratory
Improvement Amendments of 1988
(CLIA) Fees; Histocompatibility,
Personnel, and Alternative Sanctions for
Certificate of Waiver Laboratories”
(referred to hereafter as the “December
2023 final rule”).

DATES: This correction is effective
January 27, 2024.

FOR FURTHER INFORMATION CONTACT:
Penny Keller, CMS, (410) 786—2035; or
Heather Stang, CDC, (404) 498—2769.

SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2023-28170 of December
28, 2023, the December 2023 final rule
(88 FR 89976), there were technical and
typographical errors that are identified
and corrected in this correcting
document. These corrections are
effective as if they had been included in
the December 2023 final rule.

II. Summary of Errors in the Regulation
Text

On page 90040, in the revision for
§493.1423(b)(7)(i), we inadvertently
omitted two redesignated paragraph
references for individuals who meet the
regulatory qualifications to perform
blood gas analysis. We are correcting the
revision for §493.1423(b)(7)(i) to
include references to §493.1423(b)(5)
and (6).

On page 90043, in amendatory
instruction 30, we inadvertently omitted
the specific paragraph references for the
changes to paragraph (e), which were set
out in the amendment text. We are

correcting the instruction to specify
paragraphs (e)(1) through (4).

On page 90044, in the revisions for
§493.1483(b)(3), we inadvertently
omitted the December 28, 2024 effective
date.

On page 90044, in amendatory
instruction 37, we inadvertently
included an incorrect effective date. The
December 2023 final rule contained two
separate effective dates, January 27,
2024, and December 28, 2024 and we
erroneously included the December 28,
2024, effective date rather than the
January 27, 2024, effective date.

IT1. Waiver of Proposed Rulemaking
and Delay in Effective Date

Under 5 U.S.C. 553(b) of the
Administrative Procedure Act (APA),
the agency is required to publish a
notice of the proposed rulemaking in
the Federal Register before the
provisions of a rule take effect. Section
553(d) of the APA ordinarily requires a
30-day delay in effective date of final
rules after the date of their publication
in the Federal Register.

Section 553(b)(B) of the APA
authorizes an agency to dispense with
normal rulemaking requirements for
good cause if the agency makes a
finding that the notice and comment
process is impracticable, unnecessary,
or contrary to the public interest. In
addition, section 553(d)(3) of the APA
allows the agency to avoid the 30-day
delay in effective date where such delay
is contrary to the public interest and an
agency includes a statement of support.

We believe this correcting document
does not constitute a rule that would be
subject to the notice and comment or
delayed effective date requirements.
This document merely corrects
technical and typographical errors in
the December 2023 final rule but does
not make substantive changes to the
policies that were adopted in the
December 2023 final rule. Instead, this
correcting document is intended to
ensure that the information in the
December 2023 final rule accurately
reflects the policies adopted in that
document.

In addition, even if this were a rule to
which the notice and comment
procedures and delayed effective date
requirements applied, we find that there
is good cause to waive such
requirements. Undertaking further
notice and comment procedures to
incorporate the corrections in this
document into the December 2023 final
rule or delaying the effective date would
be contrary to the public interest
because it is in the public’s interest to
ensure that the December 2023 final rule
accurately reflects the policies finalized

in that final rule. Furthermore, such
procedures would be unnecessary, as
we are not altering our policies, but
rather, we are simply correctly
implementing the policies we finalized.
This final rule correction is intended to
ensure that the December 2023 final rule
accurately reflects those policies.
Therefore, we believe we have good
cause to waive the notice and comment
and delayed effective date requirements.

IV. Correction of Errors in the
Regulation Text

In FR Doc. 2023-28170 of Thursday,
December 28, 2023 (88 FR 89976), we
are making the following corrections:

§493.1423 [Corrected]

m 1. On page 90040, in the third column,
in §493.1423(b)(7)(i), “(i) Be qualified
under paragraph (b)(1), (2), (3), or (4) of
this section; or” is corrected to read “(i)
Be qualified under paragraph (b)(1), (2),
(3), (4), (5), or (6) of this section; or”.

§493.1461 [Corrected]

m 2. On page 90043, in the third column,
amendment 30, the instruction
“Effective December 28, 2024, amend
§493.1461 by revising paragraphs (c),
(d)(3)(@i), and (e) to read as follows:” is
corrected to read “Effective December
28, 2024, amend § 493.1461 by revising
paragraphs (c), (d)(3)(i), and (e)(1)
through (4) to read as follows:”.

§493.1483 [Corrected]

m 3. On page 90044, in the second
column, in §493.1483(b)(3), “(3)
Notwithstanding any other provision of
this section, an individual is considered
qualified as a cytotechnologist under
this section if they were qualified and
serving as a cytotechnologist in a CLIA-
certified laboratory as of [effective date
of the final rule], and have done so
continuously since December 28, 2024”
is corrected to read ““(3)
Notwithstanding any other provision of
this section, an individual is considered
qualified as a cytotechnologist under
this section if they were qualified and
serving as a cytotechnologist in a CLIA-
certified laboratory as of December 28,
2024, and have done so continuously
since December 28, 2024”".

§493.1804 [Corrected]

m 4. On page 90044, in the third column,
amendment 37, the instruction
“Effective December 28, 2024, amend
§493.1804 by revising paragraph (c)(1)
to read as follows:” is corrected to read
“Effective January 27, 2024, amend
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§493.1804 by revising paragraph (c)(1)
to read as follows:”.

Elizabeth J. Gramling,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2024-01942 Filed 1-26—24; 5:15 pm]
BILLING CODE 4120-01-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

45 CFR Part 2500
RIN 3045-AA83

AmeriCorps Statement of Organization

AGENCY: Corporation for National and
Community Service.
ACTION: Final rule.

SUMMARY: The Corporation for National
and Community Service (CNCS), which
operates as AmeriCorps, is finalizing a
rule to provide general information to
the public about its structure and
purpose, as required by the
Administrative Procedure Act. While
AmeriCorps already provides

information about its organizational
structure on its public-facing website
(americorps.gov), this rule would
comply with the statutory requirement
that agencies publish in the Federal
Register their descriptions of
organization. This rule will also
increase transparency regarding
AmeriCorps’ operations by mapping out
its existing program regulations, thereby
providing an overview of the Agency’s
programs.

DATES: This rule is effective March 4,
2024.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Appel, Office of General
Counsel, at (202) 967-5070, or eappel@
americorps.gov.

SUPPLEMENTARY INFORMATION:
I. Background

AmeriCorps, the operating name for
the Corporation for National and
Community Service, is a Federal agency
that engages millions of Americans in
service. AmeriCorps members and
AmeriCorps Seniors volunteers serve
directly with nonprofit, tribal, faith-

based, or community organizations to
tackle some of our nation’s most
pressing challenges. Although
AmeriCorps already provides
information about its organizational
structure on its website, americorps.gov,
this rule complies with the statutory
requirement that agencies ‘“publish in
the Federal Register”” their descriptions
of organization. See 5 U.S.C.
552(a)(1)(A). This rule will also increase
transparency regarding AmeriCorps’
operations by mapping out its existing
program regulations, thereby providing
an overview of the Agency’s programs.

This rule adds AmeriCorps’
organizational information to Code of
Federal Regulations (CFR) part 2500.
Part 2500 already includes information
about AmeriCorps being CNCS’s
operating name and information about
AmeriCorps’ logos. This rule
redesignates, without substantive
change, the operating name and logo
sections to new sections later in the CFR
part and adds subpart designations. The
following is a breakdown of the new
and redesignated sections:

Current 45 CFR section

New 45 CFR section

Description of change

2500.1 Agency Operating Name

2500.2 Description of Logos
2500.3 Retirement of Logos
2500.4 Authority to affix logos

Subpart A—Introduction
2500.1 Creation and authority
2500.2 Agency operating name ..
2500.3 Purpose and mission
Subpart B—Organization
2500.10 General
2500.11 AmeriCorps headquarters .
2500.12 Region offices
Subpart C—Programs
2500.20 Program descriptions ...
2500.21 Focus areas
Subpart D—Logos
2500.30 Description of logos
2500.31 Retirement of logos
2500.32 Authority to affix logos

New subpart designation.

New section.

Redesignated without substantive change.
New section.

New subpart designation.

New section.

New section.

New section.

New subpart designation.

New section.

New section.

New subpart designation.

Redesignated without substantive change.
Redesignated without substantive change.
Redesignated without substantive change.

The new sections describe
AmeriCorps’:

e Statutory basis and origination;

e Purpose, to administer the programs
established under the national service
laws; and mission, to improve lives,
strengthen communities, and foster
civic engagement through service and
volunteering;

e Organization, including the roles of
the Chief Executive Officer and the
Board of Directors;

e Headquarters, including leadership
positions; and region offices, referring to
AmeriCorps’ website for details on
contact information;

e Four main national service
programs: AmeriCorps NCCC,
AmeriCorps Seniors, AmeriCorps State
and National, and AmeriCorps VISTA;
and

e Focus areas, which include, but are
not limited to, disaster services,
economic opportunity, education,
environmental stewardship, healthy
futures, and veterans and military
families.

Edits to the sections addressing
AmeriCorps’ logos specify the logos’
fonts and the direction of the flag in the
logos and make minor grammatical
changes.

II. Responses to Comments on Proposed
Rule and Changes to Proposed Rule

AmeriCorps published the proposed
rule on May 2, 2023. See 88 FR 27423.
AmeriCorps received three written
comment submissions prior to the July
3, 2023, deadline for public comments.
All three comments expressed
opposition to AmeriCorps’ regional

structure under the Office of Regional
Operations and the logos and branding
that resulted from the “Transformation
and Sustainability Plan” that
AmeriCorps adopted several years ago.
Commenters recounted multiple
challenges with the regional structure
that replaced the State Office structure.
AmeriCorps currently operates through
the regional structure and strives to
address grantees’ concerns or the
difficulties they face within that
structure. However, because the rule
merely describes the regional structure
under which AmeriCorps currently
operates, AmeriCorps is not
reconsidering its structure at this time,
and is proceeding with finalization of
the description contained in the rule.
However, AmeriCorps appreciates the
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commenters’ input on the structure and
welcomes ongoing communications to
continually improve operations within
the regional structure.

All three comments also expressed
some opposition to the logos and
branding, stating—among other
reasons—that the logo and branding
cause confusion. AmeriCorps
appreciates the comments around the
potential brand confusion; however,
because no substantive change was
proposed for the sections related to
logos and branding (only a
redesignation of section numbers),
AmeriCorps is maintaining the current
rule with finalization of the proposed
section redesignations.

The only changes to the proposed rule
that the final rule makes are minor
wording changes for clarity and
additional explanation of AmeriCorps
NCCC. In § 2500.10, regarding the
general organization of the Agency, the
final rule clarifies that the Chief
Executive Officer is responsible for
exercising powers and discharging
duties set out in the National and
Community Service Act of 1990, as
amended, 42 U.S.C. 12501 et seq.
(NCSA), and that the Board is
responsible for discharging duties set
out in the NCSA. In §§ 2500.10(c) and
2500.12, the final rule clarifies that
there are two separate sets of regions
under AmeriCorps’ structure: one for
AmeriCorps NCCC and one for
AmeriCorps’ Office of Regional
Operations. In § 2500.20, the final rule
adds references to a newly operational
sub-program, NCCC Forest Corps, and
the Agency’s Disaster Services Unit.

III. Regulatory Analyses
A. Executive Orders 12866 and 13563

Executive Orders (E.O.) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. The Office of Information
and Regulatory Affairs in the Office of
Management and Budget has
determined that this is not a significant
regulatory action.

B. Congressional Review Act (Small
Business Regulatory Enforcement
Fairness Act of 1996, Title II, Subtitle E)

As required by the Congressional
Review Act (5 U.S.C. 801-808), before
an interim or final rule takes effect,
AmeriCorps will submit an interim or
final rule report to the U.S. House of
Representatives, U.S. Senate, and to the
Comptroller General of the U.S. A major
rule cannot take effect until 60 days
after it is published in the Federal
Register. The Office of Information and
Regulatory Affairs in the Office of
Management and Budget determined
this is not a major rule under 5 U.S.C.
804 because this rule will not result in
(1) an annual effect on the economy of
$100 million or more; (2) a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local Government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic and export markets.

C. Regulatory Flexibility Act

As required by the Regulatory
Flexibility Act of 1980 (5 U.S.C. 601 et
seq.), AmeriCorps certifies that this rule,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. Therefore,
AmeriCorps has not performed the
initial regulatory flexibility analysis that
is required under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) for
rules that are expected to have such
results.

D. Unfunded Mandates Reform Act of
1995

For purposes of Title II of the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1531-1538, as well as
Executive Order 12875, this regulatory
action does not contain any Federal
mandate that may result in increased
expenditures in either Federal, State,
local, or Tribal Governments in the
aggregate, or impose an annual burden
exceeding $100 million on the private
sector.

E. Paperwork Reduction Act

Under the Paperwork Reduction Act
(PRA), an agency may not conduct or
sponsor a collection of information
unless the collections of information
display valid control numbers. This rule
does not include any information
collections requiring approval by the
Office of Management and Budget.

F. Executive Order 13132, Federalism

Executive Order 13132, Federalism,
prohibits an agency from publishing any
rule that has federalism implications if
the rule imposes substantial direct
compliance costs on State and local
governments and is not required by
statute, or the rule preempts State law,
unless the agency meets the
consultation and funding requirements
of section 6 of the Executive order. This
rulemaking does not have any
federalism implications, as described
above.

G. Takings (E.O. 12630)

This rule does not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630 because this rule does not
affect individual property rights
protected by the Fifth Amendment or
involve a compensable “taking.” A
takings implication assessment is not
required.

H. Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of Executive Order 12988.
Specifically, this rulemaking: (a) meets
the criteria of section 3(a) requiring that
all regulations be reviewed to eliminate
errors and ambiguity and be written to
minimize litigation; and (b) meets the
criteria of section 3(b)(2) requiring that
all regulations be written in clear
language and contain clear legal
standards.

I. Consultation With Indian Tribes (E.O.
13175)

AmeriCorps recognizes the inherent
sovereignty of Indian Tribes and their
right to self-governance. We have
evaluated this rulemaking under our
consultation policy and the criteria in
E.O. 13175 and determined that this
rule does not impose substantial direct
effects on federally recognized Tribes.

List of Subjects in 45 CFR Part 2500

Organization and functions
(Government agencies).

m For the reasons discussed in the
preamble, under the authority of 42
U.S.C. 12651c(c), the Corporation for
National and Community Service
revises 45 CFR part 2500 to read as
follows:

PART 2500—AMERICORPS
STATEMENT OF ORGANIZATION,
AGENCY OPERATING NAME, AND
LOGOS

Subpart A—Introduction

Sec.
2500.1 Creation and authority.
2500.2 Agency operating name.
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2500.3 Purpose and mission.

Subpart B—Organization
2500.10 General.

2500.11 AmeriCorps leadership.
2500.12 Region offices.

Subpart C—Programs

2500.20 Program descriptions.
2500.21 Focus areas.

Subpart D—Logos
2500.30 Description of logos.

2500.31 Retirement of logos.
2500.32 Authority to affix logos.

Authority: 5 U.S.C. 552(a)(1); 42 U.S.C.
4950, et seq., as amended; 42 U.S.C. 12501
et seq., as amended; section 203(c), Pub. L.
103-82, 107 Stat. 892; Proc. 6662, 59 FR
16507, 3 CFR, 1994 Comp., p. 22).

Subpart A—Introduction

§2500.1

The National and Community Service
Trust Act of 1993 established the
Corporation for National and
Community Service (CNCS) as a Federal
agency, organized in the form of a
Government corporation within the
Executive Branch, to administer the
national service programs authorized by
the National and Community Service
Act of 1990. CNCS also administers the
national service programs authorized by
the Domestic Volunteer Service Act of
1973, as amended, and previously
administered by the former Federal
ACTION Agency.

Creation and authority.

§2500.2 Agency operating name.

(a) The Corporation for National and
Community Service has adopted
AmeriCorps as its official agency
operating name.

(b) Use of AmeriCorps as the agency
operating name incorporates the
Corporation for National and
Community Service by reference.

§2500.3 Purpose and mission.

AmeriCorps’ purpose is to administer
the programs established under the
national service laws. AmeriCorps’
mission is to improve lives, strengthen
communities, and foster civic
engagement through service and
volunteering.

Subpart B—Organization

§2500.10 General.

(a) The Chief Executive Officer (CEO)
is the head of AmeriCorps. The CEO has
authority and control over AmeriCorps
personnel, except those in the Agency’s
Office of Inspector General, and is
responsible for exercising the powers
and discharging the duties authorized
by the National and Community Service
Act of 1990, as amended, that are not

otherwise reserved to the Board of
Directors.

(b) The Board of Directors is
responsible for discharging the duties
authorized to it by the National and
Community Service Act of 1990, as
amended.

(c) AmeriCorps consists of
headquarters and two sets of regions:
Office of Regional Operations regions
and AmeriCorps NCCC regions.

§2500.11 AmeriCorps leadership.

(a) AmeriCorps’ leadership conducts
overall planning, coordination of
programs, and all supporting internal
operations. AmeriCorps leadership
includes, but is not limited to, the
following AmeriCorps officials:

(1) CEO.

(2) Chief of Staff.

(3) General Counsel.

(4) Chief Operating Officer.

(5) Chief Financial Officer.

(6) Chief Program Officer.

(7) Chief Diversity and Inclusion
Officer.

(8) Directors of AmeriCorps programs
and offices.

(b) AmeriCorps’ public website
contains current information on Agency
leadership at www.americorps.gov/
about/our-team/our-leadership.

§2500.12 Region offices.

AmeriCorps’ Office of Regional
Operations and AmeriCorps NCCC each
have a regional structure.

(a) AmeriCorps’ Region Offices,
within the Office of Regional
Operations, serve assigned States and
Territories across eight regions. The
AmeriCorps website contains contact
information for each of these Region
Offices at www.americorps.gov/contact/
region-offices.

(b) AmeriCorps National Civilian
Community Corps (NCCC) has a campus
facility in each of its regions, which
serve the States and Territories. The
AmeriCorps website contains contact
information for each of the NCCC
regions at www.americorps.gov/contact/
americorps-nccc-regions.

Subpart C—Programs

§2500.20 Program descriptions.

(a) AmeriCorps operates four main
national service programs: AmeriCorps
NCCC, AmeriCorps Seniors,
AmeriCorps State and National, and
AmeriCorps VISTA. Additional
information on each of these programs
and additional AmeriCorps programs is
available at www.americorps.gov.

(1) AmeriCorps NCCC is a full-time
residential service program for
individuals aged 18 to 24 (unless

otherwise authorized), as defined by
statute. Individuals serving in the NCCC
program complete team-based service
projects that respond to priority national
and community needs. AmeriCorps
NCCC program staff recruit, train, and
manage volunteers (called “members”)
and partner with organizations that
serve as project sponsors. FEMA Corps
is a sub-program that AmeriCorps NCCC
manages in partnership with the Federal
Emergency Management Agency. It
places members in service positions to
perform disaster public assistance,
planning, preparedness, and recovery
activities. The NCCC Forest Corps is a
sub-program that AmeriCorps NCCC
manages in partnership with the U.S.
Forest Service. It places members in
service positions to perform wildfire
mitigation, reforestation, and climate
resiliency activities. Finally, NCCC
houses the agency’s Disaster Services
Unit (DSU), the entity which
coordinates with FEMA to secure
funding to mobilize AmeriCorps NCCC
and AmeriCorps State and National
members under a federally declared
disaster.

(2) AmeriCorps Seniors focuses on
providing service opportunities for
individuals aged 55 years or older. It
operates four national service programs:
the Foster Grandparent Program, Senior
Companion Program, RSVP, and the
Senior Demonstration Program. Under
each of these programs, AmeriCorps
Seniors provides grants to sponsoring
organizations to meet priority national
and community needs. The sponsoring
organizations then recruit and enlist
local volunteers, and address
performance measures as required by
grant terms and conditions.

(3) AmeriCorps State and National
provides grants to States, Territories,
Indian Tribes, public and private
nonprofit organizations, local
governments, and institutions of higher
education to carry out national service
programs, offering a wide range of
service opportunities. In addition to
grant funds to support direct
programming, AmeriCorps State and
National also provides general operating
funding for State service commissions.

(4) AmeriCorps VISTA is a program
for individuals aged 18 and older to
participate in full-time service to
strengthen and supplement efforts to
eliminate and alleviate poverty and
poverty-related problems in the United
States. AmeriCorps VISTA partners with
local organizations to recruit, select,
train, and assign volunteers
(“members”’) to work on projects at a
sponsoring organization or one of its
project sites.
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(b) In addition to its four main
national service programs, AmeriCorps
also operates several additional
programs and activities. These include
the Martin Luther King, Jr., Day of
Service; the September 11th Day of
Service and Remembrance; the
Volunteer Generation Fund; and other
national service programs that
AmeriCorps establishes through
agreements with other Federal agencies.

§2500.21

Through its programs, AmeriCorps
provides funding and volunteer
opportunities to address pressing unmet
human, educational, environmental,

Focus areas.

and public safety needs of the United
States, without displacing existing
workers, and to meet the additional
purposes set out in the national service
laws. AmeriCorps’ focus areas include,
but are not limited to, disaster services,
economic opportunity, education,
environmental stewardship, healthy
futures, and veterans and military
families.

Subpart D—Logos
§2500.30 Description of logos.

(a) The AmeriCorps logo (Logo) is the
key element in agency identification. It
provides a visual representation of the

Figure 1 to paragraph (b)

(c) The AmeriCorps Seniors logo
(Seniors Logo) identifies the highlighted

AmeriCorps Seniors programs and
represents the Agency’s commitment to

Figure 2 to paragraph (c¢)

A

(d) The Seniors Logo contains the
word Seniors beneath AmeriCorps, to
the right of the circle containing the A.

§2500.31 Retirement of logos.

The agency officially retired the day-
to-day use of all pre-existing logos,

Seniors

emblems, and other insignia, except the
Days of Service logos, but does not
relinquish the legal rights to any retired
logos.

Agency’s role to unite America by
bringing people together to serve
communities. It is symbolic of the way
AmeriCorps members and volunteers
lift and improve communities through
service and volunteering. This Logo
links the graphic communications of all
Agency programs.

(b) The Logo is an image of a solid
circle containing an A where the right-
hand pillar is a solid block line and the
left-hand pillar is represented by a
flagpole with the flag in motion,
appearing to fly from the left to the right
and forming the A as the flag intersects
with the other pillar. AmeriCorps
appears in bold to the right of the mark.

e AmeriCorps

programs and volunteer opportunities
for older Americans.

AmeriCorps

§2500.32 Authority to affix logos.

Restrictions on the use of AmeriCorps
logos are found in 45 CFR 2540.500
through 2540.560.

Fernando Laguarda,

General Counsel.

[FR Doc. 2024—01555 Filed 1-31-24; 8:45 am|
BILLING CODE 6050-28-P
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890

[Docket ID: OPM-2023-0037]

RIN 3206-A047

Federal Employees Health Benefits
Program: Modification of Effective

Date of Coverage for Employees With
an Initial Opportunity To Enroll

AGENCY: Office of Personnel
Management.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of Personnel
Management (OPM) proposes to modify
the Federal Employees Health Benefits
(FEHB) regulations to allow for coverage
to take effect as soon as an employee
becomes eligible for coverage under the
FEHB Program. This rulemaking is also
applicable to the Postal Service Health
Benefits (PSHB) Program within the
FEHB Program. The proposed changes
would allow FEHB and PSHB coverage
to become effective at the beginning of
the pay period that the employee in pay
status has an initial opportunity to
enroll. This change would occur when
the employee becomes eligible for FEHB
or PSHB coverage, provided an
appropriate request to enroll is received
by the employing office within the
initial pay period that the employee
becomes eligible.

DATES: Comments must be received on
or before April 1, 2024.

ADDRESSES: You may submit comments,
identified by docket number and/or
Regulation Identifier Number (RIN) and
title, by the following method:

e Federal Rulemaking Portal: https://
www.regulations.gov. Follow the
instructions for submitting comments.

All submissions received must
include the agency name and docket
number or RIN for this document. The
general policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing at https://
www.regulations.gov as they are

received, without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Meredith Gitangu, Senior Policy
Analyst, meredith.gitangu@opm.gov,
(202) 606—-2678.

SUPPLEMENTARY INFORMATION:

FEHB Program Background

The FEHB Program was established in
1960 and is the largest employer-
sponsored health insurance program in
the United States. There are
approximately 8.2 million covered
individuals in the FEHB Program.
Covered individuals, as defined in 5
CFR 890.101, include employees of the
Federal Government, annuitants,
members of their families, former
spouses, and statutorily eligible groups
enumerated in 5 U.S.C. 8901; and tribal
employees of tribal employers, pursuant
to 25 U.S.C. 1647b. Currently, Postal
Service employees, Postal Service
annuitants, and their family members
are also eligible for health benefits
under the FEHB Program pursuant to 39
U.S.C. 1005. Section 101 of the Postal
Service Reform Act (PSRA) added new
section 8903c to chapter 89 of title 5,
United States Code, and directed OPM
to establish the PSHB Program within
the FEHB Program for Postal Service
employees, Postal Service annuitants,
and their eligible family members.
Under 5 U.S.C. 8903c(c)(3), except as
otherwise set forth in 5 U.S.C. 8903c,
the provisions of chapter 89 “applicable
to health benefits plans offered by
carriers under section 8903 or 8903a
shall apply to plans offered under the”
PSHB Program.

Health benefits plans under the FEHB
Program cover a wide range of health
services including routine physical
exams, primary and specialist doctors’
visits, inpatient hospital care, surgery,
laboratory and diagnostic tests,
prescription drugs, and mental health
services. Required benefits are listed in
broad categories in the FEHB statute at
5 U.S.C. 8904 and include hospital
benefits, surgical benefits, medical care
and treatment, and obstetrical benefits,
among others. The benefits, coverage,
and premium details of each plan in the
FEHB Program are negotiated with OPM
each year.

Authority for This Rulemaking

OPM administers the FEHB Program
in accordance with Title 5 Chapter 89,
United States Code and implementing
regulations (5 CFR parts 890 and 892
and 48 CFR chapter 16). The authority
to modify the effective coverage date for
employees with an initial opportunity to
enroll is under OPM’s authority at 5
U.S.C. 8913 to prescribe regulations
necessary to carry out administration of
the FEHB Program. Based on agency
feedback and OPM’s own analysis,
which are discussed in more detail in
the next section, we are proposing
changes to regulations that would allow
for coverage to be effective sooner for
eligible employees and act as a
recruitment and retention tool that
positions the Federal Government as a
model employer.

Discussion of the Proposed Changes

Modification of Effective Date of
Coverage for Employees With an Initial
Opportunity To Enroll

OPM proposes to modify its FEHB
enrollment regulations regarding the
effective date of coverage for employees
with an initial opportunity to enroll. An
initial opportunity to enroll is the time
period in which employees are allowed
to elect enrollment in FEHB and may
occur in the following circumstances: as
a new employee, when an employee
changes from an excluded position to a
position eligible for FEHB coverage, or
a temporary employee who completes
one year of service and is eligible to
enroll under 5 U.S.C. 8906a. Currently,
under 5 CFR 890.301(a), an employee
“may elect to enroll or not enroll [in
FEHB] within 60 days after becoming
eligible” for FEHB coverage. Coverage is
effective on the first day of the first pay
period that begins after the date the
employing office receives an
appropriate request to enroll, and that
follows a pay period that the employee
is in pay status as described in 5 CFR
890.301(b). OPM is proposing to allow
newly eligible employees the
opportunity to have their FEHB
coverage effective at the beginning of
the pay period the employee becomes
eligible, provided they are in pay status;
have an initial opportunity to enroll in
FEHB coverage; and have submitted,
with their employing office having
received, an appropriate request to
enroll in FEHB coverage during that first
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pay period of eligibility. An appropriate
request is defined in 5 CFR 890.101(a)
as a properly completed health benefits
election form, such as Standard Form
2809, or an alternative method
acceptable to both the employing office
and OPM.

In 5 CFR 890.101, a pay period is
defined as “‘the biweekly pay period
established pursuant to section 5504 of
title 5, United States Code, for the
employees to whom that section applies
and the regular pay period for
employees not covered by that section.”
Across most Federal agencies, the
general standard is for two-week pay
periods to begin on Sunday and run
until Saturday of the following week.
Recognizing there may be some variance
in agency approaches and seeking to
ensure an equitable application of the
rule to employees, OPM seeks
comments on current business processes
to effectuate and document an
employee’s entry on duty. For example,
what is the process if a new employee
arrives for orientation on Monday,
August 28, 2023, and the start of the pay
period is Sunday, August 27, 20237

Changes proposed in this rulemaking,
if finalized, would be required to be
applied by the employing office to all
employees with an initial opportunity to
enroll, not solely to new employees or
only on an individual, case-by-case
basis. For example, if an employing
office receives appropriate requests to
enroll from two employees with an
initial opportunity to enroll within the
pay period these employees become
eligible, the employing office may not
allow one of the eligible employees’
coverage retroactive to the start of the
pay period when they become eligible
and force the other eligible employee to
wait until the first day of the next pay
period. All employing offices are
required to implement the proposed
changes to achieve an equitable result
for all eligible employees. OPM seeks
comment on this approach to avoid
circumstances where employees of one
agency could be offered the earliest
possible effective date of coverage based
on the agency’s capabilities but an
employee at another agency is not
offered the same effective date of
coverage because that agency’s systems
and processes are not updated
accordingly. OPM also invites
comments on any administrative or
operational differences in applying the
proposed changes to new employees
and other employees with an initial
opportunity to enroll (i.e., employee
who experiences a qualifying life event).

OPM estimates approximately
230,000 employees with an initial
opportunity to enroll submit

appropriate requests and are newly
enrolled in FEHB each year. The most
common example of an employee with
an initial opportunity to enroll is in the
case of new employees. Another
example of an employee with an initial
opportunity to enroll would be in the
case of an employee excluded from
coverage, as described in 5 CFR
890.102(c), who moves from a position
that was excluded from coverage to a
position that conveys coverage. Using
the example of a new employee, under
the current regulatory structure, the new
employee who submits an FEHB
enrollment request on their start date, or
sometime during the first pay period the
new employee is in pay status, must
wait until the first day of the following
pay period for FEHB coverage to become
effective. A gap in coverage may result
if the new employee has not extended
previous group coverage under any
applicable rules permitting such
extension or does not have individual
coverage. Gaps in coverage may further
result in costly medical expenditures
that must be borne by the individual.
OPM takes its agency responsibilities
under recent Executive Order 140701
earnestly and, in furtherance of the E.O.
goals, has identified modification of the
effective date of FEHB as an action that
expands access to quality coverage. The
changes proposed in this rulemaking
can work to ensure more timely access
to health insurance which may in turn
assist in reducing financial burdens for
care received while uninsured and
removing barriers to consistent care for
services such as mental health services,
vaccines, and contraceptives. OPM
believes that permitting health
insurance coverage to become effective
at the start of employment could reduce
the risk of new employees enduring
coverage gaps and potentially costly
medical bills associated with such gaps
and also act as an attractive recruitment
tool in building a well-qualified, robust
workforce.

This proposed rule would align the
FEHB Program with the practices of
some nonfederal employers that provide
first-day coverage and the current
practices of the Federal Employees’
Group Life Insurance (FEGLI) Program.
Under FEGLI regulations at 5 CFR
870.501, FEGLI Basic coverage begins
on the day the new employee enters on
duty in pay status. Health insurance is
an influential factor on employee
recruitment, retention, and satisfaction,
and is a benefit offering critical

1 See E.O. 14070 (available at: https://
www.federalregister.gov/documents/2022/04/08/
2022-07716/continuing-to-strengthen-americans-
access-to-affordable-quality-health-coverage).

coverage, in sometimes life or death
circumstances; therefore, OPM
prioritizes the FEHB Program for
proposed effective date changes. This
proposed rule would not impact the
effective date of coverage for Federal
Employees Dental and Vision Insurance
Program (FEDVIP) under 5 CFR 894.504
or Federal Long Term Care Insurance
Program (FLTCIP) under 5 CFR 875.404.
OPM invites comment on whether
similar modifications to the effective
date of the FEDVIP would be beneficial.

Under this proposed rule, FEHB
coverage could become effective at the
beginning of the initial pay period in
which the employee with an initial
opportunity to enroll meets the criteria
of becoming eligible for FEHB coverage,
being in pay status, and providing an
appropriate request to enroll that is
received by the employing office within
the initial pay period the employee
becomes eligible. If the appropriate
request to enroll is not received by the
employing office within the initial pay
period the employee becomes eligible,
then the newly eligible employee still
has the remainder of the 60 days to
enroll in FEHB. However, the effective
date then becomes the first day of the
first pay period that begins after the date
the employing office receives an
appropriate request to enroll or change
the enrollment and that follows a pay
period during any part of which the
employee is in pay status. The following
examples illustrate the scenarios
described in this paragraph for a new
employee entering on duty and for an
excluded employee that becomes newly
eligible for coverage:

Example 1. The pay period begins on
Sunday, August 27, 2023, and runs until
Saturday, September 9, 2023. A new
employee enters on duty and
commences pay status at an agency on
Monday, August 28, 2023. The new
employee submits an appropriate
request to enroll, including family
member eligibility documentation, and
it is received by the employing office on
Tuesday, September 5, 2023, which is
within the initial pay period of the
employee’s initial opportunity to enroll.
FEHB coverage for the new employee
and their eligible family member(s)
would be effective retroactively to
Sunday, August 27, 2023.

Example 2. The pay period begins on
Sunday, August 27, 2023, and runs until
Saturday, September 9, 2023. A new
employee enters on duty and
commences pay status at an agency on
Monday, August 28, 2023. The new
employee submits an appropriate
request to enroll, including family
member eligibility documentation, and
it is received by the employing office on
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Tuesday, September 12, 2023, which is
not within the initial pay period of the
employee’s initial opportunity to enroll.
FEHB coverage for the new employee
and their eligible family member(s) is
effective Sunday, September 24, 2023,
which is the first day of the first pay
period that begins after the date the
employing office receives an
appropriate request to enroll.

Example 3: The pay period begins on
Sunday, August 27, 2023, and runs until
Saturday, September 9, 2023. An
employee formerly in a position that
was excluded from coverage moves to a
position that conveys coverage and is a
newly eligible employee in pay status
on Monday, August 28, 2023. The newly
eligible employee submits an
appropriate request to enroll, including
family member eligibility
documentation, and it is received by the
employing office on Tuesday,
September 5, 2023, which is within the
initial pay period of the newly eligible
employee’s initial opportunity to enroll.
FEHB coverage for the newly eligible
employee and their eligible family
member(s) would be effective
retroactively to Sunday, August 27,
2023.

Example 4: The pay period begins on
Sunday, August 27, 2023, and runs until
Saturday, September 9, 2023. An
employee formerly in a position that
was excluded from coverage moves to a
position that conveys coverage and is a
newly eligible employee in pay status
on Monday, August 28, 2023. The newly
eligible employee submits an
appropriate request to enroll, including
family member eligibility
documentation, and it is received by the
employing office on Tuesday,
September 12, 2023, which is not within
the initial pay period of the newly
eligible employee’s initial opportunity
to enroll. FEHB coverage for the newly
eligible employee and their eligible
family member(s) is effective Sunday,
September 24, 2023, which is the first
day of the first pay period that begins
after the date the employing office
receives an appropriate request to
enroll.

OPM seeks comment on effectuating
the proposed changes, including
whether it is preferable to begin
coverage effective retroactively to the
start of the pay period in which the
employee becomes eligible or to begin
coverage effective retroactively to the
date of entry on duty in pay status or
other initial opportunity to enroll.

Employing oFfices would be required
to implement the new requirements
when this rulemaking is finalized and
have their enrollment and payroll
systems accommodate coverage effective

retroactive to the start of the initial pay
period in which the employee becomes
eligible and is in pay status, and the
appropriate request to enroll is received
by the employing office. While some
employing offices have the current
system capability to implement this
change immediately upon finalization of
this rulemaking, others may not. As a
result, OPM is allowing additional time
for compliance by proposing that all
employing offices implement the
changes outlined in this rulemaking no
later than 18 months after the
publication date of the final rule. Those
employing offices that can implement
sooner are encouraged to do so.

Proposed Changes by Section

OPM proposes to amend the FEHB
regulations at 5 CFR 890.301 to permit
FEHB coverage to become effective at
the beginning of the initial pay period
that the employee with an initial
opportunity to enroll becomes eligible
for FEHB coverage and is in pay status,
provided an appropriate request to
enroll is received by the employing
office within the initial pay period the
employee becomes eligible. This
proposed rule would redesignate 5 CFR
890.301(b) as paragraph (b)(1) to allow
the addition of a new paragraph (b)(2)
that outlines the changes discussed in
the previous section. Specifically,
paragraph (b)(2) pertains to employees
with an initial opportunity to enroll,
allowing for FEHB coverage to be
effective the same pay period the
employee becomes eligible.

Under existing regulations at 5 CFR
890.301(a), an employee with an initial
opportunity to enroll may elect to enroll
or not to enroll within 60 days after
becoming eligible. This rulemaking does
not change the eligibility period, and
instead proposes that FEHB coverage for
employees with an initial opportunity to
enroll will be effective retroactively to
the start of the initial pay period the
employee first becomes eligible and is
in pay status if the employee submits,
and the employing office receives, the
appropriate request to enroll within the
initial pay period the employee becomes
eligible. If the employee does not submit
and the employing office does not
receive an appropriate request to enroll
within the initial pay period the
employee first becomes eligible, then
coverage will be effective on the first
day of the first pay period that begins
after the date the employing office
receives an appropriate request to enroll
or change the enrollment and that
follows a pay period that the employee

is in pay status. OPM guidance 2 directs
employing offices to request proof of
family member eligibility during the
initial opportunity to enroll.

In addition to other aspects of this
proposed rule, OPM is requesting
information on leading practices from
other employers on when health
insurance coverage begins. OPM
recognizes that employees, during their
initial opportunity to enroll, may
experience an immediate need for
coverage. Additionally, as employees,
during their initial opportunity to
enroll, weigh and evaluate different
plans and coverage options, employees
may not be able to make a decision
during their first pay period, and may
utilize the full enrollment period. OPM
specifically invites comments on the
effective date of coverage and if that
effective date should be tied to when,
during the enrollment period, the
election form is submitted and received
(i.e., retroactive to the start of the pay
period or prospective to the start of the
next pay period). If based on responses,
OPM determines that it would be
advisable to adopt a different approach
than that proposed here, OPM
anticipates that it would likely issue a
revised proposal for comment on
specific aspects of implementing the
alternate approach.

Expected Impact of Proposed Changes

OPM held stakeholder meetings with
agencies and non-governmental entities
including Tribal Benefits Officers and
FEHB Carriers to solicit feedback on the
implications and operational aspects of
proposed changes in this rulemaking.
While some stakeholders welcomed the
proposed changes, others raised
operational concerns and the potential
cost burdens due to implementation.
One potential impact of this rulemaking
is the cost employing offices may incur
to update enrollment and payroll
systems to accommodate the changes.
The estimated level of effort for OPM to
implement the regulation changes
would be about 40 hours of focused
work for two GS 15 director level and
two GS 14 supervisor level Federal
employees to perform system tests and
update business processes at an
estimated cost of approximately $22,085
in employee resources.? OPM

2U.S. Office of Personnel Management, Benefits
Administration Letter (BAL) 21-202, Family
Member Eligibility Verification for Federal
Employees Health Benefits (FEHB) Program
Coverage (available at https://www.opm.gov/
retirement-center/publications-forms/benefits-
administration-letters/2021/21-202.pdf).

3The cost of employee resources is calculated
using the 2023 GS scale for the Locality Pay Area
of Washington-Baltimore-Arlington, DC-MD-VA-
WV-PA for GS 15, step 1 ($74.60 per hour) and GS
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considered several deadlines as an
alternative to the 18-month compliance
timeline but settled on the current
timeline based on stakeholder feedback
received during the rule drafting
process. That feedback revealed that
agencies use a variety of systems and
processes that cannot easily be updated
on the same timeline. Therefore, OPM is
proposing to ease this burden by
delaying the effective date of
compliance to 18 months after the final
rule is effective. To supplement our
analysis and inform our final decision
on the compliance date, OPM is seeking
comments on the feasibility of
implementing changes to the effective
date of FEHB coverage, including
human resource and payroll system
capability to process FEHB coverage
with an effective date as of when the
employee becomes eligible (i.e., the day
of entry on duty or a change in
employment status that results in an
employee being newly eligible for FEHB
coverage) and the level of effort,
estimated cost, and anticipated timeline
needed to implement the changes in this
rulemaking. OPM also invites comments
on the ability of systems to prorate
premiums for coverage with an effective
date other than the start of a pay period.

While we acknowledge the concerns
raised, OPM believes the value of
offering FEHB coverage as soon as
employees are eligible exceeds the
burden of implementing the proposed
changes. An expected benefit of this
proposed rule is that affected employees
will gain access to health insurance
plans in a more expedient manner and,
therefore, potentially lowering the
possibility of uninsured employees
personally incurring high-cost medical
bills for care received during a gap in
health insurance coverage. Federal
employees, especially those in positions
to be first responders, medical
professionals, and representatives on
foreign soil, serve a critical need when
serving in their position and may be at
an increased risk of injury and illness.
Having health insurance as soon as they
are eligible offers comfort and security.
OPM has received stakeholder feedback
that the proposed changes have been
requested by some new hires and may
also have a positive effect in recruiting
persons with disabilities to the Federal
workforce OPM seeks comments on the
implications, positive or negative, on
employee recruitment and retention as

14, step 1 ($63.43 per hour), adjusting each upward
by 100% to account for overhead and benefits:
$74.60 X 2 x40 X 2 = $11,936 and 63.43 x 2 x 40

x 2 = $10,149, for a total of $22,085 in employee
costs.

well as any effects on administrative
processing.

Because it is specific to the FEHB
Program and a subset of Federal
employees and their eligible family
members, OPM does not believe this
rulemaking will have a large impact on
the broader health insurance markets.
For many carriers, FEHB generally
constitutes a small percentage of
business of the overall health insurance
carrier’s book of business. For the 2024
plan year, the FEHB Program has 67
participating carriers offering a total of
156 plan choices. OPM illustrates the
potential impact of the rule under the
assumption of 100% participation of the
newly eligible employee population and
a uniform plan selection for the
additional two weeks of coverage that
would become available to newly
eligible employees as a result of the
proposed rule. Total premiums for 2024
are estimated to be $64.5 billion which,
across all enrollment types (Self, Self
Plus One, Self and Family), equates to
$15,851 per subscriber. Assuming bi-
weekly pay periods, the added premium
cost would be $610 per employee with
an initial opportunity to enroll for an
estimated total cost of $140.2 million
per year for the approximately 230,000
newly eligible employees affected by
this rulemaking. However, participation
may be substantially lower than 100%,
for example because individuals may
have existing health insurance coverage
covering the relevant time period, or
newly eligible individuals may choose
plans with different average premiums.
OPM lacks data to precisely estimate
impacts along these lines. However,
OPM believes this will be highly
utilized, and assumes that the rule will
result in effects equivalent to 80% of
these potential effects. This implies
effects along these lines of
approximately $112.2 million per year.
OPM seeks public comment on methods
or data to inform these estimates.

Regulatory Review

Executive Orders 13563, 12866, and
14094 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
must be prepared for major rules with
effects of $200 million or more in any
one year. This rulemaking does not
reach that threshold but has otherwise
been designated as a “significant
regulatory action” under section 3(f) of
Executive Order 12866, as

supplemented by Executive Orders
13563 and 14094.

Regulatory Flexibility Act

The Director of OPM certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Federalism

OPM examined this rulemaking in
accordance with Executive Order 13132,
Federalism, and determined that it will
not have any negative impact on the
rights, roles and responsibilities of
State, local, or tribal governments.

Civil Justice Reform

This regulation meets the applicable
standard set forth in Executive Order
12988.

Unfunded Mandates Reform Act of
1995

This rulemaking will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Paperwork Reduction Act

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number.

This proposed rule involves, but does
not make any changes to, an OMB
approved collection of information
subject to the PRA for the FEHB
Program, OMB No. 3206-0160, Health
Benefits Election Form. The public
reporting burden for this collection is
estimated to average 30 minutes per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
The total burden hour estimate for this
form is 9,000 hours. The system of
records notice for this collection is:
OPM/Central-23, “FEHB Program
Enrollment Records,” available at
https://www.federalregister.gov/d/2021-
01259. Additional information regarding
this collection—including all current
background materials—can be found at


https://www.federalregister.gov/d/2021-01259
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6440

Federal Register/Vol. 89, No. 22/Thursday, February 1, 2024 /Proposed Rules

https://www.reginfo.gov/public/do/
PRAMain by using the search function
to enter either the title of the collection
or the OMB Control Number.

List of Subjects in 5 CFR Part 890

Administrative practice and
procedure, Government employees,
Health facilities, Health insurance,
Health professions, Hostages, Iraq,
Kuwait, Lebanon, Military personnel,
Reporting and recordkeeping
requirements, Retirement.

Office of Personnel Management.
Kayyonne Marston,
Federal Register Liaison.

Accordingly, OPM proposes to amend
5 CFR part 890 as follows:

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

m 1. The authority citation for part 890
continues to read as follows:

Authority: 5 U.S.C. 8913; Sec. 890.102
also issued under sections 11202(f), 11232(e),
and 11246 (b) of Pub. L. 105-33, 111 Stat.
251; Sec. 890.111 also issued under 36 U.S.C.
5522; Sec. 890.112 also issued under 2 U.S.C.
2051; Sec. 890.113 also issued under section
1110 of Pub. L. 116-92, 133 Stat. 1198 (5
U.S.C. 8702 note); Sec. 890.301 also issued
under 26 U.S.C. 9801; Sec. 890.302(b) also
issued under 42 U.S.C. 300gg—14; Sec.
890.803 also issued under 50 U.S.C. 3516
(formerly 50 U.S.C. 403p) and 22 U.S.C.
4069c and 4069c—1; subpart L also issued
under section 599C of Pub. L. 101-513, 104
Stat. 2064 (5 U.S.C. 5561 note); subpart M
also issued under 10 U.S.C. 1108 and 25
U.S.C. 1647b; and subpart P issued under 5
U.S.C. 8903c.

Subpart C—Enroliment

m 2. Amend § 890.301 by:
m a. Removing the paragraph heading
“Effective date—generally” in paragraph
(b) and adding in its place “Effective
dates”;
m b. Redesignating paragraph (b)
introductory text as paragraph (b)(1);
and
m c. Adding paragraph (b)(2).

The addition reads as follows:

§890.301 Opportunities for employees to
enroll or change enroliment; effective dates.
* * * * *

(b) * ok %

(1) * x %

(2) Enrollment for an employee will
take effect at the beginning of the initial
pay period in which the following
criteria are met:

(i) The employee is newly eligible and
has an initial opportunity to enroll;

(ii) The employee is in pay status; and

(iii) The employee submitted to the
employing office, and the employing
office received, the appropriate request,

as defined in § 890.101, to enroll within
the initial pay period of the initial
opportunity to enroll.

* * * * *

[FR Doc. 2024—01940 Filed 1-31-24; 8:45 am]
BILLING CODE 6325-63-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 905
[Doc. No. AMS-SC-23-0041]
Oranges, Grapefruit, Tangerines, and

Pummelos Grown in Florida; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement a recommendation from the
Citrus Administrative Committee
(Committee) to increase the assessment
rate established for the 2023-2024 fiscal
year and subsequent fiscal periods from
$0.015 to $0.02 per 4/5-bushel carton or
equivalent for Florida citrus handled
under the marketing order. The
proposed assessment rate would remain
in effect indefinitely unless modified,
suspended, or terminated.

DATES: Comments must be received by
March 4, 2024.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments can be sent to the Docket
Clerk, Market Development Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW, STOP
0237, Washington, DC 20250-0237.
Comments can also be sent to the
Docket Clerk electronically by Email:
MarketingOrderComment@usda.gov or
via the internet: https://
www.regulations.gov. Comments should
reference the document number, the
date and page number of this issue of
the Federal Register. Comments
submitted in response to this proposed
rule will be included in the record and
will be made available to the public and
can be viewed at: https://
www.regulations.gov. Please be advised
that the identity of the individuals or
entities submitting the comments will
be made public on the internet at the
address provided above.

FOR FURTHER INFORMATION CONTACT:
Jennie M. Varela, Marketing Specialist,
or Christian D. Nissen, Branch Chief,
Southeast Region Branch, Market
Development Division, Specialty Crops
Program, AMS, USDA; Telephone: (863)

324-3375, Fax: (863) 291-8614, or
Email: Jennie.Varela@usda.gov or
Christian.Nissen@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Market Development Division, Specialty
Crops Program, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or Email: Richard.Lower@
usda.gov.

SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
proposes to amend regulations issued to
carry out a marketing order as defined
in 7 CFR 900.2(j). This proposed rule is
issued under Marketing Order No. 905
as amended (7 CFR part 905), regulating
the handling of oranges, grapefruit,
tangerines, and pummelos grown in
Florida. Part 905 (referred to as ‘“‘the
Order”) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Committee locally administers the
Order and is comprised of growers and
handlers of fresh citrus operating within
the area of production, and one public
member.

The Agricultural Marketing Service
(AMS) is issuing this proposed rule in
conformance with Executive Orders
12866, 13563, and 14094. Executive
Orders 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
14094 reaffirms and supplements
Executive Order 12866 and 13563 and
directs agencies to conduct proactive
outreach to engage interested and
affected parties through a variety of
means, such as through field offices,
and alternative platforms and media.
This action falls within a category of
regulatory actions that the Office of
Management and Budget (OMB)
exempted from Executive Order 12866,
13563, and 14094 review.

This proposed rule has been reviewed
under Executive Order 13175,
Consultation and Coordination with
Indian Tribal Governments, which
requires agencies to consider whether
their rulemaking actions would have
Tribal implications. AMS has
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determined that this proposed rule is
unlikely to have substantial direct
effects on one or more Indian Tribes, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the Order now in
effect, Florida citrus handlers are
subject to assessments. Funds to
administer the Order are derived from
such assessments. It is intended that the
assessment rate would be applicable to
all assessable fruit for the 2023-2024
fiscal period, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with the United States Department of
Agriculture (USDA) a petition stating
that the order, any provision of the
order, or any obligation imposed in
connection with the order is not in
accordance with law and requesting a
modification of the order or to be
exempted therefrom. Such handler is
afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
no later than 20 days after the date of
the entry of the ruling.

This proposed rule would increase
the assessment rate for Florida citrus
handled under the Order from $0.015
per 4/5-bushel carton or equivalent, the
rate that was initially established for the
2018-2019 fiscal year and subsequent
fiscal years, to $0.02 per 4/5-bushel
carton or equivalent.

Section 905.41 authorizes the
Committee, with the approval of AMS,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members are familiar with the
Committee’s needs and with the costs of
goods and services in their local area
and are, thus, in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 2018-2019 fiscal year and
subsequent fiscal periods, the
Committee recommended, and AMS

approved, an assessment rate of $0.015
per 4/5-bushel carton of citrus or
equivalent. That rate continues in effect
from fiscal period to fiscal period until
modified, suspended, or terminated by
AMS upon recommendation and
information submitted by the
Committee or other information
available to AMS. This proposed rule
would increase the assessment rate from
$0.015 to $0.02 per 4/5-bushel carton of
citrus or equivalent for the 2023-2024
fiscal year and subsequent fiscal
periods.

The Committee met on August 8,
2023, and recommended 2023-2024
fiscal period expenditures of $124,624
and an assessment rate of $0.02 per 4/
5-bushel carton of citrus or equivalent
handled for the 2023-2024 fiscal year
and subsequent fiscal periods. In
comparison, last year’s budgeted
expenditures were $122,680. The
proposed assessment rate of $0.02 is
$0.005 higher than the rate currently in
effect. The Committee recommended
increasing the assessment rate to better
align assessment revenue with budgeted
expenses. The Committee projects
handler receipts of approximately
6,700,000 4/5-bushel cartons of citrus or
equivalent for the 2023—-2024 fiscal year,
which is about 4,764,544 cartons more
than was handled for the 2022-2023
fiscal year.

The total expenditures recommended
by the Committee for the 2023—-2024
fiscal period are approximately
$124,624. The major budgeted
expenditures include $99,624 for
management; $10,000 for auditing; and
$5,000 for data from the Division of
Fruits and Vegetables. By comparison,
budgeted expenditures for these
activities in the 2022-2023 fiscal period
were $97,680; $10,000; and $5,000,
respectively. At the current assessment
rate of $0.015, the expected 6,700,000 4/
5-bushel cartons or equivalent of
assessable Florida citrus would generate
$100,500 in assessment revenue
(6,700,000 cartons multiplied by $0.015
assessment rate), short of the
Committee’s anticipated expenditures of
$124,624 for the 2023-2024 fiscal
period. By increasing the assessment
rate by $0.005 to $0.02, assessment
income would generate $134,000
(6,700,000 cartons multiplied by $0.02
assessment rate) for the 2023-2024
fiscal year. This amount would be
appropriate to ensure that the
Committee has sufficient revenue to
fully fund its recommended 2023-2024
fiscal period budgeted expenditures.

The Committee derived the
recommended assessment rate by
considering anticipated expenses, an
estimated 6,700,000 4/5-bushel cartons

or equivalent of assessable Florida
citrus, and the amount of funds
available in reserve. Income derived
from handler assessments ($134,000)
would be adequate to cover budgeted
expenses ($124,624). Funds available in
the reserve (currently about $165,000)
are expected to be kept within the
maximum permitted by the Order
(approximately two fiscal periods’
expenses as authorized in § 905.42).

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
AMS upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
AMS. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
AMS will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed, and further rulemaking would
be undertaken as necessary. The
Committee’s 2023—2024 budget, and
those for subsequent fiscal periods, will
be reviewed and, as appropriate,
approved by AMS.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this proposed
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are 14 handlers of Florida citrus
who are subject to regulation under the
Order and approximately 500 citrus
producers in the regulated area. At the
time this analysis was prepared, the
Small Business Administration (SBA)
defined small agricultural growers as
those having annual receipts of no more
than $4,000,000 for orange producers or
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$4,250,000 for other citrus producers,
and small agricultural service firms,
including handlers, are defined as those
whose annual receipts are less than
$34,000,000 (13 CFR 121.201).

According to data from the National
Agricultural Statistics Service (NASS),
the weighted average packing house
door equivalent price for fresh Florida
oranges for the 2022-2023 season was
approximately $10.54 per carton with
total shipments of around 3,224,000
cartons. Based on this information, the
majority of orange handlers have
average annual receipts of significantly
less than $34,000,000 ($10.54
multiplied by 3,224,000 cartons equals
$33,980,960, divided by 14 handlers
equals $2,427,211 per handler). The
weighted average packing house door
price for other Florida citrus for the
2022-2023 season was $19.12 per carton
with total shipments of 2,804,000
cartons. Based on this information, the
majority of other citrus handlers have
average annual receipts of significantly
less than $34,000,000 ($19.12
multiplied by 2,804,000 cartons equals
$53,612,480, divided by 14 handlers
equals $3,829,463 per handler).

In addition, based on the NASS data,
the weighted average orange grower
price for the 2022-2023 season was
estimated at $9.45 per carton of fresh
oranges. Based on grower price,
shipment data, and the total number of
Florida orange growers, the average
annual grower revenue is well below
$4,000,000 ($9.45 multiplied by
3,224,000 cartons equals $30,466,800,
divided by 500 growers equals $60,934
per grower). The weighted average other
citrus grower price for the 2022-2023
season was estimated at $16.28 per
carton of fresh citrus. Based on grower
price, shipment data, and the total
number of Florida citrus growers, the
average annual grower revenue is well
below $4,250,000 ($16.28 multiplied by
2,804,000 cartons equals $45,649,120,
divided by 500 growers equals $91,298
per grower). Thus, the majority of
Florida citrus handlers and growers may
be classified as small entities.

This proposed rule would increase
the assessment rate for the 2023-2024
fiscal year and subsequent fiscal years
from $0.015 to $0.02 per 4/5-bushel
carton of citrus or equivalent. The
Committee recommended 2023-2024
expenditures of $124,624 and an
assessment rate of $0.02 per 4/5-bushel
carton. The proposed assessment rate of
$0.02 is $0.005 more than the previous
rate. The quantity of assessable Florida
citrus for the 2023—-2024 season is
estimated at 6,700,000 4/5-bushel
cartons or equivalent. Thus, the $0.02
rate should provide $134,000 in

assessment income (6,700,000 cartons
multiplied by $0.02 assessment rate).
Income derived from handler
assessments would be adequate to cover
budgeted expenses.

The major expenditures
recommended by the Committee for the
2023-2024 fiscal year include $99,624
for management; $10,000 for auditing;
and $5,000 for data from the Division of
Fruits and Vegetables. Budgeted
expenses for these same items in the
2022-2023 fiscal period were $97,680;
$10,000; and $5,000, respectively.

The Committee recommended
increasing the assessment rate to cover
anticipated expenses for the 2023-2024
fiscal period. Shipments for the 2023—
2024 season are projected to be
6,700,000 4/5-bushel cartons or
equivalent, about 2 million more than
estimated for the previous year. At the
current assessment rate of $0.015,
assessment income would equal
$100,500 (6,700,000 cartons multiplied
by $0.015 assessment rate), an amount
below the Committee’s anticipated
expenditures of $124,624 for the 2023—
2024 fiscal period. By increasing the
assessment rate by $0.005, assessment
income would be approximately
$134,000 (6,700,000 cartons multiplied
by $0.02 assessment rate). This amount
should provide sufficient funds to meet
anticipated expenses for the 2023-2024
fiscal period.

Prior to arriving at this budget and
assessment rate, the Committee
considered maintaining the current
assessment rate of $0.015. However, the
Committee would need to further draw
down reserves to meet its expenses. The
Committee had to use some of its
reserves in the 2022-2023 fiscal period
after a hurricane damaged the crop, and
Committee members did not want to
utilize additional funds from reserves to
meet 2023—-2024 expenses.
Consequently, the alternative of
maintaining the current assessment rate
was rejected.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates the
average grower price for the 2023—-2024
season should be approximately $11.00
per 4/5-bushel carton of citrus or
equivalent. Therefore, the estimated
assessment revenue for the 2023-2024
crop year as a percentage of total grower
revenue would be about 0.18 percent
($0.02 divided by $11.00 multiplied by
100).

This proposed rule would increase
the assessment obligation imposed on
handlers. Assessments are applied
uniformly on all handlers, and some of
the costs may be passed on to
producers. However, these costs are

expected to be offset by the benefits
derived by the operations of the Order.

The Committee’s meetings are widely
publicized throughout the Florida citrus
industry and all interested persons are
invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the August 8, 2023, meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue. Finally,
interested persons are invited to submit
comments on this proposed rule,
including the regulatory impacts of this
action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0189 Fruit
Crops. No changes in those
requirements would be necessary as a
result of this proposed rule. Should any
changes become necessary, they would
be submitted to OMB for approval.

This proposed rule would not impose
any additional reporting or
recordkeeping requirements on either
small or large Florida citrus handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

AMS has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: https://
www.ams.usda.gov/rules-regulations/
moa/small-businesses. Any questions
about the compliance guide should be
sent to Richard Lower at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendations
submitted by the Board and other
available information, AMS has
determined that this proposed rule is
consistent with and would effectuate
the purposes of the Act.

A 30-day comment period is provided
to allow interested persons to comment
on this proposed rule. All written
comments timely received will be
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considered before a final determination
is made on this rulemaking.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Pummelos, Reporting and
recordkeeping requirements, Tangelos,
Tangerines.

For the reasons set forth in the
preamble, the Agricultural Marketing
Service proposes to amend 7 CFR part
905 as follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND PUMMELOS
GROWN IN FLORIDA

m 1. The authority citation for 7 CFR
part 905 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 905.235 is revised to read
as follows:

§905.235 Assessment rate.

On and after August 1, 2023, an
assessment rate of $0.02 per 4/5-bushel
carton or equivalent is established for
Florida citrus covered under the Order.

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2024-02024 Filed 1-31-24; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—-2023-2435; Notice No. 25—
23-07-SC]

Special Conditions: Gulfstream
Aerospace Corporation Model GVIII-
G700 and GVIII-G800 Series Airplanes;
Dynamic Test Requirements for Single-
and Multiple-Occupant Side-Facing
Seats With or Without Airbag Systems

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Gulfstream Aerospace
Corporation (Gulfstream) Model GVIII-
G700 and GVIII-G800 series airplanes.
These airplanes will have a novel or
unusual design feature when compared
to the state of technology envisioned in
the airworthiness standards for
transport category airplanes. This design
feature is side-facing seats oriented in
the aircraft with the occupant facing 90
degrees to the direction of aircraft travel.
The applicable airworthiness

regulations do not contain adequate or
appropriate safety standards for this
design feature. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: Send comments on or before
February 21, 2024.

ADDRESSES: Send comments identified
by Docket No. FAA-2023-2435 using
any of the following methods:

Federal eRegulations Portal: Go to
https://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

Fax: Fax comments to Docket
Operations at 202—493-2251.

Docket: Background documents or
comments received may be read at
https://www.regulations.gov/ at any
time. Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Myra Kuck, Cabin Safety, AIR-624,
Technical Policy Branch, Policy and
Standards Division, Aircraft
Certification Service, Federal Aviation
Administration, Aircraft Certification
Policy and Standards, 3960 Paramount
Blvd., Suite 100, Lakewood, CA 90712;
telephone and fax 405-666—1059; email
Myra.].Kuck@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested people to
take part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the proposed special
conditions, explain the reason for any
recommended change, and include
supporting data.

On December 31, 2019, Gulfstream
applied for an amendment to Type
Certificate No. T0O0015AT to include the
new Model GVIII-G700 and GVIII-G800
series airplanes. While the comment

period provided by the FAA for
proposed special conditions has
typically been thirty days, the FAA is
providing twenty days in this instance,
due to the relative similarity of these
conditions with the terms of previously
issued special conditions, and due to
the pendency of the anticipated delivery
date for the affected airplane models,
per the criteria in 14 CFR 11.38.

The FAA will consider all comments
received by the closing date for
comments, and will consider comments
filed late if it is possible to do so
without incurring delay. The FAA may
change these special conditions based
on the comments received.

Privacy

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in title 14,
Code of Federal Regulations (14 CFR)
11.35, the FAA will post all comments
received without change to https://
www.regulations.gov/, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about these special
conditions.

Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to these proposed
special conditions contain commercial
or financial information that is
customarily treated as private, that you
actually treat as private, and that is
relevant or responsive to these special
conditions, it is important that you
clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and the indicated
comments will not be placed in the
public docket of these special
conditions. Send submissions
containing CBI to the individual listed
in the FOR FURTHER INFORMATION
CONTACT section above. Comments the
FAA receives, which are not specifically
designated as CBI, will be placed in the
public docket for these special
conditions.

Background

As noted above, on December 31,
2019, Gulfstream applied for an
amendment to Type Certificate No.


https://www.regulations.gov/
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T00015AT to include the new Model
GVIII-G700 and GVIII-G800 series
airplanes. These airplanes, which will
be derivatives of the Model GVI
currently approved under Type
Certificate No. TO0015AT, are twin-
engine, transport-category airplanes,
with seating for 19 passengers, and a
maximum take-off weight of 107,600
pounds (GVIII-G700) and 105,600
pounds (GVIII-G800).

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Gulfstream must show that the Model
GVIII-G700 and GVIII-G800 series
airplanes meet the applicable provisions
of the regulations listed in Type
Certificate No. TO0015AT, or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(e.g., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Gulfstream Model GVIII-G700
and GVIII-G800 series airplanes because
of a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Gulfstream Model
GVIII-G700 and GVIII-G800 series
airplanes must comply with the
exhaust-emission requirements of 14
CFR part 34, and the noise-certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with 14 CFR 11.38, and they become
part of the type certification basis under
§21.101.

Novel or Unusual Design Features

The Gulfstream Model GVIII-G700
and GVIII-G800 airplanes will
incorporate the following novel or
unusual design feature:

Side-facing seats, oriented in the
aircraft with the occupant facing 90
degrees to the direction of aircraft travel,

with or without incorporation of an
airbag systems or inflatables.

Discussion

On June 16, 1988, Title 14, Code of
Federal Regulations (14 CFR) part 25
was amended to revise the emergency
landing conditions that must be
considered in the design of transport
category airplanes. This amendment
(25—64) revised the static load
conditions in § 25.561 and added a new
§ 25.562 that required dynamic testing
for all seats approved for occupancy
during takeoff and landing. The intent
of Amendment 25-64 was to provide an
improved level of safety for occupants
on transport category airplanes;
however, because most seating on
transport category airplanes is forward-
facing the pass/fail criteria developed in
Amendment 25-64 focused primarily on
these seats.

Prior to 2012, the FAA granted
exemptions 2 for the multiple-place
side-facing-seat installations because the
existing test methods and acceptance
criteria did not produce a level of safety
equivalent to the level of safety
provided for forward-and aft-facing
seats. These exemptions were subject to
many conditions that reflected the
injury-evaluation criteria and mitigation
strategies available at the time of the
exemption issuance. The FAA also
issued special conditions to address
single-place side-facing seats because it
determined, at the time, that those
conditions provided the same level of
safety as for forward- and aft-facing
seats.

Due to the novelty of side-facing seats
in transport category airplanes,
acceptable safety measures for § 25.562
were unknown. The FAA conducted
research to develop an acceptable
method of compliance with §§ 25.562
and 25.785(b) for side-facing seat
installations. That research has
identified injury considerations and
evaluation criteria in addition to those
previously used to approve side-facing
seats (see published report DOT/FAA/
AR-09/41, July 2011 3). One particular
concern that was identified during the
FAA’s research program but not
addressed in special conditions prior to
2012 was the significant leg injuries that
can occur to occupants of both single-
and multiple-place side-facing seats.
Because this type of injury does not
occur on forward- and aft-facing seats,
the FAA determined that to achieve the
level of safety envisioned in

2 See, generally, Exemption Nos. 7120C, 7878A,

9900.
3Document available https://www.tc.faa.gov/its/
worldpac/techrpt/ar09-41.pdf.

Amendment 25-64, additional
requirements would be needed as
compared to previously issued special
conditions. Nonetheless, the research
has now allowed the development of a
single set of special conditions that is
applicable to all fully side-facing seats.

On November 5, 2012, the FAA
released PS—~ANM-25-03—-R1,
“Technical Criteria for Approving Side-
Facing Seats,” to update existing FAA
certification policy on §§25.562 and
25.785(a) and (b) at Amendment 25—64
for single- and multiple-place side-
facing seats. This policy addresses both
the technical criteria for approving side-
facing seats and the implementation of
those criteria. The FAA methodology
detailed in PS-~ANM-25-03-R1 has
been used to develop these proposed
special conditions. Some of the
conditions issued for previous
exemptions are still relevant and are
included in these proposed special
conditions; however, others have been
replaced by different criteria that reflect
current research findings described
above, as well as design features from
the Gulfstream GVII model side-facing
seat design.

The proposed special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
Applicability

As discussed above, these proposed
special conditions are applicable to the
Gulfstream Model GVIII-G700 and
GVIII-G800 series airplanes. Should
Gulfstream apply at a later date for a
change to the type certificate to include
another model that incorporates the
same novel or unusual design feature, or
should any other model already
included on the same type certificate be
modified to incorporate the same novel
or unusual design feature, these special
conditions would apply to the other
model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on
Gulfstream Model GVIII-G700 and
GVIII-G800 series of airplanes. It is not
a rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.
Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, and 44704,
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The Proposed Special Conditions

= Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Gulfstream Model
GVIII-G700 and GVIII-G800 series
airplanes.

In addition to the airworthiness
standards in §§ 25.562 and 25.785, the
FAA proposes the following special
conditions as part of the type
certification basis for the Gulfstream
Model GVIII-G700 and GVIII-G800
series aircraft. Items 1 through 3 are
applicable to all side-facing seat
installations on these airplanes, whereas
item 4 would impose requirements
applicable to side-facing seats equipped
with an airbag system in the shoulder
belt, and item 5 would impose
requirements applicable to side-facing
seats equipped with leg-flail airbag
systems.

1. Additional requirements applicable
to tests or rational analysis conducted to
show compliance with §§25.562 and
25.785 for side-facing seats:

a. The longitudinal test(s) conducted
in accordance with § 25.562(b)(2) to
show compliance with the seat-strength
requirements of § 25.562(c)(7) and (8),
and these special conditions must have
an ES—2re anthropomorphic test dummy
(ATD) (49 CFR part 572 subpart U) or
equivalent, or a Hybrid-II ATD (49 CFR
part 572, subpart B as specified in
§ 25.562) or equivalent, occupying each
seat position and including all items
contactable by the occupant (e.g.,
armrest, interior wall, or furnishing) if
those items are necessary to restrain the
occupant. If included, the floor
representation and contactable items
must be located such that their relative
position, with respect to the center of
the nearest seat place, is the same at the
start of the test as before floor
misalignment is applied. For example, if
floor misalignment rotates the centerline
of the seat place nearest the contactable
item 8 degrees clockwise about the
aircraft x-axis, then the item and floor
representations must be rotated by 8
degrees clockwise also to maintain the
same relative position to the seat place,
as shown in Figure 1. Each ATD’s
relative position to the seat after
application of floor misalignment must
be the same as before misalignment is
applied. The ATD pelvis must remain
supported by the seat pan, and the
restraint system must remain on the
pelvis and shoulder of the ATD until
rebound begins. No injury-criteria
evaluation is necessary for tests
conducted only to assess seat-strength
requirements.

b. The longitudinal test(s) conducted
in accordance with § 25.562(b)(2), to
show compliance with the injury
assessments required by § 25.562(c) and
these special conditions, may be
conducted separately from the test(s) to
show structural integrity. Structural-
assessment tests must be conducted as
specified in paragraph 1a, above, and
the injury-assessment test must be
conducted without yaw or floor
misalignment. Injury assessments may
be accomplished by testing with ES—2re
ATD (49 CFR part 572 subpart U) or
equivalent at all places. Alternatively,
these assessments may be accomplished
by multiple tests that use an ES—2re at
the seat place being evaluated, and a
Hybrid-II ATD (49 CFR part 572, subpart
B, as specified in § 25.562) or equivalent
used in all seat places forward of the
one being assessed, to evaluate occupant
interaction. Seat places aft of the one
being assessed may be unoccupied. If a
seat installation includes adjacent items
that are contactable by the occupant, the
injury potential of that contact must be
assessed. To make this assessment, tests
may be conducted that include the
actual item, located, and attached in a
representative fashion. Alternatively,
the injury potential may be assessed by
a combination of tests with items having
the same geometry as the actual item,
but having stiffness characteristics that
would create the worst case for injury
(injuries due to both contact with the
item and lack of support from the item).

c. If a seat is installed aft of structure
(e.g., an interior wall or furnishing) that
does not have a homogeneous surface
contactable by the occupant, additional
analysis and/or test(s) may be required
to demonstrate that the injury criteria
are met for the area which an occupant
could contact. For example, different
yaw angles could result in different
injury considerations and may require
additional analysis or separate test(s) to
evaluate.

d. To accommodate a range of
occupant heights (5th percentile female
to 95th percentile male), the surface of
items contactable by the occupant must
be homogenous 7.3 inches (185 mm)
above and 7.9 inches (200 mm) below
the point (center of area) that is
contacted by the 50th percentile male
size ATD’s head during the longitudinal
test(s) conducted in accordance with
paragraphs a, b, and c, above.
Otherwise, additional head-injury
criteria (HIC) assessment tests may be
necessary. Any surface (inflatable or
otherwise) that provides support for the
occupant of any seat place must provide
that support in a consistent manner
regardless of occupant stature. For
example, if an inflatable shoulder belt is

used to mitigate injury risk, then it must
be demonstrated by inspection to bear
against the range of occupants in a
similar manner before and after
inflation. Likewise, the means of
limiting lower-leg flail must be
demonstrated by inspection to provide
protection for the range of occupants in
a similar manner.

e. For longitudinal test(s) conducted
in accordance with § 25.562(b)(2) and
these special conditions, the ATDs must
be positioned, clothed, and have lateral
instrumentation configured as follows:

(1) ATD positioning:

Lower the ATD vertically into the seat
while simultaneously (see Figure 2 for
illustration):

(a) Aligning the midsagittal plane (a
vertical plane through the midline of the
body; dividing the body into right and
left halves) with approximately the
middle of the seat place.

(b) Applying a horizontal x-axis
direction (in the ATD coordinate
system) force of about 20 pounds (lbs)
(89 Newtons [N]) to the bottom of the
feet of the ATD with the legs straight, to
compress the seat back cushion.

(c) Keeping the legs nearly horizontal
by supporting them just behind the
ankles

(d) Once all lifting devices have been
removed from the ATD:

(i) Rock it slightly to settle it in the
seat.

(ii) Gently lower the ankles of the
ATD bending the legs at the knee joints.
Do not allow the pelvis of the ATD to
be moved when the lower legs are
lowered. The seat back cushion must
remain compressed. Separate the knees
by about 4 inches (100 mm).

(iii) Set the ES—2re’s head at
approximately the midpoint of the
available range of z-axis rotation (to
align the head and torso midsagittal
planes).

(iv) Position the ES—2re’s arms at the
joint’s mechanical detent that puts them
at approximately a 40-degree angle with
respect to the torso. Position the Hybrid-
II ATD hands on top of its upper legs.

(v) Position the feet such that the
centerlines of the lower legs are
approximately parallel to a lateral
vertical plane (in the aircraft coordinate
system).

(2) ATD clothing: Clothe each ATD in
form-fitting, mid-calf-length (minimum)
pants and shoes (size 11E) weighing
about 2.5 lb (1.1 Kg) total. The color of
the clothing should be in contrast to the
color of the restraint system. The ES—2re
jacket is sufficient for torso clothing,
although a form-fitting shirt may be
used in addition if desired.

(3) ES—2re ATD lateral
instrumentation: The rib-module linear
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slides are directional, i.e., deflection
occurs in either a positive or negative
ATD y-axis direction. The modules
must be installed such that the moving
end of the rib module is toward the
front of the aircraft. The three
abdominal-force sensors must be
installed such that they are on the side
of the ATD toward the front of the
aircraft.

f. The combined horizontal/vertical
test, required by § 25.562(b)(1) and these
special conditions, must be conducted
with a Hybrid II ATD (49 CFR part 572
subpart B as specified in § 25.562), or
equivalent, occupying each seat
position.

g. Restraint systems:

(1) If inflatable restraint systems are
used, they must be active during all
dynamic tests conducted to show
compliance with § 25.562.

(2) The design and installation of seat-
belt buckles must prevent unbuckling
due to applied inertial forces or impact
of the hands/arms of the occupant
during an emergency landing.

2. Additional performance measures
applicable to tests and rational analysis
conducted to show compliance with
§§25.562 and 25.785 for side-facing
seats:

a. Body-to-body contact: Contact
between the head, pelvis, torso, or
shoulder area of one ATD with the
adjacent-seated ATD’s head, pelvis,
torso, or shoulder area is not allowed.
Contact during rebound is allowed.

b. Thoracic: The deflection of any of
the ES—2re ATD upper, middle, and
lower ribs must not exceed 1.73 inches
(44 mm). Data must be processed as
defined in Federal Motor Vehicle Safety
Standards (FMVSS) 571.214.

c. Abdominal: The sum of the
measured ES—2re ATD front, middle,
and rear abdominal forces must not
exceed 562 lbs (2,500 N). Data must be
processed as defined in FMVSS
571.214.

d. Pelvic: The pubic symphysis force
measured by the ES—2re ATD must not
exceed 1,350 lbs (6,000 N). Data must be
processed as defined in FMVSS
571.214.

e. Leg: Axial rotation of the upper-leg
(femur) must be limited to 35 degrees in
either direction from the nominal seated
position.

f. Neck: As measured by the ES—2re
ATD and filtered at CFC 600 as defined
in SAE J211:

(1) The upper-neck tension force at
the occipital condyle (O.C.) location
must be less than 405 1b (1,800 N).

(2) The upper-neck compression force
at the O.C. location must be less than
405 1b (1,800 N).

(3) The upper-neck bending torque
about the ATD x-axis at the O.C.
location must be less than 1,018 in-1b
(115 Nm).

(4) The upper-neck resultant shear
force at the O.C. location must be less
than 186 Ib (825 N).

g. Occupant (ES—2re ATD) retention:
The upper-torso restraint straps (if
present) must remain on the ATD’s
shoulder during the impact. The pelvic
restraint must remain on the ES—2re
ATD’s pelvis during the impact. The
pelvic restraint must remain on the ES—
2re ATD’s pelvis during rebound unless
the following criteria are met. A 250 1b.
lap belt tension limit based upon the
findings in Civil Aerospace Medical
Institute (CAMI) report DOT/FAA/AM—
17/02. The data should be filtered at
CFC 60 as defined in SAE J211. In order
to complete the evaluation using this
tension criteria, three things are needed.

1. A clear indication of when the belt
moves above the pelvis. Loose clothing
can make it difficult to determine where
the top of the pelvis is, and in turn make
it hard to discern exactly when the belt
moved above it. This can be improved
by marking the top of the pelvis clearly
and by positioning the cameras so that
the position of the belt, relative to the
top of the pelvis can be observed
throughout the test (see Figure 3).

2. A measurement of the belt tension
during the time when the belt moves
above the pelvis. The webbing
transducer should be placed to measure
the total tension in the forward lap belt
segment. If a split (combined body-
centered and conventional) leading belt
is used, the tension should be measured
in the common section so that it reflects
the contribution of each segment. Since
this placement typically produces
contact between the ATD and the
transducer, it is important to use a
webbing transducer that is not sensitive
to contact.

3. Useful video and belt load data
must be recorded until significant ATD
rebound motion stops. Extra recording
time is necessary because submarining
usually occurs later in the test than
other injury criteria maximums. To
completely capture ATD rebound, the
necessary time could exceed 500 ms.

h. Occupant (ES—2re ATD) support:

(1) Pelvis excursion: The load-bearing
portion of the bottom of the ATD pelvis
must not translate beyond the edges of
its seat’s bottom seat-cushion
supporting structure.

(2) Upper-torso support: The lateral
flexion of the ATD torso must not
exceed 40 degrees from the normal
upright position during the impact.

3. For all airbag systems in the
shoulder harness and for leg flail, the
following apply:

a. Show that the airbag system will
deploy and provide protection under
crash conditions where it is necessary to
prevent serious injury.

b. The means of protection must take
into consideration a range of stature
from a 2-year-old child to a 95th
percentile male.

c. The airbag system must provide
adequate protection for each occupant
regardless of the number of occupants of
the seat assembly, considering that
unoccupied seats may have an active
airbag system.

d. It must be shown that the airbag
system is not susceptible to inadvertent
deployment as a result of wear and tear,
or inertial loads resulting from in-flight
or ground maneuvers (including gusts
and hard landings), and other operating
and environmental conditions
(vibrations, moisture, etc.) likely to
occur in service.

e. Deployment of the airbag system
must not introduce injury mechanisms
to the seated occupant, or result in
injuries that could impede rapid egress.
This assessment should include an
occupant whose seat belt is loosely
fastened.

f. It must be shown that inadvertent
deployment of the airbag system, during
the most critical part of the flight, will
either meet the requirement of
§ 25.1309(b) or not cause a hazard to the
airplane or its occupants.

g. It must be shown that the airbag
system will not impede rapid egress of
occupants 10 seconds after airbag
deployment.

h. The airbag system must be
protected from lightning and high-
intensity radiated fields (HIRF). The
threats to the airplane specified in
existing regulations regarding lighting,
§25.1316, and HIRF, § 25.1317, are
adopted by reference for the purpose of
measuring lightning and HIRF
protection.

i. The airbag system must function
properly after loss of normal aircraft
electrical power, and after a transverse
separation of the fuselage at the most
critical location. A separation at the
location of the airbag system does not
have to be considered.

j- It must be shown that the airbag
system will not release hazardous
quantities of gas or particulate matter
into the cabin.

k. The airbag system installation must
be protected from the effects of fire such
that no hazard to occupants will result.

1. A means must be available for a
crewmember to verify the integrity of
the airbag system prior to each flight, or
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it must be demonstrated to reliably
operate between inspection intervals.
The FAA considers that the loss of the
airbag-system deployment function
alone (i.e., independent of the
conditional event that requires the
airbag-system deployment) is a major-
failure condition.

m. The inflatable material may not
have an average burn rate of greater than
2.5 inches/minute when tested using the
horizontal flammability test defined in
part 25, appendix F, part I, paragraph
(b)(5).

n. The airbag system, once deployed,
must not adversely affect the
emergency-lighting system (i.e., block
floor proximity lights to the extent that
the lights no longer meet their intended
function).

0. The airbag system must perform its
intended function after impact from
other proximate assemblies (e.g., life
raft) that may become detached under
the loads specified in §§ 25.561 and
25.562.

4. For seats with an airbag system in
the shoulder belts, the following apply:

a. The airbag system in the shoulder
belt must provide a consistent approach
to energy absorption throughout that
range of occupants. The airbag system
must be included in each of the
certification tests as it would be
installed in the airplane. In addition, the
following situations must be considered:

(1) The seat occupant is holding an
infant.

(2) The seat occupant is a pregnant
woman.

b. The design must prevent the airbag
system in the shoulder belt from being
either incorrectly buckled or incorrectly
installed, such that the airbag system in
the shoulder belt would not properly
deploy. Alternatively, it must be shown
that such deployment is not hazardous
to the occupant, and will provide the
required injury protection.

5. For seats using an airbag system to
meet the leg-flail conditions of 2.e. the
following apply:

a. At some buttock popliteal length
and effective seat bottom depth the
lower legs will not be able to make a 90-
degree angle with the upper leg; at this

point the lower leg flail would not
occur. The leg flail airbag system must
provide a consistent approach to
prevention of leg flail throughout that
range of occupants whose lower legs can
make a 90-degree angle with the upper
legs when seated upright in the seat.
Items that need to be considered
include, but are not limited to the range
of occupants’ popliteal height, the range
of occupants’ buttock popliteal length,
the design of the seat effective height
above the floor, and the effective depth
of the seat bottom cushion.

b. For all g-levels, if the design of the
leg flail limited device does absorb some
of the impact energy and returns only a
portion to the legs (a qualitative
assessment), then a rebound leg flail of
greater than 35 degrees is acceptable.

c. Threshold test severity must be
shown to be non-injurious (less than the
post-mortem human subject (PMHS)
low-g research testing) for g-levels up to
the point where the leg flail airbag is
designed to deploy.

BILLING CODE 4910-13-P
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Issued in Kansas City, Missouri, on January
29, 2024.

Patrick R. Mullen,

Manager, Technical Innovation Policy
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2024-02043 Filed 1-29-24; 5:00 pm]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2024-0043; Project
Identifier MCAI-2023-00985-E]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Rolls-Royce Deutschland Ltd & Co KG
(RRD) Model Trent 1000-A, Trent 1000—
AE, Trent 1000-C, Trent 1000-CE, Trent
1000-D, Trent 1000-E, Trent 1000-G,
and Trent 1000-H engines. This
proposed AD was prompted by reports
of cracking and separation of certain
low-pressure turbine (LPT) stage 1 blade
assemblies. This proposed AD would
require initial and repetitive inspections
of affected LPT stage 1 blade assemblies
for cracking or separation and,
depending on the results of the
inspections, reduction of the inspection
interval or replacement of the LPT stage
1 blade set and disk. This proposed AD
would also prohibit the installation of
an LPT disk or blade set assembly
unless it is considered a serviceable
part, as specified in a European Union
Aviation Safety Agency (EASA) AD,
which is proposed for incorporation by
reference. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this NPRM by March 18, 2024.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0043; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

e For service information identified
in this NPRM, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; phone: +49 221 8999 000;
email: ADs@easa.europa.eu; website:
easa.europa.eu. You may find this
material on the EASA website at
ad.easa.europa.eu.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call (817) 222-5110.

FOR FURTHER INFORMATION CONTACT:
Sungmo Cho, Aviation Safety Engineer,
FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238—
7241; email: sungmo.d.cho@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2024-0043; Project Identifier
MCAI-2023-00985-E" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and

actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Sungmo Cho, Aviation
Safety Engineer, FAA, 2200 South 216th
Street, Des Moines, WA 98198. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2023-0165,
dated August 22, 2023 (EASA AD 2023—
0165) (also referred to as the MCAI), to
address an unsafe condition for all RRD
Model Trent 1000-A, Trent 1000-AE,
Trent 1000-C, Trent 1000-CE, Trent
1000-D, Trent 1000-E, Trent 1000-G,
and Trent 1000—H engines. The MCAI
states that manufacturer inspections
detected cracking and separation of
blade pairs in the weld region of certain
LPT stage 1 blade assemblies. A blade
assembly consists of a pair of blades
welded together at the outer shroud.
There are 85 LPT stage 1 blade
assemblies in one set. Such cracking
and separation could cause failure of
affected parts and damage to the LPT
module.

You may examine the MCALI in the
AD docket at regulations.gov under
Docket No. FAA-2024-0043.

Related Service Information Under 1
CFR Part 51

The FAA reviewed EASA AD 2023—
0165, which specifies procedures for
inspection of affected LPT stage 1 blade
assembly outer shrouds and
replacement of the LPT stage 1 blade set
and disk. EASA AD 2023-0165 also
specifies a reduction of the repetitive
inspection intervals if cracking or
separation is detected and meets certain
criteria. This material is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.
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FAA’s Determination

These products have been approved
by the aviation authority of another
country and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with this
State of Design Authority, it has notified
the FAA of the unsafe condition
described in the MCAI referenced
above. The FAA is issuing this NPRM
after determining that the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Proposed AD Requirements in This
NPRM

This proposed AD would require
accomplishing the actions specified in
EASA AD 2023-0165 described
previously, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has since coordinated
with other manufacturers and CAAs to
use this process. As a result, the FAA
proposes to incorporate EASA AD
2023-0165 by reference in the FAA final
rule. This proposed AD would,
therefore, require compliance with
EASA AD 2023-0165 in its entirety
through that incorporation, except for
any differences identified as exceptions
in the regulatory text of this proposed
AD. Using common terms that are the
same as the heading of a particular

ESTIMATED COSTS

section in the EASA AD does not mean
that operators need comply only with
that section. For example, where the AD
requirement refers to ““all required
actions within the compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in EASA AD 2023-0165.
Service information required by the
EASA AD for compliance will be
available at regulations.gov under
Docket No. FAA-2024-0043 after the
FAA final rule is published.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 28
engines installed on airplanes of U.S.
registry.

The FAA estimates the following
costs to comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspect LPT stage 1 blade outer shroud ........ 4 work-hours x $85 per hour = $340 ............. $0 $340 $9,520

The FAA estimates the following
costs to do any necessary replacements
that would be required based on the

results of the proposed inspection. The
agency has no way of determining the

ON-CONDITION COSTS

number of engines that might need these
replacements.

. Cost per

Action Labor cost Parts cost product
Replace LPT stage 1 blade Set .......cccoveevvrieiinenienns 10 work-hours x $85 per hour = $850 .........cccceeceruenene $466,480 $467,330
Replace LPT stage 1 disk ...ccocevvreeennieinsieinseeiens 10 work-hours x $85 per hour = $850 ..........cccecerueuenne 256,908 257,758

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:
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Rolls-Royce Deutschland Ltd & Co KG:
Docket No. FAA-2024-0043; Project
Identifier MCAI-2023-00985-E.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by March 18,
2024.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Rolls-Royce
Deutschland Ltd & Co KG Model Trent 1000;
Rolls-Royce Deutschland Ltd & Co KG Trent
1000-A, Trent 1000-AE, Trent 1000-C, Trent
1000—-CE, Trent 1000-D, Trent 1000-E, Trent
1000-G, and Trent 1000-H engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7250, Turbine Section.

(e) Unsafe Condition

This AD was prompted by reports of
cracking and separation of certain low-
pressure turbine (LPT) stage 1 blade
assemblies. The FAA is issuing this AD to
prevent failure of the LPT stage 1 blades. The
unsafe condition, if not addressed, could
result in high energy debris release, damage
to the airplane, and reduced control of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified in paragraphs (h) and
(i) of this AD: Perform all required actions
within the compliance times specified in,
and in accordance with, European Union
Aviation Safety Agency AD 2023-0165, dated
August 22, 2023 (EASA AD 2023-0165).

(h) Exceptions to EASA AD 2023-0165

(1) Where EASA AD 2023-0165 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) This AD does not adopt the Remarks
paragraph of EASA AD 2023-0165.

(3) Where the service information
referenced in EASA AD 2023-0165 specifies
discarding the removed LP turbine stage 1
blade set, this AD requires removing the
affected part from service.

(4) Where the service information
referenced in EASA AD 2023-0165 specifies
to quarantine the removed LP turbine stage
1 rotor disk, this AD requires removing the
affected part from service.

(i) No Reporting Requirement

Although the service information
referenced in EASA AD 2023-0165 specifies
to submit certain information to the

manufacturer, this AD does not include that
requirement.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGC:s for this AD, if

requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the AIR-520 Continued
Operational Safety Branch, send it to the
attention of the person identified in
paragraph (k) of this AD and email to: ANE-
AD-AMOC®@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local Flight Standards District Office/
certificate holding district office.

(k) Additional Information

For more information about this AD,
contact Sungmo Cho, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238-7241;
email: sungmo.d.cho@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2023-0165, dated August 22,
2023.

(ii) [Reserved]

(3) For EASA AD 2023-0165, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; phone: +49 221 8999 000;
email: ADs@easa.europa.eu; website:
easa.europa.eu. You may find this EASA AD
on the EASA website at ad.easa.europa.eu.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 1200 District Avenue,
Burlington, MA 01803. For information on
the availability of this material at the FAA,
call (817) 222-5110.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on January 26, 2024.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—01976 Filed 1-31-24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2024-0044; Project
Identifier MCAI-2023-00629—-A]

RIN 2120-AA64

Airworthiness Directives; Britten-
Norman Aircraft, Ltd. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Britten-Norman Aircraft, Ltd. Model
BN-2, BN-2A, BN-2A—-2, BN-2A-3,
BN-2A—6, BN-2A-8, BN-2A—-9, BN—
2A-20, BN—2A-21, BN-2A-26, BN-2A—
27, BN-2B-20, BN-2B-21, BN-2B-26,
BN-2B27, BN-2T, BN2T—4R, and
BN2T—4S airplanes; and Model BN2A
MK. III, BN2A MK. III-2, and BN2A
MK. III-3 airplanes. This proposed AD
was prompted by reports of electrical
cable (Koiled Kord) and flight control
cables interference with the control
column. This proposed AD would
require inspecting for interference
between the control column, rudder
pedal adjuster cable, and any wiring
(including the Koiled Kord)
concurrently with performing a flight
control full and free movement
inspection, and taking corrective actions
if necessary. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this NPRM by March 18, 2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0044; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the mandatory
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continuing airworthiness information
(MCAI), any comments received, and
other information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

e For service information identified
in this NPRM, contact Britten-Norman
Aircraft Ltd., Bembridge Airport,
Bembridge, Isle of Wight, PO35 5PR
United Kingdom; phone: +44 20 3371
4000; email: customer.support@britten-
norman.com; website: britten-
norman.com/approvals-technical-
publications.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 901 Locust, Kansas City, MO
64106. For information on the
availability of this material at the FAA,
call (817) 222-5110.

FOR FURTHER INFORMATION CONTACT:
Penelope Trease, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; phone:
(303) 342-1094; email: penelope.trease@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2024-0044; Project Identifier
MCAI-2023-00629—A" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as

private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Penelope Trease,
Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590. Any commentary that the
FAA receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom (UK), has issued
CAA UK AD G-2022-0017, dated
September 20, 2022 (also referred to as
the MCAI), to correct an unsafe
condition on all Britten-Norman Aircraft
Ltd. Model BN2 series Islander
airplanes; and Model BN2A Mark III
Trislander airplanes. The MCALI states
that there have been occurrences of
flight control restriction in pitch during
the pilot’s full and free flight control
checks prior to take-off. Investigations
into these occurrences revealed
interference between the routing of the
Koiled Kord, flight control cables, and
control column, which could restrict the
full and free movement of the flight
controls. An incorrectly routed Koiled
Kord could snag the rudder pedal
adjustment cable, draw it towards the
control column tube where it could snag
the aileron control stop, and restrict
movement of the control column tube.
This increased load on the rudder pedal
adjustment cable could unlock the
adjustment mechanism, permitting the
rudder pedals to freely move forward
and aft. One of the investigations also
revealed that a correctly routed Koiled
Kord was entangled with an incorrectly
routed rudder pedal adjustment cable,
which resulted in snagging the aileron
control stop. In order to address this
condition, the MCAI requires an
inspection using Britten-Norman
Service Bulletin SB 398, Issue 2, dated
May 30, 2022 (Britten-Norman SB 398,
Issue 2), to ensure the Koiled Kord is
correctly routed behind the instrument
panel and that the rudder pedal
adjustment cable and Koiled Kord are
not interfering with each other.

The FAA is proposing this AD to
address this unsafe condition.
Interference between the Koiled Kord,
flight control cables, and the control
column, if not addressed, could result in

loss of control of the airplane during
flight.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2024-0044.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Britten-Norman
SB 398, Issue 2, which specifies
procedures for inspecting the cable
routing behind the instrument panel to
determine if the cables and wiring to the
instrument panel, wiring in the
surrounding area, the rudder pedal
adjuster cable, and the Koiled Kord are
routed securely and there is clearance to
allow full and free movement of the
flight controls, and if interference is
found, securely tying the cables so they
are clear of the control column for its
full range of motion. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in ADDRESSES.

FAA’s Determination

These products have been approved
by the aviation authority of another
country and are approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with this
State of Design Authority, it has notified
the FAA of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is issuing this NPRM after determining
that the unsafe condition described
previously is likely to exist or develop
on other products of the same type
design.

Proposed AD Requirements in This
NPRM

This proposed AD would require
accomplishing the actions specified in
the MCAI except as discussed under
“Differences Between this Proposed AD
and the MCAL”

Differences Between This Proposed AD
the MCAI

The MCALI specifies that if any
interference is found during the
inspection for interference between the
control column, rudder pedal adjuster
cable, and any wiring (including the
Koiled Kord) while performing a flight
control full and free movement check,
complete the operator feedback form in
Appendix A of Britten-Norman SB 398,
Issue 2, and return it to Britten-Norman
Aircraft, Ltd. That action would not be
required by this proposed AD.


mailto:customer.support@britten-norman.com
mailto:customer.support@britten-norman.com
mailto:penelope.trease@faa.gov
mailto:penelope.trease@faa.gov
https://www.regulations.gov
https://www.regulations.gov
http://britten-norman.com/approvals-technical-publications
http://britten-norman.com/approvals-technical-publications
http://britten-norman.com/approvals-technical-publications

6454

Federal Register/Vol. 89, No. 22/Thursday, February 1, 2024 /Proposed Rules

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 72
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this proposed AD:

ESTIMATED COSTS

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspect for interference and full and free 1 work-hour x $85 per hour = $85 ................. $0 $85 $6,120
movement.

The FAA estimates the following
costs to do any necessary actions that
would be required based on the results

of the proposed inspection. The agency
has no way of determining the number

ON-CONDITION COSTS

of airplanes that might need these
actions:

: Cost per
Action Labor cost Parts cost product
Correct Koiled Kord cable routing ........cccceevvvecrnennee. Up to 3 work-hours x $85 per hour = $255 .................. $0 Up to $255.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive:

Britten-Norman Aircraft, Ltd.: Docket No.
FAA-2024-0044; Project Identifier
MCAI-2023-00629—-A.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by March 18,
2024.

(b) Affected ADs
None.
(c) Applicability

This AD applies to Britten-Norman Aircraft
Ltd airplanes, all serial numbers, certificated
in any category, identified in paragraphs
(c)(1) and (2) of this AD.

(1) Model BN-2, BN-2A, BN-2A-2, BN—
2A-3, BN-2A—6, BN-2A-8, BN-2A—-9, BN—
2A-20, BN—2A-21, BN—2A-26, BN—-2A-27,
BN-2B-20, BN-2B-21, BN-2B-26, BN-2B—
27, BN-2T, BN2T-4R, and BN2T-4S
airplanes.

(2) Model BN2A MK. III, BN2A MK. III-2,
and BN2A MK. III-3 airplanes.

(d) Subject

Joint Aircraft System Component (JASC)
Code 2797, Flight Control System Wiring.

(e) Unsafe Condition

This AD was prompted by reports of
electrical cable (Koiled Kord) and flight
control cables interference with the control
column. The FAA is issuing this AD to
address interference between the Koiled
Kord, flight control cables, and the control
column, which could restrict the full and free
movement of the flight controls. This unsafe
condition, if not addressed, could result in
loss of control of the airplane during flight.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definition

For the purposes of this AD, a Koiled Kord
is the coiled electrical cable that carries the
wires from switches on the control yoke,
through the control column tube, to the rear
of the instrument panel. It exits the control
column tube behind the instrument panel
and continues to a terminal block.

(h) Required Actions

(1) Within 100 hours time-in-service (TIS)
after the effective date of this AD, inspect for
interference between the control column,
rudder pedal adjuster cable, and any other
wiring, including the Koiled Kord, in
accordance with Sections 6 and 7(1) of
Britten-Norman Service Bulletin SB 398,
Issue 2, dated May 30, 2022 (Britten-Norman
SB 398, Issue 2), while concurrently
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performing a control column full and free
movement inspection, in accordance with
Section 8 of Britten-Norman SB 398, Issue 2,
to inspect for free play, friction, binding,
non-linear forces, and any remaining
interference.

(2) If interference between the control
column, the rudder pedal adjuster cable, and
any other wiring, including the Koiled Kord,
or any free play, friction, binding, non-linear
forces, or any remaining interference was
found during the inspections required by
paragraph (h)(1) of this AD, before further
flight, securely tie any interfering electrical
cables clear of the control column for its full
range of motion and perform a final full and
free movement inspection in accordance with
Section 8 of Britten-Norman SB 398, Issue 2,
to inspect for free play, friction, binding,
non-linear forces, and any remaining
interference. If there is any free play, friction,
binding, non-linear forces, or any remaining
interference, before further flight resolve
these issues in accordance with a method
approved by the Manager, International
Validation Branch, FAA; or the Civil
Aviation Authority United Kingdom (CAA
UK); or Britten-Norman Aircraft Ltd.’s CAA
UK Design Organization Approval (DOA). If
approved by the DOA, the approval must
include the DOA-authorized signature.

(i) Alternative Methods of Compliance
(AMOCs)

The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, mail it to the address identified in
paragraph (j)(2) of this AD or email to: 9-
AVS-AIR-730-AMOC@faa.gov. If mailing
information, also submit information by
email. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local Flight Standards District Office/
certificate holding district office.

(j) Additional Information

(1) Refer to CAA UK AD G-2022-0017,
dated September 20, 2022, for related
information. This CAA UK AD may be found
in the AD docket at regulations.gov under
Docket No. FAA-2024-0044.

(2) For more information about this AD,
contact Penelope Trease, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; phone: (303) 342—
1094; email: penelope.trease@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Britten-Norman Service Bulletin SB 398,
Issue 2, dated May 30, 2022.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Britten-Norman Aircraft
Ltd., Bembridge Airport, Bembridge, Isle of
Wight, PO35 5PR United Kingdom; phone:
+44 20 3371 4000; email: customer.support@
britten-norman.com; website: britten-
norman.com/approvals-technical-
publications.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, MO 64106. For information on
the availability of this material at the FAA,
call (817) 222-5110.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on January 26, 2024.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—01985 Filed 1-31-24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 541

[Docket No. BOP-1171-P]

RIN 1120-AB71

Inmate Discipline Program:

Disciplinary Segregation and
Prohibited Act Code Changes

AGENCY: Bureau of Prisons, Justice.
ACTION: Proposed rule.

SUMMARY: In this document, the Bureau
of Prisons (Bureau) proposes to amend,
clarify, and streamline inmate discipline
regulations to conform with current
practice; to adopt recommendations of
the January 2016 U.S. Department of
Justice Report and Recommendations
Concerning the Use of Restrictive
Housing to reduce the potential length
of the disciplinary segregation sanction;
and to amend and clarify the list of
prohibited act codes.

DATES: Electronic comments must be
submitted, and written comments must
be postmarked, no later than 11:59 p.m.
on April 1, 2024.

ADDRESSES: Please submit electronic
comments through the regulations.gov
website, or mail written comments to
the Legislative & Correctional Issues
Branch, Office of General Counsel,
Bureau of Prisons, 320 First Street NW,
Washington, DC 20534.

FOR FURTHER INFORMATION CONTACT:
Daniel J. Crooks III, Assistant General
Counsel/Rules Administrator, Federal

Bureau of Prisons, at the address above
or at (202) 353—4885.

SUPPLEMENTARY INFORMATION: Please
note that all comments received are
considered part of the public record and
made available for public inspection
online at www.regulations.gov. If you
want to submit personal identifying
information (such as your name,
address, etc.) as part of your comment,
but do not want it to be posted online,
you must include the phrase
“PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment. You must also locate
all the personal identifying information
you do not want posted online in the
first paragraph of your comment and
identify what information you want
redacted.

If you want to submit confidential
business information as part of your
comment but do not want it to be posted
online, you must include the phrase
“CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You must also
prominently identify confidential
business information to be redacted
within the comment. If a comment
contains so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted to
www.regulations.gov.

Personal identifying information
identified and located as set forth above
will be placed in the agency’s public
docket file, but not posted online.
Confidential business information
identified and located as set forth above
will not be placed in the public docket
file. If you wish to inspect the agency’s
public docket file in person by
appointment, please see the FOR
FURTHER INFORMATION CONTACT
paragraph.

I. Background

In this document, the Bureau of
Prisons (Bureau) proposes to amend,
clarify, and streamline inmate discipline
regulations in 28 CFR part 541 to
conform with current practice; to adopt
recommendations of the U.S.
Department of Justice Report and
Recommendations Concerning the Use
of Restrictive Housing (January 2016) !
(hereinafter “Report”) to reduce the
potential length of the disciplinary

1U.S. Department of Justice Report &
Recommendation Concerning the Use of Restrictive
Housing, U.S. Department of Justice, Office of
Justice Programs (January 2016), available at
https://www.ojp.gov/ncjrs/virtual-library/abstracts/
us-department-justice-report-and-
recommendations-concerning-use.


https://www.ojp.gov/ncjrs/virtual-library/abstracts/us-department-justice-report-and-recommendations-concerning-use
https://www.ojp.gov/ncjrs/virtual-library/abstracts/us-department-justice-report-and-recommendations-concerning-use
https://www.ojp.gov/ncjrs/virtual-library/abstracts/us-department-justice-report-and-recommendations-concerning-use
http://www.archives.gov/federal-register/cfr/ibr-locations
http://www.archives.gov/federal-register/cfr/ibr-locations
mailto:customer.support@britten-norman.com
mailto:customer.support@britten-norman.com
mailto:9-AVS-AIR-730-AMOC@faa.gov
mailto:9-AVS-AIR-730-AMOC@faa.gov
mailto:penelope.trease@faa.gov
mailto:fr.inspection@nara.gov
http://www.regulations.gov
http://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
http://britten-norman.com/approvals-technical-publications
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segregation sanction; and to amend and
clarify the list of prohibited act codes.

A. Clarifying Changes

Section 541.1 currently indicates that
the purpose of the subpart is to describe
the inmate discipline program. We first
propose to add introductory language
clarifying that the subpart does not
create a private right of action or
otherwise permit civil claims for alleged
violations. We next propose to make
non-substantive alterations in this
section to clarify that inmate discipline
helps ensure the safety, security, and
orderly operation of correctional
facilities as well as the protection of the
public by sanctioning inmates who
commit prohibited acts. We also retain
language indicating that the subpart
describes the inmate discipline program
and ensures that sanctions will not be
imposed in a capricious or retaliatory
manner. Finally, we reiterate that,
consistent with the Rehabilitation Act of
1973, for all discipline cases, the Unit
Discipline Committee or Disciplinary
Hearing Officer shall consider the
individual inmate’s mental health and
disabilities when determining the
appropriateness of sanctions.

Section 541.2 states that the Bureau’s
inmate discipline program applies to
sentenced and unsentenced inmates in
Bureau custody and those designated to
any prison, institution, or facility in
which persons are held in custody by
direction of, or under an agreement
with, the Bureau of Prisons. Although
this language implicitly includes
inmates designated to Bureau contract
facilities, the Bureau proposes to make
this inclusion explicit.

We propose to alter this section to
indicate that, for the purposes of these
regulations, “staff”” indicates staff
authorized by the Bureau to implement
the inmate discipline program as
described in this subpart, and that the
inmate discipline program applies to
sentenced and unsentenced inmates in
Bureau custody or in any facility,
including community confinement
facilities, in which persons are held in
custody by the direction of, or under an
agreement with, the Bureau.

Section 541.3 describes prohibited
acts and available sanctions. The
current regulation divides prohibited
acts into four separate categories based
on severity: Greatest; High; Moderate;
and Low. We now propose to eliminate
the “Low” category to eliminate
prohibited act codes that were
underutilized. The revised list of
prohibited acts is explained in more
detail below.

B. Prohibited Act Codes

The Bureau proposes to make several
changes to 28 CFR 541.3 Table 1 to
§ 541.3—Prohibited Acts and Available
Sanctions, as follows:

Clarification of code 101, regarding
assaulting any person, or an armed
assault on the institution’s secure
perimeter (to be used only when serious
physical injury has been attempted or
accomplished).

We propose to clarify the language of
this code to indicate that the prohibited
conduct is the attempted or
accomplished assault and/or battery of
any person involving serious physical
injury, or an armed assault on the
institution’s secure perimeter. No
changes will be made to the substance
or application of this code.

Expansion of code 102, regarding
escape.

We propose to expand this code,
which currently includes “escape from
escort; escape from any secure or non-
secure institution, including community
confinement; escape from unescorted
community program or activity;” and
“escape from outside a secure
institution,” to clarify that this code
prohibits any unauthorized departure
from custody, including, but not limited
to, unauthorized departure from the
buildings, lands, property or perimeter
(inside or outside) of any secure or non-
secure facility; unauthorized departure
from community confinement, work
detail, program or activity (whether
escorted or unescorted); and
unauthorized departure from any
authorized location regardless of
electronic monitoring devices.

Escape from a work detail is currently
included in prohibited act code 200,
which we now propose to delete, as the
language in that code will be
encompassed by revised code 102. In
the July 26, 2005, proposed rule on the
subject, the Bureau explained that code
200 was created to allow for a less
severe sanction than that imposed for
any other type of escape if an inmate
voluntarily chooses to minimize his
prohibited act by returning (70 FR
43093). However, in the intervening
years, the Bureau has found that
allowing for a less severe sanction for
escapes with voluntary return has
resulted in greater incidences of inmate
escapes and attempts to escape in order
to procure contraband to introduce into
Bureau facilities.

Therefore, to deter any unauthorized
departure from Bureau custody,
regardless of whether the inmate
chooses to voluntarily return, and to
emphasize the severity of the prohibited
act, we propose to delete code 200 and

include escapes from work details
within code 102 in the Greatest Severity
Level.

Clarification of code 103, regarding
setting a fire.

We propose to clarify the language of
this code to prohibit causing ignition or
combustion (including, but not limited
to, fire or explosion) that either
threatens serious bodily harm or is done
in furtherance of another Greatest
Severity Level prohibited act. No
changes will be made to the substance
or application of this code.

Clarification of code 104, regarding
possession, manufacture, or
introduction of a gun, firearm, weapon,
sharpened instrument, knife, dangerous
chemical, explosive, ammunition, or
any instrument that has been modified
in order to be used as a weapon.

We propose to clarify the language of
this code to prohibit possession,
manufacture, or introduction of any
item that has been weaponized. Such an
item can include firearms, sharpened
instruments, unauthorized blades,
explosives, ammunition, unauthorized
chemicals, or any other object that has
been modified in order to be used as a
weapon.

Combining codes 105 and 106,
regarding rioting and encouraging
others to riot.

We propose to combine code 105,
rioting, and 106, encouraging others to
riot, into one code 105 that clarifies the
prohibited act as rioting; promoting
rioting; or encouraging others to
participate in a riot. In this code, we
also define the term “riot” as a
disturbance with two or more people
that involves violence or threats of
violence or damage to government
property, for the purpose of preventing
or coercing official action.

Expansion of code 108, regarding
hazardous tools.

We propose to expand this code,
which currently includes “possession,
manufacture, introduction or loss” of
hazardous tools, to also include ‘“use” of
a hazardous tool. We also propose to
include in the list of hazardous tool
examples those “items necessary in the
use of these devices.” Making these
changes would allow for discipline if
telltale evidence of such items as a
cellphone, electronic device, or escape
paraphernalia were not found, but items
which could only be used with
prohibited items are found to have been
used.

Separation of codes 110, 111, 112,
113, regarding drugs, narcotics, and
marijuana, from those regarding alcohol
and intoxicants.

We propose to make a technical
amendment involving prohibited act
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codes 110, 111, 112, and 113, all of
which currently cover the prohibited
acts of refusing to be tested for,
introducing, or making, using, or
possessing drugs or alcohol/intoxicants
not prescribed by medical staff. Having
one set of prohibited acts that relates to
both drugs and alcohol/intoxicants
together has made it difficult for the
Bureau to effectively track the number
of incident reports related solely to
drugs or solely to alcohol/intoxicants.

We therefore propose to separate the
one set of prohibited activities into two:
one group of codes relating to drugs,
and the other to alcohol/intoxicants. To
accomplish this, we created four new
prohibited act codes: 116, 117, 118, and
119. Codes 110 through 113 will now
relate solely to drugs, and codes 116
through 119 will repeat the activities
described in 110 through 113, but with
regard to alcohol/intoxicants. The
wording of the codes has not otherwise
changed.

Combination of codes 114, 205, 206,
229, and 300, regarding non-consensual,
sexually explicit conduct up to and
including assault.

We propose to combine codes 114,
205, 206, 229, and 300 to clarify that the
behavior we seek to prohibit
encompasses additional non-
consensual, sexually explicit conduct,
including “sexual assault.” Instead, we
propose to clarify that code 114
prohibits sexually explicit conduct
involving force, threat of force, or threat
of harm; or sexually explicit conduct
without consent or through coercion; or
attempts thereof. Revised code 114
would encompass sexually explicit
conduct that staff have observed and
instructed an inmate to cease.

In this code, we further define the
term “‘sexually explicit conduct” as it is
described in 18 U.S.C. 2256(2)(A):
verbal or written sexual proposals or
threats; actual or simulated sexual
intercourse, including but not limited to
genital-genital, oral-genital, anal-genital,
or oral-anal, whether between persons
of the same or opposite sex; bestiality;
masturbation; sadistic or masochistic
abuse; or lascivious exhibition of the
anus, genitals, or pubic area of any
person.

There has been a general increase over
several years in the occurrence of these
prohibited acts, particularly as aimed at
staff. This behavior, especially towards
staff, rises to the greatest level of
severity because it results in the
existence of a sexually hostile work
environment for staff. Accordingly, we
seek to increase the severity level for
these behaviors to underscore the level
of seriousness of this conduct, to deter
this type of activity, and to promote a

healthy work environment for Bureau
staff.

As conforming amendments, the
Bureau proposes to delete codes 205
(engaging in sexual acts), 206 (making
sexual proposals or threats to another),
229 (sexual assault of any person,
involving non-consensual touching
without force or threat of force), and 300
(indecent exposure) because the
conduct those codes prohibit would be
encompassed under revised code 114.

Addition of code 194, regarding
unauthorized use of social media and
fund transfer services.

We propose to add a Greatest Severity
Level prohibited act code (194) for
accessing, using, or maintaining social
media accounts (including, but not
limited to the following: Facebook,
Twitter, Instagram, Snapchat, TikTok,
etc. or any successor), or directing
others to establish or maintain social
media accounts on the inmate’s behalf
for the purpose of committing or aiding
in the commission of a criminal act; of
committing or aiding in the commission
of any Greatest category prohibited act;
or of circumventing authorized
communications monitoring for the
purpose of committing or aiding in the
commission of a criminal act or of any
Greatest category prohibited act. This
code also prohibits inmates’ use of fund
transfer services such as CashApp, as
explained in more detail below.

In determining whether the Bureau
can restrict inmate access to social
media accounts, the appropriate
standard to consider is whether such a
restriction is reasonably related to
legitimate penological interests. See,
e.g., Aguiar v. Recktenwald, No. 3:13—
2616, 2015 WL 5829727, at *8 (M.D. Pa.
Sept. 30, 2015) (citing Solan v.
Zickefoose, 530 F. App’x 109, 110 (3d
Cir. 2013), cert. dismissed, 134 S. Ct.
1499 (2014), reconsideration denied,
134 S. Ct. 1927 (2014) (quoting Turner
v. Safley, 482 U.S. 78, 89 (1987)). In
Aguiar, the court articulated the Turner
factors demonstrated by the Bureau’s
policy of restricting social media use by
inmates, as follows:

The first Turner factor requires a valid,
rational connection between the prison
regulation and the legitimate governmental
interest articulated to justify it. Here, the
record supports a rational connection
between controlling indirect communications
with outsiders through effectuating the
deactivation of inmates’ Facebook accounts,
and the articulated goal of promoting the
security of the prison institution and the
protection of the community . . . . The
policy . . . of restricting inmates from
accessing social media platforms as a means
to communicate with unauthorized contacts,
“is content neutral and does not work to
exclude any particular message or

expression.” Mcintyre v. Bayer, 243 F.3d 548
(9th Cir. 2000) . . . .

If the prison facility acquiesced upon
discovering that an inmate’s Facebook
account was being operated to convey
content from the inmate himself, it would
open the door to inmates communicating
with a virtually unlimited number of
individuals. Those Facebook contacts could
include other confined inmates, gang
members with whom the inmate may be
affiliated with and prohibited from
contacting, or perhaps more disturbingly
victims of the inmate’s crimes or other
individuals who may be subject to deliberate
intimidation by the inmate (or by the
inmate’s contact who controls the account,
harassing the victim in effective anonymity).
The uncontroverted evidence indicates that
administrators have determined, in their
sound discretion, that permitting inmates to
maintain Facebook accounts through third
parties would jeopardize the security and
order of the facility and would circumvent
established policies regulating
communication that enhance prison
security. . . .

With regard to the second factor, Aguiar’s
First Amendment right to communication or
association has not been impermissibly
denied, as the challenged policy leaves
ample alternatives to communicate with
friends and family. Specifically, Aguiar
retains the use of other methods of
communication with outsiders through
prison visitation, postal mail, telephone, and
TRULINCS messaging. . . . Specifically, the
First Amendment does not require ‘‘that the
government provide telephones,
videoconferencing, email, or any of the other
marvelous forms of technology that allow
instantaneous communication across
geographical distances; the First Amendment
is a limit on the exercise of governmental
power, not a source of positive obligation.”
Holloway v. Magness, No. 5:07—-00088, 2011
WL 204891, at *7 (E.D. Ark. Jan. 21, 2011).

The third Turner factor considers the
impact that the accommodation of the
asserted constitutional right will have on
Defendants. Here, the Court has considered
the consequence of accommodating the
asserted constitutional right on the allocation
of prison resources generally, the other
inmates, and the prison administration.
“When accommodation of an asserted right
will have a significant ‘ripple effect’ on
fellow inmates or prison staff, courts should
be particularly deferential to the informed
discretion of corrections officials.” Turner,
482 U.S. at 89. Permitting inmates to
effectively curate the content posted on their
Facebook pages through an authorized agent
would impose insurmountable burdens on
prison staff tasked with monitoring inmates’
communications, would require incredible
prison resources to effectively regulate, and
would undermine the infrastructure of
communication policies designed to
safeguard prison operations. In toto, these
considerations demonstrate a substantial
burden on prison officials and resources as
an impact of accommodating Aguiar’s access
to Facebook.

The fourth Turner factor, the availability of
other alternatives to effectuate the BOP’s
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objective, weights in favor of the BOP, as
Aguiar has not offered any meaningful
alternatives to Defendants’ current
arrangement of disclosing to Facebook
inmates whose Facebook accounts are
updated by third parties in violation of
Facebook’s user agreement, and more
generally of discouraging inmates from
gaining access to social media platforms in
order to communicate with unauthorized
contacts.

In sum, the Turner factors weigh in favor
of the BOP’s informal policy of restricting
inmates from maintaining social media
platforms such as Facebook, as the decision
to notify Facebook upon discovering an
inmate with an active Facebook account does
not impermissibly curtail an inmate’s right to
communicate with persons outside the
prison. As Aguiar has not alleged the
deprivation of a constitutional right,
Defendants are entitled to qualified
immunity with respect to these First
Amendment claims.

Aguiar v. Recktenwald, 2015 WL
5829727, at *9. In addition, several
states currently have provisions in law
or policies prohibiting prisoners from
accessing social media. See, e.g., Ala.
Code 14-11-70 (2013); Texas
Department of Criminal Justice Offender
Orientation Handbook, Ch. 1, IIl. N., p.
24 (Apr. 2016); New Mexico Corrections
Department Policy CD—044005, internet
Use, page 5, M.1. (May 20, 2015); North
Carolina Department of Public Safety,
Prisons, Policy & Procedures, General,
B.0300 Inmate Conduct Rules (y)(2)
(July 10, 2013).

We further propose to include
language necessary to enable the Bureau
to target and eliminate inmates’ use of
fund transfer services like CashApp.
When inmates use these services to send
and receive money, Bureau staff are
unable to monitor those transfers.
CashApp and similar applications
employ encryption technology that
enables inmates to avoid detection,
allowing them to use these platforms for
unlawful purposes such as money
laundering. Without the ability to
closely monitor fund transfers using
CashApp and similar applications,
Bureau staff are unable to advise and
assist other federal, state, and local law
enforcement entities with identifying
criminal or potentially criminal activity
in which a particular inmate is engaged.
Thus, inclusion of this language will
provide us with a tool to disincentive an
inmate’s use of these fund transfer
services and to hold inmates
accountable for violating the prohibition
against such use.

Addition of code 195, regarding use of
video visits to commit or aid in the
commission of a criminal act or any
other Greatest category prohibited act.

We propose to add a Greatest Severity
Level prohibited act code (195) for use

of video visits to commit or aid in the
commission of a criminal act or any
other Greatest category prohibited act.
The Bureau adds this code to account
for advances in technology that have
allowed for the use of video visiting by
inmates as an alternative to telephonic
communication and visiting room
visitation. This code is necessary to
discipline for infractions similarly to
current code 196, “use of the mail for
an illegal purpose or to commit or
further a Greatest category prohibited
act;” and 197, “use of the telephone for
an illegal purpose or to commit or
further a Greatest category prohibited
act.”

Expansion of code 196, regarding use
of the mail for an illegal purpose.

Current code 196 allows for discipline
for use of the mail for an illegal purpose
or to commit or further a Greatest
category prohibited act. We propose to
expand this code to include misuse of
any form of electronic mail and
messaging, including messaging through
the TRULINCS system. The Bureau
makes this addition to account for
advances in technology that have
allowed for the use of electronic mail by
inmates as an alternative to written
correspondence and telephone
communication. This change is
necessary to discipline for infractions
similarly to current code 196, “use of
the mail for an illegal purpose or to
commit or further a Greatest category
prohibited act;”” and 197, “use of the
telephone for an illegal purpose or to
commit or further a Greatest category
prohibited act.”

Clarification of code 201, regarding
fighting.

We propose to modify this code to
clarify that the term “fighting” is
defined as a hostile physical or verbal
encounter between two or more persons.
This is more descriptive than the
previous code description, which was
simply “fighting with another person.”
No other changes are made in the
substance or application of this code.

Addition of code 202, regarding
possession of forms used in fraudulent
filing.

We propose to create a new code 202
prohibiting possession of any forms that
may be used in the fraudulent filing of
Uniform Commercial Code (UCC) liens
and prohibiting any attempt to publicly
disclose the private information of
others for unlawful purposes.

For several years, inmates have been
filing fraudulent liens against Bureau
staff, typically alleging that a particular
Bureau staff member is financially
indebted to the inmate because of
something the Bureau staff did or did
not do. Inmates frequently file these

liens under the purported authority of
the UCC, which has been adopted by
most states.

Under the UCG, a creditor files a
financing statement with the required
state office. This financing statement
creates a lien. To remove the lien, the
creditor must file a formal amendment.
When Bureau legal staff learn that a lien
has been filed against a staff member,
they file a demand letter requesting to
have the lien removed. If the inmate
refuses to remove the lien, the Bureau
staff may file a document contesting the
lien. Specifically, the UCC provides a
debtor the opportunity to file a
correction on a record that is believed
to be inaccurately or wrongfully filed.
The filing of a correction statement does
not invalidate the original financing
statement but does serve to alert anyone
searching the records for the debtor’s
name that this financing statement is
contested.

Filing fraudulent liens or attempting
to disclose the private information of
others is prohibited by the Court
Security Improvement Act of 2007 (Pub.
L. 110-177, Jan. 7, 2008). That Act
added two new provisions to the
Federal Criminal Code: 18 U.S.C. 1521,
which established a criminal offense for
filing, attempting to file, or conspiring
to file, a false lien or encumbrance
against the real or personal property of
a Federal Judge or Federal law
enforcement officer; and 18 U.S.C. 119,
which established a criminal offense for
making publicly available ‘“‘restricted
personal information” about a covered
person” with the intent to threaten,
intimidate, or incite a crime of violence
against such person. Such information,
as defined in that section, includes an
individual’s Social Security number,
home address, home phone number,
mobile phone number, personal email,
or home fax number. The definition of
“covered persons” in 18 U.S.C.
119(b)(2) includes court officers, jurors,
witnesses, informants, and Federal law
enforcement officers, which includes
Bureau of Prisons staff.

The Bureau’s current regulations
explain, in 28 CFR 500.1(h), that
contraband is material prohibited by
law, regulation, or policy that can
reasonably be expected to cause
physical injury or adversely affect the
safety, security or good order of the
facility or protection of the public. The
filing of fraudulent liens and the
possession of documents that contain
another’s restricted personal
information impacts the security and
good order of Bureau facilities.

Federal courts have upheld
prohibition of UCC forms and
documents related to UCC filings, as
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contraband. For instance, in Edmonds v.

Sobina, 296 F. App’x 214 (3d Cir. 2008),
the court held that discipline imposed
upon a federal inmate in unauthorized
possession of UCC filing forms did not
implicate any constitutionally protected
liberty interest. 296 F. App’x 217-18.
The court upheld the Bureau’s policy of
restricting possession of such items as
contraband, indicating that this
restriction did not violate the inmate’s
First Amendment right to possess legal
materials. Id.; see also Monroe v. Beard,
536 F.3d 198 at 207-09 (3d Cir. 2008)
(upholding Pennsylvania DOC
prohibition of UCC forms, indicating
that possession of such forms
“demonstrates the considerable ‘ripple
effect’ that accommodating the
plaintiff’s right to possess these items
may have on DOC resources and on
guards and DOC employees if other
inmates were to successfully file false
liens.”); Dantzler v. Beard, No. 09-275,
2010 WL 1008294, *10 (W.D. Pa. Mar.
15, 2010) (Pennsylvania Department of
Corrections confiscation of an inmate’s
UCC materials “did not violate his
procedural due process rights because,
as a matter of law, Plaintiff has no
property rights in UCC materials.”);
Lawson v. Stephens, No. 7:15-173, 2018
WL 10731584, at *1 (N.D. Tex. June 22,
2018) (Texas Department of Correction
policy restricting inmate possession of
UCC materials “does not violate
plaintiff’s First Amendment right to
possess legal materials . . . .”); Torres
v. Fla. Dep’t of Corr., 742 F. App’x 403
(11th Cir. 2018) (Florida Department of
Corrections ‘“‘rule permitting
confiscation of inmate’s UCC forms was
reasonably related to legitimate
penological interest in preventing
prisoners from filing fraudulent UCC
liens, and thus the rule did not violate
inmate’s First Amendment rights.”).

Additionally, in United States v.
Martin, 356 F. Supp. 2d 621 (W.D. Va.
2005), the court held that imposition of
a permanent injunction barring federal
inmates from filing financing statement
or liens without prior court approval
was warranted, where inmates had filed
meritless financing statements against
federal judges and Bureau officials for
purpose of intimidation and
harassment, and where inmates
continued to try to file liens against
other federal officials involved in their
cases after the government filed suit. Id.
at 628-29.

For these reasons, the Bureau now
proposes to prohibit inmate possession
of any forms that may be used in the
fraudulent filing of UCC liens and any
attempt to publicly disclose the private
information of others for unlawful
purposes.

Clarification of code 203, regarding
threatening.

Current code 203 prohibits
threatening another with bodily harm or
any other offense. The Bureau now
proposes to modify this code to clarify
the prohibited conduct as
communicating an intent to jeopardize
the safety, security, and orderly
operation of a Bureau facility, protection
of the public, or the person or property
of another. No substantive or
application changes are made to this
code.

Clarification of code 204, regarding
extortion and blackmail.

Current code 204 prohibits extortion;
blackmail; protection; demanding or
receiving money or anything of value in
return for protection against others, to
avoid bodily harm, or under threat of
informing. The Bureau now proposes to
modify this code to clarify the
prohibited conduct as extortion,
blackmail, or otherwise demanding or
receiving anything of value using actual
or threatened force, violence, fear, or
intimidation. No change is made to the
substance or application of this rule.

Reservation of code 205, regarding
sexual acts.

We propose to delete this code as
explained above.

Reservation of code 206, regarding
making sexual proposals or threats to
another.

We propose to delete this code as
explained above.

Addition of code 210, regarding
possession of sexually explicit material.

We propose to create a new code 210
prohibiting possession of sexually
explicit material. Possession of sexually
explicit and sexually provocative
images, writings, or other materials can
pose a danger to the security of the
institution. Also, the presence of these
materials in Bureau facilities creates a
sexualized work environment, which is
potentially disturbing to staff
conducting routine searches of inmate
property. This is particularly a concern
when inmates openly display sexually
provocative images in their cells.
Furthermore, this is also a concern for
inmates under specific correctional
management plans relating to sexual
offenses or under treatment for
disorders related to sexual dysfunction,
as ongoing possession of sexually
explicit images or documents is a risk
factor for recidivism and
counterproductive to rehabilitation.

Current Bureau regulations in 28 CFR
part 540 prohibit inmates from receiving
sexually explicit material. See, e.g., 28
CFR 540.14(d)(7) (correspondence may
be rejected if it is “[s]exually explicit
material (for example, personal

photographs) which by its nature or
content poses a threat to an individual’s
personal safety or security, or to
institution good order . . .”); 28 CFR
540.71(b)(7) (an incoming publication
may be rejected if it ““is sexually explicit
material which by its nature or content
poses a threat to the security, good
order, or discipline of the institution, or
facilitates criminal activity.”).

Additionally, 28 CFR 540.72 explains
the statutory restriction requiring return
of commercially published information
or material that is sexually explicit or
features nudity. This derives from
repeated Congressional mandates
against making such information or
material available to inmates. See 18
U.S.C. 4042 note (“Sexually Explicit
Commercially Published Material”).2 In
section 540.72(b)(4), “‘sexually explicit”
is defined as ““a pictorial depiction of
actual or simulated sexual acts
including sexual intercourse, oral sex,
or masturbation.”

As indicated above in relation to
revised code 114, the Bureau recognizes
the definition of “sexually explicit
conduct” in 18 U.S.C. 2256(2)(A), which
is as follows:

. . “sexually explicit conduct” means
actual or simulated—

(i) sexual intercourse, including
genital-genital, oral-genital, anal-genital,
or oral-anal, whether between persons
of the same or opposite sex;

(ii) bestiality;

(iii) masturbation;

(iv) sadistic or masochistic abuse; or

(v) lascivious exhibition of the anus,
genitals, or pubic area of any person;

As indicated, the Bureau defines
“materials” as any pictorial depiction,
to include photos, drawings, digitally or
computer-manipulated image, or other
visual depictions (i.e., collages, posters).
Therefore, this code seeks to prohibit
inmate possession of visual depictions
of actual or simulated sexual

2 Public Law 107-77, Title VI, sec. 614, Nov. 28,
2001, 115 Stat. 801, provided that:

Hereafter, none of the funds appropriated or
otherwise made available to the Federal Bureau of
Prisons may be used to distribute or make available
any commercially published information or
material to a prisoner when it is made known to the
Federal official having authority to obligate or
expend such funds that such information or
material is sexually explicit or features nudity.

Similar provisions were contained in the
following prior Appropriations Acts:

Public Law 106-553, §1(a)(2) [§ 614], Dec. 21,
2000, 114 Stat. 2762A—-106.

Public Law 106-113, Div. B, § 1000(a)(1) [Title VI,
§615], Nov. 29, 1999, 113 Stat. 1501A-54.

Public Law 105-277, Div. A, §101(b) [Title VI,
§614], Oct. 21, 1998, 112 Stat. 2681-113.

Public Law 105-119, Title VI, § 614, Nov. 26,
1997, 111 Stat. 2518.

Public Law 104-208, Div. A, §101(a) [Title VI,
§614], Sept. 30, 1996, 110 Stat. 3009-66.
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intercourse, bestiality, masturbation,
sadistic or masochistic abuse, or
lascivious exhibition of the anus,
genitals, or pubic area of any person.

By adding this code, we seek to
reduce currently prohibited behaviors to
clarify that the possession of sexually
explicit material poses a potential harm
to staff by creating and maintaining a
sexually hostile work environment, and
to the community when sexual
offenders persist in conduct contrary to
rehabilitation goals.

Combination of current code 212,
regarding group demonstrations; current
High Severity Level code 213,
encouraging others to refuse to work or
to participate in a work stoppage; and
current Moderate Severity Level code
336, circulating a petition.

We propose to combine current code
212, regarding group demonstrations,
current High Severity Level code 213,
encouraging others to refuse to work or
to participate in a work stoppage, and
current Moderate Severity Level code
336, circulating a petition. Each of these
codes describes prohibited conduct
which may be described as participating
in or promoting others to participate in
unauthorized conduct as a group.
Therefore, we propose to create a new
code 212, which would prohibit
participating or promoting others to
participate with two or more persons in
unauthorized behavior, whether
planned or unplanned (including, but
not limited to, unauthorized work
stoppage or refusal to work or eat, group
demonstrations, sit-ins, creating or
circulating a petition, etc.).

Prohibiting participation by two or
more inmates in authorized behavior,
such as circulating petitions, for
instance, to maintain control over group
activity by prisoners is a reasonable
response to a legitimate penological
concern. See Duamutef v. O’Keefe, 98
F.3d 22, 24 (2d Cir. 1996) (explaining
that as long as individual grievance
procedures are available, prisons may
bar circulation of petitions); Wolfel v.
Morris, 972 F.2d 712, 716 (6th Cir. 1992)
(“[1]t seems clear that a prison does not
violate a prisoner’s rights by refusing to
allow circulation of petitions.”). If the
group behavior is coupled with a
demonstrated and evidenced threat to
the safety, security, or good order of the
facility or protection of the public, the
penological concern is heightened and
the necessity of disciplining such
activity is even greater.

The appropriate, legally authorized
method for inmates to formally grieve
prison conditions is through the
Administrative Remedy Program,
described in 28 CFR part 542. Under
this Program, every inmate can raise

individual complaints and receive three
levels of review (at the institution,
Region, and Central Office levels).

Inmate petitions, group
demonstrations, sit-ins, and other such
group behavior are prohibited because
these behaviors involve multiple
inmates with goals of contravening
prison operations and management, and
as such, these activities pose a special
risk of disruption that does not exist
through the sanctioned, individual
administrative remedy complaint
system. Such unauthorized group
conduct threatens the safety, security,
and good order of the facility and the
protection of the public. This behavior
not only poses serious security risks, but
also undermines the effectiveness and
legitimacy of the Administrative
Remedy Program

Clarification of code 216, regarding
giving or offering an official or staff
member a bribe, or anything of value.

We propose to make a minor
modification to this code to clarify that
the prohibited conduct is giving or
offering a staff member something of
value to persuade or induce favor or
action, not simply giving anything of
value without such an expectation. This
is a more accurate statement of the
problematic conduct. We do not
propose to make substantive or
application changes to this code.

Clarification of code 218, regarding
destroying property.

Currently, code 218 prohibits
destroying, altering, or damaging
government property, or the property of
another person, having a value in excess
of $100.00, or destroying, altering,
damaging life-safety devices (e.g., fire
alarm) regardless of financial value. We
propose to make minor edits to the
language of this code to clarify that the
prohibited conduct is destroying,
altering, or damaging any of the
following: property valued over $100.00
belonging to the government or another
person; or property necessary for the
protection of life and/or safety (e.g., fire
alarms), regardless of financial value.
This proposal does not make
substantive changes or changes in
application of the code.

Modification of code 219, regarding
stealing and theft (including data
obtained through the unauthorized use
or access to any media or equipment on
which electronic data is stored).

We propose to modify High Severity
Level prohibited act code 219 regarding
stealing and theft to include theft of data
obtained through unauthorized use or
access to any media or equipment on
which electronic data is stored. Inmates
have previously been able to
compromise certain electronic storage

systems to obtain unauthorized
information to “check the paperwork”
of other inmates—i.e., to find out
confidential information about another
inmate for the purpose of targeting that
inmate based on that confidential
information. Targeting of other inmates
based on this confidential information,
in turn, presents safety and security
concerns for inmates and staff due to the
possibility of violence or other unlawful
acts being committed upon the inmate
whose confidential information was
stolen.

Modification of code 221, regarding
being in an unauthorized area with a
person of the opposite sex without staff
permission.

We propose to modify the High
Severity Level prohibited act code 221,
being in an unauthorized area with a
person of the opposite sex without staff
permission, to clarify that inmates will
be disciplined for being in an
unauthorized area without staff
permission with any other person,
regardless of sex. This is a more
accurate statement of the prohibited
conduct and will not change the
application of this code.

Modification of code 224, regarding
assault that does not involve serious
physical injury.

Currently, this code prohibits
assaulting any person, but also contains
a parenthetical explanation that the
code should only be used when “less
serious physical injury or contact has
been attempted or accomplished.”
Rather than leave it to the discretion of
staff to determine whether injuries are
“less serious,” we propose to modify
this code to prohibit an assault of any
person that does not involve serious
physical injury, including non-
consensual touching.

We also propose this modification to
more clearly distinguish the behavior
prohibited by this code, which is in the
High Severity Level category, from the
proposed revision to Greatest Severity
Level code 101, which prohibits assault
and/or battery of any person involving
serious physical injury, or an armed
assault on the institution’s secure
perimeter.

The revised code 224 also prohibits
non-consensual touching, which is
currently encompassed by code 229,
sexual assault of any person, involving
non-consensual touching without force
or threat of force. Code 229 will be
reserved, as this prohibited conduct is
proposed to be encompassed by revised
code 224 and possibly revised code 114.

Modification of code 228, regarding
tattooing or self-mutilation.

We propose to modify the High
Severity Level prohibited act code 228,
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tattooing or self-mutilation, to clarify
that inmates will be disciplined for
body modification, including but not
limited to tattooing and piercing, and
possession of any paraphernalia and/or
tools for the use of any form of body
modification. The code description will
also include the caveat that this code
shall not be applied to acts of self-
directed violence (e.g., cutting).

This addition reflects the seriousness
of the conduct, the disruptive nature of
possession of such items, and the
potential health concerns resulting from
improper use. However, we also add the
caveat that this code is not to be used
in any instance involving self-directed
violence or harm. This clarification
reflects the Bureau’s recognition that an
inmate’s mental health symptoms,
including acute symptoms of
withdrawal from drugs or other
addictive substances, should not result
in disciplinary sanctions.

Reservation of code 229, regarding
sexual assault of any person, involving
non-consensual touching without force
or threat of force.

We propose to delete this code as
explained above.

Addition of code 230, regarding
possession and/or use of tobacco or
related paraphernalia.

Currently, code 331 allows for
discipline for possession, manufacture,
introduction, or loss of a non-hazardous
tool,” including “smoking apparatus
and tobacco in any form where
prohibited . . .” [Emphasis added]. We
propose to remove the phrase “smoking
apparatus and tobacco in any form
where prohibited” and transfer it into
new code 230. We also propose to
clarify that smoking apparatus and
tobacco in any form may include, but is
not limited to, such items as vape
devices and other non-conventional
forms of delivery.

Increasing the severity level of
possession and/or use of tobacco or
related paraphernalia underscores the
seriousness of the offense. This is
necessary because since the last revision
of the prohibited act codes, 28 CFR
551.163 codified the prohibition of
possession of smoking apparatus and
tobacco in any form, unless as part of an
authorized religious activity.
Furthermore, since the last revision of
this code, the use of alternate forms of
delivery, such as vape pens, has become
more prevalent among inmates in
Bureau facilities, leading to further
introduction of this type of prohibited
contraband and increased security
issues.

Modification of code 231, regarding
requesting, demanding, pressuring, or
otherwise intentionally creating a

situation, which causes an inmate to
produce or display his/her own court
documents for any unauthorized
purpose to another inmate.

We propose to make two
modifications to code 231. We first
propose to amend the language of the
offense code to more accurately focus on
the coercive behavior involved when an
inmate seeks to obtain another inmate’s
personal court documents and
information for unauthorized purposes.
We also propose to include language
clarifying that some documents beyond
“court documents” should be included
as part of this code. Sensitive
information about a particular inmate
(including Walsh Act information) may
appear on court documents or on non-
court documents, including, but not
limited to, PATTERN scoresheets. We
therefore propose to revise the code to
clarify that the prohibited conduct is
requesting, demanding, pressuring, or
otherwise creating a situation that
causes an inmate to produce or display
their own court documents or other
documents (e.g., PATTERN scoresheets)
that contain information about the
inmate’s current or prior offense(s) for
any unauthorized purpose to another
inmate.

Addition of code 232, regarding
introduction of any unauthorized non-
hazardous item or contraband.

We propose to add a new High
Severity Level prohibited act code 232,
to underscore the seriousness of
introducing unauthorized items (i.e.,
contraband) into a correctional setting.
Introduction of unauthorized items
cannot be monitored for their potential
in creating a hazardous environment for
both staff and inmates; even seemingly
harmless, non Bureau-purchased items
like cosmetic products or cleaning
supplies may contain harmful chemicals
or other dangerous substances that pose
health, safety, and security risks to all
individuals within the correctional
setting.

Another institutional security
consideration involves the unintended
consequences of introduction of certain
contraband into a correctional facility,
including the creation or perpetuation
of an unauthorized series of financial
transactions. One example includes an
inmate obtaining cosmetic items and
dietary supplements and then marking
up the price substantially to sell to other
inmates who are unable to purchase
such items through the official
commissary. Then, the inmate who
purchases the contraband from another
inmate may owe a debt, which, if left
unpaid, can create the precise type of
volatile situation that may cause

violence to erupt and risk the safety of
both inmates and staff.

This new code is designed to thwart
contraband introduction and minimize
the risks to the health and safety of
Bureau inmates, staff, and members of
the public.

Addition of code 235, regarding
communicating gang affiliation,
participating in gang-related activities,
and possession of paraphernalia
indicating gang affiliation.

We propose to increase the severity
level of current code 335,
communicating gang affiliation,
participating in gang-related activities,
or possession of paraphernalia
indicating gang affiliation, from the
Moderate Severity Level category to the
High Severity Level category. This
change is proposed to underscore the
seriousness of the offense, as the
existence of gangs jeopardizes the
safety, security, and good order of
Bureau facilities.

Addition of code 294, regarding
unauthorized use of social media.

We propose to create a new High
Severity Level prohibited act code (294)
for accessing, using, or maintaining
social media, or directing others to
establish or maintain social media
accounts on the inmate’s behalf
(including, but not limited to the
following: Facebook, Twitter, Instagram,
Snapchat, TikTok, etc. or any
successor). In contrast to proposed code
194, code 294 acts will not involve
commission or aid in the commission of
any criminal act or any Greatest
category prohibited act.

Addition of code 295, regarding use of
video visits for abuses other than
criminal activity.

We propose to create a new High
Severity Level prohibited act code
which prohibits use of video visits for
abuses other than criminal activity,
including, but not limited to, conduct
that circumvents established video visit
session monitoring procedures; conduct
that permits communication with
individuals other than the authorized
visitors; conduct that would be
unauthorized if it were to occur in an
in-person visiting room; or use of the
video session to commit or further
another High category prohibited act.

We propose the addition of this code
to deter abuses of any video visiting
system in place at a Bureau facility,
such as sharing passwords, not logging
off the system, nudity; and/or use of
visual and/or verbal communicated
actions by the inmate or approved
contact such as hand/body gestures
outside of general sign language.
General sign language is not limited to
American Sign language and includes
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“home signs”’—i.e., communicative
gestures invented or created by a Deaf
person within their own family—as well
as other visual or tactual
communication forms that might be
used by certified Deaf interpreters or
other individuals who are Deaf or Hard
of Hearing. General sign language does
not include gang signs/signals, sexual
acts/gestures/innuendos, prohibited
substance/drug use, etc.

The Bureau adds this code to account
for advances in technology that have
allowed for the use of video visiting by
inmates as an alternative to telephonic
communication and visiting room
visitation. This code is necessary for
infractions similar to those addressed by
codes 296 and 297, which address
similar conduct for use of the mail and
telephone for such abuses “other than
criminal activity which circumvent”
monitoring or to “commit or further a
High category prohibited act.”

Expansion of code 296, regarding use
of the mail for abuses other than
criminal activity.

Current code 296 allows for discipline
for use of the mail for abuses other than
criminal activity that circumvent mail
monitoring procedures (e.g., use of the
mail to commit or further a High
category prohibited act, special mail
abuse; writing letters in code; directing
others to send, sending, or receiving a
letter or mail through unauthorized
means; sending mail for other inmates
without authorization; sending
correspondence to a specific address
with directions or intent to have the
correspondence sent to an unauthorized
person; and using a fictitious return
address in an attempt to send or receive
unauthorized correspondence).

We propose to expand this code to
include misuse of any form of electronic
mail and messaging, including, but not
limited to, messaging through the
TRULINCS system. The Bureau makes
this addition to account for advances in
technology that have allowed for the use
of electronic mail by inmates as an
alternative to written correspondence
and telephone communication. This
change is necessary to discipline for
infractions similarly to current code
296, and 297, “Use of the telephone for
abuses other than illegal activity which
circumvent the ability of staff to monitor
frequency of telephone use, content of
the call, or the number called; or to
commit or further a High category
prohibited act.”

Reservation of code 300, regarding
indecent exposure.

We propose to delete this code as
explained above.

Clarification of code 313, regarding
lying or providing a false statement to
a staff member.

We propose to modify this code to
clarify that the prohibited conduct is
providing a false statement to a staff
member and includes feigning illness.
This is a more accurate description of
the prohibited behavior. Adding
feigning illness to this code will serve
to deter false inmate reports of illness,
which not only subvert the inmate’s
rehabilitative programming
requirements, but also have the
potential to unnecessarily burden both
staff and medical professionals and
cause unnecessary expenditures.

Combination of code 324, regarding
gambling, with code 325, preparing and
conducting a gambling pool, and code
326, possession of gambling
paraphernalia.

We propose to combine these three
codes into one code 324, describing the
prohibited conduct as gambling,
possession of gambling paraphernalia,
or preparing or conducting a gambling
pool. The previous separation of these
three types of conduct was unnecessary,
as the conduct described is
interconnected.

Clarification of code 331 to remove
reference to smoking “where
prohibited.”

Currently, code 331 prohibits
possession, manufacture, introduction,
or loss of a non-hazardous tool,
equipment, supplies, or other non-
hazardous contraband (tools not likely
to be used in an escape or escape
attempt, or to serve as a weapon capable
of doing serious bodily harm to others,
or not hazardous to institutional
security or personal safety) (other non-
hazardous contraband includes such
items as food, cosmetics, cleaning
supplies, smoking apparatus and
tobacco in any form where prohibited,
and unauthorized nutritional/dietary
supplements)” [Emphasis added].

We propose to remove the phrase
“smoking apparatus and tobacco in any
form where prohibited”” and increase
the severity level of this prohibited
conduct to create High Severity code
230. We also eliminate/delete code
332—Smoking where prohibited,
because smoking apparatus is
prohibited and smoking is functionally
disallowed for inmates unless part of an
authorized religious activity. See 28
CFR 551.162—-.163.

We also propose to streamline the
conduct description in this code to
prohibit possession, manufacture or loss
of a non-hazardous item or contraband,
further explaining in the parenthetical
that the term ‘“non-hazardous item or
contraband” includes, but is not limited

to, items not likely to be used in an
escape; items not likely to serve as a
weapon capable of doing serious bodily
harm to others; items not hazardous to
institutional security or personal safety;
unauthorized food, cosmetics, cleaning
supplies, and unauthorized nutritional/
dietary supplements.

Reservation of code 332, regarding
smoking where prohibited.

We propose to delete this code as
explained above.

Reservation of code 335, regarding
communicating gang affiliation;
participating in gang related activities;
possession of paraphernalia indicating
gang affiliation.

We propose to delete this code as
explained above.

Addition of code 337, increasing
severity level for code 404, regarding
using abusive or obscene language.

We propose to increase the severity
level of Low Severity Level code 404,
using abusive or obscene language, to
Moderate Severity Level prohibited act
code 338. This code will be moved to
the 300 level because, as will be
explained below, we propose to
eliminate the Low Severity Level
prohibited act code (400) series entirely.
We note that this code does not apply
to use of abusive or obscene language
uttered or written by an inmate with a
relevant disability (e.g., Tourette
Syndrome).”

Addition of code 338, increasing
severity level for codes 407 & 409,
regarding conduct with a visitor in
violation of Bureau regulations and
unauthorized physical contact (e.g.,
kissing, embracing).

We propose to increase the severity
level of Low Severity Level code 407
and 409 for inappropriate conduct in
the visiting room. These codes would
combine to become Moderate Severity
Level prohibited act code 338,
“unauthorized conduct in the visiting
room (e.g., kissing, embracing, etc.).”
Also, as explained below, we propose to
eliminate the Low Severity Level
prohibited act code (400) series entirely.
These changes will be further explained
below.

Addition of electronic mail to code
396, regarding use of the mail for abuses
other than criminal activity.

Current code 396 allows for discipline
for use of the mail for abuses other than
criminal activity that do not circumvent
mail monitoring; or use of the mail to
commit or further a Moderate category
prohibited act. We propose to add
“electronic mail” to this code to account
for advances in technology that have
allowed for the use of electronic mail by
inmates as an alternative to written
correspondence and telephone
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communication. The term “electronic
mail” shall include any form of
electronic mail and messaging,
including, but not limited to, messaging
through the TRULINCS system. This
change is necessary for infractions
similar to those addressed by code 396,
for misuse of the mail.

Reservation of code 397, regarding
use of the telephone for abuses other
than illegal activity which do not
circumvent the ability of staff to monitor
frequency of telephone use, content of
the call, or the number called; or to
commit or further a Moderate category
prohibited act.

We propose to delete this prohibited
act code because it has been misused to
prohibit conduct that actually has
already circumvented the ability of staff
to monitor telephone use, rather than
activity that has the potential to
circumvent monitoring.

This code had been misunderstood as
a less-severe version of code 297, which
allows for discipline of conduct that
circumvents monitoring for an illegal
purpose. Inmates have been identified
as having committed prohibited acts
that would result in circumvention of
telephone monitoring but did not
actually result in circumvention of
monitoring. These inmates were then
downgraded or shown leniency by being
charged with a 397-level code instead of
the appropriate 297-level code. For this
reason, we eliminate the 397 code to
avoid confusion and to clarify that
inmates should be disciplined for any
conduct that may circumvent the ability
of staff to monitor communications,
regardless of whether monitoring is
actually circumvented.

Reservation of the Low Severity Level
prohibited act codes (400 series).

We propose to delete the Low
Severity Level prohibited act code (400)
series entirely. Currently, there are six
active codes listed, which we propose to
remove for the following reasons:

402 Malingering, feigning illness.”
We propose to remove this prohibited

act code because malingering does not
typically require disciplinary action.
However, because feigning an illness
equates to lying or providing a false
statement to a staff member, we have
incorporated that portion of this code
into code 313 above.

404 Using abusive or obscene
language.” As described earlier, we
propose to increase the severity level of
Low Severity Level code 404, using
abusive or obscene language, to
Moderate Severity Level prohibited act
code 337. Further, because we have
significantly reduced the level of
disciplinary segregation sanction that
may be imposed for the Moderate
Severity Level prohibited act codes, it
must be noted that moving this conduct
from the “Low” to the “Moderate”
category does not change the severity of
potential sanctions that may be
imposed. Further, staff will be
instructed that the inmate’s level of
misconduct must be greater than that
previously triggering an incident report
for a “Low” prohibited act code.

407 Conduct with a visitor in
violation of Bureau regulations” and
409 Unauthorized physical contact
(e.g., kissing, embracing).” As described
earlier, we propose to increase the
severity level of Low Severity Level
code 407 and 409 for inappropriate
conduct in the visiting room. These
codes would combine to become
Moderate Severity Level prohibited act
code 338, “‘unauthorized conduct in the
visiting room (e.g., kissing, embracing,
etc.).”

Because we have significantly
reduced the level of disciplinary
segregation sanction that may be
imposed for the Moderate Severity Level
prohibited act codes, it must be noted
that moving this conduct from the
“Low” to the “Moderate” category does
not change the severity of potential
sanctions that may be imposed. Because
we increase the seriousness of the
offense, staff will be instructed that the
inmate’s level of misconduct must be

greater than that previously triggering
an incident report for either of the two
previous 400-level “Low” prohibited act
codes.

498 Interfering with a staff member
in the performance of duties most like
another Low Severity prohibited act”
and “499 Conduct which disrupts or
interferes with the security or orderly
running of the institution or the Bureau
of Prisons most like another Low
Severity prohibited act.”” Both of these
codes indicate that they are “to be used
only when another charge of Low
Severity is not accurate. The offending
conduct must be charged as ‘most like’
one of the listed Low Severity
prohibited acts.” We propose to
eliminate these codes because they are
vague and because the conduct
described is more accurately specified
by other codes listed in the Greatest,
High, and Moderate Severity prohibited
act codes.

Because we propose to delete the Low
Severity Level, we likewise propose to
delete language relating to the Low
Severity Level in Table 2 to § 541.3—
Additional Available Sanctions for
repeated Prohibited Acts Within the
Same Severity Level.

Modifications to the disciplinary
segregation sanction.

In the mid-2000s, the Bureau
experienced a spike in prison violence,
including the murder of a correctional
officer. In response, the Bureau
implemented several additional
measures, including harsher penalties
for inmates who violated disciplinary
rules. In particular, this approach
resulted in regulation changes that
increased the length of maximum
possible time for the penalties of
disciplinary segregation time (75 FR
76263, December 8, 2010; effective on
March 1, 2011).

Maximum terms of segregation under
current Bureau regulations are as
follows:

Subsequent
Severity level First offense offense(s)
(days)
Greatest (100) 12 MONths (365 daYS) ..cveereeeiieiiieiie et 545
High (200) ........... 6 months (180 days) 365
Moderate (300) ... 3 months (90 days) 180
LOW (400) .ottt Not permitted .........coooiiiiiiii e 30

After 2011, the Bureau experienced a
decline in its restrictive housing
population, which coincided with a
reduction in inmate-on-staff assaults at

Bureau facilities. The chart below
compares the number of inmates in
segregation to the total prison
population between January 2012 and

August 2021, illustrating the decline in
restrictive housing population.
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OVERVIEW OF BUREAU’S RESTRICTIVE HOUSING
[Adapted from Bureau’s SENTRY Recordkeeping System]

Change
Type of housing 01/28/12 08/05/21
Total reduction % Decline
All BUreau iNMAES ........cceiiiiiiiiiiiee e s 175,244 138,235 37,009 21.12
Total in Restrictive Housing .... 13,196 10,236 2,960 22.43
Special Housing Units (SHU) ........ 11,106 9,361 1,745 15.71
Special Management Unit (SMU) ........cccooiiiiiiiiiiiieeeee e 1,647 533 1,114 67.64
Administrative Maximum (ADX) ......cccooiriiririenenee e 443 342 101 22.80

As a result of the decline in
imposition of the disciplinary
segregation sanction, the Report
recommended that the Bureau reduce
the maximum time an inmate can be
placed in segregation as a sanction for

a disciplinary infraction. The Report
recommended elimination of the
disciplinary segregation sanction for all
400-level prohibited acts, and for an

Bureau reclassify some 300-level
prohibited acts as 200-level acts due to
the more serious nature of these
offenses. The following chart illustrates

inmate’s first adjudicated violation of all the recommendations of the Report:

300-level prohibited acts, and that the

Current maximum penalties Proposed maximum penalties
Offense type First offense Subsequent First offense Subsequent
(days) (days) (days) (days)
TOO0-LEVEI ...t e 365 545 60 90
200-Level (HIgh) ..cceooee e 180 365 30 60
B00-LEVEI ... s 0 180 0 15
400-LEVEI (LOW) ..ottt 0 30

Therefore, the Bureau now proposes
that maximum penalties for disciplinary
segregation sanctions for Greatest, High,
and Moderate prohibited act codes be
decreased as suggested in the Report
(see chart above). This would effectively
undo the change to disciplinary
segregation sanction maximums made
by the final rule of 2011.

This change would result in changes
to 28 CFR 541.3, Table 1 to § 541.3—
Prohibited Acts and Available
Sanctions, in the “Available Sanctions”
listed for each severity level prohibited
acts category. The disciplinary
segregation sanction is listed in each
“Available Sanctions” sub-table as item
C. and would be modified according to
the chart shown above. Likewise, 28
CFR 541.3 Table 2 to § 541.3—
Additional Available Sanctions for
Repeated Prohibited Acts Within the
Same Severity Level, would be similarly
modified to reflect the chart shown
above.

Changes to Loss of Privilege
Sanctions.

In 28 CFR 541.3 Table 1 to § 541.3—
Prohibited Acts and Available
Sanctions, each severity level of
prohibited act codes is followed by a
table listing available sanctions that may
be imposed on inmates if they are found
to have committed those acts by DHOs.
One such sanction found in each table
is the “loss of privileges” sanction. In
each “available sanctions” list, the “loss
of privileges” sanction is followed by a

descriptive parenthetical, as follows:
“Loss of privileges (e.g., visiting,
telephone, commissary, movies,
recreation).”

We now propose to add to that
descriptive parenthetical the following
additional examples of privileges that
may be removed as a potential sanction:
video visits, electronic device(s), and
the use of electronic mail and messaging
of any kind, including, but not limited
to, through the TRULINCS system. We
add these terms to accommodate
advances in technology and to clarify
that the Bureau views these items as
privileges for inmates. However, the
Bureau emphasizes that none of these
sanctions should affect an inmate’s right
to counsel and the ability of an inmate
to meet or otherwise communicate with
counsel. Accordingly, the Bureau
clarifies that no employee may impose
as a sanction any measure whatsoever
that restricts an inmate’s right of access
to counsel.

Amendments to Table 2 to § 541.3—
Additional Available Sanctions for
Repeated Prohibited Acts Within the
Same Severity Level.

In addition to eliminating references
to Low Severity Level (400-series)
prohibited acts as described above, we
propose the following changes to Table
2: First, we propose to change second
column heading from “Time period for
prior offense (same code)” to “Time
period for Prior Offense (same severity
level).” We make this change because it

has been misinterpreted as applying
only to commission of the same specific
code conduct. Instead, the application is
intended to apply to commission of any
prior offense within the same severity
level as the first or second offense. In
other words, if an inmate was found to
have violated code 396, some staff
mistakenly assumed that if the same
inmate then violated code 334, the
available sanctions in the table would
not apply. This proposed change is
meant to clarify that if an inmate is
found to have committed a prohibited
act in any severity level, and then
commits any other prohibited act within
the same severity level, whether it is the
same actual code number or not, the
inmate may be subject to additional
sanctions for this additional prohibited
conduct.

Second, we modify the time periods
for additional available sanctions in
each severity level to decrease the
amount of disciplinary segregation time,
as described above.

Third, to correct an oversight in
changes made to conform to the
requirements of the First Step Act of
2018, we amend Table 2 to indicate that
if an inmate commits the same Moderate
Severity Level (300-series) offense,
thereby violating the same prohibited
act code within six months, up to seven
days of FSA Earned Time Credits may
be forfeited; and if an inmate commits
a third violation of the same Moderate
Severity Level prohibited act code
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within six months, the inmate may
forfeit up to fourteen days of FSA
Earned Time Credits. This amendment
is consistent with the Bureau’s
regulations regarding FSA Earned Time
Credit, as published at 87 FR 2705 (Jan.
19, 2022). No substantive changes are
made to the sanctions as published in
that regulation; rather, language relating
to subsequent offenses of the same
prohibited act code has been moved
from Table 1 to Table 2, which is the
correct location.

Amendments to 28 CFR 541.5,
regarding the discipline process.

Currently, 28 CFR 541.5(a), describing
the incident report, explains that the
disciplinary process begins when staff
reasonably believe the inmate has
committed a prohibited act. We make a
minor stylistic edit to the language
regarding the composition of the
incident report but make no substantive
changes to this section. Likewise, we
make similar stylistic edits to language
in subparagraph (b) describing the
investigation process, but do not change
the substance of this regulation, or its
application.

Amendments to 28 CFR 541.7,
regarding unit discipline committee
review.

We propose to clarify when the Unit
Discipline Committee (UDC) will review
the incident report. Currently, 28 CFR
541.7(c) indicates that the UDC
ordinarily reviews the incident report
“within five work days after it is issued,
not counting the day it was issued,
weekends, and holidays.” Inmates and
staff found that description confusing
and problematic, due to disparity
between the time staff become aware of
incidents and when incident reports are
actually issued. At times, incident
reports cannot be issued immediately
for various reasons, including time and
attention needed to resolve the situation
that led to the incident in question.

Therefore, we propose to clarify that
the UDC will ordinarily review the
incident report within five work days
“after the day staff become aware of the
inmate’s involvement in the incident,
not counting the day staff became aware
of the inmate’s involvement, weekends,
or holidays.” This will result in more
immediate action and less confusion
regarding discipline.

We also propose to make a minor
change to 28 CFR 541.7(f), to clarify that
the UDC may not impose monetary
restitution as a sanction for inmate
disciplinary infractions. Subparagraph
(f) of 28 CFR 541.7 currently indicates
that the UDC may impose “any of the
available sanctions listed in Tables 1
and 2, except loss of good conduct
sentence credit, disciplinary

segregation, or monetary fines.” We
propose to add “monetary restitution”
to this list in order to clarify for staff
that this is a sanction that may only be
imposed at the DHO level. This is not
a change to current practice or the
substance of regulation, but rather a
technical correction.

Clarification of 28 CFR 541.8,
regarding hearings by Discipline
Hearing Officers.

We make a minor change to the
language of 28 CFR 541.8(a)(3) to clarify
that the incident report may be referred
back to the UDC for further
investigation, review, disposition, or
other action as recommended or
necessary. This more accurately states
the purpose of this section, but makes
no substantive changes or changes in
application.

II. Regulatory Analyses

Executive Orders 12866, 13563, and
14094 (Regulatory Review)

The Department has determined that
this rulemaking is a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, but it is not a
section 3(f)(1) significant action.
Accordingly, this proposed rule has
been submitted to the Office of
Management and Budget (“OMB”’) for
review. This proposed rule has been
drafted and reviewed in accordance
with Executive Order 12866,
“Regulatory Planning and Review,”
section 1(b), Principles of Regulation; in
accordance with Executive Order 13563,
“Improving Regulation and Regulatory
Review,” section 1(b), General
Principles of Regulation, and in
accordance with Executive Order 14094,
“Modernizing Regulatory Review”’.

Executive Order 12988 (Plain Language)

This proposed rule meets the
applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive
Order 12988, “Civil Justice Reform.”

Executive Order 13132 (Federalism)

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, under
Executive Order 13132, we determine
that this regulation does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5

U.S.C. 605(b)), reviewed this regulation
and certifies that it will not have a
significant economic impact upon a
substantial number of small entities for
the following reasons: This regulation
pertains to the correctional management
of inmates committed to the custody of
the Attorney General or the Director of
the Bureau of Prisons. Its economic
impact is limited to the Bureau’s
appropriated funds.

Since January 2012, the Bureau has
reduced the total number of inmates in
restrictive housing by nearly 25 percent.
The Department estimates that the
changes made by this proposed rule will
result in additional substantial
reductions in the Bureau’s restrictive
housing population. Although it is
impossible to quantify the exact size of
the future reductions, the Department
notes that other state and local
correctional systems implementing
reforms, including those jurisdictions
discussed earlier in this Report, have
reported reductions in their restrictive
housing populations in recent years by
nearly 50 percent or more.

Unfunded Mandates Reform Act of 1995

This regulation will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Congressional Review Act

This rule is not a major rule as
defined by 5 U.S.C. 804 of the
Congressional Review Act. This
regulation will not result in an annual
effect on the economy of $100,000,000
or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 541
Prisoners.

Colette S. Peters,
Director, Federal Bureau of Prisons.

Under rulemaking authority vested in
the Attorney General in 5 U.S.C. 301; 28
U.S.C. 509, 510 and delegated to the
Director, Bureau of Prisons, we propose
to amend 28 CFR part 541 as follows:
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PART 541—INMATE DISCIPLINE AND
SPECIAL HOUSING UNITS

m 1. The authority citation for part 541
continues to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4042, 4081, 4082 (Repealed
in part as to offenses committed on or after
November 1, 1987), 4161-4166 (Repealed as
to offenses committed on or after November
1, 1987), 5006—-5024 (Repealed October 12,
1984 as to offenses committed after that
date), 5039; 28 U.S.C. 509, 510.

Subpart A—Inmate Discipline Program

m 2. Revise § 541.1 to read as follows:

§541.1 Purpose.

(a) Nothing in this subpart shall be
construed to create a private right of
action or otherwise permit civil claims
for alleged violations.

(b) The purpose of the inmate
discipline program is to help ensure the
safety, security, and orderly operation of
correctional facilities, and the
protection of the public, by sanctioning
inmates who commit prohibited acts.

(c) The purpose of this subpart is to
describe the inmate discipline program
of the Federal Bureau of Prisons
(Bureau), authorized by 18 U.S.C.
4042(a)(3), and to ensure that
disciplinary sanctions will not be
imposed in a capricious or retaliatory
manner.

(d) Consistent with the Rehabilitation
Act of 1973, for all discipline cases, the
Unit Discipline Committee or
Disciplinary Hearing Officer shall
consider the individual inmate’s mental
health and disabilities when
determining the appropriateness of
sanctions.

m 3. Revise § 541.2 to read as follows:

§541.2 Application.

(a) Staff authorized to implement the
Inmate Discipline Program. For the
purposes of this subpart, “staff” means
staff authorized by the Bureau to
implement the inmate discipline
program as described in this subpart.
Residential Reentry Center employees
are staff authorized to implement the
Inmate Discipline Program.

(b) Application of the Inmate
Discipline Program. This program
applies to sentenced and unsentenced
inmates in:

(1) Bureau custody; and

(2) Any prison, institution, or facility,
including community confinement
facilities, in which persons are held in
custody by direction of, or under an
agreement with, the Bureau of Prisons.
m 4. Revise § 541.3 to read as follows:

§541.3 Prohibited acts and available
sanctions.

(a) Prohibited acts. The list of
prohibited acts is divided into three
separate categories based on severity:
Greatest; High; and Moderate.

(b) Available sanctions. The list of
available sanctions for committing
prohibited acts is listed in Table 1 to
this section—Prohibited Acts and
Available Sanctions. If you commit
repetitive prohibited acts, we can
impose increased sanctions, as listed in
Table 2 to this section—Additional
Available Sanctions for Repeated
Prohibited Acts Within the Same
Severity Level. No Bureau employee
may impose as a sanction any measure
whatsoever that restricts an inmate’s
right of access to counsel.

Table 1 to § 541.3—Prohibited Acts and
Available Sanctions

Greatest Severity Level Prohibited Acts

101 An attempted or accomplished
assault and/or battery of any person
involving serious physical injury, or an
armed assault on the institution’s secure
perimeter.

102 Escape (unauthorized departure
from custody), including, but not
limited to, any of the following:
unauthorized departure from the
buildings, lands, property or perimeter
(inside or outside) of any secure or non-
secure facility; unauthorized departure
from community confinement, work
detail, program or activity (whether
escorted or unescorted); and
unauthorized departure from any
authorized location regardless of
electronic monitoring devices.

103 Causing ignition or combustion
(including, but not limited to, fire or
explosion) which threatens serious
bodily harm; or is done in furtherance
of another Greatest Severity Level
prohibited act.

104 Possession, manufacture, or
introduction of any item that has been
weaponized (including, but not limited
to, firearms, sharpened instruments,
unauthorized blades, explosives,
ammunition, unauthorized chemicals,
or any other item that has been modified
in order to be used as a weapon).

105 Rioting; promoting rioting; or
encouraging others to participate in a
riot (“riot” is defined as a disturbance
with two or more people which involves
violence or threats of violence or
damage to government property, for the
purpose of preventing or coercing
official action).

106 (Not to be used).

107 Taking hostage(s).

108 Use, possession, manufacture,
introduction, or loss of a hazardous

item, including, but not limited to,
items which may facilitate escape; cause
serious bodily harm to others; or are
otherwise hazardous to institutional
security or personal safety (e.g.,
hacksaw blade, body armor, maps
which could facilitate escape,
handmade rope, or other escape
paraphernalia, portable telephone,
pager, other electronic device or items
necessary in the use of these devices).

109 (Not to be used).

110 Refusing to provide a urine
sample or take part in any narcotics or
drug testing.

111 Introduction or manufacture of
any narcotics, marijuana, drugs, or
related paraphernalia, not prescribed for
the individual by authorized medical
staff.

112 Use of any narcotics, marijuana,
drugs, or related paraphernalia, not
prescribed for the individual by
authorized medical staff.

113 Possession of any narcotics,
marijuana, drugs, or related
paraphernalia, not currently prescribed
for the individual by authorized medical
staff.

114 Sexually explicit conduct
involving force, threat of force, or threat
of harm; or sexually explicit conduct
without consent or through coercion; or
attempts thereof. This definition
encompasses, but is not limited to,
conduct that rises to the level of assault
and sexually explicit conduct that staff
have observed and instructed an inmate
to cease. The term ““sexually explicit
conduct” means actual or simulated—

(i) sexual intercourse, including
genital-genital, oral-genital, anal-genital,
or oral-anal, whether between persons
of the same or opposite sex;

(ii) bestiality;

(iii) masturbation;

(iv) sadistic or masochistic abuse; or

(v) lascivious exhibition of the anus,
genitals, or pubic area of any person.

115 Destroying and/or disposing of
any item during a search or attempt to
search.

116 Refusing to breathe into a
breathalyzer or take part in any alcohol
or intoxicant testing.

117 Introduction or manufacture of
any alcohol, intoxicants, or related
paraphernalia not prescribed for the
individual by authorized medical staff.

118 Use of any alcohol, intoxicants,
or related paraphernalia not currently
prescribed for the individual by
authorized medical staff.

119 Possession of any alcohol,
intoxicants, or related paraphernalia not
currently prescribed for the individual
by authorized medical staff.

194 Accessing, using, or maintaining
social media accounts (including, but



Federal Register/Vol. 89, No. 22/Thursday, February 1, 2024 /Proposed Rules

6467

not limited to the following: Facebook,
Twitter, Instagram, Snapchat, TikTok,
etc.), or directing others to establish or
maintain social media accounts on the
inmate’s behalf for the purpose of
committing or aiding in the commission
of a criminal act; of committing or
aiding in the commission of any
Greatest category prohibited act; or of
circumventing authorized
communications monitoring for the
purpose of committing or aiding in the
commission of a criminal act or of any
Greatest category prohibited act. This
code also prohibits inmates’ use of fund
transfer services such as CashApp, as
explained in more detail below.

195 Use of video visits to commit or
aid in the commission of a criminal act
or any Greatest category prohibited act.

196 Use of the mail or any form of
electronic mail and messaging
(including messaging through the
TRULINCS system), for an illegal
purpose or to commit or further a
Greatest Severity Level prohibited act.

197 Use of the telephone for an
illegal purpose or to commit or further
a Greatest category prohibited act.

198 Interfering with a staff member
in the performance of duties most like
another Greatest severity prohibited act.
This charge is to be used only when
another charge of Greatest severity is not
accurate. The offending conduct must
be charged as “most like” one of the
listed Greatest severity prohibited acts.

199 Conduct which disrupts or
interferes with the security or orderly
running of the institution or the Bureau
of Prisons most like another Greatest
severity prohibited act. This charge is to
be used only when another charge of
Greatest severity is not accurate. The
offending conduct must be charged as
“most like”” one of the listed Greatest
severity prohibited acts.

Available Sanctions for Greatest
Severity Level Prohibited Acts

A. Recommend parole date rescission
or retardation.

B. Forfeit and/or withhold earned
statutory good time or non-vested good
conduct time (up to 100%) and/or
terminate or disallow extra good time
(an extra good time or good conduct
time sanction may not be suspended).

B.1. Disallow ordinarily between 50%
and 75% (27-41 days) of good conduct
time credit available for year (a good
conduct time sanction may not be
suspended).

B.2 Forfeit up to 41 days of earned
First Step Act (FSA) Time Credits (see
28 CFR part 523, subpart E) for each
prohibited act committed.

C. Disciplinary segregation (up to 60
days).

D. Make monetary restitution.

E. Monetary fine.

F. Loss of privileges (e.g., visiting,
video visits, telephone, commissary,
movies, recreation, electronic device(s),
electronic mail, electronic messaging
through the TRULINCS system).

G. Change housing (quarters).

H. Remove from program and/or
group activity.

1. Loss of job.

J. Impound inmate’s personal
property.

K. Confiscate contraband.

L. Restrict to quarters.

M. Extra duty.

High Severity Level Prohibited Acts

200 (Not to be used).

201 Fighting, defined as a hostile
physical or verbal encounter between
two or more persons.

202 Possession of any forms that
may be used in the fraudulent filing of
Uniform Commercial Code liens, or
attempting to publicly disclose the
private information of others for
unlawful purposes.

203 Communicating intent to
jeopardize the safety, security, and
orderly operation of a Bureau facility,
the public, or the person or property of
another.

204 Extortion, blackmail, or
otherwise demanding or receiving
anything of value through use of actual
or threatened force, violence, fear, or
intimidation.

205 (Not to be used).

206 (Not to be used).

207 Wearing a disguise or a mask.

208 Possession of any unauthorized
locking device, or lock pick, or
tampering with or blocking any lock
device (includes keys), or destroying,
altering, interfering with, improperly
using, or damaging any security device,
mechanism, or procedure.

209 Adulteration of any food or
drink.

210 Possession of sexually explicit
material.

211 Possessing any officer’s or staff
clothing.

212 Participating or promoting
others to participate with two or more
persons in unauthorized behavior,
whether planned or unplanned
(including, but not limited to, group
demonstrations, sit-ins, refusing to eat,
creating or circulating a petition, refusal
to work, work stoppage, etc.).

213 (Not to be used).

214 (Not to be used).

215 (Not to be used).

216 Giving or offering a staff
member something of value to persuade
or induce favor or action.

217 Giving money to, or receiving
money from, any person for the purpose

of introducing contraband or any other
illegal or prohibited purpose.

218 Destroying, altering, or
damaging any of the following: property
valued over $100.00 belonging to the
government or another person; property
necessary for the protection of life and/
or safety (e.g., fire alarms), regardless of
financial value.

219 Stealing; theft (including data
obtained through the unauthorized use
or access to any media or equipment on
which electronic data is stored).

220 Demonstrating, practicing, or
using martial arts, boxing (except for use
of a punching bag), wrestling, or other
forms of physical encounter, or military
exercises or drill (except for drill
authorized by staff).

221 Being in an unauthorized area
with another person without staff

permission.
222 (Not to be used).
223 (Not to be used).

224 An assault of any person not
involving serious physical injury,
including non-consensual touching.

225 Stalking another person through
repeated behavior which harasses,
alarms, or annoys the person, after
having been previously warned to stop
such conduct.

226 Possession of stolen property.

227 Refusing to participate in a
required physical test or examination
unrelated to testing for drug abuse (e.g.,
DNA, HIV, tuberculosis).

228 Body modification (including,
but not limited to tattooing and
piercing); and possession of any
paraphernalia and/or tools for the use of
any form of body modification.) This
code shall not be applied to acts of self-
directed violence (e.g., cutting), nor
shall it apply to any instance in which
an inmate self-directs violence or harm.

229 (Not to be used).

230 Possession or use of smoking
apparatus and tobacco in any form
(including, but not limited to, vape
devices and other non-conventional
forms of delivery), or related
paraphernalia.

231 Requesting, demanding, or
pressuring an inmate to produce or
display his/her own court documents or
other documents (e.g., PATTERN
scoresheets) that contain information
about the inmate’s current or prior
offense(s) for any unauthorized purpose
to another inmate.

232 Introduction of any
unauthorized non-hazardous item or
contraband. (“Non-hazardous items or
contraband” include, but are not limited
to, items not likely to facilitate escape;
cause serious bodily harm to others; or
otherwise be hazardous to institutional
security or personal safety, e.g., food,
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cosmetics, cleaning supplies,
unauthorized nutritional/dietary
supplements.)

235 Communicating gang affiliation;
participating in gang related activities;
possession of paraphernalia indicating
gang affiliation.

294 Accessing, using, or maintaining
social media, or directing others to
establish or maintain social media
accounts on the inmate’s behalf
(including, but not limited to the
following: Facebook, Twitter, Instagram,
Snapchat, TikTok, etc. or any
successor).

295 Use of video visits for abuses
other than criminal activity, including,
but not limited to, conduct which
circumvents established video visit
session monitoring procedures; conduct
which permits communication with
individuals other than the authorized
visitors; conduct which would be
unauthorized if it were to occur in an
in-person visiting room; or use of the
video session to commit or further a
High category prohibited act.

296 Use of the mail, including
electronic mail and messaging (e.g.,
messaging through the TRULINCS
system) for abuses other than criminal
activity which circumvent mail
monitoring procedures (e.g., use of the
mail or email to commit or further a
High category prohibited act, special
mail abuse; writing letters or messages
in code; directing others to send,
sending, or receiving a letter, mail or
email through unauthorized means;
sending mail or email for other inmates
without authorization; sending
correspondence to a specific address or
forwarding service with directions to
have the correspondence forwarded;
and using a fictitious return address in
an attempt to send or receive
unauthorized correspondence).

297 Use of the telephone for abuses
other than illegal activity which
circumvent the ability of staff to monitor
frequency of telephone use, content of
the call, or the number called; or to
commit or further a High category
prohibited act.

298 Interfering with a staff member
in the performance of duties most like
another High severity prohibited act.
This charge is to be used only when
another charge of High severity is not
accurate. The offending conduct must
be charged as “most like” one of the
listed High severity prohibited acts.

299 Conduct which disrupts or
interferes with the security or orderly
running of the institution or the Bureau
of Prisons most like another High
severity prohibited act. This charge is to
be used only when another charge of
High severity is not accurate. The

offending conduct must be charged as
“most like” one of the listed High
severity prohibited acts.

Available Sanctions for High Severity
Level Prohibited Acts

A. Recommend parole date rescission
or retardation.

B. Forfeit and/or withhold earned
statutory good time or non-vested good
conduct time up to 50% or up to 60
days, whichever is less, and/or
terminate or disallow extra good time
(an extra good time or good conduct
time sanction may not be suspended).

B.1 Disallow ordinarily between 25%
and 50% (14-27 days) of good conduct
time credit available for year (a good
conduct time sanction may not be
suspended).

B.2 Forfeit up to 27 days of earned
FSA Time Credits for each prohibited
act committed.

C. Disciplinary segregation (up to 30
days).

D. Make monetary restitution.

E. Monetary fine.

F. Loss of privileges (e.g., visiting,
video visits, telephone, commissary,
movies, recreation, electronic device(s),
electronic mail, electronic mail and
messaging through the TRULINCS
system).

G. Change housing (quarters).

H. Remove from program and/or
group activity.

1. Loss of job.

J. Impound inmate’s personal
property.

K. Confiscate contraband.

L. Restrict to quarters.

M. Extra duty.

Moderate Severity Level Prohibited
Acts

300 (Not to be used).

301 (Not to be used).

302 Misuse of authorized
medication.

303 Possession of money or
currency, unless specifically authorized,
or in excess of the amount authorized.

304 Loaning of property or anything
of value for profit or increased return.

305 Possession of anything not
authorized for retention or receipt by
the inmate, and not issued to him
through regular channels.

306 Refusing to work or to accept a
program assignment.

307 Refusing to obey an order of any
staff member (may be categorized and
charged in terms of greater severity,
according to the nature of the order
being disobeyed, e.g., failure to obey an
order which furthers a riot would be
charged as 105, Rioting; refusing to obey
an order which furthers a fight would be
charged as 201, Fighting; refusing to

provide a urine sample when ordered as
part of a drug-abuse test would be
charged as 110).

308 Violating a condition of a
furlough.

309 Violating a condition of a
community program.

310 Unexcused absence from work
or any program assignment.

311 Failing to perform work as
instructed by the supervisor.

312 Insolence towards a staff
member.

313 Providing a false statement to a
staff member, to include feigning
illness.

314 Counterfeiting, forging, or
unauthorized reproduction of any
document, article of identification,
money, security, or official paper (may
be categorized in terms of greater
severity according to the nature of the
item being reproduced, e.g.,
counterfeiting release papers to effect
escape, Code 102).

315 Participating in an unauthorized
meeting or gathering.

316 Being in an unauthorized area
without staff authorization.

317 Failure to follow safety or
sanitation regulations (including safety
regulations, chemical instructions, tools,
MSDS sheets, OSHA standards).

318 Using any equipment or
machinery without staff authorization.

319 Using any equipment or
machinery contrary to instructions or
posted safety standards.

320 Failing to stand count.

321 Interfering with the taking of
count.

322 (Not to be used).

323 (Not to be used).

324 Gambling; possession of

gambling paraphernalia; or preparing or
conducting a gambling pool.

325 (Not to be used).

326 (Not to be used).

327 Unauthorized contacts with the
public.

328 Giving money or anything of
value to, or accepting money or
anything of value from, another inmate
or any other person without staff
authorization.

329 Destroying, altering, or
damaging government property, or the
property of another person, having a
value of $100.00 or less.

330 Being unsanitary or untidy;
failing to keep one’s person or quarters
in accordance with posted standards.

331 Possession, manufacture, or loss
of a non-hazardous item or contraband
(“non-hazardous item or contraband”
includes, but is not limited to, items not
likely to be used in an escape; items not
likely to serve as a weapon capable of
doing serious bodily harm to others;



Federal Register/Vol. 89, No. 22/Thursday, February 1, 2024 /Proposed Rules

6469

items not hazardous to institutional
security or personal safety;
unauthorized food, cosmetics, cleaning
supplies, and unauthorized nutritional/
dietary supplements).

332 (Not to be used).

333 Fraudulent or deceptive
completion of a skills test (e.g., cheating
on a GED, or other educational or
vocational skills test).

334 Conducting a business;
conducting or directing an investment
transaction without staff authorization.

335 (Not to be used).

336 (Not to be used).

337 Using obscene or abusive
language directed at another person or
people.

338 Unauthorized conduct in the
visiting room (e.g., kissing, embracing,
etc.).

396 Use of the mail, including
electronic mail and messaging, for
abuses other than criminal activity
which do not circumvent mail or email
monitoring; or use of the mail or email
to commit or further a Moderate
category prohibited act.

397 (Not to be used).

398 Interfering with a staff member
in the performance of duties most like
another Moderate severity prohibited
act. This charge is to be used only when
another charge of Moderate severity is
not accurate. The offending conduct
must be charged as “most like” one of
the listed Moderate severity prohibited
acts.

399 Conduct which disrupts or
interferes with the security or orderly
running of the institution or the Bureau
of Prisons most like another Moderate
severity prohibited act. This charge is to
be used only when another charge of
Moderate severity is not accurate. The
offending conduct must be charged as
“most like”” one of the listed Moderate
severity prohibited acts.

Available Sanctions for Moderate
Severity Level Prohibited Acts

A. Recommend parole date rescission
or retardation.

B. Forfeit and/or withhold earned
statutory good time or non-vested good
conduct time up to 25% or up to 30
days, whichever is less, and/or
terminate or disallow extra good time

(an extra good time or good conduct
time sanction may not be suspended).

B.1 Disallow ordinarily up to 25% (1-
14 days) of good conduct time credit
available for year (a good conduct time
sanction may not be suspended).

B.2 Forfeit up to 27 days of earned
FSA Time Credits for each prohibited
act committed.

C. Disciplinary segregation (up to 15
days).

D. Make monetary restitution.

E. Monetary fine.

F. Loss of privileges (e.g., visiting,
video visits, telephone, commissary,
movies, recreation, electronic device(s),
electronic mail, electronic mail and
messaging through the TRULINCS
system).

G. Change housing (quarters).

H. Remove from program and/or
group activity.

I. Loss of job.

J. Impound inmate’s personal
property.

K. Confiscate contraband.

L. Restrict to quarters.

M. Extra duty.

Low Severity Level Prohibited Acts

‘ (None).

Available Sanctions for Low Severity Level Prohibited Acts

‘ (None).

TABLE 2 TO § 541.3—ADDITIONAL AVAILABLE SANCTIONS FOR REPEATED PROHIBITED ACTS WITHIN THE SAME SEVERITY

LEVEL

Time period for
prior offense
(same severity
level)
(months)

Prohibited act
severity level

Frequency of
repeated offense

Additional available sanctions

Moderate Severity 6
(300 level).

2nd offense ...........

not be suspended).

in 6 months.

High Severity (200
level).

10

3rd or more of-
fense within 6
months.

months).

2nd offense ...........

be suspended).
3rd or more of-

1. Disciplinary segregation (up to 15 days).
2. Forfeit earned SGT or non-vested GCT up to 371/2% or up to 45 days,
whichever is less, and/or terminate or disallow EGT (an EGT sanction may

3. Forfeit up to 7 days of earned FSA Time Credits (only where the inmate is
found to have committed a second violation of the same prohibited act with-

1. Any available High Severity Level sanction (200 series).
2. Forfeit up to 14 days of FSA Time Credits (only where the inmate is found
to have committed a third violation of the same prohibited act within 6

1. Disciplinary segregation (up to 60 days).
2. Forfeit earned SGT or non-vested GCT up to 75% or up to 90 days, which-
ever is less, and/or terminate or disallow EGT (an EGT sanction may not

Any available Greatest severity level sanction (100 series).

fense.
Greatest Severity 24 | 2nd or more of- Disciplinary segregation (up to 90 days).
(100 level). fense.

§541.4 [Amended]

m 5. Amend §541.4 by removing

paragraph (b)(4).

m 6. Amend § 541.5 by revising
paragraphs (a), (b) introductory text,
(b)(2) and (3) to read as follows:

§541.5 Discipline process.

(a) Incident report. The discipline
process starts when staff witness or
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reasonably believe that you committed a
prohibited act. An incident report
describing the incident and the
prohibited act(s) you are charged with
committing will be issued to you, which
you will ordinarily receive within 24
hours of staff becoming aware of your
involvement in the incident.

(b) Investigation. After you receive an
incident report, it will be investigated.
* * * * *

(2) Statement. When asked for your
statement, you may give an explanation
of the incident, request any witnesses be
interviewed, or request that other
evidence be obtained and reviewed.
However, the investigation of the
incident report may be suspended
before requesting your statement if it is
being investigated for possible criminal
prosecution.

(3) Informally resolving the incident
report. The incident report may be
informally resolved at any stage of the
disciplinary process, for Moderate
Severity Level prohibited acts, or as
otherwise required by law or these
regulations. The incident report will not
be removed from your discipline
records, unless it is informally resolved
or expunged.

m 7. Amend § 541.7 by revising the
section introductory text, paragraphs (c)
and (f) to read as follows:

§541.7 Unit Discipline Committee (UDC)
review of the incident report.

A Unit Discipline Committee (UDC)
will review the incident report once the
investigation is complete. The UDC’s

review involves the following:
* * * * *

(c) Timing. The UDC will ordinarily
review the incident report within five
work days after the day staff became
aware of the inmate’s involvement in
the incident, not counting the day staff
become aware of the inmate’s
involvement, weekends, or holidays.
UDC review of the incident report may
also be suspended if it is being
investigated for possible criminal

prosecution.
* * * * *

(f) Sanctions. If you committed a
prohibited act(s), the UDC can impose
any of the available sanctions listed in
Tables 1 and 2, except loss of good
conduct sentence credit, FSA Time
Credits, disciplinary segregation,
monetary restitution, or monetary fines.
m 8. Amend § 541.8 by revising
paragraph (a)(3) to read as follows:

§541.8 Discipline Hearing Officer (DHO)
hearing.
* * * * *

(a] R
* * * * *

(3) The incident report will be
referred back for further investigation,
review, disposition, or other action as
recommended or necessary.

* * * * *
[FR Doc. 2024-01088 Filed 1-31-24; 8:45 am]
BILLING CODE 4410-05-P

DEPARTMENT OF EDUCATION

34 CFR Chapter VI
[ED-2024-OPE-0002]

Proposed Priorities, Requirements,
and Definition—Augustus F. Hawkins
Centers of Excellence Program

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Proposed priorities,
requirements, and definition.

SUMMARY: The Department of Education
(Department) proposes priorities,
requirements, and definition for use in
the Augustus F. Hawkins Centers of
Excellence (Hawkins) Program,
Assistance Listing Number 84.428A.
The Department may use one or more of
these priorities, requirements, and
definition for competitions in fiscal year
(FY) 2024 and later years. We intend for
these priorities, requirements, and
definition to help increase the number
of, and retain, well-prepared teachers
from diverse backgrounds, resulting in a
more diverse teacher workforce
prepared to teach in our Nation’s
underserved elementary and secondary
schools and close student opportunity
and achievement gaps.

DATES: We must receive your comments
on or before March 4, 2024.

ADDRESSES: Comments must be
submitted via the Federal eRulemaking
Portal at www.regulations.gov. However,
if you require an accommodation or
cannot otherwise submit your
comments via www.regulations.gov,
please contact one of the program
contact persons listed under FOR
FURTHER INFORMATION CONTACT. The
Department will not accept comments
submitted by fax or by email, or
comments submitted after the comment
period closes. To ensure the Department
does not receive duplicate copies,
please submit your comments only
once. In addition, please include the
Docket ID at the top of your comments.
Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency

documents, submitting comments, and
viewing the docket, is available on the
site under “FAQ.”

Note: The Department’s policy is
generally to make comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT: Dr.
Vicki Robinson, U.S. Department of
Education, 400 Maryland Avenue SW,
5th Floor, Washington, DC 20202.
Telephone: (202) 453—-7907. Email:
Vicki.Robinson@ed.gov. You may also
contact Ashley Hillary, U.S. Department
of Education, 400 Maryland Avenue
SW, 5th floor, Washington, DC 20202.
Telephone: (202) 453—-7880. Email:
Ashley.Hillary@ed.gov.

If you are deaf, hard of hearing, or
have a speech disability and wish to
access telecommunications relay
services, please dial 7—1-1.
SUPPLEMENTARY INFORMATION:

Invitation to Comment: We invite you
to submit comments regarding the
proposed priorities, requirements, and
definition. To ensure that your
comments have maximum effect in
developing the final priorities,
requirements, and definition, we urge
you to identify clearly the specific
section of the proposed priorities,
requirements, and definition that each
comment addresses.

We invite you to assist us in
complying with the specific
requirements of Executive Orders
12866, 13563, and 14094 and their
overall requirement of reducing
regulatory burden that might result from
these proposed priorities, requirements,
and definition. Please let us know of
any further ways we could reduce
potential costs or increase potential
benefits while preserving the effective
and efficient administration of the
program.

During and after the comment period,
you may inspect public comments about
the proposed priorities, requirements,
and definition by accessing
Regulations.gov. To inspect comments
in person, please contact one of the
persons listed under FOR FURTHER
INFORMATION CONTACT.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
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documents in the public rulemaking
record for these proposed priorities,
requirements, and definition. If you
want to schedule an appointment for
this type of accommodation or auxiliary
aid, please contact the person listed
under FOR FURTHER INFORMATION
CONTACT.

Purpose of Program: The Hawkins
Program, authorized under part B of title
1I of the Higher Education Act of 1965,
as amended (HEA), is designed to
support comprehensive, high-quality
State-accredited teacher preparation
programs by creating centers of
excellence at Historically Black Colleges
and Universities (HBCUs); Tribal
Colleges or Universities (TCUs); or
Minority Serving Institutions (MSIs),
such as Hispanic-Serving Institutions
(HSIs). The Hawkins Program will help
increase the number of, and retain, well-
prepared teachers from diverse
backgrounds, resulting in a more diverse
teacher workforce prepared to teach in
our Nation’s highest-need elementary
and secondary schools and close
student opportunity and achievement
gaps. This program focuses on the
various aspects of the teacher
preparation pipeline, including the
recruitment, preparation, support,
placement, and retention and retraining
of teachers for and in high-need schools
to support underserved students.
Through this program, the Secretary
seeks to fund applicants that propose to
incorporate evidence-based practices
into their teacher preparation program.

Program Authority: 20 U.S.C. 1033—
1033a.

Proposed Priorities

Background: There is significant
inequity in students’ access to well-
prepared, experienced, and effective
teachers,? particularly for students from
low-income backgrounds, students of
color, children or students with
disabilities, and English learners (ELs).2
Providing all students with consistent
access to a well-prepared, effective, and
diverse educator workforce who provide
high-quality instruction and support to
all children and youth is essential to
closing opportunity and achievement
gaps. Teachers who entered the
profession through the least
comprehensive teacher preparation
pathway are two to three times more

1Isenberg, E., Max, J., Gleason, P., Johnson, M.,
Deutsch, J., and Hansen, M. (2016). Do Low-Income
Students Have Equal Access to Effective Teachers?
Evidence from 26 Districts (NCEE 2017—4007).
Washington, DC: National Center for Education
Evaluation and Regional Assistance, Institute of
Education Sciences, U.S. Department of Education.

2 www.ed.gov/raisethebar/Eliminating-Educator-
Shortages-through-Increasing-Educator-Diversity.

likely to leave their school or the
profession compared to those who
entered through a comprehensive
pathway.3 Research demonstrates that
high rates of turnover harm student
achievement,* and that the quality of a
school’s leadership is among the most
important predictors of teacher
turnover, with more effective principals
being more likely to retain their best
teachers.®

The Hawkins Program is critical in
enabling the Department to meet its goal
of supporting a diverse teacher
workforce to improve student
opportunities, achievement and
outcomes, and address the educator
shortage, by providing expanded access
to comprehensive, high-quality, and
affordable educator preparation
programs. To increase and retain the
number of well-prepared teachers from
diverse backgrounds, and improve their
preparation, recruitment, retention and
placement, the Department proposes the
following three priorities. We may use
one or more of these priorities in any
year in which this program is in effect.

Proposed Priority 1: Increase
Evidence-Based, Comprehensive Pre-
service Clinical Experiences Through
Teacher Preparation Programs.

Background: The Department
proposes this priority to assist centers of
excellence at eligible institutions of
higher education (IHEs) in expanding
their pre-service clinical experiences
through comprehensive teacher
preparation programs. The priority
would advance comprehensive, high-
quality teacher preparation by creating
partnerships with local high-need
districts and schools, in order to form
meaningful clinical practice
partnerships and help address teacher
shortages. These clinical practice
partnerships can both provide a
preparation opportunity and serve as a
pathway to hiring well-prepared teacher
candidates from backgrounds that are
underrepresented in the profession,
including teacher candidates of color.
High-quality, evidence-based clinical
experience can also lead to increased
teacher retention as research

3Ingersoll, R., & May, H. (2011). Recruitment,
retention and the minority teacher shortage. CPRE
Research Report #RR-69. Philadelphia, PA:
Consortium for Policy Research in Education,
University of Pennsylvania.

4 Carver-Thomas, D., and Darling-Hammond, L.
(2017). Teacher Turnover: Why It Matters and What
We Can Do About It, Learning Policy Institute,
https://learningpolicyinstitute.org/product/teacher-
turnover-report.

5 Grissom, J. (2018). Strong principals retain
effective teachers—and don’t retain ineffective
ones, The Brookings Institution, https://
www.brookings.edu/articles/strong-principals-
retain-effective-teachers-and-dont-retain-
ineffective-ones/.

demonstrates that teachers prepared in
classrooms similar to those they teach in
after graduation are more likely to
remain in the classroom.® Furthermore,
extensive, high-quality, evidence-based,
clinical experience is one of three
“aspects of preparation that have the
highest potential for effects on outcomes
for students.” 7

There are several ways educator
preparation programs can partner with
school districts and schools to provide
these kinds of clinical experiences. For
example, a number of school districts
are partnering with teacher preparation
programs to provide clinical
experiences that are mutually beneficial
for teacher candidates and teachers of
record, and their students. Teacher
candidates, in addition to completing
the required elements of evidence-based
clinical experience, may also serve in
schools in roles that support students
and teachers as their academic
schedules allow and as they complete
their other requirements for teacher
certification. Teacher residencies and
Grow Your Own programs, which may
be supported through registered teacher
apprenticeship programs, can support
teacher candidates serving in these roles
and cover the costs associated with
extensive clinical experience. Other
examples of educator preparation
programs supporting high need schools
in this way can be found here:
www.ed.gov/coronavirus/factsheets/
teacher-shortage.

Proposed Priority 1:

To meet this priority, an eligible
applicant must propose projects that are
evidence-based (as defined in 34 CFR
77.1) comprehensive teacher
preparation programs that provide
extensive clinical experience.
Applicants with existing programs must
describe their record in graduating
highly skilled, well-prepared, and
diverse teachers and describe how the
proposed project will refine or enhance
existing programs. Applicants proposing
new programs must describe how their
new program is evidence-based and
designed to achieve the intended
outcomes of the Hawkins Program.
Applicants must also address how they
will—

(a) Examine the sources of inequity
and inadequacy in resources and

6 Francies, C., Glover, S., and Jamieson, C. (2021).
Enhancing Teacher Preparation Through Clinical
Experience. Education Commission of the States.
https://www.ecs.org/wp-content/uploads/
Enhancing-Teacher-Preparation-Through-Clinical-
Experience.pdf.

7 National Research Council. (2010). Preparing
teachers: Building evidence for sound policy.
Report by the Committee on the study of teacher
preparation programs in the United States.
Washington, DC: National Academies Press.
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opportunity and implement pedagogical
practices in teacher preparation
programs that are inclusive with regard
to race, ethnicity, culture, language,
gender, and disability status and that
prepare teachers to create inclusive,
supportive, equitable, unbiased, and
identity-safe learning environments for
their students;

(b) Prepare teacher candidates to
integrate rigorous academic content,
including through the effective use of
technology, and instructional
techniques and strategies consistent
with universal design for learning
principles;

(c) Prepare teacher candidates to
design and deliver instruction in ways
that are engaging and provide their
students with opportunities to think
critically and solve complex problems,
apply learning in authentic and real-
world settings, communicate and
collaborate effectively, and develop
growth mindsets. Teacher candidate
pedagogy should include how to
incorporate project-based, work-based,
or other experiential learning
opportunities in curriculum
development;

(d) Prepare teacher candidates to
build meaningful and trusting
relationships with students and their
families to support in-home,
community-based, and in-school
learning; and

(e) Provide sustained and high-quality
pre-service clinical experiences,
including teaching assistant initiatives,
that facilitate the pathway to the
teaching credential for those with
paraprofessional experience or high-
quality school leader induction and
support in the first three years of school
leadership for principals and other
school leaders. In providing such
experiences, applicants must consider
opportunities to provide pre-service
clinical experience earlier in the teacher
preparation program, as is practicable,
and in ways that benefit students and
teachers. These clinical experiences
must be designed to—

(1) Integrate pedagogy and classroom
practice and promote effective teaching
skills in academic content areas;

(2) Be tightly aligned with course
work with clear, relevant, and strong
links between theory and practice;

(3) Group teacher candidates in
cohorts to facilitate reflection of practice
and professional collaboration;

(4) Closely supervise interaction
between teacher candidates and faculty,
experienced teachers, principals, and
other administrators in high-need
schools or hard-to-staff schools; and

(5) Provide high-quality-teacher
mentoring.

Proposed Priority 2: Projects that are
Designed to Increase and Retain the
Number of Well-Prepared Teachers from
Diverse Backgrounds.

Background: The Department
proposes this priority to increase
teacher diversity by supporting teacher
candidates from backgrounds that are
underrepresented in the profession.
While the majority of U.S public school
students are children of color,8 only 20
percent of teachers are people of color
and 40 percent of the Nation’s public
schools do not have a single teacher of
color on record.? Research shows that
teachers of color benefit all students and
can have a significant positive impact
on students of color.1© When students of
color are instructed by teachers of color,
higher levels of student achievement,1?
student encouragement, students
forming aspirations (e.g., through role
modeling), teacher recommendations
(for example, to gifted and talented
programs), and rigorous course-taking 12
have all been observed. Research also
demonstrates that teachers of color can
be positive role models for all students
in breaking down negative stereotypes
and preparing students to live and work
in a multiracial society.13 A more
diverse teacher workforce also increases
the likelihood that students of color will
have access to culturally and
linguistically relevant teaching and
learning and positive relationships.14
Thus, supporting teachers of color can
be a critical strategy for advancing
educational equity for students of color
and addressing one of the root causes of

8 https://nces.ed.gov/programs/coe/indicator/cge/
racial-ethnic-enrollment.

9 Education Trust (2022). Educators of Color Make
the Case for Teacher Diversity. https://edtrust.org/
wp-content/uploads/2014/09/Educators-of-Color-
Make-the-Case-for-Teacher-Diversity-November-
2022.pdf.

10Dee, T. (2004). Teachers, race and student
achievement in a randomized experiment. The
Review of Economics and Statistics, 86(1), 195—210;
and Gershenson, S., Hart, C.M.D., Lindsay, C.A., &
Papageorge, N.W. (2017). The long-run impacts of
same race teachers. Bonn, Germany: IZA Institute
of Labor Economics. Discussion Paper Series.

11 Egalite, A., Kisida, B., & Winters, M.A.
Representation in the classroom: The effect of own-
race teachers on student achievement, Economics of
Education Review, 45 (April 2015), 44-52.

12 Grissom, J., Kabourek, S., & Kramer, J. Exposure
to same-race or same-ethnicity teachers and
advanced math course-taking in high school:
Evidence from a diverse urban district, Teachers
College Record, 122 (2020), 1-42.

13 www2.ed.gov/rschstat/eval/highered/racial-
diversity/state-racial-diversity-workforce.pdyf.

14 Blazar, D. (2021). Teachers of Color, Culturally
Responsive Teaching, and Student Outcomes:
Experimental Evidence from the Random
Assignment of Teachers to Classes.
(EdWorkingPaper: 21-501). Retrieved from
Annenberg Institute at Brown University: https://
doi.org/10.26300/jym0-wz02.

institutional barriers to equity in the
academic environment.15

Proposed Priority 2:

To meet this priority, applicants must
propose projects that are designed to
increase the number of well-prepared
teachers and the diversity of the teacher
workforce with a focus on increasing
and retaining a diverse teacher
workforce, and improving the
preparation, recruitment, retention, and
placement of such teachers.

Applicants addressing this priority
must describe—

(a) How their project will integrate
multiple services or initiatives across
academic and student affairs, such as
academic advising, counseling,
stipends, child-care, structured/guided
pathways from teacher candidates’ first
year in the preparation program through
successful employment placement,
career services, or student financial aid,
such as scholarships, with the goal of
increasing program completion and
credential attainment;

(b) Their plan for identifying and
supporting teacher candidates from
backgrounds that are underrepresented
in the profession, including teacher
candidates of color. This plan must span
the beginning of the preparation
program through graduation, and
include a plan to improve program entry
rates, as applicable, graduation rates,
passage rates for certification and
licensure exams, and rates of successful
employment placement between teacher
candidate subgroups and an
institution’s overall teacher candidate
population; and

(c) Their proposed initiatives to
promote the retention of teachers from
backgrounds that are underrepresented
in the profession, including teachers of
color, prepared through the program,
which may include induction programs,
such as teacher or school leader
induction programs, or mentorship
programs that provide school and
district leaders with the support they
need to persist in their professions.

Proposed Priority 3—Increasing the
Number of Bilingual and/or
Multilingual Teachers with Full
Certification.

Background: The Department
proposes this priority to increase
teacher diversity by expanding the
number of bilingual and multilingual
teachers with full teacher certification.
In addition to the need for more
teachers of color, a parallel challenge in
the Nation’s public schools lies in the
shortage of multilingual teachers
prepared to teach a growing population

15 www2.ed.gov/rschstat/eval/highered/racial-
diversity/state-racial-diversity-workforce.pdf.
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of English Learners (ELs). ELs are the
fastest growing student demographic,
with more than ten percent of students
identified as ELs currently.16
Additionally, about one-quarter of all
students speak a language other than
English at home, whereas only 1 in 8
teachers do.1” Despite that, more than
half of the States nationwide are
experiencing bilingual and multilingual
teacher shortages and a quarter of the
States do not require certification or
endorsements for teachers who teach
ELs.18

The bilingual and multilingual
teacher shortage has the potential to
have a negative impact on all students,
but especially ELs. These shortages may
be among the reasons why ELs have
some of the lowest achievement levels
and graduation rates.!® During the
pandemic, ELs were also likely to lose
instructional time, thus experiencing
setbacks in their language acquisition
goals.20 Research demonstrates that ELs
who are taught in bilingual settings,
such as dual-language immersion
programs, by well-prepared bilingual
teachers have stronger academic
outcomes and better English-language
acquisition trajectories than ELs who are
taught in English only, which
underscores the need to close the
multilingual teacher shortage gap.2?
Additionally, ELs who learn in bilingual
settings in which they can maintain
their native languages while learning
English have stronger social and
emotional development, cross-cultural
skills, and problem-solving skills.22

Bﬂingua]pand multilingual learning
environments can also mitigate
linguistic barriers that limit family

16 https://nces.ed.gov/programs/digest/d20/
tables/dt20_204.20.asp.

17 https://datacenter.kidscount.org/data/tables/
81-children-who-speak-a-language-other-than-
english-at-home?loc=1&loct=1#detailed/1/any/
false/1729,37,871,870,573,869,36,868,867,133/any/
396,397.

18 Torre Gibney, D., Kelly, H., Rutherford-Quach,
S., Ballen Riccards, J. & Parker, C. (2021).
Addressing the bilingual teacher shortage.
CCNetwork.

19 https://www2.ed.gov/datastory/el-outcomes/
index.html#:~:text=Graduation % 20Rates,-
In%202015%E2%80%9316&text=
For%20ELs%20the %20
rate%20was, % 2DELs % 20(85 % 20percent).

20 www.gao.gov/products/gao-21%E2%80%9343.

21 Steele, J., Slater, R., Zamarro, G., Miller, T., Li,
J., Burkhauser, S., Bacon, M. (2017). Effects of Dual-
Language Immersion Programs on Student
Achievement: Evidence From Lottery Data,
American Educational Research Journal, 54, no. 18S,:
282S-3068S, https://journals.sagepub.com/doi/abs/
10.3102/0002831216634463.

22'Williams, C., Soto-Boykin, X., Zabala, J., Meek,
S. (2023). Why We Need To Cultivate America’s
Multilingual, Multicultural Assets. The Century
Foundation. https://tcf.org/content/report/why-we-
need-to-cultivate-americas-multilingual-
multicultural-assets/#easy-footnote-bottom-9.

engagement, as bilingual and
multilingual teachers are more likely to
communicate with linguistically diverse
families and ensure they have equitable
access to learn about their students’
education.23 Bilingual and multilingual
teachers’ assets are critical to creating
inclusive school and family
partnerships where linguistically
diverse families can meaningfully
participate in their child’s education.24

Proposed Priority 3:

To meet this priority, applicants must
propose projects that are designed to
prepare effective and experienced
bilingual and/or multilingual teachers
for high-need schools by increasing the
number of teachers across elementary
and secondary schools who are fully
certified to provide academic language
instruction in a language other than
English, including for English Learners
(ELs). These projects must prepare
teacher candidates to lead students
toward linguistic fluency and academic
achievement in more than one language.
Applicants must describe how—

(a) Their project will integrate
multiple services or initiatives across
academic and student affairs, such as
academic advising, counseling,
stipends, child-care, structured/guided
pathways from teacher candidates’ first
year in the preparation program through
successful employment placement,
career services, and student financial
aid, such as scholarships, and provide
the necessary knowledge and skills so
that teacher candidates can serve
students from many different language
backgrounds; and

(b) Their plan for recruiting,
supporting, and retaining bilingual and/
or multilingual teacher candidates,
including those who may have a
teaching credential but have not been
teaching in bilingual and/or
multilingual education settings; aspiring
teachers; and teaching assistants who
are interested in becoming bilingual
and/or multilingual teachers.

Types of Priorities

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

23 Hopkins, M., & Schutz, K.M. (2019). Bilingual
teacher leadership: Supporting linguistically
responsive practices and parent engagement in
schools. NABE Journal of Research and Practice,
9(2), 96-109.

24 Newcomer, S.N., & Puzio, K. (2016).
“Cultivando confianza”: A bilingual community of
practice negotiates restrictive language policies.
International Journal of Bilingual Education and
Bilingualism, 19(4), 347-369.

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(i)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

Proposed Requirements

The Department proposes the
following requirements for this program.
We may apply one or more of these
requirements in any year in which this
program is in effect.

Proposed Requirement 1—Draft
Written Agreement with Clinical
Practice Partner(s).

An applicant must provide a Draft
Written Agreement (DWA) that
identifies the partnership between: (1) at
least one eligible IHE with a state
accredited teacher preparation program,
and (2) a high-need local educational
agency (LEA) or consortium of high-
need LEAs, or with a high-need school
or consortium of high-need schools. The
agreement with partners is intended to
ensure that the parties joining the
project are committed to fulfilling the
purpose of the clinical practice by either
creating new partnerships or expanding
existing partnerships, and that teacher
candidates will not become the teacher
of record prior to completing the
certification program, including pre-
service clinical experience, and, for any
candidates who entered the program
without a bachelor’s degree, obtaining a
bachelor’s. Grantees will finalize the
DWA into a Final Written Agreement
(FWA) within 120 days of grant award
notification.

Proposed Requirement 2—
Supplement-Not-Supplant.

Grant funds must be used so that they
supplement and, to the extent practical,
increase the funds that would otherwise
be available for the activities to be
carried out under this grant.

Proposed Requirement 3—Indirect
Cost Rate Information.

A grantee’s indirect cost
reimbursement is limited to 8 percent of
a modified total direct cost base. For
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more information regarding indirect
costs, or to obtain a negotiated indirect
cost rate, please see www.ed.gov/about/
offices/list/ocfo/intro.html.

Proposed Definition

The Department proposes the
following definition for this program.
We may apply this definition in any
year in which this program is in effect.

Pre-service means the period of
training for a person who does not have
a prior teaching certification or license
and who is enrolled in a State-approved
teacher education program at an
institution of higher education, prior to
becoming the teacher of record.

Final Priorities, Requirements, and
Definition

We will announce the final priorities,
requirements, and definition in a
document in the Federal Register. We
will determine the final priorities,
requirements, and definition after
considering public comments on the
proposed priorities, requirements, and
definition and other information
available to the Department. This
document does not preclude us from
proposing additional
priorities,requirements, definitions, or
selection criteria, subject to meeting
applicable rulemaking requirements.

Note: This document does not solicit
applications. In any year in which we
choose to use one or more of these
priorities, requirements, and definition,
we invite applications through a notice
in the Federal Register.

Executive Orders 12866, 13563, and
14094

Regulatory Impact Analysis

Under Executive Order 12866, the
Office of Management and Budget
(OMB) determines whether this
regulatory action is “‘significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by OMB. Section 3(f) of
Executive Order 12866, as amended by
Executive Order 14094, defines a
“significant regulatory action” as an
action likely to result in a rule that
may—

(1) Have an annual effect on the
economy of $200 million or more
(adjusted every three years by the
Administrator of Office of Information
and Regulatory Affairs (OIRA) for
changes in gross domestic product); or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, territorial, or Tribal
governments or communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlements, grants, user
fees, or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise legal or policy issues for
which centralized review would
meaningfully further the President’s
priorities, or the principles set forth in
this Executive order, as specifically
authorized in a timely manner by the
Administrator of OIRA in each case.

This proposed regulatory action is not
a significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866, as amended by
Executive Order 14094.

We have also reviewed this proposed
regulatory action under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866, as amended by
Executive Order 14094. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘“‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological

innovation or anticipated behavioral
changes.”

We are issuing these proposed
priorities, requirements, and definition
only on a reasoned determination that
their benefits would justify their costs.
In choosing among alternative
regulatory approaches, we selected
those approaches that would maximize
net benefits. Based on the analysis that
follows, the Department believes that
this regulatory action is consistent with
the principles in Executive Order 13563.

The potential costs associated with
these priorities, requirements, and
definition would be minimal, while the
potential benefits are significant. The
Department believes that this proposed
regulatory action would not impose
significant costs on eligible entities.
Participation in this program is
voluntary, and the costs imposed on
applicants by this regulatory action
would be limited to paperwork burden
related to preparing an application. The
potential benefits of implementing the
program would outweigh the costs
incurred by applicants, and the costs of
carrying out activities associated with
the application would be paid for with
program funds. For these reasons, we
have determined that the costs of
implementation would not be
burdensome for eligible applicants,
including small entities.

We also have determined that this
regulatory action would not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions.

In accordance with these Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities.

Clarity of the Regulations

Executive Order 12866 and the
Presidential memorandum ‘‘Plain
Language in Government Writing”
require each agency to write regulations
that are easy to understand. The
Secretary invites comments on how to
make these proposed priorities,
requirements, and definition easier to
understand, including answers to
questions such as the following:

e Are the requirements in the
proposed priorities, requirements, and
definition clearly stated?

¢ Do the proposed priorities,
requirements, and definition contain
technical terms or other wording that
interferes with their clarity?


http://www.ed.gov/about/offices/list/ocfo/intro.html
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¢ Does the format of the proposed
priorities, requirements, and definition
(grouping and order of sections, use of
headings, paragraphing, etc.) aid or
reduce their clarity?

e Would the proposed priorities,
requirements, and definition be easier to
understand if we divided them into
more (but shorter) sections?

e Could the description of the
proposed priorities, requirements, and
definition in the SUPPLEMENTARY
INFORMATION section of this preamble be
more helpful in making the proposed
priorities, requirements, and definition
easier to understand? If so, how?

e What else could we do to make the
proposed priorities, requirements, and
definition easier to understand?

To send any comments that concern
how the Department could make these
proposed priorities, requirements, and
definition easier to understand, see the
instructions in the ADDRESSES section.

Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance.

This document provides early
notification of our specific plans and
actions for this program.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed priorities, requirements, and
definition would not have a significant
economic impact on a substantial
number of small entities.

The small entities that this proposed
regulatory action would affect are IHEs
that meet the eligibility requirements
described in section 241(1) of the HEA.
The Secretary believes that the costs
imposed on applicants by the proposed
priorities, requirements, and definition
would be limited to paperwork burden
related to preparing an application and
that the benefits would outweigh any
costs incurred by applicants.

Participation in this program is
voluntary. For this reason, the proposed
priorities, requirements, and definition
would impose no burden on small
entities unless they applied for funding
under the program. We expect that in
determining whether to apply for
Hawkins Program funds, an eligible
applicant would evaluate the
requirements of preparing an
application and any associated costs,
and weigh them against the benefits
likely to be achieved by receiving a

Hawkins Program grant. Eligible
applicants most likely would apply only
if they determine that the likely benefits
exceed the costs of preparing an
application. The likely benefits include
the potential receipt of a grant as well
as other benefits that may accrue to an
entity through its development of an
application, such as the use of that
application to seek funding from other
sources to address the teacher shortage
present in the Nation’s high need-need
public schools.

This proposed regulatory action
would not have a significant economic
impact on a small entity once it receives
a grant because it would be able to meet
the costs of compliance using the funds
provided under this program. We invite
comments from eligible small entities as
to whether they believe this proposed
regulatory action would have a
significant economic impact on them
and, if so, request evidence to support
that belief.

Paperwork Reduction Act of 1995

These proposed priorities,
requirements, and definition do not
contain any information collection
requirements.

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document in an accessible format.
The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3
file, braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit

your search to documents published by
the Department.

Nasser Paydar,

Assistant Secretary for Postsecondary
Education.

[FR Doc. 2024-01972 Filed 1-31-24; 8:45 am|
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2023-0096; FRL-11663—
01-R4]

Air Plan Approval; Florida; Revisions
to the State Implementation Plan
Conformity Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the Florida
Department of Environmental Protection
(FDEP) through a letter dated August 12,
2022. The revision updates the general
conformity portion of the conformity
rule in Florida’s SIP. EPA is proposing
to approve these changes pursuant to
the Clean Air Act (CAA or Act).

DATES: Comments must be received on
or before March 4, 2024.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2023-0096 at regulations.gov.
Follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, the full EPA public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit https://
www.epa.gov/dockets/commenting-epa-
dockets.


http://www.federalregister.gov
http://www.govinfo.gov
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.epa.gov/dockets/commenting-epa-dockets
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https://www.regulations.gov
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FOR FURTHER INFORMATION CONTACT:
Josue Ortiz Borrero, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radjiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—-8960.
Mr. Ortiz can be reached via phone
number (404) 562—8085 or via electronic
mail at ortizborrero.josue@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

General conformity is a requirement
of CAA section 176(c). General
conformity prohibits Federal actions
within nonattainment and maintenance
areas unless the emissions from the
actions conform to the applicable SIP,
Tribal Implementation Plan (TIP), or
Federal Implementation Plan (FIP) for
the area.? Conformity to an
implementation plan means conformity
to an implementation plan’s purpose of
eliminating or reducing the severity and
number of violations of the national
ambient air quality standards (NAAQS
or standards) and achieving expeditious
attainment of such standards. See
section 176(c)(1). Under general
conformity, Federal actions cannot: (1)
Cause or contribute to any new violation
of any standard in any area; (2) increase
the frequency or severity of any existing
violation of any air quality standard in
any area; or (3) or delay timely
attainment of any standard, any
required interim emission reductions, or
any other milestones, in any area. Id.

EPA promulgated two sets of
conformity regulations in November
1993 to implement section 176(c) of the
CAA. First, EPA promulgated
transportation conformity regulations,
which apply to highways and mass
transit, on November 24, 1993. See 58
FR 62188. These regulations establish
the criteria and procedures for
determining whether transportation
plans, programs, and projects funded
under 23 U.S.C. or the Federal Transit
Act (40 U.S.C. chapter 53) conform with
implementation plans. EPA
subsequently revised the transportation
conformity regulations several times.

1“Federal action” is defined at 40 CFR 93.152 as
“any activity engaged in by a department, agency,
or instrumentality of the Federal government, or
any activity that a department, agency or
instrumentality of the Federal government supports
in any way, provides financial assistance for,
licenses, permits, or approves, other than activities
related to transportation plans, programs, and
projects developed, funded, or approved under title
23 U.S.C. or the Federal Transit Act (49 U.S.C. 1601
et seq.). Where the Federal action is a permit,
license, or other approval for some aspect of a non-
Federal undertaking, the relevant activity is the
part, portion, or phase of the non-Federal
undertaking that requires the Federal permit,
license, or approval.”

See 69 FR 40004 (July 1, 2004); 70 FR
24280 (May 6, 2005); 71 FR 12468
(March 10, 2006); and 73 FR 4420
(January 24, 2008). Second, on
November 30, 1993, EPA promulgated
the general conformity regulations at 40
CFR part 51, subpart W and 40 CFR part
93, subpart B, which applied to all other
Federal actions to ensure they
conformed with implementation plans.
See 58 FR 63214. EPA has revised its
general conformity regulations twice.
See 71 FR 40420 (July 17, 2006) and 75
FR 17254 (April 5, 2010). As part of the
2010 revisions, EPA revised its general
conformity regulations to remove rules
from 40 CFR part 51, subpart W that
were duplicative of those in 40 CFR part
93, subpart B. See 75 FR 17254 (April
5,2010).2

Florida Rule 62—-204.500, Florida
Administrative Code (F.A.C.),
Conformity, addresses general
conformity in paragraph (1). EPA
incorporated Rule 62—-204.500 into the
Florida SIP in a direct final rule on
August 11, 2003. See 68 FR 47468.
Since then, Florida has amended Rule
62—204.500, and those changes are the
subject of this notice of proposed
rulemaking (NPRM).3

II. EPA’s Analysis of Florida’s
Submittal

Florida’s August 12, 2022, SIP
revision updates Rule 62—-204.500,
Conformity. Specifically, the SIP
revision changes the “General
Conformity”’ section at paragraph (1) by
updating cross-references.

Florida’s SIP revision updates two
cross-references in paragraph (1) of Rule
62—204.500. Specifically, the revision
replaces two cross-references that refer
to 40 CFR part 51, subpart W, with
references to 40 CFR part 93, subpart B.
The SIP-approved version of paragraph
(1), states that it applies to state review
of all Federal general conformity
determinations submitted to the state
pursuant to 40 CFR part 51, subpart W.
It also states that pursuant to 40 CFR
part 51, subpart W, Federal agencies are
required to make conformity
determinations to ensure that certain
Federal actions are consistent with the
SIP. As mentioned in Section I of this
notice, EPA removed rules from 40 CFR

2For more information on general conformity, see
https://www.epa.gov/general-conformity.

3The August 12, 2022, submittal transmits
several changes to other Florida SIP-approved rules.
These changes are not addressed in this proposed
rulemaking and will be considered by EPA in
separate rulemakings. In addition, EPA will not act
on subsections 62—-204.500(1)(a)—(1)(d), F.A.C.,
because they were withdrawn from EPA
consideration in a letter dated January 5, 2024,
which is in the docket for this proposed
rulemaking.

part 51, subpart W that were duplicative
of those in 40 CFR part 93, subpart B.
Because the SIP-approved version of
Rule 62-204.500 relies on the
duplicative rules that EPA removed
from 40 CFR part 51, the SIP-approved
rule is outdated. EPA is proposing to
approve the changes to paragraph (1)
because they update the cross-references
to the correct location of the
implementing requirements for general
conformity.

III. Incorporation by Reference

In this document, the EPA is
proposing to include in a final EPA rule
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, and as discussed in Section II of
this preamble, the EPA is proposing to
incorporate by reference Florida Rule
62—204.500, F.A.C., Conformity, state
effective on October 23, 2016, except for
62-204.500(1)(a), 62—204.500(1)(b), 62—
204.500(1)(c), and 62-204.500(1)(d). The
EPA has made, and will continue to
make, the SIP generally available
through www.regulations.gov and at the
EPA Region 4 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

IV. Proposed Action

For the reasons discussed above, EPA
is proposing to approve the August 12,
2022, Florida SIP revision updating
Rule 62-204.500, Conformity, in the
Florida SIP.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely proposes to approve state
law as meeting Federal requirements
and does not impose additional
requirements beyond those imposed by
state law. For that reason, this proposed
action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 14094 (88 FR
21879, April 11, 2023);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);
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e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not subject to Executive Order
13045 (62 FR 19885, April 23, 1997)
because it approves a state program;

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) directs Federal agencies
to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “‘the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that “no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The FDEP did not evaluate EJ
considerations as part of its SIP
submittal; the CAA and applicable
implementing regulations neither

prohibit nor require such an evaluation.
EPA did not perform an EJ analysis and
did not consider EJ in this proposed
action. Due to the nature of the action
being proposed here, this proposed
action is expected to have a neutral to
positive impact on the air quality of the
affected area. Consideration of EJ is not
required as part of this proposed action,
and there is no information in the
record inconsistent with the stated goal
of E.O. 12898 of achieving EJ for people
of color, low-income populations, and
Indigenous peoples.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Authority: 42 U.S.C. 7401 et seq.

Dated: January 17, 2024.
Jeaneanne Gettle,
Acting Regional Administrator, Region 4.
[FR Doc. 2024-01670 Filed 1-31-24; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 1, and 16

[GN Docket No. 22-69; FCC 23-100; FR ID
197453]

Implement the Infrastructure
Investment and Jobs Act: Prevention
and Elimination of Digital
Discrimination

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) proposes rules regarding
affirmative obligations for broadband
providers, through: annual reports that
facilitate greater transparency regarding
substantial broadband projects recently
completed by providers, and internal
compliance programs requiring periodic
evaluation of the demographics of
communities served—and not served—
by such recently completed projects, as
well as pending and planned substantial
projects. The Commission also seeks
comment on establishing am Office of
Civil Rights.

DATES: Comments are due on or before
March 4, 2024, and reply comments are
due on or before April 1, 2024. Written
comments on the Paperwork Reduction
Act proposed information collection
requirements must be submitted by the

public and other interested parties on or
before April 1, 2024.

ADDRESSES: You may submit comments,
identified by GN Docket No. 22-69, by
any of the following methods:

e Federal Communications
Commission’s Website: http://
apps.fcc.gov/ecfs/. Follow the
instructions for submitting comments.

e People With Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document. Send a copy
of your comment on the proposed
information collection to Nicole Ongele,
FCC, via email to PRA@fcc.gov or
Nicole.Ongele@fcc.gov.

FOR FURTHER INFORMATION CONTACT:
Wireline Competition Bureau,
Competition Policy Division, Aurélie
Mathieu, at (202) 418—2194,
Aurelie.Mathieu@fcc.gov. For additional
information concerning the Paperwork
Reduction Act information collection
requirements contained in this
document, send an email to PRA@
fec.gov or contact Nicole Ongele,
Nicole.Ongele@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further
Notice of Proposed Rulemaking (Further
Notice) in GN Docket No. 22—-69, FCC
23-100, adopted on November 15, 2023,
and released on November 20, 2023.
The full text of this document is
available for download at https://
docs.fcc.gov/public/attachments/FCC-
23-100A1.pdf. To request materials in
accessible formats for people with
disabilities (e.g., braille, large print,
electronic files, audio format, etc.), send
an email to FCC504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at (202) 418—-0530 (voice) or
(202) 418-0432 (TTY).

Providing Accountability Through
Transparency Act: The Providing
Accountability Through Transparency
Act, Public Law 1189, requires each
agency, in providing notice of a
rulemaking, to post online a brief plain-
language summary of the proposed rule.
The required summary of this Further
Notice of Proposed Rulemaking is
available at https://www.fcc.gov/
proposed-rulemakings.

Initial Paperwork Reduction Act of
1995 Analysis: This document contains
proposed information collection
requirements. The Commission, as part


https://docs.fcc.gov/public/attachments/FCC-23-100A1.pdf
https://docs.fcc.gov/public/attachments/FCC-23-100A1.pdf
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of its continuing effort to reduce
paperwork burdens, invites the general
public to comment on the information
collection requirements contained in
this document, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13. Public and agency
comments are due April 1, 2024.

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using the Commission’s
Electronic Comment Filing System
(ECFS). See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

e Electronic Filers: Comments may be
filed electronically using the internet by
accessing the ECFS: http://apps.fcc.gov/
ecfs/.

e Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing.

e Filings can be sent by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9050
Junction Drive, Annapolis Junction, MD
20701. U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 45 L Street NE,
Washington, DC 20554.

o Effective March 19, 2020, and until
further notice, the Commission no
longer accepts any hand or messenger
delivered filings. This is a temporary
measure taken to help protect the health
and safety of individuals, and to
mitigate the transmission of COVID-19.
See FCC Announces Closure of FCC
Headquarters Open Window and
Change in Hand-Delivery Policy, Public
Notice, DA 20-304 (March 19, 2020),
https://www.fcc.gov/document/fcc-
closes-headquarters-open-window-and-
changes-hand-delivery-policy.

People With Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (TTY).

The proceeding this document
initiates shall be treated as a “permit-
but-disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written

presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
1.1206(b). In proceedings governed by
rule 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

This document may contain potential
new or revised information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget (OMB) to comment on the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of
1995, Public Law 104—13. Public and
agency comments are due April 1, 2024.

Comments should address: (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; (d) ways to
minimize the burden of the collection of

information on the respondents,
including the use of automated
collection techniques or other forms of
information technology; and (e) way to
further reduce the information
collection burden on small business
concerns with fewer than 25 employees.
In addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4), the Commission seeks
specific comment on how it might
further reduce the information
collection burden for small business
concerns with fewer than 25 employees.
Synopsis

1. In this Further Notice we take
additional steps to fulfill our statutory
mandate to facilitate equal access to
broadband internet access service by
preventing digital discrimination of
access. We seek further, focused
comments on affirmative obligations
that might be undertaken by broadband
service access providers (providers) to
expand broadband access and address
possible digital discrimination of access.
Our digital discrimination of access
rules apply to “covered entities”” which
is broader than broadband providers,
but at this time our proposed annual
report and compliance program are
limited to broadband providers as
defined in 47 CFR 54.1600(b). The
proposals in this Further Notice
complement rules we adopt today by
focusing on providers’ day-to-day
business practices that might, in some
instances, differentially impact
consumers’ access to broadband on
prohibited bases. Our proposals are
intended to make fully transparent to
the public what communities are
served, and what communities are not
served, by large-scale broadband
deployment, upgrade, and maintenance
projects completed or substantially
completed by each provider over the
preceding calendar year. We propose to
require the reporting of this information
on a state-by-state or territory-by-
territory basis in a yearly supplement to
the Broadband Data Collection (BDC) so
the public can see not only where
broadband service is available, but
where and how providers are currently
investing in their broadband networks
and what communities are benefiting
from those investments. Our proposals
would also require providers to
establish formal compliance programs
related to digital discrimination of
access and to conduct regular, internal
assessments of what communities are
served (and not served) by recently
completed, pending, and planned large-
scale broadband projects and whether
their relevant policies and practices
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might differentially impact consumers’
access to broadband service. Such
regular assessments, we believe, will
help “smoke out” policies and practices
that might impede equal access to
broadband service without sufficient
technical or economic justification as
providers pressure test the asserted
justifications for policies and practices
producing such effects. Affirmative
obligations such as these are not foreign
to the Commission. Most recently, for
example, the Commission has adopted
affirmative obligations for voice service
providers to better police their own
networks against illegal robocalls and
protect consumers from widespread
fraud, and we believe that targeted
affirmative and effective measures can
similarly combat discriminatory
practices in the context of our duty
under section 60506 to prevent and
identify steps to eliminate digital
discrimination of access.

2. In this Further Notice, we propose
two sets of affirmative obligations for
broadband providers in furtherance of
our mandate to facilitate equal access to
broadband internet access service,
including by preventing digital
discrimination of access. Under our
proposal, each broadband provider
would be required to: (1) submit an
annual, publicly-available supplement
to the BDC describing, on a state-by-
state or territory-by-territory basis, any
large-scale broadband deployment,
upgrade, and maintenance projects that
were completed or substantially
completed during the preceding
calendar year and the communities
served by such projects; and (2)
establish a mandatory internal
compliance program requiring regular
internal assessment of (a) what
communities are served by recent,
pending, and planned large-scale
projects and (b) whether the provider’s
broadband-related policies and practices
might differentially impact consumers’
access to broadband based on a listed
characteristic and without adequate
technical or economic justification.

3. Legal Authority. We seek general
comment on our authority to require
providers to implement affirmative
obligations. Section 60506 directs the
Commission to adopt rules to prevent
digital discrimination of access and
identify necessary steps to eliminate
such discrimination. Does section 60506
authorize the Commission to impose
affirmative obligations on providers?
Does the Communications Act provide
the Commission such authority,
irrespective of whether section 60506 is
part of the Communications Act? Does
section 4(i) of the Communications Act
provide the Commission either direct or

ancillary authority to do so? Besides
these legal authorities, are there other
sources for our authority to implement
affirmative obligations of the types set
forth below?

Annual Report

4. We propose requiring that
providers submit an annual, publicly-
available supplement to the BDC
describing their recent broadband
investments in each state and territory.
This supplemental report would
identify and describe, on a state-by-state
or territory-by-territory basis, all fixed or
mobile broadband deployment, upgrade,
and maintenance projects completed or
substantially completed in the
preceding calendar year, that are
expected to affect the availability or
quality of broadband service at 500 or
more housing units. A “housing unit” is
defined as a single family house,
townhome, mobile home or trailer,
apartment, group of rooms, or single
room that is occupied as a separate
living quarters, or, if vacant, is intended
for occupancy as a separate living
quarters. The report would categorize
each such project as a deployment,
upgrade, or maintenance project (or
some combination thereof) and would
identify the number of housing units
affected by the project through
numerical bands (such as 500-999,
1000—-4999, 5000-9999, etc.). The report
would identify through the census tract
affected by the project, and would
provide a brief narrative description of
the project and the geographic area
served by the project to provide greater
precision and clarity regarding what the
project is designed to accomplish and
what communities are served by the
project. The primary goal of requiring
this report would be to increase
transparency regarding what substantial
investments providers are currently
making in their networks, what
communities are being served—or not
served—by those investments, and how
they are being served. The information
provided in the annual supplement to
the BDC would allow the Commission,
state and local broadband regulators,
public interest organizations, and other
stakeholders to review on a jurisdiction-
by-jurisdiction basis what major
deployment, upgrade, and maintenance
projects covered entities have
completed or substantially completed
within the states and territories of their
footprint and what communities are and
are not served by those projects. We
believe this information would assist in
the development of broadband policy,
in the strengthening of advocacy for
broadband expansion, and in the

targeting of our efforts to enforce our
digital discrimination of access rules.

5. In the Notice of Proposed
Rulemaking, 88 FR 3681, we sought
comment on what self-assessment or
reporting obligations we should require
of providers. In response, the
Leadership Conference on Civil and
Human Rights suggested that we look to
other sources of civil rights law to
develop affirmative obligations,
Microsoft recommended that providers
use Commission data to formulate plans
to address digital discrimination of
access, and several commenters
recommended self-reporting
requirements. Based on the comments
received in the record, we believe our
steps in this Further Notice are
consistent with recommendations for
self-reporting and will result in useful
data to stakeholders. We seek comment
on this approach.

Components of the Report

6. We propose that each annual report
must address the following components
to provide a comprehensive picture of
each major deployment, maintenance,
and upgrade project completed or
substantially completed for each state
and territory within its service area or
footprint: (1) the nature of each project
completed or substantially completed in
the calendar year immediately
preceding the submission of the report
(i.e., deployment, upgrade,
maintenance, or a combination thereof);
(2) the number of housing units affected
by the project (i.e., the number of
housing units whose broadband
availability or quality is positively
impacted by the project) by census tract
(utilizing the system presently used in
the BDC); and (3) a narrative description
of the project and of the areas served by
the project, to allow for greater precision
and clarity regarding what the project is
designed to accomplish and what
communities are served by the project.

7. We seek general comment on the
pros and cons of an annual report in the
context of this proceeding. What are the
short-term and long-term benefits of this
proposal? Is there a more appropriate
way to collect this information other
than an annual report? Is there a way we
can utilize existing data in connection
with or in place of the proposed annual
report to promote transparency
regarding broadband investments? How
could regulators leverage these reports
to address potential disparities in
broadband access? Are there other
stakeholders that would benefit from
such a report? Are there other uses for
such a report that would foster the equal
access policy of section 605067 Are
there other potential benefits or
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challenges in implementing an annual
reporting requirement?

8. We also invite comment on the
proposed components of the annual
report, discussed in turn below. Are
they sufficient? Are there other
components that are necessary to meet
our transparency goal. Are any of the
proposed components in conflict or
tension with the equal access goal of
section 605067 What other reasons or
justifications might exist for excluding
one or more of the proposed
components of the report? Would there
be challenges in implementing this
proposal and if so, how can the
challenges be addressed? We seek
comment on how to strike the right
balance between gathering sufficient
information and avoiding undue
burdens on reporting entities when
implementing this annual report
requirement.

9. Nature of the projects. In
identifying the nature of the projects
completed or substantially completed in
the report, our proposal would require
that providers identify any broadband
deployment, upgrade, or maintenance
projects undertaken within the specified
period and affecting 500 or more
housing units. We believe that
deployment, maintenance, and upgrade
projects are the type of investments that
most broadly and directly affect
consumer access to broadband service
and, thus, should be reported in order
to facilitate greater transparency
regarding where such investments are
being made. We seek comment on this
proposal. We propose to deem a project
completed when all the tasks and
objectives have been successfully
completed, all deliverables have been
produced, all milestones have been met,
and there is no outstanding work or
tasks to be done. We also seek comment
on what should be considered a
substantially completed project. For
example, should we define substantially
completed as being a project for which,
at the providers’ discretion, either 85%
of the impacted locations are covered, or
for which 85% of the most recent
budget with commercial approval has
been spent? Should the difference
between the definitions of substantially
completed and completed be based on
providers expected timeline for a
project?

10. Housing units affected. We
propose that the reporting requirement
apply to projects affecting 500 or more
housing units. We propose to use the
definition of a “housing unit” in
Commission rule 802.223, which
defines the term as ““a single family
house, townhome, mobile home or
trailer, apartment, group of rooms, or

single room that is occupied as a
separate living quarters, or, if vacant, is
intended for occupancy as a separate
living quarters.” An “‘economic unit”
consists of all adult individuals
contributing to and sharing in the
income and expenses of a household.
We seek comment on this definition.
Based on this proposed definition, we
seek comment on what number of
housing units should trigger the
requirement to report on a particular
project. Is the number 500 reasonable in
light of our transparency goal? Should
the same threshold number of housing
units apply to deployment, upgrade,
and maintenance projects? Should
different thresholds be applied to each
category? Once the 500 housing unit
threshold is met, is categorizing housing
units in metric bands (e.g., 500-999,
1000-4999, 5000-9999) an effective
method to report the scope of the
deployment, maintenance, or upgrade
projects? We specifically seek comment
on the potential impacts on rural and
Tribal areas. Should there be special
considerations for rural and Tribal
areas? If so, how can we ensure that
these areas are being considered?

11. Geographic area of the project. We
seek comment on requiring providers to
report the geographic area of each major
deployment, upgrade, and maintenance
project by census tract. Would reporting
projects at the level of the census tract
be appropriate? What benefits and
burdens would be associated with
reporting data at the census tract level?
Would census block be too granular?
Should providers be required or
permitted to report impacted locations
in the same manner as they report
deployed locations in the BDC? Since
the BDC allows providers to report
availability data in the form of polygon
shapefiles, or as broadband serviceable
location fabric (fabric), would adopting
either one of these metrics reduce the
burden on filers? In what format do
covered entities routinely store data on
deployments, upgrades, and
maintenance projects? To the extent
covered entities do not routinely collect
and store such information, we seek
comment on how to specify a single
methodology for doing so.

12. We also seek comment on whether
there are more precise metrics to
identify the location of projects in rural
and Tribal areas than the proposed
census tract metric. Are there any
additional issues specific to rural and
Tribal areas that we should consider in
completion of these annual reports?
Would a census block requirement be
workable? Would it encompass rural
and Tribal areas more efficiently?
Should providers be required to identify

whether the impacted area is rural or
Tribal and, if so, how should they do
that? Should covered entities be
required to specifically describe their
projects in Tribal areas, irrespective of
the number of housing units served by
the project?

13. Narrative description of project.
We propose that providers use the
narrative description to provide
information regarding each project
sufficient to determine what the project
was designed to accomplish, why it was
undertaken, and what communities
within the designed census tracts it was
intended to serve. In particular, the
designation of a project as a
deployment, upgrade, or maintenance
project may not sufficiently explain
what the project was intended to
accomplish (e.g., upgrade service from
DSL to fiber) or the specific
communities within the designated
census tracts that will be served by the
project (e.g., naming the neighborhoods
served or providing the geographic
boundaries of the project). By requiring
the narrative description of the project,
we intend to allow greater precision and
clarity about the nature of the project
and the communities served, without
being overly prescriptive. We seek
comment on this proposal. Should we
be more prescriptive about the narrative
descriptions required? Should we
require, for example, that providers
describe the demographics of the
communities served by these projects
and/or the dates the projects were
completed or substantially completed?
Is there other narrative information we
should require in order for the reporting
requirement to serve its intended
purpose of providing greater
transparency regarding recent
broadband investments? More generally,
is a report of the type we propose
necessary or helpful in light of the data
already being collected through the
BDC?

Annual Report Filing Timeline

14. We propose to require providers to
file their annual report as a supplement
to the BDC report due in March of each
year and that it cover projects
completed or substantially completed in
the calendar year immediately
preceding the submission of the report.
We seek comment on this proposal. We
seek comment on this filing timetable
and whether it provides sufficient time
for providers to gather and review the
information required in the report. We
also seek comment on whether
submitting the annual report as a
supplement to the year-end BDC filing
is the most reasonable and efficient
approach. Should these deadlines be
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staggered? If so, how much time should
be allotted between the filing of the
year-end BDC report and the annual,
major projects report?

Availability of Annual Reports

15. We propose to make the results of
these annual reports available to the
public. As discussed above, we
tentatively conclude that significant
benefits would flow from making these
reports public, such as increasing
transparency regarding substantial
investments by providers, informing
broadband policy at the Federal, state
and local level, strengthening advocacy
for expanded broadband access, and
targeting the Commission’s efforts to
enforce the rules we adopt today. We
seek comment on our proposal to make
these reports public. What is the best
method for releasing these reports to the
public? Should these reports be easily
accessible on the provider’s website or
should they be made available by
another means? We also seek comment
on the benefits or burdens of making the
reports available to the public. Are there
confidentiality concerns we need to
consider with respect to the information
in question? If so, what measures would
be necessary to protect the legitimate
confidentiality interests of providers?

Supplements to Existing Commission-
Issues Reports

16. We also seek comment on whether
the Commission should publish certain
data from the proposed annual reports
in the Commission’s existing reports,
such as the Communications
Marketplace Report or the broadband
progress report required by section 706
of the Telecommunications Act of 1996
(Section 706 Report). We note that the
Commission has already initiated the
inquiry for the next Section 706 Report.
Although we propose that the annual
reports be publicly available, as
supplements to the annual BDC filings,
would including certain data in either of
these existing Commission reports
provide greater transparency to
consumers and communities? If so,
what data should be included? Should
we include the entirety of the proposed
annual reports, or limit the data to a
more narrow set of data points? Should
we expand the information published in
the Communications Marketplace
Report or the Section 706 Report beyond
the proposed annual reports to include
summaries of filed digital
discrimination of access informal
complaints, any findings of digital
discrimination of access, or steps the
Commission has taken to address equal
access? Would including this additional
information in either these Commission-

issued reports enhance transparency
and make the proposed annual reports
fully available and accessible to more
stakeholders?

Intersection With Other Broadband
Data

17. We seek comment on how
providers can leverage existing data
sources, such as the existing BDC, in
compiling these reports. To the extent
we can model the requirements for this
report off the BDC, how would that be
helpful to providers? We assume that
providers would prefer to use the same
criteria and data fields that are used in
the BDC to the extent possible. We seek
comment on whether this is true.

18. Are the relevant criteria and data
fields used in the BDC too broad or
narrow for our present purposes? Is
there a need for additional data to be
collected or for different metrics to be
used? Given that providers are aware of
their deployment and report the impact
of deployments as part of the BDC, what
would be the additional burden of
providing annual reports? Are there
policies or procedures we can adopt to
reduce the burden on providers?

19. We tentatively conclude that the
annual reports proposed above should
be certified by the provider as true and
correct, just as occurs with respect to
BDC submissions. We propose that the
same experts who certify the BDC
submissions also be required to certify
the proposed annual report: (1) a
corporate officer, and (2) an engineer.
We seek comment on this proposal.
Should we consider a different
certification process? Is it necessary that
both a corporate officer and an engineer
certify reports containing the elements
we have outlined above? Might other
officers or employees of the provider be
better informed to certify the contents of
this annual report? We seek detailed
comment on these matters.

Exceptions

20. We seek comment on whether any
providers should be exempted from the
requirement to submit an annual report
based on their size, footprint, or service
area. Should we exempt providers that
primarily serve consumers at the rural
and Tribal level and, if so, why? What
other providers should be exempted
from submitting an annual report and
why?

Record Retention

21. It is important that records
sufficient to determine the veracity of
the proposed annual reports be retained
for some period of time following
submission of the reports. We seek
comment on what records should be

retained and for how long they should
be retained in order to accomplish this
verification purpose. We also seek
comment on whether records related to
the proposed annual reports should be
retained for any purpose other than
verification of the information
contained in such reports.

Compliance Program

22. In addition to the annual report,
we propose to require each provider to
adopt and maintain a formal internal
compliance program designed to ensure
regular assessment of whether and how
the provider’s policies and practices
advance and impede equal access to
broadband in