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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Part 2412

Privacy

AGENCY: Federal Labor Relations
Authority.
ACTION: Final rule.

SUMMARY: This final rule adopts, with
one change, the proposed rule
published in the Federal Register on
October 11, 2023. The rule updates
procedures under the Privacy Act for
requesting information from the Federal
Labor Relations Authority (FLRA) and
procedures that the FLRA follows in
responding to requests from the public,
in order to reflect changes in the law
and the FLRA’s organization since the
regulations were last updated.

DATES: This final rule is effective
January 3, 2024.

FOR FURTHER INFORMATION CONTACT:
Thomas Tso, Solicitor, Senior Agency
Official for Privacy, at (771) 444-5779.
SUPPLEMENTARY INFORMATION: On
October 11, 2023, the FLRA published
a proposed rule in the Federal Register
at 88 FR 70374, amending its
regulations under the Privacy Act to
update procedures for requesting
information from the FLRA and
procedures that the FLRA follows in
responding to requests from the public,
in order to reflect changes in the law
and the FLRA’s organization since the
regulations were last updated. These
revised regulations account for issues
that have arisen since the regulations
were last updated. The FLRA solicited
written comments; and requested that
any such comments be submitted by
November 13, 2023.

The FLRA received one comment on
the proposed rule from the American
Association of Nurse Practitioners,
which suggested changing “physician”
to “licensed health care professional” in
§2412.6(d). The FLRA agrees with this
change as a requester’s provider of

choice may not be a physician, but
another licensed health care
professional, such as a nurse
practitioner. Other agencies have also
utilized the broader term in similar
situations. See, e.g., 5 CFR 1830.4, 45
CFR 164.502(g)(3)(ii)(C). Based on the
rationale set forth in the proposed rule
and this document, the FLRA is thus
adopting the proposed rule as the final
rule with this one change.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the FLRA has determined that
this regulation, as amended, will not
have a significant impact on a
substantial number of small entities.
The Privacy Act primarily affects
individuals and not entities and the
final rule would impose no duties or
obligations on small entities.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This action is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100,000,000 or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

The regulations contain no additional
information collection or record-keeping
requirements under the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501,
et seq.

List of Subjects in 5 CFR Part 2412
Privacy Act.

m For the reasons stated in the preamble,
the FLRA revises 5 CFR part 2412 to
read as follows:

PART 2412—PRIVACY

Sec.

2412.1
2412.2
2412.3
2412.4

Purpose and scope.

Definitions.

Notice and publication.

Existence-of-records requests.

2412.5 Individual access requests.

2412.6 Records about other individuals,
medical records, and limitations on
disclosures.

2412.7 Initial decision on access requests.

2412.8 Accountings of disclosures and
requests for accountings.

2412.9 Requests for amendment or
correction of records.

2412.10 Initial decision on amendment or
correction.

2412.11 Amendment or correction of
previously disclosed records.

2412.12 Agency review of refusal to inform,
to provide access to, or to amend or
correct records.

2412.13 Fees.

2412.14 Penalties.

2412.15 Exemptions.

Authority: 5 U.S.C. 552a.

§2412.1 Purpose and scope.

This part contains the regulations that
the Federal Labor Relations Authority
(FLRA), including the Authority
component (Authority), the General
Counsel of the FLRA (General Counsel),
the Inspector General (IG), and the
Federal Service Impasses Panel (Panel),
follow under the Privacy Act of 1974, as
amended, 5 U.S.C. 552a. These
regulations should be read together with
the Privacy Act, which provides
additional information about records
maintained on individuals. The
regulations apply to all records
maintained by the Authority, the
General Counsel, the IG, and the Panel
that are contained in a system of
records, as defined at § 2412.2(d), and
that are retrieved by an individual’s
name or personal identifier. They
describe the procedures by which
individuals may request access to
records about themselves, request
amendment or correction of those
records, and request an accounting of
disclosures of those records. In addition,
the regulations limit the access of other
persons to those records. The Authority,
the General Counsel, the IG, and the
Panel also process all Privacy Act
requests for access to records under the
Freedom of Information Act, 5 U.S.C.
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552, giving requesters the benefit of both
statutes. These regulations do not relate
to those personnel records of Federal
Government employees, which are
under the Office of Personnel
Management’s (OPM) jurisdiction, to the
extent such records are subject to OPM
regulations.

§2412.2 Definitions.

For the purposes of this part—

Individual means a citizen of the
United States or an alien lawfully
admitted for permanent residence.

Maintain includes maintain, collect,
use, or disseminate.

Record means any item, collection, or
grouping of information about an
individual that is maintained by the
Authority, the General Counsel, the IG,
or the Panel including, but not limited
to, information regarding the
individual’s education, financial
transactions, medical history, and
criminal or employment history, that
contains the individual’s name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual, such as a finger or voice
print or a photograph.

Request for access to a record means
a request made under the Privacy Act,
5 U.S.C. 552a(d)(1).

Request for amendment or correction
of a record means a request made under
the Privacy Act, 5 U.S.C. 552a(d)(2).

Request for an accounting means a
request made under the Privacy Act, 5
U.S.C. 552a(c)(3).

Requester means an individual who
makes an existence-of-records request, a
request for access, a request for
amendment or correction, or a request
for an accounting under the Privacy Act.

Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose which is
compatible with the purpose for which
it was collected.

System of records means a group of
any records under the control of the
Authority, the General Counsel, the IG,
or the Panel from which information is
retrieved by the name of the individual
or by some identifying particular
assigned to the individual.

§2412.3 Notice and publication.

The Authority, the General Counsel,
the IG, and the Panel will publish in the
Federal Register such notices describing
systems of records as are required by
law.

§2412.4 Existence-of-records requests.

(a) If you want to know whether a
system of records maintained by the
Authority, the General Counsel, the IG,
or the Panel contains a record pertaining

to you, you may submit a written
existence-of-records request by mail to
the FLRA’s Solicitor or IG, as
appropriate, at the Authority’s offices in
Washington, DC, or by email to
privacy@flra.gov.

(b) You should clearly and
prominently identify your request as a
Privacy Act request. If you submit the
request by mail, it should bear the mark
“Privacy Act Request”” on the envelope
or other cover, as well as your return
address. If you submit the request by
email, the subject line of the email
should include the phrase “Privacy Act
Request.” If you do not comply with the
provisions of this paragraph, your
request will not be deemed received
until the time it is actually received by
the FLRA'’s Solicitor or IG.

(c) An existence-of-records request
must include your name and address
and must reasonably describe the
system of records in question. Whenever
possible, the request should also
describe the time periods in which you
believe the records were compiled and
the name or identifying number of each
system of records in which you believe
the records are kept. The Authority, the
General Counsel, the IG, and the Panel
have published descriptions of the
systems of records they maintain in the
Federal Register.

(d) When you make an existence-of-
records request regarding records about
yourself, you must verify your identity.
You must state your full name, current
address, and date and place of birth.
You must sign your request and your
signature must either be notarized or
submitted by you under 28 U.S.C. 1746,
a law that permits statements to be
made under penalty of perjury as a
substitute for notarization. In order to
help the identification and location of
requested records, you may also, at your
option, include your social security
number.

(e) When making an existence-of-
records request as the parent or
guardian of a minor or as the guardian
of someone determined by a court to be
incompetent, you must establish:

(1) The identity of the individual who
is the subject of the record, by stating
the name, current address, date and
place of birth, and, at your option, the
social security number of the
individual;

(2) Your own identity, following the
requirements of paragraph (d) of this
section;

(3) That you are the parent or
guardian of that individual, which you
may prove by providing a copy of the
individual’s birth certificate showing
your parentage or by providing a court

order establishing your guardianship;
and

(4) That you are acting on behalf of
that individual in making the request.

(f) The Solicitor or IG, as appropriate,
will advise you in writing within ten
(10) working days from receipt of your
request whether the system of records
you identified contains a record
pertaining to you or to the individual for
whom you are a parent or guardian and,
if so, the office in which that record is
located. If the Solicitor or IG is
prohibited from, or there is otherwise an
exemption that prevents, disclosing
whether a system of records contains a
record pertaining to you or to the
individual for whom you are a parent or
guardian, you will be notified in writing
of the reasons of that determination, and
of your right to appeal that
determination under the provisions
§2412.12.

§2412.5 Individual access requests.

(a) You may make a request for access
to a record about yourself that is
contained in a system of records
maintained by the Authority, the
General Counsel, the IG, or the Panel by
submitting a written request reasonably
identifying the records sought to be
inspected or copied by mail to the
FLRA’s Solicitor or the IG at the
Authority’s offices in Washington, DC,
or by email to privacy@flra.gov. You
must describe the records that you want
in enough detail to enable Authority,
General Counsel, IG, or Panel personnel
to locate the system of records
containing them with a reasonable
amount of effort. Whenever possible,
your request should describe the time
periods in which you believe the
records were compiled and the name or
identifying number of each system of
records in which you believe the
records are kept. The Authority, the
General Counsel, the IG, and the Panel
have published descriptions of the
systems of records they maintain in the
Federal Register.

(b) Your written request should be
clearly and prominently identified as a
Privacy Act request. If you submit the
request by mail, it should bear the mark
“Privacy Act Request” on the envelope
or other cover, as well as your return
address. If you submit the request by
email, the subject line of the email
should include the phrase “Privacy Act
Request.” If your request does not
comply with the provisions of this
paragraph, it will not be deemed
received until the time it is actually
received by the FLRA’s Solicitor or IG.

(c) If you desire, you may be
accompanied by another person during
your review of the records. If you desire
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to be accompanied by another person
during the inspection, you must notify
the Solicitor or IG at least twenty-four
hours in advance of the agreed-upon
inspection date. Additionally, you must
sign a statement and provide it to the
representative of the Authority, the
General Counsel, the IG, or the Panel, as
appropriate, at the time of the
inspection, authorizing that person to
accompany you. The agency may
require a written statement from you
authorizing discussion of your record in
the accompanying person’s presence.

(d) When you make a request for
access to records about yourself, you
must verify your identity. You must
state your full name, current address,
and date and place of birth. You must
sign your request and your signature
must either be notarized or submitted by
you under 28 U.S.C. 1746, a law that
permits statements to be made under
penalty of perjury as a substitute for
notarization. In order to help the
identification and location of requested
records, you may also, at your option,
include your social security number.

(e) When making a request as the
parent or guardian of a minor or as the
guardian of someone determined by a
court to be incompetent, for access to
records about that individual, you must
establish:

(1) The identity of the individual who
is the subject of the record, by stating
the name, current address, date and
place of birth, and, at your option, the
social security number of the
individual;

(2) Your own identity, following the
requirements of paragraph (d) of this
section;

(3) That you are the parent or
guardian of that individual, which you
may prove by providing a copy of the
individual’s birth certificate showing
your parentage or by providing a court
order establishing your guardianship;
and

(4) That you are acting on behalf of
that individual in making the request.

§2412.6 Records about other individuals,
medical records, and limitations on
disclosures.

(a) Requests for records about an
individual made by person other than
that individual shall also be directed to
the FLRA’s Solicitor or IG, as
appropriate, at the Authority’s offices in
Washington, DC, or by email to
privacy@filra.gov. You must describe the
records that you want in enough detail
to enable Authority, General Counsel,
IG, or Panel personnel to locate the
system of records containing them with
a reasonable amount of effort. Whenever
possible, your request should describe

the time periods in which you believe
the records were compiled and the
name or identifying number of each
system of records in which you believe
the records are kept. The Authority, the
General Counsel, the IG, and the Panel
have published descriptions of the
systems of records they maintain in the
Federal Register.

(b) Such records shall only be made
available to persons other than that
individual in the following
circumstances:

(1) To any person with the prior
written consent of the individual about
whom the records are maintained;

(2) To officers and employees of the
Authority, the General Counsel, the IG,
and the Panel who have a need for the
records in the performance of their
official duties;

(3) For a routine use compatible with
the purpose for which it was collected,
as defined in 5 U.S.C. 552a(a)(7) and as
described under 5 U.S.C. 552a(e)(4)(D);

(4) To any person to whom disclosure
is required by the Freedom of
Information Act, as amended, 5 U.S.C.
552;

(5) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to title 13 of the United States
Code;

(6) In a form not individually
identifiable to a recipient who has
provided the Solicitor or IG with
advance adequate written assurance that
the record will be used solely as a
statistical research or reporting record;

(7) To the National Archives and
Records Administration or other
appropriate entity as a record which has
sufficient historical or other value
warranting its preservation, or for
evaluation by the Archivist of the
United States or the designee of such
official to determine whether the record
has such value;

(8) To another agency or to an
instrumentality of any governmental
jurisdiction within or under control of
the United States for a civil or criminal
law enforcement activity that is
authorized by law if the head of the
agency or instrumentality has made a
written request for the record to the
Solicitor or IG, in accordance with part
2417 of this chapter, specifying the
particular portion desired and the law
enforcement activity for which the
record is sought;

(9) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual,
provided that notification of such a
disclosure shall be immediately mailed
to the last known address of the
individual;

(10) To either House of Congress or to
any committee thereof with appropriate
jurisdiction;

(11) To the Comptroller General, or
any of Comptroller General’s authorized
representatives, in the performance of
the official duties of the General
Accountability Office;

(12) Pursuant to the order of a court
of competent jurisdiction; or

(13) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(e).

(c) The request shall be in writing and
should be clearly and prominently
identified as a Privacy Act request and,
if submitted by mail or otherwise
submitted in an envelope or other cover,
should bear the mark “Privacy Act
Request” on the envelope or other
cover. If a request does not comply with
the provisions of this paragraph, it shall
not be deemed received until the time
it is actually received by the Solicitor or
the IG.

(d) If medical records are requested
for inspection which, in the opinion of
the Solicitor or the IG, as appropriate,
may be harmful to the requester if
personally inspected by such person,
such records will be furnished only to
a licensed health care professional
designated to receive such records by
the requester. Prior to such disclosure,
the requester must furnish a signed
written authorization to make such
disclosure and the licensed health care
professional must furnish a written
request for the licensed health care
professional’s receipt of such records to
the Solicitor or the IG, as appropriate.

(1) If such authorization is not
executed within the presence of an
Authority, General Counsel, or Panel
representative, the authorization must
be accompanied by a notarized
statement verifying the identification of
the requester.

(2) [Reserved]

§2412.7
requests.
(a) Within ten (10) working days of

the receipt of a request pursuant to
§2412.5, the FLRA’s Solicitor or IG will
make an initial decision regarding
whether the requested records exist and
whether they will be made available to
the requester. The Solicitor or IG will
promptly communicate that initial
decision to you in writing or other
appropriate form.

(b) When the initial decision is to
provide access to the requested records,
the writing or other appropriate
communication notifying you of the
decision will:

(1) Briefly describe the records to be
made available;

Initial decision on access
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(2) State whether any records
maintained about you in the system of
records in question are not being made
available;

(3) State whether any further
verification of your identity is
necessary; and

(4) Notify you of any fee charged
under §2412.13.

(5) The Solicitor or IG will promptly
disclose the requested records to you
upon payment of any applicable fee
under §2412.13.

(c) When the initial decision is not to
provide access to requested records and
accountings, the Solicitor or IG will, by
writing or other appropriate
communication, explain the reason for
that decision. The Solicitor or IG will
only refuse to provide you access when:

(1) Your verification of identity is
inadequate under § 2412.5(d);

(2) No such records are maintained or
an exemption applies;

(3) Your information is contained in,
and inseparable from, another
individual’s record;

(4) The requested records have been
compiled in reasonable anticipation of
civil or criminal action or other
proceedings.

§2412.8 Accountings of disclosures and
requests for accountings.

(a) The FLRA’s Solicitor or IG, as
appropriate, will maintain a record
(“‘accounting”) of every instance in
which records about an individual are
made available, pursuant to this part, to
any person other than:

(1) Officers or employees of the
Authority, the General Counsel, the IG,
or the Panel in the performance of their
duties; or

(2) Any person pursuant to the
Freedom of Information Act, as
amended, 5 U.S.C. 552.

(b) The accounting which shall be
retained for at least five (5) years or the
life of the record, whichever is longer,
shall contain the following information:

(1) A brief description of records
disclosed;

(2) The date, nature and, where
known, the purpose of the disclosure;
and

(3) The name and address of the
person or agency to whom the
disclosure is made.

(c) Except when accountings of
disclosures are not required to be kept
(as stated in paragraph (a) of this
section) or are withheld accounting of
disclosures that were made pursuant to
5 U.S.C. 552a(b)(7), you may make a
request for an accounting of any
disclosure that has been made by the
Solicitor or IG, to another person,
organization, or agency of any record

about you. This accounting contains the
date, nature, and purpose of each
disclosure, as well as the name and
address of the person, organization, or
agency to which the disclosure was
made. Your request for an accounting
should identify each particular record in
question and should be made by writing
to the FLRA’s Solicitor or IG, as
appropriate, following the procedures in
§2412.5.

(d) The FLRA’s Solicitor or IG, as
appropriate, will respond to your
request for access to an accounting
following the procedures in § 2412.7.
You may appeal the Solicitor or IG’s
decision on your request under the
procedures in § 2412.12.

§2412.9 Requests for amendment or
correction of records.

(a) Unless the record is not subject to
amendment or correction as stated in
paragraph (b) of this section, you may
make a request for amendment or
correction of an Authority, General
Counsel, IG, or Panel record about
yourself or about an individual for
whom you are a parent or guardian by
submitting a written request to the
FLRA’s Solicitor or IG, as appropriate,
following the procedures in § 2412.5.
Your request should identify each
particular record in question, state the
amendment or correction that you want,
and state why you believe that the
record is not accurate, relevant, timely,
or complete. Please note that a requester
bears the burden of proving by the
preponderance of the evidence that
information is not accurate, relevant,
timely, or complete. You may submit
any documentation that you think
would be helpful. If you believe that the
same record is in more than one system
of records, your request should state
that.

(b) The following records are not
subject to amendment or correction:

(1) Transcripts of testimony given
under oath or written statements made
under oath;

(2) Transcripts of grand jury
proceedings, judicial proceedings, or
quasi-judicial proceedings, which are
the official record of those proceedings;

(3) Records in systems of records that
have been exempted from amendment
and correction under the Privacy Act, 5
U.S.C. 552a(j) or (k), by notice published
in the Federal Register; and

(4) Records compiled in reasonable
anticipation of a civil action or
proceeding.

§2412.10

correction.
(a) Within ten (10) working days after

receiving your request for amendment

Initial decision on amendment or

or correction, the FLRA’s Solicitor or IG,
as appropriate, will acknowledge receipt
of the request and, under normal
circumstances, the Solicitor or IG will
notify you, by mail or other appropriate
means, of the decision regarding the
request not later than thirty (30)
working days after receiving of the
request.

(b) The notice of decision will
include:

(1) A statement of whether the
Solicitor or IG has granted or denied
your request, in whole or in part;

(2) A quotation or description of any
amendment or correction made to any
records; and

(3) When a request is denied in whole
or in part, an explanation of the reason
for that denial and of your right to
appeal the decision to the Chairman of
the Authority, pursuant to § 2412.12.

§2412.11 Amendment or correction of
previously disclosed records.

When a record is amended or
corrected pursuant to §2412.10, or a
written statement of disagreement filed,
pursuant to § 2412.12, the FLRA’s
Solicitor or IG, as appropriate, will give
notice of that correction, amendment, or
written statement of disagreement to all
persons to whom such records or copies
have been disclosed, as recorded in the
accounting kept pursuant to § 2412.8.

§2412.12 Agency review of refusal to
inform, to provide access to, or to amend
or correct records.

(a) If your request for information
regarding whether a system of records
contains information about you or an
individual for whom you are a parent or
guardian, or your request for access to,
or amendment or correction of, records
of the Authority, the General Counsel,
the IG, or the Panel, or an accounting of
disclosure from such records, has been
denied in whole or in part by an initial
decision, you may, within thirty (30)
working days after your receipt of notice
of the initial decision, appeal that
decision by filing a written request by
mail to the Chairman of the Authority
at the Authority’s offices in Washington,
DC, or by email to privacy@flra.gov.

(b) The appeal must describe:

(1) The request you initially made for
information regarding, access to, or the
amendment or correction of, records;

(2) The initial decision of the FLRA’s
Solicitor or IG on the request; and

(3) The reasons why that initial
decision should be modified by the
Chairman of the Authority.

(c) Not later than thirty (30) working
days after receipt of a request for review
(unless such period is extended by the
Chairman of the Authority or the
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Chairman’s designee for good cause
shown), the Chairman of the Authority
or the Chairman’s designee will notify
you of their decision on your request. If
the Chairman of the Authority or the
Chairman’s designee upholds the initial
decision not to inform the individual of
whether requested records exist, or not
to provide access to requested records or
accountings, or not to amend or correct
the records as requested, then the
Chairman of the Authority or the
Chairman’s designee will notify you of
your right:

(1) To judicial review of the Chairman
of the Authority or the Chairman’s
designee’s decision pursuant to 5 U.S.C.
552a(g)(1); and

(2) To file with the FLRA’s Solicitor
or IG, as appropriate, a concise written
statement of disagreement with the
determination. That written statement of
disagreement will be made a part of the
record and will accompany that record
in any use or disclosure of the record.

§2412.13 Fees.

(a) Your Privacy Act request for access
to records will be considered an
agreement to pay all applicable fees
charged under paragraph (b) of this
section, up to $25.00. When making a
request, you may specify a willingness
to pay a greater or lesser amount.

(b) There will be a charge of twenty-
five cents per page for paper-copy
duplication of records disclosed under
this part. For copies of records produced
on tapes, disks, or other media, the
Solicitor or IG will charge the actual
cost of production, including operator
time.

(c) The FLRA’s Solicitor or IG may
waive or reduce any charges under this
section whenever it is in the public
interest to do so.

§2412.14 Penalties.

Any person who knowingly and
willfully requests or obtains any record
concerning an individual from the
Authority, the General Counsel, the IG,
or the Panel under false pretenses will
be subject to criminal prosecution under
5 U.S.C. 552a(i)(3), which provides that
such person shall be guilty of a
misdemeanor and fined not more than
$5,000.

§2412.15 Exemptions.

(a) Files of FLRA’s Office of Inspector
General (OIG) compiled for the purpose
of a criminal investigation and for
related purposes. Pursuant to 5 U.S.C.
552a(j)(2), the FLRA hereby exempts the
system of records entitled “FLRA/OIG—
1, Office of Inspector General
Investigative Files,” insofar as it
consists of information compiled for the

purposes of a criminal investigation or
for other purposes within the scope of
5 U.S.C. 552a(j)(2), from the application
of 5 U.S.C. 552a, except for 5 U.S.C.
552a(b), (c)(1) and (2), (e)(4)(A) through
(F), (e)(6), (7), (9), (10), (11) and (i).

(b) OIG files compiled for other law
enforcement purposes. Pursuant to 5
U.S.C. 552a(k)(2), the FLRA hereby
exempts the system of records entitled
“FLRA/OIG-1, Office of Inspector
General Investigative Files,”” insofar as it
consists of information compiled for law
enforcement purposes other than
material within the scope of 5 U.S.C.
552a(j)(2), from the application of 5
U.S.C. 552a, (c)(3), (d), (e)(1), (e)(4)(G),
(H), and (I), and ().

Dated: November 28, 2023.

Thomas Tso,

Solicitor and Federal Register Liaison.
[FR Doc. 2023-26516 Filed 12—1-23; 8:45 am]
BILLING CODE 7627-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-1899; Airspace
Docket No. 23—-AS0-37]

RIN 2120-AA66

Amendment of Class D and Class E
Airspace, and Establishment of Class
E Airspace; Winston Salem, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class D
and Class E airspace extending upward
from 700 feet above the surface for
Smith Reynolds Airport, Winston
Salem, NC. This action also establishes
Class E airspace designated as an
extension to a Class D surface area and
amends verbiage in the description.
DATES: Effective 0901 UTC, March 21,
2024. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.
ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours a day, 365 days a year.

FAA Order JO 7400.11H Airspace
Designations and Reporting Points and

subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; Telephone:
(404) 305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it amends
Class D and Class E airspace in Winston
Salem, NC. An airspace evaluation
determined that this update is necessary
to support IFR operations in the area.

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA 2023-1899 in the Federal Register
(88 FR 67126; September 29, 2023),
proposing to amend Class D and Class
E airspace extending upward from 700
feet above the surface for Smith
Reynolds Airport, Winston Salem, NC.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. One anonymous
comment supporting this action was
received. The commenter also showed
concerns about how this airspace action
might affect the environment. The FAA
discusses potential environmental
impacts in the Environmental Review
section.

Incorporation by Reference

Class D and Class E airspace
designations are published in
Paragraphs 5000, 6004, and 6005 of
FAA Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 annually. This document
amends the current version of that
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order, FAA Order JO 7400.11H, dated
August 11, 2023, and effective
September 15, 2023. FAA Order JO
7400.11H is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next FAA Order JO
7400.11 update.

FAA Order JO 7400.11H lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This action amends 14 CFR part 71 by
amending Class D airspace for Smith
Reynolds Airport, Winston Salem, NC,
by adding an extension from the 4.2-
mile radius of the airport to 5.8 miles
northwest of the airport. The Class E
airspace extending upward from 700
feet above the surface radius is
increased to 9 miles (previously 6.6
miles), and all extensions are removed.
Moreover, the action removes REENO
NDB from the airspace description as it
has been decommissioned. This action
also establishes Class E airspace
designated as an extension to a Class D
surface area from the 4.2-mile radius to
6.5 miles southeast of the airport. In
addition, this action removes the city
name from the airport description
header as per FAA Order 7400.2. It
replaces Notice to Airmen with Notice
to Air Missions and Airport/Facility
Directory with Chart Supplement in the
Class D airspace description. Controlled
airspace is necessary for the safety and
management of instrument flight rules
(IFR) operations in the area.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA

Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a.

This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances warrant the
preparation of an environmental
assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11H,
Airspace Designations and Reporting
Points, dated August 11, 2023, and
effective September 15, 2023, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASONCD Winston Salem, NC [Amended]

Smith Reynolds Airport, NC

(Lat 36°08’01” N, long 80°13'19” W)

That airspace extending upward from the
surface to and including 3,500 feet MSL
within a 4.2-mile radius of the Smith
Reynolds Airport and 1 mile on each side of
the 325° bearing of the airport, extending
from the 4.2-mile radius to 5.8 miles
northwest of the airport. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Air Missions. The effective date
and time will thereafter be continuously
published in the Chart Supplement.

* * * * *

Paragraph 6004 Class E Airspace
Designated as an Extension to Class D or E
Surface Area.

* * * * *

ASO NCE4 Winston Salem, NC
[Established]

Smith Reynolds Airport, NC

(Lat 36°08’01” N, long 80°13'19” W)

That airspace extending upward from the
surface within 1 mile on each side of the 145°
bearing from Smith Reynolds Airport,
extending from the 4.2-mile radius of the
airport to 6.5 miles southeast of the airport.

This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Air Missions. The
effective date and time will thereafter be
continuously published in the Chart
Supplement.

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO NCE5 Winston Salem, NC [Amended]
Smith Reynolds Airport, NC

(Lat 36°08’01” N, long 80°13'19” W)

That airspace extending upward from 700
feet above the surface within a 9-mile radius
of Smith Reynolds Airport.

* * * * *

Issued in College Park, Georgia, on
November 29, 2023.

Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2023-26557 Filed 12—1-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Part 121
[Public Notice: 12276]

Temporary Modification of Category
VIl of the U.S. Munitions List

ACTION: Final rule; notification of
temporary modification.

SUMMARY: The Department of State (the
Department), pursuant to its regulations
and in the interest of the security of the
United States, temporarily modifies the
United States Munitions List (USML)
Category VIIL

DATES: This temporary modification is
effective December 4, 2023 and will
expire on December 1, 2024 or when
terminated by the Department,
whichever occurs first.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Rasmussen, Office of Defense
Trade Controls Policy, Department of
State, telephone (202) 663—-2217; email
DDTCCustomerService@state.gov
SUBJECT: Temporary Modification—
Note to paragraph (h)(1) of USML
Category VIIL

SUPPLEMENTARY INFORMATION: On April
16, 2013, the Department published a
final rule revising Category VIII of the
USML (78 FR 22740). That final rule
added USML Category VIII(h)(1) to
describe parts, components, accessories,
attachments, and equipment specially
designed for certain advanced U.S.-
origin aircraft. Paragraph (h)(1) was the


mailto:DDTCCustomerService@state.gov

Federal Register/Vol. 88, No. 231/Monday, December 4, 2023/Rules and Regulations

84073

exception to the revised Category VIII’s
positive list of specific types of parts,
components, accessories, and
attachments that continue to warrant
control on the USML. Other parts,
components, accessories, and
attachments specially designed for a
military aircraft and related articles
became subject to the new “600 series”
controls in Category 9 of the Commerce
Control List (CCL).

On October 3, 2013, the Department
published a rule (78 FR 61750) that
added a Note to USML Category
VIII(h)(1) to clarify that parts,
components, accessories, and
attachments that are common to aircraft
enumerated in paragraph (a) but not
identified in paragraph (h)(1), and those
identified in paragraph (h)(1), are not
specially designed.

On November 21, 2016, the
Department published another final rule
revising Category VIII (81 FR 83126),
which updated the list of aircraft in
paragraph (h)(1) and revised the Note to
paragraph (h)(1) to incorporate technical
corrections and enhance its clarity. The
rule also removed equipment from
paragraph (h)(1) and created paragraph
(h)(29) to describe certain equipment
specially designed for articles described
in paragraph (h)(1). Paragraph (h)(1)
currently describes parts, components,
accessories, and attachments specially
designed for the following U.S.-origin
aircraft: B-1B, B-2, B-21, F-15SE, F/A—
18 E/F, EA-18G, F-22, F-35, and future
variants thereof; or the F-117 or U.S.
Government technology demonstrators.
Paragraph (h)(1) further states that parts,
components, accessories, and
attachments of the F—15SE and F/A-18
E/F that are common to earlier models
of these aircraft, unless listed elsewhere
in paragraph (h) of Category VIII, are
subject to the EAR.

The Note to paragraph (h)(1) states
that paragraph (h)(1) does not control
parts, components, accessories, and
attachments that are common to aircraft
described in paragraph (a) of Category
VIII but not identified in paragraph
(h)(1), and those identified in paragraph
(h)(1). For example, when applying
§120.41(b)(3), a part common to only
the F—16 and F-35 is not specially
designed for purposes of paragraph
(h)(1). A part common to only the F—22
and F-35—two aircraft models
identified in paragraph (h)(1)—is
specially designed for purposes of
paragraph (h)(1), unless one of the other
paragraphs under ITAR §120.41(b) is
applicable.

Section 126.2 of the ITAR provides
that the Deputy Assistant Secretary for
Defense Trade Controls may order the
temporary suspension or modification

of any or all provisions of the ITAR
when in the interest of the security and
foreign policy of the United States. This
authority may also be exercised by the
Assistant Secretary for Political-Military
Affairs according to ITAR § 120.1(b).

The Department assesses that it is in
the security and foreign policy interests
of the United States to allow
manufacturers to apply for export
authorizations to participate in
development of the KF-21 aircraft by
reusing certain defense articles
described in paragraph (h)(1) without
removing those defense articles from the
USML simply because they are re-used
in the KF-21.

Accordingly, pursuant to ITAR
§126.2, the Assistant Secretary of State
for Political-Military Affairs hereby
temporarily modifies the Note to
paragraph (h)(1) of USML Category VIII
such that parts, components,
accessories, and attachments specially
designed for aircraft identified in
paragraph (h)(1) are not released from
that paragraph due to their reuse in the
KF-21 aircraft or variants thereof.

The Department assessed that this
temporary modification does not change
the export jurisdiction or classification
of any existing commodities, as it only
prevents the possibility of future release
from paragraph (h)(1) due to use in the
KF-21, which has not yet entered into
production. Therefore, when the KF-21
enters production, any paragraph (h)(1)
commodities authorized for export for
this purpose will retain their current
export classification described in
paragraph (h)(1).

This temporary modification will be
effective until December 1, 2024, or
when terminated by the Department,
whichever occurs first.

Regulatory Analysis and Notices
Administrative Procedure Act

This rulemaking is exempt from
section 553 of the Administrative
Procedure Act (APA) pursuant to
section 553(a)(1) as a military or foreign
affairs function of the United States.

Regulatory Flexibility Act

Since this rule is exempt from the
notice-and-comment rulemaking
provisions of 5 U.S.C. 553, it does not
require analysis under the Regulatory
Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any year and it will not significantly

or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Congressional Review Act

The Department assesses that this rule
is not a major rule under the criteria of
5 U.S.C. 804.

Executive Orders 12372 and 13132

This rulemaking does not have
sufficient federalism implications to
require consultations or warrant the
preparation of a federalism summary
impact statement. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this
rulemaking.

Executive Orders 12866, 13563, and
14094

Executive Orders 12866 (as amended
by Executive Order 14094) and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
deemed a “‘significant regulatory action’
under Executive Order 12866.
Accordingly, the rule has not been
reviewed by the Office of Management
and Budget (OMB).

Executive Order 12988

The Department of State has reviewed
this rulemaking in light of sections 3(a)
and 3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will
not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not preempt tribal law.
Accordingly, the requirements of
Executive Order 13175 do not apply to
this rulemaking.

)

Paperwork Reduction Act

This rulemaking does not impose or
revise any information collections
subject to 44 U.S.C. Chapter 35.
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List of Subjects in 22 CFR Part 121

Arms and munitions, Classified
information, Exports.

For the reasons stated in the
preamble, the Department of State
amends Title 22, Chapter I, Subchapter
M, part 121 as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

m 1. The authority citation for part 121
continues to read as follows:

Authority: 22 U.S.C. 2752, 2778, 2797; 22
U.S.C. 2651a; Sec. 1514, Pub. L. 105-261, 112
Stat. 2175; E.O. 13637, 78 FR 16129, 3 CFR,
2013 Comp., p. 223.

m 2. Amend § 121.1 under Category VIII
by revising the Note to paragraph (h)(1)
to read as follows:

§121.1 The United States Munitions List.

* * * * *

Category VIII—Aircraft and Related
Articles

* * * * *

Note to paragraph (h)(1): This paragraph
does not control parts, components,
accessories, and attachments that are
common to aircraft, other than the KF-21 and
variants thereof, described in paragraph (a) of
this category but not identified in paragraph
(h)(1), and those identified in paragraph
(h)(1). For example, when applying
§120.41(b)(3), a part common to only the F—

16 and F-35 is not specially designed for
purposes of this paragraph. A part common
to only the F-22 and F-35—two aircraft
models identified in paragraph (h)(1)—is
specially designed for purposes of this
paragraph, unless one of the other paragraphs
is applicable under § 120.41(b) of this
subchapter. Commodities otherwise
described in this paragraph that are utilized
in the KF—21 are not released from this
paragraph due to use in the KF-21.

* * * * *

Jessica Lewis,

Assistant Secretary, Bureau of Political-
Military Affairs, U.S. Department of State.

[FR Doc. 2023-26673 Filed 11-30-23; 4:15 pm]
BILLING CODE 4710-25-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930
[Doc. No. AMS-SC—-22-0052]

Tart Cherries Grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin; Amendments to the
Marketing Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule invites
comments on proposed amendments to
Marketing Order No. 930, which
regulates the handling of tart cherries
grown in Michigan, New York,
Pennsylvania, Oregon, Utah,
Washington, and Wisconsin. The
proposed amendments would modify
the basis for calculating district
representation on the Cherry Industry
Administrative Board (“Board”’), change
the starting date for the term of office for
Board members, simplify the way a
Board member’s sales constituency is
determined, clarify how the sales
constituency applies to alternate Board
members, change the timeframe for
submitting nominations, and clarify
when districts are subject to volume
regulation.

DATES: Comments must be received by
February 2, 2024.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Market Development Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW, STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or internet: https://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register. All comments will
be made available for public inspection
in the Office of the Docket Clerk during

regular business hours, or can be viewed
at: https://www.regulations.gov. All
comments submitted in response to this
proposed rule will be included in the
record and will be made available to the
public on the internet at the address
provided above. Please be advised that
the identity of the individuals or entities
submitting the comments will be made
public.
FOR FURTHER INFORMATION CONTACT:
Thomas Nalepa, Marketing Specialist, or
Matthew Pavone, Chief, Rulemaking
Services Branch, Market Development
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
8085, Fax: (202) 720-8938, or Email:
MarketingOrderComment@usda.gov.
Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Market Development Division, Specialty
Crops Program, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-8085, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
proposes to amend regulations issued to
carry out a marketing order as defined
in 7 CFR 900.2(j). This proposal is
issued under Marketing Order No. 930,
as amended (7 CFR part 930), regulating
the handling of tart cherries grown in
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin. Part 930 (referred to as the
“Order”) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Board locally administers the Order and
is comprised of growers and handlers of
tart cherries operating within the
production area and a public member.
Section 8c(17) of the Act (7 U.S.C.
608c(17)) and the applicable rules of
practice and procedure governing the
formulation of marketing agreements
and orders (7 CFR part 900) authorize
amendment of the Order through this
informal rulemaking action. The
Agricultural Marketing Service (AMS)
will consider comments received in
response to this proposed rule, and
based on all the information available,
will determine if Order amendment is
warranted. If AMS determines
amendment of the Order is warranted, a

subsequent proposed rule and notice of
referendum would be issued, and
producers and handlers would be
allowed to vote for or against the
proposed amendments. AMS would
then issue a final rule effectuating any
amendments approved by producers
and handlers in the referendum.

AMS is issuing this proposed rule in
conformance with Executive Orders
12866, 13563, and 14094. Executive
Orders 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
14094 reaffirms, supplements, and
updates Executive Order 12866 and
further directs agencies to solicit and
consider input from a wide range of
affected and interested parties through a
variety of means. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review.

This proposed rule has been reviewed
under Executive Order 13175,
Consultation and Coordination with
Indian Tribal Governments, which
requires agencies to consider whether
their rulemaking actions would have
tribal implications. AMS has
determined this proposed rule is
unlikely to have substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 8c¢(15)(A) of the Act (7 U.S.C.
608c(15)(A)), any handler subject to an
order may file with USDA a petition
stating that the order, any provision of
the order, or any obligation imposed in
connection with the order is not in
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accordance with law and requesting a
modification of the order or to be
exempted therefrom. A handler is
afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
no later than 20 days after the date of
entry of the ruling.

Section 1504 of the Food,
Conservation, and Energy Act of 2008
(2008 Farm Bill) (Pub. L. 110-246)
amended section 8c(17) of the Act,
which in turn required the addition of
supplemental rules of practice to 7 CFR
part 900 (73 FR 49307; August 21,
2008). The amendment of section 8c(17)
of the Act and the supplemental rules of
practice authorize the use of informal
rulemaking (5 U.S.C. 553) to amend
Federal fruit, vegetable, and nut
marketing agreements and orders. AMS
may use informal rulemaking to amend
marketing orders depending upon the
nature and complexity of the proposed
amendments, the potential regulatory
and economic impacts on affected
entities, and any other relevant matters.

AMS has considered these factors and
has determined that the amendments
proposed herein are not unduly
complex and the nature of the proposed
amendments is appropriate for utilizing
the informal rulemaking process to
amend the Order. This proposed rule
encompasses a number of changes that
are primarily administrative and
modernizing in nature. These changes
would clarify regulatory text or align it
with current industry practices. Changes
would also simplify the administration
of seating the Board. In addition, as
discussed in the “Initial Regulatory
Flexibility Analysis” section below, this
proposed rule is not anticipated to
impose any new costs on affected
entities. The amendments would apply
equally to all producers and handlers,
regardless of size. The proposed
amendments also have no additional
impact on the reporting, recordkeeping,
or compliance costs of small businesses.

The Board unanimously
recommended all the proposed
amendments to the Order following
deliberations at a public meeting held
on February 15, 2022, except one
dissenting vote on the method for
establishing a member’s sales
constituency. The Board submitted its
formal recommendation to amend the
Order through the informal rulemaking
process on April 8, 2022. At AMS’s
request, the Board conducted an

additional meeting on December 15,
2022, to publicly clarify its original
intent that the sales constituency
provisions of the proposal would apply
to both growers and handlers, and that
sales constituency would be established
at the time of nomination. Specifically,
the Board adjusted the language of the
initial February 15th recommendation
for when a member’s sales constituency
is established from ‘““nomination and
appointment” to just at the time of
“nomination.” The Board then
unanimously voted to clarify that the
established sales constituency applies to
both handlers and growers for the
duration of the term of office. A separate
vote to remove the words “and
appointment” from the language had
one dissenting individual who believed
sales constituency should be calculated
at the time of appointment. The
proposed rule would:

e Modify the method for allocating
Board seats to a district so that it is
based on the district’s maximum
volume of production in the most recent
five harvests (Proposal 1);

¢ Change the starting date for the
term of office for Board members
(Proposal 2);

e Modify the basis for determining a
Board member’s sales constituency
when a member has multiple affiliations
(Proposal 3);

o Clarify how sales constituency
applies to alternate Board members
(Proposal 4);

o Adjust the timeframe for submitting
nominations to USDA (Proposal 5); and

e Clarify when districts are subject to
the Order’s volume regulations
(Proposal 6).

Proposal 1—Establishment of
Membership

Section 930.20 establishes the Board
and provides a method for calculating
its membership, which is drawn from
nine subdivisions (or “districts”) in the
production area. Section 930.20(b) states
that district representation on the Board
is based on the previous three-year
average production in the district and
may vary depending on the production
levels of the district. If the three-year
average production in a district changes,
so that a different number of seats
should be allocated to it, § 930.20(f)
states that the Board’s membership must
be adjusted accordingly. Currently, the
Board is required to calculate the three-
year average production in each of the
nine districts annually. This updated
yearly calculation of the three-year
average may result in a change to the
number of representative seats in a
given district.

This method for determining the
Board’s membership has proved to be
inefficient and costly. If the Board’s
calculation of the three-year average
production in a district reduces the
number of seats for the district, the
members of that district follow the
procedures specified in § 930.120 and
recommend to the Board who among
them should be removed from office.
The Board then makes a
recommendation to the Secretary for
approval of the member and alternate to
be removed from the Board. This
process is time-intensive and disrupts
the continuity of the Board’s operations
by removing members and alternates
from the Board as frequently as every
year. If the new three-year average
calculation results in an increase to a
district’s representation on the Board,
the Board staff would conduct an
election in that district to fill the newly
established seat. This process costs the
Board significant time and financial
resources because it requires conducting
additional outreach and nominations
annually. Consequently, the Board
discussed ways to alter § 930.20 to
provide a more sustainable method for
calculating its membership.

The Board recommended modifying
§930.20(b) so that district
representation on the Board is based on
each district’s maximum production in
the most recent five harvest periods,
rather than on the district’s average
production over the previous three
years. The Board further recommended
that the proposed calculation would
commence from the first season’s
harvest following implementation of
this action. In addition, § 930.20(f)
would be revised to specify that each
district’s maximum production for the
most recent five harvests would be
determined every five years and as soon
as possible after the most recent year’s
production is known. Production
numbers would be calculated after the
Board receives final reports in early
September. The five-harvest periods for
calculating maximum volume for each
district would continue in perpetuity
until otherwise modified through a
Board recommendation and rulemaking.
The choice of the five-year period is
based on balancing the interests of the
industry. A five-year period would
provide continuity of district
representation on the Board, yet it
would also allow trends and/or changes
impacting tart cherry production to be
accommodated periodically.

The Board also recommended
amending § 930.20 to insert two new
sections, §§930.20(g) and 930.20(h).
Section 930.20(g) would further clarify
that in the event a district experiences
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substantial changes requiring
reconsideration of the number of seats
in the district, the Secretary, based on
the Board’s recommendation, could
allocate a different number of seats to
the district. In deciding whether to
make any such recommendation, the
Board would consider several factors.
These factors would include shifts in
the tart cherry acreage and/or the
number of bearing trees within districts
and within the production area during
recent years, the volume of tart cherries
produced in the district, the importance
of either increased or decreased
production in its relation to existing
districts, the equitable relationship of
Board membership and districts,
enhanced economies to producers
through more efficient administration of
Board reapportionments, and other
relevant factors.

Additionally, § 930.20(h) would state
that no change in the number of seats
allocated to a district could become
effective less than 30 days prior to the
date on which the term of office begins
each year, and no recommendation for
a change in allocated seats could be
made less than six months prior to such
date. Current § 930.20(g), (h), and (i)
would be redesignated § 930.20(i), (j),
and (k), respectively.

The Board considered alternatives to
the proposed five-year period for
determining a district’s maximum
production, including 3-year and 10-
year periods. The Board assessed each
period and cross-compared historical
production data to review the
hypothetical impact of these options on
district representation levels. The Board
determined the five-year period
calculation as optimal because it
induced the least volatility in the seat
allocations to each district. Ultimately,
the Board believes this proposal would
stabilize its composition and improve
the efficiency of its operations.

Proposal 2—Starting Date for Term of
Office

Section 930.22 states that the term of
office for Board members and alternates
is three fiscal years. Section 930.7
defines a fiscal year as the 12-month
period beginning on July 1 of any year
and ending on June 30 of the following
year. These dates have been used as the
beginning and end dates for the term of
office since the inception of the Order.
Proposal 2 would adjust the term of
office to start on June 1 and end on May
31 of the third subsequent year. This
change would allow for activities such
as Board forecasting, planning, and final
recommendations for the optimum
supply volume to be conducted by the
same membership, which industry

believes will improve Board operations.
The optimum supply volume is referred
to by the Board as the Optimum Supply
Formula (OSF).

Under the Order’s current marketing
policy located in § 930.50, the Board is
required to meet on or about July 1 of
each crop year to establish a preliminary
free market tonnage percentage and a
preliminary restricted percentage, and
to meet again no later than September
15 to make any modifications to the
preliminary percentages based on
consideration of actual production data,
inventories, and other current economic
information. Therefore, the final OSF
recommendation incorporates the
updated market data, and the Board
reviews the preliminary estimates
calculated by the prior Board
membership during its June meeting
(which is when the Board typically
holds the meeting required to be held on
or about July 1). However, the
preliminary recommendation from its
June meeting can impact industry
operations during harvest in July and
August.

Therefore, to establish greater
continuity of Board operations that is
stabilizing for industry, the Board
recommended changing § 930.22 so the
term of office would be three years,
starting on June 1 and ending on May
31 of the third subsequent year, prior to
the start of the crop year. This would
allow the same Board members to
calculate both the preliminary estimate
and the final OSF recommendation.

In addition, the Board usually
formulates its budget and assessment
rates for the upcoming season at its June
meeting. With this change, the newly
seated Board would also be making
these decisions.

Proposal 3—Determination of Member
Sales Constituency

This proposal would clarify how the
term “‘sales constituency’ is applied to
growers and handlers. As defined in
§930.16, a sales constituency is a
common marketing organization,
brokerage firm, or individual
representing a group of handlers and
growers. An organization that receives
consignments of cherries but does not
direct where the consigned cherries are
sold is not a sales constituency. The
determination of a Board member’s (or
prospective Board member’s) sales
constituency is important because, in a
district with multiple Board members,
only one member may be from a given
sales constituency. This limitation is
intended “to achieve a fair and balanced
representation on the Board” and ““to
prevent any one sales constituency from

gaining control of the Board” (7 CFR
930.20(g)).

The lack of additional guidance in the
Order relating to sales constituency
determinations has created significant
challenges. First, the lack of guidance
has led to confusion in the industry
about how these determinations should
be made. In addition, under the current
regulatory criteria, Board members and
nominees may be found to have
multiple sales constituencies since
many growers and handlers conduct
business with several entities at the
same time. Further, these business
transactions may change year-to-year, or
even within a year. The complicated
and volatile nature of sales constituency
determinations under the current rules
means that Board members may become
ineligible to serve before their terms
expire, and this contributes to high
turnover rates among members. These
issues have also made it increasingly
difficult to identify qualified candidates
to serve on the Board, exacerbating the
economic conditions that have caused
the tart cherry industry to shrink over
time.

The proposal would address these
problems by simplifying sales
constituency determinations and by
providing that such determinations,
once made at the time of a prospective
member’s nomination, would remain in
place until the end of the member’s term
of office. Specifically, this proposal
would amend § 930.23(b) to provide that
a grower’s sales constituency is
determined by the handler that
purchases the “majority of pounds” of
the grower’s cherries at the time of their
nomination. A handler’s sales
constituency would be the entity that
directs the sales of its cherries, which is
commonly the handler itself. Sales
constituency determinations for growers
and handlers would be based on the
most recently harvested crop at the time
of nomination. This assigned sales
constituency would remain in effect
throughout the grower’s or handler’s
term of office. Since growers and
handlers do business with multiple
entities, this clarification would
standardize the process for determining
sales constituency and ensure that the
sales constituency relationship would
remain in place throughout a member’s
three-year term of office. Therefore, the
Board recommended this proposal to
address industry confusion on how to
accurately determine a nominee’s sales
constituency relationship.

This proposal will help keep the sales
constituency static throughout the term
of office and stabilize Board
membership, thereby reducing turnover
interruptions prior to the term of office
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ending for the member. As explained
above, this stability is becoming more
important given business attrition and
the economic conditions that contribute
to the shrinking of the tart cherry
industry over time, which has made
identifying qualified candidates to serve
on the Board increasingly more difficult.
In sum, the Board seeks to limit the
impact of any single sales constituency
and maintain a wide array of
perspectives and industry interests
while simultaneously incorporating the
flexibility to fully seat the Board. This
proposal would promote diverse Board
representation to reflect industry’s
business interests while retaining the
capacity to seat diverse representation
for the entire three-year term of office in
each district. This proposal also makes
clear that both handlers and growers are
subject to sales constituency
requirements.

Proposal 4—Alternate Member Sales
Constituency

Section 930.28 establishes the criteria
to seat an alternate member at a Board
meeting during the absence of the
member for whom that member serves
as an alternate. The current language
does not include any provision that
incorporates sales constituency with
regard to alternate members being
seated. This proposal clarifies the
interpretation of the regulatory language
regarding who may represent a member
seat within a district, and the intent of
industry on nominating and seating an
alternate member. When the Order was
initially established, the intent of
industry regarding sales constituencies
was to permit the seating of alternate
members even though they were of the
same sales constituency as the member
for whom they serve as an alternate. It
was understood that members of the
same sales constituency could occupy
the member and the corresponding
alternate seat for that chair on the
Board. The proposed amendment would
confirm this original interpretation of
the sales constituency limitation and
clarify when an alternate may serve in
place of a member.

Before 2018, the Board’s policy was to
allow members and their alternates to be
from the same sales constituency, even
though this practice was not explicitly
codified. However, in 2018 a district
court issued an order that disapproved
of this practice. In Burnette Foods Inc.
v. United States Department of
Agriculture, the United States District
Court for the Western District of
Michigan held that CherrCo, Inc., a
grower cooperative, was a sales
constituency. Burnette Foods, Inc. v.
U.S. Dep’t of Agriculture, No. 1:16—cv—

21, 2018 WL 538583, at *4 (W.D. Mich.
Jan. 24, 2018). In connection with this
holding, the court issued an order
stating that “Not more than one Board
member (including an alternate Board
member) may be from, or affiliated with,
CherrCo in those districts having more
than one seat on the Board.” Burnette
Foods, ECF No. 51 (Mar. 9, 2018)
(emphasis added).

USDA'’s implementation of the district
court’s order made it difficult to find
and seat representatives on the Board
who did not have a “constituency
conflict” (that is, a shared sales
constituency) with other members and
alternates on the Board. Under USDA’s
implementation of the order, sales of
cherries by a grower to more than one
handler required that all such handler
relationships be considered in assessing
constituency conflicts. All these grower
relationships were compared to all
constituencies of other members and
alternates serving on the Board from a
multi-seat district, including the
member holding the seat for which an
alternate was standing for nomination
and election. With this interpretation, if
any conflict existed between a candidate
and any other Board representative in
the same district, alternates included,
the candidate could not be nominated
for appointment to the Board.

USDA appealed the district court’s
decision to the United States Court of
Appeals for the Sixth Circuit, which
reversed the district court’s judgment
and remanded the case for entry of
judgment in USDA’s favor. Burnette
Foods, Inc. v. U.S. Dep’t of Agriculture,
920 F.3d 461, 464, 470 (6th Cir. 2019).
However, because the Sixth Circuit
ruled in USDA’s favor on a preliminary
issue, it did not address the question of
whether (or how) the sales constituency
limitation in § 930.20(g) applies to
alternate members.

To clarify this issue, the Board
recommended adding language to
§930.28 to explicitly state how the sales
constituency limitation applies to
alternate members. Currently,
§930.20(g) provides that any conflict of
sales constituency in a district for Board
members is not allowed. The current
language in § 930.20(g) does not address
how an alternate’s sales constituency
affects a member’s qualification to serve.
The proposed amendment to § 930.28
would add the necessary language to
clarify the Board’s intentions when
seating alternate members.

As previously mentioned, attrition
and difficult economic conditions are
shrinking the tart cherry industry. In
2021 and 2022, three tart cherry
handling operations closed. The Board
also recently had open alternate seats as

a result of the lawsuit surrounding the
sales constituency clause. Finding and
electing candidates to serve has become
increasingly more difficult. The current
process of determining sales
constituency adds to this difficulty,
especially when a member’s sales
constituency may change yearly, and
the existing process significantly limits
the availability of qualified candidates.
To seat a functioning Board that
appropriately represents growers and
handlers from their corresponding
districts, the Board believes that
members of the same sales constituency
must be allowed to sit as member and
alternate on the Board. This was
commonly understood by industry as
how the Order was originally intended
to operate. This is also how industry
interpreted the Order until 2018.

This amendment would clarify the
regulations and confirm these original
intentions and the interpretation of sales
constituency for alternates. The
proposal would reclassify the original
paragraph comprising § 930.28 as
§930.28(a) and add two new paragraphs
§930.28(b) and §930.28(c). Section
930.28(b) would state that alternate
members may be from the same sales
constituency as the member for whom
they serve as an alternate. It would also
provide that, if a member and their
alternate are absent from a meeting of
the Board, another alternate of a
different district may act for the member
following the requirements of
§930.28(a), provided this does not
create a sales constituency conflict with
the other members of that district.
Section 930.28(c) would allow the
Board, with the approval of the
Secretary, to establish rules and
regulations necessary and incidental to
the administration of § 930.28.

Proposal 5—Submission of
Nominations

Preparing and completing Board
member nomination packages for
submission to the Secretary entails
several stages of work that require
months to complete. The process begins
with the issuance of notices of open
seats transmitted to industry, followed
by the solicitation of nominations in the
applicable districts. Grower members
and at-large members (i.e., members in
districts with only one seat and who
may be growers or handlers) are
nominated first, then handler members
are nominated. Once this is completed,
the Board focuses efforts on the
nomination of alternate members, a
process that adds several more weeks to
the timetable.

Currently, the Board is required to
announce the expiration of a member’s
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term of office and solicit nominations
for the position at least 180 days before
the term expires. Board staff must then
complete the above-mentioned steps
and submit the nomination package to
the Secretary or Board at least 120 days
before the term expires, in accordance
with §930.23(b)(7). This means the
Board may have as few as 60 days (180
days minus 120 days) to prepare and
submit a nomination package that
adheres to the 120-day deadline. In
practice, the Board staff cannot
complete the process by the 120-day
deadline. Therefore, the Board has
recommended reducing the number of
days in advance of a term’s expiration
that nominations must be submitted
from 120 to 60 days. By making the
submission date 60 days prior to the end
of the term of the outgoing Board
member, the Board staff would have an
additional 60 days to conduct outreach
for nominees and complete the
nomination process.

This proposal is an administrative
change for the Board. Aside from the
proposed change, the Board staff would
continue to conduct the nomination and
election processes in the same manner
as they have been conducted since the
inception of the Order. This amendment
would adjust by 60 days the deadline
for submission of nominations to the
Secretary for the selection of the elected
members and alternates. This change
would not adversely impact the USDA’s
requirement to carry out the nomination
or election processes.

Proposal 6—Districts Subject to Volume
Regulation

This proposal would change language
in §930.52 to address two industry
concerns about how this section
establishes which districts are subject to
the Order’s volume regulations. The first
issue involves the number of years that
§930.52(a) considers in determining a
district’s average production of tart
cherries. The second issue involves
§930.52(d)’s exemption from volume
regulation based on a district’s
“processed production,” which is an
undefined term. These two issues have
created confusion when calculating
production in a district.

Section 930.52 establishes which
districts in the production area are
subject to the Order’s volume
regulations. Section 930.52(a) states
that, as a general rule, the districts in
which handlers are subject to the
volume regulations are those in which
the average annual production of
cherries over the prior three years has
exceeded six million pounds. Handlers
become subject to volume regulation in
the crop year that follows any three-year

period in which the six-million-pound
average production requirement is
exceeded in that district.

Currently, the Board uses all tart
cherry production for each district in
calculating the OSF and for determining
whether a district is regulated in any
given year. The industry’s production
information comes from multiple
sources. Handlers provide the Board
with the amount of fruit that growers
deliver to their facilities and from which
district produced the fruit. Some
growers divert cherries in the field in
those years when a restriction is
calculated under the OSF. The Board
oversees and calculates the volume of
cherries diverted from fields by growers.
Using all available information, the
Board determines the production of tart
cherries by district that is used to
calculate the OSF for any given year.

Tart cherry production can vary
dramatically from year to year, making
the production totals extremely volatile
over multiple seasons. To make the
average calculation for each district less
volatile, the Board recommended
moving to a five-year average instead of
the current three-year average. The
additional two years included in the
calculation provide a longer window to
assess the average production in each
district, thereby reducing the weight
each season has in determining the
average number. The Board further
noted that extending the period from
three to five years would have a
minimal impact on the regulation of the
various districts and allow for more
consistent averages when calculating
the six-million-pound threshold for
determining if a district is subject to
regulation. Consequently, the Board
unanimously recommended changing
the period for calculating the average
pounds for each district from three to
five years in § 930.52(a).

The second issue involves
§930.52(d)’s use of the term “processed
production.” Section 930.52(d) exempts
a district from volume regulation in a
particular year if it produces less than
50 percent of its “average annual
processed production” in the previous
five years. At present, industry operates
with the understanding that in years
with volume restriction, grower diverted
cherries are subtracted from the
district’s production when calculating
the five-year average. However, since
grower diverted cherries represent an
insignificant portion of the district’s
total production, this has a negligible
impact on the five-year average. By
eliminating the term ‘““processed” from
§930.52(d), it would be clearer to the
industry that “production” means all
cherries produced in a district when

determining the exempt status.
Therefore, in years where there is a
restriction, all production, including
grower diverted cherries, would be part
of the production average. This change
would simplify the calculation for the
Board and keep the calculation
consistent in years with and without
volume restriction. A district’s
production average is most impacted by
weather conditions from year to year,
and not the volume of grower diverted
fruit.

Therefore, eliminating the word
“processed” from “processed
production” would not meaningfully
alter the way the industry or the Board
are already operating, but it would
simply the five-year production average
and make the calculation consistent
from year to year. Elimination of the
term would also make it clearer to the
industry to include all tart cherries
produced in a district when determining
the regulation status of districts. The
Board unanimously recommended this
proposed change that would remove the
term ‘“processed” from § 930.52(d).

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this action on
small entities. Accordingly, AMS has
prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act are unique in that they are brought
about through group action of
essentially small entities acting on their
own behalf.

There are approximately 400 tart
cherry growers in the production area
and approximately 40 handlers subject
to regulation under the Order. At the
time this analysis was performed, the
Small Business Administration (SBA)
defined small agricultural producers of
tart cherries as those having annual
receipts equal to or less than $3,500,000
(Other Noncitrus Fruit Farming, North
American Industry Classification
System Code 111339). Small
agricultural service firms were defined
as those having annual receipts equal to
or less than $34,000,000 (Postharvest
Crop Activities, North American
Industry Classification System Code
115114) (13 CFR 121.201).

The National Agricultural Statistics
Service (NASS) reported that the 2021—
22 value of the tart cherry crop for
processed utilization was approximately
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$83 million. This tart cherry production
was 171.0 million pounds and the
season average grower price for
processed tart cherries was $0.485 per
pound. Dividing the crop value by the
estimated number of producers (400)
yields an estimated average annual
receipts per producer of $207,500 ($83
million divided by 400 producers). This
is well below the SBA threshold for
small producers.

An estimate of the season average
price of $0.94 per pound received by
handlers for processed tart cherries was
derived from USDA'’s purchases of dried
tart cherries for feeding programs in the
2021-22 season at an average price of
$4.70 per pound. The dried cherry price
was converted to a raw product
equivalent price of $0.94 per pound at
an industry recognized ratio of five to
one ($4.70 divided by 5 equals $0.94).
Multiplying this price by 2021 total
processed utilization of 171.0 million
pounds results in an estimated handler-
level tart cherry value of $160.7 million
($0.94 per pound multiplied by 171.0
million pounds). Dividing this figure by
the number of handlers (40) yields
estimated average annual receipts per
handler of approximately $4.0 million
($160.7 million divided by 40 handlers),
which is well below the SBA threshold
of $34 million for small agricultural
service firms. Assuming a normal
distribution, the majority of producers
and handlers of tart cherries may be
classified as small entities.

This proposed rule would revise
multiple provisions in the Order’s
subpart regulating handling of tart
cherries grown in Michigan, New York,
Pennsylvania, Oregon, Utah,
Washington, and Wisconsin:

e Proposal 1: modify the method for
allocating Board seats to a district so
that it is based on the district’s
maximum volume of production in the
most recent five harvests;

e Proposal 2: change the starting date
for the term of office for Board members;

e Proposal 3: modify the basis for
determining a Board member’s sales
constituency when a member has
multiple affiliations;

e Proposal 4: clarify how sales
constituency applies to alternate Board
members;

e Proposal 5: adjust the timeframe for
submitting nominations to USDA; and

e Proposal 6: clarify when districts
are subject to the Order’s volume
regulations.

The proposed changes may be
considered either modifications of, or
clarifications to existing administrative
Board processes, and affect only the
Board’s activity. AMS does not
anticipate that any of the proposed

changes will increase costs on
producers or handlers. The goal of these
proposed changes is to help further
standardize and stabilize Board
membership and improve Board
efficiency and decision making
throughout the year.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0177, Tart
Cherries Grown in Michigan, New York,
Pennsylvania, Oregon, Utah,
Washington, and Wisconsin. No
changes in those requirements are
necessary as a result of this proposed
rule. Should any changes become
necessary, they would be submitted to
OMB for approval.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
tart cherry handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public-
sector agencies.

AMS is committed to complying with
the E-Government Act to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

The Board’s meetings are widely
publicized throughout the tart cherries
production area. All interested persons
are invited to attend the meetings and
encouraged to participate in Board
deliberations on all issues. Like all
Board meetings, the meetings held on
February 15 and December 15, 2022,
were public, and all entities, both large
and small, were encouraged to express
their views on the proposed
amendments.

Interested persons are invited to
submit comments on the proposed
amendments to the Order, including
comments on the regulatory and
information collection impacts of this
action on small businesses.

Following analysis of any comments
received on the amendments in this
proposed rule, AMS will evaluate all
available information and determine
whether to proceed. If appropriate, a
proposed rule and notice of referendum
would be issued, and growers and
handlers would be provided the
opportunity to vote for or against the

proposed amendments. Information
about the referendum, including dates
and voter eligibility requirements,
would be published in a future issue of
the Federal Register. A final rule would
then be issued to effectuate any
amendments favored by growers and
handlers participating in the
referendum.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: https://
www.ams.usda.gov/rules-regulations/
moa/small-businesses. Any questions
about the compliance guide should be
sent to Richard Lower at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

General Findings

The findings hereinafter set forth are
supplementary to the findings and
determinations which were previously
made in connection with the issuance of
Marketing Order 930; and all said
previous findings and determinations
are hereby ratified and affirmed, except
insofar as such findings and
determinations may be in conflict with
the findings and determinations set
forth herein.

1. Marketing Order 930 as hereby
proposed to be amended and all the
terms and conditions thereof, would
tend to effectuate the declared policy of
the Act;

2. Marketing Order 930 as hereby
proposed to be amended regulates the
handling of tart cherries grown in
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin and is applicable only to
persons in the respective classes of
commercial and industrial activity
specified in the Order;

3. Marketing Order 930 as hereby
proposed to be amended is limited in
application to the smallest regional
production area which is practicable,
consistent with carrying out the
declared policy of the Act, and the
issuance of several marketing orders
applicable to subdivisions of the
production area would not effectively
carry out the declared policy of the Act;

4. Marketing Order 930 as hereby
proposed to be amended prescribes,
insofar as practicable, such different
terms applicable to different parts of the
production area as are necessary to give
due recognition to the differences in the
production and marketing of tart
cherries produced or packed in the
production area; and

5. All handling of tart cherries grown
or handled in the production area, as
defined in Marketing Order 930, is in
the current of interstate or foreign
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commerce or directly burdens,
obstructs, or affects such commerce.

A 60-day comment period is provided
to allow interested persons to respond
to these proposals. Any comments
received on the amendments proposed
in this rule will be analyzed. If AMS
determines to proceed based on all the
information presented, a producer and
handler referendum would be
conducted to determine the industry
support for the proposed amendments.
If appropriate, a final rule would then
be issued to effectuate the amendments
favored by producers and handlers
participating in the referendum.

List of Subjects in 7 CFR Part 930

Cherries, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Agricultural Marketing
Service proposes to amend 7 CFR part
930 as follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

m 1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Amend § 930.20 by:

m a. Revising paragraph (b) introductory

text, and paragraph (f);

m b. Redesignating paragraphs (g), (h),

and (i) as paragraphs (i), (j), and (k),

respectively; and

m c. Adding new paragraphs (g) and (h).
The revisions and the additions read

as follows:

§930.20 Establishment and membership.

* * * * *

(b) District representation on the
Board shall be based upon the
maximum volume of production in the
most recent five harvests in the district
and shall be established as follows:

* * * * *

(f) If the maximum production for the
most recent five harvests in a district
changes so that a different number of
seats should be allocated to the district,
then the Board will be reestablished by
the Secretary and such seats will be
filled according to the applicable
provisions of this part. Each district’s
maximum production for the five most
recent harvests shall be determined
every five years and as soon as possible
after the most recent year’s production
is known.

(g) In the event of substantial changes
within a district that require

reconsideration of the number of seats
allocated to the district, the Board may
recommend, and pursuant thereto, the
Secretary may approve, allocation of a
different number of seats to the district.
In making any such recommendation,
the Board shall consider:

(1) Shifts in tart cherry acreage and/
or the number of bearing trees within
districts and within the production area
during recent years;

(2) The volume of tart cherries
produced in the district;

(3) The importance of either increased
or decreased production in its relation
to existing districts;

(4) The equitable relationship of
Board membership and districts;

(5) Economies to result for producers
in promoting efficient administration of
the Board due to reapportionments;

(6) Other relevant factors.

(h) No change in the allocated number
of seats for district(s) may become
effective less than 30 days prior to the
date on which terms of office begin each
year and no recommendation for a
change in allocated seats may be made
less than six months prior to such date.

* * * * *

m 3. Revise §930.22 to read as follows:

§930.22 Term of office.

The term of office of each member
and alternate member of the Board shall
be for three years beginning on June 1
of the year when appointed and ending
on May 31 three years later: Provided
that, of the nine initial members and
alternates from the combination of
Districts 1, 2 and 3, one-third of such
initial members and alternates shall
serve only one year, one-third of such
members and alternates shall serve only
two years, and one-third of such
members and alternates shall serve three
years; and one-half of the initial
members and alternates from Districts 4
and 7 shall serve only one year, and
one-half of such initial members and
alternates shall serve two years
(determination of which of the initial
members and their alternates shall serve
for one, two, or three years shall be by
lot). Members and alternate members
shall serve in such capacity for the
portion of the term of office for which
they are selected and have qualified
until their respective successors are
selected, have qualified, and are
appointed. The consecutive terms of
office of grower, handler and public
members and alternate members shall
be limited to two 3-year terms,
excluding any initial term lasting less
than three years. The term of office of
a member and alternate member for the
same seat shall be the same. The term
of office specified in this section will

become effective for all members,
including members whose terms are not
expiring, upon the first nomination
cycle following the effectiveness of the
final rule establishing this new term of
office.

The Board, with the approval of the
Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

m 4. Amend § 930.23 by revising
paragraphs (b)(2) through (4) and (7) and
(c)(3)(ii) to read as follows:

§930.23 Nomination and election.

* * * * *

(b) * x %

(2) In order for the name of a handler
nominee to appear on an election ballot,
the nominee’s name must be submitted
with a petition form, to be supplied by
the Secretary or the Board, which
contains the signature of one or more
handler(s), other than the nominee, from
the nominee’s district who is or are
eligible to vote in the election and that
handle(s) a combined total of no less
than five percent (5%) of the previous
three-year average production handled
in the district. Provided, that this
requirement shall not apply if its
application would result in a sales
constituency conflict as provided in
§930.20(i). The requirement that the
petition form be signed by a handler
other than the nominee shall not apply
in any district where fewer than two
handlers are eligible to vote.

(3) Only growers, including duly
authorized officers or employees of
growers, who are eligible to serve as
grower members of the Board shall
participate in the nomination of grower
members and alternate grower members
of the Board. No grower shall participate
in the submission of nominees in more
than one district during any nomination
cycle. If a grower produces cherries in
more than one district, that grower may
select in which district he or she wishes
to participate in the nominations and
election process and shall notify the
Secretary or the Board of such selection.
A grower may not participate in the
nomination process in one district and
the election process in a second district
in the same election cycle. A grower’s
sales constituency is determined by the
common marketing organization or
brokerage firm or individual
representing a group of handlers and
growers that purchased the majority of
pounds of the grower’s fruit in a given
year. For the duration of a grower’s term
on the Board, the sales constituency
affiliation for said grower will be the
affiliation at the time of their
nomination and will be based on the
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most recently harvested crop at that
time.

(4) Only handlers, including duly
authorized officers or employees of
handlers, who are eligible to serve as
handler members of the Board shall
participate in the nomination of handler
members and alternate handler
members of the Board. No handler shall
participate in the selection of nominees
in more than one district during any
nomination cycle. If a handler handles
cherries in more than one district, that
handler may select in which district he
or she wishes to participate in the
nominations and election process and
shall notify the Secretary or the Board
of such selection. A handler may not
participate in the nominations process
in one district and the elections process
in a second district in the same election
cycle. If a person is a grower and a
grower-handler only because some or all
of his or her cherries were custom
packed, but he or she does not own or
lease and operate a processing facility,
such person may vote only as a grower.
For the duration of a handler’s term on
the Board, the sales constituency
affiliation for said handler will be the
affiliation at the time of nomination.

* * * * *

(7) After the appointment of the initial
Board, the Secretary or the Board shall
announce at least 180 days in advance
when a Board member’s term is expiring
and shall solicit nominations for that
position in the manner described in this
section. Nominations for such position
should be submitted to the Secretary or
the Board not less than 60 days prior to
the expiration of such term.

(C) * % %

(3) EE

(1) * x %

(ii) To be seated as a handler
representative in any district, the
successful candidate must receive the
support of handler(s) that handled a
combined total of no less than five
percent (5%) of the previous three-year
average production handled in the
district; Provided, that this paragraph
shall not apply if its application would
result in a sales constituency conflict as
provided in § 930.20(i).

* * * * *

m 5. Revise § 930.28 to read as follows:

§930.28 Alternate members.

(a) An alternate member of the Board,
during the absence of the member for
whom that member serves as an
alternate, shall act in the place and
stead of such member and perform such
other duties as assigned. However, if a
member is in attendance at a meeting of
the Board, an alternate member may not

act in the place and stead of such
member. In the event a member and his
or her alternate are absent from a
meeting of the Board, such member may
designate, in writing and prior to the
meeting, another alternate to act in his
or her place: Provided, that such
alternate represents the same group
(grower or handler) as the member and
is not from the same sales constituency
as another acting member or acting
alternate member in that district. In the
event of the death, removal, resignation
or disqualification of a member, the
alternate shall act for the member until
a successor is appointed and has
qualified.

(b) Alternate members may be from
the same sales constituency as the
member for whom they serve as an
alternate. In the event a member and his
or her alternate are absent from a
meeting of the Board, another alternate
may act for the member following the
requirements of § 930.28(a), provided
this does not create a sales constituency
conflict with the other members of that
district.

(c) The Board, with the approval of
the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

m 6. Amend § 930.52 by revising

paragraphs (a) and (d) to read as follows:

§930.52 Establishment of districts subject
to volume regulations.

(a) The districts in which handlers
shall be subject to any volume
regulations implemented in accordance
with this part shall be those districts in
which the average annual production of
cherries over the prior 5 years has
exceeded 6 million pounds. Handlers
shall become subject to volume
regulation implemented in accordance
with this part in the crop year that
follows any 5-year period in which the
6-million-pound average production

requirement is exceeded in that district.
* * * * *

(d) Any district producing a crop
which is less than 50 percent of the
average annual production in that
district in the previous 5 years would be
exempt from any volume regulation if,
in that year, a restricted percentage is
established.

* * * * *

m 7. Amend § 930.62 by revising the
introductory text of paragraph (a) to
read as follows:

§930.62 Exempt uses.

(a) The Board, with the approval of
the Secretary, may exempt from the
provisions of §§930.41, 930.44, 930.51,
930.53, or 930.55 through 930.57

cherries for designated uses. Such uses

may include, but are not limited to:
* * * * *

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2023-26396 Filed 12—1-23; 8:45 am|
BILLING CODE P

DEPARTMENT OF ENERGY

10 CFR Chapter Il
RIN 1901-ZA02

Interpretation of Foreign Entity of
Concern

AGENCY: Office of Manufacturing and
Energy Supply Chains (MESC), U.S.
Department of Energy.

ACTION: Notification of proposed
interpretive rule; request for comments.

SUMMARY: The U.S. Department of
Energy (DOE or the Department)
provides this notification of proposed
interpretive rule and request for public
comment on its interpretation of the
statutory definition of “foreign entity of
concern’’ (FEOC) in the Infrastructure
Investment and Jobs Act, also known as
the Bipartisan Infrastructure Law (BIL).
This statutory definition provides that,
among other criteria, a foreign entity is
a FEOC if it is “owned by, controlled by,
or subject to the jurisdiction or direction
of a government of a foreign country
that is a covered nation.” In this
document, DOE proposes to clarify the
term “‘foreign entity of concern” by
providing interpretations of the
following key terms: ““government of a
foreign country;” “foreign entity;”
“subject to the jurisdiction;” and
“owned by, controlled by, or subject to
the direction of.”

DATES: DOE invites stakeholders to
submit written comments on its
interpretation. DOE will accept
comments, data, and information
regarding this interpretation no later
than January 3, 2024. Only comments
received through one of the methods
described in the ADDRESSES section will
be accepted.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
www.regulations.gov. Follow the
instructions for submitting comments
for RIN 1901-ZA02.

Alternatively, interested persons may
submit comments, including comments
containing information for which
disclosure is restricted by statute, such
as trade secrets and commercial or
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financial information (hereinafter
referred to as Confidential Business
Information (CBI)) and appropriately
marked as such, by email to
FEOCguidance@hq.doe.gov. Please
include RIN 1901-ZA02 in the subject
line of the message. Please submit
comments in Microsoft Word, or PDF
file format, and avoid the use of
encryption.

FOR FURTHER INFORMATION CONTACT:
Mallory Clites, U.S. Department of
Energy, Office of Manufacturing and
Energy Supply Chains at Email:
FEOCguidance@hq.doe.gov, Telephone:
202-287-1803.

SUPPLEMENTARY INFORMATION:

Table of Contents

A. Background and Purpose
B. Proposed FEOC Terminology
Interpretations
L. Foreign Entity
II. Government of a Foreign Country
II. Subject to the Jurisdiction
IV. Owned by, Controlled by, or Subject to
the Direction
C. Explanation of Proposed Interpretation
I. Foreign Entity
II. Government of a Foreign Country
II. Subject to the Jurisdiction
IV. Owned by, Controlled by, or Subject to
the Direction
a. Control via 25% Interest
b. Control via Licensing and Contracting
D. Additional Request for Comments
E. Public Comment Process
F. Confidential Business Information
G. Approval of the Office of the Secretary

A. Background and Purpose

Section 40207 of BIL (42 U.S.C.
18741) provides DOE $6 billion to
support domestic battery material
processing, manufacturing, and
recycling. Section 40207(b)(3)(C) directs
DOE to prioritize material processing
applicants that will not use battery
material supplied by or originating from
a “foreign entity of concern” (FEOC).
Similarly, section 40207(c)(3)(C) directs
DOE to prioritize manufacturing
applicants who will not use battery
material supplied by or originating from
a FEOC and prioritize recycling
applicants who will not export
recovered critical materials to a FEOC.
FEOC is defined in BIL section
40207(a)(5). The relevant paragraph lists
five grounds upon which a foreign
entity is considered a FEOC.
Subparagraphs (A), (B), and (D) address
entities designated as foreign terrorist
organizations by the Secretary of State,
included on the Specially Designated
Nationals and Blocked Persons List
(SDN List) maintained by the
Department of the Treasury’s Office of
Foreign Assets Control (OFAC), and
alleged by the Attorney General to have

been involved in various illegal
activities, including espionage and arms
exports, for which a conviction was
obtained, respectively. Subparagraph (C)
states that a foreign entity is a FEOC if

it is “owned by, controlled by, or
subject to the jurisdiction or direction of
a government of a foreign country that

is a covered nation (as defined in [10
U.S.C. 4872(d)(2)]).” The “covered
nations” are the People’s Republic of
China (PRC), the Russian Federation,
the Democratic People’s Republic of
North Korea, and the Islamic Republic
of Iran (10 U.S.C. 4872(d)(2)). BIL
section 40207(a)(5) provides no further
definition of the term “‘foreign entity” or
of the terms used in subparagraph (C).

Subparagraph (E) of BIL section
40207(a)(5) provides an additional
means by which an entity may be
designated to be a FEOC: a foreign entity
is a FEOC if it is “determined by the
Secretary [of Energy], in consultation
with the Secretary of Defense and the
Director of National Intelligence, to be
engaged in unauthorized conduct that is
detrimental to the national security or
foreign policy of the United States.”

In addition to affecting which entities
DOE will prioritize as part of its BIL
section 40207 Battery Materials
Processing and Battery Manufacturing
and Recycling Grant Programs, the term
is cross-referenced in section 30D of the
Internal Revenue Code (IRC) (26 U.S.C.
30D), as amended by the Inflation
Reduction Act of 2022 (IRA). Section
30D provides a tax credit for new clean
vehicles, including battery electric
vehicles. Section 30D(d)(7) excludes
from the definition of “new clean
vehicle” ““(A) any vehicle placed in
service after December 31, 2024, with
respect to which any of the applicable
critical minerals contained in the
battery of such vehicle (as described in
[section 30D(e)(1)(A)]) were extracted,
processed, or recycled by a [FEOC] (as
defined in section 40207(a)(5) [of BIL]
(42 U.S.C. 18741(a)(5))), or (B) any
vehicle placed in service after December
31, 2023, with respect to which any of
the components contained in the battery
of such vehicle (as described in section
30D(e)(2)(A)) were manufactured or
assembled by a [FEOC] (as so defined).”

DOE is issuing this proposed
guidance regarding which foreign
entities qualify as FEOCs as a result of
being “owned by, controlled by, or
subject to the jurisdiction or direction of
a government of a foreign country that
is a covered nation.” DOE considers this
proposed guidance to be a proposed
interpretive rule for purposes of section
553 of the Administrative Procedure Act
(APA) (5 U.S.C. 551 et seq.) and does
not consider this guidance to be a

legislative rule subject to the procedural
requirements of that section. For the
purposes of this document, DOE uses
the term “interpretive rule” and
“guidance” interchangeably.
Subsequent to the issuance of this
interpretive rule, DOE intends to
promulgate separate regulations
implementing the Secretary’s
“determination authority” contained in
BIL section 40207(a)(5)(E) (42 U.S.C.
18741(a)(5)(E)).

In accordance with section 553 of the
APA, public notice and opportunity for
comment is not required for an
interpretive rule. Nevertheless, to get
the benefit of input from the public and
interested stakeholders, the Department
specifically requests comments on its
proposed interpretation of the terms
discussed herein. This document is
intended to solicit public feedback on
the DOE interpretation to better
understand stakeholder perspectives
prior to implementation of finalized
guidance. The Department will consider
all comments received during the public
comment period, and modify its
proposed approach, as appropriate,
based on public comment.

This proposed guidance proceeds as
follows: Section B provides DOE’s
interpretation of the relevant terms
related to whether a foreign entity is a
FEOC as the result of being owned by,
controlled by, or subject to the
jurisdiction or direction of a government
of a foreign country that is a covered
nation; Section C provides an
explanation of DOE’s interpretation,
along with citations to analogous
provisions in other statutory and
regulatory contexts that DOE consulted
in making its interpretation; and Section
D identifies some specific topics on
which DOE requests comment from the
public.

B. Proposed FEOC Terminology
Interpretations

DOE proposes to clarify the term
“foreign entity of concern” by providing
interpretations for the following terms
within BIL section 40207(a)(5)(C) (42
U.S.C. 18741(a)(5)(C)): “government of a
foreign country;” “foreign entity;”
“subject to the jurisdiction;”” and
“owned by, controlled by, or subject to
the direction of.” These terms are
interpreted separately, recognizing that
the terms have unique meaning. DOE
also proposes interpretations of
additional terms necessary to provide
clarity.

For DOE’s proposed guidance, an
entity is determined to be a FEOC under
BIL section 40207(a)(5)(C) if it meets the
definition of a ““foreign entity,” (Section
B.I) and either is ““subject to the
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jurisdiction” of a covered nation
government (Section B.III) or is “owned
by, controlled by, or subject to the
direction of”’ (Section B.IV) the
“government of a foreign country”
(Section B.II) that is a covered nation.

I. Foreign Entity

DOE proposes to interpret ‘“foreign
entity”” to mean:

(i) A government of a foreign country;

(ii) A natural person who is not a
lawful permanent resident of the United
States, citizen of the United States, or
any other protected individual (as such
term is defined in 8 U.S.C. 1324b(a)(3));

(iii) A partnership, association,
corporation, organization, or other
combination of persons organized under
the laws of or having its principal place
of business in a foreign country; or

(iv) An entity organized under the
laws of the United States that is owned
by, controlled by, or subject to the
direction (as interpreted in Section IV)
of an entity that qualifies as a foreign
entity in paragraphs (i)—(iii).

II. Government of a Foreign Country

DOE proposes to interpret
“government of a foreign country” to
mean:

(i) A national or subnational
government of a foreign country;

(ii) An agency or instrumentality of a
national or subnational government of a
foreign country;

(iii) A dominant or ruling political
party (e.g., Chinese Communist Party
(CCP)) of a foreign country; or

(iv) A current or former senior foreign
political figure.

Senior foreign political figure means
(a) a senior official, either in the
executive, legislative, administrative,
military, or judicial branches of a
foreign government (whether elected or
not), or of a dominant or ruling foreign
political party, and (b) an immediate
family member (spouse, parent, sibling,
child, or a spouse’s parent and sibling)
of any individual described in (a).
“Senior official” means an individual
with substantial authority over policy,
operations, or the use of government-
owned resources.

III. Subject to the Jurisdiction

DOE proposes that a foreign entity is
“subject to the jurisdiction” of a covered
nation government if:

(i) The foreign entity is incorporated
or domiciled in, or has its principal
place of business in, a covered nation;
or

(ii) With respect to the critical
minerals, components, or materials of a
given battery, the foreign entity engages
in the extraction, processing, or

recycling of such critical minerals, the
manufacturing or assembly of such
components, or the processing of such
materials, in a covered nation.

IV. Owned by, Controlled by, or Subject
to the Direction

DOE proposes that an entity is
“owned by, controlled by, or subject to
the direction” of another entity
(including the government of a foreign
country that is a covered nation) if:

(i) 25% or more of the entity’s board
seats, voting rights, or equity interest are
cumulatively held by that other entity,
whether directly or indirectly via one or
more intermediate entities; or

(ii) With respect to the critical
minerals, battery components, or battery
materials of a given battery, the entity
has entered into a licensing arrangement
or other contract with another entity (a
contractor) that entitles that other entity
to exercise effective control over the
extraction, processing, recycling,
manufacturing, or assembly
(collectively, “production”) of the
critical minerals, battery components, or
battery materials that would be
attributed to the entity.

Cumulatively held. For the purposes
of determining control by a foreign
entity (including the government of a
foreign country), control is evaluated
based on the combined interest in an
entity held, directly or indirectly, by all
other entities that qualify under the
above interpretation of ““foreign entity.”
Additionally, an entity that qualifies as
a “‘government of a foreign country that
is a covered nation” enters into a formal
arrangement to act in concert with
another entity or entities that have an
interest in the same third-party entity,
the cumulative board seats, voting
rights, or equity interests of all such
entities are combined for the purpose of
determining the level of control
attributable to each of those entities.

Indirect control. For purposes of
determining whether an entity
indirectly holds board seats, voting
rights, or equity interest in a tiered
ownership structure:

o Ifa “parent” entity (including the
government of a foreign country)
directly holds 50% or more of a
“subsidiary” entity’s board seats, voting
rights, or equity interest, then the parent
and subsidiary are treated as equivalent
in the evaluation of control, as if the
subsidiary were an extension of the
parent. As such, any holdings of the
subsidiary are fully attributed to the
parent.

o Ifa “parent” entity directly holds
less than 50% of a “subsidiary” entity’s
board seats, voting rights, or equity

interest, then indirect ownership is
attributed proportionately.

Section C, contains multiple scenarios
illustrating how to determine when an
entity is indirectly controlled under this
interpretive rule.

Effective control means the right of
the contractor in the contractual
relationship to determine the quantity
or timing of production, to determine
which entities may purchase or use the
output of production, or to restrict
access to the site of production to the
contractor’s own personnel; or the
exclusive right to maintain, repair, or
operate equipment that is critical to
production.

In the case of a contract with a FEOC,
a contractual relationship will be
deemed to not confer effective control
by the FEOC if the applicable
agreement(s) reserves expressly to one
or more non-FEOC entities all of the
following rights:

(i) To determine the quantity of
critical mineral, component, or material
produced (subject to any overall
maximum or minimum quantities
agreed to by the parties prior to
execution of the contract);

(ii) To determine, within the overall
contract term, the timing of production,
including when and whether to cease
production;

(iii) To use the critical mineral,
component, or material for its own
purposes or, if the agreement
contemplates sales, to sell the critical
mineral, component, or material to
entities of its choosing;

(iv) To access all areas of the
production site continuously and
observe all stages of the production
process; and

(v) At its election, to independently
operate, maintain, and repair all
equipment critical to production and to
access and use any intellectual property,
information, and data critical to
production, notwithstanding any export
control or other limit on the use of
intellectual property imposed by a
covered nation subsequent to execution.

C. Explanation of Proposed
Interpretation

The term FEOC, as used in both BIL
section 40207 and IRC section 30D, is
intended to address upstream supply
chains of individual entities that may
benefit from direct or indirect federal
government financial support. As such,
the interpretations proposed above are
intended to be structured as, to the
greatest degree possible, bright-line
rules that would allow individual
entities to readily evaluate whether their
upstream suppliers would or would not
be considered FEOCs. In the case of the
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Battery Manufacturing and Recycling
Grants Program in BIL section 40207, a
bright-line rule will afford eligible
entities using their grants for battery
recycling greater clarity in avoiding the
export of recovered critical materials to
a FEOC.

I Foreign Entity

To be considered a FEOC under BIL
section 40207(a)(5) (42 U.S.C.
18741(a)(5)), the statute requires that the
entity be a “foreign entity.” However,
section 40207 does not define “‘foreign
entity.”

The interpretation of “foreign entity”
in this proposed guidance aligns closely
with the definition of “foreign entity”
contained in the 2021 National Defense
Authorization Act (NDAA) (15 U.S.C.
4651(6)), which informs certain
Department of Commerce programs
related to semiconductors. Both the
interpretation proposed in this guidance
and the 2021 NDAA definitions define
foreign entities to include three main
categories of entities: (1) a government
of a foreign country and a foreign
political party; (2) a natural person who
is not a lawful permanent resident of the
United States, citizen of the United
States, or any other protected individual
(as such term is defined in 8 U.S.C.
1324b(a)(3) (addressing unfair
immigration-related employment
practices)); or (3) a partnership,
association, corporation, organization,
or other combination of persons
organized under the laws of or having
its principal place of business in a
foreign country.

DOE’s interpretation in this proposed
guidance specifically provides that
entities organized under the laws of the
United States that are subject to the
ownership, control, or direction of
another entity that qualifies as a foreign
entity will also qualify as “foreign
entities” for the purposes of BIL section
40207(a)(5)(C). The 2021 NDAA
definition of foreign entity allows for
U.S. entities to be considered foreign in
this way and also provides an additional
list of criteria by which such persons
may be considered foreign due to their
relationship with the three main
categories of foreign entities. While
these criteria are relevant for the
purposes of the Department of
Commerce programs at issue, which are
primarily concerned with preventing
the transfer of semiconductor
technology to covered nation
governments, DOE assesses that the
criteria are not necessary for the
purpose of evaluating covered nation-
associated risk to the battery supply
chains, because the natural persons and
corporate entities that are relevant to the

battery supply chain are already
encompassed in the identified criteria
for “foreign entity.” DOE’s
interpretation ensures that governments
of covered nations cannot evade the
FEOC restriction simply by establishing
a U.S. subsidiary, while otherwise
maintaining ownership or control over
that subsidiary.

II. Government of a Foreign Country

“Government of a foreign country” is
a term used to determine whether an
entity is “owned by, controlled by, or
subject to the jurisdiction or direction of
a government of a foreign country.” It is
also used in the proposed interpretation
of “foreign entity” in paragraph (i) of
Section B.I.

The proposed interpretation of the
term ‘“‘government of a foreign country”
contained within this notice includes
subnational governments, which can
have significant ownership or control of
firms in the vehicle supply chain. In the
covered nations at issue here, there exist
many subnational and local
government-owned entities, that play a
large role in their nation’s economies,
and local state-owned enterprises
(SOEs) are a large driver of regional
economies. This term also includes
instrumentalities, which include
separate legal entities that are organs of
a state but where ownership may be
unclear, such as a utility or public
financial institution. This interpretation
aligns with the definition of “foreign
government” promulgated by the
Department of the Treasury in its
regulations implementing the
Committee on Foreign Investment in the
United States (CFIUS) program (31 CFR
800.221). That definition includes
“national and subnational governments,
including their respective departments,
agencies, and instrumentalities.”

The proposed interpretation of the
term “government of a foreign country”
also includes senior foreign political
figures. This inclusion recognizes the
reality of government influence over
business entities in covered nations,
which is often exercised through
individuals representing the
government on corporate boards or
acting at the direction of the government
or to advance governmental interests
when serving as an equity owner or
through voting interests in an otherwise
privately held business. This
interpretation aligns with the Defense
Department’s National Industrial
Security Program Operating Manual
(NISPOM) regulatory definition of
“foreign interest” (32 CFR 117.3) and
associated “‘foreign ownership, control
or influence” (FOCI) regulations (32
CFR 117.11), which recognize as FOCI

the influence of a representative of a
foreign government with the power to
direct or decide issues related to a U.S.
entity. In addition, in order to deal with
the situation in which officials leave
their official positions in order to exert
the same type of influence on behalf of
the government, the interpretation also
includes former senior government
officials and former senior party leaders.
Inclusion of former officials is
consistent with regulatory definitions in
other contexts. For example, the Bank
Secrecy Act (BSA) private banking
account regulations (relating to due
diligence program requirements for
private banking accounts established,
maintained, administered, or managed
in the United States for foreign persons)
administered by the Department of the
Treasury’s Financial Crimes
Enforcement Network (FinCEN) include
both current and former officials in the
definition of “senior foreign political
figure” (31 CFR 1010.605(p)). Those
regulations provide further
interpretation of the term ‘“‘senior
official” that DOE has also included to
provide additional clarity.

In the specific context of the CCP in
the PRC, DOE considers its
interpretation of “government of a
foreign country” to include current
members of Chinese People’s Political
Consultative Conference and current
and former members of the Politburo
Standing Committee, the Politburo, the
Central Committee, and the National
Party Congress because they qualify as
“senior foreign political figures.”

Finally, the inclusion of immediate
family members of senior foreign
political figures in the interpretation of
“government of a foreign country”
aligns with the BSA private banking
regulation. Those regulations include
the immediate family members of a
senior foreign political figure in their
definition of “senior foreign political
figure” (31 CFR 1010.605(p)(1)(iii)).
Immediate family members in those
regulations mean spouses, parents,
siblings, children, and a spouse’s
parents and siblings (31 CFR
1010.605(p)(2)(ii).

III. Subject to the Jurisdiction

If an entity is “subject to the
jurisdiction” of a government of a
foreign country that is a covered nation,
the entity is a FEOC. DOE’s proposed
interpretation provides an objective
standard, consistent with the common
understanding of “jurisdiction,” rather
than a subjective standard that relies
upon an individual nation’s
understanding of its own jurisdictional
reach. As such, the interpretation first
recognizes that any organization formed
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under the laws of the government of a
covered nation is a national of that
nation and therefore subject to its direct
legal reach. Cf. 28 U.S.C. 1332(c)(1)
(noting that, for the purposes of
diversity jurisdiction, “‘a corporation
shall be deemed to be a citizen of every
. . . foreign state by which it has been
incorporated and of the . . . foreign
state where it has its principal place of
business”).

Second, DOE’s proposal accounts for
the fact that several critical segments of
the battery supply chain today are
predominantly processed and
manufactured within covered nation
boundaries,? and recognizes that a
covered nation will be able to exercise
legal control (potentially forcing an
entity to cease production or cease
exports) over an entity with respect to
any critical minerals that are physically
extracted, processed, or recycled, any
battery components that are
manufactured or assembled, and any
battery materials that are processed
within those boundaries, even if the
entity is not legally formed under the
laws of the covered nation. See Third
Restatement (Foreign Relations) (1986)
section 402(1) (stating that a state has
“jurisdiction to prescribe law with
respect to [conduct, persons, and
interests] within its territory”’). At the
same time, DOE’s interpretation
recognizes that such an entity, which is
not legally formed in a covered nation
but has production activities inside a
covered nation, may also have separate
production activities that occur outside
the covered nation. In that case, the
covered nation does not have
jurisdiction over those outside
production activities. Therefore, under
the proposed guidance, an entity that is
not legally incorporated in a covered
nation could be nevertheless considered
a FEOC under the jurisdiction prong
with respect to the particular critical
minerals, battery components, or battery
materials that are subject to the
jurisdiction of a covered nation. But the
entity would not be considered a FEOC
with respect to its activities related to
other critical minerals, battery
components, or battery materials that
are not subject to the jurisdiction of a
covered nation.

Finally, when an entity is a FEOC due
to it being “‘subject to the jurisdiction”
of a covered nation, subsidiaries of the
FEOC are not automatically considered
to also be FEOCs solely based on their
parent being a covered nation
jurisdictional entity. However, a
subsidiary entity would be a FEOC itself

1100-day-supply-chain-review-report.pdf
(whitehouse.gov).

if it is also either (1) “subject to the
jurisdiction” of the covered nation,
pursuant to Section B.IIL, or (2)
“controlled by a covered nation
government, pursuant to Section B.IV.

DOE’s interpretation is supported by
statutory and regulatory choices made
in similar contexts, including: the 2021
NDAA definition of “foreign entity” (15
U.S.C. 4651(6)); and the NISPOM
regulatory definition of “foreign
interest” (32 CFR 117.3). The above
interpretation of ““subject to the
jurisdiction” provides clarity to original
equipment manufacturers (OEM) that
removing FEOCs from their supply
chain will require removal of any
critical minerals, battery components,
and battery materials that are directly
produced within the boundary of a
covered nation.

IV. Owned by, Controlled by, or Subject
to the Direction

If an entity is “owned by, controlled
by, or subject to the direction” of
(hereinafter “controlled by”’) a
government of a foreign country that is
a covered nation, the entity is a FEOC.
The term is also used in paragraph (iv)
of the proposed interpretation of foreign
entity to account for situations where a
U.S. entity is sufficiently controlled to
be considered foreign. DOE’s proposed
interpretation provides for both (1)
control via the holding of 25% or more
of an entity’s board seats, voting rights,
or equity interest, and (2) control via
license or contract conferring rights on
a person that amount to a conferral of
control.

Not all foreign entities are considered
FEOCs. However, if an entity is a foreign
entity that is “controlled by’ a covered
nation government, that entity is a
FEOC. A subsidiary of that FEOC is not
automatically considered a FEOC itself
unless the subsidiary is either (1)
“subject to the jurisdiction” of a covered
nation government, or (2) “controlled
by” a covered nation government
(including via direct or indirect control,
such as through joint ventures, or via
contracts that confer effective control to
a FEOC). As such, a FEOC that is
controlled by a covered nation
government may hold an interest in a
subsidiary, even an interest above 25%,
and that subsidiary may still not be a
FEOC if the covered nation’s level of
control of the subsidiary falls below
25% (see scenario 3 below).

a. Control via 25% Interest

DOE’s interpretation of control is
informed by careful analysis of
corporate structure within the battery
supply chain. In the battery industry,
the primary methods by which a parent

entity, including a government of a
foreign country, exercises control over
another entity is through voting interest,
equity ownership, and/or boards of
directors. Parent entities may exercise
control via majority ownership of
shares, voting interest, or board seats,
and also through minority holdings.
Furthermore, parent entities may act in
concert with other investors to combine
minority holdings to exercise control.
As aresult, an effective measure of
control is one that considers multiple
permutations of majority and minority
holdings of equity, voting rights, and
board seats that can cumulatively confer
control.

While there are several prominent
companies within the battery supply
chain that are majority-owned by
covered nation governments,
particularly in the upstream mining
segment, the predominant form of state
ownership and influence in most
segments of the battery supply chain is
through minority shareholding, voting
rights, or board seats. DOE has
evaluated a range of supply chain
entities for which covered nation
governments and officials with
cumulative holdings between 25% and
50% have meaningful influence over
corporate decision-making, even in
cases of subsidiary entities operating in
other jurisdictions and in the case of
multiple minority shareholders acting in
concert. However, DOE’s assessment of
the battery supply chain strongly
suggests that minority control can
attenuate with multiple tiers of
separation between the state and the
firm performing the covered activity.

DOE recognizes that a bright-line
metric for control will be necessary to
ensure that OEMs can feasibly evaluate
the presence of FEOCs within their
supply chains. Informed by empirical
evidence in the battery supply chain
and choices made in other regulatory
contexts, discussed further below,
DOE'’s interpretation establishes a 25%
threshold and guidance on calculation
of the attenuation of control in a tiered
ownership structure. In the case of
majority control by a covered nation
government, that control is not diluted
such that outright ownership (50%+)
confers full control. This ensures that a
government-controlled company that
has majority ownership of a subsidiary
passes along control. However, multiple
layers of minority control by a
government may become so attenuated
that an entity would no longer be
classified as a FEOC. This bright-line
threshold and guidance on how to
calculate control will enable an
evaluation of battery supply chains and
facilitate any required reporting or
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certification of whether that supply
chain includes products produced by a
FEOC. This same analysis applies to
joint ventures, such that if the
government of foreign country that is a
covered nation controls, either directly
or indirectly, 25% or more of a joint
venture, then that joint venture is a
FEOC.

DOE’s interpretation is supported by
choices made in a variety of statutory
and regulatory regimes and it has
devised a method that accounts for the
specific circumstances present in the
battery industry. DOE takes a broad
approach to the interests that count
towards the 25% threshold, considering
board seats, voting rights, and equity
interest. This is consistent with FOCI
regulations, which evaluate ownership
based on equity ownership interests
sufficient to provide “the power to
direct or decide issues affecting the
entity’s management or operations” (32
CFR 117.11(a)(1)). The interpretation
that the interests of two entities with an
agreement to act in concert may be
combined to establish a controlling
interest is similar to concepts in
Securities and Exchange Commission
rules defining beneficial ownership in
instances of shareholders acting in
concert (17 CFR 240.13d-5) and CFIUS
regulations that consider arrangements
to act in concert to determine, direct, or
decide important matters affecting an
entity as one means by which two or
more entities may establish control over
another entity (31 CFR 800.208(a)).
Different thresholds of control are used
in different statutory and regulatory
contexts (see, for example, 26 U.S.C.
6038(e)(2), (3) (defining control with
respect to a corporation to mean actual
or constructive ownership by a person
of stock possessing more than 50% of
the total combined voting power of all
classes of stock entitled to vote or 50%
of the total value of shares of all classes
of stock of a corporation, and control
with respect to a partnership to
generally mean actual or constructive
ownership of a more than 50% capital
or profit interest in a partnership); and
26 U.S.C. 368(c) (defining control with
respect to certain corporate transactions
to mean the ownership of stock
possessing at least 80% of the total
combined voting power of all classes of
stock entitled to vote and at least 80%
of the total number of shares of all other
classes of stock of the corporation)).
However, there are a number of
analogous regulatory contexts in which
a 25% threshold for considering an
entity controlled is used. For instance,
the Department of Commerce’s final rule
in Preventing the Improper Use of

CHIPS Act Funding, implementing a
very similar FEOC provision, uses a
25% threshold with respect to voting
interest, board seats, and equity
interests (88 FR 65600; Sept. 25, 2023).
The State Department, in its
International Traffic in Arms Regulation
(ITAR) regulations, established a
presumption of foreign control where
foreign persons own 25% or more of the
outstanding voting securities of an
entity, unless one U.S. person controls
an equal or larger percentage (22 CFR
120.65). FinCEN’s BSA private banking
account regulations (31 CFR
1010.605(j)(1)(i)) and Beneficial
Ownership Reporting Rule (31 CFR
1010.380(d)) also contain 25%
ownership thresholds. See also 15 CFR
760.1(c) (defining “controlled in fact”
using a 25% threshold for cases where
no other person controls an equal or
larger percentage of voting securities). In
some of these other contexts, the 25%
calculation is based on a particular form
of control (e.g., only voting shares).
DOE’s interpretation broadens the forms
of control that are relevant to the 25%,
because doing so accords with statutory
concerns related to the corporate
structure of the battery industry.

DOE'’s interpretation of indirect
control includes guidance on how to
calculate the attenuation of control in a
tiered ownership structure. In the case
of majority control, that control is not
attenuated such that outright ownership
(50%+) confers full control. The
proposed approach recognizes the
reality that a parent entity that holds a
majority of the voting interest, equity, or
board seats in a subsidiary has
unilateral control over that subsidiary
and can direct that subsidiary’s ability
to exercise influence and control over
its own subsidiaries. However, in the
case of multiple tiers of minority control
by a government, the actual ability of
the government to influence the
operations of a subsidiary may become
so attenuated that the subsidiary would
no longer reasonably be deemed
“controlled” by the government. This
understanding of how to calculate a
parent entity’s indirect ownership and
control of sub-entities is similar to
OFAC’s 50% Rule, under which “any
entity owned in the aggregate, directly
or indirectly, 50% or more by one or
more blocked persons is itself
considered to be a blocked person.” See
U.S. Dept. of the Treasury, Revised
Guidance on Entities Owned by Persons
Whose Property and Interests in
Property are Blocked (Aug. 13, 2014).

When calculating whether an entity is
a FEOC based on whether the
government of a covered nation directly
or indirectly holds 25% or more of its

voting share, equity interest, or board
seats, DOE’s interpretation would not
factor in any voting share, equity
interest, or board seats held by an entity
that is a FEOC solely by virtue of being
subject to the covered nation’s
jurisdiction.

The following scenarios illustrate
indirect control in a tiered ownership
structure:

1. If Entity A cumulatively holds 25%
of Entity B’s board seats, voting rights,
or equity interest, then Entity A directly
controls Entity B. If Entity B
cumulatively holds 50% of Entity C’s
board seats, voting rights, or equity
interest, then Entities B and C are
treated as the same entity, and Entity A
also indirectly controls Entity C.

O If Entity A is the government of a
foreign country that is a covered nation,
Entities B and C are both FEOCs.

2. If Entity A cumulatively holds 50%
of Entity B’s board seats, voting rights,
or equity interest, then Entity A is the
direct controlling “parent” of Entity B,
and Entities A and B are treated as the
same entity. If Entity B cumulatively
holds 25% of Entity C’s board seats,
voting rights, or equity interest, then
Entity C is understood to be directly
controlled by Entity B and indirectly
controlled by Entity A.

O If Entity A is the government of a
foreign country that is a covered nation,
Entities B and C are both FEOCs.

3. If Entity A cumulatively holds 25%
of Entity B’s board seats, voting rights,
or equity interest, then Entity A directly
controls Entity B. If Entity B
cumulatively holds 40% of Entity C’s
board seats, voting rights, or equity
interest, then Entity B directly controls
Entity C. However, because Entity A
does not hold 50% of the board seats,
voting rights, or equity interest of Entity
B, and Entity B does not hold 50% of
the board seats, voting rights, or equity
interest of Entity C, Entity A’s indirect
control of Entity C is calculated
proportionately (25% % 40% = 10%).
Based on that proportionate calculation,
Entity A will be considered to hold only
a 10% interest in Entity C, which is
insufficient to meet the 25% threshold
for control contemplated under this
proposed guidance.

O If Entity A is the government of a
foreign country that is a covered nation,
Entity B is a FEOC. But Entity A holds
only a 10% interest in Entity C, which
is less than the 25% threshold
requirement to deem Entity C controlled
by Entity A. Therefore, Entity C is not
a FEOC via the indirect control of Entity
A.
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b. Control via Licensing and Contracting

DOE is concerned that if “controlled
by’ covered only direct and indirect
holding of board seats, voting rights,
and equity interest by the governments
of covered nations, such governments
may seek to evade application of the
interpretation by instead controlling
FEOC:s that contract with non-FEOC
entities to be the producer of record
while the FEOC maintains effective
control over production. Because such
arrangements would defeat
congressional intent, DOE proposes an
interpretation of “controlled by” that
includes “effective control” through
contracts or licenses with a FEOC that
warrant treating the FEOC as if it were
the true entity responsible for any
production.

Many contractual and licensing
arrangements do not raise these
concerns. Therefore, to provide a
reasonably bright-line test for evaluation
of upstream battery supply chains that
include numerous contracts and
licenses, DOE has proposed in Section
B.IV a safe harbor for evaluation of
“effective control.” A non-FEOC entity
that can demonstrate that it has reserved
certain rights to itself or another non-
FEOC through contract would not be
deemed to be a FEOC solely based on
its contractual relationships.

DOE also recognizes that even if an
entity’s contractual relationship with a
FEOC confers effective control over the
production of particular critical
minerals, battery components, or battery
materials, the contracting entity would
not necessarily be controlled by the
government of a covered nation for
critical minerals, battery components, or
battery materials that were not produced
pursuant to that contract or license.
Therefore, under the proposed
guidance, an entity could be considered
a FEOC with respect to the particular
critical minerals, battery components, or
battery materials that are effectively
produced by the FEOC under a contract
or license but not with respect to other
critical minerals, battery components, or
battery materials that are produced by
the entity outside the terms of the
contract or license with a FEOC.

The concept that an entity can be
controlled via contract is supported by
choices made in various regulatory
contexts, including CFIUS regulations
that include an understanding that
control can be established via
contractual arrangements to determine,
direct, or decide important matters
affecting an entity (31 CFR 800.208(a)).
Further, intellectual property can be
licensed restrictively, or even misused,
to give the intellectual property owner

rights beyond the typical ability to
exclude others from making, using,
selling, and/or copying the intellectual
property for a limited time. In this
scenario, ownership of a facility by an
entity that does not have 25% voting
interest, equity, or board seats held,
directly or indirectly, by the government
of a covered nation, would not be
sufficient if a FEOC licensor or
contractor maintains effective control
through other mechanisms.
Accordingly, DOE has proposed a
definition of effective control that
identifies criteria that would indicate
that a license or contract provides the
licensor or contractor with the ability to
make business or operational choices
that otherwise would rest with the
licensee or principal. The criteria
selected reflect various known
mechanisms in restrictive or
overreaching licenses such as lack of
access by the licensee or principal to
information and data (e.g., control
parameters or specification and
quantities of material input for
equipment) that are necessary to operate
equipment critical to production at
necessary quality and throughput levels.
This lack of access could be tantamount
to the licensor or contractor having
effective control over the licensee or
principal.

D. Additional Request for Comments

As explained in Section A, DOE
requests comment on its proposed
interpretations outlined in Section B, as
well as the reasoning provided in
Section C. Subsequent to the issuance of
this interpretive guidance, DOE intends
to promulgate separate regulations
implementing the Secretary’s
determination authority contained in
BIL section 40207(a)(5)(E). As such,
DOE also requests comment on the
following.

DOE recognizes that entities could
attempt to evade ownership and control
restrictions in various ways without
materially changing the extent to which
they are, in fact, subject to the
ownership, control, or direction of a
covered nation as defined in this
guidance. Section 40207(a)(5)(E) of BIL
includes as FEOCs those foreign entities
“determined by the Secretary [of
Energy], in consultation with the
Secretary of Defense and the Director of
National Intelligence, to be engaged in
unauthorized conduct that is
detrimental to the national security or
foreign policy of the United States.”
Accordingly, DOE requests comment on
whether use of this determination
authority could provide a tool for
limiting attempts to evade such
restrictions and what DOE may deem

“unauthorized conduct.” DOE requests
specific comment on whether, in
addition to or instead of defining
“owned by, controlled by, or subject to
the direction of” to include effective
control via contractual arrangement,
DOE should consider whether a given
contractual or licensing arrangement, or
operational practice with a contractor or
licensor, is a means of evading
restrictions on production by a FEOC
that would warrant use of its
determination authority in BIL section
40207(a)(5)(E). For example, DOE
recognizes that even if certain rights are
reserved by a non-FEOC licensee in its
contractual arrangement with a FEOC, a
FEOC licensor may nevertheless compel
the licensee through leverage or
coercion to not exercise the licensee’s
contractual rights. DOE could construe
any such overt compulsion by a FEOC
licensor as unauthorized conduct,
potentially subject to the determination
authority. DOE requests comment on
whether there are any other
circumstances related to contractual
arrangements between entities and
FEOCs that could constitute
unauthorized conduct, potentially
subject to the determination authority.

In addition, in recognition of the fact
that it may be particularly difficult to
definitively evaluate the contractual
relationships of upstream suppliers,
DOE is also considering whether to
provide entities with the opportunity to
voluntarily request a review of contracts
and licensing arrangements by DOE in
order to provide additional certainty
regarding whether effective control by a
FEOC is present. DOE requests comment
on whether such a voluntary pre-review
process would be beneficial and
administrable, including input on what
process steps would be reasonable and
the types of documents that should be
submitted for review.

E. Public Comment Process

Comments submitted can be public or
confidential.

Do not submit to www.regulations.gov
information claimed as CBI. Comments
submitted through www.regulations.gov
cannot be claimed as CBI. Comments
received through the website will waive
any GBI claims for the information
submitted. For information on
submitting CBI, see the Confidential
Business Information section.

F. Confidential Business Information

Pursuant to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email two well-
marked copies: one copy of the
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document marked “confidential”
including all the information believed to
be confidential, and one copy of the
document marked “non-confidential”
with the information believed to be
confidential deleted. Submit these
documents via email at FEOCnotice@
hq.doe.gov. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

G. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this Notification of
proposed interpretive rule; request for
comments.

Signing Authority

This document of the Department of
Energy was signed on November 28,
2023, by Giulia Siccardo, Director,
Office of Manufacturing and Energy
Supply Chains, pursuant to delegated
authority from the Secretary of Energy.
That document with the original
signature and date is maintained by
DOE. For administrative purposes only,
and in compliance with requirements of
the Office of the Federal Register, the
undersigned DOE Federal Register
Liaison Officer has been authorized to
sign and submit the document in
electronic format for publication, as an
official document of the Department of
Energy. This administrative process in
no way alters the legal effect of this
document upon publication in the
Federal Register.

Signed in Washington, DG, on November
28, 2023.

Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2023-26479 Filed 12—1-23; 8:45 am|
BILLING CODE 6450-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 364
RIN 3064—-AF94

Guidelines Establishing Standards for
Corporate Governance and Risk
Management for Covered Institutions
With Total Consolidated Assets of $10
Billion or More; Extension of Comment
Period

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking
and issuance of guidelines; extension of
comment period.

SUMMARY: On October 11, 2023, the
Federal Deposit Insurance Corporation
(FDIC) published in the Federal
Register a proposal to issue Guidelines
to FDIC’s standards for safety and
soundness regulations and make
conforming amendments to its
regulations. These Guidelines would
apply to all insured state nonmember
banks, state-licensed insured branches
of foreign banks, and insured state
savings associations that are subject to
Section 39 of the Federal Deposit
Insurance Act (FDI Act), with total
consolidated assets of $10 billion or
more on or after the effective date of the
final Guidelines. The FDIC has
determined that an extension of the
comment period until February 9, 2024,
is appropriate.

DATES: Comments must be received by
February 9, 2024.

ADDRESSES: The FDIC encourages
interested parties to submit written
comments. Please include your name,
affiliation, address, email address, and
telephone number(s) in your comment.
You may submit comments to the FDIC,
identified by RIN 3064—AF94, by any of
the following methods:

Agency Website: https://
www.fdic.gov/resources/regulations/
federal-register-publications. Follow
instructions for submitting comments
on the FDIC’s website.

Mail: James P. Sheesley, Assistant
Executive Secretary, Attention:
Comments/Legal OES (RIN 3064—-AF94),
Federal Deposit Insurance Corporation,
550 17th Street NW, Washington, DC
20429.

Hand Delivered/Courier: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
NW building (located on F Street NW)
on business days between 7 a.m. and 5

.m.
P Email: comments@FDIC.gov. Include
RIN 3064—AF94 in the subject line of
the message.

Public Inspection: Comments
received, including any personal
information provided, may be posted
without change to https://www.fdic.gov/
resources/regulations/federal-
registerpublications/. Commenters
should submit only information that the
commenter wishes to make available
publicly. The FDIC may review, redact,
or refrain from posting all or any portion
of any comment that it may deem to be
inappropriate for publication, such as
irrelevant or obscene material. The FDIC
may post only a single representative
example of identical or substantially
identical comments, and in such cases
will generally identify the number of
identical or substantially identical

comments represented by the posted
example. All comments that have been
redacted, as well as those that have not
been posted, that contain comments on
the merits of this notice will be retained
in the public comment file and will be
considered as required under all
applicable laws. All comments may be
accessible under the Freedom of
Information Act.

FOR FURTHER INFORMATION CONTACT:
Division of Risk Management
Supervision: Judy E. Gross, Senior
Policy Analyst, (202) 898-7047,
JuGross@FDIC.gov; Legal Division:
Jennifer M. Jones, Counsel, (202) 898—
6768; Catherine Topping, Counsel, (202)
898-3975; Nicholas A. Simons, Senior
Attorney, (202) 898—6785; Kimberly
Yeh, Senior Attorney, (202) 898-6514.

SUPPLEMENTARY INFORMATION: On
October 11, 2023, the FDIC published in
the Federal Register a proposal to issue
Guidelines as Appendix C to FDIC’s
standards for safety and soundness
regulations in part 364 and make
conforming amendments to parts 308
and 364 of its regulations.® These
Guidelines would apply to all insured
state nonmember banks, state-licensed
insured branches of foreign banks, and
insured state savings associations that
are subject to section 39 of the FDI Act
with total consolidated assets of $10
billion or more on or after the effective
date of the final Guidelines. The
Guidelines are intended to set the
FDIC’s expectations for covered
institutions regarding corporate
governance, risk management, and
oversight by the board of directors. The
notice of proposed rulemaking stated
that the comment period would close on
December 11, 2023. The FDIC has
received requests to extend the
comment period. An extension of the
comment period will provide additional
opportunity for the public to consider
the proposal and prepare comments,
including to address the questions
posed by the FDIC. Therefore, the FDIC
is extending the end of the comment
period for the proposal from December
11, 2023, to February 9, 2024.

Federal Deposit Insurance Corporation.

Dated at Washington, DC, on November 28,
2023.

James P. Sheesley,

Assistant Executive Secretary.

[FR Doc. 2023-26510 Filed 12-1-23; 8:45 am]
BILLING CODE 6714-01-P

188 FR 70391 (Oct. 11, 2023).
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 91, 121, 125, and 135
[Docket No.: FAA-2023-2270; Notice No.
24-04]

RIN 2120-AL92

25-Hour Cockpit Voice Recorder (CVR)
Requirement, New Aircraft Production

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This rulemaking would
increase the recording time of cockpit
voice recorders from the mandated 2
hours to a proposed 25-hour recording
time for all future manufactured aircraft.
This rulemaking would provide
accident investigators, aircraft operators,
and civil aviation authorities with
substantially more cockpit voice
recorder data to help find the probable
causes of incidents and accidents,
prevent future incidents and accidents,
and make the FAA’s regulations more
consistent with existing international
requirements.

DATES: Send comments on or before
February 2, 2024.

ADDRESSES: Send comments identified
by docket number FAA-2023-2270
using any of the following methods:

e Federal eRulemaking Portal: Go to
www.regulations.gov and follow the
online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.am. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at (202) 493—-2251.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT posts these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

Docket: Background documents or
comments received may be read at
www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Charisse Green, AFS-340, Aircraft
Maintenance Division, Office of Safety
Standards, Federal Aviation
Administration, 800 Independence Ave.
SW, Washington, DC 20591; telephone
(202) 267-1675; email Charisse.green@
faa.gov.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in title 49 of the
United States Code. Subtitle I, section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the FAA’s authority.

This rulemaking is issued under the
authority described in subtitle VII, part
A, subpart III, section 44701. Under that
section, the FAA is charged with
prescribing regulations providing
minimum standards for other practices,
methods, and procedures necessary for
safety in air commerce. This regulation
is within the scope of that authority
since flight data recorders are the only
means available to account for aircraft
movement and flight crew actions
critical to finding the probable cause of
incidents or accidents, including data
that could prevent future incidents or
accidents.

I. Executive Summary

A. Overview of Proposed Rule

This rulemaking effort proposes to
amend the cockpit voice recorder (CVR)
regulations to increase the recording
duration of CVRs. Currently, CVRs are
required to retain the last two hours of
recorded information. Once this 2-hour
limit is reached, a CVR overwrites the
oldest data to maintain a rolling 2-hour
recording. This proposal would increase
the minimum duration of CVR
recordings to 25 hours. The proposed
change would affect all newly
manufactured aircraft operating under
title 14 of the Code of Federal
Regulations (14 CFR) parts 91, 121, 125,
and 135, one year after the effective date
of the final rule.

B. Statement of the Problem

The current 2-hour recording duration
requirement does not meet the NTSB’s

needs for investigations and subsequent
safety recommendations. Since the
NTSB issued Safety Recommendation
A—18-030, it has investigated numerous
accidents and incidents where CVR data
relevant to the accident or incident has
been overwritten because the relevant
recording occurred earlier than the
available two hours of recording.

C. Summary of the Costs and Benefits

Benefits of the proposed rule are
expected to stem from a reduction in
accident risk and time savings.
Specifically, the additional audio of
longer duration CVRs would provide
authorities with more information on
events and procedures undertaken in
the flight deck in investigated incidents.
This increased data may lead to new or
more fully informed FAA
recommendations or policy changes that
could further enhance safety and reduce
the risk that an incident becomes an
accident. In addition, updated CVR
models have also revamped the CVR
interface tools, resulting in time-saving
benefits. The simplified and more
intuitive tools allow personnel to be
trained quicker on operation, retrieve
audio data faster, and perform
additional diagnostic services to shorten
downtime. The FAA currently lacks
data to predict the exact reduction in
accident risk and labor hours and
requests comments on the expected
value of these benefits.

The FAA has assessed projected
compliance costs using the incremental
cost of equipping a 25-hour capable
CVR over a comparable 2-hour unit to
all applicable newly produced aircraft.
Market research indicates that the
difference between these units is
minimal, ranging from near parity to an
upper bound of approximately $4,500.
Using that upper bound, the total cost
over 20 years is estimated to be $102.42
million at 7 percent present value, with
annualized costs of $9.67 million. As
operational procedures are expected to
be similar between the older 2-hour and
newer 25-hour capable models, the FAA
anticipates no other notable costs. The
FAA invites comments on the cost
estimates and assumptions.

II. Background

A. CVRs: National Transportation
Safety Board (NTSB) Recommendations
and FAA Responses

The FAA previously has engaged in
rulemaking to address past NTSB
recommendations concerning CVRs.
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In December 1996, the NTSB issued
Safety Recommendation A—96-171 as a
result of its investigation of an accident
in January 1996.1 In this accident, an
aircraft touched down hard in the
approach light area short of a runway at
the Nashville International Airport,
resulting in minor injuries to passengers
and crew and substantial damage to the
aircraft’s tail section, nose gear, and
engines. During the investigation, the
NTSB was hampered by the fact that the
30-minute closed-loop CVR tape did not
include recordings of the initial
approach to the runway, the hard
landing event, or the go-around because
that information had been recorded over
and permanently lost after the airplane
safely stopped on the ground.2 As a
result, the NTSB recommended that the
recording limitation for newly
manufactured CVRs meet a minimum
recording duration of two hours.? The
FAA adopted this recommendation in
2008.

In August 2002, the NTSB issued a
safety recommendation letter to the
FAA, identifying delays or failures by
the operator to deactivate CVRs after
reportable events as a major factor in the
systemic problem of retaining data, as
information was overwritten in the
remainder of a flight with an incident or
accident.# The NTSB recommended that
the FAA require the CVR be deactivated
immediately upon completion of flight
after a reportable incident or accident
has occurred. In response, the FAA
issued Notice 8400.48, “Cockpit Voice
Recorder Deactivation After a
Reportable Event,” on April 25, 2003.
This notice advised air carriers to add
a checklist item to deactivate the CVR,
manually or automatically, immediately
upon completion of a flight with a
reportable accident or incident. On
October 6, 2003, the NTSB considered
Notice 8400.48 to have met the intent of
Safety Recommendation A—02-24 for
aircraft operating under parts 121 and
135 requirements, but not part 91
requirements as the notice did not
address part 91 operators.®

On March 7, 2008, the FAA amended
the CVR regulations in accordance with
NTSB Safety Recommendation A-96—
171.6 The final rule, ‘“Revisions to
Cockpit Voice Recorder and Digital
Flight Data Recorder Regulations,”
increased the duration of certain CVR

1NTSB. Safety Recommendation A—96—171,
December 11, 1996.

2]d.

31d.

4NTSB. Safety Recommendation A—-02-24,
August 29, 2002.

5NTSB. Safety Recommendation Report A—18-04
at 3, October 2, 2018.

673 FR 12541 (2008).

recordings, increased the data recording
rate for certain digital flight data
recorder (DFDR) parameters, physically
separated DFDRs and CVRs, improved
power supply to both CVRs and DFDRs,
and required certain datalink
communications received on an aircraft
to be recorded if datalink
communication equipment was
installed.”

On October 10, 2018, the NTSB
published an Aviation Safety
Recommendation Report titled
“Extended Duration Cockpit Voice
Recorders.” Within this safety report,
Safety Recommendation A—18-030
recommended that the FAA require all
newly manufactured aircraft that must
have a CVR to be fitted with and operate
a CVR capable of recording the last 25
hours of audio. This recommendation
stemmed from an aircraft incident that
occurred in July 2017 at San Francisco
International Airport, in which the
flight crew of an Airbus A320 was
cleared to land on a set runway but
instead lined up with a parallel taxiway.
After descending to an altitude of 100
feet above ground level (AGL), the
aircraft overflew an airplane on the
taxiway. The incident aircraft
subsequently overflew a second airplane
on the taxiway before starting to climb.

During the investigation of the
incident, the NTSB found it difficult to
gather relevant information as the CVR
data was overwritten before Air Canada
officials learned of the severity of the
event. The report stated that had the
NTSB been able to obtain the
overwritten data, investigators would
have been able to assess the timing and
content of the flight crew’s
conversations during final approach,
conversations during and after the go-
around, and the flight crew’s crew
resource management (CRM), workload,
and fatigue based on verbalizations or
flight deck sounds. In this instance, the
NTSB identified several serious safety
issues; however, this investigation
lacked direct evidence of the flight
crew’s decision making, coordination,
and perception of its environment.

B. FAA Aviation Safety Summit of 2023

On March 15, 2023, the FAA
convened an aviation safety summit,
where approximately 200 safety leaders
from the aviation industry met to
discuss safety improvements in
response to several recent near-miss
incidents and runway incursions.8 The
summit focused on ways to enhance

7Id.

8 The FAA. Readout from the FAA Aviation
Safety Summit Breakout Panels. March 15, 2023.
Accessed from www.faa.gov/newsroom/readout-faa-
aviation-safety-summit-breakout-panels.

flight safety for commercial operations,
the air traffic system, airport and ground
operations, and general aviation
operations.

As aresult of discussions at the
summit, the FAA committed to initiate
rulemaking that would require CVRs to
capture 25 hours of information for
newly manufactured aircraft.

C. ICAO and EASA Adoption of a 25-
Hour Cockpit Voice Recorder
Requirement

In 2013, the European Union Aviation
Safety Agency (EASA) proposed an
amendment that would have required
large commercial aircraft manufactured
after January 1, 2019, to carry a CVR
capable of recording the last 15 hours of
aircraft operation.® In 2015, after
considering the comments received on
the proposed amendment and after
technical review, EASA extended the
recording duration requirement to 25
hours.1° The 25-hour mandate took
effect on January 1, 2021. The regulation
requires any aircraft with a maximum
takeoff weight of 27,000 kg (60,000
pounds) or more, manufactured after
January 1, 2021, to be equipped with a
CVR with at least a 25-hour recording
capability.11

In 2016, the International Civil
Aviation Organization (ICAQ) also
adopted a new standard calling for the
installation of CVRs capable of
recording the last 25 hours of aircraft
operation on all aircraft manufactured
after January 1, 2021, with a maximum
certificated takeoff mass of over 27,000
kg and engaged in commercial
transport.12 In adopting this standard,
ICAO emphasized the value of CVR
recordings in analyzing human factors
and other sounds.?3 ICAO noted that
extending the recording duration of
CVRs was necessary to cover the longest
flight duration, including pre- and
postflight activities, delays, and the time
required to secure the recordings.14

Since September 2013, the CVR
technical standard in European
Organization for Civil Aviation
Equipment (EUROCAE) ED-112A,
“Minimum Operational Performance
Specification for Crash Protected
Airborne Recorder Systems,” used by all

9 “Amendment of requirements for flight
recorders and underwater locating devices,” Notice
of Proposed Amendment 2013-26, European Union
Aviation Safety Agency, December 20, 2013.

10 Commission Regulation 2015/2338, 2015 O.].
Amending Regulation (EU) No 965/2012 as regards
requirements for flight recorders, underwater
locating devices and aircraft tracking systems.

1d.

12NTSB. Aviation Safety Recommendation
Report. ASR-18-04 at 2. October 2, 2018.

13]d.

141d.
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manufacturers,15 already provides
design standards for a 25-hour CVR.16

III. Discussion of the Proposal

Since the FAA updated the CVR
regulations in 2008, the NTSB has
reported issues with accessing relevant
CVR data with existing 2-hour recording
duration. Numerous aircraft incidents
have occurred in which relevant CVR
data was overwritten and thereby made
unavailable because of the time it took
to retrieve the CVR. The lack of relevant
CVR data hampers NTSB investigations
and its ability to provide appropriate
safety recommendations that can help
prevent future accidents and
incidents.1”

In response to Safety
Recommendation A-18—-030, the FAA
proposes to amend all CVR operational
regulations related to CVR recording
time by expanding the recording
duration from two hours to 25 hours for
aircraft manufactured one year after the
date of publication of the final rule.

The NTSB’s Safety Recommendation
also included the recommendation to
retrofit the current fleet. While
retrofitting the current fleet would more
expeditiously increase the number of
aircraft fitted with the newer 25-hour
CVR units and, thereby, the projected
benefits to safety, the costs would be
significant. Specifically, retrofitting the
current fleet would increase by two-
thirds the number of aircraft required to
install 25-hour CVRs (estimated 29,561
aircraft in the current fleet added to the
estimated 43,470 aircraft being built in
the next 20 years). Further, the cost to
retrofit existing aircraft with 25-hour
CVRs would be several times higher
than the cost to equip future-built
aircraft with a 25-hour CVR instead of
a 2-hour model. Assuming no
replacement, applying a $25,000 CVR
unit cost spread across the estimated
29,651 current fleet would result in
roughly $741.28 million (undiscounted)
in equipment cost compared to the
$195.62 million (undiscounted) in
incremental upgrade costs from the
proposed rule. Retrofitting current
aircraft would also incur additional
costs, such as aircraft downtime and
labor hours required to replace the CVR
unit, which would further increase the

15 All manufacturers, regardless of US-based or
foreign, are required to use this standard in order
to meet the carriage requirements in §§91.609,
121.359, 125.227, and 135.151, which reference
TSO-C123, which in turn specifies ED-112A.

16 GlobalSpec. “EUROCAE ED 112.” Accessible at
standards.globalspec.com/std/1629860/EUROCAE
%20ED%20112.

17NTSB. (March 15, 2023). Transcript of NTSB
Chair’s Remarks at the FAA Safety Summit.
www.ntsb.gov/Advocacy/Activities/Pages/
Homendy-20230315.aspx.

total cost. Therefore, in an effort to
provide the increased benefit of making
more substantive data available to
accident investigators while
maintaining the lowest economic
impact on operators, this proposed rule
would apply to newly manufactured
aircraft only. For more information,
please see the regulatory impact
analysis in the docket.

The proposed change would affect the
following regulations:
e Section 91.609(i)(2);
Section 121.359(i)(2);
Section 121.359(j)(2);
Section 125.227(g)(2);
Section 125.227(h)(2);
Section 135.151(g)(1)(iii); and
Section 135.151(g)(2)(iii).
Certificate holders operating under
part 129 requirements would be affected
because, in accordance with §129.24,
their CVRs are required to record as if
the aircraft were operated under parts
121, 125, or 135.

A. Cockpit Voice Recorder Capabilities
and Investigative Use

Aircraft operating under parts 91, 121,
125, and 135 are required to be
equipped with a CVR that records radio
transmissions and sounds in the flight
deck to aid subsequent investigation
should an accident or incident occur.
The recorder’s flight deck area
microphone is usually located on the
overhead instrument panel between the
two pilots.

CVRs preserve the recent history of
sounds in the flight deck and provide
unique information such as engine
noise, stall warnings, landing gear
extension and retraction, and other
clicks and pops. These sounds may help
an investigator to determine parameters
such as engine rpm, system failures,
speed, and the time at which certain
events occur. The CVR also records
communications with Air Traffic
Control, automated radio weather
briefings, conversations between the
pilots and ground or cabin crew, flight
crew verbalizations of intentions and
coordination, as well as the pilots’
awareness of the aircraft and flight deck
information.18 Access to this
information allows investigators to more
thoroughly investigate accident and
incident factors. Incident factors include
the flight crew’s procedural compliance,
distraction, decision-making, workload,
fatigue, and situational awareness.

A CVR starts recording when an
aircraft is powered up and will continue
to record until the aircraft is powered

18NTSB. (2023) “Cockpit Voice Recorders (CVR)
and Flight Data Recorders (FDR).” www.ntsb.gov/
news/Pages/cvr_fdr.aspx.

down or the CVR is deactivated. Once
a CVR reaches the end of its recording
limit, it will overwrite existing data
with a new recording.

CVRs typically deactivate due to two
forms of power loss. The first occurs
when the CVR is deactivated after a
major or catastrophic event causing a
loss of electrical power. When this event
occurs, the CVR preserves relevant
audio recorded in the two hours prior to
the accident. The second form occurs
during less severe incidents, such as
when the flight crew manually
deactivates the CVR immediately upon
landing in order to prevent the relevant
audio from being overwritten.

After an accident or incident, the CVR
data is transferred to an NTSB lab for
retrieval. The NTSB will eventually
receive a readout from the CVR
software.

Since CVRs were implemented in
1966, recording capabilities have
significantly increased from the original
30 minutes. The latest designs employ
more easily expandable solid-state
memory and use fault tolerant digital
recording technique with an
incorporated battery so that recording
can continue until the end of flight,
even when the aircraft’s electrical
system fails.

The technical limit for recording time
has expanded such that 25 hours is now
well within CVR capability. In addition,
because both EASA and ICAO have
adopted a 25-hour CVR recording
duration minimum for aircraft
manufactured after January 1, 2021,
multiple manufacturers already produce
CVRs capable of recording for 25 hours.

B. National Transportation Safety Board

Since 2008, the NTSB has expressed
concerns regarding the availability of
CVR information, the length of CVR
recording time, and how to prevent
relevant information from being
overwritten after an incident or
accident. The current 2-hour recording
requirement has not fully resolved the
issue of overwritten data, which
continues to negatively impact NTSB
investigations.

There are two common causes for
CVR data to be overwritten. First, there
may be a delay between a safety event
and the flight crew recognizing that
event to be a serious incident or
accident, resulting in the relevant CVR
data being overwritten as the CVR
continued to record throughout the
delay. Second, the recording of a safety
event may be overwritten during the
course of the flight itself (e.g., where
flight duration exceeds the 2-hour CVR
recording duration).


http://www.ntsb.gov/Advocacy/Activities/Pages/Homendy-20230315.aspx
http://www.ntsb.gov/Advocacy/Activities/Pages/Homendy-20230315.aspx
http://www.ntsb.gov/news/Pages/cvr_fdr.aspx
http://www.ntsb.gov/news/Pages/cvr_fdr.aspx
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The NTSB reported that, in 2017,
approximately 56 percent of U.S. block
times 19 consisted of long and medium
flights with durations longer than two
hours, including some international
flights lasting over 12 hours.2°® When
ICAO adopted the standard for the

installation of 25-hour CVRs in 2016, it
noted that extended duration of CVRs is
necessary to cover the longest duration
of flights, including pre- and postflight
activities, delays, and the time required
to secure the recordings.2!

Since the 2-hour standard came into
effect in 2008, numerous accidents and
incidents have occurred where the CVR
data was overwritten and, had it been
available, would have positively
contributed to NTSB investigations.
Notable incidents include the following:

TABLE 1—SAFETY EVENTS FOR WHICH PERTINENT CVR DATA WERE OVERWRITTEN

[Up to 2018]

Date Event type NTSB No. Location Event description

6/21/2018 ....... Incident .......... OPS18IA015 .. | Chicago, IL Runway excursion.

4/18/2018 ....... Accident ......... DCA18LA163 | Atlanta, GA Engine fire.

7/07/2017 ....... Incident .......... DCA171A148 .. | San Francisco, CA ..... Taxiway line-up and overflight of 4 air carrier airplanes by an Airbus
A320 (46-hour notification delay).

5/09/2014 ....... Accident ......... CEN14LA239 | Columbus, OH Ground engine fire.

9/12/2013 ....... Incident .......... CEN13IA563 .. | Austin, TX ...... Loss of pitch control during takeoff (4-day notification delay).

7/31/2012 ....... Incident .......... CEN12IA502 .. | Denver, CO ....... Bird strike.

12/1/2011 ....... Accident ......... WPR12LA053 | Oakland, CA ..... Enroute turbulence.

6/21/2011 ....... Incident .......... ENG11IA035 .. | Atlanta, GA .......... Engine fire.

2/09/2011 ....... Incident .......... ENG11IA016 .. | Minneapolis, MN ........ Tailpipe fire following push back.

11/23/2010 ..... Accident ......... WPR11LA058 | Salt Lake City, UT ..... On ground collision with tow tractor.

6/28/2010 ....... Accident ......... CEN10LA363 | Pioneer, LA ................ En route turbulence.

12/31/2009 ..... Incident .......... DCA10lA015 .. | Charlotte, NC Wing tip strike during landing.

6/29/2007 ....... Incident .......... LAXO071A198 ... | Los Angeles, CA ........ Blown tires on takeoff.

3/21/2006 ....... Incident .......... DENO6IAO51 .. | Denver, CO Tail strike on landing.

10/16/2003 ..... Accident ......... MIAO4LA004 .. | Tampa, FL Taxiway excursion.

6/03/2002 ....... Accident ......... DCA02MAO039 | Subic Bay, Philippines | Abrupt maneuver due to ground proximity warning system alert and
elevator damage.

6/02/2002 ....... Accident ......... DCA02MA042 | Subic Bay, Philippines | Flight control malfunction during approach.

In addition to the incidents noted by
the NTSB, CVR data overwrites have
hampered several other investigations.
For example, on October 21, 2009, an
incident occurred on a 4-hour flight
where the flight crew did not
communicate with air traffic control for
about 1 hour and 17 minutes, during
which time the airplane overflew its
intended location at a cruise altitude of
27,000 ft.22 The flight crew later
reported that “cockpit distractions” led
to the event. The airplane’s CVR had a
30-minute recording duration; upon
review, the NTSB discovered that all
pertinent information had been
overwritten by the remaining two hours
and 11 minutes of the 4-hour flight.23
Even if the airplane had been equipped
with a CVR recording for two hours, the
information still would have been
overwritten. Having lost this CVR data
to overwriting, the NTSB was unable to
determine the nature of the flight crew’s
distraction, the events that led to the
distraction, why the distraction lasted
for as long as it did, and what mitigating
procedures or actions could have
prevented that distraction.

19ICAO defines block time to include the moment
an aircraft is pushed back from the gate to the
moment it comes to a final stop at a gate or parking
stand after landing.

20NTSB. Aviation Safety Recommendation
Report. ASR-18-04 at 5. October 2, 2018.

More recently, on January 13, 2023, a
runway incursion incident occurred at
John F. Kennedy (JFK) Airport in New
York, New York. The incursion
involved a taxiing Boeing 777-200 and
a Boeing 737—-900ER cleared for takeoff.
The Boeing 777-200 accessed a taxiway
without Air Traffic Control (ATC)
clearance, crossing the runway that the
Boeing 737—900ER was utilizing for
takeoff. ATC was notified of the
potential conflict, cancelled the Boeing
737—900ER’s takeoff clearance, and the
flight crew aborted the flight. Because
the incident did not result in any
damage or injuries, the two flights
eventually took off to their respective
destinations. During its investigation,
the NTSB discovered the CVR data for
both flights had been overwritten.

On February 4, 2023, a runway
incursion occurred at Austin Bergstrom
International Airport (AUS) when a
Boeing 767F freighter attempted to land
on a runway from which a Boeing 737—
700 was also cleared to depart.2¢ Due to
poor weather conditions, the Boeing
767F crew did not see the conflict until
late in the approach, and the two planes
came close to colliding; specifically, the

21]d. NTSB Report, citing “Minimum Operational

Performance Specification for Crash Protected
Airborne Recorder Systems,” ED-112A, European
Organization for Civil Aviation Equipment.

22]d. at 4.

23]d.

Boeing 767F needed to overfly the
Boeing 737-700 to avoid a collision.
There were no injuries reported to the
128 passengers and crew onboard the
Boeing 737-700 or to the 3 crew
members onboard the Boeing 767F.
During its investigation, the NTSB
discovered the CVR data for both flights
had been overwritten.

The FAA had sought to prevent such
recording issues by creating the
retention requirements found in
§§91.609(g), 121.343(i), and 135.152(e),
where an operator must remove the
recording media following an accident
or incident and keep the recorded data
for at least 60 days, or longer if
necessary. The FAA also provided
guidance in Advisory Circular 20-186,
“Airworthiness and Operational
Approval of Cockpit Voice Recorder
Systems,”” 25 which recommended the
operator to address CVR recording
retention after an accident or incident in
its maintenance and operational
programs, such as inclusion in a flight
crew checklist, or in the company
standard operating procedures or
emergency procedures. However, since
recording issues continue to occur, the

24 NTSB. Aviation Investigation Preliminary
Report No. DCA23LA149. Feb. 4, 2023.

25 Advisory Circular 20-186, Paragraph 3.2.4. July
22, 2016. www.faa.gov/documentLibrary/media/
Advisory_Circular/AC_20-186.pdf.
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FAA agrees with the NTSB that an
extension to the CVR recording duration
requirement to 25 hours is warranted.

C. Privacy Concerns

The FAA acknowledges that pilot-
focused organizations may have
concerns regarding how the NTSB or the
FAA would use the CVR data collected
for investigative purposes.

This issue previously arose when the
FAA increased the CVR recording
duration from 30 minutes to 2 hours. At
that time, the FAA determined that the
investigative need and benefit of this
information outweighed these privacy
concerns.2® The FAA maintains this
stance. The proposed increase to a 25-
hour CVR recording duration would
further improve current investigative
capabilities. It would also provide
investigating bodies, such as the NTSB,
with more complete context
surrounding the accidents and incidents
under investigation and support their
safety analyses.

Importantly, this proposed increase is
designed to provide more context for
any flight deck activity that might be
pertinent to an investigation.
Specifically, this increase expands the
possible range of data available to
investigators. This proposal does not
alter or modify the existing processes for
requesting or use of this data. Sections
91.609(g), 121.359(h), 121.227(f), and
135.151(c) specify that the information
obtained from the CVR recording is to
be used for investigation purposes and
that the FAA will not use the CVR
record in any civil penalty or certificate
action. This proposal does not modify
these regulations.

D. International Requirements

ICAO and EASA both require the
carriage of CVRs with 25-hour recording
duration on airplanes with a maximum
certificated takeoff mass of more than
27,000 kg. These are aircraft that have
the capability to fly transatlantic or
international flights, i.e., long-haul
flights that can last ten or more hours.
In contrast, the FAA requirement would
apply to all newly manufactured aircraft
required to carry a CVR, based on
existing operating rules. This distinction
reflects differences between the FAA
and ICAO/EASA regulatory schemes:
the FAA’s existing regulatory scheme
differentiates aircraft by operation type,
not by weight. This rulemaking would
not change that regulatory scheme.

With both EASA and ICAO amending
their CVR rules to require 25 hours of

26 Revisions to Cockpit Voice Recorder and
Digital Flight Data Recorder Regulations. 73 FR
12541, 12544 (March 7, 2008).

audio recording time, this proposed
change also presents an opportunity to
ensure U.S. regulations are consistent in
intent with international authorities.
This should lead to a reduction of risk
for some operators who would
otherwise face conflicting requirements
and the cumbersome task of ascertaining
guidance for the appropriate authorities
in an attempt to satisfy differing
regulations. Historically, the FAA has
implemented CVR regulations by
operation unlike ICAO and EASA,
which put forth their standards and
regulations by aircraft weight. As a
result, the FAA’s proposal would
encompass more aircraft than
international requirements would
because newly manufactured aircraft
with less than a maximum takeoff
weight of 27,000 kg would be affected.

E. Conclusion and Compliance

The FAA concurs with the NTSB’s
recommendation and believes that
extending CVR recording duration to 25
hours would increase aviation safety by
providing investigative bodies with
more thorough context and background
surrounding accidents and incidents.
This proposal would also make FAA
regulations more consistent with ICAO
recommendations and EASA
requirements.

Given that the technology already
exists to implement this proposal, the
FAA proposes a compliance deadline
for newly manufactured aircraft of one
year after the effective date of the final
regulation. Any aircraft with a newly
issued airworthiness certificate dated on
or after that compliance date would be
required to be equipped with a CVR
with 25-hour recording duration.

In addition, the FAA will update the
version of the technical standard order
(TSO) referenced in the regulatory text
from TSO-C123a to the latest version,
TSO-C123c, for newly manufactured
aircraft.

IV. Regulatory Notices and Analyses

Federal agencies consider impacts of
regulatory actions under a variety of
Executive orders and other
requirements. First, Executive Order
12866 and Executive Order 13563, as
amended by Executive Order 14094
(“Modernizing Regulatory Review”’),
direct that each Federal agency shall
propose or adopt a regulation only upon
a reasoned determination that the
benefits of the intended regulation
justify the costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96—354)
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act (Pub. L. 96—39)

prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) in any one year. The
current threshold after adjustment for
inflation is $177 million using the most
current (2022) Implicit Price Deflator for
the Gross Domestic Product. The FAA
has provided a detailed Regulatory
Impact Analysis (RIA) in the docket for
this rulemaking. This portion of the
preamble summarizes the FAA’s
analysis of the economic impacts of this
proposed rule.

In conducting these analyses, the FAA
has determined that this proposed rule:
will result in benefits that justify costs;
is not an economically “significant
regulatory action” as defined in section
3(f)(1) of Executive Order 12866; will
not have a significant economic impact
on a substantial number of small
entities; will not create unnecessary
obstacles to the foreign commerce of the
United States; and will not impose an
unfunded mandate on State, local, or
tribal governments, or on the private
sector.

A. Summary of the Regulatory Impact
Analysis

Benefits for the proposed rule were
assessed qualitatively as the FAA
currently lacks data to make projections
on the benefit totals. The primary
expected benefit is changes in safety
from a potential reduction in accident
risk. The expanded available audio from
this proposed rule would provide
authorities with more information on
events and procedures undertaken in
the flight deck in investigated incidents.
This increased data may lead to new
FAA recommendations or policy
changes that could further enhance
safety and reduce the risk that a future
incident becomes an accident. The
reduction in the risk of one fatality
generates benefits equal to the value of
statistical life (VSL), approximately
$12.5 million in 2022 according to the
Department of Transportation (DOT).27
Given the annualized costs of $9.67
million from this proposed rule,

27DOT. Treatment of the Value of Preventing
Fatalities and Injuries in Preparing Economic
Analyses. Office of the Secretary of Transportation.
2022.
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reducing the risk of a single fatality in
any year due to effective safety
measures resulting from the ability to
gather additional CVR data would
generate benefits greater than the
expected costs.

Additionally, there are some potential
time-saving benefits associated with the
updated CVR model deployment. In
updating their CVR models,
manufacturers also have revamped the
CVR interface tools. These simplified
and more intuitive tools allow
personnel to be trained quicker on
operation, retrieve audio data faster, and
perform additional diagnostic services

to shorten downtime. The FAA does not
currently have enough data to predict
the value of these benefits and invites
public comments on the expected totals.
The FAA assessed the costs for the
proposed rule as the incremental cost
increase of equipping a 25-hour capable
CVR instead of a comparable 2-hour
unit to all applicable new aircraft being
produced. The total aircraft that will be
built and equipped with the 25-hour
CVR includes projected new aircraft
needed to handle future demand
increases as well as estimated
replacements for the current fleet.
Market research indicates the cost

increase between comparable 2 and 25-
hour CVRs to be minimal, ranging from
near parity to an upper bound of
approximately $4,500. Using that upper
bound as the incremental cost to equip
all applicable projected new aircraft
with a 25-hour capable CVR, the
estimated highest total cost over 20
years, at seven percent present value, is
$102.42 million with an annualized cost
of $9.67 million (table 2). At three
percent present value, the total cost is
$144.77 million with an annualized cost
of $9.73 million.

TABLE 2—SUMMARY OF COSTS OVER 20 YEARS

[Millions of 2021$]

7% Present value 3% Present value
14 CFR operational part Annualized Annualized
costs Total costs costs Total costs
= U 08 ST $3.55 $37.57 $3.56 $52.98
Part 121 ... 3.18 33.66 3.19 47.41
Part 125 ... 0.16 1.65 0.16 2.32
Part 185 e et e e e tre e e eraeaan 2.79 29.55 2.83 42.06
1] 2= R 9.67 102.42 9.73 144.77

1Consists of Part 91 turbine powered and Part 91K aircraft.
2Total reflects combined costs of each CFR part.
Note: Columns may not sum to total due to rounding.

The FAA does not anticipate other
costs besides the incremental costs of
forward fitting 25-hour capable CVRs to
comply with the proposed rule. Based
on the technical standards for CVRs,
market research indicates that 25-hour
models tend to match the older 2-hour
variants in a manner that allows them
to be swapped without much difficulty.
This compatibility implies that other
operational procedures and costs should
be similar and not result in notable
change. The FAA invites comments on
the expected costs for this proposed
rule.

Please see the RIA available in the
docket for more details.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
of 1980, Public Law 96-354, 94 Stat.
1164 (5 U.S.C. 601-612), as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121, 110 Stat. 857, Mar. 29,
1996) and the Small Business Jobs Act
of 2010 (Pub. L. 111-240, 124 Stat. 2504
Sept. 27, 2010), requires Federal
agencies to consider the effects of the
regulatory action on small business and
other small entities and to minimize any
significant economic impact. The term
“small entities” comprises small
businesses and not-for-profit

organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The proposed rule affects CVR
manufacturers by requiring the
development and certification of 25-
hour capable models. A major change to
the CVR components, such as in this
case, would require a manufacturer to
go through the development and
certification of a new model, which
could involve extra cost and time.
However, due to EASA and ICAO
standards for 25-hour capability taking
effect in 2021, market research shows
that manufacturers already have
developed 25-hour compliant variants
that meet FAA TSO-C123 compliance.
Therefore, the proposed regulation is
not expected to result in new or
significant impacts on CVR
manufacturers. The FAA invites
comments on the expected effects of the
proposed rule on CVR manufacturers.

As described in the RIA, the FAA
identified six U.S. manufacturers that
would be affected by the proposed rule.
Based on the Small Business
Administration (SBA) 2023 size
standard for Other Aircraft Part and
Auxiliary Equipment Manufacturing

(NAICS 336413),28 and on publicly
available data on employment for these
entities, all six identified manufacturers
are large businesses that exceed the
1,250-employee size maximum for a
small business. Therefore, the FAA
certifies that the proposed rule will not
have a significant economic impact on
a substantial number of small entities
because the proposed rule does not
impact any small entity. The FAA
welcomes comments on the number of
U.S. CVR manufacturers and this
certification.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a

28 Small Business Administration (SBA) Size
Standards, effective March 17, 2023, can be found
at www.sba.gov/document/support-table-size-
standards.


https://www.sba.gov/document/support-table-size-standards
https://www.sba.gov/document/support-table-size-standards

84096

Federal Register/Vol. 88, No. 231/Monday, December 4, 2023 /Proposed Rules

legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this proposed rule
and determined that it promotes the
safety of the American public and does
not exclude imports that meet the
recording length requirement. As a
result, the FAA does not consider this
proposed rule as creating an
unnecessary obstacle to foreign
comimerce.

D. Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. The current threshold after
adjustment for inflation is $177 million
using the most current (2022) Implicit
Price Deflator for the Gross Domestic
Product.

The FAA determined that the
proposed rule will not result in the
expenditure of $177 million or more by
State, local, or tribal governments, in the
aggregate, or the private sector, in any
one year.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public.
According to the 1995 amendments to
the Paperwork Reduction Act (5 CFR
1320.8(b)(2)(vi)), an agency may not
collect or sponsor the collection of
information, nor may it impose an
information collection requirement
unless it displays a currently valid
Office of Management and Budget
(OMB) control number.

This action contains the following
proposed amendments to the existing
information collection requirements
previously approved under OMB
Control Number 2120-0700. As required
by the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)), the FAA has
submitted these proposed information
collection amendments to OMB for its
review.

Summary: This notice proposes to
amend parts 91, 121, 125, and 135
requirements so aircraft manufactured

on or after [ONE YEAR THE EFFECTIVE
DATE OF THE FINAL RULE] that are
required to be installed with a cockpit
voice recorder would be required to
have a recording limit of 25 hours,
expanded from the current requirement
of 2 hours.

Use: Such a record would provide
additional information to accident and
incident investigators to determine
flight crew’s procedural compliance,
distraction, decision-making, workload,
fatigue, and situational awareness. The
expansion to 25 hours would address
the issue in which data is overwritten
because the relevant recording occurred
earlier than the available two hours of
recording.

Respondents (including number of):
The respondents all would be certificate
holders operating the above-referenced
U.S.-registered aircraft under parts 91,
121, 125, 129, and 135. Certificate
holders operating under part 129
requirements would be affected because,
in accordance with § 129.24, a cockpit
voice recorder would be required to
record as if the aircraft were operated
under parts 121, 125, or 135.

Frequency: The 25 hours of recorded
data would be overwritten on a
continuing basis and would only be
accessed following an accident or
incident.

Annual Burden Estimate: This
proposed requirement would not change
the current information collection
activity; therefore, it does not contain a
measurable hour burden.

The FAA is soliciting comments to—

(1) Evaluate whether the proposed
information requirement is necessary for
the proper performance of the functions
of the FAA, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the FAA’s
estimate of the burden;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of collecting
information on those who are to
respond, including by using appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Individuals and organizations may
send comments on the information
collection requirement to the address
listed in the ADDRESSES section at the
beginning of this preamble by February
2, 2024. Comments also should be
submitted to the Office of Management
and Budget, Office of Information and
Regulatory Affairs, Attention: Desk
Officer for FAA, New Executive Office
Building, Room 10202, 725 17th Street
NW, Washington, DC 20053.

F. International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAQO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified the following
differences with these proposed
regulations. The proposed rule would
harmonize with ICAO regarding the
required length of the CVR recordings at
25 hours. However, the U.S. does not
regulate carriage requirements of CVRs
based on the aircraft gross weight, as do
the ICAO and EASA, and the proposed
rule change would not change this. If
this proposal is adopted, the FAA
intends to amend its currently filed
difference on this topic with ICAO.

G. Environmental Analysis

FAA Order 1050.1F identifies FAA
actions that are categorically excluded
from the preparation of an
environmental assessment or
environmental impact statement under
the National Environmental Policy Act
(NEPA) in the absence of extraordinary
circumstances. The FAA has
determined this proposed rulemaking
action qualifies for the categorical
exclusion identified in paragraph 5-6.6f
for regulations and involves no
extraordinary circumstances.

V. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order (E.O.) 13132,
Federalism. The FAA has determined
that this proposed action would not
have a substantial direct effect on the
States, or the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government and, therefore,
would not have federalism implications.

B. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Consistent with Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,2° and
FAA Order 1210.20, American Indian
and Alaska Native Tribal Consultation
Policy and Procedures,3° the FAA
ensures that Federally Recognized

2965 FR 67249 (Nov. 6, 2000).

30The FAA. (Jan. 28, 2004). FAA Order No.
1210.20. www.faa.gov/documentLibrary/media/
1210.pdf.
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Tribes (Tribes) are given the opportunity
to provide meaningful and timely input
regarding proposed Federal actions that
have the potential to affect uniquely or
significantly their respective Tribes. At
this point, the FAA has not identified
any unique or significant effects,
environmental or otherwise, on tribes
resulting from this proposed rule.

C. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this proposed rule
under E.O. 13211, Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use
(May 18, 2001). The FAA has
determined that it would not be a
“significant energy action” under the
Executive order and would not be likely
to have a significant adverse effect on
the supply, distribution, or use of
energy.

D. Executive Order 13609, Promoting
International Regulatory Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this proposed action under the policies
and agency responsibilities of E.O.
13609 and has determined that this
proposed action would have no effect
on international regulatory cooperation.

VI. Additional Information
A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The FAA also invites comments
relating to the economic, environmental,
energy, or federalism impacts that might
result from adopting the proposals in
this document. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should submit only one
time if comments are filed
electronically, or commenters should
send only one copy of written
comments if comments are filed in
writing.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting

on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The FAA may change
this proposal in light of the comments

it receives.

B. Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to the person in the FOR
FURTHER INFORMATION CONTACT section of
this document. Any commentary that
the FAA receives that is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

C. Electronic Access and Filing

A copy of this NPRM, all comments
received, any final rule, and all
background material may be viewed
online at www.regulations.gov using the
docket number listed above. A copy of
this proposed rule will be placed in the
docket. Electronic retrieval help and
guidelines are available on the website.
It is available 24 hours each day, 365
days each year. An electronic copy of
this document may also be downloaded
from the Office of the Federal Register’s
website at www.federalregister.gov and
the Government Publishing Office’s
website at www.govinfo.gov. A copy
may also be found at the FAA’s
Regulations and Policies website at
www.faa.gov/regulations_policies.

Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of
Rulemaking, ARM-1, 800 Independence
Avenue SW, Washington, DC 20591, or
by calling (202) 267—9677. Commenters
must identify the docket or notice
number of this rulemaking.

All documents the FAA considered in
developing this proposed rule,
including economic analyses and

technical reports, may be accessed in
the electronic docket for this
rulemaking.

D. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires the FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document may contact its local
FAA official or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the internet, visit
www.faa.gov/regulations_policies/
rulemaking/sbre act/.

List of Subjects

14 CFR Part 91
Aircraft, Aviation safety.

14 CFR Part 121

Air carriers, Aircraft, Aviation safety,
Charter flights, Safety, Transportation.

14 CFR Part 125
Aircraft, Aviation safety.

14 CFR Part 135
Air taxis, Aircraft, Aviation safety.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend chapter I of title 14,
Code of Federal Regulations as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40101,
40103, 40105, 40113, 40120, 44101, 44111,
44701, 44704, 44709, 44711, 44712, 44715,
44716, 44717, 44722, 46306, 46315, 46316,
46504, 46506—46507, 47122, 47508, 47528—
47531, 47534, Pub. L. 114-190, 130 Stat. 615
(49 U.S.C. 44703 note); articles 12 and 29 of
the Convention on International Civil
Aviation (61 Stat. 1180), (126 Stat. 11).

m 2. Amend § 91.609 by revising
paragraph (i)(2) to read as follows:

§91.609 Flight data recorders and cockpit
voice recorders.

(1) * % %

(2) Retains at least—

(i) The last 2 hours of recorded
information using a recorder that meets
the standards of TSO-C123a, or later
revision; or

(ii) If manufactured on or after [ONE
YEAR AFTER THE EFFECTIVE DATE
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OF THE FINAL RULE,] the last 25 hours
of recorded information using a recorder
that meets the standards of TSO-C123c,

or later revision.
* * * * *

PART 121—OPERATING
REQUIREMENTS: DOMESTIC, FLAG,
AND SUPPLEMENTAL OPERATIONS

m 3. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40119, 41706, 42301 preceding note
added by Pub. L. 112-95, sec. 412, 126 Stat.
89, 44101, 44701-44702, 44705, 44709—
44711, 44713, 4471644717, 44722, 44729,
44732; 46105; Pub. L. 111-216, 124 Stat.
2348 (49 U.S.C. 44701 note); Pub. L. 112-95,
126 Stat. 62 (49 U.S.C. 44732 note); Pub. L.
115-254, 132 Stat. 3186 (49 U.S.C. 44701
note).

m 4. Amend § 121.359 by revising
paragraphs (i)(2) and (j)(2) to read as
follows:

§121.359 Cockpit voice recorders.

(1) * *x %

(2) Retains at least—

(i) The last 2 hours of recorded
information using a recorder that meets
the standards of TSO-C123a, or later
revision; or

(ii) If manufactured on or after [ONE
YEAR AFTER THE EFFECTIVE DATE
OF THE FINAL RULE], the last 25 hours
of recorded information using a recorder
that meets the standards of TSO-C123c,
or later revision; and
* * * * *

(]') * % %

(2) Retains at least—

(i) The last 2 hours of recorded
information using a recorder that meets
the standards of TSO-C123a, or later
revision; or

(ii) If manufactured on or after [ONE
YEAR AFTER THE EFFECTIVE DATE
OF THE FINAL RULE], the last 25 hours
of recorded information using a recorder
that meets the standards of TSO-C123c,

or later revision; and
* * * * *

PART 125—CERTIFICATION AND
OPERATIONS: AIRCRAFT HAVING A
SEATING CAPACITY OF 20 OR MORE
PASSENGERS OR A MAXIMUM
PAYLOAD CAPACITY OF 6,000
POUNDS OR MORE; AND RULES
GOVERNING PERSONS ON BOARD
SUCH AIRCRAFT

m 5. The authority citation for part 125
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40113,

44701-44702, 44705, 44710—44711, 44713,
44716-44717, 44722.

m 6. Amend § 125.227 by revising
paragraphs (g)(2) and (h)(2) to read as
follows:

§125.227 Cockpit voice recorders.

(g] * * *

(2) Retains at least—

(i) The last 2 hours of recorded
information using a recorder that meets
the standards of TSO-C123a, or later
revision; or

(i1) If manufactured on or after [ONE
YEAR AFTER THE EFFECTIVE DATE
OF THE FINAL RULE], the last 25 hours
of recorded information using a recorder
that meets the standards of TSO-C123c,
or later revision; and
* * * * *

(h) * * %

(2) Retains at least—

(i) The last 2 hours of recorded
information using a recorder that meets
the standards of TSO-C123a, or later
revision; or

(ii) If manufactured on or after [ONE
YEAR AFTER THE EFFECTIVE DATE
OF THE FINAL RULE], the last 25 hours
of recorded information using a recorder
that meets the standards of TSO-C123c,
or later revision; and
* * * * *

PART 135—OPERATING
REQUIREMENTS: COMMUTER AND
ON DEMAND OPERATIONS AND
RULES GOVERNING PERSONS ON
BOARD SUCH AIRCRAFT

m 7. The authority citation for part 135
continue to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
41706, 44701-44702, 44705, 44709, 44711—
44713, 44715-44717, 44722, 44730, 45101—
45105; Pub. L. 112-95, 126 Stat. 58 (49 U.S.C.
44730).

m 8. Amend § 135.151 by revising
paragraphs (g)(1)(iii) and (g)(2)(iii) to
read as follows:

§135.151 Cockpit voice recorders.

* * * * *
* * %
%%]) * % %
(iii) Retains at least—

(A) The last 2 hours of recorded
information using a recorder that meets
the standards of TSO-C123a, or later
revision; or

(B) If manufactured on or after [ONE
YEAR AFTER THE EFFECTIVE DATE
OF THE FINAL RULE], the last 25 hours
of recorded information using a recorder
that meets the standards of TSO-C123c,
or later revision.

* * * * *

(2) * *x %

(iii) Retains at least—

(A) The last 2 hours of recorded
information using a recorder that meets

the standards of TSO-C123a, or later
revision; or

(B) If manufactured on or after [ONE
YEAR AFTER THE EFFECTIVE DATE
OF THE FINAL RULE], the last 25 hours
of recorded information using a recorder
that meets the standards of TSO-C123c,

or later revision.
* * * * *

Issued under authority provided by 49
U.S.C. 106(f) and 44701(a) in Washington,
DC.

Lawrence Fields,

Acting Executive Director, Flight Standards
Service.

[FR Doc. 2023—-26144 Filed 12—1-23; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-118492-23]
RIN 1545-BQ99

Section 30D Excluded Entities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that would
provide guidance regarding the
excluded entity provisions with respect
to the clean vehicle credit as amended
by the Inflation Reduction Act of 2022.
The proposed regulations would also
provide clarity on definitions with
respect to new clean vehicles eligible for
the clean vehicle credit. The proposed
regulations would affect qualified
manufacturers of new clean vehicles
and taxpayers who purchase and place
in service new clean vehicles.

DATES: Written or electronic comments
and requests for a public hearing must
be received by January 18, 2024.
Requests for a public hearing must be
submitted as prescribed in the
“Comments and Requests for a Public
Hearing” section.

ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically via the Federal
eRulemaking Portal at https://
www.regulations.gov (indicate IRS and
REG-118492-23) by following the
online instructions for submitting
comments. Requests for a public hearing
must be submitted as prescribed in the
“Comments and Requests for a Public
Hearing” section. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
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Department of the Treasury (Treasury
Department) and the IRS will publish
for public availability any comments
submitted to the IRS’s public docket.
Send paper submissions to:
CC:PA:01:PR (REG-118492-23), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
the Office of Associate Chief Counsel
(Passthroughs & Special Industries) at
(202) 317-6853 (not a toll-free number);
concerning submissions of comments
and requests for a public hearing, call
Vivian Hayes (202) 317-6901 (not a toll-
free number) or send an email to
publichearings@irs.gov (preferred).

SUPPLEMENTARY INFORMATION:

Background

1. Overview

Public Law 117-169, 136 Stat. 1818
(August 16, 2022), commonly known as
the Inflation Reduction Act of 2022
(IRA), amended section 30D of the
Internal Revenue Code (Code). Section
30D provides a credit (section 30D
credit) against the tax imposed by
chapter 1 of the Code (chapter 1) with
respect to each new clean vehicle that
a taxpayer purchases and places in
service. The section 30D credit is
determined and allowable with respect
to the taxable year in which the
taxpayer places the new clean vehicle in
service.

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under
section 30D. These proposed regulations
supplement a notice of proposed
rulemaking (REG—-120080-22) published
in the Federal Register (88 FR 23370) on
April 17, 2023 (April 2023 proposed
regulations) that contains initial
proposed regulations under section 30D
as amended by the IRA, as well as a
notice of proposed rulemaking (REG—
113064-23) published in the Federal
Register (88 FR 70310) on October 10,
2023 (October 2023 proposed
regulations) that contains initial and
additional proposed regulations under
sections 25E, 30D, and 6213 of the Code.
This notice of proposed rulemaking
does not address written comments that
were submitted in response to the April
2023 proposed regulations or the
October 2023 proposed regulations. Any
comments received in response to this
notice of proposed rulemaking will be
addressed in the Treasury Decision
adopting these regulations as final
regulations.

II. Section 30D

Section 30D was enacted by section
205(a) of the Energy Improvement and
Extension Act of 2008, Division B of
Public Law 110-343, 122 Stat. 3765,
3835 (October 3, 2008), to provide a
credit for purchasing and placing in
service new qualified plug-in electric
drive motor vehicles. Section 30D has
been amended several times since its
enactment, most recently by section
13401 of the IRA. In general, the
amendments made by section 13401 of
the IRA to section 30D apply to vehicles
placed in service after December 31,
2022, except as provided in section
13401(k)(2) through (5) of the IRA.

Effective beginning on April 18, 2023,
section 30D(b) provides a maximum
credit of $7,500 per new clean vehicle,
consisting of $3,750 if certain critical
minerals requirements are met and
$3,750 if certain battery components
requirements are met. These
requirements are described in section
30D(e)(1) and (2), respectively, and the
preamble to the April 2023 proposed
regulations.

The amount of the section 30D credit
is treated as a personal credit or a
general business credit depending on
the character of the vehicle. In general,
under section 30D(c)(2), the section 30D
credit is treated as a nonrefundable
personal credit allowable under subpart
A of part IV of subchapter A of chapter
1. However, under section 30D(c)(1), so
much of the credit that would be
allowed under section 30D(a) that is
attributable to property that is of a
character subject to an allowance for
depreciation is treated as a current year
general business credit under section
38(b) and not allowed under section
30D(a). Section 38(b)(30) lists as a
current year business credit the portion
of the section 30D credit to which
section 30D(c)(1) applies. The IRA did
not amend section 30D(c)(1) or (2).

The IRA amended section 30D(d)
regarding the definition of a new clean
vehicle. Section 30D(d)(1) defines “new
clean vehicle”” as a motor vehicle that
satisfies the following eight
requirements set forth in section
30D(d)(1)(A) through (H) of the Code:

e the original use of the motor vehicle
must commence with the taxpayer;

e the motor vehicle must be acquired
for use or lease by the taxpayer and not
for resale;

¢ the motor vehicle must be made by
a qualified manufacturer;

¢ the motor vehicle must be treated as
a motor vehicle for purposes of title II
of the Clean Air Act;

e the motor vehicle must have a gross
vehicle weight rating of less than 14,000
pounds;

¢ the motor vehicle must be propelled
to a significant extent by an electric
motor which draws electricity from a
battery that has a capacity of not less
than 7 kilowatt hours, and is capable of
being recharged from an external source
of electricity;

o the final assembly of the motor
vehicle must occur within North
America; and

e the person who sells any vehicle to
the taxpayer must furnish a report to the
taxpayer and to the Secretary of the
Treasury or her delegate (Secretary)
containing certain specifically
enumerated items.

Section 30D(d)(3) defines “qualified
manufacturer” as any manufacturer
(within the meaning of the regulations
prescribed by the Administrator of the
Environmental Protection Agency (EPA)
for purposes of the administration of
title II of the Clean Air Act (42 U.S.C.
7521 et seq.)) that enters into a written
agreement with the Secretary under
which such manufacturer agrees to
make periodic written reports to the
Secretary (at such times and in such
manner as the Secretary may provide)
providing vehicle identification
numbers and such other information
related to each vehicle manufactured by
such manufacturer as the Secretary may
require.

Section 30D(d)(7) excludes from the
definition of “new clean vehicle” any
vehicle placed in service after December
31, 2024, with respect to which any of
the applicable critical minerals
contained in the battery of such vehicle
were extracted, processed, or recycled
by a foreign entity of concern (as
defined in section 40207(a)(5) of the
Infrastructure Investment and Jobs Act
(42 U.S.C. 18741(a)(5))), or any vehicle
placed in service after December 31,
2023, with respect to which any of the
components contained in the battery of
such vehicle were manufactured or
assembled by a foreign entity of concern
(as so defined).

No section 30D credit is allowed with
respect to a vehicle placed in service
after December 31, 2032.

III. Prior Guidance
A. Notice 2022-46

On October 5, 2022, the Treasury
Department and the IRS published
Notice 2022—46, 2022—-43 I.R.B. 302. The
notice requested general comments on
issues arising under sections 25E and
30D, as well as specific comments
concerning: (1) definitions; (2) critical
minerals and battery components; (3)
foreign entities of concern; (4)
recordkeeping and reporting; (5) eligible
entities; (6) elections to transfer and
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advance payments; and (7) recapture.
The Treasury Department and the IRS
received 884 comments from industry
participants, environmental groups,
individual consumers, and other
stakeholders. The Treasury Department
and the IRS appreciate the commenters’
interest and engagement on these issues.
These comments have been carefully
considered in the preparation of the
proposed regulations.

B. Revenue Procedure 2022-42

On December 12, 2022, the Treasury
Department and the IRS published
Revenue Procedure 2022-42, 2022-52
I.R.B. 565, providing guidance for
qualified manufacturers to enter into
written agreements with the IRS, as
required in sections 30D, 25E, and 45W,
and to report certain information
regarding vehicles produced by such
manufacturers that may be eligible for
credits under these sections. In
addition, Revenue Procedure 2022—42
provides the procedures for sellers of
new clean vehicles or previously-owned
clean vehicles to report certain
information to the IRS and the
purchasers of such clean vehicles.

C. April 2023 Proposed Regulations

On April 17, 2023, the Treasury
Department and the IRS published the
April 2023 proposed regulations in the
Federal Register, which provides
proposed definitions for certain terms
related to section 30D; proposed rules
regarding personal and business use and
other special rules; and additional
proposed rules related to the critical
mineral and battery component
requirements.

D. Revenue Procedure 2023-33

On October 6, 2023, the Treasury
Department and the IRS released
Revenue Procedure 2023—-33, which was
published on October 23, 2023, in
Internal Revenue Bulletin 2023-43, to
provide guidance for taxpayers electing
to transfer credits under section 25E or
30D and for eligible entities receiving
advance payments of credits under
sections 30D and 25E. This revenue
procedure sets forth the procedures
under sections 30D(g) and 25E(f) for the
transfer of the previously-owned clean
vehicle credit and the new clean vehicle
credit from the taxpayer to an eligible
entity, including the procedures for
dealer registration with the IRS, the
procedures for the revocation and
suspension of that registration, and the
establishment of an advance payment
program to eligible entities. In addition,
this revenue procedure superseded
sections 5.01 and 6.03 of Revenue
Procedure 2022—42, providing new

information for the time and manner of
submission of seller reports,
respectively. This revenue procedure
also superseded sections 6.01 and 6.02
of Revenue Procedure 202242,
providing updated information on
submission of written agreements by
manufacturers to the IRS to be
considered qualified manufacturers, as
well as the method of submission of
monthly reports by qualified
manufacturers.

E. October 2023 Proposed Regulations

On October 10, 2023, the Treasury
Department and the IRS published the
October 2023 proposed regulations in
the Federal Register, which provide
guidance for elections to transfer clean
vehicle credits under sections 30D(g)
and 25E(f). The proposed regulations
provide guidance for taxpayers
intending to transfer the previously-
owned clean vehicle credit and the new
clean vehicle credit to dealers who are
entities eligible to receive advance
payments of either credit. The proposed
regulations also provide guidance for
dealers to become eligible entities to
receive advance payments of
previously-owned clean vehicle credits
or clean vehicle credits. The proposed
regulations also provide guidance for
recapturing the credit under sections
30D and 25E. Finally, proposed
§1.6213-2 defines the term “omission
of a correct vehicle identification
number” (VIN) for purposes of section
6213, under which, in part, the IRS is
authorized to make a summary
assessment when there has been an
omission of a correct VIN on a
taxpayer’s return when claiming or
electing to transfer a credit under
section 25E or 30D.

IV. Department of Energy Guidance

Concurrently with the release of these
proposed regulations, the Department of
Energy (DOE) is releasing proposed
guidance in the Federal Register, which
provides proposed interpretations of
certain terms used in the definition of
“foreign entity of concern” (FEOC) set
forth in section 40207(a)(5) of the
Infrastructure Investment and Jobs Act
(IIJA), 42 U.S.C. 18741(a)(5), and as
cross-referenced in section 30D(d)(7).
Section 40207(a)(5) of the ITIJA defines
FEOC to include foreign entities covered
by specific designations, inclusions, and
allegations by Federal agencies as
described in section 40207(a)(5)(A), (B),
and (D), as well as foreign entities
“owned by, controlled by, or subject to
the jurisdiction or direction of a
government” of a covered nation under
section 40207(a)(5)(C). Covered nations
are defined in 10 U.S.C. 4872(d)(2) as

the People’s Republic of China, the
Russian Federation, the Democratic
People’s Republic of Korea, and the
Islamic Republic of Iran as of the date
of publication of these proposed
regulations. Finally, section
40207(a)(5)(E) of the ITJA provides that
a FEOC includes a foreign entity that the
Secretary of Energy, in consultation
with the Secretary of Defense and the
Director of National Intelligence,
determines is engaged in unauthorized
conduct that is detrimental to the
national security or foreign policy of the
United States.

The DOE proposed guidance provides
an interpretation of section
40207(a)(5)(C) of the ITJA. In particular,
the DOE proposed guidance provides
definitions for the terms “government of
a foreign country,” “foreign entity,”
““subject to the jurisdiction,” and
“owned by, controlled by, or subject to
the direction of.”. In general, an entity
incorporated in, headquartered in, or
performing the relevant activities in a
covered nation would be classified as a
FEOC. For purposes of these rules, an
entity would be “owned by, controlled
by, or subject to the direction” of
another entity if 25 percent or more of
the entity’s board seats, voting rights, or
equity interest are cumulatively held by
such other entity. In addition, licensing
agreements or other contractual
agreements may also create control.
Finally, “government of a foreign
country” would be defined to include
subnational governments and certain
current or former senior foreign political
figures.

Explanation of Provisions
I. Section 1.30D-2 Definitions

Proposed § 1.30D-2(a) is revised to
clarify that all definitions in the section
apply for purposes of section 30D and
the section 30D regulations, including
any guidance thereunder. Proposed
§ 1.30D-2(f) is revised to include in the
definition of “section 30D regulations”
the provisions of proposed § 1.30D-5 as
set forth in the October 2023 proposed
regulations and proposed § 1.30D—6 as
set forth in these proposed regulations.
Proposed § 1.30D-2(k) would provide,
consistent with section 30D(d)(3), that
“manufacturer” means any
manufacturer within the meaning of the
regulations prescribed by the
Administrator of the Environmental
Protection Agency (EPA) for purposes of
the administration of title II of the Clean
Air Act (42 U.S.C. 7521 et seq.) and as
defined in 42 U.S.C. 7550(1). If multiple
manufacturers are involved in the
production of a vehicle, the
requirements provided in section
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30D(d)(3) must be met by the
manufacturer who satisfies the reporting
requirements of the greenhouse gas
emissions standards set by EPA under
the Clean Air Act (42 U.S.C. 7521 et
seq.) for the subject vehicle.

Proposed § 1.30D-2(1) would provide
that a qualified manufacturer means a
manufacturer that meets the
requirements described in section
30D(d)(3). A qualified manufacturer
would not include any manufacturer
whose qualified manufacturer status has
been terminated by the IRS. The IRS
may terminate qualified manufacturer
status for fraud, intentional disregard, or
gross negligence with respect to any
requirements of section 30D and the
regulations and guidance thereunder,
including with respect to the periodic
written reports described in section
30D(d)(3) and proposed § 1.30D-2(m)
and any attestations, documentation, or
certifications described in proposed
§ 1.30D-3(e) and proposed § 1.30D-6(d),
at the time and in the manner provided
in the Internal Revenue Bulletin.

Proposed § 1.30D-2(m) would provide
that a “new clean vehicle” means a
vehicle that meets the requirements
described in section 30D(d). A new
clean vehicle would not include any
vehicle for which the qualified
manufacturer does any of the following:
(1) fails to provide a periodic written
report for such vehicle prior to the
vehicle being placed in service,
reporting the VIN of such vehicle and
certifying compliance with the
requirements of section 30D(d); (2)
provides incorrect information with
respect to the periodic written report for
such vehicle; (3) fails to update its
periodic written report in the event of
a material change with respect to such
vehicle; or, (4) for new clean vehicles
placed in service after December 31,
2024, the qualified manufacturer fails to
meet the requirements of proposed
§ 1.30D-6(d). For purposes of section
30D(d)(6), the term “new clean vehicle”
includes any new qualified fuel cell
motor vehicle (as defined in section
30B(b)(3)) which meets the
requirements under section 30D(d)(1)(G)
and (H). The Treasury Department and
the IRS request comment on whether, in
the interest of sound tax administration
and to provide additional transparency
to taxpayers, it would be feasible and
helpful for tax administration if
qualified manufacturers were to encode
eligibility for section 30D through a
particular calendar year into the VIN
using an alphanumeric combination.

II. Section 1.30D-3 Provisions

Proposed § 1.30D-3(d) would provide
rules regarding excluded entities by
reference to proposed § 1.30D—6.

Proposed § 1.30D-3(e) would provide
for an upfront review of conformance
with the critical minerals requirement
and battery components requirement.
Specifically, proposed § 1.30D-3(e)
would provide that for new clean
vehicles placed in service after
December 31, 2024, the qualified
manufacturer must provide attestations,
certifications and documentation
demonstrating compliance with the
requirements of section 30D(e), at the
time and in the manner provided in the
Internal Revenue Bulletin. The IRS,
with analytical assistance from the DOE,
will review the attestations,
certifications, and documentations.

III. Excluded Entities
A. Definitions

The proposed regulations would
provide definitions for terms relevant to
the excluded entity provision. To the
extent many of these terms were defined
in the April 2023 proposed regulations,
these proposed regulations would
provide the same definitions for such
terms as is provided in proposed
§1.30D-3(c). The Treasury Department
and the IRS intend that terms relevant
to both the critical mineral and battery
component requirements described in
proposed § 1.30D-3 and the excluded
entity restrictions described in these
proposed regulations are interpreted
consistently.

1. Applicable Critical Mineral

Proposed § 1.30D-6(a)(1) would
define “applicable critical mineral” as
an applicable critical mineral as defined
in section 45X(c)(6). Guidance regarding
the definition of applicable critical
minerals, including the applicable
critical minerals that are used in electric
vehicle batteries to facilitate the
electrochemical processes necessary for
energy storage, would be provided in
forthcoming proposed regulations under
section 45X.

2. Assembly

Proposed § 1.30D-6(a)(2) would
define “assembly” as, with respect to
battery components, the process of
combining battery components into
battery cells and battery modules.

3. Battery

Proposed § 1.30D-6(a)(3) would
define “‘battery” as, for purposes of a
new clean vehicle, a collection of one or
more battery modules, each of which
has two or more electrically configured

battery cells in series or parallel, to
create voltage or current. The term
battery does not include items such as
thermal management systems or other
parts of a battery cell or module that do
not directly contribute to the
electrochemical storage of energy within
the battery, such as battery cell cases,
cans, or pouches.

4. Battery Cell

Proposed § 1.30D-6(a)(4) would
define “battery cell” as a combination of
battery components (other than battery
cells) capable of electrochemically
storing energy from which the electric
motor of a new clean vehicle draws
electricity.

5. Battery Cell Production Facility

Proposed § 1.30D-6(a)(5) would
define “battery cell production facility”
as a facility in which battery cells are
manufactured or assembled.

6. Battery Component

Proposed § 1.30D-6(a)(6) would
define “battery component” as a
component that forms part of a battery
and that is manufactured or assembled
from one or more components or
constituent materials that are combined
through industrial, chemical, and
physical assembly steps. Proposed
§ 1.30D-6(a)(6) would specify that
battery components may include, but
are not limited to, a cathode electrode,
anode electrode, solid metal electrode,
separator, liquid electrolyte, solid state
electrolyte, battery cell, and battery
module. Constituent materials are not a
type of battery component, although
constituent materials may be
manufactured or assembled into battery
components. Some battery components
may be made entirely of inputs that do
not contain constituent materials.

7. Compliant-Battery Ledger

Proposed § 1.30D-6(a)(7) would
define “compliant-battery ledger,” for a
qualified manufacturer for a calendar
year, as a ledger that tracks the number
of available FEOC-compliant batteries
for such calendar year. A compliant-
battery ledger is established under the
rules of proposed § 1.30D-6(d),
described in part IIL.D. of this
Explanation of Provisions.

8. Constituent Materials

Proposed § 1.30D-6(a)(8) would
define “constituent materials” as
materials that contain applicable critical
minerals and that are employed directly
in the manufacturing of battery
components. Proposed § 1.30D—6(a)(8)
would specify that constituent materials
may include, but are not limited to,



84102

Federal Register/Vol. 88, No. 231/Monday, December 4, 2023 /Proposed Rules

powders of cathode active materials,
powders of anode active materials, foils,
metals for solid electrodes, binders,
electrolyte salts, and electrolyte
additives, as required for a battery cell.

9. Extraction

Proposed § 1.30D-6(a)(9) would
define “extraction” to mean the
activities performed to harvest minerals
or natural resources from the ground or
a body of water. Extraction would
include, but would not be limited to,
operating equipment to harvest minerals
or natural resources from mines and
wells, or to extract minerals or natural
resources from the waste or residue of
prior extraction. Extraction would
conclude when activities are performed
to convert raw mined or harvested
products or raw well effluent to
substances that can be readily
transported or stored for direct use in
critical mineral processing. Extraction
would include the physical processes
involved in refining. Extraction would
not include the chemical and thermal
processes involved in refining.

10. Foreign Entity of Concern

Proposed § 1.30D-6(a)(10) would
define “foreign entity of concern
(FEOC)” to have the same meaning as
defined in section 40207(a)(5) of the
Infrastructure Investment and Jobs Act
(42 U.S.C. 18741(a)(5)) and guidance
promulgated thereunder by the DOE.

11. FEOGC-Compliant

Proposed § 1.30D-6(a)(11) would
define “FEOC-compliant” to mean in
compliance with the applicable
excluded entity requirement under
section 30D(d)(7). In particular, the
proposed regulation would provide
definitions of FEOC-compliant with
respect to a battery component (other
than a battery cell), applicable critical
mineral, battery cell, or battery. This
definition would treat battery cells
separately from other battery
components because battery cells
contain applicable critical minerals (and
associated constituent materials) as well
as other battery components. Thus, the
applicable rules under section 30D(d)(7)
must be satisfied for such critical
minerals and such components
contained in the battery cell as well as
the battery cell itself. A battery
component (other than a battery cell),
with respect to a new clean vehicle
placed in service after December 31,
2023, is FEOC-compliant if it is not
manufactured or assembled by a FEOC.
An applicable critical mineral, with
respect to a new clean vehicle placed in
service after December 31, 2024, is
FEOC-compliant if it is not extracted,

processed, or recycled by a FEOC. As
described in part III.C.4. of this
Explanation of Provisions, in general,
the determination of whether an
applicable critical mineral is FEOC-
compliant would take into account each
step of extraction, processing, or
recycling through the step in which
such mineral is processed or recycled
into a constituent material, even if the
mineral is not in a form listed in section
45X(c)(6). A battery cell, with respect to
a new clean vehicle placed in service
after December 31, 2023, and before
January 1, 2025, is FEOC compliant if it
is not manufactured or assembled by a
FEOC and it contains only FEOC-
compliant battery components. A
battery cell, with respect to a new clean
vehicle placed in service after December
31, 2024, is FEOC-compliant if it is not
manufactured or assembled by a FEOC
and it contains only FEOC-compliant
battery components and applicable
critical minerals. A battery, with respect
to a new clean vehicle placed in service
after December 31, 2023, is FEOC-
compliant if it contains only FEOC-
compliant battery components (other
than battery cells) and FEOC-compliant
battery cells.

12. Manufacturing

Proposed § 1.30D—6(a)(12) would
define “manufacturing” to mean, with
respect to a battery component, the
industrial and chemical steps taken to
produce a battery component.

13. Non-Traceable Battery Materials

Proposed § 1.30D-6(a)(13)(i) would
define “non-traceable battery materials”
to mean specifically identified low-
value battery materials that may
originate from multiple sources and are
often commingled during refining,
processing, or other production
processes by suppliers to such a degree
that the qualified manufacturer cannot,
due to current industry practice,
feasibly determine and attest to the
origin of such battery materials.
Proposed § 1.30D-6(a)(13)(ii), which is
reserved, would contain the specific list
of identified non-traceable battery
materials. Low-value battery materials
are those that, like the exemplar
materials listed below, have low value
compared to the total value of the
battery. Where battery materials make
up only a very small percentage of the
value of the battery as a whole, many
industry participants, prior to the
passage of the IRA, had little reason to
trace the source of these materials. As a
result, unlike with higher value battery
materials, tracing the source of these
low value materials is not immediately
feasible, which makes it in turn not

feasible for qualified manufacturers to
provide the necessary assurance to the
IRS that their materials are FEOC-
compliant.

The Treasury Department and the IRS,
after extensive consultation with the
Department of Energy, are considering
whether the following applicable
critical minerals (and associated
constituent materials) may be
designated as identified non-traceable
battery materials: applicable critical
minerals contained in electrolyte salts,
electrode binders, and electrolyte
additives. These exemplar materials
each account for less than two percent
of the value of applicable critical
minerals in the battery, and the
Treasury Department and the IRS
understand that industry tracing of
these particular applicable critical
mineral production processes is
uncommon and third-party standards
for doing so are underdeveloped. Other
materials for inclusion could include,
for example, other low-value electrode
active materials that are also subject to
the traceability difficulties described in
part ITII.A.13. of this Explanation of
Provisions. As discussed further below,
the Treasury Department and the IRS
request comment on: (1) whether other
applicable critical minerals (and
associated constituent materials) should
be designated as identified non-
traceable battery materials for the same
reasons, and (2) whether an approach
other than the proposed list of non-
traceable battery materials would better
address the traceability issues discussed
here. As discussed in part III.B.2. of this
Explanation of Provisions, some
stakeholders have suggested that the
Treasury Department and the IRS adopt
a de minimis exception to the excluded
entity restrictions based on value,
weight, mass, or other considerations. In
response to these comments, the
Treasury Department and the IRS have
proposed a transition rule that would
temporarily exclude a specific list of
identified non-traceable battery
materials from the due diligence
requirements of the qualified
manufacturers.

The Treasury Department and the IRS
request comments on the best approach
to addressing low-value battery
materials for which tracing to their
source is not immediately feasible. The
Treasury Department and the IRS
request comment on whether the
proposed approach is a sound method
of accounting for non-traceable battery
materials, and whether other criteria
should be used to distinguish between
traceable and non-traceable battery
materials. In particular, the Treasury
Department and the IRS request
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comments that explain whether and
why certain battery materials are
prohibitively difficult to trace at this
time given current supply chains and
current broadly available tools and
practices for supply-chain tracing in the
battery sector, and that explain how the
supply chain may be limited by any
such difficulty. The Treasury
Department and the IRS also request
comments explaining how the state of
supply chains and tools and practices
for supply-chain tracing are expected to
evolve in the coming months and years
for battery materials that are
prohibitively difficult to trace at
present. The Treasury Department and
the IRS further request comments
explaining the state of recordkeeping
that is currently used in the industry to
trace supply chains, what kind of
recordkeeping requirements would
facilitate better tracing of supply chains
in the coming months and years, how to
encourage manufacturers to adopt
appropriate tracing systems as soon as
practicable, and how these rules
incentivize further shifting of supply
chains in a manner that will strengthen
our energy security, national security,
and domestic manufacturing.

In addition, the Treasury Department
and the IRS request comment on
whether the listed materials are
appropriately characterized as non-
traceable battery materials. The
Treasury Department and the IRS
further request comment on whether
any other applicable critical minerals,
including associated constituent
materials, would also be appropriately
characterized as non-traceable battery
materials because they meet the
required criteria. The Treasury
Department and the IRS further request
comment on whether other criteria
should be applied to determine what
qualifies as non-traceable battery
materials, and what applicable critical
minerals, including associated
constituent materials, would be
appropriately characterized as such
materials under the suggested criteria.
Finally, the Treasury Department and
the IRS seek comment describing
alternative approaches to addressing the
challenges posed by low-value battery
materials that are not currently feasible
to trace to their origins.

14. Processing

Proposed § 1.30D-6(a)(14) would
define “processing” to mean the non-
physical processes involved in the
refining of non-recycled substances or
materials, including the treating, baking,
and coating processes used to convert
such substances and materials into
constituent materials. Processing

includes the chemical or thermal
processes involved in refining.
Processing does not include the
physical processes involved in refining.

15. Recycling

Proposed § 1.30D—6(a)(15) would
define “recycling” to mean the series of
activities during which recyclable
materials containing critical minerals
are transformed into specification-grade
commodities and consumed in lieu of
virgin materials to create new
constituent materials; such activities
result in new constituent materials
contained in the battery from which the
electric motor of a new clean vehicle
draws electricity.

B. Due Diligence and Transition Rule for
Non-Traceable Battery Materials

1. Due Diligence

Proposed § 1.30D-6(b)(1) would
provide that the qualified manufacturer
must conduct due diligence with
respect to all battery components and
applicable critical minerals (and
associated constituent materials) that
are relevant to determining whether
such components or minerals are FEOC-
compliant. This due diligence must
comply with standards of tracing for
battery materials available in the
industry at the time of the attestation or
certification that enable the qualified
manufacturer to know with reasonable
certainty the provenance of applicable
critical minerals, constituent materials,
and battery components. Such tracing
standards may include international
battery passport certifications and
enhanced battery material and
component tracking and labeling.
Proposed § 1.30D-6(b)(1) would specify
that reasonable reliance on a supplier
attestation or certification will be
considered due diligence if the qualified
manufacturer does not know or have
reason to know after due diligence that
such supplier attestation or certification
is incorrect.

The due diligence must be conducted
by the qualified manufacturer prior to
its determination of any information to
establish a compliant-battery ledger
described in proposed § 1.30D-6(d), and
on an on-going basis. A battery is not
considered FEOC-compliant unless the
qualified manufacturer has conducted
such due diligence with respect to all
such components and applicable critical
minerals of the battery and provided
required attestations or certifications
described in part IIL.D. of this
Explanation of Provisions.

2. Transition Rule For Non-Traceable
Battery Materials

Proposed § 1.30D-6(b)(2) would
provide that for any new clean vehicles
for which the qualified manufacturer
provides a periodic written report before
January 1, 2027, the due diligence
requirement may be satisfied by
excluding identified non-traceable
battery materials (and associated
constituent materials), as defined in
proposed § 1.30D-6(a)(13)(ii). In
addition, as described in part III.C.3. of
this Explanation of Provisions,
identified non-traceable battery
materials (and associated constituent
materials) may be excluded from the
determination of whether a battery cell
is FEOC-compliant. To use this
transition rule, qualified manufacturers
must submit a report during the up-front
review process described in part III.D. of
this Explanation of Provisions
demonstrating how the qualified
manufacturer will comply with the
excluded entity restrictions once the
transition rule is no longer in effect and
all materials must be fully traced
through the entire electric vehicle
battery supply chain.

As described in part III.A.13. of this
Explanation of Provisions, the Treasury
Department and the IRS understand,
after extensive consultation with the
Department of Energy, that industry has
not developed standards or systems for
tracing certain low-value materials with
precision. This inability to trace is
exacerbated by the practice of
commingling such materials within the
materials processing supply chain. To
address this issue, some stakeholders
have suggested that the Treasury
Department and the IRS adopt a de
minimis exception to the excluded
entity restrictions based on value,
weight, mass, or other considerations.
The Treasury Department and the IRS
understand the tracing concerns in light
of current standards and systems.
However, these standards and systems
may develop to allow for improved
tracing in the future.

The Treasury Department and the IRS
therefore recognize the potential need
for a transition rule to enable
determination of FEOC compliance
while detailed tracing practices are
being developed to allow for full
sourcing and tracing of applicable
critical mineral supply chains. The
transition rule in proposed § 1.30D-
6(b)(2) and (c)(3)(iii) is one option that
the Treasury Department and the IRS
are considering for such a rule. The
Treasury Department and the IRS also
are considering and seeking comment
on possible alternative approaches for a
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transition rule that would address low-
value materials that cannot be traced
under current industry standards and
that would be responsive to rapidly
changing industry practices regarding
specific materials or overall battery
composition, or no transition rule at all.
This transition rule in proposed
§ 1.30D-6(b)(2) is proposed to phase out
for any new clean vehicles for which the
manufacturer is required to provide a
periodic written report after December
31, 2026. The Treasury Department and
the IRS request comments on the need
for and design of this transition rule,
including data or other objective
information to support such comments.
The Treasury Department and IRS
also request comment on whether the
challenges identified in this Explanation
of Provisions related to traceability of
low-value materials should instead be
addressed through an alternative
approach. The Treasury Department and
the IRS request comment on whether a
transition rule that adopts an alternative
to the approach of listing materials
would better achieve the Treasury
Department’s and IRS’s stated goals and
the challenges posed by low-value
materials that are not currently feasible
to trace. The Treasury Department and
the IRS specifically request comment
describing alternative approaches to
providing a transition rule that accounts
for low-value materials that cannot be
traced under current industry standards
and that is responsive to rapidly
changing industry practice, if
commenters believe a different
approach could better achieve the
Treasury Department’s and IRS’s stated
goals. Such alternative approaches,
which might include ones that use
principle-based criteria instead of the
listing of specific non-traceable battery
materials in a final regulation, should be
narrowly tailored to address the
traceability challenges identified, enable
effective administration by the IRS, and
phase-out on a schedule consistent with
the reasonable development of industry
standards.

C. Excluded Entity Restriction

1. In General

Proposed § 1.30D-6(c)(1) would
provide that in the case of any new
clean vehicle placed in service after
December 31, 2023, the batteries from
which the electric motor of such vehicle
draws electricity must be FEOC-
compliant. A serial number or other
identification system must be used to
physically track FEOC-compliant
batteries to specific new clean vehicles.

The proposed regulation would
provide that the determination that a

battery is FEOC-compliant is made as
follows: First, the qualified
manufacturer makes a determination of
whether battery components and
applicable critical minerals (and
associated constituent materials) are
FEOC-compliant, in accordance with
rules for the determination of FEOC-
compliant battery components and
applicable critical minerals, which are
described in part III.C.4. of this
Explanation of Provisions. Next, the
FEOC-compliant battery components
and FEOC-compliant applicable critical
minerals (and associated constituent
materials) are physically tracked to
specific battery cells, in accordance
with rules for the determination of
FEOC compliant-battery cells, described
in part III.C.3. of this Explanation of
Provisions. Alternatively, FEOC-
compliant applicable critical minerals
and associated constituent materials
(but not battery components) may be
allocated to battery cells, without
physical tracking, in accordance the
rules for a temporary allocation-based
determination for applicable critical
minerals and associated constituent
materials, described in part III.C.3.a of
this Explanation of Provisions. Finally,
the battery components, including
battery cells, are physically tracked to
specific batteries, in accordance with
the rules for the determination of FEOC-
compliant batteries described in part
II.C.2 of this Explanation of Provisions.

2. Determination of FEOC-Compliant
Batteries

Proposed § 1.30D-6(c)(2) would
provide that the determination that a
battery is FEOC-compliant must be
made by physically tracking FEOC-
compliant battery components,
including battery cells, to such battery.
With respect to battery cells, a serial
number or other identification system
must be used to physically track FEOC-
compliant battery cells to such batteries.

3. Determination of FEOC-Compliant
Battery Cell

Proposed § 1.30D-6(c)(3)(i) would
provide that, except as described in part
II.C.3.a. of this Explanation of
Provisions, the determination that a
battery cell contains FEOC-compliant
battery components and FEOC-
compliant applicable critical minerals
and their associated constituent
materials must be made by physically
tracking FEOC-compliant battery
components to specific battery cells and
by physically tracking the mass of
FEOC-compliant applicable critical
minerals and associated constituent
materials to specific battery cells.

a. Temporary Allocation-Based
Determination for Applicable Critical
Materials and Associated Constituent
Materials of a Battery Cell

Proposed § 1.30D-6(c)(3)(ii)(A) would
provide that the determination that a
battery cell is a FEOC-compliant battery
cell may be made through an allocation
of available mass of applicable critical
minerals and associated constituent
materials to specific battery cells
manufactured or assembled in a battery
cell production facility, without the
physical tracking of the mass of
applicable critical minerals (and
associated constituent materials) to
specific battery cells. This allocation-
based determination is an exception to
the general rule, requiring specific
tracking, of proposed § 1.30D—
6(c)(3)(ii)(A). As provided in proposed
§ 1.30D-6(c)(3)(ii)(F), the Treasury
Department and the IRS propose that
this exception would be a temporary
rule for any new clean vehicle for which
the qualified manufacturer provides a
periodic written report before January 1,
2027.

After extensive consultation with the
DOE, the Treasury Department and the
IRS understand that certain applicable
critical minerals (and associated
constituent materials) are commingled
prior to delivery to or at the battery cell
production facility. Thus, while the
qualified manufacturer and its suppliers
can trace such minerals through the
entire electric vehicle battery supply
chain to determine FEOC-compliance,
the manufacturer and suppliers cannot
physically track specific mass of
minerals to specific battery cells or
batteries. As a result, the qualified
manufacturer cannot determine which
battery cells or batteries are FEOC-
compliant, absent an allocation-based
determination.

The Treasury Department and the IRS
anticipate that industry accounting
practices may adapt to compliance
regimes that require physical supply
chain tracking in the future, whether
through the acquisition of wholly-
compliant supply, the separation of
currently-commingled supply chains,
the development of physical tracking
systems, or some combination thereof.
Accordingly, this exception is proposed
to phase out for any new clean vehicle
for which the qualified manufacturer
provides a periodic written report after
December 31, 2026. The Treasury
Department and the IRS request
comments on the need for, design, and
duration of this temporary rule,
including data or other objective
information to support such comments.
The Treasury Department and the IRS
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also request comment on whether
industry practices are likely to develop
that allow for physical tracking before
December 31, 2032, and, if not, whether
allocation-based accounting should be
included as a permanent compliance
approach, rather than as a temporary
transition rule.

Proposed § 1.30D-6(c)(3)(ii)(B) would
provide that the temporary allocation-
based determination rules are limited to
applicable critical minerals and
associated constituent materials that are
incorporated into a battery cell or its
battery components. Battery
components must be physically tracked.

Proposed § 1.30D-6(c)(3)(ii)(C) would
provide that any allocation with respect
to the mass of an applicable critical
mineral must be made within the type
of constituent materials (such as
powders of cathode active materials,
powders of anode active materials, or
foils) in which such mineral is
contained. Masses of an applicable
critical mineral may not be aggregated
across constituent materials with which
such applicable critical mineral is not
associated, and an allocation of mass of
an applicable critical mineral may not
be made from one type of constituent
material to another. Proposed § 1.30D-
6(c)(3)(ii)(C) also provides an example
illustrating this rule.

Proposed § 1.30D-6(c)(3)(ii)(D) would
provide that any allocation with respect
to applicable critical minerals and their
associated constituent materials must be
allocated within one or more specific
battery cell product lines of the battery
cell production facility, such that a
particular mass of constituent material
is not treated as fungible across different
battery chemistries and designs.

Proposed § 1.30D-6(c)(3)(i1)(E) would
provide that if a qualified manufacturer
uses the allocation-based determination
rules described in this part II.C.3.a., the
quantity of FEOC-compliant battery
cells that can result from this allocation
may not exceed the number of battery
cells for which there is enough FEOC-
compliant quantity of every applicable
critical mineral. That number will
necessarily be limited by the applicable
critical mineral that has the lowest
percentage of FEOC-compliant supply.
For example, if a qualified manufacturer
allocates all of applicable critical
mineral A, that is 20 percent FEOC-
compliant, and all of applicable critical
mineral B, that is 60 percent FEOC-
compliant, to a battery cell product line,
no more than 20 percent of the battery
cells in that battery cell product line
may be FEOC-compliant.

Proposed § 1.30D-6(c)(3)(ii)(F) would
provide that the rules of proposed
§ 1.30D-6(c)(3)(ii) do not apply with

respect to any new clean vehicle for
which the qualified manufacturer
provides a periodic written report after
December 31, 2026.

b. Transition Rule for Non-Traceable
Battery Materials

Proposed § 1.30D-6(c)(3)(iii) would
provide that for new clean vehicles for
which the qualified manufacturer
provides a periodic written report before
January 1, 2027, the determination of
whether a battery cell is FEOC-
compliant under proposed § 1.30D—
6(c)(3) may be satisfied by excluding
non-traceable battery materials, and
their associated constituent materials.
To use this transition rule, which is
further discussed in part III.B. of this
Explanation of Provisions, qualified
manufacturers must submit a report
during the up-front review process
described in proposed § 1.30D-
6(d)(2)(ii).

4. Determination of FEOC-Compliant
Battery Components and Applicable
Critical Minerals

Proposed § 1.30D-6(c)(4) would
provide that the determination that
battery components and applicable
critical minerals (and their associated
constituent materials) are FEOC-
compliant must be made prior to any
determination under proposed § 1.30D—
6(c)(2) and (3). In general, the
determination of whether an applicable
critical mineral is FEOC-compliant
would take into account each step of
extraction, processing, or recycling
through the step in which such mineral
is processed or recycled into a
constituent material, even if the mineral
is not in a form listed in section
45X(c)(6)), such as nickel sulphate that
is used in production of a nickel-
manganese-cobalt cathode active
powder. A constituent material would
be associated with an applicable critical
mineral if the applicable critical mineral
has been processed or recycled into a
constituent material, even if that
processing or recycling transformed the
mineral into a form not listed in section
45X(c)(6). However, an applicable
critical mineral would be disregarded
for purposes of the determination under
proposed § 1.30D-6(c)(4) if it is fully
consumed in the production of the
constituent material or battery
component and no longer remains in
any form in the battery, such as certain
solvents used in electrode production.

With respect to recycling, applicable
critical minerals and associated
constituent materials that are recycled
would be subject to the determination of
whether such mineral is FEOC-
compliant if the recyclable material

contains an applicable critical mineral,
contains material that was transformed
from an applicable critical mineral, or if
the recyclable material is used to
produce an applicable critical mineral at
any point during the recycling process.
The determination of whether an
applicable critical mineral or associated
constituent material that is incorporated
into a battery via recycling is FEOC-
compliant takes into account only
activities that occurred during the
recycling process. Thus, for example, an
applicable critical mineral derived from
recyclable material that was recycled by
an entity that is not a FEOC would be
FEOC-compliant even if such mineral
may have been extracted by a FEOC
prior to its inclusion in the recyclable
material.

Whether an entity is a FEOC is
determined as of the time of the entity’s
performance of the relevant activity,
which for applicable critical minerals is
the time of extraction, processing, or
recycling, and for battery components is
the time of manufacturing or assembly.
The determination of whether an
applicable critical mineral is FEOC-
compliant is determined at the end of
processing or recycling of the applicable
critical mineral into a constituent
material, taking into account all
applicable steps prior to final processing
or recycling. Thus, for example, an
applicable critical mineral that is not
extracted by a FEOC but is processed by
a FEOC is not FEOC-compliant.

Proposed § 1.30D-6(c)(4)(iv) provides
examples regarding determinations of
FEOC-compliant battery components
and applicable critical minerals.

5. Third-Party Manufacturers or
Suppliers

Proposed § 1.30D-6(c)(5) would
provide that the determinations under
proposed § 1.30D-6(c)(2) through (4)
may be made by a third-party
manufacturer or supplier that operates a
battery cell production facility provided
that the manufacturer or supplier
performs the due diligence described in
proposed § 1.30D-6 and provides the
qualified manufacturer of the new clean
vehicle information sufficient to
establish a basis for the determinations
under proposed § 1.30D-6(c)(2) through
(4). In addition, the manufacturer or
supplier must be contractually required
to provide such information to the
qualified manufacturer of the new clean
vehicle and must be contractually
required to inform the qualified
manufacturer of any changes in the
supply chain that affect determinations
of FEOC compliance. In the case of
multiple third-party manufacturers or
suppliers (such as if a manufacturer
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contracts with a battery manufacturer,
who, in turn, contracts with a
manufacturer or supplier who operates
a battery cell production facility), the
due diligence and information
requirements must be satisfied by each
such manufacturer or supplier either
directly to the qualified manufacturer or
indirectly through contractual
relationships.

D. Compliant-Battery Ledger

1. In General

Proposed § 1.30D-6(d)(1) would
provide that for new clean vehicles
placed in service after December 31,
2024, the qualified manufacturer must
determine and provide information to
the IRS to establish a compliant-battery
ledger for each calendar year, as
described in proposed § 1.30D-6(d)(2)(i)
and (ii). One compliant-battery ledger
may be established for all vehicles for a
calendar year, or there may be separate
ledgers for specific models or classes of
vehicles.

2. Determination of Number of Batteries

Proposed § 1.30D-6(d)(2)(i) would
provide that, to establish a compliant-
battery ledger for a calendar year, the
qualified manufacturer must determine
the number of batteries, with respect to
new clean vehicles (as described in
section 30D(d) and proposed § 1.30D—
2(m)) for which the qualified
manufacturer anticipates providing a
periodic written report during the
calendar year, that it knows or
reasonably anticipates will be FEOC-
compliant, pursuant to the requirements
of proposed § 1.30D—6(b) and (c). The
determination would be based on the
battery components and applicable
critical minerals (and associated
constituent materials) that are procured
or contracted for the calendar year and
that are known or reasonably
anticipated to be FEOGC-compliant
battery components or FEOC-compliant
applicable critical minerals, as
applicable.

Proposed § 1.30D-6(d)(2)(ii) would
provide a process for upfront review of
the number of batteries described in the
preceding paragraph. Specifically, the
proposed rule would provide that the
qualified manufacturer must attest to
the number of FEOC-compliant batteries
determined under proposed § 1.30D—
6(d)(2)(i) and provide the basis for the
determination, including attestations,
certifications and documentation
demonstrating compliance with
proposed § 1.30D-6(b) and (c), at the
time and in the manner provided in the
Internal Revenue Bulletin. The IRS,
with analytical assistance from the DOE,

would review the attestations,
certifications, and documentation. Once
the IRS has determined that the
qualified manufacturer has provided the
required attestations, certifications, and
documentation, the IRS will approve or
reject the determined number of FEOC-
compliant batteries. The IRS may
approve the determined number in
whole or part. The approved number
will be the initial balance in the
compliant-battery ledger.

Proposed § 1.30D-6(d)(2)(iii) would
provide rules for decreasing or
increasing the balance of the compliant-
battery ledger. Specifically, once the
compliant-battery ledger is established
with respect to a calendar year, the
qualified manufacturer must determine
and take into account any decrease in
the number of FEOC-compliant batteries
for such calendar year, and any of the
prior three calendar years for which the
qualified manufacturer had a compliant-
battery ledger, within 30 days of
discovery. In addition, the qualified
manufacturer may determine and take
into account any increase in the number
of FEOC-compliant batteries. Such
determinations, and any supporting
attestations, certifications, and
documentation, must be provided on a
periodic basis in the manner provided
in the Internal Revenue Bulletin.

The decrease described in the
previous paragraph may decrease the
compliant-battery ledger below zero,
creating a negative balance in the
compliant-battery ledger. In addition, if
any such decrease is determined
subsequent to the calendar year to
which it relates, the decrease will be
taken into account in the year in which
the change is discovered. The remaining
balance in the compliant-battery ledger
at the end of the calendar year, whether
positive or negative, will be included in
the compliant-battery ledger for the
subsequent calendar year. If a qualified
manufacturer has multiple compliant-
battery ledgers with negative balances,
any negative balance would first be
included in the compliant-battery ledger
for the same model or class of vehicles
for the subsequent calendar year.
However, if there is no ledger for the
same model or class of vehicles in the
subsequent calendar year, the IRS can
account for such negative balance in the
ledger of a different model or class of
vehicles of the qualified manufacturer.

3. Tracking FEOC-Compliant Batteries

Proposed § 1.30D-6(d)(3) would
provide that the compliant-battery
ledger for a calendar year must be
updated to track the number of available
FEOC-compliant batteries of the
qualified manufacturer, by reducing the

balance of the ledger as the qualified
manufacturer submits periodic written
reports reporting the VINs of new clean
vehicles as eligible for the credit under
section 30D, at the time and in the
manner provided in the Internal
Revenue Bulletin. If the balance of the
compliant-battery ledger for a calendar
year of the qualified manufacturer is
zero or less than zero, the qualified
manufacturer would not be able to
submit additional periodic written
reports with respect to section 30D.

4. Reconciliation of Battery Estimates

Proposed § 1.30D-6(d)(4) would
provide that, after the end of any
calendar year for which a compliant-
battery ledger is established, the IRS
may require a qualified manufacturer to
provide attestations, certifications, and
documentation to support the accuracy
of the number of FEOC-compliant
batteries of the qualified manufacturer
for such calendar year, including with
respect to any changes described in
paragraph (d)(3)(iii), at the time and in
the manner provided in the Internal
Revenue Bulletin.

E. Rule for 2024

Proposed § 1.30D-6(e) would provide
rules for new clean vehicles placed in
service in 2024. This rule may apply to
new clean vehicles for which the
qualified manufacturer submits a
periodic written report in 2024 as well
as new clean vehicles for which a
qualified manufacturer submitted a
periodic written report in 2023. Thus,
for example, a vehicle that was
anticipated to be placed in service in
2023 that remains unsold at the end of
2023 is subject to these rules if placed
in service in 2024.

Specifically, proposed § 1.30D-6(e)(1)
would provide that, for new clean
vehicles that are placed in service after
December 31, 2023, and prior to January
1, 2025, the qualified manufacturer
must determine whether the battery
components contained in such vehicles
satisfy the requirements of section
30D(d)(7)(B) and whether batteries
contained in the vehicle are FEOC-
compliant under the rules of proposed
§ 1.30D-6(b) and (c). The qualified
manufacturer would be required to
make an attestation with respect to such
determinations at the time and in the
manner provided in the Internal
Revenue Bulletin.

However, for any new clean vehicles
for which the qualified manufacturer
provides a periodic written report before
the date that is 30 days after the date
these regulations are finalized, provided
that the qualified manufacturer has
determined that its supply chain of
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battery components with respect to such
vehicles contains only FEOC-compliant
battery components: (i) for purposes of
the determination of FEOC-compliant
batteries and FEOC-compliant battery
cells described in parts III.C.2 and
III.C.3. of this Explanation of Provisions,
the determination of which battery cells
or batteries, as applicable, contain
FEOC-compliant battery components
may be determined without physical
tracking; (ii) for purposes of the
determination of FEOC-compliant
batteries, the determination of which
batteries contain FEOC-compliant
battery cells may be determined without
physical tracking (and without the use
of a serial number or other identification
system); and (iii) for purposes of the
determination that a vehicle contains a
FEOC-compliant battery and therefore is
a new clean vehicle, as described in part
III.C.1. of this Explanation of Provisions,
the determination of which vehicles
contain FEOC-compliant batteries may
be determined without physical tracking
(and without the use of a serial number
or other identification system).

Under proposed § 1.30D-6(e)(2), the
determination that a qualified
manufacturer’s supply chain of battery
components contains only FEOC-
compliant batteries may be made with
respect to specific models or classes of
vehicles.

F. Inaccurate Attestations, Certifications
or Documentation

1. In General

Proposed § 1.30D-6(f)(1) would
provide that if the IRS determines, with
analytical assistance from the DOE and
after review of the attestations,
certifications, and documentation
described in part IILD. of this
Explanation of Provisions, that a
qualified manufacturer provided
inaccurate attestations, certifications, or
documentation, the IRS may take certain
actions against the qualified
manufacturer, depending on the severity
of the inaccuracy. Such actions would
affect new clean vehicles and qualified
manufacturers on a prospective basis.

2. Inadvertence

Proposed § 1.30D-6(f)(2) would
provide that if the IRS determines that
the attestations, certifications, or
documentation for a new clean vehicle
contain errors due to inadvertence, the
following may be required: The
qualified manufacturer may cure the
errors identified, including by a
decrease in the compliant-battery ledger
of the qualified manufacturer. However,
if the errors are not cured, in the case
of a new clean vehicle that has not been

placed in service but for which the
qualified manufacturer has submitted a
periodic written report certifying
compliance with the requirements of
section 30D(d), such vehicle is no longer
considered a new clean vehicle eligible
for the section 30D credit. If the errors
are not cured, in the case of a new clean
vehicle that has not been placed in
service and for which the qualified
manufacturer has not submitted a
periodic written report, the qualified
manufacturer may not submit a periodic
written report certifying compliance
with the requirements of section 30D(d).
Finally, if the errors are not cured, in
the case of a new clean vehicle that has
been placed in service, the IRS may
require a decrease to the compliant-
battery ledger.

3. Intentional Disregard or Fraud

Proposed § 1.30D-6(f)(3) would
provide guidance for cases of
intentional disregard or fraud.
Specifically, the proposed regulations
would provide that if the IRS
determines that a qualified
manufacturer intentionally disregarded
attestation, certification, and
documentation requirements or reported
information fraudulently or with
intentional disregard, the IRS may
determine that all vehicles of the
qualified manufacturer that have not
been placed in service are no longer
considered new clean vehicles eligible
for the section 30D credit. In addition,
the IRS may terminate the written
agreement between the IRS and the
manufacturer, thereby terminating the
manufacturer’s status as a qualified
manufacturer. The manufacturer would
be required to submit a new written
agreement to reestablish qualified
manufacturer status at the time and in
the manner provided in the Internal
Revenue Bulletin.

G. Examples

Proposed § 1.30D-6(g) would provide
examples illustrating the application of
the proposed rules regarding excluded
entities. Example 1 would provide a
general set of facts and analysis.
Example 2 would provide an example
illustrating the rules for third-party
suppliers. Example 3 would provide an
example illustrating the general rules for
applicable critical minerals. Example 4
would provide a comprehensive
example with specified battery
components and applicable critical
minerals (and associated constituent
materials).

VI. Severability

Proposed § 1.30D-6(h) would provide
that if any provision in this proposed

rulemaking is held to be invalid or
unenforceable facially, or as applied to
any person or circumstance, it shall be
severable from the remainder of this
rulemaking, and shall not affect the
remainder thereof, or the application of
the provision to other persons not
similarly situated or to other dissimilar
circumstances.

Proposed Applicability Dates

Consistent with the April 2023
proposed regulations, previously
proposed § 1.30D-2(a) through (h) are
proposed to apply to new clean vehicles
placed in service on or after January 1,
2023, for taxable years ending after
April 17, 2023. Newly proposed
§ 1.30D-2(j) through (m) are proposed to
apply to new clean vehicles placed in
service on or after January 1, 2024, for
taxable years ending after December 31,
2023.

Consistent with the April 2023
proposed regulations, previously
proposed § 1.30D-3(a) through (c) and
(f) are proposed to apply to new clean
vehicles placed in service after April 17,
2023, for taxable years ending after
April 17, 2023. Newly proposed
§ 1.30D-3(d) and (e) are proposed to
apply to new clean vehicles placed in
service on or after January 1, 2024, for
taxable years ending after December 31,
2023.

Section 30D(d)(7) provides that the
excluded entity provisions apply to
vehicles placed in service after
December 31, 2023, for battery
components, and after December 31,
2024, for applicable critical minerals.
Accordingly proposed § 1.30D—6 is
proposed to apply to new clean vehicles
placed in service after December 31,
2023.

Taxpayers may rely on these proposed
regulations for vehicles placed in
service prior to the date final regulations
are published in the Federal Register,
provided the taxpayer follows the
proposed regulations in their entirety,
and in a consistent manner.

Effect on Other Documents

This notice of proposed rulemaking
modifies proposed §§1.30D-2 and
1.30D-3 of the April 2023 proposed
regulations.

Special Analyses
I. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) (PRA) generally
requires that a Federal agency obtain the
approval of the Office of Management
and Budget (OMB) before collecting
information from the public, whether
such collection of information is
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mandatory, voluntary, or required to
obtain or retain a benefit.

For purposes of the PRA, the
reporting burden associated with the
collection of information in proposed
§ 1.30D-6 regarding excluded entities
will be reflected in the PRA
Submissions associated with OMB
control number 1545-2311. OMB
Control Number 1545-2137 covers Form
8936 and Form 8936—A regarding clean
vehicle credits, including the new
requirement in section 30D(f)(9) to
include on the taxpayer’s return for the
taxable year the VIN of the vehicle for
which the section 30D credit is claimed.
Revenue Procedure 2022—42 describes
the procedural requirements for
qualified manufacturers to make
periodic written reports to the IRS to
provide information related to each
vehicle manufactured by such
manufacturer that is eligible for the
section 30D credit as required in section
30D(d)(3), including the critical mineral
and battery component attestation or
certification requirements in section
30D(e)(1)(A) and (2)(A). In addition,
Revenue Procedure 2022-42 also
provides the procedures for sellers of
new clean vehicles to report information
required by section 30D(d)(1)(H) for
vehicles to be eligible for the section
30D credit. The collections of
information contained in Revenue
Procedure 2022—42 are described in that
document and were submitted to the
Office of Management and Budget in
accordance with the PRA under control
number 1545-2137.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

II. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), the Secretary
hereby certifies that these proposed
regulations will not have a significant
economic impact on a substantial
number of small entities within the
meaning of section 601(6) of the
Regulatory Flexibility Act. Pursuant to
section 7805(f), this notice of proposed
rulemaking has been submitted to the
Chief Counsel for the Office of
Advocacy of the Small Business
Administration for comment on their
impact on small business.

The proposed regulations affect
qualified manufacturers that must
determine their compliance with the
excluded entity requirements in order to
certify that their new clean vehicles
placed in service after December 31,
2023, quality for the section 30D credit.

While the tracking and reporting of
compliance with the excluded entity
requirements is likely to involve
significant administrative costs,
according to public filings, every
qualified manufacturer had total
revenues above $1 billion in 2022.
There are a total of 11 qualified
manufacturers that have indicated that
they manufacture vehicles currently
eligible for the section 30D credit.
Pursuant to Revenue Procedure 2022—
42, Revenue Procedure 2023-33, and
following the publication of these
proposed regulations, qualified
manufacturers will also have to certify
that their vehicles comply with the
excluded entity requirement and
contain batteries that are FEOC-
compliant. The proposed regulations
provide definitions and general rules for
this purposes. Accordingly, the
Treasury Department and the IRS intend
that the proposed rules provide clarity
for qualified manufacturers for
consistent application of the excluded
entity requirements. The Treasury
Department and the IRS have
determined that qualified manufacturers
do not meet the applicable definition of
small entity. Accordingly, the Secretary
certifies that these proposed regulations
will not have a significant economic
impact on a substantial number of small
entities. The Treasury Department and
the IRS request comments that provide
data, other evidence, or models that
provide insight on this issue.

III. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that agencies assess anticipated
costs and benefits and take certain other
actions before issuing a final rule that
includes any Federal mandate that may
result in expenditures in any one year
by a State, local, or Tribal government,
in the aggregate, or by the private sector,
of $100 million (updated annually for
inflation). This proposed rule does not
include any Federal mandate that may
result in expenditures by State, local, or
Tribal governments, or by the private
sector in excess of that threshold.

IV. Executive Order 13132: Federalism

Executive Order 13132 (Federalism)
prohibits an agency from publishing any
rule that has federalism implications if
the rule either imposes substantial,
direct compliance costs on State and
local governments, and is not required
by statute, or preempts State law, unless
the agency meets the consultation and
funding requirements of section 6 of the
Executive order. This proposed rule
does not have federalism implications
and does not impose substantial direct

compliance costs on State and local
governments or preempt State law
within the meaning of the Executive
order.

V. Regulatory Planning and Review

Pursuant to the Memorandum of
Agreement, Review of Treasury
Regulations under Executive Order
12866 (June 9, 2023), tax regulatory
actions issued by the IRS are not subject
to the requirements of section 6 of
Executive Order 12866, as amended.
Therefore, a regulatory impact
assessment is not required.

Comments and Requests for a Public
Hearing

Before these proposed amendments to
the regulations are adopted as final
regulations, consideration will be given
to comments that are submitted timely
to the IRS as prescribed in this preamble
under the ADDRESSES section. The
Treasury Department and the IRS
request comments on all aspects of the
proposed regulations. Any comments
submitted will be made available at
https://www.regulations.gov or upon
request.

A public hearing will be scheduled if
requested in writing by any person who
timely submits electronic or written
comments. Requests for a public hearing
are also encouraged to be made
electronically. If a public hearing is
scheduled, notice of the date and time
for the public hearing will be published
in the Federal Register.

Announcement 2023-16, 2023-20
LR.B. 854 (May 15, 2023), provides that
public hearings will be conducted in
person, although the IRS will continue
to provide a telephonic option for
individuals who wish to attend or
testify at a hearing by telephone. Any
telephonic hearing will be made
accessible to people with disabilities.

Statement of Availability of IRS
Documents

Guidance cited in this preamble is
published in the Internal Revenue
Bulletin and is available from the
Superintendent of Documents, U.S.
Government Publishing Office,
Washington, DC 20402, or by visiting
the IRS website at https://www.irs.gov.

Drafting Information

The principal author of these
proposed regulations is the Office of the
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the Treasury
Department, the DOE, and the IRS
participated in their development.
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List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, the Treasury Department
and the IRS propose to amend 26 CFR
parts 1 as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation

for part 1 is amended by adding an entry
in numerical order for § 1.30D-6 to read
in part as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.30D-6 also issued under 26
U.S.C. 30D.

* * * * *

m Par. 2. Section 1.30D-0, as proposed
to be added at 88 FR 23370 (April 17,
2023) and proposed to be amended at 88
FR 70310 (October 10, 2023), is
amended by:
m a. Adding paragraphs (k), (1), and (m)
under §1.30D-2;
m b. Revising paragraphs (e) and (f)
under §1.30D-3;
m c. Adding paragraph (g) under
§1.30D-3; and
m d. Adding an entry in numerical order
for § 1.30D-6.

The additions and revisions read as
follows:

§1.30D-0 Table of contents.

* * * * *

§1.30D-2 Definitions for purposes of
section 30D.

* * * * *

(k) Manufacturer.
(1) Qualified manufacturer.
(m) New clean vehicle.

* * * * *

§1.30D-3 Critical mineral and battery
component requirements.
* * * * *

(e) Upfront review of battery component
and applicable critical minerals
requirements.

(f) Severability.

(g) Applicability date.

* * * * *

§1.30D-6 Excluded entities.
(a) Definitions.
(1) Applicable critical mineral.
(2) Assembly.
(3) Battery.
(4) Battery cell.
(5) Battery cell production facility.
(6) Battery component.
(7) Compliant-battery ledger.
(8) Constituent materials.
(9) Extraction.
(10) Foreign entity of concern.
(11) FEOC-compliant.
(12) Manufacturing.
(13) Non-traceable battery material.
(i) In general.

ol oo

ii) [Reserved]

4) Processing.

5) Recycling.

) Due diligence.

) In general.

) Transition rule for non-traceable battery
materials.

(c) Excluded entity restriction.

(1) In general.

(2) Determination of FEOC-compliant
batteries.

(3) Determination of FEOG-compliant
battery cell.

(i) In general.

(ii) Temporary allocation-based
determination for applicable critical
materials contained in constituent materials
of a battery cell.

(A) In general.

(B) Allocation limited to applicable critical
minerals in the battery cell.

(C) Separate allocation for each class of
constituent materials.

(D) Allocation within each product line of
battery cells.

(E) Limitation on number of FEOC-
compliant battery cells.

(F) Termination of temporary allocation-
based determination.

(iii) Transition rule for non-traceable
battery materials.

(4) Determination of FEOG-compliant
battery components and applicable critical
minerals.

(i) In general.

(ii) Applicable critical minerals.
(A) In general.
(B) Associated constituent materials.

(G) Exception for applicable critical
minerals not contained in the battery.

(D) Recycling.

(iii) Timing of determination of FEOC-
compliant status.

(iv) Examples.

(A) Example 1: Timing of FEOC
compliance determination.

(B) Example 2: Form of applicable critical
mineral.

(C) Example 3: Recycling of applicable
critical mineral.

5) Third-party manufacturers or suppliers.
d) Compliant-battery ledger.

1) In general.

2) Determination of number of batteries.

i) In general.

ii) Upfront review.

iii) Decrease or increase to compliant-
battery ledger.

(3) Tracking FEOC-compliant batteries.

(4) Reconciliation of battery estimates.

(e) Rule for 2024.

(

(

(
(
(
(
(
(
(

1) In general.
2) Determination.

(f) Inaccurate attestations, certifications, or
documentation.

(1) In general.

(2) Inadvertence.

(3) Intentional disregard of fraud.

(g) Examples.

(1) Example 1: In general.

(2) Example 2: Rules for third-party
suppliers.

(3) Example 3: Applicable critical minerals.
(4) Example 4: Comprehensive example.
(h) Severability.
(i) Applicability date.

m Par. 3. Section 1.30D-2, as proposed
to be added at 88 FR 23370 (April 17,
2023) and proposed to be amended at 88
FR 70310 (October 10, 2023), is
amended by revising paragraphs (a), (),
and (i) and adding paragraphs (k), (1),
and (m) to read as follows:

§1.30D-2 Definitions for purposes of
section 30D.

(a) In general. The definitions in this
section apply for purposes of section
30D of the Internal Revenue Code
(Code) and the section 30D regulations.

* * * * *

(f) Section 30D regulations. Section
30D regulations means § 1.30D—1, this
section, and §§ 1.30D-3 through 1.30D-
6.

* * * * *

(i) Applicability date. Paragraphs (a)
through (h) of this section apply to new
clean vehicles placed in service on or
after January 1, 2023, for taxable years
ending after April 17, 2023. Paragraphs
(j) through (m) of this section apply for
new clean vehicles placed in service on
or after January 1, 2024, for taxable
years ending after December 31, 2023.

* * * * *

(k) Manufacturer. A manufacturer
means any manufacturer within the
meaning of the regulations prescribed
by the Administrator of the
Environmental Protection Agency (EPA)
for purposes of the administration of
title IT of the Clean Air Act (42 U.S.C.
7521 et seq.) and as defined in 42 U.S.C.
7550(1). If multiple manufacturers are
involved in the production of a vehicle,
the requirements provided in section
30D(d)(3) must be met by the
manufacturer who satisfies the reporting
requirements of the greenhouse gas
emissions standards set by the EPA
under the Clean Air Act (42 U.S.C. 7521
et seq.) for the subject vehicle.

(1) Qualified manufacturer. A
qualified manufacturer means a
manufacturer that meets the
requirements described in section
30D(d)(3). The term qualified
manufacturer does not include any
manufacturer whose qualified
manufacturer status has been terminated
by the Internal Revenue Service (IRS).
The IRS may terminate qualified
manufacturer status for fraud,
intentional disregard, or gross
negligence with respect to any
requirements of section 30D, the section
30D regulations, or any guidance under
section 30D, including with respect to
the periodic written reports described in
section 30D(d)(3) and § 1.30D-2(m) and
any attestations, documentation, or
certifications described in § 1.30D-3(e)
and § 1.30D—-6(d), at the time and in the
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manner provided in the Internal
Revenue Bulletin (see
§601.601(d)(2)(ii)(a) of this chapter).
See § 1.30D-6(f) for additional rules
regarding inaccurate determinations and
documentation.

(m) New clean vehicle. A new clean
vehicle means a vehicle that meets the
requirements described in section
30D(d). A vehicle does not meet the
requirements of section 30D(d) if—

(1) The qualified manufacturer fails to
provide a periodic written report for
such vehicle prior to the vehicle being
placed in service, reporting the vehicle
identification number (VIN) of such
vehicle and certifying compliance with
the requirement of section 30D(d);

(2) The qualified manufacturer
provides incorrect information with
respect to the periodic written report for
such vehicle;

(3) The qualified manufacturer fails to
update its periodic written report in the
event of a material change with respect
to such vehicle; or

(4) For new clean vehicles placed in
service after December 31, 2024, the
qualified manufacturer fails to meet the
requirements of § 1.30D-6(d).

m Par. 4. Section 1.30D-3, as proposed
to be added at 88 FR 23370 (April 17,
2023), is amended by:

m a. Revising paragraph (d);

m b. Redesignating paragraphs (e) and (f)
as paragraphs (f) and (g);

m c. Adding new paragraph (e); and

m d. Revising newly redesignated
paragraph (g).

The revisions and addition read as
follows:

§1.30D-3 Critical mineral and battery
component requirements.
* * * * *

(d) Excluded entities. For rules
regarding excluded entities, see
§ 1.30D-6.

(e) Upfront review of battery
component and applicable critical
minerals requirements. For new clean
vehicles anticipated to be placed in
service after December 31, 2024, the
qualified manufacturer must provide
attestations, certifications and
documentation demonstrating
compliance with the requirements of
section 30D(e), at the time and in the
manner provided in the Internal
Revenue Bulletin (see
§601.601(d)(2)(ii)(a) of this chapter).
The IRS, with analytical assistance from
the Department of Energy, will review
the attestations, certifications, and
documentations.

* * * * *

(g) Applicability date. Paragraphs (a)
through (c) and (f) of this section apply
to new clean vehicles placed in service

after April 17, 2023, for taxable years
ending after April 17, 2023. Paragraphs
(d) and (e) of this section apply to new
clean vehicles placed in service on or
after January 1, 2024, for taxable years
beginning after December 31, 2023.

m Par. 5. Section 1.30D-6 is added to
read as follows:

§1.30D-6 Excluded entities.

(a) Definitions. This paragraph (a)
provides definitions that apply for
purposes of section 30D(d)(7) of the
Internal Revenue Code (Code) and this
section.

(1) Applicable critical mineral.
Applicable critical mineral means an
applicable critical mineral as defined in
section 45X(c)(6) of the Code.

(2) Assembly. Assembly, with respect
to battery components, means the
process of combining battery
components into battery cells and
battery modules.

(3) Battery. Battery, for purposes of a
new clean vehicle, means a collection of
one or more battery modules, each of
which has two or more electrically
configured battery cells in series or
parallel, to create voltage or current. The
term battery does not include items
such as thermal management systems or
other parts of a battery cell or module
that do not directly contribute to the
electrochemical storage of energy within
the battery, such as battery cell cases,
cans, or pouches.

(4) Battery cell. Battery cell, means a
combination of battery components
(other than battery cells) capable of
electrochemically storing energy from
which the electric motor of a new clean
vehicle draws electricity.

(5) Battery cell production facility.
Battery cell production facility means a
facility in which battery cells are
manufactured or assembled.

(6) Battery component. Battery
component means a component that
forms part of a battery and that is
manufactured or assembled from one or
more components or constituent
materials that are combined through
industrial, chemical, and physical
assembly steps. Battery components
may include, but are not limited to, a
cathode electrode, anode electrode,
solid metal electrode, separator, liquid
electrolyte, solid state electrolyte,
battery cell, and battery module.
Constituent materials are not a type of
battery component, although constituent
materials may be manufactured or
assembled into battery components.
Some battery components may be made
entirely of inputs that do not contain
constituent materials.

(7) Compliant-battery ledger. A
compliant-battery ledger, for a qualified

manufacturer for a calendar year, is a
ledger established under the rules of
paragraph (d) of this section that tracks
the number of available FEOC-
compliant batteries for such calendar
year.

(8) Constituent materials. Constituent
materials means materials that contain
applicable critical minerals and that are
employed directly in the manufacturing
of battery components. Constituent
materials may include, but are not
limited to, powders of cathode active
materials, powders of anode active
materials, foils, metals for solid
electrodes, binders, electrolyte salts, and
electrolyte additives, as required for a
battery cell.

(9) Extraction. Extraction means the
activities performed to harvest minerals
or natural resources from the ground or
a body of water. Extraction includes, but
is not limited to, operating equipment to
harvest minerals or natural resources
from mines and wells, or to extract
minerals or natural resources from the
waste or residue of prior extraction.
Extraction concludes when activities are
performed to convert raw mined or
harvested products or raw well effluent
to substances that can be readily
transported or stored for direct use in
critical mineral processing. Extraction
includes the physical processes
involved in refining. Extraction does not
include the chemical and thermal
processes involved in refining.

(10) Foreign entity of concern. Foreign
entity of concern (FEOC) has the
meaning provided in section 40207(a)(5)
of the Infrastructure Investment and
Jobs Act (42 U.S.C. 18741(a)(5)) and
guidance promulgated thereunder by
the Department of Energy (DOE).

(11) FEOC-compliant. FEOC-
compliant means in compliance with
the applicable excluded entity
requirement under section 30D(d)(7). In
particular—

(i) A battery component (other than a
battery cell), with respect to a new clean
vehicle placed in service after December
31, 2023, is FEOC-compliant if it is not
manufactured or assembled by a FEOC;

(ii) An applicable critical mineral,
with respect to a new clean vehicle
placed in service after December 31,
2024, is FEOC-compliant if it is not
extracted, processed, or recycled by a
FEOCG;

(iii) A battery cell, with respect to a
new clean vehicle placed in service after
December 31, 2023, and before January
1, 2025, is FEOC-compliant if it is not
manufactured or assembled by a FEOC
and it contains only FEOC-compliant
battery components;

(iv) A battery cell, with respect to a
new clean vehicle placed in service after
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December 31, 2024, is FEOC-compliant
if it is not manufactured or assembled
by a FEOC and it contains only FEOC-
compliant battery components and
FEOC-compliant applicable critical
minerals; and

(v) A battery, with respect to a new
clean vehicle placed in service after
December 31, 2023, is FEOC-compliant
if it contains only FEOC-compliant
battery components (other than battery
cells) and FEOC-compliant battery cells
(as described in paragraph (a)(11)(iii) or
(iv) of this section, as applicable).

(12) Manufacturing. Manufacturing,
with respect to a battery component,
means the industrial and chemical steps
taken to produce a battery component.

(13) Non-traceable battery materials—
(i) In general. Non-traceable battery
materials mean specifically identified,
low-value battery materials that
originate from multiple sources and are
commingled during refining, processing,
or other production processes by
suppliers to such a degree that the
qualified manufacturer cannot, due to
current industry practice, feasibly
determine and attest to the origin of
such battery materials. For this purpose,
low-value battery materials are those
that have low value compared to the
total value of the battery.

(ii) [Reserved].

(14) Processing. Processing means the
non-physical processes involved in the
refining of non-recycled substances or
materials, including the treating, baking,
and coating processes used to convert
such substances and materials into
constituent materials. Processing
includes the chemical or thermal
processes involved in refining.
Processing does not include the
physical processes involved in refining.

(15) Recycling. Recycling means the
series of activities during which
recyclable materials containing critical
minerals are transformed into
specification-grade commodities and
consumed in lieu of virgin materials to
create new constituent materials; such
activities result in new constituent
materials contained in the battery from
which the electric motor of a new clean
vehicle draws electricity.

(b) Due diligence—(1) In general. The
qualified manufacturer must conduct
due diligence with respect to all battery
components and applicable critical
minerals (and associated constituent
materials) that are relevant to
determining whether such components
or minerals are FEOC-compliant. Such
due diligence must comply with
standards of tracing for battery materials
available in the industry at the time of
the attestation or certification that
enable the manufacturer to know with

reasonable certainty the provenance of
applicable critical minerals, constituent
materials, and battery components.
Reasonable reliance on a supplier
attestation or certification will be
considered due diligence if the qualified
manufacturer does not know or have
reason to know after its due diligence
that such supplier attestation or
certification is incorrect. Due diligence
must be conducted by the qualified
manufacturer prior to its determining
information necessary to establish any
compliant-battery ledger under
paragraph (d) of this section, and on an
ongoing basis.

(2) Transition rule for non-traceable
battery materials. For any new clean
vehicles for which the qualified
manufacturer provides a periodic
written report before January 1, 2027,
the due diligence requirement of
paragraph (b)(1) of this section may be
satisfied by excluding identified non-
traceable battery materials. To use this
transition rule, qualified manufacturers
must submit a report during the up-front
review process described in paragraph
(d)(2)(ii) of this section demonstrating
how the qualified manufacturer will
comply with the excluded entity
restrictions once the transition rule is no
longer in effect.

(c) Excluded entity restriction—(1) In
general. In the case of any new clean
vehicle placed in service after December
31, 2023, the batteries from which the
electric motor of such vehicle draws
electricity must be FEOC-compliant. A
serial number or other identification
system must be used to physically track
FEOC-compliant batteries to specific
new clean vehicles. The determination
that a battery is FEOC-compliant is
made as follows:

(i) Step 1. First, the qualified
manufacturer determines whether
battery components and applicable
critical minerals (and associated
constituent materials) are FEOC-
compliant, in accordance with
paragraph (c)(4) of this section.

(ii) Step 2. Next, the FEOC-compliant
battery components and FEOC-
compliant applicable critical minerals
(and associated constituent materials)
are physically tracked to specific battery
cells, in accordance with paragraph
(c)(3)(i) of this section. Alternatively,
FEOC-compliant applicable critical
minerals and associated constituent
materials (but not battery components)
may be allocated to battery cells,
without physical tracking, in
accordance with paragraph (c)(3)(ii) of
this section. In addition, the
determination under paragraph (c)(4) of
this section may be made by applying
the transition rule for non-traceable

battery materials, in accordance with
paragraph (c)(3)(iii) of this section.

(iii) Step 3. Finally, the battery
components, including battery cells, are
physically tracked to specific batteries,
in accordance with paragraph (c)(2) of
this section.

(2) Determination of FEOC-compliant
batteries. The determination that a
battery is FEOC-compliant must be
made by physically tracking FEOC-
compliant battery components
(including battery cells) to such battery.
With respect to battery cells, a serial
number or other identification system
must be used to physically track FEOC-
compliant battery cells to such batteries.

(3) Determination of FEOC-compliant
battery cell—(i) In general. Except as
provided in paragraph (c)(3)(ii) of this
section, the determination that a battery
cell contains FEOC-compliant battery
components and FEOC-compliant
applicable critical minerals and their
associated constituent materials must be
made by physically tracking FEOC-
compliant battery components to
specific batteries cells and by physically
tracking the mass of FEOC-compliant
applicable critical minerals and their
associated constituent materials to
specific batteries cells.

(ii) Temporary allocation-based
determination for applicable critical
materials and associated constituent
materials of a battery cell—(A) In
general. The determination that a
battery cell is a FEOC-compliant battery
cell may be based on an allocation of
available mass, produced or contracted
for, of applicable critical minerals and
their associated constituent materials to
specific battery cells manufactured or
assembled in a battery cell production
facility, without the physical tracking of
mass of applicable critical minerals and
associated constituent materials to
specific battery cells.

(B) Allocation limited to applicable
critical minerals in the battery cell. The
rules of this paragraph (c)(3)(ii) are
limited to applicable critical minerals
and their associated constituent
materials that are incorporated into a
battery cell or its battery components.
Battery components must be physically
tracked.

(C) Separate allocation for each class
of constituent materials. Any allocation
under this paragraph (c)(3)(ii) with
respect to the mass of an applicable
critical mineral must be made within
the type of associated constituent
materials (such as powders of cathode
active materials, powders of anode
active materials, or foils) in which such
mineral is contained. Masses of an
applicable critical mineral may not be
aggregated across constituent materials



84112

Federal Register/Vol. 88, No. 231/Monday, December 4, 2023 /Proposed Rules

with which such applicable critical
mineral is not associated, and an
allocation of a mass of an applicable
critical mineral may not be made from
one type of constituent material to
another. For example, assume that M, a
qualified manufacturer, operates a
battery cell production facility. M
manufactures a line of battery cells that
contains applicable critical mineral Z
contained in constituent material 1 and
applicable critical mineral Z contained
in constituent material 2. With respect
to constituent material 1, M procures
20,000,000 kilograms (kg) of applicable
critical mineral Z for the battery cell
production facility, of which 4,000,000
kg are FEOC-compliant and 16,000,000
kg are not FEOC-compliant. With
respect to constituent material 2, M
procures another 15,000,000 kg of
applicable critical mineral Z for the
battery cell production facility, of which
7,500,000 kg are FEOC-compliant and
7,500,000 kg are not FEOC-compliant. M
determines which battery cells are
FEOC-compliant through an allocation-
based determination with respect to
battery cells manufactured or assembled
in the battery cell production facility.
Under this paragraph (c)(3)(ii)(C), any
allocation with respect to the mass of
applicable critical mineral Z must be
made within the type of constituent
materials in which such mineral is
contained. Thus, M may not aggregate
the 4,000,000 kg mass of FEOC-
compliant applicable critical mineral Z
contained in constituent material 1 with
the 7,500,000 kg mass of FEOC-
compliant applicable critical mineral Z
contained in constituent material 2, and
allocations may not be made from
constituent material 1 to constituent
material 2. As a result, overall FEOC
compliance is constrained by the 20
percent of constituent material 1 that is
FEOC-compliant due to having
4,000,000 kg of applicable critical
mineral Z, even though 33 percent
(7,500,000 + 4,000,000)/(20,000,000 +
15,000,000) of the total mass of critical
mineral Z is compliant.

(D) Allocation within each product
line of battery cells. Any allocation
under this paragraph (c)(3)(ii) with
respect to applicable critical minerals
and their associated constituent
materials must be allocated within one
or more specific battery cell product
lines of the battery cell production
facility.

(E) Limitation on number of FEOC-
compliant battery cells. If a qualified
manufacturer uses an allocation-based
determination described in this
paragraph (c)(3)(ii), the number of
FEOC-compliant battery cells that can
be produced from such allocation may

not exceed the total number of battery
cells for which there is enough of every
FEOC-compliant applicable critical
mineral. That number will necessarily
be limited by the applicable critical
mineral that has the lowest percentage
of FEOC-compliant supply. For
example, if a qualified manufacturer
allocates applicable critical mineral A,
which is 20 percent FEOC-compliant
and applicable critical mineral B, which
is 60 percent FEOC-compliant, to a
battery cell product line, no more than
20 percent of the battery cells in that
battery cell product line will be treated
as FEOC-compliant.

(F) Termination of temporary
allocation-based determination. The
rules of this paragraph (c)(3)(ii) do not
apply with respect to any new clean
vehicle for which the qualified
manufacturer is required to provide a
periodic written report after December
31, 2026.

(iii) Transition rule for non-traceable
battery materials. For any new clean
vehicles for which the qualified
manufacturer provides a periodic
written report before January 1, 2027,
the determination of whether a battery
cell is FEOC-compliant under this
paragraph (c)(3) may be satisfied by
excluding identified non-traceable
battery materials (and associated
constituent materials). To use this
transition rule, qualified manufacturers
must submit a report during the up-front
review process described in paragraph
(d)(2)(ii) of this section demonstrating
how the qualified manufacturer will
comply with the excluded entity
restrictions once the transition rule is no
longer in effect.

(4) Determination of FEOC-compliant
battery components and applicable
critical minerals—(i) In general. The
determination of whether battery
components and applicable critical
minerals (and their associated
constituent materials) are FEOC-
compliant must be made prior to any
determination under paragraphs (c)(2)
and (3) of this section.

(ii) Applicable critical minerals—(A)
In general. Except as provided in
paragraph (c)(4)(ii)(D) of this section,
the determination of whether an
applicable critical mineral is FEOC-
compliant takes into account each step
of extraction, processing, or recycling
through the step in which such mineral
is processed or recycled into a
constituent material, even if the mineral
is not in a form listed in section
45X(c)(6) at every step.

(B) Associated constituent materials.
A constituent material is associated
with an applicable critical mineral if the
applicable critical mineral has been

processed or recycled into a constituent
material, even if that processing or
recycling transformed the mineral into a
form not listed in section 45X(c)(6).

(C) Exception for applicable critical
minerals not contained in the battery.
An applicable critical mineral is
disregarded for purposes of the
determination under this paragraph
(c)(4) if it is fully consumed in the
production of the constituent material
or battery component and no longer
remains in any form in the battery.

(D) Recycling. An applicable critical
mineral and associated constituent
material that is recycled is subject to the
determination under this paragraph
(c)(4) if the recyclable material contains
an applicable critical mineral, contains
material that was transformed from an
applicable critical mineral, or if the
recyclable material is used to produce
an applicable critical mineral at any
point during the recycling process. The
determination of whether an applicable
critical mineral or associated
constituent material that is incorporated
into a battery via recycling is FEOC-
compliant takes into account only
activities that occurred during the
recycling process.

(iii) Timing of determination of FEOC-
compliant status. Whether an entity is a
FEOC is determined as of the time of the
entity’s performance of the relevant
activity, which for applicable critical
minerals is the time of extraction,
processing, or recycling, and for battery
components is the time of
manufacturing or assembly. The
determination of whether an applicable
critical mineral is FEOC-compliant is
determined at the end of processing or
recycling of the applicable critical
mineral into a constituent material,
taking into account all applicable steps
through and including final processing
or recycling.

(iv) Examples. The following
examples illustrate the rules under this
paragraph (c)(4):

(A) Example 1: Timing of FEOC
compliance determination. Mineral X,
an applicable critical mineral, was not
extracted by a FEOC but was later
processed by a FEOC. Mineral X is not
FEOC-compliant because one step of the
extraction and processing was
performed by a FEOC. Any battery
containing Mineral X is not FEOC-
compliant.

(B) Example 2: Form of applicable
critical mineral. Mineral Y is extracted
by a FEOC and is intended to be
incorporated into the battery of an
electric vehicle. Mineral Y is not in a
form listed in section 45X(c)(6) at the
time of such extraction, but
subsequently it is refined into an
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applicable critical mineral form listed in
section 45X(c)(6) by an entity that is not
a FEOC. Mineral Y is not FEOC-
compliant pursuant to this paragraph
(c)(4) because it was extracted by a
FEOC, regardless of its form at the time
of extraction. Any battery containing
Mineral Y is not FEOC-compliant.

(C) Example 3: Recycling of
applicable critical mineral. Mineral Z,
an applicable critical mineral in a form
listed in section 45X(c)(6), was
processed by a FEOC in a prior
production process. Mineral Z
subsequently was derived from
recyclable material in a form not listed
in section 45X(c)(6). Mineral Z was
recycled by an entity that is not a FEOC.
Mineral Z is subject to a determination
of whether it is FEOC-compliant at the
end of the recycling process, because it
was at one time an applicable critical
mineral. Mineral Z is FEOC-compliant
pursuant to this paragraph (c)(4)
because it was not recycled by a FEOC.

(5) Third-party manufacturers or
suppliers. The determinations under
paragraphs (c)(2) through (4) of this
section may be made by a third-party
manufacturer or supplier that operates a
battery cell production facility provided
that:

(i) The third-party manufacturer or
supplier performs the due diligence
described in paragraph (b) of this
section;

(ii) The third-party manufacturer or
supplier provides the qualified
manufacturer of the new clean vehicle
information sufficient to establish a
basis for the determinations under
paragraphs (c)(2) through (4) of this
section, including information related to
the due diligence described in
paragraph (c)(5)(i) of this section;

(iii) The third-party manufacturer or
supplier is contractually required to
provide the information in paragraph
(c)(5)(ii) of this section to the qualified
manufacturer and is contractually
required to inform the qualified
manufacturer of any change in the
supply chain that affects the
determinations of FEOC compliance
under paragraph (c)(2) and (4) of this
section; and

(iv) If there are multiple third-party
manufacturers or suppliers (such as a
case in which a qualified manufacturer
contracts with a battery manufacturer,
who, in turn, contracts with a battery
cell manufacturer or supplier who
operates a battery cell production
facility), the due diligence and
information requirements of this
paragraph (c) must be satisfied by each
such manufacturer or supplier either
directly to the qualified manufacturer or

indirectly through contractual
relationships.

(d) Compliant-battery ledger—(1) In
general. For new clean vehicles placed
in service after December 31, 2024, the
qualified manufacturer must determine
and provide information to the IRS to
establish a compliant-battery ledger for
each calendar year, as described in
paragraphs (d)(2)(i) and (ii) of this
section. One compliant-battery ledger
may be established for all vehicles for a
calendar year, or there may be separate
ledgers for specific models or classes of
vehicles to account for different battery
cell chemistries or differing quantities of
cells in each battery.

(2) Determination of number of
batteries—(i) In general. To establish a
compliant-battery ledger for a calendar
year, the qualified manufacturer must
determine the number of batteries, with
respect to new clean vehicles (as
described in section 30D(d) and
§ 1.30D—2(m)) for which the qualified
manufacturer anticipates providing a
periodic written report during the
calendar year, that it knows or
reasonably anticipates will be FEOC-
compliant, pursuant to the requirements
of paragraphs (b) and (c) of this section.
The determination is based on the
battery components and applicable
critical minerals (and associated
constituent materials) that are procured
or contracted for the calendar year and
that are known or reasonably
anticipated to be FEOC-compliant
battery components or FEOC-compliant
applicable critical minerals, as
applicable.

(ii) Upfront review. The qualified
manufacturer must attest to the number
of FEOC-compliant batteries determined
under paragraph (d)(2)(i) of this section
and provide the basis for the
determination, including attestations,
certifications and documentation
demonstrating compliance with
paragraphs (b) and (c) of this section, at
the time and in the manner provided in
the Internal Revenue Bulletin. The IRS,
with analytical assistance from the DOE,
will review the attestations,
certifications, and documentation. Once
the IRS determines that the qualified
manufacturer provided the required
attestations, certifications, and
documentation, the IRS will approve or
reject the determined number of FEOC-
compliant batteries. The IRS may
approve the determined number in
whole or part. The approved number is
the initial balance in the compliant-
battery ledger.

(iii) Decrease or increase to
compliant-battery ledger—(A) Once the
compliant-battery ledger is established
with respect to a calendar year, the

qualified manufacturer must determine
and take into account any decrease in
the number of FEOC-compliant batteries
for such calendar year, and any of the
prior three calendar years for which the
qualified manufacturer had a compliant-
battery ledger, within 30 days of
discovery. In addition, the qualified
manufacturer may determine and take
into account any increase in the number
of FEOC-compliant batteries. Such
determinations, and any supporting
attestations, certifications, and
documentation, must be provided on a
periodic basis, in accordance with
paragraph (d)(2)(ii) of this section and
the manner provided in the Internal
Revenue Bulletin.

(B) The decrease described in
paragraph (d)(2)(iii)(A) of this section
may decrease the compliant-battery
ledger below zero, creating a negative
balance in the compliant-battery ledger.

(C) If any decrease described in
paragraph (d)(2)(iii)(A) of this section is
determined subsequent to the calendar
year to which it relates, the decrease
must be taken into account in the year
in which the change is discovered.

(D) Any remaining balance in the
compliant-battery ledger at the end of
the calendar year, whether positive or
negative, will be included in the
compliant-battery ledger for the
subsequent calendar year. If a qualified
manufacturer has multiple compliant-
negative battery accounts, any negative
balance will first be included in the
compliant-battery ledger for the same
model or class of vehicles for the
subsequent calendar year. However, if
there is no ledger for the same model or
class of vehicles in the subsequent
calendar year, the IRS can account for
such negative balance in the ledger of a
different model or class of vehicles of
the qualified manufacturer.

(3) Tracking FEOC-compliant
batteries. The compliant-battery ledger
for a calendar year must be updated to
track the qualified manufacturer’s
available FEOC-compliant batteries, by
reducing the balance in the ledger as the
qualified manufacturer submits periodic
written reports reporting the vehicle
identification numbers (VINs) of new
clean vehicles as eligible for the credit
under section 30D, at the time and in
the manner provided in the Internal
Revenue Bulletin. If the balance in the
compliant-battery ledger of the qualified
manufacturer for a calendar year is zero
or less than zero, the qualified
manufacturer may not submit additional
periodic written reports with respect to
section 30D until the number of
available FEOC-compliant batteries is
increased as described in paragraph
(d)(2)(iii)(A) of this section.
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(4) Reconciliation of battery estimates.
After the end of any calendar year for
which a compliant-battery ledger is
established, the IRS may require a
qualified manufacturer to provide
attestations, certifications, and
documentation to support the accuracy
of the number of the qualified
manufacturer’s FEOC-compliant
batteries for such calendar year,
including with respect to any changes
described in paragraph (d)(2)(iii) of this
section, at the time and in the manner
provided in the Internal Revenue
Bulletin.

(e) Rule for 2024—(1) In general. For
new clean vehicles that are placed in
service after December 31, 2023, and
prior to January 1, 2025, the qualified
manufacturer must determine whether
the battery components contained in
vehicles satisfy the requirements of
section 30D(d)(7)(B) and whether
batteries contained in the vehicle are
FEOC-compliant under the rules of
paragraphs (b) and (c) of this section.
The qualified manufacturer must make
an attestation with respect to such
determinations at the time and in the
manner provided in the Internal
Revenue Bulletin. However, for any new
clean vehicles for which the qualified
manufacturer provides a periodic
written report before the date that is 30
days after the date these regulations are
finalized, provided that the qualified
manufacturer has determined that its
supply chains of each battery
component with respect such vehicles
contain only FEOC-compliant battery
components:

(i) For purposes of paragraphs (c)(2)
and (3) of this section, the
determination of which battery cells or
batteries, as applicable, contain FEOC-
compliant battery components may be
determined without physical tracking;

(ii) For purposes of paragraph (c)(2) of
this section, the determination of which
batteries contain FEOC-compliant
battery cells may be determined without
physical tracking (and without the use
of a serial number or other identification
system); and

(iii) For purposes of paragraph (c)(1)
of this section, the determination of
which vehicles contain FEOC-compliant
batteries may be determined, without
physical tracking (and without the use
of a serial number or other identification
system).

(2) Determination. The determination
that a qualified manufacturer’s supply
chains of each battery component
contain only FEOC-compliant battery
components may be made with respect
to specific models or classes of vehicles.

(f) Inaccurate attestations,
certifications or documentation—(1) In

general. If the IRS determines, with
analytical assistance from the DOE and
after review of the attestations,
certification and documentation
described in paragraph (d) of this
section, that a qualified manufacturer
has provided attestations, certifications,
or documentation that contain
inaccurate information, it may take
appropriate action as described in
paragraphs (f)(2) and (3) of this section.
Such action would affect vehicles and
qualified manufacturers on a
prospective basis.

(2) Inadvertence. If the IRS determines
that the attestations, certifications or
documentation for a specific new clean
vehicle contain errors due to
inadvertence, the following may be
required:

(i) The qualified manufacturer may
cure the errors identified, including by
a decrease in the compliant-battery
ledger as described in paragraph
(d)(2)(iii) of this section. If the qualified
manufacturer has multiple compliant-
battery ledgers, the IRS may determine
which ledger is to be decreased.

(ii) If the errors are not cured, in the
case of a new clean vehicle that has not
been placed in service but for which the
qualified manufacturer has submitted a
periodic written report certifying
compliance with the requirement of
section 30D(d), such vehicle is no longer
considered a new clean vehicle eligible
for the section 30D credit.

(iii) If the errors are not cured, in the
case of a new clean vehicle that has not
been placed in service and for which the
qualified manufacturer has not
submitted a periodic written report
certifying compliance with the
requirement of section 30D(d), the
qualified manufacturer may not submit
such periodic written report.

(iv) If the errors are not cured, in the
case of a new clean vehicle that has
been placed in service, the IRS may
require a decrease in the qualified
manufacturer’s compliant-battery ledger
as described in paragraph (d)(2)(iii) of
this section. If the qualified
manufacturer has multiple compliant-
battery ledgers, the IRS may determine
which ledger is to be decreased.

(3) Intentional disregard or fraud. If
the IRS determines that a qualified
manufacturer intentionally disregarded
attestation, certification, or
documentation requirements or reported
information fraudulently or with
intentional disregard, the following may
be required:

(i) All vehicles of the qualified
manufacturer that have not been placed
in service may no longer be considered
new clean vehicles eligible for the
section 30D credit.

(ii) The IRS may terminate the written
agreement between the IRS and the
manufacturer, thereby terminating the
manufacturer’s status as a qualified
manufacturer as described in § 1.30D—
2(1). The manufacturer would be
required to submit a new written
agreement to reestablish qualified
manufacturer status at the time and in
the manner provided in the Internal
Revenue Bulletin.

(g) Examples. The following examples
illustrate the rules under paragraphs (b)
through (d) of this section:

(1) Example 1: In general—(i) Facts.
M is a manufacturer of new clean
vehicles and batteries. M also
manufactures or assembles battery cells
at its own battery cell production
facility. M manufactures a line of new
clean vehicles that it anticipates will be
placed in service in calendar year 2025.
Each vehicle contains one battery, and
each battery contains 1,000 battery cells.
All battery cells are produced at the
same battery cell production facility.
The battery cells are not manufactured
or assembled by a FEOC. Each battery
cell contains 10 mass of battery
component A. M has procured or is
under contract to procure 10,000,000
mass of battery component A for the
battery cell production facility, of which
6,000,000 mass is from supplier 1 and
4,000,000 mass is from supplier 2.

(ii) Analysis. (A) Under paragraph (b)
of this section, M must conduct due
diligence on all battery components and
applicable critical minerals (and
associated constituent materials) that
are contained in the battery to
determine whether such components or
minerals are FEOC-compliant.

(B) Under paragraph (c)(4) of this
section, M must first determine whether
the battery components and applicable
critical minerals (and associated
constituent materials) are FEOC-
compliant. From its due diligence, M
determines that, of the 10,000,000 mass
of battery component A, the 6,000,000
mass from supplier 1 is FEOC-compliant
while the 4,000,000 mass from supplier
2 is not FEOC-compliant. M determines
that all other battery components and
applicable critical minerals (and
associated constituent materials) of the
battery cell are FEOC-compliant, that
the battery cell is not manufactured or
assembled by a FEOC, and that all
battery components (excluding
components of the battery cell) of the
battery are FEOC-compliant.

(C) Under paragraph (c)(3) of this
section, M must determine which
battery cells are FEOC-compliant
through the physical tracking of the
6,000,000 mass of FEOC-compliant
battery component A to determine
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which 600,000 (6,000,000/10) battery
cells are FEOC-compliant. Under
paragraph (c)(2) of this section, M must
use a serial number or other
identification system to track the
600,000 FEOC-compliant battery cells to
600 (600,000/1,000) specific batteries.

(D) Under paragraph (d)(1) of this
section, a compliant-battery ledger must
be established for calendar year 2025.
For purposes of paragraph (d)(2)(i) of
this section, M determines that it will
manufacture 600 batteries for calendar
year 2025 that are FEOC-compliant.
Under paragraph (d)(2)(ii) of this
section, M attests to the 600 FEOC-
compliant batteries and provides the
basis for the determination, including
attestations, certifications, and
documentation demonstrating
compliance with paragraphs (b) and (c)
of this section. Once the IRS, with
analytical assistance from the DOE,
approves the number, a compliant-
battery ledger is established with a
balance of 600 FEOC-compliant
batteries.

(E) M manufactures 100 vehicles that
it anticipates will be placed in service
in 2025, for which it provides periodic
written reports providing the VINs of
the vehicles and indicating that such
vehicles qualify for the section 30D
credit. Under paragraph (d)(3) of this
section, the compliant-battery ledger is
updated to track the number of FEOC-
compliant batteries. The number of
batteries contained in the compliant-
battery ledger is reduced from 600 to
500. Assuming all of the other
requirements of section 30D and the
regulations thereunder are met, the 100
vehicles are new clean vehicles that
qualify for purposes of section 30D.

(2) Example 2: Rules for third-party
suppliers—(i) Facts. The facts are the
same as example 1, except that M
contracts with BM, a battery
manufacturer, for the provision of
batteries, and BM contracts with BCS, a
battery cell supplier that operates a
battery cell production facility, for the
provision of battery cells.

(ii) Analysis. Under paragraph (c)(5)
of this section, BCS may make the
determination in paragraphs (c)(2)
through (4) of this section, provided that
M, BM and BCS perform due diligence
as described in paragraph (b) of this
section. In addition, BM and BCS must
provide M with information sufficient to
establish a basis for the determinations
under paragraphs (c)(2) through (4) of
this section, including information
related to due diligence. Finally, BM
and BCS must be contractually required
to provide the required information to
M, and must also be required to inform
the qualified manufacturer of any

change in supply chains that affects the
determinations of FEOC compliance
under paragraphs (c)(2) and (4) of this
section. The contractual requirement
may be satisfied if BM and BCS each
have the contractual obligation to M.
Alternatively, it may be satisfied if BCS
has a contractual obligation to BM and
BM, in turn, has a contractual obligation
to M.

(3) Example 3: Applicable critical
minerals—(i) Facts. The facts are the
same as example 1. In addition, each
battery cell contains 20 kilograms (kgs)
of applicable critical mineral Z
contained in a constituent material. M
has procured or is under contract to
20,000,000 kgs of Z for the battery cell
production facility, of which 4,000,000
kgs are from supplier 3 and 16,000,000
kgs are from supplier 4.

(ii) Analysis. The analysis is the same
as in example 1. In addition, from its
due diligence, M determines that of the
20,000,000 kg of applicable critical
mineral Z, the 4,000,000 kg from
supplier 3 is FEOC-compliant while the
16,000,000 kg from supplier 4 is not
FEOC-compliant. Under paragraph (c)(3)
of this section, M may determine which
battery cells are FEOC-compliant
through the physical tracking of the
4,000,000 kg of FEOC-compliant
applicable critical mineral Z to 200,000
(4,000,000/20) of the battery cells that
also contain battery component A, in
order to determine which 200,000
battery cells are FEOC-compliant.
Alternatively, M may determine which
200,000 battery cells are FEOC-
compliant through an allocation of
applicable critical mineral Z (but not
battery component A) to battery cells,
without physical tracking, under
paragraph (c)(3)(ii) of this section.
Under paragraph (c)(2) of this section, M
must use a serial number or other
identification system to track the
200,000 FEOC-compliant battery cells to
200 (200,000/1,000) specific batteries.

(4) Example 4: Comprehensive
example—(i) Facts. M is a manufacturer
of new clean vehicles and batteries. M
also manufactures or assembles battery
cells at its own battery cell production
facility. M manufactures a line of new
clean vehicles. Each vehicle contains
one battery. All battery cells are
produced at the same battery cell
production facility. The battery cells are
not manufactured or assembled by a
FEOC. Each battery contains 1,000 NMC
811 battery cells. M anticipates
manufacturing 1,000,000 such battery
cells for a line of new clean vehicles
that it anticipates will be placed in
service in calendar year 2025.

(A) Each battery cell contains 1
cathode electrode, 1 anode electrode, 1

separator, and 1 liquid electrolyte. Thus,
M procures 1,000,000 of each battery
component for the battery cell
production facility.

(B) In addition, each NMC 811
cathode incorporates cathode active
material (a constituent material)
produced using 2.5 kg of applicable
critical minerals, consisting of 0.5 kg of
lithium hydroxide, 1.6 kg of nickel
sulfate, 0.2 kg of cobalt sulfate, and 0.2
kg of manganese sulfate. Thus, M
procures 2,500 metric tons (2.5 kg *
1,000,000/1,000) of applicable critical
minerals for the battery cell production
facility, resulting in purchase
agreements for 500 metric tons of
lithium, 1,600 metric tons of nickel, 200
metric tons of cobalt, and 200 metric
tons of manganese.

(ii) Analysis. (A) Under § 1.30D-6(b),
M must conduct due diligence on all
battery components and applicable
critical minerals (and associated
constituent materials) that are contained
in the battery to determine whether
such components or minerals are FEOC-
compliant.

(B) Under paragraph (c)(4) of this
section, M must first determine whether
the battery components and applicable
critical minerals (and associated
constituent materials) are FEOC-
compliant. From its due diligence M
determines that, of the cathode
electrodes, 600,000 are not
manufactured by a FEOC and are
therefore FEOC-compliant; 400,000 are
manufactured by a FEOC and are
therefore non-compliant. Of the critical
minerals that M has procured, M
determines that 250 metric tons of
lithium hydroxide, 1,200 metric tons of
nickel sulfate, and all of the cobalt
sulfate and manganese sulfate are FEOC-
compliant. All other battery components
and applicable critical minerals of the
battery cells are FEOC-compliant.

(C) Under paragraph (c)(3) of this
section, M must determine which
battery cells are FEOC-compliant
through the physical tracking of battery
components. M may determine which
battery cells are FEOC-compliant
through the physical tracking of
applicable critical minerals.
Alternatively, M may determine which
battery cells are FEOC-compliant
through an allocation of applicable
critical minerals (and associated
constituent materials) but not battery
components.

(D) Under an allocation-based
determination, M has procured 500
metric tons of lithium hydroxide
incorporated into a constituent material
for the battery cell production facility,
of which 50 percent (250/500 metric
tons) is FEOC-compliant. M has
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procured 1,600 metric tons of nickel
sulfate incorporated into a constituent
material for the battery cell production
facility, of which 75 percent (1,200/
1,600 metric tons) is FEOC-compliant.
Since the lithium hydroxide is the least
compliant applicable critical mineral or
component, M allocates the FEOC-
compliant lithium hydroxide mass to 50
percent or 500,000 (50 percent *
1,000,000) of the total battery cells, and
to battery cells that contain FEOC-
compliant cathode electrodes and have
been allocated FEOC-compliant nickel
sulfate. Under paragraph (c)(2)(ii)(E) of
this section, the quantity of FEOC-
compliant battery cells is limited by the
applicable critical mineral (lithium
hydroxide) that has the lowest
percentage (50 percent) of FEOC-
compliant supply.

(E) Under paragraph (c)(2) of this
section, M must use a serial number or
other identification system to track the
500,000 FEOC-compliant battery cells to
500 (500,000/1,000) specific batteries.

(F) Under paragraph (d)(1) of this
section, a compliant-battery ledger must
be established for calendar year 2025.
For purposes of paragraph (d)(2)(i) of
this section, M determines that it will
manufacture 500 batteries for calendar
year 2025 that are FEOC-compliant.
Under paragraph (d)(2)(ii) of this
section, M attests to the 500 FEOC-
compliant batteries and provides the
basis for the determination, including
attestations, certifications, and
documentation demonstrating
compliance with paragraphs (b) and (c)
of this section. Once the IRS, with
analytical assistance from the DOE, has
approved the number, a compliant-
battery ledger is established with a
balance of 500 FEOC-compliant
batteries.

(h) Severability. The provisions of this
section are separate and severable from
one another. If any provision of this
section is stayed or determined to be
invalid, it is the agency’s intention that
the remaining provisions will continue
in effect.

(i) Applicability date. This section

applies to new clean vehicles placed in
service after December 31, 2023.

Douglas W. O’Donnell,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2023-26513 Filed 12—-1-23; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 93
RIN 0937-AA12
Public Health Service Policies on

Research Misconduct; Extension of
Comment Period

AGENCY: U.S. Department of Health and
Human Services (HHS).

ACTION: Proposed rule; Extension of
comment period.

SUMMARY: The Department of Health and
Human Services (HHS), Office of the
Secretary, Office of the Assistant
Secretary for Health (OASH), Office of
Research Integrity (ORI) is extending the
comment period by 30 days for the
proposed rule entitled “Public Health
Service Policies on Research
Misconduct” published in the Federal
Register on October 6, 2023. Public
comments must be submitted on or
before January 4, 2024.

DATES: HHS is extending the comment
period by 30 days on the proposed rule
published October 6, 2023 at 88 FR
69583. Submit comments on or before
January 4, 2024.

ADDRESSES: For efficient management of
comments, HHS requests that all
comments be submitted electronically to
https://www.regulations.gov (referred to
hereafter as “regulations.gov”). In
commenting, please refer to the
Regulatory Information Number (RIN)
[0937-AA12].

Instructions: Enter the RIN in the
search field at https://
www.regulations.gov and click on
“Search.” To view the proposed rule,
click on the title of the rule. To
comment, click on “Comment” and
follow the instructions. If you are
uploading multiple attachments into
regulations.gov, please number and
label all attachments; https://
www.regulations.gov will not
automatically number them. All
relevant comments will be posted
without change to https://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section in
the Notice of Proposed Rulemaking
published at 88 FR 69583.

Docket: For access to the docket to
read comments received, please go to
https://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Sheila Garrity, JD, MPH, MBA, Office of

Research Integrity, 1101 Wootton
Parkway, Suite 240, Rockville, MD
20852; telephone 240-453-8200.
SUPPLEMENTARY INFORMATION: The
Agency is extending the deadline to
comment on the proposed rule entitled
“Public Health Service Policies on
Research Misconduct” published in the
Federal Register on October 6, 2023 (88
FR 69583), in response to requests for an
extension to allow interested persons
additional time to submit comments.

Dated: November 29, 2023.
Xavier Becerra,

Secretary, Department of Health and Human
Services.

[FR Doc. 2023-26590 Filed 12—1-