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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC—2022-0188]
RIN 3150-AK89

List of Approved Spent Fuel Storage
Casks: Holtec International HI-STORM
100 Cask System, Certificate of
Compliance No. 1014, Renewed
Amendment No. 17

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
spent fuel storage regulations by
revising the Holtec International HI-
STORM 100 Cask System listing within
the “List of approved spent fuel storage
casks” to include Renewed Amendment
No. 17 to Certificate of Compliance No.
1014. Because this amendment is
subsequent to the renewal of the HI-
STORM 100 Cask System Certificate of
Compliance No. 1014 and, therefore,
subject to the Aging Management
Program requirements of the renewed
certificate, NRC is referring to it as
“Renewed Amendment No. 17.”
Renewed Amendment No. 17 updates
the HI-STORM 100 Cask System
description in the certificate of
compliance to indicate that only the
portions of the components that contact
the pool water need to be made of
stainless steel or aluminum. This
amendment also includes minor
editorial and formatting changes to the
technical specifications that do not
change the substantive technical
information of the certificate of
compliance.

DATES: This direct final rule is effective
January 16, 2024, unless significant
adverse comments are received by
November 29, 2023. If this direct final
rule is withdrawn as a result of such
comments, timely notice of the

withdrawal will be published in the
Federal Register. Comments received
after this date will be considered if it is
practical to do so, but the NRC is able
to ensure consideration only for
comments received on or before this
date. Comments received on this direct
final rule will also be considered to be
comments on a companion proposed
rule published in the Proposed Rules
section of this issue of the Federal
Register.

ADDRESSES: Submit your comments,
identified by Docket ID NRC-2022—
0188, at https://www.regulations.gov. If
your material cannot be submitted using
https://www.regulations.gov, call or
email the individuals listed in the FOR
FURTHER INFORMATION CONTACT section of
this document for alternate instructions.
For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.
FOR FURTHER INFORMATION CONTACT:
Kristina Banovac, Office of Nuclear
Material Safety and Safeguards,
telephone: 301-415-7116, email:
Kristina.Banovac@nrc.gov; and Irene
Whu, Office of Nuclear Material Safety
and Safeguards, telephone: 301-415—
1951, email: Irene.Wu@nrc.gov. Both are
staff of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Obtaining Information and Submitting
Comments

II. Rulemaking Procedure

II. Background

IV. Discussion of Changes

V. Voluntary Consensus Standards

VI. Agreement State Compatibility

VII. Plain Writing

VIIL. Environmental Assessment and Finding
of No Significant Impact

XI. Paperwork Reduction Act Statement

X. Regulatory Flexibility Certification

XI. Regulatory Analysis

XII. Backfitting and Issue Finality

XIII. Congressional Review Act

XIV. Availability of Documents

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRG-2022—
0188 when contacting the NRC about
the availability of information for this

action. You may obtain publicly
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2022-0188. Address
questions about NRC dockets to Dawn
Forder, telephone: 301-415-3407,
email: Dawn.Forder@nrc.gov. For
technical questions contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to
PDR.Resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
“Availability of Documents” section.

e NRC’s PDR: The PDR, where you
may examine and order copies of
publicly available documents, is open
by appointment. To make an
appointment to visit the PDR, please
send an email to PDR.Resource@nrc.gov
or call 1-800-397-4209 or 301-415—
4737, between 8 a.m. and 4 p.m. eastern
time, Monday through Friday, except
Federal holidays.

B. Submitting Comments

Please include Docket ID NRC-2022—
0188 in your comment submission. The
NRC requests that you submit comments
through the Federal rulemaking website
at https://www.regulations.gov. If your
material cannot be submitted using
https://www.regulations.gov, call or
email the individuals listed in the FOR
FURTHER INFORMATION CONTACT section of
this document for alternate instructions.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.


https://www.nrc.gov/reading-rm/adams.html
https://www.nrc.gov/reading-rm/adams.html
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:Kristina.Banovac@nrc.gov
mailto:PDR.Resource@nrc.gov
mailto:PDR.Resource@nrc.gov
mailto:Dawn.Forder@nrc.gov
mailto:Irene.Wu@nrc.gov
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If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Rulemaking Procedure

This direct final rule is limited to the
changes contained in Renewed
Amendment No. 17 to Certificate of
Compliance No. 1014 and does not
include other aspects of the HI-STORM
100 Cask System design. The NRC is
using the “direct final rule procedure”
to issue this amendment because it
represents a limited and routine change
to an existing certificate of compliance
that is expected to be non-controversial.
Adequate protection of public health
and safety continues to be reasonably
assured. The amendment to the rule will
become effective on January 16, 2024.
However, if the NRC receives any
significant adverse comment on this
direct final rule by November 29, 2023,
then the NRC will publish a document
that withdraws this action and will
subsequently address the comments
received in a final rule as a response to
the companion proposed rule published
in the Proposed Rules section of this
issue of the Federal Register or as
otherwise appropriate. In general,
absent significant modifications to the
proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC to
reevaluate (or reconsider) its position or
conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC to
make a change (other than editorial) to
the rule, certificate of compliance, or
technical specifications.

III. Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended, states
that “[t]he Secretary [of the Department
of Energy] shall establish a
demonstration program, in cooperation
with the private sector, for the dry
storage of spent nuclear fuel at civilian
nuclear power reactor sites, with the
objective of establishing one or more
technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
Nuclear Waste Policy Act states, in part,
that “[tlhe Commission shall, by rule,
establish procedures for the licensing of
any technology approved by the
Commission under Section 219(a) [sic:
218(a)] for use at the site of any civilian
nuclear power reactor.”

To implement this mandate, the
Commission approved dry storage of
spent nuclear fuel in NRC-approved
casks under a general license by
publishing a final rule that added a new
subpart K in part 72 of title 10 of the
Code of Federal Regulations (10 CFR)
entitled “General License for Storage of
Spent Fuel at Power Reactor Sites” (55
FR 29181; July 18, 1990). This rule also
established a new subpart L in 10 CFR
part 72 entitled “Approval of Spent Fuel
Storage Casks,”” which contains
procedures and criteria for obtaining
NRC approval of spent fuel storage cask
designs. The NRC subsequently issued a
final rule on May 1, 2000 (65 FR 25241)
that approved the HI-STORM 100 Cask
System design and added it to the list
of NRC-approved cask designs in
§72.214 as Certificate of Compliance
No. 1014.

IV. Discussion of Changes

On July 30, 2021, Holtec International
submitted a request to the NRC to
amend Certificate of Compliance No.
1014 for the HI-STORM 100 Cask
System. Renewed Amendment No. 17
updates the HI-STORM 100 Cask
System description in the certificate of
compliance to indicate that only the
portions of the components that contact
the pool water need to be made of
stainless steel or aluminum.

This amendment also includes minor
editorial and formatting changes to the
technical specifications that do not
substantively change the technical
information of the certificate of
compliance. These changes are
identified with revisions bars in the
margin of each document.

As documented in the preliminary
safety evaluation report, the NRC
performed a safety evaluation of the
proposed certificate of compliance
amendment request. The NRC
determined that this amendment does
not reflect a significant change in design
or fabrication of the cask. Specifically,
the NRC determined that the design of
the cask would continue to maintain
confinement, shielding, and criticality
control in the event of each evaluated
accident condition. In addition, any
resulting occupational exposure or
offsite dose rates from the
implementation of Renewed
Amendment No. 17 would remain well
within the limits specified by 10 CFR
part 20, “Standards for Protection
Against Radiation.” Therefore, the NRC
found there will be no significant
change in the types or amounts of any
effluent released, no significant increase
in the individual or cumulative
radiation exposure, and no significant
increase in the potential for or
consequences from radiological
accidents.

The NRC determined that the
amended HI-STORM 100 Cask System
design, when used under the conditions
specified in the certificate of
compliance, the technical
specifications, and the NRC’s
regulations, will meet the requirements
of 10 CFR part 72; therefore, adequate
protection of public health and safety
will continue to be reasonably assured.
When this direct final rule becomes
effective, persons who hold a general
license under § 72.210 may, consistent
with the license conditions under
§72.212, load spent nuclear fuel into
HI-STORM 100 casks that meet the
criteria of Renewed Amendment No. 17
to Certificate of Compliance No. 1014.

V. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this direct final rule, the
NRC revises the HI-STORM 100 Cask
System design listed in § 72.214, “List
of approved spent fuel storage casks.”
This action does not constitute the
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establishment of a standard that
contains generally applicable
requirements.

VI. Agreement State Compatibility

Under the “Agreement State Program
Policy Statement” approved by the
Commission on October 2, 2017, and
published in the Federal Register on
October 18, 2017 (82 FR 48535), this
rule is classified as Compatibility
Category NRC—Areas of Exclusive NRC
Regulatory Authority. The NRC program
elements in this category are those that
relate directly to areas of regulation
reserved to the NRC by the Atomic
Energy Act of 1954, as amended, or the
provisions of 10 CFR chapter L.
Therefore, compatibility is not required
for program elements in this category.

VII. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, “Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31885).

VIII. Environmental Assessment and
Finding of No Significant Impact

Under the National Environmental
Policy Act of 1969, as amended, and the
NRC'’s regulations in 10 CFR part 51,
“Environmental Protection Regulations
for Domestic Licensing and Related
Regulatory Functions,” the NRC has
determined that this direct final rule, if
adopted, would not be a major Federal
action significantly affecting the quality
of the human environment and,
therefore, an environmental impact
statement is not required. The NRC has
made a finding of no significant impact
on the basis of this environmental
assessment.

A. The Action

The action is to amend § 72.214 to
revise the HI-STORM 100 Cask System
listing within the “List of approved
spent fuel storage casks” to include
Renewed Amendment No. 17 to
Certificate of Compliance No. 1014.

B. The Need for the Action

This direct final rule amends the
certificate of compliance for the HI-
STORM 100 Cask System design within
the list of approved spent fuel storage
casks to allow power reactor licensees to
store spent fuel at reactor sites in casks
with the approved modifications under
a general license. Specifically, Renewed
Amendment No. 17 revises the
certificate of compliance to update the

HI-STORM 100 Cask System
description in the certificate of
compliance to indicate that only the
portions of the components that contact
the pool water need to be made of
stainless steel or aluminum. This
amendment also includes minor
editorial and formatting changes.

C. Environmental Impacts of the Action

On July 18,1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
part 72 to provide for the storage of
spent fuel under a general license in
cask designs approved by the NRC. The
potential environmental impact of using
NRC-approved storage casks was
analyzed in the environmental
assessment for the 1990 final rule. The
environmental assessment for this
Renewed Amendment No. 17 tiers off of
the environmental assessment for the
July 18, 1990, final rule. Tiering on past
environmental assessments is a standard
process under the National
Environmental Policy Act of 1969, as
amended.

The HI-STORM 100 Cask System is
designed to mitigate the effects of design
basis accidents that could occur during
storage. Design basis accidents account
for human-induced events and the most
severe natural phenomena reported for
the site and surrounding area.
Postulated accidents analyzed for an
independent spent fuel storage
installation, the type of facility at which
a holder of a power reactor operating
license would store spent fuel in casks
in accordance with 10 CFR part 72, can
include tornado winds and tornado-
generated missiles, a design basis
earthquake, a design basis flood, an
accidental cask drop, lightning effects,
fire, explosions, and other incidents.

This amendment does not reflect a
significant change in design or
fabrication of the cask. Because there are
no significant design or process
changes, any resulting occupational
exposure or offsite dose rates from the
implementation of Renewed
Amendment No. 17 would remain well
within the 10 CFR part 20 limits. The
NRC has also determined that the design
of the cask as modified by this rule
would maintain confinement, shielding,
and criticality control in the event of an
accident. Therefore, the proposed
changes will not result in any
radiological or non-radiological
environmental impacts that significantly
differ from the environmental impacts
evaluated in the environmental
assessment supporting the July 18, 1990,
final rule. There will be no significant
change in the types or significant
revisions in the amounts of any effluent
released, no significant increase in the

individual or cumulative radiation
exposures, and no significant increase
in the potential for, or consequences
from, radiological accidents. The NRC
documented its safety findings in the
preliminary safety evaluation report.

D. Alternative to the Action

The alternative to this action is to
deny approval of Renewed Amendment
No. 17 and not issue the direct final
rule. Consequently, any 10 CFR part 72
general licensee that seeks to load spent
nuclear fuel into the HI-STORM 100
Cask System in accordance with the
changes described in proposed Renewed
Amendment No. 17 would have to
request an exemption from the
requirements of §§72.212 and 72.214.
Under this alternative, interested
licensees would have to prepare, and
the NRC would have to review, a
separate exemption request, thereby
increasing the administrative burden
upon the NRC and the costs to each
licensee. The environmental impacts
would be the same as the proposed
action.

E. Alternative Use of Resources

Approval of Renewed Amendment
No. 17 to Certificate of Compliance No.
1014 would result in no irreversible
commitment of resources.

F. Agencies and Persons Contacted

No agencies or persons outside the
NRC were contacted in connection with
the preparation of this environmental
assessment.

G. Finding of No Significant Impact

The environmental impacts of the
action have been reviewed under the
requirements in the National
Environmental Policy Act of 1969, as
amended, and the NRC’s regulations in
subpart A of 10 CFR part 51,
“Environmental Protection Regulations
for Domestic Licensing and Related
Regulatory Functions.” Based on the
foregoing environmental assessment, the
NRC concludes that this direct final
rule, “List of Approved Spent Fuel
Storage Casks: HI-STORM 100 Cask
System, Certificate of Compliance No.
1014, Renewed Amendment No. 17,”
will not have a significant effect on the
human environment. Therefore, the
NRC has determined that an
environmental impact statement is not
necessary for this direct final rule.

IX. Paperwork Reduction Act
Statement

This direct final rule does not contain
any new or amended collections of
information subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
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et seq.). Existing collections of
information were approved by the
Office of Management and Budget,
approval number 3150-0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid Office of
Management and Budget control
number.

X. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
0f 1980 (5 U.S.C. 605(b)), the NRC
certifies that this direct final rule will
not, if issued, have a significant
economic impact on a substantial
number of small entities. This direct
final rule affects only nuclear power
plant licensees and Holtec International.
These entities do not fall within the
scope of the definition of small entities
set forth in the Regulatory Flexibility
Act or the size standards established by
the NRC (§ 2.810).

XI. Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
part 72 to provide for the storage of
spent nuclear fuel under a general
license in cask designs approved by the
NRC. Any nuclear power reactor
licensee can use NRC-approved cask
designs to store spent nuclear fuel if (1)
it notifies the NRC in advance; (2) the
spent fuel is stored under the conditions
specified in the cask’s certificate of
compliance; and (3) the conditions of
the general license are met. A list of
NRC-approved cask designs is contained
in § 72.214. On May 1, 2000, (65 FR
25241) the NRC issued an amendment
to 10 CFR part 72 that approved the HI-
STORM 100 Cask System by adding it

to the list of NRC-approved cask designs
in §72.214.

On July 30, 2021, Holtec International
submitted a request to amend the HI-
STORM 100 Cask System as described
in Section IV, “Discussion of Changes,’
of this document.

The alternative to this action is to
withhold approval of Renewed
Amendment No. 17 and to require any
10 CFR part 72 general licensee seeking
to load spent nuclear fuel into the HI-
STORM 100 Cask System under the
changes described in Renewed
Amendment No. 17 to request an
exemption from the requirements of
§§72.212 and 72.214. Under this
alternative, each interested 10 CFR part
72 licensee would have to prepare, and
the NRC would have to review, a
separate exemption request, thereby
increasing the administrative burden
upon the NRC and the costs to each
licensee.

Approval of this direct final rule is
consistent with previous NRC actions.
Further, as documented in the
preliminary safety evaluation report and
environmental assessment, this direct
final rule will have no adverse effect on
public health and safety or the
environment. This direct final rule has
no significant identifiable impact or
benefit on other government agencies.
Based on this regulatory analysis, the
NRC concludes that the requirements of
this direct final rule are commensurate
with the NRC’s responsibilities for
public health and safety and the
common defense and security. No other
available alternative is believed to be as
satisfactory; therefore, this action is
recommended.

XII. Backfitting and Issue Finality

The NRC has determined that the
backfit rule (§ 72.62) does not apply to
this direct final rule. Therefore, a backfit

5

analysis is not required. This direct final
rule revises Certificate of Compliance
No. 1014 for the HI-STORM 100 Cask
System, as currently listed in § 72.214.
The revision consists of the changes in
Renewed Amendment No. 17 previously
described, as set forth in the revised
certificate of compliance and technical
specifications.

Renewed Amendment No. 17 to
Certificate of Compliance No. 1014 for
the HI-STORM 100 Cask System was
initiated by Holtec International and
was not submitted in response to new
NRC requirements, or an NRC request
for amendment. Renewed Amendment
No. 17 applies only to new casks
fabricated and used under Renewed
Amendment No. 17. These changes do
not affect existing users of the HI—
STORM 100 Cask System, and the
current Renewed Amendment No. 15
continues to be effective for existing
users. While current users of this storage
system may comply with the new
requirements in Renewed Amendment
No. 17, this would be a voluntary
decision on the part of current users.

For these reasons, Renewed
Amendment No. 17 to Certificate of
Compliance No. 1014 does not
constitute backfitting under § 72.62 or
§50.109(a)(1), or otherwise represent an
inconsistency with the issue finality
provisions applicable to combined
licenses in 10 CFR part 52. Accordingly,
the NRC has not prepared a backfit
analysis for this rulemaking.

XIII. Congressional Review Act

This direct final rule is not a rule as
defined in the Congressional Review
Act.

XIV. Availability of Documents

The documents identified in the
following table are available to
interested persons as indicated.

Document

ADAMS Accession No./
Federal Register citation

Holtec International, Submittal of Application for Amendment 17 to HI-STORM 100 Cask System Certificate of

Compliance No. 1014, dated July 30, 2021.

User Need Memorandum for Amendment No. 17 to HI-STORM 100 Cask System, dated August 23, 2022
Corrected User Need Memorandum for Amendment No. 17 to HI-STORM 100 Cask System, dated December 19,

2022.

Proposed Certificate of Compliance No. 1014, Amendment No. 17
Preliminary Safety Evaluation Report for the HI-STORM 100 Cask System: Certificate of Compliance No. 1014,

Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix A: Technical Specifications for the HI-STORM 100 Cask

System Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix B: Technical Specifications for the HI-STORM 100 Cask

System Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix C: Technical Specifications for the HI-STORM 100 Cask

System Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix D: Technical Specifications for the HI-STORM 100 Cask

System Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix A—100U: Technical Specifications for the HI-STORM 100

Cask System Amendment No. 17.

ML21211A603 (package).

ML22175A087.
ML22313A038.

ML22175A085.
ML22175A086.

ML22175A079.

ML22175A080.

ML22175A081.

ML22175A082.

ML22175A083.
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Document

ADAMS Accession No./
Federal Register citation

Proposed Certificate of Compliance No. 1014 Appendix B-100U: Technical Specifications for the HI-STORM 100

Cask System Amendment No. 17.

Final Rule, “Storage of Spent Fuel in NRC-Approved Storage Casks at Power Reactor Sites,” published July 18,

1990.

Final Rule, “List of Approved Spent Fuel Storage Casks: Holtec HI-STORM 100 Addition,” published May 1, 2000
Revision to Policy Statement, “Agreement State Program Policy Statement; Correction,” published October 18,

2017.

Presidential Memorandum, “Plain Language in Government Writing,” published June 10, 1998

ML22175A084.
55 FR 29181.

65 FR 25241.
82 FR 48535.

63 FR 31885.

The NRC may post materials related
to this document, including public
comments, on the Federal rulemaking
website at https://www.regulations.gov
under Docket ID NRC-2022-0188. In
addition, the Federal rulemaking
website allows members of the public to
receive alerts when changes or additions
occur in a docket folder. To subscribe:
(1) navigate to the docket folder (NRC-
2022-0188); (2) click the “Subscribe”
link; and (3) enter an email address and
click on the “Subscribe” link.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Hazardous waste, Indians,
Intergovernmental relations, Nuclear
energy, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553; the NRC is adopting the
following amendments to 10 CFR part
72:

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for part 72
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 51, 53, 57, 62, 63, 65, 69, 81, 161, 182,
183, 184, 186, 187, 189, 223, 234, 274 (42
U.S.C. 2071, 2073, 2077, 2092, 2093, 2095,
2099, 2111, 2201, 2210e, 2232, 2233, 2234,
2236, 2237, 2238, 2273, 2282, 2021); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
National Environmental Policy Act of 1969
(42 U.S.C. 4332); Nuclear Waste Policy Act
of 1982, secs. 117(a), 132, 133, 134, 135, 137,
141, 145(g), 148, 218(a) (42 U.S.C. 10137(a),
10152, 10153, 10154, 10155, 10157, 10161,
10165(g), 10168, 10198(a)); 44 U.S.C. 3504
note.

m 2.In §72.214, revise Certificate of
Compliance No. 1014 to read as follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1014.

Initial Certificate Effective Date: May
31, 2000, superseded by Renewed Initial
Certificate Effective Date: August 2,
2023.

Amendment Number 1 Effective Date:
July 15, 2002, superseded by Renewed
Amendment Number 1 Effective Date:
August 2, 2023.

Amendment Number 2 Effective Date:
June 7, 2005, superseded by Renewed
Amendment Number 2 Effective Date:
August 2, 2023.

Amendment Number 3 Effective Date:
May 29, 2007, superseded by Renewed
Amendment Number 3 Effective Date:
August 2, 2023.

Amendment Number 4 Effective Date:
January 8, 2008, superseded by
Renewed Amendment Number 4
Effective Date: August 2, 2023.

Amendment Number 5 Effective Date:
July 14, 2008, superseded by Renewed
Amendment Number 5 Effective Date:
August 2, 2023.

Amendment Number 6 Effective Date:
August 17, 2009, superseded by
Renewed Amendment Number 6
Effective Date: August 2, 2023.

Amendment Number 7 Effective Date:
December 28, 2009, superseded by
Renewed Amendment Number 7
Effective Date: August 2, 2023.

Amendment Number 8 Effective Date:
May 2, 2012, as corrected on November
16, 2012 (ADAMS Accession No.
ML12213A170); superseded by
Amendment Number 8, Revision 1,
Effective Date: February 16, 2016;
superseded by Renewed Amendment
Number 8, Revision 1 Effective Date:
August 2, 2023.

Amendment Number 9 Effective Date:
March 11, 2014, superseded by
Amendment Number 9, Revision 1,
Effective Date: March 21, 2016, as
corrected on August 25, 2017 (ADAMS
Accession No. ML17236A451);
superseded by Renewed Amendment
Number 9, Revision 1 Effective Date:
August 2, 2023.

Amendment Number 10 Effective
Date: May 31, 2016, as corrected on
August 25, 2017 (ADAMS Accession
No. ML17236A452); superseded by
Renewed Amendment Number 10
Effective Date: August 2, 2023.

Amendment Number 11 Effective
Date: February 25, 2019, as corrected
(ADAMS Accession No. ML19343B024);
superseded by Renewed Amendment
Number 11 Effective Date: August 2,
2023.

Amendment Number 12 Effective
Date: February 25, 2019, as corrected on
May 30, 2019 (ADAMS Accession No.
ML19109A111); further corrected
December 23, 2019 (ADAMS Accession
No. ML19343A908); superseded by
Renewed Amendment Number 12
Effective Date: August 2, 2023.

Amendment Number 13 Effective
Date: May 13, 2019, as corrected on May
30, 2019 (ADAMS Accession No.
ML19109A122); further corrected
December 23, 2019 (ADAMS Accession
No. ML19343B156); superseded by
Renewed Amendment Number 13
Effective Date: August 2, 2023.

Amendment Number 14 Effective
Date: December 17, 2019, as corrected
(ADAMS Accession No. ML.19343B287);
superseded by Renewed Amendment
Number 14 Effective Date: August 2,
2023.

Amendment Number 15 Effective
Date: June 14, 2021, superseded by
Renewed Amendment Number 15
Effective Date: August 2, 2023.

Renewed Amendment Number 16
[Reserved].

Renewed Amendment Number 17
Effective Date: January 16, 2024.

Safety Analysis Report (SAR)
Submitted by: Holtec International.

SAR Title: Final Safety Analysis
Report for the HI-STORM 100 Cask
System.

Docket Number: 72—1014.

Certificate Expiration Date: May 31,
2020.

Renewed Certificate Expiration Date:

May 31, 2060.
Model Number: HI-STORM 100.
* * * * *

Dated: October 11, 2023.
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For the Nuclear Regulatory Commission.
Catherine Haney,
Acting Executive Director for Operations.
[FR Doc. 2023-23453 Filed 10-27-23; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1996; Project
Identifier AD—-2022-01361-E; Amendment
39-22570; AD 2023-20-11]

RIN 2120-AA64
Airworthiness Directives; International
Aero Engines, LLC Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for comment;
correction.

SUMMARY: The FAA is correcting an
airworthiness directive (AD) that was
published in the Federal Register. That
AD applies to certain International Aero
Engines, LLC (IAE LLC) Model
PW1124G1-JM, PW1127G—]M,
PW1127GA—JM, PW1129G—JM,
PW1130G—JM, PW1133G—JM, and
PW1133GA-JM engines. As published, a
part number was inadvertently excluded
in the regulatory text of the AD. This
document corrects that error. In all other
respects, the original document remains
the same.

DATES: This correction is effective
November 1, 2023. The effective date of
AD 2023-20-11 remains November 1,
2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 1, 2023 (88 FR 71466,
October 17, 2023).

The date for submitting comments on
AD 2023-20-11 remains December 1,
2023.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1996; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule; request for
comment; correction, any comments
received, and other information. The
street address for Docket Operations is
listed above.

Material Incorporated by Reference:

e For Pratt & Whitney service
information identified in this final rule,
contact International Aero Engines, LLC,
400 Main Street, East Hartford, CT
06118; phone: (860) 565—0140; email:
help24@prattwhitney.com; website:
connect.prattwhitney.com.

e You may view this referenced
service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222—
5110. It is also available at
regulations.gov under Docket No. FAA-
2023-1996.

FOR FURTHER INFORMATION CONTACT:
Mark Taylor, Aviation Safety Engineer,
FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238—
7229; email: mark.taylor@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under ADDRESSES.
Include “Docket No. FAA-2023-1996
and Project Identifier AD-2022-01361—
E” at the beginning of your comments.
The most helpful comments reference a
specific portion of the final rule, explain
the reason for any recommended
change, and include supporting data.
The FAA will consider all comments
received by the closing date and may
amend this final rule because of those
comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.

Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Mark Taylor, Aviation
Safety Engineer, FAA, 2200 South 216th
Street, Des Moines, WA 98198. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

AD 2023-20-11, Amendment 39—
22570 (88 FR 71466, October 17, 2023),
requires replacement of the high-
pressure compressor (HPC) rear hub
with a part eligible for installation for
certain IAE LLC Model PW1124G1-JM,
PW1127G—JM, PW1127GA—JM,
PW1129G—-JM, PW1130G—]M,
PW1133G—JM, and PW1133GA—]M
engines.

Need for Correction

As published, paragraph (c) in the
regulatory text of AD 2023-20-11 is
incorrect. Paragraph (c) of AD 2023-20—-
11 refers to part number “30G4008.”
The correct reference is part number
“30G4008 or 30G8208.”

Related Service Information Under 1
CFR Part 51

The FAA reviewed Pratt & Whitney
Service Bulletin PW1000G—C-72-00—
0209-00A—-930A-D, Issue No: 002,
dated June 20, 2023, which provides the
list of affected serial numbers for the
HPC rear hub.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Correction of Publication

This document corrects an error and
correctly adds the AD as an amendment
to 14 CFR 39.13. Although no other part
of the preamble or regulatory
information has been corrected, the
FAA is publishing the entire rule in the
Federal Register.

The effective date of this AD remains
November 1, 2023.
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Since this action only corrects the
mention of an affected part number, it
has no adverse economic impact and
imposes no additional burden on any
person. Therefore, the FAA has
determined that notice and public
comment procedures are unnecessary.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the FAA amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Corrected]

m 2. The FAA amends § 39.13 by adding
the following airworthiness directive:

2023-20-11 International Aero Engines,
LLC: Amendment 39-22570; Docket No.
FAA-2023-1996; Project Identifier AD—
2022-01361-E.

(a) Effective Date

This airworthiness directive (AD) is
effective November 1, 2023.

(b) Affected ADs
None.

(c) Applicability

This AD applies to International Aero
Engines, LLC Model PW1124G1-JM,
PW1127G-JM, PW1127GA-JM, PW1129G—
M, PW1130G-JM, PW1133G-JM, and
PW1133GA-JM engines with an installed
high-pressure compressor (HPC) rear hub,
part number 30G4008 or 30G8208, with a
serial number (S/N) listed in Table 2 or Table
3 of Pratt & Whitney Service Bulletin
PW1000G—C-72-00-0209-00A-930A-D,
Issue No: 002, dated June 20, 2023
(PW1000G-C-72-00-0209—00A-930A-D,
Issue No: 002).

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by a manufacturer
investigation which revealed that
Maintenance, Repair, and Overhaul shops
were misinterpreting accepted knife edge
coating wear limits. The FAA is issuing this
AD to prevent heat-induced cracking at the
forward and aft knife edge seals and
uncontained separation of the HPC rear hub.
The unsafe condition, if not addressed, could
result in uncontained debris release, damage

to the engine, damage to the airplane, in-
flight shutdown, and loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

At the next engine shop visit after the
effective date of this AD, replace the HPC
rear hub with a part eligible for installation.

(h) Definitions

(1) For the purpose of this AD, a “part
eligible for installation” is:

(i) Any HPC rear hub with an S/N that does
not appear in Table 2 or Table 3 of
PW1000G-C-72-00-0209—-00A—-930A-D,
Issue No: 002; or

(ii) Any HPC rear hub that has been
serviced in accordance with Pratt & Whitney
Service Bulletin PW1000G-C~72-00-0209—
00A-930A-D (any revision).

(2) For the purpose of this AD, an “engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of major mating engine flange H.
The separation of engine flanges solely for
the purpose of transportation without
subsequent engine maintenance does not
constitute an engine shop visit.

(i) Credit for Previous Actions

You may take credit for the actions
required by paragraph (g) of this AD if you
performed those actions before the effective
date of this AD using Pratt & Whitney Service
Bulletin PW1000G—-C~72-00-0209—00A—
930A-D, Issue No: 001, dated September 13,
2022.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the AIR-520 Continued
Operational Safety Branch, send it to the
attention of the person identified in
paragraph (k) of this AD and email to: ANE-
AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Mark Taylor, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238-7229;
email: mark.taylor@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Pratt & Whitney Service Bulletin
PW1000G—-C-72-00-0209—-00A—-930A-D,
Issue No: 002, dated June 20, 2023.

(ii) [Reserved]

(3) For Pratt & Whitney service information
identified in this AD, contact International
Aero Engines LLC, 400 Main Street, East
Hartford, CT 06118; phone: (860) 565—0140;
email: help24@prattwhitney.com; website:
connect.prattwhitney.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email: fr.inspection@
nara.gov.

Issued on October 25, 2023.
Caitlin Locke,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023—-23929 Filed 10-26-23; 11:15 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Fees for Reviews of the Rule
Enforcement Programs of Designated
Contract Markets and Registered
Futures Associations

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notification of 2022 schedule of
fees.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) charges fees to
designated contract markets and
registered futures associations to recover
the costs incurred by the Commission in
the operation of its program of oversight
of self-regulatory organization rule
enforcement programs, specifically the
National Futures Association (“NFA”), a
registered futures association, and the
designated contract markets. Fees
collected from each self-regulatory
organization are deposited in the
Treasury of the United States as
miscellaneous receipts. The calculation
of the fee amounts charged for 2022 by
this document is based upon an average
of actual program costs incurred during
fiscal year (“FY”) 2019, FY 2020, and
FY 2021.

DATES: Each self-regulatory organization
is required to electronically remit the
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applicable fee on or before December 29,
2023.

FOR FURTHER INFORMATION CONTACT: Joel
Mattingley, Chief Financial Officer,
Commodity Futures Trading
Commission; (202) 418-5310,
jmattingley@cftc.gov. For information
on electronic payments, contact
accounting@cftc.gov.

SUPPLEMENTARY INFORMATION:

I. Background Information

A. General

This document relates to fees for the
Commission’s review of the rule
enforcement programs at the registered
futures associations ! and designated
contract markets (“DCM”’), each of
which is a self-regulatory organization
(“SRO”’) regulated by the Commission.
The Commission recalculates the fees
charged each year to cover the costs of
operating this Commission program.2
The fees are set annually based on direct
program costs, plus an overhead factor.
The Commission calculates actual costs,
then calculates an alternate fee taking
volume into account, and then charges
the lower of the two.3

B. Overhead Rate

The fees charged by the Commission
to the SROs are designed to recover
program costs, including direct labor
costs and overhead. The overhead rate
is calculated by dividing total
Commission-wide overhead direct
program labor costs into the total
amount of the Commission-wide
overhead pool. For this purpose, direct

program labor costs are the salary costs
of personnel working in all Commission
programs. Overhead costs generally
consist of the following Commission-
wide costs: Indirect personnel costs
(leave and benefits), rent,
communications, contract services,
utilities, equipment, and supplies. This
formula has resulted in the following
overhead rates for the most recent three
years (rounded to the nearest whole
percent): 174 percent for FY 2019, 158
percent for FY 2020, and 173 percent for
FY 2021.

C. Conduct of SRO Rule Enforcement
Reviews

Under the formula adopted by the
Commission in 1993, the Commission
calculates the fee to recover the costs of
its rule enforcement reviews and
examinations, based on the three-year
average of the actual cost of performing
such reviews and examinations at each
SRO. The cost of operation of the
Commission’s SRO oversight program
varies from SRO to SRO, according to
the size and complexity of each SRO’s
program. The three-year averaging
computation method is intended to
smooth out year-to-year variations in
cost. Timing of the Commission’s
reviews and examinations may affect
costs—a review or examination may
span two fiscal years and reviews and
examinations are not conducted at each
SRO each year.

As noted above, adjustments to actual
costs may be made to relieve the burden
on an SRO with a disproportionately

large share of program costs. The
Commission’s formula provides for a
reduction in the assessed fee if an SRO
has a smaller percentage of United
States industry contract volume than its
percentage of overall Commission
oversight program costs. This
adjustment reduces the costs so that, as
a percentage of total Commission SRO
oversight program costs, they are in line
with the pro rata percentage for that
SRO of United States industry-wide
contract volume.

The calculation is made as follows:
The fee required to be paid to the
Commission by each DCM is equal to
the lesser of actual costs based on the
three-year historical average of costs for
that DCM or one-half of average costs
incurred by the Commission for each
DCM for the most recent three years,
plus a pro rata share (based on average
trading volume for the most recent three
years) of the aggregate of average annual
costs of all DCMs for the most recent
three years.

The formula for calculating the
second factor is: 0.5a + 0.5 vt = current
fee. In this formula, “a” equals the
average annual costs, ‘v’ equals the
percentage of total volume across DCMs
over the last three years, and “t” equals
the average annual costs for all DCMs.
Since NFA has no contracts traded, its
fee is based simply on costs for the most
recent three fiscal years. This table
summarizes the data used in the
calculations of the resulting fee for each
entity:

Actual total costs averi;ae:::tual 3 \Jce)ﬁjrnsgtal Adjusted 2022
FY 2019 FY 2020 FY 2021 costs % volume costs | Assessed fee

CX Futures Exchange,

I $0 $22,702 $0 $7,567 0.030 $3,901 $3,901
CBOE Futures Ex-

change, LLC ............. 40,517 23,325 13,418 25,753 1.119 17,217 17,217
Chicago Board of Trade 22,835 56,041 47,253 42,043 33.578 151,253 42,043
Chicago Mercantile Ex-

change, Inc ............... 383,995 260,723 433,468 359,395 43.862 349,812 349,812
Eris Exchange, LLC ..... 0 0 0 0 0.001 3 0
ICE Futures U.S., LLC 73,464 193,300 166,180 144,315 6.577 97,666 97,666
Intercontinental Ex-

change, Inc ............... 0 0 0 0 0.000 0 0
Minneapolis Grain Ex-

change, LLC ............. 39,525 0 28,780 22,768 0.053 11,590 11,590
Nasdag OMX Futures

Exchange, Inc ........... 1,741 0 0 580 0.099 675 580
Nodal Exchange, LLC .. 2,312 0 0 771 0.099 770 770
North American Deriva-

tives Exchange, Inc .. 135,159 2,598 15,849 51,202 0.204 26,392 26,392
OneChicago, LLC Fu-

tures Exchange ........ 0 0 0 0 0.077 298 0

1The National Futures Association is the only
registered futures association.

2 See Section 237 of the Futures Trading Act of
1982, 7 U.S.C. 16a, and 31 U.S.C. 9701. For a
broader discussion of the history of Commission
fees, see 52 FR 46070, Dec. 4, 1987.

358 FR 42643, Aug. 11, 1993, and 17 CFR part
1, app. B.
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Actual total costs 3-Year 3-Year total :
average actual volume voﬁ%ftce(;jsts Assei%%% fee
FY 2019 FY 2020 FY 2021 costs %
New York Mercantile
Exchange/Commaodity
Exchange, Inc ........... 45,425 99,311 88,701 77,812 14.238 94,126 77,812
LedgerX ™ .....ccciiiiinens 0 0 130,428 43,476 0.035 21,872 21,872
Kalshiex, LLC ............... 0 0 0 0 0.024 94 0
Coinbase ........cccceueeneee. 0 0 0 0 0.001 3 0
Small Exchange, LLC .. 0 0 0 0 0.003 12 0
Subtotal ................. 744,973 658,001 924,078 775,684 100.00 775,684 649,656
National Futures Asso-
ciation ........cccceeveeennen. 540,821 567,719 723,031 610,524 | oo | e 610,524
Total .cceveereeeeeenen. 1,285,794 1,225,720 1,647,109 1,386,208 100.00 775,684 1,260,180

Columns may not add due to rounding.
1 LedgerX formerly known as FTX US Derivatives.

An example of how the fee is
calculated for one exchange, the
Chicago Board of Trade, is set forth
here:

case $42,043

a. Actual three-year average costs =
$42,043

b. The alternative computation is: [(.5)
($42,043)] + (.5) [(.3357849)

c. The fee is the lesser of a or b; in this

As noted above, the alternative
calculation based on contracts traded is
not applicable to NFA because it is not
a DCM and has no contracts traded. The
Commission’s average annual cost for
conducting oversight reviews of the

fiscal years 2019 through 2021 was
$610,524. The fee to be paid by the NFA
for the current fiscal year is $610,524.

II. Schedule of Fees

Fees for the Commission’s review of
the rule enforcement programs at the
registered futures associations and
DCMs regulated by the Commission are

($775,684)] = $151,253 NFA rule enforcement program during as follows:
3-Year 3-Year total :
Adjusted 2022

averi%ztgctual VOI;ome volur£1e costs | Assessed fee

CX Futures EXChange, L.P ........ccoceriieieeeire e $7,567 0.030 $3,901 $3,901
CBOE Futures Exchange, LLC .. 25,753 1.119 17,217 17,217
Chicago Board of Trade ................. 42,043 33.578 151,253 42,043
Chicago Mercantile Exchange, Inc . 359,395 43.862 349,812 349,812
Eris Exchange, LLC .......ccccocveieene 0 0.001 3 0
ICE Futures U.S., LLC ................ 144,315 6.577 97,666 97,666
Intercontinental Exchange, Inc ....... 0 0.000 0 0
Minneapolis Grain Exchange, LLC ....... 22,768 0.053 11,590 11,590
Nasdag OMX Futures Exchange, Inc ... 580 0.099 675 580
Nodal Exchange, LLC ........ccccoeiiiiiineiiiens 771 0.099 770 770
North American Derivatives Exchange, Inc . 51,202 0.204 26,392 26,392
OneChicago, LLC Futures Exchange .........ccccoceviveeinennenne 0 0.077 298 0
New York Mercantile Exchange/Commodity Exchange, Inc 77,812 14.238 94,126 77,812
LedgerX ™ .o 43,476 0.035 21,872 21,872
Kalshiex, LLC . 0 0.024 94 0
Coinbase ........ccoeeevenne. 0 0.001 3 0
Small Exchange, LLC ......ooiiiii e 0 0.003 12 0
S 10 o] (o] - SR 775,684 100.00 775,684 649,656
National Futures ASSOCIAtioN ...........cccccoviiiiiiiiiiiii e 610,524 | i | s 610,524
TOAI e e 1,386,208 100.00 775,684 1,260,180

Columns may not add due to rounding.
1 LedgerX formerly known as FTX US Derivatives.

III. Payment Method

The Debt Collection Improvement Act
(DCIA) requires deposits of fees owed to
the government by electronic transfer of
funds. See 31 U.S.C. 3720. All payments
should be made via the government
payment website https://www.pay.gov/
public/form/start/105542374/. Credit
card payments are only acceptable for

transfer.

U.S.C. 16a.

amounts less than or equal to $24,999.
All payments equal to or above $25,000
must be made by electronic funds

Fees collected from each SRO shall be
deposited in the Treasury of the United
States as miscellaneous receipts. See 7

Issued in Washington, DC, on this 24th day
of October, 2023, by the Commission.

Robert Sidman,
Deputy Secretary of the Commission.

[FR Doc. 2023-23821 Filed 10-27-23; 8:45 am]
BILLING CODE 6351-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 2, 4, 35, 38 154, 250, 260,
270, 284, 341, 380, 385, and 388

[Docket No. RM23-11-000; Order No. 899]
Requests for Commission Records

Available in the Public Reference
Room

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
amends its regulations concerning
requests for Commission records
available in the Public Reference Room
and from the Commission’s website.
Specifically, the Commission’s
regulations are revised to remove
references to the physical Public
Reference Room at the Commission’s
headquarters, as the Commission no
longer has a physical Public Reference
Room. The revised regulations will
direct the public to access the records
that were formerly available in the
Commission’s physical Public Reference
Room, which was located at the
Commission’s headquarters, 888 First
Street NE, Washington, DC 20426,
through the Commission’s website.
Other Commission regulations are being
amended to reflect this change to
provide consistency by directing the
public to the Commission’s website for
records and/or assistance in obtaining
Commission records.

DATES: This rule is effective November
29, 2023. The incorporation by reference
of certain material listed in the rule was
approved by the Director of the Federal
Register as of April 27, 2020, and
August 2, 2021.

FOR FURTHER INFORMATION CONTACT:
Mark Hershfield, Office of the General
Counsel, 888 First Street NE,
Washington, DC 20426, (202) 502-8597,
mark.hershfield@ferc.gov.

Christopher Cook, Office of Secretary,
888 First Street NE, Washington, DC
20426, (202) 502-8102,
christopher.cook@ferc.gov.

SUPPLEMENTARY INFORMATION:
I. Introduction

1. The Commission amends its
regulations concerning requests for
Commission records available in the
Commission’s physical Public Reference
Room. Specifically, this final rule
revises 18 CFR 388.106 to delete
references to a physical Public

Reference Room, as the Commission no
longer has a physical Public Reference
Room. The revised regulations will
direct the public to obtain records
through the Commission’s website
(www.ferc.gov), which includes
eLibrary, the official repository of the
Commission’s records. Moreover, given
that the Commission’s headquarters will
no longer have a physical Public
Reference Room, the Commission is
revising other regulations, where
necessary, to direct the public to the
Commission’s website (www.ferc.gov)
for access to Commission records
previously available in the Public
Reference Room.

II. Discussion

2. The purpose of this final rule is to
ensure that members of the public can
easily obtain Commission records
online that were once available in
physical form in the Public Reference
Room located at the Commission’s
headquarters. This final rule is
consistent with government-wide
initiatives to transition from hardcopy
records to electronic records. Notably,
the FOIA Improvement Act of 2016
revised that part of the Freedom of
Information Act (FOIA) regarding
agency Public Reference Rooms, to
provide that materials must be available
“for public inspection in an electronic
format.” * Likewise, the National
Archives Records Administration
(NARA) 2 and the Office of Management
and Budget ® have directed agencies to
transition records to digital or electronic
forms to the greatest extent possible.
This final rule continues the
Commission’s efforts to comply with the
government transition to electronic
recordkeeping.

3. In that regard, the Commission’s
action here aligns with that of other
agencies that have removed their

1See 5 U.S.C. 552 (2018) (as amended by the
FOIA Improvement Act of 2016, Pub. L. 114-185
(2016)).

2 See Federal Records Act Amendments of 2014,
Public Law 113-187, as amended through Public
Law 115-85, (enacted November 21, 2017) (codified
at 44 U.S.C. 2904); see also NARA Bulletin 2020—
01 (Sept. 30, 2020), https://www.archives.gov/
records-mgmt/bulletins/2020/2020-01.

3 See OMB Memorandum M—-19-21, Transition to
Electronic Records, (June 28, 2019) https://
www.archives.gov/files/records-mgmt/policy/m-19-
21-transition-to-federal-records.pdf (providing that
Federal agencies should ““transition recordkeeping
to a fully electronic environment that complies with
all records management laws and regulations.”);
OMB Memorandum M-23-7, Update to Transition
to Electronic Records, (Dec. 23, 2022) https://
www.whitehouse.gov/wp-content/uploads/2022/12/
M 23 07-M-Memo-Electronic-Records_final.pdf
(reinforcing the requirements established in M—19—
21, reaffirming the underlying goal of the transition
to electronic records, and updating the previous
target dates described in M—19-21).

physical Public Reference Rooms. For
example, in December 2019, the
Department of Education issued a final
rule requiring records to be available for
public inspection only in an electronic
format.4 In the final rule, the
Department of Education indicated that
it was making this change ““to reflect the
emphasis in 5 U.S.C. 552(a)(2) on
electronic inspection for agency records
created on or after November 1, 1996.”’ 5
The Securities and Exchange
Commission, similarly in August 2021,
adopted a final rule amending its
regulations to remove references to its
Public Reference Room due to the lack
of use of the facilities.®

4. Moreover, in recent years, visitation
and usage of the Commission’s physical
Public Reference Room has substantially
decreased. Over the past 20 years, the
public has increasingly sought
Commission records electronically
through the Commission’s website as
opposed to visiting the physical Public
Reference Room in-person. For instance,
there were only four requests for hard
copy documents from walk-in visitors to
the Public Reference Room in 2018, and
in 2019, there were only seven
requests.” Given government-wide
directives to digitize the government’s
paper records and the declining use of
the physical Public Reference Room at
the Commission’s headquarters,
physical access to public records does
not align with Federal initiatives and
trends throughout the government and
the country, which call for transitioning
to a paperless environment.

5. The Commission will, however,
ensure that the public will be able to
access the same records electronically.
As such, Commission staff intends to
make hardcopy records electronically
available, which, along with the
majority of Commission submissions
and issuances, will be accessible on the
Commission’s website. Commission
staff will also continue enhancing
online resources to make it convenient

4 Department of Education, Availability of
Information to the Public Dep’t of Education, 84 FR
67865 (Dec. 2019).

51d.

6 Securities and Exchange Commission, Freedom
of Information Act Regulations, 86 FR 47561 (Aug.
26, 2021).

7In addition, after the proclamation declaring a
National Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued by the
President on March 13, 2020, the Commission
closed its headquarters building to outside visitors,
which meant that the public no longer had physical
access to the Public Reference Room. During the
two and a half years that the Commission’s
headquarters building (including the physical
Public Reference Room) was closed to the public,
no one requested to visit the Public Reference Room
and all requests for Commission documents were
made either via email or by telephone.
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for the public to obtain official records
electronically. The public will be able to
access records and receive the same
level of service from Commission staff
when they seek assistance in obtaining
Commission records electronically as
they have in the past by visiting the
Commission’s website (www.ferc.gov),
or during normal business hours, by
emailing public.referenceroom@ferc.gov
or calling (202) 502—-8371, TTY (202)
502—-8659.8

6. Finally, the Commission has also
reviewed other regulations to ensure
they are consistent with this rule by
amending them to substitute references
to the physical Public Reference Room
with references to the Commission’s
website (www.ferc.gov).

III. Information Collection Statement

7. The Office of Management and
Budget (OMB) approves certain
information collection requirements
imposed by agency rule.?® However, this
final rule does not contain any
additional information collection
requirements. Therefore, compliance
with OMB’s regulations is not required.

IV. Environmental Analysis

8. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.10

9. Part 380 of the Commission’s
regulations lists exemptions to the
requirement to draft an Environmental
Analysis or Environmental Impact
Statement. Included is an exemption for
procedural, ministerial, or internal
administrative actions.1* Accordingly,
this rulemaking is exempt from the
requirement to draft such documents
under that provision.

V. Regulatory Flexibility Act

10. The Regulatory Flexibility Act of
1980 (RFA) 12 generally requires a
description and analysis of final rules
that will have a significant economic

8 For members of the public seeking on-site access
to electronic records at FERC Headquarters, staff
from the Commission’s Office of Public
Participation (OPP) are available by appointment.
OPP supports meaningful public engagement and
participation in Commission proceedings and helps
members of the public access publicly available
information and navigate Commission processes. To
schedule an appointment with OPP staff, the public
is encouraged to contact OPP at OPP@ferc.gov or
(202) 502-6595.

95 CFR 1320.12.

10 Reguls. Implementing the Nat’l Env’t Pol’y Act,
Order No. 486, 52 FR 47897 (Dec. 17, 1987), FERC
Stats. & Regs. 130,783 (1987) (cross-referenced at 41
FERC {61,284).

1118 CFR 380.4(a)(1).

125 U.S.C. 601-12.

impact on a substantial number of small
entities. This final rule concerns a
modification of current Commission
regulations and practices. The
Commission certifies that it will not
have a significant economic impact
upon participants in Commission
proceedings. An analysis under the RFA
is, therefore, not required.

VI. Document Availability and
Incorporation by Reference

11. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (https://
www.ferc.gov).

12. From the Commission’s Home
Page on the internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

13. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from
FERC Online Support at (202) 502—6652
(toll free at 1-866—208—3676) or email at
ferconlinesupport@ferc.gov or
public.referenceroom@ferc.gov.

14. NAESB WEQ Business Practice
Standards; Standards and Models are
referenced in the amendatory text of this
document but were previously approved
for § 38.1.

VII. Effective Date

15. The Commission is issuing this
rule as a final rule without a period for
public comment. Under 5 U.S.C.
553(b)(3)(A), notice-and-comment
rulemaking procedures are unnecessary
for “rules of agency organization,
procedure, or practice.” This rule is,
therefore, exempt from notice-and-
comment rulemaking procedures,
because it concerns the Commission’s
procedures and practices. In particular,
this rule changes the agency’s practice
related to the location of the public
reference room. The rule will not
significantly affect regulated entities or
the general public.

16. This rule is effective November
29, 2023.

List of Subjects

18 CFR Part 2

Administrative practice and
procedure, Electric utilities, Natural gas,
Pipelines, Reporting and recordkeeping
requirements.

18 CFR Part 4

Administrative practice and
procedure, Electric power, Reporting
and recordkeeping requirements.

18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

18 CFR Part 38

Conflicts of interest, Electric power
plants, Electric utilities, Incorporation
by reference, Reporting and
recordkeeping requirements.

18 CFR Part 154

Natural gas, Pipelines, Reporting and
recordkeeping requirements.

18 CFR Part 250

Natural gas, Reporting and
recordkeeping requirements.
18 CFR Part 270

Natural gas, Price controls, Reporting
and recordkeeping requirements.
18 CFR Part 284

Continental shelf, Incorporation by
reference, Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 292
Electric power plants, Electric

utilities, Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 341

Pipelines, Reporting and
recordkeeping requirements.

18 CFR Part 357

Pipelines, Reporting and
recordkeeping requirements.

18 CFR Part 380
Environmental impact statements,

Reporting and recordkeeping
requirements

18 CFR Part 385

Administrative practice and
procedure, Electric power, Penalties,
Pipelines, Reporting and recordkeeping
requirements.

18 CFR Part 388

Confidential business information,
Freedom of information.

By the Commission.

Issued: October 19, 2023.

Kimberly D. Bose,
Secretary.

In consideration of the foregoing, the
Commission amends parts 2, 4, 35, 38
154, 250, 260, 270 284, 341, 380, 385,
and 388, chapter I, title 18, Code of
Federal Regulations, as follows:
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PART 2—GENERAL POLICY AND
INTERPRETATIONS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 5 U.S.C. 601; 15 U.S.C. 717-
717z, 3301-3432; 16 U.S.C. 792-828c, 2601—
2645; 42 U.S.C. 4321—-4370h, 7101-7352.

m 2.In § 2.27, paragraph (f) is revised to
read as follows:

§2.27 Availability of North American
Energy Standards Board (NAESB) Smart
Grid Standards as non-mandatory
guidance.

* * * * *

(f) Copies of these standards may be
obtained from the North American
Energy Standards Board, 801 Travis
Street, Suite 1675, Houston, TX 77002,
Tel: (713) 356—-0060. NAESB’s website is
at https://www.naesb.org/. Copies may
also be obtained from the Federal
Energy Regulatory Commission’s
website, https://www.ferc.gov.

PART 4—LICENSES, PERMITS,
EXEMPTIONS, AND DETERMINATION
OF PROJECT COSTS

m 3. The authority citation for part 4
continues to read as follows:

Authority: 16 U.S.C. 791a-825t; 42 U.S.C.
7101-7352.

m 4. In § 4.60, paragraph (b) is revised to
read as follows:

§4.60 Applicability and notice to agencies.
* * * * *

(b) Notice to agencies. The
Commission will supply interested
Federal, state, and local agencies with
notice of any application for license for
a water power project 10 MW or less
and request comment on the
application. Copies of the application
will be available for inspection through
the Commission’s website, https://
www.ferc.gov. The applicant shall also
furnish copies of the filed application to
any Federal, state, or local agency that

so requests.
* * * * *

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

m 5. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 6.In § 35.7, paragraph (c) is revised to
read as follows:

§35.7 Electronic filing of tariffs and
related materials.
* * * * *

(c) Format requirements for electronic
filing. The requirements and formats for

electronic filing are listed in
instructions for electronic filing and for
each form. These formats are available
through the Commission’s website,
https://www.ferc.gov.

* * * * *

PART 38—STANDARDS FOR PUBLIC
UTILITY BUSINESS OPERATIONS AND
COMMUNICATIONS

m 7. The authority citation for part 38
continues to read as follows:

Authority: 16 U.S.C. 791-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 8. Revise § 38.1 to read as follows:

§38.1 Incorporation by reference of North
American Energy Standards Board
Wholesale Electric Quadrant standards.

(a) Any public utility that owns,
operates, or controls facilities used for
the transmission of electric energy in
interstate commerce or for the sale of
electric energy at wholesale in interstate
commerce and any non-public utility
that seeks voluntary compliance with
jurisdictional transmission tariff
reciprocity conditions must comply
with the business practice and
electronic communication standards
and models promulgated by the North
American Energy Standards Board
(NAESB) Wholesale Electric Quadrant
(WEQ) that are incorporated by
reference in paragraph (b) of this
section. The requirements and formats
for electronic filing are listed in
instructions for electronic filing and for
each form. These formats are available
through the Commission’s website,
https://www.ferc.gov.

(b) The material listed in this
paragraph (b) is incorporated by
reference into this section with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. All approved material is
available for inspection at the Federal
Energy Regulatory Commission (the
Commission) and at the National
Archives and Records Administration
(NARA). Contact the Commission at:
https://www.ferc.gov, email at
public.referenceroom@ferc.gov or via
phone call at (202) 502—8371. For
information on the availability of this
material at NARA, visit
www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@
nara.gov. The material may be obtained
from the North American Energy
Standards Board, 801 Travis Street,
Suite 1675, Houston, TX 77002, Phone:
(713) 356—0060; https://www.naesb.
org/.

(1) WEQ-000, Abbreviations,
Acronyms, and Definition of Terms
(WEQ Version 003.1, September 30,

2015) (including only the definitions of
Interconnection Time Monitor, Time
Error, and Time Error Correction);

(2) WEQ-000, Abbreviations,
Acronyms, and Definition of Terms
(WEQ Version 003.3, March 30, 2020);

(3) WEQ-001, Open Access Same-
Time Information Systems (OASIS),
(WEQ Version 003.3, March 30, 2020);

(4) WEQ-002, Open Access Same-
Time Information Systems (OASIS)
Business Practice Standards and
Communication Protocols (S&CP),
(WEQ Version 003.3, March 30, 2020);

(5) WEQ-003, Open Access Same-
Time Information Systems (OASIS) Data
Dictionary, (WEQ Version 003.3, March
30, 2020);

(6) WEQ-004, Coordinate Interchange
(WEQ Version 003.3, March 30, 2020);

(7) WEQ-005, Area Control Error
(ACE) Equation Special Cases (WEQ
Version 003.3, March 30, 2020);

(8) WEQ-006, Manual Time Error
Correction (WEQ Version 003.1, Sept.
30, 2015);

(9) WEQ-007, Inadvertent Interchange
Payback (WEQ Version 003.3, March 30,
2020);

(10) WEQ-008, Transmission Loading
Relief (TLR)—Eastern Interconnection
(WEQ Version 003.3, March 30, 2020);

(11) WEQ-011, Gas/Electric
Coordination (WEQ Version 003.3,
March 30, 2020);

(12) WEQ-012, Public Key
Infrastructure (PKI) (WEQ Version
003.3, March 30, 2020);

(13) WEQ-013, Open Access Same-
Time Information Systems (OASIS)
Implementation Guide, (WEQ Version
003.3, March 30, 2020);

(14) WEQ-015, Measurement and
Verification of Wholesale Electricity
Demand Response (WEQ Version 003.3,
March 30, 2020);

(15) WEQ-021, Measurement and
Verification of Energy Efficiency
Products (WEQ Version 003.3, March
30, 2020);

(16) WEQ-022, Electric Industry
Registry (WEQ Version 003.3, March 30,
2020); and

(17) WEQ-023, Modeling (WEQ
Version 003.3, March 30, 2020).

PART 154—RATE SCHEDULES AND
TARIFFS

m 9. The authority citation for part 154
continues to read as follows:

Authority: 15 U.S.C. 717-717w; 31 U.S.C.
9701; 42 U.S.C. 7102-7352.

m 10. In § 154.4, paragraph (c) is revised
to read as follows:

§154.4 Electronic filing of tariffs and
related materials.
* * * * *
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(c) Format requirements for electronic
filing. The requirements and formats for
electronic filing are listed in
instructions for electronic filing and for
each form. These formats are available
through the Commission’s website,
https://www.ferc.gov.

* * * * *

PART 250—FORMS

m 11. The authority citation for part 250
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352; 28 U.S.C. 2461
note.

m 12.In § 250.16, paragraphs (c)(3) and
(d)(2) are revised to read as follows:

§250.16 Format of compliance plan for
transportation services and affiliate
transactions.

* * * * *

(C) * x %

(3) The log of affiliate and non-
affiliate information must be provided
to the Commission upon request and
must be made available to the public
under 18 CFR part 385, subpart D. When
requested by the Commission, the
information must be provided, within a
reasonable time, according to the
specifications and format contained in
Form No. 592, which can be obtained on
the Commission’s website, https://
www.ferc.gov.

(d) * % %

(2) The discount information must be
made available to the Commission upon
request and to the public under 18 CFR
part 385, subpart D. When requested by
the Commission, the information must
be provided, within a reasonable time,
according to the specifications and
format contained in Form No. 592,
which can be obtained on the
Commission’s website, https://
www.ferc.gov.

* * * * *

PART 260—STATEMENTS AND
REPORTS (SCHEDULES)

m 13. The authority citation for part 260
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301
3432; 42 U.S.C. 7101-7352.
m 14.In § 260.1, paragraph (b)(4) is
revised to read as follows:

§260.1 FERC Form No. 2, Annual report
for Major natural gas companies.
* * * * *

(b) * ok %

(4) The form must be filed in
electronic format only, as indicated in
the general instructions set out in that
form. The format for the electronic filing
is available through the Commission’s

website, https://www.ferc.gov. One copy
of the report must be retained by the
respondent in its files.

m 15.In § 260.2, paragraph (b)(4) is
revised to read as follows:

§260.2 FERC Form No. 2-A, Annual report
for Nonmajor natural gas companies.
* * * * *

(b) * % %

(4) The form must be filed in
electronic format only, as indicated in
the General Instructions set out in that
form. The format for the electronic filing
is available through the Commission’s
website, https://www.ferc.gov. One copy
of the report must be retained by the
respondent in its files.

PART 270—DETERMINATION
PROCEDURES

m 16. The authority citation for part 270
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301 et.
seq.; 42 U.S.C. 7101 et seq.; E.O. 12009, 3
CFR, 1978 Comp., p. 142.

m 17.In § 270.501, paragraph (a) is
revised to read as follows:

§270.501 Publication of notice from
jurisdictional agency.
* * * * *

(a) Upon receipt of a notice of
determination by a jurisdictional agency
under § 270.204, the Commission will
send an acknowledgment to the
applicant and make the notice available
through the Commission’s website,
https://www.ferc.gov.

* * * * *

m 18.In § 270.502, paragraph (e) is
revised to read as follows:

§270.502 Commission review of final
determinations.
* * * * *

(e) Public notice. The Commission
will publish notice of the preliminary
finding in the Federal Register and will
post the notice on the Commission’s
website, https://www.ferc.gov. The
notice will set forth the reasons for the
preliminary finding.

* * * * *

PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

m 19. The authority citation for part 284
continues to read as follows:

Authority: 15 U.S.C. 717-717z, 3301—
3432; 42 U.S.C. 7101-7352; 43 U.S.C. 1331—
1356.

m 20.In § 284.12, paragraph (a)(2) is
revised to read as follows:

§284.12 Standards for pipeline business
operations and communications.

(a) * x %

(2) The material listed in this
paragraph (a)(2) is incorporated by
reference into this section with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. All approved material is
available for inspection at the Federal
Energy Regulatory Commission (the
Commission) and at the National
Archives and Records Administration
(NARA). Contact the Commission at:
https://www.ferc.gov, email
public.referenceroom@ferc.gov, or via
phone call at 202-502—8371. For
information on the availability of this
material at NARA, visit
www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@
nara.gov. The material may be obtained
from the North American Energy
Standards Board, 801 Travis Street,
Suite 1675, Houston, TX 77002, Phone:
(713) 356—0060; https://www.naesb.
org/.
* * * * *

m 21.In § 284.13, paragraph (c)(5) is
revised to read as follows:

§284.13 Reporting requirements for
interstate pipelines.
* * * * *

(c) * x %

(5) The requirements for the
electronic index are available through
the Commission’s website, https://

www.ferc.gov.
* * * * *

m 22.1In § 284.123, paragraph (f)(3) is
revised to read as follows:

§284.123 Rates and charges.
* * * * *
* % %

(3) Format requirements for electronic
filing. The requirements and formats for
electronic filing are listed in
instructions for electronic filing and for
each form. These formats are available
through the Commission’s website,
https://www.ferc.gov.

* * * * *

m 23.In § 284.221, paragraph (b)(1) is
revised to read as follows:

§284.221 General rule; transportation by
interstate pipelines on behalf of others.
* * * * *

(b) * x %

(1) An application for a blanket
certificate under this section must be
filed electronically. The format for the
electronic application filing available
through the Commission’s website,
https://www.ferc.gov, and must include:

(i) The name of the interstate pipeline;
and
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(ii) A statement by the interstate
pipeline that it will comply with the
conditions in paragraph (c) of this
section.

* * * * *

PART 292—REGULATIONS UNDER
SECTIONS 201 AND 210 OF THE
PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1978 WITH REGARD
TO SMALL POWER PRODUCTION AND
COGENERATION

m 24. The authority citation for part 292
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 25.In § 292.210, paragraph (e)(1) is
revised to read as follows:

§292.210 Petition alleging commitment of
substantial monetary resources before
October 16, 1986.

* * * * *

(e) * % %

(1) The Commission will issue a
notice of the petition filed under this
section and publish the notice in the
Federal Register. The petition will be
available to inspect or to download on
the Commission’s website, https://
www.ferc.gov.

* * * * *

m 26.In § 292.211, paragraph (h)(1) is
revised to read as follows:

§292.211 Petition for initial determination
on whether a project has a substantial
adverse effect on the environment (AEE

petition).
(h) * ok %

(1) The Commission will issue notice
of the mitigative measures filed by an
applicant under paragraph (g)(2) of this
section and will publish the notice in
the Federal Register. The mitigative
measures will be on file and available to
inspect or to download on the
Commission’s website, https://

www.ferc.gov.
* * * * *

PART 341—OIL PIPELINE TARIFFS:
OIL PIPELINE COMPANIES SUBJECT
TO SECTION 6 OF THE INTERSTATE
COMMERCE ACT

m 27. The authority citation for part 341
continues to read as follows:

AuthOI‘ity: 42 U.S.C. 7101-7352; 49 U.S.C.
1-27.
m 28.In § 341.1, paragraph (c) is revised
to read as follows:

§341.1 Electronic filing of tariffs and
related materials.
* * * * *

(c) Format requirements for electronic
filing. The requirements and formats for
electronic filing are listed in
instructions for electronic filing and for
each form. These formats are available
through the Commission’s website,
https://www.ferc.gov.

* * * * *

PART 357—ANNUAL SPECIAL OR
PERIODIC REPORTS: CARRIERS
SUBJECT TO PART | OF THE
INTERSTATE COMMERCE ACT

m 29. The authority citation for part 357
continues to read as follows:

Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
60502; 49 App. U.S.C. 1-85 (1988).
m 30.In § 357.3, paragraph (c) is revised
to read as follows:

§357.3 FERC Form No. 73, Oil Pipeline
Data for Depreciation Analysis.
* * * * *

(c) What to submit. The format and
data which must be submitted are
prescribed in FERC Form No. 73, Oil
Pipeline Data for Depreciation Analysis,
available for review on the
Commission’s website https://
www.ferc.gov.

PART 380—REGULATIONS
IMPLEMENTING THE NATIONAL
ENVIRONMENTAL POLICY ACT

m 31. The authority citation for part 380
continues to read as follows:

Authority: 42 U.S.C. 4321-4370h, 7101—
7352; E.O. 12009, 3 CFR, 1978 Comp., p. 142.

m 32.In § 380.9, paragraph (b) is revised
to read as follows:

§380.9 Public availability of NEPA
documents and public notice of NEPA
related hearings and public meetings.
* * * * *

(b) The Commission will make
environmental impact statements,
environmental assessments, the
comments received, and any
underlaying documents available to the
public pursuant to the provisions of the
Freedom of Information Act (5 U.S.C.
552 (1982)). The exclusion in the
Freedom of Information Act for
interagency memoranda is not
applicable where such memoranda
transmit comments of Federal agencies
on the environmental impact of the
proposed action. Such materials will be
made available to the public through the
Commission’s website, https://
www.ferc.gov, at a fee and in the manner
described in part 388 of this chapter. A
copy of an environmental impact
statement or environmental assessment
for hydroelectric projects may also be
made available for inspection at the

Commission’s regional office for the
region where the proposed action is
located.

PART 385—RULES OF PRACTICE AND
PROCEDURE

m 33. The authority citation for part 385
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717w, 3301-3432; 16 U.S.C. 791a—825v,
2601-2645; 28 U.S.C. 2461; 31 U.S.C. 3701,
9701; 42 U.S.C. 7101-7352, 16441, 16451—
16463; 49 U.S.C. 60502; 49 App. U.S.C. 1-85
(1988); 28 U.S.C. 2461 note (1990); 28 U.S.C.
2461 note (2015).

m 34.In § 385.203, paragraph (d) is
revised to read as follows:

§385.203 Content of pleadings and tariff
or rate filings (Rule 203).
* * * * *

(d) Form of notice. If a pleading or
tariff or rate filing must include a form
of notice suitable for publication in the
Federal Register, the company shall
submit the draft notice in accordance
with the form of notice specifications
prescribed by the Secretary and posted
on the Commission’s website under
Filing Procedures at https://
www.ferc.gov.

m 35.In § 385.2011, paragraph (c)(4) is
revised to read as follows:

§385.2011 Procedures for filing on
electronic media (Rule 2011).
* * * * *

(c) * x %

(4) The formats for the electronic
filing and the paper copy are available
through the Commission’s website,
https://www.ferc.gov.

* * * * *

PART 388—INFORMATION AND
REQUESTS

m 36. The authority citation for part 388
continues to read as follows:

Authority: 5 U.S.C. 301-305, 551, 552 (as
amended), 553-557; 42 U.S.C. 7101-7352; 16
U.S.C. 824(o]).

m 37.In § 388.105, paragraph (a) is
revised to read as follows:

§388.105 Procedures for press, television,
radio, and photographic coverage.

(a) The Commission issues news
releases on major applications,
decisions, opinions, orders,
rulemakings, new publications, major
personnel changes, and other matters of
general public interest. Releases are
issued by and available to the media
from the Office of External Affairs.
Releases may be obtained through the
Commission’s website, https://

www.ferc.gov.
* * * * *
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m 38.In § 388.106, the section heading,
paragraph (a), and paragraph (b)
introductory text are revised to read as
follows:

§388.106 Requests for Commission
records available from the Commission’s
website, https://www.ferc.gov.

(a) Publicly available documents may
be obtained electronically from the
Commission’s website, https://
www.ferc.gov, or by requesting them
from the public.referenceroom@ferc.gov
by reasonably describing the records
sought. Additional information on
charges and services is available on the
website.

(b) The public records of the
Commission that are available for
inspection and copying upon request
via the Commission’s website, include:
* * * * *

m 39.In § 388.108, the section heading
and paragraphs (a)(1) introductory text
and (b)(1)(i) are revised to read as
follows:

§388.108 Requests for Commission
records not available from the
Commission’s website, https:/
www.ferc.gov.

(a) * % %

(1) Except as provided in paragraph
(a)(2) of this section, a person may
request access to Commission records,
including records maintained in
electronic format, that are not available
through the Commission’s website,
https://www.ferc.gov, by using the
following procedures:

* * * * *

(b) * *x %

(1) * *x %

(i) Track One—records that are readily
identifiable and were previously cleared
for release (including those subject to
multiple requests and placed on https://

www.ferc.gov);
* * * * *

m 40. In § 388.109, paragraph (a) and
paragraph (b) introductory text are
revised to read as follows:

§388.109 Fees for record requests.

(a) Fees for records available through
the Commission’s website. (1) The fee
for finding and duplicating records
available from the Commission’s
website, https://www.ferc.gov, will vary
depending on the size and complexity
of the request. A person can obtain a
copy of the schedule of fees from the
Commission’s website, https://
www.ferc.gov. In addition, copies of data
extracted from the Commission’s files
through electronic media are available
on a reimbursable basis, upon written
request to the Commission.

(2) Stenographic reports of
Commission hearings are made by a
private contractor. Interested persons
may obtain copies of public hearing
transcripts from the contractor at prices
set in the contract, or through the search
and duplication service noted above.
Copies of the contract are available for
public inspection on the Commission’s
website, https://www.ferc.gov.

(b) Fees for records not available
through the Commission’s website
(FOIA or CEII requests). The cost of
duplication of records not available
from the Commission’s website, https://
www.ferc.gov, will depend on the
number of documents requested, the
time necessary to locate the documents
requested, and the category of the
persons requesting the records. The
procedures for appeal of denial of
requests for fee waiver or reduction are
set forth in §388.110.

* * * * *

m 41.In § 388.110, the section heading
is revised to read as follows:

§388.110 Procedure for appeal of denial of
requests for Commission records not
publicly available, denial of requests for fee
waiver or reduction, and denial of requests
for expedited processing.

* * * * *

[FR Doc. 2023-23587 Filed 10-27-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 153 and 380
[Docket No. RM22—8-000; Order No. 900]

Engineering and Design Materials for
Liquefied Natural Gas Facilities
Related to Potential Impacts Caused
by Natural Hazards

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
issues this final rule to revise its
regulations governing liquefied natural
gas (LNG) facilities subject to sections 3
and 7 of the Natural Gas Act (NGA) by
removing outdated references for
seismic hazard evaluations and seismic
design criteria for LNG facilities. In their
place, the Commission codifies its
existing practice of evaluating seismic
and other natural hazards and design
criteria for jurisdictional LNG facilities.
These revisions are intended to reduce
confusion about applicable technical

requirements and clarify the
information required in applications
filed before the Commission to ensure
the public is protected from potential
catastrophic impacts caused by natural
hazards from design through the
operation of the LNG facilities.

DATES: This rule is effective December
29, 2023.

FOR FURTHER INFORMATION CONTACT:

Andrew Kohout (Technical
Information), Office of Energy Projects,
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426, (202) 502—-8053, andrew.kohout@
ferc.gov.

Kenneth Yu (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
(202) 502-8482, kenneth.yu@ferc.gov.

SUPPLEMENTARY INFORMATION:

1. In this final rule, the Federal
Energy Regulatory Commission
(Commission or FERC) revises its
regulations under 18 CFR parts 153 and
380 governing liquefied natural gas
(LNG) facilities subject to sections 3 and
7 of the Natural Gas Act (NGA) by
removing references to a legacy agency
(the National Bureau of Standards) that
has been renamed and two technical
standards ? related to seismic hazard
evaluation and seismic design criteria
for LNG facilities (Uniform Building
Code’s (UBC) Seismic Risk Map of the
United States (Map) and National
Bureau of Standards Information Report
(NBSIR) 84-2833, Data Requirements
for the Seismic Review of LNG Facilities)
that have become outdated. Consistent
with the Commission’s previous
rulemakings to update outdated
regulations,? the final rule codifies the

1The National Technology Transfer and
Advancement Act of 1995 (NTTAA) defines
“technical standards’ as “‘performance-based or
design-specific technical specifications and related
management systems practices.” 15 U.S.C. 272 note.
The Office of Management and Budget (OMB)
clarifies that the definition of technical standard
includes, among other things, the definition of
terms; classification of components; delineation of
procedures; specification of dimensions, materials,
performance, designs, or operations; measurement
of quality and quantity in describing materials,
processes, products, systems, services, or practices;
test methods and sampling procedures; formats for
information and communication exchange; or
descriptions of fit and measurements of size or
strength. Office of Mgmt. & Budget, Exec. Office of
the President, Revised OMB Circular A-119,
Federal Participation in the Development and Use
of Voluntary Consensus Standards and in
Conformity Assessment Activities 2(a) (Jan. 27,
2016).

2 See, e.g., Revisions to Reguls. Governing
Authorization for Constr. of Nat. Gas Pipeline
Facilities, Order No. 555, FERC Stats. & Regs.
130,928 (1991) (cross-referenced at 56 FERC
161,414), withdrawn, FERC Stats & Regs. {30,965

Continued
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Commission’s current practice for
reviewing seismic and other natural
hazard evaluation and design materials
related to NGA section 3 and 7
applications for LNG facilities, as
memorialized in the Commission’s
Guidance Manual for Environmental
Report Preparation for Applications
Filed Under the Natural Gas Act,
Volume II, Liquefied Natural Gas Project
Resource Reports 11 and 13
Supplemental Guidance (2017
Guidance).3 The Commission uses such
engineering and design materials to
assist in determining that the
construction and operation of a
proposed LNG facility will be safe and
reliable for its entire life. The purpose
of the rulemaking is to reduce confusion
about the informational requirements
under parts 153 and 380 of the
Commission’s regulations.

I. Background

A. The Commission’s Statutory
Authority

2. Under section 3(e) of the NGA, the
Commission has exclusive jurisdiction
over authorizing the siting,
construction, expansion, and operation
of LNG terminals onshore and in state
waters.* Additionally, section 3(a) of the
NGA provides that the Commission may
condition authorizations for the siting,
construction, and operation of facilities
used to import or export gas as it may
find necessary or appropriate.5 The

(cross-referenced at 62 FERC q 61,249) (before
withdrawing the final rule, the Commission
attempted to update and codify the Commission’s
practice of processing environmental data in part
380 by formalizing the use of resource reports);
Applications for Authorization to Construct,
Operate, or Modify Facilities Used for the Exp. or
Imp. of Nat. Gas, Order No. 595, FERC Stats. &
Regs. 131,054 (1997) (cross-referenced at 79 FERC
61,245) (codifying the Commission’s practice of
requiring engineering-related information and
seismic information in NBSIR 84-2833); Revision of
Existing Reguls. Governing the Filing of
Applications for the Constr. & Operation of
Facilities to Provide Serv. or to Abandon or Serv.
Under Section 7 of the Nat. Gas Act, Order No. 603,
FERC Stats. & Regs. 131,073 (1999) (cross-
referenced at 87 FERC {61,125) (codifying the
Commission’s practice of allowing applicants to
prepare environmental reports in the form of
resource reports).

3 Notice of Availability of the Final Guidance
Manual for Env’l Preparation, 82 FR 12088 (Feb. 28,
2017). The 2017 Guidance is available at https://
cms.ferc.gov/media/guidance-manual-volume-2pdf.

415 U.S.C. 717b(e)(1).

51d. 717b(a). The 1977 Department of Energy
(DOE) Organization Act (42 U.S.C. 7151(b)) placed
all section 3 jurisdiction under DOE. The Secretary
of Energy subsequently delegated authority to the
Commission to “[a]pprove or disapprove the
construction and operation of particular facilities,
the site at which such facilities shall be located, and
with respect to natural gas that involves the
construction of new domestic facilities, the place of
entry for imports or exit for exports.” DOE
Delegation Order No. S1-DEL-FERC-2006, section
1.21A (May 16, 2006).

Commission also issues certificates of
public convenience and necessity for
LNG and other facilities used for the
transportation of natural gas in
interstate commerce under section 7 of
the NGA.6 When acting on applications
filed pursuant to these sections of the
NGA, the Commission serves as the lead
Federal agency for satisfying
compliance with the National
Environmental Policy Act (NEPA).”

3. Moreover, section 16 of the NGA
authorizes the Commission to prescribe
and issue rules and regulations that
define technical terms and prescribe the
form or forms of all applications and
reports to be filed before the
Commission, and the information which
they must contain.8

B. The Commission’s LNG and NEPA
Regulations

4. The Commission’s regulations
implementing its statutory authority,
codified in 18 CFR parts 153, 157, and
380, direct prospective applicants ® and
applicants to provide information
necessary for the Commission to process
their applications.10 Part 153 of the
Commission’s regulations pertains to
applications for authorization to site,
construct, or operate facilities used to
export or import natural gas under
section 3 of the NGA. These
applications must include exhibits that
are consistent with §153.8(a). In
particular, paragraph (a)(5) requires a
report containing detailed engineering
and design information be included in
an application’s Exhibit E and
references the Commission’s Guidance
Manual for Environmental Report
Preparation.1! In addition, paragraph
(a)(6) requires a report on earthquake
hazards and engineering be included in
an application’s Exhibit E-1 12 and
paragraph (a)(7) requires that an
application include an Exhibit F, an
environmental report that complies with
§§380.3 and 380.12 of the
Commission’s regulations.13

5. Similarly, in part 157 of the
Commission’s regulations, which

615 U.S.C. 717f(c).

742 U.S.C. 4321 et seq; 15 U.S.C. 717n(b)(1).

815 U.S.C. 7170.

9 Applicants seeking authorization to construct
LNG terminals are required to comply with the
Commission’s pre-filing process prior to filing an
application with the Commission. Id. 717b-1(a); 18
CFR 157.21.

10 See 18 CFR 153.8(a)(5) and (6) and (a)(7)(i),
157.14(a)(7), 157.21, 380.3, 380.12.

11]d. §153.8(a)(5).

12]d. §153.8(a)(6).

131d. §153.8(a)(7)(i). See also id. §157.21
(requiring prospective applicants of LNG import or
export facilities to prepare an application that
contains the environmental information prescribed
in part 380).

pertains to applications for certificates
of public convenience and necessity for
the construction and operation of
facilities to provide interstate natural
gas transportation service under section
7 of the NGA, §157.14(a) sets forth the
exhibits that must accompany an NGA
section 7 application. Paragraph (a)(7)
requires the applicant to file an Exhibit
F—1, an environmental report that
complies with §§380.3 and 380.12 of
the Commission’s regulations.14

6. Section 380.3 establishes the
information that an applicant must file,
including information identified in
§380.12 and appendix A to part 380.1°
Section 380.12 identifies the content
requirements for each of the
environmental reports outlined in the
13 individual resource reports.16
Specifically, § 380.12(h)(5) requires a
report, in Resource Report 6 (Geological
Resources), on earthquake hazards and
engineering that conforms to NBSIR 84—
2833 if the applicant proposes to
construct and operate LNG facilities
located in zones 2, 3, or 4 of the UBC
map, or where there is potential for
surface faulting or liquefaction.?

7. Further, pursuant to § 380.12(0),
applicants must also prepare a report,
Resource Report 13, that contains
engineering and design material for the
proposed LNG facility.1® The
information provided in Resource
Report 13 is used to evaluate the
information provided in Resource
Report 11, which addresses the
potential hazard to the public from
failure of LNG facility components
resulting from accidents and natural
catastrophes, including seismic events,
the effects of these events on reliability,
and the procedures and design features
that have been used to reduce potential
failures. Section 380.12(0)(14) requires
an applicant to identify how it will
comply with the applicable U.S.
Department of Transportation (DOT)
regulations,? including its siting
requirements, the National Fire
Protection Association (NFPA) 59A LNG
Standards and, if applicable, U.S. Coast
Guard’s regulations 20 pertaining to
vapor dispersion calculations from LNG
spills over water.21 As with Resource

14]d. §157.14(a)(7).

15 Id. § 380.3(c)(2). Section 380.3(b) also requires
applicants to provide all necessary or relevant
information to the Commission and conduct studies
that the Commission staff has considered necessary
or relevant to determine the impact of the proposal
on the environment. Id. § 380.3(b)(1) and (2).

16 Id. § 380.12.

171d. § 380.12(h)(5).

18]d. § 380.12(0).

1949 CFR part 193.

2033 CFR part 127.

2118 CFR 380.12(0)(14).
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Report 6, applicants must provide
seismic information specified in NBSIR
84-2833 for LNG facilities that would be
located in zone 2, 3, or 4 of the UBC
map when preparing Resource Report
13.22

8. Appendix A to part 380
summarizes the minimum filing
requirements for these resource
reports.23 Failure to comply with these
minimum filing requirements can result
in rejection of the application.24

C. Outdated Technical Standards and
Legacy Reference in Regulations

9. As described above, both Resource
Reports 6 and 13 require information
based on the UBC map and NBSIR 84—
2833. The UBC map groups the country
into seismic risk classifications and
formalizes construction standards based
on those classifications. The last version
of the UBC was published in 1997 25 and
was subsequently replaced by the
International Code Council’s (ICC)
International Building Code (IBC), first
published in 2000.26 The IBC
incorporates the U.S. Geological
Survey’s Seismic Risk Map of Ground
Motions for the United States, seismic
design categories in the Structural
Engineering Institute (SEI) of the
American Society of Civil Engineers
(ASCE) 7, Minimum Design Loads and
Associated Criteria for Buildings and
Other Structures (ASCE 7),27 and
NEHRP’s Recommended Seismic

22 d. § 380.12(0)(15).

23 ]d. part 380, appendix A.

24]d. §§153.21, 157.8. Commission practice is to
issue data requests seeking to obtain missing
information before an application is rejected.

25 International Conference of Building Officials,
Dwelling Construction Under the Uniform Building
Code (1997 ed.).

26 The IBC was most recently revised in 2021 and
various editions are in use or have been adopted by
states, territories, and municipalities. See
International Code Council, International Codes,
https://codes.iccsafe.org/codes/i-codes;
International Code Council, International Building
Code Adoption Map, https://www.iccsafe.org/wp-
content/uploads/Code_Adoption_Maps.pdf
(published Oct. 19, 2000); see also Rossberg, J.,
Leon, R.T., Evolution of Codes in the USA, https://
www.nehrp.gov/pdf/UINR_2013_Rossberg_
Manuscript.pdf (detailing the historical changes to
structural design codes in the United States).

27 American Society of Civil Engineers, Release of
ASCE/SEI 7-22 Brings Important Changes to
Structural Loading Standard, Building Safety
Journal, International Code Council (Dec. 9, 2021),
https://www.iccsafe.org/building-safety-journal/bsj-
technical/release-of-asce-sei-7-22-brings-important-
changes-to-structural-loading-standard.

Additionally, we note that the National
Earthquake Hazards Reduction Program (NEHRP), a
Congressionally mandated, multi-agency
partnership, is actively engaged in revisions to
ASCE 7 and the IBC. NEHRP’s Recommended
Seismic Provisions for New Buildings and Other
Structures often serves as the basis for changes to
ASCE 7 and the IBC.

Provisions for New Buildings and Other
Structures.?8

10. Published in 1984, NBSIR 84—
2833 was intended to provide guidance
for applicants requesting Commission
authorization to construct LNG facilities
on how to investigate a site to obtain
geologic and seismic data for the
Commission’s seismic review of
proposed LNG facilities.29 It also
standardized the format for reporting
this data to the Commission.3° In light
of multiple revisions to DOT’s
minimum safety standards and NFPA
59A since 1984, NBSIR 84—-2833 no
longer serves as the most appropriate
guidance to help applicants prepare
resource reports for the Commission’s
review.

11. On January 23, 2007, the
Commission issued a draft document,
Seismic Design Guidelines and Data
Submittal Requirements for LNG
Facilities, to address the confusion
caused by these two outdated standards
by updating and replacing the
information in NBSIR 84-2833.31 The
Commission, however, never finalized
those guidelines.

12. On February 22, 2017, as part of
a larger effort to update its
environmental reporting guidance, the
Commission issued the 2017 Guidance,
recommending specific engineering-
design information, the level of detail,
and formatting that should be included
in applications to help Commission staff
evaluate and address a proposed
project’s potential safety and reliability
impacts.32 The 2017 Guidance updated
and clarified the level of detail and
format of the information needed for the
Commission’s evaluation of hazards
associated with proposed LNG facilities,
including information regarding how
accidents or natural catastrophes,
including seismic events, would affect a
proposed project’s safety and reliability
and whether the project’s engineering
design ensures adequate reliability and
safety.33 For example, the guidance
identified the types of natural hazards
that should be analyzed, the natural
hazard design investigations and design

28 The Commission has previously noted the
importance of referencing the IBC and ASCE 7
because engineers must be knowledgeable of both
the IBC and ASCE 7 to qualify as an engineer of
record under state professional engineering
requirements. See Background Section of the 2017
Guidance.

29 National Bureau of Standards, NBSIR 84-2833:
Data Requirements for the Seismic Review of LNG
Facilities 1 (June 1984), https://nvlpubs.nist.gov/
nistpubs/Legacy/IR/nbsir84-2833.pdf.

30Id.

31 Seismic Design Guidelines & Data Submittal
Requirements for LNG Facilities at ii (Jan. 23, 2007).

32 See 2017 Guidance at 1-1—1-2.

33 See Background Section of the 2017 Guidance.

forces that should be referenced, the
types of structures, systems, and
components that should be described,
and the types of diagrams and maps that
should be included. The 2017 Guidance
also recommended that applicants
design certain LNG structures, systems,
and components to be consistent with
the seismic requirements of the 2005
version of ASCE 7 to demonstrate that
their proposed projects would not have
a significant impact on public safety.34
The 2017 Guidance recommended other
evaluation and design measures for
other natural hazards based on the
regulatory requirements in § 380.12,
DOT’s regulations in 49 CFR part 193,
and other best practices.3°

D. Governmental Accountability Office’s
Report

13. On August 6, 2020, the U.S.
Government Accountability Office
(GAQ) issued a report recommending
that the Commission update part 153 of
its regulations because they incorporate
the outdated technical standard NBSIR
84-2833 and UBC.36 The GAO noted
that the Commission issued the 2017
Guidance and the draft 2007 Guidelines
to address applicants’ confusion, but,
because guidance documents are not
binding, it recommended that the
Commission review its regulations for
outdated technical standards and
update them accordingly so as to avoid
confusing the public about current
regulatory requirements.3”

E. Notice of Proposed Rulemaking

14. On November 17, 2022, the
Commission issued a notice of proposed
rulemaking (NOPR) proposing to revise
the Commission’s regulations as
described in this final rule.38 The Center
for LNG (CLNG) and American
Petroleum Institute (API) (together,
commenters) filed a timely joint
comment.39 As discussed below, the
Commission considered the comment in
preparing the final rule.

II. Discussion

15. The current rulemaking clarifies
and updates the informational
requirements in the Commission’s

34]d.

35 Id. and 13-94 (listing certain good engineering
practices).

36 See U.S. Gov’'t Accountability Office, Natural
Gas Exports: Updated Guidance and Regulations
Could Improve Facility Permitting Processes 28 and
Appendix II (Aug. 2020) (GAO Report), https://
www.gao.gov/products/gao-20-619.

37]d. at 28-29, n.47.

38 Updating Reguls. for Engineering and Design
Materials for Liquefied Nat. Gas Facilities Related
to Potential Impacts Caused by Nat. Hazards, 87 FR
72906 (Nov. 28, 2022), 181 FERC {61,142 (2022).

39 CLNG and API Jan. 27, 2023 Comment.


https://www.iccsafe.org/wp-content/uploads/Code_Adoption_Maps.pdf
https://www.iccsafe.org/wp-content/uploads/Code_Adoption_Maps.pdf
https://www.nehrp.gov/pdf/UJNR_2013_Rossberg_Manuscript.pdf
https://www.nehrp.gov/pdf/UJNR_2013_Rossberg_Manuscript.pdf
https://www.nehrp.gov/pdf/UJNR_2013_Rossberg_Manuscript.pdf
https://nvlpubs.nist.gov/nistpubs/Legacy/IR/nbsir84-2833.pdf
https://nvlpubs.nist.gov/nistpubs/Legacy/IR/nbsir84-2833.pdf
https://www.gao.gov/products/gao-20-619
https://www.gao.gov/products/gao-20-619
https://codes.iccsafe.org/codes/i-codes
https://www.iccsafe.org/building-safety-journal/bsj-technical/release-of-asce-sei-7-22-brings-important-changes-to-structural-loading-standard
https://www.iccsafe.org/building-safety-journal/bsj-technical/release-of-asce-sei-7-22-brings-important-changes-to-structural-loading-standard
https://www.iccsafe.org/building-safety-journal/bsj-technical/release-of-asce-sei-7-22-brings-important-changes-to-structural-loading-standard

74036

Federal Register/Vol. 88, No. 208/ Monday, October 30, 2023 /Rules and Regulations

regulations by codifying the current
practice for processing NGA section 3
and 7 applications. As a brief overview
of the Commission’s practice, once an
applicant files an application,
Commission staff reviews it to ensure
that it contains all the information
required by the regulations. If the
application is deficient, Commission
staff issues requests for information to
supplement the application. Once the
application is complete, Commission
staff then discloses to the public and the
Commissioners in the NEPA document
staff’s analysis of the proposal’s
environmental, engineering, and safety
effects. The environmental document
includes Commission staff’s
recommendations related to the
construction and operation of the
project,20 including measures to
mitigate adverse effects.4? If the
Commission approves the application,
the Commission’s oversight of the
project continues through final design,
construction, commissioning, and
operation of the project to ensure that
the project has complied with the terms
and conditions 42 of the Commission’s
authorization order.43

16. As the Commission has previously
explained, applications that follow the
same format result in a more
expeditious Commission review and
processing of applications.#¢ When an
application lacks the information
necessary for the Commission to review
a proposal’s potential impacts on the
environment, public safety, or
reliability, the Commission’s review is
delayed until the Commission obtains
the missing information.4® The

40 Commission staff relies on performance and
risk-based principles as part of its review to craft
conditions related to the construction and operation
of the proposed LNG facility.

41 See, e.g., Final EIS for Texas LNG Project
(CP16-116) (issued Mar. 15, 2019); Final EIS for Rio
Grande LNG Project (CP16—455) (issued Apr. 26,
2019).

42 See 15 U.S.C. 717b(a), 717b(e)(3)(A), 7171(e)
(authorizing the Commission to include terms and
conditions to our authorization orders).

43 See 15 U.S.C. 717b(a) (authorizing the
Commission to issue supplemental orders as the
Commission may find necessary or appropriate).

44 See Revision of the Commission’s Reguls.
Under the Nat. Gas Act, FERC Stats. & Regs.
932,535, at 33,524 (1998) (cross-referenced at 84
FERG {61,345) (Order No. 603 NOPR). Although
Order No. 603 focused on NGA section 7
applications, the order changed the informational
requirements for environmental reports in part 153
so that they comport with the requirements in part
157. Id. at 33,527-28.

45 See id. at 33,525 (stating “[a]n incomplete filing
necessitates time consuming staff data requests.
However, the more complete the environmental
information is at the time of filing, the more
expeditiously the Commission can process the
application.”). See also 18 CFR 153.21(b) (rejection
of applications filed under part 153); 18 CFR 157.8
(rejection of applications filed under part 157).

Commission has previously taken steps
to clarify its regulations to reduce
applicants’ uncertainty when outdated
Commission regulations were
contributing to applicants’ confusion
about the Commission’s practice or
informational requirements.#¢ The
purpose of codifying an existing
practice is “to provide better guidance
to the regulated industry on what the
Commission needs for its environmental
analysis” and “when the information
should be provided.” 47 As a result of
this rulemaking, the Commission will be
able to more “quickly process
applications in a way that protects the
environment and ensures the procedural
requirements of NEPA are met,” 48 as
well as ensure the proposed LNG
facilities will be constructed and
operated in a safe and reliable manner.

A. This Rulemaking Complies With the
National Technology Transfer and
Advancement Act of 1995

17. The commenters recommend that
the Commission identify and use
appropriate voluntary consensus
standards in lieu of codifying the
practices outlined in the Commission’s
2017 Guidance but do not identify or
recommend any specific standard that
would be appropriate.49

18. Section 12(d) of the NTTAA 50
requires all Federal agencies and
departments to use technical standards
that are developed or adopted by
voluntary consensus standard bodies 51
to carry out policy objectives or
activities determined by the agencies
and departments unless using such a
standard is inconsistent with applicable
law or otherwise impractical.52 The use

46 See Order No. 603 NOPR, FERC Stats. & Regs.
{32,535 at 33,525 (explaining that “conducting the
environmental review is the most time consuming
part of the certificate process. The Commission
believes this is the result of several factors. First,
too often pipelines are filing minimal information
with the intention of filing the missing information
at some later date . . . Further, applicants may be
unsure of what is needed because many of the
Commission’s environmental regulations dealing
with pipeline projects are either outdated, found in
several parts of the CFR, or, in the case of the
environmental report, as stated, replaced in current
practice by a preferred format that does not appear
anywhere in the regulations.”).

471d.

48]d.

49 See CLNG and API Jan. 27, 2023 Comment at
2.

50 Public Law 104-113, 12(d), 110 Stat. 775
(1996).

51 A voluntary consensus standard body is a type
of association, organization, or technical society
that plans, develops, establishes, or coordinates
voluntary consensus standards using a voluntary
consensus standards development process that
includes following attributes or elements: openness,
balance, due process, appeals process, and
consensus. Revised OMB Circular A-119, 2(e).

5215 U.S.C. 272 note. OMB further establishes
factors for agencies to consider when deciding to

of a voluntary consensus standard
would be impractical, for example, if it
would not be effective at meeting an
agency’s regulatory or program needs.53
Moreover, there may be instances where
a suitable voluntary consensus standard
does not exist.># In either instance, an
agency is permitted to use another
standard other than a voluntary
consensus standard.>5

19. The final rule does not adopt
voluntary consensus standards related
to natural hazard evaluation and design
criteria for LNG structures, systems, and
components because adopting such
standards would be impractical. The
Commission’s evaluation and analysis
of LNG applications, which propose
technically diverse types of facilities,
must consider the unique locations that
the LNG facilities will be sited,
constructed, and operated. Over 2,500
standards exist that could be applicable
to an LNG structure, system, or
component.5¢ No one standard would
apply to every application that the
Commission reviews. Likewise, no
individual application would be subject
to every standard. To ensure that all
types of proposals are covered by a
standard would require that the
Commission codify every potential
consensus standard that could apply in
its various LNG proceedings. Such an
effort would be infeasible and would
confuse applicants about which
standards the Commission expects them
to apply to their proposal.

20. Moreover, although some
standards set criteria for the siting,
design, construction, operation, and
maintenance of LNG facilities, they
often do not sufficiently detail the
engineering information needed in an
application to allow the Commission to

use a standard, including the nature of the agency’s
statutory mandate and the consistency of the
standard with that mandate; the level of protection
the standard provides or is expected to provide for
public health, welfare, safety, and the environment;
and the clarity and detail of the standard’s
language. Revised OMB Circular A-119 at 17-18.

53Revised OMB Circular A-119 at 4, 19-20. OMB
further includes in the definition of impractical
circumstances in which the use of a voluntary
consensus standard would be infeasible,
inadequate, ineffectual, or inefficient, or less useful
than the use of another standard. Id. at 20.

54]d. at 20.

55 See 15 U.S.C. 272 note; Revised OMB Circular
A-119 at 20. When an agency uses a government-
unique standard in lieu of a voluntary consensus
standard, it must submit a report explaining its
reason to OMB through NIST. We intend to submit
the report for this rulemaking to NIST before
December 31, as directed by OMB.

56 For example, approximately 50 recent LNG
applications filed with the Commission reference
approximately 2,500 individual applicable codes
and standards. On average, an application
references nearly 400 codes and standards. On the
margins, applications have ranged from less than 10
to more than 1,000 proposed codes and standards.
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fully assess the reliability and safety of
the LNG facilities. As a result, the lack
of detail has led to applicants applying
these standards inconsistently.5”

21. The Commission’s practice,
informed by the 2017 Guidance, has
been to clarify that, when applicants
prepare Resource Report 13, they should
provide certain specific information
regarding the engineering of the
proposed LNG facilities. This
information includes identifying
applicable Federal regulations,
proposed codes and standards, as well
as additional information on the
proposed siting, design, construction,
and operation. By having the applicants
identify all Federal regulations, codes,
and standards that apply to their
project-specific and site-specific
proposal, the Commission is then able
to evaluate applications for LNG
facilities on a case-by-case basis,
determine and evaluate the Federal
regulations, codes, and standards that
apply (including any voluntary
consensus standards that are adopted
into those regulations). Based on the
information, the Commission could
more effectively coordinate with other
Federal agencies with jurisdiction over
the proposal, evaluate whether the
identified regulations, codes, and
standards contain informational gaps,
and recommend modifications or
conditions that should be included in
the Commission’s authorization based
on the proposed LNG facilities and
layers of protection %8 that would reduce

57 NFPA 59A (2001 edition), for example, requires
geotechnical investigations and testing to address
subsurface behavior caused by loads induced by
LNG structures, systems, and components. The
standard, however, does not detail the parameters
of the geotechnical investigations and testing.
Specifically, it does not identify the locations and
types of subsurface investigations that should be
performed, including the number, location, spacing,
cross-sections, and depths of in-situ tests or the
number and types of laboratory tests performed.
Investigations, in-situ tests, and laboratory tests are
dictated by site of the LNG facility and are
necessary to describe the subsurface conditions
used to determine the design of the foundations.

ASCE 7-22 (2022 edition) is another example.
ASCE 7-22 provides general requirements for
buildings, other structures, and their nonstructural
components that are subject to building code
requirements, but how the ASCE 7-22 requirements
apply to industrial facilities, such as LNG facilities,
are less clear. For example, it does not define or
consider the loads of equipment used during
construction and operation and their effect on
structures, systems, and components at industrial
facilities (such as the dynamic loading from
movement of construction equipment over below
ground structures, systems, and components (e.g.,
buried pipelines or piping)).

58 Layers of protection is a method to analyze the
effectiveness of independent parts of a system’s
design to protect or mitigate the harms caused by
an event. Layers of protection typically include a
facility design that prevents hazardous events,
control systems, safety instrumented prevention

the risk of adverse effects to the public
and the environment and reliability.59

22. For these reasons, we elect to
codify the Commission’s practice of
obtaining information necessary for it to
fulfill its regulatory mission in lieu of
using a voluntary consensus standard,
as permitted by the NTTAA.

B. Final Rule Further Clarifies Certain
Terms

23. The commenters request
clarification about the following terms
undefined in the NOPR: (i) ‘“‘structures,
systems, and components;” (ii)
“associated safety related structures,
systems, and components;” (iii)
“applicable codes and standards;” and
(iv) “generally accepted codes,
standards, and specifications.” 60 To
prevent confusion, they recommend that
the final rule define these terms and
identify which codes and standards
should be incorporated by reference into
the Commission’s regulations.6?

24. We find no need to codify a
definition for these terms but provide
additional clarification below. When
interpreting commonly used terms, such
as “‘structures, systems, and
components” and ‘“generally accepted,”
applicants should exercise the
professional standard of care that is
expected of engineers.52 ““Structures,
systems, and components” is a common
engineering term used in connection
with engineering design of complex
systems, including LNG facilities.®3 In

systems, physical protection systems, site security
measures for controlling access to the plant, and
onsite and offsite emergency response.

59 See section 11.4 of 2017 Guidance.

60 CLNG and API Jan 27, 2023 Comment at 2.

61]d.

62 See, e.g., 18 CFR 12.5 (the Commission expects
a hydropower licensee or applicant to “‘use sound
and prudent engineering practices in any action
relating to the design, construction, operation,
maintenance, use, repair, or modification of a water
power project or project works”). The Commission’s
expectations are consistent with the expectations of
other Federal agencies. See, e.g., 49 CFR 193.2605
(DOT requires “[e]ach operator [. . .] determine
and perform, consistent with generally accepted
engineering practice”); 29 CFR 1910.119(d)(3)(ii)
(the Occupational Safety and Health Administration
requires “inspection and testing procedures [. . .]
follow recognized and generally accepted good
engineering practices”); 40 CFR 68.48(b) (the
Environmental Protection Agency requires owners
or operators of certain facilities that use and
distribute hazardous chemicals ‘‘to ensure that the
process is designed in compliance with recognized
and generally accepted good engineering
practices”).

63 We recognize that Federal agencies that share
the responsibility of regulating LNG facilities may
have different codified definitions for structures,
systems, or components, determined by their own
regulatory needs and statutory authorities. See, e.g.,
49 CFR 193.2007 (DOT defines “component” as
“any part, or system of parts functioning as a unit,
including, but not limited to, piping, processing
equipment, containers, control devices,

general, structures provide structural
support of loads. Examples include free-
standing LNG storage tanks, free-
standing equipment, pipe racks,
buildings, and dikes, including their
foundations. Systems are generally a
collection of components that together
perform a function. Examples include
tank systems, transfer systems, firewater
systems, electrical systems, and
instrument and control systems.
Components are equipment, or parts of
equipment, that constitute pieces of
larger systems. Examples include
pumps, valves, and piping. The
Commission’s 2017 Guidance also
clarifies certain structures, systems, and
components.54

25. Structures, systems, and
components that are “associated” with
safety depend on context, such as the
structure, system, or component’s
purpose and the characteristics of the
surrounding area. Generally, a structure,
system, or component that is
“associated”” with safety would be one
that provides a layer of protection that
the LNG operator relies on to prevent or
reduce the likelihood of failure of a
particular structure, system, or
component, or limit, mitigate, or reduce
the consequences of a failure. An
example of system associated with
safety is a firewater system because it is
used to prevent failure of structures,
systems, or components within the
overall LNG plant, when exposed to a
potential fire (e.g., pipe rack failure,
pressure vessel burst, boiling liquid
expanding vapor explosion). Other
examples include security systems, such
as emergency lighting, including the
emergency backup power generators
and fuel supply, that reduce the
likelihood of an intentional act that
could result in failure of structures,
systems, or components; and dikes that
are used to contain spills from an LNG
storage tank to limit the pool spread and
reduce the consequences from
subsequent dispersion of flammable
vapors and fire impacts.65 As noted

impounding systems, lighting, security devices, fire
control equipment, and communication equipment,
whose integrity or reliability is necessary to
maintain safety in controlling, processing, or
containing a hazardous fluid”’). Once the final rule
becomes effective, new § 380.12(0)(14) will require
prospective applicants and applicants to identify
the regulations applicable to their proposal and
explain how their proposal complies with them.

64 See, e.g., section 13.3.1 of the 2017 Guidance
(Earthquake design conditions) and Att. 4 of the
2017 Guidance (Sample Categorization of LNG
structures, Components, and Systems).

65 The list of examples here is not intended to be
exhaustive or capture the full scope of structures,
systems, or components associated with safety.
There may also be less critical systems that are
associated with safety, such as instrument air

Continued
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earlier, when interpreting terms,
applicants should exercise the
professional standard of care that is
expected of engineers.

26. With regard to “applicable” codes
and standards, the applicability of the
code or standard is informed by the
context of the sentence and paragraph.
For instance, new § 380.12(0)(15)(1)(B)
requires Resource Report 13 to include
“[t]he design classification for each
structure, system, and component in
accordance with all applicable federal,
state, and local requirements and
applicable codes and standards.” The
“applicable” codes and standards, in
this context, refers to codes and
standards that have requirements for
design classification of structures,
systems, and components. The
applicable Federal regulations may also
inform the applicability of codes and
standards.

27. It is worth noting that the final
rule does not make the Commission’s
2017 Guidance obsolete. Even after the
final rule becomes effective, prospective
applicants and applicants are still
advised to refer to guidance to
understand the Commission’s
expectations for informational and
formatting requirements under our
regulations. If the Commission finds
that certain terms continue to confuse
applicants, which in turn may delay the
Commission’s review of their
applications, the Commission will issue
guidance to provide further assistance.

C. Final Rule Has No Retroactive Effect

28. The commenters seek clarity that
the requirements in the final rule will
not be retroactively applied to existing
jurisdictional LNG facilities.6¢ They are
concerned that existing operators who
file an application or request
Commission approval to modify
operations, expand, or add equipment to
their LNG facilities would be required to
upgrade or retrofit the existing facility to
comply with the new requirements.57
To help avoid confusion, they
recommend that we amend parts 153,
157, and 380 by adding a new
applicability section that states the new
requirements do not apply to existing
LNG facilities authorized before the
effective date of the final rule.68

29. We decline to adopt commenters’
recommendation because § 380.12(o)

systems that are used to control pneumatic (air)
operated valves that can fail even when they are set
in a safe position because of loss of instrument air,
and valves and associated electrical cabling that are
fire-rated to prevent spurious maloperation. The
2017 Guidance provides more examples. See 2017
Guidance, Attachment 4.

66 CLNG and API Jan 27, 2023 Comment at 3.

67 Id.

68 Id. at 3.

already specifies the applicability of the
content and formatting requirements for
Resource Report 13. It plainly states that
the “report is required for construction
of new [LNG] facilities, or the
recommissioning of existing LNG
facilities.”” 69 Therefore, the
requirements in new § 380.12(0)(14)
would apply only to applicants who file
an application to construct new LNG
facilities or recommission existing LNG
facilities once the final rule is
effective.”0 Adding a new applicability
section would be redundant and
unnecessary.

D. Regulatory Burden Analysis Is
Sufficient

30. The commenters recommend that
the final rule compare the regulatory
burden of final rule with the existing
regulatory burden. They identify one
new requirement that they assert could
introduce a new burden. The NOPR
proposes in new
§380.12(0)(15)(iii)(A)(22) that
applicants are required to describe the
proposed LNG facility’s seismic
monitoring system, which includes a
minimum of one triaxial ground motion
recorder installed to register the free-
field ground motion and additional
triaxial ground motion recorders on
each LNG tank system foundation, LNG
tank roof, and associated safety related
structures, systems, and components.
They argue that the term ‘“‘associated
safety related structure, systems, and
components” is vague and that it is
unclear how many ground motion
recorders would be required. The
commenters add that applicable codes
and standards, such as American
Concrete Institute Code 376-11, Code
Requirements for Design and
Construction of Concrete Structures for
Containment of Refrigerated Liquefied
Gases,”* do not require accelerometers
for LNG tanks with Safe Shutdown
Earthquake (SSE) peak ground
accelerations less than 0.1 gravity. If the
final rule requires accelerometers for
such LNG tanks and associated systems,
structures, and components, it would
constitute a new regulatory burden,
which the commenters oppose.72

6918 CFR 380.12(0) (emphasis added).

70 With respect to applications that are still
pending Commission approval when the final rule
becomes effective, to the extent that these
applications are not already consistent with the
final rule, the Commission will not require these
applicants to amend their applications to comport
with the new requirements in this final rule.

71The code provides minimum design and
construction requirements for reinforced concrete
and prestressed structures for the storage and
containment of refrigerated liquefied gases.

721d. at 3-4.

31. We do not anticipate that
compliance with this rule will alter
current practice. With respect to new
§380.12(0)(15)(iii)(A)(22), contrary to
the commenters’ argument, the new
regulation does not require that LNG
facilities have a certain number of
seismic monitoring systems or
accelerometers. The new requirement,
which implements the seismic
monitoring system recommendations in
the 2017 Guidance, requires only that
Resource Report 13 describe how the
proposed seismic monitoring system
would be designed in accordance with
all applicable Federal requirements and
applicable codes and standards.
Nevertheless, the final rule replaces “a
minimum of one” with “any” in new
§380.12(0)(15)(iii)(A)(22) to avoid
unnecessary confusion about whether
the final rule establishes a specific
number of triaxial ground motion
recorders. In terms of where the seismic
monitoring equipment are required to be
located, the new section does not
require anything other than a
description of what the applicant
proposes, which should follow the
requirements under Federal
requirements and applicable codes and
standards. If the Commission
determines that the specifics of the
proposal require additional seismic
monitors to ensure safety and reliability,
the order authorizing the application
would include such a condition.

32. The commenters contend that the
final rule will eliminate the flexibility
that is purportedly in the 2017
Guidance, which allows applicants to
exercise alternative approaches to
prepare seismic information.?3 They
quote NBSIR 84-2833 for support:
“However, if an applicant believes that
the particular seismology and geology of
a site indicate that some of the
information identified in this report
need not be provided, that information
should be identified in the application,
and supporting rationale or data to
justify clearly such departures should be
presented.” 74

33. The commenters are mistaken.
The flexibilities in the 2017 Guidance
are preserved by its codification in this
rulemaking. The final rule does not
enumerate specific Federal regulations
or codes or standards that applicants
must apply to the safe and reliable
design, construction, operation, and
maintenance of jurisdictional LNG
facilities. Instead, consistent with the
2017 Guidance and the Commission’s
practice, the final rule instructs
applicants to identify all applicable

73 CLNG and API Jan. 27, 2023 Comment at 4.
74]d. at 4 (quoting NBSIR 84-2833 at 1).
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Federal regulations, including codes
and standards when preparing their
application, and to explain how their
proposal would comply with these
regulations and requirements.”> To the
extent that applicants currently identify
information that is not necessary in a
geotechnical report based on the
seismology and geology of the proposed
site, applicants are free to continue to
identify the unnecessary information
and provide an explanation or rationale
for their decision. The Commission
would review the information that is
provided in Resource Report 13 and
coordinate with other Federal agencies
with jurisdiction over the proposed LNG
facility to ensure that there is sufficient
information to assist in the public safety
and reliability review of the proposals.
Further, if the Commission finds the
application contains insufficient
information based on applicable
regulations, codes and standards, or is
unable to demonstrate that their
proposed facilities would be sited,
designed, constructed, and operated
safely and reliably, the Commission may
issue data requests for further
information or clarification.

E. Section-by-Section Discussion of
Changes to Parts 153 and 380

34. Section 153.2 defines terms used
in part 153 and paragraph (b) defines
the NBSIR as National Bureau of
Standards Information Report. Because
NBSIR is outdated and the National
Bureau of Standards has been renamed
the National Institute of Standards and
Technology, the final rule deletes
existing § 153.2(b).

35. Section 153.8 identifies the
exhibits required to accompany an
application filed under section 3 of the
NGA. Existing paragraph (a)(6)
references outdated NBSIR 84-2833 and
the UBC map related to preparing a
report on earthquake hazards and
engineering materials. The final rule
deletes this paragraph and codifies in its
place the relevant recommendations

75 See, e.g., 18 CFR 380.12(0)(14) (to be codified).
The identify-and-explain approach is commonplace
in the Commission’s existing LNG regulations, such
as 18 CFR 380.12(0)(13) (“Provide a list of all
permits or approvals from local, state, Federal, or
Native American groups or Indian agencies required
prior to and during construction of the plant, and
the status of each, including the date filed, the date
issued, and any known obstacles to approval.
Include a description of data records required for
submission to such agencies and transcripts of any
public hearings by such agencies. Also provide
copies of any correspondence relating to the actions
by all, or any, of these agencies regarding all
required approvals.”); Id. § 50.5(e)(6) (requiring a
similar list with regard to applicants seeking to
initiate a pre-filing proceeding site new
transmission facilities); Id. § 5.6(a) (mandating a
similar requirement with regard to pre-application
documents for certain hydropower projects).

from the Commission’s 2017 Guidance
in new § 380.12(0)(15).76 Since
paragraph 4 of the section entitled
“Resource Report 6—Geological
Resources in Appendix A to Part 380—
Minimum Filing Requirements for
Environmental Reports Under the NGA”
references the now-removed
§153.8(a)(6), the final rule also removes
this paragraph.

36. Part 380 of the Commission’s
regulations implement NEPA. For the
same reason as deleting existing
§153.8(a)(6), the final rule deletes
paragraph (h)(5) of 380.12 about
preparing Resource Report 6. The final
rule also removes paragraph (0)(15) and
replaces it with recommendations from
the 2017 Guidance. Specifically, new
§380.12(0)(15)(i) requires applicants to
provide general site-specific engineering
information used in the geotechnical
and structural design of all structures,
systems, and components. This
information would address occupancy
and risk categorization, clarify an
applicant’s interpretation of risk and
reliability tolerances, ensure an
application discusses how the project
design would withstand load
combinations, and ensure that an
applicant’s selection of risk
categorizations and associated mean
recurrence intervals to withstand
natural hazards adequately address
public safety impacts.

37. Similarly, new § 380.12(0)(15)(ii)
requires applicants to provide
geotechnical information needed to
address the subsurface behavior from
loads induced by structures, systems,
and components for LNG projects. This
section addresses the scope of
investigations needed to identify safety
concerns and mitigative measures and
replaces the scope of information that
was previously required by the outdated
standards.

38. Finally, new § 380.12(0)(15)(iii)
requires applicants to provide
information related to the facility’s
ability to withstand certain natural
hazards, such as seismic events, floods,
and hurricanes, and aligns with
Commission staff’s current guidance to
applicants, as well as those adopted in
certain Federal regulations (including
the Commission’s existing § 380.12(m),
and applicable codes and standards
such as NFPA 59A, ASCE 7, and the
IBC).

39. Although not proposed in the
NOPR, the final rule also revises
existing § 380.12(0)(12), which currently
requires only that Resource Report 13
identify codes and standards related to

76 Id. § 153.8(a)(7) contains an errant “(i)”

designation, which this final rule removes.

siting of a proposed LNG plant and
marine terminal, if applicable. Because
the Commission’s authority is to ensure
public safety and reliability of proposed
LNG facilities not only during siting of
the facilities but also during
construction and operations of those
facilities, the final rule revises existing
§380.12(0)(12) so that Resource Report
13 would now include identification of
codes and standards for the design,
construction, testing, monitoring,
operation, and maintenance of the LNG
facility in addition to identification of
codes and standards for siting.7?

40. With respect to § 380.12(0)(14), it
currently requires applicants to identify
how they would comply with an
unspecified edition of NFPA 59A, part
193 of the DOT’s regulations, and part
127 of the Coast Guard’s regulations.
Not all LNG facilities under the
Commission’s jurisdiction, however, are
required to meet the design criteria
specified in NFPA 59A, DOT’s
regulations, or Coast Guard regulations.
Instead, they may be subject to other
Federal regulations, such as the
Environmental Protection Agency’s
regulations pertaining to its chemical
accidental prevention program (40 CFR
part 68) or the Occupational Safety and
Health Administration’s regulations
regarding the safe management of highly
hazardous chemicals (29 CFR 1910.119).
To prevent confusion about the
informational requirements that the
Commission applies to its review of
applications for the construction and
operation of LNG facilities, the final rule
modifies § 380.12(0)(14) by requiring
applicants to identify all Federal
regulations and requirements that apply
to the siting, design, construction,
testing, monitoring, operation, and
maintenance of the proposed project
and demonstrate how the proposed
project will, at a minimum, comply with
all applicable Federal requirements and
applicable codes and standards.

77 This revision to § 380.12(0)(12) is consistent
with the stated purpose of the NOPR, which is to
update the information requirements related to
filing an application to site, construct, expand, or
operate an LNG terminal under section 3 of the
NGA or construct or operate an LNG facility under
section 7 of the NGA. See NOPR, 181 FERC {61,142
at P 1 & Summary. The NOPR discussed the need
to clarify the use of standards related to our
oversight of jurisdictional activities beyond the
design of LNG facilities. See, e.g., id. PP 1, 2-6, 12,
19. It reasonably follows that applicants should
identify all standards and codes that apply to the
LNG components, not only those that relate to
design, in order for the Commission to ensure that
the LNG facilities, once approved, are constructed
and operated in accordance with the Commission-
approved designs.
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IIL. Regulatory Requirements
A. Information Collection Statement

41. The information collection
requirements contained in this final rule
are subject to review by the OMB under
the Paperwork Reduction Act of 1995.78
OMB’s regulations require approval of
certain information collection
requirements imposed by agency
rules.”® Upon approval of a collection of
information, OMB will assign an OMB
control number and an expiration date.
Respondents subject to the filing
requirements of a rule will not be
penalized for failing to respond to the
collection of information unless the
collection of information displays a
valid OMB control number.

42. This final rule removes references
to a legacy agency and two outdated
technical standards for seismic hazard
evaluations and seismic design criteria
for LNG facilities and codifies certain
existing practices concerning natural
hazard evaluations and design for LNG
facilities contained in the Commission’s
2017 Guidance. The final rule modifies
certain reporting and recordkeeping
requirements included in FERC-537
(OMB Control No. 1902-0060), FERC—
539 (OMB Control No. 1902-0062), and
FERC-577 (OMB Control No. 1902—
0128).80

43. Interested persons may obtain
information on the reporting
requirements by contacting Ellen
Brown, Office of the Executive Director,
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426 by email (DataClearance@
ferc.gov) or phone (202) 502—8663.

44. Title: FERC-537 (Gas Pipeline
Certificates: Construction, Acquisition,
and Abandonment).

Action: Revisions of information
collection FERC-537.

OMB Control No.: 1902—-0060.

Respondents: Natural gas companies.

Frequency of Information Collection:
Ongoing.

Abstract: The final rule requires
prospective applicants and applicants to
provide engineering and design
materials related to natural hazards to
comport with the Commission’s current
practice of processing section 7
applications related to LNG facilities.

Necessity of Information: The
revisions are intended to update the
currency of the Commission’s
regulations and reduce confusion
related the preparation and filing of
applications to site, design, construct,
operate, or modify LNG facilities used
in interstate commerce. The revised
regulations affect only entities that file
applications with the Commission for
jurisdictional LNG facilities and do not

increase or decrease the recently
approved burden on respondents since
the final rule codifies the Commission’s
existing practices.8?

45. Title: FERC-539 (Gas Pipeline
Certificate: Import/Export of LNG).

Action: Revisions of information
collection FERC-539.

OMB Control No.: 1902—0062.

Respondents: Natural gas companies
seeking to import and/or export LNG.

Frequency of Information Collection:
Ongoing.

Abstract: The final rule requires
prospective applicants and applicants to
provide engineering and design
materials related to natural hazards to
comport with the Commission’s current
practice of processing section 3
applications related to LNG facilities.

Necessity of Information: The
revisions are intended to update the
currency of the Commission’s
regulations and reduce confusion
related the preparation and filing of
applications to site, design, construct,
operate, or modify facilities for the
import or export of LNG. The revised
regulations affect only entities that file
applications with the Commission for
LNG facilities.

46. The estimated burdens for FERC—
539, because of the final rule in RM22-
8-000, are as follows:

Average burden
Total annual
Number of hours & average Cost per
Number of respondents responses per I,?trae'smé?sbeesr cost 82 per tg't‘gldgﬂnm%lfrgoi‘t respondent
respondent P response ) $)
(1) () M *@=0 (4) (3) "4 =05 (8) + (1) = (6)
B bbb 2 12 | 15 hours; $1,305 ....... 180 hours; $15,660 ... $2,610

47. Title: FERC-577 (LNG Facilities:
Environmental Review and
Compliance).

Action: Revisions of information
collection FERC-577.

OMB Control No.: 1902—0128.

Respondents: Natural gas companies
seeking authorization to site, design,
construct, operate, or modify LNG
facilities.

Frequency of Information: Ongoing.

Abstract: The final rule requires
prospective applicants and applicants,
filing an application pursuant to

7844 U.S.C. 3507(d).

795 CFR 1320.11.

80In the proposed rule, the Commission used
FERC-539A & FERC-577A as temporary
placeholder designations for the purposes of this
rulemaking. The permanent designations (i.e.,
FERC-539 and FERC-577) were pending renewal at
OMB, and no more than one information collection
may be pending at OMB at one time. At present,

sections 3 or 7 of the NGA, to provide
engineering and design materials related
to natural hazards to comport with the
Commission’s current practice of
processing environmental reports filed
pursuant to part 380 of the
Commission’s regulations.

Necessity of Information: The
revisions are intended to update the
currency of the Commission’s
regulations and reduce confusion
related the preparation and filing of
applications to site, design, construct,
operate, or modify LNG facilities. To

FERC-539 and FERC-577 are available so the final
rule references these OMB control numbers.

81 See Order No. 603 NOPR, FERC Stats. & Regs.
32,535 at 33,526 (in a similar rulemaking in which
the Commission codified existing practice for
reviewing environmental reports, the Commission
noted “that the proposed changes to the
environmental regulations discussed above do not
change the filing requirements burden on the

facilitate the Commission’s review of
these applications, applicants are
required to also file resource reports
detailing engineering and design
materials to assist the Commission’s
understanding of the LNG facility’s
impact on the environment, safety,
security, and reliability. The revised
regulations affect only entities that file
applications with the Commission for
LNG facilities.

48. The estimated burdens for FERC—
577, because of the final rule in RM22—
8-000, are as follows:

pipeline. They simply codify existing standard
practice to help expedite the environmental review
process.”).

82 The Commission staff estimates that industry is
similarly situated in terms of hourly cost (for wages
plus benefits). Based on the Commission’s FY
(Fiscal Year) 2021 average cost (for wages plus
benefits), $87.00/hour is used.
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Average burden hours
Total annual burden Cost per
Number of re';lucr;r]ggrsmer Total number & averg;g%::st per hours & total annual cost respondent
respondents re‘; Ondeﬁt of responses % (%) (%)
p (rounded) (rounded) (rounded)
(1) @ M*@=0) 4 (3) " (4)=(5) (6) + (1) = (6)
<SOSR 16 96 | 193.52 hours; $17,610.32 ...... 18,578 hours; $1,690,591 ...... $281,765

The Commission has reviewed the
proposed revisions and has determined
that they are necessary. These
requirements conform to the
Commission’s need to ensure public
safety, secure jurisdictional
infrastructure, and enhance efficient
information collection, communication,
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that
there is specific, objective support for
the burden estimates associated with the
information collection requirements for
FERC-537, FERC-539, and FERC-577.

B. Environmental Analysis

49. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant effect on the human
environment.83 Excluded from this
requirement are rules that are clarifying,
corrective, or procedural, or that do not
substantially change the effect of
legislation or the regulations being
amended.84 This final rule revises the
filing requirements for new or
recommissioned existing LNG facilities
by deleting references to a legacy agency
and two outdated technical standards.
Because this rule is corrective, aligns
the Commission’s regulations with the
Commission’s current practice, and does
not substantially change the effect of the
regulations being amended, preparation
of an Environmental Assessment or
Environmental Impact Statement is not
required.

C. Regulatory Flexibility Act
Certification

50. The Regulatory Flexibility Act of
1980 (RFA) 85 generally requires a
description and analysis of rules that
will have significant economic impact
on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
arule and minimize any significant
economic impact on a substantial

83 Reguls. Implementing the Nat’l Env’l Policy Act
of 1969, Order No. 486, FERC Stats. & Regs.
930,783 (1987) (cross-referenced at 41 FERC
161,284).

8418 CFR 380.4(a)(2)(ii).

855 UU.S.C. 601-612.

number of small entities.8¢ In lieu of
preparing a regulatory flexibility
analysis, an agency may certify that a
rule will not have a significant
economic impact on a substantial
number of small entities.87

51. The Small Business
Administration’s (SBA) Office of Size
Standards develops the numerical
definition of a small business.88 SBA
regulations designate natural gas
pipelines (i.e., NAICS 4865210) as small
entities if they do not exceed the size
standard of $36.5 million.89 For the past
five years, one company not affiliated
with larger companies had annual
revenues in combination with its
affiliates of $36.5 million or less and
therefore could be considered a small
entity under the RFA. This represents
about five percent of the total potential
respondents that may have a significant
burden imposed on them.

52. As noted earlier, the final rule will
affect only entities filing new
applications to site, construct, operate,
or expand an LNG facility pursuant to
sections 3 or 7 of the NGA once the final
rule becomes effective. As a result of
removing outdated terms and aligning
the Commission’s regulatory text with
current environmental information
practices, the final rule will reduce
confusion about the Commission’s
requirements, which would necessitate
the issuance of fewer data requests to
obtain a complete application that better
reflects safe design, construction,
maintenance, and operation of proposed
LNG facilities.

53. Accordingly, pursuant to section
605(b) of the RFA, the Commission
certifies that this final rule would not
have a significant economic impact on
a substantial number of small entities.

D. Document Availability

54. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (https://
www.ferc.gov).

86 Id. 603(c).

87 Id. 605(b).

8813 CFR 121.101.
89]d.

55. From the Commission’s Home
Page on the internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

56. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from the
Commission’s Online Support at (202)
502-6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—-8371, TTY (202) 502-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects

18 CFR Part 153

Exports, Imports, Natural gas,
Reporting and recordkeeping
requirements.

18 CFR Part 380

Environmental impact statements,
Reporting and recordkeeping
requirements.

By direction of the Commission.
Commissioner Danly is concurring with
a separate statement attached.

Issued: October 23, 2023.
Kimberly D. Bose,
Secretary.

In consideration of the foregoing, the
Commission amends parts 153 and 380,
chapter [, title 18, Code of Federal
Regulations, as follows.

PART 153—APPLICATIONS FOR
AUTHORIZATION TO CONSTRUCT,
OPERATE, OR MODIFY FACILITIES
USED FOR THE EXPORT OR IMPORT
OF NATURAL GAS

m 1. The authority citation for part 153
is revised to read as follows:

Authority: 15 U.S.C. 717b, 7170; E.O.
10485, 3 CFR, 1949-1953 Comp., p. 970, as
amended by E.O. 12038, 3 CFR, 1978 Comp.,
p- 136; DOE Delegation Order No. S1-DEL—
FERG-2006 (May 16, 2006).

§153.2 [Amended]

m 2. Amend § 153.2 by:
m a. Removing paragraph (b); and
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m b. Redesignating paragraphs (c)
through (f) as paragraphs (b) through (e),
respectively.

§153.8 [Amended]

m 3. Amend § 153.8 by:

m a. Removing paragraph (a)(6);

m b. Redesignating paragraphs (a)(7)
through (9) as paragraphs (a)(6) through
(8), respectively; and

m c. In newly redesignated paragraph
(a)(6):

m i. Removing the designation “(i)”’; and
m ii. Removing ““§ 380.3 and § 380.12”
and adding ““§§ 380.3 and 380.12” in its
place.

PART 380—REGULATIONS
IMPLEMENTING THE NATIONAL
ENVIRONMENTAL POLICY ACT

m 4. The authority citation for part 380
continues to read as follows:

Authority: 42 U.S.C. 4321-4370h, 7101-
7352; E.O. 12009, 3 CFR 1978 Comp., p. 142.

m 5. Amend § 380.12 by:
m a. Removing paragraph (h)(5);
m b. Redesignating paragraph (h)(6) as
paragraph (h)(5); and
m c. Revising paragraphs (0)(12), (14),
(25).

The revisions read as follows:

§380.12 Environmental reports for Natural
Gas Act applications.
* * * * *

(0) * x %

(12) Identify all codes and standards
under which the plant (and marine
terminal, if applicable) will be sited,
designed, constructed, tested,
monitored, operated, and maintained,
and any special considerations or safety
provisions that were applied to the

design of plant components.
* * * * *

(14) Identify all Federal, state, and
local regulations and requirements that
apply to the siting, design, construction,
testing, monitoring, operation, and
maintenance of the proposed project
and explain how the proposed project
will comply with the applicable Federal
regulations, including codes and
standards incorporated by reference into
Federal regulations.

(15) Provide information to
demonstrate that the proposed facilities
will be sited, designed, constructed, and
operated to maintain reliability and will
not significantly impact public safety
given geotechnical conditions and the
occurrence of a natural hazard
identified in paragraphs (0)(15)(i)
through (iii) of this section. Site
information must provide geotechnical
studies and natural hazard studies based
on the site location, which must provide
impacts and magnitude of historical

events and projected impacts and
magnitude of events based on projected
prescriptive/deterministic events and
projected probabilistic events
corresponding to mean recurrence
intervals. Design information must
provide the basis of design supported by
site information, including design
parameters and criteria and preliminary
resultant design loads used in the
geotechnical and structural design of
LNG facilities. Construction and
operation information must also include
discussion of quality assurance and
quality control plans, monitoring
programs, and action programs
developed in preparation of and
response to geotechnical and natural
hazards. All information provided must,
at a minimum, demonstrate compliance
with all applicable Federal requirements
and applicable codes and standards, and
identify any applicable state and local
requirements for the siting, design,
construction, testing, monitoring,
operation, and maintenance used to
safeguard against significant impacts
caused by geotechnical conditions and
natural hazards.

(i) General information. Provide site
information that includes:

(A) A description of all structures,
systems, and components, including, at
a minimum, the layout of all proposed
above ground and below ground
structures, systems, and components
including temporary access roads used
during construction and permanent
roads used during operation.

(B) The design classification for each
structure, system, and component in
accordance with, at a minimum, all
applicable Federal requirements and
applicable codes and standards.

(C) The derivation and values for risk
category and mean recurrence intervals
that are, at a minimum, in accordance
with all applicable Federal requirements
and applicable codes and standards.

(D) A description of all load
combinations for each design
classification for all structures, systems,
and components that are, at a minimum,
in accordance with design methods and
all applicable Federal requirements and
applicable codes and standards.

(E) A description of all preliminary
dead loads that are, at a minimum, in
accordance with all applicable Federal
requirements and applicable codes and
standards, and include, at a minimum,
weight of materials of construction of
structures, systems, and components;
weight of any hydrostatic test fluid
service within structures, systems, and
components during commissioning;
weight of fluid services within
structures, systems, and components
during startup, normal operation,

abnormal operation, and shutdown; and
soil and hydrostatic pressure loads and
potential uplift of below ground
structures, systems, and components.

(F) A description of all preliminary
live loads that are, at a minimum, in
accordance with all applicable Federal
requirements and applicable codes and
standards, and include, at a minimum,
dynamic loads from movement during
transportation of structures, systems,
and components; induced loads from
construction equipment atop of below
ground structures, systems, and
components; uniform and concentrated
loads from construction and operation
personnel and equipment on structures,
systems, and components; and crane
loads for structures, systems, and
components.

(G) A description of all preliminary
loads induced from natural hazards for
all structures, systems, and components
that are, at a minimum, in accordance
with all applicable Federal requirements
and applicable codes and standards as
described in paragraph (0)(15)(iii) of this
section.

(H) A description of all mitigation
measures to protect against natural
hazards (like earthquakes) including, at
a minimum, a discussion of the
proposed site elevation and design of
any storm walls or barriers relative to
information described in paragraphs
(0)(15)(ii) and (iii) of this section.

(I) A description of a natural hazard
preparedness and action program,
which includes facilitating timely
decisions concerning the present or
future state of the LNG facility that
address, at a minimum, the natural
hazards described in paragraph
(0)(15)(iii) of this section.

(ii) Geotechnical information. Provide
a geotechnical investigation that
includes:

(A) A summary of the site
investigation that lists the applicant’s
exploratory program for the site and the
types of subsurface investigations
performed and planned to be performed
for the site.

(B) A list and description of all in situ
tests performed, standards used for
tests, and their results including all
standard penetration tests, cone
penetration tests (static and dynamic),
test pits, trenches, borings, rock coring,
soil sampling, plate load tests, and in
situ shear strength tests.

(C) A plot plan that identifies the
number, location, spacing, cross-
sections, and depths of each in situ test.

(D) A description of completed
surveys, standards used for surveys, and
the results of surveys that were
conducted to obtain continuous lateral
and depth information for the
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evaluation of subsurface conditions
including all seismic refraction and
reflection surveys.

(E) A description of the applicant’s
laboratory testing program that includes
the treatment of samples, the
preparation of the soil specimen for
testing, the techniques to detect sample
disturbance, and the laboratory testing
specifications.

(F) A list and description of all
laboratory tests performed, standards
used for tests, and their results,
including results from all soil
classification tests, index tests, strength
and compressibility tests, permeability
tests, and soil corrosivity tests.

(G) A description of proposed
mitigation measures for soil
improvement or other mitigation that
would remediate low bearing strength,
poor consolidation, poor permeability,
high corrosivity, or other geotechnical
issues discovered during in situ or
laboratory tests.

(H) A discussion of subsurface
conditions and profiles based on the
results of the subsurface exploration and
field test conducted at the site.
Subsurface profiles must identify
groundwater conditions and the
physicochemical properties of the
groundwater, soil/rock layers and
parameters, and various soil strata in
various cross-section drawings spanning
across the site including the LNG
storage tank areas.

(I) A description of soil conditions
that indicate compressible or expansive
soils, corrosive soils, collapsible soils,
erodible soils, liquefaction-susceptible
soils, frost-heave susceptible soils,
frozen soils, sanitary landfill, or
contaminated soils.

(J) An analysis of actual or potential
hazards (e.g., landslides, subsidence,
uplift, capable faults, or collapse
resulting from natural features such as
tectonic depressions and cavernous or
karst terrains) to the site.

(K) A discussion of the relationship
between the regional and local geology
and the site location.

(L) An evaluation and discussion of
surface displacement caused by faulting
or seismically induced lateral spreading
or lateral flow, regional subsidence,
local subsidence, and heave.

(M) Drawings of existing and
proposed site elevation contours.

(N) A slope-stability analysis,
including slope stabilization methods,
sloping topography for the site,
recommendations for slope stability,
static and seismic stability, and factor of
safety.

(O) Recommendations for site
improvement to increase bearing
capacity, reduce the potential of

liquefaction and lateral spreading, and
mitigate poor or unusual soil
conditions.

(P) Recommendations for site
improvement to mitigate soil
contaminants and shoreline erosion
control.

(Q) An evaluation and discussion of
the expected total settlement over the
design life of the facilities that considers
soil conditions, regional subsidence,
and local subsidence.

(R) Recommendations for shallow
foundations, including, at a minimum,
ultimate bearing capacity, factor of
safety, allowable bearing capacity, total
and differential settlement criteria,
liquefaction settlements, settlement
monitoring, and lateral resistance.

(S) Recommendations for deep
foundations, including, at a minimum,
acceptable foundation type, bearing
capacity, total pile capacities, axial
capacity, lateral capacity, group effects,
down-drag, factor of safety, settlement
of single pile and pile groups, lateral
movement of pile groups, pile
installation, pile cap, indicator piles and
pile load test programs, static axial pile
load test, lateral load test, and dynamic
pile load test.

(T) A summary of information needed
to establish broad design parameters
and conclusions used to determine the
proposed layout and design of
buildings, structures, and support
facilities.

(U) A description of the
implementation of the geotechnical
monitoring system for the site and
structures, including inclinometer,
extensometers, piezometer, tiltmeter,
settlement monuments or cells, pressure
and load cells, and crack monitoring
devices.

(iii) Natural hazard information.
Provide studies, basis of design, and
plans for all natural hazards, including,
at a minimum, each natural hazard in
paragraphs (0)(15)(iii)(A) through (G) of
this section:

(A) Seismic information. Provide a
discussion of seismic design and
hazards analysis that includes:

(1) The seismic design basis and
criteria that are, at a minimum, in
accordance with all applicable Federal
requirements, and applicable codes,
standards, and specifications used as
basis of design.

(2) A description of seismic setting
and seismic hazard investigation.

(3) A description of seismological
characteristics of the geographical
region within 100 miles of the site.

(4) A description of capable faults,
including any part of a fault within five
miles of the site, the fault characteristics
in the site vicinity, the methods and

techniques used for fault analysis and
investigations, and the potential effect
of fault displacement on structures,
systems, and com}faonents.

(5) Derivation of the site class
describing the soil conditions and
supportive geotechnical studies that are,
at a minimum, in accordance with all
applicable Federal requirements and
applicable codes and standards.

(6) Criteria used to determine
potential soil liquefaction, subsidence,
fault rupture, seismic slope stability,
and lateral spreading.

(7) A historical ground motion
analysis, including a description of past
seismic events of Modified Mercalli
Intensity greater than IV or magnitude
greater than 3.0 within 100 miles of the
site, including date of seismic events,
magnitude of seismic events, distance
from site to epicenter of seismic events,
depth of seismic events, and resultant
ground motions recorded or estimated at
site location.

(8) A site-specific ground motion
analysis based on ground motions
projected from the U.S. Geological
Survey national seismic maps and any
deterministic seismic hazard analyses
(DSHA) and probabilistic seismic
hazard analyses (PSHA).

(9) Derivation of all ground motions
used for the Operating Basis Earthquake
(OBE), Safe Shutdown Earthquake
(SSE), site-specific design earthquake
(DE), site-specific peak ground motion
(PGA), and aftershock level earthquake
(ALE) that are, at a minimum, in
accordance with all applicable Federal
requirements and applicable codes and
standards.

(10) A list of OBE, SSE, and ALE site-
specific ground motion spectral values
for 0.5%, 1%, 2%, 5%, 7%, 10%, 15%,
and 20% damping during all periods
range.

(11) The DE seismic coefficients and
seismic design parameters, including
the spectral response acceleration and
five percent damped design spectral
response acceleration parameters at a
short-period, at a period of one second,
and at other periods; short-period site
coefficient and long-period site
coefficient; importance factor;
component importance factor;
fundamental period of the structure;
long-period transition period; and
response modification coefficient that
are, at a minimum, in accordance with
all applicable Federal requirements and
applicable codes and standards.

(12) A description of site-specific
response spectrum analysis method,
time history analysis method, or
equivalent static load analysis.

(13) A seismic analysis for soil-
structure interaction that is, at a
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minimum, in accordance with all
applicable Federal requirements and
applicable codes and standards, and
includes, at a minimum, a discussion of
the modeling methods and the factors
considered in the modeling methods,
including the extent of embedment, the
layering of the soil/rock strata, and the
boundary of soil-structure model.

(14) A comparison of seismic
responses used for each design
classification for all structures, systems,
and components.

(15) A list of seismic hazard curves of
spectral accelerations for all periods for
the site.

(16) Vertical response spectra for
seismic design and ratio to horizontal
response spectra.

(17) Natural frequencies and
responses for each LNG tank system and
associated safety systems and associated
structures, systems, and components.

(18) A description of procedures used
for structural analyses, including
consideration of incorporating the
stiffness, mass, and damping
characteristics of the structural systems
into the analytical models.

(19) A description of determination of
seismic overturning moments and
sliding forces for each LNG tank system
and associated safety related structures,
systems, and components, including
consideration of the three components
of input motion and the simultaneous
action of vertical and horizontal seismic
forces.

(20) A description of design
procedure for seismically isolated
structures, systems, and components.

(21) A description of seismic design
basis and criteria for the LNG storage
tank(s) and foundation(s). The seismic
design basis and criteria must include
the flexibility of the tank shell(s) and its
influence on the natural frequencies of
the tank(s), liquid level, effects of liquid
motion or pressure changes; minimum
design freeboard; sloshing and
impulsive loads; seismic coefficients;
importance factor(s); reduction factor(s);
slosh height(s); sloshing periods of LNG
storage tank(s); global stability of the
tank(s) in terms of the potential for
overturning and sliding; differential
displacement between the tank(s) and
the first support; and a total settlement
monitoring program for the tank
foundation(s).

(22) A description of seismic
monitoring system in accordance with,
at a minimum, all applicable Federal
requirements and applicable codes and
standards, including any triaxial ground
motion recorder installed to register the
free-field ground motion and additional
triaxial ground motion recorders on
each LNG tank system foundation, LNG

tank roof, and associated safety related
structures, systems, and components.
The proposed seismic monitoring must
include the installation locations on a
plot plan; description of the triaxial
strong motion recorders or other seismic
instrumentation; the proposed alarm set
points, and operating procedures
(including emergency operating
procedures) for control room operators
in response to such alarms/data
obtained from seismic instrumentation;
and maintenance procedures.

(23) A cross reference to potential for
earthquake generated tsunamis and
seiches provided in paragraph
(0)(15)(iii)(B) of this section, earthquake
generated floods in paragraph
(0)(15)(iii)(C) of this section, earthquake
generated landslides in paragraph
(0)(15)(iii)(G) of this section, and
earthquake generated releases and fires
in paragraph (m) of this section.

(B) Tsunami and seiche information.
Provide a discussion of tsunami and
seiche design and hazards that includes:

(1) The tsunami and seismic design
basis and criteria with a description of
the applicable requirements and
guidelines, and generally accepted
codes, standards, and specifications
used as basis of design.

(2) The seiche design inundation and
run-up elevations and corresponding
return periods for all structures,
systems, and components.

(3) The maximum considered tsunami
(MCT) inundation and run-up elevation
for the site, including the maximum
considered earthquake (MCE) level
ground motions at the site if the MCE is
the triggering source of the MCT.

(4) A comparison of design loads of
seiche water inundation elevations with
inundation elevation corresponding to
return periods of MCE and MCT for all
structures, systems, and components.

(5) The Tsunami Risk Category for the
site and a description of potential
tsunami generation by seismic sources,
and the prevention and mitigation plan
for potential tsunami and seiche
hazards.

(6) A cross reference to potential
tsunami and seiche generated floods in
paragraph (0)(15)(iii)(C) of this section,
tsunami and seiche generated landslides
in paragraph (0)(15)(iii)(G) of this
section, and tsunami and seiche
generated releases and fires in
paragraph (m) of this section.

(C) Flood information. Provide a
discussion of flood design criteria and
hazards that includes:

(1) The floods design basis and
criteria with references to applicable
requirements and guidelines, and
generally accepted codes, standards,

and specifications used as basis of
design.

(2) A description of flooding potential
in the region surrounding the site due
to one or more natural causes such as
storm surge, tides, wind generated
waves, meteorological tsunamis or
seiches, extreme precipitation, or other
natural hazard events that have a
common cause.

(3) A comparison of flood design
loads corresponding to return periods of
10,000-year, 5,000-year, 1,000-year, 500-
year, and 100-year for all structures,
systems, and components.

(4) A discussion of final designed site
elevations and storm surge walls or
floodwalls for the site that includes
tsunami considerations, flood design
considerations, site total settlements,
sea level rise, subsidence.

(D) Hurricane information. Provide a
discussion of hurricanes and other
meteorological events design criteria
and hazards that includes:

(1) The wind and storm surge design
basis and criteria that are, at a
minimum, in accordance with all
applicable Federal requirements, and
applicable codes, standards, and
specifications used as basis of design.

(2) A comparison of design wind
loads for both sustained and three-
second gusts and storm surge elevations,
including consideration for still water,
wind/wave run-up effects, and crest
elevations, with hurricanes and other
meteorological events at the site
location corresponding to return periods
of 10,000-year, 5,000-year, 1,000-year,
500-year, and 100-year for all structures,
systems, and components.

(3) A discussion of historic hurricane
frequencies and hurricane categories
equivalent on the Saffir-Simpson
Hurricane Wind Scale at the site and
associated wind speeds and storm surge.

(4) The design regional subsidence
that includes a discussion of the
elevation change used to account for
regional subsidence for the design life of
the facilities at the site.

(E) Tornado information. Provide a
discussion of tornado design criteria
and hazards that includes:

(1) The tornadoes design basis and
criteria that are, at a minimum, in
accordance with all applicable Federal
requirements, and applicable codes,
standards, and specifications used as
basis of design.

(2) A comparison of tornado design
loads corresponding to return periods of
10,000-year, 5,000-year, 1,000-year, 500-
year, and 100-year for all structures,
systems, and components.

(3) A discussion of historic tornado
frequencies and tornado categories as
classified on the Enhanced Fujita (EF)
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Scale at the site and associated wind
speeds.

(4) A discussion of tornado loads
determination and design procedure.

(5) A comparison of impact between
wind loads and tornado loads for the
site.

(F) Rain, ice, snow, and related
precipitation information. Provide a
discussion of rain, ice, snow, and
related precipitation design criteria and
hazards that includes:

(1) The rain, ice, and snow design
basis and criteria that are, at a
minimum, in accordance with all
applicable Federal requirements, and
applicable codes, standards, and
specifications used as basis of design.

(2) The identification of stormwater
flows, outfalls, and stormwater
management systems for all surfaces,
including spill containment system with
sump pumps or other water removal
systems.

(3) The comparison of rain, ice, and
snow design loads with rainfall rates,
snow loads, and ice loads corresponding
to return periods of 10,000-year, 5,000-
year, 1,000-year, 500-year, and 100-year
for all structures, systems, and
components.

(4) A discussion of historic ice and
blizzard events and frequencies and
other ice and snow events at the site and
associated loads.

(G) Landslides, wildfires, volcanic
activity, and geomagnetism information.
Provide a discussion of landslides,
wildfires, volcanic activity, and
geomagnetism design criteria and
hazards that includes:

(1) The landslides, wildfires, volcanic
activity, and geomagnetism design basis
and criteria that are, at a minimum, in
accordance with all applicable Federal
requirements, and applicable codes,
standards, and specifications used as
basis of design.

(2) A discussion of historic landslide,
wildfire, volcano activity, and
geomagnetic disturbance risks and
intensities at the site.

(3) A description of capable
volcanoes, volcanic characteristics of
the region, and a discussion of
potentially hazardous volcanic
phenomena considerations.

m 6. Amend appendix A to part 380 in
the section entitled ‘“Resource Report
6—Geological Resources” by:
m a. Removing paragraph 4;
m b. Redesignating paragraph 5 as
paragraph 4; and
m c. Revising newly redesignated
paragraph 4.

The revision reads as follows:

Appendix A to Part 380—Minimum
Filing Requirements for Environmental
Reports Under the Natural Gas Act

* * * * *

Resource Report 6—Geological Resources
* * * * *

4. For underground storage facilities, how
drilling activity by others within or adjacent
to the facilities would be monitored, and how
old wells would be located and monitored
within the facility boundaries.
(§380.12(h)(5))

* * * * *

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix A—Commissioner Danly’s
Statement

United States of America Federal Energy
Regulatory Commission

Updating Regulations for Engineering and
Design Materials for Liquefied Natural Gas
Facilities Related to Potential Impacts
Caused by Natural Hazards

Docket No. RM22-8-000

(Issued October 23, 2023)

DANLY, Commissioner, concurring:

1. I agree that several changes to the
Commission’s regulations will be helpful to
ensure that the Commission has adequate
information to examine the design,
engineering and safety of liquefied natural
gas (LNG) facilities when authorizing the
siting of such facilities under the
Commission’s jurisdiction. I write separately
to express two misgivings about the final
rule.90

2. First, in their joint comments on the
proposed rule, the Center for LNG and the
American Petroleum Institute (API)
identified potential sources of confusion
throughout the proposed rule regarding the
requirements that project sponsors identify
and comply with all “applicable codes and
standards.” 91 The final rule does not
sufficiently address these well-articulated
concerns.

3. Second, language in the final rule
suggests that the Commission has perpetual
jurisdiction over LNG facilities 92 under

90 See Updating Reguls. for Eng’rg & Design
Materials for Liquefied Nat. Gas Facilities Related
to Potential Impacts Caused by Nat. Hazards, 185
FERC {61,050 (2023) (Final Rule).

91 See Center for LNG & API January 27, 2023
Comments at 2.

92 See Final Rule, 185 FERC {61,050 at P 39
(“Because the Commission’s authority is to ensure
public safety and reliability of proposed LNG
facilities not only during siting of the facilities but
also during construction and operations of those
facilities, the final rule revises existing
§380.12(0)(12) so that Resource Report 13 would
now include identification of codes and standards
for the design, construction, testing, monitoring,
operation, and maintenance of the LNG facility in
addition to identification of codes and standards for
siting.”) (footnote omitted); see also id. P 15 (“The
current rulemaking clarifies and updates the
informational requirements in the Commission’s
regulations by codifying the current practice for
processing NGA section 3 and [section] 7

Natural Gas Act sections 3 and 7.93 I continue
to harbor misgivings that the Commission
may not, in fact, have ongoing jurisdiction to
oversee the safety of LNG facilities once
permitted.94

For these reasons, I respectfully concur.
James P. Danly,
Commissioner.
[FR Doc. 2023-23791 Filed 10-27-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 228

RIN 0596—AD58

Long-Term Financial Assurance for
Mining

AGENCY: Forest Service, Agriculture.

ACTION: Interim final rule; request for
public comment.

SUMMARY: The Forest Service is
amending its locatable minerals rules to
provide mine operators with a broader
array of options for securing financial
assurance for funding reclamation work.
Locatable mineral operations on
National Forest System lands must be
conducted to minimize adverse
environmental impacts on National
Forest surface resources, which often
includes reclamation at the conclusion
of operations. Current regulations
provide that the Forest Service may
require the operator to furnish a “bond”
to fund reclamation work. However, the
financial assurance mechanisms are
limited to surety bonds, cash, and
negotiable securities. This rule will
expand those options. It does not
change requirements for surface
resource and environmental protection.
Rather, it provides additional options
for obtaining the financial assurance

applications. . . . The environmental document
includes Commission staff’s recommendations
related to the construction and operation of the
project, including measures to mitigate adverse
effects. If the Commission approves the application,
the Commission’s oversight of the project continues
through final design, construction, commissioning,
and operation of the project to ensure that the
project has complied with the terms and conditions
of the Commission’s authorization order.”) (citing
15 U.S.C. 717b(a), 717b(e)(3)(A), 7171(e)
(authorizing the Commission to include terms and
conditions to our authorization orders)) (internal
citations omitted) (footnotes omitted).

9315 U.S.C. 717b, 717f.

94 See EcoEléctrica, L.P., 184 FERC {61,114
(2023) (Danly, Comm’r, concurring at P 3);
EcoEléctrica, L.P., 180 FERC {61,054 (2022) (Danly,
Comm'’r, concurring at P 3); EcoEléctrica, L.P., 179
FERC {61,038 (2022) (Danly, Comm’r, concurring);
EcoEléctrica, L.P., 177 FERC 61,164 (2021) (Danly,
Comm'’r, concurring); EcoEléctrica, L.P., 176 FERC
161,192 (2021) (Danly, Comm’r, concurring).
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necessary to be sure that those
requirements will be met.

DATES: This rule is effective November
29, 2023. Comments concerning this
rule must be received by December 29,
2023.

ADDRESSES: Comments, identified by
RIN 0596—AD58, should be sent via one
of the following methods:

1. Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for sending comments;

2. Mail: Director, Lands, Minerals and
Geology Management, 201 14th Street
SW, Washington, DC 20250-1124; or

3. Hand Delivery/Courier: Director,
Lands, Minerals and Geology
Management, 1st Floor South East, 201
14th Street SW, Washington, DC 20250—
1124.

Please confine written comments to
issues pertinent to the interim rule;
explain the reasons for any
recommended changes; and, where
possible, reference the specific wording
being addressed. All comments,
including names and addresses when
provided, will be placed in the record
and will be available for public
inspection and copying. The public may
inspect comments received on this
proposed rule at the Office of the
Director, Lands, Minerals and Geology
Management, 201 14th Street SW, 1st
Floor Southeast, Sidney R. Yates
Federal Building, Washington, DC, on
business days between 8:30 a.m. and 4
p-m. Visitors are encouraged to call
ahead at 202-205-1680 to facilitate
entry into the building. Comments may
also be viewed on the Federal
eRulemaking Portal: https://
www.regulations.gov. In the Searchbox,
enter “RIN 0596—AD58” and click the
“Search” button.

FOR FURTHER INFORMATION CONTACT:
Sarah Shoemaker, Geologist at 907—586—
7886 or sarah.shoemaker@usda.gov.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 800-877—8339 between 8 a.m.
and 8 p.m., Eastern Daylight Time,
Monday through Friday.

SUPPLEMENTARY INFORMATION:

Background and Need for Rule

Locatable mineral operations on
National Forest System (NFS) lands
have been regulated under the rules
currently codified at 36 CFR part 228,
subpart A, since 1974, including
provisions for requiring financial
assurance for completion of
reclamation. Under 36 CFR 228.5 and
228.7, an operator is required to conduct
operations in accordance with an
approved plan of operations when one

is required under 36 CFR 228.4, and
with the regulations at 36 CFR 228
Subpart A. Under 36 CFR 228.8, all
operations must be conducted to
minimize adverse environmental
impacts on National Forest surface
resources as specified in the regulation,
including the requirements to complete
reclamation at the conclusion of
operations. 36 CFR 228.8(g). Under
228.8(g), reclamation may include
continuation of actions required to
mitigate or stabilize elements that might
otherwise adversely impact surface
resources long after exhaustion of the
mineral deposit and cessation of mining
operations for as long as necessary to
accomplish the specified requirements
of the regulations to minimize the
adverse environmental impacts on
National Forest surface resources to the
extent feasible.

Current regulations at § 228.13
provide that the authorized officer of the
Forest Service may require the operator
to furnish a “bond,” conditioned upon
compliance with the reclamation
requirements in current 228.8(g), prior
to approval of a plan of operations. The
regulations further provide that, if a
bond is required by the authorized
officer, the operator may elect to furnish
cash or negotiable securities of the
United States in the amount of the bond
in lieu of the bond required by the
authorized officer. All operations
conducted by the operator can have
implications for the ability to
successfully complete reclamation.
Therefore, the bond, cash, or securities
provided by the operator under 36 CFR
228.13 provide financial assurance by
securing compliance with and
completion of all obligations for
environmental protection created by the
plan of operations and the regulations.
However, the financial assurance
mechanisms expressly contemplated by
the regulations are limited to surety
bonds, cash, and negotiable securities.
While the current regulation does not
preclude the use of other mechanisms
for financial assurance, it does not allow
the authorized officer to unilaterally
require any form of financial assurance
other than a surety bond or provide the
operator with the entitlement to use a
form of financial assurance other than
cash or negotiable securities in lieu of
the bond. Where other forms of financial
assurance may be more cost effective, or
provide greater assurance for long-term
obligations, the authorized officer and
the operator may negotiate an
alternative, but there currently are no
regulatory standards for when such
alternatives may be required by the
authorized officer, must be accepted by

the authorized officer in lieu of a bond,
or for the acceptable terms of such
instruments. In particular, the forms of
financial assurance contemplated by the
current regulation do not provide for
sufficient income generation, which,
given the time value of money, can be
critically important for long-term
financial assurance (LTFA) of the
obligations of mine operators to meet
the requirements of their plan of
operations and the regulations many
years into the future. The upfront cost
of financial assurance for long-term
obligations can be cost-prohibitive when
there is no mechanism allowing for
income generation on financial
assurance funds.

Current Policy at Forest Service
Manual (FSM) 6561.5 requires the use of
trusts to provide LTFA in lieu of the
instruments expressly contemplated in
36 CFR 228.13, when agreed to by the
authorized officer and the operator.
However, FSM 6561.5 limits the
investment of trust funds to U.S.
Treasury and other negotiable securities
of the U.S. Government and certain
bank deposits. These investment
options offer such low potential rates of
return as to be of little benefit in
reducing the upfront cost of funding
requirements for LTFA or long-term
viability of trust funding. While FSM
6560.5 acknowledges that trust assets
must adequately protect the
Government from loss, and that
allowable trust investments must
therefore have limited risk of loss, the
current limitations limit the investments
in a way that makes it more difficult to
adequately fund reclamation
obligations.

The ability of the Forest Service to
require other forms of financial
assurance, or the right of operators to
offer other forms of financial assurance
in lieu of bonding for long-term
obligations that will continue once an
operation ceases production will allow
for greater financial assurance for the
protection of surface resources and
reduction of costs to operators.
Allowing for a reasonable rate of
investment return on LTFA funds will
provide greater assurance of the
availability of funds in the long-term
and reduce the cost of upfront funding.

The interim final rule at 36 CFR
228.13 will allow the authorized officer
to require the operator to provide
alternative LTFA when necessary to
prevent or control damage after
operations have ceased. This provision
of the regulations will codify the
options allowed by FSM 6561.5.
Further, the regulation will allow for a
broader range of investment options to
realize the advantages and benefits of
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the use of income-earning accounts.
This interim rule does not change
requirements for surface resource and
environmental protection in the current
rule. Rather, it provides additional
options for obtaining the financial
assurance necessary to be sure that
those requirements will be met. The
generation of reasonable income streams
on financial assurance accounts will
provide greater assurance that long-term
obligations will be met and will be more
cost-effective for operators.

The interim final rule allows trust
funds to be comprised of a mix of
government bonds and public stocks,
consistent with Bureau of Land
Management (BLM) regulations at 43
CFR 3809.555 and practices. Future
Forest Service Manual direction
(manual or handbook) will supply
guidance for allowable investment
portfolio composition, similar to BLM
Handbook Direction at H-3809-1
(2012). Forest Service direction will be
adopted after implementation of the
proposed rule.

The Forest Service believes this
change is needed immediately to clarify
options and alternatives for LTFA for
mining operations, both to protect the
public interest in assuring that long-
term obligations for environmental and
surface resource protection are met, and
to reduce unnecessary, and sometimes
cost-prohibitive, financial burdens on
operators. The regulation clarifies when
alternative forms of financial assurance
for long-term operations may be
required by the authorized officer or
must be accepted by the authorized
officer if offered by the operator.
Further, the interim final rule sets
standards for when such alternative
LTFA is acceptable, including the range
of allowable investments for income
generation.

The current number of operations
requiring LTFA and operations
approved after adoption of the proposed
rule is expected to be small. In 2018, the
Forest Service reported 140 mining
operations on National Forest system
land that are approved for “production
phase” development, which are the type
of operations most likely to require
financial assurance for long-term
operations and final closure. Of the 140
approved operations, approximately
nine, or 6%, are large-scale operations
with plans of operation that have a
potential to result in the need for post-
closure maintenance and may require
LTFA to ensure funding for post-closure
reclamation. Of the nine approved plans
of operations, four have currently
identified the need for long-term post-
closure water treatment or other
maintenance operations (3% of total

approved operations; 44% of approved
large-scale operations). These four
operations carry approximately 49% of
the total financial assurance held by the
Forest Service (approximately $196M of
$400M, as of June 2023). Traditional
third-party surety bond financial
assurances are in place for the four
operations, but lack a sustainable
income-generating component, and
therefore may not be adequate for
assuring long-term post-reclamation
needs. The interim final rule, by
clarifying requirements and expanding
investment options, will increase the
array of available options for financial
assurance that can provide greater LTFA
to protect the interests of the United
States and the public, and reduce
unnecessary financial burdens on
operators.

While the Forest Service views these
changes as critically important for the
administration of mining operations on
the national forests, their impact will be
limited primarily to the small number of
large locatable mineral operations on
National Forest System lands where the
needs for funding long-term post-
reclamation activities is the greatest.
Allowing for an expanded range of
investment options with potentially
higher rates of return is expected to
reduce the risk of public funds being
needed to complete reclamation or other
long-term obligations in the event of
operator default and reduce the upfront
cost to operators to provide financial
assurance. While the investment options
allowed may have greater risk of short-
term volatility, appropriate management
of trust funds through diversification of
investment over the long-term is
projected to generate higher rates of
return.

The interim final rule also clarifies
language in 36 CFR 228.13 regarding the
types of financial assurances the agency
may require, may accept, and under
what circumstances. Currently, 36 CFR
228.13 refers only to bonds and limited
instruments that must be accepted by
the authorized officer in lieu of bonds
which can be interpreted as implying
that bonds are required, or at least the
preferred, instrument for financial
assurances. The interim final rule
instead refers to financial assurances,
and lists every acceptable mechanism,
including instruments that the agency
currently accepts in policy (FSM
6561.4) but are not listed in the current
regulation, such as irrevocable letters of
credit. The agency believes this change
to be administrative and clarifying in
nature, which will not result in any
changes in practice or policy.

Regulatory Certifications

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget will determine whether a
regulatory action is significant and will
review significant regulatory actions.
The Office of Information and
Regulatory Affairs has determined that
this interim final rule is not significant.
Executive Order 13563 reaffirms the
principles of Executive Order 12866
while calling for improvements in the
nation’s regulatory system to promote
predictability; to reduce uncertainty;
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The Agency
has developed this rule consistent with
Executive Order 13563.

Congressional Review Act

Pursuant to subtitle E of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (known as the
Congressional Review Act) (5 U.S.C. 801
et seq.), the Office of Information and
Regulatory Affairs has designated this
interim final rule as not a major rule as
defined by 5 U.S.C. 804(2).

National Environmental Policy Act

This interim final rule will amend the
Agency’s locatable minerals regulations
to allow mine operators to secure
financial assurance for funding
reclamation work through the use a
broader range of investment options.
Forest Service regulations at 36 CFR
220.6(d)(2) exclude from documentation
in an environmental assessment or
environmental impact statement “rules,
regulations, or policies to establish
service wide administrative procedures,
program processes, or instructions.” The
Agency’s preliminary assessment is that
this rule falls within this category of
actions and that no extraordinary
circumstances exist which would
require preparation of an environmental
assessment or environmental impact
statement. A final determination will be
made upon adoption of the final rule.

Regulatory Flexibility Act

The Agency considered the impacts of
the interim final rule on small entities
consistent with requirements of the
Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regulatory Flexibility Enforcement
Fairness Act of 1996 (SBREFA), and
Executive Orders 13272 (Proper
Consideration of Small Entities in
Agency Rulemaking). The provisions of
the rule are not expected to have
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economic effects on small entities, and
no separate threshold regulatory
flexibility analysis was prepared for this
rule.

Small entities potentially affected by
the interim rule include small
businesses (firms) involved in precious
and heavy metal mining (e.g., North
American Industry Classification
System (NAICS) 2122, iron, gold, silver
copper, nickel, lead, zinc, uranium, and
other metals), limestone and clay
mining and quarrying (NAICS 2123,
crushed/broken limestone, kaolin and
ball clay, ceramic and refractory
minerals, other chemical/fertilizer
minerals, and other nonmetallic
minerals); and geophysical surveying
and mapping (NAICS 541360). A
majority (75% to 80%) of existing
locatable operations on National Forest
System lands fall within the precious
and heavy metal sectors, and within the
gold ore sector specifically. The interim
final rule would apply to the fraction of
businesses that engage in locatable
mineral development or operations on
National Forest System lands that are
projected to involve levels of closure
and post-closure activities that require
operators to provide financial
assurances to cover closure or post-
closure obligations (costs).

The interim final rule clarifies the
types of financial assurance instruments
that can be used by operators, and
explicitly lists instruments (e.g.,
irrevocable letters of credit, trust funds)
that are omitted in current regulation,
though allowed in current policy. The
interim final rule allows stocks to be
used in the mix of investments forming
a trust fund, whereas current regulations
limit those investments to United States
securities. Allowances for stocks is
consistent with current Department of
Interior regulations and policy for the
Bureau of Land Management (43 CFR
3809.555 and handbook direction at H—
3809—1) and Office of Surface Mining
Reclamation and Enforcement (30 CFR
942.800). Interest bearing accounts are
necessary for providing financial
assurances for long-term (e.g., into
perpetuity) post-reclamation
obligations, and trust funds are likely to
be the only viable instrument that the
Agency finds acceptable for those
situations under the current regulations
as well as the interim final rule.
However, allowances for stocks can
provide operators with access to an
expanded range of rates of return for
trust fund investments, offering
opportunities to establish trust funds
with lower initial investment than
would be possible under current
regulations.

These interim final rule provisions are
likely to clarify and expand
opportunities for small business
operators to establish financial
assurances for mine closure and post-
closure actions and not expected to
result in direct or adverse economic
effects to small businesses. The small
business operators with substantial
closure or post-closure obligations will
be a subset of small businesses
operating on National Forest System
lands. Additional policy for monitoring
the performance of trust funds,
composition of investment mixes (e.g.,
types of stocks, investment composition
over time), as well as requiring
contributions or allowing withdrawals
from trust funds in response to trust
fund performance, will be addressed
through Agency policy direction.

The Agency certifies that the interim
final rule will not have a significant
impact on a substantial number of small
entities.

Federalism

The Agency has considered this
interim final rule under the
requirements of Executive Order 13132,
Federalism. The Agency has determined
that the rule conforms with the
federalism principles set out in this
executive order; would not impose any
compliance costs on the States; and
would not have substantial direct effects
on the States, on the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
the Agency has concluded that the rule
does not have federalism implications.

Consultation and Coordination With
Indian Tribal Governments

Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, requires Federal agencies
to consult and coordinate with Tribes
on a government-to-government basis on
policies that have Tribal implications.
This includes regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
This interim final rule will amend the
Agency'’s locatable minerals regulations
to allow mine operators to secure
financial assurance for funding
reclamation work through the use a
broader range of investment options.
The Agency has reviewed this rule in
accordance with the requirements of

Executive Order 13175 and has
determined that this proposed rule
would not have substantial direct effects
on Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
Therefore, consultation and
coordination with Indian Tribal
governments is not required for this
rule.

No Takings Implications

The Agency has analyzed this interim
final rule in accordance with the
principles and criteria in Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights. The Agency
has determined that the proposed rule
would not pose the risk of a taking of
private property.

Energy Effects

The Agency has reviewed this interim
final rule under Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Agency has
determined that the proposed rule
would not constitute a significant
energy action as defined in Executive
Order 13211. The rule is administrative
in nature and does not impact Agency
decisions about leasing and subsequent
development of energy resources on
NFS lands.

Civil Justice Reform

The Forest Service has analyzed this
interim final rule in accordance with the
principles and criteria in Executive
Order 12988, Civil Justice Reform. After
adoption of the rule, (1) all State and
local laws and regulations that conflict
with the proposed rule or that impede
its full implementation would be
preempted; (2) no retroactive effect
would be given to the proposed rule;
and (3) it would not require
administrative proceedings before
parties may file suit in court challenging
its provisions.

Unfunded Mandates

Pursuant to title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), the Agency has assessed
the effects of this interim final rule on
State, local, and Tribal Governments
and the private sector. The rule will not
compel the expenditure of $100 million
or more by any State, local, or Tribal
Government or anyone in the private
sector. Therefore, a statement under
section 202 of the Act is not required.
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Controlling Paperwork Burdens on the
Public

This interim final rule does not
contain recordkeeping or reporting
requirements or other information
collection requirements as defined in 5
CFR part 1320 that are not already
required by law or not already approved
for use. Accordingly, the review
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.) and
its implementing regulations at 5 CFR
part 1320 do not apply.

Administrative Procedure Act

Section 553(b)(3)(B) of the
Administrative Procedures Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “‘good cause,” finds that those
procedures are ‘‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance. The
Forest Service is promulgating this rule
on an interim final basis because the
agency has found that notice and public
comment procedures are unnecessary
and contrary to the public interest.

The agency finds that requiring public
notice and comment before this IFR is
implemented would be contrary to the
public interest because the IFR is
expected to help streamline Forest
Service review and approval of future
critical mineral project proposals. The
Infrastructure Investment and Jobs Act
(Pub. L. 117-58), E.O. 14017 ‘“America’s
Supply Chains,” and E.O. 13593
““Addressing the Threat to the Domestic
Supply Chain From Reliance on Critical
Minerals From Foreign Adversaries and
Supporting the Domestic Mining and
Processing Industries,” all direct the
agency to process critical minerals
approvals timely and efficiently. The
changes proposed in this IFR will
improve the Forest Service’s ability to
develop adequate funding for long-term
post-closure reclamation activities.

In some cases, the Forest Service has
found that arriving at an acceptable
funding vehicle has slowed the
processing of mineral operations
approvals because of the limited
number of investment options available
under current authorities. This results
in slower approval times and increased
risk for the agency. The agency has at
times experienced challenges in
obtaining adequate LTFA because the
current investment limitations are a
practical barrier to operators: the fixed-
income investments do not generate
sufficient growth at reasonable initial

fund rates, while traditional third-party
surety bond financial assurances lack a
sustainable income-generating
component, and therefore may not be
adequate for assuring long-term post-
reclamation needs.

The agency has also experienced
challenges in getting LTFA because the
lack of clarity in the current regulations
regarding trust funds creates confusion,
which creates a procedural barrier to
operators: delays while basic questions
and concepts are repeatedly tested. Over
time the agency has experienced that
many of these mines have increased
awareness of long-term operational
needs, such as in the case of ongoing
operations approved prior to
consideration of LTFA as common
agency practice. In addition to existing
operations that are not able to capitalize
a trust fund at fixed income U.S.
securities rates, the current rule has
significantly slowed approval and
processing of new proposals, including
for critical minerals such as the nation’s
only domestic source of cobalt. This
revision to 36 CFR 228.13 will help
ensure that those projects can achieve
adequate LTFA, resulting in more
effective and efficient processing of not
just critical minerals proposals, but of
all mineral operations.

The IFR’s additional flexibility will
also allow the agency to better assure
available funds for continued
environmental mitigation and
protection, thus removing this potential
burden from the taxpayers.

Presenting this revision as a proposed
rule and collecting public comment
prior to implementation is contrary to
public interest because time is of the
essence to critical minerals and other
mineral proposals struggling to
complete the process to obtain adequate
LTFA, which delays the production of
critical minerals. The interim final rule,
by clarifying requirements and
expanding investment options, will
increase the array of available options
for financial assurance that can provide
greater long-term financial assurance to
protect the interest of the United States
and the public, and reduce unnecessary
financial burdens on operators.

The agency also believes it is
unnecessary to request public comment
prior to implementation of this revision
to 36 CFR 228.13 because the changes
are ministerial in nature and not likely
to be controversial. The revised § 228.13
clarifies that trusts can be accepted and
removes unnecessary restrictions to
investment options. While this revision
will greatly increase the agency’s ability
to better administer the Long-Term
Financial Assurance program internally,
it does not fundamentally change

agency operations. This revision to
investment options also brings the
Forest Service in line with BLM
regulation and policy, successfully in
operation since 2001. Because these
changes are bringing the Forest Service
in line with longstanding BLM practice
in this area, and the IFR is simply
broadening the array of arrangements
that can satisfy the requirements of
LTFA, public comment before
publication of the rule is unnecessary
under the APA.

As noted above, the Forest Service is
concurrently accepting comments on
this IFR. The Forest Service will
consider all comment received in
response to this IFR in publishing the
final rule.

List of Subjects in 36 CFR Part 228

Bonding, National forests, Public
lands-mineral resources.

Therefore, for the reasons set forth in
the preamble, the Forest Service amends
36 CFR part 228 as follows:

PART 228—MINERALS

m 1. The authority citation for part 228
continues to read:

Authority: 16 U.S.C. 478, 551; 30 U.S.C.
226, 352, 601, 611; 94 Stat. 2400.

m 2. Amend § 228.13 by:
m a. revising the section heading;
m b. revising paragraphs (a), (b), (c) and
(d); and
m c. adding new paragraph (e).

The addition and revisions read as
follows:

§228.13 Financial Assurance.

(a) Any operator required to file a
plan of operations shall, when required
by the authorized officer, furnish
financial assurance for completion of
the obligations set forth in these
regulations and the approved plan of
operations in the amount determined by
the authorized officer to be required to
provide reasonable financial assurance
of such obligations prior to approval of
such plan of operations, or by providing
blanket assurance for multiple defined
operations conducted by the operator
such as within a particular State or
nation-wide. The operator may elect to
provide such financial assurance in the
form of any of the following instruments
that are acceptable to the authorized
officer, singly or in combination:

(1) cash in an amount equal to the
required dollar amount of the
reclamation cost estimate and the
estimated cost of stabilizing,
rehabilitating, and reclaiming the area of
operations deposited into a Federal
depository, as directed by the Forest
Service, and maintained therein;
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(2) negotiable securities of the United
States having market value at the time
of deposit of not less than the required
dollar amount of the bond;

(3) a surety bond provided by a third
party that is certified by the Department
of the Treasury and listed in Treasury
Circular 570 as financial assurance for
the obligations for specific operations,
or providing blanket assurance for
multiple defined operations conducted
by the operator such as within a
particular State or nation-wide, and/or;

(4) an irrevocable letter of credit
provided by an institution acceptable to
the authorized officer.

(b) In determining the amount of the
required financial assurance, the
authorized officer shall give
consideration to the reclamation cost
estimate which shall be submitted by
the operator prior to the approval of the
final plan of operations, and the
estimated cost of stabilizing,
rehabilitating, and reclaiming the area of
operations.

(c) In the event that an approved plan
of operations is modified in accordance
with §228.4 (d) and (e), the authorized
officer will review the financial
assurance for adequacy and, if
necessary, will adjust the financial
assurance amount to conform to the
operations plan as modified.

(d) When reclamation has been
completed in accordance with
§228.8(g), the authorized officer will
notify the operator that obligations
covered by the financial assurance have
been met: Provided, however, that when
the Forest Service has accepted any
portion of the reclamation as completed,
the authorized officer shall notify the
operator of such acceptance and
proportionally reduce the required
financial assurance amount thereafter to
be required for the remaining
obligations of the operator.

(e) When an operator is required to
continue to operate or maintain certain
aspects of the operation after the mine
has closed, the authorized officer may
require the operator to establish a trust
fund to ensure that adequate funds are
available for long-term post-closure
reclamation activities required by the
regulations or the approved plan of
operations following mine closure. The
authorized officer shall determine
which activities may be secured through
a trust fund, and which activities may
be secured through another form of
financial assurance. Establishing a trust
fund does not relieve the operator of the
responsibility to provide long-term
management, maintenance, and
reclamation of the site. A trust fund for
long-term post closure obligations shall
be comprised of financial instruments

limited to negotiable securities of the
United States Government; State and
Municipal securities or bonds; money
market funds; certificates of deposits;
investment-grade securities; and stock
equity shares listed on a national
exchange.

Andrea Delgado Fink,

Chief of Staff, Natural Resources and
Environment.

[FR Doc. 2023-23526 Filed 10-27-23; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 32

[Docket No. FWS-HQ-NWRS-2023-0038;
FXRS12610900000-234-FF09R20000]

RIN 1018-BG71

National Wildlife Refuge System; 2023—
2024 Station-Specific Hunting and
Sport Fishing Regulations

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), expand
hunting opportunities on three National
Wildlife Refuges (NWRs). We also make
changes to existing station-specific
regulations in order to reduce the
regulatory burden on the public,
increase access for hunters and anglers
on Service lands and waters, and
comply with a Presidential mandate for
plain language standards. Finally, the
best available science, analyzed as part
of this rulemaking, indicates that lead
ammunition and tackle have negative
impacts on both wildlife and human
health. In this rule, Blackwater,
Chincoteague, Eastern Neck, Erie, Great
Thicket, Patuxent Research Refuge,
Rachel Carson, and Wallops Island
NWRs each adopt a non-lead
requirement, which will take effect on
September 1, 2026. While the Service
continues to evaluate the future of lead
use in hunting and fishing on Service
lands and waters, this rulemaking does
not include any opportunities
increasing or authorizing the new use of
lead beyond fall 2026.

DATES: This rule is effective October 27,
2023, except for the amendments to 50
CFR 32.38 (amendatory instruction 5),
32.39 (amendatory instruction 6), 32.57
(amendatory instruction 11), and 32.65
(amendatory instruction 15), which are
effective September 1, 2026.

FOR FURTHER INFORMATION CONTACT: Kate
Harrigan, (703) 358—2440. Individuals in

the United States who are deaf,
deafblind, hard of hearing, or have a
speech disability may dial 711 (TTY,
TDD, or TeleBraille) to access
telecommunications relay services.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States.
SUPPLEMENTARY INFORMATION:

Background

The National Wildlife Refuge System
Administration Act of 1966 (16 U.S.C.
668dd—668ee), as amended
(Administration Act), closes NWRs in
all States except Alaska to all uses until
opened. The Secretary of the Interior
(Secretary) may open refuge areas to any
use, including hunting and/or sport
fishing, upon a determination that the
use is compatible with the purposes of
the refuge and National Wildlife Refuge
System (Refuge System) mission. The
action also must be in accordance with
provisions of all laws applicable to the
areas, developed in coordination with
the appropriate State fish and wildlife
agency(ies), consistent with the
principles of sound fish and wildlife
management and administration, and
otherwise in the public interest. These
requirements ensure that we maintain
the biological integrity, diversity, and
environmental health of the Refuge
System for the benefit of present and
future generations of Americans.

We annually review hunting and
sport fishing programs to determine
whether to include additional stations
or whether individual station
regulations governing existing programs
need modifications. Changing
environmental conditions, State and
Federal regulations, and other factors
affecting fish and wildlife populations
and habitat may warrant modifications
to station-specific regulations to ensure
the continued compatibility of hunting
and sport fishing programs and to
ensure that these programs will not
materially interfere with or detract from
the fulfillment of station purposes or the
Service’s mission.

Provisions governing hunting and
sport fishing on refuges are in title 50 of
the Code of Federal Regulations at part
32 (50 CFR part 32), and on hatcheries
at part 71 (50 CFR part 71). We regulate
hunting and sport fishing to:

¢ Ensure compatibility with refuge
and hatchery purpose(s);

e Properly manage fish and wildlife
resource(s);

¢ Protect other values;

¢ Ensure visitor safety; and

¢ Provide opportunities for fish- and
wildlife-dependent recreation.
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On many stations where we decide to
allow hunting and sport fishing, our
general policy of adopting regulations
identical to State hunting and sport
fishing regulations is adequate to meet
these objectives. On other stations, we
must supplement State regulations with
more-restrictive Federal regulations to
ensure that we meet our management
responsibilities, as outlined under
Statutory Authority, below. We issue
station-specific hunting and sport
fishing regulations when we open
wildlife refuges and fish hatcheries to
migratory game bird hunting, upland
game hunting, big game hunting, or
sport fishing. These regulations may list
the wildlife species that you may hunt
or fish; seasons; bag or creel (container
for carrying fish) limits; methods of
hunting or sport fishing; descriptions of
areas open to hunting or sport fishing;
and other provisions as appropriate.

Statutory Authority

The Administration Act, as amended
by the National Wildlife Refuge System
Improvement Act of 1997 (Improvement
Act; Pub. L. 105-57), governs the
administration and public use of
refuges, and the Refuge Recreation Act
of 1962 (Recreation Act; 16 U.S.C. 460k—
460k—4) governs the administration and
public use of refuges and hatcheries.

Amendments enacted by the
Improvement Act were built upon the
Administration Act in a manner that
provides an “organic act” for the Refuge
System, similar to organic acts that exist
for other public Federal lands. The
Improvement Act serves to ensure that
we effectively manage the Refuge
System as a national network of lands,
waters, and interests for the protection
and conservation of our Nation’s
wildlife resources. The Administration
Act states first and foremost that we
focus our Refuge System mission on
conservation of fish, wildlife, and plant
resources and their habitats. The
Improvement Act requires the Secretary,
before allowing a new use of a refuge,
or before expanding, renewing, or
extending an existing use of a refuge, to
determine that the use is compatible
with the purpose for which the refuge
was established and the mission of the
Refuge System. The Improvement Act
established as the policy of the United
States that wildlife-dependent
recreation, when compatible, is a
legitimate and appropriate public use of
the Refuge System, through which the
American public can develop an
appreciation for fish and wildlife. The
Improvement Act established six
wildlife-dependent recreational uses as
the priority general public uses of the
Refuge System. These uses are hunting,

fishing, wildlife observation and
photography, and environmental
education and interpretation.

The Recreation Act authorizes the
Secretary to administer areas within the
Refuge System and Hatchery System for
public recreation as an appropriate
incidental or secondary use only to the
extent that doing so is practicable and
not inconsistent with the primary
purpose(s) for which Congress and the
Service established the areas. The
Recreation Act requires that any
recreational use of refuge or hatchery
lands be compatible with the primary
purpose(s) for which we established the
refuge and not inconsistent with other
previously authorized operations.

The Administration Act and
Recreation Act also authorize the
Secretary to issue regulations to carry
out the purposes of the Acts and
regulate uses.

We develop specific management
plans for each refuge prior to opening it
to hunting or sport fishing. In many
cases, we develop station-specific
regulations to ensure the compatibility
of the programs with the purpose(s) for
which we established the refuge or
hatchery and the Refuge and Hatchery
System mission. We ensure initial
compliance with the Administration Act
and the Recreation Act for hunting and
sport fishing on newly acquired land
through an interim determination of
compatibility made at or near the time
of acquisition. These regulations ensure
that we make the determinations
required by these acts prior to adding
refuges to the lists of areas open to
hunting and sport fishing in 50 CFR
parts 32 and 71. We ensure continued
compliance by the development of
comprehensive conservation plans and
step-down management plans, and by
annual review of hunting and sport
fishing programs and regulations.

Summary of Comments and Responses

On June 23, 2023, we published in the
Federal Register (88 FR 41058) a
proposed rule to expand hunting and
fishing opportunities at three refuges for
the 2023-2024 season. We accepted
public comments on the proposed rule
for 60 days, ending August 22, 2023. By
that date, we received more than 18,500
comments on the proposed rule. More
than 95 percent of these comments were
identical or nonsubstantive comments
that were outside the scope of the
proposed rule. We received 326 unique
comments, and 228 of those comments
were substantive. We discuss the
substantive comments we received
below by topic. Beyond our responses
below, additional station-specific
information on how we responded to

comments on particular hunting or
fishing opportunities at a given refuge or
hatchery can be found in that station’s
final hunting and/or fishing package,
each of which can be located in Docket
No. FWS-HQ-NWRS-2023-0038 on
https://www.regulations.gov.

Comment (1): We received several
comments expressing general support
for the proposed hunting expansions in
the rule. These comments of general
support either expressed appreciation
for the increased hunting access in the
proposed rule overall, expressed
appreciation for increased access at
particular refuges, or both. In addition
to this general support, some
commenters requested additional
hunting and fishing opportunities.On
the topic of additional opportunities, a
few commenters also noted that the
proposed rule had relatively fewer
openings and expansions than other
rules in recent years.

Our Response: Hunting and fishing on
Service lands is a tradition that dates
back to the early 1900s. In passing the
Improvement Act, Congress reaffirmed
that the Refuge System was created to
conserve fish, wildlife, plants, and their
habitats, and would facilitate
opportunities for Americans to
participate in compatible wildlife-
dependent recreation, including hunting
and fishing on Refuge System lands. We
prioritize wildlife-dependent recreation,
including hunting and fishing, when
doing so is compatible with the purpose
of the refuge and the mission of the
Refuge System.

We will continue to open and expand
hunting and sport fishing opportunities
across the Refuge System; however, as
detailed further in our response to
Comment (2), below, opening or
expanding hunting or fishing
opportunities on Service lands is not a
quick or simple process. The annual
regulatory cycle begins in June or July
of each year for the following hunting
and sport fishing season (the planning
cycle for this 2023-2024 final rule began
in June 2022). This annual timeline
allows us time to collaborate closely
with our State, Tribal, and Territorial
partners, as well as other partners
including nongovernmental
organizations, on potential
opportunities. It also provides us with
time to complete environmental
analyses and other requirements for
opening or expanding new
opportunities. Therefore, it would be
impracticable for the Service to
complete multiple regulatory cycles in
one calendar year due to the logistics of
coordinating with various partners.
Once we determine that a hunting or
sport fishing opportunity can be carried
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out in a manner compatible with
individual station purposes and
objectives, we work expeditiously to
open it.

This also applies to commenter
requests for changes in the season dates,
days of the week, hours open, methods
of take, or other logistical requirements
that would align our hunting and
fishing regulations more closely with
State hunting and fishing regulations,
such as requests to allow Sunday
hunting where State governments have
removed previous prohibitions. The
Service is committed to aligning with
State regulations as closely as possible,
while keeping in mind our conservation
mission and unique ecosystem
preservation and biodiversity
responsibility among public lands, and
has revised hundreds of regulations in
recent rulemakings in the interest of
alignment with State regulations.
Nevertheless, we must complete our
own evaluation and decision-making
processes prior to changing any
standing policies and regulations where
they differ from newly adopted State
regulations. We have completed such
evaluations in Virginia for Wallops
Island National Wildlife Refuge, where
Sunday hunting is now open, and for
Chincoteague National Wildlife Refuge,
where Sunday hunting is incompatible
with other refuge uses. Additional
refuges will be evaluated over time.

This rule does contain relatively
fewer opportunities than other recent
annual rulemakings, but within the
wider context of the full history of these
annual rulemakings, it is near the
median size. The size of our
rulemakings always varies from year to
year, and there are a few different
contributing reasons for the size of this
year’s rule relative to larger rules such
as the 2021-2022 final rule (86 FR
48822; August 31, 2021). First, we
successfully streamlined our regulations
and aligned with State regulations
where possible at many stations in
recent years, which means that during
this streamlining effort there were many
more stations proposing changes than
there otherwise would have been in
these annual rules. Some of these
streamlining and alignment efforts even
produced increased access and
expanded opportunities, as season dates
were extended or methods of take were
added for certain NWRs. Second, due to
the success of our efforts in recent years
to create new hunting and fishing
opportunities, there were fewer opening
and expansions proposed this year.
Many of these opportunities were
identified and evaluated over the course
of multiple years. This limits the size of
our rules in subsequent years because

we need time to identify and evaluate
more potential openings and
expansions. Third, there is ultimately a
finite number of compatible hunting
and fishing opportunities possible on
the Refuge System at a given time; as we
approach that limit, the opportunities
contained in our annual rulemakings
will necessarily decrease. Once we have
maximized access throughout the
Refuge System, we will only be able to
increase access when we acquire new
acres.

We did not make any changes to the
rule as a result of these comments.

Comment (2): Several commenters
expressed general opposition to any
hunting or fishing in the Refuge System.
Some of these commenters stated that
hunting was antithetical to the purposes
of a “refuge,” which, in their opinion,
should serve as an inviolate sanctuary
for all wildlife. The remaining
commenters generically opposed
expanded hunting or fishing
opportunities at specific stations.

Our Response: The Service prioritizes
facilitating wildlife-dependent
recreational opportunities, including
hunting and fishing, on Service land in
compliance with applicable Service law
and policy. For refuges, the
Administration Act, as amended,
stipulates that hunting (along with
fishing, wildlife observation and
photography, and environmental
education and interpretation), if found
to be compatible, is a legitimate and
priority general public use of a refuge
and should be facilitated (16 U.S.C.
668dd(a)(3)(D)). Thus, we only allow
hunting of resident wildlife on Refuge
System lands if such activity has been
determined compatible with the
established purpose(s) of the refuge and
the mission of the Refuge System as
required by the Administration Act. For
the three stations expanding hunting in
this rule, we determined that the
proposed actions were compatible.

Each station manager makes a
decision regarding hunting and fishing
opportunities only after rigorous
examination of the available
information, consultation and
coordination with States and Tribes,
and compliance with the National
Environmental Policy Act (NEPA; 42
U.S.C. 4321 ef seq.) and section 7 of the
Endangered Species Act of 1973, as
amended (ESA; 16 U.S.C. 1531 et seq.),
as well as other applicable laws and
regulations. The many steps taken
before a station opens or expands a
hunting or fishing opportunity on the
refuge ensure that the Service does not
allow any opportunity that would
compromise the purpose of the station
or the mission of the Refuge System.

Hunting of resident wildlife on
Service lands generally occurs
consistent with State regulations,
including seasons and bag limits.
Station-specific hunting regulations can
be more restrictive (but not more liberal)
than State regulations and often are
more restrictive in order to help meet
specific refuge objectives. These
objectives include resident wildlife
population and habitat objectives,
minimizing disturbance impacts to
wildlife, maintaining high-quality
opportunities for hunting and other
wildlife-dependent recreation,
minimizing conflicts with other public
uses and/or refuge management
activities, and protecting public safety.

The word “refuge” includes the idea
of providing a haven of safety as one of
its definitions, and as such, hunting
might seem an inconsistent use of the
Refuge System. However, again, the
Administration Act stipulates that
hunting, if found compatible, is a
legitimate and priority general public
use of a wildlife refuge. Furthermore,
we manage refuges to support healthy
wildlife populations that in many cases
produce harvestable surpluses that are a
renewable resource. As practiced on
refuges, hunting and fishing do not pose
a threat to wildlife populations. It is
important to note that taking certain
individuals through hunting does not
necessarily reduce a population overall,
as hunting can simply replace other
types of mortality. In some cases,
however, we use hunting as a
management tool with the explicit goal
of reducing a population; this is often
the case with exotic and/or invasive
species that threaten ecosystem
stability. Therefore, facilitating hunting
opportunities is an important aspect of
the Service’s roles and responsibilities
as outlined in the legislation
establishing the Refuge System, and the
Service will continue to facilitate these
opportunities where compatible with
the purpose of the specific refuge and
the mission of the Refuge System.

We did not make any changes to the
rule as a result of these comments.

Comment (3): We received comments
from the Association of Fish and
Wildlife Agencies on the proposed rule.
The Association of Fish and Wildlife
Agencies expressed general support for
increased access for hunters and
anglers, but expressed concern about the
individual refuges proposing non-lead
requirements that take effect in fall
2026. The Association of Fish and
Wildlife Agencies also expressed
appreciation for increased
communication between the Service
and State agencies on the use of lead
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ammunition and tackle, and advocated
for more collaboration.

Our Response: The Service
appreciates the support of, and is
committed to working with, our State
partners to identify additional
opportunities for expansion of hunting
and sport fishing on Service lands and
waters. We welcome and value State
partner input on all aspects of our
hunting and fishing programs.

In response to the Association of Fish
and Wildlife Agencies, we have not
made any modifications to the rule. We
appreciate the support for the hunting
expansions in this rulemaking and value
our shared commitment to compatible
hunter and angler access on the
National Wildlife Refuge System. On the
topic of lead ammunition and tackle
use, see our response to Comment (5),
below, regarding our plan to require
non-lead ammunition and/or tackle by
fall 2026 at individual refuges. On the
topic of collaboration with State
agencies in determining the regulations
and policies governing lead ammunition
and tackle use on the Refuge System, we
welcome such coordination and
collaboration. We appreciate State
agency efforts to educate the public
about non-lead ammunition and tackle
and to implement voluntary uptake
programs encouraging hunters and
anglers to voluntarily switch to non-lead
ammunition and tackle, and we have
long been engaged in similar efforts at
our agency. We have also introduced
non-lead ammunition and tackle
requirements when and where
necessary on individual refuges, after
consultation with relevant State
agencies. For example, all of the non-
lead requirements in this rule involved
discussions with State agencies
throughout the process. Going forward,
we will continue to invite input and
involvement from our State partners as
we continue to evaluate the future of
lead use on Service lands and waters as
part of an open and transparent process
to find the best methods to address
lead’s impact on human and ecological
health.

Comment (4): The majority of
commenters expressed concern over the
use of lead ammunition and/or lead
fishing tackle on Service lands and
waters. Nearly all of these commenters
expressed support for the non-lead
requirements in the proposed rule.
Some of these commenters urged the
Service to make these requirements
effective before 2026. Most of these
commenters urged the Service to
eliminate, whether immediately or after
a set transition period, the use of lead
ammunition and tackle throughout the
Refuge System. Many commenters

expressed concerns about raptor
species, including the bald eagle
(Haliaeetus leucocephalus), and other
species that scientific studies have
shown to be especially susceptible to
adverse health impacts from lead
ammunition and tackle.

Our Response: The Service
appreciates the concerns from
commenters about the issue of
bioavailability of lead in the
environment and is aware of the
potential impacts of lead on fish and
wildlife. See, for example, the recent
study from the U.S. Geological Survey
(USGS) with Service collaboration,
Vincent Slabe, et al. “Demographic
implications of lead poisoning for eagles
across North America,” which is
available online at https://
www.usgs.gov/news/national-news-
release/groundbreaking-study-finds-
widespread-lead-poisoning-bald-and-
golden. Accordingly, the Service pays
special attention to species susceptible
to lead uptake and to sources of lead
that could impact ecological and human
health.

Historically, the principal cause of
lead poisoning in waterfowl was the
high densities of lead shot in wetland
sediments associated with migratory
bird hunting activities (Kendall et al.
1996). In 1991, as a result of high bird
mortality, the Service instituted a
nationwide ban on the use of lead shot
for hunting waterfowl and coots (see 50
CFR 32.2(k)). However, lead
ammunition is still used for other types
of hunting, and lead tackle is used for
fishing on private and public lands and
waters, including within the Refuge
System.

Due to the continued lead use outside
of waterfow] hunting, there remains
concern about the bioavailability of
spent lead ammunition (bullets) and
fishing tackle on the environment, the
health of fish and wildlife, and human
health. The Service is aware of fish and
wildlife species, including endangered
and threatened species, that are
susceptible to the build-up of lead in
their systems coming directly from their
food sources or secondhand through the
food ingested by their food sources.
There is also evidence that some species
are susceptible to direct ingestion of
lead ammunition or tackle due to their
foraging behaviors. For example, the
Service recognizes that ingested lead
fishing tackle has been found to be a
leading cause of mortality in adult
common loons (Grade, T. et al., 2017,
Population-level effects of lead fishing
tackle on common loons. The Journal of
Wildlife Management 82(1): pp. 155—
164). The impacts of lead on human
health and safety have been a focus of

several scientific studies. We are
familiar with studies that have found
the ingestion of animals harvested via
the use of lead ammunition increased
levels of lead in the human body (e.g.,
Buenz, E. (2016). Lead exposure through
eating wild game. American Journal of
Medicine, 128: p. 458).

It is because of lead’s potential for
ecological health impacts that, in this
rulemaking, the Service has continued
to take a “measured approach in not
adding to the use of lead on refuge
lands” (see 87 FR 35136, June 9, 2022).
Accordingly, the opportunities in this
final rule either do not involve the use
of ammunition or tackle (i.e., waterfowl
hunting or archery), already require the
use of non-lead ammunition or tackle,
or are being authorized at refuges that
will require the use of non-lead
ammunition or tackle by fall 2026. This
measured approach is also part of the
Service’s larger commitment to
evaluating the use of lead in order to
determine what is the best course for the
future of lead use throughout the Refuge
System and whether lead use is
addressed going forward through non-
lead requirements or different methods,
including, but not limited to, national
action, individual refuge actions, or
some combination.

In response to commenters’ position
that 3 years is too long for non-lead use
requirements at individual stations to
take effect, the Service did not make any
changes to the rule. Each individual
station that will require non-lead
ammunition and/or tackle starting in
fall 2026 determined that this timing
would best serve the refuge’s objectives,
capacities, purposes, and mission.
These determinations were made to the
exclusion of both shorter and longer
time frames for hunters and anglers to
transition to the use of non-lead
equipment. These determinations were
made with consideration of all impacted
parties (e.g., refuge wildlife, hunters and
anglers, other visitors, refuge law
enforcement) and balancing the
Service’s interest in reducing the
potential for adverse lead impacts
against the Service’s interest in not
placing an undue compliance burden on
hunters and anglers. If, in the future, the
Service sets any non-lead requirement
timetables for one or more refuges, we
will similarly consider the input of all
relevant stakeholders and the impacts of
our decision on all relevant stakeholders
as we weigh the competing interests and
reach the determination that best serves
the public interest.

In response to the commenters urging
the Service to eliminate the use of lead
ammunition and fishing tackle
throughout the Refuge System, the
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Service is committed to doing what best
serves the public interest and our
conservation mission, including
facilitating compatible wildlife-
dependent recreational hunting and
fishing. As we committed to do in our
2021-2022 rulemaking (see 86 FR 48822
at 48830, August 31, 2021) and our
2022-2023 rulemaking (see 87 FR 57108
at 57122, September 16, 2022), the
Service has been and continues to
evaluate lead use in hunting and fishing
on Service lands and waters. The reason
this rule is crafted such that it is not
expected to add to the use of lead on
refuges beyond 2026 is so that the
Service can continue to evaluate the
future of lead use and to seek input from
partners, as we conduct a transparent
process to determine what actions and
methods are appropriate for addressing
lead’s potential for adverse
environmental and ecological health
impacts.

We did not make any changes to the
rule as a result of these comments.

Comment (5): A substantial number of
commenters expressed opposition to the
Service requiring the use of non-lead
ammunition and/or fishing tackle on
Service lands and waters. This included
multiple campaigns of duplicate
comments and 47 unique comments.
Some of these commenters simply
expressed a general opposition to the
concept of non-lead requirements, but
the rest put forward one or more points
in arguing against non-lead ammunition
and/or tackle requirements. The
concerns collectively expressed by these
more substantive comments are
addressed in Comment (6) through
Comment (14), below.

Our Response: The Service has
allowed, and with the promulgation of
this rule continues to allow, the use of
lead ammunition and/or tackle in
hunting and sport fishing in most of the
Refuge System. The vast majority of
stations and the vast majority of
individual hunting and fishing
opportunities currently permit lead use,
which follows our general alignment
with State regulations, as the vast
majority of States permit the use of lead
ammunition and tackle. Lead
ammunition and tackle are currently
allowed where we have previously
determined the activity is not likely to
result in dangerous levels of lead
exposure. However, the Service has
made clear that we take the issue of lead
use seriously, and as the stewards of the
Refuge System, we are evaluating what
is best for the resources belonging to the
American public regarding the future
use of lead ammunition and tackle on
Service lands and waters. The best
available science, analyzed as part of

this rulemaking, demonstrates that lead
ammunition and tackle have negative
impacts on both human health and
wildlife, and those impacts are more
acute for some species.

We did not make any changes to the
rule as a result of these comments.

Comment (6): Many of the comments
opposed to regulations concerning the
use of lead ammunition and tackle
questioned the sufficiency of scientific
support for non-lead requirements.
Some of the commenters also claimed
there is specifically a lack of scientific
evidence of “population-level” lead
impacts and this means non-lead
requirements are unwarranted,
including one comment suggesting that
“population-level” impact requires “a
species-specific population decline.”
Other commenters raised concerns that
the available scientific studies were not
conducted at the physical site of the
individual refuges implementing non-
lead requirements.

Our Response: We refer commenters
concerned about scientific evidence in
support of the rulemaking to the
analyses of environmental impacts in
the NEPA and ESA section 7
documentation for each refuge in the
rulemaking and the cumulative impacts
report accompanying the rulemaking.
For our NEPA and ESA section 7
analyses, we considered peer-reviewed
scientific studies evaluating the impacts
of lead to humans, to wildlife generally,
and to specific species—including
endangered and threatened species and
species especially susceptible to lead
ammunition or tackle exposure. While
this evidence is not determinative as to
whether non-lead ammunition and
tackle should be required in all cases,
given the full range of factors to
consider on the topic of lead use, it is
inaccurate to claim that there is no
scientific evidence of adverse impacts to
human or ecological health from lead
ammunition and tackle or that the
Service has not presented such evidence
as part of this rulemaking. Each refuge
in this rule used the best available
science and the expertise and sound
professional judgment of refuge staff to
determine that our management
strategies, including promulgated non-
lead requirements, are based on sound
science and the specific circumstances
of that individual refuge.

Moreover, we also reject the related
claim that scientific evidence of so-
called “population-level” impacts to
wildlife is both a prerequisite to Service
action and lacking in the available
science. Depending on the situation, we
may manage wildlife at the “population
level” or at the “individual level,” such
as acting to protect individuals of an

endangered or threatened species.
Similarly, depending on the situation,
we may adopt regulations, policies, or
practices that respond to or prevent
adverse impacts at the population level
or to individual animals and plants. In
fact, there are clear cases where we need
to act preventatively or early to control
invasive species, pests, or animal
diseases, since they are much more
difficult to eradicate when there is
“population-level”” damage.
“Population-level”” impacts are not
necessary for regulation to the exclusion
of any other factors, although in the past
the Service and others have regulated
lead use based, at least in part, on
addressing impacts to whole
populations, as demonstrated impacts to
waterfowl populations and the
population of California condors
prompted the 1991 nationwide
prohibition on waterfowl hunting with
lead ammunition and the 2019
prohibition on hunting with lead
ammunition in California, respectively.
In any case, the scientific literature
demonstrates that lead use has
“population-level” impacts.

There is evidence of population-level
impacts and potential population-level
impacts to waterfowl and upland game
bird species from lead fishing tackle and
lead ammunition through direct
ingestion. Lead fishing tackle presents a
risk of lead poisoning to many
waterfowl] species, including loons and
swans (Pokras and Chafel 1992; Rattner
et al. 2008; Strom et al. 2009). The
primary concerns are discarded whole
or fragmented lead sinkers, as well as
other lead tackle and even lead
ammunition released into the water,
that rest on river and lake bottoms
where diving birds ingest them
alongside pebbles, as pebbles are
necessary to break down food through
grinding in their digestive systems. This
results in lead poisoning because the
grinding action breaks down the pieces
of ingested lead into fine lead particles
inside of the birds that can then enter
their blood streams. Studies have
consistently found impacts of ingested
lead fishing tackle are a leading cause of
mortality in adult common loons
(Pokras and Chafel 1992; Scheuhammer
and Norris 1995; Franson et al. 2003;
Pokras et al. 2009; Grade et al. 2017;
Grade et al. 2019). Strom, et al., assessed
lead exposure in Wisconsin birds and
found that approximately 25 percent of
the trumpeter swan fatalities from 1991
through 2007 were attributed to ingested
lead (Strom et al. 2009). Also, lead
ammunition discarded on land presents
a similar risk of lead poisoning from
upland game birds swallowing
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discarded ammunition alongside the
pebbles they use for digestion.

Another source of population-level
impacts and potential population-level
impacts from lead is indirect ingestion
by birds of prey and other scavengers
from consuming animals shot with lead
ammunition. The primary concerns for
birds of prey are lead fragments from
lead ammunition that remains in the
carcasses and gut piles of hunted
animals that are scavenged by these
birds. The fine fragments of lead,
observable in x-rays of harvested game
animals, are ingested because they are
embedded in the meat and other animal
tissues being scavenged and then enter
the digestive systems and blood streams
of the birds of prey. Many studies have
looked at the impacts of this lead
exposure to eagle health (see, e.g.,
Kramer and Redig 1997; O’Halloran et
al. 1998; Kelly and Kelly 2005; Golden
et al. 2016; Hoffman 1985a, 1985b;
Pattee 1984; Stauber 2010). This
includes the recent study, published in
2022, from the USGS with Service
collaboration, Vincent Slabe, et al.
“Demographic implications of lead
poisoning for eagles across North
America,” which is available online at
https://www.usgs.gov/news/national-
news-release/groundbreaking-study-
finds-widespread-lead-poisoning-bald-
and-golden. This study explicitly finds
that lead poisoning is “causing
population growth rates to slow for bald
eagles by 3.8 percent and golden eagles
by 0.8 percent annually.” These growth-
slowing impacts to populations are
statistically significant and, in the case
of bald eagles, are occurring for a
species that was previously endangered
and is still in the process of recovering
to historical levels. Thus, it is inaccurate
to claim there are not known
“population-level” impacts from lead
use.

A few commenters offer a definition
that would leave out these effects to
eagles in claiming that “population-
level” impact requires ““a species-
specific population decline.”” This
definition, however, is flawed in
specifying that a species must be in
overall decline, because overall decline
tells us nothing about the amount of
impact lead is having on a species, and
even the amount of impact must be
considered in a larger context. First, the
exact same size of adverse impact from
lead use to a population can be present
whether the species is in decline, stable,
or growing overall because many other
factors impact populations. To
illustrate, a — 3 percent impact to a
species from lead could reduce growth
if all other factors would otherwise
produce 5 percent growth (5—3 = 2);

could prevent growth if all other factors
would otherwise produce 3 percent
growth (3 —3 = 0); and could increase
decline if all other factors would
otherwise produce a 1 percent decline
(—1—3 = —4). Second, for similar
reasons, in the case of impacts of
different sizes there could be a larger
impact to a species experiencing overall
growth than to a species experiencing
an overall decline. To illustrate, a large
—5 percent impact might not be part of
an overall decline, such as when the
species would otherwise be growing at
7 percent (7 —5 = 2), while a smaller
—0.01 percent impact might be part of
an overall decline, such as when the
species would otherwise be declining at
— 3 percent (—3—0.01 = —3.01). Thus,
overall decline alone tells us nothing
about the impact of lead use, or any
other individual factor, on a species
population. Furthermore, the Service
would not rely even on the size of the
impact to a population alone, as the
same impact can be of greater or lesser
concern, depending on the status of the
species (e.g., abundant species,
recovering species, endangered or
threatened species), the source of the
impact (i.e., sources inherent to hunting,
such as gun noise and hunter foot
traffic, or sources that can be eliminated
from hunting activities, such as lead
use, off-road vehicles, and litter), the
trade-offs involved in addressing the
impact (i.e., impediments to
conservation are prioritized over costs
to hunters and anglers, which are
prioritized over costs to commercial
users, with respect to avoiding trade-
offs), and other factors. These are the
reasons why the Service does not let our
decision making, when addressing
impacts to wildlife health, rely solely on
the concept of “population-level”
impacts.

Similarly, the Service also rejects the
notion advanced by multiple
commenters that the available scientific
evidence must be site-specific, in the
sense that a given study was conducted
at the physical location of the refuge in
question or is otherwise tied to the
particular refuge and, by extension, the
hunting and fishing activities and the
wildlife occurring there. This idea that
the Service must demonstrate that the
“units in question have experienced a
particular problem with lead exposure”
is inconsistent with effective
conservation science and
misunderstands the Service’s mission
and statutory obligations. The
commenters’ position is inconsistent
with effective conservation science
because it ignores fundamental
scientific concepts of statistical

sampling and extrapolation. While there
can be important regional and local
differences in many threats to wildlife,
in science-based management of
wildlife it is standard practice to use
professional expertise to account for any
such differences while applying studies
where the underlying data represent a
representative sample of the population
or a population from a different region
or locality. In addition to being sound,
widely accepted approaches, the use of
statistical sampling and extrapolation
are critical to conservation science, as it
would be impractical, if not impossible,
for researchers to directly study widely
distributed wildlife species in every
location where they occur. Instead,
studies are carefully designed to
maximize extrapolation, and wildlife
biologists account for local differences
when applying study results. With
respect to the non-lead requirements in
this rulemaking, expert Service
personnel ensured valid extrapolation,
and some of the cited studies, including
the USGS study of bald and golden
eagles, took statistical samples
nationwide to ensure nationwide
applicability of the results.
Additionally, site-specific scientific
studies are not required for any other
aspect of our wildlife management and
to require them would operate opposite
our established processes and statutory
obligations. First, individual refuges
routinely use scientific studies that
utilize statistical sampling and/or are
expertly extrapolated to inform all our
refuge management practices. The
Service employs this approach when
analyzing highly localized actions, such
as altering waterways and hydrology;
controversial actions, such as pest
management; and difficult-to-reverse
actions, such as species reintroductions.
There is nothing distinguishing the
question of permitting or prohibiting
lead use from other management action
determinations that have impacts on
wildlife or ecosystem health that
necessitates departing from the Service’s
typical approach to ensuring our
management is guided by the best
available science and sound
professional judgment. Moreover, the
Service is not willing to consider site-
specific science as a precondition for
our management actions, as this would
effectively grind management to a halt.
The Service cannot feasibly conduct
localized studies for every routine
action, including allowing refuge
visitation, controlling invasive species,
and opening and expanding hunting
and fishing opportunities. In fact, this is
precisely why the applicable statutes
and regulations specify use of the best
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available science, which ensures that
informed decisions are made with the
best data at hand. We cannot operate
under the requirement that site-specific
scientific evidence must be obtained
and used for management actions,
especially in this case where the best
available scientific evidence has a clear
consensus.

Second, the Service’s mission and
statutory obligations require refuges to
be closed to hunting and fishing by
default, and this changes only when we
have determined they are compatible
with our conservation mission and have
promulgated regulations to open
designated areas to hunting and fishing.
Hunting and fishing access and
opportunities are thus constrained by
the regulations to only those activities
that are compatible. Thus, the Service
has an obligation to demonstrate, using
the best available science, that any given
aspect of hunting or fishing on the
Refuge System is compatible with our
mission. The Service has also built into
our compatibility process the need to
reevaluate compatibility determinations
after a set period, either 10 or 15 years,
depending on the use, because new
science or new conditions could compel
the Service to change our compatibility
determinations. In the case of the use of
lead, our past determinations that lead
ammunition and lead tackle were
permissible to use on Refuge System
lands does not change this fundamental
structure of our processes. The use of
lead ammunition and tackle, like any
other visitor activity, can only be
allowed on a refuge if, and only for as
long as, the refuge applies the best
available science and sound
professional judgment to find it
compatible. The commenters’
suggestion would require that the use of
lead be assumed compatible if used
historically is therefore counter to our
mission and statutory obligations. The
Service will continue to revisit our
compatibility determinations, as
required, while considering the best
available science and applying sound
professional judgment. Similarly, refuge
managers have the well-established
authority to temporarily and
immediately close refuge activities,
including hunting and fishing
opportunities, in the interest of wildlife
health or public safety. This emergency
authority also recognizes that our
mission requires us to prioritize wildlife
conservation over human activities,
even if they have been previously
authorized, whenever new information
or new conditions bring the two into
conflict. The Service is weighing all
relevant factors in determining the best

approach to lead use, but requiring that
refuges prove adverse site-specific
impacts before closing to certain human
activities is inconsistent with our
compatibility process.

We did not make any changes to the
rule as a result of these comments.

Comment (7): Many commenters
opposed to requirements to use non-
lead ammunition and tackle claimed
non-lead ammunition and non-lead
tackle are more expensive than lead
ammunition and tackle. Some of these
commenters further expressed the
concern that non-lead ammunition and
tackle requirements “price people out”
of participating in hunting and fishing.

Our Response: We do not agree that
non-lead ammunition and tackle are
prohibitively expensive, especially in
comparison to lead ammunition and
tackle. However, we recognize that there
could be some cost burden of
compliance for hunting and fishing
opportunities where non-lead
ammunition or tackle is required. For
example, non-lead ammunition is very
close in price to premium lead
ammunition but can be more expensive
than some lead ammunition. Notably,
the Maine Department of Inland
Fisheries and Wildlife and others have
recognized that this cost difference is
less than $10 per box of ammunition,
with boxes typically lasting multiple
hunting seasons (see online at https://
www.maine.gov/ifw/hunting-trapping/
hunting/nonlead-ammunition.html).
When we have restricted lead use, we
have first ensured that the ecological
health and conservation benefits
outweigh any potential for cost burden
on hunters and anglers. We are
confident that non-lead ammunition
and tackle are not cost-prohibitive, as
hunting and angling continues on all
Refuge System stations where we have
restricted lead use. Moreover, we have
not seen declines in hunting use
attributable to non-lead ammunition
requirements. In other words, hunting-
use day declines at stations that require
non-lead ammunition do not appear to
deviate from general trends of declining
hunting participation that affect all
stations in the Refuge System. We
similarly have not seen growth slowed
at stations requiring non-lead tackle
such that it is out of step with general
growth trends in angler participation.
Where we have seen meaningful
declines is in the price of non-lead
alternatives, as there has been a
continuous trend for years of decreasing
prices for non-lead ammunition and
tackle alternatives, and the 1991
nationwide ban on lead ammunition for
waterfowl hunting shows that
regulations can spur innovation and

production, which brings the prices
down for non-lead options.

Finally, even though the cost burden
of compliance with non-lead
ammunition and tackle requirements on
individual refuges is not onerous, the
Service is considering various measures
to incentivize hunters and anglers to
transition from lead to non-lead
ammunition and tackle and mitigate the
costs of the transition. The Service
would focus any such efforts toward
low-income and subsistence hunters
and anglers who stand to be most
impacted by any additional costs in
obtaining non-lead rather than lead
ammunition and tackle. The Service
takes this environmental justice concern
seriously. We look forward to working
closely with our State agency and
hunting and fishing organization
partners to potentially implement future
initiatives and programs to mitigate the
costs of and incentivize the transition
for these groups as part of our
transparent process of finding the best
solution to lead use impacts.

We did not make any changes to the
rule as a result of these comments.

Comment (8): Many commenters
opposed to non-lead ammunition and
tackle requirements asserted that there
is limited availability of non-lead
ammunition and non-lead tackle
compared to that of lead ammunition
and tackle, such that requiring non-lead
ammunition and tackle would prevent
people from participating in hunting
and fishing. Some of these commenters
further noted that the availability of
non-lead ammunition is more limited
for older models of firearms than it is for
newer models. A few commenters also,
tangentially to the topic of availability,
claimed that the Gun Control Act of
1968 (GCA; 18 U.S.C. 921 et seq.) and
associated Bureau of Alcohol, Tobacco,
Firearms and Explosives (ATF)
regulations concerning armor piercing
ammunition hinder the production and
thus availability of non-lead
ammunition.

Our Response: We do not agree that
non-lead ammunition and tackle are
insufficiently available to hunters and
anglers in localities where we have
restricted the use of lead ammunition or
tackle, either in the past or through this
rulemaking. However, we recognize that
there could be some compliance burden
in identifying and locating non-lead
ammunition and tackle for hunting and
fishing opportunities, where required.
Where we have restricted lead use in the
past or will restrict it through this
rulemaking, we have ensured that the
ecological health and conservation
benefits outweigh any potential for
compliance burden on hunters and
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anglers, including the ease of locating
available non-lead ammunition and
tackle. As with the costs of non-lead
options, for opportunities where non-
lead ammunition and tackle are
required, the Service has not seen
declines in hunting or fishing
participation that can be attributed to
non-lead ammunition and tackle being
less widely available than lead
ammunition and tackle. Also, as with
costs, there are existing trends of
increasing availability of non-lead
alternatives, and the 1991 national ban
on lead ammunition for waterfowl
hunting demonstrates that regulations
requiring the use of non-lead
ammunition can promote increased
availability. Finally, the same types of
programs that the Service is considering
employing to mitigate transition costs
and incentivize transition to non-lead
alternatives would also help to address
concerns about availability. The Service
would focus any such efforts toward
low-income and subsistence hunters
and anglers who stand to be most
impacted by any lack of availability
when seeking to obtaining non-lead
ammunition and tackle. The Service
takes this environmental justice concern
seriously. We look forward to working
closely with our State agency and
hunting and fishing organization
partners to potentially implement future
initiatives and programs to mitigate
non-lead ammunition and tackle
availability concerns and incentivize the
transition for these groups as part of our
transparent process of finding the best
solution to lead use impacts.

Additionally, we recognize that non-
lead ammunition may be less available
than lead ammunition, in general, for
some older models of firearms, as well
as certain calibers. Where lead use is
restricted, this could theoretically be an
obstacle to participation in certain
hunting opportunities, depending on
method of take restrictions. However,
non-lead options are already increasing
and can be expected to continue to
increase, including options for older
firearm models and less commonly used
calibers. In the case of the individual
refuges in this rule that will require
non-lead ammunition use by fall 2026,
appropriate non-lead ammunition is
available for each type of hunting (i.e.,
migratory bird, upland game, and big
game) and each individual hunting
opportunity such that hunters will still
be able to participate in all of the
opportunities at these refuges. In the
future, the Service will remain
cognizant of the need to be sure that
there are appropriate non-lead options
in the market for any given opportunity

for which we decide to require non-lead
ammunition. We will also ensure the
same for fishing opportunities and any
potential requirement for non-lead
fishing tackle.

Finally, the claim that the Gun
Control Act of 1968 (GCA) and
associated ATF regulations concerning
armor piercing ammunition hinder the
production and thus availability of non-
lead ammunition is beyond the scope of
this rulemaking. Moreover, the Service
lacks any authority to change provisions
of the GCA or associated ATF
regulations. The Service does, however,
believe that the ATF’s existing
framework for exemptions to the
definition of armor piercing
ammunition for ammunition that is
“primarily intended to be used for
sporting purposes,” as explicitly
authorized by the GCA, should be
sufficient to allow for the availability of
non-lead ammunition for hunters (see
the ATF Special Advisory available
online at: https://www.atf.gov/news/pr/
armor-piercing-ammunition-exemption-
framework).

We did not make any changes to the
rule as a result of these comments.

Comment (9): Some commenters
objecting to non-lead ammunition and
tackle requirements claimed non-lead
ammunition and non-lead tackle do not
perform as effectively as lead
ammunition and lead tackle.

Our Response: We do not agree and
find that non-lead ammunition and
tackle performs at least as effectively as
lead ammunition and tackle. Some
hunters and anglers on the Refuge
System currently use non-lead
ammunition and tackle, both voluntarily
and as required by regulation, without
any documented difference in success
rates. In fact, the Service has, by policy
since 2016, used non-lead ammunition
for wildlife management when lethal
control is necessary and has not found
the performance of non-lead
ammunition to impede these
management activities in any way. As
part of our hunter education efforts,
many refuges offer field demonstrations
of the effectiveness of non-lead
ammunition. Scientific studies of
effectiveness have supported this
informal empirical evidence and found
that non-lead ammunition performs as
effectively as lead ammunition (see
‘““Are lead-free hunting rifle bullets as
effective at killing wildlife as
conventional lead bullets? A
comparison based on wound size and
morphology,” Trinogga, et al., Science
of The Total Environment. Volume 443,
15 January 2013, pp. 226—232 (available
online November 25, 2012) and
“Performance of Lead-Free versus Lead-

Based Hunting Ammunition in Ballistic
Soap,” Gremse, et al., PLoS One. 2014;
9(7): €102015 (published online July 16,
2014)). There is no scientific evidence
for the claimed differences in
performance between non-lead and lead
ammunition and tackle available on the
market today. In fact, non-lead
ammunition has a demonstrable
performance advantage in that hunters
kill only what they shoot because,
unlike lead ammunition, non-lead
ammunition will not poison non-target
species. Where the Service restricts the
use of lead on the Refuge System, there
is no compliance burden on hunters and
anglers in the form of reduced
performance of ammunition or tackle.

We did not make any changes to the
rule as a result of these comments.

Comment (10): Some commenters
opposed to non-lead ammunition and
tackle requirements argued that any
switching from lead ammunition and
tackle to non-lead ammunition and
tackle should be voluntary. Among
these commenters advocating that the
use of non-lead ammunition should
remain voluntary were both those who
felt there is a need for large-scale uptake
of non-lead ammunition and tackle, and
those who felt it should be simply a
preference decision for each hunter and
angler. A few commenters further
expressed that voluntarily adopting
non-lead ammunition and tackle should
be encouraged through hunter education
and/or incentives for hunters to
transition to non-lead options.

Our Response: The Service has
encouraged and will continue to
encourage voluntary use of non-lead
ammunition and tackle but will also
impose regulatory requirements when
and where necessary. For many years,
the Service has encouraged voluntary
use of non-lead ammunition and tackle
through our hunter and angler
education programs, which have
included providing scientific
information about the harm lead can do
and demonstrating the performance of
non-lead ammunition. Voluntary
adoption of non-lead ammunition and
tackle is an excellent way for hunters
and anglers to demonstrate commitment
to the ideals of avoiding harm to non-
target species, fair chase, and serving as
the original conservation stewards of
our country’s natural resources. The
Service appreciates each and every one
of the hunters and anglers who have
voluntarily made the switch to non-lead
ammunition and tackle, whether for
their own health, their family’s health,
or the health of wildlife. Going forward,
the Service will continue to urge
voluntary use of non-lead ammunition
and tackle. While the Service is in the
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process of evaluating the future of lead
use, even if our determination were
ultimately that lead use on the Refuge
System needs to end, the Service would
still consider all viable methods for
achieving that outcome, including
encouraging voluntary transition to non-
lead ammunition and tackle. At the
same time, we note that years of efforts
toward educating hunters and
encouraging non-lead use by the Service
and other organizations have not
yielded a significant transition to non-
lead ammunition and tackle, despite
some localized success stories.

The commenters’ suggestion of
providing incentives could be a viable
tool, although it will be important to
construct a fair and targeted incentive
structure for individual hunters and
anglers. These types of programs are
under consideration, not only within
the context of non-lead regulatory
requirements, but may also be used
more broadly to encourage voluntary
use of non-lead alternatives and other
method(s) of addressing lead issues.

The Refuge System, and all Service
lands and waters, are different from
private, State, and even other Federal
public lands. We have legal obligations
to prioritize wildlife health and
biodiversity, to consider the
compatibility of new and ongoing
hunting and fishing activities, and to
assess the potential impact of these
activities on the natural resources under
our jurisdiction. Although voluntary
uptake may be part of a future with
multiple methods of addressing lead use
issues, the history of low compliance
with voluntary adoption of non-lead
ammunition and tackle prompts the
Service to consider regulatory
requirements to ensure compatibility. At
this time, the Service is continuing to
evaluate the future of lead use through
an open and transparent process with
input from a broad array of partners and
stakeholders about how best to secure
the appropriate future for the use of
lead. We invite ideas and coordination
from all the organizations that
commented recommending voluntary
uptake and/or are engaged in efforts to
encourage volunteer uptake of non-lead
ammunition and tackle.

We did not make any changes to the
rule as a result of these comments.

Comment (11): A few commenters
pointed to sources of lead in the
environment, other than hunting and
fishing with lead ammunition and
tackle (e.g., naturally occurring lead in
the ground, lead paint, past use of
leaded gasoline and pesticides, and
discarded galvanized hardware). These
commenters asserted that the Service
should not have non-lead ammunition

and tackle requirements because these
other sources of lead cause negative
health impacts for fish and wildlife.
Our Response: While there are of
course other potential sources of lead in
the environment, including other
sources that may be bioavailable to
wildlife, the Service does not see this as
diminishing the importance or
conservation benefits of requiring the
use of non-lead ammunition and tackle,
when and where necessary. While these
other sources of lead vary in the degree
of risk that they could present to
wildlife, the Service is duly concerned
by the health risks from any potential
source of lead exposure for wildlife and
humans. There are likely benefits to be
had from efforts to address each of these
sources in turn, but that is generally
beyond the scope of this rulemaking.
Moreover, these other potential
sources of lead do not change the fact
that the best available science has
drawn a clear link between the use of
lead ammunition and tackle and its
ecological health impacts. In fact, the
study from Slabe, et al., cited earlier in
our response to Comment (6), provides
strong evidence that not only is there an
impact to eagles from lead ammunition
specifically, but there is also strong
evidence that it represents the most
important source of lead exposure for
the species studied (Slabe 2022).
Essentially, the study demonstrated that
the highest rates of acute lead poisoning
in eagles, measured by liver lead
concentrations, corresponded in terms
of timing with the use of lead
ammunition in the form of a nationwide
spike in lead poisoning in winter
months in the midst of hunting seasons.
To the extent other sources of lead do
bear on our decisions about lead
ammunition and tackle use, these
additional lead sources in fact weigh in
favor of lead use restrictions, as lead can
accumulate in wildlife from repeated
exposure from one or multiple sources
(see, e.g., Behmke 2015). This applies
both to the sources mentioned by
commenters and additional sources that
were not mentioned, such as coal-fired
power plants and certain heavy
industry, including smelting (see
Behmke 2015). Similarly, the Service is
also not discouraged from requiring the
use of non-lead ammunition and tackle,
where appropriate, by the continued use
of lead ammunition and tackle for
hunting and fishing on nearby State and
privately held lands and waters. The
Service will act to address threats,
including from visitor uses, as necessary
within our authority, in the interest of
our conservation mission even if, and
often especially when, human activities

outside of refuge borders present similar
threats.

We did not make any changes to the
rule as a result of these comments.

Comment (12): One comment opposed
to non-lead ammunition and tackle
requirements maintained that lead
ammunition and tackle are made of an
inorganic form of lead that poses less
risk of harm to humans or animals.

Our Response: While inorganic lead
presents a low risk of adverse health
impacts while it retains its solid,
molded form (i.e., anglers face relatively
little risk from handling lead tackle), the
basis for concern about lead
ammunition and tackle is that there are
multiple ways for such lead to become
harmful to human and ecological health.
Organic lead (i.e., the banned gasoline
additive tetramethyl lead) is more
dangerous than inorganic lead because
it can be absorbed through the skin. Yet,
inorganic lead can also have serious
impacts in certain forms (e.g., fragments
and particles) and once inside an
animal. First, as briefly described in
response to Comment (6), lead
ammunition, including bonded lead
ammunition, fragments when it hits an
animal, and this distributes tiny pieces
of lead within a wide radius in the soft
tissues of the harvested animal (see
“Fragmentation of lead-free and lead-
based hunting rifle bullets under real
life hunting conditions in Germany,”
Trinogga et al., Ambio. 2019 Sep; 48(9):
1056—-1064 (published online March 23,
2019)). These tiny fragments of lead are
then consumed by scavenger species
eating carcasses or gut piles left behind
or humans eating the game meat. In this
tiny, fragmented form and acted on by
digestive enzymes and acids, the lead
derived from ammunition can then shed
particles that enter the blood stream and
affect systems throughout the body,
presenting both chronic and acute
health risks. Second, as briefly
described in response to Comment (6),
lead ammunition and tackle that is
deposited along shores or at the bottom
of bodies of water can be ingested by
several species of birds that forage in
these locations for pebbles, as pebbles
are necessary to break down food
through grinding in a special organ of
their digestive systems called a gizzard.
This grinding process, along with
digestive acids and enzymes that
accompany food into the gizzard, can
easily break down lead ammunition and
tackle into fragments and cause it to
shed particles, just as the process breaks
down the stones and shells the birds
intended to ingest. These lead particles
are then able to enter the bloodstream
and affect systems throughout the body,
presenting both chronic and acute
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health risks. Third, lead ammunition
and tackle that ends up discarded in
bodies of water may begin to dissolve
and thus introduce lead particles into
the water that present both chronic and
acute health risks to both aquatic
animals living in the water and
terrestrial animals drinking from the
water. This process requires high acidity
in the water that dissolves lead
ammunition or tackle, and it is
essentially the same concern as the
problem of corrosion from acidic water
in lead water pipes. These particles of
lead dissolved into the water are easily
taken up into the bloodstream as they
pass through digestive systems. It is
through these known processes that lead
ammunition and tackle present a risk,
and the best available scientific
evidence indicates that these processes
are occurring at rates that are causing
negative impacts on the health of both
certain wildlife species and humans,
and those impacts are more acute for
some species. Thus, we seriously
consider the impact of inorganic forms
of lead, such as lead ammunition and
tackle, on wildlife and human health.

We did not make any changes to the
rule as a result of these comments.

Comment (13): Several commenters
who object to the regulation of lead
ammunition and tackle expressed
nonsubstantive concerns centered on
their views about the constitutionality
and/or legality of the Service creating
non-lead ammunition and tackle
requirements through our regulations, or
of any agency regulation. Several
commenters, instead or in addition,
offered nonsubstantive concerns about
their personal general projections of
impacts to the ammunition and tackle
industry and the broader economy.

Our Response: The Service
thoroughly addressed these and similar
concerns in our 2022-2023 final rule
(see 87 FR 57108 at 57117-57119,
September 16, 2022). Our position
remains the same on these topics in this
2023-2024 rulemaking.

We did not make any changes to the
rule as a result of these comments.

Comment (14): A few commenters
expressed concerns about the
availability of copper for use in
ammunition, as copper is one of the
alternatives to lead used for non-lead
ammunition. The comments expressed
concern that due to limited sources of
copper and demand for copper for other
uses, an increase in demand for copper
for ammunition from non-lead
ammunition requirements may not be
possible or could drive up the cost of
non-lead ammunition.

Our Response: These concerns are
outside the scope of this rulemaking and

thus nonsubstantive. It is outside the
expertise of the Service and the scope of
this rule to speculate about the current
or future availability of copper, or how
it could affect prices for goods made
using copper. There are, however, two
things the Service can say on this topic.
First, by requiring the use of non-lead
ammunition at eight individual refuges
beginning in fall 2026 in this rule, the
Service is in no way specifically
requiring the use of copper ammunition.
Second, as noted above in our response
to Comment (8), the non-lead
ammunition regulations in this
rulemaking impact a small portion of
the market for ammunition.

We did not make any changes to the
rule as a result of these comments.

Comment (15): We also received
several comments concerning
regulations for the use of and training of
hunting dogs at Silvio O. Conte National
Fish and Wildlife Refuge (NFWR). Two
of these comments urged us to expand
the season for dog training to align it
with regulations in the relevant States.
The majority of these comments,
however, objected to the Service
removing the special use permit
requirement for those training or using
more than two dogs, with some
expressing the sentiment that any use of
hunting dogs is inappropriate on
Service lands.

Our Response: All uses proposed as
part of this rulemaking or otherwise
authorized as part of hunting and
fishing programs in the Refuge System
are thoroughly assessed for
compatibility with other visitor uses,
the legislated purposes for which the
refuge was established, and the
Service’s mission. Where authorized,
the use of hunting dogs is carried out
safely and without significant impacts
to the environment or healthy wildlife
populations.

The Service has determined that
allowing dog training for the full State
seasons in the New Hampshire and
Vermont sections of the refuge is not
compatible with our conservation
mission. The Service allows dog
training in August and September at
Conte NFWR, while each State also
allows the activity to occur in June and
July. We cannot allow the activity in
June and July because migratory
landbirds nest on the refuge during
those months. Disturbance to these
species during this vulnerable period
may decrease nest and brooding success
(Gutzwiller et al. 1998; Thompson, B.
2015). Nesting success is critical to
maintain the population of game and
non-game species. Many non-game
species of migratory birds are declining
across their range. Canada warbler, rusty

blackbird, wood thrush, and veery, for
example, have been listed as species in
greatest need of conservation in the
Birds of Conservation Concern 2021 by
the Service’s Migratory Bird Program.
Canada warbler, rusty blackbird, and
wood thrush are also high priority bird
species of greatest conservation need as
identified in Vermont’s 2005 and 2015
Wildlife Action Plans (Vermont Fish
and Wildlife Department (VFWD) State
Wildlife Action Plan 2015) and New
Hampshire’s Fish and Game 2015
Wildlife Action Plan (New Hampshire
Fish and Game Department (NHFGD)
2015). These species breed within
forested habitats of the portions of Conte
NFWR in New Hampshire and Vermont.
Veeries and Canada warblers nest on or
near the ground and their eggs and
hatchlings are vulnerable to
disturbance, predation, and trampling.
While hunting is a priority public use of
the Refuge System under the
Improvement Act, training of dogs is
not. Hunting is the legal authorization to
take or harvest a game species. There is
no legal authorization to take any
species for the purpose of dog training
on the refuge. We recognize that dog
training is a component of the hunting
experience, and with stipulations to
shorten the training season, it is
currently found compatible. Migratory
landbirds are a trust resource, and based
on our professional opinion and
available science, dog training as a
compatible use during the breeding
season is not supported by science.

At this time, the Service will not
require individuals to obtain a refuge-
specific permit for hunting with dogs or
training dogs on the refuge. Hunting
with and training of dogs is allowed on
the refuge consistent with State
regulations when found compatible
with refuge purposes, as outlined in the
hunt plan. The information collected
from the previously required permit
satisfied the refuge’s need to engage
with the user group. The Service will
continue to monitor population trends
of endangered and threatened species,
and migratory birds, at the refuge. If
there is evidence that trust resource
populations are negatively impacted by
either the training of hunting dogs or the
use of hunting dogs, then we may revisit
impacts associated with the use of dogs
and take action to limit impacts. As
with any refuge-specific regulations, we
reserve the right to revisit the issue in
a future annual rulemaking should
anything change with respect to
conditions on the refuge, the findings of
the best available science on this topic,
or our empirical experience with dog
use on the refuge.
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We did not make any changes to the
rule as a result of these comments.

Changes From the Proposed Rule

As discussed above, under Summary
of Comments and Responses, based on
comments we received on the June 23,
2023, proposed rule and NEPA
documents for individual refuges, we
made no changes in this final rule.

Effective Date

We are making this rule effective
upon the date of its filing at the Office
of the Federal Register (see DATES,
above), with the exception of the
requirements to use non-lead
ammunition and fishing tackle on Great
Thicket, Rachel Carson, Blackwater,
Eastern Neck, Patuxent Research Refuge,
Erie, Chincoteague, and Wallops Island
NWRs at 50 CFR 32.38, 32.39, 32.57,
and 32.65(b)(1)(vi), (b)(2)(1), (b)(3)(i),

(b)(4)(vi), (n)(2)(vi), (n)(2)(i), and
(n)(3)(i), respectively, which will take
effect on September 1, 2026. We
provided a 60-day public comment
period for the June 23, 2023, proposed
rule (88 FR 41058). We have determined
that any further delay in implementing
these station-specific hunting and sport
fishing regulations would not be in the
public interest, in that a delay would
hinder the effective planning and
administration of refuges’ hunting and
sport fishing programs. This rule does
not impact the public generally in terms
of requiring lead time for compliance.
Rather, it relieves restrictions in that it
allows activities on refuges and
hatcheries that we would otherwise
prohibit. Therefore, we find good cause
under 5 U.S.C. 553(d)(3) to make this
rule effective upon the date of its filing
at the Office of the Federal Register.

Amendments to Existing Regulations

Updates to Hunting and Fishing
Opportunities on NWRs

This document codifies in the Code of
Federal Regulations all the Service’s
hunting and/or sport fishing regulations
that we are updating since the last time
we published a rule amending these
regulations (87 FR 57108; September 16,
2022) and that are applicable at Refuge
System units previously opened to
hunting and/or sport fishing. We adopt
these changes to better inform the
general public of the regulations at each
station, to increase understanding and
compliance with these regulations, and
to make enforcement of these
regulations more efficient. In addition to
finding these regulations in 50 CFR part
32, visitors to our stations may find
them reiterated in literature distributed
by each station or posted on signs.

TABLE 1—CHANGES FOR 2023—2024 HUNTING/SPORT FISHING SEASON

: Migratory Upland game Big game i
Station State bird hunting hunting hunting Sport fishing
Cahaba River NWR ..ot Alabama ........... Closed .............. Already Open ... Already Open.
Everglades Headwaters NWR Florida ............... E E o Closed.
Minnesota Valley NWR ..o Minnesota ......... E E Already Open.

Key:

E = Expansion (Station is already open to the activity: the rule will add new lands/waters, modify areas open to hunting or fishing, extend sea-
son dates, add a targeted hunt, modify season dates, modify hunting hours, etc.)

The changes for the 2023-2024
hunting/fishing season noted in the
table above are each based on a
complete administrative record which,
among other detailed documentation,
also includes a hunt plan, a
compatibility determination (for
refuges), and the appropriate NEPA
analysis, all of which were the subject
of a public review and comment
process. These documents are available
upon request.

The Service remains concerned that
lead is an important issue, and we will
continue to appropriately evaluate and
regulate the use of lead ammunition and
tackle on Service lands and waters. The
Service has initiated stakeholder
engagement to implement a deliberate,
open, and transparent process of
evaluating the future of lead use on
Service lands and waters, working with
our State partners, and seeking input
and recommendations from the Hunting
and Wildlife Conservation Council,
other stakeholders, and the public. The
best available science, analyzed as part
of this rulemaking, indicates that lead
ammunition and tackle have negative
impacts on both wildlife and human
health. Based on the best available
science and sound professional

judgment, where appropriate, the
Service may propose to require the use
of non-lead ammunition and tackle on
Service lands and waters, as we have
done in certain cases already. While the
Service continues to evaluate the future
of lead use in hunting and fishing on
Service lands and waters, we will
continue to work with stakeholders and
the public to evaluate lead use through
the annual rulemaking process. In the
interim, we will not allow for any
increase in lead use on Service lands
and waters. Therefore, this rule does not
include any opportunities increasing or
authorizing the new use of lead.
Minnesota Valley NWR already requires
non-lead ammunition for the migratory
bird and upland game hunting
opportunities being expanded, and the
refuge’s expansion of the big game hunt
involves only archery deer hunting,
which does not involve lead
ammunition, as part of a special hunt
program. The Cahaba River NWR is
expanding archery deer hunting, which
does not involve lead ammunition.
Everglades Headwaters NWR is
expanding existing migratory game bird,
upland game, and big game hunting to
new acres that will require the use of
non-lead ammunition immediately in

the fall 2023 season; the rule will
require non-lead ammunition only
within the newly expanded acres for
hunting on the refuge. This restriction
on the use of lead ammunition was
developed in coordination with the
State of Florida’s Fish and Wildlife
Conservation Commission. As we noted
in our September 16, 2022, final rule (87
FR 57108), in this rule, Blackwater,
Chincoteague, Eastern Neck, Erie, Great
Thicket, Patuxent Research Refuge,
Rachel Carson, and Wallops Island
NWRs will require non-lead equipment,
effective on September 1, 2026.
Specifically, all eight refuges will
require the use of non-lead ammunition
by fall 2026, and seven of the eight,
excepting Chincoteague, will require the
use of non-lead tackle by fall 2026 as
well.

Fish Advisory

For health reasons, anglers should
review and follow State-issued
consumption advisories before enjoying
recreational sport fishing opportunities
on Service-managed waters. You can
find information about current fish-
consumption advisories on the internet
at https://www.epa.gov/fish-tech.
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Required Determinations

Regulatory Planning and Review—
Executive Orders 12866, 13563, and
14094

Executive Order 14094 reaffirms the
principles of E.O. 12866 and E.O. 13563
and states that regulatory analysis
should facilitate agency efforts to
develop regulations that serve the
public interest, advance statutory
objectives, and are consistent with E.O.
12866, E.O. 13563, and the Presidential
Memorandum of January 20, 2021
(Modernizing Regulatory Review).
Regulatory analysis, as practicable and
appropriate, shall recognize distributive
impacts and equity, to the extent
permitted by law. E.O. 13563
emphasizes further that regulations
must be based on the best available
science and that the rulemaking process
must allow for public participation and
an open exchange of ideas. We have
developed this final rule in a manner
consistent with these requirements.

E.O. 12866, as reaffirmed by E.O.
13563 and E.O. 14094, provides that the

Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget (OMB) will
review all significant rules. OIRA has
determined that this rule is not
significant.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(as amended by the Small Business
Regulatory Enforcement Fairness Act
[SBREFA] of 1996) (5 U.S.C. 601 ef seq.),
whenever a Federal agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make available for public
comment a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Thus, for a regulatory flexibility analysis
to be required, impacts must exceed a

threshold for “‘significant impact”” and a
threshold for a ““substantial number of
small entities.” See 5 U.S.C. 605(b).
SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

This rule expands hunting on three
NWRs. As a result, visitor use for
wildlife-dependent recreation on these
stations will change. If the stations
establishing new programs were a pure
addition to the current supply of those
activities, it would mean an estimated
maximum increase of 586 user days
(one person per day participating in a
recreational opportunity; see table 2,
below). Because the participation trend
is flat in these activities, this increase in
supply will most likely be offset by
other sites losing participants.
Therefore, this is likely to be a
substitute site for the activity and not
necessarily an increase in participation
rates for the activity.

TABLE 2—ESTIMATED MAXIMUM CHANGE IN RECREATION OPPORTUNITIES IN 2023-2024

[2022 Dollars in thousands]

Station

Cahaba River NWR
Everglades Headwaters NWR
Minnesota Valley NWR

- - Additional
Additional Additional :
hunting days fishing days (ﬁ]x?fgfslgjrﬁ:)
120 | o, $4
225 | e 9
241 | e 9
586 | oo 22

To the extent visitors spend time and
money in the area of the station that
they would not have spent there
anyway, they contribute new income to
the regional economy and benefit local
businesses. Due to the unavailability of
site-specific expenditure data, we use
the national estimates from the 2016
National Survey of Fishing, Hunting,
and Wildlife Associated Recreation to
identify expenditures for food and
lodging, transportation, and other
incidental expenses. Using the average
expenditures for these categories with
the maximum expected additional
participation of the Refuge System
yields approximately $22,000 in
recreation-related expenditures (see
table 2, above). By having ripple effects
throughout the economy, these direct
expenditures are only part of the
economic impact of these recreational
activities. Using a national impact
multiplier for hunting activities (2.51)
derived from the report “Hunting in
America: An Economic Force for

Conservation” and for fishing activities
(2.51) derived from the report
“Sportfishing in America” yields a total
maximum economic impact of
approximately $56,000 (2022 dollars)
(Southwick Associates, Inc., 2018).

Since we know that most of the
fishing and hunting occurs within 100
miles of a participant’s residence, then
it is unlikely that most of this spending
will be “new” money coming into a
local economy; therefore, this spending
will be offset with a decrease in some
other sector of the local economy. The
net gain to the local economies will be
no more than $56,000 and likely less.
Since 80 percent of the participants
travel less than 100 miles to engage in
hunting and fishing activities, their
spending patterns will not add new
money into the local economy and,
therefore, the real impact will be on the
order of about $22,000 annually.

Small businesses within the retail
trade industry (such as hotels, gas
stations, taxidermy shops, bait-and-

tackle shops, and similar businesses)
may be affected by some increased or
decreased station visitation. A large
percentage of these retail trade
establishments in the local communities
around NWRs qualify as small
businesses (see table 3, below). We
expect that the incremental recreational
changes will be scattered, and so we do
not expect that the rule will have a
significant economic effect on a
substantial number of small entities in
any region or nationally. As noted
previously, we expect at most $22,000
to be spent in total in the refuges’ local
economies. The maximum increase will
be less than one-tenth of 1 percent for
local retail trade spending (see table 3,
below). Table 3 does not include entries
for those NWRs for which we project no
changes in recreation opportunities in
2023-2024; see table 2, above.
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TABLE 3—COMPARATIVE EXPENDITURES FOR RETAIL TRADE ASSOCIATED WITH ADDITIONAL STATION VISITATION FOR

2023-2024
[Thousands, 2022 dollars]
Estimated Establishments
: maximum Addition . with fewer
Station/county(ies) Rﬁ%’gg?ﬁ’e addition as % of EStﬁ]blz'%qr;‘?mS than 10
from new total employees
activities in 2017
Cahaba River:
Bibb, AL .o $143,008 $5 <0.1 52 39
Everglades Headwaters:
Hardee, FL ..o 223,259 3 <0.1 75 63
Highlands, FL ......c.cooeiiiieerieeeeee e 1,505,788 3 <0.1 342 246
POIK, FL e 9,949,483 3 <0.1 1,814 1,276
Minnesota Valley:
Carver, MN ..o 1,116,550 5 <0.1 220 142

1U.S. Census Bureau.

With the small change in overall
spending anticipated from this rule, it is
unlikely that a substantial number of
small entities will have more than a
small impact from the spending change
near the affected stations. Therefore, we
certify that this rule will not have a
significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). A regulatory
flexibility analysis is not required.
Accordingly, a small entity compliance
guide is not required.

Congressional Review Act

The rule is not a major rule under 5
U.S.C. 804(2), the Congressional Review
Act. We anticipate no significant
employment or small business effects.
This rule:

a. Will not have an annual effect on
the economy of $100 million or more.
The minimal impact will be scattered
across the country and will most likely
not be significant in any local area.

b. Will not cause a major increase in
costs or prices for consumers;
individual industries; Federal, State, or
local government agencies; or
geographic regions. This rule will have
only a slight effect on the costs of
hunting opportunities for Americans. If
the substitute sites are farther from the
participants’ residences, then an
increase in travel costs will occur. The
Service does not have information to
quantify this change in travel cost but
assumes that, since most people travel
less than 100 miles to hunt, the
increased travel cost will be small. We
do not expect this rule to affect the
supply or demand for hunting
opportunities in the United States, and,
therefore, it should not affect prices for
hunting equipment and supplies, or the
retailers that sell equipment.

c. Will not have significant adverse
effects on competition, employment,

investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
This rule represents only a small
proportion of recreational spending at
NWRs. Therefore, this rule will have no
measurable economic effect on the
wildlife-dependent industry, which has
annual sales of equipment and travel
expenditures of $72 billion nationwide.

Unfunded Mandates Reform Act

Since this rule will apply to public
use of federally owned and managed
refuges, it will not impose an unfunded
mandate on State, local, or Tribal
governments or the private sector of
more than $100 million per year. The
rule will not have a significant or
unique effect on State, local, or Tribal
governments or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

Takings (E.O. 12630)

In accordance with E.O. 12630, this
rule will not have significant takings
implications. This rule will affect only
visitors at NWRs and describes what
they can do while they are on a Service
station.

Federalism (E.O. 13132)

As discussed under Regulatory
Planning and Review and Unfunded
Mandates Reform Act, above, this rule
will not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement under E.O. 13132. In
preparing this rule, we worked with
State governments.

Civil Justice Reform (E.O. 12988)

In accordance with E.O. 12988, the
Department of the Interior has
determined that this rule will not

unduly burden the judicial system and
that it meets the requirements of
sections 3(a) and 3(b)(2) of the order.

Energy Supply, Distribution or Use (E.O.
13211)

On May 18, 2001, the President issued
E.O. 13211 on regulations that
significantly affect energy supply,
distribution, or use. E.O. 13211 requires
agencies to prepare statements of energy
effects when undertaking certain
actions. Because this rule will expand
hunting at three NWRs, it is not a
significant regulatory action under E.O.
12866, and we do not expect it to
significantly affect energy supplies,
distribution, or use. Therefore, this
action is not a significant energy action,
and no statement of energy effects is
required.

Consultation and Coordination With
Indian Tribal Governments (E.O. 13175)

In accordance with E.O. 13175, we
have evaluated possible effects on
federally recognized Indian Tribes and
have determined that there are no
effects. We coordinate recreational use
on NWRs and National Fish Hatcheries
with Tribal governments having
adjoining or overlapping jurisdiction
before we propose the regulations.

Paperwork Reduction Act (PRA)

This rule does not contain any new
collections of information that require
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). OMB previously approved the
information collection requirements
associated with application and
reporting requirements associated with
hunting and sport fishing and assigned
OMB Control Number 1018-0140
(expires 09/30/2025). An agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
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of information unless it displays a
currently valid OMB control number.

Endangered Species Act Section 7
Consultation

We comply with section 7 of the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), when
developing comprehensive conservation
plans and step-down management
plans—which includes hunting and/or
fishing plans—for public use of refuges
and hatcheries, and prior to
implementing any new or revised public
recreation program on a station as
identified in 50 CFR 26.32. We
complied with section 7 for each of the
stations affected by this rulemaking.

National Environmental Policy Act

We analyzed this rule in accordance
with the criteria of the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4332(C)), 43 CFR part
46, and 516 Departmental Manual (DM)
8.

A categorical exclusion from NEPA
documentation applies to publication of
amendments to station-specific hunting
and fishing regulations because they are
technical and procedural in nature, and
the environmental effects are too broad,
speculative, or conjectural to lend
themselves to meaningful analysis (43
CFR 46.210 and 516 DM 8). Concerning
the actions that are the subject of this
rulemaking, we have complied with
NEPA at the project level when
developing each package. This is
consistent with the Department of the
Interior instructions for compliance
with NEPA where actions are covered
sufficiently by an earlier environmental
document (43 CFR 46.120).

Prior to the addition of a refuge or
hatchery to the list of areas open to
hunting and fishing in 50 CFR parts 32
and 71, we develop hunting and fishing
plans for the affected stations. We
incorporate these station hunting and
fishing activities in the station
comprehensive conservation plan and/
or other step-down management plans,
pursuant to our refuge planning
guidance in 602 Fish and Wildlife
Service Manual (FW) 1, 3, and 4. We
prepare these comprehensive
conservation plans and step-down plans
in compliance with section 102(2)(C) of
NEPA, the Council on Environmental
Quality’s regulations for implementing
NEPA in 40 CFR parts 1500 through
1508, and the Department of Interior’s
NEPA regulations at 43 CFR part 46. We
invite the affected public to participate
in the review, development, and
implementation of these plans. Copies
of all plans and NEPA compliance are

available from the stations at the
addresses provided below.

Available Information for Specific
Stations

Individual refuge and hatchery
headquarters have information about
public use programs and conditions that
apply to their specific programs and
maps of their respective areas. To find
out how to contact a specific refuge or
hatchery, contact the appropriate
Service office for the States and
Territories listed below:

Hawaii, Idaho, Oregon, and
Washington. Regional Chief, National
Wildlife Refuge System, U.S. Fish and
Wildlife Service, Eastside Federal
Complex, Suite 1692, 911 NE 11th
Avenue, Portland, OR 97232—-4181;
Telephone (503) 231-6203.

Arizona, New Mexico, Oklahoma, and
Texas. Regional Chief, National Wildlife
Refuge System, U.S. Fish and Wildlife
Service, P.O. Box 1306, 500 Gold
Avenue SW, Albuquerque, NM 87103;
Telephone (505) 248—6635.

Illinois, Indiana, Iowa, Michigan,
Minnesota, Missouri, Ohio, and
Wisconsin. Regional Chief, National
Wildlife Refuge System, U.S. Fish and
Wildlife Service, 5600 American Blvd.
West, Suite 990, Bloomington, MN
55437-1458; Telephone (612) 713-5476.

Alabama, Arkansas, Florida, Georgia,
Kentucky, Louisiana, Mississippi, North
Carolina, South Carolina, Tennessee,
Puerto Rico, and the Virgin Islands.
Regional Chief, National Wildlife Refuge
System, U.S. Fish and Wildlife Service,
1875 Century Boulevard, Atlanta, GA
30345; Telephone (404) 679-7356.

Connecticut, Delaware, District of
Columbia, Maine, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Rhode
Island, Vermont, Virginia, and West
Virginia. Regional Chief, National
Wildlife Refuge System, U.S. Fish and
Wildlife Service, 300 Westgate Center
Drive, Hadley, MA 01035-9589;
Telephone (413) 253-8307.

Colorado, Kansas, Montana, Nebraska,
North Dakota, South Dakota, Utah, and
Wyoming. Regional Chief, National
Wildlife Refuge System, U.S. Fish and
Wildlife Service, 134 Union Blvd.,
Lakewood, CO 80228; Telephone (303)
236—4377.

Alaska. Regional Chief, National
Wildlife Refuge System, U.S. Fish and
Wildlife Service, 1011 E Tudor Rd.,
Anchorage, AK 99503; Telephone (907)
786—3545.

California and Nevada. Regional
Chief, National Wildlife Refuge System,
U.S. Fish and Wildlife Service, 2800
Cottage Way, Room W-2606,

Sacramento, CA 95825; Telephone (916)
767-9241.

Primary Author

Kate Harrigan, Division of Natural
Resources and Conservation Planning,
National Wildlife Refuge System, is the
primary author of this rulemaking
document.

List of Subjects in 50 CFR Part 32

Fishing, Hunting, Reporting and
recordkeeping requirements, Wildlife,
Wildlife refuges.

Regulation Promulgation

For the reasons described in the
preamble, we amend title 50, chapter I,
subchapter C of the Code of Federal
Regulations as set forth below:

PART 32—HUNTING AND FISHING

m 1. The authority citation for part 32
continues to read as follows:

Authority: 5 U.S.C. 301; 16 U.S.C. 460Kk,
664, 668dd—668ee, and 715i; Pub. L. 115-20,
131 Stat. 86.

m 2. Amend § 32.24 by revising
paragraphs (s)(1)(iv) and (vi) to read as
follows:

§32.24 California.

* * * * *

(S) * % %

(1) * x %

(iv)We restrict hunters in the spaced
zone area of the East Bear Creek Unit
and West Bear Creek Unit to their
assigned zone except when they are
traveling to and from the parking area,
retrieving downed birds, or pursuing
crippled birds.

*

* * * *

(vi) We require State-issued Type A
area permits for accessing the Freitas
Unit on Wednesdays, Saturdays, and
Sundays.

* * * * *

m 3. Amend § 32.28 by revising
paragraphs (e)(2) and (3) to read as
follows:

§32.28 Florida.

* * * * *

(e) * *x %

(2) Upland game hunting. We allow
upland game hunting and the incidental
take of nonnative wildlife as defined by
the State on designated areas of the
refuge in accordance with State
regulations and applicable State
Wildlife Management Area regulations
and the following condition: We require
the use of non-lead ammunition when
hunting upland game and the incidental
take of nonnative wildlife on the
Corrigan Ranch/Okeechobee Unit.
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(3) Big game hunting. We allow big
game hunting and the incidental take of
nonnative wildlife as defined by the
State on designated areas of the refuge
in accordance with State regulations
and applicable State Wildlife
Management Area regulations and the
following condition: We require the use
of non-lead ammunition when hunting
big game and the incidental take of
nonnative wildlife on the Corrigan
Ranch/Okeechobee Unit.

* * * * *

m 4. Amend § 32.35 by revising
paragraph (a)(1)(v) to read as follows:

§32.35 Kansas.

* * * * *
(a) * * %
(1) * % %
(v) We close the Neosho River and

refuge lands north of the Neosho River
to all hunting from November 1 through
March 1.

* * * * *

m 5. Effective September 1, 2026, amend
§32.38 by:
m a. Adding paragraph (b)(1)(v);
m b. Revising paragraphs (b)(2)(i) and
(b)(3)(1);
m c. Adding paragraph (f)(1)(v); and
m d. Revising paragraphs (f)(2)(i),
(H)(3)(i), and (f)(4)(ii).

The additions and revisions read as
follows:

§32.38 Maine.

* * * * *

(b) * * *

(1) EE

(v) You may only use or possess
approved non-lead shot shells,
ammunition, and tackle while in the
field (see § 32.2(k)).

(2) * *x %

(i) The conditions set forth at
paragraphs (b)(1)(i) through (iii) and (v)
of this section apply.

* * * * *

(3) * *x %

(i) The conditions set forth at
paragraphs (b)(1)(i) through (iii) and (v)
of this section apply.

* * * * *

(f) * % %

(1) * * *

(v) You may only use or possess
approved non-lead shot shells,
ammunition, and tackle while in the
field (see § 32.2(k)).

(2) * % %

(i) The conditions set forth at
paragraphs (f)(1)(i), (iii), and (v) of this
section apply.

(3)* * ok

(i) The conditions as set forth at
paragraphs (f)(1)(i), (iv), and (v) of this
section apply.

(4) * % %

(ii) The condition set forth at
paragraph (f)(1)(v) of this section

applies.
m 6. Effective September 1, 2026, amend
§32.39 by:

m a. Adding paragraph (a)(1)(iv);
m b. Revising paragraph (a)(2)(i);
m c. Adding paragraphs (a)(3)(vi),
(a)(4)(iii), and (b)(2)(iv);
m d. Revising paragraph (b)(3)(i)
introductory text;
m e. Adding paragraphs (b)(3)(iv),
(b)(4)(iii), and (c)(1)(v); and
m f. Revising paragraphs (c)(2), (c)(3)(i),
and (c)(4).

The additions and revisions read as
follows:

§32.39 Maryland.

* * * * *

(a] EE

(1) * % %

(iv) You may only use or possess
approved non-lead shot shells,
ammunition, and tackle while in the
field (see § 32.2(k)).

(2) * *x *

(i) The conditions set forth at
paragraphs (a)(1)(iv) and (a)(3)(i)
through (v) of this section apply.

* * * * *

(3) * *x *

(vi) The condition set forth at
paragraph (a)(1)(iv) of this section
applies.

(4) * *x *

(iii) The condition set forth at
paragraph (a)(1)(iv) of this section
applies.

(b) * *x *

(2) * Kk %

(iv) You may only use or possess
approved non-lead shot shells,
ammunition, and tackle while in the
field (see § 32.2(k)).

(3) * * %

(i) The general hunt regulations for
this paragraph (b)(3) are:

(iv) The condition set forth at
paragraph (b)(2)(iv) of this section
applies.

4***

(iii) The condition set forth at
paragraph (b)(2)(iv) of this section
applies.

(C] * * %

(1) * Kk %

(v) You may only use or possess
approved non-lead shot shells,
ammunition, and tackle while in the
field (see § 32.2(k)).

(2) Upland game hunting. We allow
hunting of gray squirrel, eastern
cottontail rabbit, and woodchuck on
designated areas of the refuge subject to
the following condition: The conditions
set forth at paragraphs (c)(1)(i) through
(iii) and (v) of this section apply.

(3) * * %

(i) The conditions set forth at
paragraphs (c)(1)(i), (ii), and (v) of this
section apply.

* * * * *

(4) Sport fishing. We allow sport
fishing on designated areas of the refuge
subject to the following condition: The
condition set forth at paragraph (c)(1)(v)
of this section applies.

m 7. Amend § 32.40 by:
m a. Adding paragraph (a)(4)(iii); and
m b. Revising paragraphs (b)(4) and
(H4).

The addition and revisions read as
follows:

§32.40 Massachusetts.

* * * * *

( ) I

(4) * *x %

(iii) We allow fishing from legal
sunrise to legal sunset.

(b) * * *

(4) Sport fishing. We allow sport
fishing on designated areas of the refuge

from legal sunrise to legal sunset.
* * * * *

(f)***

(4) Sport fishing. We allow sport
fishing on designated areas of the refuge

from legal sunrise to legal sunset.
* * * * *

m 8. Amend § 32.47 by:

m a. Revising paragraphs (d)(1)(i) and

(iii)s

m b. Adding paragraphs (d)(1)(iv) and

(v); and

m c. Revising paragraph (d)(2)(iii).
The revisions and addition read as

follows:

§32.47 Nevada.

* * * * *

(d) * *x %

(1) * x %

(i) We allow hunting on designated
days. We prohibit any migratory game
bird hunting after January 31.

* * * * *

(iii) From October 1 to February 1,
you may only be in possession of or use
25 or fewer shot shells per hunt day.

(iv) We only allow hunters to use
watercraft to travel to and from their
hunting location for each day’s hunt.
Watercraft must be completely
immobilized while hunting, except to
retrieve downed or crippled birds.

(v) We prohibit shooting 150 feet (45
meters) from the center line of roads
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(including access roads and two tracks),
parking areas, levees, or into or from
safety zones.

(2) * % %

(iii) The conditions set forth at
paragraphs (d)(1)(iii) and (iv) of this
section apply.

* * * * *

m 9. Amend § 32.48 by revising
paragraph (b) to read as follows:

§32.48 New Hampshire.

* * * * *

(b) Silvio O. Conte National Fish and
Wildlife Refuge—(1) Migratory game
bird hunting. We allow hunting of duck,
goose, coot, Wilson’s snipe, and
American woodcock on designated
areas of the refuge subject to the
following condition: We allow the use
of dogs consistent with State
regulations, except dog training is only
allowed from August 1 through the last
Saturday in September during daylight
hours.

(2) Upland game hunting. We allow
hunting of coyote, fox, raccoon,
woodchuck, red squirrel, eastern gray
squirrel, porcupine, skunk, crow,
snowshoe hare, muskrat, opossum,
fisher, mink, weasel, ring-necked
pheasant, and ruffed grouse on
designated areas of the refuge subject to
the following condition: We allow the
use of dogs consistent with State
regulations, except dog training is only
allowed from August 1 through the last
Saturday in September during daylight
hours.

(3) Big game hunting. We allow
hunting of white-tailed deer, moose,
black bear, and wild turkey on
designated areas of the refuge subject to
the following conditions:

(i) We allow the use of dogs consistent
with State regulations, except dog
training is only allowed from August 1
through the last Saturday in September
during daylight hours.

(ii) We allow tree stands and blinds
that are clearly marked with the owner’s
State hunting license number.

(iii) You must remove your tree
stand(s) and blind(s) no later than 72
hours after the close of the season (see
§ 27.93 of this chapter).

(4) Sport fishing. We allow sport
fishing on designated areas of the

refuge.
* * * * *

m 10. Amend § 32.56 by revising
paragraph (1)(2) to read as follows:

§32.56 Oregon.

(1) * % %

(2) Upland game hunting. We allow
hunting of upland game birds and

turkey on designated areas of the refuge
subject to the following condition: The
condition set forth at paragraph (1)(1)(i)

of this section applies.
* * * * *

m 11. Effective September 1, 2026,
amend § 32.57 by:
m a. Adding paragraph (b)(1)(v);
m b. Revising paragraphs (b)(2)(iii) and
(b)(3)(ii); and
m c. Adding paragraph (b)(4)(vi).

The additions and revisions read as
follows:

§32.57 Pennsylvania.

(b) * * %

(1] * *x %

(v) You may only use or possess
approved non-lead shot shells,
ammunition, and tackle while in the
field (see §32.2(k)).

(2) * % %

(iii) The conditions set forth at
paragraphs (b)(1)(iv) and (v) of this
section apply.

(3) * *x *

(i1) The conditions set forth at
paragraphs (b)(1)(iv) and (v) of this
section apply.

(4) * %X %

(vi) The condition set forth at
paragraph (b)(1)(v) of this section
applies.

* * * * *

§32.62 [Amended]

m 12. Amend § 32.62 by:

m a. Removing paragraph (h)(3)(x); and
m b. Redesignating paragraphs ( i
through (xiii) as paragraphs (h)(3)(x
through (xii), respectively.

m 13. Amend § 32.64 by:
m a. Adding paragraph (a)(4)(v); and
m b. Revising paragraph (b).

The addition and revision read as
follows:

§32.64 Vermont.

(a] * % %

(4) * k%

(v) We allow fishing from legal
sunrise to legal sunset.

(b) Silvio O. Conte National Fish and
Wildlife Refuge—(1) Migratory game
bird hunting. We allow hunting of duck,
goose, coot, crow, snipe, and American
woodcock on designated areas of the
refuge subject to the following
conditions:

(i) We allow disabled hunters to hunt
from a vehicle that is at least 10 feet
from the traveled portion of the refuge
road if the hunter possesses a State-
issued disabled hunting license and a
Special Use Permit (FWS Form 3-1383—
G) issued by the refuge manager.

(ii) We allow the use of dogs
consistent with State regulations, except
dog training is only allowed from
August 1 through the last Saturday in
September during daylight hours. We
prohibit dog training on the Putney
Mountain Unit.

(iii) We prohibit shooting from, over,
or within 25 feet of the traveled portion
of any road that is accessible to motor
vehicles.

(2) Upland game hunting. We allow
hunting of coyote, fox, raccoon, bobcat,
woodchuck, red squirrel, eastern gray
squirrel, porcupine, skunk, snowshoe
hare, eastern cottontail, muskrat,
opossum, weasel, pheasant, and ruffed
grouse on designated areas of the refuge
subject to the following conditions:

(i) The conditions set forth at
paragraphs (b)(1)(ii) and (iii) of this
section apply.

(ii) At the Putney Mountain Unit, we
allow the use of dogs only for hunting
ruffed grouse, fall turkey, squirrel, and
woodcock.

(iii) We require hunters hunting at
night to possess a Special Use Permit
(FWS Form 3-1383-G) issued by the
refuge manager.

(3) Big game hunting. We allow
hunting of white-tailed deer, moose,
black bear, and wild turkey on
designated areas of the refuge subject to
the following conditions:

(i) The conditions set forth at
paragraphs (b)(1)(ii) and (iii) of this
section apply.

(ii) You may use portable tree stands
and/or blinds. You must clearly label
your tree stand(s) and/or blind(s) with
your hunting license number. You must
remove your tree stand(s) and/or
blind(s) no later than 72 hours after the
close of the season (see §27.93 of this
chapter).

(iii) You may retrieve moose at the
Nulhegan Basin Division with the use of
a commercial moose hauler, if the
hauler possesses a Special Use Permit
(FWS Form 3-1383-C) issued by the
refuge manager.

(4) Sport fishing. We allow sport
fishing on designated areas of the refuge
consistent with State regulations.

®m 14. Amend § 32.65 by:
m a. Adding paragraphs (b)(2)(vii) and
(viii) and (c)(2)(iii); and
m b. Revising paragraph (c)(3)(i).

The additions and revision read as
follows:

§32.65 Virginia.

(b) * ok %

(2) * x %

(vii) Hunting is allowed only during
the regular State deer season.
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(viii) We prohibit hunting on
Sundays.

(C) * *x %

(2) * *x %

(iii) We prohibit hunting on Sundays.

(3) * *x %

(i) The conditions set forth at
paragraphs (c)(1)(i), (ii), (iv), and (v) and
(c)(2)(iii) of this section apply.

* * * * *

m 15. Effective September 1, 2026,
further amend § 32.65 by:
m a. Adding paragraph (b)(1)(vi);
m b. Revising paragraphs (b)(2)(i) and
(b)(3)();
m c. Adding paragraphs (b)(4)(vi) and
(n)(1)(vi); and
m d. Revising paragraphs (n)(2)(i) and
(n)(3)().

The additions and revisions read as
follows:

§32.65 Virginia.

(b) L

(1) * *x %

(vi) You may only use or possess
approved non-lead shot shells and
ammunition while in the field (see
§32.2(k)).

(2) * *x %

(i) The conditions set forth at
paragraphs (b)(1)(i) and (vi) of this
section apply. All occupants of a vehicle
or hunt party must possess a signed
refuge hunt brochure and be actively
engaged in hunting unless aiding a
disabled person who possesses a valid

State disabled hunting license.
* * * * *

(3) * *x %

(i) The conditions set forth at
paragraphs (b)(1)(vi) and (b)(2)(i), (ii),
and (v) through (viii) of this section
apply.

(4) * *x %

(vi) The condition set forth at
paragraph (b)(1)(vi) of this section
applies.

(n) * % %

(1) * * %

(vi) You may only use or possess
approved non-lead shot shells,
ammunition, and tackle while in the
field (see § 32.2(k)).

(2) * * %

(i) The conditions set forth in
paragraphs (n)(1)(i), (iii), and (vi) of this
section apply.

(3) * % *

(i) The conditions set forth at
paragraphs (n)(1)(i), (ii), and (vi) and
(n)(2)(iv) of this section apply.

* * * * *

m 16. Amend § 32.66 by revising
paragraph (b)(4)(i) to read as follows:

§32.66 Washington.

(b) * % %

(4) EE

(i) On waters open to fishing, we
allow fishing only from the start of the
State season to September 30, except
that we allow fishing year-round on
Falcon, Heron, Goldeneye, Corral,
Blythe, Chukar, and Scaup Lakes.

* * * * *

Shannon Estenoz,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 2023-23847 Filed 10-27-23; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 120404257-3325-02; RTID
0648-XD427]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; 2023
Commercial Hook-and-Line Closure for
Golden Tilefish in the South Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements an
accountability measure for the
commercial hook-and-line component
of golden tilefish in the South Atlantic
exclusive economic zone (EEZ). NMFS
projects that commercial landings of
golden tilefish harvested by hook-and-
line are projected to reach the
commercial component quota in the
2023 fishing year. Accordingly, NMFS
closes the commercial hook-and-line
component for golden tilefish in the
South Atlantic EEZ for the remainder of
the 2023 fishing year to protect the
golden tilefish resource.

DATES: This temporary rule is effective
from 12:01 a.m. eastern time on October
31, 2023, through December 31, 2023.
FOR FURTHER INFORMATION CONTACT:
Mary Vara, NMFS Southeast Regional
Office, telephone: 727—824-5305, email:
mary.vara@noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic includes golden tilefish and is
managed under the Fishery
Management Plan for the Snapper-

Grouper Fishery of the South Atlantic
Region (FMP). The South Atlantic
Fishery Management Council and
NMFS prepared the FMP, and the FMP
is implemented by NMFS under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622. All
weights in this temporary rule are given
in gutted weight.

The commercial sector for golden
tilefish has two components, each with
its own quota: The hook-and-line and
longline components (50 CFR
622.190(a)(2)). The commercial annual
catch limit (ACL) for golden tilefish is
allocated 25 percent to the hook-and-
line component and 75 percent to the
longline component. The total
commercial ACL (equivalent to the total
commercial quota) for golden tilefish is
331,740 1b (150,475 kg). The commercial
ACL (equivalent to the commercial
quota) for the hook-and-line component
is 82,935 1b (37,619 kg).

Under 50 CFR 622.193(a)(1)(i), NMFS
is required to close the commercial
hook-and-line component for golden
tilefish when its commercial ACL has
been reached, or is projected to be
reached, through a notification filed
with the Office of the Federal Register.
NMFS projects that commercial
landings of South Atlantic golden
tilefish by the hook-and-line component
will reach the ACL by October 31, 2023.
Accordingly, the commercial hook-and-
line component of South Atlantic
golden tilefish is closed on October 31,
2023.

For the current fishing year, NMFS
has also closed the commercial longline
component on April 7, 2023, and the
recreational sector on July 17, 2023, for
golden tilefish through 2023 (88 FR
20079, April 5, 2023; 88 FR 45369, July
17, 2023). Therefore, because the
commercial longline component and
recreational sector are already closed,
and NMFS is closing the commercial
hook-and-line component through this
temporary rule, all harvest and
possession of South Atlantic golden
tilefish in or from the EEZ is prohibited
from the effective date of this temporary
rule through the end of 2023.

The operator of a vessel issued a valid
Federal commercial vessel permit for
South Atlantic snapper-grouper with
golden tilefish on board harvested by
hook-and-line must have landed and
bartered, traded, or sold such golden
tilefish prior to 12:01 a.m. eastern time
on October 31, 2023. During the closure,
the sale or purchase of golden tilefish
harvested from the EEZ is prohibited.
The prohibition on sale or purchase
does not apply to the sale or purchase
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of golden tilefish that were harvested by
hook-and-line, landed ashore, and sold
before 12:01 a.m. eastern time on
October 31, 2023, and were held in cold
storage by a dealer or processor. For a
person on board a vessel for which a
Federal commercial or charter vessel/
headboat permit for the South Atlantic
snapper-grouper fishery has been
issued, the recreational bag and
possession limits and the sale and
purchase prohibitions during the
commercial closure for golden tilefish
apply regardless of whether the fish are
harvested in state or Federal waters, as
specified in 50 CFR 622.190(c)(1)(ii).

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
622.193(a)(1), which was issued
pursuant to section 304(b) of the
Magnuson-Stevens Act, and is exempt
from review under Executive Order
12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment are
unnecessary and contrary to the public
interest. Such procedures are
unnecessary because the regulations
associated with the commercial closure
of the golden tilefish hook-and-line
component have already been subject to
notice and public comment, and all that
remains is to notify the public of the
closure. Such procedures are also
contrary to the public interest because
of the need to immediately implement
the closure to protect the golden tilefish
resource and minimize the risk of
exceeding the commercial ACL. Prior
notice and opportunity for public
comment would require time, which
would allow for additional commercial
landings, and could therefore result in
exceedance of the sector ACL.

For the reasons stated earlier, the
Assistant Administrator also finds good
cause to waive the 30-day delay in the
effectiveness of this action under 5
U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.

Dated: October 24, 2023.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-23835 Filed 10-25-23; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 230224—-0053; RTID 0648—
XD297]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Vessels Using Pot Gear in the Central
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by vessels using
pot gear in the Central Regulatory Area
of the Gulf of Alaska (GOA). This action
is necessary to prevent exceeding the
2023 total allowable catch (TAC) of
Pacific cod by vessels using pot gear in
the Central Regulatory Area of the GOA.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), October, 26, 2023,
through 2400 hours, A.lLt., December 31,
2023.

FOR FURTHER INFORMATION CONTACT:
Abby Jahn, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR parts 600
and 679.

The 2023 Pacific cod TAC
apportioned to vessels using pot gear in
the Central Regulatory Area of the GOA
is 3,062 metric tons (mt) as established
by the final 2023 and 2024 harvest
specifications for groundfish in the GOA
(88 FR 13238, March 2, 2023).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the 2023 Pacific cod
TAC apportioned to vessels using pot
gear in the Central Regulatory Area of
the GOA will soon be reached.

Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 3,052 mt and is setting
aside the remaining 10 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels using pot gear in the Central
Regulatory Area of the GOA.

While this closure is effective, the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest, as it would prevent
NMFS from responding to the most
recent fisheries data in a timely fashion,
and would delay the closure of Pacific
cod by vessels using pot gear in the
Central Regulatory Area of the GOA.
NMFS was unable to publish notice
providing time for public comment
because the most recent, relevant data
only became available as of October 24,
2023.

The Assistant Administrator for
Fisheries, NOAA also finds good cause
to waive the 30-day delay in the
effective date of this action under 5
U.S.C. 553(d)(3). This finding is based
upon the reasons provided above for
waiver of prior notice and opportunity
for public comment.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 25, 2023.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-23882 Filed 10-25-23; 4:15 pm]
BILLING CODE 3510-22-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC—2022-0188]
RIN 3150-AK89

List of Approved Spent Fuel Storage
Casks: Holtec International HI-STORM
100 Cask System, Certificate of
Compliance No. 1014, Renewed
Amendment No. 17

AGENCY: Nuclear Regulatory
Commission.
ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its spent fuel regulations by
revising the Holtec International HI-
STORM 100 Cask System listing within
the “List of approved spent fuel storage
casks” to include Renewed Amendment
No. 17 to Certificate of Compliance No.
1014. Because this amendment is
subsequent to the renewal of the HI-
STORM 100 Cask System Certificate of
Compliance No. 1014 and, therefore,
subject to the Aging Management
Program requirements of the renewed
certificate, NRC is referring to it as
“Renewed Amendment No. 17.”
Renewed Amendment No. 17 updates
the HI-STORM 100 Cask System
description in the certificate of
compliance to indicate that only the
portions of the components that contact
the pool water need to be made of
stainless steel or aluminum. This
amendment also includes minor
editorial and formatting changes to the
technical specifications that do not
change the substantive technical
information of the certificate of
compliance.

DATES: Submit comments by November
29, 2023. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to ensure
consideration only for comments
received on or before this date.
ADDRESSES: Submit your comments,
identified by Docket ID NRC-2022—

0188, at https://www.regulations.gov. If
your material cannot be submitted using
https://www.regulations.gov, call or
email the individuals listed in the FOR
FURTHER INFORMATION CONTACT section of
this document for alternate instructions.
For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.
FOR FURTHER INFORMATION CONTACT:
Kristina Banovac, Office of Nuclear
Material Safety and Safeguards,
telephone: 301-415-7116, email:
Kristina.Banovac@nrc.gov; and Irene
Whu, Office of Nuclear Material Safety
and Safeguards, telephone: 301-415-
1951, email: Irene.Wu@nrc.gov. Both are
staff of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Obtaining Information and Submitting
Comments

II. Rulemaking Procedure

III. Background

IV. Plain Writing

V. Availability of Documents

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2022—
0188 when contacting the NRC about
the availability of information for this
action. You may obtain publicly
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket NRC-2022-0188. Address
questions about NRC dockets to Dawn
Forder, telephone: 301-415-3407,
email: Dawn.Forder@nrc.gov. For
technical questions contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly
available documents online in the
ADAMS Public Documents collection at
https://www.nre.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)

reference staff at 1-800-397-4209, 301—
415-4737, or by email to
PDR.Resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
“Availability of Documents” section.

e NRC’s PDR: The PDR, where you
may examine and order copies of
publicly available documents, is open
by appointment. To make an
appointment to visit the PDR, please
send an email to PDR.Resource@nrc.gov
or call 1-800-397-4209 or 301-415—
4737, between 8 a.m. and 4 p.m. eastern
time, Monday through Friday, except
Federal holidays.

B. Submitting Comments

Please include Docket ID NRC-2022—
0188 in your comment submission. The
NRC requests that you submit comments
through the Federal rulemaking website
at https://www.regulations.gov. If your
material cannot be submitted using
https://www.regulations.gov, call or
email the individuals listed in the FOR
FURTHER INFORMATION CONTACT section of
this document for alternate instructions.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Rulemaking Procedure

Because the NRC considers this action
to be non-controversial, the NRC is
publishing this proposed rule
concurrently with a direct final rule in
the Rules and Regulations section of this
issue of the Federal Register. The direct
final rule will become effective on
January 16, 2024. However, if the NRC
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receives any significant adverse
comment by November 29, 2023, then
the NRC will publish a document that
withdraws the direct final rule. If the
direct final rule is withdrawn, the NRC
will address the comments in a
subsequent final rule. In general, absent
significant modifications to the
proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action
in the event the direct final rule is
withdrawn.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC to
reevaluate (or reconsider) its position or
conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be

ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC to
make a change (other than editorial) to
the rule.

For a more detailed discussion of the
proposed rule changes and associated
analyses, see the direct final rule
published in the Rules and Regulations
section of this issue of the Federal
Register.

III. Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended, states
that “[t]he Secretary [of the Department
of Energy] shall establish a
demonstration program, in cooperation
with the private sector, for the dry
storage of spent nuclear fuel at civilian
nuclear power reactor sites, with the
objective of establishing one or more
technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
Nuclear Waste Policy Act states, in part,
that “[tlhe Commission shall, by rule,
establish procedures for the licensing of
any technology approved by the
Commission under Section 219(a) [sic:
218(a)] for use at the site of any civilian
nuclear power reactor.”

To implement this mandate, the
Commission approved dry storage of
spent nuclear fuel in NRC-approved

casks under a general license by
publishing a final rule that added a new
subpart K in part 72 of title 10 of the
Code of Federal Regulations (10 CFR)
entitled “General License for Storage of
Spent Fuel at Power Reactor Sites” (55
FR 29181; July 18, 1990). This rule also
established a new subpart L in 10 CFR
part 72 entitled “Approval of Spent Fuel
Storage Casks,” which contains
procedures and criteria for obtaining
NRC approval of spent fuel storage cask
designs. The NRC subsequently issued a
final rule on May 1, 2000 (65 FR 25241),
that approved the HI-STORM 100 Cask
System design and added it to the list
of NRC-approved cask designs in
§72.214 as Certificate of Compliance
No. 1014.

IV. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise,
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, “Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31885).
The NRC requests comment on the
proposed rule with respect to clarity
and effectiveness of the language used.

V. Availability of Documents

The documents identified in the
following table are available to
interested persons as indicated.

Document

ADAMS accession No./
Federal Register citation

Holtec International, Submittal of Application for Amendment 17 to HI-STORM 100 Cask System Certificate of

Compliance No. 1014, dated July 30, 2021.

User Need Memorandum for Amendment No. 17 to HI-STORM 100 Cask System, dated August 23, 2022
Corrected User Need Memorandum for Amendment No. 17 to HI-STORM 100 Cask System, dated December 19,

2022.

Proposed Certificate of Compliance No. 1014, Amendment No. 17
Preliminary Safety Evaluation Report for the HI-STORM 100 Cask System: Certificate of Compliance No. 1014,

Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix A: Technical Specifications for the HI-STORM 100 Cask

System Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix B: Technical Specifications for the HI-STORM 100 Cask

System Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix C: Technical Specifications for the HI-STORM 100 Cask

System Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix D: Technical Specifications for the HI-STORM 100 Cask

System Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix A—100U: Technical Specifications for the HI-STORM 100

Cask System Amendment No. 17.

Proposed Certificate of Compliance No. 1014 Appendix B—100U: Technical Specifications for the HI-STORM 100

Cask System Amendment No. 17.

Final Rule, “Storage of Spent Fuel in NRC-Approved Storage Casks at Power Reactor Sites,” published July 18,

1990.

Final Rule, “List of Approved Spent Fuel Storage Casks: Holtec HI-STORM 100 Addition,” published May 1, 2000
Revision to Policy Statement, “Agreement State Program Policy Statement; Correction,” published October 18,

2017.

Presidential Memorandum, “Plain Language in Government Writing,” published June 10, 1998

ML21211A603 (package).

ML22175A087.
ML22313A038.

ML22175A085.
ML22175A086.

ML22175A079.
ML22175A080.
ML22175A081.
ML22175A082.
ML22175A083.
ML22175A084.
55 FR 29181.

65 FR 25241.
82 FR 48535.

63 FR 31885.
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The NRC may post materials related
to this document, including public
comments, on the Federal rulemaking
website at https://www.regulations.gov
under Docket ID NRC-2022—-0188. In
addition, the Federal rulemaking
website allows members of the public to
receive alerts when changes or additions
occur in a docket folder. To subscribe:
(1) navigate to the docket folder (NRC-
2022-0188); (2) click the “Subscribe”
link; and (3) enter an email address and
click on the “Subscribe” link.

Dated: October 11, 2023.

For the Nuclear Regulatory Commission.
Catherine Haney,
Acting Executive Director for Operations.
[FR Doc. 2023-23452 Filed 10-27-23; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73
[NRC—-2023-0172]

Draft Regulatory Guide: Preemption
Authority, Enhanced Weapons
Authority, and Firearms Background
Checks

AGENCY: Nuclear Regulatory
Commission.

ACTION: Draft guide; request for
comment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing for public
comment a draft Regulatory Guide (DG),
DG-5081, “Preemption Authority,
Enhanced Weapons Authority, and
Firearms Background Checks.” This
DG-5081 is proposed Revision 1 of
Regulatory Guide (RG) 5.86 of the same
name. This DG provides an approach
acceptable to the NRC staff for use by
licensees under NRC regulations,
“Physical Protection of Plants and
Materials,” regarding stand-alone
preemption authority, combined
preemption authority and enhanced
weapons authority, and firearms
background checks.
DATES: Submit comments by December
14, 2023. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to ensure
consideration only for comments
received on or before this date.
ADDRESSES: You may submit comments
by any of the following methods;
however, the NRC encourages electronic
comment submission through the
Federal rulemaking website:

e Federal rulemaking website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2023-0172. Address

questions about Docket IDs in
Regulations.gov to Stacy Schumann;
telephone: 301-415-0624; email:
Stacy.Schumann@nrc.gov. For technical
questions, contact the individuals listed
in the FOR FURTHER INFORMATION
CONTACT section of this document.

e Mail comments to: Office of
Administration, Mail Stop: TWFN-7—
A60M, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, ATTN: Program Management,
Announcements and Editing Staff.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: Phil
Brochman, Office of Nuclear Security
and Incident Response, telephone: 301—
287-3691; email: Phil. Brochman@
nrc.gov, or Stanley Gardocki, Office of
Nuclear Regulatory Research, telephone:
301-415-1067; email:
Stanley.Gardocki@nrc.gov. Both are staff
of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2023—
0172 when contacting the NRC about
the availability of information for this
action. You may obtain publicly
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2023-0172.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, at
301-415—4737, or by email to
PDR.Resource@nrc.gov. DG-5081,
“Preemption Authority, Enhanced
Weapons Authority, and Firearms
Background Checks,” and its associated
regulatory analysis are available in
ADAMS under Accession No.
ML23198A185 and ML23200A284,
respectively.

e NRC’s PDR: The PDR, where you
may examine and order copies of
publicly available documents, is open
by appointment. To make an

appointment to visit the PDR, please
send an email to PDR.Resource@nrc.gov
or call 1-800-397-4209 or 301—415—
4737, between 8 a.m. and 4 p.m. eastern
time (ET), Monday through Friday,
except Federal holidays.

B. Submitting Comments

The NRC encourages electronic
comment submission through the
Federal rulemaking website (https://
www.regulations.gov). Please include
Docket ID NRC-2023-0172 in your
comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Additional Information

The NRC is issuing for public
comment a DG in the NRC’s “Regulatory
Guide” series. This series was
developed to describe methods that are
acceptable to the NRC staff for
implementing specific parts of the
agency’s regulations, to explain
techniques that the staff uses in
evaluating specific issues or postulated
events, and to describe information that
the staff needs in its review of
applications for permits and licenses.

The DG, entitled ‘“Preemption
Authority, Enhanced Weapons
Authority, and Firearms Background
Checks,” is temporarily identified by its
task number, DG-5081.

Proposed Revision 1 to RG 5.86 is
being revised on a limited-scope basis to
provide additional guidance on
preemption authority, enhanced
weapons authority, and firearms
background checks. These new
requirements are part of the NRC’s final
rule, titled “Enhanced Weapons,
Firearms Background Checks, and
Security Event Notifications” (hereafter
the Enhanced Weapons rule), that was
published in the Federal Register on
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