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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 52
[Doc. No. AMS-SC-21-0091]

United States Standards for Grades of
Processed Raisins

AGENCY: Agricultural Marketing Service,
Department of Agriculture (USDA).

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) of the Department of
Agriculture (USDA) has revised the U.S.
Standards for Grades of Processed
Raisins. AMS is modifying two
references to the allowances for
capstems within the standards to
modernize the standards to reflect
current industry practices. The revision
also includes minor editorial changes to
the table headings to align with updated
Code of Federal Regulations (CFR)
formatting requirements and correction
of a typographical error from a previous
revision.

DATES: Effective November 16, 2023.

FOR FURTHER INFORMATION CONTACT:
Brian E. Griffin, USDA, Specialty Crops
Inspection Division, 100 Riverside
Parkway, Suite 101, Fredericksburg, VA
22406; Telephone (202) 748-2155; Fax
(202) 690-1527; or Email
SCIStandards@usda.gov. Copies of the
U.S. Standards for Grades of Processed
Raisins are available on the Specialty
Crops Inspection Division website at
https://www.ams.usda.gov/grades-
standards/fruits.

SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations at 7 CFR part 52
issued under the Agricultural Marketing
Act of 1946 (7 U.S.C. 1621-1627), as
amended. This revision to the U.S.
grade standards will also be reflected in
enforcement of the grade requirements
under the Federal marketing order, 7
CFR part 989, issued under the

Agricultural Marketing Agreement Act
of 1937 (7 U.S.C. 601-674) which
regulates the handling of raisins
produced from grapes grown in
California, and 7 CFR part 999, which
regulates the importation of raisins into
the United States. AMS is revising these
U.S. Standards for Grades using the
procedures that appear in part 36 of title
7 of the Code of Federal Regulations (7
CFR part 36).

Executive Orders 12866, 13563, and
14094

USDA is issuing this rule in
conformance with Executive Orders
12866, 13563, and 14094. Executive
Orders 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
14094 reaffirms, supplements, and
updates Executive Order 12866 and
further directs agencies to solicit and
consider input from a wide range of
affected and interested parties through a
variety of means. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) has exempted from
review under Executive Order 12866.

Executive Order 13175

This rule has been reviewed under
Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments, which requires agencies
to consider whether their rulemaking
actions would have Tribal implications.

AMS has determined that this rule is
unlikely to have substantial direct
effects on one or more Indian Tribes, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have retroactive effect. There are no
administrative procedures that must be

exhausted prior to any judicial
challenge to the provisions of this rule.

Background

AMS continually reviews all fruit and
vegetable grade standards to ensure
their usefulness to the industry, and to
modernize language and remove
duplicative terminology. Changes to the
headings for all tables within the U.S.
Standards for Grades of Processed
Raisins are required to reflect current
CFR formatting requirements.
Conforming changes to cross references
to those tables within the standards are
also applied. After publication of the
proposed rule (88 FR 14296, March 8,
2023) a typographical error was found
in Table 1 to §52.1852—Allowances for
Defects in Raisins with Seeds—Except
Layer or Cluster. Under Defects, Pieces
of Stem, U.S. Grade A, allowances were
erroneously listed as 7, and are
corrected to read as 1.

On October 13, 2017, AMS received a
petition from the Raisin Administrative
Committee (RAC), which locally
administers the Federal marketing order
regulating the handling of raisins
produced from grapes grown in
California (7 CFR part 989). The petition
requested that AMS reduce the number
of allowable capstems for all varietals,
except Zante Currants, in all three
Grades (A, B, and C) as follows: for Type
I, Seedless Raisins and Type II, Golden
Seedless Raisins the allowances for
capstems would change in Grade A,
from 15 to 10, in Grade B from 25 to 15,
and in Grade C from 35 to 20. For
Sultana Raisins the allowances for
capstems would change in Grade A from
25 to 10, in Grade B from 45 to 15, and
in Grade C from 65 to 20. The RAC
further stated that, since 1978, the
industry has adopted major
improvements, including laser sorters,
x-rays, and super vacuums, which allow
the industry to clean and sort with far
superior results that ultimately exceed
the current U.S. Standards for Grades of
Processed Raisins.

The AMS Agricultural Analytics
Division (AAD) performed a study
encompassing a total of 28,059
inspection results of all varietals, except
Zante Currants, of both domestically
produced raisins and imported raisins
to compare USDA inspection results for
capstems for a specified period of time
with those that would be obtained
under the proposed changes submitted
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by the RAC based on data collected from
AMS offices. AAD found that only
slightly more than 1% of raisin
inspections would result in a change of
grade under the proposed rule.

AMS also contacted the United
Nations Economic Commission for
Europe’s (UNECE) largest member
countries that produce raisins; Turkey;
Germany, Europe’s largest importer and
consumer of raisins and dean of the
European Union standardization sector;
and the International Nut and Dried
Fruit Council (INC), the largest
international dry produce (fruits and
nuts) member organization. AMS
reached out in July 2020 and heard
responses from October 2020 to
February 2021 and ultimately made the
decision to continue forward. While
there was not consensus on the changes,
which is not uncommon, with the AAD
finding that only slightly more than 1%
of recent raisin inspections would result
in a change of grade under the proposed
rule, AMS concluded that the proposed
rule would not be overly burdensome
on the domestic or international market,
if enacted.

Comments

On March 8, 2023, AMS published a
proposed rule inviting comments on
proposed revisions to the U.S.
Standards for Grades of Processed
Raisins in the Federal Register (88 FR
14296). Two anonymous comments
were received, one suggesting no price
increase based on increased regulation,
and one not supporting the proposed
changes stating, “The AMS believes that
they will not have a significant impact
on the market if they are enacted, so
they are not worth to put into effect.”

The intent of the AMS comments
regarding the significance of impact on
handlers or growers is based on the
Initial Regulatory Flexibility Analysis,
which considered the economic impact
of this action on small entities. Based on

the initial Regulatory Flexibility
Analysis, AMS does not believe there
will be significant impact on handlers’
or growers’ benefits or costs. AMS is
moving forward with the revisions as
proposed by the RAC as they provide
common language for trade and better
reflect the current marketing of
processed raisins.

Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
AMS has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be unduly
or disproportionately burdened.

According to the industry, there are
approximately 2,000 raisin growers in
California. According to the National
Agricultural Statistics Service (NASS),
for the 2020/21 season, the total value
of production for raisin grapes was
$353,200,000. Taking the total value of
production for raisins and dividing it by
the total number of raisin growers
provides a return per grower of
$176,600. A small raisins grower as
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
is one that grosses $4,000,000? or less,
annually. Therefore, most raisin
producers are considered small entities
under SBA’s standards.

According to the industry, for the
2020/21 season there are 22 handlers. A
small agricultural service firm as
defined by the SBA is one that grosses
$34,000,000 2 or less, annually. Based
on the annual handler report, for the
2020/21 season, 242,427 tons of raisins
have been transferred to handlers for
packing and shipment as of August 31,
2021. The average grower price for
raisins, for the 2020 crop, was $1,191

per ton. A reasonable assumption is that
handlers would sell at a 10 percent
markup over the grower price, resulting
in a selling price of approximately
$1,310 per ton. Multiplying the
handler’s selling price per ton by the
total number of packed tons shipped
during the 2020 season provides a gross
revenue of $317,579,370. Dividing the
total revenue by the number of handlers
reveals an average revenue per handler
of $14,435,425. Based on the
calculations above, the majority of raisin
handlers are considered small entities
under SBA’s standard. This action
should not have any impact on
handlers’ or growers’ benefits or costs.

List of Subjects in 7 CFR Part 52

Administrative practice, Fees, Food
grades and standards, Food labeling,
Frozen foods, Fruit juices, Fruits,
Reporting and recordkeeping
requirements, Vegetables.

For reasons set forth in the preamble,
the Agricultural Marketing Service
amends 7 CFR part 52 as follows:

PART 52—PROCESSED FRUITS AND
VEGETABLES, PROCESSED
PRODUCTS THEREOF, AND CERTAIN
OTHER PROCESSED FOOD
PRODUCTS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

m 2. Amend §52.1846 by:
m a. Removing, in paragraphs (a), (b),
and (c) the words “Table I of this
subpart”” and adding in their places the
words “table 1 to this section”; and
m b. Revising, in the table following
paragraph (d), the heading and the entry
for “Capstems.”

The revisions read as follows:

§52.1846 Grades of seedless raisins.
* * * * *

TABLE 1 TO §52.1846—ALLOWANCES FOR DEFECTS IN TYPE |, SEEDLESS RAISINS AND TYPE Il, GOLDEN SEEDLESS

RAISINS
Defects U.S. Grade A U.S. Grade B U.S. Grade C
Maximum count (per 16 ounces)
(0= 1013 (= 44T PP TUSOPRYRURROPN 10 15 20

1The SBA threshold for small producers changed
after the publication of the proposed rule. Thus,
AMS changed the threshold to reflect the new SBA
threshold in this final rule. The change to the raisin
producer threshold does not impact AMS’s ultimate

determination regarding the impact of the rule on

small entities.

2The SBA threshold for small agricultural service
firms (handlers) changed after the publication of the
proposed rule. Thus, AMS changed the threshold to

reflect the new SBA threshold in this final rule. The
change to the handler threshold does not impact
AMS’s ultimate determination regarding the impact
of the rule on small entities.
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§52.1849 [Amended]

m 3. Amend § 52.1849 by removing the
words “Table I’ and adding in their
place the words “table 1 to § 52.1846".

m 4. Amend §52.1852 by:

m a. Removing, in paragraphs (a), (b),
and (c), the words “Table II of this
subpart” and adding in their places the
words “table 1 to this section’’; and

m b. Revising, in the table following
paragraph (d), the heading and the entry
for “Pieces of Stem.”

The revisions read as follows:

§52.1852 Grades of raisins with seeds—
except layer or cluster.

* * * * *

TABLE 1 TO §52.1852—ALLOWANCES FOR DEFECTS IN RAISINS WITH SEEDS—EXCEPT LAYER OR CLUSTER

Defects

U.S. Grade A

U.S. Grade B U.S. Grade C

Pieces of Stem ......cc.eeeveeiiiiiiieee e,

* *

Maximum count (per 32 ounces)

1 2 3

m 5. Amend §52.1853 by:

m a. Removing, in paragraphs (a) and (b),
the words “Table III of this subpart” and
adding in their place the words ““table

1 to this section”; and

m b. Revising the heading of the table
following paragraph ©.

The revision reads as follows:

§52.1853 Grades of raisins with seeds—

layer or cluster.

* * * * *

Table 1 to §52.1853—Allowances for
Defects in Layer or Cluster Raisins
with Seeds

* * * * *

m 6. Amend § 52.1855 by:
m a. Moving table IV to the end of the
section following paragraph (d);

m b. Removing, in paragraphs (a), (b),
and (c), the words “Table IV of this
subpart” and adding in their place the
words “table 1 to this section”; and
m c. Revising, in the table following
paragraph (d), the heading and the entry
for “Capstems.”

The revisions read as follows:

§52.1855 Grades of Sultana raisins.

* * * * *

TABLE 1 TO §52.1855—ALLOWANCES FOR DEFECTS IN SULTANA RAISINS

Defects U.S. Grade A U.S. Grade B U.S. Grade C
Maximum count (per 16 ounces)
CAPSIEMS .ttt re e 10 15 20

m 7. Amend §52.1857 by:

m a. Moving table V to the end of the
section following paragraph (c);
m b. Removing in paragraphs (a) and (b)
the words ““Table V of this subpart” and
adding in their place the words ‘‘table
1 to this section’’; and
m c. Revising the heading of the table
following paragraph (c).

The revision reads as follows:

§52.1857 Grades of zante currant raisins.

* * * * *

Table 1 to §52.1857—Allowances for
Defects in Zante Currant Raisins
* * * * *

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2023-22695 Filed 10-16-23; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1492; Project
Identifier MCAI-2023-00195-T; Amendment
39-22571; AD 2023-20-12]

RIN 2120-AA64
Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—18—
09, which applied to certain Airbus SAS
Model A319-111, -112,-113, -114,
-115,-131,-132, and —133; A320-211,
-212,-214, -216, -231, -232, =233,
—251N, and —271N; and A321-111,
-112,-131, -211, -212,-213, -231,

—232,-251N, and —253N airplanes. AD
2022-18-09 continued to require the
actions in AD 2019-26-01 and AD
2021-23-15, and added airplanes to the
applicability. Since the FAA issued AD
2022-18-09, it was determined that
additional airplanes and galleys are
subject to the unsafe condition, and a
compliance time for certain airplanes
should be extended. This AD continues
to require the actions in AD 2022-18-
09 and requires expanding the
applicability, obtaining and following
additional instructions for certain
modified airplanes, and extending the
compliance time for certain airplanes, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
incorporated by reference. The FAA is
issuing this AD to address the unsafe
condition on these products.
DATES: This AD is effective November
21, 2023.

The Director of the Federal Register
approved the incorporation by reference
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of certain publications listed in this AD
as of November 21, 2023.
ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1492; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000;
email ADs@easa.europa.eu; website
easa.europa.eu. You may find this
material on the EASA website at
ad.easa.europa.eu. It is also available at
regulations.gov under Docket No. FAA—
2023-1492.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195. It is also available at
regulations.gov under Docket No. FAA—
2023-1492.

FOR FURTHER INFORMATION CONTACT:
Timothy Dowling, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590;
telephone 206-231-3667; email
timothy.p.dowling@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-18-09,
Amendment 39-22160 (87 FR 56576,
September 15, 2022) (AD 2022-18-09).
AD 2022-18-09 applied to certain
Airbus SAS Model A319-111, -112,
-113,-114, -115, -131, -132, and —133;
A320-211,-212,-214, -216, -231,
—232,-233, —251N, and —271N; and
A321-111,-112,-131,-211, -212,

-213,-231, -232, -251N, and —253N
airplanes. AD 2022-18-09 continued to
require the actions that were required by
AD 2019-26-11, Amendment 39-21022
(85 FR 6755, February 6, 2020) (AD
2019-26-11) (which corresponds to
EASA AD 2018-0255) and AD 2021-23—-
15, Amendment 39-21813 (86 FR
68894, December 6, 2021) (AD 2021-23—-
15) (which corresponds to EASA AD
2019-0106), and added airplanes to the
applicability. The FAA issued AD 2022—
18-09 to address potential failure of the
galley door and release of waste bins
during a rejected take-off or an
emergency landing, and potential
container detachment from the galley
under certain forward loading
conditions, possibly resulting in damage
to the airplane and injury to occupants.

The NPRM published in the Federal
Register on July 14, 2023 (88 FR 45115).
The NPRM was prompted by AD 2022—
0026, dated February 16, 2022, issued
by the European Union Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Union (EASA AD 2022-0026)
(also referred to as the MCAI). The
MCAI states that during a full-scale
qualification test of Galley G5, the door
of the waste compartment opened before
the required load was reached. This
event was determined to be the result of
galley global deflection. This condition,
if not corrected, could lead to failure of
the galley door and release of waste bins
during a rejected take-off or an
emergency landing, possibly resulting in
damage to the airplane and injury to
occupants.

In the NPRM, the FAA proposed to
continue to require the actions in AD
2022-18-09 and to require expanding
the applicability, obtaining and
following additional instructions for
certain modified airplanes, and
extending the compliance time for
certain airplanes. The FAA is issuing
this AD to address the potential failure
of the galley door and release of waste
bins during a rejected take-off or an
emergency landing, and potential
container detachment from the galley
under certain forward loading
conditions, possibly resulting in damage
to the airplane and injury to occupants.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2023-1492.

Discussion of Final Airworthiness
Directive

Comments

The FAA received a comment from
Air Line Pilots Association,
International, who supported the NPRM
without change.

Conclusion

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
reviewed the relevant data, considered
the comment received, and determined
that air safety requires adopting this AD
as proposed. Accordingly, the FAA is
issuing this AD to address the unsafe
condition on this product. Except for
minor editorial changes, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

EASA AD 2023-0029 specifies
procedures for modifying the affected
galleys by replacing the affected
bumpers with serviceable bumpers; for
modifying the waste compartment door
of each affected galley by installing a
door catch bracket and a new striker,
and for re-identifying the affected
galleys. For airplanes equipped with
galleys that were modified using non-
Airbus-approved methods, EASA AD
2023-0029 specifies procedures for
obtaining and accomplishing additional
instructions. This material is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 1,507 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Action

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Retained actions from AD
2022-18-09.

Up to 59 work-hours x $85 $0
per hour = Up to $5,105.

Up to $5,105

Up to $5,476,380.
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The FAA has received no definitive
data on which to base the cost estimates
for the obtaining and following
additional instructions action specified
in this AD.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2022—-18-09, Amendment 39—
22160 (87 FR 56576, September 15,
2022); and

m b. Adding the following new AD:

2023-20-12 Airbus SAS: Amendment 39—
22571; Docket No. FAA—-2023-1492;
Project Identifier MCAI-2023-00195-T.

(a) Effective Date

This airworthiness directive (AD) is
effective November 21, 2023.

(b) Affected ADs

This AD replaces AD 2022—18-09,
Amendment 39-22160 (87 FR 56576,
September 15, 2022) (AD 2022-18-09).

(c) Applicability

This AD applies to the Airbus SAS
airplanes specified in paragraphs (c)(1)
through (4) of this AD, certificated in any
category, as identified in European Union
Aviation Safety Agency (EASA) AD 2023—
0029, dated February 1, 2023 (EASA AD
2023-0029), except where the Applicability
of EASA AD 2023-0029 refers to certain
galleys, replace the text “if equipped with a
galley,” with “if delivered with a galley.”

(1) Model A318-111,-112, —121, and —122
airplanes.

(2) Model A319-111, -112, -113, —114,
-115,-131,-132,-133, -151N, —153N and
—171N airplanes.

(3) Model A320-211, —212, —214, —216,
-231,-232,-233, -251N, —252N, —253N,
—271N, —=272N, and —273N airplanes.

(4) Model A321-111, -112, —131, —211,
-212,-213,-231, -232, -251N, —252N,
—253N, 271N, and —272N airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 25, Equipment/Furnishings.

(e) Unsafe Condition

This AD was prompted by a report that
during re-engineering of galley G5, a 9G
forward full scale qualification test was
performed, and the door of the waste
compartment opened before the required
load was reached, and by reports of finding
container/galley end stop bumpers damaged
in service. This AD was also prompted by the
determination that additional airplanes and
galleys are subject to the unsafe condition,
and a compliance time for certain airplanes
should be extended. The FAA is issuing this
AD to address potential failure of the galley
door and release of waste bins during a
rejected take-off or an emergency landing,
and potential container detachment from the
galley under certain forward loading
conditions, possibly resulting in damage to
the airplane and injury to occupants.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2023-0029.

(h) Exceptions to EASA AD 2023-0029

(1) Where EASA AD 2023-0029 specifies a
compliance time of “within 12 months after
11 December 2018 [the effective date of
EASA AD 2018-0255], “this AD requires
replacing those words with “within 12
months after January 10, 2022 (the effective
date of AD 2021-23-15), or within 6 months
after the effective date of this AD, whichever
occurs later.”

(2) Where EASA AD 2023-0029 refers to
May 29, 2019 (the effective date of EASA AD
2019-0106), this AD requires using March
12, 2020 (the effective date of AD 2019-26—
11, Amendment 39-21022 (85 FR 6755,
February 6, 2020)).

(3) Where EASA AD 2023-0029 specifies a
compliance time of “within 12 months after
02 March 2022 [the effective date of EASA
AD 2022-0026],” this AD requires using
“within 12 months after October 20, 2022
(the effective date of AD 2022—-18-09), or
within 6 months after the effective date of
this AD, whichever occurs later.”

(4) Where EASA AD 2023-0029 refers to its
effective date, this AD requires using the
effective date of this AD.

(5) This AD does not adopt the “Remarks”
section of EASA AD 2023-0029.

(i) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the International Validation Branch, send
it to the attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-AVS-AIR-730-AMOC@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(i) AMOCs approved previously for AD
2022-18-09 are approved as AMOCs for the
corresponding provisions of EASA AD 2023-
0029 that are required by paragraph (g) of this
AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or EASA; or Airbus SAS’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (i)(2) of this AD, if
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any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Additional Information

For more information about this AD,
contact Timothy Dowling, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone 206—
231-3667; email timothy.p.dowling@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2023-0029, dated February 1,
2023.

(ii) [Reserved]

(3) For EASA AD 2023-0029, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; website
easa.europa.eu. You may find this EASA AD
on the EASA website at ad.easa.europa.eu.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on October 5, 2023.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-22874 Filed 10-16-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1493; Project
Identifier MCAI-2022-01105-T; Amendment
39-22569; AD 2023-20-10]

RIN 2120-AA64
Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model BD-700-2A12
airplanes. This AD was prompted by a
report that some of the multi-function
spoiler (MFS) anti-rotation plates failed
in-service due to a thin wall design.
This AD requires replacing the MFS
anti-rotation plates, inspecting the MFS
anti-rotation plates for cracking and
hinge bolts for evidence of rotation,
accomplishing applicable corrective
actions, and performing a functional test
of the MFS control surfaces. The FAA
is issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective November
21, 2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 21, 2023.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1493; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact Bombardier
Business Aircraft Customer Response
Center, 400 Cote-Vertu Road West,
Dorval, Québec H4S 1Y9, Canada;
telephone 514-855-2999; email ac.yul@
aero.bombardier.com; website
bombardier.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des

Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195. It is also available at
regulations.gov under Docket No. FAA—
2023-1493.

FOR FURTHER INFORMATION CONTACT:
Yaser Osman, Aviation Safety Engineer,
FAA, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—
228-7300; email 9-avs-nyaco-cos@
faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain serial-numbered
Bombardier, Inc., Model BD-700-2A12
airplanes. The NPRM published in the
Federal Register on July 14, 2023 (88 FR
45121). The NPRM was prompted by
AD CF-2022-47R1, dated October 11,
2022, issued by Transport Canada,
which is the aviation authority for
Canada (referred to after this as “the
MCAI”). The MCAI states that a report
was received that some of the MFS anti-
rotation plates failed in-service due to a
thin wall design. The MFS anti-rotation
plates were designed with overlapping
tolerances on the inside and outside
diameters, which allows for an
extremely thin wall thickness once
machined.

In the NPRM, the FAA proposed to
require replacing the MFS anti-rotation
plates, inspecting the MFS anti-rotation
plates for cracking and hinge bolts for
evidence of rotation, accomplishing
applicable corrective actions, and
performing a functional test of the MFS
control surfaces. The FAA is issuing this
AD to address MFS anti-rotation plate
failures. The unsafe condition, if not
addressed, could result in wear and
failure of the inboard and outboard
spoiler hinge pins, possibly resulting in
a hinge no longer supporting the load,
or unintended asymmetrical spoiler
deployment, leading to reduced
controllability of the airplane, or loss of
control of the airplane.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2023-1493.

Discussion of Final Airworthiness
Directive

Comments

The FAA received no comments on
the NPRM or on the determination of
the cost to the public.

Conclusion

This product has been approved by
the aviation authority of another
country and is approved for operation in
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the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
reviewed the relevant data and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on this
product. This AD is adopted as
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Bombardier
Service Bulletin 700-27-7504, Revision
01, dated July 11, 2022. This service
information specifies procedures for
replacing the left and right MFS No. 1,
MFS No. 2, and MFS No. 3 anti-rotation
plate part number (P/N) G05770140-103
and P/N G05770160-101 with P/N
G05770140-105. In addition, one of the
procedural steps is to inspect the MFS
anti-rotation plates for cracking and the
hinge bolt for any evidence of rotation,

and repair or replacement. This service
information also specifies procedures
for performing a functional test (stop-to-
stop check) of the MFS control-surfaces.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 42 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product perators
3 WOork-hours X $85 Per hoUr = $255 ........ccii ittt ereesre e $2,000 $2,255 $94,710

The FAA has received no definitive
data on which to base the cost estimates
for the on-condition repairs or
replacements specified in this AD.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2023-20-10 Bombardier, Inc.: Amendment
39-22569; Docket No. FAA—2023-1493;
Project Identifier MCAI-2022—-01105-T.

(a) Effective Date

This airworthiness directive (AD) is
effective November 21, 2023.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Bombardier, Inc.,
Model BD-700-2A12 airplanes, certificated
in any category, serial numbers 70006
through 70129 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code: 27, Flight controls.

(e) Unsafe Condition

This AD was prompted by a report that
some of the multi-function spoiler (MFS)
anti-rotation plates failed in-service due to a
thin wall design. The FAA is issuing this AD
to address MFS anti-rotation plate failures.
The unsafe condition, if not addressed, could
result in wear and failure of the inboard and
outboard spoiler hinge pins, possibly
resulting in a hinge no longer supporting the
load, or unintended asymmetrical spoiler
deployment, leading to reduced
controllability of the airplane, or loss of
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Replacement and Inspection

(1) Within 36 months after the effective
date of this AD, replace the left and right
MFS No. 1, MFS No. 2, and MFS No. 3 anti-
rotation plate part number (P/N) G05770140—
103 and P/N G05770160-101 with P/N
G05770140-105, including inspecting the
MFS anti-rotation plates for any cracking and
the hinge bolts for any evidence of rotation,
in accordance with Part 2.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 700-27-7504, Revision 01,
dated July 11, 2022. If any cracking or
evidence of rotation is found, before further
flight, repair using a method approved in
accordance with the procedures specified in
paragraph (i)(1) of this AD.

(2) Before further flight after accomplishing
the actions specified in paragraph (g)(1) of
this AD: Perform a functional test (stop-to-



71466

Federal Register/Vol. 88, No. 199/ Tuesday, October 17, 2023 /Rules and Regulations

stop check) of the MFS control-surfaces in
accordance with Step 2.C. (3) of the
Accomplishment Instructions of Bombardier
Service Bulletin 700-27-7504, Revision 01,
dated July 11, 2022.

(h) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g) of this AD, if those
actions were performed before the effective
date of this AD using Bombardier Service
Bulletin 700-27-7504, dated March 2, 2022.

(i) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, mail it to the address identified in
paragraph (j)(2) of this AD. Information may
be emailed to: 9-avs-nyaco-cos@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the responsible Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or Transport Canada or
Bombardier, Inc.’s Transport Canada Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(j) Additional Information

(1) Refer to Transport Canada AD CF—
2022—-47R1, dated October 11, 2022, for
related information. This Transport Canada
AD may be found in the AD docket at
regulations.gov under Docket No. FAA—
2023-1493.

(2) For more information about this AD,
contact Yaser Osman, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone 516—
228-7300; email 9-avs-nyaco-cos@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (k)(3) and (4) of this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 700-27—
7504, Revision 01, dated July 11, 2022.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Bombardier Business
Aircraft Customer Response Center, 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,

Canada; telephone 514—855-2999; email
ac.yul@aero.bombardier.com; website
bombardier.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
Street, Des Moines, WA. For information on
the availability of this material at the FAA,
call 206—-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on October 4, 2023.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-22871 Filed 10-16-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1996; Project
Identifier AD-2022—-01361-E; Amendment
39-22570; AD 2023-20-11]

RIN 2120-AA64

Airworthiness Directives; International
Aero Engines, LLC Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
International Aero Engines, LLC (IAE
LLC) Model PW1124G1-JM, PW1127G—
M, PW1127GA—JM, PW1129G—JM,
PW1130G-JM, PW1133G-JM, and
PW1133GA-JM engines. This AD was
prompted by a manufacturer
investigation which revealed that
Maintenance, Repair, and Overhaul
(MRO) shops were misinterpreting
accepted knife edge coating wear limits
on the high-pressure compressor (HPC)
rear hub. This AD requires replacement
of the HPC rear hub with a part eligible
for installation. The FAA is issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective November 1,
2023.

Director of the Federal Register
approved the incorporation by reference
of a certain publications listed in this
AD as of November 1, 2023.

The FAA must receive comments on
this AD by December 1, 2023.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1996; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
street address for Docket Operations is
listed above.

Material Incorporated by Reference:

e For Pratt & Whitney service
information identified in this final rule,
contact International Aero Engines, LLC,
400 Main Street, East Hartford, CT
06118; phone: (860) 565—-0140; email:
help24@prattwhitney.com; website:
connect.prattwhitney.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call (817) 222—5110. It is also
available at regulations.gov under
Docket No. FAA-2023-1996.

FOR FURTHER INFORMATION CONTACT:
Mark Taylor, Aviation Safety Engineer,
FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238—
7229; email: mark.taylor@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under ADDRESSES.
Include ‘“Docket No. FAA-2023-1996
and Project Identifier AD-2022-01361—
E” at the beginning of your comments.
The most helpful comments reference a
specific portion of the final rule, explain
the reason for any recommended
change, and include supporting data.
The FAA will consider all comments
received by the closing date and may
amend this final rule because of those
comments.

Except for Confidential Business
Information (CBI) as described in the
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following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Mark Taylor, Aviation
Safety Engineer, FAA, 2200 South 216th
Street, Des Moines, WA 98198. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

The FAA was notified by the
manufacturer that MRO shops
misinterpreted the serviceable limits of
HPC rear hubs on certain IAE LLC
Model PW1124G1-JM, PW1127G—JM,
PW1127GA-JM, PW1129G-]M,
PW1130G—JM, PW1133G—JM, and
PW1133GA—-JM engines, and accepted
knife edge coating wear that was beyond

the design intent. The manufacturer
indicated that the intended limit on
knife edge coating is no more than 25-
percent top coat loss, but shops
misinterpreted the limit as no more than
25-percent bond coat loss. Acceptance
of coating loss beyond the
manufacturer’s intended limit may
cause heat-induced cracking at the
forward and aft knife edge seals and
uncontained separation of the HPC rear
hub. This condition, if not addressed,
could result in uncontained debris
release, damage to the engine, damage to
the airplane, in-flight shutdown, and
loss of the airplane. The FAA is issuing
this AD to address the unsafe condition
on these products.

FAA’s Determination

The FAA is issuing this AD because
the agency has determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Pratt & Whitney
Service Bulletin PW1000G—C-72-00—
0209—-00A—930A-D, Issue No: 002,
dated June 20, 2023, which provides the
list of affected serial numbers for the
HPC rear hub. This service information
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in
ADDRESSES.

AD Requirements

This AD requires replacement of the
HPC rear hub with a part eligible for
installation.

Justification for Inmediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5

ESTIMATED COSTS

U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause,” finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

The FAA justifies waiving notice and
comment prior to adoption of this rule
because no domestic operators use this
product. It is unlikely that the FAA will
receive any adverse comments or useful
information about this AD from any U.S.
operator. Accordingly, notice and
opportunity for prior public comment
are unnecessary, pursuant to 5 U.S.C.
553(b)(3)(B). In addition, for the
foregoing reasons, the FAA finds that
good cause exists pursuant to 5 U.S.C.
553(d) for making this amendment
effective in less than 30 days.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because FAA
has determined that it has good cause to
adopt this rule without prior notice and
comment, RFA analysis is not required.

Costs of Compliance

The FAA estimates that this AD
affects 0 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

. Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replace HPC rear hub ........... 73 work-hours x $85 per hour = $6,205 ........cccccecveverrreennne $0 $6,205 $0

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in

Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or

develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2023-20-11 International Aero Engines,
LLC: Amendment 39-22570; Docket No.
FAA-2023-1996; Project Identifier AD—
2022-01361-E.

(a) Effective Date

This airworthiness directive (AD) is
effective November 1, 2023.

(b) Affected ADs
None.

(c) Applicability

This AD applies to International Aero
Engines, LLC Model PW1124G1-JM,
PW1127G-JM, PW1127GA-JM, PW1129G—
M, PW1130G-JM, PW1133G-JM, and
PW1133GA-JM engines with an installed
high-pressure compressor (HPC) rear hub,
part number 30G4008, with a serial number
(S/N) listed in Table 2 or Table 3 of Pratt &
Whitney Service Bulletin PW1000G-C-72—
00-0209—-00A—-930A-D, Issue No: 002, dated
June 20, 2023 (PW1000G-C~72-00-0209—
00A—-930A-D, Issue No: 002).

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by a manufacturer
investigation which revealed that
Maintenance, Repair, and Overhaul shops
were misinterpreting accepted knife edge
coating wear limits. The FAA is issuing this
AD to prevent heat-induced cracking at the
forward and aft knife edge seals and
uncontained separation of the HPC rear hub.
The unsafe condition, if not addressed, could

result in uncontained debris release, damage
to the engine, damage to the airplane, in-
flight shutdown, and loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

At the next engine shop visit after the
effective date of this AD, replace the HPC
rear hub with a part eligible for installation.

(h) Definitions

(1) For the purpose of this AD, a “part
eligible for installation” is:

(i) Any HPC rear hub with an S/N that does
not appear in Table 2 or Table 3 of
PW1000G-C-72—-00-0209-00A—-930A-D,
Issue No: 002; or

(ii) Any HPC rear hub that has been
serviced in accordance with Pratt & Whitney
Service Bulletin PW1000G-C~72-00-0209—
00A—-930A-D (any revision).

(2) For the purpose of this AD, an “engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of major mating engine flange H.
The separation of engine flanges solely for
the purpose of transportation without
subsequent engine maintenance does not
constitute an engine shop visit.

(i) Credit for Previous Actions

You may take credit for the actions
required by paragraph (g) of this AD if you
performed those actions before the effective
date of this AD using Pratt & Whitney Service
Bulletin PW1000G-C-72-00-0209-00A—
930A-D, Issue No: 001, dated September 13,
2022.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the AIR-520 Continued
Operational Safety Branch, send it to the
attention of the person identified in
paragraph (k) of this AD and email to: ANE-
AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Mark Taylor, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238-7229;
email: mark.taylor@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Pratt & Whitney Service Bulletin
PW1000G—-C-72-00-0209-00A—-930A-D,
Issue No: 002, dated June 20, 2023.

(ii) [Reserved]

(3) For Pratt & Whitney service information
identified in this AD, contact International
Aero Engines LLC, 400 Main Street, East
Hartford, CT 06118; phone: (860) 565—0140;
email: help24@prattwhitney.com; website:
connect.prattwhitney.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on October 5, 2023.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023—-22849 Filed 10-16-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 43 and 91

[Docket No. FAA—2023-1836; Amdit. Nos.
43-53 and 91-371]

RIN 2120-AL70

Inclusion of Additional Automatic
Dependent Surveillance-Broadcast
(ADS-B) Out Technical Standard
Orders; Incorporation by Reference

AGENCY: Federal Aviation
Administration (FAA), U.S. Department
of Transportation (DOT).

ACTION: Direct final rule; request for
comments.

SUMMARY: This rulemaking amends the
Automatic Dependent Surveillance-
Broadcast (ADS-B) Out requirements to
allow aircraft meeting the performance
requirements in Technical Standard
Order (TSO)-C166¢ (Extended Squitter
Automatic Dependent Surveillance-
Broadcast (ADS-B) and Traffic
Information Service-Broadcast (TIS-B)
Equipment Operating on the Radio
Frequency of 1090 Megahertz (MHz)), or
TSO-C154d, (Universal Access
Transceiver (UAT) ADS-B Equipment
Operating on the Radio Frequency of
978 Megahertz (MHz)) to meet the
regulations. Aircraft equipped with
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ADS-B Out that meets the performance
requirements of either TSO-C166¢ or
TSO-C154d will provide additional
information to pilots and air traffic
control, including weather information,
spectrum monitoring, and airspeed.
They will also enable new wake
turbulence applications, enhance
weather forecasting, and enable or
enhance ADS-B In applications such as
Flight Interval Management.

DATES: This direct final rule is effective
December 18, 2023.

Send comments on or before
November 16, 2023. If the FAA receives
an adverse comment, the FAA will
advise the public by publishing a
document in the Federal Register before
the effective date of this direct final
rule. That document may withdraw the
direct final rule in whole or in part.

Incorporation by reference: The
incorporation by reference of certain
publications listed in this rule is
approved by the Director of the Office
of the Federal Register as of December
18, 2023. The incorporation by reference
of certain other publications listed in
this rule was approved by the Director
of the Office of the Federal Register as
of August 11, 2010.

ADDRESSES: Send comments identified
by docket number FAA-2023-1836
using any of the following methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at (202) 493-2251.

Docket: Background documents or
comments received may be read at
https://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Juan
Sebastian Yanguas, Airspace Rules &
Regulations, AJV—P21, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;

telephone (202) 267—8783; email
Juan.S.Yanguas@faa.gov.

SUPPLEMENTARY INFORMATION:

List of Abbreviations and Acronyms
Frequently Used in This Document

ADS-B—Automatic Dependent Surveillance-
Broadcast

ATC—Air Traffic Control

ICAO—International Civil Aviation
Organization

MHz—Megahertz

MOPS—Minimum Operating Performance
Standards

NTSB—National Transportation Safety Board

TCAS—Traffic Collision Avoidance System

TIS-B—Traffic Information Service-
Broadcast

TSO—Technical Standard Order

UAT—Universal Access Transceiver

I. Executive Summary

As of January 1, 2020, Federal
Aviation Administration (FAA)
regulations, codified in title 14 Code of
Federal Regulations (14 CFR), §§91.225
and 91.227, require aircraft to equip
with Automatic Dependent
Surveillance-Broadcast (ADS-B) Out to
operate in expressly identified airspace
areas.! ADS-B Out equipment must
meet the performance requirements in
§91.227 along with those in Technical
Standard Orders (TSO)-C166b or TSO-
C154c. This rulemaking revises
§§91.225 and 91.227 to allow aircraft
with equipment that meets the
performance requirements in the new
TSOs, TSO-C166c and TSO-C154d, to
also operate in compliance with the
regulations. Specifically, to allow use of
these new TSOs, the FAA is
incorporating by reference TSO-C166c,
TSO-C154d, section 2 of RTCA DO—
260C, RTCA DO-260C Change 1, and
section 2 of RTCA DO-282C into 14
CFR 91.225 and 91.227. Brief summaries
of each document being incorporated by
reference can be found in section IV.B.
of this preamble. These new
performance requirements enable new
wake turbulence applications,
incorporate functionality for high-
altitude and high-velocity vehicles, and
enhance weather forecasting. The
addition of TSO-C166¢ and TSO-C154d
to the list of permitted TSOs will not
negatively affect current users because
TSO-C166b and TSO-C154c will

1Section 91.225(h), as redesignated in this rule,
requires unmanned aircraft (UA) to equip with
ADS-B Out and broadcast when they are operating
under a flight plan and in two-way radio
communication with air traffic control (ATC). The
ADS-B Out equipment must meet the performance
requirements in § 91.227 along with those in TSO-
C166b or TSO-C154c. Section 91.225(h), as
redesignated in this rule, is updated to include the
two new TSOs.

remain as acceptable performance
requirements.

This rulemaking also makes minor
changes to other regulatory sections of
part 91. It revises § 91.215 to remove the
requirement that transponders reply to
intermode interrogations, as
International Civil Aviation
Organization (ICAO) prohibited those
replies in ICAO Annex 10 Volume IV
Standards and Recommended Practices
and new transponder certifications do
not include the capability to reply to
intermode interrogations. This
rulemaking also removes the
requirement in part 43, appendix F, to
verify response to an intermode
interrogation.

II. Direct Final Rule

An agency typically uses direct final
rulemaking when it anticipates that a
proposed rule is unnecessary as the rule
is considered noncontroversial.2 The
FAA has determined that this rule is
suitable for direct final rulemaking as
the rule provides an additional means of
compliance with ADS-B Out rule
requirements developed in conjunction
with new industry standards. This
amendment will not impose any
additional burden on operators whose
aircraft are currently equipped with
ADS-B Out equipment meeting the
performance requirements of TSO—
C166b or TSO-C154c. Additionally, this
change will increase the ADS-B Out
rule compliance options with additional
collateral benefits such as new wake
turbulence applications, increased
functionality for high-altitude and high-
velocity vehicles, and enhanced weather
forecasting. Moreover, the FAA
previously published the TSOs being
incorporated by reference in this direct
final rule for public comment and
addressed the comments received.? Any
remaining changes adopted by this
rulemaking are technical, clarifying, or
conforming with current legal
interpretations or international
requirements. As such, the FAA has
determined that this rule is suitable for
direct final rulemaking as these changes
are noncontroversial.

The FAA is providing notice and
seeking comment prior to effectuating
changes to the regulation.* If the FAA

214 CFR 11.13.

3The published TSOs and the adjudication of all
public comments received for TSO-C166¢ and
TSO-C154d can be found alongside each TSO in
the FAA Dynamic Regulatory System (refer to
https://drs.faa.gov).

4 See Adoption of Recommendations, 60 FR
43109, 43110-43111 (Aug. 18, 1995) (describing
Administrative Conference of the United States,
Recommendation 954, Procedures for
Noncontroversial and Expedited Rulemaking).
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receives an adverse comment during the
comment period, the FAA will advise
the public by publishing a document in
the Federal Register before the effective
date of the direct final rule. This
document may withdraw the direct final
rule in whole or in part. If the FAA
withdraws a direct final rule because of
an adverse comment, the FAA may
incorporate the commenter’s
recommendation into another direct
final rule or may publish a notice of
proposed rulemaking (NPRM).5

For purposes of this direct final rule,
an adverse comment is one that explains
(1) why the rule is inappropriate,
including challenges to the rule’s
underlying premise or approach; or (2)
why the direct final rule will be
ineffective or unacceptable without a
change.® In determining whether an
adverse comment necessitates
withdrawal of this direct final rule, the
FAA will consider whether the
comment raises an issue serious enough
to warrant a substantive response had it
been submitted in response to
publication of an NPRM. A comment
recommending additional provisions to
the rule will not be considered adverse
unless the comment explains how this
direct final rule would be ineffective
without the added provisions.”

Under the direct final rule process,
the FAA does not consider a comment
to be adverse if that comment
recommends an amendment to a
different regulation beyond the
regulation(s) in the direct final rule at
issue. The FAA also does not consider
a frivolous or insubstantial comment to
be adverse.8

If the FAA receives no adverse
comments, the FAA will publish a
confirmation notification in the Federal
Register, generally within 15 days after
the comment period closes. The
confirmation notification announces the
effective date of the rule.®

III. Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in title 49 of the
United States Code (U.S.C.). Subtitle I,
section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103
(Sovereignty and use of airspace), and

514 CFR 11.31(c).

614 CFR 11.31(a).

714 CFR 11.31(a)(1).

814 CFR 11.31(a)(1) and (2).
914 CFR 11.31(b).

subpart III, section 44701 (General
requirements). Under section 40103, the
FAA is charged with prescribing
regulations on the flight of aircraft
(including regulations on safe altitudes)
for navigating, protecting, and
identifying aircraft, and the efficient use
of the navigable airspace. Under section
44701, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce.

This regulatory action is within the
scope of both sections 40103 and 44701
because it prescribes aircraft
performance requirements to meet
advanced surveillance needs to
accommodate increases in national
airspace system operations. As more
aircraft operate within United States
(U.S.) airspace, the FAA needs
improved surveillance performance to
accommodate the increased traffic safely
and efficiently.

IV. Discussion of the Direct Final Rule

Effective January 1, 2020, 14 CFR
91.225 requires aircraft operators to
comply with §§91.225 and 91.227 when
the aircraft is operated in designated
classes of airspace (whereas unmanned
aircraft must comply with § 91.225(h),
as redesignated by this rule, when in
two-way radio communication with air
traffic control (ATC) and operating
under a flight plan). To comply, the
ADS-B Out equipment must meet the
performance requirements of § 91.227
and either TSO-C166b or TSO-C154c.1°
Moreover, TSO-C166b and TSO-C154c
reference and require compliance with
RTCA DO-260B or RTCA DO-2382B,

10 The following documents were incorporated by
reference into 14 CFR 91.225 and 91.227 as of
August 11, 2010 by the final rule, Automatic
Dependent Surveillance-Broadcast (ADS-B) Out
Performance Requirements To Support Air Traffic
Control (ATC) Service, 75 FR 30159 (May 28, 2011):

Technical Standard Order (TSO)-C166b,
Extended Squitter Automatic Dependent
Surveillance-Broadcast (ADS-B) and Traffic
Information Service-Broadcast (TIS-B) Equipment
Operating on the Radio Frequency of 1090
Megahertz (MHz) (Dec. 2, 2009);

TSO-C154c, Universal Access Transceiver (UAT)
Automatic Dependent Surveillance-Broadcast
(ADS-B) Equipment Operating on the Frequency of
978 MHz (Dec. 2, 2009);

Section 2, Equipment Performance Requirements
and Test Procedures, of RTCA DO-260B, Minimum
Operational Performance Standards for 1090 MHz
Extended Squitter Automatic Dependent
Surveillance-Broadcast (ADS-B) and Traffic
Information Services-Broadcast (TIS-B), December
2, 2009 (referenced in TSO-C166b); and

Section 2, Equipment Performance Requirements
and Test Procedures, of RTCA DO-282B, Minimum
Operational Performance Standards for Universal
Access Transceiver (UAT) Automatic Dependent
Surveillance-Broadcast (ADS-B), December 2, 2009
(referenced in TSO-C154c).

respectively, which are minimum
operational performance standards
(MOPS).

Specifically, § 91.225 states no person
may operate an aircraft in Class A
airspace unless the aircraft has
equipment installed that meets the
performance requirements in TSO-
C166b and §91.227. Additionally, no
person may operate an aircraft below
18,000 feet mean sea level and in certain
airspace described in the regulation
unless the aircraft meets either the
performance requirements in § 91.227
and either TSO-C166b or TSO-C154c.

A TSO is a minimum performance
standard for specified materials, parts,
and appliances used on civil aircraft.
These standards provide industry with
the minimum requirements they must
meet to certify an ADS-B Out system.
The FAA may recognize certain TSOs as
a means of compliance with regulatory
requirements, or the regulation may
explicitly incorporate the TSO
requirements. For §§91.225 and 91.227,
the FAA has specifically incorporated
the TSOs into the regulations. This
process ensures a harmonized approach
for equipment functionality across
equipment manufacturers.

Currently, aircraft with equipment
that meet the performance requirements
in TSO-C166b or TSO-C154c are in
compliance with the regulations. This
rulemaking revises §§91.225 and 91.227
to include the use of equipment
compliant with TSO-C166c¢ (Extended
Squitter Automatic Dependent
Surveillance-Broadcast (ADS-B) and
Traffic Information Service-Broadcast
(TIS-B) Equipment Operating on the
Radio Frequency of 1090 Megahertz
(MHz)) or TSO-C154d (Universal
Access Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast
(ADS-B) Equipment Operating on the
Radio Frequency of 978 Megahertz
(MHz)) as options to meet the ADS-B
Out regulations. These new TSOs
increase information available (e.g.,
weather information or spectrum
monitoring); enable new wake
turbulence applications; incorporate
functionality for high-altitude and high-
velocity vehicles; and enhance weather
forecasting. They also enable and
enhance ADS-B In applications such as
Flight Interval Management. These
additions will not negatively affect
current users, as there is no mandate for
users to change from existing ADS-B
Out rule-compliant equipment to meet
the performance requirements in TSO-
C166¢c or TSO-C154d. Persons using
equipment meeting the performance
requirements in either TSO-C166b or
TSO-C154c may continue to use that
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equipment after the adoption of this
rule.

This rulemaking also revises
§§91.225 and 91.227 to clearly associate
each Technical Standard Order with its
associated RTCA document. While
Section 2 of RTCA DO-260B and
Section 2 of RTCA DO-282B were
previously incorporated by reference
into §§91.225 and 91.227, they were not
clearly associated with the TSOs to
which they related. With the addition of
two new TSOs and three new RTCA
documents, it is important each TSO be
clearly associated with its referenced
RTCA document(s).

A. Addition of TSO-C166¢ and TSO-
C154d Performance Standards

TSO-C166¢, which is a subject of this
rulemaking, is largely based on RTCA’s
Minimum Operating Performance
Standards (MOPS) for ADS—B Out
systems. RTCA is an independent
standards development organization
comprised of representatives from
industry, government, associations, and
academia. Representatives from these
entities collaborated on the
development of an updated standards
document for ADS-B Out systems titled
RTCA DO-260C, Minimum Operational
Performance Standards for 1090 MHz
Extended Squitter Automatic Dependent
Surveillance-Broadcast (ADS—B) and
Traffic Information Services—Broadcast
(TIS-B). The same committee
subsequently published RTCA DO-260C
Change 1 as a supplemental document
to correct errors and add clarifications.
RTCA made both RTCA DO-260C and
RTCA DO-260C Change 1 available to
the public through the RTCA website,
and the responsible committee
adjudicated all comments received.

Specifically, the FAA requires
compliance with Section 2 of RTCA
DO-260C as modified by Change 1 as
part of TSO—C166c. Section 2
establishes equipment performance
requirements for 1090 MHz ADS-B
systems. Compliance with the TSO,
including Section 2 of RTCA DO-260C
as modified by Change 1, allows
industry to show the FAA that their
system is designed and manufactured as
required by FAA regulations.

RTCA DO-260C as modified by
Change 1, updates the previous RTCA
DO-260B performance standard to
provide additional capabilities
enhancing areas such as safety,
equipment performance, airspace
efficiency, and data reporting. The
substantive changes from the previous
MOPS include:

¢ Changes to support ICAO
requirements that Autonomous Distress
Tracking automatically provide position

information at least once per minute
when in distress. Although current
§91.227(c) already requires the position
information, the RTCA revision
provides a means to initiate broadcast
announcing that the aircraft is in
distress.

¢ Additional elements in ADS-B Out
messages, including wind and
temperature data, to support more
precise spacing of aircraft by air traffic
control (ATC). In addition, the avionics
will be able to support capability for
ground radars to extract Flight Interval
Management data from the aircraft.

e The broadcast of aircraft-derived
weather data for applications such as
Flight Interval Management, wake
vortex avoidance and surfing, hazardous
weather detection and avoidance, and
aviation weather forecasting.

e The broadcast of pilot-observed
weather during flight, including
temperature, wind, turbulence, and
hazardous weather information.

e The broadcast of an unmanned
aircraft system (UAS)/Remotely Piloted
Aircraft System (RPAS) lost link
condition. In this condition, the UAS/
RPAS may broadcast its contingency
plan, identifying the course of action the
UAS/RPAS is following.

e Increased the reporting range of
altitude and velocity to support
commercial space and hypersonic
aircraft operations.

¢ Inclusion of new capabilities for
Airborne Collision Avoidance System
(ACAS)-X, Detect and Avoid (DAA), as
well as future Collision Avoidance
Systems (CAS). The new capabilities
include expanded information-laying
framework for future passive CAS and
alternate coordination techniques.

¢ Improved Geometric Altitude
reporting by increasing the reportable
difference between geometric and
barometric altitude when information
for both is available. Additionally,
minimized the reporting of no integrity
by expanding the Navigation Integrity
Category (NIC) reporting when solely
geometric altitude is available.

¢ Provisions for Phase Overlay (PO)
techniques enhancing future capacity
and efficiency of the 1090 MHz
frequency. PO allows for transmission of
additional data within existing ADS-B
Out messages without the need for
additional messages.

¢ Enhanced requirements for
selection of transmission of airborne or
surface message formats for aircraft
without an automatic means of
determining on-the-ground status (e.g., a
landing gear weight on wheels switch).

¢ The broadcast of Interrogation/
Reply Monitor data, including

measurements of transponder
interrogation and reply rate activity.

e Improved emitter category
classifications and descriptions to
prevent misuse by future applications.

e Transmission of transponder
antenna offset information improving
tracking of aircraft and vehicles
operating on the airport surface by the
airport surface detection systems.

TSO-C154d, which is also the subject
of this rulemaking, is largely based on
RTCA DO-282C, Minimum Operational
Performance Standards (MOPS) for
Universal Access Transceiver (UAT)
Automatic Dependent Surveillance-
Broadcast (ADS-B). RTCA made RTCA
DO-282C available to the public
through the RTCA website, and the
responsible committee adjudicated all
comments received.

Specifically, the FAA requires
compliance with Section 2 of RTCA
DO-282C as part of TSO-C154d.
Section 2 establishes equipment
performance requirements for UAT
ADS-B systems. Compliance with the
TSO, including Section 2 of RTCA DO-
282G, allows industry to show the FAA
that their system is designed and
manufactured as required by FAA
regulations.

RTCA DO-282C updates the previous
RTCA DO-282B performance standard
to provide additional capabilities
enhancing areas such as safety,
equipment performance, airspace
efficiency, and data reporting. The
substantive changes to the previous
performance standard include:

¢ Changes to support ICAO
requirements that Autonomous Distress
Tracking automatically provide position
information at least once per minute
when in distress. Although current
§91.227(c) already requires the position
information, the RTCA revision
provides a means to initiate broadcast
announcing that the aircraft is in
distress.

e Additional elements in ADS-B Out
messages, including wind and
temperature data, to support more
precise spacing of aircraft by ATC. In
addition, the avionics will be able to
support capability for ground radars to
extract Flight Interval Management data
from the aircraft.

e The broadcast of aircraft-derived
weather data for applications such as
Flight Interval Management, wake
vortex avoidance and surfing, hazardous
weather detection and avoidance, and
aviation weather forecasting.

e The broadcast of pilot-observed
weather during flight, including
temperature, wind, turbulence, and
hazardous weather information.
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e The broadcast of a UAS/RPAS lost
link condition. In this condition, the
UAS/RPAS may broadcast its
contingency plan, identifying the course
of action the UAS/RPAS is following.

e Increased the reporting range of
altitude and velocity to support
commercial space and hypersonic
aircraft operations.

e Enhanced requirements for
selection of transmission of airborne or
surface message formats for aircraft
without an automatic means of
determining on-the-ground status (e.g., a
landing gear weight on wheels switch).

e Improved emitter category
classifications and descriptions to
prevent misuse by future applications.

This rule will allow aircraft with
equipment compliant with the
performance requirements of TSO—
C166c and RTCA DO-260C as modified
by Change 1, and TSO-C154d and
RTCA DO-282C to operate in the
airspace areas identified in § 91.225.
Importantly, this rulemaking does not
impact any operators currently in
compliance with §§91.225 and 91.227.

Including TSO-C166¢ and TSO—-
C154d in §§91.225 and 91.227 allows
the use of updated technology to meet
ADS-B Out requirements and enables
improvements in the ADS-B
environment, such as the ability to
transmit additional data; and to include
ADS-B Out for high-altitude and high-
velocity vehicles.

B. Incorporation by Reference

Incorporation by reference (IBR) is a
mechanism that allows Federal agencies
to comply with the requirements of the
Administrative Procedure Act to
publish rules in the Federal Register
and the CFR by referring to material
published elsewhere.1! Material that is
incorporated by reference has the same
legal status as if it were published in full
in the Federal Register and the CFR.
The standards referenced in this rule
include technical information and
specifications for equipment and
capabilities required to meet FAA ADS—
B Out requirements.

The standards referenced in §§91.225
and 91.227 of this rule are incorporated
by reference with the approval of the
Director of the Office of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. In accordance with 5
U.S.C. 552(a) and 1 CFR part 51,12 all

115 U.S.C. 552(a).

125 U.S.C. 552(a) requires that matter
incorporated by reference be ‘“reasonably available”
as a condition of its eligibility. Further, 1 CFR
51.5(b)(2) requires that agencies seeking to
incorporate material by reference discuss in the
preamble of the final rule the ways that the material
it is incorporating by reference is reasonably

approved materials are available for
inspection at the FAA’s Office of
Rulemaking, 800 Independence Avenue
SW, Washington, DC 20590 (telephone
(202) 267—9677). This material is also
available from the sources indicated in
paragraphs (i)(1) and (2) of § 91.225, as
redesignated by this rule, and
paragraphs (g)(1) and (2) of §91.227 and
as follows:

1. Copies of the following Technical
Standard Orders (TSOs) may be
obtained from the U.S. Department of
Transportation, Subsequent Distribution
Office, DOT Warehouse M30, Ardmore
East Business Center, 3341 Q 75th
Avenue, Landover, MD 20785;
telephone (301) 322—-5377. Copies are
also available on the FAA’s website at
www.faa.gov/aircraft/air cert/design
approvals/tso/. Select the link “Search
Technical Standard Orders.”

a. TSO-C166¢, Extended Squitter
Automatic Dependent Surveillance-
Broadcast (ADS-B) and Traffic
Information Service—Broadcast (TIS-B)
Equipment Operating on the Radio
Frequency of 1090 Megahertz (MHz)
(March 10, 2023);

i. This TSO contains the minimum
performance standards that 1090 MHz
ADS-B and TIS-B equipment must
meet for approval and identification
with the applicable TSO marking.

b. TSO-C154d, Universal Access
Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast
(ADS-B) Equipment Operating on the
Radio Frequency of 978 Megahertz
(MHz) (March 10, 2023).

i. This TSO contains the minimum
performance standards that UAT ADS—
B equipment and/or UAT diplexers
must meet for approval and
identification with the applicable TSO
marking.

2. Gopies of the following documents
may be obtained from RTCA, Inc., 1150
18th St. NW, Suite 910, Washington, DC
20036, telephone (202) 833-9339.
Copies are also available on the RTCA
Inc. Website at https://www.rtca.org/
products.

a. RTCA DO-260C, Minimum
Operational Performance Standards for
1090 MHz Extended Squitter Automatic
Dependent Surveillance-Broadcast
(ADS-B) and Traffic Information
Services-Broadcast (TIS-B), Section 2,
Equipment Performance Requirements
and Test Procedures, December 17,
2020; and Minimum Operational
Performance Standards for 1090 MHz
Extended Squitter Automatic Dependent

available to interested parties and how interested
parties can obtain the material.

Surveillance-Broadcast (ADS-B) and
Traffic Information Services-Broadcast
(TIS-B) Change 1, January 25, 2022
(referenced in TSO-C166¢);

i. Section 2 of RTCA DO-260C
contains the equipment performance
requirements and test procedures for
1090 MHz ADS-B and TIS-B
equipment.

ii. DO-260C Change 1 contains
updates, corrections, and additional
material to support the implementation
of RTCA DO-260C.

b. RTCA DO-282C, Minimum
Operational Performance Standards
(MOPS) for Universal Access
Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast (ADS
B), Section 2, Equipment Performance
Requirements and Test Procedures, June
23, 2022 (referenced in TSO-C154d).

i. Section 2 of RTCA DO-282C
contains the equipment performance
requirements and test procedures for
UAT ADS-B equipment.

The following standards appear in the
amendatory text of this document and
were previously approved for the
locations in which they appear: TSO-
C166b, TSO-C154c, RTCA DO-260B,
Section 2, and RTCA DO-282B, Section
2.

C. Advisory Circulars Updated as Part of
This Rulemaking

As part of this rulemaking, the FAA
is updating FAA Advisory Circular (AC)
90-114B, Automatic Dependent
Surveillance—Broadcast Operations, to
modify references to the TSOs listed for
ADS-B Out equipment that complies
with title 14 of the Code of Federal
Regulations part 91, §§91.225 and
91.227.

D. Miscellaneous Amendments

This rule also includes a number of
minor miscellaneous changes to
§§91.215, 91.225, and 91.227 to
incorporate updated ICAO
requirements, clarify ambiguities
identified in past requests for legal
interpretations, clarify vague
requirements, correct previous
typographical errors, change a physical
location address, and ensure valid
website links.

The FAA amends §§91.215 and
91.227 by replacing the term ‘“Mode
3/A” with “Mode A” in both §91.215(b)
and §91.227(d)(7). Mode A is a civilian
mode intended to elicit transponder
replies for identity and surveillance.
Mode 3 is a military mode also used to
elicit transponder replies for identity
and surveillance. Mode 3 contains all
the functionality of Mode A along with
additional military-specific capability.
For this reason, the military community


http://www.faa.gov/aircraft/air_cert/design_approvals/tso/
http://www.faa.gov/aircraft/air_cert/design_approvals/tso/
https://www.rtca.org/products
https://www.rtca.org/products

Federal Register/Vol. 88, No. 199/ Tuesday, October 17, 2023 /Rules and Regulations

71473

often uses the term “Mode 3/A,” a term
the civil community does not widely
use. This editorial change will properly
emphasize that the regulation requires
the Mode A functionality and not the
military-specific functionality of Mode
3. In addition, using the term Mode A
is consistent with the language used by
ICAO and RTCA documents.

This rule also removes the
requirement in § 91.215(b) to reply to
intermode interrogations, and removes
the requirement in part 43, appendix F,
to verify response to an intermode
interrogation. Currently, § 91.215(b)
requires aircraft equipped with a Mode
S capability to reply “to Mode 3/A
interrogations with the code specified
by ATC and intermode and Mode S
interrogations in accordance with the
applicable provisions specified in TSO
C-112.” Additionally, part 43, appendix
F, paragraph (h), requires verification
that an ATC transponder respond to an
Air Traffic Control Radar Beacon
System (ATCRBS)/Mode S all-call
interrogation. ICAO Annex 10 Volume
IV establishes two types of intermode
interrogations: Mode A/C/S all-call and
Mode A/C-only all-call. Mode A/C/S all-
call interrogations were designed to
produce a Mode S reply in Mode S
capable transponders and a Mode A or
C reply in non-Mode S capable
transponders. Mode A/C-only all-call
interrogations were designed to not
produce a reply by Mode S capable
transponders and to produce a Mode A
or C reply in non-Mode S transponders.
Therefore, the only type of intermode
interrogation that a Mode S transponder
was intended to reply to per § 91.215(b)
was a Mode A/C/S all-call interrogation.
However, ICAO now prohibits replies to
Mode A/C/S all-call interrogations in
new equipment certifications.?3 Mode
A/C/S all-call interrogations were never
implemented in U.S. ground radar
systems, but the inclusion of this
capability within existing transponders
led to an increase in what is known as
False Replies Un-synchronized In Time
(FRUIT). Radio Frequency (RF)
propagation effects often result in a
Mode A/C-only all-call interrogation
appearing to be a Mode A/C/S all-call
interrogation at the receiver of a
transponder. When a Mode S
transponder decodes a Mode A/C/S all-
call interrogation, an undesired reply is
transmitted by the transponder,
resulting in the increase of FRUIT.
Removal of the requirement to reply to
intermode interrogations ensures
compliance with ICAO requirements
and reduces the number of unsolicited
replies, thus reducing 1090 MHz

13 See ICAO Annex 10 Vol IV sec. 3.1.2.4.1.3.2.1.

spectrum congestion. RTCA DO-181F,
referenced by TSO-C112f, also prohibits
Mode S transponders from responding
to Mode A/C/S all-call interrogations.
Equipment certified to TSO-C112
versions prior to TSO-C112f will retain
the capability to reply to Mode A/C/S
all-call interrogations and will continue
to be compliant with § 91.215(b).

Accordingly, this rule removes the
requirement in 14 CFR part 43,
appendix F, paragraph (h), to verify
response to an intermode interrogation,
specifically the ATCRBS/Mode S all-call
formats (1.6 microsecond P4 pulse),
which is another name for the Mode A/
C/S all-call interrogation. This
conforming amendment aligns the
inspection and test requirements in part
43 with the ICAQ prohibition to reply
to Mode A/C/S all-call interrogations.

This rule also amends part 43,
appendix F, paragraph (j), which
requires verification that the Mode S
transponder generates a correct squitter
approximately once per second, by
clarifying the squitter is an acquisition
squitter.

Additionally, the FAA amends
§91.225(e) by adding the term “engine-
driven” before ““electrical system.” This
amendment will clarify that the relief
described in § 91.225 applies to aircraft
whose electrical system was not
originally or subsequently certificated to
be powered by the aircraft’s engine. This
rephrasing is consistent with the phrase
used in §91.215(b)(3) to describe the
same category of aircraft. The difference
in language has led to confusion among
regulated entities, as evidenced by the
FAA'’s legal interpretation sent to David
Schober on January 5, 2017.14 Mr.
Schober requested clarification on the
applicability of § 91.225(e) to aircraft
that had not been originally certificated
with an electrical system but which
have subsequently had batteries or
electric starters installed. The FAA
determined that the intent of the
language was to cover the same types of
aircraft as in the transponder regulation.
This amendment will make it clear that
both regulatory provisions refer to the
same category of aircraft.

The FAA is revising the definitions
for “Navigation Accuracy Category for
Position (NACP)”, “Navigation
Accuracy Category for Velocity
(NACV)”, “Navigation Integrity
Category (NIC)”, “Source Integrity Level
(SIL)”, and ““System Design Assurance
(SDA)” in §91.227(a) to remove the
references to TSO-C166b and TSO-
C154c. The FAA has determined that

14 Available at https://www.faa.gov/about/office_
org/headquarters_offices/agc/practice_areas/
regulations/interpretations.

including references to these standards
in the definitions themselves is
unnecessary and could lead to
confusion as more Technical Standard
Orders are added to this regulation. The
FAA notes that references to the
Technical Standard Orders appear in
the actual regulatory requirements of
§91.227.

Further, the FAA also amends the
way it describes the System Design
Assurance (SDA) reporting requirements
in §91.227(c)(1)(iv) and the Source
Integrity Level (SIL) reporting
requirement in § 91.227(c)(1)(v) without
changing the underlying substantive
requirement itself. Under the FAA’s
current regulation, the FAA codified
numerical values used by RTCA to
represent probability values. That is, per
DO-260B, an SDA value of 2 represents
“the probability of a position
transmission chain fault causing false or
misleading position information to be
transmitted” to be <1 x 105 per flight
hour. This action revises
§91.227(c)(1)(iv) to require an SDA of
<1 x 10~ 5 per flight hour instead of the
equivalent RTCA DO-260B value of 2.
A SIL of 3 represents “‘the probability of
the reported horizontal position
exceeding the radius of containment
(Rc) defined by the NIC, without
alerting, assuming no avionics faults” to
be <1 x 107 per flight hour or per
sample. Therefore, § 91.227(c)(1)(v) will
require a SIL value of <1 x 107 per
flight hour or per sample instead of the
equivalent RTCA DO-260B value of 3.
This change does not alter the
underlying performance requirements.
Instead, it codifies the actual probability
requirement rather than the equivalent
conversion used by RTCA DO-260B.
This editorial change makes the
regulation’s performance requirements
clear within the regulation without
having to consult RTCA DO-260B. It
also ensures that this performance
standard remains constant in case RTCA
revises SDA and SIL.

Additionally, this rule amends
§91.227(d)(13) to conform to the FAA’s
intent that the element indicate that the
aircraft has the capability to receive
ADS-B In services, not necessarily that
this capability be installed. The revised
regulatory text will replace the current
word “installed”” with the word
“available.” After the amendment’s
effective date, §91.227(d)(13) will
require “[a]n indication of whether
ADS-B In capability is available.” The
FAA became aware of the confusion
after John D. Collins’ September 20,
2012 letter requesting an interpretation
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of §91.227(d)(13).15 Mr. Collins
explained that some aircraft operators
use portable ADS-B In receivers
without installing the equipment. By
using the word “installed” in the
regulatory language, some aircraft
operators and installers believed that an
aircraft could not indicate ADS-B In
capability if the appropriate equipment
was not physically installed on the
aircraft.

Per the preamble to the Automatic
Dependent Surveillance-Broadcast
(ADS-B) Out Performance Requirements
to Support Air Traffic Control (ATC)
Service published on May 28, 2010,16
the ADS-B In capability is meant to
provide ADS-B ground stations with an
indication of what, if any, FAA ADS-B
services should be provided to the
aircraft. In a legal interpretation sent to
John D. Collins on August 23, 2013, the
FAA explained that the intent was for
this message element to indicate that the
aircraft has the capability to receive
ADS-B In services, not necessarily that
this capability is installed. Therefore,
this change clarifies that aircraft are to
indicate that ADS-B reception
capability is available, even if the
system receiving the data is not
installed on the aircraft. The FAA
ground stations will provide ADS-B In
services to all eligible aircraft indicating
an ADS-B In capability.

The FAA also clarifies § 91.227(d)(5)
by revising “TCAS II or ACAS” to
“collision avoidance system.” While the
FAA often uses the term TCAS in
various rules and regulations, other
nations and ICAO generally use the term
ACAS. For this reason, §91.227 used
the term “TCAS II or ACAS” in an
attempt to reduce confusion. Since the
initial publication of § 91.227, the FAA
published a new TSO (TSO-C219) for
an additional collision avoidance
system: ACAS Xa/Xo. TSO-C219 was
published by the FAA on February 28,
2020.17 Additionally, various other
collision avoidance systems are
currently in development. Due to the
long-standing confusion with the
terminology, RTCA, ICAQ, and
international regulators all use the
generic term “collision avoidance
system (CAS).” This editorial change
provides enhanced clarity but does not
alter the existing broadcast
requirements.

Further, the FAA clarifies
§91.227(d)(8) by changing the required
broadcast information from “an

15 Available at www.faa.gov/about/office_org/
headquarters_offices/agc/practice_areas/
regulations/interpretations.

1675 FR 30159.

17 Available at https://drs.faa.gov/browse.

indication of the aircraft’s call sign that
is submitted on the flight plan, or the
aircraft’s registration number” to “an
indication of the aircraft identification
that is submitted on the flight plan or
used for communicating with ATC.”
The change will clarify, not alter, the
substantive meaning of the paragraph.
On July 27, 2017, the FAA sent an
internal request for legal interpretation
of §91.225(d)(8). Some manufacturers
and operators interpreted the existing
language to mean that the aircraft
registration number could be
programmed into the aircraft
identification field of the ADS-B
avionics and yet a different aircraft call
sign could be filled in the flight plan.
The FAA legal interpretation sent to Jere
Hayslett on August 3, 2017, stated that
in the preamble to the final rule, to
satisfy § 91.227(d)(8) a pilot would have
to provide the same call sign on their
flight plan as they transmit out using
ADS-B to avoid ATC confusion. This
amendment makes clear that the aircraft
identification included on the flight
plan must match the aircraft
identification transmitted via ADS-B
Out. Furthermore, the change also
clarifies that for those aircraft that do
not file a flight plan, the aircraft
identification transmitted via ADS-B
Out must match the aircraft
identification used for communicating
with ATC and ensures ATC can
correlate flight plan information with
information displayed on the radar
display.

In addition, the FAA is undertaking
the following purely clerical changes:

o Corrects typographical errors in
§§91.225(i)(1), as redesignated by this
rule, and 91.227(c) and (g)(1) and (2).
These include removing of extra spaces,
correcting capitalizations, and
correcting placement of dash marks.

e Updates website addresses in
§§91.225(i) introductory text and (i)(1)
and (2), as redesignated by this rule, and
91.227(g) introductory text and (g)(1)
and (2).

e Updates the RTCA physical address
in §§91.225(i)(2), as redesignated by
this rule, and 91.227(g)(2).

V. Regulatory Notices and Analyses

Federal agencies consider impacts of
regulatory actions under a variety of
executive orders and other
requirements. First, Executive Order
12866 and Executive Order 13563, as
amended by Executive Order 14094
(“Modernizing Regulatory Review”),
direct that each Federal agency shall
propose or adopt a regulation only upon
areasoned determination that the
benefits of the intended regulation
justify the costs. Second, the Regulatory

Flexibility Act of 1980 (Pub. L. 96—354)
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act (Pub. L. 96-39)
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) in any one year. The
current threshold after adjustment for
inflation is $177 million using the most
current (2022) Implicit Price Deflator for
the Gross Domestic Product. This
portion of the preamble summarizes the
FAA'’s analysis of the economic impacts
of this rule.

In conducting these analyses, the FAA
has determined that this rule has
benefits that justify its costs; is not
significant as defined in section 3(f)(1)
of Executive Order 12866; will not have
a significant economic impact on a
substantial number of small entities;
will not create unnecessary obstacles to
the foreign commerce of the United
States; and, will not impose an
unfunded mandate on State, local, or
tribal governments, or on the private
sector.

A. Regulatory Evaluation

ADS-B enhances safety and efficiency
and directly benefits pilots, controllers,
airports, airlines, and the public. This
rule enables additional features of ADS—
B Out as an option to meet all ADS-B
requirements by revising §§91.225 and
91.227. Since this direct final rule
maintains the performance standards by
providing aircraft operators the option,
on a voluntary basis, to implement
additional features into the ADS-B
equipment, the direct final rule will not
incur any costs to the operators and the
public. Revising § 91.215 adds no new
cost to the public because it removes the
requirement to support a capability that
has no operational use. By increasing
the information available, enabling new
wake turbulence applications,
incorporating functionality for high-
altitude and high-velocity vehicles, and
enhancing weather forecasting, this
direct final rule has unquantifiable
benefits to aircraft operators.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act (RFA),
Public Law 96—354, (5 U.S.C. 601-612),
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as amended by the Small Business
Regulatory Enforcement Fairness Act
(Pub. L. 104—121) and the Small
Business Jobs Act (Pub. L. 111-240),
requires Federal agencies to consider
the effects of the regulatory action on
small business and other small entities
and to minimize any significant
economic impact. The term ‘“‘small
entities” comprises small businesses
and not-for-profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

Agencies must perform a review to
determine whether a rulemaking would
have a significant economic impact on
a substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA. However, if an agency determines
that a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify,
and a regulatory flexibility analysis is
not required.

This direct final rule adds an option
for aircraft operators to incorporate
additional features into ADS-B
equipment described in §§91.225 and
91.227 and allows for the removal of an
unused capability in § 91.215. This
direct final rule will not require
additional reporting, recordkeeping, and
other compliances for small businesses.

Therefore, as provided in section
605(b), the head of the FAA certifies
that this direct final rule does not result
in a significant economic impact on a
substantial number of small entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this rule and

determined that it will impose no costs
on either domestic or international
entities and thus has a neutral trade
impact.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$177.0 million in lieu of $100 million.

This rule does not contain such a
mandate. Therefore, the requirements of
title IT of the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this direct
final rule.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices (SARPs) to the
maximum extent practicable. ICAO
plans to update its current SARPs to
reflect harmonized changes to both
RTCA and EUROCAE minimum
performance standards, as appropriate,
for ADS-B Out operations. The FAA
also will continue to work with the
international community to ensure
harmonization.

G. Environmental Analysis

FAA Order 1050.1F identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 5-6.6f for regulations and
involves no extraordinary
circumstances.

VI. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this direct
final rule under the principles and
criteria of Executive Order 13132,
Federalism. The agency determined that
this action will not have a substantial
direct effect on the States, or the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have federalism implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this direct final
rule under Executive Order 13211,
Actions Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. The agency has
determined that this rule is not a
“significant energy action” under the
Executive order and the rule is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

C. Executive Order 13609, International
Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA analyzed this
action under the policies and agency
responsibilities of Executive Order
13609 and has determined that this
action would have no effect on
international regulatory cooperation.

VII. Additional Information

A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the rule,
explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking. Before acting on this
rulemaking, the FAA will consider all
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comments it receives on or before the
closing date for comments. The agency
may change this rule in light of the
comments it receives.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT posts these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

B. Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this direct final
rule contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this direct final rule, it is
important that you clearly designate the
submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this direct final rule. Submissions
containing CBI should be sent to the
person in the FOR FURTHER INFORMATION
CONTACT section of this document. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

C. Electronic Access and Filing

A copy of this direct final rule, all
comments received, any confirmation
document, and all background material
may be viewed online at https://
www.regulations.gov using the docket
number listed above. A copy of this
direct final rule will be placed in the
docket. Electronic retrieval help and
guidelines are available on the website.
It is available 24 hours each day, 365
days each year. An electronic copy of
this document may also be downloaded
from the Office of the Federal Register’s
website at https://
www.federalregister.gov and the
Government Publishing Office’s website
at https://www.govinfo.gov. A copy may
also be found on the FAA’s Regulations
and Policies website at https://
www.faa.gov/regulations_policies.

Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of

Rulemaking, ARM-1, 800 Independence
Avenue SW, Washington, DC 20591, or
by calling (202) 267-9677. Interested
persons must identify the docket or
amendment number of this rulemaking.
All documents the FAA considered in
developing this rule, including
economic analyses and technical
reports, may be accessed in the
electronic docket for this rulemaking.

D. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires the FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document may contact its local
FAA official or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the internet, visit https://
www.faa.gov/regulations policies/
rulemaking/sbre_act/.

List of Subjects
14 CFR Part 43

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

14 CFR Part 91

Air traffic control, Aircraft, Airports,
Aviation safety, Incorporation by
reference, Transportation.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations as follows:

PART 43—MAINTENANCE,
PREVENTIVE MAINTENANCE,
REBUILDING, AND ALTERATION

m 1. The authority citation for part 43
continues to read as follows:

Authority: 42 U.S.C. 7572; 49 U.S.C. 106(f),
106(g), 40105, 40113, 44701-44702, 44704,
44707, 44709, 44711, 44713, 44715, 45303.

m 2. Amend appendix F to part 43 by
revising paragraphs (h) and (j) to read as
follows:

Appendix F to Part 43—ATC
Transponder Tests and Inspections
* * * * *

(h) Mode S All-Call Interrogations:
Interrogate the Mode S transponder with the
Mode S-only all-call format UF = 11 and
verify that the correct address and capability
are reported in the replies (downlink format
DF =11).

* * * * *

(j) Squitter: Verify that the Mode S
transponder generates a correct acquisition
squitter approximately once per second.

* * * * *

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 3. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40101,
40103, 40105, 40113, 40120, 44101, 44111,
44701, 44704, 44709, 44711, 44712, 44715,
44716, 44717, 44722, 46306, 46315, 46316,
46504, 46506—46507, 47122, 47508, 47528—
47531, 47534, Pub. L. 114-190, 130 Stat. 615
(49 U.S.C. 44703 note); articles 12 and 29 of
the Convention on International Civil
Aviation (61 Stat. 1180), (126 Stat. 11).

m 4. Amend § 91.215 by revising the
introductory text of paragraph (b) to
read as follows:

§91.215 ATC transponder and altitude
reporting equipment and use.
* * * * *

(b) All airspace. Unless otherwise
authorized or directed by ATC, and
except as provided in paragraph (e)(1) of
this section, no person may operate an
aircraft in the airspace described in
paragraphs (b)(1) through (5) of this
section, unless that aircraft is equipped
with an operable coded radar beacon
transponder having either Mode A 4096
code capability, replying to Mode A
interrogations with the code specified
by ATC, or a Mode S capability,
replying to Mode A interrogations with
the code specified by ATC and Mode S
interrogations in accordance with the
applicable provisions specified in TSO-
C112, and that aircraft is equipped with
automatic pressure altitude reporting
equipment having a Mode C capability
that automatically replies to Mode C
interrogations by transmitting pressure
altitude information in 100-foot
increments. The requirements of this
paragraph (b) apply to—

* * * * *

m 5. Amend § 91.225 by:

m a. Revising paragraphs (a)(1), (b), and
(e) introductory text.

m b. Redesignating paragraphs (h) and (i)
as set out in the following redesignation
table.

Old paragraph New paragraph

paragraph (h) ....
paragraph (i)

paragraph (i).
paragraph (h).

m c. Revising newly redesignated
paragraphs (h)(1)(i) and (i).
The revisions read as follows:

§91.225 Automatic Dependent
Surveillance-Broadcast (ADS-B) Out
equipment and use.

(a) * x %
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(1) Meets the performance
requirements in—

(i) TSO-C166b and Section 2 of RTCA
DO-260B (as referenced in TSO-C166b);
or

(ii) TSO-C166¢c and Section 2 of
RTCA DO-260C as modified by DO-
260C—Change 1 (as referenced in TSO-
C166c¢); and

(b) After January 1, 2020, except as
prohibited in paragraph (h)(2) of this
section or unless otherwise authorized
by ATC, no person may operate an
aircraft below 18,000 feet MSL and in
airspace described in paragraph (d) of
this section unless the aircraft has
equipment installed that—

(1) Meets the performance
requirements in—

(i) TSO-C166b and Section 2 of RTCA
DO-260B (as referenced in TSO-C166b);

(ii) TSO—-C166¢ and Section 2 of
RTCA DO-260C as modified by DO-
260C—Change 1 (as referenced in TSO-
C166¢c);

(iii) TSO-C154c and Section 2 of
RTCA DO-282B (as referenced in TSO-
C154c); or

(iv) TSO-C154d and Section 2 of
RTCA DO-282C (as referenced in TSO-
C154d);

(2) Meets the requirements of
§91.227.

* * * * *

(e) The requirements of paragraph (b)
of this section do not apply to any
aircraft that was not originally
certificated with an engine-driven
electrical system, or that has not
subsequently been certified with such a
system installed, including balloons and
gliders. These aircraft may conduct
operations without ADS-B Out in the
airspace specified in paragraph (d)(4) of
this section. These aircraft may also
conduct operations in the airspace
specified in paragraph (d)(2) of this
section if those operations are

conducted—
* * * * *
(h) * * %

1 * x %

(i) That aircraft has equipment
installed that meets the performance
requirements in TSO-C166b (including
Section 2 of RTCA DO-260B, as
referenced in TSO-C166b), TSO-C166¢c
(including Section 2 of RTCA DO-260C
as modified by DO-260C—Change 1, as
referenced in TSO-C166¢), TSO-C154c
(including Section 2 of RTCA DO-282B,
as referenced in TSO-C154c), or TSO-
C154d (including Section 2 of RTCA
DO-282C, as referenced in TSO-C154d);
and
* * * * *

(i) The standards required in this
section are incorporated by reference

with the approval of the Director of the
Office of the Federal Register under 5
U.S.C. 552(a) and 1 CFR part 51. This
incorporation by reference (IBR)
material is available for inspection at
the FAA and the National Archives and
Records Administration (NARA).
Contact the FAA at: Office of
Rulemaking (ARM-1), 800
Independence Avenue SW, Washington,
DC 20590 (telephone 202—-267-9677).
For information on the availability of
this material at NARA, visit https://
www.archives.gov/federal-register/cfr/
ibr-locations.html or email
fr.inspection@nara.gov. This material is
also available from the following
sources in this paragraph (i).

(1) U.S. Department of Transportation,
Subsequent Distribution Office, DOT
Warehouse M30, Ardmore East Business
Center, 3341 Q 75th Avenue, Landover,
MD 20785; telephone (301) 322-5377;
website: www.faa.gov/aircraft/air_cert/
design _approvals/tso/ (select the link
“Search Technical Standard Orders”).

(i) TSO-C166b, Extended Squitter
Automatic Dependent Surveillance-
Broadcast (ADS-B) and Traffic
Information Service-Broadcast (TIS-B)
Equipment Operating on the Radio
Frequency of 1090 Megahertz (MHz),
December 2, 2009.

(ii) TSO-C166¢c, Extended Squitter
Automatic Dependent Surveillance-
Broadcast (ADS-B) and Traffic
Information Service-Broadcast (TIS-B)
Equipment Operating on the Radio
Frequency of 1090 Megahertz (MHz),
March 10, 2023.

(iii) TSO—-C154c, Universal Access
Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast
(ADS-B) Equipment Operating on the
Frequency of 978 MHz, December 2,
2009.

(iv) TSO-C154d, Universal Access
Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast
(ADS-B) Equipment Operating on the
Radio Frequency of 978 Megahertz
(MHz), March 10, 2023.

(2) RTCA, Inc., 1150 18th St. NW,
Suite 910, Washington, DC 20036;
telephone (202) 833—9339; website:
www.rtca.org/products.

(i) RTCA DO-260B, Minimum
Operational Performance Standards for
1090 MHz Extended Squitter Automatic
Dependent Surveillance-Broadcast
(ADS-B) and Traffic Information
Services-Broadcast (TIS-B), Section 2,
Equipment Performance Requirements
and Test Procedures, December 2, 2009.

(i) RTCA DO-260C, Minimum
Operational Performance Standards for
1090 MHz Extended Squitter Automatic
Dependent Surveillance-Broadcast
(ADS-B) and Traffic Information

Services-Broadcast (TIS-B), Section 2,
Equipment Performance Requirements
and Test Procedures, December 17,
2020.

(iii) RTCA DO-260C, Minimum
Operational Performance Standards for
1090 MHz Extended Squitter Automatic
Dependent Surveillance—Broadcast
(ADS-B) and Traffic Information
Services—Broadcast (TIS-B), Change 1,
January 25, 2022.

(iv) RTCA DO-282B, Minimum
Operational Performance Standards for
Universal Access Transceiver (UAT)
Automatic Dependent Surveillance-
Broadcast (ADS-B), Section 2,
Equipment Performance Requirements
and Test Procedures, December 2, 2009.

(v) RTCA DO-282C, Minimum
Operational Performance Standards
(MOPS) for Universal Access
Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast
(ADS-B), Section 2, Equipment
Performance Requirements and Test
Procedures, June 23, 2022.
m 6. Amend § 91.227 by:
m a. In paragraph (a), revising
definitions for “Navigation Accuracy
Category for Position (NACp)”,
“Navigation Accuracy Category for
Velocity (NACy)”, “Navigation Integrity
Category (NIC)”, “Source Integrity Level
(SIL)”, and “System Design Assurance
(SDA)”’; and
m b. Revising paragraphs (b)(1), (b)(2)(i)
and (ii), (c)(1)(iv) and (v), (d)
introductory text, (d)(5) through (8),
(11), and (13), and (g).

The revisions read as follows:

§91.227 Automatic Dependent
Surveillance-Broadcast (ADS-B) Out
equipment performance requirements.

(a) * x %

Navigation Accuracy Category for
Position (NACp) specifies the accuracy
of a reported aircraft’s position.

Navigation Accuracy Category for
Velocity (NACy) specifies the accuracy
of a reported aircraft’s velocity.

Navigation Integrity Category (NIC)
specifies an integrity containment
radius around an aircraft’s reported
position.

* * * * *

Source Integrity Level (SIL) indicates
the probability of the reported
horizontal position exceeding the
containment radius defined by the NIC
on a per sample or per hour basis.

System Design Assurance (SDA)
indicates the probability of an aircraft
malfunction causing false or misleading
information to be transmitted.

* * * * *

(b) * ok %

(1) Aircraft operating in Class A
airspace must have equipment installed
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that meets the antenna and power
output requirements of Class A1S, A1,
A2, A3, B1S, or B1 equipment as
defined in TSO-C166b and Section 2 of
RTCA DO-260B (as referenced in TSO—
C166b), or TSO—C166¢ and Section 2 of
RTCA DO-260C as modified by DO-
260C—Change 1 (as referenced in TSO-
C166c¢).

(2) * x %

(i) Class A1S, A1, A2, A3, B1S, or B1
as defined in TSO-C166b and Section 2
of RTCA DO-260B (as referenced in
TSO-C166b) or TSO-C166¢ and Section
2 of RTCA DO-260C as modified by
DO-260C—Change 1 (as referenced in
TSO-C166¢); or

(ii) Class A1S, A1H, A2, A3, B1S, or
B1 equipment as defined in TSO-C154c
and Section 2 of RTCA DO-282B (as
referenced in TSO-C154c), or TSO—
C154d and Section 2 of RTCA DO-282C
(as referenced in TSO-C154d).

(C) * % %

1 * x %

(iv) The aircraft’s SDA must be less
than or equal to 105 per flight hour;
and

(v) The aircraft’s SIL must be less than
or equal to 107 per flight hour or per
sample.

* * * * *

(d) Minimum Broadcast Message
Element Set for ADS-B Out. Each
aircraft must broadcast the following
information, as defined in TSO-C166b
(including Section 2 of RTCA DO-260B,
as referenced in TSO-C166b), TSO—
C166¢ (including Section 2 of RTCA
DO-260C as modified by DO-260C—
Change 1, as referenced in TSO-C166c),
TSO-C154c (including Section 2 of
RTCA DO-282B, as referenced in TSO-
C154c), or TSO-C154d (including
Section 2 of RTCA DO-282C, as
referenced in TSO-C154d). The pilot
must enter information for message
elements listed in paragraphs (d)(7)
through (10) of this section during the
appropriate phase of flight.

* * * * *

(5) An indication if a collision
avoidance system is installed and
operating in a mode that can generate
resolution advisory alerts;

(6) If an operable collision avoidance
system is installed, an indication if a
resolution advisory is in effect;

(7) An indication of the Mode A
transponder code specified by ATC;

(8) An indication of the aircraft
identification that is submitted on the
flight plan or used for communicating
with ATC, except when the pilot has not
filed a flight plan, has not requested
ATC services, and is using a TSO-C154c
or TSO-C154d self-assigned temporary
24-bit address;

* * * * *

(11) An indication of the aircraft
assigned ICAO 24-bit address, except
when the pilot has not filed a flight
plan, has not requested ATC services,
and is using a TSO-C154c or TSO-
C154d self-assigned temporary 24-bit
address;

* * * * *

(13) An indication of whether an
ADS-B In capability is available;

* * * * *

(g) Incorporation by reference. The
standards required in this section are
incorporated by reference with the
approval of the Director of the Office of
the Federal Register under 5 U.S.C.
552(a) and 1 CFR part 51. This
incorporation by reference (IBR)
material is available for inspection at
the FAA and the National Archives and
Records Administration (NARA).
Contact the FAA at: Office of
Rulemaking (ARM-1), 800
Independence Avenue SW, Washington,
DC 20590 (telephone 202—-267-9677).
For information on the availability of
this material at NARA, visit
www.archives.gov/federal-register/cfr/
ibr-locations.html or email
fr.inspection@nara.gov. This material is
also available from the following
sources indicated in this paragraph (g).

(1) U.S. Department of Transportation,
Subsequent Distribution Office, DOT
Warehouse M30, Ardmore East Business
Center, 3341 Q 75th Avenue, Landover,
MD 20785; telephone (301) 322-5377;
website: www.faa.gov/aircraft/air cert/
design_approvals/tso/ (select the link
“Search Technical Standard Orders™).

(i) TSO-C166b, Extended Squitter
Automatic Dependent Surveillance-
Broadcast (ADS-B) and Traffic
Information Service-Broadcast (TIS-B)
Equipment Operating on the Radio
Frequency of 1090 Megahertz (MHz),
December 2, 2009.

(ii) TSO-C166¢c, Extended Squitter
Automatic Dependent Surveillance-
Broadcast (ADS—B) and Traffic
Information Service-Broadcast (TIS-B)
Equipment Operating on the Radio
Frequency of 1090 Megahertz (MHz),
March 10, 2023.

(iii) TSO-C154c, Universal Access
Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast
(ADS-B) Equipment Operating on the
Frequency of 978 MHz, December 2,
2009.

(iv) TSO-C154d, Universal Access
Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast
(ADS-B) Equipment Operating on the
Radio Frequency of 978 Megahertz
(MHz), March 10, 2023.

(2) RTCA, Inc., 1150 18th St. NW,
Suite 910, Washington, DC 20036;

telephone (202) 833-9339; website:
www.rtca.org/products.

(i) RTCA DO-260B, Minimum
Operational Performance Standards for
1090 MHz Extended Squitter Automatic
Dependent Surveillance-Broadcast
(ADS-B) and Traffic Information
Services-Broadcast (TIS-B), Section 2,
Equipment Performance Requirements
and Test Procedures, December 2, 2009.

(ii) RTCA DO-260C, Minimum
Operational Performance Standards for
1090 MHz Extended Squitter Automatic
Dependent Surveillance-Broadcast
(ADS-B) and Traffic Information
Services-Broadcast (TIS-B), Section 2,
Equipment Performance Requirements
and Test Procedures, December 17,
2020.

(ii1) RTCA DO-260C, Minimum
Operational Performance Standards for
1090 MHz Extended Squitter Automatic
Dependent Surveillance-Broadcast
(ADS-B) and Traffic Information
Services-Broadcast (TIS-B), Change 1,
January 25, 2022.

(iv) RTCA DO-282B, Minimum
Operational Performance Standards for
Universal Access Transceiver (UAT)
Automatic Dependent Surveillance-
Broadcast (ADS-B), Section 2,
Equipment Performance Requirements
and Test Procedures, December 2, 2009.

(v) RTCA DO-282C, Minimum
Operational Performance Standards
(MOPS) for Universal Access
Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast
(ADS-B), Section 2, Equipment
Performance Requirements and Test
Procedures, June 23, 2022.

Issued under authority provided by 49
U.S.C. 106(f), 40103, and 44701, in
Washington, DC.

Polly E. Trottenberg,

Acting Administrator.

[FR Doc. 2023-22710 Filed 10-16-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 748
[Docket No. 231010-0244]
RIN 0694-AJ39

Existing Validated End-User
Authorizations in the People’s
Republic of China: Samsung China
Semiconductor Co. Ltd. and SK Hynix
Semiconductor (China) Ltd.

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.



http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.faa.gov/aircraft/air_cert/design_approvals/tso/
http://www.faa.gov/aircraft/air_cert/design_approvals/tso/
mailto:fr.inspection@nara.gov
http://www.rtca.org/products

Federal Register/Vol. 88, No. 199/ Tuesday, October 17, 2023 /Rules and Regulations

71479

SUMMARY: In this rule, the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) to revise the existing Validated
End-User (VEU) list for the People’s
Republic of China (PRC) by updating the
list of eligible items in the EAR for
Samsung China Semiconductor Co. Ltd.
and SK hynix Semiconductor (China)
Ltd. In addition, this rule makes
corresponding changes consistent with
the scope of the amended authorizations
for these VEUs.

DATES: This rule is effective October 17,
2023.

FOR FURTHER INFORMATION CONTACT:
Chair, End-User Review Committee,
Office of the Assistant Secretary, Export
Administration, Bureau of Industry and
Security, U.S. Department of Commerce,
Phone: 202—-482-5991; Email: ERC@
bis.doc.gov.

SUPPLEMENTARY INFORMATION:
Background
Authorization Validated End-User

Validated End-Users (VEUs) are
designated entities located in eligible
destinations to which eligible items may
be exported, reexported, or transferred
(in-country) under a general
authorization instead of a license. The
names of the VEUs, as well as the dates
they were so designated, and the
associated eligible destinations
(facilities) and items are identified in
supplement no. 7 to part 748 of the
Export Administration Regulations
(EAR, 15 CFR parts 730-774). Pursuant
to § 748.15 (Authorization Validated
End-User (VEU)), eligible destinations of
VEUs may obtain eligible items without
the need for the VEUs’ supplier to
obtain an export or reexport license
from BIS. Eligible items vary among
VEUs and may include commodities,
software, and/or technology, except
items controlled for missile technology
or crime control reasons on the
Commerce Control List (CCL) (supp. no.
1 to part 774 of the EAR).

VEUs are reviewed and approved by
the U.S. Government in accordance with
the provisions of Section 748.15 and
Supplement Nos. 8 and 9 to part 748 of
the EAR. The End-User Review
Committee (ERC), composed of
representatives from the Departments of
State, Defense, Energy, Commerce, and
other agencies as appropriate, is
responsible for administering the VEU
program. BIS amended the EAR in a
final rule published on June 19, 2007
(72 FR 33646), to create Authorization
VEU.

Clarification to Heading of Supplement
No. 7 to Part 748

This rule clarifies the heading of
supplement no. 7 to part 748 by adding
the parenthetical ““(in-country)” after
the word ““transfer”” to make clear that
the term that applies to this supplement
is transfer (in-country) as described in
§734.16 of the EAR and not the defined
term “‘transfer” in § 772.1 of the EAR.

Amendments to Existing VEU
Authorizations for Samsung China
Semiconductor Co. Ltd. and SK Hynix
Semiconductor (China) Ltd.

Revision to the List of Eligible Items for
Samsung China Semiconductor Co. Ltd.

In this rule, BIS amends supplement
no. 7 to part 748 to revise the list of
eligible items that may be exported,
reexported or transferred (in-country) to
Samsung China Semiconductor Co. Ltd.
under Authorization VEU. Specifically,
this rule amends the list of items
eligible for export, reexport or transfer
(in-country) to Samsung China
Semiconductor Co. Ltd. under
Authorization VEU to read: “All items
subject to the Export Administration
Regulations, except “extreme
ultraviolet” (“EUV”’) equipment and
“specially designed” “parts,”
“components,” “software,” and
“technology,” necessary for the
“development” or “production” of
NAND memory. Excluded from
§§ 744.6(c)(2)(i—iii), and 744.23(a)(1)(iii)
and (a)(2)(iii) of the EAR. See
§748.15(d).”

Revisions to the List of Eligible Items for
SK Hynix Semiconductor (China) Ltd.

BIS also amends supplement no. 7 to
part 748 to revise the list of items
eligible for export, reexport or transfer
(in-country) to SK hynix Semiconductor
(China) Ltd. under Authorization VEU
to read: ““All items subject to the Export
Administration Regulations, except
“extreme ultraviolet” (“EUV”’)
equipment and ‘“‘specially designed”
‘“parts,” “‘components,” “software,”
and” technology,” necessary for the
“development” or “production” of
dynamic random-access memory
(DRAM). Excluded from
§§ 744.6(c)(2)(i—iii) and 744.23(a)(1)(iii)
and (a)(2)(iii) of the EAR. See
§748.15(d).”

Amendment to § 748.15 Authorization
Validated End-User (VEU)

In addition to the amendments to the
lists of eligible items discussed above,
BIS also makes corresponding changes
to § 748.15, consistent with the scope of
the amended authorizations for these
VEUs. Specifically, in this rule, BIS

adds a new sentence after the first
sentence of § 748.15(d) that provides an
exclusion to the restrictions of

§§ 744.6(c)(2)(i—iii) and 744.23(a)(1)(iii)
and (a)(2)(iii) controls. The added
sentence states, ‘“This restriction does
not apply to Validated End Users
identified in supplement no. 7 to part
748—Authorization Validated End-User
(VEU) as excluded from §§ 744.6(c)(2)(i—
iii) and 744.23(a)(1)(iii) and (a)(2)(iii).”
This serves to inform exporters that
Authorization VEU may be used to
overcome the license requirements set
forth in §§ 744.6(c) and 744.23(a)(1)(iii)
and (a)(2)(iii) for identified VEUs.

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA) (50 U.S.C. 4801-4852). ECRA
provides the legal basis for BIS’s
principal authorities and serves as the
authority under which BIS issues this
rule.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to or be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves an information collection
approved by OMB under control
number 0694-0088, Simplified Network
Application Processing System. BIS
does not anticipate a change to the
burden hours associated with this
collection as a result of this rule.
Information regarding the collection,
including all supporting materials, can
be accessed at https://www.reginfo.gov/
public/do/PRAMain.

3. This rule does not contain policies
with federalism implications as that
term is defined in Executive Order
13132.

4. Pursuant to section 1762 of the
Export Control Reform Act of 2018, this
action is exempt from the
Administrative Procedure Act (5 U.S.C.
553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
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public comment are not required to be Authority: 50 U.S.C. 4801-4852; 50 U.S.C.  no. 7 to part 748 as excluded from
given for this rule by 5 U.S.C. 553, or 4601 et seq.; 50 U.S.C. 1701 et seq.; E.O. §§ 744.6(c)(2)(i) through (iii) and
by any other law, the analytical 13026, 61 FR 58767, 3 CFR, 1996 Comp., p. 744.23(a)(1)(iii) and (a)(2)(ii). * * *

228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 4, 2022, 87
FR 48077 (August 5, 2021).

requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no

* * * * *

m 3. Amend Supplement No. 7 to part

regulatory flexibility analysis is W 2. Amend § 748-1.5(‘1) by adding a 748 by revising the heading of the
required, and none has been prepared. SeI}teﬁlce after the first sentence to read supplement and the entries for
as follows:

“Samsung China Semiconductor Co.
§748.15 Authorization Validated End-User Ltd.” and “SK hynix Semiconductor
(VEU). (China) Ltd.” in “China (People’s
* * * * * Republic of)” to read as follows:

(d) * * * Items obtained under
authorization VEU in China may be
used only for civil end uses and may not

List of Subjects in 15 CFR Part 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

Accordingly, part 748 of the EAR (15
CFR parts 730-774) is amended as

Supplement No. 7 to Part 748—
Authorization Validated End-User

follows: N . ) (VEU): List of Validated End-Users,
be used for any activities described in R ive I Eligible for E
PART 748—[AMENDED] part 744 of the EAR. The restrictions of espective Items Eligibe for Export,
§§ 744.6(c)(2)(i) through (iii) and Reexp(.)r.t and Tri?nsf?r (In-Country),
m 1. The authority citation for part 748 744.23(a)(1)(iii) and (a)(2)(iii) do not and Eligible Destinations
continues to read as follows: apply to VEUs identified in supplement
Country Validated end-user E(Iibg;bllzeciée'\rlr)]s Eligible destination Federal Register citation

Nothing in this Supplement shall be deemed to supersede other provisions in the EAR, including but not limited to §748.15(c).

Samsung All items subject to  Samsung China Semiconductor Co., 78 FR 41291, 7/10/13. 78 FR
China the Export Admin- Ltd., No. 1999, North Xiaohe Road, 69535, 11/20/13. 79 FR
Semicon- istration Regula- Xi'an, China 710119. 30713, 5/29/14. 80 FR
ductor Co. tions (EAR), ex- 11863, 3/5/15. 88 FR [IN-
Ltd. cept “extreme ul- SERT PAGE NUMBER],

traviolet” (“EUV”) 10/17/23.
equipment and

“specially de-

signed” “parts,”

“components,”

“software,” and

“technology”

therefor, nec-
essary for the
“development” or
“production” of
NAND memory.
Excluded from
§§744.6(c)(2)(i—
iii) and
744.23(a)(1)(iii)
and (a)(2)(iii) of
the EAR. See
§748.15(d).
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Country Validated end-user

Eligible items
(by ECCN)

Eligible destination

Federal Register citation

* *

SK hynix
Semicon-
ductor
(China) Ltd.

All items subject to
the Export Admin-
istration Regula-
tions, except “ex-
treme ultraviolet”
(“EUV”) equip-
ment and “spe-
cially designed”
“parts,” “compo-
nents,” “soft-
ware,” and “tech-
nology,” nec-
essary for the
“development” or
“production” of
dynamic random-
access memory
(DRAM). Ex-
cluded from
§§ 744.6(c)(2)(i—
iii) and
744.23(a)(1)(iii)
and (a)(2)(iii) of
the EAR. See
§748.15(d).

* *

SK hynix Semiconductor (China) Ltd.,
Lot K7, Wuxi High-tech Zone, Com-
prehensive Bonded Zone, Wuxi New
District, Jiangsu Province, China
214028.

* * *

* *

75 FR 62462, 10/12/10. 77
FR 40258, 7/9/12. 78 FR
3319, 1/16/13. 78 FR
69537, 11/20/13. 88 FR [IN-

SERT PAGE NUMBER],

10/17/23.

Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 2023-22873 Filed 10-13-23; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 100

[Docket No. USCG—-2023-0809]

Special Local Regulations; Marine
Events Within the Eleventh Coast
Guard District-San Diego Fleet Week
Veterans Day Boat Parade.

AGENCY: Coast Guard, DHS.

ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the special local regulations on the
waters of San Diego Bay, CA, during the
San Diego Fleet Week Veterans Day Boat
Parade on November 12, 2023. This
special local regulation is necessary to
provide for the safety of the
participants, crew, sponsor vessels of
the event, and general users of the
waterway. During the enforcement
periods, the operator of any vessel in the
regulated area must comply with
directions from the Patrol Commander

or any Official Patrol displaying a Coast
Guard ensign.

DATES: The regulations in 33 CFR
100.1101 for the location described in
Item No. 17 in table 1 to §100.1101, will
be enforced from 8:30 a.m. until noon
on November 12, 2023.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of enforcement, call or
email Lieutenant Junior Grade Shelley
Turner, Waterways Management, U.S.
Coast Guard Sector San Diego, CA;
telephone (619) 278-7656, email
MarineEventsSD@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulations in 33 CFR 100.1101 for the
location identified in Item No. 17 in
table 1 to § 100.1101, from 8:30 a.m.
until noon on November 12, 2023, for
the San Diego Fleet Week Veterans Day
Boat Parade in San Diego Bay, CA. This
action is being taken to provide for the
safety of life on the navigable waterways
during the event. Our regulation for
recurring marine events in the San
Diego Captain of the Port Zone,
§100.1101, Item No. 17 in table 1 to
§100.1101, specifies the location of the
regulated area for the San Diego Fleet
Week Veterans Day Boat Parade, which
encompasses portions of San Diego Bay.
Under the provisions of § 100.1101,
persons and vessels are prohibited from
entering into, transiting through, or
anchoring within this regulated area

unless authorized by the Captain of the
Port, or his designated representative.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

In addition to this document in the
Federal Register, the Coast Guard will
provide the maritime community with
advance notification of this enforcement
period via Local Notice to Mariners and
marine information broadcasts.

Dated: October 10, 2023.
J.W. Spitler,
Captain, U.S. Coast Guard, Captain of the
Port Sector San Diego.
[FR Doc. 2023-22882 Filed 10-16-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2023-0593]
RIN 1625-AA08

Special Local Regulation; Lake
Havasu, Lake Havasu City, AZ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation in
the navigable waters of the Bridgewater
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Channel, Lake Havasu, AZ during the
12th Annual Bridgewater Channel
Cleanup marine event. This regulation
is necessary to provide for the safety of
the participants, crew, supporting
vessels, and general users of the
waterway during the event, which will
be held on October 21, 2023. This
special local regulation will temporarily
prohibit persons and vessels from
entering into, transiting through,
anchoring, blocking, or loitering within
the event area unless authorized by the
Captain of the Port San Diego or a
designated representative.

DATES: This rule is effective from 7 a.m.
through 11 a.m. on October 21, 2023.
FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email Lieutenant Junior Grade
Shelley Turner, Waterways
Management, U.S. Coast Guard Sector
San Diego, CA; telephone (619) 278—
7656, email D11MarineEventsSD@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because we
must establish this special local
regulation by October 21, 2023. The
Coast Guard did not receive final details
regarding this event until September 7,
2023. Therefore, it is impracticable to
publish an NPRM because we lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing the rule.
This regulation is necessary to ensure
the safety of life on the navigable waters
of Lake Havasu during the marine event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal

Register. Delaying the effective date of
this rule would be contrary to public
interest because action is needed to
ensure the safety of life on the navigable
waters of Lake Havasu during the
marine event on October 21, 2023.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Sector San Diego
(COTP) has determined that the
presence of divers associated with the
12th Annual Bridgewater Channel
Underwater Cleanup marine event on
October 21, 2023 poses a potential
safety concern in the regulated area.
This rule is needed to protect persons,
vessels, and the marine environment in
the navigable waters of Lake Havasu
during the marine event.

IV. Discussion of the Rule

This rule establishes a special local
regulation from 7 a.m. to 11 a.m. on
October 21, 2023. This special local
regulation will cover all navigable
waters, from surface to bottom in the
Bridgewater Channel, Lake Havasu, AZ,
starting at the London Bridge,
proceeding south through the channel,
and concluding at the southern entrance
of the channel. The duration of the
temporary special local regulation is
intended to ensure the safety of
participants, vessels, and the marine
environment in these navigable waters
during the scheduled marine event. No
vessel or person will be permitted to
enter the regulated area without
obtaining permission from the COTP or
a designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the size, location, duration,

and time-of-day of the regulated area.
The affected portion of the navigable
waterway in Lake Havasu will be of very
limited duration and is necessary for
safety of life of participants in the
marine event. Moreover, the Coast
Guard will issue a Local Notice to
Mariners about the regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).
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D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
special local regulation lasting only 4
hours that will prohibit entry to a
specific portion of the Bridgewater
Channel in Lake Havasu, AZ. It is
categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.

Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 100

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add §100.T11-134 to read as
follows:

§100.T11-134 12th Annual Bridgewater
Channel Underwater Cleanup, Lake Havasu,
Arizona.

(a) Regulated area. The regulations in
this section apply to the following area:
All navigable waters, from surface to
bottom, of the Bridgewater Channel in
Lake Havasu, AZ, starting at the London
Bridge, proceeding south through the
channel, and concluding at the southern
entrance of the channel.

(b) Definitions. As used in this
section—

Designated representative means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer operating a Coast
Guard vessel and a Federal, State, and
local officer designated by or assisting
the Captain of the Port San Diego
(COTP) in the enforcement of the
regulations in this section.

Participant means all persons and
vessels registered with the event
sponsor as a participant in the race.

(c) Regulations. All non-participants
are prohibited from entering, transiting
through, anchoring in, or remaining
within the regulated area described in
paragraph (a) of this section unless
authorized by the Captain of the Port
San Diego or their designated
representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative. They may be contacted
by telephone at 619-278-7033. Those in
the regulated area must comply with all
lawful orders or directions given to
them by the COTP or the designated
representative.

(3) The COTP will provide notice of
the regulated area through advanced
notice via Local Notice to Mariners.

(d) Enforcement period. This section
will be enforced from 7 a.m. to 11 a.m.
on October 21, 2023.

Dated: October 10, 2023.
J.W. Spitler,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2023-22884 Filed 10-16-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2023-0794]

RIN 1625-AA09

Drawbridge Operation Regulation;
Hackensack River, Jersey City, NJ

AGENCY: Coast Guard, DHS.

ACTION: Temporary interim rule and
request for comments.

SUMMARY: The Coast Guard is
temporarily modifying the operating
schedule that governs the PATH Bridge,
mile 3.0, across the Hackensack River, at
Jersey City, New Jersey. This action is
necessary to allow the bridge owner to
complete the remaining replacements
and repairs.

DATES: This temporary interim rule is
effective from 12:01 a.m. on October 17,
2023 through 11:59 p.m. on January 15,
2024. Comments and related material
must reach the Coast Guard on or before
November 16, 2023.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov. Type the docket
number (USCG—2023-0794) in the
“SEARCH” box and click “SEARCH”. In
the Document Type column, select
“Supporting & Related Material”.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Judy Leung-Yee, Project Officer,
First Coast Guard District; telephone
212-514-4336, email Judy.K.Leung-
Yee@uscg.mil.

SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

OMB Office of Management and Budget
NPRM Notice of Proposed Rulemaking
§ Section

U.S.C. United States Code
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PATH Port Authority Trans-Hudson

II. Background, Information and
Regulatory History

The Coast Guard is issuing this
temporary interim rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b), the Coast Guard finds that good
cause exists for not publishing a notice
of proposed rulemaking (NPRM) with
respect to this rule because it is
impracticable. This bridge is opening
with 24 hours advance notice with one
bridge opening during morning and
evening rush hours; and will continue
to operate on this schedule through
January 15, 2024.

On March 22, 2023, April 6, 2023 and
June 28, 2023, the Coast Guard issued
General Deviations which allowed the
bridge owner, Port Authority Trans-
Hudson Corporation, to deviate from the
current operating schedule in 33 CFR
117.723(b) to conduct major motor and
control system repairs. Due to
unforeseen system complications, the
project has run past the end date of the
General Deviation, September 18, 2023.
The bridge cannot be brought back to
normal operating condition until the
completion of the motor and control
system. Therefore, there is insufficient
time to provide a reasonable comment
period and then consider those
comments before issuing the
modification.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making it effective in less than 30 days
after publication in the Federal
Register. For reasons presented above,
delaying the effective date of this rule
would be impracticable and contrary to
the public interest because the bridge is
currently incapable of normal
operations and will not be back into full
operation until the repairs to the control
system can be completed.

We are soliciting comments on this
rulemaking. If the Coast Guard
determines that changes to the
temporary interim rule are necessary,
we will publish a temporary final rule
or other appropriate document.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this
temporary interim rule under authority
in 33 U.S.C. 499. The Coast Guard is
modifying the operating schedule that

governs the PATH Bridge across the
Hackensack River, mile 3.0, Jersey City,
New Jersey. The PATH Bridge has a
vertical clearance of 40 feet at mean
high water in the closed position and
135 feet when in the open position.

The existing drawbridge regulation,
33 CFR 117.723(b) states that the draw
of the PATH Bridge, mile 3.0, shall open
on signal if provided at least two-hours
advance notice. The draw need not open
for the passage of vessel traffic Monday
through Friday, from 6 a.m. to 10 a.m.
and from 4 p.m. to 8 p.m. Additional
bridge openings shall be provided for
commercial vessels from 6 a.m. to 7:20
a.m.; 9:20 a.m. to 10 a.m.; 4 p.m. to 4:30
p-m. and from 6:50 p.m. to 8 p.m.
provided at least two-hours advance
notice is given. Port Authority Trans-
Hudson Corporation, the bridge owner,
has requested the bridge open on signal
provided at least twenty-four (24)-hours
advance notice is given and will provide
one bridge opening in the morning and
evening rush hours for tide restricted
commercial vessels so they may
continue the construction project while
providing minimal impact on marine
traffic.

IV. Discussion of the Rule

The Coast Guard is issuing this rule,
which permits a temporary deviation
from the operating schedule that
governs the PATH Bridge across the
Hackensack River, mile 3.0 Jersey City,
New Jersey. The rule is necessary to
accommodate the completion of the
motor and control system replacement
until January 15, 2024. Vessels that can
transit under the bridge without an
opening may do so anytime.

V. Regulatory Analyses

We developed this temporary interim
rule after considering numerous statutes
and Executive Orders related to
rulemaking. Below we summarize our
analyses based on a number of these
statutes and Executive Orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This temporary interim rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866, as amended by Executive
Order 14094 (Modernizing Regulatory
Review). Accordingly, the temporary
interim rule has not been reviewed by
the Office of Management and Budget
(OMB).

This regulatory action determination
is based on the ability that vessels can
still transit the bridge through the bridge
with advance notice as well as all
vessels that do not require an opening
may transit.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule would not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section V.A. above, this rule
would not have a significant economic
impact on any vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment explaining
why you think it qualifies and how and
to what degree this rule would
economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government. We have analyzed
this rule under that Order and have
determined that it is consistent with the
fundamental federalism principles and
preemption requirements described in
Executive Order 13132.

Also, this rule does not have Tribal
implications under Executive Order
13175 (Consultation and Coordination
with Indian Tribal Governments)
because it would not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning Policy
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f). The Coast Guard has determined
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule
promulgates the operating regulations or
procedures for drawbridges. Normally,
such actions are categorically excluded
from further review, under paragraph
L49, of Chapter 3, Table 3—1 of the U.S.
Coast Guard Environmental Planning
Implementation Procedures.

Neither a Record of Environmental
Consideration nor a Memorandum for
the Record are required for this rule.

VI. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the

docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal Decision-
making Portal at http://
www.regulations.gov. To do so, go to
https://www.regulations.gov, type
USCG-2023-0794 in the search box and
click “Search.” Next, look for this
document in the “Search Results”
column, and click on it. Then click on
the “Comment” option. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

To view documents mentioned in this
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material”” in the
“Document Type” column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. We review all
comments received, but we will only
post comments that address the topic of
the rule. We may choose not to post off-
topic, inappropriate, or duplicate
comments that we receive. Additionally,
if you click on the “Dockets” tab and
then the proposed rule, you should see
a “Subscribe” option for email alerts.
Selecting this option will enable
notifications when comments are
posted, or if/when a final rule is
published.

We accept anonymous comments.
Comments we post to http://
www.regulations.gov will include any
personal information you have
provided. For more about privacy and
submissions in response to this
document, see DHS’s eRulemaking
System of Records notice (85 FR 14226,
March 11, 2020).

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
DHS Delegation No. 00170.1. Revision 01.3

m 2. Amend §117.723 by:
m a. Staying paragraph (b); and

m b. Adding paragraph (1).
The addition reads as follows:

§117.723 Hackensack River.
* * * * *

(1)(1) The draw of the PATH Bridge,
mile 3.0, at Jersey City, shall open on
signal provided at least a twenty-four
(24)-hour advance notice is provided by
calling the number posted at the bridge.
The draw need not open for the passage
of vessel traffic Monday through Friday,
except Federal holidays, from 6 a.m. to
10 a.m. and from 3 p.m. to 7 p.m.

(2) Additional bridge openings shall
be provided for tide restricted
commercial vessels from 6 a.m. to 7 a.m.
and from 6 p.m. to 7 p.m. provided at
least a twenty-four (24)-hour advance
notice is given by calling Port Authority
Trans-Hudson, John Burkhard at 201—
410-4260.

Dated: October 11, 2023.
J.W. Mauger,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 2023-22855 Filed 10-16-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2023-0761]
RIN 1625-AA00

Safety Zone; Mission Bay, San Diego,
CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters of Mission Bay at the
Quivira Basin Entrance near San Diego,
California. The safety zone is needed to
protect personnel, vessels, and the
marine environment from potential
hazards created by the California
Department of Fish and Wildlife
(CDFW) Office of Spill Prevention and
Response (OSPR) Sensitive Site Strategy
Evaluation Program (SSSEP) boom
deployment exercise. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port, Sector San Diego.
DATES: This rule is effective from 9:30
a.m. to 11:30 a.m. on October 25, 2023.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2023—
0761 in the search box and click
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“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email LTJG Shelley Turner,
Waterways Management, U.S. Coast
Guard; telephone 619-278-7656, email
MarineEventsSD@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
publishing an NPRM would be
impracticable and contrary to the public
interest due to the requirement for a
boom deployment exercise on October
25, 2023, and the safety concern for
anyone within a 100-yard radius of the
boom deployment exercise. It is
impracticable to publish an NPRM
because we must establish this safety
zone by October 25, 2023.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
respond to the potential safety hazards
associated with the boom deployment
exercise scheduled on October 25, 2023.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Sector San Diego
(COTP) has determined that potential
hazards associated with a boom
deployment exercise on October 25,
2023, will be a safety concern for
anyone within a 100-yard of the
exercise. This rule is needed to protect
personnel, vessels, and the marine

environment in the navigable waters
within the safety zone while the boom
is deployed, and the exercise is in
progress.

IV. Discussion of the Rule

This rule establishes a safety zone
from 9:30 a.m. until 11:30 a.m. on
October 25, 2023. The safety zone will
cover all navigable waters within 100
yards of boom, vessels and equipment
being used by personnel to conduct the
boom deployment exercise. The
duration of the zone is intended to
protect personnel, vessels, and the
marine environment in these navigable
waters while the exercise is in progress.
No vessel or person will be permitted to
enter the safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“‘significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the safety zone being of a
limited two-hour duration, limited to a
relatively small geographic area, and the
presence of safety hazards in the area
encompassing the Quivira Basin
Entrance.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a

significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
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or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting two hours that will prohibit
entry within 100 yards of boom, vessels
and equipment being used by personnel
to conduct a boom deployment exercise.
It is categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add §165.T11-132 toread as
follows:

§165.T11-132 Safety Zone; Mission Bay,
San Diego, CA.

(a) Location. The following area is a
safety zone: All waters from surface to
bottom encompassing a 100-yard radius
surrounding the Sensitive Site Strategy
Evaluation Program (SSSEP) boom
deployment exercise, located at the
entrance to Quivira Basin inlet in
Mission Bay, CA.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Sector San Diego (COTP) in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by VHF Channel 16.
Those in the safety zone must comply
with all lawful orders or directions
given to them by the COTP or the
COTP’s designated representative.

(d) Information broadcasts. The COTP
or a designated representative will
inform the public through Broadcast
Notices to Mariners (BNMs), Local
Notices to Mariners (LNMs), and/or
Marine Safety Information Bulletins
(MSIBs) as appropriate of the
enforcement times and dates for the
safety zone.

(d) Enforcement period. This section
will be enforced from 9:30 a.m. to 11:30
a.m. on October 25, 2023.

Dated: October 10, 2023.

J.W. Spitler,

Captain, U.S. Coast Guard, Captain of the
Port Sector San Diego.

[FR Doc. 2023-22883 Filed 10-16—23; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2023-0089; FRL—10213-
02-R3]

Air Plan Approval; Virginia; 1997 8-
Hour Ozone National Ambient Air
Quality Standard Second Maintenance
Plan for the Hampton Roads Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a state
implementation plan (SIP) revision
submitted by the Commonwealth of
Virginia (Commonwealth or Virginia).
This revision pertains to the
Commonwealth’s plan, submitted by the
Virginia Department of Environmental
Quality (VADEQ), for maintaining the
1997 8-hour ozone national ambient air
quality standards (NAAQS) (referred to
as the “1997 ozone NAAQS”) in the
Norfolk-Virginia Beach-Newport News
(Hampton Roads), VA Area (Hampton
Roads Area). EPA is approving this
revision to the Virginia SIP in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: This final rule is effective on
November 16, 2023.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-0OAR-2023-0089. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through www.regulations.gov,
or please contact the person identified
in the FOR FURTHER INFORMATION
CONTACT section for additional
availability information.

FOR FURTHER INFORMATION CONTACT: Om
P. Devkota, Planning & Implementation
Branch (3AD30), Air & Radiation
Division, U.S. Environmental Protection
Agency, Region III, Four Penn Center,
1600 John F. Kennedy Boulevard,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814-2172.
Mr. Devkota can also be reached via
electronic mail at devkota.om@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. Background

On August 22, 2023 (88 FR 57020),
EPA published a notice of proposed
rulemaking (NPRM) for the
Commonwealth of Virginia. In the
NPRM, EPA proposed approval of
Virginia’s plan for maintaining the 1997
ozone NAAQS in the Hampton Roads
Area through December 31, 2032, in
accordance with CAA section 175A. The
formal SIP revision was submitted by
Virginia on September 9, 2022.

II. Summary of SIP Revision and EPA
Analysis

On June 1, 2007 (72 FR 30490), EPA
approved a redesignation request (and
maintenance plan) from VADEQ for the
Hampton Roads Area for the 1997 ozone
NAAQS. In accordance with CAA
section 175A(b), at the end of the eighth
year after the effective date of the
redesignation, the state must also
submit a second maintenance plan to
ensure ongoing maintenance of the
standard for an additional 10 years, and
in South Coast Air Quality Management
District v. EPA," the District of
Columbia (D.C.) Circuit held that this
requirement cannot be waived for areas,
like the Hampton Roads Area, that had
been redesignated to attainment for the
1997 8-hour ozone NAAQS prior to
revocation and that were designated
attainment for the 2008 ozone NAAQS.
CAA section 175A sets forth the criteria
for adequate maintenance plans. In
addition, EPA has published
longstanding guidance that provides
further insight on the content of an
approvable maintenance plan,
explaining that a maintenance plan
should address five elements: (1) an
attainment emissions inventory; (2) a
maintenance demonstration; (3) a
commitment for continued air quality
monitoring; (4) a process for verification
of continued attainment; and (5) a
contingency plan.2 VADEQ’s September
9, 2022 submittal fulfills Virginia’s
obligation to submit a second
maintenance plan and addresses each of
the five necessary elements, as
explained in the NPRM.

As discussed in the August 22, 2023
(88 FR 57020) NPRM, EPA allows the
submittal of a limited maintenance plan
(LMP) to meet the statutory requirement
that the area will maintain for the
statutory period. Qualifying areas may
meet the maintenance demonstration by

1882 F.3d 1138 (D.C. Cir. 2018).

2“Procedures for Processing Requests to
Redesignate Areas to Attainment,” Memorandum
from John Calcagni, Director, Air Quality
Management Division, September 4, 1992 (Calcagni
Memo).

showing that the area’s design value? is
well below the NAAQS and that the
historical stability of the area’s air
quality levels indicates that the area is
unlikely to violate the NAAQS in the
future. EPA evaluated VADEQ'’s
September 9, 2022 submittal for
consistency with all applicable EPA
guidance and CAA requirements. EPA
found that the submittal met CAA
section 175A and all CAA requirements,
and proposed approval of the LMP for
the Hampton Roads Area as a revision
to the Virginia SIP.

Other specific requirements of
Virginia’s September 9, 2022 submittal
and the rationale for EPA’s proposed
action are explained in the NPRM and
will not be restated here. EPA received
two supportive comments for this
action, which can be found at Docket ID
Number EPA-R03-OAR-2023-0089.

III. Final Action

EPA is approving VADEQ’s second
maintenance plan for the Hampton
Roads Area for the 1997 ozone NAAQS
as a revision to the Virginia SIP.

IV. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “‘privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information
that: (1) are generated or developed

3The ozone design value for a monitoring site is
the 3-year average of the annual fourth-highest daily
maximum 8-hour average ozone concentrations.
The design value for an ozone nonattainment area
is the highest design value of any monitoring site
in the area. www.epa.gov/air-trends/air-quality-
design-values.

before the commencement of a
voluntary environmental assessment; (2)
are prepared independently of the
assessment process; (3) demonstrate a
clear, imminent and substantial danger
to the public health or environment; or
(4) are required by law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal counterparts
. . . .” The opinion concludes that
“[r]legarding § 10.1-1198, therefore,
documents or other information needed
for civil or criminal enforcement under
one of these programs could not be
privileged because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any federally authorized
programs, since “no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
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CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA;

The SIP is not approved to apply on
any Indian reservation land as defined
in 18 U.S.C. 1151 or in any other area
where EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian

country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994) directs Federal
agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that “no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

VADEQ did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. EPA did not perform an EJ
analysis and did not consider EJ in this
action. Consideration of EJ is not
required as part of this action, and there
is no information in the record
inconsistent with the stated goal of E.O.
12898 of achieving environmental
justice for people of color, low-income
populations, and Indigenous peoples.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United

States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 18, 2023. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
approving VADEQ’s second
maintenance plan for the Hampton
Roads Area for the 1997 ozone NAAQS,
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Adam Ortiz,
Regional Administrator, Region III.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(e)(1) is amended by adding an entry for
1997 8-Hour Ozone National Ambient
Air Quality Standard Second
Maintenance Plan for the Hampton
Roads Area” at the end of the table to
read as follows:

§52.2420 Identification of plan.
* * * * *

(e) * * %

(1) * * %
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Name of non-regulatory  Applicable geographic
area

SIP revision

State

submittal date EPA approval date

Additional explanation

* *

1997 8-Hour Ozone
National Ambient Air
Quality Standard
Second Maintenance
Plan for the Hampton
Roads Area.

(Norfolk-Virginia
Beach-Newport
News area).

Hampton Roads Area

* * *

09/09/2022 10/17/2023, [INSERT
Federal Register
CITATION].

* *

The Hampton Roads Area consists of the
counties of Gloucester, Isle of Wight, James
City, and York, and the cities of Chesa-
peake, Hampton, Newport News, Norfolk,
Poquoson, Portsmouth, Suffolk, Virginia
Beach, and Williamsburg.

* * * * *

[FR Doc. 2023—-22741 Filed 10-16—-23; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 23-244; RM-11955; DA 23—
937; FR ID 178083]

Television Broadcasting Services
Knoxville, Tennessee

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission’s Media
Bureau, Video Division (Bureau) issued
a issued a notice of proposed
rulemaking in response to a Petition for
Rulemaking filed by Tennessee TV, LLC
(Petitioner), the licensee of television
station WKNX-TV (WKNX-TV or
Station), channel 7, Knoxville,
Tennessee (Knoxville). The Petitioner
has requested the substitution of UHF
channel 21 for VHF channel 7 in the
Table of TV Allotments. For the reasons
set forth in the Report and Order
referenced below, the Bureau amends
FCC regulations to substitute channel 21
for channel 7 at Knoxville.

DATES: Effective October 17, 2023.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein, Media Bureau, at (202)
418-1647 or Joyce.Bernstein@fcc.gov.
SUPPLEMENTARY INFORMATION: The
proposed rule was published at 88 FR
48784 on July 28, 2023. The Petitioner
filed comments in support of the
petition reaffirming its commitment to
apply for channel 21. No other
comments were filed.

The Bureau believes the public
interest would be served by substituting
channel 21 for channel 7 at Knoxville,
Tennessee. The Commission has
recognized that VHF channels pose
challenges for their use in providing
digital television service, including
propagation characteristics that allow
undesired signals and noise to be

receivable at relatively far distances and
large variability in the performance of
indoor antennas available to viewers,
with most antennas performing very
poorly on high VHF channels. In its
Supplement, the Petitioner provided a
technical analysis showing that while
50,322 persons located along the
eastern, southern, and western fringes of
the Station’s authorized channel 7 NLSC
would not be within the proposed
channel 21 noise-limited service
contour, the entire loss area was within
the NLSC of at least five other full
power or Class A television stations,
including four other full power
television stations licensed to Knoxville
or a community in the Knoxville
Designated Market Area. Although the
Petitioner’s proposal would result in a
number of persons no longer being
within WKNX-TV’s NLSC when the
station moves to channel 21, all of those
persons will continue to be well served
by at least five other full power or Class
A stations, and we find that the overall
benefits of the proposed channel change
by resolving reception issues outweigh
any possible harm to the public interest.
This is a synopsis of the Commission’s
Report and Order, MB Docket No. 23—
244; RM-11955; DA 23-937, adopted
October 6, 2023, and released October 6,
2023. The full text of this document is
available for download at https://
www.fcc.gov/edocs. To request materials
in accessible formats for people with
disabilities (braille, large print,
electronic files, audio format), send an
email to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601—
612, do not apply to this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television.

Federal Communications Commission.
Thomas Horan,
Chief of Staff, Media Bureau.

Final Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.

m 2.In §73.622, in paragraph (j), amend
the Table of TV Allotments, under
Tennessee, by revising the entry for
Knoxville to read as follows:

§73.622 Table of TV allotments.

* * * * *
(]‘) * *x %
Community Channel No.
Tennessee
Knoxville ........... 10, 15, 21, 26, * 29, 34

* * * * *

[FR Doc. 2023-22857 Filed 10-16—-23; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R1-ES-2021-0154;
FFO9E22000FXES1113090FEDR 234]

RIN 1018-BE54

Endangered and Threatened Wildlife
and Plants; Removing Nelson’s
Checker-Mallow From the Federal List
of Endangered and Threatened Plants

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are removing
Nelson’s checker-mallow (Sidalcea
nelsoniana) from the Federal List of
Endangered and Threatened Plants. Our
review of the best available scientific
and commercial data indicates that the
threats to Nelson’s checker-mallow have
been eliminated or reduced to the point
that the species no longer meets the
definition of an endangered or
threatened species under the
Endangered Species Act of 1973, as
amended (Act).

DATES: This rule is effective November
16, 2023.

ADDRESSES: This final rule and
supporting documents, including
references cited, the 5-year review, the
recovery plan, the species status
assessment (SSA) report, and the post-
delisting monitoring (PDM) plan, are
available at https://www.regulations.gov
under Docket No. FWS-R1-ES-2021—
0154.

FOR FURTHER INFORMATION CONTACT:
Kessina Lee, Project Leader, U.S. Fish
and Wildlife Service, Oregon Fish and
Wildlife Office, 2600 SE 98th Ave.,
Suite 100, Portland, OR 97266;
telephone: 503-231-6179. Individuals
in the United States who are deaf,
deafblind, hard of hearing, or have a
speech disability may dial 711 (TTY,
TDD, or TeleBraille) to access
telecommunications relay services.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States.

SUPPLEMENTARY INFORMATION:

Previous Federal Actions

On February 12, 1993, we published
in the Federal Register (58 FR 8235) a
final rule listing Nelson’s checker-
mallow as a threatened species. In 2010,
we finalized the Recovery Plan for the

Prairie Species of Western Oregon and
Southwestern Washington, which
includes Nelson’s checker-mallow
(Service 2010, entire). We conducted a
5-year status review in 2012, and did
not recommend reclassification (Service
2012, entire). On May 7, 2018, we
announced in the Federal Register (83
FR 20088) our initiation of a subsequent
5-year review for the species. We
completed the status review in 2021,
and therein recommended delisting the
species. On April 28, 2022, we
published in the Federal Register (87
FR 25197) a proposed rule to remove
Nelson’s checker-mallow from the
Federal List of Endangered and
Threatened Plants (List).

Peer Review

An SSA team prepared the SSA report
for Nelson’s checker-mallow (Service
2021, entire). The SSA team was
composed of Service biologists, and the
team consulted with other species
experts. The SSA report represents a
compilation of the best scientific and
commercial data available concerning
the status of the species, including the
impacts of past, present, and future
factors (both negative and beneficial)
affecting the species.

In accordance with our joint policy on
peer review published in the Federal
Register on July 1, 1994 (59 FR 34270),
and our August 22, 2016, memorandum
updating and clarifying the role of peer
review in listing actions under the Act,
we solicited independent scientific
reviews of the information contained in
the Nelson’s checker-mallow SSA
report. As discussed in the proposed
rule, we sent the SSA report to four
independent peer reviewers and
received no responses. The SSA report
was also submitted to our Federal, State,
municipal, Tribal, and conservation
partners for scientific review. We
received responses from two partners,
representing a Federal agency and a
nonprofit conservation partner. In
preparing the proposed rule, we
incorporated the results of these
reviews, as appropriate, into the SSA
report, which was the foundation for the
proposed rule and this final rule.

Summary of Changes From the
Proposed Rule and Draft Post-Delisting
Monitoring Plan

We considered all comments and
information we received during the
comment period on our proposed rule to
delist Nelson’s checker-mallow (87 FR
25197; April 28, 2022). This
consideration resulted in the following
changes from the proposed rule and
draft PDM plan to this final rule and the
updated PDM plan.

In this final rule, we include updated
monitoring data and the results of a
partial range-wide survey conducted in
2022, the species’ potential response to
climate change, and status of
reintroduction efforts. We also make
nonsubstantive, editorial corrections in
our preamble to improve clarity.

We revised the PDM plan by updating
the monitoring timetable and schedule
to include periodic surveys over a 10-
year timeframe, updating tables and text
to reflect results of recent monitoring
efforts, and making one substitution and
one addition to the monitoring site table
to better represent the current
distribution of the species.

Summary of Comments and
Recommendations

In the proposed rule published on
April 28, 2022 (87 FR 25197), we
requested that all interested parties
submit written comments on the
proposal by June 27, 2022. We also
contacted appropriate Federal and State
agencies, scientific experts and
organizations, and other interested
parties and invited them to comment on
the proposal. We did not receive any
requests for a public hearing. We
received comments from two
individuals addressing the proposed
rule, representing one public
commenter and one State agency. These
comments are posted at https://
www.regulations.gov under Docket No.
FWS-R1-ES-2021-0154. The public
comment opposed the proposed
delisting of the Nelson’s checker-
mallow but did not provide substantive
information that could be evaluated or
incorporated, and we do not address it
further here. The State agency comment
also opposed the proposed delisting and
provided substantive information that is
addressed below.

Comment (1): The Oregon Department
of Agriculture (ODA) commented that
there is an overall lack of sufficient data
in the SSA report to back up claims of
population growth trends, reproduction,
and recruitment to support delisting
Nelson’s checker-mallow. ODA
recommended that the Service consider
a more robust, comprehensive,
methodical, and organized approach to
annual monitoring of these vulnerable
prairie species, and stated that, based on
the SSA report, it is unclear whether
populations of this species are self-
sustaining or are exhibiting explosive
population growth due to intensive out-
planting.

Response (1): In accordance with
section 4(b)(1)(A) of the Act (16 U.S.C.
1531 et seq.), this delisting
determination for Nelson’s checker-
mallow is based on the best scientific
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and commercial data available. The
Service considered population growth,
reproduction, and recruitment of
Nelson’s checker-mallow in the SSA
report when assessing the species’
resiliency. We recognize that sites are
not monitored regularly throughout the
entire range, and that there is
interannual variation in abundance at
sites. However, monitoring data from
the time of listing through 2022 show an
overall trend of population growth with
increasing abundance and an increasing
number of known sites. At the time of
listing, there were 49 known sites, of
which 19 had 100 to 999 plants, and 5
had 1,000 plants or more (Service 2012,
pp. 17-19). Of the 66 sites known at the
time of the SSA report, 28 had 100 to
999 plants, and 24 sites had 1,000 plants
or more (Service 2021, pp. 17-18).
Restoration activities include
establishment of 51 new sites (i.e., out-
plantings) and augmentation of 15
existing sites. At this time, population
increases are driven by restoration
activities and not natural recruitment;
however, seedlings have been observed
on most (35 of 65) surveyed sites
(Silvernail et al. 2016, pp. 21-24).

In 2022, the Service funded a partial
range-wide survey (less than 50 percent
of known sites) of Nelson’s checker-
mallow (Service 2022, entire). Within
sites, the survey focused on obtaining an
inventory of larger patches of Nelson’s
checker-mallow plants, so most smaller
and isolated patches were not included.
A total of 62 patches, including more
than 86 percent of the plants known to
exist, were surveyed. Overall, the
population remains high with over
369,000 plants counted, reflecting an
overall increase of approximately 30,000
plants since completion of the SSA
report in 2021. Restored sites continue
to contribute more than 90 percent of
individuals (Service 2022, p. 5).

Comment (2): ODA commented that
while there have been successful
artificial reintroductions, because of the
dearth of population trend,
reproduction, and demographic data,
there is no sense of how reintroductions
have performed since 2017, when the
last range-wide species survey was
undertaken. ODA recommended that the
Service demonstrate long-term viability
of these reintroduction efforts through
focused, long-term monitoring before
delisting the species.

Response (2): While there have not
been more recent range-wide species
surveys since 2017, monitoring of 62
patches in 2022 (including more than 86
percent of known Nelson’s checker-
mallow plants) demonstrated the
population remains high and restored
sites continue to contribute more than

90 percent of individuals (Service 2022,
. 5).
P In addition, the Service notes in the
SSA report that long-term monitoring
data are not currently available for the
majority of Nelson’s checker-mallow
sites and were not a component of our
resiliency assessment (Service 2021, p.
26). We are required to make our
determinations based on the best
available scientific and commercial data
at the time the determination is made.
Current data indicate that since the
Nelson’s checker-mallow was listed as
threatened in 1993, the species has
increased in both number and size of
populations, with a majority of
populations under management plans or
public ownership, such that the species
is no longer in danger of extinction
within the foreseeable future throughout
all or a significant portion of its range.
Considering the best scientific and
commercial information available,
Nelson’s checker-mallow also does not
meet the Act’s definition of a threatened
species. Finally, the PDM plan outlines
a 10-year monitoring plan with specific
criteria for site selection, data collection
and analysis methods, and reporting
requirements to track the species’ status.
The PDM plan also contains thresholds
for population numbers and
distribution, and triggers for
management protections to ensure that
Nelson’s checker-mallow remains
secure from the risk of extinction
following delisting.

Comment (3): ODA recommended that
the Service increase its reintroduction
efforts in the northern recovery zones
given the statement in the SSA report
that Coast Range, Portland, and
Southwest (SW) Washington are known
to have the minimum number of
populations but do not meet the
recovery goals for abundance.

Response (3): At the time the SSA
report was written, recovery goals for
abundance in the Coast Range (15,000
plants), Portland (5,000 plants), and SW
Washington (10,000 plants) recovery
zones had not been met. Since that time,
more than 11 new introduction sites
have been established across the
species’ range. While the Coast Range
and SW Washington recovery zones
remain below their abundance goals, the
Portland recovery zone now exceeds its
abundance goal. Recent surveys also
show increasing trends in plant
abundance across the species’ range
with the total number of plants
increasing from 334,968 at the time of
the SSA report (Service 2021, p. 15) to
426,032 in 2022 (Service 2022, pp. 2-3).
Support for the ongoing conservation of
Nelson’s checker-mallow has been high
among government agencies,

nongovernmental conservation
organizations, and some private
landowners. It is anticipated that
priority recovery and management
actions, including additional
reintroduction efforts, will continue at
approximately the current pace and that
the species will continue to benefit from
this ongoing conservation support.

Comment (4): ODA expressed a
concern about the species’ ability to
adapt to climate change given the recent
drought and extreme heat coupled with
the most successful recovery zones
occurring at the southern end of the
species’ range. They emphasized the
need for a better understanding of the
magnitude and urgency of the threats
and that data beyond 2020/2021 would
be helpful in understanding the species’
response to future climate conditions.

Response (4): The Service reviews the
best scientific and commercial
information available when conducting
a threats analysis. The identification of
factors that could impact a species
negatively is not sufficient to compel a
finding that listing (or maintaining a
currently listed species) on the Federal
Lists of Endangered or Threatened
Wildlife and Plants is appropriate. In
determining whether a species meets
the definition of a threatened or
endangered species, we must evaluate
all identified threats by considering the
species’ expected response and the
effects of the threats—in light of those
actions and conditions that will
ameliorate the threats—on an
individual, population, and species
level, as well as the cumulative effect of
the threats.

In our assessment of future viability of
the species in the SSA report, we
considered a worst case scenario that
assumed that the anticipated effects of
climate change would result in the
reduction of Nelson’s checker-mallow
populations by 50 percent within a
period of 25 to 50 years (Service 2021,
pp- 29-30). However, even under this
scenario, our analysis suggests that loss
of resiliency will be modest, with 60
sites remaining in moderate or high
condition, no change in the number of
recovery zones that meet recovery goals,
and no major changes in redundancy or
representation expected. Collectively,
this suggests that in 25 to 50 years,
viability of the species will not be
significantly reduced (Service 2021, p.
31). In addition, Nelson’s checker-
mallow has a deep taproot that allows
it to access groundwater and soil water
that may help it survive extended
periods of drought. At present,
quantitative estimates of the impacts of
increased temperatures and
precipitation changes on Nelson’s
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checker-mallow are not available
outside of our analysis.

Current data are insufficient to
analyze how populations are affected by
year-to-year variation in weather. All
species have the potential to be
negatively impacted by climate change.
Recovery efforts have increased this
species’ resiliency, redundancy, and
representation such that the species is
now better able to recover from impacts.
Effects may be further buffered if
adaptive management strategies are
implemented at sites under public or
conservation organization ownership.
Many of the populations of Nelson’s
checker-mallow are on lands that will
be managed in perpetuity. While 30
populations are in the two southernmost
zones, there are 12 additional
independent populations dispersed
across other recovery zones that were
considered in the analysis of the
species’ resiliency, redundancy, and
representation. In addition, there are
currently more than 900 pounds of seed
in storage with more in production, and
reintroduction efforts are expected to
continue as part of prairie restoration at
both public and private sites.

Background

Nelson’s checker-mallow is an
herbaceous perennial plant in the
mallow family (Malvaceae). It produces
30 to 100 lavender to deep-pink flowers
arranged on an elongated, branched
stalk. Plants range from 50 to 150
centimeters (20 to 60 inches) in height.
Plants produce short, thick, twisted
rhizomes (creeping underground stems),
as well as a system of fine roots
extending from a taproot (a stout main
root) (Service 2010, appendix F, pp. F-
3-F-4).

Nelson’s checker-mallow is found in
the Willamette Valley and the Coast
Range of Oregon and Washington. It
occupies a variety of prairie habitats and
soil types but is typically associated
with open sites. In the Willamette
Valley, the species occasionally occurs
in the understory of Oregon ash
(Fraxinus latifolia) woodlands or among
woody shrubs, but more frequently
occupies native prairie remnants,
including those at the margins of
sloughs, ditches, streams, roadsides,
fence rows, drainage swales, and fallow
fields (Glad et al. 1994, pp. 314-321). In
the Coast Range, Nelson’s checker-
mallow typically occurs in open, wet to
dry meadows; in intermittent stream
channels; and along margins of
coniferous forests (Glad et al. 1987, pp.
259-262).

Once established, Nelson’s checker-
mallow plants are hardy; if plants
become established at a site, they

usually persist (Bartow 2020, pers.
comm.). Their long taproot allows them
to access subsurface water sources, and
individual plants are long-lived (Dillon
2021, pers. comm.). In addition,
regeneration from the taproot is possible
after the aboveground and upper taproot
portions of the plant have been removed
(Dillon 2021, pers. comm.).

A thorough review of the taxonomy,
life history, and ecology of Nelson’s
checker-mallow is presented in version
1.0 of the SSA report (Service 2021,
entire).

Recovery Criteria

Section 4(f) of the Act directs us to
develop and implement recovery plans
for the conservation and survival of
endangered and threatened species
unless we determine that such a plan
will not promote the conservation of the
species. Under section 4(f)(1)(B)(ii),
recovery plans must, to the maximum
extent practicable, include objective,
measurable criteria which, when met,
would result in a determination, in
accordance with the provisions of
section 4 of the Act, that the species be
removed from the List.

Recovery plans provide a roadmap for
us and our partners on methods of
enhancing conservation and minimizing
threats to listed species, as well as
measurable criteria against which to
evaluate progress towards recovery and
assess the species’ likely future
condition. However, they are not
regulatory documents and do not
substitute for the determinations and
promulgation of regulations required
under section 4(a)(1) of the Act. A
decision to revise the status of a species,
or to delist a species, is ultimately based
on an analysis of the best scientific and
commercial data available to determine
whether a species is no longer an
endangered species or a threatened
species, regardless of whether that
information differs from the recovery
plan.

There are many paths to
accomplishing recovery of a species,
and recovery may be achieved without
all of the criteria in a recovery plan
being fully met. For example, one or
more criteria may be exceeded while
other criteria may not yet be
accomplished. In that instance, we may
determine that the threats are
minimized sufficiently, and that the
species is robust enough that it no
longer meets the Act’s definition of an
endangered species or a threatened
species. In other cases, we may discover
new recovery opportunities after having
finalized the recovery plan. Parties
seeking to conserve the species may use
these opportunities instead of methods

identified in the recovery plan.
Likewise, we may learn new
information about the species after we
finalize the recovery plan. The new
information may change the extent to
which existing criteria are appropriate
for identifying recovery of the species.
The recovery of a species is a dynamic
process requiring adaptive management
that may, or may not, follow all the
guidance provided in a recovery plan.

The Recovery Plan for the Prairie
Species of Western Oregon and
Southwestern Washington (recovery
plan) divides the geographic area
covered by included species into
recovery zones, which provides a
framework for recovering the species’
historical ranges. Nelson’s checker-
mallow historically occupied seven
recovery zones: SW Washington,
Portland, Coast Range, Salem East,
Salem West, Corvallis East, and
Corvallis West. The following
discussion provides an assessment of
the species’ status relative to the five
delisting criteria outlined in the
recovery plan.

Delisting Criterion 1: Distribution and
Abundance

The recovery plan specifies that the
distribution of populations should
reflect the extent of the species’
historical geographic distribution to the
extent practicable and identifies goals
for a minimum number of populations
and target number of plants per recovery
zone, as follows: 5,000 plants in 1
population in the Portland recovery
zone; 10,000 plants in 2 populations in
the SW Washington, Salem East, and
Corvallis East recovery zones; 15,000
plants in 3 populations in the Coast
Range recovery zone; and 20,000 plants
in 4 populations in the Salem West and
Corvallis West recovery zones.

The recovery plan further specifies
that, with the exception of the Portland
recovery zone, this may be achieved
with a combination of at least 2
populations that number at least 2,000
individuals; scattered independent
populations must number at least 200
individuals to add up to the target
number in each zone. The range-wide
delisting goal is 100,000 plants
occurring in 20 populations.

At the time of the SSA report, a total
of 334,968 individual plants were
distributed across the historical range of
the species. Considering only the sites
considered independent populations
(having at least 200 plants), there were
332,935 individual plants, found in 42
populations distributed across 6 of the
7 recovery zones (Service 2021, pp. 15,
27). Recent surveys show continued
increases in plant abundance across the
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species’ range, with the total number of
plants increasing to 426,032 in 2022
(Service 2022, pp. 2-3).

At the time of the SSA report, the
Corvallis West and Salem West recovery
zones met both the abundance and
distribution goals outlined in the
recovery plan. Collectively, these 2
recovery zones contained 71 percent of
the populations (30 populations) and 95
percent of the individual plants
(313,662 plants) known to exist. A third
zone, Salem East, contained 9,519
plants, occurring in three populations,
essentially meeting the distribution and
abundance goals of 10,000 plants
distributed among 2 populations. Three
zones (Coast Range, Portland, and SW
Washington) had the minimum number
of populations but did not meet the
recovery goals for abundance. The
remaining zone, Corvallis East, did not
have any sites that met the definition of
an independent population.

Surveys in 2022 included a new site
in the Corvallis East zone, so all
recovery zones are now occupied
(Service 2022, p. 3). Introduced
populations in the Salem East and
Portland zones have been established,
and those zones now meet overall
abundance goals per the recovery plan.
Overall, the population at the sites that
were included in our analysis for the
SSA increased from about 333,000
plants (Service 2021, p. 17) to about
370,000 plants in 2022 (Service 2022, p.
3

The abundance and distribution goal
of 100,000 plants in 20 populations has
been exceeded, with numbers of nearly
333,000 plants in 42 populations, per
the SSA report (Service 2021, p. 17) and
more than 370,000 plants in those 42
populations in 2022 (Service 2022, pp.
2-3). While the plants and populations
are not distributed among recovery
zones precisely as identified in the
recovery plan, they are distributed
throughout the historical range of the
species. We conclude that the intent of
this criterion, which is to minimize
extinction risk by ensuring a sufficient
number and distribution of plants and
populations, has been satisfied.

Delisting Criterion 2: Population Trend
and Evidence of Reproduction

The recovery plan notes that the
number of individuals in the population
(or area of foliar cover) shall have been
stable or increasing over a period of at
least 15 years. Stable does not mean that
the population size is static over time;
over a period of 15 years, the number of
individuals in the population may
exhibit natural year-to-year variability,
but the trend must not be declining.
Populations must show evidence of

reproduction by seed set or presence of
seedlings.

While taking into account varying
methodologies and irregular population
monitoring throughout the species’
range, the overall abundance of Nelson’s
checker-mallow has increased markedly
since listing in 1993. Range-wide, both
the number of independent populations
(having 200 plants or more) and the
total number of plants continue to
increase. In addition, more populations
have a larger number of individuals
than at the time of listing, as shown in
table 1, below (Service 2012, pp. 17-19;
Service 2021, p. 18), and these data
indicate an overall positive trend since
the time of listing and since the 2012 5-
year review.

TABLE 1—NUMBER OF SITES WITH
MORE THAN 100 PLANTS AND MORE
THAN 1,000 PLANTS FOR EXAMPLE
YEARS

Sites with Sites with
Year 100-999 >1,000
plants plants
19 5
26 4
28 24

Additionally, seedlings were observed
on most sites, as confirmed on 35 of 65
surveyed sites (Silvernail et al. 2016, pp.
21-24), and overall abundance is
increasing throughout the recovery
zones. Given that the number of
individual plants has increased, and
large populations have been
successfully established, we conclude
that this criterion has been met.

Delisting Criterion 3: Habitat Quality
and Management

The recovery plan specifies that sites
supporting populations of Nelson’s
checker-mallow must meet the
following three criteria related to habitat
quality and management:

1. Prairie quality. Sites supporting
populations of Nelson’s checker-mallow
must be managed for high-quality
prairie habitat, which consists of a
diversity of native, non-woody plant
species; low frequency of aggressive,
nonnative plant species and
encroaching woody species; and
essential habitat elements for native
pollinators.

2. Security of habitat. A substantial
portion of the habitat for the
populations should either be owned or
managed by a government agency or
private conservation organization that
identifies maintenance of the species
and the prairie ecosystem upon which
it depends as the primary management

objective for the site, or the site must be
protected by a permanent or long-term
conservation easement or covenant that
commits present and future landowners
to the conservation of the species.

3. Management, monitoring, and
control of threats. Each population must
be managed appropriately to ensure the
maintenance or restoration of quality
prairie habitat and to control threats to
the species. Use of herbicides, mowing,
burning, or livestock grazing in
management should be implemented
with appropriate methods and timing to
avoid impacts to listed plant species.
Management should be coordinated
with adjacent landowners to minimize
effects of pesticide drift, changes in
hydrology, timber harvest, or road/
utility maintenance. Species that may
hybridize with Nelson’s checker-mallow
should be managed as appropriate to
avoid contact with these taxa. Other
potential threats relating to scientific
research, overcollection, vandalism,
recreational impacts, or natural
herbivory/parasitism should be
successfully managed so as not to
significantly impair recovery of the
species. Management and monitoring
plans must be approved by the Service
and should include standardized
monitoring and performance criteria
that will be used to assess the plans’
effectiveness following implementation
and to allow for adaptive management,
as necessary. Management plans should
include a focus on protecting habitat
heterogeneity within protected sites and
across a range of elevations and aspects
to buffer the potential effects of climate
change.

Of the 42 independent populations of
Nelson’s checker-mallow (having 200
plants or more), 38 have formal
management plans that address habitat
quality and threats. Of these 38
populations, 26 are in public ownership
and thus are considered protected in
perpetuity from development; one site is
owned and protected by a
nongovernmental conservation
organization; and the remaining 11
privately owned sites are protected by
conservation easements. Four of the 42
populations, which account for less
than 1 percent of the total number of
Nelson’s checker-mallow plants, and 10
percent of the populations, have no
protection and lack management plans.
Given that a majority of populations are
managed in accordance with a formal
management plan and are protected by
virtue of ownership or conservation
easement, we conclude that this
recovery criterion has been met.
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Delisting Criterion 4: Genetic Material Is
Stored in a Facility Approved by the
Center for Plant Conservation

The recovery plan specifies that
stored genetic material in the form of
seeds must represent the species’
geographic distribution and genetic
diversity through collections across the
full range of the species. Collections
from large populations are particularly
important as reservoirs of genetic
variability within the species.

Nelson’s checker-mallow seeds are
currently stored at four separate
repositories. The majority of stored
seeds, approximately 408 kilograms
(900 pounds) or about 112,500,000
seeds, are located at the Corvallis Plant
Materials Center (PMC) operated by the
Natural Resources Conservation Service
(NRCS) of the U.S. Department of
Agriculture (USDA) in Corvallis,
Oregon. Seeds in this collection were
sourced primarily from production
fields, which are maintained
specifically to produce seed, and are
used for habitat restoration, population
augmentation, and out-planting
throughout the range of the species. In
addition, approximately 29,000 seeds
are stored at the Rae Selling Berry Seed
Bank at Portland State University in
Portland, Oregon. This collection was
sourced from Lane, Linn, Benton,
Marion, Polk, Yamhill, and Tillamook
Counties in Oregon, and Lewis County
in Washington. A third, smaller
collection of approximately 705
Nelson’s checker-mallow seeds from
locations in Washington is held at the
Miller Seed Vault at the University of
Washington’s Botanical Gardens in
Seattle, Washington.

In addition to storage in these three
regional repositories, a subset of seeds
from the Rae Selling Berry Seed Bank
and the Miller Seed Vault has been sent
to the National Laboratory for Genetic
Resource Preservation at Colorado State
University in Fort Collins, Colorado.
Both the Rae Selling Berry Seed Bank
and Colorado State University facility
are certified by the Center for Plant
Conservation. Collectively, the stored
seed represents the geographic range of
Nelson’s checker-mallow, and part of
this stored seed is in facilities certified
by the Center for Plant Conservation.
Therefore, we conclude that this
criterion has been met.

Delisting Criterion 5: Post-Delisting
Monitoring (PDM) Plans and
Agreements To Continue PDM Are in
Place and Ready for Implementation at
the Time of Delisting

The recovery plan specifies that
monitoring of populations following

delisting will verify the ongoing
recovery of the species, provide a basis
for determining whether the species
should be again placed under the
protection of the Act, and provide a
means of assessing the continuing
effectiveness of management actions.

The PDM plan for Nelson’s checker-
mallow outlines an approach to
monitoring Nelson’s checker-mallow for
a period of 10 years after the species is
delisted. This plan addresses the current
status of the species and provides
details associated with monitoring
methods and implementation, including
site selection, data analysis, monitoring
schedules, and reporting expectations. It
also describes potential outcomes in the
context of how secure the species
remains after delisting. In addition, the
PDM plan outlines roles and
responsibilities and estimates associated
costs. The PDM plan is available at
Docket No. FWS-R1-ES-2021-0154 on
https://www.regulations.gov.

Regulatory and Analytical Framework

Regulatory Framework

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations in
title 50 of the Code of Federal
Regulations set forth the procedures for
determining whether a species is an
endangered species or a threatened
species, issuing protective regulations
for threatened species, and designating
critical habitat for endangered and
threatened species. In 2019, jointly with
the National Marine Fisheries Service,
the Service issued a final rule that
revised the regulations in 50 CFR part
424 regarding how we add, remove, and
reclassify endangered and threatened
species and the criteria for designating
listed species’ critical habitat (84 FR
45020; August 27, 2019). On the same
day, the Service also issued final
regulations that, for species listed as
threatened species after September 26,
2019, eliminated the Service’s general
protective regulations automatically
applying to threatened species the
prohibitions that section 9 of the Act
applies to endangered species (84 FR
44753; August 27, 2019).

The Act defines an “‘endangered
species” as a species that is in danger
of extinction throughout all or a
significant portion of its range, and a
“threatened species” as a species that is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.
The Act requires that we determine
whether any species is an endangered
species or a threatened species because
of any of the following factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

These factors represent broad
categories of natural or human-caused
actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects. We consider these same five
factors in delisting a species (50 CFR
424.11(c) and (e)).

We use the term “‘threat’ to refer in
general to actions or conditions that are
known to or are reasonably likely to
negatively affect individuals of a
species. The term ““threat” includes
actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources (stressors). The term
“threat’” may encompass—either
together or separately—the source of the
action or condition or the action or
condition itself.

However, the mere identification of
any threat(s) does not necessarily mean
that the species meets the statutory
definition of an “endangered species” or
a “‘threatened species.” In determining
whether a species meets either
definition, we must evaluate all
identified threats by considering the
species’ expected response and the
effects of the threats—in light of those
actions and conditions that will
ameliorate the threats—at an individual,
population, and species level. We
evaluate each threat and its expected
effects on the species, then analyze the
cumulative effect of all of the threats on
the species as a whole. We also consider
the cumulative effect of the threats in
light of those actions and conditions
that will have positive effects on the
species, such as any existing regulatory
mechanisms or conservation efforts. The
Secretary determines whether the
species meets the definition of an
“endangered species” or a “threatened
species” only after conducting a
cumulative analysis and describing the
expected effect on the species now and
in the foreseeable future.

The Act does not define the term
“foreseeable future,” which appears in
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the statutory definition of “‘threatened
species.” Our implementing regulations
at 50 CFR 424.11(d) set forth a
framework for evaluating the foreseeable
future on a case-by-case basis. The term
foreseeable future extends only so far
into the future as we can reasonably
determine that both the future threats
and the species’ responses to those
threats are likely. In other words, the
foreseeable future is the period of time
in which we can make reliable
predictions. ‘“Reliable” does not mean
“certain”; it means sufficient to provide
a reasonable degree of confidence in the
prediction. Thus, a prediction is reliable
if it is reasonable to depend on it when
making decisions.

It is not always possible or necessary
to define foreseeable future as a
particular number of years. Analysis of
the foreseeable future uses the best
scientific and commercial data available
and should consider the timeframes
applicable to the relevant threats and to
the species’ likely responses to those
threats in view of its life-history
characteristics. Data that are typically
relevant to assessing the species’
biological response include species-
specific factors such as lifespan,
reproductive rates or productivity,
certain behaviors, and other
demographic factors.

Analytical Framework

The SSA report documents the results
of our comprehensive biological review
of the best scientific and commercial
data regarding the status of the species,
including an assessment of the potential
threats to the species. The SSA report
does not represent our decision on
whether the species should be listed as
an endangered or threatened species
under the Act. However, it does provide
the scientific basis that informs our
regulatory decision, which involves the
further application of standards within
the Act and its implementing
regulations and policies. The following
is a summary of the key results and
conclusions from the SSA report; the
full SSA report can be found at Docket
No. FWS-R1-ES-2021-0154 on https://
www.regulations.gov.

To assess Nelson’s checker-mallow
viability, we used the three conservation
biology principles of resiliency,
redundancy, and representation (Shaffer
and Stein 2000, pp. 306-310). Briefly,
resiliency is the ability of the species to
withstand environmental and
demographic stochasticity (for example,
wet or dry, warm or cold years),
redundancy is the ability of the species
to withstand catastrophic events (for
example, droughts, large pollution
events), and representation is the ability

of the species to adapt to both near-term
and long-term changes in its physical
and biological environment (for
example, climate conditions, pathogen).
In general, species viability will
increase with increases in resiliency,
redundancy, and representation (Smith
et al. 2018, p. 306). Using these
principles, we identified the species’
ecological requirements for survival and
reproduction at the individual,
population, and species levels, and
described the beneficial and risk factors
influencing the species’ viability.

The SSA process can be categorized
into three sequential stages. During the
first stage, we evaluated the species’
life-history needs. The next stage
involved an assessment of the historical
and current condition of the species’
demographics and habitat
characteristics, including an
explanation of how the species arrived
at its current condition. The final stage
of the SSA involved making predictions
about the species’ responses to positive
and negative environmental and
anthropogenic influences. Throughout
all of these stages, we used the best
available information to characterize
viability as the ability of a species to
sustain populations in the wild over
time. We use this information to inform
our regulatory decisions.

Summary of Biological Status and
Threats

In this discussion, we review the
biological condition of the species and
its resources, and the threats that
influence the species’ current and future
condition, in order to assess the species’
overall viability and the risks to that
viability.

Ecological Needs

Nelson’s checker-mallow usually
occupies open habitats that are free from
encroachment of trees and shrubs. In the
absence of disturbance to set back
succession, prairie habitat is subject to
woody species encroachment, gradually
transitioning into shrub or woodland
habitat. Periodic disturbance, such as
fire or fall mowing, are necessary to
maintain the open, high-light prairie
habitats that Nelson’s checker-mallow
populations thrive in. In addition,
resilient Nelson’s checker-mallow
populations need a sufficient number of
individuals to withstand stochastic
events and disturbances. The minimum
viable population size for Nelson’s
checker-mallow is not identified.
However, the recovery plan specifies
that independent populations should
number at least 200 individuals (Service
2010, p. IV-20), which provides a basis
for evaluating population status.

For Nelson’s checker-mallow to be
considered viable, the species must be
able to withstand catastrophic events
and adapt to environmental changes.
This can be achieved with a sufficient
number of resilient populations
distributed across its geographic range
and representing the range of ecological
settings in which the species is known
to exist. The minimum number of
populations required for Nelson’s
checker-mallow has not been
determined. However, distribution and
abundance goals laid out in the recovery
plan (Service 2010, pp. IV-35-1V-36)
and described under Recovery Criteria,
above, provide a benchmark for
evaluating the species.

Factors Influencing the Species

At the time of listing in 1993, the
primary threats identified affecting
Nelson’s checker-mallow were urban
and agricultural development,
ecological succession that results in
shrub and tree encroachment of open
prairie habitats, and competition with
invasive weeds. Planned construction
and expansion of a reservoir on Walker
Creek (a tributary to the Nestucca River)
was identified as a future threat as
associated inundation would result in
the loss of many plants, including the
largest population of the species known
to exist at the time. The listing rule (58
FR 8235; February 12, 1993) also noted
the potentially negative effects of
overcollection for scientific and
horticultural purposes, predation by
weevils, and small population size.
Some inadequacies in regulatory
mechanisms were also identified.
Subsequent to listing, climate change
and hybridization were also identified
as potential threats to the viability of
Nelson’s checker-mallow.

We considered all of these threats
when considering whether the species
continues to warrant protection under
the Act. The threat of inundation never
materialized; the proposed reservoir was
not constructed, given that Walker
Creek was designated as part of
Oregon’s State Scenic Waterway
program in 1992, and as part of the
National Wild and Scenic Rivers
program in 2019 (Oregon Department of
Parks and Recreation 2021, p. 1). These
two designations make construction of a
reservoir in this area unlikely at this
time or in the future due to additional
regulatory requirements. We previously
determined that overcollection does not
occur to such a degree that it has a
population-level effect, and that
regulatory mechanisms are adequately
reducing the effects of threats that could
act at a population scale (Service 2012,
pp- 22—28). Weevil predation
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occasionally impacts individual plants
and may locally affect some
populations; however, it is seasonal in
nature and unpredictable. We did not
find that weevil predation occurs at
spatial and temporal scales large enough
to affect the overall status of Nelson’s
checker-mallow given the plant’s
current population levels.

Many sites with small numbers of
Nelson’s checker-mallow remain
distributed throughout the species’
range. However, the number of
populations with more than 1,000
plants has increased from 5 when the
species was listed in 1993 to 24
populations in 2021 (see table 1, above;
Service 2012, pp. 17-19; Service 2021,
p. 18). Therefore, we conclude that
small population size no longer puts the
species at risk of extinction. The
potential for hybridization among
species of the same genus remains
present. However, we found that the
best available data indicate that
hybridization does not pose a threat to
the overall status of the species.
Additional discussion of these threats is
available in the recovery plan (Service
2010, pp. I-30-11-31 and chapter III),
the 2012 5-year review (Service 2012,
pPp- 22—28), and in the 2021 SSA report
(Service 2021, pp. 8-10).

The stressors identified as having
population-level effects are habitat-
related stressors and climate change.
The loss, degradation, and
fragmentation of prairie habitats have
cascading effects that result in smaller
population sizes, loss of genetic
diversity, reduced gene flow among
populations, destruction of population
structure, and increased susceptibility
to local population extirpation caused
by environmental catastrophes (Service
2010, chapter III). Climate change acts
primarily by altering habitat quality.
Collectively, these stressors can
contribute to reduced viability through
reductions in resiliency, redundancy,
and representation. The discussion
below details the causes and
consequences of these stressors on
Nelson’s checker-mallow.

Alteration of Natural and Human-
Mediated Disturbance Processes

Change in community structure due
to plant succession has been a serious
long-term stressor to Nelson’s checker-
mallow. Habitats occupied by this
species contain native grassland species,
as well as numerous introduced taxa,
and are prone to transition to a later
seral stage of vegetative development.
The natural transition of prairie to forest
in the absence of disturbance such as
fire can lead to the loss of Nelson’s
checker-mallow sites (Service 2012, p.

24). However, active management of
habitat through mowing and prescribed
burning is effective in reducing Nelson’s
checker-mallow’s exposure to this
stressor.

Habitat Conversion to Agricultural and
Urban Use

Agricultural and urban development
has modified and destroyed prairie
habitats, resulting in fragmented, widely
distributed patches (Service 2012, p.
24). Urban development in particular
results in permanent loss of habitat and
is of special concern where existing
prairie habitat exists adjacent to urban
areas (Service 2010, p. III-2). The
greatest habitat losses due to land
conversion are historical, although
periodic additional losses of habitat on
private lands may occur. Exposure of
Nelson’s checker-mallow populations to
this stressor is mitigated by protections
associated with public land ownership,
conservation measures described later
in this document, and State regulations
requiring mitigation and restoration of
degraded habitat (see Conservation
Efforts and Regulatory Mechanisms,
below).

Invasion by Nonnative Plants

Habitats occupied by Nelson’s
checker-mallow contain a mix of native
and nonnative species. As described
above, alteration of disturbance
processes results in woody
encroachment of prairie habitats.
Nonnative woody species have been of
particular concern, as they can rapidly
proliferate and degrade open prairie
sites (Service 2012, p. 24). In addition,
nonnative, thatch-forming grasses may
effectively limit recruitment (Institute
for Applied Ecology (IAE) 2017, p. 1).
Although invasion by nonnative plants
remains a primary stressor to Nelson’s
checker-mallow populations,
management practices including
mowing, burning, and shrub removal
are an effective approach to mediating
these effects.

Climate Change

In the Pacific Northwest, temperature
increases of 3 to 6 degrees Celsius (°C)
(5.4 to 10.8 degrees Fahrenheit (°F)) are
predicted by the end of the 21st century
(Bachelet et al. 2011, p. 414). Although
winter precipitation is predicted to
increase, increased summer
temperatures are expected to cause
increased evapotranspiration, resulting
in reduced growing season soil moisture
(Bachelet et al. 2011, p. 414) and
ultimately affecting prairie habitat
quality. Detailed quantitative estimates
of the effects of these conditions on
Nelson’s checker-mallow populations

are not available. However,
vulnerability assessments show the
species to be moderately vulnerable to
the effects of climate change (Steel et al.
2011, p. 9).

In order for the species to be resilient
to changing environmental conditions
and remain viable into the future,
maintenance of large populations in
heterogenous habitats across the range
of the species is required (Service 2010,
p. IV-6). Management activities that
maintain open prairie habitats,
including mowing, burning, and shrub
removal, have resulted in an increase in
the number of large populations
throughout the range of the species. As
described below, the majority of
Nelson’s checker-mallow sites are
managed in accordance with
conservation programs that ensure
maintenance of prairie conditions and
promote the existence of viable
populations into the future.

Current Condition

We assessed the current condition of
Nelson’s checker-mallow by using the
best available information to estimate
resiliency, redundancy, and
representation. We sourced data for this
analysis primarily from the Threatened
and Endangered Plant Geodatabase
(version 12/31/2019), developed by IAE
under a cooperative agreement with the
Service for the purposes of tracking the
status of species listed under the Act in
the Willamette Valley. Additional data
were compiled from supplementary
reports (IAE 2019, entire), location-
specific records, and other information
in our files. We use the term “site”
rather than “population” to refer to our
analytical units throughout our current
and future conditions analyses to avoid
confusion; the recovery plan defines an
independent population as one that
contains more than 200 individual
plants, but we evaluated sites of all
sizes.

Resiliency

Resiliency, the ability of populations
to withstand stochastic events, is
commonly determined as a function of
metrics such as population size, growth
rate, or habitat quality and quantity. We
evaluated the current resiliency of
Nelson’s checker-mallow sites on the
basis of abundance, as well as
measurable habitat characteristics that
represent the habitat-related stressors
discussed above. The four specific
metrics we included in our assessment
of resiliency (abundance, prairie habitat
condition, site management, and site
protection) are discussed in more detail
below. A complete description of our
analytical approach to current
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conditions is available in the SSA report
(Service 2021, pp. 19-22). Abundance
was scored based upon the total number
of plants within a site, based on the
most recent surveys. Sites were scored
as 1 (Low: fewer than 200 plants), 2
(Moderate: 200-1,999 plants), or 3
(High: equal to or more than 2,000
plants). These categorical thresholds
correspond to recovery goals, which
state that recovery targets may be
achieved with a combination of at least
2 populations that number at least 2,000
individuals and sites with less than 200
plants are not considered independent
populations.

Prairie habitat condition is a measure
of overall habitat quality and was
calculated using four distinct habitat
metrics that are likely to influence
population resiliency: percent woody
cover, percent native cover, native plant
richness (number of unique species
present), and invasive plant cover. For
each site where data on these criteria are
available, we assigned a score of 1
(Poor), 2 (Fair), or 3 (Good) for each
habitat metric. We then determined
overall prairie habitat condition for each
site by averaging individual habitat
metric scores. Additional detail about
scoring categories for each individual
metric is available in the SSA report
(Service 2021, pp. 19-22).

Site management reflects the potential
for prairie habitat degradation due to
natural succession in the absence of
natural and anthropogenic disturbance
regimes. Site management may also be
influential in mediating the effects of
climate change through the maintenance
of large populations in heterogenous
habitats distributed across the range of
the species. To account for existing site
management that serves to offset these
stressors, we assigned each site a score
of 1 (Poor: not managed for prairie
conditions or unknown), 2 (Fair:
generally managed for prairie conditions
but no management plan in place), or 3
(Good: managed for prairie conditions
with a management plan in place).

Site protection is a measure of the
potential for losing Nelson’s checker-
mallow sites to agricultural and urban
development. We used site ownership
and the existence of conservation
agreements to assess how well each site
is protected from development,
assigning each site a score of 1 (Poor:
private ownership with no conservation
easement or similar program), 2 (Fair:
private ownership with conservation
easement or similar program), or 3
(Good: public ownership or private
conservation organization ownership).

To estimate resiliency for each site,
we calculated a condition score by
averaging the scores for abundance,

mean prairie habitat condition, site
management, and site protection. We
weighted management twice as much as
the other factors due to its relative
importance to long-term population
resiliency (Service 2010, p. IV-5;
Service 2021, p. 21). Based on overall
scores, current condition of each site
was classified as high (score of greater
than or equal to 2.5), moderate (score of
1.75-2.49), or low (score of less than
1.75).

Currently, we know of 66 sites
containing Nelson’s checker-mallow.
Thirty-one of these sites (47 percent) are
in high condition, while 29 of them (44
percent) are in moderate condition.
Range-wide, only six sites (9 percent)
are in low condition (Service 2021, pp.
21-26). If this analysis were limited to
the 42 independent populations (having
200 plants or more), 31 populations (74
percent) would score as high condition,
7 populations (17 percent) would score
as moderate condition, and 4
populations (9 percent) would score as
low. These results demonstrate
relatively high resiliency across the
range of Nelson’s checker-mallow.

Redundancy

Redundancy is defined as a species’
ability to withstand catastrophic events
and is determined as a function of the
number of populations, as well as their
distribution and connectivity. The
historical distribution of Nelson’s
checker-mallow populations is largely
unknown. Throughout its range,
Nelson’s checker-mallow is restricted to
remnant prairie habitats that are highly
fragmented due to a history of land
conversion and natural succession
following alterations to disturbance
cycles. However, since the time of
listing in 1993, habitat restoration,
reintroductions, and habitat protection
have collectively improved the status of
the species. Among the 42 independent
populations, more than 330,000
individual plants are distributed across
6 of the 7 recovery zones (Service 2021,
pp- 15, 27), demonstrating overall good
redundancy.

Representation

Representation refers to the ability of
a species to adapt to change, and is
based upon considerations of
geographic, genetic, ecological, and
niche diversity. Because we lack
information about the genetic diversity
of the species, we rely on geographical
and ecological diversity in our
assessment of representation.
Populations (sites with 200 plants or
more) of Nelson’s checker-mallow are
currently distributed in 6 of the 7
recovery zones and occur in both the

Willamette Valley and in the Coast
Range. The species occupies a range of
prairie sites with various soil textures
and moisture levels and occurs in a
wide range of plant communities
including meadows, marshes, wetlands,
riparian/tree shrub forests, and
disturbed areas. This indicates that the
species has the capacity to adapt to a
variety of environmental conditions and
has good representation.

Future Viability

To assess the future viability of
Nelson’s checker-mallow, we
considered the factors that will
influence the species in the foreseeable
future. We define the foreseeable future
as 25 to 50 years. This interval was
chosen because it encompasses the
length of time over which we conclude
we can make reliable predictions about
the anticipated effect of climate change.
In addition, this period of time is
sufficient to observe population trends
for the species, based on its life-history
characteristics. It also captures the terms
of many of the management plans and
conservation easements that are in effect
at Nelson’s checker-mallow sites.

We determined that Nelson’s checker-
mallow will continue to be influenced
by the factors that have historically
influenced and are currently influencing
the species, albeit at different relative
rates into the future. Therefore, in our
analysis of future viability, we
considered habitat-related changes and
climate change. We considered the
specific sources of habitat loss,
degradation, and fragmentation
(alteration of natural and human-
mediated disturbance processes, habitat
conversion to agricultural and urban
use, and invasion by nonnative plants)
in light of ongoing conservation
support, including habitat management
and site protection.

We make several assumptions about
ongoing conservation support in the
foreseeable future. Support for the
conservation of Nelson’s checker-
mallow has been high among
government agencies, nongovernmental
conservation organizations, and some
private landowners. We assume that
management of existing sites and
priority recovery and management
actions for the species will continue at
approximately the current pace, and
that the species will continue to benefit
from this ongoing conservation support.
We base this assumption on the number
of Nelson’s checker-mallow sites that
have long-term or perpetual
management agreements. These plans
vary in scope and complexity across
ownerships, but all provide at least a
basic level of habitat management that
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will benefit Nelson’s checker-mallow.
We expect adaptive management in
response to changing conditions at sites
with current plans, and efforts to
develop new management plans at sites
without plans. This is based on the
commitment of the wide variety of
conservation partners with whom we
collaborate on similar prairie habitat
conservation efforts. These partners
typically tier their conservation efforts
to the 2010 recovery plan that includes
Nelson’s checker-mallow with several
other listed plants and insects,
emphasizing restoration and
maintenance of prairie habitat for the
benefit of numerous species. This
provides an impetus for continued
formalized management of these sites
and maintenance of Nelson’s checker-
mallow habitat.

Although sites not protected by virtue
of ownership or conservation easement
may be at risk due to development in
the future, these sites are in the minority
and their unprotected status is reflected
in our analysis.

Resiliency

To assess the future viability of
Nelson’s checker-mallow, we
considered a single scenario where we
assumed that climate change will result
in a dramatic reduction in abundance
across the species’ range but site
management and protection will remain
intact, as discussed above. We then
reassessed population condition,
applying the same methodology used for
assessing current condition.

Published assessments do not provide
detailed quantitative estimates of the
effects of climate change on Nelson’s
checker-mallow populations. To
evaluate the effects of climate change on
individual sites, we characterized a
worst-case future scenario in terms we
could use in our analysis of future

condition. In consultation with species
experts and conservation partners, we
defined the worst-case scenario as one
where increased mortality and
decreased recruitment culminate in a 50
percent reduction in abundance at all
sites. We consider a 50 percent
reduction to represent the upper
boundary of plausibility as the actual
effects of climate change on population
sizes are likely to be more moderate
based on climate change vulnerability
assessment modeling (Steel et al. 2011,
p- 30), and sites are expected to be
protected and adaptively managed as
described above. Nevertheless,
assuming a 50 percent reduction
provides a generous margin of error if
these assumptions are violated. We
acknowledge that a uniform response to
climate change across the species’ range
is not likely, and that some populations
may fare better than others under future
conditions. However, this approach
serves to demonstrate future viability
under challenging future conditions.

In the scenario described above,
resiliency declined modestly, with 60
sites remaining in high or moderate
condition (see figure 1, below). The
number of sites in high overall
condition decreased from 31 to 25,
relative to current condition, while the
number of sites in moderate condition
increased from 29 to 35. Sites reduced
to moderate condition are relatively
well-distributed throughout the range of
the species, with one site occurring in
the Coast Range recovery zone, three
sites occurring in the Corvallis West
recovery zone, one site occurring in the
Portland recovery zone, and one site
occurring in the Salem West recovery
zone. The number of sites in overall low
condition (six sites) does not change in
the foreseeable future.

These changes in overall future
condition are driven by changes in

abundance. In our future scenario, 6
additional sites fall below 200
individual plants and, therefore, receive
a low score for abundance. Sites with
low abundance are more vulnerable to
stochastic events and carry a higher risk
for extirpation in the future. If we only
consider sites that retain independent
populations with 200 plants or more,
the number of populations in high
condition decrease from 31 to 27, the
number in moderate condition remain at
7, and the number in low condition
decrease from 4 to 2 for future overall
condition. The relative importance of
site management and protection in
guarding against habitat loss and
maintaining site resiliency even in sites
with small numbers of plants is
reflected in the relatively modest
downward shift in overall future
condition, relative to current condition
(see figure 2, below).

Redundancy

Our analysis of future condition
indicates that redundancy will be
maintained in the foreseeable future; 66
extant sites will remain well-distributed
throughout the current known range of
the species. Consequently, no major
changes in the species’ ability to
withstand catastrophes in the future is
expected.

Representation

The distribution of extant Nelson’s
checker-mallow sites does not change
under the parameters of our future
condition analysis. Consequently,
changes in ecological diversity are not
projected to materialize as a result of
climate change, and the species is likely
to continue to occupy prairie habitat
throughout its range and retain its
adaptive capacity.

BILLING CODE 4333-15-P
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Nelson's Checker-mallow Sites

Future Condition of Current Distribution
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Figure 1. Overall future condition of all Nelson’s checker-mallow sites.
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Nelson's Checker-mallow Sites

Future Condition Assessment Factors
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F igure 2. Future condition of Nelson’s checker-mallow sites, by the individual assessment
metrics: Area of prairie habitat, site management, site protection, and abundance.

BILLING CODE 4333-15-C

Collectively, our analysis of the
resiliency, redundancy, and
representation demonstrates that in 25
to 50 years, the viability of Nelson’s
checker-mallow will not be significantly
reduced.

We note that, by using the SSA
framework to guide our analysis of the
scientific information documented in
the SSA report, we have analyzed the
cumulative effects of identified threats
and conservation actions on the species.
To assess the current and future
condition of the species, we evaluate the

effects of all the relevant factors that
may be influencing the species,
including threats and conservation
efforts. Because the SSA framework
considers not just the presence of the
factors, but to what degree they
collectively influence risk to the entire
species, our assessment integrates the
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cumulative effects of the factors and
replaces a standalone cumulative effects
analysis.

Conservation Efforts and Regulatory
Mechanisms

Despite permanent habitat loss and
modification, habitat restoration and
protection projects have been
implemented on both public and private
lands throughout the range of Nelson’s
checker-mallow. These projects offset
some of the permanent habitat losses
and, as a result, Nelson’s checker-
mallow habitat is increasing (Bartow
2020, pers. comm.), particularly in the
Corvallis West and Salem West recovery
zones. The Wetland Reserve Program
and other Farm Bill programs
administered by the USDA’s NRCS have
been widely implemented in the
Willamette Valley. Other programs,
such as the Service’s Partners for Fish
and Wildlife program and the Act’s
section 10 programs (i.e., safe harbor
agreements and habitat conservation
plans), are also available to landowners.
These programs are focused on habitat
restoration and protection and have
contributed significantly to improving
the status of Nelson’s checker-mallow.

Range-wide, the majority of the 66
sites known to support Nelson’s
checker-mallow benefit from some type
of conservation measure, by virtue of
ownership or habitat management
agreements or both. Fifty-seven of the 66
total Nelson’s checker-mallow sites are
managed in accordance with the
conservation programs described above,
which ensure maintenance of prairie
conditions required by the species. Of
these sites, 44 are owned by a public
entity. Regarding the 42 independent
populations (having 200 plants or
more), 38 have formal management
plans, 26 of which are in public
ownership, which offers protection from
prairie habitat conversion to other uses.
The terms of management agreements
vary, but they are typically valid for 10
to 30 years, with some extending into
perpetuity. Collectively, these
management regimes ensure habitat
protections at a decades-long scale for
most sites.

Determination of Nelson’s Checker-
Mallow’s Status

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species meets
the Act’s definition of an endangered
species or a threatened species. The Act
defines an “endangered species’ as a
species that is in danger of extinction
throughout all or a significant portion of
its range, and a ‘“‘threatened species” as

a species that is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range. The Act
requires that we determine whether a
species meets the definition of
endangered species or threatened
species because of any of the following
factors: (A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
Overutilization for commercial,
recreational, scientific, or educational
purposes; (C) Disease or predation; (D)
The inadequacy of existing regulatory
mechanisms; or (E) Other natural or
manmade factors affecting its continued
existence.

Status Throughout All of Its Range

After evaluating threats to the species
and assessing the cumulative effect of
the threats under the Act’s section
4(a)(1) factors, we found that the
primary drivers of the status of Nelson’s
checker-mallow have been habitat loss,
degradation, and fragmentation due to
alteration of natural and human-
mediated disturbance processes that
maintain open prairie habitat, land
conversion to agricultural and urban
use, and invasion by nonnative plants
(Factor A). The best available
information indicates that, while still
present to some degree, overcollection
(Factor B), predation (Factor C), small
population size (Factor E), and
hybridization (Factor E) are no longer
threats to the viability of the species.

Potential inundation of the largest and
most vigorous population (Walker Flat)
by reservoir development was seen as a
major threat at the time of listing. The
threat of inundation never materialized
as the proposed reservoir was not
constructed and is highly unlikely in
the future due to the regulatory
mechanisms (Factor D) discussed above.
Other habitat threats (i.e., alteration of
disturbance processes and associated
woody encroachment, the threat of
invasive plants, land use conversion)
are still present on the landscape;
however, the magnitude and scope of
these threats have decreased from
historical levels, and have been offset by
a variety of management and
conservation measures in the 30 years
since Nelson’s checker-mallow was
listed. Active maintenance of prairie
habitat through mowing and prescribed
burning has demonstrably reduced the
threat posed by alteration of disturbance
processes and associated woody
encroachment (Factor A). The threat of
invasive plants (Factor A) has also been
significantly reduced as a result of
active management.

Range-wide, 58 of the 66 sites known
to contain Nelson’s checker-mallow
have formalized management plans.
This number of formalized management
plans is expected to remain relatively
constant into the foreseeable future.
Similarly, 60 Nelson’s checker-mallow
sites are either in public ownership,
have been acquired by nongovernmental
conservation organizations, or are
enrolled in conservation easement
programs (Factor D), which has
substantially reduced the risk of habitat
and population losses due to land-use
conversion (Factor A). The number of
sites protected from conversion to
agricultural or urban use due to public
or conservation organization ownership
is expected to remain relatively constant
in the future. In sum, despite the
continued presence of habitat-related
threats on the landscape, advances in
site management and protection have
led to a significant reduction in threats
and overall improvement in the status of
the species since listing.

When Nelson’s checker-mallow was
listed, we estimated that the species
occurred at 48 sites, only 5 of which
contained more than 1,000 individuals,
and 30 percent of the known
individuals of the species were
threatened with inundation due to the
planned construction of a dam. At the
time of the SSA report, 334,968
individual plants were distributed
across the historical range of the
species. They occurred at 66 sites, 24 of
which have at least 1,000 individuals,
and inundation was no longer
considered a likely threat. Our analysis
of current conditions, based on
abundance, habitat quality, site
management, and site protection, shows
that 60 of those sites are in either
moderate or high condition, indicating
relatively high resiliency. The sites are
distributed among six of the seven
recovery zones and occur in varied
geographical and ecological settings,
demonstrating overall high redundancy
and representation. Recent surveys also
show increasing trends in plant
abundance across the species’ range,
with the total number of plants
increasing to 426,032 in 2022 (Service
2022, pp. 2-3).

Subsequent to listing, climate change
and its potential to negatively affect
prairie habitat was identified as a
potential threat to Nelson’s checker-
mallow. We considered the potential
consequences of climate change on the
species and evaluated a worst-case
future scenario that included a 50
percent reduction in the size of all
known populations across the range of
the species in the next 25 to 50 years.
Even with such severe population
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reduction, the species retained
appreciable levels of resiliency,
redundancy, and representation, with
only six sites showing a reduction in
resiliency, and the maintenance of
geographical and ecological distribution
of the species.

We recognize that some habitat-
related threats remain present, and they
have ongoing impacts to Nelson’s
checker-mallow populations. We
acknowledge that the specific effects of
climate change on Nelson’s checker-
mallow and its habitat are uncertain and
may have a negative impact. However,
we found that current and expected
patterns in site protection and habitat
management (Factor D) are sufficient to
prevent effects to the species such that
it would meet the Act’s definition of an
endangered species or a threatened
species. Thus, after assessing the best
available information, we determine
that Nelson’s checker-mallow is not in
danger of extinction now or likely to
become so within the foreseeable future
throughout all of its range.

Status Throughout a Significant Portion
of Its Range

Under the Act and our implementing
regulations, a species may warrant
listing if it is in danger of extinction or
likely to become so within the
foreseeable future throughout all or a
significant portion of its range. The
court in Center for Biological Diversity
v. Everson, 435 F. Supp. 3d 69 (D.D.C.
2020) (Everson), vacated the provision
of the Final Policy on Interpretation of
the Phrase ““Significant Portion of Its
Range” in the Endangered Species Act’s
Definitions of “Endangered Species”
and “Threatened Species” (Final Policy;
79 FR 37578; July 1, 2014) that provided
if the Services determine that a species
is threatened throughout all of its range,
the Services will not analyze whether
the species is endangered in a
significant portion of its range.

Therefore, we proceed to evaluating
whether the species is endangered or
likely to become so within the
foreseeable future in a significant
portion of its range—that is, whether
there is any portion of the species’ range
for which it is true that both (1) the
portion is significant, and (2) the species
is in danger of extinction now or likely
to become so within the foreseeable
future in that portion. Depending on the
case, it might be more efficient for us to
address the “significance” question or
the “status” question first. We can
choose to address either question first.
Regardless of which question we
address first, if we reach a negative
answer with respect to the first question
that we address, we do not need to

evaluate the other question for that
portion of the species’ range.

Following the court’s holding in
Everson, we now consider whether there
are any significant portions of the
species’ range where the species is in
danger of extinction now (i.e.,
endangered) or likely to become so
within the foreseeable future (i.e.,
threatened). In undertaking this analysis
for Nelson’s checker-mallow, we choose
to address the status question first—we
consider information pertaining to the
geographic distribution of both the
species and the threats that the species
faces to identify any portions of the
range where the species may be
endangered or threatened.

We evaluated the range of Nelson’s
checker-mallow to determine if the
species is in danger of extinction now
or likely to become so in the foreseeable
future in any portion of its range. The
range of a species can theoretically be
divided into portions in an infinite
number of ways. We focused our
analysis on portions of the species’
range that may meet the definition of an
endangered or threatened species. For
Nelson’s checker-mallow, we
considered whether the threats or their
effects on the species are greater in any
biologically meaningful portion of the
species’ range than in other portions
such that the species is in danger of
extinction now or likely to become so
within the foreseeable future in that
portion.

We examined the following threats:
habitat loss, degradation, fragmentation
due to alteration of natural and human-
mediated disturbance processes that
maintain open prairie habitat; land
conversion to agricultural and urban
use; invasion by nonnative plants; and
climate change, including cumulative
effects.

The threat of habitat loss from
alteration of disturbance processes,
land-use conversion, and invasion of
nonnative plants has decreased in all
portions of the species’ range since the
time of listing, largely due to land
protection efforts and active habitat
management. Although these residual
threats influence the species variably
across its range, there is no portion of
the range where there is currently a
concentration of threats at a biologically
meaningful scale, relative to other areas
of the range. In the foreseeable future,
climate change may interact
synergistically with other threats to
negatively affect habitat quality. We
acknowledge that uniform response
across the species’ range is not likely,
and that some populations may fare
worse than others under future
conditions. However, the best available

information does not indicate that any
portion of the species’ range will
deteriorate disproportionately in the
foreseeable future. We anticipate that
any negative consequence of co-
occurring threats will be successfully
addressed through the same active
management actions that have
contributed to the ongoing recovery of
Nelson’s checker-mallow and that are
expected to continue into the future.

We found no portion of the Nelson’s
checker-mallow range where the
biological condition of the species
differs from its condition elsewhere in
its range such that the status of the
species differs from its condition
elsewhere in its range.

Therefore, no portion of the species’
range provides a basis for determining
that the species is in danger of
extinction now or likely to become so
within the foreseeable future in a
significant portion of its range, and we
determine that the species is not in
danger of extinction now or likely to
become so within the foreseeable future
in any significant portion of its range.
This does not conflict with the courts’
holdings in Desert Survivors v. U.S.
Department of the Interior, 321 F. Supp.
3d 1011, 1070-74 (N.D. Cal. 2018), and
Center for Biological Diversity v. Jewell,
248 F. Supp. 3d 946, 959 (D. Ariz.
2017), because, in reaching this
conclusion, we did not need to consider
whether any portions are significant
and, therefore, did not apply the aspects
of the Final Policy’s definition of
“significant”” that those court decisions
held were invalid.

Determination of Status

Our review of the best available
scientific and commercial information
indicates that Nelson’s checker-mallow
does not meet the definition of an
endangered species or a threatened
species in accordance with sections 3(6)
and 3(20) of the Act. In accordance with
our regulations at 50 CFR 424.11(e)(2),
because Nelson’s checker-mallow does
not meet the Act’s definition of an
endangered or a threatened species, we
are removing Nelson’s checker-mallow
from the Federal List of Endangered and
Threatened Plants.

Effects of This Rule

This final rule revises 50 CFR 17.12(h)
by removing Nelson’s checker-mallow
from the Federal List of Endangered and
Threatened Plants. The prohibitions and
conservation measures provided by the
Act, particularly through sections 7 and
9, will no longer apply to this species.
Federal agencies will no longer be
required to consult with the Service
under section 7 of the Act in the event
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that activities they authorize, fund, or
carry out may affect Nelson’s checker-
mallow. There is no critical habitat
designated for this species, so there is
no effect to 50 CFR 17.96.

Post-Delisting Monitoring

Section 4(g)(1) of the Act requires us,
in cooperation with the States, to
implement a monitoring program for not
less than 5 years for all species that have
been delisted due to recovery. PDM
refers to activities undertaken to verify
that a species delisted due to recovery
remains secure from the risk of
extinction after the protections of the
Act no longer apply. The primary goal
of PDM is to monitor the species to
ensure that its status does not
deteriorate, and if a decline is detected,
to take measures to halt the decline so
that proposing it as endangered or
threatened is not again needed. If at any
time during the monitoring period data
indicate that protective status under the
Act should be reinstated, we can initiate
listing procedures, including, if
appropriate, emergency listing.

We are delisting Nelson’s checker-
mallow due to recovery based on our
analysis in the SSA report, expert
opinions, and conservation actions
taken. We have prepared a PDM plan
that discusses the current status of the
taxon and describes the methods for
monitoring its status. The PDM plan: (1)
summarizes the status of Nelson’s
checker-mallow at the time of delisting;
(2) describes frequency and duration of
monitoring; (3) discusses monitoring
methods and sampling regimes; (4)
defines what triggers will be evaluated
to address the need for additional
monitoring; (5) outlines reporting
requirements and procedures; (6)
provides a schedule for implementing
the PDM plan; and (7) defines
responsibilities. It is our intent to work
with our partners towards maintaining
the recovered status of Nelson’s
checker-mallow. To view a copy of the
PDM plan, see ADDRESSES, above.

Required Determinations

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act
(NEPA; 42 U.S.C. 4321 et seq.), need not
be prepared in connection with
determining a species’ listing status
under the Endangered Species Act. We
published a notice outlining our reasons
for this determination in the Federal

Register on October 25, 1983 (48 FR
49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
federally recognized Tribes on a
government-to-government basis. In
accordance with Secretary’s Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with Tribes in developing programs for
healthy ecosystems, to acknowledge that
Tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to Tribes.
Several Nelson’s checker-mallow sites
occur on Confederated Tribe of Grand
Ronde (Tribe) lands, and some sites may
lie within the usual and accustomed
places for Tribal collection and
gathering of resources. The Tribe has a
plan in place to manage and monitor
Nelson’s checker-mallow and a new
memorandum of understanding with the
Service for data sharing.
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this rulemaking is available on the
internet at https://www.regulations.gov
and upon request from the Service’s
Oregon Fish and Wildlife Office (see
FOR FURTHER INFORMATION CONTACT).
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Wildlife Service’s Species Assessment
Team and the Oregon Fish and Wildlife
Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Plants, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

Regulation Promulgation

Accordingly, we hereby amend part
17, subchapter B of chapter I, title 50 of
the Code of Federal Regulations, as set
forth below:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 1531—

1544; and 4201-4245, unless otherwise
noted.

§17.12 [Amended]

m 2.In §17.12, in paragraph (h), amend
the List of Endangered and Threatened
Plants by removing the entry for

“Sidalcea nelsoniana’” under
FLOWERING PLANTS.

Martha Williams,

Director, U.S. Fish and Wildlife Service.
[FR Doc. 2023-22759 Filed 10-16—23; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 230316-0077; RTID 0648—
XD421]

Fisheries of the Northeastern United
States; Atlantic Herring Fishery;
Adjustment to the 2023 Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment.

SUMMARY: NMFS is adjusting the 2023
Atlantic herring specifications for the
remainder of 2023. Herring regulations
specify that NMFS will subtract 1,000
metric tons (mt) from the management
uncertainty buffer and reallocate it to
the herring annual catch limit and Area
1A sub-annual catch limit if NMFS
determines that the New Brunswick
weir fishery landed less than 2,722 mt
of herring through October 1.

DATES: Effective October 12, 2023
through December 31, 2023.

FOR FURTHER INFORMATION CONTACT:
Maria Fenton, Fishery Management
Specialist, 978—-281-9196.
SUPPLEMENTARY INFORMATION: NMFS
published final 2023 specifications for
the Atlantic herring fishery on March
23, 2023 (88 FR 17397), establishing the
2023 annual catch limit (ACL) and
management area sub-ACLs. The
regulations at 50 CFR 648.201(h) specify
that NMFS will subtract 1,000 mt from
the management uncertainty buffer and
reallocate it to the herring ACL and Area
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1A sub-ACL if NMFS determines that
the New Brunswick weir fishery landed
less than 2,722 mt of herring through
October 1. When such an adjustment is
made, the regulations at § 648.201(h)
state that NMFS will notify the New
England Fishery Management Council
and publish the adjustment in the
Federal Register.

Data from Canada’s Department of
Fisheries and Oceans indicate that the
New Brunswick weir fishery landed 525
mt of herring through October 1, 2023.
Based on this catch information and
NMFS'’ analysis of recent catch
performance data, the best available
information indicates that the New
Brunswick weir fishery landed less than
2,722 mt of herring through October 1,

2023, and NFMS is implementing an
inseason adjustment to the 2023 herring
fishery specifications. Effective upon
notice filing in the Federal Register, the
management uncertainty buffer will
decrease from 4,220 mt to 3,220 mt, the
ACL will increase from 12,287 mt to
13,287 mt, and the Area 1A sub-ACL
will increase from 3,345 mt to 4,345 mt
for the remainder of 2023 (Table 1).

TABLE 1—ATLANTIC HERRING SPECIFICATIONS FOR 2023

Current Adjusted
specifications specifications
(mt) (mt)
Overfishing Limit ........cccceee. 29,138 29,138
Acceptable Biological Catch ... 16,649 16,649
Management Uncertainty ........ 4,220 3,220
Optimum Yield/ACL ............. 12,287 13,287
Domestic ANNUAI HAIVESE ...........ooiiii e e 12,429 13,429
BOIAEIr TIANSTEI ...ttt sttt e e s bt e bt e et e e sbe e st e et e e e bt e sreesnee e 0 0
Domestic Annual Processing .. 12,429 13,429
U.S. At-Sea Processing ................. 0 0
Area 1A Sub-ACL (28.9 percent) .. 3,345 4,345
Area 1B SUD-ACL (4.3 PEICENT) ...ooiuiiiiiiie ettt sttt sar e e s e e 555 555
Area 2 SUD-ACL (27.8 PEITENT) ...eitiiiiiitie ettt ettt et sttt e e bt e st e e be e et e e bt e enbeesaeesbeeaeeean 3,589 3,589
Area 3 Sub-ACL (39 percent) 4,806 4,806
Fixed Gear Set-Aside ............. 30 30
Research Set-ASide (RSA) ...ttt sttt se e 0% 0%

Once this temporary rule takes effect,
NMFS will use the adjusted
specifications for the remainder of 2023
when evaluating whether NMFS needs
to implement a possession limit
adjustment for Area 1A or for the whole
fishery. The regulations at
§648.201(a)(1)(i)(A) specify that NMFS
shall implement a 2,000-pound (lb)
(907.2-kilogram (kg)) possession limit
for herring for Area 1A beginning on the
date that catch is projected to reach 92
percent of the sub-ACL for that area.
The regulations at § 648.201(a)(1)(ii)
specify that NMFS shall close the
herring fishery and implement a 2,000-
b (907.2-kg) possession limit for herring
beginning on the date that catch is
projected to reach 95 percent of the
ACL.

Classification

NMEFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is in accordance with
50 CFR part 648, which was issued
pursuant to section 304(b), and is
exempt from review under Executive
Order 12866.

The Assistant Administrator for
Fisheries, NOAA, finds good cause
under 5 U.S.C. 553(b)(B) to waive prior
notice and the opportunity for public
comment on this inseason adjustment
because it would be unnecessary and
contrary to the public interest. This
inseason adjustment reallocates a
portion of the management uncertainty
buffer to the herring ACL and Area 1A
sub-ACL for the remainder of the
calendar year pursuant to a previously
published regulation that provides
notice of this annual potential
adjustment and does not include
discretionary implementation. Further,
this reallocation process was the subject
of prior notice and comment
rulemaking. The inseason adjustment is
routine and formulaic, specified in the

regulations, and is expected by industry.

The potential to reallocate the
management uncertainty buffer was also
outlined in the 2023 herring
specifications that were published
March 23, 2023 (88 FR 17397), which
were developed through public notice
and comment. Further, this inseason

adjustment provides additional
economic opportunity for the herring
fleet. If implementation of this action is
delayed to solicit public comment, the
objective of the fishery management
plan to achieve optimum yield in the
fishery could be compromised.
Deteriorating weather conditions during
the latter part of the fishing year may
reduce fishing effort, and could also
prevent the ACL from being fully
harvested. This would result in a
negative economic impact on vessels
permitted to fish in this fishery. Based
on these considerations, NMFS further
finds, pursuant to 5 U.S.C. 553(d)(3),
good cause to waive the 30-day delayed
effectiveness period.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 11, 2023.

Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-22875 Filed 10-12-23; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1995; Project
Identifier MCAI-2023-00905-T]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus SAS Model A318, A319,
A320, and A321 series airplanes. This
proposed AD was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. This proposed AD would
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
proposed for incorporation by reference
(IBR). The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by December 1,
2023.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1995; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

e For EASA material that is proposed
for IBR in this NPRM, contact EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
website easa.europa.eu. You may find
this material on the EASA website at
ad.easa.europa.eu. It is also available at
regulations.gov under Docket No. FAA—
2023-1995.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

FOR FURTHER INFORMATION CONTACT:
Timothy Dowling, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590;
telephone 817—-222-5102; email
timothy.p.dowling@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2023-1995; Project Identifier
MCAI-2023-00905-T" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal

information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Timothy Dowling,
Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 817-222-5102;
email timothy.p.dowling@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2023-0151,
dated July 25, 2023 (EASA AD 2023-
0151) (also referred to as the MCAI), to
correct an unsafe condition for all
Airbus SAS A318-111, A318-112,
A318-121, A318-122, A319-111, A319-
112, A319-113, A319-114, A319-115,
A319-131, A319-132, A319-133, A319-
151N, A319-153N, A319-171N, A320-
211, A320-212, A320-214, A320-215,
A320-216, A320-231, A320-232, A320-
233, A320-251N, A320-252N, A320—
253N, A320-271N, A320-272N, A320-
273N, A321-111, A321-112, A321-131,
A321-211, A321-212, A321-213, A321-
231, A321-232, A321-251N, A321—
251NX, A321-252N, A321-252NX,
A321-253N, A321-253NX, A321-271N,
A321-271NX, A321-272N, and A321—
272NX airplanes. Model A320-215
airplanes are not certificated by the FAA
and are not included on the U.S. type
certificate data sheet; this proposed AD
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therefore does not include those
airplanes in the applicability. The MCAI
states that new or more restrictive
airworthiness limitations have been
developed.

EASA AD 2023-0151 specifies that it
requires a task (limitation) related to the
center wing box front spar stiffeners
already in Airbus A318/A319/A320/
A321 ALS Part 2 DT-ALI Revision 09 or
A318/A319/A320/A321 ALS Part 2 DT—
ALI Revision 09 Variation 9.2 that are
required by EASA AD 2022-0085 and
EASA AD 2023-0008 respectively
(which correspond to FAA AD 2023-
13-10, Amendment 39—-22495 (88 FR
50005, August 1, 2023) (AD 2023-13—
10)), and that incorporation of EASA AD
2023-0151 invalidates (terminates) prior
instructions for that task. This proposed
AD therefore would terminate the
limitations for tasks identified in the
service information referenced in EASA
AD 2023-0151 only, as required by
paragraph (o) of AD 2023-13-10.

The FAA is proposing this AD to
address fatigue cracking, accidental
damage, or corrosion in principal
structural elements, which could result
in reduced structural integrity of the
airplane. You may examine the MCAI in
the AD docket at regulations.gov under
Docket No. FAA-2023-1995.

Related Service Information Under 1
CFR Part 51

The FAA reviewed EASA AD 2023-
0151, which specifies new or more
restrictive airworthiness limitations for
airplane structures and safe life limits.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

FAA’s Determination

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
is issuing this NPRM after determining
that the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements in This
NPRM

This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations, which are
specified in EASA AD 2023-0151

described previously, as incorporated by
reference. Any differences with EASA
AD 2023-0151 are identified as
exceptions in the regulatory text of this
proposed AD.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections). Compliance
with these actions is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired
in the areas addressed by this proposed
AD, the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance (AMOC)
according to paragraph (k)(1) of this
proposed AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has been coordinating
this process with manufacturers and
CAAs. As aresult, the FAA proposes to
incorporate EASA AD 2023-0151 by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2023-0151
through that incorporation, except for
any differences identified as exceptions
in the regulatory text of this proposed
AD. Using common terms that are the
same as the heading of a particular
section in EASA AD 2023-0151 does
not mean that operators need comply
only with that section. For example,
where the AD requirement refers to “all
required actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in EASA AD 2023-0151.
Service information required by EASA
AD 2023-0151 for compliance will be
available at regulations.gov by searching
for and locating Docket No. FAA-2023—
1995 after the FAA final rule is
published.

Airworthiness Limitation ADs Using
the New Process

The FAA’s process of incorporating
by reference MCAI ADs as the primary
source of information for compliance
with corresponding FAA ADs has been
limited to certain MCAI ADs (primarily
those with service bulletins as the
primary source of information for
accomplishing the actions required by

the FAA AD). However, the FAA is now
expanding the process to include MCAI
ADs that require a change to
airworthiness limitation documents,
such as airworthiness limitation
sections.

For these ADs that incorporate by
reference an MCAI AD that changes
airworthiness limitations, the FAA
requirements are unchanged. Operators
must revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in
the new airworthiness limitation
document. The airworthiness
limitations must be followed according
to 14 CFR 91.403(c) and 91.409(e).

The previous format of the
airworthiness limitation ADs included a
paragraph that specified that no
alternative actions (e.g., inspections) or
intervals may be used unless the actions
and intervals are approved as an AMOC
in accordance with the procedures
specified in the AMOC paragraph under
“Additional AD Provisions.” This new
format includes a “New Provisions for
Alternative Actions and Intervals”
paragraph that does not specifically
refer to AMOCs, but operators may still
request an AMOC to use an alternative
action or interval.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 1,680
airplanes of U.S. registry. The FAA
estimates the following costs to comply
with this proposed AD:

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the agency
estimates the average total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
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with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Airbus SAS: Docket No. FAA-2023-1995;
Project Identifier MCAI-2023-00905-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by December 1,
2023.

(b) Affected ADs

This AD affects AD 2023-13-10,
Amendment 39-22495 (88 FR 50005, August
1, 2023) (AD 2023-13-10).

(c) Applicability

This AD applies to Airbus SAS airplanes
specified in paragraphs (c)(1) through (4) of
this AD, certificated in any category, with an
original airworthiness certificate or original
export certificate of airworthiness issued on
or before May 12, 2023.

(1) Model A318-111, -112, 121, and —122
airplanes.

(2) Model A319-111, -112, -113, —114,
-115,-131, -132, -133, —151N, —153N, and
—171N airplanes.

(3) Model A320-211, -212, —214, —216,
-231,-232,-233, -251N, —252N, —253N,
—271N, —272N, and —273N airplanes.

(4) Model A321-111, -112, -131, —211,
-212,-213,-231,-232, -251N, —251NX,
—252N, —252NX, —253N, —253NX, —271N,
—271NX, —272N, and —272NX airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Unsafe Condition

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address fatigue cracking,
accidental damage, or corrosion in principal
structural elements, which could result in
reduced structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2023-0151, dated
July 25, 2023 (EASA AD 2023-0151).

(h) Exceptions to EASA AD 2023-0151

(1) This AD does not adopt the
requirements specified in paragraph (1) and
(2) of EASA AD 2023-0151.

(2) Where paragraph (3) of EASA AD 2023—
0151 specifies “Within 12 months after the
effective date of this AD, revise the approved
AMP,” this AD requires replacing those
words with “Within 90 days after the
effective date of this AD, revise the existing
maintenance or inspection program, as
applicable.”

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2023-0151 is at the applicable
“associated thresholds” as incorporated by
the requirements of paragraph (3) of EASA
AD 2023-0151, or within 90 days after the
effective date of this AD, whichever occurs
later.

(4) This AD does not adopt the provisions
specified in paragraph (4) of EASA AD 2023—
0151.

(5) This AD does not adopt the “Remarks”
section of EASA AD 2023-0151.

(i) Provisions for Alternative Actions and
Intervals

After the existing maintenance or
inspection program has been revised as

required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) and
intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2023-0151.

(j) Terminating Action for Certain Tasks
Required by AD 2023-13-10

Accomplishing the actions required by this
AD terminates the corresponding
requirements of AD 2023-13-10 for the tasks
identified in the service information
referenced in EASA AD 2023-0151 only.

(k) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the International Validation Branch, send
it to the attention of the person identified in
paragraph (1) of this AD. Information may be
emailed to: 9-AVS-AIR-730-AMOC®@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or EASA; or Airbus SAS’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(1) Additional Information

For more information about this AD,
contact Timothy Dowling, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone 817—
222-5102; email timothy.p.dowling@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2023-0151, dated ]uly 25, 2023.

(ii) [Reserved]

(3) For EASA AD 2023-0151, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; website
easa.europa.eu. You may find this EASA AD
on the EASA website at ad.easa.europa.eu.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.
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(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on October 4, 2023.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-22488 Filed 10-16-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 61

[Docket No. FAA-2023-2083; Notice No. 24—
1]
RIN 2120-AL89

Robinson Helicopter R—22 and R—44
Special Training and Experience
Requirements

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This rulemaking would revise
the Special Federal Aviation Regulation
(SFAR), Robinson R—22/44 Special
Training and Experience Requirements,
to provide consistency with other FAA
regulatory requirements, training, and
testing publications. The rulemaking
would remove the low gravity (low G)
dual flight instruction requirement to
align the SFAR with current aircraft
placard requirements and the
limitations section of the Rotorcraft
Flight Manual/Pilot Operating
Handbook (RFM/POH) set forth by
Airworthiness Directives (ADs). This
proposed revision would also update
the SFAR so it mirrors the terminology
currently used in the Helicopter Flying
Handbook and Practical Test Standards
(PTS). This rulemaking proposes to
clarify the awareness training
endorsement and flight review
requirements for less experienced pilots,
remove legacy dates, and update the
applicability section to include ground
and flight training, including flight
reviews provided by authorized flight
instructors. Additionally, the FAA
proposes to add an expiration date to
the SFAR to allow the FAA time to
review and refine the R—22 and R—44
requirements for ground training,
aeronautical experience, including flight
training, and flight reviews, before

moving them to a permanent location in
a separate subchapter.

DATES: Send comments on or before
December 18, 2023.

ADDRESSES: Send comments identified
by docket number FAA-2023-2083
using any of the following methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

¢ Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax: Fax comments to Docket
Operations at (202) 493—-2251.

Docket: Background documents or
comments received may be read at
https://www.regulations.gov/ at any
time. Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Cara
M. Barbera, Training and Certification
Group, General Aviation and
Commercial Division, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone (202) 267—1100; email
Cara.Barbera@faa.gov.

SUPPLEMENTARY INFORMATION:
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(R—44) Low G Cyclic Pushover
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C. Recommendation and Proposal
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Proper Recovery Procedures
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Training
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D. Small Business Regulatory Enforcement
Fairness Act

I. Executive Summary

A. Overview of Proposed Rule

Special Federal Aviation Regulation
(SFAR) No. 73, found in part 61 of Title
14 of the Code of Federal Regulations
(14 CFR), currently requires the effects
of low G maneuvers and proper
recovery procedures to be accomplished
during dual instruction flight training.
However, because of the inherent
danger in performing low G maneuvers,
Airworthiness Directives (ADs) 95-11—
091 and 95-11-10,2 effective July 14,
1995, prohibit intentionally inducing
low G flight in Robinson model R-22
and R—44 helicopters. The FAA
proposes to remove the requirement to
perform low G maneuvers during flight
training due to safety concerns and to
continue addressing these hazards in
the ground training topic for low G
hazards, which is established in the
SFAR.

The FAA proposes additional
amendments to SFAR No. 73 to update
and align its terminology with other
FAA regulations and publications.
Certain terminology in SFAR No. 73 has

1See AD 95-11-09, Robinson Helicopter
Company Model R22 Helicopters (Jul. 14, 1995),
https://drs.faa.gov/browse/excelExternalWindow/
ABOE6D73A5A548F186256A4D006126BD.0001.

2 See AD 95-11-10, Robinson Helicopter
Company Model R44 Helicopters (Jul. 14, 1995),
https://drs.faa.gov/browse/excelExternalWindow/
FED1D31B434F466E86256A4D00613579.0001.
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not been defined or used in the same
context as found in the Helicopter
Flying Handbook, Practical Test
Standards, and 14 CFR part 61.
Changing this terminology would not
impact the requirements of SFAR No. 73
but would update the terms
“awareness,” “certified/certificated
flight instructor,” and “‘blade stall” for
consistency with part 61 terms and
definitions. Throughout this NPRM,
“awareness training”” will be referred to
as “‘ground training.” In addition, the
FAA proposes to replace the term
“enhanced” with more specific
language outlining what is necessary to
satisfy autorotation training in an R-22
and/or R—44 helicopter. The
terminology changes would not require
updates to endorsements, websites, or
other publications.

The FAA proposes to memorialize
current ground training general subject
area requirements to simplify the model
applicability endorsement. It also would
improve formatting to focus on the
requirements for flight reviews specific
to SFAR No. 73. Finally, this
rulemaking proposes to align the
applicability section in the SFAR with
its other sections by including
applicability to flight instructors who
conduct ground training, flight training,
or a flight review.

The FAA also proposes to add a five-
year expiration date to SFAR No. 73.
The addition of an expiration date
would allow the FAA time to review
and refine the requirements for R—22
and R—44 helicopters and move them to
a permanent location in Title 14 of the
Code of Federal Regulations, chapter 1.

The changes proposed by this rule
would not impose any additional
requirements to the current regulations,
nor would they render current
requirements less restrictive. Rather, the
proposed changes are intended to more
clearly identify the current requirements
for persons seeking to manipulate the
flight controls, act as pilot in command,
provide ground training or flight
training, or conduct a flight review in a
Robinson model R-22 or R—44
helicopter that are unique to SFAR No.
73, and not otherwise included in part
61.

B. Summary of the Costs and Benefits

The FAA expects the proposal to
promote safety without imposing costs
by memorializing existing requirements,
eliminating inconsistencies, and
updating language. Thus, the FAA has
determined that the proposal would
have minimal economic effects and pose
no novel or legal policy issues.
Therefore, the FAA has determined that
this proposal is not “‘significant” as

defined in section 3(f) of Executive
Order 12866 and is not ‘“‘significant” as
defined by DOT’s Regulatory Policies
and Procedures.

II. Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, Section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes the scope of the
FAA'’s authority.

The FAA is proposing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart iii, section
44701, General Requirements. Under
these sections, the FAA prescribes
regulations and minimum standards for
practices, methods, and procedures the
Administrator finds necessary for safety
in air commerce. This rulemaking
proposal is within the scope of that
authority.

III. Background

A. SFAR 73 Final Rule Background
Information

Title 14 CFR part 61 details the
certification requirements for pilots,
flight instructors, and ground
instructors. Subparts C through G of part
61 contain training requirements for
applicants seeking rotorcraft category
helicopter class ratings. These
requirements do not address specific
types or models of rotorcraft. However,
in 1995, the FAA determined that
specific training and experience
requirements were necessary for the safe
operation of Robinson model R-22 and
R—44 model helicopters.34

The R-22 helicopter is a two-seat,
reciprocating engine powered helicopter
that is frequently used in initial student
pilot training. The R—22 is one of the
smallest helicopters in its class and
incorporates a unique cyclic control and
teetering rotor system. The R—44 is a
four-seat helicopter with operating
characteristics and design features that
are similar to the R—22. Certain
aerodynamic and design features of
these aircraft result in specific flight
characteristics that require particular
pilot knowledge and responsiveness in
order to be operated safely.>

3 See Robinson R-22/R—44 Special Training and
Experience Requirements, 60 FR 11254 (March 27,
1995).

4The Mitsubishi MU-2B is another example of an
instance where the FAA initially created an SFAR
and later codified regulations specific to an aircraft
to ensure safe operation. Similarly, the conflicts
between SFAR No. 108 and FAA guidance
prompted the FAA to codify regulations related to
the Mitsubishi MU-2B. See 81 FR 61584.

5See 60 FR 11254.

As explained in the 1995 final rule,
the FAA found the R—-22 met 14 CFR
part 27 certification requirements and
issued a type certificate to Robinson in
1979. However, the R—22 had a high
number of fatal accidents due to main
rotor/airframe contact when compared
to other piston powered helicopters.
Many of those accidents were attributed
to pilot performance or inexperience,
where low rotor revolutions per minute
(RPM) or low “G” conditions caused
mast bumping or main rotor-airframe
contact accidents.

In its analysis of accident data, the
FAA found that pilots rated to fly the
helicopter were not properly prepared
to safely operate the R—22 and R—44
helicopters in certain flight conditions.
The FAA determined that additional
specific pilot training was necessary for
safe operation of these helicopters as
part of a comprehensive program that
responded to a high number of
accidents. Other elements of this
program included addressing design
and operational issues, cited by the
National Transportation Safety Board
(NTSB), that may have been
contributing factors in some of the
accidents. Furthermore, at that time, the
R—44 had been recently certified, and
the FAA was concerned that the R—44
would experience the same frequency of
accidents because of the similar design.
Accordingly, the FAA issued SFAR No.
73, which, in addition to addressing
pilot training, also included
requirements for flight instructors and
continued flight reviews in the specific
model to be flown.®

In 2021, the FAA formed a Safety Risk
Management (SRM) Team to perform a
safety risk assessment of SFAR No. 73.
The SRM Team included
representatives from the FAA,
Helicopter Association International
(HAI), Robinson Helicopter Company,
and two Designated Pilot Examiners
(DPEs). Between November 16-18, 2021,
and on January 19, 2022, the SRM Team
met to analyze hazards associated with
operating and training pursuant to
SFAR No. 73 and determine whether the
SFAR effectively controls risk or is no
longer needed.

Subject matter experts from the FAA
and industry were invited to provide
their input. After the SRM Team
meeting concluded, Robinson
Helicopter Company provided specific
opinions and background material. The
SRM Team’s analysis resulted in
recommended modifications of SFAR
No. 73 that are reflected in this
proposed rule. A copy of the full SRM
Team Safety Risk Assessment Report for

6 See 60 FR 11254.
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SFAR No. 73 is posted to the docket for
this rulemaking.

Since SFAR No. 73 was published,
Robinson model R-22 and R—44
helicopters have continued to operate
throughout the world. Although other
international civil aviation authorities
have taken different approaches to
implementing pilot certification
standards, the manufacturer of these
helicopters makes advisory material
available to all operators worldwide.”
Safety notices, available both in the
Pilot’s Operating Handbook/Rotorcraft
Flight Manual (POH/RFM) 8 and on the
Robinson Helicopter Company website,
emphasize subject matter found in
SFAR No. 73. Although these notices
are not regulatory in nature, they
provide guidance and recommended
practices to owners of all Robinson
helicopters. In addition, the
manufacturer produces publications,
including safety alerts, which are also
located on the Robinson Helicopter
Company website. The FAA anticipates
the international aviation community
will be interested in the outcome of this
rulemaking.

B. AD 95-11-09 (R-22) and AD 95-11-
10 (R-44) Low G Cyclic Pushover
Prohibition Background

SFAR No. 73 consists of ground and
flight training requirements, including
low G flight training.® However, shortly
after issuance of this SFAR, the FAA
prohibited intentionally inducing low G
flight in R—22 and R—44 helicopters.
This prohibition was published on July
14, 1995, in ADs 95-11-09 (R-22) 1° and
95—11-10 (R—44) 11 because of the
inherent risk in performing those
maneuvers. That action was prompted
by FAA analysis of the manufacturer’s
data that indicated a low G cyclic
pushover maneuver may result in mast-
bumping on the Robinson model R-22
helicopters. If uncorrected, this
condition could result in an in-flight
main rotor separation or contact
between the main rotor blades and the
airframe of the helicopter and
subsequent loss of control of the

7 See Robinson Helicopter Company Safety
Notices, https://robinsonheli.com/robinson-safety-
notices/.

8 See Robinson Helicopter Company POH/FRM
https://robinsonheli.com/current-status/.

9See 14 CFR part 61 Special Federal Aviation
Regulation No. 73—Robinson R—-22/R—44 Special
Training and Experience Requirements.

10 See AD 95-11-09, Robinson Helicopter
Company Model R22 Helicopters (Jul. 14, 1995),
https://drs.faa.gov/browse/excelExternalWindow/
ABOE6D73A5A548F186256A4D006126BD.0001.

11 See AD 95-11-10, Robinson Helicopter
Company Model R44 Helicopters (Jul. 14, 1995),
https://drs.faa.gov/browse/excelExternalWindow/
FED1D31B434F466E86256A4D00613579.0001.

helicopter. The ADs require installation
of placards in the helicopter and
insertion of a prohibition against low G
cyclic pushover maneuvers into the
limitations section of the RFM.

C. Recommendation and Proposal

While accidents in the R-22 and R-
44 helicopters have declined markedly
since SFAR No. 73 was issued, the
NTSB has recommended that the FAA
should ensure that SFAR No. 73, the
Flight Standards Board specifications,
and the ADs applicable to the operation
of the R-22 and R—44 are made
permanent.12 According to a special
investigation report the NTSB issued on
April 2, 1996, the special operating
rules for flight instructors and students
and low-experience and non-proficient
pilots must continue in order to ensure
the safe operation of the helicopter.

The inconsistency between the low G
flight training requirement in SFAR No.
73 and the ADs’ prohibition on
intentionally inducing low G flight has
led to confusion regarding the actual
requirements for flight training in R—22
and R—44 helicopters. The FAA
proposes to resolve that discrepancy by
removing the requirement in SFAR No.
73 to perform low G maneuvers during
flight training. The FAA also proposes
to revise certain language in this SFAR
by updating terminology to make it
consistent across FAA regulations and
guidance.

IV. Discussion of the Proposal

A. Removal of Required Flight Training
on the Effects of Low G Maneuvers and
Proper Recovery Procedures

Shortly after issuance of SFAR No. 73
in 1995, the FAA issued priority letters
AD 95-11-09 13 and AD 95-11-10 14 in
response to FAA analysis of the
manufacturer’s data that indicated a low
G cyclic pushover maneuver may result
in mast-bumping on the Robinson
model R-22 and R—44 helicopters.15
These ADs prohibited intentionally
induced low G flight in R—22 (AD 95—
11-09) and R—44 (AD 95-11-10)
helicopters in an effort to prevent in-

12 See National Transportation Safety Board,
Special Investigation Report, Robinson Helicopter
Company R22 Loss of Main Rotor Control
Accidents, Adopted April 2, 1996, https://
www.ntsb.gov/safety/safety-studies/Documents/
SIR9603.pdf.

13 See AD 95-11-09, Robinson Helicopter
Company Model R22 Helicopters (Jul. 14, 1995),
https://drs.faa.gov/browse/excelExternalWindow/
ABOE6D73A5A548F186256A4D006126BD.0001.

14 See AD 95-11-10, Robinson Helicopter
Company Model R44 Helicopters (Jul. 14, 1995),
https://drs.faa.gov/browse/excelExternalWindow/
FED1D31B434F466E86256A4D00613579.0001.

15 [Title] 60 FR 33686, (Jun. 29, 1995), Docket No.
95-SW-24-AD.

flight main rotor separation or contact
between the main rotor blades and the
airframe of the helicopter and
subsequent loss of control of the
helicopter. To provide immediate
corrective action, the FAA issued these
ADs by priority letters to all known U.S.
owners and operators of Robinson
model R-22 and R-44 helicopters on
May 25, 1995, and then published them
in the Federal Register as an
amendment to 14 CFR 39.13 to make the
mandate applicable to all persons.16

Since their publication, these ADs
have conflicted with SFAR No. 73,
which requires dual instruction (flight
training) on the effects of low G
maneuvers and proper recovery
procedures.'? To resolve this conflict,
the FAA proposes to remove the
requirements for flight training on the
effects of low G maneuvers and proper
recovery procedures from paragraph
2(b) of SFAR No. 73. Specifically, the
FAA proposes to remove paragraphs
2(b)(1)(i1)(D), 2(b)(2)(i1)(D), 2(b)(3)(iv),
2(b)(4)(iv), and 2(b)(5)(iii)(D) from the
current regulation.

B. Moving Flight Training Topic of Low
G Hazards to Ground Training
Requirements

Although the FAA is proposing to
remove the requirement for flight
training on the effects of low G
maneuvers and proper recovery
procedures under paragraph 2(b) of
SFAR No. 73, the FAA will continue to
require knowledge-based training on
low G as a general subject area under
paragraph 2(a)(3). To enhance the
quality of low G ground training
provided under paragraph (a)(3)(iv) and
emphasize the importance of
understanding the risks, the FAA
proposes to reconfigure the current
flight training requirement on low G
maneuvers and proper recovery
procedures as a ground training
requirement in paragraph 2(a)(3)(iv).
Specifically, the FAA proposes to
replace the term “Low G hazards” in the
ground training requirements in
paragraph 2(a)(3)(iv) with the term
“Low G conditions, effects, and proper
recovery procedures.”” This proposal
would resolve the conflict with the
airworthiness requirements for the
aircraft while continuing to underscore

16 See R—-22 Docket No. 95-SW-24-AD;
Amendment 39-9299; AD 95-11-09 and R-44
Docket No. 95-SW-25—-AD; Amendment 39-9300;
AD 95-11-10, https://www.govinfo.gov/content/
pkg/FR-1995-06-29/pdf/FR-1995-06-29.pdf.

171n essence, the ADs and RFM contradict the
requirements in the SFAR, creating confusion and
an inability to comply with both requirements.
Flight instructors and flight schools adhere to the
AD and RFM limitations and do not conduct SFAR
73 low-G flight training.


https://drs.faa.gov/browse/excelExternalWindow/AB0E6D73A5A548F186256A4D006126BD.0001
https://drs.faa.gov/browse/excelExternalWindow/AB0E6D73A5A548F186256A4D006126BD.0001
https://drs.faa.gov/browse/excelExternalWindow/FED1D31B434F466E86256A4D00613579.0001
https://drs.faa.gov/browse/excelExternalWindow/FED1D31B434F466E86256A4D00613579.0001
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https://www.govinfo.gov/content/pkg/FR-1995-06-29/pdf/FR-1995-06-29.pdf
https://www.ntsb.gov/safety/safety-studies/Documents/SIR9603.pdf
https://www.ntsb.gov/safety/safety-studies/Documents/SIR9603.pdf
https://www.ntsb.gov/safety/safety-studies/Documents/SIR9603.pdf
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the importance of a pilot’s
understanding of low G-related hazards
when operating an R—22 or R—44
helicopter. This more specific and
comprehensive classroom coverage of
the subject would educate pilots about
the situations and conditions that lead
to low G, the aerodynamic impact it has
on the aircraft, and the proper way to
recover to prevent an accident.

The FAA proposes changes to the
existing ground training requirements,
which would align SFAR No. 73 with
existing FAA publications that address
low G hazards. For example, the
Helicopter Flying Handbook (HFH)
highlights the importance of low G
recognition and recovery procedures but
also discusses the risk of low G flight
operations, stating that low G mast
bumping has been the cause of
numerous military and civilian fatal
accidents.?® The HFH details the safety
consequences of low G conditions,
which further emphasizes the hazards of
low G in flight and the importance of
addressing these topics through ground
training.

Furthermore, the helicopter testing
standard for airman certificates and
ratings addresses knowledge elements
related to low G, understanding and
recognizing those conditions, and
explaining the proper recovery
procedure.?® This change to the
regulations would ensure consistency
with those testing standards.

C. Awareness Training Renamed as
Ground Training

SFAR No. 73 distinguishes ground
training requirements from aeronautical
experience 20 requirements. This ground
training, currently titled ‘‘awareness
training,” is provided by an authorized
instructor as part of the comprehensive
program to help prevent accidents in
Robinson R—22 and R—44 helicopters.

18 See FAA-H-8083-21B, Helicopter Flying
Handbook, published 2019; https://www.faa.gov/
regulations_policies/handbooks_manuals/aviation/
helicopter flying handbook.

19 Some PTSs may transition to Airman
Certification Standards (ACS) to be utilized as
practical test testing standard for airman certificates
and ratings. The FAA published a Notice of
Proposed Rulemaking (NPRM) which proposes to
incorporate these Airman Certification Standards
and Practical Test Standards by reference into the
certification requirements for pilots, flight
instructors, flight engineers, aircraft dispatchers,
and parachute riggers. See Airman Certification
Standards and Practical Test Standards for Airmen;
Incorporation by Reference, 87 FR 75955 (Monday,
Dec. 12).

20 Section 61.1 defines aeronautical experience as
“pilot time obtained in an aircraft, flight simulator,
or flight training device for meeting the appropriate
training and flight time requirements for an airman
certificate, rating, flight review, or recency of flight
experience requirements of this part.” As such,
aeronautical experience includes flight training.

The FAA has found that there is a need
for all pilots operating these helicopters
to be aware of certain characteristics
associated with Robinson R-22 and R-
44 helicopters. Awareness training
requirements and the associated ground
topics are detailed in SFAR No. 73,
paragraph 2(a).2? Ground training, as
defined by 14 CFR 61.1(b), “means that
training, other than flight training,
received from an authorized instructor.”
On the other hand, the term “awareness
training” does not have a corresponding
definition. Therefore, the FAA proposes
to change the title “Awareness
Training” to “Ground Training.” This
proposed change would align the
regulatory language throughout part 61
and provide clarity in differentiating the
ground training section from the
aeronautical experience requirements of
SFAR No. 73. The FAA thereafter would
interpret endorsements, websites, or
other publications and documents that
currently use the term “awareness
training”’ as synonymous with the term
“ground training,” as defined in 14 CFR
61.1(b). Adopting this interpretation
would eliminate any requirement to
amend previously issued endorsements
or make immediate changes to current
industry and FAA publications and
documents. The FAA recommends that,
if the rule change becomes final, the
terminology used in industry
documents or websites that utilize
SFAR No. 73 (effective on June 29,
2009) be updated during a normally
scheduled revision process or a planned
revision rather than as an unscheduled
change immediately following the
adoption of any final rule associated
with this notice of proposed
rulemaking.

D. Flight Review Requirements for Pilots
With Less Experience in R-22/R-44

Under §61.56, no person may act as
PIC of an aircraft unless, within the
preceding 24 months, the person has
completed a flight review in an aircraft
for which that pilot is rated.22 Under
2(c)(1) of SFAR No. 73, to continue
acting as PIC of an R-22 after initially
completing the SFAR training
requirements, a person must complete
the flight review in an R-22.23 A

21 Currently, SFAR No. 73 awareness training
requires instruction in the general subject areas of
energy management, mast bumping, low rotor RPM
(blade stall), low G hazards; and rotor RPM decay.

22 A flight review consists of one hour of ground
training and one hour of flight training on general
operating and flight rules of part 91 and those
maneuvers and procedures that, at the discretion of
the person giving the flight review, are necessary for
the pilot to demonstrate the safe exercise of the
privileges of the pilot certificate. 14 CFR 61.56(a).

23 By completing a flight review in an R-22, a
person would be current to act as PIC of an R-22

separate flight review is required for the
R—44 under 2(c)(2). The flight review
must include the awareness training and
the flight training in SFAR No. 73 as set
forth in paragraph 2(c)(3). Pilots who do
not meet a threshold experience level in
the R—22 or R—44 (i.e., those with less
than 200 flight hours in helicopters and
at least 50 hours in the model of
Robinson helicopters) are required to
complete an annual flight review to
continue to act as PIC of the respective
model of helicopter. The purpose of
these provisions is to ensure persons
operating Robinson R-22 and R—44
maintain proficiency and competency
over time.

The flight review requirements for
less experienced pilots are identified in
paragraphs 2(b)(1)(ii) and 2(b)(2)(ii) and
grouped together in the same paragraph
that describes the general pilot-in-
command flight training. This annual
flight review requirement is not set forth
as an individual condition in a way that
calls attention to its necessity.
Furthermore, these flight review
requirements do not specify within the
paragraphs what subjects this group of
pilots must accomplish to satisfy the
ground training portion of the flight
review. To resolve these issues, the FAA
proposes moving the annual flight
review requirements located in
2(b)(1)(@ii) and 2(b)(2)(ii) for that
specified group of pilots to separate
paragraphs—2(b)(1)(iii) and 2(b)(2)(iii)—
within the same section. This change
will not impact the flight review
requirements outlined in 2(c), as
appropriate. This new paragraph would
also identify the general subject areas
from the awareness training as the
required ground training and the
associated abnormal and emergency
procedures for the Robinson R-22 or R—
44 helicopter, as appropriate. This
proposed change would increase
awareness of the annual flight review
requirements and reduce the likelihood
of pilots overlooking this requirement.

E. Enhanced Training in Autorotation
Procedures

A pilot who seeks to manipulate the
flight controls of a Robinson R—22 or R—
44 helicopter must meet the applicable
flight training requirements set forth in
SFAR 73, paragraph 2(b), including
enhanced training in autorotation
procedures.2¢ The term “enhanced” is

and would satisfy the flight review requirements for
any other helicopter (except for the R—44). By
contrast, a pilot who completes a flight review in
a helicopter other than the R—22 would be ineligible
to act as PIC of the R—22.

24 Subsequent to issuance of SFAR 73, industry-
standard training has emphasized autorotation
training to maneuver the aircraft that avoids


https://www.faa.gov/regulations_policies/handbooks_manuals/aviation/helicopter_flying_handbook
https://www.faa.gov/regulations_policies/handbooks_manuals/aviation/helicopter_flying_handbook
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not defined in part 61. In the context of
the SFAR, the FAA interprets the term
“enhanced” to mean different
autorotation iterations. On its face,
however, the term lacks sufficient
specificity to adequately inform the
regulated community what autorotation
maneuvers are expected to be
performed. As such, the proposed
change would remove the term
“enhanced” in SFAR No. 73, paragraphs
2(b)(1)(i1), 2(b)(2)(ii), 2(b)(3), 2(b)(4), and
2(b)(5)(iii) and replace it with language
specifying that the training must
include autorotation procedures and
energy management, including utilizing
a combination of flight control inputs
and maneuvering to prevent
overshooting or undershooting the
selected landing area from an entry
altitude that permits safe recovery.
Revising the terminology would provide
a better understanding of the necessary
flight control inputs to achieve the
desired airspeed, rotor RPM, and
autorotation performance and improve
pilot proficiency with the Robinson R—
22 and R—44 helicopter.

In addition, the FAA also proposes to
add specificity in 2(b)(1)(ii)(B) and
2(b)(2)(ii)(B) in place of the term
“enhanced” training in autorotation
procedures to include autorotation
training in the maximum glide
configuration for the R—22 and both the
minimum rate of descent and maximum
glide configuration for the R—44.25 The
R-22 training would differ slightly
because the RFM/POH does not provide
information for airspeed and main rotor
revolutions per minute to perform an
autorotation minimum rate of descent
configuration, whereas the R—44 flight
manual establishes those flight
parameters.

The proposed changes would more
clearly establish the expectations for the
autorotation portion of the flight
training requirements to receive an
endorsement to act as pilot in
command, solo, conduct a flight review,
or provide flight instruction in a
Robinson R-22 and R-44. These
autorotation procedures would align
with the Helicopter Flying Handbook
(HFH) and RFM/POH.

F. Removal of Legacy Dates

SFAR No. 73 contains three long-
expired compliance dates for ground
training in paragraphs 2(a)(1), 2(a)(2),

overshooting or undershooting the selected landing
area that is consistent with the specificity proposed
in this rule. See Safety Risk Assessment Report for
SFAR 73: Robinson R—22/R—44 Special Training
and Experience Requirements (2022).

25 See Safety Risk Assessment Report for SFAR
73: Robinson R-22/R-44 Special Training and
Experience Requirements (2022).

and 2(a)(4). Since the ground training
requirements outlined in these
paragraphs now apply to all pilots and
operators of R-22 and R—44 helicopters,
the FAA proposes to remove those
expired dates that are no longer
applicable.

G. Add Persons Who Seek To Provide
Ground Training or Flight Training or
Conduct a Flight Review to Applicability
Section

The FAA also proposes to amend the
applicability section of SFAR No. 73
(Section 1) to include persons who
provide ground or flight training or
conduct a flight review in R—-22 or R—
44 helicopters. While paragraph 2(b)(5)
contains requirements for persons who
provide flight training or conduct a
flight review, the Applicability section
of SFAR No. 73 does not identify
authorized flight instructors as persons
to whom the rule applies. For the
purposes of clarity and consistency, the
FAA, therefore, proposes to modify
Section 1 by adding persons who seek
to provide ground training or flight
training or conduct a flight review in a
Robinson model R-22 or R—44
helicopter.

H. Revise Term Blade Stall

Low rotor RPM (blade stall) is
identified as a ground training topic in
SFAR No. 73, paragraph 2(a)(3)(iii). This
ground training topic places blade stall
in parentheticals. This formatting leads
the reader to believe that low rotor RPM
and blade stall are synonymous.
However, they are different topics; low
RPM is the onset of the emergency, and
stall is the state at which the aircraft
becomes unrecoverable. Low rotor RPM
is recoverable if identified early and
immediately corrected. If this flight
condition is not rectified and the rotor
RPM continues to trend lower, blade
stall may occur. Blade stall is a fatal
condition where the rotor RPM is not
recoverable.

Furthermore, the term blade stall can
be confused with retreating blade stall,
which occurs at high forward speeds
and has its own unique emergency/
hazard situation. Rotor stall can occur at
any airspeed, and the rotor quickly
stops producing enough lift to support
the helicopter, causing it to lose lift and
descend rapidly.

Changing the term blade stall to rotor
stall would more accurately capture a
consequence of low rotor RPM.
Removing the parentheticals and
labeling this ground topic as low rotor
RPM and rotor stall would also better
align SFAR No. 73 terminology with the
HFH. As the terms are not synonymous
and ground training currently must

cover each independent topic, this
proposed change is not substantive and
would not expand the requirements set
forth in SFAR No. 73.

L. Revise Term Certified and Certificated
for Flight Instructors

This NPRM proposes to remove
“certified” and ““certificated” from areas
in this SFAR that reference flight
instructors to align with part 61
definition of flight instructor and
provide consistency. This SFAR would
instead use the term ““flight instructor”
and identify the authorization
requirement established in SFAR No.
73, paragraph 2(b)(5)(iv) where
appropriate throughout the SFAR. The
flight instructor requirements outlined
in SFAR No. 73, paragraph 2(b)(5)
establish the aeronautical experience,
training requirements, and
demonstration of skills to receive
authorization to perform ground and
flight training identified in this rule.
This authorization is documented by the
issuance of an endorsement from an
FAA aviation safety inspector or
authorized designated pilot examiner.

J. R—-22/R-44 Awareness Training
Endorsement

Flight instructors and pilots have
misinterpreted the ground training
endorsement identified in SFAR No. 73,
paragraphs 2(a)(1) and 2(a)(2) to be
aircraft make and model specific.26
However, the ground training on the
general subject areas listed in paragraph
2(a)(3) is given to increase awareness for
the operation of both R—22 and R—44
models and is not unique to either
model. They have the same subject
content, technical detail, and recovery
techniques for both the Robinson model
R-22 and R—44 helicopters. A person
would receive model specific training
during the flight training listed in SFAR
No. 73, paragraph 2(b), Aeronautical
Experience. Because the ground training
covers general subject areas, the
endorsement may be written to cover
both aircraft. The FAA proposes to add
a new paragraph to paragraph (a)
clarifying that the ground training
endorsement is intended to cover both
Robinson model R-22 and R-44
helicopters.2?

26 The FAA has received inquiries requesting
clarification regarding SFAR No. 73 ground training
endorsement and if it pertains to a specific
Robinson model for training on general subject
areas for the R—22 and R—44.

27 The proposed addition would become new
paragraph (a)(4), and existing (a)(4) governing
endorsements for completing the manufacturer’s
safety course will be redesignated as paragraph

(a)(5).
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K. Add Expiration Date to SFAR No. 73

SFAR No. 73 became effective on June
29, 2009, and does not have an
expiration date. The proposed revision
would add a five-year expiration date
that starts on the effective date of a final
rule adopting this notice of proposed
rulemaking. Adding an expiration date
to this SFAR would provide a timeframe
for an assessment of how to move its R—
22 and R—44 requirements for ground
training, aeronautical experience, flight
training, and flight reviews to a
permanent location in a subchapter of
14 CFR, chapter 1.

V. Regulatory Notices and Analyses

Federal agencies consider impacts of
regulatory actions under a variety of
executive orders and other
requirements. First, Executive Order
12866 and Executive Order 13563 direct
that each Federal agency shall propose
or adopt a regulation only upon a
reasoned determination that the benefits
of the intended regulation justify the
costs. Second, the Regulatory Flexibility
Act of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. Fourth,
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4) requires agencies
to prepare a written assessment of the
costs, benefits, and other effects of
proposed or final rules that include a
Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. The current threshold after
adjustment for inflation is $177 million
using the most current (2022) Implicit
Price Deflator for the Gross Domestic
Product.

In conducting these analyses, the FAA
has determined that this proposed rule:
(1) will result in benefits that justify
costs; (2) is not a “significant regulatory
action’ as defined in section 3(f) of
Executive Order 12866; (3) is not
“significant” as defined in DOT’s
Regulatory Policy and Procedures; (4)
will not have a significant economic
impact on a substantial number of small
entities; (5) will not create unnecessary
obstacles to the foreign commerce of the
United States; and (6) will not impose
an unfunded mandate on State, local, or
tribal governments, or on the private
sector.

A. Regulatory Impact Analysis

This proposal would remove a flight
training requirement from SFAR No. 73
that cannot be currently performed in
the aircraft because it is inconsistent
with Airworthiness Directives (ADs)
related to Robinson R—-22 and R—44. Tt
is current practice not to perform the
flight training maneuver
notwithstanding the regulatory
requirement in the SFAR; therefore, the
proposed change imposes no new cost.
The FAA expects the proposal to
promote safety without imposing costs
by clarifying requirements, eliminating
inconsistencies, and updating language.

The proposal is needed to resolve a
contradiction between SFAR No. 73,
which requires low G maneuvers during
flight training for Robinson R-22 and R-
44 helicopters, and subsequent ADs that
prohibit low G cyclic pushover
maneuvers in these aircraft. The FAA
originally promulgated SFAR No. 73 in
1995 in response to a series of fatal
accidents attributed to pilot
inexperience resulting in main rotor and
airframe contact. To address these safety
concerns, SFAR No. 73 established
special awareness training, aeronautical
experience, endorsement, and flight
review requirements for pilots operating
Robinson R—-22 and R—44 helicopters.
However, within months, the FAA
issued ADs requiring insertion of
limitations in the rotorcraft flight
manual and aircraft placards prohibiting
low G cyclic pushover maneuvers. The
proposal would remove the requirement
for low G maneuvers during in-flight
training from SFAR No. 73 while
continuing ground training related to
low G conditions and proper recovery
procedures. The proposal would make
other conforming changes to improve
clarity and consistency without creating
new information collections or requiring
immediate changes to current industry
or FAA publications and documents.

Based on this information, the FAA
has determined that the proposal would
have minimal economic effects and pose
no novel or legal policy issues.
Therefore, the FAA has determined that
this proposal is not a “‘significant
regulatory action” as defined in section
3(f) of Executive Order 12866 and is not
“significant” as defined by DOT’s
Regulatory Policies and Procedures.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
of 1980, (5 U.S.C. 601-612), as amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) and the Small Business Jobs
Act of 2010 (Pub. L. 111-240,), requires
Federal agencies to consider the effects

of the regulatory action on small
business and other small entities and to
minimize any significant economic
impact. The term “small entities”
comprises small businesses and not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA. However, if an agency determines
that a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination with
a reasoned explanation.

The FAA expects the proposal to have
a minimal economic impact on small
entities. The proposal applies most
directly to providers of training for
Robinson R22 and R44 helicopters.
Some of these training providers are
small entities. However, the proposal
does not impose new burdens. The
proposal would align SFAR No. 73 with
current practice and Airworthiness
Directives (ADs) related to Robinson R—
22 and R—44 helicopter training
requirements. Total training hours
remain the same. The proposal would
also update language and make other
conforming changes to improve clarity
and consistency regarding training for
Robinson R—-22 and R—44 helicopters
without imposing new recordkeeping or
other requirements.

If an agency determines that a
rulemaking will not result in a
significant economic impact on a
substantial number of small entities, the
head of the agency may so certify under
section 605(b) of the RFA. Therefore, the
FAA proposes to certify that the rule
will not have a significant economic
impact on a substantial number of small
entities. The FAA welcomes comments
on the basis of this certification.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
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commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the potential
effect of this proposed rule and
determined that the proposal responds
to a domestic safety objective. The FAA
has determined that this proposed rule
is not considered an unnecessary
obstacle to trade.

D. Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
government having first provided the
funds to pay those costs. The FAA
determined that the proposed rule will
not result in the expenditure of $177
million or more by State, local, or tribal
governments, in the aggregate, or the
private sector, in any one year. This
proposed rule does not contain such a
mandate; therefore, the requirements of
Title II of the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there would
be no new requirement for information
collection associated with this proposed
rule.

F. International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these proposed
regulations.

G. Environmental Analysis

FAA Order 1050.1F identifies FAA
actions that are categorically excluded

from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act (NEPA) in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 5-6.6f for regulations and
involves no extraordinary
circumstances.

VI. Executive Order Determinations
A. Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. The
FAA has determined that this action
would not have a substantial direct
effect on the States, or the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government and,
therefore, would not have federalism
implications.

B. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Consistent with Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,28 and
FAA Order 1210.20, American Indian
and Alaska Native Tribal Consultation
Policy and Procedures,2? the FAA
ensures that Federally Recognized
Tribes (Tribes) are given the opportunity
to provide meaningful and timely input
regarding proposed Federal actions that
have the potential to affect uniquely or
significantly their respective Tribes. At
this point, the FAA has not identified
any unique or significant effects,
environmental or otherwise, on tribes
resulting from this proposed rule.

C. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. The FAA has
determined that it would not be a
“significant energy action” under the
executive order and would not be likely
to have a significant adverse effect on
the supply, distribution, or use of
energy.

2865 FR 67249 (Nov. 6, 2000).

29FAA Order No. 1210.20 (Jan. 28, 2004),
available at http://www.faa.gov/documentLibrary/
media/1210.pdf.

D. Executive Order 13609, Promoting
International Regulatory Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policies and
agency responsibilities of Executive
Order 13609 and has determined that
this action would have no effect on
international regulatory cooperation.

VII. Additional Information
A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The FAA also invites comments
relating to the economic, environmental,
energy, or federalism impacts that might
result from adopting the proposals in
this document. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should submit only one
time if comments are filed
electronically, or commenters should
send only one copy of written
comments if comments are filed in
writing.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The FAA may change
this proposal in light of the comments
it receives.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT posts these comments,
without edit, including any personal
information the commenter provides, to
https://www.regulations.gov, as
described in the system of records
notice (DOT/ALL-14 FDMS), which can
be reviewed at https://www.dot.gov/
privacy.

B. Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
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actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to the person in the FOR
FURTHER INFORMATION CONTACT section of
this document. Any commentary that
the FAA receives that is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

C. Electronic Access and Filing

A copy of this NPRM, all comments
received, any final rule, and all
background material may be viewed
online at https://www.regulations.gov
using the docket number listed above. A
copy of this proposed rule will be
placed in the docket. Electronic retrieval
help and guidelines are available on the
website. It is available 24 hours each
day, 365 days each year. An electronic
copy of this document may also be
downloaded from the Office of the
Federal Register’s website at https://
www.federalregister.gov and the
Government Publishing Office’s website
at https://www.govinfo.gov. A copy may
also be found on the FAA’s Regulations
and Policies website at https://
www.faa.gov/regulations_policies.

Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of
Rulemaking, ARM-1, 800 Independence
Avenue SW, Washington, DC 20591, or
by calling (202) 267-9677. Commenters
must identify the docket or notice
number of this rulemaking.

All documents the FAA considered in
developing this proposed rule,
including economic analyses and
technical reports, may be accessed in
the electronic docket for this
rulemaking.

D. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires the FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding

this document may contact its local
FAA official or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the internet, visit https://
www.faa.gov/regulations_policies/
rulemaking/sbre act/.

List of Subjects in 14 CFR Part 61

Aircraft, Airmen, Aviation safety,
Reporting and recordkeeping
requirements.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend chapter I of title 14,
Code of Federal Regulations as follows:

PART 61—CERTIFICATION: PILOTS,
FLIGHT INSTRUCTORS, AND GROUND
INSTRUCTORS

m 1. The authority citation for part 61
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701-44703, 44707, 44709-44711, 44729,
44903, 45102—-45103, 45301-45302.

m 2. Revise Special Federal Aviation
Regulation No. 73 to read as follows:

Special Federal Aviation Regulation
No. 73—Robinson Helicopter Company,
Robinson R-22/R-44 Special Training
and Experience Requirements

Sections

1. Applicability.

2. Required training, aeronautical
experience, endorsements, and
flight review.

3. Expiration date.

1. Applicability. Under the procedures
prescribed herein, this SFAR applies to
all persons who seek to manipulate the
controls, act as pilot in command,
provide ground training or flight
training, or conduct a flight review in a
Robinson model R—-22 or R—44
helicopter. The requirements stated in
this SFAR are in addition to the current
requirements of part 61.

2. Required training, aeronautical
experience, endorsements, and flight
review.

(a) Ground Training:

(1) Except as provided in paragraph
2(a)(2) of this SFAR, no person may
manipulate the controls of a Robinson
model R-22 or R—44 helicopter for the
purpose of flight unless the ground
training specified in paragraph 2(a)(3) of
this SFAR is completed and the person’s
logbook has been endorsed by a flight
instructor authorized under paragraph
2(b)(5)(iv) of this SFAR.

(2) A person who holds a rotorcraft
category and helicopter class rating on
that person’s pilot certificate and meets

the experience requirements of
paragraph (b)(1) or paragraph 2(b)(2) of
this SFAR may not manipulate the
controls of a Robinson model R-22 or
R—44 helicopter for the purpose of flight
unless the ground training specified in
paragraph 2(a)(3) of this SFAR is
completed and the person’s logbook has
been endorsed by a flight instructor
authorized under paragraph 2(b)(5)(iv)
of this SFAR.

(3) Ground training must be
conducted by a flight instructor who has
been authorized under paragraph
2(b)(5)(iv) of this SFAR and consists of
instruction in the following general
subject areas:

(i) Energy management;

(ii) Mast bumping;

(iii) Low rotor RPM and rotor stall;

(iv) Low G conditions, effects, and
proper recovery procedures; and

(v) Rotor RPM decay.

(4) The general subject areas
identified in paragraph 2(a)(3) of this
SFAR are intended to cover both
Robinson model R-22 and R—44
helicopters.

(5) A person who can show
satisfactory completion of the
manufacturer’s safety course may obtain
an endorsement from an FAA aviation
safety inspector in lieu of completing
the ground training required b
paragraphs 2(a)(1) and 2(a)(2) of this
SFAR.

(b) Aeronautical Experience.

(1) No person may act as pilot in
command of a Robinson model R-22
unless that person:

(i) Has logged at least 200 flight hours
in helicopters, at least 50 flight hours of
which were in the Robinson R—-22; or

(ii) Has logged at least 10 hours of
flight training in the Robinson R—22 and
has received an endorsement from a
flight instructor authorized under
paragraph 2(b)(5)(iv) of this SFAR that
the individual has been given the
training required by this paragraph and
is proficient to act as pilot in command
of an R-22. The flight training must
include at least the following abnormal
and emergency procedures:

(A) Training in autorotation
procedures and energy management,
including utilizing a combination of
flight control inputs and maneuvering to
prevent overshooting or undershooting
the selected landing area from an entry
altitude that permits safe recovery;

(B) Autorotations at an entry altitude
that permits safe maneuvering and
recovery utilizing maximum glide
configuration;

(C) Engine rotor RPM control without
the use of the governor; and

(D) Low rotor RPM recognition and
recovery.


https://www.faa.gov/regulations_policies/rulemaking/sbre_act/
https://www.faa.gov/regulations_policies/rulemaking/sbre_act/
https://www.faa.gov/regulations_policies/rulemaking/sbre_act/
https://www.faa.gov/regulations_policies
https://www.faa.gov/regulations_policies
https://www.federalregister.gov
https://www.federalregister.gov
https://www.regulations.gov
https://www.govinfo.gov
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(iii) Pilots who do not meet the
experience requirement of paragraph
2(b)(1)(i) of this SFAR may not act as
pilot in command of a Robinson R-22
beginning 12 calendar months after the
date of the endorsement identified in
paragraph 2(b)(1)(ii) of this SFAR until
those pilots have:

(A) Completed a flight review of the
ground training subject areas identified
by paragraph 2(a)(3) of this SFAR and
the flight training identified in
paragraph 2(b)(1)(ii) of this SFAR in an
R-22; and

(B) Obtained an endorsement for that
flight review from a flight instructor
authorized under paragraph 2(b)(5)(iv)
of this SFAR.

(2) No person may act as pilot in
command of a Robinson R—44 unless
that person—

(i) Has logged at least 200 flight hours
in helicopters, at least 50 flight hours of
which were in the Robinson R—44. The
pilot in command may credit up to 25
flight hours in the Robinson R-22
toward the 50-hour requirement in the
Robinson R—44; or

(ii) Has logged at least 10 hours of
flight training in a Robinson helicopter,
at least 5 hours of which must have
been accomplished in the Robinson R—
44 helicopter, and has received an
endorsement from a flight instructor
authorized under paragraph 2(b)(5)(iv)
of this SFAR, that the individual has
been given the training required by this
paragraph 2(b)(2)(ii) and is proficient to
act as pilot in command of an R—44. The
flight training must include at least the
following abnormal and emergency
procedures—

(A) Training in autorotation
procedures and energy management,
including utilizing a combination of
flight control inputs and maneuvering to
prevent overshooting or undershooting
the selected landing area from an entry
altitude that permits safe recovery;

(B) Autorotations at an entry altitude
that permits safe maneuvering and
recovery utilizing minimum rate of
descent configuration and maximum
glide configuration;

(C) Engine rotor RPM control without
the use of the governor; and

(D) Low rotor RPM recognition and
recovery.

(iii) Pilots who do not meet the
experience requirement of paragraph
2(b)(2)(i) of this SFAR may not act as
pilot in command of a Robinson R—44
beginning 12 calendar months after the
date of the endorsement identified in
paragraph 2(b)(2)(ii) of this SFAR until
those pilots have:

(A) Completed a flight review of the
ground training subject areas identified
by paragraph 2(a)(3) and the flight

training identified in paragraph
2(b)(2)(ii) of this SFAR in an R—44; and

(B) Obtained an endorsement for that
flight review from a flight instructor
authorized under paragraph 2(b)(5)(iv)
of this SFAR.

(3) A person who does not hold a
rotorcraft category and helicopter class
rating must have logged at least 20
hours of flight training in a Robinson R—
22 helicopter from a flight instructor
authorized under paragraph 2(b)(5)(iv)
of this SFAR prior to operating it in solo
flight. In addition, the person must
obtain an endorsement, from a flight
instructor authorized under paragraph
2(b)(5)(iv) of this SFAR, that training
has been given in those maneuvers and
procedures, and the instructor has
found the applicant proficient to solo a
Robinson R-22. This endorsement is
valid for a period of 90 days. The flight
training must include at least the
following abnormal and emergency
procedures:

(i) Training in autorotation
procedures and energy management,
including utilizing a combination of
flight control inputs and maneuvering to
prevent overshooting or undershooting
the selected landing area from an entry
altitude that permits safe recovery;

(ii) Autorotations at an entry altitude
that permits safe maneuvering and
recovery utilizing maximum glide
configuration;

(iii) Engine rotor RPM control without
the use of the governor; and

(iv) Low rotor RPM recognition and
recovery.

(4) A person who does not hold a
rotorcraft category and helicopter class
rating must have logged at least 20
hours of flight training in a Robinson R-
44 helicopter from a flight instructor
authorized under paragraph 2(b)(5)(iv)
of this SFAR prior to operating it in solo
flight. In addition, the person must
obtain an endorsement, from a flight
instructor authorized under paragraph
2(b)(5)(iv) of this SFAR, that training
has been given in those maneuvers and
procedures, and the instructor has
found the applicant proficient to solo a
Robinson R—44. This endorsement is
valid for a period of 90 days. The flight
training must include at least the
following abnormal and emergency
procedures:

(i) Training in autorotation
procedures and energy management,
including utilizing a combination of
flight control inputs and maneuvering to
prevent overshooting or undershooting
the selected landing area from an entry
altitude that permits safe recovery;

(ii) Autorotations at an entry altitude
that permits safe maneuvering and
recovery utilizing minimum rate of

descent configuration and maximum
glide configuration;

(iii) Engine rotor RPM control without
the use of the governor and

(iv) Low rotor RPM recognition and
recovery.

(5) No flight instructor may provide
training or conduct a flight review in a
Robinson R-22 or R—44 unless that
instructor—

(i) Completes the ground training in
paragraph 2(a) of this SFAR.

(ii) For the Robinson R-22, has logged
at least 200 flight hours in helicopters,
at least 50 flight hours of which were in
the Robinson R—22, or for the Robinson
R-44, logged at least 200 flight hours in
helicopters, 50 flight hours of which
were in Robinson helicopters. Up to 25
flight hours of Robinson R-22 flight
time may be credited toward the 50-
hour requirement.

(iii) Has completed flight training in
a Robinson R—-22, R—44, or both, on the
following abnormal and emergency
procedures—

(A) Training in autorotation
procedures and energy management,
including utilizing a combination of
flight control inputs and maneuvering to
prevent overshooting or undershooting
the selected landing area from an entry
altitude that permits safe recovery;

(B) For the Robinson R-22,
autorotations at an entry altitude that
permits safe maneuvering and recovery
utilizing maximum glide configuration.
For the Robinson R—44, autorotations at
an entry altitude that permits safe
maneuvering and recovery utilizing
maximum glide configuration and
minimum rate of descent configuration;

(C) Engine rotor RPM control without
the use of the governor; and

(D) Low rotor RPM recognition and
Tecovery.

(iv) Has been authorized by
endorsement from an FAA aviation
safety inspector or authorized
designated examiner that the instructor
has completed the appropriate training,
meets the experience requirements, and
has satisfactorily demonstrated an
ability to provide training on the general
subject areas of paragraph 2(a)(3) of this
SFAR, and the flight training identified
in paragraph 2(b)(5)(iii) of this SFAR.

(c) Flight Review:

(1) No flight review completed to
satisfy § 61.56 by an individual after
becoming eligible to function as pilot in
command in a Robinson R-22
helicopter shall be valid for the
operation of an R-22 helicopter unless
that flight review was taken in an R-22.

(2) No flight review completed to
satisfy § 61.56 by an individual after
becoming eligible to function as pilot in
command in a Robinson R-44
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helicopter shall be valid for the
operation of an R—44 helicopter unless
that flight review was taken in the R—44.

(3) The flight review will include a
review of the ground training subject
areas of paragraph 2(a)(3) of this SFAR
and flight training in abnormal and
emergency procedures, in the Robinson
R-22 or R—44 helicopter, as appropriate,
identified in paragraph 2(b) of this
SFAR.

(d) Currency Requirements: No person
may act as pilot in command of a
Robinson model R—-22 or R—44
helicopter carrying passengers unless
the pilot in command has met the
recency of flight experience
requirements of §61.57 in an R—22 or R—
44, as appropriate.

3. Expiration date. This SFAR No. 73
expires [DATE FIVE YEARS AFTER
EFFECTIVE DATE OF THE FINAL
RULE] unless sooner revised or
rescinded.

Issued under authority provided by 49
U.S.C. 106(f), 44701(a), and 44703 in
Washington, DC.

Wesley L. Mooty,

Acting Deputy Executive, Flight Standards
Service.

[FR Doc. 2023-22634 Filed 10-16-23; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2023-0422; FRL-11353—
01-R9]

Air Plan Revisions; California; Butte
County Air Quality Management
District; Nonattainment New Source
Review Requirements for the 2015
8-Hour Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
state implementation plan (SIP)
revisions submitted by the State of
California addressing the nonattainment
new source review (NNSR)
requirements for the 2015 8-hour ozone
national ambient air quality standards
(NAAQS or “standard”). This SIP
revision addresses the Butte County Air
Quality Management District

(“District”’) portion of the California SIP.
This action is being taken pursuant to
the Clean Air Act (CAA or ‘“Act”) and
its implementing regulations.

DATES: Comments must be received on
or before November 16, 2023.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09—
OAR-2023-0422 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www2.epa.gov/dockets/
commenting-epa-dockets. If you need
assistance in a language other than
English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Shaheerah Kelly, EPA Region IX, 75
Hawthorne Street (AIR—3-2), San
Francisco, CA 94105. By phone: (415)
947-4156 or by email at
kelly.shaheerah@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
and “our” refer to EPA.

Table of Contents

I. Background and Purpose
II. The State’s Submittal
A. What did the State submit?
B. What is the purpose of the submitted
rule?

III. Analysis of Nonattainment New Source
Review Requirements

IV. Proposed Action and Public Comment

V. Incorporation by Reference

VL. Statutory and Executive Order Reviews

I. Background and Purpose

On October 26, 2015, the EPA
promulgated a revised 8-hour ozone
NAAQS of 0.070 parts per million
(ppm).* Upon promulgation of a new or
revised NAAQS, the CAA requires the
EPA to designate as nonattainment any
area that is violating the NAAQS based
on the three most recent years of
ambient air quality data. Butte County
was classified as a “Marginal’’ ozone
nonattainment area.?

On December 6, 2018, the EPA issued
a final rule entitled, “Implementation of
the 2015 National Ambient Air Quality
Standards for Ozone: Nonattainment
Area State Implementation Plan
Requirements” (‘“SIP Requirements
Rule”’), which establishes the
requirements and deadlines that state,
tribal, and local air quality management
agencies must meet as they develop
implementation plans for areas where
ozone concentrations exceed the 2015
ozone NAAQS.3 Based on the initial
nonattainment designation for the 2015
ozone standard, the District was
required to make a SIP revision
addressing NNSR no later than August
3, 2021. See 40 CFR 51.1314. This
requirement may be met by submitting
a SIP revision consisting of a new or
revised NNSR permit program.

II. The State’s Submittal
A. What did the State submit?

Table 1 lists the dates the submitted
rule addressed by this proposal was
amended by the District and submitted
by the California Air Resources Board
(CARB), the agency that serves as the
governor’s designee for California SIP
submittals.

180 FR 65292 (October 26, 2015).

283 FR 25776 (June 4, 2018).

383 FR 62998 (December 6, 2018). The SIP
Requirements Rule addresses a range of
nonattainment area SIP requirements for the 2015
ozone NAAQS, including requirements pertaining
to attainment demonstrations, reasonable further
progress (RFP), reasonably available control
technology, reasonably available control measures,
major new source review, emission inventories, and
the timing of SIP submissions and of compliance
with emission control measures in the SIP.
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Rule Title date date letter date
Rule 432 ........... Federal New Source Review (FNSR) ......ccccciiiiiiiiiie e 4/22/2021 8/3/2021 8/3/2021

On February 3, 2022, CARB’s August
3, 2021 submittal was deemed to be
complete by operation of law in 40 CFR
part 51, appendix V, which must be met
before formal EPA review.

B. What is the purpose of the submitted
rule?

The submittal from the District is
intended to satisfy the SIP Requirements
Rule that requires states to make a SIP
revision addressing NNSR. The SIP for
the District currently contains an
approved NNSR permit program based
on their nonattainment classification for
the 2008 8-hour ozone NAAQS. This
submittal is intended to satisfy the 40
CFR 51.1314 submittal requirements
based on the District’s 2015 ozone
nonattainment designation. The EPA’s
analysis of how these SIP revisions
address the NNSR requirements for the
2015 ozone NAAQS is provided below.

III. Analysis of Nonattainment New
Source Review Requirements

The minimum SIP requirements for
NNSR permitting programs for the 2015
8-hour ozone NAAQS are contained in
40 CFR 51.165. These NNSR program
requirements include those promulgated
in the SIP Requirements Rule
implementing the 2015 ozone NAAQS.
The SIP for each ozone nonattainment
area must contain NNSR provisions
that: (1) set major source thresholds for
nitrogen oxides (NOx) and volatile
organic compounds (VOC) pursuant to
40 CFR 51.165(a)(1)(iv)(A)(1)({)—-(iv) and
(2); (2) classify physical changes as a
major source if the change would
constitute a major source by itself
pursuant to 40 CFR
51.165(a)(1)(iv)(A)(3); (3) consider any
significant net emissions increase of
NOx as a significant net emissions
increase for ozone pursuant to 40 CFR
51.165(a)(1)(v)(E); (4) consider any
increase of VOC emissions in extreme
ozone nonattainment areas as significant
net emissions increases and major
modifications for ozone pursuant to 40
CFR 51.165(a)(1)(v)(F); (5) set significant
emissions rates for VOC and NOx as
ozone precursors pursuant to 40 CFR
51.165(a)(1)(x)(A)—(C) and (E); (6)
contain provisions for emissions
reductions credits pursuant to 40 CFR
51.165(a)(3)(ii)(C)(1)—(2); (7) provide
that the requirements applicable to VOC
also apply to NOx pursuant to 40 CFR

51.165(a)(8); (8) set offset ratios for VOC
and NOx pursuant to 40 CFR
51.165(a)(9)(ii)—(iv); and (9) require
public participation procedures
complaint with 40 CFR 51.165(i).

The District’s SIP-approved NNSR
program, established in Rule 432,
“Federal New Source Review (FNSR)”
(amended March 23, 2017) (“Rule 432”),
applies to the construction and
modification of stationary sources,
including major stationary sources in
nonattainment areas under its
jurisdiction.? The only change from the
SIP-approved NNSR program is the
removal of provisions related to
interpollutant trading, due to a recent
court decision that vacated the
interpollutant trading program.> The
District’s submitted SIP revision
includes a compliance demonstration,
consisting of a table listing each of the
2015 ozone NAAQS NNSR SIP
requirements from 40 CFR 51.165 and a
citation to the specific provision of Rule
432 satisfying the requirement. These
documents are available in the docket
for this action. The EPA has reviewed
the demonstration and cited program
elements intended to meet the federal
NNSR requirements and is proposing to
approve the District’s submittal because
the current SIP-approved NNSR
program contains all the SIP
Requirements Rule NNSR program
requirements applicable to the Butte
County nonattainment area as a
Marginal ozone nonattainment area.

IV. Proposed Action and Public
Comment

The EPA is proposing to approve SIP
revisions addressing the NNSR
requirements for the 2015 ozone
NAAQS for the District. In support of
this proposed action, we have
concluded that our approval of Rule 432
would comply with section 110(1) of the
Act because the submittal will not
interfere with continued attainment of
the NAAQS in the District. The EPA has
concluded that the State’s submission
fulfills the 40 CFR 51.1314 revision
requirements and meets the
requirements of CAA section 110 and
the minimum SIP requirements of 40

481 FR 93820 (December 22, 2016), and 83 FR
26222 (June 6, 2018).

5 Sierra Club v. EPA, 21 F.4th 815 (D.C. Cir. 2021)
and 86 FR 37918 (July 19, 2021).

CFR 51.165. If we finalize this action as
proposed, our action will incorporate
submitted Rule 432 into the federally
enforceable SIP and be codified through
revisions to 40 CFR 52.220
(Identification of plan-in part).

We will accept comments from the
public on this proposal until November
16, 2023.

V. Incorporation by Reference

In this rule, the EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
the District’s Rule 432, “Federal New
Source Review (FNSR),” amended on
April 22, 2021, which contains an
NNSR program that meets federal
permitting requirements. The EPA has
made, and will continue to make, these
materials available through https://
www.regulations.gov and in hard copy
at the EPA Region IX Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely proposes to approve state
law as meeting federal requirements and
does not impose additional
requirements beyond those imposed by
state law. For that reason, this proposed
action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 14094 (88 FR
21879, April 11, 2023);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
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under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not subject to Executive Order
13045 (62 FR 19885, April 23, 1997)
because it proposes to approve a state
program;

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Act.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) directs Federal agencies
to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that “no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The air agency did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. EPA did not perform an EJ

analysis and did not consider EJ in this
action. Consideration of EJ is not
required as part of this action, and there
is no information in the record
inconsistent with the stated goal of E.O.
12898 of achieving environmental
justice for people of color, low-income
populations, and Indigenous peoples.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon oxides,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: October 3, 2023.
Martha Guzman Aceves,
Regional Administrator, Region IX.
[FR Doc. 2023-22372 Filed 10-16—23; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R1-ES-2020-0104;
FF09E22000 FXES11130900000 234]

RIN 1018-BC98

Endangered and Threatened Wildlife
and Plants; Removing Phyllostegia
glabra var. lanaiensis From the List of
Endangered or Threatened Plants

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; withdrawal.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), withdraw the
proposal to remove Phyllostegia glabra
var. lanaiensis from the Federal List of
Endangered and Threatened Plants
(List). This withdrawal is based on new
surveys conducted over the past 3 years
since completing the 5-year review for
the species; these surveys have
identified new suitable habitats
comprised of native vegetation within
the former range of P. glabra var.
lanaiensis. Therefore, we determined
that additional information is needed
before concluding that the species is
extinct. With this withdrawal of the
proposal, P. glabra var. lanaiensis will
remain on the List as endangered.
Elsewhere in this issue of the Federal
Register, we publish a final rule
removing 21 species that were part of
our September 30, 2021, proposed rule.
DATES: The proposal to remove P. glabra
var. lanaiensis from the Federal List of
Endangered and Threatened Plants,

which published on September 30, 2021
(86 FR 54298), is withdrawn on October
17, 2023.

ADDRESSES: Relevant documents used in
the preparation of this withdrawal are
available on the internet at https://
www.regulations.gov at Docket No.
FWS-R1-ES-2020-0104.

FOR FURTHER INFORMATION CONTACT: Earl
Campbell, Field Supervisor, Pacific
Islands Fish and Wildlife Office (see
ADDRESSES); telephone 808-792-9400;
facsimile 505-346—-2542. Individuals in
the United States who are deaf,
deafblind, hard of hearing, or have a
speech disability may dial 711 (TTY,
TDD, or TeleBraille) to access
telecommunications relay services.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States.

SUPPLEMENTARY INFORMATION:
Previous Federal Actions

We published a final rule to list
Phyllostegia glabra var. lanaiensis as an
endangered species on September 20,
1991 (56 FR 47686), and P. glabra var.
lanaiensis was included in the Lanai
plant cluster recovery plan in 1995
(USFWS 1995, entire). At the time of
listing, no wild individuals had been
seen since 1914, although there was one
questionable sighting from the 1980s
that was later considered to be P. glabra
var. glabra (USFWS 1995, pp. 31-35;
USFWS 2012, p. 7). Threats included
habitat degradation and herbivory by
feral ungulates, the establishment of
ecosystem-altering invasive plant
species, and the consequences of small
population sizes (low numbers)
(USFWS 1995, p. 56). In 2000,
designation of critical habitat was
considered not prudent for P. glabra var.
lanaiensis because this plant had not
been observed in the wild in over 20
years, and no viable genetic material
was available for recovery efforts (65 FR
82086; December 27, 2000). Two 5-year
status reviews have been completed; the
2012 review (initiated on April 8, 2010;
see 75 FR 17947) recommended surveys
within the historical range and within
suitable habitat on Lanai, with no
change in status. Despite repeated
surveys of historical and suitable habitat
by botanists since 2006, P. glabra var.
lanaiensis has not been found (Plant
Extinction Prevention Program (PEPP)
2012, p. 45; Oppenheimer 2019, in litt.).
In 2012, PEPP reported that P. glabra
var. lanaiensis was likely extinct. The 5-
year status review completed in 2019
(initiated on February 12, 2016; see 81
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FR 7571) recommended delisting due to
extinction.

On September 30, 2021, we published
a proposed rule to remove 23 species,
including P. glabra var. lanaiensis, from
the Federal Lists of Endangered and
Threatened Wildlife and Plants (i.e., to
“delist” the species) due to extinction
(86 FR 54298). At that time, we invited
the public to comment on the proposal.

Elsewhere in this issue of the Federal
Register, we publish a final rule to
remove 21 of the 23 species included in
our September 30, 2021, proposed rule
from the Federal List of Endangered and
Threatened Wildlife. That final rule’s
Summary of Changes from the Proposed
Rule references this rule withdrawing
the proposed delisting of P. glabra var.
lanaiensis.

Supporting Documents

Prior to publishing the proposed
delisting rule (86 FR 54298; September
30, 2021), we conducted a status
assessment for P. glabra var. lanaiensis.
The results of this assessment are
summarized in a species assessment
form, which represents a compilation of
the best scientific and commercial data
available concerning the status of the
species, including the past, present, and
future stressors to this species (Service
2021, entire).

In accordance with our policy,
“Notice of Interagency Cooperative
Policy for Peer Review in Endangered
Species Act Activities,” which was
published on July 1, 1994 (59 FR 34270)
and our August 22, 2016, Director’s
Memorandum ‘‘Peer Review Process,”
we sought the expert opinion of five
appropriate and independent specialists
regarding scientific data and
interpretations contained in the 5-year
review for P. glabra var. lanaiensis. We
sent copies of the 5-year review to the
peer reviewers immediately following
publication of the proposed rule in the
Federal Register (86 FR 54298;
September 30, 2021). The purpose of
such review is to ensure that our
decisions are based on scientifically
sound data, assumptions, and analysis.
We received feedback from one of the
five peer reviewers. We have
incorporated the results of this review,
as appropriate, into the species
assessment form and this document.

Summary of Comments and
Recommendations

In the proposed rule published on
September 30, 2021 (86 FR 54298), we
requested that all interested parties
submit written comments on the
proposal by November 29, 2021. We
also contacted appropriate State
agencies, scientific experts and

organizations, and other interested
parties and invited them to comment on
the proposal. A newspaper notice
inviting the public to provide comments
was published in USA Today on
October 8, 2021. All substantive
information regarding the delisting of P.
glabra var. lanaiensis that was provided
during peer review and the comment
period has been incorporated directly
into this final determination or into our
species assessment form, as appropriate,
or is addressed below.

Peer Review Comments

We reviewed all comments we
received from the peer reviewer for
substantive issues and new information
regarding P. glabra var. lanaiensis. The
peer reviewer provided additional
information and clarifications on results
of surveys, which we incorporated into
the species assessment form and this
document.

Public Comments

We reviewed all public comments
that we received on the proposed rule
(86 FR 54298; September 30, 2021).
While there were many comments that
discussed other species in the proposed
rule, there were no comments that
specifically addressed P. glabra var.
lanaiensis. We did not receive a request
for a public hearing for this species.

Background

A thorough review of the taxonomy,
range and distribution, life history, and
ecology of P. glabra var. lanaiensis is
presented in the species assessment
form (Service 2021, entire) and is briefly
summarized here. Phyllostegia glabra
var. lanaiensis is a short-lived perennial
herb. Flowering cycles, pollination
vectors, seed dispersal agents, longevity,
specific environmental requirements,
and limiting factors of P. glabra var.
lanaiensis remain unknown (USFWS
1995, p. 19; USFWS 2012, p. 7). P.
glabra var. lanaiensis was described as
a variety of P. glabra from specimens
collected from Lanai by Ballieu, Munro,
and Mann and Brigham. It differed from
P. glabra var. glabra in its longer calyx
(the collection of modified leaves that
enclose the petals and other parts of a
flower) (0.3 inches or 10-11
millimeters) and narrowly lanceolate
leaves (Wagner et al. 1990, p. 816). No
taxonomic changes have been made
since the variety was described in 1934.

Historically, P. glabra var. lanaiensis
was known from only two collections
from Lanai, one from the “mountains of
Lanai,” and the other from Kaiholena
Gulch, where it was last collected in
1914 (USFWS 1991, p. 47688; USFWS
1995, pp. 31-35; Wagner 1999, p. 269;

Hawaii Biodiversity and Mapping
Program 2010, entire). A report of this
species from the early 1980s in a gulch
feeding into the back of Maunalei Valley
probably was erroneous and likely P.
glabra var. glabra (USFWS 1995, pp.
31-35; USFWS 2003, p. 1223; Wagner
1999, p. 269). Very little is known of the
preferred habitat or associated species of
P. glabra var. lanaiensis on the island of
Lanai. It has been observed in lowland
wet-mesic forest in gulch bottoms and
sides, often in quite steep areas, in the
same habitat as the endangered Cyanea
gibsonii (also known as Cyanea
macrostegia ssp. gibsonii) (USFWS
1995, p. 23).

Regulatory and Analytical Framework

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations in
title 50 of the Code of Federal
Regulations set forth the procedures for
determining whether a species is an
endangered species or a threatened
species, issuing protective regulations
for threatened species, and designating
critical habitat for endangered and
threatened species. In 2019, jointly with
the National Marine Fisheries Service,
the Service issued a final rule that
revised the regulations in 50 CFR part
424 regarding how we add, remove, and
reclassify endangered and threatened
species and the criteria for designating
listed species’ critical habitat (84 FR
45020; August 27, 2019).

Under the Act (16 U.S.C. 1531 et seq.),
we must review the status of all listed
species at least once every 5 years. We
must delist a species if we determine,
on the basis of the best available
scientific and commercial data, that the
species is neither a threatened species
nor an endangered species. Our
regulations at 50 CFR 424.11(e) identify
three reasons why we might determine
that a listed species is neither an
endangered species nor a threatened
species: (1) The species is extinct; (2)
the species does not meet the definition
of an endangered species or a threatened
species; or (3) the listed entity does not
meet the statutory definition of a
species.

In this document to withdraw the
proposal to delist P. glabra var.
lanaiensis, we use the commonly
understood biological definition of
“extinction” as meaning that no living
individuals of the species remain in
existence. A determination of extinction
will be informed by the best available
information to indicate that no
individuals of the species remain alive,
either in the wild or captivity. This is
in contrast to “functional extinction,”
where individuals of the species remain
alive, but the species is no longer viable
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and/or no reproduction will occur (e.g.,
any remaining females cannot
reproduce, only males remain, etc.).

In our analyses, we attempt to
minimize the possibility of either (1)
prematurely determining that the
species is extinct where individuals
exist but remain undetected, or (2)
assuming the species is extant when
extinction has already occurred. Our
determination of whether the best
available information indicates that the
species is extinct includes an analysis of
the following criteria: detectability of
the species, adequacy of survey efforts,
and time since last detection. All three
criteria take into account applicable
aspects of the species’ life history. Other
lines of evidence may also support the
determination and be included in our
analysis.

In conducting our analysis of whether
P. glabra var. lanaiensis is extinct, we
considered and thoroughly evaluated
the best scientific and commercial data
available. We reviewed the information
available in our files, and other
available published and unpublished
information, including information from
recognized experts; Federal, State, and
Tribal governments; academic
institutions; foreign governments;
private entities; and other members of
the public.

The 5-year reviews of P. glabra var.
lanaiensis contain more detailed
biological information. This supporting
information can be found on the
internet at https://www.regulations.gov
under Docket No. FWS-R1-ES-2020-
0104. The following information
summarizes the analysis for P. glabra
var. lanaiensis.

Summary of Biological Status and
Threats

Information on Detectability, Survey
Effort, and Time Since Last Detection

Species Detectability

Phyllostegia glabra var. lanaiensis is a
short-lived perennial herb. This taxon
differs from the other variety by its
longer calyces and narrowly lanceolate
leaves, suggesting that flowers should be
present in order to confirm
identification. Most congeners (an
organism belonging to the same
taxonomic genus as another organism)
tend to flower year-round, with peak
flowering from April through June,
indicating that it would be easier to
detect and confirm the species during
this time period.

Survey Effort

The PEPP surveys and monitors rare
plant species on Lanai; botanical
surveys are conducted on a rotational

basis, based on the needs for collections
and monitoring. Opportunistic surveys
are also conducted when botanists are
within the known range and suitable
habitat when other work brings them to
that area. No observations of P. glabra
var. lanaiensis have been reported since
1914. By 2012, PEPP determined that
this variety was likely extirpated (PEPP
2012, p. 45), with very little chance of
rediscovery due to the restricted known
range, thorough search effort, and extent
of habitat degradation. However,
botanists were still searching for this
taxon on any surveys in or near its last
known location and other suitable
habitat, including in January 2019
(Oppenheimer 2019, in litt.). In 2021, a
new population for each of two other
endangered plant taxa, Cyanea lobata
ssp. baldwinii and C. gibsonii, were
surprisingly discovered in gulches (deep
ravines), where these species had not
recently been known to occur, in small
pockets of remnant native habitat within
larger disturbed habitat. C. gibsonii is a
known associated species of P. glabra
var. lanaiensis. In January 2022,
additional pockets of remnant native
habitat were discovered on the slopes of
Kaiholena gulch, where P. glabra var.
lanaiensis had previously been known,
and new locations for a third
endangered plant, Pleomele fernaldii,
were discovered. These pockets were
observed from afar during survey efforts
within the gulch bottom, and additional
surveys are needed to identify and
search these pockets within the lowland
wet-mesic forest in this area, as well as
in adjacent gulches.

Time Since Last Detection

All P. glabra identified since 1914
have been determined to be P. glabra
var. glabra, and, therefore, P. glabra var.
lanaiensis has not been detected since
1914.

Analysis

Threats to the species included
habitat degradation and herbivory by
feral ungulates such as axis deer (Axis
axis), the establishment of ecosystem-
altering invasive plant species, and the
consequences of small population sizes.
Historically, much of the native
vegetation on Lanai was altered by early
land practices with the ranching of
cattle and sheep, clearing for pineapple
cultivation, and introduction of other
feral animals such as goats and deer
(USFWS 1990, pp. 38239-38240). While
many of these foreign introduced
animals have been removed from the
island, habitat degradation and
predation due to animals such as axis
deer remain a threat.

Since the 1990s, several species of
exotic plants have become common on
the summit and in the gulches and
valleys of Lanai. Strawberry guava
(Psidium cattleianum) is most common
on the northern end of Lanaihale (the
highest point of the island of Lanai),
firebush (Myrica faya) is most common
on the south end, and manuka
(Leptospermum scoparium) has spread
throughout the island (USFWS 2020, p.
11). Kahili ginger (Hedychium
gardnerianum) is common on some of
the valley floors, as in Kaiholena Gulch,
for instance, while koa haole (Leucaena
leucocephala), lantana (Lantana
camara), and sourbush (Pluchea
carolinensis) also are aggressive
invaders. These weedy plants are more
aggressive than the native species and
more successfully compete for water,
minerals, space, and light. In the drier
areas, broomsedge (Andropogon
virginicus) and Guinea grass
(Megathyrsus maximus) are the
dominant exotic species (USFWS 2020,
p- 11). Not only do these species replace
native plants, but they are a source of
fuel, increasing the potential threat of
fire in the area.

Despite repeated surveys of historical
and suitable habitat by botanists from
2006 through 2019, P. glabra var.
lanaiensis has not been found since
1914 (PEPP 2012, p. 45; Oppenheimer
2019, in litt.). In 2012, PEPP reported
that P. glabra var. lanaiensis was likely
extinct. In 2019, the species was
included on the list of possibly extinct
Hawaiian vascular plant taxa (Wood et
al. 2019, p. 11). Since 2019, however,
new surveys have indicated that several
endangered species have persisted in
small pockets of remnant native forest
within largely degraded habitat. Due to
the presence and location of these
pockets, as well as the associated
species observed to date, we conclude
that additional surveys should be
conducted for this taxon.

Summary of Analysis

At the time of its listing in 1991, P.
glabra var. lanaiensis had not been
detected in over 75 years. Since its last
detection in 1914, botanical surveys
have not detected the species. Available
information indicates that, while there
are currently no known individuals of
the species, suitable habitat consisting
of small patches of native forest on steep
slopes of gulches may provide refuge for
individuals of this taxon. These small
remnant native forest patches,
especially in steeper locations along
slopes of gulches where this taxon had
previously been observed, may offer
some escape from direct feral ungulate
damage when animals cannot traverse
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some small, extremely steep microsites.
Additional surveys are needed for this
taxon before we can conclude it is
extinct. Therefore, we are withdrawing
our proposed rule to remove P. glabra
var. lanaiensis from the List of
Endangered and Threatened Plants.
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The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Martha Williams,

Director, U.S. Fish and Wildlife Service.
[FR Doc. 2023-22376 Filed 10-16—-23; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223
[Docket No. 230802-0182]
RIN 0648-BL87

Endangered and Threatened Wildlife
and Plants; Proposed Protective
Regulations for the Threatened
Banggai Cardinalfish (Pterapogon
Kauderni); Extension of Comment
Period

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: We, NMFS, are extending the
public comment period by 60 days for
our proposed rule to promulgate
protective regulations for the Banggai
cardinalfish (Pterapogon kauderni). The
end of the public comment period is
extended from October 16, 2023, to
December 15, 2023.

DATES: The comment period for the
proposed rule to promulgate protective

regulations for the Banggai cardinalfish
under the Endangered Species Act
(ESA), published on August 15, 2023
(88 FR 55431), is extended from October
16, 2023, to December 15, 2023.
Comments received after December 15,
2023, may not be accepted.

A virtual public hearing on the
proposed rule will be held at a later date
and notice of the date and time of any
such hearing will be published in the
Federal Register not less than 15 days
before the hearing is held.

ADDRESSES: You may submit comments,
identified by NOAA-NMFS—-2023-0099,
by Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal https://
www.regulations.gov and enter NOAA—
NMFS-2023-0099 in the Search box.
Click on the “Comment” icon, complete
the required fields, and enter or attach
your comments.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on https://www.regulations.gov
without change. All Personal Identifying
Information (e.g., name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

We will accept anonymous comments
(enter N/A in the required fields if you
wish to remain anonymous).
Attachments to electronic comments
will be accepted in Microsoft Word,
Excel, or Adobe PDF file formats only.
FOR FURTHER INFORMATION CONTACT:
Celeste Stout, NMFS, Office of Protected
Resources, celeste.stout@noaa.gov, (301)
427-8436; Erin Markin, NMFS, Office of
Protected Resources, erin.markin@
noaa.gov, (301) 427-8416.
SUPPLEMENTARY INFORMATION: On August
15, 2023, NMFS published a proposed
rule to promulgate protective
regulations for the Banggai cardinalfish
under the ESA (88 FR 55431). In that
proposed rule, we also announced a 60-
day public comment period, and an
option to request a public hearing. On
September 27, 2023, we received a letter
requesting a public hearing be held as
well as a 90-day extension to the public
comment period. In response, we are
extending the public comment period
by another 60 days, and are accepting
public comments for the proposed rule
through December 15, 2023. Public
comments can be submitted as
described under ADDRESSES.

Additionally, the date and time of any
public hearing will be published in the
Federal Register not less than 15 days
before the hearing is held.

Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: October 11, 2023.
Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2023-22821 Filed 10-12-23; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 231010-0243]
RIN 0648-BL34

Pacific Island Fisheries; Modification
of Seabird Interaction Mitigation
Measures in the Hawaii Deep-Set
Longline Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes to modify
seabird interaction mitigation measures
to require federally permitted Hawaii
deep-set longline vessels that set fishing
gear from the stern to use a tori line
(bird scaring streamer) in place of the
currently required thawed, blue-dyed
bait and strategic offal (fish, fish parts,
or spent bait) discharge when fishing
above 23° N latitude. This action is
expected to improve the overall efficacy
and operational practicality of required
seabird mitigation measures by reducing
seabird bycatch and creating operational
and administrative efficiency for
fishermen and NMFS.

DATES: NMFS must receive comments
by November 16, 2023.

ADDRESSES: You may submit comments
on this proposed rule, identified by
NOAA-NMFS-2022-0131, by either of
the following methods:

e Electronic Submission: Submit all
electronic comments via the Federal e-
Rulemaking Portal. Go to https://
www.regulations.gov and enter NOAA—
NMFS-2022-0131 in the Search box,
click the “Comment” icon, complete the
required fields, and enter or attach your
comments.


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:celeste.stout@noaa.gov
mailto:erin.markin@noaa.gov
mailto:erin.markin@noaa.gov
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e Mail: Send written comments to
Sarah Malloy, Acting Regional
Administrator, NMFS Pacific Islands
Regional Office (PIRO), 1845 Wasp
Blvd., Bldg. 176, Honolulu, HI 96818.

Instructions: NMFS may not consider
comments sent by any other method, to
any other address or individual, or
received after the end of the comment
period. All comments received are a
part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.), confidential
business information, or otherwise
sensitive information submitted
voluntarily by the sender will be
publicly accessible. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

The Western Pacific Fishery
Management Council and NMFS
prepared a draft environmental
assessment and regulatory impact
review that supports this proposed rule.
The draft environmental assessment is
available at www.regulations.gov, or
from the Council, 1164 Bishop St., Suite
1400, Honolulu, HI 96813, 808-522—
8220, or WWW.WpcounciI.org,

FOR FURTHER INFORMATION CONTACT:
Lynn Rassel, PIRO Sustainable
Fisheries, 808-725-5036.
SUPPLEMENTARY INFORMATION: NMFS and
the Western Pacific Fishery
Management Council (Council) manage
the Hawaii deep-set longline fishery
under the Fishery Ecosystem Plan for
Pelagic Fisheries of the Western Pacific
(FEP). The implementing Federal
regulations for this fishery include a
suite of conservation and management
requirements. Since 1994, the NMFS
Pacific Islands Regional Office Observer
Program has monitored seabird
interactions in the Hawaii longline
fisheries. In response to large numbers
of seabird interactions, NMFS
implemented a suite of seabird
mitigation requirements in 2001. The
current seabird requirements, including
the use of thawed, blue-dyed bait and
strategic offal discharge, began in 2002
(67 FR 34408, May 14, 2002) and were
revised in 2005 (70 FR 75075, December
19, 2005). These requirements resulted
in the reduction of seabird interactions
by 70-90 percent. However, seabird
interactions in the Hawaii longline
fisheries gradually increased in the
subsequent years, with significant
increases in black-footed albatross
interactions in the deep-set fishery since
2015.

In 2017, the Council held a workshop
to explore the cause of the increasing

interactions with black-footed albatross.
The workshop suggested that a positive
(warm) Pacific Decadal Oscillation, with
its cooler sea surface in the western
Pacific and stronger westerly winds,
may increase the overlap of fishing
effort and black-footed albatross
foraging grounds, leading to more
seabird interactions in the fishery. In
2018, the Council held a follow-up
workshop to review seabird mitigation
requirements and identify research
needed to inform potential future
requirements to reduce interactions
with seabirds. That workshop identified
certain mitigation measures, including
tori lines, as a high priority for further
research and development due to their
potential to provide an effective
alternative to blue-dyed bait.

Resulting cooperative research by the
Council, the Hawaii Longline
Association (HLA), NMFS Pacific
Islands Fisheries Science Center
(PIFSC), and NMFS Pacific Islands
Regional Office in 2019-2021
demonstrated that when tori lines are
employed in lieu of blue-dyed bait and
strategic offal discharge on deep-set
longline vessels that set from the stern,
albatross attempts are 1.5 times less
likely, contacts are 4 times less likely,
and captures are 14 times less likely.
Furthermore, there is inconclusive
evidence that the existing strategic offal
discharge requirements reduce seabird
interaction risk, and the requirement is
associated with heavy administrative
burdens to the Pacific Islands Region
Observer Program and NOAA Office of
Law Enforcement. Similarly, use of
blue-dyed bait is burdensome due to the
amount of time required to thaw and
dye the bait, thawed bait loss from
hooks, vessel maintenance costs related
to using vats of blue dye, and the
administrative burden to monitor and
enforce consistent application of blue
dye. We note that this proposed action
would only modify seabird mitigation
requirements for the Hawaii deep-set
fishery; however, research on mitigation
measures is currently underway in the
Hawaii shallow-set fishery.

At its 189th meeting in December
2021, the Council recommended
replacing thawed, blue-dyed bait and
strategic offal discharge requirements
for stern-setting deep-set longline
vessels with a new requirement to use
a tori line that meets certain design and
material specifications. In lieu of a
regulatory requirement to strategically
discharge offal, the Council
recommended implementing best
practices training on offal management
as part of the required annual protected
species workshop.

Pursuant to the Council’s
recommendations, NMFS proposes to
require deep-set longline vessels that
stern-set to employ a tori line system
instead of using thawed, blue-dyed bait
and strategic offal discharge when
fishing north of 23° N latitude. These
measures would modify the
requirements implemented at 50 CFR
665.815. NMFS also proposes to require
that vessels deploy a tori line system
that meets required material, length, and
position specifications prior to the first
hook being set.

All Hawaii longline vessels would
continue to be required to follow other
existing seabird handling and release
requirements at 50 CFR 665.815(b) and
(c) to maximize the chances of post-
release survival of seabirds that are
caught alive, and to be certified for the
completion of an annual protected
species workshop conducted by NMFS
(50 CFR 665.814). All other measures
applicable to longline fisheries under
the FEP would remain unchanged. This
proposed rule and any related tori line
design guidelines would also be
consistent with seabird mitigation
requirements set forth by the Western
and Central Pacific Fisheries
Commission (WCPFC) and the Inter-
American Tropical Tuna Commission
(IATTC) (see, https://www.iattc.org/
PDFFiles/Resolutions/IATTC/ English/
C-11-02-Active_Seabirds.pdf and
www.wcpfc.int/doc/wcepfc15-2018-dp16/
seabird-interaction-mitigation-
amendment-cmm-2017-06).

The proposed rule would also make
housekeeping changes at 50 CFR
665.802 to clarify prohibitions for
vessels with Hawaii longline limited
access permits. Specifically, the
proposed rule would improve
descriptions of which vessels the
prohibitions apply to. The proposed
rule would also correct the omission of
a prohibition for side-setting (setting the
mainline from the port or starboard side
of the vessel at least one meter from the
stern) without a bird curtain and
weighted branch lines.

NMFS will consider public comments
on this proposed rule and will
announce the final rule in the Federal
Register. NMFS must receive comments
on this proposed action by the date
provided in the DATES heading. NMFS
may not consider comments postmarked
or otherwise transmitted after that date.
Regardless of the final rule, all other
existing management measures would
continue to apply in the longline
fisheries.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Fishery


http://www.wcpfc.int/doc/wcpfc15-2018-dp16/seabird-interaction-mitigation-amendment-cmm-2017-06
http://www.wcpfc.int/doc/wcpfc15-2018-dp16/seabird-interaction-mitigation-amendment-cmm-2017-06
http://www.wcpfc.int/doc/wcpfc15-2018-dp16/seabird-interaction-mitigation-amendment-cmm-2017-06
https://www.iattc.org/PDFFiles/Resolutions/IATTC/_English/C-11-02-Active_Seabirds.pdf
https://www.iattc.org/PDFFiles/Resolutions/IATTC/_English/C-11-02-Active_Seabirds.pdf
https://www.iattc.org/PDFFiles/Resolutions/IATTC/_English/C-11-02-Active_Seabirds.pdf
http://www.regulations.gov
http://www.regulations.gov
http://www.wpcouncil.org
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Conservation and Management Act
(Magnuson-Stevens Act), the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with the FEP, other provisions of the
Magnuson-Stevens Act, and other
applicable law, subject to further
consideration after public comment.

Certification of Finding of No
Significant Impact on Substantial
Number of Small Entities

The Chief Counsel for Regulation for
the Department of Commerce has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this proposed rule,
if adopted, would not have a significant
economic impact on a substantial
number of small entities.

The proposed rule would modify
seabird interaction mitigation measures
to require Hawaii deep-set longline
fishing vessels that set fishing gear from
the stern to use a tori line (bird scaring
streamer) with associated tori line
design and material specifications in
place of the current thawed, blue-dyed
bait and strategic offal (fish, fish parts,
or spent bait) discharge requirements
when fishing north of 23° N latitude. In
lieu of the existing strategic offal
discharge requirement, best practices on
offal management would become part of
the already required annual protected
species workshop conducted by NMFS
for longline vessel owners and
operators. In this workshop, vessel
owners and operators receive training
on interaction mitigation techniques for
sea turtles, seabirds, marine mammals,
and other protected species. Such best
practices for offal management include,
among others, discharging offal from the
opposite side of the vessel from where
gear is being hauled while seabirds are
actively pursuing the baited hooks. This
action, together with best practices
training, is expected to improve the
overall efficacy and operational
practicality of required seabird
mitigation measures while reducing
seabird bycatch.

Under the proposed action, fishery
participants who currently use blue-
dyed bait while stern-setting when
fishing north of 23° N latitude would be
required to either use tori lines or
switch to side-setting. Many deep-set
longline fishery participants perceive
meeting the current blue-dyed bait
requirement as burdensome and have
expressed interest in using tori lines
instead. A small portion of participants
may initially favor blue-dyed bait over
tori lines due to its familiarity and
perceived uncertainty associated with a
new measure. Hawaii longline vessel
design does not allow a vessel to easily

convert between stern-setting and side-
setting without considerable and costly
modifications. Vessels that side-set
fishing gear make up a small proportion
of the Hawaii longline fisheries and are
already required by regulations at 50
CFR 665.815(a)(1)(vii) to, among other
mitigation measures, deploy a bird
curtain with streamers that operate
similarly to a tori line used in stern-
setting. For all of these reasons, NMFS
expects that most of the stern-setting
vessels will switch to tori lines if they
have not already, rather than continuing
to use blue-dyed bait or convert to side-
setting.

Each tori line is expected to cost
roughly $350 (inclusive of materials and
labor), and a tori pole constructed of
marine-grade stainless steel is expected
to cost approximately $375 (inclusive of
materials and labor). Tori lines meeting
the required design specifications are
not currently sold commercially but can
be assembled by vessel operators and
crew using materials available for
purchase from local retailers or online.
Although NMFS expects that tori lines
may need to be replaced once every few
years, the tori pole would likely last
longer, given its construction using
marine grade stainless steel and the use
of a break-away point for the tori line
that should also protect the pole from
breaking. Deep-set longline vessels
would be required to have two tori lines
onboard at the start of every trip, so the
initial cost per vessel would be $1,075
(one tori pole and two tori lines), with
a recurring cost of $375 to replace a tori
line once every few years. Using 2021
cost and revenue information, the initial
cost of outfitting a deep-set longline
vessel with tori lines represents
approximately 0.1 percent of the annual
revenue, and approximately 3.5 percent
of gear cost. However, compliance costs
associated with tori line requirements
would be partially offset by the removal
of the blue-dyed bait requirement at an
estimated $334 per year per vessel.

Removing the offal discharge
requirement would alleviate fishery
participants’ burden of retaining offal
from the haul to discharge during the
set. The recommended best practice of
discharging offal from the opposite side
of the vessel from where gear is being
hauled while seabirds are actively
pursuing the baited hooks, rather than
when they are simply present, removes
fishery participants’ burden of
strategically discharging at unnecessary
times. These best practices are closely in
line with current fishing operations, as
well as how they would occur in the
absence of the current discharge
requirement.

For Regulatory Flexibility Act (RFA)
purposes only, NMFS has established a
small business size standard for
businesses, including their affiliates,
whose primary industry is commercial
fishing (see 50 CFR 200.2). A business
primarily engaged in commercial finfish
fishing (NAICS code 114111) is
classified as a small business if it is
independently owned and operated, is
not dominant in its field of operation,
and has combined annual receipts not
in excess of $11 million for all its
affiliated operations worldwide. The
proposed action would apply to the
Hawaii deep-set longline fishermen who
stern-set when fishing north of 23° N
latitude. Based on available information
and using individual vessels as proxies
for individual businesses, NMFS has
determined that all affected entities are
small entities (i.e., they are engaged in
the business of fish harvesting, are
independently-owned or operated, and
are not dominant in their field of
operation). In 2021, active deep-set
longline vessels averaged $743,151 in
revenue and gross receipts did not
exceed $11 million. There would be no
disproportionate economic impacts
between large and small entities.
Furthermore, there would be no
disproportionate economic impacts on
the relevant vessels based on gear, home
port, or vessel length. The Hawaii-based
longline fisheries are managed under a
single limited access fishery with a
maximum of 164 vessel permits; it
consists of a deep-set component that
targets bigeye tuna and a shallow-set
component that targets swordfish. The
number of vessels participating in the
deep-set longline fishery each year from
2019-2021 varied from 146 to 149. In
2021, 146 of these vessels made about
1,679 deep-set trips and almost 22,074
sets during these trips.

For the reasons above, the proposed
action is not expected to have a
significant economic impact on a
substantial number of small entities,
either through a significant loss in
landings or expenses incurred. As such,
an initial regulatory flexibility analysis
is not required and none has been
prepared.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

This proposed rule does not contain
a collection-of-information requirement
and thus requires no review under the
Paperwork Reduction Act.

List of Subjects in 50 CFR Part 665

Fisheries, Fishing, Hawaii, Longline,
seabird mitigation, Pacific Islands,
Western Pacific.
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Dated: October 11, 2023.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS proposes to amend 50
CFR part 665 as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

m 1. The authority citation for 50 CFR
part 665 continues to read as follows:

Authority: 16 U.S.C. 1801, et seq.

m 2. Amend § 665.802 by revising
paragraph (z), adding paragraph (11), and
revising paragraphs (mm) through (qq)
to read as follows:

§665.802 Prohibitions.
* * * * *

(z) Fail to fish in accordance with the
seabird take mitigation techniques set
forth at §§665.815(a) when operating a
vessel registered for use under a Hawaii

longline limited access permit.
* * * * *

(11) Fail to use weighted branch lines
or a bird curtain that meets the
specifications of 50 CFR 665.815(a)(1)(i)
through(vii) when operating a side-
setting vessel that is registered for use
under a Hawaii longline limited access
permit, when making deep-sets or
shallow-sets north of 23° N lat., or
shallow-sets south of 23° N lat. in
violation of §665.815(a)(1).

(mm) Fail to use a line shooter with
weighted branch lines to set the main
longline, and fail to use a tori line
system prior to the first hook being set
that meets the specifications of 50 CFR
665.815(a)(3)(i)(A) through (E) when
operating a stern-setting vessel that is
registered for use under a Hawaii
longline limited access permit and
equipped with monofilament main
longline, when making deep-sets north
of 23° N lat. in violation of
§665.815(a)(3).

(nn) Fail to employ basket-style
longline gear such that the mainline is
deployed slack when operating a vessel
registered for use under a Hawaii
longline limited access permit north of
23° N lat., in violation of § 665.815(a)(4).

(0o0) Fail to maintain and use blue dye
to prepare thawed bait when operating
a stern-setting vessel registered for use
under a Hawaii longline limited access
permit when making shallow-sets, in
violation of § 665.815(a)(2)(vi) through
(vii).

(pp) Fail to retain, handle, and
discharge fish, fish parts, and spent bait,
strategically when operating a stern-
setting vessel registered for use under a

Hawaii longline limited access permit
when making shallow-sets, in violation
of § 665.815(a)(2)(i) through (iv).

(qq) Fail to begin the deployment of
longline gear at least 1 hour after local
sunset or fail to complete the setting
process before local sunrise from a
stern-setting vessel registered for use
under a Hawaii longline limited access
permit while shallow-setting, in
violation of § 665.815(a)(2)(v).

* * * * *

m 3. Amend § 665.815 by revising (a)
introductory text; (a)(2) introductory
paragraph, paragraphs (a)(2)(v) and
(viii); and (a)(3), to read as follows:

§665.815 Pelagic longline seabird
mitigation measures.

(a) Seabird mitigation techniques.
When deep-setting or shallow-setting
north of 23° N lat. or shallow-setting
south of 23° N lat., owners and
operators of vessels registered for use
under a Hawaii longline limited access
permit, must either side-set according to
paragraph (a)(1) of this section, or fish
in accordance with paragraphs (a)(2)
through (4), as applicable, of this
section.

* * * * *

(2) Alternative to side-setting when
shallow-setting. Owners and operators
of vessels engaged in shallow-setting
that do not side-set must do the
following:

* * * * *

(v) Begin the deployment of longline
gear at least 1 hour after local sunset
and complete the deployment no later
than local sunrise, using only the
minimum vessel lights to conform with
navigation rules and best safety

practices;
* * * * *

(viii) Follow the requirements in
paragraphs (a)(4) of this section, as
applicable.

(3) Alternative to side-setting when
deep-setting. Owners and operators of
vessels engaged in deep-setting using a
monofilament main longline north of
23° N lat. that do not side-set must do
the following:

(i) Employ a tori line system, prior to
the first hook being set, that meets the
following specifications:

(A) Length and material. The tori line
must have an aerial section with a
minimum length of 50 m (164 ft) and be
made of ultra-high molecular weight
polyethylene, or other NMFS-approved
material that is light-weight, water
resistant, low stretch, and floats in
water. The tori line must have a drag
section made of a 6 millimeters or larger
braided material that is water resistant
and floats in water. Monofilament nylon

is prohibited for use in the aerial or drag
sections of the tori line. The tori line
must have a minimum total length of
100 m (328 ft).

(B) Streamer configuration. The aerial
section of the tori line must have light-
weight material (hereafter referred to as
(streamers) that are attached to the aerial
section at intervals less than 1 m (3.3 ft)
apart. Each streamer must have a length
of at least 30 cm (11.8 in) from its
attachment point to the tori line so that
it hangs and moves freely/flutters in the
wind. Where a single streamer is either
threaded through or tied to the tori line,
each length must measure at least 30 cm
(11. in). Streamers are not required for
the last 20 m (65.6 ft) of the aerial
section to minimize entanglements with
buoys and fishing gear.

(C) Number. Two tori lines meeting
the specifications in paragraphs
(a)(3)(1)(A) and (a)(3)(1)(B) of this section
must be present on the vessel at the start
of every trip.

(D) Attachment point and material.
The aerial section of the tori line must
be attached to the vessel or a fixed
structure on the vessel made of rigid
material. A weak link must be placed
between the tori line and the point of
attachment so that the tori line will
break away from the point of attachment
if gear entanglement creates tension on
the tori line. The attachment point must
have a minimum height of 5 m (16.4 ft)
above the water when the attachment
point is located within 2 m (6.6 ft) of the
vessel stern. When the attachment point
is more than 2 m (6.6 ft) from the stern,
the attachment point height must be
increased by 0.5 m (1.6 ft) for every 5
m (16.4 ft) distance from the stern.

(E) Attachment point height
exemption. If the structure used to
attach the tori line breaks during a trip,
the operator may use an alternative
attachment point at the highest possible
point on the vessel that is lower than
the height specified in paragraph
(a)(3)(1)(D) of this section to continue
fishing north of 23° N lat. The
exemption is only valid during the trip
in which the structure broke.

(ii) Employ a line shooter; and

(iii) Attach a weight of at least 45 g
(1.6 oz) to each branch line within 1 m
(3.3 ft) of the hook.

(4) Basket-style longline gear
requirement. When using basket-style
longline gear north of 23° N lat., owners
and operators of vessels that do not
side-set must ensure that the main
longline is deployed slack to maximize
its sink rate.

* * * * *
[FR Doc. 2023—-22799 Filed 10—-16-23; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Pacific Northwest National Scenic Trail
Advisory Council

AGENCY: Forest Service, Agriculture
(USDA).
ACTION: Notice of meeting.

SUMMARY: The Pacific Northwest
National Scenic Trail Advisory Council
(PNT) will hold a public meeting
according to the details shown below.
The Council is authorized under the
National Trails System Act (the Act) and
operates in compliance with the Federal
Advisory Committee Act (FACA). The
purpose of the Council is to advise and
make recommendations to the Secretary
of Agriculture, through the Chief of the
Forest Service, on matters relating to the
Pacific Northwest National Scenic Trail
as described in the Act.

DATES: A virtual half-day meeting will
be held on November 2, 2023, 08:30
a.m.—12:00 p.m., Pacific Daylight Time.

Written and Oral Comments: Anyone
wishing to provide virtual oral
comments must pre-register by 11:59
p.m. Pacific Daylight Time on October
27, 2023. Written public comments will
be accepted by 11:59 p.m. Pacific
Daylight Time on October 27, 2023.
Comments submitted after this date will
be provided to the Forest Service, but
the Council may not have adequate time
to consider those comments prior to the
meeting.

All council meetings are subject to
cancellation. For status of the meeting
prior to attendance, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

ADDRESSES: This meeting will be held
virtually via the Zoom app or the
internet using the link posted on the
PNT Advisory Council Meetings web
page: https://www.fs.usda.gov/detail/
pnt/working-together/advisory-
committees/?cid=fseprd505622.

The public may also join virtually via
the Zoom app or the internet using the
link posted above. Council information
and meeting details can be found at the
following website: https://
www.fs.usda.gov/detail/pnt/working-
together/advisory-committees/
Pcid=fseprd505622 or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

Written Comments: Written comments
must be sent by email to
richard.pringle@usda.gov or via mail
(i.e., postmarked) to Rick Pringle, 1220
Southwest Third Avenue, Suite 1700,
Portland, Oregon 97204. The Forest
Service strongly prefers comments be
submitted electronically.

Oral Comments: Persons or
organizations wishing to make oral
comments must pre-register by 11:59
p-m. Pacific Daylight Time, October 27,
2023, and speakers can only register for
one speaking slot. Oral comments must
be sent by email to richard.pringle@
usda.gov or via mail (i.e., postmarked)
to Rick Pringle, 1220 Southwest Third
Avenue, Suite 1700, Portland, Oregon
97204.

FOR FURTHER INFORMATION CONTACT: Rick
Pringle, Designated Federal Officer
(DFO), by phone at 503—808-2401 or
email at richard.pringle@usda.gov.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to:

1. Approve meeting minutes;

2. Provide information about the
status of the comprehensive plan for the
Pacific Northwest National Scenic Trail;

3. Discuss and identify future PNT
advisory council activity; and

4. Schedule the next meeting.

The agenda will include time for
individuals to make oral statements of
three minutes or less. Individuals
wishing to make an oral statement
should make a request in writing at least
three days prior to the meeting date to
be scheduled on the agenda. Written
comments may be submitted to the
Forest Service up to 14 days after the
meeting date listed under DATES.

Please contact the person listed under
FOR FURTHER INFORMATION CONTACT, by
or before the deadline, for all questions
related to the meeting. All comments,
including names and addresses when
provided, are placed in the record and
are available for public inspection and
copying. The public may inspect
comments received upon request.

Meeting Accommodations: The
meeting location is compliant with the
Americans with Disabilities Act, and the
USDA provides reasonable
accommodation to individuals with
disabilities where appropriate. If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpretation, assistive listening
devices, or other reasonable
accommodation to the person listed
under the FOR FURTHER INFORMATION
CONTACT section, or contact USDA’s
TARGET Center at (202) 720-2600
(voice and TTY) or USDA through the
Federal Relay Service at (800) 877—8339.
Additionally, program information may
be made available in languages other
than English.

USDA programs are prohibited from
discriminating based on race, color,
national origin, religion, sex, gender
identity (including gender expression),
sexual orientation, disability, age,
marital status, family/parental status,
income derived from a public assistance
program, political beliefs, or reprisal or
retaliation for prior civil rights activity,
in any program or activity conducted or
funded by USDA (not all bases apply to
all programs). Remedies and complaint
filing deadlines vary by program or
incident.

Equal opportunity practices in
accordance with USDA'’s policies will
be followed in all appointments to the
Council. To ensure that the
recommendations of the Council have
taken in account the needs of the
diverse groups served by USDA,
membership shall include to the extent
possible, individuals with demonstrated
ability to represent minorities, women,
and persons with disabilities. USDA is
an equal opportunity provider,
employer, and lender.

Dated: October 10, 2023.

Cikena Reid,

USDA Committee Management Officer.
[FR Doc. 202322868 Filed 10-16-23; 8:45 am)]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Forestry Research Advisory
Committee

AGENCY: Forest Service, Agriculture
(USDA).
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ACTION: Notice of meeting.

SUMMARY: The Forestry Research
Advisory Committee (FRAC) will hold a
public meeting according to the details
shown below. The Committee is
authorized under the Agriculture and
Food Act of 1981 (the Act) and operates
in compliance with the Federal
Advisory Committee Act (FACA). The
purpose of this Committee is to make
recommendations to and advise the
Secretary of Agriculture on forestry
research. The Agriculture and Food Act
directs the Secretary to appoint the
FRAC which advises on how to
efficiently accomplish the purposes of
the McIntire-Stennis Act of 1962. The
FRAC focuses on developing and
utilizing the Nation’s forest resources,
forestry schools, and forest industries.
FRAC recommendations support states
in carrying out a program of forestry
research through land-grant colleges or
agricultural experiment stations and
other state-supported colleges and
universities that offer graduate training
in forestry. The FRAC also provides
advice related to the Forest Service
research program which is authorized
by the Forest and Rangeland Renewable
Resources Research Act of 1978.

DATES: An in-person meeting will be
held on November 15, 2023, and
November 16, 2023, 8:00 a.m.—4:00 p.m.
Eastern Standard Time (EST).

Written and Oral Comments: Anyone
wishing to provide oral comments must
pre-register by 11:59 p.m. EST on
November 10, 2023. Written public
comments will be accepted by 11:59
p.m. EST on November 10, 2023.
Comments submitted after this date will
be provided to the Forest Service, but
the Committee may not have adequate
time to consider those comments prior
to the meeting.

All committee meetings are subject to
cancellation. For status of the meeting
prior to attendance, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

ADDRESSES: This meeting will be held in
person at the USDA Forest Service,
Sidney R. Yates Building, 201 14th
Street SW, Washington, DC 20250 in the
Yates Training Room. Committee
information and meeting details can be
found at the following website: https://
www.fs.usda.gov/research/about/frac or
by contacting the person listed under
FOR FURTHER INFORMATION CONTACT.
Written Comments: Written comments
must be sent by email to
arthur.a.duggan@usda.gov or via mail to
David Lytle, Research and Development
2NW, USDA Forest Service, 201 14th
Street SW, Washington, DC 20250. The

Forest Service strongly prefers
comments be submitted electronically.
Oral Comments: Persons or
organizations wishing to make oral
comments must pre-register by 11:59
p-m. EST November 10, 2023, and
speakers can only register for one
speaking slot. Oral comments must be
sent by email to arthur.a.duggan@
usda.gov or via mail to David Lytle,
Research and Development 2NW, USDA
Forest Service, 201 14th Street SW,
Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT:
Arthur Duggan, Jr., Science Quality
Services Program Manager, by phone at
510-542-0081 or email at
arthur.a.duggan@usda.gov.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to:

1. Discuss the current purpose of the
Committee;

2. Discuss questions Federal forestry
researchers are attempting to address
and how they are addressing them; and

3. Identify topics for future meetings.

The agenda will include time for
individuals to make oral statements of
three minutes or less. Individuals
wishing to make an oral statement
should make a request in writing at least
three days prior to the meeting date to
be scheduled on the agenda. Written
comments may be submitted to the
Forest Service up to 14 days after the
meeting date listed under DATES.

Please contact the person listed under
FOR FURTHER INFORMATION CONTACT, by
or before the deadline, for all questions
related to the meeting. All comments,
including names and addresses when
provided, are placed in the record and
are available for public inspection and
copying. The public may inspect
comments received upon request.

Meeting Accommodations: The
meeting location is compliant with the
Americans with Disabilities Act, and the
USDA provides reasonable
accommodation to individuals with
disabilities where appropriate. If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpretation, assistive listening
devices, or other reasonable
accommodation to the person listed
under the FOR FURTHER INFORMATION
CONTACT section, or contact USDA’s
TARGET Center at (202) 720-2600
(voice and TTY) or USDA through the
Federal Relay Service at (800) 877—8339.
Additionally, program information may
be made available in languages other
than English.

USDA programs are prohibited from
discriminating based on race, color,
national origin, religion, sex, gender

identity (including gender expression),
sexual orientation, disability, age,
marital status, family/parental status,
income derived from a public assistance
program, political beliefs, or reprisal or
retaliation for prior civil rights activity,
in any program or activity conducted or
funded by USDA (not all bases apply to
all programs). Remedies and complaint
filing deadlines vary by program or
incident.

Equal opportunity practices in
accordance with USDA’s policies will
be followed in all appointments to the
Committee. To ensure that the
recommendations of the Committee
have taken into account the needs of the
diverse groups served by USDA,
membership shall include to the extent
possible individuals with demonstrated
ability to represent minorities, women,
and persons with disabilities. USDA is
an equal opportunity provider,
employer, and lender.

Dated: October 10, 2023.
Cikena Reid,
USDA Committee Management Officer.
[FR Doc. 2023-22867 Filed 10-16—23; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service
[Docket No. RUS—23-Telecom-0012]

60-Day Notice of Proposed Information
Collection: Electric System Emergency
Restoration Plan; OMB Control No.:
0572-0140

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
United States Department of Agriculture
(USDA), Rural Utilities Service (RUS)
announces its’ intention to request an
extension of a currently approved
information collection and invites
comments on this information
collection.

DATES: Comments on this notice must be
received by December 18, 2023 to be
assured of consideration.

ADDRESSES: Comments may be
submitted by the Federal eRulemaking
Portal: Go to http://www.regulations.gov
and, in the “Search Field” box, labeled
“Search for dockets and documents on
agency actions,” enter the following
docket number: (RUS—-23-Telecom—
0012), and click “Search.” To submit
public comments, select the “Comment”
button. Before inputting your
comments, you may also review the
“Commenter’s Checklist” (optional).
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Insert your comments under the
“Comment” title, click “Browse” to
attach files (if applicable). Input your
email address and select an identity
category then click “Submit Comment.”
Information on using Regulations.gov,
including instructions for accessing
documents, submitting comments, and
viewing the docket after the close of the
comment period, is available through
the site’s “FAQ” link.

FOR FURTHER INFORMATION CONTACT:
Crystal Pemberton, Management
Analyst, Branch 1, Rural Development
Innovation Center—Regulations
Management Division, United States
Department of Agriculture, 1400
Independence Avenue SW, South
Building, Washington, DC 20250-1522.
Telephone: (202) 260-8621. Email:
Crystal.Pemberton@usda.gov.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR part 1320)
implementing provisions of the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) requires that interested
members of the public and affected
agencies have an opportunity to
comment on information collection and
recordkeeping activities (see, 5 CFR
1320.8(d)). This notice identifies the
following information collection that
RUS is submitting to OMB as extension
to an existing collection with Agency
adjustment.

Title: Electric System Emergency
Restoration Plan.

OMB Control Number: 0572—-0140.

Expiration Date of Approval: March
31, 2024.

Type of Request: Extension of a
currently approved information
collection.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .5 hour per
response.

Respondents: Not-for-profit
institutions.

Estimated Number of Respondents:
41.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 20.5 hours.

Abstract: USDA Rural Development
administers rural utilities programs
through the Rural Utilities Service
(Agency). The Agency manages loan
programs in accordance with the Rural
Electrification Act (RE Act) of 1936, 7
U.S.C. 901 et seq., as amended. One of
the Agency’s main objectives is to
safeguard loan security. An important
part of safeguarding loan security is to
make sure Agency financed facilities are
utilized responsibly, adequately

operated, and maintained. Accordingly,
RUS borrowers have a duty to RUS to
maintain their respective systems. In
performing this duty, borrowers further
the purposes of the RE Act while also
preserving the value of electric systems
to serve as collateral for repayment of
RUS assistance.

A substantial portion of the electric
infrastructure of the United States
resides in rural America and is
maintained by rural Americans. RUS is
uniquely coupled with the electric
infrastructure of rural America and its
electric borrowers serving rural
America. To ensure that the electric
infrastructure in rural America is
adequately protected, electric borrowers
conduct a Vulnerability and Risk
Assessment (VRA) of their respective
systems and utilize the results of this
assessment to enhance an existing
Emergency Restoration Plan (ERP) or to
create an ERP. The VRA is utilized to
identify specific assets and
infrastructure owned or served by the
electric utility, to determine the
criticality and the risk level associated
with the assets and infrastructure
including a risk versus cost analysis, to
identify threats and vulnerabilities, if
present, to review existing mitigation
procedures and to assist in the
development of new and additional
mitigating procedures, if necessary. The
ERP provides written procedures
detailing response and restoration
efforts in the event of a major system
outage resulting from a natural or man-
made disaster. The annual exercise of
the ERP ensures operability and
employee competency and serves to
identify and correct deficiencies in the
existing ERP. The exercise may be
implemented individually by a single
borrower, or by an individual borrower
as a participant in a multi-party (to
include utilities, government agencies
and other participants or combination
thereof) tabletop execution or actual
implementation of the ERP.

Electric borrowers maintain ERPs as
part of prudent utilities practices. These
ERPs are essential to continuous
operation of the electric systems. Each
electric applicant provides RUS with a
written self-certification letter form that
an ERP exists for the system and that an
initial VRA has been performed as part
of the application process.

Comments are invited on:

(a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(b) the accuracy of the agency’s
estimate of the burden of the collection

of information including the validity of
the methodology and assumptions used;

(c) ways to enhance the quality, utility
and clarity of the information to be
collected; and

(d) ways to minimize the burden of
the collection of information on
respondents, including through the use
of appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. All responses
to this notice will be summarized and
included in the request for OMB
approval. All comments will become a
matter of public record.

Copies of this information collection
can be obtained from Crystal Pemberton,
Rural Development Innovation Center—
Regulations Management Division, at
(202) 260-8621. Email:
Crystal.Pemberton@usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Andrew Berke,

Administrator, Rural Utilities Service.
[FR Doc. 2023-22839 Filed 10-16-23; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE
Census Bureau

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Generic Clearance for
Internet Panel Pretesting and
Qualitative Survey Methods Testing

AGENCY: Census Bureau, Department of
Commerce.

ACTION: Notice of information collection,
request for comment.

SUMMARY: The Department of
Commerce, in accordance with the
Paperwork Reduction Act (PRA) of
1995, invites the general public and
other Federal agencies to comment on
proposed, and continuing information
collections, which helps us assess the
impact of our information collection
requirements and minimize the public’s
reporting burden. The purpose of this
notice is to allow for 60 days of public
comment on the proposed extension of
the Generic Clearance for Internet Panel
Pretesting and Qualitative Survey
Methods Testing, prior to the
submission of the information collection
request (ICR) to OMB for approval.

DATES: To ensure consideration,
comments regarding this proposed
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information collection must be received
on or before December 18, 2023.
ADDRESSES: Interested persons are
invited to submit written comments by
email to adrm.pra@census.gov. Please
reference OMB Control Number 0607—
0978 in the subject line of your
comments. You may also submit
comments, identified by Docket Number
USBC-2023-0002, to the Federal e-
Rulemaking Portal: http://
www.regulations.gov. All comments
received are part of the public record.
No comments will be posted to http://
www.regulations.gov for public viewing
until after the comment period has
closed. Comments will generally be
posted without change. All Personally
Identifiable Information (for example,
name and address) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information. You may submit
attachments to electronic comments in
Microsoft Word, Excel, or Adobe PDF
file formats.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
specific questions related to collection
activities should be directed to Aleia
Clark Fobia, U.S. Census Bureau, 4600
Silver Hill Road, Center for Behavioral
Science Methods, Washington, DC
20233 or by calling 202-893-4091.
SUPPLEMENTARY INFORMATION:

1. Abstract

The Census Bureau is committed to
conducting research in a cost-efficient
manner. The U.S. Census Bureau plans
to request an extension of the current
OMB approval to conduct a series of
medium-scale internet-based tests, as a
cost-efficient method of testing
questions and contact strategies over the
internet through different types of
samples. Using internet panel
pretesting, we can answer some research
questions more thoroughly than in the
small-scale testing, but less expensively
than in the large-scale field test.

This research program will be used by
the Census Bureau and survey sponsors
to test alternative contact methods,
including emails and text messages,
improve online questionnaires and
procedures, reduce respondent burden,
and ultimately increase the quality of
data collected in the censuses and
surveys. We will use the clearance to
conduct experimental pretesting of
decennial and demographic census and
survey questionnaires prior to fielding
them as well as communications and/or
marketing strategies and data
dissemination tools for the Census

Bureau. The primary method of
identifying measurement problems with
the questionnaire or survey procedure is
split panel tests. This will encompass
both methodological and subject matter
research questions that can be tested on
a medium-scale internet panel.

This research program will also be
used by the Census Bureau for remote
usability testing of electronic interfaces
and to perform other qualitative
analyses such as respondent debriefings.
An advantage of using remote, medium-
scale testing is that participants can test
products at their convenience using
their own equipment, as opposed to
using Census Bureau-supplied
computers. A diverse participant pool
(geographically, demographically, or
economically) is another advantage.
Remote usability testing would use click
through rates and other paradata,
accuracy and satisfaction scores, and
written qualitative comments to
determine optimal interface designs and
to obtain feedback from respondents.

The public is currently offered an
opportunity to participate in this
research remotely, by signing up for an
online research panel. If a person opts
in, the Census Bureau will occasionally
email (or text, if applicable) the person
an invitation to complete a survey for
one of our research projects. Invited
respondents will be told the topic of the
survey, and how long it will take to
complete it. Under this clearance, we
will also conduct similar-scale and
similarly designed research using other
email lists to validate preliminary
findings and expand the research.

I1. Method of Collection

Split sample experiments. This
involves testing alternative versions of
questionnaires, invitations to
questionnaires (e.g., emails or text
messages), or websites, at least some of
which have been designed to address
problems identified in draft versions or
versions from previous waves. The use
of multiple questionnaires, invitations,
or websites, randomly assigned to
permit statistical comparisons, is the
critical component here; data collection
will be via the internet. Comparison of
revised questionnaires (or invitations)
against a control version, preferably, or
against each other facilitates statistical
evaluation of the performance of
alternative versions of the questionnaire
(or invitation or website).

The number of versions tested and the
number of cases per version will depend
on the objectives of the test. We cannot
specify with certainty a minimum panel
size, although we would expect that no
questionnaire versions would be

administered to less than fifty
respondents.

Split sample tests that incorporate
methodological questionnaire design
experiments will have a larger
maximum sample size (up to several
hundred cases per panel) than other
pretest methods. This will enable the
detection of statistically significant
differences and facilitate
methodological experiments that can
extend questionnaire design knowledge
more generally for use in a variety of
Census Bureau data collection
instruments.

Usability Interviews: This method
involves getting respondent input to aid
in the development of automated
questionnaires and websites and
associated materials. The objective is to
identify problems that keep respondents
from completing automated
questionnaires accurately and efficiently
with minimal burden, or that prevent
respondents from successfully
navigating websites and finding the
information they seek. Remote usability
testing may be conducted under this
clearance, whereby a user would receive
an invitation to use a website or survey,
then answer targeted questions about
that experience.

Qualitative Interviews: This method
involves one-on-one (or sometimes
group) interviews in which the
respondent is typically asked questions
about survey content areas, survey
questions or the survey process. A
number of different techniques may be
involved, including cognitive interviews
and focus groups. The objective is to
identify problems of ambiguity or
misunderstanding, or other difficulties
respondents may have answering survey
questions in order to improve the
information ultimately collected in large
scale surveys and censuses.

Data collection for this project is
authorized under the authorizing
legislation for the questionnaire being
tested. This may be Title 13, Sections
131, 141, 161, 181, 182, 193, and 301 for
Census Bureau-sponsored surveys, and
Title 13, Section 8(b), and Title 15 for
surveys sponsored by other Federal
agencies. We do not now know what
other titles will be referenced, since we
do not know what survey questionnaires
will be pretested during the course of
the clearance.

Literature on and considerations
about the use of internet samples for
this type of work have been thoroughly
covered by a Task Force commissioned
by the American Association for Public
Opinion Research and are well
documented there (Baker, et al., 2013).

The information collected in this
program of developing and testing
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questionnaires will be used by staff from
the Census Bureau and sponsoring
agencies to evaluate and improve the
quality of the data in the surveys and
censuses that are ultimately conducted.
Because the questionnaires being tested
under this clearance are still in the
process of development, the data that
result from these collections are not
considered official statistics of the
Census Bureau or other Federal
agencies. Data will be included in
research reports prepared for sponsors
inside and outside of the Census
Bureau. The results may also be
prepared for presentations related to
survey methodology at professional
meetings or publications in professional
journals.

II1. Data

OMB Control Number: 0607—0978.

Form Number(s): TBD.

Type of Review: Regular submission,
Request for an Extension, without
Change, of a Currently Approved
Collection.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
67,600.

Estimated Time per Response: 15
minutes.

Estimated Total Annual Burden
Hours: 16,900.

Estimated Total Annual Cost to
Public: $0. (This is not the cost of
respondents’ time, but the indirect costs
respondents may incur for such things
as purchases of specialized software or
hardware needed to report, or
expenditures for accounting or records
maintenance services required
specifically by the collection.)

Respondent’s Obligation: Voluntary.

Legal Authority: Data collection for
this project is authorized under the
authorizing legislation for the
questionnaire being tested. This may be
Title 13, Sections 131, 141, 161, 181,
182, 193, and 301 for Census Bureau-
sponsored surveys, and Title 13 and 15
for surveys sponsored by other Federal
agencies. We do not now know what
other titles will be referenced, since we
do not know what survey questionnaires
will be pretested during the course of
the clearance.

IV. Request for Comments

We are soliciting public comments to
permit the Department/Bureau to: (a)
Evaluate whether the proposed
information collection is necessary for
the proper functions of the Department,
including whether the information will
have practical utility; (b) Evaluate the
accuracy of our estimate of the time and
cost burden for this proposed collection,

including the validity of the
methodology and assumptions used; (c)
Evaluate ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) Minimize the
reporting burden on those who are to
respond, including the use of automated
collection techniques or other forms of
information technology.

Comments that you submit in
response to this notice are a matter of
public record. We will include, or
summarize, each comment in our
request to OMB to approve this ICR.
Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you may ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Under Secretary for Economic Affairs,
Commerce Department.

[FR Doc. 2023-22896 Filed 10-16—23; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Direct Investment Surveys:
BE-15, Annual Survey of Foreign
Direct Investment in the United States

The Department of Commerce will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and clearance in accordance
with the Paperwork Reduction Act of
1995, on or after the date of publication
of this notice. We invite the general
public and other Federal agencies to
comment on proposed, and continuing
information collections, which helps us
assess the impact of our information
collection requirements and minimize
the public’s reporting burden. Public
comments were previously requested
via the Federal Register on 08/09/2023
during a 60-day comment period. This
notice allows for an additional 30 days
for public comments.

Agency: Bureau of Economic Analysis
(BEA), Department of Commerce.

Title: Annual Survey of Foreign Direct
Investment in the United States.

OMB Control Number: 0608—0034.

Form Number: BE-15.

Type of Request: Revision of a
currently approved collection.

Number of Respondents: 6,550
annually, of which approximately 3,350
file A forms, 1,700 file B forms, 1,000
file C forms, and 500 file Claim for
Exemption forms.

Average Hours per Response: 24.3
hours per respondent (159,038 hours/
6,550 respondents) is the average but
may vary considerably among
respondents because of differences in
company size and complexity.

Burden Hours: 159,038 hours. Total
annual burden is calculated by
multiplying the estimated number of
submissions of each form by the average
hourly burden per form, which is 44.75
hours for the A form, 3.75 hours for the
B form, 2.25 hours for the C form, and
1 hour for the Claim for Exemption
form.

Needs and Uses: The Annual Survey
of Foreign Direct Investment in the
United States (BE—15) obtains sample
data on the financial structure and
operations of foreign-owned U.S.
business enterprises. The data are
needed to provide reliable, useful, and
timely measures of foreign direct
investment in the United States to
assess its impact on the U.S. economy.
The sample data are used to derive
universe estimates in non-benchmark
years from similar data reported in the
BE—12 benchmark survey, which is
conducted every five years. The data
collected include balance sheets;
income statements; property, plant, and
equipment; employment and employee
compensation; merchandise trade; sales
of goods and services; taxes; and
research and development activity for
the U.S. operations. In addition to these
national data, several data items are
collected by the state, including
employment and property, plant, and
equipment.

Affected Public: Businesses or other
for-profit organizations.

Frequency: Annual.

Respondent’s Obligation: Mandatory.

Legal Authority: International
Investment and Trade in Services
Survey Act (Pub. L. 94-472, 22 U.S.C.
3101-3108, as amended).

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view the
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/


http://www.reginfo.gov/
http://www.reginfo.gov
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public/do/PRAMain. Find this
particular information collection by
selecting “Currently under 30-day
Review—Open for Public Comments” or
by using the search function and
entering either the title of the collection
or the OMB Control Number 0608—0034.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Under Secretary for Economic Affairs,
Commerce Department.

[FR Doc. 2023—-22813 Filed 10-16-23; 8:45 am]
BILLING CODE 3510-06—-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Information Systems Technical
Advisory Committee; Notice of
Partially Closed Meeting

The Information Systems Technical
Advisory Committee (ISTAC) will meet
on November 1, 2023, 9:00 a.m., Eastern
Standard Time, in the Herbert C. Hoover
Building, Room 3884, 1401 Constitution
Avenue NW, Washington, DC (enter
through Main Entrance on 14th Street
between Constitution and Pennsylvania
Avenues). The Committee advises the
Office of the Assistant Secretary for
Export Administration on technical
questions that affect the level of export
controls applicable to information
systems equipment and technology. The
purpose of the meeting is to have
Committee members and U.S.
Government representatives mutually
review updated technical data and
policy-driving information that has been
gathered.

Agenda

Open Session

1. Welcome and Introductions

2. Open Business

3. Industry Wassenaar Proposals for
2024

Closed Session

Discussion of matters determined to
be exempt from the open meeting and
public participation requirements found
in sections 1009(a)(1) and 1009(a)(3) of
the Federal Advisory Committee Act
(FACA) (5 U.S.C. 1001-1014). The
exemption is authorized by section
1009(d) of the FACA, which permits the
closure of advisory committee meetings,
or portions thereof, if the head of the
agency to which the advisory committee
reports determines such meetings may
be closed to the public in accordance
with subsection (c) of the Government
in the Sunshine Act (5 U.S.C. 552b(c)).
In this case, the applicable provisions of
5 U.S.C. 552b(c) are subsection

552b(c)(4), which permits closure to
protect trade secrets and commercial or
financial information that is privileged
or confidential, and subsection
552b(c)(9)(B), which permits closure to
protect information that would be likely
to significantly frustrate implementation
of a proposed agency action were it to
be disclosed prematurely. The closed
session of the meeting will involve
committee discussions and guidance
regarding U.S. Government strategies
and policies.

The open session will be accessible
via teleconference. To join the
conference, submit inquiries to Ms.
Yvette Springer at Yvette.Springer@
bis.doc.gov, no later than October 25,
2023.

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent time permits, members of the
public may present oral statements to
the Committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
distribution of public presentation
materials to Committee members, the
Committee suggests that presenters
forward the public presentation
materials prior to the meeting to Ms.
Springer.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on July 5, 2023,
pursuant to 5 U.S.C. chapter 10 of the
FACA, (5 U.S.C. 1009(d)), that the
portion of the meeting dealing with pre-
decisional changes to the Commerce
Control List and the U.S. export control
policies shall be exempt from the
provisions relating to public meetings
found in 5 U.S.C. 1009(a)(1) and
1009(a)(3). The remaining portions of
the meeting will be open to the public.

For more information, contact Ms.
Springer via email.

Yvette Springer,
Committee Liaison Officer.

[FR Doc. 2023-22895 Filed 10-16-23; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Sensors and Instrumentation
Technical Advisory Committee; Notice
of Partially Closed Meeting

The Sensors and Instrumentation
Technical Advisory Committee (SITAC)
will meet on Tuesday, October 31, 2023,
at 1:00 p.m., Eastern Daylight Time, in
the Herbert C. Hoover Building, Room
3884, 1401 Constitution Avenue NW,

Washington, DC (enter through Main
Entrance on 14th Street between
Constitution and Pennsylvania
Avenues). This meeting will be virtual.
The Committee advises the Office of the
Assistant Secretary for Export
Administration on technical questions
that affect the level of export controls
applicable to sensors and
instrumentation equipment and
technology. The purpose of the meeting
is to have Committee members and U.S.
Government representatives mutually
review updated technical data and
policy-driving information that has been
gathered.

Agenda
Open Session

1. Welcome and Introductions.

2. Remarks from the Bureau of
Industry and Security Management.

3. Industry Presentations.

4. New Business.

Closed Session

5. Discussion of matters determined to
be exempt from the open meeting and
public participation requirements found
in Sections 1009(a)(1) and 1009(a)(3) of
the Federal Advisory Committee Act
(FACA) (5 U.S.C. 1001-1014). The
exemption is authorized by section
1009(d) of the FACA, which permits the
closure of advisory committee meetings,
or portions thereof, if the head of the
agency to which the advisory committee
reports determines such meetings may
be closed to the public in accordance
with subsection (c) of the Government
in the Sunshine Act (5 U.S.C. 552b(c)).
In this case, the applicable provisions of
5 U.S.C. 552b(c) are subsection
552b(c)(4), which permits closure to
protect trade secrets and commercial or
financial information that is privileged
or confidential, and subsection
552b(c)(9)(B), which permits closure to
protect information that would be likely
to significantly frustrate implementation
of a proposed agency action were it to
be disclosed prematurely. The closed
session of the meeting will involve
committee discussions and guidance
regarding U.S. Government strategies
and policies.

The open session will be accessible
via teleconference. To join the
conference, submit inquiries to Ms.
Yvette Springer at Yvette.Springer@
bis.doc.gov 202—482—-2813, no later than
October 24, 2023.

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent time permits, members of the
public may present oral statements to
the Committee. The public may submit
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written statements at any time before or
after the meeting. However, to facilitate
distribution of public presentation
materials to Committee members, the
Committee suggests that presenters
forward the public presentation
materials prior to the meeting to Ms.
Springer.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on January 3, 2023,
pursuant to 5 U.S.C. 1009(d) of the
FACA, that the portion of the meeting
dealing with pre-decisional changes to
the Commerce Control List and the U.S.
export control policies shall be exempt
from the provisions relating to public
meetings found in 5 U.S.C. 1009(a)(1)
and 1009(a)(3). The remaining portions
of the meeting will be open to the
public.

For more information, contact Ms.
Springer via email.

Yvette Springer,
Committee Liaison Officer.

[FR Doc. 2023-22893 Filed 10-16-23; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XD464]

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of hybrid meeting.

SUMMARY: The North Pacific Fishery
Management Council (Council) Bering
Sea Fishery Ecosystem Plan Climate
Change Taskforce (BSFEP CC) will meet
November 1, 2023 through November 2,
2023.

DATES: The meeting will be held on
Wednesday, November 1, 2023, from 1
p-m. to 5 p.m. and on Thursday,
November 2, 2023, from 9 a.m. to 5
p-m., Pacific time.

ADDRESSES:

Meeting address: The meeting will be
a hybrid meeting. The in-person
component of the meeting will be held
at the Alaska Fishery Science Center in
Room 2079, 7600 Sand Point Way NE,
Building 4, Seattle, WA 98115.

If you plan to attend in-person you
need to notify Diana Stram
(diana.stram@noaa.gov) at least two
days prior to the meeting (or two weeks
prior if you are a foreign national). You

will also need a valid U.S. Identification
Card. If you are attending virtually, join
the meeting online through the link at
https://meetings.npfmc.org/Meeting/
Details/3016.

Council address: North Pacific
Fishery Management Council, 1007 W
3rd Ave., Suite 400, Anchorage, AK
99501-2252; telephone: (907) 271-2809.
Instructions for attending the meeting
are given under SUPPLEMENTARY
INFORMATION, below.

FOR FURTHER INFORMATION CONTACT: Dr.
Diana Stram, Council staff; phone; (907)
271-2809 and email: diana.stram@
noaa.gov. For technical support, please
contact our administrative staff; email:
npfme.admin@noaa.gov.

SUPPLEMENTARY INFORMATION:
Agenda

Wednesday, November 1, 2023, Through
Thursday, November 2, 2023

The agenda will include: (a) an
overview on Climate ecosystems and
fisheries initiative; (b) overview on IRA
funding; (c) overview of Alaska Climate
Integrated Modeling and Alaska
Dashboard Adaptation Planning Tools;
(d) summary of CCTF member survey
feedback on climate scenario planning
workshop plans; (e) recommended
approach for Climate Scenario Planning
Workshop; (f) research priorities; (g)
future plans; and (h) and other business.
The agenda is subject to change, and the
latest version will be posted at https://
meetings.npfmc.org/Meeting/Details/
3016 prior to the meeting, along with
meeting materials.

Connection Information

You can attend the meeting online
using a computer, tablet, or smart
phone; or by phone only. Connection
information will be posted online at:
https://meetings.npfmc.org/Meeting/
Details/3016.

Public Comment

Public comment letters will be
accepted and should be submitted
electronically to https://meetings.
npfmec.org/Meeting/Details/3016.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 11, 2023.
Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-22827 Filed 10-16—23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office
[Docket No. PTO-P-2021-0052]

Grant of Interim Extension of the Term
of U.S. Patent No. 7,199,162;
GRAFAPEX™ (Treosulfan)

AGENCY: United States Patent and
Trademark Office, Department of
Commerce.

ACTION: Notice of interim patent term
extension.

SUMMARY: The United States Patent and
Trademark Office has issued an order
granting a one-year interim extension of
the term of U.S. Patent No. 7,199,162
(‘162 patent).

FOR FURTHER INFORMATION CONTACT: Raul
Tamayo, Senior Legal Advisor, Office of
Patent Legal Administration, at 571—
272-7728 or raul.tamayo@uspto.gov.
SUPPLEMENTARY INFORMATION: 35 U.S.C.
156 generally provides that the term of
a patent may be extended for a period
of up to five years, if the patent claims

a product, or a method of making or
using a product, that has been subject to
certain defined regulatory review. 35
U.S.C. 156(d)(5) generally provides that
the term of such a patent may be
extended for no more than five interim
periods of up to one year each, if the
approval phase of the regulatory review
period (RRP) is reasonably expected to
extend beyond the expiration date of the
patent.

On August 28, 2023, Medac
Gesellschaft fuer Klinische
Spezialpraparate mbH, the owner of
record of the ‘162 patent, timely filed an
application under 35 U.S.C. 156(d)(5)
for a third interim extension of the term
of the ‘162 patent. The ‘162 patent
claims a method of using the human
drug product known by the tradename
GRAFAPEXT™ (treosulfan). The
application for interim patent term
extension indicates that a RRP as
described in 35 U.S.C. 156(g)(1)(B)(ii)
began for GRAFAPEX™ (treosulfan)
and is ongoing before the Food and Drug
Administration for permission to market
and use the product commercially.

Review of the interim patent term
extension application indicated that,
except for permission to market or use
the product commercially, the ‘162
patent would be eligible for an
extension of the patent term under 35
U.S.C. 156. Because it was apparent that
the RRP would continue beyond the
twice-extended expiration date of the
‘162 patent, i.e., October 12, 2023, a
third interim extension of the patent
term under 35 U.S.C. 156(d)(5) was
appropriate.
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A third interim extension under 35
U.S.C. 156(d)(5) of the term of U.S.
Patent No. 7,199,162 was granted on
October 10, 2023, for a period of one
year from the twice-extended expiration
date of the ‘162 patent.

Brian Hanlon,

Acting Deputy Commissioner for Patents,
United States Patent and Trademark Office.

[FR Doc. 2023-22836 Filed 10-16-23; 8:45 am]
BILLING CODE 3510-16-P

CONSUMER FINANCIAL PROTECTION
BUREAU

Supervisory Highlights Junk Fees
Update Special Edition, Issue 31, Fall
2023

AGENCY: Consumer Financial Protection
Bureau.

ACTION: Supervisory Highlights.

SUMMARY: The Consumer Financial
Protection Bureau (CFPB or Bureau) is
issuing its thirty first edition of
Supervisory Highlights.

DATES: The findings included in this
report cover examinations in the areas
of deposits, auto servicing, and
remittances that generally were
completed between February 2023 and
August 2023. The report also describes
risks identified in connection with
payment platforms that parents,
guardians, and students use to pay for
school lunches.

FOR FURTHER INFORMATION CONTACT:
Jaclyn Sellers, Senior Counsel, at (202)
435-7449. If you require this document
in an alternative electronic format,
please contact CFPB_Accessibility@

cfpb.gov.
SUPPLEMENTARY INFORMATION:

1. Introduction

As part of its emphasis on fair
competition, the Consumer Financial
Protection Bureau (CFPB) has launched
an initiative, consistent with its legal
authority, to scrutinize junk fees
charged by banks and financial
companies. Junk fees are typically not
subjected to the normal forces of
competition, leading to excessive costs
for services that a consumer may not
even want. For example, certain banks
and financial companies might hide
these unavoidable or surprise charges or
disclose them only at a later stage in the
consumer’s purchasing process, if at all.

The CFPB has observed that
supervised institutions have started to
compete more when it comes to fees. In
recent years, multiple banks have
announced they were eliminating
overdraft fees or otherwise updating

their policies to be more consumer
friendly.?! And many have announced
that they are eliminating non-sufficient
fund (NSF) fees on consumer deposit
accounts.?

Supervision continues to focus
significant resources on identifying and
eliminating junk fees charged by
supervised institutions. Significantly,
financial institutions are refunding over
$120 million to consumers for
unanticipated overdraft fees and unfair
NSF fees. This special edition of
Supervisory Highlights updates the
public on supervisory work completed
since the CFPB published the March
2023 Supervisory Highlights Junk Fees
Special Edition. In total, for the topics
covered in this edition, Supervision’s
work has resulted in institutions
refunding over $140 million to
consumers.

The findings included in this report
cover examinations in the areas of
deposits, auto servicing, and
remittances that generally were
completed between February 2023 and
August 2023.3 The report also describes
risks identified in connection with
payment platforms that parents,
guardians, and students use to pay for
school lunches. Additionally, consistent
with the statutory requirement for
Supervision to identify and consider
“risks to consumers” throughout its
supervisory program, Supervision has
obtained data about certain deposit
account fee practices and is sharing key
data points that shed light on risks to
consumers. To maintain the anonymity
of the supervised institutions discussed
in Supervisory Highlights, references to
institutions generally are in the plural
and related findings may pertain to one
or more institutions.

We invite readers with questions or
comments about Supervisory Highlights
to contact us at CFPB_Supervision@

cfpb.gov.
2. Supervisory Observations

2.1 Deposits

In recent examinations of depository
institutions and service providers,
Supervision has reviewed certain fees
related to deposit accounts to assess
whether supervised entities have

1Banks’ Overdraft/NSF Fee Revenues Evolve

Along With Their Policies, (July 20, 2023), available
at: https://www.consumerfinance.gov/about-us/
blog/banks-overdraft-nsf-fee-revenues-evolve-along-
with-their-policies/. Some banks have announced
significant changes while others have made smaller
or no changes.

2[d.

31If a supervisory matter is referred to the Office
of Enforcement, Enforcement may cite additional
violations based on these facts or uncover
additional information that could impact the
conclusion as to what violations may exist.

engaged in any unfair, deceptive, or
abusive acts or practices (UDAAPSs)
prohibited by the Consumer Financial
Protection Act of 2010 (CFPA).4
Examiners have focused on NSF and
overdraft fees in particular and have
reviewed statement fees and surprise
depositor fees as well. Examiners also
have engaged in follow-up work
regarding pandemic relief benefits.

2.1.1 Assessing Multiple NSF Fees for
the Same Transaction

Supervision continued examinations
of institutions to review for UDAAPs in
connection with charging consumers
NSF fees, especially with respect to “re-
presentments.” 5 A re-presentment
occurs when, after declining a
transaction because of insufficient funds
and assessing an NSF fee for the
transaction, the consumer’s account-
holding institution returns the
transaction to the merchant’s depository
institution, and the merchant presents
the same transaction to the consumer’s
account-holding institution for payment
again. In some instances, when the
consumer’s account remains insufficient
to pay for the transaction upon re-
presentment, the consumer’s account-
holding institution again returns the
transaction to the merchant and assesses
another NSF fee for the transaction,
without providing consumers a
reasonable opportunity to prevent
another fee after the first failed
presentment attempt. Absent
restrictions on the assessment of NSF
fees by the consumer’s account-holding
institution, this cycle can occur
multiple times, and consumers may be
charged multiple fees for a single
transaction.

Core Processor Practices

Core processors provide critical
deposit, payment, and data processing
services to many supervised
institutions, and the system
functionality that these entities develop
drives many fee practices, including
NSF fee practices. Supervision has
examined core processors in their
capacity as service providers to covered
persons providing deposit services.

Examiners concluded that, in the
offering and providing of core service
platforms, core processors engaged in an
unfair act or practice by contributing to
the assessment of unfair NSF fees on re-
presented items. An act or practice is

412 U.S.C. 5531(c), 5536.

5 Some depository institutions charge a NSF fee
when a consumer pays for a transaction with a
check or an ACH transfer and the transaction is
presented for payment, but there is not a sufficient
balance in the consumer’s account to cover the
transaction.
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unfair when: (1) it causes or is likely to
cause substantial injury to consumers;
(2) the injury is not reasonably
avoidable by consumers; and (3) the
injury is not outweighed by
countervailing benefits to consumers or
to competition.® Consumers incurred
substantial injury in the form of the
relevant re-presentment NSF fees.
Consumers were also at increased risk of
incurring additional fees on subsequent
transactions caused by the re-
presentment NSF fees, which lowered
consumers’ account balances. Injurious
fees were foreseeable in light of the
system limitations, as the core processor
platforms did not allow financial
institutions to refrain from charging
more than one NSF fee per item without
discontinuing NSF fees altogether or
manually waiving individual fees.
These fees were not reasonably
avoidable by consumers, where
consumers did not have a meaningful
opportunity to prevent another fee after
the first failed representment attempt.
The consumer injury at issue was not
outweighed by countervailing benefits
to consumers or competition.

To address these findings, the core
processors enhanced the systems they
provide to financial institutions to
facilitate their implementation of
policies to eliminate NSF re-
presentment fees. Additionally,
Supervision intends to review the
practices of financial institutions
seeking payment from the consumer’s
financial institution, often called
Originating Depository Financial
Institutions, to ensure that represented
transactions are coded properly to
enable systems to identify the relevant
transactions efficiently as well as refrain
from charging NSF fees on those
transactions.

Supervised Institutions’ Practices

In other examinations, Supervision
found that financial institutions engaged
in unfair acts or practices by charging
consumers re-presentment NSF fees
without affording the consumer a
meaningful opportunity to prevent
another fee after the first failed
representment attempt.” The assessment
of re-presentment NSF fees caused
substantial monetary injury to
consumers, totaling tens of millions of
dollars that will be refunded to
consumers because of examinations
during this time period. These injuries

612 U.S.C. 5531(c), 5536.

7 Supervision’s work is consistent with the
CFPB’s public action against Bank of America, N.A.
See CFPB Consent Order 2023—CFPB—-0006, In the
Matter of Bank of America, N.A. (July 11, 2023),
available at: https://www.consumerfinance.gov/
enforcement/actions/bank-of-america-n-a-fees/.

were not reasonably avoidable by
consumers, regardless of disclosures in
account-opening documents, because
consumers did not have a reasonable
opportunity to prevent another fee after
the first failed presentment attempt.
And the injuries were not outweighed
by countervailing benefits to consumers
or competition.

Consistent with the CFPB’s longtime
position regarding responsible business
conduct, institutions proactively
developed plans to remediate
consumers for assessed re-presentment
NSF fees.8 However, some financial
institutions used incomplete reports
that only captured certain re-
presentment NSF fees charged to
consumers. Examiners found that these
reports captured consumer accounts
that were charged NSF fees on checks
only, or on both checks and ACH
transactions. Yet they omitted consumer
accounts that were assessed NSF fees
solely on ACH transactions. After
examiners identified this issue,
institutions reviewed their remediation
methodologies to ensure coverage of
both ACH and check re-presentments.

In total, institutions are refunding
over $22 million to consumers in
response to Supervision directives since
CFPB initiated this set of work in 2022.
Additionally, the vast majority of
institutions reported plans to stop
charging NSF fees altogether.

2.1.2 Unfair Unanticipated Overdraft
Fees

Supervision continued to cite unfair
acts or practices at institutions that
charged consumers for unfair
unanticipated overdraft fees, such as
Authorize-Positive Settle-Negative
(APSN) overdraft fees, during this time
period. APSN overdraft fees occur when
financial institutions assess overdraft
fees for debit card or ATM transactions
where the consumer had a sufficient
available balance at the time the
consumer authorized the transaction,
but given the delay between
authorization and settlement the
consumer’s account balance is
insufficient at the time of settlement.
This change in balance can occur for
many reasons, such as intervening
authorizations resulting in holds,
settlement of other transactions, timing
of presentment of the transaction for
settlement, and other complex practices
relating to transaction processing order.
Supervision’s recent matters have built

8Responsible Business Conduct: Self-Assessing,
Self-Reporting, Remediating, and Cooperating,
(March 6, 2020), available at: https://
www.consumerfinance.gov/compliance/

supervisory-guidance/bulletin-responsible-business-

conduct/.

on work described in Winter 2023
Supervisory Highlights, and the CFPB
previously discussed this practice in
Consumer Financial Protection Circular
2022-06, Unanticipated Overdraft Fee
Assessment Practices.®

Across its examinations, Supervision
has identified tens of millions of dollars
in injury to thousands of consumers that
occurred whether supervised
institutions used the consumer’s
available or ledger balance for fee
decisioning. Consumers could not
reasonably avoid the substantial injury,
irrespective of account opening
disclosures. The consumer injury was
not outweighed by countervailing
benefits to consumers or competition.
To remedy the violation, these
institutions ceased charging APSN
overdraft fees, and will conduct a
lookback and issue remediation to
injured consumers.

In total, financial institutions are
refunding over $98 million to
consumers since this work began in
2022. In recent examinations, and
consistent with Supervision’s earlier
work, supervised institutions that had
reported to examiners that they engaged
in APSN overdraft fee practices now
report that they will stop doing so.

2.1.3 Supervisory Data Requests on
Overdraft, NSF, and Other Overdraft-
Related Fees

As part of the CFPB’s ongoing
supervisory monitoring related to
overdraft practices, Supervision
obtained data from several institutions
related to fees assessed over the course
of 2022, including per item overdraft
and NSF fees, sustained overdraft fees,
and transfer fees (collectively,
“overdraft-related fees”).10 Supervision
also obtained account-level and
transaction-level data from several
institutions regarding overdraft fees
assessed over a one-month period on
non-recurring debit card and ATM
transactions.1* Some of the key
observations gleaned from the data are
discussed below. Please note that the

9 Supervisory Highlights: Junk Fees Special
Edition, Issue 29, 3—6 (March 2023) available at:
https://www.consumerfinance.gov/data-research/
research-reports/supervisory-highlights-junk-fees-
special-edition-issue-29-winter-2023/; Consumer
Financial Protection Circular 2022—-06,
Unanticipated Overdraft Fee Assessment Practices,
at 8—12 (Oct. 26, 2022) available at: https://
www.consumerfinance.gov/compliance/circulars/
consumer-financial-protection-circular-2022-06-
unanticipated-overdraft-fee-assessment-practices/.

10See 12 U.S.C. 5515(b)(1).

11 Neither the account-level nor the transaction-
level data contain any directly-identifying personal
information. Because the data used in this analysis
are Confidential Supervisory Information, this
discussion only presents results that are aggregated
and does not identify specific institutions.
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discussion below does not present all of
the CFPB’s observations or data

obtained and that the CFPB’s analysis of
data provided by institutions is ongoing.

Overdraft Coverage and Fee Amounts
per Overdraft Transaction

During the time periods reviewed, the
relevant institutions charged per-item
overdraft fees that ranged from $15 per
item to $36 per item. The amount of
overdraft coverage provided for
consumer transactions on which these
fees were charged often was
disproportionately small. For example,
in these data sets, the median amount of
overdraft coverage extended on one-
time debit card and ATM transactions
ranged from $14 to $30. In fact, the
percentage of transactions for which the
amount of overdraft coverage provided
was less than the relevant per-item
overdraft fee ranged from 32% to 74%
across institutions.

Incident and Distribution of Overdraft,
NSF, and Other Overdraft-Related Fees

Supervision obtained institution-level
data segmented by certain account
characteristics, including: opt-in
status,12 i.e. accounts opted-in to
overdraft services for one-time debit
card and ATM transactions (“opted-in
accounts’) versus accounts not opted-in
to such overdraft services (‘“not opted-
in accounts”), and average account
balance, i.e. accounts with an average
balance at or less than $500 (“lower
balance accounts”) versus accounts with
an average balance greater than $500
(“higher balance accounts”). Across all
institutions monitored, most
accountholders do not incur overdraft-
related fees. This data set also showed
that overdraft-related fees constituted
the majority of the total deposit account
fees that consumers incurred and an
even greater proportion of the total fees
assessed to lower balance accounts and
opted-in accounts.

In 2022, in this data set, overdraft and
NSF fees comprised 53% of all fees that
the institutions charged to consumer
checking accounts and nearly three-
quarters of all fees charged to lower
balance accounts and opted-in accounts.
Not surprisingly then, while

12Institutions are prohibited from charging a fee
for paying non-recurring debit card and ATM
transactions into overdraft unless a consumer
affirmatively opts-in to overdraft coverage for these
transactions. See 12 CFR 1005.17(b)(1). Institutions
are not expressly prohibited from charging an NSF
fee on such transactions, however, the Federal
Reserve Board signaled that such fees may violate
the FTC Act. See 74 FR 59033, 59041 (Nov. 17,
2009). This opt-in requirement does not extend to
other transaction types (e.g., ACH and check
transactions) and thus non-opted in accounts may
be assessed overdraft fees for such transactions.

accountholders overall each paid
approximately $65 per year in overdraft
and NSF fees on average, opted-in
accounts and lower balance
accountholders paid over $165 and $220
in overdraft and NSF fees on average per
year, respectively. A relatively small
fraction of bank customers had a lower
average balance but paid the majority of
overdraft and NSF fees which is
consistent with findings in prior
research conducted by the CFPB.
Indeed, across all institutions in
aggregate, one-fifth of accounts were
lower-balance accounts, but these
accounts paid 68% of per-item overdraft
fees assessed and 77% of the per-item
NSF fees assessed. In fact, for at least
one institution, over half of per-item
overdraft fees assessed and over one-
third of per-item NSF fees assessed were
charged to lower balance, opted-in
accounts even though only five percent
of the institution’s accounts fell into this
category.

Data on the frequency of overdraft
transactions and fees showed that the
number of overdraft transactions and
fees varies substantially with opt-in
status. Accounts that overdraft most
frequently (12 or more overdraft fees per
year) were nearly five times as prevalent
among opted-in accounts compared to
not opted-in accounts.

Account Closure and Charge-Offs
Attributable to Overdraft Transactions
and Overdraft-Related Fees

Supervision also obtained data on
account closure attributable to unpaid
negative balances and overdraft
transactions and the amount of charged-
off negative balances attributable to
overdraft transactions (excluding fees).
With respect to account closure,
Supervision found that, across all
institutions, most accounts were closed
involuntarily and half of such accounts
were closed due to an unpaid negative
balance attributable to overdraft
transactions and overdraft-related fees.

In aggregate, losses to institutions in
the form of charge-offs were evenly split
between opted in accounts and not
opted in accounts. Although overdraft
transactions initiated by lower balance
accounts were more likely to be
charged-off, the average amount
charged-off per lower balance account
was roughly equal to the amount
charged-off per higher balance account
and was actually lower at some
institutions. Notably, overdraft-related
fees themselves generally constituted
one-third of the total amount of negative
balances charged-off. In fact, overdraft-
related fees constituted as much as two-
thirds of the total amount of all

overdraft charge-offs by at least one
institution.

2.1.4 Unfair Statement Fees

When supervised institutions send
account statements to customers that
provide information about their deposit
accounts during the month, they
generally deliver these statements to
consumers in paper form, through the
U.S. mail, unless consumers elect to
receive the statements in verified and
secure electronic form, whether by
email or through the institution’s
website or its mobile application.

In recent examinations, Supervision
observed that institutions charged fees
for the printing and delivery of paper
statements, including additional fees
when they mailed a statement that was
returned undelivered. Supervision
found that, in certain instances,
institutions did not print or attempt to
deliver paper statements but continued
to assess paper statement fees and
returned mail fees each month.

Supervision found that institutions
engaged in an unfair act or practice by
assessing paper statement fees and
returned mail fees for paper statements
they did not attempt to print and
deliver. Assessing such delivery-related
statement fees for undelivered
statements caused substantial injury to
consumers. Indeed, in one instance, a
senior citizen discovered that her
account was almost entirely depleted
because an account statement had been
returned undelivered five years prior
and the institution had been assessing
statement fees each month since.
Consumers could not reasonably avoid
this injury because they had no reason
to anticipate that such fees would be
assessed. The injury was also not
outweighed by countervailing benefits
to consumers or competition because
assessing delivery-related fees for
undelivered statements provides no
benefit to consumers and does not
actually compensate institutions for any
costs incurred.

In response to these findings, the
institutions stopped assessing paper
statements and returned mail fees for
paper statements they did not attempt to
deliver and will refund the millions of
dollars in such fees that were charged to
hundreds of thousands of consumers.

2.1.5 Surprise Depositor Fees

Surprise depositor fees, also known as
returned deposit item fees, are fees
assessed to consumers when an
institution returns as unprocessed a
check that the consumer attempted to
deposit into his or her checking
account. An institution might return a
check for several reasons, including
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insufficient funds in the originator’s
account, a stop payment order, or
problems with the information on the
check.

In October 2022, the CFPB issued a
compliance bulletin stating that it is
likely an unfair act or practice for an
institution to have a blanket policy of
charging return deposit item fees
anytime that a check is returned unpaid,
irrespective of the circumstances or
patterns of behavior on the account.3
The CFPB stated that these fees cause
substantial monetary injury for each
returned item, which consumers likely
cannot reasonably avoid because they
lack information about and control over
whether a check will clear.2* And it may
be difficult to show that this injury from
blanket return deposit item policies is
outweighed by countervailing benefits
to consumers or to competition.*®

In recent examinations, Supervision
has evaluated the returned deposit item
fee practices at a number of institutions.
Most of the examined institutions have
advised the CFPB that they have
eliminated returned deposit item fees
entirely. Others have stated that they are
in the process of doing so. As previewed
in the October 2022 bulletin,
Supervision has not sought to obtain
monetary relief for return deposit item
fees assessed prior to November 1, 2023.
But Supervision will continue to
monitor the relevant practices for
compliance with the law and may direct
remediation from institutions that
continue charging unfair returned
deposit item fees.16

2.1.6 Treatment of Pandemic Relief
Benefits

As described in past editions of
Supervisory Highlights, Supervision
conducted examination work to
evaluate how financial institutions
handled pandemic relief benefits
deposited into consumer accounts.”
Specifically, the CFPB performed a
broad assessment centered on whether
consumers may have lost access to
pandemic relief benefits, namely
Economic Impact Payments and

13 Consumer Financial Protection Bulletin 2022—
06, Unfair Returned Deposited Item Fee Assessment
Practices (Oct. 26, 2022), available at: https://
www.consumerfinance.gov/compliance/
supervisory-guidance/cfpb-bulletin-2022-06-unfair-
returned-deposited-item-fee-assessment-practices/.

141d. at 3—4.

151d. at 5-6.

16]d. at 3 n.1.

17 Supervisory Highlights, Issue 28 (Fall 2022),
available at: https://www.consumerfinance.gov/
data-research/research-reports/supervisory-
highlights-issue-28-fall-2022/. Supervisory
Highlights, Issue 23 (Winter 2021), available at:
cfpb_supervisory-highlights_issue-23_2021-01.pdf
(consumerfinance.gov).

unemployment insurance benefits, as a
result of financial institutions’
garnishment or setoff practices.18
Further follow-up reviews identified
many supervised institutions that risked
committing an unfair act or practice in
violation of the CFPA in connection
with their treatment of pandemic relief
benefits which resulted in consumers
being charged improper fees.19

In response to these findings, the
institutions (1) refunded protected
Economic Impact Payments improperly
taken from consumers to set off fees or
amounts owed to the institution; (2)
refunded garnishment-related fees
assessed to consumers for improper
garnishment of Economic Impact
Payments; and (3) reviewed, updated,
and implemented policies and
procedures to ensure the institution
complies with applicable State and
territorial protections regarding its setoff
and garnishment practices.

To date, Supervision has identified
over $1 million in consumer injury in
response to these examination findings,
with institutions providing redress to
over 6,000 consumers. Thus far,
supervised institutions have provided
redress of approximately $685,000 to
consumers for improper setoff of
Economic Impact Payments and
approximately $315,000 for improper
garnishment-related fees. Most
supervised institutions have reported
making substantial changes to their
policies and procedures to prevent this
type of consumer injury in the future.

2.2 Auto Servicing

Examiners also reviewed fee practices
in connection with auto loans. Through
this work, Supervision continues to
identify unfair acts or practices related
to auto servicers’ handling of refunds of
add-on products after loans terminate
early. Specifically, some servicers failed
to ensure consumers received refunds,
while others did so but miscalculated
the refund amounts.

When consumers purchase an
automobile, auto dealers and finance
companies offer optional, add-on
products that consumers can purchase.
Auto dealers and finance companies
often charge consumers for the entire
cost of any add-on products at
origination, adding the cost of the add-
on product as a lump sum to the total

18 Supervisory Highlights, Issue 23 (Winter 2021),
available at: https://www.consumerfinance.gov/
data-research/research-reports/supervisory-
highlights-covid-19-prioritized-assessments-special-
edition-issue-23/.

19 Supervisory Highlights, Issue 28 (Fall 2022),
available at https://www.consumerfinance.gov/data-
research/research-reports/supervisory-highlights-
issue-28-fall-2022/.

amount financed. As a result,
consumers typically make payments on
these products throughout the loan
term, even if the product expires earlier.

2.2.1 Overcharging for Add-On
Products After Early Loan Termination

Examiners have continued to review
servicer practices related to add-on
product charges where loans terminated
early through payoff or repossession.20
When loans terminate early, certain
products no longer offer any possible
benefit to consumers; whether a product
offers a benefit depends on the type of
product and reason for early
termination. For example, many vehicle
service contracts continue to provide
possible benefits to consumers after
early payoff but not after repossession,
while a credit product (such as
Guaranteed Asset Protection (GAP) or
credit-life insurance) will not offer any
possible benefits after either early payoff
OT repossession.

Examiners found auto servicers
engaged in unfair acts or practices
because consumers suffered substantial
injury when servicers failed to ensure
they received refunds for add-on
products following early loan
termination; consumers were essentially
required to pay for services they could
no longer use, as the relevant products
(including vehicle service contracts,
GAP, or credit-life insurance)
terminated either when the loan
contract was terminated or provided no
possible benefits after the consumer lost
use of the vehicle. Consumers could not
reasonably avoid the injury because
they had no control over the servicers’
refund processing actions. When
servicers present consumers with payoff
amounts, deficiency balances, or
refunds, consumers may have no reason
to know that the amounts include
unearned add-on product costs. And
reasonable consumers might not apply
for refunds themselves because they
may be unaware that the contract
provided that they could do so.
Examiners concluded that the injury
was not outweighed by any
countervailing benefits to consumers or
competition.

In response to these findings,
servicers are remediating impacted
consumers more than $20 million and

20 The CFPB previously discussed similar issues
with add-on product refunds after repossession and
early payoff in Supervisory Highlights, Issue 26,
Spring 2022, available at: https://
www.consumerfinance.gov/data-research/research-
reports/supervisory-highlights-issue-26-spring-
2022/; Consumer Financial Protection Bureau
(consumerfinance.gov) and Supervisory Highlights,
Issue 28, Fall 2023, available at: https://
www.consumerfinance.gov/data-research/research-
reports/supervisory-highlights-issue-28-fall-2022/.
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implementing processes to ensure
consumers receive refunds for add-on
products that no longer offer any
possible benefit to consumers.

2.2.2 Miscalculating Refunds for Add-
On Products After Early Loan
Termination

Examiners also have continued to
identify problems with the calculation
of unearned fee amounts after loan
termination.2® Examiners found that
servicers engaged in unfair acts or
practices when they used miscalculated
add-on product refund amounts after
loans terminated early. These servicers
had a policy to obtain add-on product
refunds and relied on service providers
to calculate the refund amounts. The
service providers miscalculated the
refunds due, either because they used
the wrong amount for the price of the
add-on product or because they
deducted fees (such as cancellation fees)
that were not authorized under the add-
on product contract; the servicers then
used these miscalculated refund
amounts.

Examiners found that servicers
engaged in an unfair act or practice
when they used miscalculated add-on
product refund amounts after loans
terminated early. Using miscalculated
refund amounts caused, or was likely to
cause, substantial injury because
servicers either communicated
inaccurately higher deficiency balances
or provided smaller refunds than
warranted after early loan termination.
Consumers could not reasonably avoid
the injury because they were not
involved in the servicers’ calculation
process, and it is reasonable for
consumers to assume that the
calculations are accurate. And the injury
was not outweighed by countervailing
benefits to consumers or competition.

In response to these findings,
servicers are remediating impacted
consumers and improving monitoring of
service providers.

2.3 Remittances

Examiners also review activities of
remittance transfer providers to ensure
that fees are disclosed and charged
consistent with subpart B of Regulation
E (the Remittance Rule). These
examinations found that certain
providers have violated regulations by
failing to appropriately disclose fees or
failing to refund fees, in certain
circumstances, because of an error.

21 The CFPB previously discussed similar issues
with add-on product refund calculations in
Supervisory Highlights, Issue 18, Winter 2019,
available at: https://www.consumerfinance.gov/
data-research/research-reports/supervisory-
highlights-winter-2019/.

The Remittance Rule requires that
remittance transfer providers disclose
any transfer fees imposed by the
provider.22 Recent examinations have
found that remittance providers have
failed to disclose fees imposed by their
agents at the time of the transfer, in
violation of 12 CFR 1005.31(b)(1)(ii).
This reduced the total wire amount the
recipients received as compared to the
amount that had been disclosed.
Additionally, in the case of an error for
failure to make funds available to a
designated recipient by the date of
availability, the Remittance Rule states
that if a remittance transfer provider
determines an error occurred, the
provider shall refund to the sender any
fees imposed, and to the extent not
prohibited by law, taxes collected on the
remittance transfer.23 Examiners found
that certain providers failed to correct
errors by refunding to the sender fees
imposed on the remittance transfer,
within the specified time frame, where
the recipients did not receive the
transfers by the promised date, in
violation of 12 CFR 1005.33(c)(2)(ii)(B).
In response to these findings,
supervised institutions implemented
corrective action to prevent future
violations and provided remediation to
consumers charged fees in violation of
regulatory requirements.

3. Consumer Risk-Payment Processing

3.1 Payment Platforms for Student
Meal Accounts

Some kindergarten through 12th grade
school systems contract with companies
that run online platforms that allow
parents or guardians to manage their
students’ meal accounts. In most cases,
families using these online platforms
pay a per-transaction fee to add funds to
their meal accounts. Any school district
that participates in Federal school meal
programs and contracts with fee-based
online platforms must also provide free
options for adding money to student
meal accounts. As a result, families can
avoid the transaction fee by adding
funds using one of these alternative
methods, such as making payments
directly to the school or district.

The CFPB learned of covered persons
that maintained these online payment
platforms where consumers may have
paid fees that they would not have paid
if they had known of the existence of
free options for adding meal funds to
the student’s account. Because
consumers did not know their options,
they incurred transaction fees that they

2212 CFR 1005.31(b)(1)(ii). As stated in comment
31(b)(1)-1(ii), fees include “any fees imposed by an
agent of the provider at the time of the transfer.”

2312 CFR 1005.33(c)(2)(ii)(B).

could have avoided. As the fees were
assessed on a per-transaction basis, the
fees likely disproportionately affected
lower-income families that must add
smaller amounts more often, thereby
incurring more transaction fees than
higher-income users that can deposit
larger amounts less frequently.

The CFPB notified the covered
persons that these practices may not
comply with consumer financial
protection laws.

4. Supervisory Program Developments

4.1 Recent CFPB Supervision Program
Developments

Set forth below is a recap of the most
salient supervision program
developments that implicate junk fees.
More information including circulars,
bulletins, and advisory opinions about
the CFPB’s junk fee initiative can be
found at: https://
www.consumerfinance.gov/rules-policy/
junk-fees/.

4.1.1 CFPB Issued a Circular on
Unanticipated Overdraft Fee
Assessment Practices

On October 26, 2022, the CFPB issued
guidance indicating that overdraft fees
may constitute an unfair act or practice
under the CFPA, even if the entity
complies with the Truth in Lending Act
(TILA) and Regulation Z, and the
Electronic Fund Transfer Act (EFTA)
and Regulation E.24 As detailed in the
circular, when supervised institutions
charge surprise overdraft fees,
sometimes as much as $36, they may be
breaking the law. The circular provides
some examples of potentially unlawful
surprise overdraft fees, including
charging fees on purchases made with a
positive balance. These overdraft fees
occur when an institution displays that
a customer has sufficient available
funds to complete a debit card purchase
at the time of the transaction, but the
consumer is later charged an overdraft
fee. Often, the institution relies on
complex back-office practices to justify
charging the fee. For instance, after the
institution allows one debit card
transaction when there is sufficient
money in the account, it nonetheless
charges a fee on that transaction later
because of intervening transactions.

24 Consumer Financial Protection Circular 2022—
06, Unanticipated Overdraft Fee Assessment,
available at: https://files.consumerfinance.gov/f/
documents/cfpb_unanticipated-overdraft-fee-
assessment-practices_circular 2022-10.pdf.
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4.1.2 CFPB Issued a Bulletin on Unfair
Returned Deposited Item Fee
Assessment Practices

As described above, on October 26,
2022, the CFPB issued a bulletin 25
stating that blanket policies of charging
returned deposited item fees to
consumers for all returned transactions
irrespective of the circumstances or
patterns of behavior on the account are
likely unfair under the CFPA.

4.1.3 CFPB Issued an Advisory
Opinion on Debt Collectors Collection of
Pay To Pay Fees

On June 29, 2022, the CFPB issued an
advisory opinion 26 affirming that
Federal law often prohibits debt
collectors from charging ‘‘pay-to-pay”’
fees. These charges, commonly
described by debt collectors as
“convenience fees,” are imposed on
consumers who want to make a
payment in a particular way, such as
online or by phone.

5. Remedial Actions

5.1 USASF Servicing

On August 2, 2023, the CFPB filed a
lawsuit in Federal court against auto
loan servicer USASF Servicing, alleging
USASF engaged in a host of illegal
practices that harmed individuals with
auto loans.2” These alleged practices
include wrongfully disabling borrowers’
vehicles, wrongfully activating late
payment warning tones, improperly
repossessing vehicles, double-billing
borrowers for insurance premiums,
misallocating consumer payments, and
failing to return millions of dollars in
unearned GAP premiums to consumers.
The CFPB is seeking redress for
consumers, civil money penalties, and
to stop any future violations.

Rohit Chopra,

Director, Consumer Financial Protection
Bureau.

[FR Doc. 2023-22869 Filed 10-16-23; 8:45 am]
BILLING CODE 4810-AM-P

25 Bulletin 2022—-06: Unfair Returned Deposited
Item Fee Assessment Practices, available at: https://
files.consumerfinance.gov/f/documents/cfpb_
returned-deposited-item-fee-assessment-practice
compliance-bulletin_2022-10.pdf.

26 Advisory Opinion on Debt Collectors’
Collection of Pay-to-Pay Fees, available at: https://
www.consumerfinance.gov/compliance/advisory-
opinion-program/.

27 Consumer Financial Protection Bureau v.
USASF Servicing, LLC. The complaint is available
at: https://www.consumerfinance.gov/about-us/
newsroom/cfpb-sues-usasf-servicing-for-illegally-
disabling-vehicles-and-for-improper-double-billing-
practices/.

DEPARTMENT OF EDUCATION

Membership of the Performance
Review Board

AGENCY: Office of Finance and
Operations, Department of Education.

ACTION: Notice.

SUMMARY: The Secretary publishes a list
of persons named to serve on the
Performance Review Board that oversees
the evaluation of performance
appraisals for Senior Executive Service
members of the Department of
Education (Department).
DATES: These appointments are effective
on October 17, 2023.
FOR FURTHER INFORMATION CONTACT:
Jennifer Geldhof, Director, Executive
Resources Division, Office of Human
Resources, Office of Finance and
Operations, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 210-00, LBJ, Washington, DC
20202—4573. Telephone: (202) 580-
9669. Email: Jennifer.Geldhof@ed.gov.
If you use a telecommunications
device for the deaf (TDD), or text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:

Membership

Under the Civil Service Reform Act of
1978, Public Law 95-454 (5 U.S.C.
4314(c)(4)), the Department must
publish in the Federal Register a list of
persons named to serve on the
Performance Review Board that oversees
the evaluation of performance
appraisals for Senior Executive Service
members of the Department. The
following persons are named to serve on
the Performance Review Board:
Chapman, Christopher D.

Clay, Jacqueline J.
Eliadis, Pamela D.
Juengst, Phillip R.
Mitchell, Calvin J.
St. Pierre, Tracey
Toney, Lawanda

Alternate:

Burse, Tiwanda M.

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document in an accessible format.
The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3
file, braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is

the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Miguel A. Cardona,

Secretary of Education.

[FR Doc. 2023-22825 Filed 10-16—-23; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket ID ED-2023-1ES-0182]

Request for Information on Potential
New Program, From Seedlings to Scale
(S2S); Correction

AGENCY: Institute of Education Sciences,
Department of Education.

ACTION: Notice; correction.

SUMMARY: On October 12, 2023, the
Department of Education (Department)
published in the Federal Register a
request for information (RFI) on a
potential new program, From Seedlings
to Scale (S2S). We are correcting the
docket identification number. All other
information in the RFI remains the
same.

DATES: This correction is applicable
October 17, 2023.

FOR FURTHER INFORMATION CONTACT: Erin
Higgins, U.S. Department of Education,
400 Maryland Avenue SW, Washington,
DC 20202. Telephone: (202) 987—1531.
Email: Erin.Higgins@ed.gov.

If you are deaf, hard of hearing, or
have a speech disability and wish to
access telecommunications relay
services, please dial 7-1-1.
SUPPLEMENTARY INFORMATION: On
October 12, 2023, the Department
published a RFI on S28S, a potential new
program. (88 FR 70652). We are
correcting the docket identification
number.

Accessible Format: On request to the
contact person listed under FOR FURTHER
INFORMATION CONTACT, individuals with
disabilities can obtain this document in
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an accessible format. The Department
will provide the requestor with an
accessible format that may include Rich
Text Format (RTF) or text format (txt),

a thumb drive, an MP3 file, braille, large
print, audiotape, or compact disc, or
other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Correction

In FR Doc. No. 2023-22482, appearing
on pages 70652—70654 of the Federal
Register of October 12, 2023, we make
the following correction:

On page 70652, in the heading,
remove “[Docket ID ED-2023-1ES—
0011]” and add, in its place, “[Docket ID
ED-2023-1ES-0182]"".

Mark Schneider,
Director, Institute of Education Sciences.

[FR Doc. 2023-22898 Filed 10-16-23; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Public Availability of the Department of
Energy’s FY 2021 Service Contract
Inventory

AGENCY: Office of Acquisition
Management, Department of Energy.
ACTION: Notice of public availability of
FY 2021 service contract inventory.

SUMMARY: In accordance with Division C
of the Consolidated Appropriations Act
of 2010 and Office of Management and
Budget (OMB) guidance, the Department
of Energy (DOE) is publishing this
notice to advise the public on the
availability of the FY 2021 Government-
Wide Service Contract Inventory,
FY2021 DOE Service Contract Inventory
Analysis Plan and FY 2020 DOE Service
Contract Inventory Analysis. This
inventory provides information on

service contract actions over $150,000
that DOE completed in FY 2021. The
inventory has been developed in
accordance with guidance issued by the
Office of Management and Budget’s
Office of Federal Procurement Policy
(OFPP). The FY 2021 government-wide
service contract inventory can be found
at www.acquisition.gov/service-contract-
inventory. The Department of Energy’s
service contract inventory data is
included in the government-wide
inventory posted on the above link and
the government-wide inventory can be
filtered to display the inventory data for
the Department. DOE has posted its FY
2020 Service Contract Inventory
Analysis and FY 2021 Service Contract
Inventory Analysis Plan at: https://
energy.gov/management/downloads/
service-contract-inventory.
FOR FURTHER INFORMATION CONTACT:
Questions regarding the service contract
inventory should be directed to Lance
Nyman in the Strategic Programs
Division at (240) 474-7960 or
Lance.Nyman@hgq.doe.gov.
Signing Authority

This document of the Department of
Energy was signed on October 10, 2023,
by Berta Schreiber, Director, Office of
Acquisition Management, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on October 12,
2023.
Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2023-22863 Filed 10-16—23; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM98-1-000]

Records Governing Off-the-Record
Communications; Public Notice

This constitutes notice, in accordance
with 18 CFR 385.2201(b), of the receipt

of prohibited and exempt off-the-record
communications.

Order No. 607 (64 FR 51222,
September 22, 1999) requires
Commission decisional employees, who
make or receive a prohibited or exempt
off-the-record communication relevant
to the merits of a contested proceeding,
to deliver to the Secretary of the
Commission, a copy of the
communication, if written, or a
summary of the substance of any oral
communication.

Prohibited communications are
included in a public, non-decisional file
associated with, but not a part of, the
decisional record of the proceeding.
Unless the Commission determines that
the prohibited communication and any
responses thereto should become a part
of the decisional record, the prohibited
off-the-record communication will not
be considered by the Commission in
reaching its decision. Parties to a
proceeding may seek the opportunity to
respond to any facts or contentions
made in a prohibited off-the-record
communication and may request that
the Commission place the prohibited
communication and responses thereto
in the decisional record. The
Commission will grant such a request
only when it determines that fairness so
requires. Any person identified below as
having made a prohibited off-the-record
communication shall serve the
document on all parties listed on the
official service list for the applicable
proceeding in accordance with Rule
2010, 18 CFR 385.2010.

Exempt off-the-record
communications are included in the
decisional record of the proceeding,
unless the communication was with a
cooperating agency as described by 40
CFR 1501.6, made under 18 CFR
385.2201(e)(1)(v).

The following is a list of off-the-
record communications recently
received by the Secretary of the
Commission. This filing may be viewed
on the Commission’s website at http://
www.ferc.gov using the eLibrary link.
Enter the docket number, excluding the
last three digits, in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at FERCOnlineSupport@
ferc.gov or toll free at (866) 208—3676, or
for TTY, contact (202) 502—8659.
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Docket Nos. File date Presenter or requester

Prohibited:

1. P—2082-000 .....cooveieerreieeireeeenreseere e 10-2-2023 | FERC Staff 1.

2. CP16-10-012, CP21-57-000, CP19-477-000 ............. 10-3-2023 | FERC Staff2.
Exempt:

1. CP17-66-001, CP17-67-001 ....cccvrieriirieiiriceereeeene 9-28-2023 | U.S. Senator Bill Cassidy.

2. EC23-74-000 ...cocuiiiiieiiieeiie et 10-5-2023 | Ohio State Senator Rob McColley.

3. P=77-001 ........ 10-6-2023 | U.S. Congressman Mike Thompson.

4. CP22-2-000 10-11-2023 | U.S. Congress 3.

1 Emailed comments dated 9/29/23 from William E. Simpson II.
2 Emailed comments dated 10/1/23 from William F. Limpert.
3Congress Members Lori Chavez-DeRemer, Cliff Bentz, Mike Simpson, Russ Fulcher, Kelly Armstrong, Doug LaMaifa, Senators Mike Crapo

and James E. Risch.

Dated: October 11, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-22864 Filed 10-16-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 9079-006]

R.J. Fortier Hydropower, Inc.,
Northeast Community Services, Inc.;
Notice of Transfer of Exemption

1. On September 18, 2023, Northeast
Community Services, Inc. filed a
notification of the transfer for the 65-
kilowatt Upper Spears Stream
Hydroelectric Project No. 9079 from R.].
Fortier Hydropower, Inc. to Northeast
Community Services, Inc. The
exemption from licensing was originally
issued on September 30, 1985.1 The
project is located on the Upper Spears
Stream, Oxford County, Maine. The
transfer of an exemption does not
require Commission approval.

2. Northeast Community Services, Inc.

is now the exemptee of the Upper
Spears Stream Hydroelectric Project No.
9079. All correspondence must be
forwarded to Tyler A. Hicks, President,
Northeast Community Services, Inc.,
Massachusetts Address: 257 Union
Street, New Bedford, MA 02740, Maine
address: 10 Murray Street, Bingham, ME
04920, Phone: (508) 851-9158, email:
northeastcommunityservices@
gmail.com.

Dated: October 11, 2023.
Kimberly D. Bose,
Secretary.
[FR Doc. 2023-22888 Filed 10-16-23; 8:45 am]
BILLING CODE 6717-01-P

1 Mark A. Vaughn, 32 FERC {62,716 (1985).
Subsequently, on March 31, 2004, the project was
transferred to R.J. Fortier Hydropower Inc.

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP23-536-000]

Eastern Shore Natural Gas Company;
Notice of Scoping Period Requesting
Comments on Environmental Issues
for the Proposed Worcester Resiliency
Upgrade Project

The staff of the Federal Energy
Regulatory Commission (FERC or
Commission) will prepare an
environmental document, that will
discuss the environmental impacts of
the Worcester Resiliency Upgrade
Project involving construction and
operation of facilities by Eastern Shore
Natural Gas Company (Eastern Shore) in
Worcester, Wicomico, and Somerset
Counties, Maryland and Sussex County,
Delaware. The Commission will use this
environmental document in its
decision-making process to determine
whether the project is in the public
convenience and necessity.

This notice announces the opening of
the scoping process the Commission
will use to gather input from the public
and interested agencies regarding the
project. As part of the National
Environmental Policy Act (NEPA)
review process, the Commission takes
into account concerns the public may
have about proposals and the
environmental impacts that could result
from its action whenever it considers
the issuance of a Certificate of Public
Convenience and Necessity. This
gathering of public input is referred to
as ‘“‘scoping.” The main goal of the
scoping process is to focus the analysis
in the environmental document on the
important environmental issues.
Additional information about the
Commission’s NEPA process is
described below in the NEPA Process
and Environmental Document section of
this notice.

By this notice, the Commission
requests public comments on the scope
of issues to address in the

environmental document. To ensure
that your comments are timely and
properly recorded, please submit your
comments so that the Commission
receives them in Washington, DC on or
before 5:00 p.m. Eastern Time on
November 10, 2023. Comments may be
submitted in written form. Further
details on how to submit comments are
provided in the Public Participation
section of this notice.

Your comments should focus on the
potential environmental effects,
reasonable alternatives, and measures to
avoid or lessen environmental impacts.
Your input will help the Commission
staff determine what issues they need to
evaluate in the environmental
document. Commission staff will
consider all written comments during
the preparation of the environmental
document.

If you submitted comments on this
project to the Commission before the
opening of this docket on September 15,
2023, you will need to file those
comments in Docket No. CP23-536—-000
to ensure they are considered as part of
this proceeding.

This notice is being sent to the
Commission’s current environmental
mailing list for this project. State and
local government representatives should
notify their constituents of this
proposed project and encourage them to
comment on their areas of concern.

If you are a landowner receiving this
notice, a pipeline company
representative may contact you about
the acquisition of an easement to
construct, operate, and maintain the
proposed facilities. The company would
seek to negotiate a mutually acceptable
easement agreement. You are not
required to enter into an agreement.
However, if the Commission approves
the project, the Natural Gas Act conveys
the right of eminent domain to the
company. Therefore, if you and the
company do not reach an easement
agreement, the pipeline company could
initiate condemnation proceedings in
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court. In such instances, compensation
would be determined by a judge in
accordance with state law. The
Commission does not subsequently
grant, exercise, or oversee the exercise
of that eminent domain authority. The
courts have exclusive authority to
handle eminent domain cases; the
Commission has no jurisdiction over
these matters.

Eastern Shore provided landowners
with a fact sheet prepared by the FERC
entitled “An Interstate Natural Gas
Facility On My Land? What Do I Need
To Know?” which addresses typically
asked questions, including the use of
eminent domain and how to participate
in the Commission’s proceedings. This
fact sheet along with other landowner
topics of interest are available for
viewing on the FERC website
(www.ferc.gov) under the Natural Gas,
Landowner Topics link.

Public Participation

There are three methods you can use
to submit your comments to the
Commission. Please carefully follow
these instructions so that your
comments are properly recorded. The
Commission encourages electronic filing
of comments and has staff available to
assist you at (866) 208—3676 or
FercOnlineSupport@ferc.gov.

(1) You can file your comments
electronically using the eComment
feature, which is located on the
Commission’s website (www.ferc.gov)
under the link to FERC Online. Using
eComment is an easy method for
submitting brief, text-only comments on
a project;

(2) You can file your comments
electronically by using the eFiling
feature, which is located on the
Commission’s website (www.ferc.gov)
under the link to FERC Online. With
eFiling, you can provide comments in a
variety of formats by attaching them as
a file with your submission. New
eFiling users must first create an
account by clicking on “eRegister.” You
will be asked to select the type of filing
you are making; a comment on a
particular project is considered a
“Comment on a Filing”; or

(3) You can file a paper copy of your
comments by mailing them to the
Commission. Be sure to reference the
project docket number (CP23-536—000)
on your letter. Submissions sent via the
U.S. Postal Service must be addressed
to: Kimberly D. Bose, Secretary, Federal
Energy Regulatory Commission, 888
First Street NE, Room 1A, Washington,
DC 20426. Submissions sent via any
other carrier must be addressed to:
Kimberly D. Bose, Secretary, Federal
Energy Regulatory Commission, 12225

Wilkins Avenue, Rockville, Maryland
20852.

Additionally, the Commission offers a
free service called eSubscription which
makes it easy to stay informed of all
issuances and submittals regarding the
dockets/projects to which you
subscribe. These instant email
notifications are the fastest way to
receive notification and provide a link
to the document files which can reduce
the amount of time you spend
researching proceedings. Go to https://
www.ferc.gov/ferc-online/overview to
register for eSubscription.

The Commission’s Office of Public
Participation (OPP) supports meaningful
public engagement and participation in
Commission proceedings. OPP can help
members of the public, including
landowners, environmental justice
communities, Tribal members and
others, access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202) 502—6595 or OPP@
ferc.gov.

Summary of the Proposed Project

Eastern Shore proposes to install five
liquified natural gas (LNG) storage tanks
and LNG vaporizers in Worcester
County, Maryland, approximately 1.1
miles of 10-inch-diameter pipeline
looping in Sussex County, Delaware and
Wicomico County, Maryland, upgrades
to an existing pressure control station in
Sussex County, Delaware, and upgrades
to three existing meter and regulating
stations in Sussex County, Delaware and
Worcester and Somerset Counties,
Maryland. The Worcester Resiliency
Upgrade Project would store
approximately 475,000 gallons of LNG,
equivalent to 39,627 Dekatherms, and
provide 14,000 Dekatherms per day of
corresponding peak firm natural gas
transportation service. According to
Eastern Shore, its project would
enhance the resiliency of Eastern
Shore’s system.

The general location of the project
facilities is shown in appendix 1.1

1The appendices referenced in this notice will
not appear in the Federal Register. Copies of the
appendices were sent to all those receiving this
notice in the mail and are available at www.ferc.gov
using the link called “eLibrary”. For instructions on
connecting to eLibrary, refer to the last page of this
notice. At this time, the Commission has suspended
access to the Commission’s Public Reference Room.
For assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call toll free, (886)
208-3676 or TTY (202) 502—8659.

Land Requirements for Construction

Construction of the proposed facilities
would disturb about 36.9 acres of land
for the aboveground facilities and the
pipeline. Following construction,
Eastern shore would maintain about
16.1 acres for permanent operation of
the project’s facilities; the remaining
acreage would be restored and revert to
former uses.

NEPA Process and the Environmental
Document

Any environmental document issued
by the Commission will discuss impacts
that could occur as a result of the
construction and operation of the
proposed project under the relevant
general resource areas:

¢ geology and soils;
water resources and wetlands;
vegetation and wildlife;
threatened and endangered species;
cultural resources;
land use;
socioeconomics;
environmental justice;
air quality and noise; and

e reliability and safety.

Community groups, schools,
churches, and businesses within these
environmental justice communities,
along with known environmental justice
organizations, have been included on
the Commission’s environmental
mailing list for the project, as further
explained in the Environmental Mailing
List section of this notice.

Commission staff will also evaluate
reasonable alternatives to the proposed
project or portions of the project and
make recommendations on how to
lessen or avoid impacts on the various
resource areas. Your comments will
help Commission staff identify and
focus on the issues that might have an
effect on the human environment and
potentially eliminate others from further
study and discussion in the
environmental document.

Following this scoping period,
Commission staff will determine
whether to prepare an Environmental
Assessment (EA) or an Environmental
Impact Statement (EIS). The EA or the
EIS will present Commission staff’s
independent analysis of the issues. If
Commission staff prepares an EA, a
Notice of Schedule for the Preparation
of an Environmental Assessment will be
issued. The EA may be issued for an
allotted public comment period. The
Commission would consider timely
comments on the EA before making its
decision regarding the proposed project.
If Commission staff prepares an EIS, a
Notice of Intent to Prepare an EIS/
Notice of Schedule will be issued,
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which will open up an additional
comment period. Staff will then prepare
a draft EIS which will be issued for
public comment. Commission staff will
consider all timely comments received
during the comment period on the draft
EIS and revise the document, as
necessary, before issuing a final EIS.
Any EA or draft and final EIS will be
available in electronic format in the
public record through eLibrary 2 and the
Commission’s natural gas
environmental documents web page
(https://www.ferc.gov/industries-data/
natural-gas/environment/
environmental-documents). If
eSubscribed, you will receive instant
email notification when the
environmental document is issued.

With this notice, the Commission is
asking agencies with jurisdiction by law
and/or special expertise with respect to
the environmental issues of this project
to formally cooperate in the preparation
of the environmental document.?
Agencies that would like to request
cooperating agency status should follow
the instructions for filing comments
provided under the Public Participation
section of this notice.

Consultation Under Section 106 of the
National Historic Preservation Act

In accordance with the Advisory
Council on Historic Preservation’s
implementing regulations for section
106 of the National Historic
Preservation Act, the Commission is
using this notice to initiate consultation
with the applicable State Historic
Preservation Office(s), and to solicit
their views and those of other

2For instructions on connecting to eLibrary, refer
to the last page of this notice.

3The Council on Environmental Quality
regulations addressing cooperating agency
responsibilities are at title 40, Code of Federal
Regulations, section 1501.8.

government agencies, interested Indian
tribes, and the public on the project’s
potential effects on historic properties.*
The environmental document for this
project will document findings on the
impacts on historic properties and
summarize the status of consultations
under section 106.

Environmental Mailing List

The environmental mailing list
includes federal, state, and local
government representatives and
agencies; elected officials;
environmental and public interest
groups; Native American Tribes; other
interested parties; and local libraries
and newspapers. This list also includes
all affected landowners (as defined in
the Commission’s regulations) who are
potential right-of-way grantors, whose
property may be used temporarily for
project purposes, or who own homes
within certain distances of aboveground
facilities, and anyone who submits
comments on the project and includes a
mailing address with their comments.
Commission staff will update the
environmental mailing list as the
analysis proceeds to ensure that
Commission notices related to this
environmental review are sent to all
individuals, organizations, and
government entities interested in and/or
potentially affected by the proposed
project.

If you need to make changes to your
name/address, or if you would like to
remove your name from the mailing list,
please complete one of the following
steps:

+The Advisory Council on Historic Preservation’s
regulations are at title 36, Code of Federal
Regulations, part 800. Those regulations define
historic properties as any prehistoric or historic
district, site, building, structure, or object included
in or eligible for inclusion in the National Register
of Historic Places.

(1) Send an email to
GasProjectAddressChange@ferc.gov
stating your request. You must include
the docket number CP23-536—000 in
your request. If you are requesting a
change to your address, please be sure
to include your name and the correct
address. If you are requesting to delete
your address from the mailing list,
please include your name and address
as it appeared on this notice. This email
address is unable to accept comments.

OR

(2) Return the attached “Mailing List
Update Form” (appendix 2).

Additional Information

Additional information about the
project is available from the
Commission’s Office of External Affairs,
at (866) 208—FERC, or on the FERC
website at www.ferc.gov using the
eLibrary link. Click on the eLibrary link,
click on “General Search’” and enter the
docket number in the “Docket Number”
field. Be sure you have selected an
appropriate date range. For assistance,
please contact FERC Online Support at
FercOnlineSupport@ferc.gov or (866)
208-3676, or for TTY, contact (202)
502—-8659. The eLibrary link also
provides access to the texts of all formal
documents issued by the Commission,
such as orders, notices, and
rulemakings.

Public sessions or site visits will be
posted on the Commission’s calendar
located at https://www.ferc.gov/news-
events/events along with other related
information.

Dated: October 11, 2023.
Kimberly D. Bose,
Secretary.

Appendix 1

BILLING CODE 6717-01-P
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Figure 1
Overview Map with Project Areas Labeled
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MAILING LIST UPDATE FORM

Worcester Resiliency Upgrade Project

Name

Agency

Address

City State Zip Code

[]  Please update the mailing list

[ Please remove my name from the mailing list

FROM

ATTN: OEP-Gas2,PJ-11.2
Federal Energy Regulatory Commission
888 First Street NE
Washington, DC 20426

CP23-536-000 Worcester Resiliency Upgrade Project
Staple or Tape Here

[FR Doc. 2023-22886 Filed 10-16—23; 8:45 am]
BILLING CODE 6717-01-C
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Sunshine Act Meetings

The following notice of meeting is
published pursuant to section 3(a) of the
government in the Sunshine Act (Pub.
L. 94-409), 5 U.S.C. 552b:

AGENCY HOLDING MEETING: Federal

TIME AND DATE: October 19, 2023, 10 a.m.

PLACE: Room 2C, 888 First Street NE,
Washington, DC 20426.

STATUS: Open to the public.

MATTERS TO BE CONSIDERED: Agenda.
* Note—Items listed on the agenda may
be deleted without further notice.

CONTACT PERSON FOR MORE INFORMATION:
Kimberly D. Bose, Secretary, Telephone

For a recorded message listing items
stricken from or added to the meeting,
call (202) 502-8627.

This is a list of matters to be
considered by the Commission. It does
not include a listing of all documents
relevant to the items on the agenda. All
public documents, however, may be
viewed online at the Commission’s
website at https://elibrary.ferc.gov/

Energy Regulatory Commission.

(202) 502-8400.

eLibrary/search using the eLibrary link.

1105TH—MEETING

[Open Meeting; October 19, 2023, 10:00 a.m.]

ltem No. Docket No. Company
Administrative
A-1 AD24-1-000 ....coeeriiiiiiiiieieee e Agency Administrative Matters.
A-2 ... AD24-2-000 .....oereiiieeiiieieeie e Customer Matters, Reliability, Security and Market Operations.
Electric
E-1 ... RM22—12—-000 ......ccoeevrieiiirieeieeereesiee e Reliability Standards to Address Inverter-Based Resources.
E-2 ... RM23-9-000 ......ccocviieiiiiiriieieeee e Revisions to the Filing Process and Data Collection for the Electric Quarterly Report.
E-3 ... ER23-739-000; ER23-739-001; ER23- | ISO New England Inc.
743-000; ER23-743-001.
E-4 ... ER23-2463-000 ......ceeeevvireeeirieerieee e Idaho Power Company.
E-5 ........ ER22-2318-001; ER22-2318-002 MATL LLP.
E-6 ... ER22-2883-001 ......ccoevvieiriienne Western Interconnect LLC.
E-7 ... ER22-2989-000 ... Wilderness Line Holdings, LLC.
E-8 ...... EC23-111-000 ..... Idaho Power Company; PacifiCorp.
E-9 ... EC23-99-000 .....coveviruieierieeiesieeeseeeeeens Northern Indiana Public Service Company LLC, Dunns Bridge Solar Center, LLC, Indi-
ana Crossroads Wind Farm LLC, Meadow Lake Solar Park LLC, and Rosewater
Wind Farm LLC.
E-10 ...... RR23-3-000 .....ceevririeiiireeeiiree e North American Electric Reliability Corporation.
E-11 ... ER23-2603-000 .......ccccovvvenenen. Twelvemile Solar Energy, LLC.
E-12 ... ER14-225-009; EL23-95-000 .. New Brunswick Energy Marketing Corporation.
E-13 ..... PL24—1—-000 ....ccvemiiiiieeieenieeieeeee e Project-Area Wage Standards in the Labor Cost Component of Cost-of-Service Rates.
E-14 ... TX2B-5-000 ...cooevrueeiernieiereeieseee e THSI bn, LLC.
Miscellaneous
M-1 ... RM23—11-000 ......ccoevrriiiiriieeecee e Requests for Commission Records Available in the Public Reference Room.
Gas
G-1 ... OR18-7-002; .....cceeveiiieieieeecereee e Epsilon Trading, LLC, Chevron Products Company, and Valero Marketing and Supply
Company v. Colonial Pipeline Company.
OR18—12-002 .....ceeeieeerieeieeieeeiee e BP Products North America, Inc., Trafigura Trading LLC, and TCPU, Inc. v. Colonial
Pipeline Company.
OR18—17-002 ....ceiiiieiieeeeeeeee e TransMontaigne Product Services LLC v. Colonial Pipeline Company.
ORT19—1-001 ..eeiiiieeeiee e Southwest Airlines Co. and United Aviation Fuels Corporation v. Colonial Pipeline
Company.
OR19—4—-001 ..ooeiieeeee e Phillips 66 Company v. Colonial Pipeline Company.
OR19-16-001 .. American Airlines, Inc. v. Colonial Pipeline Company.
OR19-20-000 .. Metroplex Energy, Inc. v. Colonial Pipeline Company.
OR19-27-000 ...oeeerieeeerieeeieeeeeiee e eee e Gunvor USA LLC v. Colonial Pipeline Company.
OR19-36-000 ......ccoouiiiiiiiiiiiieccee Pilot Travel Centers, LLC v. Colonial Pipeline Company.
OR20-7-000 .....cccvvrrereenrerieenns Sheetz, Inc. v. Colonial Pipeline Company.
OR20-9-000; (consolidated) Apex Oil Company, Inc. and FutureFuel Chemical Company v. Colonial Pipeline Com-
pany.
G2 ........ OR18-7-003 ....ccciieeeeriiieieenee e Epsilon Trading, LLC, Chevron Products Company, and Valero Marketing and Supply
Company v. Colonial Pipeline Company.
OR18-12-003 ....cceeiiireeereireeieseeeeseeeeeneene BP Products North America, Inc., Trafigura Trading LLC, and TCPU, Inc. v. Colonial
Pipeline Company.
OR18-17-003 .. TransMontaigne Product Services LLC v. Colonial Pipeline Company.
OR19-1-002 Southwest Airlines Co. and United Aviation Fuels Corporation v. Colonial Pipeline
Company.
OR19-4-002 Phillips 66 Company v. Colonial Pipeline Company.
OR19-16-002 .. American Airlines, Inc. v. Colonial Pipeline Company.
OR19-20-001 .. Metroplex Energy, Inc. v. Colonial Pipeline Company.
OR19-27-001 Gunvor USA LLC v. Colonial Pipeline Company.



https://elibrary.ferc.gov/eLibrary/search
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1105TH—MEETING—Continued
[Open Meeting; October 19, 2023, 10:00 a.m.]

ltem No. Docket No. Company
OR19-36—-001 ...ooeeeieiiiiieeeeeeccireeee e Pilot Travel Centers, LLC v. Colonial Pipeline Company.
OR20-7-001 ...ceeivrrieiereeienns Sheetz, Inc. v. Colonial Pipeline Company.
OR20-9-001; (consolidated) Apex Oil Company, Inc. and FutureFuel Chemical Company v. Colonial Pipeline Com-
pany.
Hydro
H-1 ........ P—15300—000 ....cccvviiieeeeeireeeee e BOST1 Hydroelectric, LLC.
H-2 ... P-2318-055 .... Erie Boulevard Hydropower, L.P.
P—12252-038 .......ccoeiiieiiriieieeeeeee e Hudson River-Black River Regulating District.
Certificates
C—1 ... CP22-2-000 .....oeveeeeeireiieeeeeeciieee e eeinees Gas Transmission Northwest, LLC.
C-2 ....... CP22-466-000 .... WBI Energy Transmission, Inc.
C-3 ........ CP17-66—001 ....ooeeeieiiiieee e Venture Global Plaquemines LNG, LLC.
CPA7=67-001 ...ooiiiieeeieeee e Venture Global Gator Express, LLC.
CH4 .. CP22-486-000 .... Texas Eastern Transmission, LP.
C-5 ........ CP22-468-000 .... Trailblazer Pipeline Company LLC and Rockies Express Pipeline LLC.
C—6 ........ CP21-455-000 .... Equitrans, L.P.
C-7 ... RM22-8—000 ......coriueerieiaiierieeriee e siee e Updating Regulations for Engineering and Design Materials for Liquefied Natural Gas
Facilities Related to Potential Impacts Caused by Natural Hazards.

A free webcast of this event is
available through the Commission’s
website. Anyone with internet access
who desires to view this event can do
so by navigating to www.ferc.gov’s
Calendar of Events and locating this
event in the Calendar. The Federal
Energy Regulatory Commission provides
technical support for the free webcasts.
Please call (202) 502—8680 or email
customer@ferc.gov if you have any
questions.

Immediately following the conclusion
of the Commission Meeting, a press
briefing will be held in the Commission
Meeting Room. Members of the public
may view this briefing in the designated
overflow room. This statement is
intended to notify the public that the
press briefings that follow Commission
meetings may now be viewed remotely
at Commission headquarters but will
not be telecast.

Issued: October 12, 2023.
Kimberly D. Bose,
Secretary.
[FR Doc. 2023-22983 Filed 10-13-23; 4:15 pm]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings # 1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER23-2003-002.

Applicants: Invenergy Nelson
Expansion LLC.

Description: Tariff Amendment:
Supplement to Deficiency Letter
Response to be effective 7/1/2023.

Filed Date: 10/11/23.

Accession Number: 20231011-5159.

Comment Date: 5 p.m. ET 11/1/23.

Docket Numbers: ER24—-69-000.

Applicants: Southwest Power Pool,
Inc.

Description: § 205(d) Rate Filing:
2969R4 Associated Electric Cooperative,
Inc. NITSA NOA to be effective 10/1/
2023.

Filed Date: 10/11/23.

Accession Number: 20231011-5034.

Comment Date: 5 p.m. ET 11/1/23.

Docket Numbers: ER24—-70-000.

Applicants: PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Original ISA, SA No. 7087; Queue No.
AF1-062 to be effective 9/11/2023.

Filed Date: 10/11/23.

Accession Number: 20231011-5035.

Comment Date: 5 p.m. ET 11/1/23.

Docket Numbers: ER24-71-000.

Applicants: Aron Energy Prepay 30
LLC.

Description: Baseline eTariff Filing:
Baseline new to be effective 12/11/2023.

Filed Date: 10/11/23.

Accession Number: 20231011-5048.

Comment Date: 5 p.m. ET 11/1/23.

Docket Numbers: ER24-72-000.

Applicants: Aron Energy Prepay 29
LLC.

Description: Baseline eTariff Filing:
Baseline new to be effective 12/11/2023.

Filed Date: 10/11/23.

Accession Number: 20231011-5049.

Comment Date: 5 p.m. ET 11/1/23.

Docket Numbers: ER24—73-000.

Applicants: CenterPoint Energy
Houston Electric, LLC.

Description: § 205(d) Rate Filing: TFO
Tariff Interim Rate Revision to Conform
with PUCT to be effective 10/6/2023.

Filed Date: 10/11/23.

Accession Number: 20231011-5056.

Comment Date: 5 p.m. ET 11/1/23.

Docket Numbers: ER24—74-000.

Applicants: Metropolitan Edison
Company, PJM Interconnection, L.L.C.

Description: § 205(d) Rate Filing:
Metropolitan Edison Company submits
tariff filing per 35.13(a)(2)(iii): Met-Ed
Amends 10 ECSAs (5439 5509 5510
5518 5519 5581 5584 5585 5642 5648)
to be effective 12/31/9998.

Filed Date: 10/11/23.

Accession Number: 20231011-5082.

Comment Date: 5 p.m. ET 11/1/23.

Docket Numbers: ER24—75-000.

Applicants: PIM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Original ISA, Service Agreement No.
7100; Queue No. AE1-208/AE2-169 to
be effective 9/11/2023.

Filed Date: 10/11/23.

Accession Number: 20231011-5113.

Comment Date: 5 p.m. ET 11/1/23.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp) by querying the
docket number.

Any person desiring to intervene, to
protest, or to answer a complaint in any
of the above proceedings must file in


https://elibrary.ferc.gov/idmws/search/fercgensearch.asp
https://elibrary.ferc.gov/idmws/search/fercgensearch.asp
https://elibrary.ferc.gov/idmws/search/fercgensearch.asp
mailto:customer@ferc.gov
http://www.ferc.gov�
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accordance with Rules 211, 214, or 206
of the Commission’s Regulations (18
CFR 385.211, 385.214, or 385.206) on or
before 5:00 p.m. Eastern time on the
specified comment date. Protests may be
considered, but intervention is
necessary to become a party to the
proceeding.

eFiling i1s encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

The Commission’s Office of Public
Participation (OPP) supports meaningful
public engagement and participation in
Commission proceedings. OPP can help
members of the public, including
landowners, environmental justice
communities, Tribal members and
others, access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202)502—6595 or OPP@
ferc.gov.

Dated: October 11, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-22865 Filed 10~16-23; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. CP17-117-001; CP17-118—
001]

Driftwood LNG LLC, Driftwood Pipeline
LLC; Notice of Request for Extension
of Time

Take notice that on October 4, 2023,
Driftwood LNG LLC (Driftwood LNG)
and Driftwood Pipeline LLC (Driftwood
Pipeline) (collectively, Driftwood)
requested that the Federal Energy
Regulatory Commission (Commission)
grant an extension of time (2023
Extension of Time Request) of an
additional 36 months to construct and
operate facilities for liquefaction and
export of natural gas in Calcasieu
Parish, Louisiana (LNG Terminal and
Pipeline Project, respectively)
authorized by the Commission in
Docket Nos. CP17-117-000 and CP17—
118-000.1 On April 18, 2019, the
Commission issued an Order Granting

1Driftwood LNG LLC & Driftwood Pipeline LLC,
167 FERC {61,054 (2019) (Order).

Authorization Under Sections 3 and 7 of
the Natural Gas Act, which stipulated
Driftwood fully construct and make
available facilities for service within
seven years of the date of the Order.

In its 2023 Extension of Time Request,
Driftwood states, despite significant
progress with construction of the
Project, it has encountered unforeseen
circumstances in recent years that are
preventing it from meeting the
Commission’s in-service deadline for
the liquefied natural gas (LNG) Terminal
and associated Pipeline Project.
Driftwood cites the global upheaval
stemming from the COVID-19 pandemic
caused cascading market and logistical
impacts on workforce, safety, supply
chain, and investment in infrastructure
projects; 2 these circumstances caused
unforeseeable difficulties for LNG
project development and made securing
long-term LNG commercial
commitments difficult over the last
several years. Driftwood requests that
the Commission grant a 36-month
extension of time so that it has the
required time to: (i) receive its long lead
manufactured equipment, which cannot
be manufactured and delivered to the
site in time to meet the current
deadline; (ii) install the equipment and
construct the remaining facilities; and
(iii) continue to attract and secure
customers and financing.

This notice establishes a 15-calendar
day intervention and comment period
deadline. Any person wishing to
comment on Driftwood’s request for an
extension of time may do so. No reply
comments or answers will be
considered. If you wish to obtain legal
status by becoming a party to the
proceedings for this request, you
should, on or before the comment date
stated below, file a motion to intervene
in accordance with the requirements of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (NGA) (18 CFR 157.10).

As a matter of practice, the
Commission itself generally acts on
requests for extensions of time to
complete construction for NGA facilities
when such requests are contested before
order issuance. For those extension

2Driftwood points to a legal challenge to its U.S.
Army Corps of Engineers permit that created
difficulties with respect to Driftwood’s ability to
secure final commercial and financial commitments
for the Project. However, the U.S. Court of Appeals
for the Fifth Circuit recently issued a decision
denying the petition for review filed by Healthy
Gulf and the Sierra Club. Healthy Gulfv. U.S. Army
Corps of Eng’rs, 2023 WL 5742541 (5th Cir. Sept.

6, 2023).

requests that are contested,? the
Commission will aim to issue an order
acting on the request within 45 days.4
The Commission will address all
arguments relating to whether the
applicant has demonstrated there is
good cause to grant the extension.5 The
Commission will not consider
arguments that re-litigate the issuance of
the certificate order, including whether
the Commission properly found the
project to be in the public convenience
and necessity and whether the
Commission’s environmental analysis
for the certificate complied with the
National Environmental Policy Act.® At
the time a pipeline requests an
extension of time, orders on certificates
of public convenience and necessity are
final and the Commission will not re-
litigate their issuance.” The OEP
Director, or his or her designee, will act
on all of those extension requests that
are uncontested.

In addition to publishing the full text
of this document in the Federal
Register, The Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room. For assistance, contact
FERC at FERCOnlineSupport@ferc.gov
or call toll-free, (886) 208—-3676 or TTY,
(202) 502-8659.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFiling” link at http://
www.ferc.gov. Persons unable to file
electronically should submit an original
and three copies of the protest or
intervention to the Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426.

The Commission’s Office of Public
Participation (OPP) supports meaningful
public engagement and participation in
Commission proceedings. OPP can help
members of the public, including

3 Contested proceedings are those where an
intervenor disputes any material issue of the filing.
18 CFR 385.2201(c)(1) (2022).

4 Algonquin Gas Transmission, LLC, 170 FERC
161,144, at P 40 (2020).

51d. at P 40.

6 Similarly, the Commission will not re-litigate
the issuance of an NGA section 3 authorization,
including whether a proposed project is not
inconsistent with the public interest and whether
the Commission’s environmental analysis for the
permit order complied with NEPA.

7 Algonquin Gas Transmission, LLC, 170 FERC
61,144, at P 40 (2020).


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
mailto:FERCOnlineSupport@ferc.gov
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landowners, environmental justice
communities, Tribal members and
others, access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202)502—6595 or OPP@
ferc.gov.

Comment Date: 5:00 p.m. Eastern
Time on, October 26, 2023.

Dated: October 11, 2023.
Kimberly D. Bose,
Secretary.
[FR Doc. 2023-22887 Filed 10~16-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER24-61-000]

Sky Ranch Solar, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

This is a supplemental notice in the
above-referenced proceeding of Sky
Ranch Solar, LLC’s application for
market-based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is October 31,
2023.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the ‘“‘eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—3676 or TYY, (202)
502-8659.

The Commission’s Office of Public
Participation (OPP) supports meaningful
public engagement and participation in
Commission proceedings. OPP can help
members of the public, including
landowners, environmental justice
communities, Tribal members and
others, access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202) 502—-6595 or OPP@
ferc.gov.

Dated: October 11, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-22866 Filed 10-16-23; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2023-0323; FRL-11455-01-
OCSPP]

Petition To Revoke Remaining
Tolerances for Dicofol Use; Notice of
Filing

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: EPA is seeking public
comment on a January 8, 2023, petition
requesting that the Agency revoke all
remaining tolerances of the pesticide
dicofol. The petitioner submitted this
petition pursuant to the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: Comments must be received on
or before November 16, 2023.
ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2023-0323,
through the Federal eRulemaking Portal
at https://www.regulations.gov. Follow
the online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Additional
instructions on commenting and visiting
the docket, along with more information
about dockets generally, is available at
https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Susan Bartow, Pesticide Re-evaluation
Division (7508M), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; telephone
number: (202) 566—2280; email address:
bartow.susan@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

This action is directed to the public
in general and may be of interest to a
wide range of stakeholders, including
environmental, human health, and
agricultural advocates, the chemical
industry, pesticide users, agricultural
producers, food manufacturers,
pesticide manufacturers, and members
of the public interested in the sale,
distribution, or use of pesticides. The
following list of North American
Industrial Classification System
(NAICS) codes is not intended to be
exhaustive, but rather provides a guide
to help readers determine whether this
document applies to them. Potentially
affected entities may include:

e Crop production (NAICS code 111).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the


https://www.regulations.gov
https://www.epa.gov/dockets
mailto:FERCOnlineSupport@ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
mailto:bartow.susan@epa.gov
mailto:OPP@ferc.gov
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disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
https://www.epa.gov/dockets/
comments.html.

II. What action is the Agency taking?

EPA requests public comment during
the next 30 days on a pesticide petition
(available in docket number EPA-HQ—
OPP-2023-0323 at https://
www.regulations.gov). The petitioner
requests that EPA revoke all remaining
tolerances of the pesticide dicofol
currently listed under 40 CFR 180.163.
The petition is filed pursuant to section
408 of the FFDCA.

The petitioner indicates that while he
is aware that multiple pesticides are
allowed for use on tea, he wishes to
ensure that the tea he consumes is free
of dicofol residues. The petitioner
provides a timeline of the registration
and use of dicofol as a pesticide in the
United States. The timeline describes an
Agency decision on May 9, 2012 (77 FR
27164) in which all dicofol tolerances
were revoked except for tolerances on
“tea, dried’ and ‘tea, plucked leaves.”
The 2012 decision indicated that the
Agency would address the tea
tolerances and public comments
received on them in a future document
to be published in the Federal Register.
The Tea Association of the U.S.A., Inc.
previously provided public comments
that dicofol is used in tea production in
countries such as India, China, and
Argentina, and requested that EPA not
revoke the dicofol tolerances on tea but
maintain them for importation
purposes. The petitioner comments that
the Agency did not address the
remaining tea tolerances and public
comments, as previously indicated in
the 2012 decision.

Dicofol is an organochlorine miticide
that was registered in the United States
to control mites on a variety of noncrop
areas and on food crops from 1957 to
October 31, 2013. All use of dicofol in
the United States has been cancelled,
and all dicofol tolerances expired on
October 31, 2016, except for tolerances
on ‘“‘tea, dried’ and ‘tea, plucked
leaves.”

Background materials related to the
Agency’s registration of dicofol and the
phase out of its use are available online
in public docket EPA-HQ-OPP-2005—
0220 at https://www.regulations.gov.
Information related to the Agency’s
dicofol tolerance actions are available
online in public docket EPA-HQ-OPP-
2012-0171 at https://
www.regulations.gov.

Dated: October 11, 2023.

Mary Elissa Reaves,

Director, Pesticide Re-Evaluation Division,
Office of Pesticide Programs.

[FR Doc. 2023-22906 Filed 10-16-23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-11457-01-R3]

Clean Air Act Operating Permit
Program; Order on Petitions for
Objection to State Operating Permit for
United States Steel Corporation, Mon
Valley Works Clairton Plant

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of final order on petition.

SUMMARY: The Environmental Protection
Agency (EPA) Administrator signed an
order dated September 18, 2023, on two
petitions, each dated March 6, 2023,
granting in part and denying in part a
petition from the Environmental
Integrity Project (EIP), the Clean Air
Council (CAC), and Pennsylvania’s
Future (PennFuture) (the EIP Petition),
and granting in full a separate petition
from the Group Against Smog and
Pollution (GASP) (the GASP Petition).
The petitions requested that the EPA
object to a Clean Air Act (CAA) title V
operating permit issued by the
Allegheny County Health Department
(ACHD) to the U.S. Steel Mon Valley
Works Clairton Plant (U.S. Steel,
Clairton) for its by-products coke plant
located in Clairton, Allegheny County,
Pennsylvania.

FOR FURTHER INFORMATION CONTACT:
David Talley, EPA Region III, (215) 814—
2117, talley.david@epa.gov. The final
order and petition are available
electronically at: www.epa.gov/title-v-
operating-permits/title-v-petition-
database.

SUPPLEMENTARY INFORMATION: EPA
received the EIP Petition and the GASP
Petition, each dated March 6, 2023,
requesting that the EPA object to the
issuance of operating permit no. 0052—
OP22, issued by ACHD to U.S. Steel,
Clairton in Allegheny County,
Pennsylvania. On September 18, 2023,

the EPA Administrator issued an order
granting in part and denying in part the
EIP petition and granting in full the
GASP petition. The order itself explains
the basis for the EPA’s decision.

Sections 307(b) and 505(b)(2) of the
CAA provide that a petitioner may
request judicial review of those portions
of an order that deny issues in a
petition. Any petition for review shall
be filed in the United States Court of
Appeals for the appropriate circuit no
later than December 18, 2023.

Cristina Fernandez,

Director, Air and Radiation Division, Region
JIIR

[FR Doc. 2023-22877 Filed 10-16—-23; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL ACCOUNTING STANDARDS
ADVISORY BOARD

Notice of Issuance of Technical
Release 22, Leases Implementation
Guidance Updates

AGENCY: Federal Accounting Standards
Advisory Board.

ACTION: Notice.

SUMMARY: Notice is hereby given that
the Federal Accounting Standards
Advisory Board has issued Federal
Financial Accounting Technical Release
22 titled “Leases Implementation
Guidance Updates: Amendments to
Technical Release 20.”
ADDRESSES: Technical Release 22 is
available on the FASAB website at
http://www.fasab.gov/accounting-
standards/. Copies can be obtained by
contacting FASAB at (202) 512-7350.
FOR FURTHER INFORMATION CONTACT: Ms.
Monica R. Valentine, Executive
Director, 441 G Street NW, Suite 1155,
Washington, DC 20548, or call (202)
512-7350.

Authority: 31 U.S.C. 3511(d); Federal
Advisory Committee Act, 5 U.S.C.
1001-1014.

Dated: October 12, 2023.
Monica R. Valentine,
Executive Director.
[FR Doc. 2023-22860 Filed 10-16-23; 8:45 am]
BILLING CODE 1610-02-P

FEDERAL FINANCIAL INSTITUTIONS
EXAMINATION COUNCIL

[Docket No. AS23-16]

Appraisal Subcommittee Notice of
Meeting

AGENCY: Appraisal Subcommittee of the
Federal Financial Institutions
Examination Council.
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ACTION: Notice of special closed
meeting.

SUMMARY: In accordance with section
1104(b) of title XI of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989, as amended,
notice is hereby given that the Appraisal
Subcommittee (ASC) met for a Special
Closed Meeting on these dates.

Location: Virtual meeting via Webex.

Date: August 31, 2023 and September
7,2023.

Time:11:00 a.m. ET.

Location: Virtual meeting via Webex.

Date: September 22, 2023.

Time: 2:01 p.m. ET.

Action and Discussion Item

Personnel Matter

The ASC convened a Special Closed
Meeting to discuss a personnel matter.
No action was taken by the ASC.

James R. Park,
Executive Director.

[FR Doc. 2023-22890 Filed 10-16-23; 8:45 am]
BILLING CODE 6700-01-P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The public portions of the
applications listed below, as well as
other related filings required by the
Board, if any, are available for
immediate inspection at the Federal
Reserve Bank(s) indicated below and at
the offices of the Board of Governors.
This information may also be obtained
on an expedited basis, upon request, by
contacting the appropriate Federal
Reserve Bank and from the Board’s
Freedom of Information Office at
https://www.federalreserve.gov/foia/
request.htm. Interested persons may
express their views in writing on the
standards enumerated in the BHC Act
(12 U.S.C. 1842(c)).

Comments regarding each of these
applications must be received at the
Reserve Bank indicated or the offices of

the Board of Governors, Ann E.
Misback, Secretary of the Board, 20th
Street and Constitution Avenue NW,
Washington, DC 20551-0001, not later
than November 16, 2023.

A. Federal Reserve Bank of Boston
(Prabal Chakrabarti, Senior Vice
President) 600 Atlantic Avenue, Boston,
Massachusetts 02210-2204. Comments
can also be sent electronically to
BOS.SRC.Applications.Comments@
bos.frb.org:

1. Eastern Bankshares, Inc., Boston,
Massachusetts; to acquire Cambridge
Bancorp, and thereby indirectly acquire
Cambridge Trust Company, both of
Cambridge, Massachusetts.

Board of Governors of the Federal Reserve
System.

Michele Taylor Fennell,

Deputy Associate Secretary of the Board.
[FR Doc. 2023-22889 Filed 10-16—23; 8:45 am]
BILLING CODE P

Dated: October 11, 2023.
Dharmesh Vashee,

General Counsel, Federal Retirement Thrift
Investment Board.

[FR Doc. 2023—-22803 Filed 10-16—-23; 8:45 am]
BILLING CODE P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

[CMS—8083-N]
RIN 0938—-AV11
Medicare Program; CY 2024 Inpatient
Hospital Deductible and Hospital and

Extended Care Services Coinsurance
Amounts

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Notice.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

Notice of Board Meeting

DATES: October 24, 2023 at 9 a.m. PDT/
12 p.m. EDT.

ADDRESSES: Telephonic. Dial-in (listen
only) information: Number: 1-202—-599—
1426, Code: 716 481 115#; or via web:
https://teams.microsoft.com/I/meetup-
join/19% 3ameeting
M2VhNGNhZjYtODRjYyOONmY
3LWIINDktY2Q3YjIOYTFKYWE
w%40thread.v2/0?context=%7b%22Tid
%22%3a%223f6323b7-e3fd-4f35-b43d-
1a7afae5910d%22%2c%220
id%22%30%2241d6f4d1—9772—4b51—
a10d-cf72842224a%22%7d.

FOR FURTHER INFORMATION CONTACT:
Kimberly Weaver, Director, Office of
External Affairs, (202) 942—1640.

SUPPLEMENTARY INFORMATION:
Board Meeting Agenda
Open Session

1. Approval of the September 26, 2023,
Board Meeting Minutes
2. Monthly Reports
(a) Participant Report
(b) Legislative Report
3. Quarterly Reports
(c) Investment Review
(d) Audit Status
(e) Budget Review

Closed Session

4. Information covered under 5 U.S.C.
552b(c)(6) and (c)(10).

Authority: 5 U.S.C. 552b(e)(1).

SUMMARY: This notice announces the
inpatient hospital deductible and the
hospital and extended care services
coinsurance amounts for services
furnished in calendar year (CY) 2024
under Medicare’s Hospital Insurance
(Part A) program. The Medicare statute
specifies the formulas used to determine
these amounts. For CY 2024, the
inpatient hospital deductible will be
$1,632. The daily coinsurance amounts
for CY 2024 will be as follows: $408 for
the 61st through 90th day of
hospitalization in a benefit period; $816
for lifetime reserve days; and $204 for
the 21st through 100th day of extended
care services in a skilled nursing facility
in a benefit period.

DATES: The deductible and coinsurance
amounts announced in this notice are
effective on January 1, 2024.

FOR FURTHER INFORMATION CONTACT:
Suzanne Codespote, (410) 786—7737.

SUPPLEMENTARY INFORMATION:
I. Background

Section 1813 of the Social Security
Act (the Act) provides for an inpatient
hospital deductible to be subtracted
from the amount payable by Medicare
for inpatient hospital services furnished
to a beneficiary. It also provides for
certain coinsurance amounts to be
subtracted from the amounts payable by
Medicare for inpatient hospital and
extended care services. Section
1813(b)(2) of the Act requires the
Secretary of the Department of Health
and Human Services (the Secretary) to
determine and publish each year the
amount of the inpatient hospital
deductible and the hospital and
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