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Presidential Documents

Title 3—

The President

Executive Order 14107 of September 6, 2023

Exemption of Paul H. Maurer From Mandatory Separation

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 8425(e) of title
5, United States Code, it is hereby ordered as follows:

Section 1. Consistent with section 8425(e) of title 5, United States Code,
I hereby determine that the public interest requires that Paul H. Maurer,
the current Special Agent in Charge of the George W. Bush Protective Detail
in Dallas, Texas, shall be exempted from automatic separation under section
8425(b)(1) of title 5, United States Code. The Director of the United States
Secret Service retains all applicable supervisory authority over Special Agent
Maurer, including authorities vested in him pursuant to chapter 75 of title
5, United States Code.

Sec. 2. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or
(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.



62442 Federal Register/Vol. 88, No. 175/ Tuesday, September 12, 2023/Presidential Documents

[FR Doc. 2023-19798
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(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,

employees, or agents, or any other person.

THE WHITE HOUSE,
September 6, 2023.
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Proclamation 10618 of September 7, 2023

National Days of Prayer and Remembrance, 2023

By the President of the United States of America

A Proclamation

Twenty-two years ago—on September 11, 2001—2,977 precious lives were
stolen from us in attacks of deliberate evil on our Nation. On the National
Days of Prayer and Remembrance, we come together to renew our sacred
vow: Never forget. Never forget the parents, children, spouses, friends, and
loved ones we lost that day. Never forget the heroes who stepped up to
rescue their fellow Americans and help our communities rebuild in the
hours—and years—thereafter. And never forget our obligation to honor their
memories and service by building a safer and more secure future for all.

To all the families of the victims who have had to endure the absence
of a loved one over the last two decades, I know that 22 years is both
a lifetime and no time at all. The very memories that help us heal can
also open up the hurt and take us back to the moment the grief was
raw—to the moment when a loved one and their dreams were stolen from
us in an instant. Today, when that grief feels especially great, the First
Lady and I hold you close to our hearts.

We also join all those who are mourning the loss of patriots who stepped
up when their country needed them most. My mom believed the greatest
virtue of all was courage and that someday the bravery that exists in every
heart will be summoned. For many, that day was September 11, 2001.
Patriotic citizens and first responders ran into the searing flames and crum-
bling buildings to save their fellow Americans. And in the years that followed,
thousands more served and sacrificed to prevent another attack on the
United States.

These brave heroes remind us that—through all that has changed over these
last two decades—the enduring resolve of the American people has never
wavered. What was destroyed in the attacks, we have repaired. What was
threatened, we have fortified. We have never ceased in our mission to
defend ourselves against those who seek to do us harm and to deliver
justice to those responsible for attacks against our people. And during our
darkest hour, we regained our light by finding something all too rare—
unity.

Today, the charge left for all of us is to find renewal and resolve in remem-
brance. For it is not enough to only reflect on the souls we lost on September
11th; we must also continue to build a Nation worthy of their highest
aspirations—one that remembers, for all our flaws and disagreements, there
is nothing we cannot accomplish when we stand together and defend with
all our hearts that which makes us unique in the world: our democracy.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 8, 2023,
through September 10, 2023, as National Days of Prayer and Remembrance.
I ask that the people of the United States honor the victims of September
11, 2001, and their loved ones with prayer, contemplation, memorial services
and visits, bells, candlelight vigils, and other activities. I invite people
around the world to join. I call on the citizens of our Nation to give
thanks for our many freedoms and blessings, and I invite all people of
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faith to join me in asking for God’s continued guidance, mercy, and protec-
tion.

IN WITNESS WHEREOF, I have hereunto set my hand this seventh day
of September, in the year of our Lord two thousand twenty-three, and
of the Independence of the United States of America the two hundred

and forty-eighth.
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FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Part 2424

Negotiability Proceedings

AGENCY: Federal Labor Relations
Authority.
ACTION: Final rule.

SUMMARY: The Federal Labor Relations
Authority (FLRA) is revising the
regulations governing negotiability
appeals to better “expedite
proceedings,” consistent with
Congress’s direction. The final rule is
designed to benefit the FLRA’s parties
by clarifying various matters and
streamlining the adjudication process
for negotiability appeals, resulting in
more timely decisions.

DATES:

Effective Date: This rule is effective
October 12, 2023.

Applicability Date: This part applies
to all petitions for review filed on or
after October 12, 2023.

FOR FURTHER INFORMATION CONTACT:
Thomas Tso, Solicitor, at ttso@flra.gov
or at (771) 444-5779.

SUPPLEMENTARY INFORMATION: The FLRA
proposed revisions to part 2424 of the
Authority’s Regulations concerning
negotiability proceedings. The proposed
rule was published in the Federal
Register, and public comments were
solicited on the proposed changes (84
FR 70439) (Dec. 23, 2019). After the
initial public comment period closed,
the FLRA reopened the comment period
for an additional round of public
feedback (85 FR 4913) (Jan. 28, 2020).
(From this point forward, the printed
statements at 84 FR 70439 and 85 FR
4913 are collectively referred to as “the
proposal notices.”) Comments were
received from unions, agencies, labor-
management practitioners, and other
individuals. All timely comments have
been considered prior to publishing the
final rule, and virtually all comments,
including all significant comments, are

addressed with specificity below.
Changes from the proposed rule are also
discussed below, and where those
changes relate to specific comments, the
connection between the changes and the
comments is noted.

Significant Changes

In §§2424.22 and 2424.25, the final
rule changes the procedures through
which an exclusive representative may
divide or sever a proposal or provision
into distinct parts, in order to seek
separate negotiability determinations on
particular matters standing alone.
Section 2424.10 of the final rule does
not remove references to the
Collaboration and Alternative Dispute
Resolution Program. Section 2424.21 of
the final rule does not require an
exclusive representative to file a
petition for review within sixty days
after the expiration of the deadline for
an agency to respond to a request for a
written allegation concerning the duty
the bargain. Section 2424.22 of the final
rule does not require an exclusive
representative to respond, in a petition
for review, to specific claims in an
agency'’s allegation concerning the duty
to bargain or an agency head’s
disapproval. Section 2424.26 of the final
rule does not shorten the time limit for
filing an agency’s reply from fifteen
days to ten days. Section 2424.41 of the
final rule does not require an exclusive
representative to report to a Regional
Director an agency'’s failure to comply
with a negotiability decision and order
within thirty days after the expiration of
the 60-day period for seeking judicial
review. Unlike the potentially broad
revisions contemplated in the proposal
notices, the final rule leaves § 2424.50 of
the Authority Regulations (concerning
compelling need) mostly unchanged.

Miscellaneous Comments and
Responses

Some of the comments responding to
the proposal notices did not concern a
specific section of the proposed rules.
One commenter opposed any changes to
existing negotiability procedures
because, in the commenter’s view, the
process could be streamlined by
employing sufficient staff. As this
comment was not germane to the
proposed rule, it did not influence the
final rule.

The Office of Personnel Management
(OPM) requested that the final rule
include a provision requiring that, if a

petition for review raises a negotiability
dispute concerning a statute that OPM
administers, an executive order that
OPM administers, or a government-wide
regulation that OPM promulgated, then
the Authority must formally notify OPM
and provide OPM an opportunity to
intervene in the case.

Section 7105(i) of the Federal Service
Labor-Management Relations Statute
(the Statute) states that ““the Authority
may request from the Director of [OPM]
an advisory opinion concerning the
proper interpretation of rules,
regulations, or policy directives issued
by [OPM] in connection with any matter
before the Authority.” 5 U.S.C. 7105(i)
(emphasis added). Admittedly, Section
7105(i) does not address the full scope
of the matters raised in OPM’s
comment—such as statutes or executive
orders that OPM administers. However,
regarding government-wide regulations
that OPM issued, Section 7105(i)
indicates that Congress did not think it
necessary either to require the Authority
to seek OPM’s views in every case, or
to provide OPM an opportunity to
intervene in cases. In addition, when
Congress thought OPM should have the
right to intervene in a particular class of
civil-service cases—for example, certain
cases before the Merit Systems
Protection Board involving the
“interpretation or application of any
civil[-]service law, rule, or regulation,
under the jurisdiction of [OPM]"—
Congress provided for intervention in
statutory text. 5 U.S.C. 7701(d)(1).
Further, nothing in the Statute,
including Section 7105(i), prevents the
Authority from requesting an advisory
opinion from OPM on statutes or
executive orders that OPM administers,
where such an opinion would aid the
Authority in its decision making.
Moreover, § 2429.9 of the Authority’s
Regulations allows any interested
person to petition for the opportunity to
present views as amicus curiae in a
particular case, and OPM may petition
to present its views through that
provision. 5 CFR 2429.9.

For these reasons, the final rule does
not include a provision concerning
notification of, and intervention by,
OPM in particular cases.

Sectional Analyses, Comments, and
Responses

The regulatory analyses provided in
the proposal notices about wording that
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has not changed from the proposed rule
to the final rule should be understood
to apply to the unchanged portions of
the final rule. Such previous analyses
will not be repeated here, although they
continue to apply. Further sectional
analyses of the amendments and
revisions to part 2424, Negotiability
Proceedings—including public
comments and responses to those
comments—follow:

Part 2424—Negotiability Proceedings
Section 2424.1

None of the public comments
addressed § 2424.1. The final rule is the
same as the proposed rule.

Section 2424.2

Comments and Responses

One commenter stated that the
sentence listing examples of bargaining
obligation disputes should say that such
disputes include, but may not be limited
to, the specified examples. This
requested change is unnecessary
because the list of examples does not
purport to be exhaustive. The same
commenter asked that the examples be
joined by “or” rather than “and.” The
commenter correctly notes that each
example is sufficient, on its own, to
establish a bargaining obligation
dispute. However, this requested change
is unnecessary because each example is
part of a group of similar terms, so using
“and” is appropriate. Therefore, these
requested changes were not adopted.

Another commenter requested that
the examples of bargaining obligation
disputes be expanded from the
proposed rule so that the examples still
included situations where parties
disagree about whether a change to
conditions of employment was de
minimis. As discussed in connection
with § 2424.2(a)(2) below, this requested
change is incorporated into the final
rule.

A third commenter stated that it does
not interpret the changes to the
examples in this section to alter the
legal definition of the defined terms. To
the extent that the commenter means
that the changes to examples are
intended to better illustrate the existing
definitions of these terms, rather than to
change the operative definitions of the
terms, the commenter is correct. This
commenter also objected to adding
executive orders to the examples of
sources of negotiability disputes. As
explained further below in connection
with § 2424.2(c), executive orders are
not included among the examples of
sources of negotiability disputes in the
final rule. This commenter also asked
that, where government-wide rules or

regulations are listed as sources of
negotiability disputes, the rule be
amended to acknowledge that
government-wide rules or regulations
can be contrary to statutory law.
However, this requested change is
unnecessary because it is irrelevant to
the existence of a negotiability dispute.
Regardless of whether a government-
wide rule or regulation is consistent
with, or contrary to, a statute, a
disagreement between parties about
whether a proposal or provision is
consistent with a government-wide rule
or regulation will establish that a
negotiability dispute exists.

Further Analysis

As in the proposed rule, § 2424.2(a) of
the final rule clarifies the definition of
a “bargaining obligation dispute.”
However, in response to a comment
seeking further examples, § 2424.2(a) of
the final rule includes two additional
examples, rather than (as in the
proposed rule) one additional example.
Specifically, § 2424.2(a)(2) of the final
rule identifies, as examples of
bargaining obligation disputes,
disagreements concerning agency claims
that bargaining is not required ‘“‘because
there has not been a change in
bargaining-unit employees’ conditions
of employment,” see, e.g., NFFE,
IAMAW, Fed. Dist. 1, Fed. Loc. 1998, 69
FLRA 586, 589 (2016) (analyzing
agency’s contested claim that it made no
changes to conditions of employment as
a bargaining obligation dispute)
(Member Pizzella concurring in part and
dissenting in part on other grounds), as
well as claims that bargaining is not
required “‘because the effect of the
change is de minimis,” e.g., AFGE, Loc.
2139, Nat’l Council of Field Lab. Locs.,
61 FLRA 654, 656 (2006) (‘“The claim
that a change in employees’ conditions
of employment is de minimis is a
bargaining obligation dispute, rather
than a negotiability dispute.”). Section
2424.2(a)(3) of the final rule is the same
as the proposed rule and identifies, as
an example of a bargaining obligation
dispute, a disagreement about an agency
claim that “[t]he exclusive
representative is attempting to bargain
at the wrong level of the agency.”
Unlike the proposed rule, the final rule
does not revise the text currently
located at 5 CFR 2424.2(b).

Section 2424.2(c) of the final rule
differs from the proposed rule in three
respects. First, whereas § 2424.2(c)(2) of
the proposed rule identified, as an
example of a negotiability dispute, a
disagreement concerning whether a
proposal or provision ““[d]irectly affects
bargaining-unit employees’ condition of
employment,” § 2424.2(c)(2) of the final

rule removes the word “[d]irectly.” The
word ““[d]irectly” was removed because
a negotiability dispute exists when there
is a disagreement about whether a
proposal or provision has any effect on
bargaining-unit employees’ conditions
of employment—not only when there is
disagreement about direct effects. See,
e.g., NAGE, Loc. R1-144, 43 FLRA 1331,
1333 (1992); id. at 1335 (agency argued
that proposals did not concern
conditions of employment of
bargaining-unit employees), 1350-51
(Authority found four proposals
“nonnegotiable” because they did not
concern the conditions of employment
of bargaining-unit employees). Second,
unlike § 2424.2(c) of the proposed rule,
§2424.2(c) of the final rule does not
include executive orders among the
examples of sources of negotiability
disputes. However, the omission of this
example does not prohibit parties from
arguing that a proposal’s or provision’s
inconsistency with an executive order
gives rise to a negotiability dispute.
Third, because the executive-order
example was removed, § 2424.2(c)(7) of
the proposed rule has become
§2424.2(c)(6) of the final rule, and
§2424.2(c)(8)(i) through (v) of the
proposed rule have become
§ 2424.2(c)(7)(i) through (v) of the final
rule. The remaining changes to the text
currently located at 5 CFR 2424.2(c) are
the same in the final rule as in the
proposed rule.

Section 2424.2(e) and (f) are the same
in the final rule as in the proposed rule.

The proposal notices explained that,
although the proposed rule contained
revised wording that would
“[e]liminat[e] severance altogether,”
“the FLRA [wa]s also considering
another possible option” that would not
completely eliminate severance. 84 FR
at 70439. Unlike the proposed rule, the
final rule does not remove the existing
definition of “[s]everance,” located at 5
CFR 2424.2(h). Because the final rule
does not remove the “[s]everance”
definition, the final rule also does not
redesignate the definition of “[w]ritten
allegation concerning the duty to
bargain” as § 2424.2(h)—which is a
change from the proposed rule. Under
the final rule, the definition of
“[w]ritten allegation concerning the
duty to bargain” maintains its existing
location at 5 CFR 2424.2(i).

Section 2424.10

Comments and Responses

Three commenters opposed adding to
this section new wording that specifies
that Collaboration and Alternative
Dispute Resolution (CADR) assistance is
provided at the discretion of the
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Authority. The final rule does not
include the wording that assistance is
provided “in the discretion of the
Authority”; however, the Authority
disagrees with the commenters’
assertions that, as long as the parties
agree to CADR assistance, the decision
about whether a dispute enters the
CADR Program should not be at the
Authority’s discretion. For example, the
Authority may not have resources
available to provide CADR assistance
every time it is requested. If the
Authority declines to grant CADR
assistance, that action in no way
prevents parties from agreeing to seek
alternative dispute resolution services
from entities outside the FLRA—such as
the Federal Mediation and Conciliation
Service.

One commenter appeared to believe
that, under the proposed rule, after a
petition for review had been filed, the
Authority could require the parties to
participate in alternative dispute
resolution without their consent. To the
contrary, CADR assistance will continue
to require the consent of the parties.

Another commenter expressed
reservations about an addition in the
proposed rule that stated that CADR
assistance would be provided as
resources permit. Because the FLRA is
unable to offer any services beyond the
capacity of its available resources, this
wording remains part of the final rule,
as discussed further below.

A third commenter expressed
disappointment that the proposed rule
removed references to the CADR
Program. As explained further below,
the final rule does not remove those
references.

Further Analysis

Unlike the proposed rule, the heading
of § 2424.10 in the final rule will remain
the same as the existing heading of 5
CFR 2424.10. In another variance from
the proposed rule, § 2424.10 of the final
rule is amended to state that parties may
contact either the CADR Program or the
Office of Case Intake and Publication to
seek CADR services. Updated phone
numbers are added to the final rule.
Further, whereas the proposed rule
removed all direct references to CADR,
§ 2424.10 of the final rule retains all of
the direct references to CADR that
currently appear in 5 CFR 2424.10. As
in the proposed rule, § 2424.10 of the
final rule clarifies that CADR
representatives will attempt to assist
parties to resolve their disputes “‘as
resources permit.”

Section 2424.11

Comments and Responses

Two commenters supported requiring
that requests for allegations concerning
the duty to bargain be in writing, and
like the proposed rule, the final rule
incorporates this requirement.

OPM requested that this section be
amended to state that any written
agency responses to an exclusive
representative’s proposals—including
agency counterproposals—may contain
an unrequested agency allegation
concerning the duty the bargain.
Because the existing wording does not
limit the types of written sources that
may contain an unrequested agency
allegation concerning the duty to
bargain, the requested change is
unnecessary. Therefore, the final rule
does not adopt that requested change.

OPM also requested that this section
be amended to specify that an agency
allegation concerning the duty to
bargain need contain only an assertion
of nonnegotiability and the statutory
basis, or other authority, supporting that
assertion. OPM contended that the rule
should make clear that no further detail
is necessary to trigger the time limits for
filing a petition for review under
§2424.21. The existing wording at 5
CFR 2424.11 does not specify the level
of detail required to trigger the time
limits in § 2424.21, except to say that
agency allegations must be in writing
and must concern the duty to bargain.
The FLRA believes that case-by-case
adjudication continues to provide a
superior method for determining
precisely when an agency allegation has
triggered the time limits in § 2424.21,
and the final rule has not adopted
OPM’s suggested modification.

Further Analysis

The final rule is the same as the
proposed rule.

Section 2424.21

Comments and Responses

Six commenters addressed the change
in the proposed rule that, if an agency
fails to respond within ten days to an
exclusive representative’s written
request for a written agency allegation
concerning the duty to bargain, then the
exclusive representative may file a
petition, but only within the next sixty
days. One union commenter stated that
the sixty-day timeline was adequate
under these circumstances. Three
agency commenters stated that imposing
the sixty-day timeline would ensure that
negotiability disputes did not linger
longer than necessary. OPM requested
that this deadline be shortened to thirty

days. One union commenter opposed
the sixty-day deadline because,
according to the commenter, this change
rewarded an agency’s failure to respond
to a written request for an allegation of
nonnegotiability by nevertheless
imposing a deadline on the exclusive
representative for filing a petition for
review. As discussed further below, the
final rule does not impose this sixty-day
deadline because it is not clear that
there is currently a problem with
exclusive representatives waiting for
unnecessarily lengthy periods of time to
file petitions after requesting, but not
receiving, written agency allegations.

Two commenters expressed concern
that an agency does not face adverse
consequences for failing to provide a
written allegation concerning the duty
the bargain within ten days of the
exclusive representative’s written
request for such an allegation. One
union commenter suggested that, to
provide an adverse consequence for an
agency in these circumstances, for each
day that the agency’s requested
allegation is late—that is, beyond the
ten-day deadline for providing such an
allegation—the exclusive representative
should receive an additional day for
filing its petition. This suggestion would
violate Section 7117(c)(2) of the Statute,
which requires a fifteen-day deadline
for filing a petition for review after an
agency alleges that the duty to bargain
does not extend to any matter. 5 U.S.C.
7117(c)(2). Thus, this suggestion has not
been adopted. The same union
commenter was also concerned that
fifteen days would be inadequate for
filing a petition that satisfies certain
new content requirements that appeared
in §2424.22(d) of the proposed rule. As
discussed later in connection with
§ 2424.22(d), the proposed new content
requirements are not part of the final
rule, so this concern has been mooted.
One commenter suggested that the
Authority rewrite the section so that
none of the deadlines depend on when
the exclusive representative receives, or
does not receive, written agency
allegations. According to this
commenter, the complexity of the
section in distinguishing between
responses or non-responses to written
requests for allegations, solicited or
unsolicited allegations, and written
versus unwritten allegations creates
unnecessary formality that will confuse
many negotiators, who are often not
lawyers. The commenter suggested that
the section state simply that an
exclusive representative may file an
appeal at any time after the
representative is placed on notice that
the agency considers a proposal
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nonnegotiable, even if the exclusive
representative has not requested a
written allegation of nonnegotiability.
This suggestion would violate Section
7117(c)(2) of the Statute, which requires
a fifteen-day deadline for filing a
petition for review after an agency
alleges that the duty to bargain does not
extend to any matter. 5 U.S.C.
7117(c)(2). Accordingly, this suggestion
has not been adopted.

One union commenter opposed
§2424.21(b)(1)(i) of the proposed rule,
which stated that, if the agency serves
a written allegation on the exclusive
representative more than ten days after
receiving a written request for such
allegation, then the petition must be
filed within fifteen days of the service
of that allegation. This union
commenter contended that imposing a
fifteen-day deadline on an exclusive
representative—even when an agency
did not satisfy its obligation to provide
a requested allegation within ten days of
the request—rewards an agency’s
violation of its regulatory obligation to
furnish requested allegations. However,
this commenter did not suggest any
alternative regulatory wording, and as
discussed in the previous two
paragraphs, Section 7117(c)(2) of the
Statute requires a fifteen-day deadline
for filing a petition for review after an
agency alleges that the duty to bargain
does not extend to any matter. 5 U.S.C.
7117(c)(2). As discussed further below,
with some modifications to the wording,
the change identified as
§ 2424.21(b)(1)(i) of the proposed rule
has been adopted as § 2424.21(b)(1) of
the final rule.

OPM suggested that § 2424.21(b)(1)(ii)
of the proposed rule be omitted from the
final rule because it was confusing. As
explained further below, this suggestion
was accepted.

Further Analysis

Unlike the proposed rule, § 2424.21 of
the final rule does not state that if an
agency fails to respond to a written
request for a written allegation within
ten days of the request, then the
exclusive representative may file a
petition, but only within the next sixty
days. Further, to simplify the rule,
§2424.21 of the final rule does not
adopt the wording from
§2424.21(b)(1)(ii) of the proposed rule,
which described how the Authority
would handle a situation where an
agency served a written allegation on
the exclusive representative more than
ten days after receiving a written request
for such allegation, but the exclusive
representative had already filed a
petition. These proposed changes have
been deliberately omitted from the final

rule. However, §2424.21 of the final
rule adopts the change from the
proposed rule that, if the agency serves
a written allegation on the exclusive
representative more than ten days after
receiving a written request for such
allegation, and a petition has not yet
been filed, then the petition must be
filed within fifteen days of the service
of that allegation. This change now
appears as § 2424.21(b)(1) in the final
rule.

Section 2424.22

Comments and Responses

OPM suggested that this section
specify that untimely petitions will be
dismissed absent a demonstration of
good cause. Existing procedures for
addressing untimely petitions have
proven adequate, so this suggestion has
not been adopted.

Many of the comments about this
section concerned the proposal to
amend severance procedures. The
proposal notices described two possible
severance-amendment options. Under
“Option 1,” severance would be
eliminated altogether by requiring the
exclusive representative to divide
matters into separate proposals or
provisions when filing the petition, and
by precluding severance at later stages
of the proceeding. Under “Option 2,”
severance would be available at only
one point in the filing process, and
timely severance requests would be
automatically granted. However, if
severance requests were automatically
granted, then the exclusive
representative would bear certain
burdens to ensure that the record was
sufficient to assess whether the severed
portions were within the duty to bargain
or consistent with law.

One union commenter supported the
portion of “Option 1” that allowed an
exclusive representative to divide
matters into distinct proposals and
provisions at the petition stage, but the
commenter desired another opportunity
for severance later in the process. This
commenter suggested that the exclusive
representative’s response to the agency’s
statement of position should be the later
point for severance. This commenter
supported the portion of “Option 2”
that would make severance automatic
because this approach would prevent
severance from becoming its own point
of contention in the proceedings.

Another commenter said that neither
severance option would streamline the
negotiability process because, even after
severance occurred, if only a few words
from a larger proposal or provision were
allegedly nonnegotiable, then that small
portion could cause the entire proposal

or provision to be found nonnegotiable.
However, the consequence that the
commenter identified exists regardless
of severance procedures: Any portion of
a proposal or provision may render the
larger whole deficient. Thus, severance
procedures could not completely
eliminate that risk. If required to choose
between the two options, this
commenter preferred “Option 1.”

A commenter suggested that unions
should state, during bargaining, how
they would prefer proposals to be
severed in the event of a negotiability
dispute. The commenter asserted that
this approach would highlight which
portions of proposals were most
important to the union before disputes
reached the formal negotiability process.
However, regulating the methods that
parties use in their bargaining before the
formal negotiability process begins is
beyond the scope of the rule.

An agency commenter supported both
eliminating severance altogether and
prohibiting an exclusive representative
from dividing single proposals from the
bargaining table into multiple parts—to
be considered as distinct proposals—in
a petition. This suggestion is impractical
because, in most cases, an exclusive
representative must choose how much
of the wording from the parties’
negotiations will be set forth in the
petition. In some cases, negotiations
may involve only a few sentences, but
many cases involve multiple pages of
text. It would be inefficient for the rule
to require an exclusive representative to
set forth in the petition all of the text
from the bargaining table, even though
some parts are entirely agreeable to both
parties. Thus, an exclusive
representative must apportion the text
from the bargaining table into proposals
for consideration in a petition.

Another union commenter opposed
making any changes to existing
severance procedures because,
according to this commenter, the Statute
requires an informal process for
presenting arguments to the Authority.
However, the Statute is precise in
delimiting the procedures for
negotiability appeals, and there is
nothing to suggest that the entire
process should be informal. Further, it
is unclear how maintaining or
eliminating severance—which is a
specialized concept in negotiability
law—would promote informality, even
if that were a goal of the negotiability
process. This commenter also
contended that if severance were
eliminated, exclusive representatives
would be unable to salvage negotiable
portions of longer proposals in which
easily isolatable parts were outside the
duty to bargain. This criticism is
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unwarranted because, under either
Option, an exclusive representative
could submit an easily isolated portion
of disputed text as one proposal, and
divide the remainder of the disputed
text into separate proposals—provided
that all proposals have meaning
standing alone. Moreover, as discussed
in connection with § 2424.25 of the final
rule, a modified severance procedure
will be available when the exclusive
representative files a response to the
agency’s statement of position. Another
agency commenter preferred “Option 1”
because the commenter said that
“Option 2” would generate additional
disputes over whether an exclusive
representative had satisfied its burdens
after receiving automatic severance.
However, the existing process generates
disputes about whether the Authority
should grant severance. The idea for
automatically granting severance under
“Option 2” was premised on a
prediction that there would be fewer
disputes about whether exclusive
representatives had satisfied their
burdens after automatic severance than
there are disputes at present over
whether the Authority should grant
severance. The FLRA adheres to its
predictive judgment that the number of
disputes will decrease if the question of
whether to grant severance is not its
own point of contention.

After consideration of these severance
comments, and as explained further
below, the final rule incorporates
portions of “Option 1” and “Option 2.”
At the petition stage, the exclusive
representative will be responsible for
dividing matters into distinct proposals
or provisions, if it desires distinct
negotiability determinations on
particular matters standing alone.
However, when the exclusive
representative files a response to the
agency’s statement of position, there
will be an opportunity to invoke a
modified severance procedure. The
ways in which that procedure has been
modified are discussed in connection
with § 2424.25 of the final rule.

The remaining comments on this
section concerned § 2424.22(d) of the
proposed rule, which required exclusive
representatives to respond—in the
petition for review—to any specific
claims from an agency’s allegation
concerning the duty to bargain, or from
an agency head’s disapproval (the
response requirement).

One union commenter opposed the
response requirement because the
commenter said that the requirement
was overly formalistic, and many union
representatives are not lawyers.

An agency commenter supported the
response requirement on the ground

that it would foster a more prompt and
focused process for resolving
negotiability disputes.

One commenter said the fifteen-day
deadline for filing a petition would not
be sufficient to respond to all of the
specific claims in an agency’s allegation
concerning the duty to bargain, or an
agency head’s disapproval.

Another union commenter stated that
the response requirement would
demand that an exclusive representative
prove that a proposal was negotiable,
rather than require that an agency prove
that it was not.

As explained further below, the final
rule does not adopt § 2424.22(d) of the
proposed rule, so the expressed
concerns about, or support for, the
response requirement are moot.

Further Analysis

The heading and § 2424.22(a) are the
same in the final rule as in the proposed
rule. Like the proposal notices’ “Option
1,” §2424.22 of the final rule adds a
new paragraph—designated
§2424.22(b)—to allow for the division
of matters into proposals or provisions.
If an exclusive representative seeks a
negotiability determination on
particular matters standing alone, then
the exclusive representative will be
required to divide the matters into
separate proposals or provisions when
filing the petition. An exclusive
representative may no longer ask the
Authority for severance at the petition
stage of the negotiability proceedings,
because the exclusive representative is
capable of separating matters into
distinct proposals or provisions when
submitting a petition to the Authority.
However, the final rule also adopts parts
of “Option 2” from the proposal notices.
Specifically, the final rule does not
completely eliminate severance from
negotiability proceedings, although the
exclusive representative may no longer
ask the Authority for severance at the
petition stage. In accordance with the
description of “Option 2" in the
proposal notices, a new sentence has
been added to § 2424.22(b) of the final
rule that did not appear in the proposed
rule. Specifically, § 2424.22(b) of the
final rule states that “the exclusive
representative will have an opportunity
to divide proposals or provisions into
separate parts when the exclusive
representative files a response under
§2424.25.” In other words, a modified
severance procedure will be available at
the response stage of the negotiability
proceedings.

Section 2424.22(c) of the final rule
differs from the proposed rule in several
respects. The paragraph identified as
§2424.22(c)(3) in the proposed rule is

adopted but redesignated as
§2424.22(c)(2)(@d) in the final rule. The
paragraph identified as § 2424.22(c)(4)
in the proposed rule is adopted but
redesignated as § 2424.22(c)(3) in the
final rule. The word “and’” has been
removed from the end of this paragraph
because an additional paragraph has
been added to §2424.22(c) of the final
rule. The paragraph identified as

§ 2424.22(c)(5) in the proposed rule is
adopted but redesignated as
§2424.22(c)(3)(@d) in the final rule, and
the word “and” has been added to the
end of this paragraph to introduce the
final paragraph of § 2424.22(c) of the
final rule.

Section 2424.22 of the proposed rule
eliminated the wording currently
located at 5 CFR 2424.22(b)(4). Section
2424.22 of the final rule maintains the
wording currently located at 5 CFR
2424.22(b)(4), but the wording is
redesignated as § 2424.22(c)(4) in the
final rule. This wording is further
amended so that it requires the petition
to include any request for a hearing and
the reasons supporting such request,
“with the understanding that the
Authority rarely grants such requests.”
This additional proviso has been added
to make parties aware that, as a matter
of longstanding practice, the Authority
very seldom grants hearing requests.

Unlike the proposed rule, § 2424.22 of
the final rule does not require the
exclusive representative to respond, in
its petition, to specific bargaining
obligation or negotiability claims that
appear in an agency’s written allegation
concerning the duty to bargain, or an
agency head’s disapproval—although
the exclusive representative is not
prohibited from responding to those
claims in its petition.

Like the proposed rule, § 2424.22 of
the final rule eliminates the paragraph
concerning severance that is currently
located at 5 CFR 2424.22(c).

Section 2424.23

Comments and Responses

Two agency commenters opposed
making the scheduling of a post-petition
conference dependent on the
Authority’s discretion. However, the
existing regulation already recognized
such discretion by saying that
conferences would be scheduled only
“where appropriate.” 5 CFR 2424.23(a).
Although the wording is being changed,
the effect is the same. One of these
commenters also stated that conferences
should occur before the agency files its
statement of position. Although the
Authority endeavors to schedule
conferences before the filing of a
statement of position, conferences do



62450 Federal Register/Vol. 88,

No. 175/ Tuesday, September 12, 2023 /Rules and Regulations

not always occur within that timeframe.
The final rule does not guarantee that a
conference will occur within a
particular timeframe, but the Authority
will continue to endeavor to schedule
conferences at the earliest practicable
date.

A union commenter said that
conferences should be held early in the
filing process. As stated previously, the
Authority will continue to endeavor to
do so.

Another agency commenter suggested
that post-petition conferences should
happen within thirty days or less of the
Authority’s meeting on the case. The
commenter expressed concern that,
because conferences may be held many
months before a decision is issued, the
Authority’s Chairman and Members
may not retain familiarity with the
details of the conference. Because the
record of a post-petition conference is
created shortly after the conference, and
that record is part of the official case file
that the Chairman and Members review
when deciding a negotiability appeal,
the commenter’s concern is unfounded.
Thus, the final rule has not been
amended based on this comment.

OPM supported emphasizing the
discretionary nature of post-petition
conference scheduling, but asked that
the regulation be amended further to
state that the post-petition conference
would generally not occur if no
additional clarification was needed
regarding the disputed wording.
Experience has shown that, in nearly all
cases, post-petition conferences
meaningfully clarify the disputes in
negotiability appeals. Thus, the
regulation has not been amended as
OPM suggested.

OPM also suggested that the post-
petition conferences should occur after
the agency files its statement of
position. OPM reasoned that the
statement of position is the first fully
elaborated explanation of the agency’s
objections to the disputed wording, and
if conferences were held after it is filed,
then the conference holder would have
more material with which to prepare for
the conference. Post-petition
conferences primarily develop the
factual record in a negotiability appeal
and reveal whether the parties have a
shared understanding of the wording in
dispute. If the parties do not already
have a shared understanding of the
disputed wording, then the conference
helps to develop such an understanding,
or to precisely identify where the
parties’ understandings differ.

Although previously expressed legal
arguments may shape some of the
questions at the conference, the existing
process has shown that conference

holders are able to elicit sufficient
information from agencies during the
conference to assess the nature of their
objections and tailor the conference
accordingly. Further, in cases where the
conference occurs before the statement
of position is filed, the agency is able to
focus its arguments in the statement of
position on the actual disputes between
the parties, rather than misperceptions
about the meaning, operation, and
effects of the proposals or provisions.
Therefore, the final rule does not aim to
schedule post-petition conferences after
the filing of the statement of position.

One commenter suggested that the
section should not be changed because
the existing process has worked very
well. The changes adopted in the final
rule will more closely align the wording
of the regulation and the Authority’s
actual practices. The essential nature
and function of the post-petition
conferences will remain the same.

One agency commenter suggested that
§2424.23(e) of the proposed rule should
be amended to specify that the
Authority may take other appropriate
action to aid in its decision making even
if a conference is not held. However, the
proposed rule already included such
wording because it stated that the
Authority may hold a hearing or take
other appropriate action, in the exercise
of its discretion, instead of, or in
addition to, conducting a post-petition
conference. Section 2424.23(e) of the
final rule retains this wording.

Further Analysis

The heading of § 2424.23 is the same
in the final rule as in the proposed rule.
Further, § 2424.23(a) is the same in the
final rule as in the proposed rule, with
one exception. Whereas § 2424.23(a) of
the proposed rule said that “[tlhe FLRA
may, in its discretion, schedule a post-
petition conference,” § 2424.23(a) of the
final rule says that “[tlhe FLRA will, in
its discretion, schedule a post-petition
conference.” The word “may”” was
changed to “will”” to emphasize that, in
the vast majority of cases, a post-
petition conference will be scheduled.
Further, the phrase “in its discretion”
already permits the Authority to
exercise reasonable judgment in
deciding whether to schedule a post-
petition conference in a particular case,
so the permissive “may”” was not
needed to signal such discretion.

Although the proposed rule did not
include changes to § 2424.23(b)(3), the
final rule adds the word “and” at the
end of § 2424.23(b)(3), in order to
introduce the following subsection. As
this change is merely a grammatically
correct way to introduce § 2424.23(b)(4),
rather than a substantive change to

§ 2424.23(b)(3), this technical change
falls within the scope of the proposed
amendments to § 2424.23(b)(4).

Section 2424.23(b)(4) of the proposed
rule was amended, and the amended
version appears as § 2424.23(b)(4) of the
final rule. Whereas the proposed rule
addressed the status of ““any proposal or
provision that is also involved in”
another proceeding, the final rule
addresses the status of “any proceedings

. . that are directly related to the
negotiability petition.” Thus, the scope
of § 2424.23(b)(4) in the final rule is
broader than § 2424.23(b)(4) in the
proposed rule. The final rule requires
parties to be prepared and authorized to
discuss the status of any proceedings
directly related to the negotiability
petition, and not merely a particular
proposal or provision that is involved in
both the negotiability process and
another proceeding. Further, including
the “directly related” wording in
§2424.23(b)(4) of the final rule ensures
consistency with § 2424.30, which states
that the Authority will dismiss a
petition for review when the exclusive
representative has filed an unfair labor
practice (ULP) charge or a grievance
alleging a ULP, and the charge or
grievance concerns issues ‘“‘directly
related” to the petition.

Section 2424.23(b) of the final rule
deletes the wording currently located at
5 CFR 2424.23(b)(5) because the subject
matter currently addressed at 5 CFR
2424.23(b)(5)—that is, extensions of
time limits—is now addressed in
§2424.23(c) of the final rule. Section
2424.23(c) is the same in the final rule
as in the proposed rule.

Section 2424.23(d) of the final rule
differs from the proposed rule in three
respects. First, rather than referring to
“the representative of the FLRA,” as the
proposed rule did, the final rule refers
to ““the FLRA representative.” Second,
the final rule clarifies that the FLRA
will serve the record of the conference
on the parties: the FLRA representative
conducting the conference will prepare
the record but not serve it. Third, the
final rule references ‘“a written record,”
rather than “‘a written statement” as in
the proposed rule. “Record” is the term
the FLRA uses to refer to this document
in communications with parties and in
Authority decisions, so the rule’s
wording was changed to correspond
with these other uses.

Section 2424.23(e) is the same in the
final rule as in the proposed rule.

Section 2424.24
Comments and Responses

OPM and an agency commenter
supported the specificity requirements
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of the section as promoting prompt and
focused resolutions to disputes.

Further Analysis

The heading and § 2424.24(a) are the
same in the final rule as in the proposed
rule, with one minor, technical change.
The final rule uses the term “outside the
duty to bargain,” rather than “not
within the duty to bargain,” to make the
sentence read more clearly and to use
the same wording that is set forth in
§2424.32(b). The change does not alter
the sentence’s meaning.

Although the proposed rule included
changes to streamline § 2424.24(b), the
final rule leaves the wording located at
5 CFR 2424.24(b) unchanged.

Section 2424.24(c)(2) is the same in
the final rule as in the proposed rule.

Section 2424.24(c)(3) of the final rule
differs from the proposed rule in several
respects. The first part of § 2424.24(c)(3)
of the final rule—in the portion that
begins with the word “‘[s]tatus”—is
changed from the proposed rule so that
this portion of § 2424.24(c)(3) of the
final rule mirrors § 2424.23(b)(4) of the
final rule. The second part of
§ 2424.24(c)(3) of the final rule—in the
portion that begins with “and
whether”’—is the same as in the
proposed rule, except the word “and”
has been deleted after the semicolon.

The paragraph identified as
§ 2424.24(c)(4) in the proposed rule is
adopted but redesignated as
§2424.24(c)(3)(i) in the final rule, and
the word “and” has been added to the
end of this paragraph to introduce the
final paragraph of § 2424.24(c) of the
final rule. Section 2424.24 of the
proposed rule eliminated the wording
currently located at 5 CFR 2424.24(c)(4).
However, § 2424.24 of the final rule
maintains the wording currently located
at 5 CFR 2424.24(c)(4), but that wording
is supplemented so that it requires the
petition to include any request for a
hearing and the reasons supporting such
request, “with the understanding that
the Authority rarely grants such
requests.” This additional proviso has
been added to make parties aware that,
as a matter of longstanding practice, the
Authority very seldom grants hearing
requests.

Like the proposed rule, § 2424.24 of
the final rule deletes the paragraph
currently located at 5 CFR 2424.24(d),
and the final rule also redesignates the
paragraph currently located at 5 CFR
2424.24(e) as the new §2424.24(d) of
the final rule.

Section 2424.25

Comments and Responses

OPM suggested that this section
specify that untimely responses to

statements of position will not be
considered, absent a demonstration of
good cause. Existing procedures for
addressing untimely responses have
proven adequate, so this suggestion has
not been adopted.

OPM and an agency commenter
supported the specificity requirements
of this section as promoting prompt and
focused resolutions to disputes.

One commenter suggested that the
section should clarify that a response is
optional if the exclusive representative
does not have any additional arguments
that were not already set forth in the
petition for review. This concern is
adequately addressed by § 2424.25(c) of
the final rule, which states that the
response is limited to matters that the
agency raised in its statement of
position, and that the exclusive
representative is not obligated to repeat
arguments that were made in the
petition for review.

One commenter specifically
supported the idea of granting severance
automatically—as suggested in the
proposal notices under severance
“Option 2”—and that commenter also
advocated making severance available
in the response. Except for one point
that was already addressed in
connection with § 2424.22 about
disputes over whether an exclusive
representative satisfied its burdens
related to automatic severance,
commenters did not specifically oppose
providing severance automatically when
it was sought. To be clear, some
commenters did advocate for
eliminating severance altogether, but
those commenters did not provide
specific reasons why—if severance were
retained in some fashion—it should not
occur automatically when sought.

Further Analysis

Section 2424.25(a) is the same in the
final rule as in the proposed rule, except
that, instead of the word “union” as in
the proposed rule, the final rule uses the
term ‘“‘exclusive representative.”

Although the proposed rule included
changes to streamline § 2424.25(b), the
final rule leaves the wording located at
5 CFR 2424.25(b) unchanged.

Section 2424.25(c) is the same in the
final rule as in the proposed rule, except
for the fourth complete sentence in
§2424.25(c). The fourth complete
sentence in § 2424.25(c) of the proposed
rule stated, “You must limit your
response to the matters that the agency
raised in its statement of position.” By
contrast, the fourth complete sentence
in § 2424.25(c) of the final rule states,
“With the exception of severance under
paragraph (d) of this section, you must
limit your response to the matters that

the agency raised in its statement of
position.” Thus, this sentence in the
final rule allows for the accomplishment
of severance in the exclusive
representative’s response, but otherwise,
the response is limited to the matters
that the agency raised in its statement of
position.

Section 2424.25 of the proposed rule
deleted the severance wording currently
located at 5 CFR 2424.25(d), and the
proposed rule redesignated the wording
currently located at 5 CFR 2424.25(e) as
the new § 2424.25(d).

As mentioned during the earlier
discussion of severance in connection
with the content of a petition for review
under § 2424.22, the final rule makes a
modified severance procedure available
under § 2424.25. Thus, unlike the
proposed rule, § 2424.25 of the final rule
does not completely delete the
severance paragraph currently located at
5 CFR 2424.25(d). Instead, the final rule
amends that paragraph to allow the
exclusive representative, of its own
accord, to accomplish severance of a
previously submitted proposal or
provision. Section 2424.25(d) of the
final rule explains how the exclusive
representative may accomplish
severance of its own accord and
describes how the exclusive
representative’s accomplishment of
severance must aim to satisfy the
exclusive representative’s burdens
under §§ 2424.25(c) and 2424.32. This
approach is consistent with severance
“Option 2,” as described in the proposal
notices in connection with § 2424.22 of
the proposed rule.

Under § 2424.25(d) of the final rule,
the exclusive representative must
identify the proposal or provision that
the exclusive representative is severing
and set forth the exact wording of the
newly severed portion(s). At that point,
under the final rule, severance will have
been accomplished, creating revised or
new proposals or provisions. However,
under the final rule, consistent with
FLRA case law, the exclusive
representative will maintain the burden
of establishing why, despite an agency’s
objections, the newly severed proposals
or provisions are within the duty to
bargain or not contrary to law. That
burden includes explaining how the
newly severed proposals or provisions
operate and stand alone with
independent meaning. Moreover, under
the final rule, if the exclusive
representative accomplishes severance
of its own accord but fails to meet the
associated burdens under § 2424.25(c)
or § 2424.32, then the Authority would
dismiss the petition as to the newly
severed proposals or provisions, based
on the exclusive representative’s failure



62452 Federal Register/Vol. 88,

No. 175/ Tuesday, September 12, 2023 /Rules and Regulations

to provide an adequate record for a
negotiability determination. See, e.g.,
NFFE, Loc. 1655, 49 FLRA 874, 878-79
(1994) (dismissing petition as to one
provision because the record was
inadequate for the Authority to make a
negotiability determination).

An exclusive representative must be
especially attentive to its burdens in
connection with accomplishing
severance, particularly because a
response is ordinarily an exclusive
representative’s last filing in a
negotiability case. Whereas
insufficiently explained proposals or
provisions in a petition may often be
clarified in the record of a later post-
petition conference, it is unlikely
(although not impossible) that a post-
petition conference will occur after the
filing of a response.

Section 2424.25(e) of the final rule
leaves the wording currently located at
5 CFR 2424.25(e) unchanged.

Section 2424.26
Comments and Responses

OPM suggested that this section
specify that untimely replies will not be
considered, absent a demonstration of
good cause. Existing procedures for
addressing untimely replies have
proven adequate, so this suggestion has
not been adopted.

Two commenters opposed
§ 2424.26(b) of the proposed rule
because that paragraph changed the
time limit for filing a reply from fifteen
days (under the existing rule) to ten
days from the date of receipt of the
exclusive representative’s response.
OPM supported shortening the time
limit. As discussed further below, the
final rule does not change the time
limit.

Further Analysis

The heading and § 2424.26(a) are the
same in the final rule as in the proposed
rule. Although the proposed rule
included changes to § 2424.26(b)—
concerning the time limit for filing a
reply—the final rule leaves the wording
located at 5 CFR 2424.26(b) unchanged.

Section 2424.22(c) is the same in the
final rule as in the proposed rule, with
one exception. The sixth full sentence of
§2424.22(c) of the final rule ends with
the word “‘respectively,” which was not
part of the proposed rule.

Section 2424.26 of the proposed rule
deleted the severance wording currently
located at 5 CFR 2424.26(d), and the
proposed rule redesignated the wording
currently located at 5 CFR 2424.25(e) as
the new § 2424.25(d). The final rule
adopts these changes in full.

Section 2424.27

Comments and Responses

One commenter suggested that the
paragraph about additional submissions
include a time limit for when such
submissions must be filed. This
paragraph is mostly aimed at addressing
unexpected developments that cannot
be adequately discussed in the filings
that the negotiability regulations already
recognize. For that reason, it is unclear
what event would trigger a time limit for
additional submissions, and the
commenter did not suggest any point at
which to begin measuring such a time
limit. Further, one purpose of this
section is to allow filings even late in
negotiability proceedings, if sufficiently
important developments could affect the
Authority’s eventual decision and order.
A time limit would impede that
purpose. Thus, this suggestion has not
resulted in changes to the rule.

The proposed rule removed—from the
paragraph currently located at the 5 CFR
2424.27—the five-day deadline for filing
an additional submission, after receipt
of an Authority order granting
permission to file that submission. A
union commenter opposed this change
because the proposed rule did not
provide an alternate deadline. As
discussed further below, the final rule
addresses this issue by requiring that
any additional submission be filed
simultaneously with the request for
permission to file that additional
submission.

The same union commenter also
characterized this paragraph as creating
a process for third parties to submit
documents for the Authority’s
consideration in a negotiability case.
That is, the commenter believed that the
paragraph concerned filings that are not
submitted by the parties to a case.
However, the commenter’s
characterization misconstrued the
paragraph. Both before and after
revisions, the beginning of the
paragraph states that “[tlhe Authority
will not consider any submission filed
by any party other than those authorized
under this part,” and then the
remainder of the paragraph sets forth a
process for granting exceptions to that
prohibition. 5 CFR 2424.27. The
reference to “any party” does not permit
non-parties to employ this procedure to
file submissions in a negotiability case.
Instead, the reference to “‘any party”
emphasizes that all parties to
negotiability cases are limited to the
filings expressly recognized in the
negotiability regulations, except for
additional submissions that the
Authority grants permission to file, in
accordance with this section. See

Processing of Cases; Final Rules, 45 FR
3482, 3485 (Jan. 17, 1980) (explaining
that the purpose of the predecessor rule
to § 2424.27 was to clarify that “the
Authority will not consider any
submissions other than a petition for
review, statement of position/[,] and
response . . . unless such additional
submission is requested by the
Authority[,] or the Authority in its
discretion grants permission to file such
submission”). Further, the paragraph
states that a party must show that
extraordinary circumstances justify
filing an additional submission, and this
burden reinforces that the paragraph
does not concern filings by non-parties.
A separate rule governing submissions
from amicus curiae is located at 5 CFR
2429.9.

Further Analysis

Section 2424.27 of the final rule
adopts the heading and all of the
wording from the proposed rule, but
§ 2424.27 of the final rule also includes
one additional sentence that comes from
the wording currently located at 5 CFR
2424.27. Specifically, the additional
sentence in the final rule that was not
present in the proposed rule states,
“The additional submission must be
filed with the written request.” The
“written request” in this additional
sentence is a written request to file an
additional submission in a negotiability
proceeding based on a showing of
extraordinary circumstances.

Section 2424.30

Comments and Responses

One union commenter and one
agency commenter supported the
proposed clarifications in this section
about when a grievance alleging a ULP
would be considered administratively
resolved. These commenters stated that
the proposed rule identified all of the
circumstances that, to their knowledge,
could be considered an administrative
resolution that would trigger the thirty-
day deadline for an exclusive
representative to refile a directly related
negotiability petition that was
previously dismissed without prejudice.
The final rule adopts these clarifications
from the proposed rule in full.

The same union commenter suggested
that, because this section would now
list the possible administrative
resolutions for a grievance alleging a
ULP, the section should also list the
possible administrative resolutions for a
ULP charge that prompted the dismissal
of a negotiability petition without
prejudice. The commenter should refer
to the ULP regulations in part 2423 for
guidance about potential administrative
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resolutions of ULP charges. The final
rule does not repeat information from
part 2423.

An agency commenter suggested that
§2424.30(b)(2) of the proposed rule
state that where an agency makes only
bargaining obligation claims, and not
negotiability claims, those bargaining
obligation claims will not be resolved
through the negotiability process. The
clarification that this commenter sought
is already present in § 2424.2(d)’s
definition of a petition for review, so
this suggestion has not resulted in
changes to § 2424.30 of the final rule.

OPM contended that the Authority
should not automatically dismiss
petitions for review without prejudice
when an exclusive representative has
filed a ULP charge or grievance alleging
a ULP, and the charge or grievance
concerns issues directly related to the
petition for review. Instead, OPM
advocated a case-by-case assessment of
which forum would most expeditiously
resolve the parties’ disputes. According
to OPM, if the Authority determines that
the negotiability process would provide
the most expeditious resolution, then
the Authority should not dismiss a
petition for review (without prejudice)
while the parties’ directly related
disputes proceed toward resolution in
another forum. When the Authority
amended its negotiability regulations to
allow for the resolution of bargaining
obligation disputes that accompany
negotiability disputes, the Authority
declined to adopt a commenter’s
suggestion that, if directly related
disputes were filed in multiple forums,
then an exclusive representative should
have the right to determine which forum
proceeds to a resolution first. On that
point, the Authority stated that ULP
“proceedings are, in these situations,
better suited to resolving the entire
dispute.” Negotiability Proceedings, 63
FR 66405, 66410 (Dec. 2, 1998). The
Authority explained further:

[W]ith the sole exception of compelling
need claims . . . all bargaining obligation
and negotiability claims may be adjudicated
in [a ULP] proceeding. Further, unless
excluded from the scope of the parties’
grievance procedure by agreement, alleged
[ULPs] may be resolved under such
negotiated procedures. Thus, with one
exception, dismissing petitions for review
where [ULP] charges have been filed does not
jeopardize a party’s ability to obtain
adjudication of all claims. In addition, . . .
with the exception of orders to bargain,
remedies available in [ULP] proceedings
under 5 U.S.C. 7118(a)(7) are not . . .
available in Authority decisions and orders
issued under this part. Accordingly, in
situations where an exclusive representative
has filed [a ULP] charge, requiring
adjudication in a negotiability proceeding

would deprive a prevailing exclusive
representative of such remedies.

Id. The Authority continues to adhere
to those views about resolving cases that
involve both bargaining obligation and
negotiability disputes. Moreover, a case-
by-case assessment would leave the
decision-makers in other forums—
specifically, the General Counsel and
employees of the Office of the General
Counsel, as well as arbitrators—
uncertain about whether to process
disputes before them that are directly
related to a negotiability petition for
review. For all these reasons, the final
rule does not adopt OPM’s suggestion.

OPM also suggested that the section
state that if an exclusive representative
files a ULP charge that solely concerns
an allegation of nonnegotiability, then
the Authority may choose to process the
ULP charge as a negotiability appeal.
However, OPM did not provide any
legal authority to establish that an
exclusive representative’s choice of
forum may be overruled in that manner,
so this suggestion has not been adopted.

Further Analysis

The heading; § 2424.30(a)—including
subsections (a)(1), (2), (3), and (4); and
§2424.30(b) and (b)(1) are the same in
the final rule as in the proposed rule.

Section 2424.30(b)(2) of the final rule
differs from the proposed rule only in
its first sentence. This sentence
concerns how the Authority will
process a petition for review when an
exclusive representative has not already
filed a related ULP charge or a grievance
alleging a ULP, but a bargaining
obligation dispute exists in connection
with the petition for review. The first
sentence of § 2424.30(b)(2) of the
proposed rule stated, in pertinent part,
“The exclusive representative may file
an unfair labor practice charge pursuant
to part 2423 of this subchapter or a
grievance under the parties’ negotiated
grievance procedure concerning the
bargaining obligation dispute. . . .” In
contrast, the first sentence of
§2424.30(b)(2) of the final rule states, in
pertinent part, “The exclusive
representative may have an opportunity
to file an unfair labor practice charge
pursuant to part 2423 of this subchapter
or a grievance under the parties’
negotiated grievance procedure
concerning the bargaining obligation
dispute . . . .” This sentence was
changed to avoid implying that, if an
exclusive representative files a petition
that involves a bargaining obligation
dispute, then the exclusive
representative is entitled to file a ULP
charge or grievance alleging a ULP,
irrespective of the ordinary legal and
contractual conditions that would

otherwise apply to these filings. Thus,
this portion of the first sentence of
§2424.30(b)(2) of the final rule uses the
phrase “may have an opportunity to
file” to indicate that, if an exclusive
representative files a ULP charge or
grievance as described in this
subsection, then those filings would be
subject to all of the otherwise applicable
conditions that ordinarily apply to such
filings—such as, for example, time
limits. The remainder of § 2424.30(b)(2)
of the final rule is the same as the
proposed rule.

Section 2424.31

Comments and Responses

One commenter disagreed that this
section should allow for hearings or
other appropriate action to resolve
bargaining obligation disputes since this
part of the Authority’s Regulations
concerns negotiability proceedings. The
procedures of this section would apply
only to bargaining obligation disputes
that may be resolved in a negotiability
appeal because they are accompanied by
negotiability disputes concerning the
same proposal or provision.

A union commenter stated that, to the
extent that the final rule is intended to
preclude the consideration of parties’
views about whether a hearing is
needed, the commenter opposes that
change. The final rule is not intended to
preclude the consideration of the
parties’ views, and none of the changes
to the rule expressly state or imply that
the Authority will not consider the
parties’ views. Thus, this concern is
misplaced.

Further Analysis

Section 2424.31 is the same in the
final rule as in the proposed rule.

Section 2424.32

Comments and Responses

An agency commenter recommended
adding the phrase “‘or government-wide
regulation” after the phrase “contrary to
law” in § 2424.32(a) and (b). This
change has not been made because this
section’s use of the phrase “contrary to
law” is intended to encompass all
authorities with the force and effect of
law—not merely statutes.

A union commenter opposed the
newly created burden under
§ 2424.32(c) of the proposed rule that
each party must give sufficiently
detailed explanations to enable the
Authority to understand the party’s
position regarding the meaning,
operation, and effects of a proposal or
provision. The commenter noted that
§2424.32(c) cautioned that the
Authority’s decision may be adverse to
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a party that fails to satisfy this burden
to sufficiently explain, and the
commenter contended that an adverse
consequence is an unfair penalty for
non-lawyer union representatives who
may not phrase arguments in the most
compelling way. This commenter
viewed § 2424.32(c) as an attempt to
punish parties that do not provide
sophisticated analyses. However, the
commenter’s criticism is unfounded
because the burden in § 2424.32(c) is
not concerned with sophistication; it is
concerned with sufficiency. Parties
must provide the Authority with the
details necessary to understand their
positions, and parties must be aware
that a failure to provide those details
may adversely affect them. Section
2424.32(c) essentially warns parties not
to expect the Authority to fill in gaps in
order to fully develop, or make sense of,
incompletely explained positions.
Rather, parties must be diligent in
setting forth their understandings on all
relevant facets of the meaning,
operation, and effects of a proposal or
provision, as well as the associated legal
implications.

Further Analysis

The heading and § 2424.32(a) are the
same in the final rule as in the proposed
rule.

Section 2424.32(b) of the final rule
differs from the proposed rule in one
respect. Whereas § 2424.32(b) of the
proposed rule stated that “[t]he agency
has the burden of explaining the
meaning, operation, and effects of the
proposal or provision, if the agency
disagrees with the exclusive
representative’s explanations”’;
§2424.32(b) of the final rule states that
“[t]he agency has the burden of
explaining the agency’s understanding
of the meaning, operation, and effects of
the proposal or provision, if the agency
disagrees with the exclusive
representative’s explanations.” Unlike
the proposed rule, § 2424.32(b) of the
final rule assigns the agency the burden
of explaining the agency’s
understanding of meaning, operation,
and effects because the agency has this
burden of explanation only when the
agency disagrees with the explanations
that the exclusive representative already
provided. In those situations where the
agency disagrees with the exclusive
representative’s explanations, the
agency’s burden would be to explain the
agency’s understanding, so as to
distinguish that understanding from the
exclusive representative’s previous
explanations.

The wording in § 2424.32(b) of the
final rule is consistent with
§2424.24(c)(2)(d) of the final rule, in

which agencies are instructed that their
statements of positions must include,
“[ilf different from the exclusive
representative’s position, an explanation
of the meaning the agency attributes to
the proposal or provision and the
reasons for disagreeing with the
exclusive representative’s explanation
of meaning.” 5 CFR 2424.24(c)(2)(i)
(emphasis added).

Further, § 2424.32(b) of the final rule
is consistent with Authority precedent
that when the parties disagree about a
proposal’s meaning, then the Authority
relies on the exclusive representative’s
explanation of the proposal’s meaning
to assess whether the proposal is within
the duty to bargain, as long as the
exclusive representative’s explanation
comports with the proposal’s wording.
E.g., Nat’l Nurses United, 70 FLRA 306,
307 (2017).

Moreover, § 2424.32(b) of the final
rule accounts for cases where an
exclusive representative explains a
proposal’s meaning, but that
explanation does not comport with the
proposal’s wording. Under those
circumstances, if the agency disagrees
with the exclusive representative’s
explanation, then the agency bears the
burden of explaining (1) the agency’s
understanding of the proposal and how
that understanding comports with the
proposal’s wording; and (2) why the
exclusive representative’s alternate
explanation does not comport with the
proposal’s wording.

The remainder of § 2424.32(b) of the
final rule is the same as the proposed
rule.

Section 2424.32(c); (d)—including
subsections (d)(1), (d)(1)(i), (d)(1)({i),
and (d)(2); and (e) of the final rule are
the same as the proposed rule.

Section 2424.40

None of the public comments
addressed § 2424.40. Section 2424.40 is
the same in the final rule as in the
proposed rule, except for one phrase
that has been added in the final rule.
The second complete sentence of
§2424.40(b) in the proposed rule stated,
“If the Authority finds that the duty to
bargain does not extend to the proposal,
then the Authority will dismiss the
petition for review.” In § 2424.40(b) of
the final rule, the second half of this
sentence states, “then the Authority will
dismiss the petition for review as to that
proposal.” This change makes
§2424.40(b) of the final rule consistent
with § 2424.40(c) of the final rule,
which states, “If the Authority finds that
a provision is contrary to law, rule, or
regulation, then the Authority will
dismiss the petition for review as to that
provision.” 5 CFR 2424.40(c) (emphasis

added). Further, this change is
consistent with the Authority’s
longstanding practice. E.g., AFGE, Loc.
3509, 46 FLRA 1590, 1623—24 (1993)
(dismissing petition for review as to
seven proposals, but ordering agency to
bargain concerning one proposal).

Section 2424.41

None of the public comments
addressed § 2424.41. Section 2424.41 is
the same in the final rule as in the
proposed rule, with one exception.
Section 2424.41 of the proposed rule
stated that an exclusive representative
must report to the appropriate Regional
Director an agency’s failure to comply
with an order issued in accordance with
§ 2424.40 “within thirty (30) days
following expiration of the 60-day
period under 5 U.S.C. 7123(a).” By
contrast, § 2424.41 of the final rule
reverts to wording currently located at
5 CFR 2424.41. Thus, § 2424.41 of the
final rule states that an exclusive
representative must report an agency’s
failure to comply with an order “within
a reasonable period of time following
expiration of the 60-day period under 5
U.S.C. 7123(a).”

Section 2424.50
Comments and Responses

Two union commenters opposed
changing the regulatory definition of
compelling need in a way that would
permit the Authority to find that
circumstances other than those listed in
the illustrative examples demonstrated
the existence of compelling need. These
same commenters opposed adding any
additional examples to the illustrative
criteria.

One commenter provided six
additional examples to consider adding
to the illustrative criteria.

OPM supported changing the
regulatory definition of compelling need
in a way that would permit the
Authority to find that circumstances
other than those listed in the illustrative
criteria demonstrated the existence of
compelling need.

OPM requested that the section
specify that compelling need arguments
may be merely one of several grounds
for an allegation of nonnegotiability.
OPM also asked that the section include
additional explanation about what
constitutes an agency rule or regulation.
These requests were not germane to the
definition of a compelling need—which
is the subject of this section—so they
were not incorporated into the final
rule.

OPM suggested removing the
reference to “the accomplishment of the
mission or the execution of functions of
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the agency or primary national
subdivision” from § 2424.50(a) of the
proposed rule. As no rationale was
offered for deleting that phrase, it has
been retained in the final rule.

One agency commenter argued that all
agency rules that have general
applicability to the agency’s workforce
should demonstrate a compelling need.
This argument is rejected because it
would allow agencies to render topics
nonnegotiable merely by issuing a
regulation of general applicability. This
same commenter argued that executive
orders should qualify as “‘mandate[s] to
the agency or primary national
subdivision under law or other outside
authority, which implementation is
essentially nondiscretionary in nature,”
under § 2424.50(c). Nothing in the rule
prevents a party from making that
argument in the context of a concrete
dispute, but the final rule does not
include a blanket statement to that
effect.

The Department of Veterans Affairs
argued that agency rules and regulations
concerning pandemics, epidemics, or
other similar emergency situations
should be treated as rules and
regulations supported by a compelling
need, particularly because of the
Department’s healthcare
responsibilities. The Department may
advance that argument in the context of
a concrete dispute, but the final rule
does not include a blanket statement to
that effect.

Ultimately, the comments on
additional examples to add to § 2424.50
were varied and conflicting. The final
rule retains the examples already set
forth at 5 CFR 2424.50. However, as
explained further below, the final rule
does not include any additional
examples in the illustrative criteria. In
addition, the final rule does not include
a phrase that would recognize the
Authority’s ability to determine that a
compelling need exists based on
circumstances other than those in the
illustrative criteria.

Further Analysis

Section 2424.50 of the final rule
differs from the proposed rule in several
respects. Like § 2424.50 of the proposed
rule, § 2424.50 of the final rule adds to
the middle of the introductory
paragraph the following wording that
does not currently appear in 5 CFR
2424.50: “‘the rule or regulation was
issued by the agency or any primary
national subdivision of the agency,
and.” This additional wording
recognizes requirements from Section
7117(a)(3) of the Statute—concerning
agency rules or regulations for which a
compelling need exists—as part of

§2424.50 of the final rule, which
provides a regulatory definition for
compelling need.

After the concluding word “and” in
the additional wording discussed in the
preceding paragraph, § 2424.50 of the
proposed rule stated that “‘the agency
demonstrates that either the rule or
regulation meets one or more of the
following illustrative criteria, or the
Authority determines that other
circumstances establish a compelling
need for the rule or regulation.” By
contrast, after the concluding word
“and” in the additional wording
discussed in the preceding paragraph,
§2424.50 of the final rule states that
“the agency demonstrates that the rule
or regulation satisfies one of the
following illustrative criteria.” As such,
the final rule departs from the proposed
rule in that the final rule does not state
that the Authority may determine that
“‘other circumstances establish a
compelling need for the rule or
regulation.” Further, the final rule
changes the phrase “one or more of the
following illustrative criteria” from the
proposed rule to simply “one of the
following illustrative criteria.” This
change was made because a compelling
need exists if any one of the illustrative
criteria is satisfied, and it will ordinarily
be unnecessary for the Authority to
determine that a rule or regulation
satisfies multiple illustrative criteria.
However, this change does not preclude
the possibility that a rule or regulation
could satisfy more than one of the
illustrative criteria.

In connection with § 2424.50, the
proposal notices solicited suggestions
for more illustrative criteria that could
be added to the criteria currently
located at 5 CFR 2424.50. Although the
FLRA appreciates the time that
commenters dedicated to suggesting
additional illustrative criteria, the final
rule does not adopt any additional
criteria. Under the final rule, the
illustrative criteria currently located at 5
CFR 2424.50(a), (b), and (c) remain
unchanged.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Chairman of the FLRA has
determined that this final rule will not
have a significant impact on a
substantial number of small entities,
because this final rule applies only to
Federal agencies, Federal employees,
and labor organizations representing
those employees.

Executive Order 12866, Regulatory
Review

The FLRA is an independent
regulatory agency and thus is not
subject to the requirements of E.O.
12866 (58 FR 51735, Sept. 30, 1993).

Executive Order 13132, Federalism

The FLRA is an independent
regulatory agency and thus is not
subject to the requirements of E.O.
13132 (64 FR 43255, Aug. 4, 1999).

Unfunded Mandates Reform Act of
1995

This final rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This action is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This final rule will
not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

The amended regulations contain no
additional information collection or
record-keeping requirements under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501, et seq.

List of Subjects in 5 CFR Part 2424
Negotiability Proceedings.
For the reasons stated in the
preamble, the Federal Labor Relations

Authority amends 5 CFR part 2424 as
set forth below:

m 1. The authority citation for part 2424
continues to read as follows:
Authority: 5 U.S.C. 7134.

m 2. Revise Section 2424.1 to read as
follows:

§2424.1 Applicability of this part.

This part applies to all petitions for
review filed on or after October 12,
2023.

m 3. Amend § 2424.2 by revising
paragraphs (a), (c)(2) and (c)(3), adding
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paragraphs (c)(4) through (7), and
revising paragraphs © and (f). The
revisions and additions read as follows:

§2424.2 Definitions.

In this part, the following definitions
apply:

(a) Bargaining obligation dispute
means a disagreement between an
exclusive representative and an agency
concerning whether, in the specific
circumstances involved in a particular
case, the parties are obligated by law to
bargain over a proposal that otherwise
may be negotiable. Examples of
bargaining obligation disputes include
disagreements between an exclusive
representative and an agency
concerning agency claims that:

(1) A proposal concerns a matter that
is covered by a collective bargaining
agreement;

(2) Bargaining is not required because
there has not been a change in
bargaining-unit employees’ conditions
of employment or because the effect of
the change is de minimis; and

(3) The exclusive representative is
attempting to bargain at the wrong level
of the agency.

* * * * *

(c) * x %

(2) Affects bargaining-unit employees’
conditions of employment;

(3) Enforces an “applicable law,”
within the meaning of 5 U.S.C.
7106(a)(2);

(4) Concerns a matter negotiable at the
election of the agency under 5 U.S.C.
7106(b)(1);

(5) Constitutes a “procedure” or
“appropriate arrangement,” within the
meaning of 5 U.S.C. 7106(b)(2) and (3),
respectively;

(6) Is consistent with a Government-
wide rule or regulation; and

(7) Is negotiable notwithstanding
agency rules or regulations because:

(i) The proposal or provision is
consistent with agency rules or
regulations for which a compelling need
exists under 5 U.S.C. 7117(a)(2);

(ii) The agency rules or regulations
violate applicable law, rule, regulation,
or appropriate authority outside the
agency;

(iii) The agency rules or regulations
were not issued by the agency or by any
primary national subdivision of the
agency;

(iv) The exclusive representative
represents an appropriate unit including
not less than a majority of the
employees in the rule- or regulation-
issuing agency or primary national
subdivision; or

(v) No compelling need exists for the

rules or regulations to bar negotiations.
* * * * *

(e) Proposal means any matter offered
for bargaining that has not been agreed
to by the parties. If a petition for review
concerns more than one proposal, then
the term “proposal” includes each
proposal concerned.

(f) Provision means any matter that
has been disapproved by the agency
head on review pursuant to 5 U.S.C.
7114(c). If a petition for review concerns
more than one provision, then the term
“provision” includes each provision
concerned.

* * * * *

m 4. Revise § 2424.10 to read as follows:

§2424.10 Collaboration and Alternative
Dispute Resolution Program.

Where an exclusive representative
and an agency are unable to resolve
disputes that arise under this part, they
may request assistance from the
Collaboration and Alternative Dispute
Resolution (CADR) Program or the
Office of Case Intake and Publication
(CIP), which will refer requests to the
CADR Program. Upon request, as
resources permit, and as agreed upon by
the parties, CADR representatives will
attempt to assist the parties to resolve
these disputes. Parties seeking
information or assistance under this part
may call the CADR Office at (771) 444—
5802 or the Office of CIP at (771) 444—
5805, or write those offices at 1400 K
Street NW, Washington, DC 20424—
0001. A brief summary of CADR
activities is available on the internet at
www.flra.gov.

m 5. Revise § 2424.11 to read as follows:

§2424.11 Requesting and providing
written allegations concerning the duty to
bargain.

(a) General. An exclusive
representative may file a petition for
review after receiving a written
allegation concerning the duty to
bargain from the agency. An exclusive
representative also may file a petition
for review if it requests in writing that
the agency provide it with a written
allegation concerning the duty to
bargain and the agency does not
respond to the request within ten (10)
days.

(b) Agency allegation in response to
request. The agency has an obligation to
respond within ten (10) days to a
written request by the exclusive
representative for a written allegation
concerning the duty to bargain. The
agency’s allegation in response to the
exclusive representative’s request must
be in writing and must be served in
accord with § 2424.2(g).

© Unrequested agency allegation. If
an agency provides an exclusive
representative with an unrequested

written allegation concerning the duty
to bargain, then the exclusive
representative may either file a petition
for review under this part, or continue
to bargain and subsequently request in
writing a written allegation concerning
the duty to bargain, if necessary. If the
exclusive representative chooses to file
a petition for review based on an
unrequested written allegation
concerning the duty to bargain, then the
time limit in § 2424.21(a)(1) applies.

m 6. Amend § 2424.21 by revising
paragraph (b) to read as follows:

§2424.21 Time limits for filing a petition
for review.
* * * * *

(b) If the agency has not served a
written allegation on the exclusive
representative within ten (10) days after
the agency’s principal bargaining
representative has received a written
request for such allegation, as provided
in § 2424.11(a), then the petition may be
filed at any time, subject to the
following:

(1) If the agency serves a written
allegation on the exclusive
representative more than ten (10) days
after receiving a written request for such
allegation, then the petition must be
filed within fifteen (15) days after the
date of service of that allegation on the

exclusive representative.
(2) [Reserved]

m 7. Revise § 2424.22 to read as follows:

§2424.22 Exclusive representative’s
petition for review; purpose; divisions;
content; service.

(a) Purpose. The purpose of a petition
for review is to initiate a negotiability
proceeding and provide the agency with
notice that the exclusive representative
requests a decision from the Authority
that a proposal or provision is within
the duty to bargain or not contrary to
law, respectively.

(b) Divisions. The petition will be
resolved according to how the exclusive
representative divides matters into
proposals or provisions. If the exclusive
representative seeks a negotiability
determination on particular matters
standing alone, then the exclusive
representative must submit those
matters as distinct proposals or
provisions. However, the exclusive
representative will have an opportunity
to divide proposals or provisions into
separate parts when the exclusive
representative files a response under
§2424.25.

I Content. You must file a petition for
review on a form that the Authority has
provided for that purpose, or in a
substantially similar format. You meet
this requirement if you file your petition


http://www.flra.gov

Federal Register/Vol. 88, No. 175/ Tuesday, September 12, 2023 /Rules and Regulations

62457

electronically through use of the eFiling
system on the FLRA’s website at
www.flra.gov. That website also
provides copies of petition forms. You
must date the petition, unless you file

it electronically through use of the
FLRA'’s eFiling system. And, regardless
of how you file the petition, you must
ensure that it includes the following:

(1) The exact wording and
explanation of the meaning of the
proposal or provision, including an
explanation of special terms or phrases,
technical language, or other words that
are not in common usage, as well as
how the proposal or provision is
intended to work;

(2) Specific citation to any law, rule,
regulation, section of a collective
bargaining agreement, or other authority
that you rely on in your argument or
that you reference in the proposal or
provision, and a copy of any such
material that the Authority cannot easily
access (which you may upload as
attachments if you file the petition
electronically through use of the FLRA’s
eFiling system);

(i) An explanation of how the cited
law, rule, regulation, section of a
collective bargaining agreement, or
other authority relates to your argument,
proposal, or provision;

(i1) [Reserved]

(3) A statement as to whether the
proposal or provision is also involved in
an unfair labor practice charge under
part 2423 of this subchapter, a grievance
pursuant to the parties’ negotiated
grievance procedure, or an impasse
procedure under part 2470 of this
subchapter, and whether any other
petition for review has been filed
concerning a proposal or provision
arising from the same bargaining or the
same agency head review;

(i) Documents relevant to the
statement, including a copy of any
related unfair labor practice charge,
grievance, request for impasse
assistance, or other petition for review;
and

(ii) [Reserved]

(4) Any request for a hearing before
the Authority and the reasons
supporting such request, with the
understanding that the Authority rarely
grants such requests.

m 8. Revise § 2424.23 to read as follows:

§2424.23 Post-petition conferences;
conduct and record.

(a) Scheduling a post-petition
conference. The FLRA will, in its
discretion, schedule a post-petition
conference to be conducted by an FLRA
representative by telephone, in person,
or through other means. Unless the
Authority or an FLRA representative

directs otherwise, parties must observe
all time limits in this part, regardless of
whether a post-petition conference is
conducted or may be conducted.

(b) Conduct of conference. The post-
petition conference will be conducted
with representatives of the exclusive
representative and the agency, who
must be prepared and authorized to
discuss, clarify, and resolve matters
including the following:

(1) The meaning of the proposal or
provision in dispute;

(2) Any disputed factual issue(s);

(3) Negotiability dispute objections
and bargaining obligation claims
regarding the proposal or provision; and

(4) Status of any proceedings—
including an unfair labor practice
charge under part 2423 of this
subchapter, a grievance under the
parties’ negotiated grievance procedure,
or an impasse procedure under part
2470 of this subchapter—that are
directly related to the negotiability
petition.

€ Discretionary extension of time
limits. The FLRA representative may, on
determining that it will effectuate the
purposes of the Federal Service Labor-
Management Relations Statute, 5 U.S.C.
7101 et seq., and this part, extend the
time limits for filing the agency’s
statement of position and any
subsequent filings.

(d) Record of the conference. After the
post-petition conference has been
completed, the FLRA representative will
prepare, and the FLRA will serve on the
parties, a written record that includes
whether the parties agree on the
meaning of the disputed proposal or
provision, the resolution of any
disputed factual issues, and any other
appropriate matter€

(e) Hearings. Instead of, or in addition
to, conducting a post-petition
conference, the Authority may exercise
its discretion under § 2424.31 to hold a
hearing or take other appropriate action
to aid in decision making.

m 9. Revise § 2424.24 to read as follows:

§2424.24 Agency’s statement of position;
purpose; time limits; content; service.

(a) Purpose. The purpose of the
agency'’s statement of position is to
inform the Authority and the exclusive
representative why a proposal or
provision is outside the duty to bargain
or contrary to law, respectively, and
whether the agency disagrees with any
facts or arguments made by the
exclusive representative in the petition.

(b) Time limit for filing. Unless the
time limit for filing has been extended
pursuant to § 2424.23 or part 2429 of
this subchapter, the agency must file its
statement of position within thirty (30)

days after the date the head of the
agency receives a copy of the petition
for review.

I Content. You must file your
statement of position on a form that the
Authority has provided for that purpose,
or in a substantially similar format. You
meet this requirement if you file your
statement electronically through use of
the eFiling system on the FLRA’s
website at www.flra.gov. That website
also provides copies of statement forms.
You must date your statement, unless
you file it electronically through use of
the eFiling system. And, regardless of
how you file your statement, your
statement must:

(1) Withdraw either:

(i) The allegation that the duty to
bargain in good faith does not extend to
the exclusive representative’s proposal,
or

(ii) The disapproval of the provision
under 5 U.S.C. 7114(c); or

(2) Set forth in full your position on
any matters relevant to the petition that
you want the Authority to consider in
reaching its decision, including: A
statement of the arguments and
authorities supporting any bargaining
obligation or negotiability claims; any
disagreement with claims that the
exclusive representative made in the
petition for review; specific citation to,
and explanation of the relevance of, any
law, rule, regulation, section of a
collective bargaining agreement, or
other authority on which you rely; and
a copy of any such material that the
Authority may not easily access (which
you may upload as attachments if you
file your statement of position
electronically through use of the FLRA’s
eFiling system). Your statement of
position must also include the
following:

(i) If different from the exclusive
representative’s position, an explanation
of the meaning the agency attributes to
the proposal or provision and the
reasons for disagreeing with the
exclusive representative’s explanation
of meaning;

(ii) If different from the exclusive
representative’s position, an explanation
of how the proposal or provision would
work, and the reasons for disagreeing
with the exclusive representative’s
explanation;

(3) Status of any proceedings—
including an unfair labor practice
charge under part 2423 of this
subchapter, a grievance under the
parties’ negotiated grievance procedure,
or an impasse procedure under part
2470 of this subchapter—that are
directly related to the negotiability
petition, and whether any other petition
for review has been filed concerning a
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proposal or provision arising from the
same bargaining or the same agency
head review;

(i) If they have not already been
provided with the petition, documents
relevant to the status updates, including
a copy of any related unfair labor
practice charge, grievance, request for
impasse assistance, or other petition for
review; and

(ii) [Reserved]

(4) Any request for a hearing before
the Authority and the reasons
supporting such request, with the
understanding that the Authority rarely
grants such requests.

(d) Service. A copy of the agency’s
statement of position, including all
attachments, must be served in accord
with § 2424.2(g).

m 10. Revise paragraphs (a) through (c)
of § 2424.25 to read as follows:

§2424.25 Response of the exclusive
representative; purpose; time limits;
content; severance; service.

(a) Purpose. The purpose of the
exclusive representative’s response is to
inform the Authority and the agency
why, despite the agency’s arguments in
its statement of position, the proposal or
provision is within the duty to bargain
or not contrary to law, respectively, and
whether the exclusive representative
disagrees with any facts or arguments in
the agency’s statement of position.

(b) Time limit for filing. Unless the
time limit for filing has been extended
pursuant to § 2424.23 or part 2429 of
this subchapter, within fifteen (15) days
after the date the exclusive
representative receives a copy of an
agency’s statement of position, the
exclusive representative must file a
response.

© Content. You must file your
response on a form that the Authority
has provided for that purpose, or in a
substantially similar format. You meet
this requirement if you file your
response electronically through use of
the eFiling system on the FLRA’s
website at www.flra.gov. That website
also provides copies of response forms.
With the exception of severance under
paragraph (d) of this section, you must
limit your response to the matters that
the agency raised in its statement of
position. You must date your response,
unless you file it electronically through
use of the FLRA'’s eFiling system. And,
regardless of how you file your
response, you must ensure that it
identifies any disagreement with the
agency’s bargaining obligation or
negotiability claims. You must: State the
arguments and authorities supporting
your opposition to any agency
argument; include specific citation to,

and explanation of the relevance of, any
law, rule, regulation, section of a
collective bargaining agreement, or
other authority on which you rely; and
provide a copy of any such material that
the Authority may not easily access
(which you may upload as attachments
if you file your response electronically
through use of the FLRA’s eFiling
system). You are not required to repeat
arguments that you made in your
petition for review. If not included in
the petition for review, then you must
state the arguments and authorities
supporting your position on all of the
relevant bargaining obligation and
negotiability matters identified in
§2424.2(a) and (c), respectively.

(d) Severance. The exclusive
representative may, of its own accord,
accomplish the severance of a
previously submitted proposal or
provision. To accomplish severance, the
exclusive representative must identify
the proposal or provision that the
exclusive representative is severing and
set forth the exact wording of the newly
severed portion(s). Further, as part of
the exclusive representative’s
explanation and argument about why
the newly severed portion(s) are within
the duty to bargain or not contrary to
law, the exclusive representative must
explain how the severed portion(s)
stand alone with independent meaning,
and how the severed portion(s) would
operate. The explanation and argument
in support of the severed portion(s)
must meet the same requirements for
specific information set forth in
paragra©(c) of this section, and must
satisfy the exclusive representative’s
burdens under § 2424.32.

* * * * *

m 11. Revise § 2424.26 to read as
follows:

§2424.26 Agency'’s reply; purpose; time
limits; content; service.

(a) Purpose. The purpose of the
agency'’s reply is to inform the Authority
and the exclusive representative
whether and why it disagrees with any
facts or arguments made for the first
time in the exclusive representative’s
response.

(E) Time limit for filing. Unless the
time limit for filing has been extended
pursuant to § 2424.23 or part 2429 of
this subchapter, within fifteen (15) days
after the date the agency receives a copy
of the exclusive representative’s
response to the agency’s statement of
position, the agency may file a reply.

(c) Content. You must file your reply
on a form that the Authority has
provided for that purpose, or in a
substantially similar format. You meet
this requirement if you file your reply

electronically through use of the eFiling
system on the FLRA’s website at
www.flra.gov. That website also
provides copies of reply forms. You
must limit your reply to matters that the
exclusive representative raised for the
first time in its response. You must date
your reply, unless you file it
electronically through use of the FLRA’s
eFiling system. And, regardless of how
you file your reply, you must ensure
that it identifies any disagreement with
the exclusive representative’s assertions
in its response, including your
disagreements with assertions about the
bargaining obligation and negotiability
matters identified in § 2424.2(a) and (c),
respectively. You must: State the
arguments and authorities supporting
your position; include specific citation
to, and explanation of the relevance of,
any law, rule, regulation, section of a
collective bargaining agreement, or
other authority on which you rely; and
provide a copy of any such material that
the Authority may not easily access
(which you may upload as attachments
if you file your reply electronically
through use of the FLRA’s eFiling
system). You are not required to repeat
arguments that you made in your
statement of position.

(d) Service. A copy of the agency’s
reply, including all attachments, must
be served in accord with § 2424.2(g).

W 12. Revise § 2424.27 toread as
follows:

§2424.27 Additional submissions to the
Authority.

The Authority will not consider any
submission filed by any party other than
those authorized under this part,
provided however that the Authority
may, in its discretion, grant permission
to file an additional submission based
on a written request showing
extraordinary circumstances by any
party. The additional submission must
be filed with the written request. All
documents filed under this section must
be served in accord with § 2424.2(g).

m 13. Revise § 2424.30 to read as
follows:

§2424.30 Procedure through which the
petition for review will be resolved.

(a) Exclusive representative has filed
related unfair labor practice charge or
grievance alleging an unfair labor
practice. Except for proposals or
provisions that are the subject of an
agency’s compelling need claim under 5
U.S.C. 7117(a)(2), the Authority will
dismiss a petition for review when an
exclusive representative files an unfair
labor practice charge pursuant to part
2423 of this subchapter or a grievance
alleging an unfair labor practice under
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the parties’ negotiated grievance
procedure, and the charge or grievance
concerns issues directly related to the
petition for review filed pursuant to this
part. The dismissal will be without
prejudice to the right of the exclusive
representative to refile the petition for
review after the unfair labor practice
charge or grievance has been resolved
administratively, including resolution
pursuant to an arbitration award that
has become final and binding. No later
than thirty (30) days after the date on
which the unfair labor practice charge
or grievance is resolved
administratively, the exclusive
representative may refile the petition for
review, and the Authority will
determine whether resolution of the
petition is still required. For purposes of
this subsection, a grievance is resolved
administratively when:

(1) The exclusive representative
withdraws the grievance;

(2) The parties mutually resolve the
grievance;

(3) An arbitrator has issued an award
resolving the grievance, and the 30-day
period under 5 U.S.C. 7122(b) has
passed without an exception being filed;
or

(4) An arbitrator has issued an award
resolving the grievance, a party has filed
an exception to that award, and the
Authority has issued a decision
resolving that exception.

(b) Exclusive representative has not
filed related unfair labor practice charge
or grievance alleging an unfair labor
practice. The petition will be processed
as follows:

(1) No bargaining obligation dispute
exists. The Authority will resolve the
petition for review under the procedures
of this part.

(2) A bargaining obligation dispute
exists. The exclusive representative may
have an opportunity to file an unfair
labor practice charge pursuant to part
2423 of this subchapter or a grievance
under the parties’ negotiated grievance
procedure concerning the bargaining
obligation dispute, and, where the
exclusive representative pursues either
of these courses, the Authority will
proceed in accord with paragraph (a) of
this section. If the exclusive
representative does not file an unfair
labor practice charge or grievance
concerning the bargaining obligation
dispute, then the Authority will proceed
to resolve all disputes necessary for
disposition of the petition unless, in its
discretion, the Authority determines
that resolving all disputes is not
appropriate because, for example,
resolution of the bargaining obligation
dispute under this part would unduly
delay resolution of the negotiability

dispute, or the procedures in another,
available administrative forum are better
suited to resolve the bargaining
obligation dispute.

m 14. Amend § 2424.31 by revising the
heading, introductory text, and
paragraph © to read as follows:

§2424.31
action.
When necessary to resolve disputed
issues of material fact in a negotiability
or bargaining obligation dispute, or
when it would otherwise aid in decision
making, the Authority, or its designated
representative, may, in its discretion:
* * * * *

Hearings and other appropriate

(c) Refer the matter to a hearing
pursuant to 5 U.S.C. 7117(b)(3) or (c)(5);
or
* * * * *

m 15. Revise § 2424.32 toread as
follows:

§2424.32 Parties’ responsibilities; failure
to raise, support, or respond to arguments;
failure to participate in conferences or
respond to Authority orders.

(a) Responsibilities of the exclusive
representative. The exclusive
representative has the burden of
explaining the meaning, operation, and
effects of the proposal or provision; and
raising and supporting arguments that
the proposal or provision is within the
duty to bargain, within the duty to
bargain at the agency’s election, or not
contrary to law, respectively.

(b) Responsibilities of the agency. The
agency has the burden of explaining the
agency’s understanding of the meaning,
operation, and effects of the proposal or
provision, if the agency disagrees with
the exclusive representative’s
explanations; and raising and
supporting arguments that the proposal
or provision is outside the duty to
bargain or contrary to law, respectively.

(c) Responsibilities to sufficiently
explain. Each party has the burden to
give sufficiently detailed explanations
to enable the Authority to understand
the party’s position regarding the
meaning, operation, and effects of a
proposal or provision. A party’s failure
to provide such explanations may affect
the Authority’s decision in a manner
that is adverse to the party.

(d) Failure to raise, support, or
respond to arguments.

(1) Failure to raise and support an
argument may, in the Authority’s
discretion, be deemed a waiver of such
argument. Absent good cause:

(i) Arguments that could have been
but were not raised by an exclusive
representative in the petition for review,
or made in its response to the agency’s

statement of position, may not be made
in this or any other proceeding; and

(ii) Arguments that could have been
but were not raised by an agency in the
statement of position, or made in its
reply to the exclusive representative’s
response, may not be raised in this or
any other proceeding.

(2) Failure to respond to an argument
or assertion raised by the other party
may, in the Authority’s discretion, be
treated as conceding such argument or
assertio©(e) Failure to participate in
conferences; failure to respond to
Authority orders. Where a party fails to
participate in a post-petition conference
pursuant to § 2424.23, a direction or
proceeding under § 2424.31, or
otherwise fails to provide timely or
responsive information pursuant to an
Authority order, including an Authority
procedural order directing the
correction of technical deficiencies in
filing, the Authority may, in addition to
those actions set forth in paragraph (d)
of this section, take any other action
that, in the Authority’s discretion, it
deems appropriate, including dismissal
of the petition for review (with or
without prejudice to the exclusive
representative’s refiling of the petition
for review), and granting the petition for
review and directing bargaining or
rescission of an agency head
disapproval under 5 U.S.C. 7114(c)
(with or without conditions).

m 16. Amend § 2424.40 by revising
paragraphs (b) and (c) to read as follows:

§2424.40 Authority decision and order.

* * * * *

(b) Cases involving proposals. If the
Authority finds that the duty to bargain
extends to the proposal, then the
Authority will order the agency to
bargain concerning the proposal. If the
Authority finds that the duty to bargain
does not extend to the proposal, then
the Authority will dismiss the petition
for review as to that proposal. If the
Authority finds that the proposal is
bargainable only at the election of the
agency, then the Authority will so state.
If the Authority resolves a negotiability
dispute by finding that a proposal is
within the duty to bargain, but there are
unresolved bargaining obligation
dispute claims, then the Authority will
order the agency to bargain in the event
its bargaining obligation claims are
resolved in a manner that requires
bargaining.

(d) Cases involving provisions. If the
Authority finds that a provision is not
contrary to law, rule, or regulation, or is
bargainable at the election of the agency,
then the Authority will direct the
agency to rescind its disapproval of
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such provision in whole or in part as
appropriate. If the Authority finds that
a provision is contrary to law, rule, or
regulation, then the Authority will
dismiss the petition for review as to that
provision.

m 17. Revise § 2424.41 toread as
follows:

§2424.41 Compliance.

The exclusive representative may
report to the appropriate Regional
Director an agency’s failure to comply
with an order issued in accordance with
§ 2424.40. The exclusive representative
must report such failure within a
reasonable period of time following
expiration of the 60-day period under 5
U.S.C. 7123(a), which begins on the date
of issuance of the Authority order. If, on
referral from the Regional Director, the
Authority finds such a failure to comply
with its order, the Authority will take
whatever action it deems necessary to
secure compliance with its order,
including enforcement under 5 U.S.C.
7123(b).

m 18. Amend § 2424.50 by revising the
introductory text to read as follows:

§2424.50 |lllustrative criteria.

A compelling need exists for an
agency rule or regulation concerning
any condition of employment when the
rule or regulation was issued by the
agency or any primary national
subdivision of the agency, and the
agency demonstrates that the rule or
regulation satisfies one of the following
illustrative criteria:

* * * * *

Approved: August 31, 2023.
Rebecca J. Osborne,

Federal Register Liaison, Federal Labor
Relations Authority.

[FR Doc. 2023—-19269 Filed 9-11-23; 8:45 am]
BILLING CODE 7627-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2023-1389; Airspace
Docket No. 23-AGL-19]

RIN 2120-AA66
Amendment of Class E Airspace;
Quincy, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace at Quincy, IL. This action is

the result of an airspace review caused
by the decommissioning of the Quincy
very high frequency omnidirectional
range (VOR) as part of the VOR
Minimum Operating Network (MON)
Program. The name and geographic
coordinates of the airport and name of
the navigational aid are also being
updated to coincide with the FAA’s
aeronautical database.
DATES: Effective 0901 UTC, November
30, 2023. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.
ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours each day, 365 days each year.
FAA Order JO 7400.11G, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington DC 20591;
telephone: (202) 267-8783.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E surface airspace and the Class E
airspace extending upward from 700
feet above the surface at Quincy
Regional Airport-Baldwin Field, Quincy
IL, to support instrument flight rule
(IFR) operations at this airport.

History

The FAA published an NPRM for
Docket No. FAA-2023-1389 in the
Federal Register (88 FR 41337; June 26,
2023) proposing to amend the Class E
airspace at Quincy IL. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Incorporation by Reference

Class E airspace designations are
published in paragraphs 6002 and 6005
of FAA Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This
document amends the current version of
that order, FAA Order JO 7400.11G,
dated August 19, 2022, and effective
September 15, 2022. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11G lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This amendment to 14 CFR part 71:

Modifies the Class E surface airspace
to within a 4.3-mile (increased from a
4.2-mile) radius of Quincy Regional
Airport-Baldwin Field, Quincy, IL;
removes the Quincy VORTAC and
associated extension from the airspace
legal description; updates the name
(previously Quincy Municipal Baldwin
Field) and geographic coordinates of the
airport to coincide with the FAA’s
aeronautical database; and replaces the
outdated terms “Notice to Airmen” with
“Notice to Air Missions” and “Airport/
Facility Directory” with “Chart
Supplement”’;

And modifies the Class E airspace
extending upward from 700 feet above
the surface to within a 6.8-mile
(decreased from a 7.1-mile) radius of
Quincy Regional Airport-Baldwin Field;
amends the extension to the southwest
to within 4 miles each side (previously
4.4 miles northwest and 7 miles
southeast) of the 220° bearing from the
Quincy RGNL-Baldwin FLD: RWY 04—
Marker Beacon (previously Quincy ILS
localizer southwest course) extending
from the 6.8-mile (previously 7-mile)
radius of the Quincy Regional Airport-
Baldwin Field to 9.8 miles (previously
10.4 miles) southwest of the Quincy
RGNL-Baldwin FLD: RWY 04—Marker
Beacon (previously Quincy LOM/NDB);
and updates the name and geographic
coordinates of Quincy Regional Airport-
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Baldwin Field (previously Quincy
Municipal Baldwin Field) and the name
of Quincy RGNL-Baldwin FLD: RWY
04—Marker Beacon (previously Quincy
LOM/NDB) to coincide with the FAA’s
aeronautical database.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and

effective September 15, 2022, is
amended as follows:

Paragraph 6002 Class E Airspace Areas
Designated as a Surface Area.
* * * * *

AGLIL E2 Quincy, IL [Amended]

Quincy Regional Airport-Baldwin Field, IL
(Lat 39°56"32” N, long 91°11’33” W)
Within a 4.3-mile radius of Quincy

Regional Airport-Baldwin Field. This Class E

airspace area is effective during the specific

dates and times established in advance by a

Notice to Air Missions. The effective dates

and times will thereafter be continuously

published in the Chart Supplement.

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGLILE5 Quincy, IL [Amended]

Quincy Regional Airport-Baldwin Field
Airport, IL

(Lat 39°56'32” N, long 91°11’33” W)

Quincy RGNL-Baldwin FLD: RWY 04—
Marker Beacon

(Lat 39°53’13” N, long 91°15"13” W)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Quincy Regional Airport-Baldwin
Field; and within 4 miles each side of the
220° bearing from the Quincy RGNL-Baldwin
FLD: RWY 04—Marker Beacon extending
from the 6.8-mile radius of the Quincy
Regional Airport-Baldwin Field to 9.8 miles
southwest of the Quincy RGNL-Baldwin FLD:
RWY 04—Marker Beacon.

* * * * *

Issued in Fort Worth, Texas, on September
6, 2023.

Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2023-19546 Filed 9-11-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2023-0709]
RIN 1625-AA00

Safety Zone; Atlantic Ocean, Tybee
Island, GA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters of the Savannah River
during the Air National Guard F-22A
Raptor aircraft demonstration event. The

safety zone is necessary to ensure the
safety of persons, vessels, and the
marine environment during the event.
Entry of vessels or persons into this
zone is prohibited unless specifically
authorized by the Captain of the Port
Savannah or a designated
representative.

DATES: This rule is effective from 10
a.m. through 1 p.m. on September 13,
2023.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2023—
0709 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade Anthony
Harris, Shoreside Compliance, Marine
Safety Unit Savannah, U.S. Coast Guard;
telephone 912-652-4353, email
Anthony.E.Harris@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

COTP Captain of the Port

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The Coast Guard
did not receive final details of the event
until August 22, 2023, and the event is
scheduled to take place on September
13, 2023. The event would begin before
the rulemaking process would be
completed. Because of the dangers
posed by the aerial demonstration of the
Air National Guard’s F-22A Raptor
aircraft, a safety zone is necessary
without delay to ensure the safety of
persons, vessels, and the marine
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environment. It is impracticable and
contrary to the public interest to delay
this rule because it is necessary to
protect personnel, vessels, and the
marine environment from potential
hazards created by the aerial
demonstration of the F-22A Raptor
aircraft.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because it is necessary to protect
personnel, vessels, and the marine
environment from potential hazards
created by the aerial demonstration of
the F-22A Raptor aircraft.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port (COTP) Savannah
has determined that potential hazards
associated with the Air National Guard’s
aerial demonstration of the F—22A
Raptor aircraft will be a safety concern
for anyone located within Tybee Island
and certain waters of the navigable
waters of the Savannah River. This rule
is necessary to ensure the safety of
persons, vessels, and the marine
environment during the Air National
Guard’s F-22A Raptor demonstration
event.

IV. Discussion of the Rule

This rule establishes a safety zone on
on certain navigable waters located
within the line connecting points
beginning at 31°59'43.62” N,
080°49'58.74” W, thence to 31°58’56.66"
N, 080°50°16.73” W, thence to
31°59’5.73” N, 080°50°49.50” W, thence
to 31°59°52.64” N, 080°50”31.52” W, and
back to the beginning point, during the
Air National Guard’s aerial
demonstration of the F-22A Raptor
aircraft. The safety zone will be
enforced from 10:00 a.m. to 1:00 p.m. on
September 13, 2023. No person or vessel
will be permitted to enter, transit
through, anchor in, or remain within the
safety zone without obtaining
permission from the COTP or a
designated representative. If
authorization to enter, transit through,
anchor in, or remain within the safety
zone is granted by the COTP or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the COTP or a designated
representative. The Coast Guard will
provide notice of the safety zone by
Broadcast Notice to Mariners, and/or by
on-scene designated representatives.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the location, duration, and
time-of-day of the safety zone. This rule
involves a safety zone that will prohibit
persons and vessels from entering,
transiting through, anchoring in, or
remaining within a limited area on the
navigable waters of the Atlantic Ocean
during an aerial demonstration lasting
three hours. Although persons and
vessels may not enter, transit through,
anchor in, or remain within the zone
without authorization from the COTP or
a designated representative, they will be
able to safely transit around the safety
zone. Moreover, the Coast Guard would
issue a Broadcast Notice to Mariners via
VHF-FM marine channel 16 about the
zone, and the rule would allow vessels
to seek permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule would not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
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particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone that will prohibit persons and
vessels from entering, transiting
through, anchoring in, or remaining
within a limited area on the navigable
waters of the Atlantic Ocean located
within the line connecting points
beginning at 31°59'43.62” N,
080°49'58.74” W, thence to 31°58’56.66”
N, 080°50716.73” W, thence to
31°59’5.73” N, 080°50°49.50” W, thence
to 31°59°52.64” N, 080°50°31.52” W, and
back to the beginning point, during Air
National Guard’s aerial demonstration
of the F—22A Raptor aircraft lasting
three hours. It is categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1. A Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.T07-0709 to read as
follows:

§165.T07-0709 Safety Zone; Atlantic
Ocean, Tybee Island, GA.

(a) Location. The following regulated
area is a safety zone: All waters of the
Atlantic Ocean, located within the line
connecting points beginning at
31°59°43.62” N, 080°49'58.74” W, thence
to 31°58’56.66” N, 080°50°16.73” W,
thence to 31°59'5.73” N, 080°50°49.50”
W, thence to 31°59'52.64” N,
080°50’31.52” W, and back to the
beginning point. All coordinates are
World Geodetic System 1984 (WGS 84).

(b) Definition. As used in this section,
designated representative means a Coast
Guard Patrol Commander, including a
Coast Guard coxswain, petty officer, or
other officer operating a Coast Guard
vessel and a Federal, State, and local
officer designated by or assisting the
Captain of the Port Savannah (COTP) in
the enforcement of the safety zone.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
described in paragraph (a) of this
section unless authorized by the COTP
or a designated representative.

(2) Persons or vessels desiring to
enter, transit through, anchor in, or
remain within the safety zone may
contact COTP by telephone at 912—-247—
0073, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization is
granted, all persons and vessels
receiving such authorization must
comply with the instructions of the
COTP Savannah or a designated
representative.

(3) The Coast Guard will provide
notice of the regulated area by Broadcast
Notice to Mariners via VHF—FM channel
16, and/or by on-scene designated
representatives.

(d) Enforcement period. This section
will be enforced from 10 a.m. to 1 p.m.
on September 13, 2023.

Dated: September 1, 2023.
Nathaniel L. Robinson,

Commander, U.S. Coast Guard, Captain of
the Port Savannah.

[FR Doc. 2023-19559 Filed 9-11-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

United States Patent and Trademark
Office

37 CFR Parts 2 and 7
[Docket No. PTO-T-2021-0008]
RIN 0651-AD71

Changes To Implement Provisions of
the Trademark Modernization Act of
2020; Delay of Effective Date

AGENCY: United States Patent and
Trademark Office, U.S. Department of
Commerce.

ACTION: Final rule; delay of effective
date.

SUMMARY: On November 17, 2021, the
United States Patent and Trademark
Office (USPTO) published in the
Federal Register a final rule amending
its regulations to implement provisions
of the Trademark Modernization Act of
2020 (TMA) concerning new response
periods and extensions in the
examination of post-registration filings.
Those provisions had an effective date
of December 1, 2022. On October 13,
2022, the provisions regarding
responses and extensions in the
examination of post-registration filings
were subsequently delayed until
October 7, 2023. This notice further
delays the provisions that address the
post-registration provisions until the
spring or early summer of 2024.

DATES: As of September 12, 2023, the
effective date for amendatory
instructions 29, 30, 31, 33, 34, 37, 38,
and 39 amending 37 CFR 2.163, 2.165,
2.176, 2.184, 2.186, 7.6, 7.39, and 7.40,
respectively, in the final rule published
at 86 FR 64300 on November 17, 2021,
delayed at 87 FR 62032 on October 13,
2022, is delayed indefinitely. Also, as of
September 12, 2023, the effective date of
the amendment to 37 CFR 2.6 in the
final rule published at 87 FR 62032 on
October 13, 2022, is delayed
indefinitely. The USPTO will publish a
forthcoming Federal Register document
announcing a new effective date.

FOR FURTHER INFORMATION CONTACT:
Catherine Cain, Office of the Deputy
Commissioner for Trademark
Examination Policy, at 571-272-8946.
You can also send inquiries to
TMFRNotices@uspto.gov.
SUPPLEMENTARY INFORMATION: On
November 17, 2021, the USPTO
published in the Federal Register a final
rule amending the Rules of Practice in
Trademark Cases to implement
provisions of the TMA. See Changes To
Implement Provisions of the Trademark
Modernization Act of 2020 (86 FR


mailto:TMFRNotices@uspto.gov

62464 Federal Register/Vol. 88,

No. 175/ Tuesday, September 12, 2023 /Rules and Regulations

64300). That final rule was published
under Regulatory Identification Number
(RIN) 0651-AD55. As part of that final
rule, the USPTO set a period of three
months for responses to post-
registration office actions and provided
the option to request a single three-
month extension of the deadline, subject
to the payment of a fee. The final rule
stated that the post-registration changes
would go into effect on December 1,
2022.

On October 13, 2022, the USPTO
published in the Federal Register a final
rule delaying the effective date for
responses and extensions in the
examination of post-registration filings
from December 1, 2022, until October 7,
2023. See Changes To Implement
Provisions of the Trademark
Modernization Act of 2020; Delay of
Effective Date and Correction (87 FR
62032).

Under this final rule, the USPTO is
further delaying the provisions that
address post-registration responses and
extensions. The USPTO anticipates that
these provisions will go into effect
sometime in the spring or early summer
of 2024.

The USPTO is currently upgrading its
internal and public databases, search
system, and internal examination
systems. These major updates will
provide far-reaching efficiencies for
both customers and staff. The
implementation of the regulatory
changes to post-registration responses
and extensions cannot be completed
until the migration to the new systems
is complete. The USPTO anticipates that
this will occur in the spring or early
summer of 2024. The delay will also
provide the public with additional time
to prepare for the new response periods.
The USPTO will publish a final rule in
the Federal Register providing the new
effective date of the provisions
addressing post-registration responses
and extensions once it has been
determined.

In the final rule published at 86 FR
64300, the cross-reference in 37 CFR
7.40(b) to “§ 7.39(b) and (c)” is
incorrect. The reference should have
been to “§ 7.39(a) and (b).” When the
USPTO publishes a final rule providing
the new effective date of the provisions
addressing post-registration responses
and extensions, that section will also be
corrected.

Rulemaking Requirements

A. Administrative Procedure Act: The
changes in this rulemaking involve rules
of agency practice and procedure, and/
or interpretive rules. See Perez v. Mortg.
Bankers Ass’n, 135 S. Ct. 1199, 1204
(2015) (Interpretive rules “advise the

public of the agency’s construction of
the statutes and rules which it
administers.” (citation and internal
quotation marks omitted)); Nat’l Org. of
Veterans’ Advocates v. Sec’y of Veterans
Affairs, 260 F.3d 1365, 1375 (Fed. Cir.
2001) (Rule that clarifies interpretation
of a statute is interpretive.); Bachow
Commc’ns Inc. v. FCC, 237 F.3d 683,
690 (D.C. Cir. 2001) (Rules governing an
application process are procedural
under the Administrative Procedure
Act.); Inova Alexandria Hosp. v.
Shalala, 244 F.3d 342, 350 (4th Cir.
2001) (Rules for handling appeals were
procedural where they did not change
the substantive standard for reviewing
claims.).

Accordingly, prior notice and an
opportunity for public comment for the
changes in this rulemaking are not
required pursuant to 5 U.S.C. 553(b) or
(c), or any other law. See Perez, 135 S.
Ct. at 1206 (Notice-and-comment
procedures are required neither when
an agency ‘‘issue[s] an initial
interpretive rule” nor ‘“when it amends
or repeals that interpretive rule.”);
Cooper Techs. Co. v. Dudas, 536 F.3d
1330, 1336-37 (Fed. Cir. 2008) (stating
that 5 U.S.C. 553, and thus 35 U.S.C.
2(b)(2)(B), does not require notice-and-
comment rulemaking for “interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice” (quoting 5 U.S.C.
553(b)(A))).

Moreover, the Under Secretary of
Commerce for Intellectual Property and
Director of the USPTO, pursuant to the
authority at 5 U.S.C. 553(b)(B), finds
good cause to adopt the change to the
effective date without prior notice and
an opportunity for public comment, as
such procedures would be impracticable
and contrary to the public interest. The
USPTO is currently upgrading its
internal and public databases, search
system, and internal examination
systems. These major updates will
provide far-reaching efficiencies for
both customers and staff. The
implementation of the regulatory
changes to post-registration responses
and extensions cannot be completed
until the migration to the new systems
is complete. The USPTO anticipates that
this will occur in the spring or early
summer of 2024. The delay will also
provide the public with additional time
to prepare for the new response periods.
Delay of this provision to provide prior
notice and comment procedures is also
impracticable because it would allow
the provisions to go into effect before
the agency is ready to implement the
regulatory changes regarding post-
registration responses and extensions.

The Director also finds good cause
under 5 U.S.C. 553(d)(3) to waive the
30-day delay in effectiveness of this
rule. Immediate implementation of the
delay in the effective date is in the
public interest because it will provide
the agency the ability to effectively
manage and utilize the resources needed
to complete all these initiatives. The
delay will also provide the public with
additional time to prepare for the new
response periods. Delay of this rule to
provide for the 30-day delay in
effectiveness is impracticable because it
would allow the provisions to go into
effect before the agency is ready to
implement the regulatory changes
regarding post-registration responses
and extensions.

B. Regulatory Flexibility Act: As prior
notice and an opportunity for public
comment are not required pursuant to 5
U.S.C. 553 or any other law, neither a
Regulatory Flexibility Act analysis nor a
certification under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) is
required. See 5 U.S.C. 603.

C. Executive Order 12866 (Regulatory
Planning and Review): This rule has
been determined to be not significant for
purposes of Executive Order 12866
(Sept. 30, 1993).

Katherine K. Vidal,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2023-19669 Filed 9-11-23; 8:45 am|
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2020-0065; FRL—8786-01—
OCSPP]

Fluazaindolizine; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of
fluazaindolizine in or on multiple
commodities that are identified and
discussed later in this document. E.I. du
Pont de Nemours & Company
(“DuPont”, now Corteva) requested
these tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective
September 12, 2023. Objections and
requests for hearings must be received
on or before November 13, 2023, and
must be filed in accordance with the
instructions provided in 40 CFR part
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178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2020-0065, is
available online at http://
www.regulations.gov or in-person at the
Office of Pesticide Programs Regulatory
Public Docket (OPP Docket) in the
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room and the OPP
Docket is (202) 566—1744. For the latest
status information on EPA/DC services
and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Charles Smith, Director, Registration
Division (7505T), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (202) 566—1030;
email address: RDFRNotices@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Office of the Federal Register’s
e-CFR site at https://www.ecfr.gov/
current/title40.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those

objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2020-0065 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
November 13, 2023. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2020-0065, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460—-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of April 15,
2020 (85 FR 20910) (FRL-10006-54),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F8795) by E.I. du
Pont de Nemours & Company
(“DuPont’’), Chestnut Run Plaza, 974
Centre Road, Wilmington, DE 19805.
The petition requested to establish
tolerances in the 40 CFR part 180 for
residues of the nematicide,
fluazaindolizine, by measuring the sum
of post-hydrolysis residues IN-A5760,
IN-F4106, IN-QEK31, IN-QZY47, IN-
TMQO1, IN-UJV12, and IN-UNS90

(expressed in parent equivalents) in or
on Carrots at 15 parts per million (ppm);
Cucurbit Vegetables (Crop Group 9) at 3
ppm; Fruiting Vegetables (Crop Group
8-10) at 3 ppm; Sun dried tomatoes at
30 ppm; Tomato paste at 15 ppm;
Tomato puree at 6 ppm; Tomato wet
pomace at 6 ppm; Tuberous and Corm
Vegetables (Crop Subgroup 1C) at 9
ppm; Dried potato at 30 ppm; Potato
process waste at 40 ppm; and
establishing tolerances for residues of
fluazaindolizine plus its metabolites IN—
QEK and IN-F4106 (expressed in parent
equivalents), in the animal
commodities: Cattle, whole milk at 0.5
ppm; Cattle, fat at 0.09 ppm; Cattle,
muscle at 0.02 ppm; Cattle, liver at 0.2
ppm; Cattle, kidney at 0.5 ppm; Goat,
whole milk at 0.5 ppm; Goat, fat at 0.09
ppm; Goat, muscle at 0.02 ppm; Goat,
liver at 0.2 ppm; Goat, kidney at 0.5
ppm; Hog, whole milk at 0.5 ppm; Hog,
fat at 0.09 ppm; Hog, muscle at 0.02
ppm; Hog, liver at 0.2 ppm; Hog, kidney
at 0.5 ppm; Horse, whole milk at 0.5
ppm; Horse, fat at 0.09 ppm; Horse,
muscle at 0.02 ppm; Horse, liver at 0.2
ppm; Horse, kidney at 0.5 ppm; Sheep,
whole milk at 0.5 ppm; Sheep, fat at
0.09 ppm; Sheep, muscle at 0.02 ppm;
Sheep, liver at 0.2 ppm; Sheep, kidney
at 0.5 ppm. In addition, DuPont
proposed pursuant to section 408(d) of
the Federal Food, Drug and Cosmetic
Act, 21 U.S.C. 346a(d), to amend 40 CFR
part 180 to establish indirect or
inadvertent tolerances for residues of
fluazaindolizine, by measuring the sum
of post-hydrolysis residues IN-A5760,
IN-F4106, IN-QEK31, IN-QZY47, IN—
TMQO1, IN-UJV12, and IN-UNS90
(expressed in parent equivalents) in or
on the following commodities: Brassica
Head and Stem Vegetables (Crop Group
5-16) at 0.5 ppm; Bulb Vegetables (Crop
Group 3-07) at 3 ppm; Cereal Grains
(Crop Group 15) at 3 ppm; Corn milled
by-products at 6 ppm; Foliage of
Legume Vegetables (Crop Group 7),
Vines at 8 ppm; Foliage of Legume
Vegetables (Crop Group 7), Forage and
Straw at 5 ppm; Foliage of Legume
Vegetables (Crop Group 7), Hay at 40
ppm; Forage, Fodder and Straw of
Cereal Grains (Crop Group 16), Fodder
at 4 ppm; Forage, Fodder and Straw of
Cereal Grains (Crop Group 16), Forage at
8 ppm; Forage, Fodder and Straw of
Cereal Grains (Crop Group 16), Hay at
15 ppm; Forage, Fodder and Straw of
Cereal Grains (Crop Group 16), Straw at
10 ppm; Fruiting Vegetables (Crop
Group 8-10) at 1 ppm; Grain, Aspirated
Fractions at 0.5 ppm; Grass, Forage,
Fodder and Hay (Crop Group 17),
Forage at 8 ppm; Grass, Forage, Fodder
and Hay (Crop Group 17), Hay at 15
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ppm; Leafy Vegetables (Crop Group 4—
16) at 9 ppm; Leaves of Root and Tuber
(Crop Group 2) at 15 ppm; Legume
Vegetables (Crop Group 6), Mature Seed
at 9 ppm; Legume Vegetables (Crop
Group 6), Immature Seed and Pod at 3
ppm; Low Growing Berry (Crop
Subgroup 13—-07G) at 0.6 ppm; Nongrass
Animal Feeds (Forage, Fodder, Straw
and Hay) (Crop Group 18), Fodder at 5
ppm; Nongrass Animal Feeds (Forage,
Fodder, Straw and Hay) (Crop Group
18), Forage at 8 ppm; Nongrass Animal
Feeds (Forage, Fodder, Straw and Hay)
(Crop Group 18), Hay at 15 ppm;
Nongrass Animal Feeds (Forage, Fodder,
Straw and Hay) (Crop Group 18), Straw
at 10 ppm; Oilseed (Crop Group 20) at
9 ppm; Oilseed Crop Group 20), Forage
and Straw at 5 ppm; Root Vegetables
(Crop Subgroup 1A) at 7 ppm; Root
Vegetables Except Sugar Beet (Crop
Subgroup 1B) at 7 ppm; Soybean Hulls
at 20 ppm; Soybean Meal at 20 ppm;
Stalk, Stem and Leaf Petiole Vegetables
(Crop Group 22) at 3 ppm; Strawberry,
Dehydrated at 3 ppm; and Wheat Milled
By-Products at 6 ppm. That document
referenced a summary of the petition
prepared by DuPont (now Corteva), the
registrant, which is available in the
docket, http://www.regulations.gov. A
comment was received on the notice of
filing. EPA’s response to this comment
is discussed in Unit IV.C.

In the Federal Register of June 28,
2021 (86 FR 33922) (FRL-10025-08),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), amending the previous NOF
dated April 15, 2020 by announcing
commodities that were not included in
the previous NOF. E.I. du Pont de
Nemours & Company (“DuPont”),
Chestnut Run Plaza, 974 Centre Road,
Wilmington, DE 19805, requests to
establish a tolerance in 40 CFR part 180
for residues of the nematicide,
fluazaindolizine in or on Poultry, fat at
0.01 ppm; Poultry, meat at 0.01 ppm;
Poultry, meat byproducts at 0.01 ppm;
and Eggs at 0.01 ppm. In addition,
DuPont is proposing pursuant to section
408(d) of the Federal Food, Drug and
Cosmetic Act, 21 U.S.C. 346a(d), to
amend 40 CFR part 180 to establish
indirect or inadvertent tolerances for
residues of fluazaindolizine, including
its metabolites and their conjugates,
expressed as the stoichiometric
equivalent of fluazaindolizine, in or on
the following commodity: Grass, forage,
fodder and hay, group 17, straw at 0.15
ppm.

Based upon review of the data
supporting the petition, EPA is
establishing tolerances at different
levels than petitioned-for and has
determined that tolerances for certain

petitioned-for commodities are not
necessary. The Agency has also
modified all of the commodity
definitions used and updated certain
crop groups. The reasons for these
changes are explained in Unit IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fluazaindolizine
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fluazaindolizine
follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The main target organs of
fluazaindolizine are the urinary tract
(rat and mouse), liver and/or gallbladder
(mouse and dog), and hematopoietic
system (dog). In the mouse
carcinogenicity study, the incidence and
severity of amyloidosis in specific
tissues was increased in both sexes.
There was no evidence of increased in

utero susceptibility in the rat or rabbit
developmental studies; however,
increased quantitative susceptibility
was observed in the rat reproductive
toxicity study, based on urinary tract
histopathological lesions in F,
generation weanlings at a lower dose
than doses resulting in toxicity in
parental animals. Fluazaindolizine is
classified as “Not likely to be
carcinogenic to humans’ based on lack
of evidence of treatment-related
increases in tumors in adequately
conducted carcinogenicity studies in
rats and mice.

Specific information on the studies
received and the nature of the adverse
effects caused by fluazaindolizine as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
titled “Fluazaindolizine: Human Health
Risk Assessment for the New Active
Ingredient” (hereinafter
“Fluazaindolizine Human Health Risk
Assessment”’) on pages 54—82 in docket
ID number EPA-HQ-OPP-2020-0065.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticide-science-and-
assessing-pesticide-risks.

A summary of the toxicological
endpoints for fluazaindolizine used for
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human risk assessment can be found in
the Fluazaindolizine Human Health
Risk Assessment.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to fluazaindolizine, EPA
considered exposure under the
petitioned-for tolerances. EPA assessed
dietary exposures from fluazaindolizine
in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for
fluazaindolizine; therefore, a
quantitative acute dietary exposure
assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used the 2003—-2008
food consumption data from the U.S.
Department of Agriculture’s National
Health and Nutrition Examination
Survey, What We Eat in America
(NHANES/WWEIA). As to residue levels
in food, EPA used field-trial based
anticipated residue calculations for all
crops and assumed 100 percent crop
treated (PCT) for all crops.

iii. Cancer. Based on the data
summarized in the Fluazaindolizine
Human Health Risk Assessment, EPA
has concluded that fluazaindolizine
does not pose a cancer risk to humans.
Therefore, a dietary exposure
assessment for the purpose of assessing
cancer risk is unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

2. Dietary exposure from drinking
water. The Agency used screening-level
water exposure models in the dietary
exposure analysis and risk assessment

for fluazaindolizine in drinking water.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/pesticide-science-
and-assessing-pesticide-risks/models-
pesticide-risk-assessment.

Separate estimated drinking water
concentrations (EDWCs) were calculated
for the metabolite IN-VM862 and a
combination of fluazaindolizine and the
other metabolites IN-QEK31, IN—
REG72, IN-F4106, and IN-A5760, due
to greater toxicological potency of IN—
VM862. This combination is referred to
as the Fluazaindolizine Drinking Water
Total Residue Fraction (FDWTRF).
Based on the Pesticide Water Calculator
(PWCQC), EPA used an EDWC of 990 ppb
for FDWTRF and 1,300 ppb for IN-
VMS862 in the chronic dietary risk
assessment.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Fluazaindolizine is not registered for
any specific use patterns that would
result in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
fluazaindolizine and any other
substances and fluazaindolizine does
not appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that
fluazaindolizine has a common
mechanism of toxicity with other
substances.

For information regarding EPA’s
efforts to determine which chemicals
have a common mechanism of toxicity
and to evaluate the cumulative effects of
such chemicals, see EPA’s website at
https://www.epa.gov/pesticide-science-
and-assessing-pesticide-risks/
cumulative-assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
Increased quantitative susceptibility
was observed for fluazaindolizine in the
rat 2-generation reproductive study. An
increased incidence and severity of
urinary tract histopathology was
observed in male and female F,
weanlings at a lower dose than in P and
F, adult animals. No susceptibility was
observed in the rat or rabbit
developmental toxicity studies. The
metabolite IN-F4106 showed increased
prenatal susceptibility (decreased fetal
body weight) in the rat developmental
toxicity study. However, concern for
prenatal susceptibility is low for both
parent and metabolite because clear
NOAELs and LOAELs were identified
for fetal toxicity and endpoints selected
for risk assessment are protective of
these findings.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
fluazaindolizine is complete.

ii. There is no indication that
fluazaindolizine is a neurotoxic
chemical and there is no need for a
developmental neurotoxicity study or
additional uncertainty factors to account
for neurotoxicity.

iii. Increased quantitative
susceptibility was observed for
fluazaindolizine in the rat two-
generation reproductive study.
However, as noted above, concern for
prenatal susceptibility is low for both
parent and metabolite because clear
NOAELs and LOAELs were identified
for fetal toxicity and endpoints selected
for risk assessment are protective of
these findings.

iv. There are no residual uncertainties
with regard to the exposure assessment
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for fluazaindolizine. An acute dietary
endpoint was not identified for any
population and therefore an assessment
of acute dietary risk was not performed.
For chronic dietary exposure, risk
estimates were partially refined by using
average field trial residues and
empirical processing factors.
Conservative, upper bound estimates
were used to assess exposure to
fluazaindolizine and its residues of
concern through drinking water. Based
on these considerations, exposure from
food and drinking water will not be
underestimated. No residential use
patterns are proposed at this time.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, fluazaindolizine is
not expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to
fluazaindolizine from food and water
will utilize 82% of the cPAD for all
infants less than one year old, the
population group receiving the greatest
exposure. There are no residential uses
for fluazaindolizine.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
risk takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Short- and
intermediate-term adverse effects were
identified; however, fluazaindolizine is
not registered for any use patterns that
would result in either short- or
intermediate-term residential exposure.
Because there is no short- or
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is

at least as protective as the POD used to
assess short- or intermediate-term risk),
no further assessment of short- or
intermediate-term risk is necessary, and
EPA relies on the chronic dietary risk
assessment for evaluating short- and
intermediate-term risk for
fluazaindolizine.

4. Aggregate cancer risk for U.S.
population. Fluazaindolizine is not
expected to pose a cancer risk to
humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
fluazaindolizine residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Crops: The petitioner submitted
method validation, supplemental
method validation, and radiovalidation
data for Method No. DuPont-33861 (Rev.
3). This method successfully quantitates
two ion transitions for fluazaindolizine
via liquid chromatography with tandem
mass spectrometry (LC-MS/MS).
Method No. DuPont-33861 (Rev. 3)
meets HED’s criteria for enforcement
analytical methods.

Livestock: The petitioner submitted
method validation and an independent
laboratory validation (ILV) for Method
No. DuPont-39226 (Rev. 1). This method
successfully quantitates two ion
transitions for fluazaindolizine via LC—
MS/MS. Method No. DuPont-39226
(Rev. 1) meets HED’s criteria for
enforcement analytical methods.

The methods may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).

The Codex has not established any
MRLs for fluazaindolizine.

C. Response to Comments

One comment was received on the
April 15, 2020, notice of filing that
stated in part “‘this application should

be denied. stop using this chemical.”
Although the Agency recognizes that
some individuals believe that pesticides
should be banned on agricultural crops,
the existing legal framework provided
by section 408 of the FFDCA authorizes
EPA to establish tolerances when it
determines that the tolerance is safe.
Upon consideration of the validity,
completeness, and reliability of the
available data as well as other factors
the FFDCA requires EPA to consider,
EPA has determined that the
fluazaindolizine tolerances are safe. The
commenter has provided no information
indicating that a safety determination
cannot be supported.

D. Revisions to Petitioned-For
Tolerances

All tolerance values being established
in this rulemaking vary slightly from
what the petitioner requested. This is
primarily because the petitioner
proposed various metabolites as
residues of concern for crop and
livestock commodities, whereas EPA
has concluded that the only residue
needed to measure compliance with the
tolerance is fluazaindolizine. All raw
agricultural commodity (RAC) crop
tolerances were calculated according to
the Organization for Economic
Cooperation and Development (OECD)
tolerance calculation procedure.
Tolerances in/on processed
commodities were calculated by
multiplying average processing factors
by the mean or highest average field
trial (HAFT) value for blended and non-
blended commodities, respectively.
Commodity definitions are used in
accordance with EPA’s correct
commodity definition guideline.

EPA is not establishing the requested
primary crop tolerances for dried potato,
potato process waste, tomato paste, and
tomato puree, or the requested
rotational crop tolerances for aspirated
grain fractions (AGF), corn milled
byproducts, soybean hulls, soybean
meal, dehydrated strawberries, and
wheat milled byproducts. Residues of
parent fluazaindolizine in these
processed commodities are not expected
to concentrate to levels above the
associated tolerances for the raw
agricultural commodities, so processed
commodity tolerances are not necessary.
The Agency is not establishing the
requested primary crop tolerance on
tomato wet pomace, as this processed
fraction is not considered a significant
feed item and a tolerance is not
necessary.

The Agency is not establishing the
requested rotational crop tolerance for
fruiting vegetable crop group 8-10, as
residues of parent fluazaindolizine are
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expected to be below the limit of
quantitation (LOQ) in fruiting vegetables
planted as rotational crops and therefore
the primary crop tolerance is adequate.

The Agency is not establishing the
requested rotational crop tolerances for
the straw of commodities in crop groups
7 and 20, as these are not identified as
significant feed items and tolerances are
not needed. Similarly, EPA is not
establishing the requested rotational
crop tolerance for the fodder of crop
group 18, as this is not a recognized
commodity for the crop group.

Finally, EPA is establishing rotational
crop tolerances for crop groups 6-22, 7—
22, 15—-22 and 16—22 rather than the
requested rotational crop tolerances on
crop groups 6, 7, 15 and 16. EPA
proposed changes to these four crop
groups on January 10, 2022 (87 FR 1091)
(FRL-5031-12—0OCSPP) and finalized
the revised crop groups as 6—22, 7-22,
15-22 and 16-22 on September 21, 2022
(87 FR 57627) (FRL-5031-13—OCSPP).
EPA regulations state “Once a revised
crop group is established, EPA will no
longer establish tolerances under the
pre-existing crop group.” 40 CFR
180.40(j)(4). EPA has determined that
the residue data support rotational crop
tolerances for crop groups 6—22, 7-22,
15-22 and 16-22 based on EPA’s
practice for evaluating residue data for
rotational crop tolerances and because
there were no changes to major crops in
groups 6-22, 7—-22, 15-22 and 16—22. No
food commodities are included in the
revised crop groups that were not
already accounted for in the initial
dietary exposure assessment. Therefore,
an updated dietary assessment is not
needed, and the exposure and risk
assessments do not change as a result of
the crop group updates.

V. Conclusion

Therefore, tolerances are established
for residues of fluazaindolizine,
including its metabolites and degradates
in or on carrot at 0.05 ppm; cattle, fat
at 0.01 ppm; cattle, meat at 0.01 ppm;
cattle, meat byproducts at 0.01 ppm; egg
at 0.01 ppm; goat, fat at 0.01 ppm; goat,
meat at 0.01 ppm; goat, meat byproducts
at 0.01 ppm; hog, fat at 0.01 ppm; hog,
meat at 0.01 ppm; hog, meat byproducts
at 0.01 ppm; horse, fat at 0.01 ppm;
horse, meat at 0.01 ppm; horse, meat
byproducts at 0.01 ppm; milk at 0.01
ppm; poultry, fat at 0.01 ppm; poultry
meat at 0.01 ppm; poultry, meat
byproducts at 0.01 ppm; sheep, fat at
0.01 ppm; sheep, meat at 0.01 ppm;
sheep, meat byproducts at 0.01 ppm;
tomato, dried at 0.4 ppm; vegetable,
cucurbit, group 9 at 0.15 ppm;
vegetable, fruiting, group 8-10 at 0.07

ppm; and vegetable, tuberous and corm,
subgroup 1C at 0.2 ppm.

Additionally, tolerances are
established for inadvertent residues of
fluazaindolizine, including its
metabolites and degradates in or on
animal feed, nongrass, group 18, forage
at 0.01 ppm; animal feed, nongrass,
group 18, hay at 0.015 ppm; animal
feed, nongrass, group 18, straw at 0.15
ppm; berry, low growing, subgroup 13—
07G at 0.01 ppm; grain, cereal, forage,
hay, stover, and straw group 16-22,
forage at 0.01 ppm; grain, cereal, forage,
hay, stover, and straw group 16-22, hay
at 0.015 ppm; grain, cereal, forage, hay,
stover, and straw group 16-22, stover at
0.15 ppm; grain, cereal, forage, hay,
stover, and straw group 16—22, straw at
0.15 ppm; grain, cereal, group 15-22 at
0.01 ppm; grass, forage, fodder and hay,
group 17, forage at 0.01 ppm; grass,
forage, fodder, and hay, group 17, hay
at 0.015 ppm; grass, forage, fodder and
hay, group 17, straw at 0.15 ppm;
oilseed group 20 at 0.8 ppm; rapeseed,
forage at 0.09 ppm; stalk, stem, and leaf
petiole vegetable group 22 at 0.03 ppm;
vegetable, Brassica, head and stem,
group 5-16 at 0.015 ppm; vegetable,
bulb, group 3—07 at 0.03 ppm; vegetable,
legume, forage and hay, group 7-22,
forage at 0.09 ppm; vegetable, legume,
forage and hay, group 7-22, hay at 0.4
ppm; vegetable, leafy, group 4-16 at
0.015 ppm; vegetable, leaves of root and
tuber, group 2 at 0.015 ppm; vegetable,
legume, group 6—22 at 0.8 ppm; and
vegetable, root, subgroup 1B at 0.02
ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled

“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism’ (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
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and pests, Reporting and recordkeeping
requirements.
Dated: September 5, 2023.
Edward Messina,
Director, Office of Pesticide Programs.

Therefore, for the reasons stated in the

preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.720 to subpart C to read
as follows:

§180.720 Fluazaindolizine; tolerances for
residues.

(a) General. Tolerances are
established for residues of the

TABLE 1 TO PARAGRAPH (a)

nematicide fluazaindolizine, including
its metabolites and degradates, in or on
the commodities to Table 1 of this
section. Compliance with the tolerance
levels specified in Table 1 is to be
determined by measuring only
fluazaindolizine, 8-chloro-N-[(2-chloro-
5-methoxyphenyl)sulfonyl]-6-
(trifluoromethyl)imidazo[1,2-alpyridine-
2-carboxamide, in or on the commodity.

Commodity P;ritlﬁ ber
L7 1o ) RSP RRRRN 0.05
Cattle, fat ...... 0.01
Cattle, meat 0.01
(O[T L= o) o] (T [N T £ PPV PR TP PR 0.01
oo PP 0.01
(o T R - LSRR 0.01
(oY= 1 A 01T SO SRR OO PPPUURTRRRSRPRINS 0.01
[C Lo A4y T= T Ll o) oo Yo [F o7 OSSO R PR POR 0.01
L (o7 TN =L TP P PO PP PPPTOPRN 0.01
[ (oo TR 0 T | ST SPPPO PP P PPPPTRPPRPORE 0.01
HOQG, MEAE DYPIOTUCTS ...ttt b e et h e et e e eh e e b e oo b et et e e eae e e b e e a e e e bt e eat e et e e eab e e eb e e e e e e nnneereensneans 0.01
[ [ €= T TN - SO PPP P SPP PR PP PP RPPRPOINE 0.01
[ (0] €= T 0 41T\ SRR OO PR 0.01
HOISE, MEAL DYPIOTUUCES ... et b e s e e b e e st e e s e s b e e e ha e s b e e st e e b e e s ab e e b e e s aa e e s ae s s n e e ntneaas 0.01
VLK ettt ettt ettt e e be e tee e teeea—eeteeaseeeheeeateeateeeateeateeasseeheeeageeseeeabe e ReeenteeeneeeReenteebeeenseeseeenbeeaseeenaeeaneeereeateeans 0.01
LT L ( YR - | TP UR TP 0.01
o101 (VA 14 1=T | PO U PO P TPPRPRON 0.01
Poultry, Meat DYPIOGUCES .........oiiiiii st b e e e s b e s e e st e e s ha e e b e e s e e e be e san e et e e s sn e e sbeesneennns 0.01
ST =TT o T - USSP RRRRN 0.01
ST LT o Ty 1T | PRSPPI 0.01
Sheep, MEAE DYPIOTUCTS ...ttt b et e bt e e e bt e eh et et e e b et e b e e eh et e bt e nae e e b e e ea bt e e bt e naneebeeeabeeanneeanees 0.01
Lo 32 E= (o T [ 1Yo PSSP 04
Vegetable, CUCUIDIT, GrOUP O ... ettt b ettt s ae et e e b et e b e e ea et et e e ea bt et e e eab e e ebeenabeeabeeebeeanneeanees 0.15
Vegetable, fruiting, GroUp 8—10 ... et e e b e b e e b s a e b s 0.07
Vegetable, tuberous and corm, SUDGIOUP TC ... ittt e e bt e sttt esa et et e e e s b e e e b et et e et e e bt e anneeanees 0.2

(b)—(c) [Reserved]

(d) Indirect or inadvertent residues.
Tolerances are established for residues
of the nematicide fluazaindolizine,
including its metabolites and

degradates, in or on the commodities to

Table 2 of this section. Compliance with

the tolerance levels specified in Table 2
is to be determined by measuring only

TABLE 2 TO PARAGRAPH (d)

fluazaindolizine, 8-chloro-N-[(2-chloro-
5-methoxyphenyl)sulfonyl]-6-
(trifluoromethyl)imidazo[1,2-alpyridine-
2-carboxamide, in or on the commodity.

Commodity P;ritlﬁ or;]er
Animal feed, NONGrass, group 18, fOTAGE ........ocii ittt e st e s e e b e e s e e e sbe e sas e et e e sab e e saeesne e i 0.01
Animal feed, NONGIass, GrOUP 18, NAY .......oiuiiiiiiiieiie ettt et h et e bt e s he e e beesbeeeabeesaeeeabeesaseeabeeaseeebeesabeebeeanbeesaeesnseennne 0.015
Animal feed, NONGIass, GrOUP 18, SIFAW .......cicuiiiiiiiiiiie ettt ettt ettt e bt e e bt e sae e et e e ss st e bt e eateeabeeeab e e bt e easeesaeeeabeesseeeabeenneeeaneen 0.15
Berry, 1ow growing, SUDGIOUP 13—07G .....cccuiiiiiiiiiiieeiiete ettt ettt b e et e e e e s he e e e s he e s e e s Rt s he e bt e b e e n e e b e e e e nseenenneeanenneennenn 0.01
Grain, cereal, forage, hay, stover, and straw group 16—22, fOrage ..........cccccoiiiriiiiiiiiic e 0.01
Grain, cereal, forage, hay, stover, and straw group 16—22, NAY ........cceiiiiiiiiiiieiie ettt n e enees 0.015
Grain, cereal, forage, hay, stover, and straw group 16—22, STOVET .........ciiiiiiiiiiieeiie ettt sttt s este e seeeebeesaeeeneeas 0.15
Grain, cereal, forage, hay, stover, and straw group 16—22, SIFAW ..........cccciiiiiiiiiiiiii ettt 0.15
Grain, cereal, group 1522 ........ccoociiiiiiiieieeee e 0.01
Grass, forage, fodder and hay, group 17, forage 0.01
Grass, forage, fodder and hay, GroUp 17, NAY .......ooiiiiii ettt b e sttt e e ia e e b e sr e e sbe e bt e e 0.015
Grass, forage, fodder and hay, groUp 17, SIFAW ........coiiiiiiiii ettt h et sttt e s ae e e s bt e st e e abe e ebeenbeeeaneas 0.15
Oilseed group 20 0.8
Rapeseed, forage 0.09
Stalk, stem and leaf petiole vegetable GroUp 22 ...ttt 0.03
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TABLE 2 TO PARAGRAPH (d)—Continued
; Parts per
Commodity million
Vegetable, Brassica, head and Stem, GroUP 516 ......ccoo i et e et e e e e e e e s e s e e e snr e e e snreeeannneenane 0.015
Vegetable, bulb, group 3—07 ........ccooiiiiiiiiie, 0.03
Vegetable, legume, forage and hay, group 7-22, forage . 0.09
Vegetable, legume, forage and hay, group 7-22, hay ...... 0.4
Vegetable, leafy, group 4—16 ......ccceviiniiiiiniieeee, 0.015
Vegetable, leaves of root and tuber, group 2 0.015
Vegetable, legume, group 6-22 .. 0.8
Vegetable, root, SUDGIOUDP TB ...ttt et he e b e st e et e e s b e e b e e e ae e e s b e e st e e b e e e b e e et e ste e s e e e b e eane s 0.02

[FR Doc. 2023-19607 Filed 9-11-23; 8:45 am|
BILLING CODE 6560-50—-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76

[MB Docket No. 22-239; DA 23-740; FR ID
169282]

Update to Publication for Television
Broadcast Station DMA Determinations
for Cable and Satellite Carriage

AGENCY: Federal Communications
Commission.

ACTION: Technical amendment.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) conforms a section of its
rules to the requirements of the
Communications Act, correcting errors
that were inadvertently introduced in
the prior Report and Order, which
revised Commission rules to use the
Nielsen Company’s Local TV Station
Information Report as the successor
publication to the annual Station Index
Directory and United States Television
Household Estimates in determining a
television station’s designated market
area for satellite and cable carriage
under the Commission’s regulations.
This action makes no substantive
changes to this regulation.

DATES: This rule is effective October 12,
2023.

FOR FURTHER INFORMATION CONTACT:
Contact Kenneth Lewis, Kenneth.lewis@
fec.gov, of the Media Bureau, Policy
Division, (202) 418—2622.
SUPPLEMENTARY INFORMATION: This is a
summary of the Media Bureau’s Order,
in MB Docket No. 22—-239; DA 23-740,
adopted and released on August 21,
2023. The full text of this document is
available for download at https://
docs.fcc.gov/public/attachments/DA-23-
740A1.pdf. To request materials in
accessible formats (braille, large print,
computer diskettes, or audio
recordings), please send an email to

FCC504@fcc.gov (mailto:FCC504@
fecce.gov) or call the Consumer and
Government Affairs Bureau at (202)
418-0530 (VOICE), (202) 418-0432
(TTY).
Synopsis

On November 17, 2022, the
Commission adopted the Nielsen
Update Report and Order, MB Docket
No. 22-239, FCC 22-89, which revised
Commission rules to use the Nielsen
Company’s Local TV Station
Information Report as the successor
publication to the annual Station Index
Directory and United States Television
Household Estimates in determining a
television station’s designated market
area for satellite and cable carriage
under the Commission’s regulations.?
Pursuant to that change, § 76.66(e)(3) of
the Commission’s rules was revised, and
the time periods mentioned in that rule
were brought up to date.2 These updates
were intended to reflect the upcoming
statutorily-established carriage election
cycle periods,3 but contained errors.

Technical Correction

Section 47 U.S.C. 325(b)(3)(B)
requires that television stations, within
one year after October 5, 1992, and
every three years thereafter, make an
election between the right to grant
retransmission consent under this
subsection and the right to signal
carriage under section 534 of this
title.” ¢ In this Order, we revise
§76.66(e)(3) of the Commission’s rules
in order to conform to the requirements
of the Communications Act.
Specifically, we correct the references to
the upcoming carriage election cycles in

1 Update to Publication for Television Broadcast
Station DMA Determinations for Cable and Satellite
Carriage, Report and Order, FCC 22-89, MB Docket
No. 22-239 (rel. Nov. 18, 2022).

2]d. at Appendix B, Final Rules, para. 3.

347 U.S.C. 325(b)(3)(B) (“The regulations
required by subparagraph (A) shall require that
television stations, within one year after October 5,
1992, and every three years thereafter, make an
election between the right to grant retransmission
consent under this subsection and the right to
signal carriage under section 534 of this title.”).

41d.

the first and second sentences to
confirm that the next cycle runs from
2024-2026 (not 2024—2027), and the
following cycle runs from 2027-2029
(not 2028-2030).

Regulatory Analyses
Administrative Procedure Act

We find that notice and comment
procedures are unnecessary under the
“good cause” exception of the
Administrative Procedure Act (APA)
because correcting the references in
§ 76.66(e)(3) entails no exercise of our
administrative discretion.5 The dates of
each carriage cycle are long-established
as a matter of law, and the reference to
these dates in § 76.66 is merely as an aid
to understanding. The rule change does
not establish additional regulatory
obligations or burdens on regulated
entities. Consequently, we find notice
and comment procedures are
unnecessary for this action.

Paperwork Reduction Act Analysis

This document does not contain any
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA).6 In
addition, therefore, it does not contain
any new or modified information
collection burden for small business
concerns with fewer than 25 employees,
pursuant to the Small Business
Paperwork Relief Act of 2002.7

Congressional Review Act

Because this is a technical correction,
there is no impact under the
Congressional Review Act, 5 U.S.C.
804(2). Thus, the Bureau will not send

55 U.S.C. 553(b)(3)(B) (notice and comment is not
necessary “when the agency for good cause finds
(and incorporates the finding and a brief statement
of reasons therefor in the rules issued) that notice
and public procedure thereon are impracticable,
unnecessary, or contrary to the public interest”).

6 The Paperwork Reduction Act of 1995, Public
Law 104-13, 109 Stat. 163 (1995) (codified in
Chapter 35 of title 44 U.S.C.).

7 The Small Business Paperwork Relief Act of
2002 (SBPRA), Public Law 107-198, 116 Stat. 729
(2002) (codified in Chapter 35 of title 44 U.S.C.); see
44 U.S.C. 3506(c)(4).
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a copy of this Order to Congress or the
Government Accountability Office.

Regulatory Flexibility Act

Because these rule changes are being
adopted without notice and comment,
the Regulatory Flexibility Act® does not

apply.
List of Subjects in 47 CFR Part 76
Television.

Federal Communications Commission.
Thomas Horan,
Chief of Staff, Media Bureau.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 76 by
making the following technical
amendment:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

m 1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 302a, 303, 303a, 307, 308, 309, 312,
315, 317, 325, 338, 339, 340, 341, 503, 521,
522, 531, 532, 534, 535, 536, 537, 543, 544,
544a, 545, 548, 549, 552, 554, 556, 558, 560,
561, 571, 572, 573.

m 2. Section 76.66 is amended by
revising paragraph (e)(3) to read as
follows:

§76.66 Satellite broadcast signal carriage.
* * * * *

(e) * *x %

(3) A satellite carrier shall use the
October 2021 Nielsen Local TV Station
Information for the retransmission
consent-mandatory carriage election
cycle commencing on January 1, 2024,
and ending on December 31, 2026. The
October 2024 Nielsen Local TV Station
Information Report shall be used for the
retransmission consent-mandatory
carriage election cycle commencing
January 1, 2027, and ending December
31, 2029, and so forth using the
publications for the October two years
prior to each triennial election pursuant
to this section. Provided, however, that
a county deleted from a market by
Nielsen need not be subtracted from a
market in which a satellite carrier
provides local-into-local service, if that
county is assigned to that market in the
1999-2000 Nielsen Station Index
Directory or any subsequent issue of
that publication, or the Local TV Station
Information Report commencing with
October 2021, and every three years
thereafter (i.e., October 2024, October
2027, etc.). A satellite carrier may

85 U.S.C. 601 et seq. See id. section 601(2).

determine which local market in the
State of Alaska will be deemed to be the
relevant local market in connection with
each subscriber in an area in the State

of Alaska that is outside of a designated
market, as described in paragraph (e)(2)
of this section.

* * * * *

[FR Doc. 2023-19612 Filed 9-11-23; 8:45 am]
BILLING CODE 6712-01-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 515, 538, and 552

[GSAR Case 2019-G503; Docket No. 2022—
0019; Sequence No. 1]

RIN 3090-AK09

General Services Administration
Acquisition Regulation (GSAR);
Streamline GSA Commercial Contract
Clause Requirements

AGENCY: Office of Acquisition Policy,
General Services Administration.

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is issuing this
final rule amending the GSAR to clarify
and streamline the clauses contracting
officers should reference in acquisitions
for commercial products and services.
DATES: Effective: October 12, 2023.

FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Mr.
Nicholas Giles or Ms. Johnnie
McDowell, Procurement Analysts at
202-718-6112 or GSARPolicy@gsa.gov.
For information pertaining to status or
publication schedules, contact the
Regulatory Secretariat Division at 202—
501—4755 or GSARegsec@gsa.gov.
Please cite GSAR Case 2019-G503.

SUPPLEMENTARY INFORMATION:

I. Background

GSA published a proposed rule in the
Federal Register at 87 FR 77783 on
December 20, 2022, to amend the GSAR
to streamline, reorganize, and delete
duplicative and outdated clauses. These
changes can be categorized into three
areas: reorganization of commercial
clauses and applicable parts; relocation
of an FSS clause; and editorial changes.

This rule updates several clauses and
other related parts by eliminating out of
date references and any requirements
that are not necessary by law.
Specifically, GSA streamlined and
reorganized the references in GSAR
Clauses 552.212—-71 and 552.212-72,
and other related GSAR sections to
reduce duplicative content and to
ensure consistency within GSA’s

guidance as it relates to the acquisition
of commercial products and commercial
services.

In addition, GSA identified several
duplicative and outdated clauses
incorporated by reference at GSAR
552.212-71 Contract Terms and
Conditions Applicable to GSA
Acquisitions of Commercial Products
and Commercial Services, GSAR
552.212-72 Contract Terms and
Conditions Required To Implement
Statutes or Executive Orders Applicable
to GSA Acquisition of Commercial
Products and Commercial Services, and
other related GSAR sections.

II. Discussion of the Final Rule

A. Analysis of Public Comments

GSA provided the public a 60-day
comment period (December 20, 2022, to
February 21, 2023). GSA did not receive
any comments from the public.

B. Summary of Changes

GSA did not make any significant
changes, or changes of any kind, since
publication of the proposed rule.

III. Expected Impact of the Rule

This final rule will assist GSA’s
contracting officers in ensuring
appropriate safeguards are followed
when procuring commercial products
and services. Contracting officers will be
able to clearly identify which clauses to
consider inserting in solicitations and
contracts when procuring commercial
products and services. In addition, the
removal of duplicative and outdated
clauses will reduce the amount of time
contracting officers need in preparing
solicitation packages and monitoring
contracts.

IV. Executive Orders 12866, 13563 and
14094

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. E.O. 14094 (Modernizing
Regulatory Review) supplements and
reaffirms the principles, structures, and
definitions governing contemporary
regulatory review established in E.O.
12866 and E.O. 13563. The Office of
Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB) has determined that this
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is not a significant regulatory action
and, therefore, was not subject to review
under Section 6(b) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993.

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a “major rule’” may take
effect, the agency promulgating the rule
must submit a rule report, which
includes a copy of the rule, to each
House of the Congress and to the
Comptroller General of the United
States. The GSA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. OIRA in OMB has
determined that this is not a major rule
under 5 U.S.C. 804.

VI. Regulatory Flexibility Act

GSA does not expect this final rule to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, at 5 U.S.C. 601, et seq.,
because the rule incorporates clauses
that are currently in use in GSA
commercial solicitations and contracts
and contractors are familiar with and
are currently complying with these
practices. However, a Final Regulatory
Flexibility Analysis (FRFA) has been
prepared. There were no comments
submitted in response to the initial
regulatory flexibility analysis provided
in the proposed rule. The FRFA has
been prepared consistent with the
criteria of 5 U.S.C. 604 and is
summarized as follows:

The GSA is issuing a final rule
amending the GSAR at 552.212-71 and
552.212-72 and related parts to clarify
and streamline the contract terms and
conditions applicable to GSA
acquisitions of commercial products
and commercial services.

The objective of the final rule is to
ensure contracting officers consider the
appropriate clauses when procuring
GSA acquisitions for commercial
products and services.

There were no comments submitted
and therefore no significant issues
raised by the public in response to the
initial regulatory flexibility analysis.
However, GSA made three minor
changes to GSAR clauses 552.212-71,
552.212—72 and 552.238—117. The
clauses all required the date of the

clauses to be changed to reflect the
modifications made in this GSAR case.

The final rule applies to large and
small business entities, which are
responding to solicitations or are
awarded contracts for commercial
products or services. This final rule will
not have a significant economic impact
on a substantial number of small entities
because the changes to the GSAR do not
add any new requirements but rather
will streamline the procurement process
by reorganizing clauses, removing
duplicative or outdated clauses,
transferring, re-titling and renumbering
referenced clauses and make technical
and editorial changes to ensure
contracting officers incorporate the
correct clauses when procuring
commercial products and commercial
services.

GSA does not expect this final rule to
have a significant economic impact on
a substantial number of small business
entities within the meaning of the
Regulatory Flexibility Act, at 5 U.S.C.
601.

The final rule does not impose any
new reporting or recordkeeping
requirements on any small entities.

The final rule does not duplicate,
overlap, or conflict with any other
Federal rules.

There are no known alternatives to
this rule which would accomplish the
stated objectives.

Interested parties may obtain a copy
of the FRFA from the Regulatory
Secretariat Division. The Regulatory
Secretariat Division has submitted a
copy of the FRFA to the Chief Counsel
for Advocacy of the Small Business
Administration.

VII. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
GSAR do not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public that require the approval of OMB
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 515,
538 and 552.

Government procurement.

Jeffrey A. Koses,

Senior Procurement Executive, Office of
Acquisition Policy, Office of Government-
wide Policy, General Services Administration.

Therefore, GSA amends 48 CFR parts
515, 538 and 552 as set forth below:

m 1. The authority citation for 48 CFR
parts 515, 538, and 552 continues to
read as follows:

Authority: 40 U.S.C. 121(c).

PART 515—CONTRACTING BY
NEGOTIATION

515.408 [Amended]

m 2. Amend section 515.408 by—

m a. Removing paragraph (a)(1);

m b. Redesignating paragraphs (a)(2), (3)
and (4) as paragraphs (a)(1), (2) and (3);
m c. Removing the first sentence in the
note in paragraph (b) introductory text;
m d. Removing the parenthetical last
sentence in paragraph (b)(3);

m e. Removing the first sentence in the
“Column 2”” under paragraph (c);

m f. Removing paragraph (d); and

m g. Redesignating paragraph (e) as
paragraph (d).

PART 538—Federal Supply Schedule
Contracting

m 3. Amend section 538.273 by revising
paragraph (d)(22) introductory text and
adding paragraph (d)(37) to read as
follows:

538.273 FSS solicitation provisions and
contract clauses.
* * * * *

(d) * % %

(22) 552.238-98, Clauses for Overseas
Coverage. Use only in FSS solicitations
and contracts when overseas acquisition
is contemplated. The GSAR clauses and
GSAR provisions in paragraphs
(d)(22)(i) through (xi) of this section
shall also be inserted in full text, when
applicable.

* * * * *

(37) 552.238-117, Price Adjustment—
Failure to Provide Accurate Information.
Use only in FSS solicitations and
contracts under the MAS program. This
clause is used when the contract
contains the basic clause 552.238—-80
Industrial Funding Fee and Sales
Reporting.

* * * * *

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 4. Revise section 552.212-71 to read
as follows:

552.212-71 Contract Terms and
Conditions Applicable to GSA Acquisition
of Commercial Products and Commercial
Services.

As prescribed in 512.301(a)(1), insert
the following clause:

Contract Terms and Conditions
Applicable to GSA Acquisitions of
Commercial Products and Commercial
Services (Oct 2023)

(a) The Contractor agrees to comply
with any clause that is incorporated
herein by reference to implement
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agency policy applicable to acquisition
of commercial products, including
commercial components, and
commercial services. The clause in
effect based on the applicable regulation
cited on the date the solicitation is
issued applies unless otherwise stated
herein. The Contracting Officer should
check the clauses in paragraph (b) that
apply or delete the clauses that do not
apply from the list. The Contracting
Officer may add the date of the clause
if desired for clarity. The GSAR clauses
in paragraph (b) of this section are
incorporated by reference.
(b) Clauses.
552.203-71 Restriction on Advertising
552.211-73 Marking
552.219-70 Allocation of Orders—
Partially Set-Aside Items
552.229-70 Federal, State, and Local
Taxes
552.232—72 Final Payment Under
Building Services Contracts
552.237-71 Qualifications of
Employees
552.242-70 Status Report of Orders
and Shipments

m 5. Revise section 552.212-72 to read
as follows:

552.212-72 Contract Terms and
Conditions Required To Implement Statutes
or Executive Orders Applicable to GSA
Acquisition of Commercial Products and
Commercial Services.

As prescribed in 512.301(a)(2), insert
the following clause:

Contract Terms and Conditions
Required To Implement Statutes or
Executive Orders Applicable to GSA
Acquisition of Commercial Products
and Commercial Services (Oct 2023)

The Contractor agrees to comply with
any provision or clause that is
incorporated herein by reference to
implement provisions of law or
Executive Orders applicable to
acquisition of commercial items or
components. The provision or clause in

effect based on the applicable regulation
cited on the date the solicitation is
issued applies unless otherwise stated
herein. The contracting officer should
either check the provisions and clauses
that apply or delete the provisions and
clauses that do not apply from the lists
in paragraphs (a) and (b). The
contracting officer may add the date of
the provision or clause if desired for
clarity. The GSAR provisions in
paragraph (a) and GSAR clauses in
paragraph (b) are incorporated by
reference.

(a) Provisions.
~552.223-72 Hazardous Material

Information.

(b) Clauses.
~552.215-70 Examination of

Records by GSA.
552.223—-70 Hazardous
Substances.

_552.223-71 Nonconforming
Hazardous Material.

~552.223-73 Preservation,
Packaging, Packing, Marking, and
Labeling of Hazardous Materials
(HAZMAT) for Shipments.

_552.232-23 Assignment of Claims.

552.215-72 [Removed and Reserved]

m 6. Remove and reserve section
552.215-72.

m 7. Add section 552.238-117 to read as
follows:

552.238-117 Price Adjustment—Failure to
Provide Accurate Information.

As prescribed in 538.273(d)(37), insert
the following clause:

Price Adjustment—Failure To Provide
Accurate Information (Oct 2023)

(a) The Government, at its election,
may reduce the price of this contract or
contract modification if the Contracting
Officer determines after award of this
contract or contract modification that
the price negotiated was increased by a
significant amount because the
Contractor failed to:

(1) Provide information required by
this solicitation/contract or otherwise
requested by the Government; or

(2) Submit information that was
current, accurate, and complete; or

(3) Disclose changes in the
Contractor’s commercial pricelist(s),
discounts or discounting policies which
occurred after the original submission
and prior to the completion of
negotiations.

(b) The Government will consider
information submitted to be current,
accurate and complete if the data is
current, accurate and complete as of 14
calendar days prior to the date it is
submitted.

(c) If any reduction in the contract
price under this clause reduces the price
for items for which payment was made
prior to the date of the modification
reflecting the price reduction, the
Contractor shall be liable to and shall
pay the United States—

(1) The amount of the overpayment;
and

(2) Simple interest on the amount of
such overpayment to be computed from
the date(s) of overpayment to the
Contractor to the date the Government
is repaid by the Contractor at the
applicable underpayment rate effective
each quarter prescribed by the Secretary
of Treasury under 26 U.S.C.6621(a)(2).

(d) Failure to agree on the amount of
the decrease shall be resolved as a
dispute.

(e) In addition to the remedy in
paragraph (a) of this clause, the
Government may terminate this contract
for default. The rights and remedies of
the Government specified herein are not
exclusive, and are in addition to any
other rights and remedies provided by
law or under this contract.

(End of clause)
[FR Doc. 2023-19396 Filed 9-11-23; 8:45 am|
BILLING CODE 6820-61-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Housing Service

7 CFR Part 3560

[Docket No. RHS-23-MFH-0013]

RIN 0575-AD36

Updates to the Off-Farm Labor
Housing (Off-FLH), Loan and Grant

Rates and Terms; Clarification of Grant
Agreement Terms

AGENCY: Rural Housing Service, U.S.
Department of Agriculture (USDA).

ACTION: Proposed rule.

SUMMARY: The Rural Housing Service
(RHS or Agency), a Rural Development
(RD) agency of the United States
Department of Agriculture (USDA),
proposes to amend the current
regulation for the Off-Farm Labor
Housing (Off-FLH) program by
clarifying the grant agreement term and
adopting the period of performance as
required by Federal award information
requirements. The changes in this
proposed rule are expected to clarify for
applicants and grantees their obligations
and requirements as Federal award
recipients.

DATES: Comments on the proposed rule
must be received on or before November
13, 2023.

ADDRESSES: Comments may be
submitted electronically by the Federal
eRulemaking Portal: Go to http://
www.regulations.gov and, in the
“Search” field box, labeled ‘‘Search for
dockets and documents on agency
actions” enter the following docket
number: (RHS—23-MFH-0013) or the
RIN# 0575—AD36. To submit or view
public comments, click the “Search”
button, select the “Documents” tab,
then select the following document title:
(Updates to the Off-Farm Labor Housing
(Off-FLH), Loan and Grant Rates and
Terms; Clarification of Grant Agreement
Terms) from the “Search Results,” and
select the “Comment” button. Before
inputting your comments, you may also

review the “Commenter’s Checklist”
(optional). Insert your comments under
the “Comment” title, click “Browse” to
attach files (if available). Input your
email address and select “Submit
Comment.” Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “FAQ” link.
Other Information: Additional
information about Rural Development
(RD) and its programs is available on the
internet at https://www.rd.usda.gov/.
All comments will be available online
for public inspection at the Federal
eRulemaking Portal
(www.regulations.gov).

FOR FURTHER INFORMATION CONTACT:
Christa Lindsey, Finance and Loan
Analyst, United States Department of
Agriculture Rural Housing Service,
Multifamily Housing Production and
Preservation Division; telephone
number: (352) 538-5747; email address:
mfh.programsupport@usda.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The RHS, an agency of the USDA,
offers a variety of programs to build or
improve housing and essential
community facilities in rural areas. RHS
offers loans, grants, and loan guarantees
for single- and multi-family housing,
childcare centers, fire and police
stations, hospitals, libraries, nursing
homes, schools, first responder vehicles
and equipment, and housing for farm
laborers. RHS also provides technical
assistance loans and grants in
partnership with non-profit
organizations, Indian tribes, state and
Federal government agencies, and local
communities.

Title V of the Housing Act of 1949
(Act) authorized the USDA to make
housing loans to farmers to enable them
to provide habitable dwellings for
themselves or their tenants, lessees,
sharecroppers, and laborers. The USDA
then expanded opportunities in rural
areas, making housing loans and grants
to rural residents through the Single-
Family Housing (SFH) and Multi-Family
Housing (MFH) Programs.

The RHS also operates the MFH Farm
Labor Housing direct loan and grant
programs under Sections 514 and 516
which provide low interest loans and
grants to provide housing for year-round

and migrant or seasonal domestic farm
laborers. These eligible farm laborers
may work either at the borrower’s farm
(“on-farm”) or at any other farm (“off-
farm”). Housing under these programs
may be built in any area with a need
and demand for housing for farm
laborers.

II. Discussion of This Proposed
Regulatory Action

Section 534(a) of the Housing Act
requires notice and comment for
rulemaking for all Rural Housing
Service rules and regulations pursuant
to Title V. The intention of this
proposed rule is to update 7 CFR
3560.566 by clarifying the grant
agreement term and adopting the period
of performance as required by the
Federal award information requirements
outlined in 2 CFR 200.211. Pursuant to
2 CFR 200.1, the “period of
performance” is defined as the total
estimated time interval between the
start of an initial Federal Award and the
planned end date, which may include
one or more funded portions, or budget
periods. Identification of the period of
performance in the Federal award per 2
CFR 200.211(b)(5) does not commit the
awarding agency to fund the award
beyond the currently approved budget
period. Furthermore, a Federal award is
defined under 2 CFR 200.1 as the
instrument setting forth the terms and
conditions of the grant agreement,
cooperative agreement or other
agreement for assistance as specified in
2 CFR 200.1.

The regulations set forth at 7 CFR
3560 establish the requirements for
making loans and grants for Off-FLH
and for ongoing operations of this
housing.

Currently, the regulations set forth at
7 CFR 3560.566(c) determine the term of
the grant agreement. As required by 2
CFR 200.211, the Agency must include
the period of performance of the Federal
award that has been given in the grant
agreement. Therefore, the changes in
this proposed rulemaking will further
clarify the term of the grant agreement
in 7 CFR 3560.566(c) and include a 5-
year fixed period of performance in 7
CFR 3560.566(d).

III. Summary of Changes

The proposed changes would amend
7 CFR part 3560.566 to clarify the term
of the grant agreement and adopt the
period of performance as required by
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the Federal award information
requirements outlined in 2 CFR 200.211.

The Agency proposes the following
changes to the loan and grant rates and
terms in § 3560.566 as follows:

(1) Amend § 3560.566(c) to read as
follows: (c) Term of grant agreement.
The grant agreement will remain in
effect for as long as there is a need for
the housing, as determined by the
Agency.

(2) Add paragraph (d) to section
3560.566 to read as follows: (d) Grant
Period of Performance. The grant period
of performance is five (5) years, which
starts on the date the grant agreement is
executed by both the Agency and the
grantee and ends five (5) years from the
date the grant agreement was executed
by both the Agency and the grantee.

IV. Regulatory Information
Statutory Authority

The Off-FLH Loan and Grant program
is authorized by Title V of the Housing
Act of 1949 (Pub. L. 81-171), as
amended; 42 U.S.C. 1484; 42 U.S.C.
1486(h); and 42 U.S.C. 1480; and
implemented under 7 CFR part 3560,
subpart L.

Executive Order 12372,
Intergovernmental Review of Federal
Programs

This program is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. RHS conducts
intergovernmental consultations for
each loan in accordance with 2 CFR part
415, subpart C.

Executive Order 12866, Regulatory
Planning and Review

This proposed rule has been
determined to be non-significant and,
therefore, was not reviewed by the
Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988, Civil Justice
Reform

This proposed rule has been reviewed
under Executive Order 12988. In
accordance with this rule: (1) Unless
otherwise specifically provided, all
State and local laws that conflict with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule except as specifically prescribed in
the rule; and (3) administrative
proceedings of the National Appeals
Division of the Department of
Agriculture (7 CFR part 11) must be
exhausted before suing in court that
challenges action taken under this rule.

Executive Order 13132, Federalism

The policies contained in this
proposed rule do not have any
substantial direct effect on States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of Government. This proposed
rule does not impose substantial direct
compliance costs on State and local
Governments; therefore, consultation
with States is not required.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This executive order imposes
requirements on RHS in the
development of regulatory policies that
have tribal implications or preempt
tribal laws. RHS has determined that the
proposed rule does not have a
substantial direct effect on one or more
Indian tribe(s) or on either the
relationship or the distribution of
powers and responsibilities between the
Federal Government and Indian tribes.
Thus, this rule is not subject to the
requirements of Executive Order 13175.
If tribal leaders are interested in
consulting with RHS on this rule, they
are encouraged to contact USDA’s Office
of Tribal Relations or RD’s Tribal
Coordinator at: AIAN@usda.gov to
request such a consultation.

National Environmental Policy Act

This document has been reviewed in
accordance with 7 CFR part 1970,
subpart A, “Environmental Policies.”
RHS determined that this action does
not constitute a major Federal action
significantly affecting the quality of the
environment. In accordance with the
National Environmental Policy Act of
1969, Public Law 91-190, an
Environmental Impact Statement (ELS)
is not required.

Regulatory Flexibility Act

This proposed rule has been reviewed
regarding the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). The undersigned has
determined and certified by signature
on this document that this rule will not
have a significant economic impact on
a substantial number of small entities
since this rulemaking action does not
involve a new or expanded program nor
does it require any more action on the
part of a small business than required of
a large entity.

Unfunded Mandates Reform Act
(UMRA)

Title II of the UMRA, Public Law 104—
4, establishes requirements for Federal

Agencies to assess the effects of their
regulatory actions on State, local, and
tribal Governments and on the private
sector. Under section 202 of the UMRA,
Federal Agencies generally must
prepare a written statement, including
cost-benefit analysis, for proposed and
Final Rules with “Federal mandates”
that may result in expenditures to State,
local, or tribal Governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
When such a statement is needed for a
rule, section 205 of the UMRA generally
requires a Federal Agency to identify
and consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule.

This proposed rule contains no
Federal mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local, and tribal Governments or
for the private sector. Therefore, this
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been approved by OMB
and have been assigned OMB control
number 0575-0189. This proposed rule
contains no new reporting and
recordkeeping requirements that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

E-Government Act Compliance

RHS is committed to complying with
the E-Government Act by promoting the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information,
services, and other purposes.

Civil Rights Impact Analysis

Rural Development has reviewed this
rule in accordance with USDA
Regulation 43004, Civil Rights Impact
Analysis,” to identify any major civil
rights impacts the rule might have on
program participants on the basis of age,
race, color, national origin, sex, or
disability. After review and analysis of
the rule and available data, it has been
determined that implementation of the
rule will not adversely or
disproportionately impact very low,
low- and moderate-income populations,
minority populations, women, Indian
tribes, or persons with disability by
virtue of their race, color, national
origin, sex, age, disability, or marital or
familial status. No major civil rights
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impact is likely to result from this
proposed rule.

Assistance Listing

The programs affected by this
regulation is listed in the Assistance
Listing Catalog (formerly Catalog of
Federal Domestic Assistance) under
number 10.405—Farm Labor Housing
Loans and Grants.

Non-Discrimination Statement Policy

In accordance with Federal civil
rights laws and USDA civil rights
regulations and policies, the USDA, its
Mission Areas, agencies, staff offices,
employees, and institutions
participating in or administering USDA
programs are prohibited from
discriminating based on race, color,
national origin, religion, sex, gender
identity (including gender expression),
sexual orientation, disability, age,
marital status, family/parental status,
income derived from a public assistance
program, political beliefs, or reprisal or
retaliation for prior civil rights activity,
in any program or activity conducted or
funded by USDA (not all bases apply to
all programs). Remedies and complaint
filing deadlines vary by program or
incident.

Program information may be made
available in languages other than
English. Persons with disabilities who
require alternative means of
communication to obtain program
information (e.g., Braille, large print,
audiotape, American Sign Language)
should contact the responsible Mission
Area, agency, staff office; the or the
Federal Relay Service at (800) 877—-8339.

To file a program discrimination
complaint, a complainant should
complete a Form AD-3027, USDA
Program Discrimination Complaint
Form, which can be obtained online at
https://www.usda.gov/sites/default/
files/documents/ad-3027.pdf, from any
USDA office, by calling (866) 632—9992,
or by writing a letter addressed to
USDA. The letter must contain the
complainant’s name, address, telephone
number, and a written description of the
alleged discriminatory action in
sufficient detail to inform the Assistant
Secretary for Civil Rights about the
nature and date of an alleged civil rights
violation.

The completed AD-3027 form or
letter must be submitted to USDA by:

(1) Mail: U.S. Department of
Agriculture, Office of the Assistant
Secretary for Civil Rights, 1400
Independence Avenue SW, Washington,
DC 20250-9410; or

(2) Fax: (833) 256—1665 or (202) 690—
7442; or

(3) Email: program.intake@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

List of Subjects in 7 CFR 3560

Accounting, Administrative practice
and procedure, Aged, Conflict of
interest, Government property
management, Grant programs—housing
and community development,
Insurance, Loan programs—agriculture,
Loan programs—housing and
community development, Low and
moderate-income housing, Migrant
labor, Mortgages, Nonprofit
organizations, Public- housing, Rent-
subsidies, Reporting and recordkeeping
requirements, Rural areas.

For the reasons set forth in the
preamble, the Rural Housing Service
proposes to amend 7 CFR part 3560 as
follows:

PART 3560—DIRECT MULTI-FAMILY
HOUSING LOANS AND GRANTS

m 1. The authority citation for part 3560
continues to read as follows:

Authority: 42 U.S.C. 1480.
Subpart L—Off-Farm Labor Housing

m 2. Amend § 3560.566 by revising
paragraph (c) and adding paragraph (d)
to read as follows:

§3560.566 Loan and grant rates and
terms.

* * * * *

(c) Term of grant agreement. The
grant agreement will remain in effect for
as long as there is a need for the
housing, as determined by the Agency.

(d) Grant Period of Performance. The
grant period of performance is five (5)
years, which starts on the date the grant
agreement is executed by both the
Agency and the grantee and ends five
(5) years from the date the grant
agreement was executed by both the
Agency and the grantee.

Joaquin Altoro,

Administrator, Rural Housing Service.
[FR Doc. 2023-19662 Filed 9-11-23; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-1786; Airspace
Docket No. 23-AGL-22]

RIN 2120-AA66

Amendment of Class E Airspace;
Roseau, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class E airspace at Roseau,
MN. The FAA is proposing this action
as the result of an airspace review due
to the decommissioning of the Roseau
very high frequency omnidirectional
range (VOR) as part of the VOR
Minimum Operating Network (MON)
Program. The name and geographic
coordinates of the airport would also be
updated to coincide with the FAA’s
aeronautical database.

DATES: Comments must be received on
or before October 27, 2023.

ADDRESSES: Send comments identified
by FAA Docket No. FAA-2023-1786
and Airspace Docket No. 23—AGL—-22
using any of the following methods:

* Federal eRulemaking Portal: Go to
www.regulations.gov and follow the
online instruction for sending your
comments electronically.

* Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

* Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

* Fax: Fax comments to Docket
Operations at (202) 493-2251.

Docket: Background documents or
comments received may be read at
www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FAA Order JO 7400.11G, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air traffic/


https://www.usda.gov/sites/default/files/documents/ad-3027.pdf
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publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington DC 20591;
telephone: (202) 267-8783.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend the Class E airspace extending
upward from 700 feet above the surface
at Roseau Municipal Airport/Rudy
Billberg Field, Roseau, MN, to support
instrument flight rule (IFR) operations at
this airport.

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should submit only one
time if comments are filed
electronically, or commenters should
send only one copy of written
comments if comments are filed in
writing.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it received on or before
the closing date for comments. The FAA
will consider comments filed after the

comment period has closed if it is
possible to do so without incurring
expense or dely. The FAA may change
this proposal in light of the comments
it receives.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT post these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov as described in the
system of records notice (DOT/ALL—
14FDMS), which can be reviewed at
www.dot.gov/privacy.

Availability of Rulemaking Documents

An electronic copy of this document
may be downloaded through the
internet at www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at www.faa.gov/air
traffic/publications/airspace_
amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address,
phone number, and hours of
operations). An informal docket may
also be examined during normal
business hours at the Federal Aviation
Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Incorporation by Reference

Class E airspace is published in
paragraph 6005 of FAA Order JO
7400.11, Airspace Designations and
Reporting Points, which is incorporated
by reference in 14 CFR 71.1 on an
annual basis. This document proposes
to amend the current version of that
order, FAA Order JO 7400.11G, dated
August 19, 2022, and effective
September 15, 2022. These updates
would be published subsequently in the
next update to FAA Order JO 7400.11.
That order is publicly available as listed
in the ADDRESSES section of this
document.

FAA Order JO 7400.11G lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Proposal

The FAA is proposing to amend 14
CFR part 71 by modifying the Class E
airspace extending upward from 700
feet above the surface to within a 6.5-
mile (decreased from a 7-mile) radius of
Roseau Municipal Airport/Rudy
Billberg Field, Roseau, MN; and
updating the name (previously Roseau

Municipal Airport) and geographic
coordinates of the airport to coincide
with the FAA’s aeronautical database.
This action is the result of an airspace
review due to the decommissioning of
the Roseau VOR, which provided
navigation information to this airport, as
part of the VOR MON Program, and to
support IFR operations at this airport.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:
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Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MN E5 Roseau, MN [Amended]

Roseau Municipal Airport/Rudy Billberg
Field, MN

(Lat 48°5123” N, long 95°41’49” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Roseau Municipal Airport/Rudy
Billberg Field.

* * * * *

Issued in Fort Worth, Texas, on September
6, 2023.

Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2023-19549 Filed 9-11-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-1787; Airspace
Docket No. 23-AGL-23]

RIN 2120-AA66

Amendment of Class E Airspace;
Mount Pleasant, Mi

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class E airspace at Mount
Pleasant, MI. The FAA is proposing this
action as the result of an airspace review
due to the decommissioning of the
Mount Pleasant very high frequency
omnidirectional range (VOR) as part of
the VOR Minimum Operating Network
(MON) Program. The geographic
coordinates of the airport would also be
updated to coincide with the FAA’s
aeronautical database.

DATES: Comments must be received on
or before October 27, 2023.

ADDRESSES: Send comments identified
by FAA Docket No. FAA-2023-1787
and Airspace Docket No. 23—-AGL-23
using any of the following methods:

* Federal eRulemaking Portal: Go to
www.regulations.gov and follow the
online instruction for sending your
comments electronically.

* Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

* Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

* Fax: Fax comments to Docket
Operations at (202) 493—-2251.

Docket: Background documents or
comments received may be read at
www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FAA Order JO 7400.11G, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington DC 20591;
telephone: (202) 267—8783.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend the Class E airspace extending
upward from 700 feet above the surface
at Mount Pleasant Municipal Airport,
Mount Pleasant, MI, to support
instrument flight rule (IFR) operations at
this airport.

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. Comments are specifically
invited on the overall regulatory,

aeronautical, economic, environmental,
and energy-related aspects of the
proposal. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should submit only one
time if comments are filed
electronically, or commenters should
send only one copy of written
comments if comments are filed in
writing.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it received on or before
the closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or dely. The FAA may change
this proposal in light of the comments
it receives.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT post these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov as described in the
system of records notice (DOT/ALL—
14FDMS), which can be reviewed at
www.dot.gov/privacy.

Availability of Rulemaking Documents

An electronic copy of this document
may be downloaded through the
internet at www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at www.faa.gov/air_
traffic/publications/airspace_amend
ments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address,
phone number, and hours of
operations). An informal docket may
also be examined during normal
business hours at the Federal Aviation
Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Incorporation by Reference

Class E airspace is published in
paragraph 6005 of FAA Order JO
7400.11, Airspace Designations and
Reporting Points, which is incorporated
by reference in 14 CFR 71.1 on an
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annual basis. This document proposes
to amend the current version of that
order, FAA Order JO 7400.11G, dated
August 19, 2022, and effective
September 15, 2022. These updates
would be published subsequently in the
next update to FAA Order JO 7400.11.
That order is publicly available as listed
in the ADDRESSES section of this
document.

FAA Order JO 7400.11G lists Class A,
B, G, D, and E airspace areas, air traffic
service routes, and reporting points.

The Proposal

The FAA is proposing to amend 14
CFR part 71 by moditfying the Class E
airspace extending upward from 700
feet above the surface to within a 6.6-
mile (decreased from a 7-mile) radius of
Mount Pleasant Municipal Airport,
Mount Pleasant, MI; and updating the
geographic coordinates of airport to
coincide with the FAA’s aeronautical
database.

This action is the result of an airspace
review due to the decommissioning of
the Mount Pleasant VOR, which
provided navigation information to this
airport, as part of the VOR MON
Program, and to support IFR operations
at this airport.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MIE5 Mount Pleasant, MI [Amended]
Mount Pleasant Municipal Airport, MI

(Lat 43°37°18” N, long 84°44'14” W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile

radius of Mount Pleasant Municipal Airport.
* * * * *

Issued in Fort Worth, Texas, on September
6, 2023.

Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2023-19547 Filed 9-11-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Office of Workers’ Compensation
Programs

20 CFR Part 702
RIN 1240-AA17

Longshore and Harbor Workers’
Compensation Act: Civil Money
Penalties Procedures

AGENCY: Office of Workers’
Compensation Programs, Labor.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: The Office of Workers’
Compensation Programs (OWCP)
administers the Longshore and Harbor
Workers’ Compensation Act and its
extensions. To promote accountability
and ensure fairness, OWCP proposes

new rules for imposing and reviewing
civil money penalties prescribed by the
Longshore Act. The proposed rules
would also set forth the procedures to
contest OWCP’s penalty determinations.

DATES: The Department invites written
comments on the proposed rule from
interested parties. Written comments
must be received by November 13, 2023.

ADDRESSES: You may submit written
comments, identified by RIN number
1240-AA17, by any of the following
methods. To facilitate the receipt and
processing of comments, OWCP
encourages interested parties to submit
their comments electronically.

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions on the website for
submitting comments.

e Regular Mail or Hand Delivery/
Courier: Submit comments on paper to
the Division of Federal Employees’,
Longshore and Harbor Workers’
Compensation, Office of Workers’
Compensation Programs, U.S.
Department of Labor, Room S-3229, 200
Constitution Avenue NW, Washington,
DC 20210. The Department’s receipt of
U.S. mail may be significantly delayed
due to security procedures. You must
take this into consideration when
preparing to meet the deadline for
submitting comments.

Instructions: All submissions received
must include the agency name and the
Regulatory Information Number (RIN)
for this rulemaking. All comments
received will be posted without change
to https://www.regulations.gov. Please
do not include any personally
identifiable or confidential business
information you do not want publicly
disclosed.

Docket: For access to the docket to
read background documents or
comments received, go to https://
www.regulations.gov. Although some
information (e.g., copyrighted material)
may not be available through the
website, the entire rulemaking record,
including any copyrighted material, will
be available for inspection at OWCP.
Please contact the individual named
below if you would like to inspect the
record.

FOR FURTHER INFORMATION CONTACT:
Antonio Rios, Director, Division of
Federal Employees’, Longshore and
Harbor Workers’ Compensation, Office
of Workers’ Compensation Programs,
(202) 693-0040, rios.antonio@dol.gov.
TTY/TDD callers may dial toll free 1—
877-889-5627 for further information.


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
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SUPPLEMENTARY INFORMATION:

I. Background of This Rulemaking

The Longshore and Harbor Workers’
Compensation Act (LHWCA or Act), 33
U.S.C. 901-50, establishes a
comprehensive Federal workers’
compensation system for an employee’s
disability or death arising in the course
of covered maritime employment.
Metro. Stevedore Co. v. Rambo, 515 U.S.
291, 294 (1995). The Act’s provisions
have been extended to (1) contractors
working on military bases or U.S.
government contracts outside the
United States (Defense Base Act, 42
U.S.C. 1651-54); (2) employees of
nonappropriated fund instrumentalities
(Nonappropriated Fund
Instrumentalities Act, 5 U.S.C. 8171—
73); (3) employees engaged in
operations that extract natural resources
from the outer continental shelf (Outer
Continental Shelf Lands Act, 43 U.S.C.
1333(b)); and (4) private employees in
the District of Columbia injured prior to
July 26, 1982 (District of Columbia
Workers’ Compensation Act of May 17,
1928, Public Law 70419 (formerly
codified at 36 DC Code 501 et seq.
(1973) (repealed 1979)). Consequently,
the Act and its extensions cover a broad
range of claims for injuries that occur
throughout the United States and
around the world.

OWCP’s sound administration of
these programs involves periodic
reexamination of the procedures used
for claims processing and related issues.
On April 28, 2020, OWCP hosted a
public outreach webinar to solicit
stakeholders’ views on how OWCP
could improve its processes. See E.O.
13563, sec. 2(c) (January 18, 2011)
(requiring public consultation prior to
issuing a proposed regulation). OWCP
considered the feedback received during
that session in developing the proposal.
For example, participants noted that the
statute only allows penalties for
knowing and willful failures to file the
report, so OWCP should establish
knowledge and willfulness before
assessing a penalty. They also noted that
employers and insurance carriers
should have a method to contest penalty
assessments. On December 14, 2020,
OWCP published a Notice of Proposed
Rulemaking and a Direct Final Rule in
the Federal Register revising regulations
governing electronic filing and
settlements and establishing new
procedures for assessing and
adjudicating penalties under the Act. 85
FR 80601, 85 FR 80698. On January 20,
2021, a new administration assumed
office. The Assistant to the President
and Chief of Staff issued a
memorandum to the Heads of Executive

Departments entitled ‘“‘Regulatory
Freeze Pending Review.” 86 FR 7424.
The memorandum directed agencies to
consider pausing or delaying certain
regulatory actions for the purpose of
reviewing questions of fact, law, and
policy raised. OWCP believed that the
most efficient way to implement the
memorandum was to withdraw both the
Direct Final Rule and the Notice of
Proposed Rulemaking, rather than delay
the effective date of the Direct Final
Rule. The comment period was still
open, and OWCP would have had to
withdraw the Direct Final Rule anyway
if it received significant adverse
comments before the comment period
closed. In accordance, on February 9,
2021, OWCP withdrew the Notice of
Proposed Rulemaking and the Direct
Final Rule. 86 FR 8686, 86 FR 8721.
Withdrawing the rule gave the new
administration time to review the rule
and consider the policies it would have
implemented. After careful
consideration, OWCP decided to move
forward with a proposal to update its
existing penalty regulations and
implement a procedural scheme for
employers to challenge penalties
assessed against them.

OWCP requests comments on all
issues related to this rulemaking,
including economic or other regulatory
impacts on the regulated community.

II. Overview of the Proposed Rule

The proposed rule would add new
sections and amend existing sections to
implement the Act’s civil money
penalty provisions. The Act allows
OWCP to impose a penalty when an
employer or insurance carrier fails to
timely report a work-related injury or
death, 33 U.S.C. 930(e), or fails to timely
report its final payment of
compensation to a claimant, 33 U.S.C.
914(g). See 20 CFR 702.204, 702.236.
The proposed rule would revise current
§ 702.204 to provide for graduated
penalties for an entity’s failure to timely
file, or falsification of, the required
report of an employee’s work-related
injury or death. See 33 U.S.C. 930(a); 20
CFR 702.201. The proposed rule
provides that the penalty assessed will
increase for each additional violation
the employer has committed over the
prior two years. The current regulation
states only the maximum penalty
allowable, without providing further
guidance or a graduated penalty
scheme. The proposed rule would also
add new §§702.206, 207, and 208.
These proposed sections would add
procedures for the District Director to
notify entities of failures to accurately
and timely file, provide an opportunity
for a response before the District

Director issues a notice of proposed
penalty, and provide guidance to both
the District Director and the Director in
determining the amount of the proposed
penalty and penalty by setting forth
aggravating and mitigating factors they
may consider.

The proposed rule also contains a
new subpart I setting out procedures for
challenging proposed penalties and
penalties under both § 702.204 (for an
entity’s failure to timely file, or
falsification of, the required report of an
employee’s work-related injury or
death) and § 702.236 (for failing to
report the termination of payments).
These proposed procedures would
allow an entity against whom a penalty
is assessed the opportunity for a hearing
before an administrative law judge, and
to petition the Secretary of Labor
(Secretary) for further review. After
receiving the OWCP Director’s final
penalty order assessing the penalty,
consistent with sections 554 and 556 of
the Administrative Procedure Act (5
U.S.C. 551 et seq.), the respondent
would be able to request a hearing
before an administrative law judge (ALJ)
under proposed § 702.906(a). During the
hearing, entities would have the
opportunity to submit facts and
arguments for consideration consistent
with the Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative Law
Judges (29 CFR part 18). The AL] would
determine whether the respondent
violated the statutory or regulatory
provision under which the penalty was
assessed and whether the amount of the
penalty assessed was appropriate.
Consistent with section 557 of the APA,
the ALJ’s decision would become the
decision of the Agency without further
proceedings, unless within 30 days, the
respondent requested reconsideration of
the ALJ’s decision under proposed
§702.907 or petitioned the Secretary for
review under proposed §702.908. The
Secretary’s review would be
discretionary and based on the record.
These additional levels of review are
consistent with the formal adjudication
procedures under the Administrative
Procedure Act, 5 U.S.C. 554, 556-557,
and Recommendation 93-1 of the
Administrative Conference of the
United States, which recommends that
formal adjudication under the
Administrative Procedure Act be made
available where a civil money penalty is
at issue. The proposed procedures
would fully protect employers’ and
insurance carriers’ rights to challenge
OWCP’s action before any penalty
becomes final and subject to collection
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and ensure transparency and fairness in
the enforcement proceedings.

IV. Section-by-Section Explanation

Section 702.204 Employer’s Report;
Penalty for Failure To Furnish and or
Falsifying

Under 33 U.S.C. 930(e), “any
employer, insurance carrier, or self-
insured employer who knowingly and
willfully fails or refuses to send any
report” required by section 930 or
“knowingly or willfully makes a false
statement or misrepresentation in any
such report” is subject to a civil penalty
for each violation. Proposed § 702.204
would revise the current regulation in
several ways. First, paragraphs (a)(1)
and (a)(3) clarify that “knowingly”
means actual knowledge or constructive
knowledge—that is, that the entity knew
or reasonably should have known of the
violation. This is similar to the test for
knowledge under the Occupational
Safety and Health Act (OSH Act), 29
U.S.C. 651 et seq. See, e.g., Sanderson
Farms, Inc. v. Perez, 811 F.3d 730, 735
(5th Cir. 2016) (explaining that to satisfy
the knowledge element of a prima facie
case of an Occupational Safety and
Health Administration (OSHA)
violation, the Secretary of Labor has to
prove that the employer had actual or
constructive knowledge of the
violation); N & N Contractors, Inc. v.
Occupational Safety & Health Rev.
Comm’n, 255 F.3d 122, 127 (4th Cir.
2001) (noting that an employer has
constructive knowledge of a violation of
a safety regulation if the employer fails
to use a reasonable diligence to discern
the presence of the violative condition);
Halmar Corp., 18 BNA OSHC 1014,
1016 (No. 94-2043, 1997) (explaining
that the Commission’s test for
knowledge is whether the employer
knew, or with the exercise of reasonable
diligence could have known, of the
violation.)

Proposed paragraph (a)(1) further
explains that the entity must have
knowledge of ““the employee’s injury or
death, that the injury or death is likely
covered by the Act, that a report is
required, and that a report was not
timely filed.”” The statute allows the
Secretary to assess penalties when the
failure, refusal, false statement, or
misrepresentation is knowing, so this
would clarify that knowledge includes
knowledge of the employee’s condition
as well as of the legal requirement for
a report and the fact that the report was
not properly submitted. Similarly,
paragraph (a)(3) explains that
knowledge of a false statement or
misrepresentation requires knowledge

that the information in the report is
untrue, incomplete, or misleading.

Proposed paragraphs (a)(2) and (a)(4)
address the willfulness requirement in
the statute. Proposed paragraph (a)(2)
explains that an entity willfully fails or
refuses to send a report when it
intentionally disregards the reporting
requirement or is plainly indifferent to
the reporting requirement. This is
similar to the definition of willfulness
in other contexts. The OSH Act, 29
U.S.C. 666(a), also provides for penalties
for willful violations but does not define
willfulness. The Department of Labor’s
OSHA has provided that a willful
violation exists under the OSH Act
where an employer has demonstrated
either an intentional disregard for the
requirements of the OSH Act or a plain
indifference to employee safety. OSHA
Instruction CPL 02—-00-164, Field
Operations Manual, issued April 14,
2020, pp. 4—22—4-24. There is ample
case law validating the Department’s
willfulness definition. See, e.g., Bianchi
Trison Corp. v. Sec’y, 409 F.3d 196, 208
(3d CGir. 2005) (“Although the [OSH] Act
does not define the term ‘willful,” courts
have unanimously held that a willful
violation of the [OSH] Act constitutes
‘an act done voluntarily with either an
intentional disregard of, or plain
indifference to, the [OSH] Act’s
requirements.””’); Chao v. Occupational
Safety and Health Rev. Comm’n, 401
F.3d 355 (5th Cir. 2005) (“‘A willful
violation is one committed voluntarily,
with either intentional disregard of, or
plain indifference to, OSH Act
requirements”’); Fluor Daniel v.
Occupational Safety and Health Rev.
Comm’n, 295 F.3d 1232 (11th Cir. 2002)
(explaining that “[a]lthough Section 666
does not define the terms ‘willful’ or
‘willfully,”” it is “an intentional
disregard of, or plain indifference to,
OSHA requirements”); Stanley Roofing
Co., 21 BNA OSHC 1462, 1466 (2006)
(discussing that a willful violation is
one committed with intentional,
knowing or voluntary disregard for the
requirements of the Act or with plain
indifference). Proposed paragraph (a)(4)
addresses willfulness in making a false
statement or misrepresentation. Similar
to paragraph (a)(2), OWCP proposes to
establish willfulness when an entity
intentionally disregards or exhibits
plain indifference to the truth. Proposed
paragraph (a)(5) is intended to explain
that when establishing a false statement
or misrepresentation, OWCP only needs
to demonstrate that doing so was
knowing or willful—not both. See 33
U.S.C. 930(e).

Proposed paragraph (b) provides that
the number of penalties assessed in the
prior two years against an entity will be

considered in proposing and assessing
further penalties. Proposed paragraph
(b) also lists the baseline penalty
amounts that will be recommended,
beginning at five percent of the
maximum penalty amount for a first
violation, with the penalty doubling for
each subsequent violation through the
fifth violation. The sixth violation and
subsequent violations will result in the
maximum penalty. OWCP has proposed
a percentage scheme because the
maximum penalty amount will be
adjusted every year under the Federal
Civil Penalties Inflation Adjustment Act
of 1990, as amended by the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015, Public Law
114-74, section 701. Basing the baseline
proposed penalty on a percentage of the
maximum penalty amount, rather than a
dollar amount, will allow OWCP to rely
on the table even as the maximum
penalty amount changes each year.
Furthermore, as the maximum penalty
is set by statute and regulation, a
graduated penalty scheme beginning at
a low percentage will allow OWCP to
increase the baseline penalty with each
subsequent violation and thereby
increase the deterrent effect. As
expanded upon later in the explanation
for § 702.208, the baseline proposed
penalty amount for each violation can
be adjusted higher or lower, consistent
with the statutory maximum, based on
relevant aggravating and mitigating
factors.

Section 702.206 Notice of Failure To
Timely Submit Accurate Report

Under proposed paragraph (a) of
§702.206, when OWCP receives
information that indicates an injury or
death has occurred on a particular date
but has not received a report as required
by § 702.201, the District Director will
send a notice to the employer. This is
consistent with the procedures set forth
in chapter 08—0302 of OWCP’s
Longshore Procedure Manual, which
instructs the District Director to send a
missing form LS—202 pre-penalty letter.
As explained in section 6 of chapter 08—
0302, this pre-penalty letter describes
the evidence OWCP has received that
indicates an injury or death has
occurred on a particular date; notifies
the employer of its responsibility to file
a report within 10 days of that date; and
requests an explanation for the
employer’s failure to file a report within
the required time limit. Furthermore,
under proposed paragraph (a), the
District Director’s notice would
specifically notify the employer that it
may be subject to a penalty if its failure
to timely submit a report is knowing
and willful and instructs the employer
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that it must file the required report no
later than ten days after the receipt of
the notice. As explained in the manual,
“once an employer has been advised in
writing of its responsibility to file a
timely report, any further failure should
be considered knowing and willful.”
OWCP has therefore preliminarily
determined that the first notice should
clearly explain the penalties for not
filing the report once the employer is
undeniably on notice of the
requirements—i.e., that OWCP will
consider continued disregard of the
legal requirement to be knowing and
willful.

Proposed paragraph (b) provides that
“if the employer does not file the
required report within ten days of
receipt of the notice described in
paragraph (a), the District Director will
send a second notice to the employer.
As explained above, once the first notice
has been sent to the employer, the
employer is undeniably on notice of the
requirement to timely file an accurate
report and any future failures
demonstrate a conscious disregard for
the requirement. In this second notice,
the District Director would notify the
employer that its failure to file the
required report after receipt of the
notice described in paragraph (a)
constitutes evidence that its failure to
timely submit a report is knowing and
willful; request an explanation for the
failure to file a report within the
required time limit and request the
employer’s reasons why the full
baseline penalty amount under
§702.204 should not be assessed against
the employer, including documentation
supporting any mitigating factors
claimed under § 702.208(c); and instruct
the employer that its response should be
filed within 30 days of receipt of the
notice. This is consistent with the
procedures set forth in the manual,
although under the proposed rule, the
information requested by the District
Director is bifurcated into two notices
rather than the single pre-penalty letter
for a missing form LS—202 described in
the manual. While the District Director
may have other evidence that
demonstrates knowledge and
willfulness, this bifurcated notice
system would ensure that by the time
the District Director notifies the
employer that its failure to timely
submit a report is knowing and willful,
the District Director has clear evidence
that the employer was, at a minimum,
aware of the legal requirements and yet
chose to disregard them by failing to
timely submit a report.

Under proposed paragraph (c), when
OWCP receives a report filed more than
ten days from the date of an employee’s

injury or death or the date an employer
has knowledge of an employee’s injury
or death, and the District Director has
not already sent a notice under
paragraph (a), the District Director may
notify the employer of its responsibility
to file a report within ten days of the
date of an employee’s injury or death or
the date an employer has knowledge of
an employee’s injury or death. This is
consistent with the first part of the pre-
penalty letter for a late form LS-202 and
the procedure manual, which also
instructs the District Director to notify
the employer of their obligations when
a report is filed late. Unlike with a
second notice of a missing form,
however, the District Director would not
automatically inform the employer that
it may be subject to a penalty. In certain
situations, however, the District Director
may have information indicating
evidence of knowledge and willfulness,
in which case they will inform the
employer that it may be subject to a
penalty for failing to timely file the
report as required by section 930(a) of
the Act. In such circumstances, the
notice will also request an explanation
for the failure to file a report within the
required time limit and the employer’s
reasons why the full baseline penalty
amount under § 702.204 should not be
assessed against the employer,
including documentation supporting
any mitigating factors claimed under
§702.208(c), and instruct the employer
that its response should be filed within
30 days of receipt of the notice.

Under proposed paragraph (d), when
OWCP receives a report containing a
false statement or misrepresentation, the
District Director would send a notice to
the employer that describes the
evidence that indicates the report
contains a false statement or
misrepresentation; notifies the employer
that it may be subject to a penalty if the
false statement or misrepresentation was
made knowingly or willfully; requests
an explanation for the false statement or
misrepresentation and the employer’s
reasons why the full baseline penalty
amount under § 702.204 should not be
assessed against the employer; and
instructs the employer that its response
should be filed within 30 days of the
date of the letter. Unlike with missing
reports, the statute only requires that the
false statement or misrepresentation be
made knowingly or willingly, but not
necessarily both. The District Director
could obtain this evidence from many
different sources if they suspect a false
statement or misrepresentation. For
example, the District Director may learn
about injuries from news reports, from

employee advocates, or from employees
themselves.

OWCP requests comments on all
aspects of proposed § 702.206, and
particularly on the sources and type of
information the agency should use to
determine whether a failure was
knowing or willful.

As described earlier, this proposed
rule applies to the LHWCA and its
extensions, including the Defense Base
Act, which covers contractors working
on military bases or U.S. government
contracts outside the United States. 42
U.S.C. 1651-54. There may be special
considerations when determining
whether an employer acts with
knowledge and willfulness when it
comes to reporting injuries sustained by
employees of Federal contractors
abroad. For example, there may be a
heightened awareness of the legal
requirements, either through the
procurement process or other avenues.
The contracting agencies may have
related reporting requirements, and
such information may demonstrate the
contractor-employer’s state of mind.
OWCP therefore seeks comment on how
to address failures under the Defense
Base Act in particular, in light of the
additional information available to the
Federal Government, that would
establish knowledge and willfulness.

Section 702.207 Consideration of
Response; Notice of Proposed Penalty

Proposed § 702.207 sets forth the
process for considering the response
and issuing the notice of proposed
penalty. Under proposed paragraph (a),
the District Director would consider the
employer’s responses, if any, to the
notices described in § 702.206, as well
as any other information the District
Director has about the injury or the
respondent, to determine whether the
failure, refusal, false statement, or
misrepresentation was knowing or
willful as set forth in § 702.204. As with
§702.206(d), the District Director may
have information about an injury or
illness from many different sources,
such as news reports, employee
advocates, or employees themselves.

Under proposed paragraph (b), if the
District Director determines that there
was a violation, they will issue a notice
of proposed penalty. Proposed
paragraph (b) also provides that the
Director has the authority and
responsibility for assessing a penalty
using the procedures set forth at subpart
I. The notice of proposed penalty is
described in detail in section 903 and
the corresponding section of this
preamble.
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Section 702.208 Special
Considerations in Setting Penalty
Amounts

In proposed § 702.208, proposed
paragraph (a) provides that the District
Director and Director may consider
mitigating and aggravating factors when
determining the amount of the proposed
and assessed penalties. This must be
consistent with the statutory maximum,
which is currently $28,304 as adjusted
for inflation, so the penalty cannot
exceed that amount. See Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015, Public Law
114—74, sec. 701; Federal Civil Penalties
Inflation Adjustment Act Annual
Adjustments for 2023, 88 FR 2210
(January 13, 2023). Proposed paragraph
(b) lists the aggravating factors that may
be considered: extent of delay in filing
the report; attempts to conceal the
injury or death; failure to timely pay
compensation due the claimant; failure
to submit information sufficient to
determine whether the correct
compensation has been paid; any prior
settlements of penalties assessed by the
Director; any outstanding proposed
penalties assessed against the entity;
any prior penalties assessed against an
entity’s parent company or subsidiary;
and any other factors relevant to the
respondent’s conduct with respect to
the contents of the report. The statutory
instruction that the penalty is “not to
exceed” a maximum amount indicates
that Congress intended to provide the
agency with some discretion in setting
an appropriate penalty. These are
factors that OWCP has preliminarily
determined are relevant to the
appropriateness of the penalty and its
potential to deter future violations, and
they are largely consistent with the
factors listed in chapter 08—0302 of the
Longshore Procedure Manual. The final
factor is meant to address facts specific
to a particular employer or situation that
may not be generally applicable but are
still relevant in a particular case. The
agency welcomes comment on these
proposed factors.

Similarly, proposed paragraph (c) lists
the mitigating factors that may be
considered in lowering the amount:
bringing the failure to comply with the
Act or regulations to the District
Director’s attention; full payment of the
correct amount of compensation to the
claimant; timely compliance with the
District Director’s requests once failure
to comply with the Act or regulations
was brought to their attention; history of
compliance with the Act and the
regulations of this subchapter; a mass
casualty event preventing the timely
filing in all related cases; whether the

respondent is a “small entity” within
the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601(6); and any
other relevant factors. These are meant
to address situations where a penalty
would still have a deterrent effect at a
lower level and are largely consistent
with the mitigating factors listed in
chapter 08—0302 of the Longshore
Procedure Manual. The sixth factor,
whether the respondent is a “small
entity,” is listed as a proposed
mitigating factor rather than a required
consideration. The Regulatory
Flexibility Act allows agencies to
decline to consider small entity status
for willful or criminal violations. See 5
U.S.C. 601 note § 223(b)(4). Because
violations under section 930 of the
statute are all necessarily willful or
involve knowing misrepresentation,
OWCP includes it as a mitigating factor
to consider when appropriate. As with
the aggravating factors, the final factor is
meant to address facts specific to a
particular employer or situation that
may not be generally applicable but are
still relevant in a particular case. OWCP
welcomes comment on these proposed
factors.

Section 702.233 Additional
Compensation for Failure To Pay
Without an Award

OWCP proposes to substitute the
phrase “additional compensation’ for
the word “penalty” in § 702.233’s
current title (i.e., “Penalty for failure to
pay an award”). Section 702.233
implements section 14(e) of the Act, 33
U.S.C. 914(e), which provides that
claimants are entitled to an additional
10 percent of any compensation payable
without an award when not paid within
14 days of when it is due. The Board has
held that payments under section 14(e)
(which are paid to claimants, not
OWCP) are “‘compensation” and not
“penalties.” Robirds v. ICTSI Oregon,
Inc., 52 BRBS 79 (2019) (en banc). In
reaching its conclusion, the Board relied
on the Federal Circuit’s decision in
Ingalls Shipbuilding, Inc. v. Dalton, 119
F.3d 972, 979 (Fed. Cir. 1997), which
held that payments under section 14(e)
are compensation. The majority of
courts have also construed the similar
language in section 14(f) of the Act, 33
U.S.C. 914(f) (requiring payment of
additional 20 percent for late payments
under terms of an award), as payments
of “compensation” rather than a
penalty. See Tahara v. Matson
Terminals, Inc., 511 F.3d 950, 953 (9th
Cir. 2007) (“[TThe LHWCA'’s plain
language supports that a § 914(f) late
payment award is compensation”);
Newport News Shipbuilding and Dry
Dock Co. v. Brown, 376 F.3d 245, 251

(4th Cir. 2004) (“[I]t is plain that an
award for late payment under [section]
14(f) is compensation.”). But see Burgo
v. General Dynamics Corp., 122 F.3d
140, 14546 (2d Cir. 1997). Using
“additional compensation” in the title
of § 702.233 promotes accuracy and
clarifies the instances in which the new
penalty procedures apply.

Section 702.236 Penalty for Failure To
Report Termination of Payments

Proposed § 702.236 revises the
current rule to incorporate the penalty
procedural rules proposed in new
subpart I. It also clarifies that the
Director, not the District Director, has
the ultimate authority and responsibility
for assessing the penalty. This is
consistent with the process set forth in
the new proposed subpart I.

Section 702.274 Employer’s Refusal To
Pay Penalty

The proposed changes to § 702.274
would simply (1) clarify that
consequences for refusing to pay would
occur only after the penalty becomes
final and (2) update the outdated
references to officials and offices within
the Department of Labor.

Section 702.901 Scope of This Subpart

Proposed § 702.901 provides that the
procedures set forth in subpart I apply
when the District Director imposes civil
monetary penalties under § 702.204 or
702.236 and that any penalties collected
are to be deposited into the special fund
described in 33 U.S.C. 944.

Section 702.902 Definitions

Proposed § 702.902 defines
“respondent” as the employer,
insurance carrier, or self-insured
employer against whom the District
Director is seeking to assess a penalty.
This covers the possible entities against
which penalties may be assessed under
the scope of this subpart. 33 U.S.C.
914(g) authorizes the Secretary to assess
a penalty against an employer, and
section 935 substitutes the carrier for
the employer regarding any obligations
and duties imposed by the Act on the
employer. Section 930(a) requires the
employer to send the report to the
Secretary, and section 930(e) explicitly
makes employers, insurance carriers,
and self-insured employers subject to
possible penalties.

For the purpose of this subpart,
OWCP interprets insurance carriers to
include self-insured employer groups.
Under 20 CFR 701.301(a)(13), a carrier
is an insurance carrier or self-insurer
meeting the statutory requirements with
respect to authorization to provide
insurance fulfilling the obligation of an
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employer to secure the payment of
compensation. The penalties in this
rulemaking are meant to address failures
and misrepresentations in filing
required reports, so to the extent the
obligation to file falls on self-insured
employer groups, they too may be
respondents under subpart L.

Section 702.903 Notice of Penalty;
Response; Consequences of No
Response

Proposed § 702.903 is a new
provision governing the District
Director’s notice of proposed penalty,
the respondent’s response, and the
consequences of not responding.
Paragraph (a) requires OWCP to serve a
written notice on the respondent by a
method that verifies the delivery date
because date of receipt triggers the
respondent’s response period. If the
respondent does not accept service, the
receipt date will be the attempted date
of delivery. This is to ensure
respondents do not have an incentive to
evade service. Proposed paragraph (b)
prescribes the contents of the notice: the
facts giving rise to the proposed penalty,
the statutory and regulatory basis for the
proposed penalty, the amount of the
proposed penalty and explanation of the
amount, instructions for including
documentation in the response, and the
consequences of failing to timely
respond. Proposed paragraph (c) gives
the respondent 30 days to respond. The
response may include an explanation of
why the full proposed penalty amount
should not be assessed and
documentation relevant to the factual
basis for the penalty, including any
mitigating factors claimed under
proposed § 702.208. Proposed paragraph
(d) provides that if the respondent does
not respond within 30 days, the District
Director will submit the notice of
proposed penalty to the Director as a
preliminary decision. This ensures the
process continues without delay while
still providing the respondent with a
fair opportunity to provide additional
information or reasons that the District
Director may not have considered.

§702.904 Preliminary Decision on
Notice of Proposed Penalty After Timely
Response

Proposed § 702.904 addresses the
District Director’s preliminary decision
after a timely response from the
respondent. If the respondent files a
timely response to the notice described
in § 702.903, the District Director would
review the facts and any argument
presented in the response, revise the
proposed penalty amount, if warranted,
and submit the revised notice of
proposed penalty to the Director as a

preliminary decision. This provision,
along with proposed § 702.903, allows
the respondent a meaningful
opportunity to be heard before the
District Director and allows the District
Director time to revise the proposed
penalty if appropriate.

Section 702.905 Director’s Penalty
Order; Request for Hearing

Proposed § 702.905 addresses the
Director’s issuance of the penalty order
and the process for requesting a hearing
before the Office of Administrative Law
Judges. Proposed paragraph (a) provides
that the Director will consider the
District Director’s preliminary decision
and issue a penalty order in no more
than 30 days. OWCP welcomes
comment on this time frame.

Under proposed paragraph (a)(1)
through (3), the penalty order must
contain a statement of the reasons for
the assessment, including an evaluation
of any mitigating or aggravating factors
considered, and the amount of the
penalty; a statement of the respondent’s
right to request a hearing on the
Director’s penalty order and the method
for doing so; and a statement of the
consequences of failing to timely
request a hearing. By including the
reasons for the penalty and information
about how to contest it, OWCP intends
to provide the respondent with fair
notice and a full opportunity to contest
the penalty order.

Proposed paragraph (b) provides that
the respondent has 15 days from receipt
of the Director’s penalty order to request
a hearing before an Administrative Law
Judge by filing a request for hearing
with the District Director. See, e.g., 20
CFR 702.316 (providing 14 days for
parties to object to the District Director’s
recommendations and request a
hearing). The request must be
typewritten or legibly written so that the
District Director can understand the
contents. It must state the specific
determinations in the Director’s penalty
order with which the respondent
disagrees so that the ALJ understands
the scope of the matter. It must also be
signed and dated and include physical
and electronic addresses so that OWCP
and OALJ can document the date of the
request and communicate with the
respondent about the hearing.

Proposed paragraph (c) would stay the
collection of the penalty until final
resolution, either by the ALJ or the
Secretary. This provision would ensure
the respondent does not have to pay a
penalty until it is fully adjudicated.
Proposed paragraph (d) provides that if
the respondent does not request a
hearing within 15 days of receipt of the
Director’s penalty order, the assessment

and amount of the penalty set forth in
the Director’s penalty order will be
deemed a final decision of the Secretary.
This is to ensure the decision becomes
final and that OWCP can collect the
penalty even if the respondent takes no
action. See 20 CFR 726.320(a).

Section 702.906 Referral to the Office
of Administrative Law Judges

Proposed § 702.906 addresses referral
of an assessment and penalty for a
hearing before an administrative law
judge and is similar to the civil money
penalty provisions for failure to insure
under the Black Lung Benefits Act, 20
CFR 726.309 through 311. Paragraph (a)
provides that, when the District Director
receives a request for hearing, the
District Director will notify the Chief
Administrative Law Judge, who will
assign the case to an administrative law
judge. The District Director will also
forward the administrative record,
which consists of the District Director’s
notice of proposed penalty and
preliminary decision, the
documentation upon which the District
Director relied in issuing the notice of
proposed penalty and preliminary
decision, all written responses and
documentation filed by the respondent
with the District Director, the Director’s
penalty order, the documentation upon
which the Director relied in issuing the
penalty order, and the respondent’s
request for hearing. Limiting the
administrative record to documents
considered by the District Director and
Director will allow the ALJ to determine
the appropriateness of the penalty.

Paragraph (b) provides that the rules
set forth in 29 CFR part 18 will apply
to any hearing before an administrative
law judge under subpart I. 29 CFR part
18 contains the existing rules of practice
and procedure for administrative
hearings before the Office of
Administrative Law Judges and covers,
among other things, general procedures,
filing, service, and hearings.

Section 702.907 Decision and Order of
Administrative Law Judge

Proposed § 702.907 governs the
contents, issuance, service, and finality
of the administrative law judge’s
decision on the Director’s penalty order.
Proposed paragraph (a) limits the
administrative law judge’s
determinations to whether the
respondent has violated the provision
under which the penalty was assessed,
and whether the penalty is appropriate
under the standards set forth in
§§ 702.204, 702.236, and 702.903(c)(2).
Limiting the judge’s consideration to
these issues will help streamline the
hearing and decision process. Proposed
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paragraph (b) provides that
documentation not presented to the
District Director may not be admitted in
any further proceedings before an ALJ
unless the ALJ finds that the failure to
submit the documentation to the District
Director should be excused due to
extraordinary circumstances. This is
similar to 20 CFR 725.456(b)(1), which
governs the admissibility of
documentary evidence pertaining to the
liability of a potentially liable operator
and the identification of a responsible
operator in a claim filed to seek benefits
under the Black Lung Benefits Act, 30
U.S.C. 901-944. Similar to the
limitation on issues considered by an
ALJ, the limitation on evidence would
simplify and streamline the penalty-
assessment process. Proposed paragraph
(b) would arm the District Director with
sufficient information to accurately
assess the proposed penalty before the
case is referred to the Office of
Administrative Law Judges.
Extraordinary circumstances may be
shown where an employer encounters
“particular difficulty obtaining the
necessary evidence.” See 65 FR 79989.
This would entail showing that even
after reasonable diligence, the
respondent could not have produced the
evidence at the District Director stage.
For example, assume that after receiving
the notice of proposed penalty,
respondent requests but is unable to
acquire documentation because of a
catastrophic event or natural disaster
that caused a delay in processing the
request. If respondent obtains the
documentation after the District Director
issues the preliminary decision on the
notice of proposed penalty, it may be
able to demonstrate that extraordinary
circumstances justify the admission of
the evidence before the ALJ. Moreover,
there is ample case law applying the
extraordinary circumstances
requirement under the Black Lung
Benefits Act and confirming that it is a
high bar to meet. See, e.g., Howard v.
Apogee Coal Company, BRB No. 20—
0229 BLA (Oct. 18, 2022) (rejecting
employer’s argument that extraordinary
circumstances exist based on Director’s
actions in separate claims); Dallas
McCoy v. Eastern Associated, BRB No.
19-0520 BLA (March 31, 2021) (unpub.)
(“[TThe mere fact employer’s exhibits
were in DOL’s possession does not show
extraordinary circumstances for why
Employer did not timely obtain and
submit them.”); Bobby Knight v.
Heritage Coal Co., BRB No. 19-0435
BLA (Dec. 15, 2020) (unpub.) (rejecting
employer’s assertion that extraordinary
circumstances exist where “employer
requested the relevant documents after

the deadline” to submit additional
evidence).

Proposed paragraph (c) requires the
administrative law judge’s decision to
include a statement of findings and
conclusions, with the reasons and bases
for those findings and conclusions;
instructions for filing a motion for
reconsideration with the Administrative
Law Judge; and instructions for filing a
petition for review with the Secretary.
This would allow the Secretary or a
court to review the decision and
determine its reasonableness if the
respondent seeks further judicial
review.

Proposed paragraph (d) would require
the administrative law judge to deliver
a copy of the decision and order to the
District Director for service on the
parties. This is consistent with the
procedures set forth in 20 CFR 702.349,
where the administrative law judge
delivers the compensation order to the
District Director for service on the
parties and on the representatives of the
parties, if any. Proposed paragraph (e)
provides that any party may move for
reconsideration of the decision within
30 days of the date the District Director
serves the decision, and that any such
motion will suspend the running of time
to file a petition for review under
§ 702.908 until the date the motion for
reconsideration is denied or 30 days
after a new decision is issued. This
would allow time for the ALJ to
consider the motion and, if warranted,
issue a new decision while still
preserving the parties’ rights to further
appeal the decision. Proposed paragraph
(f) provides that, absent a timely request
for reconsideration or petition for
review, or if any such motions or
petitions are denied, the administrative
law judge’s decision will be deemed a
final decision of the Secretary. Proposed
paragraph (g) provides that the ALJ will
forward the complete hearing record to
the District Director at the conclusion of
all hearing proceedings. This is
consistent with 20 CFR 702.349(a),
where the District Director retains
custody of the record after ALJ
proceedings regarding a compensation
order.

Section 702.908 Review by the
Secretary

Proposed § 702.908 allows any party
aggrieved by an administrative law
judge’s decision to petition the
Secretary for review. Proposed
paragraph (a) requires that any petition
be filed within 30 days of the date on
which the District Director serves the
decision. Under proposed paragraph (b),
if any party files a timely motion for
reconsideration with the administrative

law judge, the 30-day period will not
begin to run until the judge issues a
decision on reconsideration and any
petition for review filed earlier will be
dismissed without prejudice as
premature. This is to ensure the ALJ
process is complete before moving to
the next level in the appeal process.
Proposed paragraph (c) sets out the
requirements for the petition for review:
that it be typewritten or legibly written,
state the specific determinations in the
ALJ decision with which the petitioner
disagrees, be signed and dated, and
include attached copies of the ALJ’s
decision and any other relevant
documents in the record. This is to
ensure the Secretary or their designee
has sufficient information on which to
render a decision. And proposed
paragraph (d) provides the mailing
address for sending the petition, notes
that documents are not considered filed
until actually received by the Secretary,
and requires the petition to be filed in
the manner specified in the ALJ’s
decision and order. This is to allow for
future address changes and
technological advancements, while
avoiding confusion if information in the
regulation becomes outdated.

Section 702.909 Discretionary Review

Proposed § 702.909(a) provides that
the Secretary’s review of a timely
petition is discretionary and that the
Secretary will send written notice of
their determination to all parties.
Paragraph (a)(1) provides that, if the
Secretary declines review, the
administrative law judge’s decision will
be considered the final agency decision
30 days after the filing of the petition for
review. Under paragraph (b)(2), if the
Secretary chooses to review the
decision, the Secretary will notify the
parties of the issues to be reviewed and
set a schedule for the parties to submit
written arguments in whatever form the
Secretary deems appropriate. Proposed
paragraph (b) requires the District
Director to forward the administrative
record to the Secretary if the Secretary
decides to review the administrative law
judge’s decision.

Section 702.910 Final Decision of the
Secretary

Proposed § 702.910 limits the
Secretary’s review to the hearing record.
The Secretary will review findings of
fact under a substantial evidence
standard and conclusions of law de
novo. The Secretary may affirm, reverse,
modify, or vacate the decision, and may
remand to the Office of Administrative
Law Judges for further review. This is
based on the scope of review for the
Benefits Review Board for cases under
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its jurisdiction. See 20 CFR 802.301
(“Such findings of fact and conclusions
of law may be set aside only if they are
not, in the judgment of the Board,
supported by substantial evidence in the
record considered as a whole or in
accordance with law.”). The Secretary’s
decision must be served on all parties
and the Chief Administrative Law
Judge.

Section 702.911 Settlement of Penalty

Proposed § 702.911 provides that the
respondent and the Director or District
Director may enter into a settlement at
any time during the penalty
proceedings. This provision would
cover both proposed penalties and
assessed penalties and is meant to allow
flexibility and forestall further litigation
if OWCP and the respondent reach
agreement at any point during the
proceedings. Upon settlement, the
OWCP official with whom the
respondent settled would transmit a
copy of the settlement agreement to the
Deputy Director for Longshore Claims.
This is to ensure the Longshore program
is aware of every settlement for the
purpose of tracking collections and
recovery, as well as for possible
consideration as an aggravating factor
under any future penalty proceedings
involving the same respondent.
Proposed §702.911 also provides that
penalties agreed upon in settlement
agreements may be collected and
recovered pursuant to § 702.912. This is
to ensure that the Department has a
mechanism for collecting agreed-upon
payments. OWCP welcomes comment
on this proposed paragraph, and
specifically whether settlement
agreements should be made public
when transmitted to the Deputy Director
for Longshore Claims.

Section 702.912 Collection and
Recovery of Penalty

Paragraph (a) of proposed § 702.912
provides that, when a penalty becomes
final under § 702.905(d), 702.907(f),
702.909(a)(1), 702.910, or 702.911, the
penalty is immediately due and payable
to the Department on behalf of the
special fund described in 33 U.S.C. 944.
Paragraph (b) provides that, if payment
is not received within 30 days after it
becomes due and payable, it may be
recovered by a civil action brought by
the Secretary, who will be represented
by the Solicitor of Labor.

V. Legal Basis for the Proposed Rule

Section 39(a) of the LHWCA, 33
U.S.C. 939(a)(1), authorizes the
Secretary of Labor to prescribe rules and
regulations necessary for the
administration of the Act. The statute

further allows OWCP to impose a
penalty when an employer or insurance
carrier fails to timely report a work-
related injury or death, 33 U.S.C. 930(e),

or fails to timely report its final payment

of compensation to a claimant, 33 U.S.C.
914(g). This proposed rule would
effectuate these statutory provisions and
falls well within these statutory grants
of authority.

VI. Information Collection
Requirements

The Paperwork Reduction Act of 1995
(PRA), 44 U.S.C. 3501 et seq., and its
implementing regulations, 5 CFR part
1320, require that the Department
consider the impact of paperwork and
other information collection burdens
imposed on the public. A Federal
agency generally cannot conduct or
sponsor a collection of information, and
the public is generally not required to
respond to an information collection,
unless it is approved by the Office of
Management and Budget (OMB) under
the PRA and displays a currently valid
OMB Control Number. In addition,
notwithstanding any other provisions of
law, an agency generally may not
subject a person to penalty for failing to
comply with a collection of information
that does not display a valid Control
Number. See 5 CFR 1320.5(a) and
1320.6.

This proposed rule would not change
any existing collections of information
or generate any new collections of
information. The forms for the first
report of injury and notice of final
payment are already approved under
OMB Control Numbers 1240-0003 and
1240-0041, respectively. The
information that respondents would
submit to OWCP under this proposal
would be in response to specific notices
of proposed penalties and penalty
orders. It would therefore fall under the
exemption for requests for facts or
opinions addressed to a single person.
See 5 CFR 1320.3(h)(6).

VII. Executive Orders 12866, 13563,
and 14094 (Regulatory Planning and
Review)

Under E.O. 12866, OMB’s Office of
Information and Regulatory Affairs
determines whether a regulatory action
is significant and, therefore, subject to
the requirements of the E.O. and review
by OMB. See 58 FR 51735 (Oct. 4, 1993).
Section 1(b) of E.O. 14094 amends sec.
3(f) of E.O. 12866 to define a
“significant regulatory action” as an
action that is likely to result in a rule
that may (1) have an annual effect on
the economy of $200 million or more
(adjusted every 3 years by the
Administrator of the Office of

Information and Regulatory Affairs
(OIRA) for changes in gross domestic
product) or adversely affects in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, territorial, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impacts of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of recipients thereof; or (4) raise legal or
policy issues for which centralized
review would meaningfully further the
President’s priorities or the principles
set forth in the E.O. See 88 FR 21879
(Apr. 11, 2023). This proposal would
clarify the process for assessing and
appealing penalties and is largely
consistent with practices already in
OWCP’s procedural manual. As such,
this proposal is not likely to generate
additional costs to the regulated
community. OIRA has determined that
this proposed rule is not a significant
regulatory action under sec. 3(f)(1) of
E.O. 12866, so it has not reviewed it
prior to publication.

Executive Order 13563 emphasizes
the importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. It directs agencies to, among
other things, propose or adopt a
regulation only upon a reasoned
determination that its benefits justify its
costs; that it is tailored to impose the
least burden on society, consistent with
obtaining the regulatory objectives; and
that, in choosing among alternative
regulatory approaches, the agency has
selected those approaches that
maximize net benefits. Executive Order
13563 recognizes that some costs and
benefits are difficult to quantify and
provides that, when appropriate and
permitted by law, agencies may
consider and discuss qualitatively
values that are difficult or impossible to
quantify, including equity, human
dignity, fairness, and distributive
impacts.

The Department has considered this
proposed rule with these principles in
mind and has concluded that, if
adopted, the regulated community
would benefit from this regulation.
Promulgating procedural rules related to
civil money penalties would benefit
employers (and their insurance carriers)
against whom OWCP may assess
penalties. Currently, the regulations
contain no set procedures for employers
to challenge penalties, which can lead
to procedural decisions being made on
a case-by-case basis. The proposed rules
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would establish a transparent and
consistent pathway for assessment and
adjudication of penalties: clear notice of
the proposed penalty and an
opportunity to contest it; hearing by an
administrative law judge upon request;
the opportunity to petition the Secretary
for discretionary review; and a stay of
payment for the penalty assessed until
review is complete and the decision
becomes final. These procedures would
clearly protect an employer’s rights to
be fully heard before having to pay a
penalty and promote consistency and
fairness across different districts and
regions.

VIII. Unfunded Mandates Reform Act
of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531 et
seq.) directs agencies to assess the
effects of Federal regulatory actions on
state, local, and tribal governments, and
the private sector, “other than to the
extent that such regulations incorporate
requirements specifically set forth in
law.”” This proposed rule does not
include any Federal mandate that may
result in increased expenditures by
state, local, and tribal governments, or
increased expenditures by the private
sector of more than $100,000,000 (in
1995 dollars). It is therefore not covered
by the Unfunded Mandates Reform Act.

IX. Regulatory Flexibility Act and
Executive Order 13272 (Proper
Consideration of Small Entities in
Agency Rulemaking)

The Regulatory Flexibility Act of
1980, as amended (5 U.S.C. 601 et seq.)
(RFA), requires an agency to prepare a
regulatory flexibility analysis when it
proposes regulations that will have “a
significant economic impact on a
substantial number of small entities” or
to certify that the proposed regulations
will have no such impact, and to make
the analysis or certification available for
public comment.

The Department has determined that
a regulatory flexibility analysis under
the RFA is not required for this
rulemaking. While many longshore
employers and a handful of insurance
carriers may be small entities within the
meaning of the RFA, see generally 77 FR
19471-72 (March 30, 2012), this
proposed rule, if adopted as a final rule,
will not have a significant economic
impact on them. The procedures related
to penalties generally simply provide
additional structure and consistency to
the assessment of penalties. While 33
U.S.C. 914(g) does not allow any
discretion on the part of the agency,
OWCP will take small entity status into
account as a mitigating factor for

penalties assessed under 33 U.S.C.
930(e). See 5 U.S.C. 601 note § 223(b)
(limiting the mitigation provisions in
section 223 of the Small Business
Regulatory Enforcement Fairness Act to
be subject to “the requirements or
limitations of other statutes.””) See
proposed § 702.208(c)(6).

The Department therefore certifies
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities.
Thus, an initial regulatory flexibility
analysis is not required. The
Department, however, invites comments
from members of the public who believe
the proposed rule would have a
significant economic impact on a
substantial number of small longshore
employers or insurers. The Department
has provided the Chief Counsel for
Advocacy of the Small Business
Administration with a copy of this
certification. See 5 U.S.C. 605(b).

X. Executive Order 13132 (Federalism)

The Department has reviewed this
proposed rule in accordance with
Executive Order 13132 regarding
federalism and has determined that it
does not have “federalism
implications.” The proposed rule will
not “have substantial direct effects on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government” if promulgated as
a final rule.

List of Subjects in 20 CFR Part 702

Administrative practice and
procedure, Claims, Longshore and
harbor workers, Workers’ compensation.

For the reasons set forth in the
preamble, the Department of Labor
proposes to amend 20 CFR part 702 as
follows:

PART 702—ADMINISTRATION AND
PROCEDURE

m 1. The authority citation for part 702
continues to read as follows:

Authority: 5 U.S.C. 301, and 8171 et seq.;
33 U.S.C. 901 et seq.; 42 U.S.C. 1651 et seq.;
43 U.S.C. 1333; 28 U.S.C. 2461 note (Federal
Civil Penalties Inflation Adjustment Act of
1990); Pub. L. 114-74 at sec. 701;
Reorganization Plan No. 6 of 1950, 15 FR
3174, 64 Stat. 1263; Secretary’s Order 10—
2009, 74 FR 58834.

m 2. Revise § 702.204 to read as follows:

§ 702.204 Employer’s report; penalty for
failure to furnish and or falsifying.

(a) Any employer, insurance carrier,
or self-insured employer who
knowingly and willfully fails or refuses
to send any report required by

§ 702.201, or who knowingly or
willfully makes a false statement or
misrepresentation in any report, shall be
subject to a civil penalty not to exceed
$28,304 for each such failure, refusal,
false statement, or misrepresentation for
which penalties are assessed after
January 15, 2023.

(1) An entity knowingly fails or
refuses to send a report required by
§702.201 when it has actual knowledge,
or reasonably should have known, of the
employee’s injury or death, that the
injury or death is likely covered by the
Act, that a report is required, and that
a report was not timely filed.

(2) An entity willfully fails or refuses
to send a report required by § 702.201
when it intentionally disregards the
reporting requirement or is plainly
indifferent to the reporting requirement.

(3) An entity knowingly makes a false
statement or misrepresentation in any
report required by § 702.201 when it has
actual knowledge, or reasonably should
have known, that information it
provides in the report is untrue,
incomplete, or misleading.

(4) An entity willfully makes a false
statement or misrepresentation in any
report required by § 702.201 when it
intentionally disregards or exhibits
plain indifference to the truth.

(5) Proof of a false statement or
misrepresentation made either
knowingly or willfully in a report
required by § 702.201 is sufficient to
warrant imposition of a penalty under
this section.

(b) In determining the penalty amount
under paragraph (a) of this section, the
number of penalties, if any, that have
been assessed against the employer,
insurance carrier, self-insured employer,
or self-insured employer group in the
two years preceding the most recent
reporting violation will be considered.
The baseline penalty will be in
accordance with the following table and
rounded up to the next dollar.

TABLE 1 TO PARAGRAPH (b)

Baseline
(unadjusted)
Number of violations F;Jeenrgg%tgz ea
of statutory
maximum
First missing/falsified report: 5
Second missing/falsified re-

port: 10
Third missing/falsified report: 20
Fourth missing/falsified re-

POIt: e 40
Fifth missing/falsified report: 80
Sixth (and above) missing/

falsified report: .................. 100

m 3. Add § 702.206 to read as follows:
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§702.206 Notice of failure to timely submit
accurate report.

(a) When OWCP receives information
that indicates an injury or death has
occurred on a particular date but has not
received a first report of injury or death
as required by § 702.201, the District
Director will send a notice to the
employer that:

(1) Describes the evidence that
indicates a covered injury or death
occurred on a particular date;

(2) Notifies the employer of its
responsibility to file a report within 10
days of that date;

(3) Requests an explanation for the
failure to file a report within the
required time limit;

(4) Notifies the employer that it may
be subject to a penalty if its failure to
timely submit a report is knowing and
willful; and

(5) Instructs the employer that it must
file the required report no later than ten
days after receipt of the notice.

(b) If the employer does not file the
required report within ten days of
receipt of the notice described in
paragraph (a) of this section, the District
Director will send a second notice to the
employer that:

(1) Notifies the employer that its
failure to file the required report after
receipt of the notice described in
paragraph (a) of this section constitutes
evidence that its failure to timely submit
a report is knowing and willful;

(2) Requests an explanation for the
failure to file a report within the
required time limit and reasons why the
full penalty amount should not be
assessed against the employer,
including documentation supporting
any mitigating factors claimed under
§702.208(c); and

(3) Instructs the employer that its
response should be filed within 30 days
of receipt of the notice.

(c) When OWCP receives a report
filed more than ten days from the date
of an employee’s injury or death or the
date an employer has knowledge of an
employee’s injury or death, and the
District Director has not already sent a
notice under paragraph (a) of this
section, the District Director may notify
the employer of its responsibility to file
a report within ten days of that date. If
the District Director preliminarily
determines the failure to timely file was
knowing and willful, this notice will
also request an explanation for the
failure to file a report within the
required time limit and request the
employer’s reasons why the full penalty
amount should not be assessed against
the employer, including documentation
supporting any mitigating factors
claimed under § 702.208(c), and instruct

the employer that its response should be
filed within 30 days of receipt of the
notice.

(d) When OWCP receives a report
required by §702.201 containing a false
statement or misrepresentation, the
District Director will send a notice to
the employer that

(1) Describes the evidence that
indicates the report contains a false
statement or misrepresentation;

(2) Notifies the employer that it may
be subject to a penalty if the false
statement or misrepresentation was
made knowingly or willfully;

(3) Requests an explanation for the
false statement or misrepresentation and
reasons why the full penalty amount
should not be assessed against the
employer; and

(4) Instructs the employer that its
response should be filed within 30 days
of the date of the letter.

m 4. Add § 702.207 to read as follows:

§702.207 Consideration of response;
notice of proposed penalty.

(a) The District Director will consider
the employer’s responses, if any, to the
notices described in § 702.206, as well
as any other information the District
Director has about the injury or the
respondent, to determine whether the
failure, refusal, false statement, or
misrepresentation was knowing or
willful as set forth in § 702.204.

(b) If the District Director determines
that the failure to file a timely report
was knowing and willful, or the false
statement or misrepresentation in such
a report was knowing or willful, the
District Director will issue a notice of
proposed penalty. The Director has the
authority and responsibility for
assessing a penalty using the procedures
set forth at subpart I of this part.

m 5. Add § 702.208 to read as follows:

§702.208 Special considerations in setting
penalty amounts.

(a) In proposing and setting penalty
amounts, the District Director and
Director may, consistent with the
maximum penalty set forth in § 702.204,
consider aggravating and mitigating
factors.

(b) The Director may consider the
following aggravating factors in
determining whether to increase the
proposed penalty amount:

(1) Extent of delay in filing the report;

(2) Attempts to conceal the injury or
death;

(3) Failure to timely pay
compensation due the claimant;

(4) Failure to submit information
sufficient to determine whether the
correct compensation has been paid;

(5) Any prior settlements of penalties
assessed by the Director;

(6) Any outstanding proposed
penalties assessed against the entity;

(7) Any prior penalties assessed
against an entity’s parent company or
subsidiary; and

(8) Any other factors relevant to the
respondent’s conduct with respect to
the contents of the report.

(c) The Director may consider the
following mitigating factors in
determining whether to reduce the
proposed penalty amount:

(1) Bringing the failure to comply
with the Act or regulations to the
District Director’s attention;

(2) Full payment of the correct
amount of compensation to the
claimant;

(3) Timely compliance with the
District Director’s requests once failure
to comply with the Act or regulations
was brought to their attention;

(4) History of compliance with the Act
and the regulations of this subchapter;

(5) A mass casualty event preventing
the timely filing in all related cases;

(6) Whether the respondent is a
“small entity’”” within the meaning of
the Regulatory Flexibility Act, 5 U.S.C.
601(6); and

(7) Any other relevant factors.

m 6. Revise the section heading of
§ 702.233 to read as follows:

§ 702.233 Additional compensation for
failure to pay without an award.

m 7. Revise § 702.236 to read as follows:

§ 702.236 Penalty for failure to report
termination of payments.

Any employer failing to notify the
District Director that the final payment
of compensation has been made as
required by § 702.235 shall be assessed
a civil penalty in the amount of $345 for
any violation for which penalties are
assessed after January 15, 2023. The
Director has the authority and
responsibility for assessing this penalty
using the procedures set forth at subpart
I of this part.

m 8. Revise § 702.274 to read as follows:

§702.274 Employer’s refusal to pay
penalty.

In the event the employer refuses to
pay the penalty assessed after it
becomes final as set forth in subpart I of
this part, the District Director shall refer
the complete administrative file to the
Deputy Director for Longshore Claims,
Division of Federal Employees’,
Longshore and Harbor Workers’
Compensation, for subsequent
transmittal to the Associate Solicitor for
Black Lung and Longshore Legal
Services, with the request that
appropriate legal action be taken to
recover the penalty.

m 8. Add subpart I to read as follows:
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Subpart I—Procedures for Civil Money

Penalties

Sec.

702.901 Scope of this subpart.

702.902 Definitions.

702.903 Notice of proposed penalty;
response; consequences of no response.

702.904 Preliminary decision on notice of
proposed penalty after timely response.

702.905 Director’s penalty order; request for
hearing.

702.906 Referral to the Office of
Administrative Law Judges.

702.907 Decision and order of
Administrative Law Judge.

702.908 Review by the Secretary.

702.909 Discretionary review.

702.910 Final decision of the Secretary.

702.911 Settlement of penalty.

702.912 Gollection and recovery of penalty.

§ 702.901 Scope of this subpart.

These procedures apply to the
proposal, assessment, and adjudication
of the civil money penalties prescribed
by § 702.204 or § 702.236.

§ 702.902 Definitions.

In addition to the definitions
provided in §§ 701.301 and 701.302, the
following definition applies to this
subpart:

Respondent means the employer,
insurance carrier, or self-insured
employer against whom the District
Director is seeking to assess a civil
penalty.

§ 702.903 Notice of proposed penalty;
response; consequences of no response.

(a) The District Director will serve a
written notice of proposed penalty
through an electronic method
authorized by OWCP or by trackable
delivery method on each respondent
against whom they are considering
assessing a penalty. Where service is not
accepted by a respondent, the notice
will be deemed received by the
respondent on the attempted date of
delivery.

(b) The notice must set forth the—

(1) Facts giving rise to the proposed
penalty;

(2) Statutory and regulatory basis for
the proposed penalty;

(3) Amount of the proposed penalty,
including an explanation for the amount
proposed;

(4) Instructions for including
documentation in the response, as set
forth in paragraph (d) of this section;
and

(5) Consequences of failing to timely
respond to the notice as set forth in
paragraph (e) of this section.

(c) The respondent must respond
within 30 days of receipt of the notice.
The response may include—

(1) Any explanation for why the full
proposed penalty amount should not be
assessed; and

(2) Documentation relevant to the
factual basis for the penalty, including
any mitigating factors under § 702.208.

(d) If the respondent does not respond
within 30 days of receipt of the notice,
the District Director will submit the
notice of proposed penalty to the
Director as a preliminary decision.

§ 702.904 Preliminary decision on notice
of proposed penalty after timely response.
If the respondent files a timely
response to the notice described in
§ 702.903, the District Director will
review the facts and any argument
presented in the response, revise the
proposed penalty amount, if warranted,
and submit the revised notice of
proposed penalty to the Director as a
preliminary decision.

§ 702.905 Director’s penalty order; request
for hearing.

(a) The Director will consider the
District Director’s preliminary decision
and issue a Director’s penalty order no
more than 30 days after receipt of the
District Director’s preliminary decision.
The Director’s penalty order must—

(1) Include a statement of the reasons
for the assessment, including an
evaluation of any mitigating or
aggravating factors considered, and the
amount of the penalty;

(2) Set forth the respondent’s right to
request a hearing on the Director’s
penalty order and the method for doing
so; and

(3) Set forth the consequences of
failing to timely request a hearing as set
forth in paragraph (d) of this section.

(b) The respondent has 15 days from
receipt of the Director’s penalty order to
request a hearing before an
Administrative Law Judge by filing a
request for hearing with the District
Director. The request must—

(1) Be typewritten or legibly written;

(2) State the specific determinations
in the Director’s penalty order with
which the respondent disagrees;

(3) Be signed and dated by the
respondent making the request or by the
respondent’s authorized representative;

(4) State both the physical mailing
address and electronic mailing address
for the respondent and the authorized
representative for receipt of further
communications.

(c) A timely hearing request will
operate to stay collection of the penalty
until final resolution of the penalty is
reached by the Administrative Law
Judge or the Secretary, as appropriate.

(d) If the respondent does not request
a hearing within 15 days of receipt of
the Director’s penalty order, the
assessment and amount of the penalty
set forth in the Director’s penalty order

will be deemed a final decision of the
Secretary.

§ 702.906 Referral to the Office of
Administrative Law Judges.

(a) When the District Director receives
a request for hearing in response to a
Director’s penalty order issued under
§ 702.905, the District Director will
notify the Chief Administrative Law
Judge, who will assign an
Administrative Law Judge to the case.
The District Director will also forward
to the Office of Administrative Law
Judges the following documentation,
which will be considered the
administrative record:

(1) The District Director’s notice of
proposed penalty and preliminary
decision issued under §§ 702.903 and
702.904;

(2) The documentation upon which
the District Director relied in issuing the
notice of proposed penalty and
preliminary decision;

(3) All written responses and
documentation filed by the respondent
with the District Director;

(4) The Director’s penalty order;

(5) The documentation upon which
the Director relied in issuing the penalty
order; and

(6) The respondent’s request for
hearing.

(b) Except as otherwise provided in
this subpart, the Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative Law
Judges at 29 CFR part 18 will apply to
hearings under this subpart.

§ 702.907 Decision and order of
Administrative Law Judge.

(a) In reviewing the Director’s penalty
order, the Administrative Law Judge
must limit their determinations to:

(1) Whether the respondent has
violated the sections of the Act and
regulations under which the penalty
was assessed;

(2) The appropriateness of the penalty
assessed as set forth in §§ 702.204,
702.236, 702.271, and 702.903(c)(2).

(b) Documentation not presented to
the District Director may not be
admitted in any further proceedings
before an Administrative Law Judge
unless the Administrative Law Judge
finds that the failure to submit the
documentation to the District Director
should be excused due to extraordinary
circumstances.

(c) The decision of the Administrative
Law Judge must include a statement of
findings and conclusions, with reasons
and bases therefor, instructions for filing
a motion for reconsideration with the
Administrative Law Judge, and
instructions for filing a petition for
review with the Secretary.
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(d) On the date of issuance, the
Administrative Law Judge must deliver
a copy of the decision and order on the
District Director for service on the
parties.

(e) Any party may ask the
Administrative Law Judge to reconsider
their decision by filing a motion within
30 days of the date the District Director
serves the decision. A timely motion for
reconsideration will suspend the
running of the time for any party to file
a petition for review under § 702.908
until the date the motion for
reconsideration is denied or 30 days
after a new decision is issued.

(f) If no party files a motion for
reconsideration or petition for review
within 30 days of the date the District
Director serves the Administrative Law
Judge’s decision, or if any such motions
or petitions are denied, the decision will
be deemed a final decision of the
Secretary.

(g) At the conclusion of all hearing
proceedings, the Administrative Law
Judge will forward the complete hearing
record to the District Director who
referred the matter for hearing, who will
retain custody of the record.

§ 702.908 Review by the Secretary.

(a) Any party aggrieved by the
decision of the Administrative Law
Judge may petition the Secretary for
review of the decision by filing a
petition within 30 days of the date on
which the District Director serves the
decision. Copies of the petition must be
served on all parties and on the Chief
Administrative Law Judge.

(b) If any party files a timely motion
for reconsideration under § 702.907(e),
any petition for review filed before
service of a decision on reconsideration,
whether filed prior to or subsequent to
the filing of a timely motion for
reconsideration, will be dismissed
without prejudice as premature. The 30-
day time limit for filing a petition for
review by any party will begin upon
service of a decision on reconsideration.

(c) The petition for review must—

(1) Be typewritten or legibly written;

(2) State the specific determinations
in the Administrative Law Judge’s
decision with which the party disagrees;

(3) Be signed and dated by the party
or the party’s authorized representative;
and

(4) Include attached copies of the
Administrative Law Judge’s decision
and any other documents admitted into
the record by the Administrative Law
Judge that would assist the Secretary in
determining whether review is
warranted.

(d) All documents submitted to the
Secretary, including a petition for

review, must be filed with the Secretary
of Labor, U.S. Department of Labor, 200
Constitution Ave. NW, Washington, DC
20210, in the manner specified in the
Administrative Law Judge’s decision
and order. Documents are not
considered filed with the Secretary until
actually received.

§ 702.909 Discretionary review.

(a) Following receipt of a timely
petition for review, the Secretary will
determine whether the Administrative
Law Judge’s decision warrants review.
This determination is solely within the
Secretary’s discretion. The Secretary
will send written notice of their
determination to all parties.

(1) If the Secretary does not notify the
parties within 30 days of the petition for
review’s filing that they will review the
decision, the Administrative Law
Judge’s decision will be considered the
final decision of the agency at the
expiration of that 30 days.

(2) If the Secretary decides to review
the decision, the Secretary will notify
the parties within 30 days of the
petition for review’s filing of the issue
or issues to be reviewed and set a
schedule for the parties to submit
written argument in whatever form the
Secretary deems appropriate.

(b) If the Secretary decides to review
the decision, the District Director must
forward the administrative record
compiled before the Administrative Law
Judge to the Secretary.

§702.910 Final decision of the Secretary.

The Secretary’s review is limited to
the hearing record. The findings of fact
in the decision under review shall be
conclusive if supported by substantial
evidence in the record as a whole. The
Secretary’s review of conclusions of law
will be de novo. Upon review of the
decision, the Secretary may affirm,
reverse, modify, or vacate the decision,
and may remand the case to the Office
of Administrative Law Judges for further
proceedings. The Secretary’s final
decision must be served upon all parties
and the Chief Administrative Law
Judge.

§702.911 Settlement of penalty.

At any time during proceedings under
this subpart, the Director or District
Director and the respondent may enter
into a settlement of any proposed or
assessed penalties. Upon settlement, the
District Director or Director will
transmit a copy of the settlement
agreement to the Deputy Director for
Longshore Claims. Any settlement
agreement under this subpart may be
considered as an aggravating factor
under any future proceedings under this

subpart. Penalties agreed upon in
settlement agreements may be collected
and recovered pursuant to § 702.912.

§702.912 Collection and recovery of
penalty.

(a) When the determination of the
amount of the penalty becomes final
(see §§905(d), 907(f), 909(a)(1), 910,
911), the penalty is immediately due
and payable to the U.S. Department of
Labor on behalf of the special fund
described in section 44 of the Act, 33
U.S.C. 944. The respondent will
promptly remit the final penalty
imposed to the Secretary of Labor by
either check or automated clearinghouse
(ACH).

(b) If such remittance is not received
within 30 days after it becomes due and
payable, it may be recovered in a civil
action brought by the Secretary in any
court of competent jurisdiction, in
which litigation the Secretary will be
represented by the Solicitor of Labor.

Signed at Washington, DC, this 5th day of
September 2023.

Christopher Godfrey,

Director, Office of Workers’ Compensation
Programs.

[FR Doc. 2023-19422 Filed 9-11-23; 8:45 am]
BILLING CODE 4510-CR-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Parts 140 and 146

46 CFR Parts 4 and 109
[Docket No. USCG-2013-1057]
RIN 1625-AB99

Marine Casualty Reporting on the
Outer Continental Shelf

AGENCY: Coast Guard, DHS.

ACTION: Supplemental notice of
proposed rulemaking; extension of
comment period.

SUMMARY: The Coast Guard is extending
the comment period for the
supplemental notice of proposed
rulemaking, “Marine Casualty Reporting
on the Outer Continental Shelf,”
published June 14, 2023, that seeks
comments on proposed changes to
reporting criteria for certain casualties
on the outer continental shelf (OCS) and
a proposed increase to property damage
dollar threshold that triggers a casualty
report for fixed facilities on the OCS.
We are extending the comment period
an additional 60 days to allow the
public more time to comment. The
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comment period is now open through
November 13, 2023.

DATES: The comment period for the
supplemental notice of proposed
rulemaking published June 14, 2023, (88
FR 38765) is extended. Comments and
related material must be received by the
Coast Guard on or before November 13,
2023.

ADDRESSES: You may submit comments
identified by docket number USCG—
2013-1057 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: For
information about this document call or
email LCDR Laura Fitzpatrick, Office of
Investigations and Casualty Analysis
(CG-INV), Coast Guard; telephone 202—
372—-1032, email Laura.M.Fitzpatrick@
uscg.mil.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

The Coast Guard views public
participation as essential to effective
rulemaking, and will consider all
comments and material received during
the comment period. Your comment can
help shape the outcome of this
rulemaking. If you submit a comment,
please include the docket number for
this rulemaking, indicate the specific
section of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at
www.regulations.gov. If you cannot
submit your material by using
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this proposed rule
for alternate instructions. We review all
comments received, but we will only
post comments that address the topic of
the proposed rule. We may choose not
to post off-topic, inappropriate, or
duplicate comments that we receive.

We accept anonymous comments. All
comments we post to https://
www.regulations.gov will include any
personal information you have
provided. For more about privacy and
submissions in response to this
document, see the Department of
Homeland Security’s eRulemaking
System of Records notice (85 FR 14226,
March 11, 2020).

Background and Discussion

The Coast Guard issued a
supplemental notice of proposed
rulemaking (SNPRM) entitled “Marine
Casualty Reporting on the Outer
Continental Shelf,” on June 14, 2023 (88
FR 38765). In it we propose changing
the reporting criteria for changing the
reporting criteria for certain casualties
that occur on foreign floating outer
continental shelf (OCS) facilities (FOFs),
mobile offshore drilling units (MODUs),
and vessels engaged in OCS activities.
In addition, the SNPRM proposes to
raise the property damage dollar
threshold that triggers a casualty report
from $25,000 to $75,000 for fixed
facilities on the OCS because the
original regulation setting the property
damage threshold amount was issued in
the 1980s and has not since been
updated. This SNPRM would update
Coast Guard regulations to keep up with
technology, improve awareness of
accident trends on the OCS, improve
safety on the OCS, and reduce the
regulatory burden on operators of fixed
OCS platforms.

We set a 90-day comment period for
the SNRPM and received several
requests to extend the comment period.
The requesters cited need for additional
time to provide constructive responses
to the SNRPM and a lack of awareness
about the SNPRM among members of
the affected industry as reasons for the
requested extension.

In response to this request, we
decided to extend the public comment
period by 60 days. The comment period
is now open through November 13,
2023.

Dated: September 8, 2023.
W.R. Arguin,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Prevention Policy.

[FR Doc. 2023—-19811 Filed 9-11-23; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP—2023-0254; FRL~11283-01—
OCSPP]

RIN 2070-ZA16

Pesticide Tolerances; Implementing
Registration Review Decisions for
Certain Pesticides (FY23Q4)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
implement several tolerance actions

under the Federal Food, Drug, and
Cosmetic Act (FFDCA) that the Agency
determined were necessary or
appropriate during the registration
review conducted under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). During registration review,
EPA reviews all aspects of a pesticide
case, including existing tolerances, to
ensure that the pesticide continues to
meet the standard for registration under
FIFRA. The tolerance actions and
pesticide active ingredients addressed
in this rulemaking are identified in Unit
I.B. and discussed in detail in Unit III.
of this document.

DATES: Comments must be received on
or before November 13, 2023.
ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2023-0254,
through the Federal eRulemaking Portal
at: https://www.regulations.gov. Follow
the online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Additional
instructions on commenting or visiting
the docket, along with more information
about dockets generally, is available at
https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Robert Little, Pesticide Re-Evaluation
Division (7508M), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; telephone
number: (202) 566—2234; email address:
little.robert@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. What action is the Agency taking?

EPA is proposing several tolerance
actions that the Agency previously
determined were necessary or
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appropriate during registration review
for the following pesticide active
ingredients: chlorsulfuron,
primisulfuron-methyl, triasulfuron,
halosulfuron-methyl, sulfosulfuron,
iodosulfuron-methyl-sodium,
trifloxysulfuron-sodium, and
mesosulfuron-methyl. The proposed
tolerance actions for each pesticide
active ingredient are described in Unit
III. and may include but are not limited
to the following types of actions:

¢ Revising tolerance expressions;

¢ Modifying commodity definitions;

e Updating crop groups;

e Removing expired tolerances;

¢ Revoking tolerances that are no
longer needed; and

e Harmonizing tolerances with Codex
Maximum Residue Levels (MRLs).

Although they may not have been
identified in the registration review of a
particular pesticide, this rule also
includes proposals to reflect the
Agency’s 2019 adoption of the
Organization of Economic Cooperation
and Development (OECD) Rounding
Class Practice. Where applicable, these
adjustments are proposed for specific
pesticides as reflected in the proposed
regulatory text section.

C. What is EPA’s authority for taking
this action?

Pursuant to its authority under the
Federal Food, Drug and Cosmetic Act
(FFDCA), 21 U.S.C. 346a, EPA is
proposing the tolerance actions in this
rulemaking that the Agency previously
determined were necessary or
appropriate during the registration
review conducted under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), 7 U.S.C. 136 et seq.

FFDCA section 408(b) authorizes EPA
to establish a tolerance, if the Agency
determines that a tolerance is safe;
FFDCA section 408(c) authorizes EPA to
establish an exemption from the
requirement of a tolerance if the Agency
determines that the exemption is safe.
See 21 U.S.C. 346a(b) and (c). If EPA
determines that a tolerance or
exemption is not safe, EPA must modify
or revoke that tolerance or exemption.
The FFDCA defines ‘“‘safe”” to mean that
“there is a reasonable certainty that no
harm will result from aggregate
exposure to the pesticide chemical
residue, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information.” 21 U.S.C.
346a(b)(2)(A)(ii), (c)(2)(A)(i). This
includes exposure through drinking
water and in residential settings but
does not include occupational exposure.
FFDCA section 408(b)(2)(C) requires
EPA to give special consideration to the

exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue[s.]” 21
U.S.C. 346a(b)(2)(C). In addition,
FFDCA section 408(b)(2)(D) contains
several factors EPA must consider when
making determinations about
establishing, modifying, or revoking
tolerances. 21 U.S.C. 346a(b)(2)(D).
FFDCA section 408(c)(2)(B) requires that
EPA, when making determinations
about exemptions, to take into account,
among other things, the considerations
set forth in FFDCA section 408(b)(2)(C)
and (D). 21 U.S.C. 346a(c)(2)(B).

FFDCA section 408(e), 21 U.S.C.
346a(e), authorizes EPA to establish,
modify, or revoke tolerances or
exemptions from the requirement of a
tolerance on its own initiative. Prior to
issuing the final regulation, FFDCA
section 408(e)(2) requires EPA to issue
a notice of proposed rulemaking for a
60-day public comment period, unless
the Administrator for good cause finds
that it would be in the public interest to
have a shorter period and states the
reasons in the rulemaking.

Furthermore, when establishing
tolerances or exemptions from the
requirement of a tolerance, FFDCA
sections 408(b)(3) and (c)(3) require that
there be a practical method for detecting
and measuring pesticide chemical
residue levels in or on food, unless in
the case of exemptions, EPA determines
that such method is not needed and
states the reasons therefor in the
rulemaking. 21 U.S.C. 346a(b) and (c).

Under FIFRA section 3(g), 7 U.S.C.
136a(g), EPA is required to periodically
review all registered pesticides and
determine if those pesticides continue
to meet the standard for registration
under FIFRA. See also 40 CFR
155.40(a). Consistent with its
obligations under FIFRA section 3(g)
and FFDCA section 408, EPA has
reviewed the available scientific data
and other relevant information and
determined it is appropriate to take the
tolerance actions being proposed in this
rulemaking.

D. What can I do if I want the Agency
to maintain a tolerance that the Agency
proposes to revoke?

This proposed rule provides a 60-day
public comment period that allows any
person to state an interest in retaining
a tolerance proposed for revocation. If
EPA receives such a comment within
the 60-day period, EPA will not proceed
to revoke the tolerance immediately.
However, EPA will take steps to ensure

the submission of any needed
supporting data and will issue an order
in the Federal Register under FFDCA
section 408(f), if needed. The order
would specify data needed and the
timeframes for submission of the data
and would require that within 90 days
some person or persons notify EPA that
they will submit the data. If the data are
not submitted as required in the order,
EPA will take appropriate action under
FFDCA.

After considering comments that are
received in response to this proposed
rule, EPA will issue a final rule. At the
time of the final rule, you may file an
objection or request a hearing on the
action taken in the final rule. If you fail
to file an objection to the final rule
within the time period specified in the
final rule, you will have waived the
right to raise any issues resolved in the
final rule. After the filing deadline
specified in the final rule, issues
resolved in the final rule cannot be
raised again in any subsequent
proceedings.

E. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through https://
www.regulations.gov or email. If you
wish to include CBI in your comment,
please follow the applicable instructions
at https://www.epa.gov/dockets/
commenting-epa-dockets#rules and
clearly mark the part or all of the
information that you claim to be CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
https://www.regulations.gov/faq.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies.

II. Background
A. What is a tolerance?

A “tolerance” represents the
maximum level for residues of pesticide
chemicals legally allowed in or on food,
which includes raw agricultural
commodities and processed foods and
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feed for animals. Under the FFDCA,
residues of a pesticide chemical that are
not covered by a tolerance or exemption
from the requirement of a tolerance are
considered unsafe. See 21 U.S.C.
346a(a)(1). Foods containing unsafe
residues are deemed adulterated and
may not be distributed in interstate
commerce. See 21 U.S.C. 331(a),
342(a)(2)(B). Consequently, for a food-
use pesticide (i.e., a pesticide use that is
likely to result in residues in or on food)
to be sold and distributed, the pesticide
must not only have appropriate
tolerances or exemptions under the
FFDCA, but also must be registered
under FIFRA, 7 U.S.C. 136 et seq. Food-
use pesticides not registered in the
United States must have tolerances or
exemptions in order for commodities
treated with those pesticides to be
imported into the United States. For
additional information about tolerances,
go to https://www.epa.gov/pesticide-
tolerances/about-pesticide-tolerances.

B. Why does EPA consider international
residue limits?

When establishing a tolerance for
residues of a pesticide, EPA must
determine whether the Codex
Alimentarius Commission (Codex) has
established a Maximum Residue Limit
(MRL) for that pesticide. See 21 U.S.C.
346a(b)(4). As part of registration
review, EPA determines whether
international tolerances or MRLs exist
for commodities and chemicals for
which U.S. tolerances have been
established. Where appropriate, EPA’s
intention is to harmonize U.S.
tolerances with those international
MRLs to facilitate trade. EPA’s effort to
harmonize with Codex MRLs is
summarized in the tolerance
reassessment section of the individual
human health risk assessments that
support the pesticide registration
review.

C. What is pesticide registration review?

EPA periodically reviews existing
registered pesticides to ensure they can
continue to be used without
unreasonable adverse effects on human
health or the environment. The
registration review program is intended
to make sure that, as the ability to assess
risk evolves and as policies and
practices change, all registered
pesticides continue to meet the FIFRA
registration standard of no unreasonable
adverse effects. As part of the
registration review of a pesticide, EPA
also evaluates whether existing
tolerances are safe, whether any changes
to existing tolerances are necessary or
appropriate, and whether any new
tolerances are necessary to cover

residues from registered pesticides.
Where appropriate, EPA has included a
safety finding under the FFDCA for the
proposed tolerance action for the
pesticide, which is discussed in detail
in the human health risk assessments
conducted to support the registration
review of each specific pesticide active
ingredient or registration review case. In
addition, these proposed tolerance
changes are summarized in both the
Proposed Interim Decision (PID), and in
the Interim Decision (ID) for each
pesticide active ingredient or
registration review case. These
documents can be found in the public
docket that has been opened for each
pesticide, which is available online at
https://www.regulations.gov, using the
docket ID number listed in Unit III. for
each pesticide active ingredient
included in this proposed action.
Additional information about pesticide
registration review is available at
https://www.epa.gov/pesticide-
reevaluation.

III. Proposed Tolerance Actions

EPA is proposing to take the specific
tolerance actions identified in this unit.

A. 40 CFR 180.405; Chlorsulfuron; Case
0631 (Docket ID No. EPA-HQ-OPP-
2012-0878)

1. Proposed Changes to the Current
Tolerances

EPA is proposing to amend the
current tolerances by:

¢ Revising the tolerance expression
for chlorsulfuron to describe more
clearly the scope or coverage of the
tolerances and the method for
measuring compliance. Consistent with
EPA policy, the revised tolerance
expression would clarify that (1) as
provided in FFDCA section 408(a)(3),
the tolerances cover metabolites and
degradates of chlorsulfuron not
specifically mentioned; and (2)
compliance with the specified tolerance
levels is to be determined by measuring
the specific compounds mentioned in
the tolerance expression. The revisions
to the tolerance expression would not
substantively change the tolerances or,
in any way, modify the permissible
level of residues permitted by the
tolerances.

¢ Merging the established tolerances
into a single paragraph for clarity.

¢ Moditying tolerance values or
tolerance levels for ““Grass, forage”’;
“Grass, hay’’; ““Oat, forage”’; and
“Wheat, forage” to reflect current OECD
rounding practices.

2. Safety Finding

During registration review, EPA
assessed the risks from exposure to

chlorsulfuron, taking into consideration
all reliable data on toxicity and
exposure, including for infants and
children. Based on the supporting risk
assessments and registration review
documents, which demonstrate that the
aggregate exposure is below the
Agency'’s level of concern, EPA
concludes there is a reasonable certainty
that no harm will result to the general
population, or specifically to infants
and children, from aggregate exposure
to chlorsulfuron residues. Thus, EPA
has determined that the tolerances for
residues of chlorsulfuron are safe.
Adequate enforcement methodology as
described in the supporting documents
is available to enforce the tolerance
expression. For further detail, see
Chlorsulfuron. Draft Human Health Risk
Assessment in Support of Registration
Review, which can be found in the
docket ID number listed in the heading
of this unit.

B. 40 CFR 180.452; Primisulfuron-
methyl; Case 7220 (Docket ID No. EPA-
HQ-OPP-2011-0844)

1. Proposed Changes to the Current
Tolerances

EPA is proposing to amend the
current tolerances by:

¢ Revising the tolerance expression
for primisulfuron-methyl to describe
more clearly the scope or coverage of
the tolerances and the method for
measuring compliance. Consistent with
EPA policy, the revised tolerance
expression would clarify that (1) as
provided in FFDCA section 408(a)(3),
the tolerance covers metabolites and
degradates of primisulfuron-methyl not
specifically mentioned; and (2)
compliance with the specified tolerance
levels is to be determined by measuring
the specific compounds mentioned in
the tolerance expression. The revisions
to the tolerance expression would not
substantively change the tolerances or,
in any way, modify the permissible
level of residues permitted by the
tolerances.

2. Safety finding

EPA has determined that the
proposed change to the tolerance
expression would not impact EPA’s
previous safety findings for the
established tolerances for
primisulfuron-methyl, because the
change has no substantive effect on the
tolerances or supporting risk
assessments, but rather is merely
intended to clarify the existing tolerance
expression. For further detail, see
Primisulfuron-Methyl. Human Health
Draft Risk Assessment for Registration
Review, which can be found in the
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docket ID number listed in the heading
of this unit.

C. 40 CFR 180.459; Triasulfuron; Case
7221 (Docket ID No. EPA-HQ-OPP-
2012-0115)

1. Proposed Changes to the Current
Tolerances

EPA is proposing to amend the
current tolerances by:

¢ Revising the tolerance expression
for triasulfuron to describe more clearly
the scope or coverage of the tolerances
and the method for measuring
compliance. Consistent with EPA
policy, the revised tolerance expression
would clarify that (1) as provided in
FFDCA section 408(a)(3), the tolerance
covers metabolites and degradates of
triasulfuron not specifically mentioned;
and (2) compliance with the specified
tolerance levels is to be determined by
measuring the specific compounds
mentioned in the tolerance expression.
The revisions to the tolerance
expression would not substantively
change the tolerances or, in any way,
modify the permissible level of residues
permitted by the tolerances.

2. Safety Finding

EPA has determined that the
proposed change to the tolerance
expression would not impact EPA’s
previous safety findings for the
established tolerances for triasulfuron,
because the change has no substantive
effect on the tolerances or supporting
risk assessments, but rather is merely
intended to clarify the existing tolerance
expression. For further detail, see
Triasulfuron. Draft Human Health Risk
Assessment in Support of Registration
Review, which can be found in the
docket ID number listed in the heading
of this unit.

D. 40 CFR 180.479; Halosulfuron-
methyl; Case 7233 (Docket ID No. EPA-
HQ-OPP-2011-0745)

1. Proposed Changes to the Current
Tolerances

EPA is proposing to amend the
current tolerances by:

¢ Modifying the tolerance level for
residues of halosulfuron-methyl in or on
asparagus from 0.8 ppm to 1 ppm to
harmonize with the Canadian MRL.
There are no Codex MRLs for this
pesticide chemical.

e Converting the existing crop group
tolerances for “vegetable, fruiting, group
8” and “nut, tree, crop group 14” to the
updated crop group tolerances for
“vegetable, fruiting, group 810" and
“nut, tree, crop group 14-12,”
respectively. The tolerance levels would
remain the same. 40 CFR 180.40(j) states

that ““[a]t appropriate times, EPA will
amend tolerances for crop groups that
have been superseded by revised crop
groups to conform the pre-existing crop
group to the revised crop group.” EPA
has indicated in updates to its crop
group rulemakings that registration

review is one of those appropriate times.

See, e.g., Tolerance Crop Grouping
Program V (85 FR 70976) (November 6,
2020).

¢ Removing tolerances for residues of
halosulfuron-methyl in or on certain
commodities. Specifically, EPA is
proposing to remove the tolerance for
‘“‘pea and bean, succulent shelled,
subgroup 6” because it is an incorrect
entry; no such crop subgroup exists.
Instead, these commodities are covered
under the established tolerance for “pea
and bean, succulent shelled, subgroup
6B’ at the same tolerance level. In
addition, EPA proposes to remove
tolerances for okra and pistachio as
unnecessary, because they would be
covered by the updated crop group
tolerances for “vegetable, fruiting, group
8-10" and ‘“‘nut, tree, crop group 14—
12,” respectively, at the same tolerance
levels.

2. Safety Finding

During registration review, EPA
assessed the risks from exposure to
halosulfuron-methyl, taking into
consideration all reliable data on
toxicity and exposure, including for
infants and children. Based on the
supporting risk assessments and
registration review documents, which
demonstrate that the aggregate exposure
is below the Agency’s level of concern,
EPA concludes there is a reasonable
certainty that no harm will result to the
general population, or specifically to
infants and children, from aggregate
exposure to halosulfuron-methyl
residues. Thus, EPA has determined
that the tolerances for residues of
halosulfuron-methyl are safe. Adequate
enforcement methodology as described
in the supporting documents is
available to enforce the tolerance
expression. For further detail, see
Halosulfuron-Methyl. Draft Human
Health Risk Assessment for Registration
Review, which can be found in the
docket ID number listed in the heading
of this unit.

E. 40 CFR 180.552; Sulfosulfuron; Case
7247 (Docket ID No. EPA-HQ-OPP-
2011-0434)

1. Proposed Changes to the Current
Tolerances

EPA is proposing to amend the
current tolerances by:

¢ Revising the tolerance expression
for sulfosulfuron to describe more
clearly the scope or coverage of the
tolerances and the method for
measuring compliance. Consistent with
EPA policy, the revised tolerance
expression would clarify that (1) as
provided in FFDCA section 408(a)(3),
the tolerance covers metabolites and
degradates of sulfosulfuron not
specifically mentioned; and (2)
compliance with the specified tolerance
levels is to be determined by measuring
the specific compounds mentioned in
the tolerance expression. The revisions
to the tolerance expression do not
substantively change the tolerances or,
in any way, modify the permissible
level of residues permitted by the
tolerances.

e Removing the tolerances for
residues of sulfosulfuron in or on hog,
meat (0.005 ppm); hog, fat (0.005 ppm);
and hog, meat byproducts (0.05 ppm).
EPA has determined that there is no
reasonable expectation of finite residues
of concern in swine. See 40 CFR
180.6(a)(3). Moreover, a re-evaluation of
tolerance enforcement methods
determined that the limits of
quantitation for these methods is 0.01

ppm.
2. Safety Finding

During registration review, EPA
assessed the risks from exposure to
sulfosulfuron, taking into consideration
all reliable data on toxicity and
exposure, including for infants and
children. Based on the supporting risk
assessments and registration review
documents, which demonstrate that the
aggregate exposure is below the
Agency’s level of concern, EPA
concludes there is a reasonable certainty
that no harm will result to the general
population, or specifically to infants
and children, from aggregate exposure
to sulfosulfuron residues. Thus, EPA
has determined that the tolerances for
residues of sulfosulfuron are safe.
Adequate enforcement methodology as
described in the supporting documents
is available to enforce the tolerance
expression. For further detail, see
Sulfosulfuron. Draft Human Health Risk
Assessment in Support of Registration
Review, which can be found in the
docket ID number listed in the heading
of this unit.

F. 40 CFR 180.580; Iodosulfuron-methyl-
sodium; Case 7253 (Docket ID No. EPA—
HQ-OPP-2012-0717)

1. Proposed Changes to the Current
Tolerances

EPA is proposing to amend the
current tolerances by:
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¢ Revising the tolerance expression
for iodosulfuron-methyl-sodium to
describe more clearly the scope or
coverage of the tolerances and the
method for measuring compliance.
Consistent with EPA policy, the revised
tolerance expression would clarify that
(1) as provided in FFDCA section
408(a)(3), the tolerance covers
metabolites and degradates of
iodosulfuron-methyl-sodium not
specifically mentioned; and (2) that
compliance with the specified tolerance
levels is to be determined by measuring
the specific compounds mentioned in
the tolerance expression. The revisions
to the tolerance expression do not
substantively change the tolerances or,
in any way, modify the permissible
level of residues permitted by the
tolerances.

2. Safety Finding

EPA has determined that the
proposed change to the tolerance
expression would not impact EPA’s
previous safety findings for the
established tolerances for iodosulfuron-
methyl-sodium, because the change has
no substantive effect on the tolerances
or supporting risk assessments, but
rather is merely intended to clarify the
existing tolerance expression. For
further detail, see Iodosulfuron-Methyl-
Sodium. Draft Human Health Risk
Assessment in Support of Registration
Review, which can be found in the
docket ID number listed in the heading
of this unit.

G. 40 CFR 180.591; Trifloxysulfuron;
Case 7028 (Docket ID No. EPA-HQ-
OPP-2013-0409)

1. Proposed Changes to the Current
Tolerances

EPA is proposing to amend the
current tolerances by:

¢ Revising the tolerance expression
for trifloxysulfuron, resulting from the
application of its sodium salt, to
describe more clearly the scope or
coverage of the tolerances and the
method for measuring compliance.
Consistent with EPA policy, the revised
tolerance expression would clarify that
(1) as provided in FFDCA section
408(a)(3), the tolerance covers
metabolites and degradates of
trifloxysulfuron not specifically
mentioned; and (2) that compliance
with the specified tolerance levels is to
be determined by measuring the specific
compounds mentioned in the tolerance
expression. The revisions to the
tolerance expression do not
substantively change the tolerances or,
in any way, modify the permissible

level of residues permitted by the
tolerances.

¢ Revoking tolerances for residues of
trifloxysulfuron in or on almond (0.02
ppm) and almond hulls (0.01 ppm).
Almonds are no longer included as a
use site on any trifloxysulfuron-sodium
product labels; therefore, the Agency is
proposing to revoke the established
tolerances. In addition, to allow a
reasonable interval for producers in
exporting members of the World Trade
Organization’s (WTQ’s) Sanitary and
Phytosanitary (SPS) Measures
Agreement to adapt to these
requirements in the final rule, EPA is
proposing to amend the existing
tolerances to include an expiration date
that would be six months after the date
of publication of the final rule in the
Federal Register.

2. Safety Finding

During registration review, EPA
assessed the risks from exposure to
trifloxysulfuron-sodium, taking into
consideration all reliable data on
toxicity and exposure, including for
infants and children. Based on the
supporting risk assessments and
registration review documents, which
demonstrate that the aggregate exposure
is below the Agency’s level of concern,
EPA concludes there is a reasonable
certainty that no harm will result to the
general population, or specifically to
infants and children, from aggregate
exposure to trifloxysulfuron-sodium.
Thus, EPA has determined that the
tolerances for residues of
trifloxysulfuron, resulting from the
application of its sodium salt, are safe.
Adequate enforcement methodology as
described in the supporting documents
is available to enforce the tolerance
expression. For further detail, see
Trifloxysulfuron-Sodium. Draft Human
Health Risk Assessment in Support of
Registration Review, which can be
found in the docket ID number listed in
the heading of this unit

H. 40 CFR 180.597; Mesosulfuron-
Methyl; Case 7277 (Docket ID No. EPA-
HQ-OPP-2012-0833)

1. Proposed Changes to the Current
Tolerances

EPA is proposing to amend the
current tolerances by:

e Revising the tolerance expression
for mesosulfuron-methyl to describe
more clearly the scope or coverage of
the tolerances and the method for
measuring compliance. Consistent with
EPA policy, the revised tolerance
expression would clarify that (1) as
provided in FFDCA section 408(a)(3),
the tolerance covers metabolites and

degradates of mesosulfuron-methyl not
specifically mentioned; and (2) that
compliance with the specified tolerance
levels is to be determined by measuring
the specific compounds mentioned in
the tolerance expression. The revisions
to the tolerance expression do not
substantively change the tolerances or,
in any way, modify the permissible
level of residues permitted by the
tolerances.

2. Safety Finding

EPA has determined that the
proposed change to the tolerance
expression would not impact EPA’s
previous safety findings for the
established tolerances for mesosulfuron-
methyl, because the change has no
substantive effect on the tolerances or
supporting risk assessments, but rather
is merely intended to clarify the existing
tolerance expression. For further detail,
see Mesosulfuron-Methyl. Human
Health Draft Risk Assessment for
Registration Review, which can be
found in the docket ID number listed in
heading of this unit.

1V. Proposed Effective Date

EPA is proposing that these tolerance
actions would be effective on the date
of publication of the final rule in the
Federal Register. However, for actions
in the final rule that lower or revoke
existing tolerances, EPA is proposing an
expiration date of six months after the
date of publication of the final rule in
the Federal Register, to allow a
reasonable interval for producers in
exporting members of the World Trade
Organization’s (WTQ’s) Sanitary and
Phytosanitary (SPS) Measures
Agreement to adapt to the requirements.

V. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Orders 12866: Regulatory
Planning and Review and 14094:
Modernizing Regulatory Review

This action is exempt from review
under Executive Order 12866 (58 FR
51735) (October 4, 1993), as amended by
Executive Order 14094 (88 FR 21879)
(April 11, 2023), because it proposes to
establish or modify a pesticide tolerance
or a tolerance exemption under FFDCA
section 408. This exemption also
applies to tolerance revocations for
which extraordinary circumstances do
not exist. As such, this exemption
applies to the tolerance revocations in
this proposed rule because the Agency
knows of no extraordinary
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circumstances that warrant
reconsideration of this exemption for
those proposed tolerance revocations.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA 44 U.S.C. 3501 et seq., because it
does not contain any information
collection activities.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA, 5 U.S.C. 601 et seq. In
making this determination, EPA
concludes that the impact of concern for
this rule is any significant adverse
economic impact on small entities and
that the Agency is certifying that this
rule will not have a significant
economic impact on a substantial
number of small entities because the
rule has no net burden on small entities
subject to the rule. This determination
takes into account an EPA analysis for
tolerance establishments and
modifications that published in the
Federal Register of May 4, 1981 (46 FR
24950) (FRL-1809-5) and for tolerance
revocations on December 17, 1997 (62
FR 66020) (FRL-5753-1).

Additionally, in a 2001 memorandum,
EPA determined that eight conditions
must all be satisfied in order for an
import tolerance or tolerance exemption
revocation to adversely affect a
significant number of small entity
importers, and that there is a negligible
joint probability of all eight conditions
holding simultaneously with respect to
any particular revocation. See
Memorandum from Denise Keehner,
Division Director, Biological and
Economic Analysis Division, Office of
Pesticide Programs, entitled “RFA/
SBREFA Certification for Import
Tolerance Revocation” and dated May
25, 2001, which is available in the
docket.

For the pesticides named in this
proposed rule, EPA concludes that there
is no reasonable expectation that
residues of the pesticides for tolerances
listed in this proposed rule for
revocation will be found on the
commodities discussed in this proposed
rule, and the Agency knows of no
extraordinary circumstances that exist
as to the present proposed rule that
would change EPA’s previous analyses.

Any comments about the Agency’s
determination for this rulemaking
should be submitted to EPA along with
comments on the proposed rule and will
be addressed in the final rule.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255) (August 10,
1999), because it will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175 (65 FR 67249) (November
9, 2000), because it will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
the Indian tribes, or on the distribution
of power and responsibilities between
the Federal government and Indian
tribes.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (62 FR 19885)
(April 23, 1997) directs federal agencies
to include an evaluation of the health
and safety effects of the planned
regulation on children in federal health
and safety standards and explain why
the regulation is preferable to
potentially effective and reasonably
feasible alternatives. This action is not
subject to Executive Order 13045
because it is not a significant regulatory
action under section 3(f)(1) of Executive
Order 12866 (See Unit V.A.), and
because EPA does not believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children.
However, EPA’s Policy on Children’s
Health applies to this action.

This rule proposes tolerance actions
under the FFDCA, which requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue . . .”

(FFDCA 408(b)(2)(C)). Consistent with
FFDCA section 408(b)(2)(D), and the
factors specified therein, EPA has
reviewed the available scientific data
and other relevant information in
support of these proposed tolerance
actions. The Agency’s consideration is
documented in the pesticide specific
registration review decision documents.
See the pesticide specific discussions in
Unit III. and access the chemical
specific registration review documents
in each chemical docket at https://
www.regulations.gov.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 (66 FR 28355) (May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

L. National Technology Transfer
Advancement Act (NTTAA)

This action does not involve technical
standards under the NTTAA section
12(d), 15 U.S.C. 272.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629)
(February 16, 1994) directs federal
agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations (people of color and/or
indigenous peoples) and low-income
populations. As discussed in more
detail in the pesticide specific risk
assessments conducted as part of the
registration review for each pesticide as
identified in Unit III., EPA has
considered the safety risks for the
pesticides subject to this rulemaking
and in the context of the tolerance
actions set out in this rulemaking. EPA
believes that the human health and
environmental conditions that exist
prior to this action do not result in
disproportionate and adverse effects on
people of color, low-income
populations, and/or indigenous peoples.
Furthermore, EPA believes that this
action is not likely to result in new
disproportionate and adverse effects on
people of color, low-income populations
and/or indigenous peoples.
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List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 31, 2023.
Edward Messina,
Director, Office of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, it is proposed that 40 CFR
chapter I be amended as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Amend § 180.405 by revising
paragraph (a)(1) to read as follows:

§180.405 Chlorsulfuron; tolerances for
residues.

(a) General. (1) Tolerances are
established for residues of
chlorsulfuron, including its metabolites
and degradates, in or on the
commodities in table 1 to this paragraph
(a)(1). Compliance with the tolerance
levels specified in table 1 is to be
determined by measuring only
chlorsulfuron (2-chloro-N-[[(4-methoxy-
6-methyl-1,3,5-triazin-2-
yl)amino]carbonyl]benzenesulfonamide)
in or on the commodity.

TABLE 1 TO PARAGRAPH (a)(1)

. Parts per
Commodity miIIiopn
Barley, grain 0.1
Barley, straw 0.5
Cattle, fat ....... 0.3
Cattle, meat 0.3
Cattle, meat byproducts ....... 0.3
Goat, fat ....ccoceeeeeiieeeeee. 0.3
Goat, meat .....ccccoeeveerieennenne 0.3
Goat, meat byproducts ......... 0.3
Grass, forage .......cccceeeeennenne 11
Grass, hay .....cccccevevrieennenne 19
Hog, fat ...oooieiieiiieeee 0.3
Hog, meat .......ccccoeceiiiieene 0.3
Hog, meat byproducts .......... 0.3
Horse, fat ......ccooovveeeeieiiiinnes 0.3
Horse, meat .......cccceeeevnunneen 0.3
Horse, meat byproducts ....... 0.3
MilK e 0.1
Oat, forage .....ccccceeveeeiieennnnne 20
Oat, grain ......ccceeeeveenieennee 0.1
Oat, straw ......cccceeevvericennenne 0.5
Sheep, fat .....ccoocvevieieee 0.3
Sheep, meat ........cccceeveeeene 0.3
Sheep, meat byproducts ...... 0.3
Wheat, forage .......cccoceeeennes 20
Wheat, grain 0.1
Wheat, straw 0.5

* * * * *

m 3. Amend § 180.452 by:
m a. Revising paragraph (a) introductory
text, and
m b. Adding table heading “Table 1 to
Paragraph (a)”.

The revision reads as follows:

§180.452 Primisulfuron-methyl; tolerances
for residues.

(a) General. Tolerances are
established for residues of
primisulfuron-methyl, including its
metabolites and degradates, in or on the
commodities in table 1 to this paragraph
(a). Compliance with the tolerance
levels specified in table 1 is to be
determined by measuring onl
primisulfuron-methyl (methyl 2-[[[[[4,6-
bis(difluoromethoxy)-2-
pyrimidinyl)amino]
carbonyl]amino]sulfonyl]benzoate) in or
on the commodity.

* * * * *

m 4. Amend § 180.459 by:

m a. Revising paragraph (a) introductory
text; and
m b. Adding table heading “Table 1 to
Paragraph (a)”.

The revision reads as follows:

§180.459 Triasulfuron; tolerances for
residues.

(a) General. Tolerances are
established for residues of triasulfuron,
including its metabolites and
degradates, in or on the commodities in
table 1 to this paragraph (a). Compliance
with the tolerance levels specified in
table 1 is to be determined by measuring
only triasulfuron (2-(2-chloroethoxy)-N-
[[(4-methoxy-6-methyl-1,3,5-triazin-2-
yl)amino]carbonyl]benzenesulfonamide)
in or on the commodity.

m 5. Amend § 180.479, paragraph (a) by:
m a. Adding table heading “Table 1 to
Paragraph (a)” in paragraph (a)(1);

m b. In the Table in paragraph (a)(2):

m i. Adding table heading “Table 2 to
Paragraph (a)”’;

m ii. Revising the entry ““Asparagus’’;

m iii. Adding in alphabetical order the
entry “Nut, tree, group 14-12";

m iv. Removing the entries “Okra”’; “Pea
and bean, succulent shelled, subgroup
6", “Pistachio”, and “Vegetable,
fruiting, group 8”’; and

m v. Adding in alphabetical order the
entry ‘“Vegetable, fruiting, group 8-10".

The revisions and additions read as
follows:

§180.479 Halosulfuron-methyl; tolerances
for residues.

(2)* * %

TABLE 2 TO PARAGRAPH (a)

: Parts per
Commodity million
ASParagus .......cccceeeeiireeennnes 1
Nut, tree, group 14-12 ......... 0.05
Vegetable, fruiting, group 8—
T0 e 0.05

* * * * *

m 6. Amend § 180.552 by:
m a. Revising paragraph (a) introductory
text;
m b. Adding the table heading “Table 1
to Paragraph (a)” in paragraph (a)(1);
and
m c. Removing in Table 1 the entries
“Hog, fat”; “Hog, meat”; and “Hog, meat
byproducts”.

The revision reads as follows:

§180.552 Sulfosulfuron; tolerances for
residues.

(a) General. Tolerances are
established for residues of sulfosulfuron
(N-[[(4,6-dimethoxy-2-
pyrimidinyl)amino]carbonyl]-2-
(ethylsulfonyl)imidazol[1,2-a]pyridine-3-
sulfonamide), including its metabolites
and degradates, in or on the
commodities in the table in this
paragraph. Compliance with the
tolerance levels specified in this
paragraph is to be determined by
measuring only those sulfosulfuron
residues convertible to 2-
(ethylsulfonyl)-imidazo[1,2-a]pyridine,
expressed as the stoichiometric

equivalent of sulfosulfuron.
* * * * *

m 7. Amend § 180.580 by:
m a. Revising paragraph (a) introductory
text; and
m b. Adding table heading ‘“Table 1 to
Paragraph (a)” in paragraph (a)(1).

The revision reads as follows:

§180.580 lodosulfuron-Methyl-sodium;
tolerances for residues.

(a) General. Tolerances are
established for residues of the herbicide
iodosulfuron-methyl-sodium, including
its metabolites and degradates, in or on
the commodities listed in the table in
this paragraph. Compliance with the
tolerance levels specified in this
paragraph is to be determined by
measuring only iodosulfuron-methyl-
sodium (methyl 4-iodo-2-[[[[(4-methoxy-
6-methyl-1,3,5-triazin-2- yl)amino]
carbonyl]amino]sulfonyl] benzoate,
sodium salt), calculated as the
stoichiometric equivalent of
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iodosulfuron-methyl-sodium, in or on
the commodity.

* * * * *

m 8. Amend § 180.591 by:

W a. Revising paragraph (a) introductory
text;

m b. Adding table heading ‘“Table 1 to
Paragraph (a)” in paragraph (a)(1);

m c. Revising in Table 1 the entries
“Almond” and “Almond, hulls”’; and
m d. Adding footnote 1 to Table 1.

The revisions and additions read as
follows:

§180.591
residues.

Trifloxysulfuron; tolerances for

(a) General. Tolerances are
established for residues of
trifloxysulfuron, including its
metabolites and degradates, in or on the
commodities in the table in this
paragraph. Compliance with the
tolerance levels specified in this
paragraph is to be determined by
measuring only trifloxysulfuron, N-
[[(4,6-dimethoxy-2-
pyrimidinyl)amino]carbonyll]-3-(2,2,2-
trifluoroethoxy)-2-pyridinesulfonamide.

TABLE 1 TO PARAGRAPH (a)

: Parts per
Commodity million
Almond ™ ... 0.02
Almond, hulls? .............ccueeee. 0.01

1These tolerances expire on [DATE 6
MONTHS AFTER DATE OF PUBLICATION IN
THE Federal Register].

* * * * *

m 9. Amend § 180.597 by:
m a. Revising paragraph (a) introductory
text; and
m b. Adding table heading “Table 1 to
Paragraph (a)” in paragraph (a)(1).

The revision reads as follows:

§180.597 Mesosulfuron-methyl;
tolerances for residues.

(a) General. Tolerances are
established for residues of
mesosulfuron-methyl, including its
metabolites and degradates, in or on the
commodities in the table in this
paragraph. Compliance with the
tolerance levels specified in this
paragraph is to be determined by
measuring only mesosulfuron-methyl,
methyl 2-[[[[(4,6-dimethoxy-2-
pyrimidinyl)amino]carbonyl]
amino]sulfonyl]-4-[[(methylsulfonyl)
aminolmethyllbenzoate.

* * * * *
[FR Doc. 2023-19513 Filed 9-11-23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2023-0069; FRL-10579-07—
OCSPP]

Receipt of a Pesticide Petition Filed for
Residues of Pesticide Chemicals in or
on Various Commodities (July 2023)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petition and
request for comment.

SUMMARY: This document announces the
Agency’s receipt of an initial filing of a
pesticide petition requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.
DATES: Comments must be received on
or before October 12, 2023.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2023-0069,
through the Federal eRulemaking Portal
at https://www.regulations.gov. Follow
the online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Additional
instructions on commenting and visiting
the docket, along with more information
about dockets generally, is available at
https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Madison Le, Biopesticides and Pollution
Prevention Division (BPPD) (7511M),
main telephone number: (202) 566—
1400, email address: BPPDFRNotices@
epa.gov. The mailing address for each
contact person is Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001. As part of
the mailing address, include the contact
person’s name, division, and mail code.
The division to contact is listed at the
end of each application summary.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
https://www.epa.gov/dockets/
commenting-epa-dockets.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the Agency taking?

EPA is announcing receipt of a
pesticide petition filed under section
408 of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 3464,
requesting the establishment or
modification of regulations in 40 CFR
part 180 for residues of pesticide
chemicals in or on various food
commodities. The Agency is taking
public comment on the request before
responding to the petitioner. EPA is not
proposing any particular action at this
time. EPA has determined that the
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pesticide petition described in this
document contains data or information
prescribed in FFDCA section 408(d)(2),
21 U.S.C. 346a(d)(2); however, EPA has
not fully evaluated the sufficiency of the
submitted data at this time or whether
the data supports granting of the
pesticide petition. After considering the
public comments, EPA intends to
evaluate whether and what action may
be warranted. Additional data may be
needed before EPA can make a final
determination on this pesticide petition.

Pursuant to 40 CFR 180.7(f), a
summary of the petition that is the
subject of this document, prepared by
the petitioner, is included in a docket
EPA has created for this rulemaking.
The docket for this petition is available
at https://www.regulations.gov.

As specified in FFDCA section
408(d)(3), 21 U.S.C. 346a(d)(3), EPA is
publishing notice of the petition so that
the public has an opportunity to
comment on this request for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petition may be
obtained through the petition summary
referenced in this unit.

A. Notice of Filing—New Tolerance
Exemptions for Inerts (Except PIPS)

PP IN-11632. EPA-HQ-OPP-2021—
0866. Technology Sciences Group Inc.
(1150 18th Street NW, Suite 475,
Washington, DC 20036) on behalf of
LANXESS Corporation (111 RIDC Park
West Drive, Pittsburgh, PA 15275)
requests to amend an exemption from
the requirements of a tolerance for
residues of tris (2-ethylhexyl) phosphate
(CAS Reg. No. 78—42-2) for use as an
inert ingredient (adjuvant that functions
as a solvent or surfactant) in or on raw
agricultural commodities in 40 CFR
180.1274 by adding its use with
herbicide active ingredients on the
following crops: Cereals (barley, wheat
and corn); soybeans; pulses (dry beans,
peas and lentils); cottonseed (cotton)
and rapeseed (canola). The
concentration of tris (2-ethylhexyl)
phosphate will be limited to 22% by
weight in the final pesticide
formulation, except when used with
active ingredients listed in 40 CFR
180.1274(b). The petitioner believes no
analytical method is needed because it
is not required for an exemption from
the requirement of a tolerance. Contact:
RD.

B. Notice of Filing—New Tolerances for
Non-Inerts

1. PP 1F8976. EPA-HQ-OPP-2022—
0455. UPL Delaware Inc. and UPL NA,
Inc. 630 Freedom Business Center, Suite

402 King of Prussia, PA 19406, requests
to establish a tolerance in 40 CFR part
180 for residues of the fungicide
carboxin in or on crop subgroup 6-22E;
dried shelled bean, except soybean, and
6—22F; pulses, dried shelled pea at .2
parts per million (ppm) and pea, dry,
forage at 0.4 ppm and pea, dry, hay at

2 ppm. The GLC/MSD method and the
Colorimetric Method is used to measure
and evaluate the chemical carboxin.
Contact: RD.

2. PP 3E9048. EPA-HQ-0OPP-2023-
0397. Syngenta Crop Protection, LLC.,
P.O. Box 18300, Greensboro, NC 27419—
8300, requests to establish a tolerance in
40 CFR part 180 for residues of the
fungicide. Mefenoxam in or on palm oil
at .02 ppm. The Link K (2016)
Metalaxyl—Analytical Method
GRMO075.01A for the Determination of
Residues of Metalaxyl and Structurally
Related Metabolites as Common Moiety
2,6-Dimethylaniline (CGA72649) in
Crops with EAG method modifications
is used to measure and evaluate the
chemical mefenoxam. Contact: RD.

3. PP 3F9056. EPA-HQ-0OPP-2023—
0258. Cheminova, A/S, wholly owned
by FMC Corporation, 2929 Walnut
Street, Philadelphia, PA 19104, requests
to establish tolerances in 40 CFR part
180.629 for residues of the fungicide,
flutriafol in or on crop subgroup 1B;
root vegetables (except sugar beet) at 0.3
ppm; crop subgroup 1C; tuberous and
corm vegetables at 0.07 ppm; sugarcane
at 0.3 ppm; and to establish tolerances
for inadvertent or indirect residues of
flutriafol in crop subgroup 3-07A;
onion, bulb at 0.1 ppm; crop subgroup
3—-07B; onion, green at 4 ppm; crop
group 6-22; legume vegetables (except
soybean) at 0.03 ppm; crop subgroup
20A; rapeseed at 0.7 ppm; crop
subgroup 20B; sunflower at 0.015 ppm;
clover, forage at 2 ppm; clover, hay at
3 ppm. The analytical method gas
chromatography (GC) employing mass
selective (MSD) detection and or HPLC/
UPLC employing tandem mass
spectrometric (MS/MS) detection is
used to measure and evaluate the
chemical flutriafol. Contact: RD.

Authority: 21 U.S.C. 346a.
Dated: September 5, 2023.
Delores Barber,

Director, Information Technology and
Resources Management Division, Office of
Program Support.

[FR Doc. 2023-19689 Filed 9-11-23; 8:45 am]

BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 8360
[BLM_WY_FRN_MO4500173295]

Notice of Proposed Supplementary
Rule for Public Lands in Wyoming

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed supplementary rule.

SUMMARY: The Bureau of Land
Management (BLM) is proposing a
supplementary rule to protect natural
resources and provide for public health
and safety. The proposed
supplementary rule would apply to all
public lands and BLM facilities in
Wyoming.

DATES: You should submit your
comments by November 13, 2023.

ADDRESSES: You may submit comments
by the following methods: Mail or hand
deliver to Deborah Sullivan, State Chief
Ranger, BLM Wyoming State Office,
5353 Yellowstone Rd., Cheyenne, WY
82009. You may also submit comments
via email to dsullivan@blm.gov (include
“Proposed Supplementary Rule” in the
subject line).

FOR FURTHER INFORMATION CONTACT:
Deborah Sullivan, State Chief Ranger
(see address listed above), by phone at
(307) 775—-6268, or email at dsullivan@
blm.gov. Individuals in the United
States who are deaf, deafblind, hard of
hearing, or have a speech disability may
dial 711 (TTY, TDD, or TeleBraille) to
access telecommunications relay
services for contacting Ms. Sullivan.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States.

SUPPLEMENTARY INFORMATION:
1. Public Comment Procedures

Written comments on the proposed
supplementary rule should be specific,
be confined to issues pertinent to the
proposed supplementary rule, and
explain the reason for any
recommended change. Where possible,
comments should reference the specific
section or paragraph of the proposed
supplementary rule that the comment is
addressing. The BLM is not obligated to
consider or include in the
Administrative Record for the final
supplementary rule comments the BLM
receives after the close of the comment
period (see DATES) unless they are
postmarked or electronically dated
before the deadline, or comments
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delivered to an address other than one
of the addresses listed above (see
ADDRESSES).

Comments, including names, street
addresses, and other contact
information of respondents, will be
available for public review at the
address listed above, during regular
business hours (7:30 a.m. to 4:30 p.m.,
Monday through Friday, except on
Federal holidays). Before including your
address, phone number, email address,
or other personal identifying
information in your comment, you
should be aware that your entire
comment—including your personal
identifying information—may be made
publicly available at any time. While
you can ask us in your comment to
withhold your personal identifying
information from public review, we
cannot guarantee we will be able to do
so.

II. Background

BLM state offices have issued various
statewide supplementary rules to
protect natural resources and provide
for public health and safety. Individual
BLM field offices have also issued
various supplementary rules for travel
management, protection of natural
resources, and public health and safety.

III. Discussion of the Proposed
Supplementary Rule

This proposed supplementary rule
would apply to all public lands in
Wyoming. Proposed supplementary rule
numbers 1 and 2 address general public
conduct on public lands. Proposed
supplementary rule numbers 3 through
7 address resource damage and public
safety concerns involving the use of
exploding targets, flammable devices,
and target shooting. Proposed
supplementary rule numbers 8 and 9
address the possession or use of alcohol
on public lands. Proposed
supplementary rule number 10
addresses the possession of drug
paraphernalia in violation of state law.
Proposed supplementary rule number
11 requires trailers on public land to
have current registration. Proposed
supplementary rule number 12 adopts
Wyoming Revised Statutes regarding
hunting, fishing, boating, and outfitters.
Proposed supplementary rule number
13 further clarifies existing Federal
regulations found in 43 CFR 9264.1(h)
relating to vehicles, game animals,
boating, and river outfitters.

Proposed supplementary rule number
14 addresses the burning of wood
pallets containing nails or staples on
public land. Campsites in popular areas
on public land are used repeatedly
throughout the spring, summer, and fall.

As use increases, the availability of
firewood decreases, leading more
campers to bring construction debris or
wood pallets with nails or staples in
them to use as firewood. The nails and
staples end up in campfire ash left at the
campsite. In an effort to return
campsites to a more primitive condition,
many campers scatter ashes and rock
rings before leaving their campsite. The
nails or staples end up on the ground
surface, causing flat tires. Proposed
supplementary rule number 14 would
reduce the risk of tire damage from
discarded nails and staples in popular
camping areas.

Proposed supplementary rule
numbers 15 and 16 address impacts to
wild horses from increased visitation,
photography, and tours within their
natural habitat. Wild horses can lose
their wariness of humans due to
acclimation with, close proximity to,
and feeding by humans; this results in
an increased likelihood of injury to a
visitor or to a wild horse.

The proposed supplementary rule is
in conformance with the following
resource management plans (RMPs), as
amended:

¢ Rock Springs RMP (“Green River
RMP”’) (1997)
Newcastle Field Office RMP (2000)
Casper Field Office RMP (2007)
Pinedale Field Office RMP (2008)
Snake River RMP (2004)
Rawlins Field Office RMP (2008)
Kemmerer Field Office RMP (2010)
Lander Field Office RMP (2014)
Buffalo Field Office RMP (2015)
Bighorn Basin RMP—Cody Field
Office (2015)
¢ Bighorn Basin RMP—Worland Field
Office (2015)

IV. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

The proposed supplementary rule is
not a significant regulatory action and is
not subject to review by the Office of
Management and Budget under
Executive Order (E.O.) 12866, as
amended by E.O. 14094. It does not
have an annual effect of $200 million or
more on the economy. It does not
adversely affect, in a material way, the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or Tribal
governments or communities. It does
not create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency. It does
not materially alter the budgetary effects
of entitlements, grants, user fees, loan
programs, or the rights or obligations of
their recipients, nor does it raise novel

legal or policy issues. The proposed
supplementary rule merely establishes
conduct for public use of a limited area
of public lands.

National Environmental Policy Act
(NEPA)

The BLM has found that the proposed
supplementary rule comprises a
category or kind of action that has no
significant individual or cumulative
effect on the quality of the human
environment. See 40 CFR 1508.4; 43
CFR 26.210. Specifically, the
promulgation of the proposed
supplementary rule—which prohibits
violating existing state laws or engaging
in activities that fall within 43 CFR
8365.1-4’s general prohibition on
creating a hazard or nuisance—is an
action that is of an administrative,
financial, legal, technical, or procedural
nature within the meaning of 43 CFR
26.210(i), and none of the extraordinary
circumstances listed at 43 CFR 26.215
are applicable.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980 (RFA), as
amended, 5 U.S.C. 601-612, to ensure
that government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. This proposed supplementary
rule merely establishes conduct for
public use of a limited area of public
lands. Therefore, the BLM has
determined under the RFA that the
proposed supplementary rule would not
have a significant economic impact on
a substantial number of small entities.

Small Business Regulatory Enforcement
Fairness Act

The proposed supplementary rule is
not considered a ‘major rule’ as defined
under 5 U.S.C. 804(2). The proposed
supplementary rule merely establishes
conduct for public use of a limited area
of public lands and does not affect
commercial or business activities of any
kind.

Unfunded Mandates Reform Act

The proposed supplementary rule
will not impose an unfunded mandate
on State, local, or Tribal governments in
the aggregate, or the private sector, of
more than $100 million per year, nor
will it have a significant or unique effect
on small governments. The proposed
supplementary rule will have no effect
on governmental or Tribal entities and
will impose no requirements on any of
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these entities. The proposed
supplementary rule merely establishes
conduct for public use of a limited area
of public lands and does not affect
Tribal, commercial, or business
activities of any kind. Therefore, the
BLM is not required to prepare a
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.).

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights (Takings)

The proposed supplementary rule is
not a government action capable of
interfering with constitutionally
protected property rights. The proposed
supplementary rule does not address
property rights in any form and would
not cause the impairment of
constitutionally protected property
rights. Therefore, the BLM has
determined that the proposed
supplementary rule will not cause a
“taking” of private property or require
further discussion of takings
implications under this Executive order.

Executive Order 13132, Federalism

The proposed supplementary rule
would not have a substantial direct
effect on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
13132, the BLM has determined that
this proposed supplementary rule will
not have sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

Executive Order 12988, Civil Justice
Reform

Under Executive Order 12988, the
BLM has determined that this proposed
supplementary rule will not unduly
burden the judicial system and that it
meets the requirements of sections 3(a)
and 3(b)(2) of Executive Order 12988.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, the BLM has found that this
proposed supplementary rule does not
include policies that have Tribal
implications and would have no bearing
on trust lands, lands for which title is
held in fee status by Indian Tribes, or
U.S. Government-owned lands managed
by the Bureau of Indian Affairs.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed supplementary rule
does not constitute a significant energy
action. This proposed supplementary
rule would not have an adverse effect on
energy supply, production, or
consumption and has no connection
with energy policy.

Executive Order 13352, Facilitation of
Cooperative Conservation

In accordance with Executive Order
13352, the BLM has determined that the
proposed supplementary rule would not
impede facilitating cooperative
conservation; would take appropriate
account of and consider the interests of
persons with ownership or other legally
recognized interests in land or other
natural resources; would properly
accommodate local participation in the
Federal decision-making process; and
would provide that the programs,
projects, and activities are consistent
with protecting public health and safety.

Paperwork Reduction Act

This proposed supplementary rule
does not contain information collection
requirements that the Office of
Management and Budget must approve
under the Paperwork Reduction Act of
1995, 44 U.S.C. 3501-3521.

Author

The principal author of this proposed
supplementary rule is Deborah Sullivan,
State Chief Ranger, BLM Wyoming State
Office.

V. Proposed Rule

For the reasons stated in the Preamble
and under the authority of 43 U.S.C.
1733(a), and 1740, and 43 CFR 8365.1—
6, the BLM Wyoming State Director
proposes a supplementary rule for
public lands and BLM facilities in
Wyoming, to read as follows:

Supplementary Rule for Public Lands in
Wyoming

Definitions

Alcoholic beverage means a beverage
as defined in W.S. 12—-1-101(a)(i).

Disorderly conduct means “‘breach of
peace.”

A person commits breach of peace as
defined by W.S. 6-6-102 if s/he disturbs
the peace of a community or its
inhabitants by unreasonable loud noise
or music or by using threatening,
abusive, or obscene language or violent
actions with knowledge or probable
cause s/he will disturb the peace.

Federal Officer means any Federal
law enforcement officer.

Wild horse means all unbranded and
unclaimed horses that use public lands
as all or part of their habitat, that have
been removed from these lands by an
authorized officer, or that have been
born of wild horses or burros in
authorized BLM facilities, but have not
lost their status under section 3 of the
Wild and Free-Roaming Horses and
Burros Act of 1971.

Open alcoholic beverage container
means a bottle, can, or other receptacle
that contains any amount of alcoholic
beverage and:

(a) That is open or has a broken seal;
or

(b) The contents of which are partially
removed.

Passenger area means the area
designed to seat the driver and
passengers while a motor vehicle is in
operation and any area that is readily
accessible to the driver or a passenger
while in his or her seating position,
including but not limited to the glove
compartment.

Public indecency has the same
meaning as defined by W.S. 6—4-201.

Public land means any land and
interest in land owned by the United
States within the several States and
administered by the Secretary of the
Interior through the Bureau of Land
Management, without regard to how the
United States acquired ownership,
except (1) lands located on the Outer
Continental Shelf; and (2) lands held for
the benefit of Indians, Aleuts, and
Eskimos.

Prohibited Acts

Unless otherwise authorized, the
following acts are prohibited on all
public lands, roads, trails, facilities, or
waterways administered by the BLM in
Wyoming:

1. You must not engage in disorderly
conduct.

2. You must not engage in public
indecency.

3. You must not possess or discharge
fireworks.

4. You must not possess, discharge, or
use explosives, incendiary or chemical
devices, or exploding targets, including
but not limited to ammonium nitrate-
and aluminum powder-based binary
explosives.

5. All rifle and pistol target shooting
activities shall be into a backstop of
material that prevents further travel or
ricochet of the bullet.

6. You must not shoot at materials
other than paper or cardboard targets,
biodegradable clay pigeons, or plastic
and steel targets manufactured
specifically for shooting sports.
Shooting at electrical components such
as televisions, computers, or computer
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monitors; propane bottles; or glass
containers is prohibited.

7. You must not possess, discharge, or
use flammable devices, including but
not limited to gasoline bombs
commonly referred to as “Sobe Bombs”’
or flammable projectiles discharged
from a launching tube or other device.

8. You must not drink an alcoholic
beverage or possess an open alcoholic
beverage container while in the
passenger area of a motor vehicle,
including off-highway vehicles.

9. You must not violate any State laws
relating to the purchase, possession,
use, or consumption of alcohol.

10. You must not possess any drug
paraphernalia in violation of State law.

11. You must not tow or be in
possession of a trailer requiring
registration under Wyoming Revised
Statues that is either unregistered or has
an expired registration.

12. You must not violate any
Wyoming Revised Statute regarding
hunting, fishing, boating, or outfitters.

13. You must not violate any Federal
or State laws or regulations concerning
conservation or protection of natural
resources or the environment, including
but not limited to those relating to air
and water quality, protection of fish and
wildlife, plants, and the use of a
chemical toxicant.

14. You must not burn wood pallets
containing nails or staples.

15. You must not intentionally engage
in any activity within any distance that
disturbs, displaces, or otherwise
interferes with the free unimpeded
movement of wild horses.

16. You must not feed, water, or touch
any wild horse.

Exceptions

The following persons are exempt
from the supplementary rule: any
Federal, State, local, or military
employees or contractors acting within
the scope of their official duties;
members of any organized rescue or fire-
fighting force performing an official
duty; and persons who are expressly
authorized or approved by the BLM.

Enforcement

Any person who violates this
supplementary rule may be tried before
a United States Magistrate and fined in
accordance with 18 U.S.C. 3571,
imprisoned no more than 12 months
under 43 U.S.C. 1733(a) and 43 CFR
8560.0-7, or both. In accordance with
43 CFR 8365.1—7, State or local officials

may also impose penalties for violations
of Wyoming law.

Andrew Archuleta,

BLM Wyoming State Director.

[FR Doc. 2023-19634 Filed 9-11-23; 8:45 am]
BILLING CODE 4331-26-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Community Living

45 CFR Part 1324
RIN 0985-AA18

Adult Protective Services Functions
and Grant Programs

AGENCY: Administration for Community
Living (ACL), Department of Health and
Human Services (HHS).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Administration for
Community Living (ACL) within the
Department of Health and Human
Services (‘“‘the Department” or HHS) is
issuing this Notice of Proposed
Rulemaking (NPRM) to modify the
implementing regulations of the Older
Americans Act of 1965 (“‘the Act” or
OAA) to add a new subpart (Subpart D)
related to Adult Protective Services
(APS).

DATES: To be assured consideration,
comments must be received no later
than November 13, 2023.

ADDRESSES: You may submit comments,
including mass comment submissions,
to this proposed rule, identified by RIN
Number 0985-AA18, by any of the
following methods:

e FElectronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

e Regular, Express, or Overnight Mail:

You may mail written comments to the
following address: Administration on
Aging, Administration for Community
Living, Department of Health and
Human Services, Attention: Stephanie
Whittier Eliason, 330 C Street SW,
Washington, DC 20201.

Do not include any personally
identifiable information (such as name,
address, or other contact information) or
confidential business information that
you do not want publicly disclosed. All
comments may be posted without
change to content to https://
www.regulations.gov and can be
retrieved by most internet search
engines. No deletions, modifications, or
redactions will be made to comments
received.

We will consider all comments
received or officially postmarked by the
methods and due date specified above.
Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to provide individual
acknowledgements of receipt. Please
allow sufficient time for mailed
comments to be timely received in the
event of delivery or security delays.
Electronic comments with attachments
should be in Microsoft Word or Portable
Document Format (PDF).

Please note that comments submitted
by fax or email, and those submitted or
postmarked after the comment period,
will not be accepted.

Inspection of Public Comments: All
comments received before the close of
the comment period will be available for
viewing by the public, including
personally identifiable or confidential
business information that is included in
a comment. You may wish to consider
limiting the amount of personal
information that you provide in any
voluntary public comment submission
you make. HHS may withhold
information provided in comments from
public viewing that it determines may
impact the privacy of an individual or
is offensive. For additional information,
please read the Privacy Act notice that
is available via the link in the footer of
https://www.regulations.gov. Follow the
search instructions on that website to
view the public comments.

FOR FURTHER INFORMATION CONTACT:
Stephanie Whittier Eliason, Team Lead,
Office of Elder Justice and Adult
Protective Services, Administration on
Aging, Administration for Community
Living, Department of Health and
Human Services, 330 C Street SW,
Washington, DC 20201. Email:
Stephanie. WhittierEliason@acl.hhs.gov,
Telephone: (202) 795-7467 or (TDD).

Assistance to Individuals With
Disabilities in Reviewing the
Rulemaking Record: Upon request, the
Department will provide an
accommodation or auxiliary aid to an
individual with a disability who needs
assistance to review the comments or
other documents in the public
rulemaking record for the proposed
regulations. To schedule an
appointment for this type of
accommodation or auxiliary aid, please
call (202) 795-7467 or email
Stephanie. WhittierEliason@acl.hhs.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background

II. Statutory and Regulatory History and
Reasons for the Proposed Rulemaking

III. Adult Protective Services
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H. Section 1324.407 APS program
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Orders 12866 and 13563)
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D. Executive Order 13175 (Consultation
and Coordination with Indian Tribal
Governments)

E. Unfunded Mandates Reform Act of 1995

F. Plain Language in Government Writing

G. Paperwork Reduction Act (PRA)

Eligibility for

Definitions
Program

I. Background

The Administration for Community
Living (ACL) within the Department of
Health and Human Services (HHS) is
issuing this Notice of Proposed
Rulemaking to modify 45 CFR part 1324
of the implementing regulations of the
Older Americans Act of 1965 (OAA or
“the Act”) to add a new subpart
(Subpart D). The proposed rules
exercise ACL’s authority to regulate
Adult Protective Service (APS) systems
under section 201 of the Act, 42 U.S.C.
3011(e)(3) and section 2042(a) of the
Elder Justice Act (EJA), 42 U.S.C.
1397m-1(a). Currently, there are no
Federal standards for APS systems,
leading to wide variation in policies and
procedures, thus resulting in
inconsistent service delivery across
States and confusion for APS systems
and the general public, including
victims of adult maltreatment.
Historically, APS programs and
administrators have lacked reliable
information and guidance on best
practices and standards for conducting
case investigations and for staffing and
managing APS programs. These
challenges have impaired States’ ability
to respond in an effective and timely
way to reports of adult maltreatment
and to assess client outcomes and the
effectiveness of the services they are
providing. Nationally, this results in a
fragmented and unequal system that can
hinder coordination and lead to the
absence of critical support for some
people experiencing maltreatment. The
proposed regulation will create a
national standard to elevate evidence-
informed practices, bring clarity and
uniformity to programs, and improve

the quality of service delivery for adult
maltreatment victims and potential
victims.

Adult maltreatment is associated with
significant physical and mental health
consequences as well as financial losses.
Older adults and people with
disabilities may also experience
deteriorated family relationships,
diminished autonomy, and
institutionalization, all of which can
impact quality of life.? Studies have
found that at least one in ten
community-dwelling older adults
experienced some form of abuse in the
prior year.2 In addition, a recent
systematic review that collected self-
reports of abuse by residents found high
levels of institutional abuse.?

APS programs often link adults
subject to maltreatment to community
social, physical health, behavioral
health, and legal services which help
them maintain independence in the
settings they prefer to live. APS
programs are also often the avenue
through which adult maltreatment is

1Mengting Li & XinQi Dong, Association Between
Different Forms of Elder Mistreatment and
Cognitive Change, 33 ]. of Aging and Health, 249
(2020), https://pubmed.ncbi.nlm.nih.gov/33249977/
; Russ Neuhart, Elder Abuse: Forensic, Legal and
Medical Aspects, 163 (Amy Carney ed., 2019);
Rosemary B. Hughes et al, The Relation of Abuse
to Physical and Psychological Health in Adults with
Developmental Disabilities, 12 Disability and
Health J., 227 (2019), https://doi.org/10.1016/j.dhjo.
2018.09.007; Joy S. Ernst & Tina Maschi, Trauma-
Informed Care and Elder Abuse: A Synergistic
Alliance. 30 J. of Elder Abuse & Neglect, 354 (2018),
https://pubmed.ncbi.nlm.nih.gov/30132733/.

2Ron Acierno et al., Prevalence and Correlates of
Emotional, Physical, Sexual, and Financial Abuse
and Potential Neglect in the United States: The
National Elder Mistreatment Study, 100 AMER. .J. OF
Pus. HEaLTH 292 (2010), https://www.ncbi.nlm.
nih.gov/pmc/articles/PMC2804623/; Andre Rosay &
Carrie Mulford, Prevalence Estimates & Correlates
of Elder Abuse in the United States: The National
Intimate Partner and Sexual Violence Survey, 29(1)
J. of Elder Abuse and Neglect, 1 (2017); E-Shien
Chang & Becca R Levy, High Prevalence of Elder
Abuse During the COVID-19 Pandemic: Risk and
Resilience Factors, 29(11) AMER. J. OF GERIATRIC
PsycHIATRY (2021), doi.org/10.1016/
j.jagp.2021.01.007.https://pubmed.ncbi.
nlm.nih.gov/27782784/#:~:text=More % 20than %201
%20in%2010,both % 20intimate % 20and
% 20nonintimate % 20partners; Yongjie Yon et al.,
Elder Abuse Prevalence in Community Settings: A
Systematic Review and Meta-analysis, 5(2) Lancet
Global Health 147 (2017); Furthermore, it is
estimated that for every incident of abuse reported
to authorities, nearly 24 additional cases remain
undetected. See Jennifer Storey, Risk Factors for
Abuse and Neglect: A Review of the Literature, 50
AGGRESSION AND VIOLENT BEHAVIOR 101339 (2020),
https://www.sciencedirect.com/science/article/abs/
pii/S1359178918303471.

3 Prevalence estimates for abuse subtypes
reported by institutionalized older residents were
highest for psychological abuse (33.4%), followed
by physical (14.1%), financial (13.8%), neglect
(11.6%), and sexual abuse (1.9%); Yongjie Yon et.
al., The Prevalence of Elder Abuse in Institutional
Settings: A Systematic Review and Meta-Analysis,
29 Eur. J. of Pub. Health 58 (2019).

reported to police or other agencies of
the criminal justice system. As such,
APS plays a critical role in the lives of
adults more likely to be subjected to
maltreatment, particularly older adults
and adults with disabilities. APS
programs receive and respond to reports
of adult maltreatment, and work closely
with clients and a wide variety of allied
professionals to maximize safety and
independence and provide a range of
services to the people they serve,
including:

e receiving and investigating reports
of adult maltreatment;

¢ case planning, monitoring,
evaluation, and other case work and
services; and

¢ providing, arranging for, or
facilitating the provision of medical,
social service, economic, legal, housing,
law enforcement, or other protective,
emergency, or support services.

APS is a social and human services
program. Working collaboratively and
with the consent of the victim, APS
caseworkers develop service plans and
connect the victim to social, health, and
human services. The focus of APS is
entirely on assisting the victim to
recover from the experience of
maltreatment. As a social services
program, the “findings” in an APS case
are not legal determinations, either civil
or criminal. Rather, if APS suspects that
an act of maltreatment falls under a
State’s criminal statutes, APS will refer
the case to law enforcement.

As discussed in greater detail in the
Statutory and Regulatory History and
Reasons for the Proposed Rulemaking,
until 2021 APS systems were funded
primarily through a variety of local and
State resources. All States now accept
Federal funding, including ACL
funding, for their APS systems in
addition to their State and local
funding. However, there are currently
no mandatory Federal standards
governing APS policies, procedures, and
practices, which results in a significant
program variation across and within
States and, in some cases, sub-standard
quality according to APS staff and other
community members.

In 2021, ACL fielded a survey (OMB
Control No. 0985-0071) of 51 APS
systems (the 50 States and the District
of Columbia).# Results from that survey,

4 Adult Protective Services Technical Assistance
Resource Center (2023). National Process
Evaluation of the Adult Protective Services System.
Submitted to the Administration for Community
Living, U.S. Department of Health and Human
Services. The U.S. Territories are not included in
the analysis. Extant policy information was not
available from the Territories, thus were not
included in the APS Policy Review or APS Systems
Outcomes Analysis. They were able to participate


https://www.sciencedirect.com/science/article/abs/pii/S1359178918303471
https://www.sciencedirect.com/science/article/abs/pii/S1359178918303471
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2804623/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2804623/
https://doi.org/10.1016/j.dhjo.2018.09.007
https://doi.org/10.1016/j.dhjo.2018.09.007
https://pubmed.ncbi.nlm.nih.gov/33249977/
https://pubmed.ncbi.nlm.nih.gov/30132733/
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along with an analysis of the 2020
National Adult Maltreatment Reporting
System (NAMRS) 5 data, and collected
policy profiles of APS in all States, the
District of Columbia, and the Territories
illustrate the wide variability across
APS programs.®

As discussed in the Definitions
section, an APS system is made up of
both the State entity (e.g., the
department of health and human
services) that receives State and Federal
funding for APS, including ACL
funding, and the local APS programs
that provide adult protective services.”
All APS systems are organized under a
State government entity, with 20
systems located within a State Unit on
Aging, 14 within a State division or
department of social services (mostly
responsible for child welfare), and 20
within some other State department or
agency of health and human services.?
Despite all States having a designated
State office for APS, the degree to which
the State entity controls and administers
the APS systems varies across States. In
78 percent of APS systems, the State
office sets program policy for, and
conducts oversight of, the APS
programs, and in 22 percent of States,
the authority to set policy and conduct
oversight rests in the local APS program
in each county or service area.? In 70

in the APS Practice Survey, and their data are
included in internal survey results report to ACL.
5NAMRS is a data reporting system established
and operated by ACL for the purpose of better
understanding of adult maltreatment in the United
States. The data collected is submitted by all APS
programs in all states, the District of Columbia, and
the Territories. NAMRS annually collects data on
APS investigations of abuse, neglect and
exploitation of older adults and adults with
disabilities, as well as information on the
administration of APS programs. The data provide
an understanding of key program policies,
characteristics of those experiencing and
perpetrating maltreatment, information on the types
of maltreatment investigated, and information on
services to address the maltreatment. For more
information, visit: Tre ADMIN. FOR CMTY. LIVING,
National Adult Maltreatment Reporting System,
www.namrs.acl.gov (last visited April 18, 2023).

6 We refer to ““States” in this proposed rule to
encompass all fifty States, the District of Columbia,
and the five Territories (American Samoa,
Commonwealth of the Northern Mariana Islands,
Guam, Puerto Rico, and U.S. Virgin Islands).

7 See infra note 24. In addition to ACL formula
grants, States may receive Title XX Social Services
Block Grant (SSBG) funding. However, States have
discretion whether and how much of their SSBG
funding they choose to allocate to APS. Not all
States use SSBG funding for their APS systems.

8 See supra note 4; Numbers sum to 54 because
five Territories did not report data on their APS
administrative structure. All fifty States and the
District of Columbia reported data. Three States
(Massachusetts, Louisiana, and Pennsylvania) have
two separate APS systems, one program with
eligibility based on age and a separate and distinct
program with eligibility based on disability status.
The two separate systems were counted in these
States.

9 See supra note 4 at 21.

percent of APS programs, State
employees implement the APS program
and conduct investigations; county and
non-profit employees conduct
investigations in the remaining 30
percent of programs.1©

While the State entity establishes APS
policy, conducts training, administers
funding, and provides information
technology infrastructure support to
local APS programs in almost all APS
systems,11 27 States have indicated the
need for greater consistency in
practice.2 Specific obstacles identified
included: lack of resources for oversight
in general or quality assurance
processes specifically, differing policy
interpretations across local programs,
and not enough supervisors.13

Eligibility for APS services varies
dramatically across the States, Tribal
Nations, and Territories. States use age
and terms such as “‘disability,”
“dependency,” or “vulnerability” to
define the populations they serve.14 In
some States, being an older adult (some
States set the age at 60 and older, others
at 65 and older) is the only criterion for
determining whom they serve; in others,
eligibility is defined by a combination of
age and “disability,” “dependency,” or
“vulnerability.” States with programs
that serve younger adults (age 18-59 or
18-64) always require ‘“‘disability,”
“dependency,” or “vulnerability” as a
criterion.?® However, despite eligibility
being established at the State level, APS
programs often triage which eligible
cases they have the capacity to
investigate based on numerous factors,
including resources.

Responsibility for investigations
involving residents in congregate
residential facilities such as nursing
facilities, assisted living facilities, and
group homes varies across APS systems.

10 See supra note 4 at 20; Pennsylvania has used
a for-profit entity due to a unique circumstance in
the State related to the State’s aging services
structure. There are currently no for-profit APS
entities.

11 For example, 76 percent of APS programs
indicate that their State exerts ‘“‘significant” control
over local APS operations. See supra note 4 at 20.

12 See supra note 4 at 21.

13]d.

14 We note eligibility is set in State statute.
Discretion is exercised, however, on which eligible
cases to accept—often based on resource
constraints.

15 See supra note 4. Specifically, 34 States serve
adults (age 18 and older) with disabilities regardless
of age. This is the largest eligibility category.
Twelve States serve older adults (either age 60 and
older or age 65 and older) regardless of disability
status, and younger adults with a disability. Four
States serve only older adults regardless of
disability status. Two States serve only older adults
with a disability. Two States have programs that
only serve young adults with disabilities, and older
adults are served by a different APS program within
the State.

Most APS systems investigate
allegations of maltreatment that do not
involve the facility or its staff, and a few
APS programs investigate allegations
involving the staff of the facility.1®
Eleven APS systems report they do not
have authority to conduct investigations
in congregate residential facilities.1”
Forty-two APS systems report they have
authority to investigate allegations of
abuse, neglect, or exploitation when
they occur in congregate residential
facilities.?8 Of those 42, 19 report the
APS system has authority to conduct
investigations in congregate residential
facilities in all situations regardless of
whether the alleged perpetrator is
facility staff, visitor, or resident.1?
Twenty-three States report the APS
system has authority to conduct
investigations in some congregate
residential settings depending on
whether a staff person is the alleged
perpetrator or not.20

In an effort to elevate uniform
evidence-informed practices across APS
programs, ACL issued Voluntary
Consensus Guidelines for State APS
Systems (Consensus Guidelines) in
2016, which were subsequently updated
in 2020.21 In developing the Consensus
Guidelines, ACL applied Office of
Management and Budget (OMB) and
National Institutes of Standards and
Technology (NIST) standards and
processes for creating field-developed,
consensus-driven guidelines.22 The
development of the 2016 Consensus
Guidelines and its 2020 update

16 See supra note 4.

17 See supra note 4.

18 See supra note 4.

19 See supra note 4.

20 See supra note 4.

21For detailed information on the development
process for the 2016 and subsequent 2020
Consensus Guidelines, see THE ADMIN. FOr CMTY.
LIvING, FINAL NATIONAL VOLUNTARY GUIDELINES FOR
STATE ADULT PROTECTIVE SERVICES SYSTEMS (2016),
https://acl.gov/sites/default/files/programs/2017-
03/APS-Guidelines-Document-2017.pdf (last visited
May, 16 2023); Trr AbDMIN. FOR CMTY. LIVING,
VOLUNTARY CONSENSUS GUIDELINES FOR STATE APS
SYsTEMS (2020), https://acl.gov/programs/elder-
justice/final-voluntary-consensus-guidelines-state-
aps-systems (last visited Apr. 18, 2023).

22 Off. Of Mgmt. & Budget, Exec. Off. Of the
President, OMB Circular A-119, Federal
Participation in the Development and Use of
Voluntary Consensus Standards and in Conformity
Assessment Activities, https://www.nist.gov/
system/files/revised_circular_a-119_as_of 01-22-
2016.pdf); National Technology Transfer and
Advancement Act of 1995, Public Law No. 104-113,
including amendment Utilization of consensus
technical standards by Federal agencies, Public Law
No. 107-107, § 1115 (2001), https://www.nist.gov/
standardsgov/national-technology-transfer-and-
advancement-act-1995; The Admin. For Cmty.
Living, Report on the Updates to the Voluntary
Consensus Guidelines for APS Systems (2020)
https://acl.gov/sites/default/files/programs/2020-
05/ACL-Appendix_3.fin_508.pdf (last visited May 9,
2023).


https://acl.gov/sites/default/files/programs/2017-03/APS-Guidelines-Document-2017.pdf
https://acl.gov/sites/default/files/programs/2017-03/APS-Guidelines-Document-2017.pdf
https://acl.gov/sites/default/files/programs/2020-05/ACL-Appendix_3.fin_508.pdf
https://acl.gov/sites/default/files/programs/2020-05/ACL-Appendix_3.fin_508.pdf
https://www.nist.gov/system/files/revised_circular_a-119_as_of_01-22-2016.pdf
https://www.nist.gov/system/files/revised_circular_a-119_as_of_01-22-2016.pdf
https://www.nist.gov/system/files/revised_circular_a-119_as_of_01-22-2016.pdf
http://www.namrs.acl.gov
https://acl.gov/programs/elder-justice/final-voluntary-consensus-guidelines-state-aps-systems
https://acl.gov/programs/elder-justice/final-voluntary-consensus-guidelines-state-aps-systems
https://acl.gov/programs/elder-justice/final-voluntary-consensus-guidelines-state-aps-systems
https://www.nist.gov/standardsgov/national-technology-transfer-and-advancement-act-1995
https://www.nist.gov/standardsgov/national-technology-transfer-and-advancement-act-1995
https://www.nist.gov/standardsgov/national-technology-transfer-and-advancement-act-1995
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consisted of multiple steps. ACL
performed a review of research available
on promising practices in APS systems
and in other analogous systems
throughout the United States; convened
a review group consisting of experts
selected from the APS, the Long-Term
Care Ombudsman, and disability rights
communities; and engaged in an
extensive and wide-reaching
community engagement and outreach
process. Through our community
engagement process, we received input
on an individual basis from a variety of
sources, including the general public,
the aging network, APS systems, the
disability community, law enforcement,
and others. We drafted our guidance
based on the individual input we
received.23

The Consensus Guidelines represent
recommendations from the field based
on experience and expertise serving
adults and communities. These
guidelines provide a core set of
principles and common expectations to
encourage consistency in practice,
ensure adults are afforded similar
protections and APS services regardless
of locale, and support interdisciplinary
and interagency coordination. These
recommendations enhance effective,
efficient, and culturally competent APS
service delivery. While the Consensus
Guidelines have been commended by
APS systems and the APS community,
they have yet to produce measurable
change in APS systems or practice, and
consistency and uniformity are still
lacking across and within APS systems.
Our recently published National Process
Evaluation Report using 2021 data and
ongoing NAMRS data collection bear
out gaps between current State policy
and practice and the recommendations
contained in the Consensus Guidelines.
We have received feedback from the
APS community that because the
Consensus Guidelines are voluntary
recommendations and not regulatory
requirements, their efficacy is limited.

These proposed rules are informed by
the extensive research, analysis,
community input, and
recommendations of our Consensus
Guidelines, as well as experience and
information from our NAMRS data, and
the 2021 51 State National Process
Evaluation Report.24

23Individual input was received from the APS
community, thus exempting the process from
Federal Advisory Council Act requirements; 5
U.S.C. 1001 et. seq.

24 See supra note 4.

II. Statutory and Regulatory History
and Reasons for the Proposed
Rulemaking

APS programs have historically been
administered and primarily funded by
States. They have been recognized in
Federal law since 1974 when the Social
Security Act was amended by the Social
Services Amendments of 1974 (Pub. L.
93-647), 42 U.S.C. 1397a(a)(2)(A) to
permit States to use Social Services
Block Grant (SSBG) funding under Title
XX for APS programming. However,
while most States currently use SSBG
funding for their APS programs, the
amount of SSBG funding allocated to
APS varies and the allocations can be
very small.25

Through a series of legislative actions,
Congress designated ACL as the Federal
entity with primary responsibility for
providing Federal policy leadership and
program oversight for APS. This
includes authority granted by the OAA
to promulgate regulations, to oversee
formula grants to State and Tribal APS
programs, to enhance APS programs, to
collect data to increase APS
effectiveness, and to directly link the
authorities of the EJA with those
contained in the OAA.

Title VII of the OAA (Vulnerable
Elder Rights Protection Activities),
enacted in 1992, authorizes funding to
States to address protections for
vulnerable adults. Some activities are
specifically identified to be conducted
with Title VII funding. Section 201(e) of
the OAA, 42 U.S.C. 3011(e) added in
2006, vests responsibility for a
coordinated Federal and national
response to elder justice issues broadly
with the Assistant Secretary for Aging.
ACL has rulemaking authority for elder
justice activities by virtue of section
201(e)(3), 42 U.S.C. 3011(e)(3), which
states, “‘the Secretary, acting through the
Assistant Secretary, may issue such
regulations as may be necessary to carry
out this subsection . . .”” and
specifically references the responsibility
of the Assistant Secretary for elder
abuse prevention and services,
detection, treatment and response in
coordination with heads of State APS
programs. Section 2042(b) of the EJA, 42
U.S.C. 1397m-1, establishes an APS
grant program under which the
Secretary annually awards grants to
States. The Secretary of HHS has

25 For example, South Carolina had the highest
SSBG expenditure for Vulnerable and Elderly
Adults in FY 2020 at $14,311,707 representing 58
percent of their entire block grant. The Dep’t. of
Health and Hum. Servs., Social Services Block
Grant: Fiscal Year 2020. Ann. Rep. (2020). https://
www.acf.hhs.gov/sites/default/files/documents/ocs/
RPT_SSBG_Annual%20Report_FY2020.pdf (last
visited May 11, 2023).

designated ACL as the grant-making
agency for APS. Coupled together, the
EJA and OAA provide the Assistant
Secretary with broad authority to
coordinate, regulate, and fund State APS
systems.

Through the enactment of the EJA in
2010, Congress again recognized the
need for a more coordinated national
elder justice and APS system. The EJA
creates a national structure to promote
research and technical assistance to
support Federal, State, and local elder
justice efforts, as well as authorization
for dedicated APS funding. A
component of the EJA is specifically
designed to address the need for better
Federal leadership. The Federal Elder
Justice Coordinating Council (EJCC) is
established by the EJA 26 to coordinate
activities across the Federal Government
that are related to elder abuse, neglect,
and exploitation. The EJA designates the
Secretary of HHS to chair the EJCC, and
continually since the establishment of
the EJCC in 2012, the HHS Secretary has
designated that responsibility to the
Assistant Secretary for Aging and
Administrator of ACL. Under the
chairmanship of the Assistant Secretary
for Aging, and since its establishment,
the EJCC has met regularly, soliciting
input from the APS community—
ranging from individual citizens to
expert practitioners and industry
associations—on identifying and
proposing solutions to the problems
surrounding elder abuse, neglect, and
financial exploitation, including for
strengthening national support for
APS.27

Since Fiscal Year (FY) 2015, Congress
has appropriated funds to ACL in
support of APS through section 2042(a)
and 2401(c) of the Elder Justice Act.
This funding is used to collect data,
disseminate best practices, and provide
discretionary elder justice
demonstration grants.28 In FY 2021,
Congress provided the first dedicated
appropriation to implement the Elder
Justice Act section 2042(b), 42 U.S.C.
1397m—1(b), formula grants to all States,
the District of Columbia, and the
Territories to enhance APS, totaling
$188 million, and another $188 million
in FY 2022.29 The recent Consolidated
Appropriations Act of 2023 included an
annual appropriation of $15 million to
ACL to continue providing formula

2642 U.S.C. 1397k.

27 The Admin. for Cmty. Living, Federal Elder
Justice Coordinating Council, https://ejcc.acl.gov/
(last visited Apr. 18, 2023).

2842 U.S.C. 1397m-1.

29 Coronavirus Response and Relief Supplemental
Appropriations Act of 2021, Public Law 116-260,
134 Stat. 1182; American Rescue Plan Act of 2021,
Public Law 117-2, 135 Stat. 4.


https://www.acf.hhs.gov/sites/default/files/documents/ocs/RPT_SSBG_Annual%20Report_FY2020.pdf
https://www.acf.hhs.gov/sites/default/files/documents/ocs/RPT_SSBG_Annual%20Report_FY2020.pdf
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grants to APS programs under the Elder
Justice Act section 2042(b), 42 U.S.C.
1397m—1(b).30

On numerous occasions, the APS
community has stressed the need for
more Federal guidance, leadership,
stewardship, resources, and support for
State and local APS programs and for
victims of adult maltreatment.
Advocates have requested greater
funding and Federal regulatory
guidance for APS systems in their
testimony before Congress,3? in their
statements to the EJCC,32 and in peer-
reviewed journals.33

The GAO conducted three studies on
the topic of abuse, neglect, and
exploitation between 2010 and 2013 to
shed light on the need for Federal
leadership. The studies’ findings
repeatedly recommend a coordinated,
Federal response to address the gaps in
public awareness, prevention,
intervention, coordination, and research
of elder maltreatment, as well as a
Federal “home” for APS.34

This proposed rule represents the first
exercise of ACL’s regulatory authority
over APS under the OAA and the EJA.
While we have issued sub-regulatory
guidance, including comprehensive
Consensus Guidelines in 2016 and 2020
that include APS evidence-informed
practices, we believe it is necessary to
codify and clarify a set of mandatory
minimum national standards to ensure
uniformity across APS programs and to
promote high quality service delivery
that thus far has not been achieved

30 Consolidated Appropriations Act, 2023, Pub. L.
117-328. FY 21 and 22 funding was one-time
funding to help with start-up costs and
infrastructure and the surge of needs during the
COVID-19 Public Health Emergency. FY 23 funding
was the first ongoing formula grant funding to State
grantees.

31 Public and Outside Witness, Hearing Before the
Subcomm. on Lab., Health and Hum. Servs. Educ.
& Related Agencies of the House Appropriations
Comm., 113th Cong. (2014) (statement of Kathleen
M. Quinn, Exec. Dir. of the Nat’l. Adult Protective
Servs. Ass'n.) https://www.napsa-now.org/wp-
content/uploads/2014/03/Appropriations-
Testimony-NAPSA.pdf.

32 Enhancing Response to Elder Abuse, Neglect,
and Exploitation: Elder Justice Coordinating
Council, Testimony of William Benson (Oct. 10,
2012), http://www.aoa.acl.gov/AoA_Programs/
Elder Rights//Meetings/2012_10_11.aspx.

33 Kathleen Quinn & William Benson, The States’
Elder Abuse Victim Services: A System in Search
of Support, 36 GENERATIONS 66 (2012).

34U.S. Gen. Acct. Off., GAO-11-208, Elder
Justice: Stronger Federal Leadership Could Enhance
National Response to Elder Abuse (2011) https://
www.gao.gov/products/gao-11-208; U.S. Gen. Acct.
Off., GAO-13-110, Elder Justice: National Strategy
Needed to Effectively Combat Elder Financial
Exploitation (2012) https://www.gao.gov/products/
gao-13-110; U.S. Gen. Acct. Off., GAO-13-498,
Elder Justice: More Federal Coordination and Public
Awareness Needed (2013) https://www.gao.gov/
products/gao-13-498.

under the current Consensus
Guidelines.

In determining the scope of the APS
regulations, we considered modeling
our regulations after the child protective
services (CPS) regulations administered
by the Department’s Administration for
Children and Families.35 We ultimately
rejected this approach. The Child Abuse
Prevention and Treatment Act of 1974
(Pub. L. 93-247), 42 U.S.C 51186,
provides Federal funding to States for
prevention, assessment, investigation,
prosecution, and treatment of child
abuse and neglect, and awards grants for
demonstration projects.36 In FY 2023,
approximately $12 billion was provided
for child welfare programs, and of that
$852 million was appropriated
specifically for child protection.3” In
contrast, the appropriation for activities
under section 2042(b) of the EJA was
funded for the first time in FY 2021
with one-time funding at $188 million
a year for FYs 2021 and 2022 for State
program start-up costs and to address
urgent needs related to COVID-19, and
$15 million in ACL’s FY 2023 annual
appropriation for ongoing operations.
Further, the EJA is much smaller in
scope both in terms of requirements and
discretionary activities. Given the
differences in size and scope of
Federally authorized and supported
activities, ACL believes it would not be
appropriate to model the proposed APS
regulations after CPS regulations.
Moreover, our approach takes into
consideration the differences between
minor children and adults legally,
developmentally, and specifically with
regards to rights to make decisions
about their lives. ACL invites comment
on both the scope and depth of topics
proposed for regulatory action and the
rationale presented.

Instead of providing detailed and
broad requirements like those that apply
to CPS, our proposals require the State
entity to establish written policies and
procedures in areas of significant APS
practice. In the interests of

35 Since 2011, ACL has received questions and
comments from Congress, OMB, and others
regarding comparisons between CPS and APS. For
example, GAO made comparisons between APS and
CPS in their 2011 report “ELDER JUSTICE—
Stronger Federal Leadership Could Help Improve
Response to Elder Abuse,” (https://www.gao.gov/
assets/gao-11-384t.pdf) and the Congressional
Research Service did a report on this subject as
recently as 2020: (https://crsreports.congress.gov/
product/pdf/R/R43707).

36 Admin. for Child. and Fams., Dep’t. of Health
and Hum. Servs., About CAPTA: A Legislative
History (2019) https://www.childwelfare.gov/
pubpdfs/about.pdf.

37 Emilie Stoltzfus, U.S. Cong. Rsch. Serv. Child
Welfare: Purposes, Federal Programs, and Funding
(2023) https://crsreports.congress.gov/product/pdf/
IF/IF10590.

transparency, we considered mandating
that State entities disclose such policies
and procedures (for example, through
publication on a State website) except
where such disclosure might adversely
affect law enforcement efforts, but we
ultimately decided to leave such
disclosure to State discretion. We
welcome comment on the costs and
benefits of mandating such disclosure.

Our proposed standards are a
minimum floor. States may impose
additional requirements on their APS
systems above and beyond these
proposed minimum Federal standards.
ACL invites comment on both the scope
and depth of topics proposed for
regulatory action and the rationale
presented.

III. Adult Protective Services Programs

A. Section 1324.400 Eligibility for
Funding

Proposed § 1324.400 clarifies that
eligibility for funding is conditioned on
compliance with all proposed regulatory
provisions. Under the proposed rules,
State entities eligible for annual funding
from ACL through section 2042 of the
EJA, 42 U.S.C. 1397m-1(b) are required
to submit a State plan in accordance
with § 1324.408 detailing their
activities, which ACL proposes to
review and approve as a means of
verifying compliance with the proposed
rule. A State that failed to submit an
approvable State plan would no longer
be eligible for funding under section
2042(b) of the EJA.

ACL will provide States support and
technical assistance in developing an
approvable State plan. All States are
afforded an opportunity to appeal the
Assistant Secretary’s disapproval of a
State plan submission under proposed
§1324.408(e). If a State declines or fails
to qualify for section 2042(b) funding,
ACL will redistribute the funds in
accordance with the EJA section 2042
formula. Further information on State
plan development will be provided in
sub-regulatory guidance.

B. Section 1324.401

We propose to define the following
terms in § 1324.401 to provide clarity on
the terms used and referenced in this
proposed rule: “Abuse,” “Adult,”
“Adult maltreatment,” “Adult
Protective Services (APS), ”” “Adult
Protective Services (APS) program,”
“Adult Protective Services (APS)
system,” “Allegation,” ““Assistant
Secretary for Aging,” “Atrisk,” “Case,”
“Client,” “Conflict of Interest,” “Dual
Relationship,” “Emergency Protective
Action,” “Exploitation,”
“Inconclusive,” “Intake or pre-

Definitions
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screening,” “Investigation,” ‘“Mandated
Reporter,” “Neglect,” “Perpetrator,”
“Post-investigation services,” “Quality
assurance,” “‘Screening,” ““Self-neglect,”
“Sexual abuse,” ““State entity,”
“Substantiated,” “Trust Relationship,”
“Unsubstantiated,” and “Victim.”

Definitions of note are discussed
below.

“Abuse” Consistent with definitions
in section 102(1) of the OAA, 42 U.S.C.
3002(1), and section 2011 of the EJA, 42
U.S.C. 1397j(1), we propose to define
abuse as a component of adult
maltreatment to encompass the
knowing psychological, emotional, and/
or physical harm or the knowing
deprivation of goods or services
necessary to meet essential needs or
avoid such harm.

“Adult” For purposes of this
regulation, we propose to define adult to
mean the eligible APS population in any
given State. The term “adult” will be
used in place of “older adults and
adults with disabilities who are eligible
for adult protective services.” We have
chosen to defer to States’ definitions of
“adult” for the purposes of determining
eligibility for APS services in
recognition of the complex and
intersecting nature of social services,
public benefits, and behavioral health
care services in States. In many States,
eligibility for APS services is consistent
with eligibility for social services,
behavioral health, and other public
benefits. A change to eligibility for APS
in a State to conform with the proposed
rule’s definition of “adult” may
potentially disrupt important
relationships among programs and
services outside APS. We request
comments on this approach.

“Adult maltreatment”” We propose to
define adult maltreatment to bring
uniformity and specificity to a
foundational term used throughout APS
systems and this proposed regulation.
Although there is increasing consensus
on the core components of adult
maltreatment, the field has not adopted
a universally accepted definition. The
definition of adult maltreatment and its
component parts has a direct impact on
the reports accepted for investigation,
discussed in greater detail below at
§ 1324.402. Our proposed definition and
the requirements set out in § 1324.402(a)
that States investigate, at a minimum,
the five elements of adult maltreatment
will establish a comprehensive and
uniform approach to investigations of
adult maltreatment while still allowing
for State flexibility and discretion. Our
definition represents a consistent
baseline upon which States may build.
In developing our definition and the
requirements contained in proposed

§1324.402(a), we adopted categories
generally recognized by the field, used
by the research community, and in
common use by the vast majority of
States.38

We propose that adult maltreatment
encompass five categories further
defined in this Section: abuse, neglect,
exploitation, sexual abuse, and self-
neglect. Adult maltreatment occurs
when there is self-neglect or when a
perpetrator commits abuse, neglect,

exploitation, or sexual abuse of an adult.

The adult must have a relationship of
trust with the perpetrator of abuse,
neglect, exploitation, or sexual abuse
and be at risk of harm from the
perpetrator.

This proposed rule, in alignment with
most States’ policies, limits the
definition of abuse or maltreatment to
relationships of trust where the alleged
victim is at risk of harm from the
perpetrator. A relationship of trust
includes a caregiving relationship or
other familial, social, or professional
relationship where a person assumes
responsibility for protecting the
interests of the adult or where
expectations of care or protection arise
by law or social convention.3® APS
systems refer cases outside trust
relationships to partner organizations
and services, such as other social
service programs or law enforcement.
This distinction acknowledges the
elevated harm engendered when injury
occurs within the context of a
relationship of trust and an adult is
vulnerable to harm generally and in
relation to the perpetrator. It prioritizes
finite APS resources to focus on this
heightened injury. We further define
“trust relationship” and “‘at risk” later
in this proposed rule. We recognize that
our current proposal narrows the
universe of required APS investigations
under proposed § 1324.402(a) and in
developing our proposal, we considered
a more expansive definition of adult
maltreatment. We invite comment on
our definition and whether it reflects
current practice in APS programs and
whether it will resolve confusion. We
describe some of this confusion
throughout this discussion.

“At risk” We propose to define “at
risk”” in accordance with Centers for
Disease Control and Prevention (CDC)
Elder Abuse Surveillance: Uniform
Definitions and Recommended Core
Data Elements (CDC Uniform
Definitions) as “‘the possibility that an

38 See supra note 4.

39 The Cntrs. for Disease Control and Prevention,
Elder Abuse Surveillance: Uniform Definitions and
Recommended Core Data Elements (2016) https://
www.cdc.gov/violenceprevention/pdf/EA_Book
Revised 2016.pdf.

individual will experience an event,
illness, condition, disease, disorder,
injury or other outcome that is adverse
or detrimental and undesirable.” We
recognize the considerable variation
among States in determining whether
maltreatment must include
“vulnerability” or other qualifier, and
we seek comment on this definition.
The CDC definition on which ours is
based was developed through a
collaborative process among a panel of
scientists and practitioners representing
multiple disciplines (e.g., medicine,
psychology, epidemiology, sociology,
gerontology), as well as Federal staff.

“Conflict of Interest” means a
situation that interferes with a program
or program employee or representative’s
ability to provide objective information
or act in the best interests of the adult.
Such a conflict of interest would arise,
for example, when an employee, officer,
or agent, any member of their immediate
family, their partner, or an organization
which employs or is about to employ
any of the parties indicated herein, has
a financial or other interest in or a
tangible personal benefit from their
affiliation with an APS system.40

“Dual Relationship’” means
relationships in which an APS worker
assumes one or more professional,
personal, or volunteer roles in addition
to their role as an APS worker at the
same time, or sequentially, with a client.

“Exploitation” Consistent with
definitions in section 102 of the OAA,
42 U.S.C. 3002(18)(A), and section 2011
of the EJA, 42 U.S.C. 1397j(8), we
propose to define exploitation as a type
of adult maltreatment. Financial
exploitation and exploitation are used
interchangeably in the OAA, and
exploitation for the purposes of adult
maltreatment in this proposed rule is
likewise confined to illegal,
unauthorized, or improper acts related
to the personal finances of an adult (as
defined above) (for example,
exploitation does not encompass labor
rights violations).

“Neglect” Consistent with the
definitions in section 102 of the OAA,
42 U.S.C. 3002(38) and section 2011 of
the EJA, 42 U.S.C. 1397j(16), we propose
to define neglect as the failure of a
caregiver or fiduciary to provide the
goods or services that are necessary to
maintain the health or safety of an adult
(as defined above).

“Self-neglect” Consistent with the
definitions in section 102(48) of the
OAA, 42 U.SC. 3002(48), and section
2011 of the EJA 42 U.S.C. 1397j(18) we
propose to define self-neglect as an
adult’s (as defined above) inability to

40 See 45 CFR 75.321(c)(1).
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perform essential self-care tasks due to
physical or mental impairment or
diminished capacity.

“Sexual abuse” The OAA defines
“sexual assault” at section 102(50), 42
U.S.C. 3002(50), to have the meaning
given in section 2003 of the Omnibus
Crime Control and Safe Streets Act of
1968, 42 U.S.C. 3796gg—2. Our proposed
definition encompasses, but is broader
than, sexual assault as defined in the
OAA. Consistent with the definition
outlined in the CDC Uniform
Definitions, we propose to define sexual
abuse as the forced and/or unwanted
sexual interaction (touching and non-
touching acts) of any kind with an adult
(as defined above).

“Trust relationship” Consistent with
the CDC Uniform Definitions, ACL

proposes to define “trust relationship”
as “‘the rational expectation or belief
that a relative, friend, caregiver, or other
person with whom a [. . .] relationship
exists can or should be relied upon to
protect the interests of an adult (as
defined above) and/or provide for an
adult’s care. This expectation is based
on either the willful assumption of
responsibility or expectations of care or
protection arising from legal or social
conventions.” Including the
requirement of a trust relationship for
purposes of determining when APS
becomes involved furthers consistency
of APS interventions in adult
maltreatment. Furthermore, most APS
systems apply a standard of “trust
relationship” in their definition of

maltreatment. We seek comments on
this approach.

C. Section 1324.402 Program
Administration

Proposed § 1324.402(a) requires APS
systems to respond to reports of adult
maltreatment, which include allegations
of abuse, neglect, exploitation, sexual
abuse, and self-neglect. Currently, all
APS systems are required by State
statute to investigate allegations of
neglect and physical abuse, and nearly
all states investigate allegations of self-
neglect, sexual abuse, financial
exploitation, and emotional or
psychological abuse.#! Forty-two States
investigate six or more types of
maltreatment.42

TABLE C.1—TYPES OF MALTREATMENT INVESTIGATED BY STATES 43

Maltreatment type P:gjisc;al Neglect Exploitation Sexual abuse Self-neglect Er:gﬂggal
No. of States ......ccccevverievirierincenee 54 54 46 52 51 45

However, definitions of these terms
vary across States. In certain States, APS
programs are not required to respond to
certain forms of adult maltreatment.
This means that adults are not
adequately protected by APS throughout
the United States.

In addition to our request for
comment on the definition of adult
maltreatment, we seek comment as to
whether a mandatory requirement for
investigation based on the definitions of
abuse, neglect, exploitation, sexual
abuse, and self-neglect is appropriate,
adequately reflects the needs and
experiences of APS systems, as well as
any potential State and local burden
associated with such a requirement.

Proposed § 1324.402(a) also requires
the State entity to adopt certain policies
and procedures for receiving and
responding to reports of adult
maltreatment. These policies and
procedures must be person-directed and
rely on concepts of least restrictive
alternatives. Principles of person-
directedness respect the integrity and
authority of adults to make their own
life choices. They promote APS clients’
concepts of what safety and quality of
life mean, and success and positive
outcomes are defined by the client, not
the APS worker. This provision sets
minimum requirements for States as
they establish or revise policies and

41 See supra note 4, at 17. Other maltreatment
type categories exist in State statutes, including
non-specific exploitation, abandonment, abduction,
isolation, other maltreatment, and suspicious death.

42]d.

procedures while still leaving flexibility
to best meet their unique needs.

The State entity must create precise,
standardized criteria for determining or
assessing eligibility for APS services.
States must also create clear and
specific parameters of the settings,
locations, and types of alleged
perpetrators for which allegations of
maltreatment will be investigated by
their APS system. For example, States
vary on whether they conduct
investigations in congregate residential
settings. In addition, States must
establish processes to ensure the
parameters are implemented
consistently across APS programs in
their State.

We propose that States define
processes for receiving, screening,
prioritizing, and referring cases based
on risk and the nature of the adult
maltreatment in a uniform and
consistent manner across their State.
Under this proposal, the State entity
would be required to establish policies
and procedures to manage a tiered risk-
based assessment system, differentiating
response requirements for cases that
represent immediate and non-
immediate risks. As proposed,
immediate risk would be assessed via
the likelihood of death, irreparable
harm, or significant loss of income,
assets, or resources. Responses should

43 The total potential universe for any analysis is
56, however American Samoa and the
Commonwealth of the Northern Mariana Islands do
not currently have staffed programs. The unit of
analysis for this data is 54. This includes APS

occur no later than 24 calendar hours
(one calendar day) after receiving the
report for cases representing an
immediate risk, and no later than seven
calendar days for cases of non-
immediate risk.

Currently, there is data on all but one
APS systems’ tiered report response
procedures. Two State APS systems
have no priority levels, and one has two
priority levels. The rest have three or
more. States vary widely in their
response time and not all States address
high priority cases within 24 hours,
although most do.#* We seek to bring all
States into alignment with the
Consensus Guideline in this area of
practice; timely response to immediate
need cases is essential to the health and
safety of potential maltreatment victims.

For allegations of adult maltreatment
outside APS jurisdiction, we propose
the State entity establish appropriate
referral mechanisms and information
and data sharing agreements with the
state and/or local entity with
jurisdiction to investigate.

In proposed § 1324.402(b), we require
State entities to establish policies and
procedures to inform potential APS
clients of their rights at first contact
with client. With this provision, we seek
to address concerns that APS programs
do not regularly inform potential clients
of their rights under existing State laws,

programs in all States and the District of Columbia.
In three States—Louisiana, Massachusetts, and
Pennsylvania—APS is provided in two different
programs for older adults and younger adults.

44 See supra note 4.
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including confidentiality and privacy
requirements, the right to refuse
services, and the right to refrain from
speaking with APS. This is directly
responsive to problems that have been
reported by the APS and disability and
aging community advocates to ACL in
listening sessions and other community
engagement activities. Failure to inform
potential clients of their rights
undermines trust between individuals
and APS and may alienate communities.
Under this proposal, APS programs
must inform potential APS clients of
their rights in the format and language
preferred by the individual, including
those with limited English proficiency
and individuals with disabilities. APS
programs should take appropriate steps
to ensure communication with
individuals with disabilities are as
effective as communications with others
More generally, standard plain language
practice is to write informational
materials at or near a fourth grade
reading level and not to exceed an
eighth grade reading level. We expect
State entities to meet these standards in
complying with language proposed at
§1324.402(b).

Proposed § 1324.402(d) requires the
State entity to establish policies and
procedures for the staffing of APS
systems. We propose to require States to
establish a minimum staff to client ratio
appropriate to the circumstances in the
State. We believe, consistent with the
literature, that fixed staff to client ratios
in APS systems will improve health and
safety outcomes for adult victims of
maltreatment.45 We also believe that
establishing fixed staff to client ratios
will improve the long-term continuity of
APS programs. We request comment on
whether staff to client ratios are feasible
for APS programs and whether required
workload studies would assist in
development of appropriate ratios.

We also propose to require mandatory
APS training as a part of implementing
the proposed policies and procedures.
Findings from a 2015-2018 survey
completed by 49 APS offices found that
half of programs were not training on
core competencies while two had no
training whatsoever.4¢ Training and

45Jane E. Ball et. al., Post-operative Mortality,
Missed Care and Nurse Staffing in Nine Countries:
A Cross-Sectional Study,78, Int. ]. Nursing Studies,
10 (Feb. 2018) https://pubmed.ncbi.nlm.nih.gov/
28844649/; Charlene Harrington et. al. Appropriate
Nurse Staffing Levels for U.S. Nursing Homes, 13
Health Serv. Insights (2020) https://www.ncbi.nlm.
nih.gov/pmc/articles/PMC7328494/.

46 Pi-Ju Liua & Leslie Ross, Adult Protective
Services Training: A Brief Report on the State of the
Nation, 33 J. of Elder Abuse and Neglect, 82 (2021).
https://www.tandfonline.com/doi/epdf/10.1080/
08946566.2020.18452717need Access=true&role
=button.

ongoing education increases staff
knowledge, leading to increased rates of
investigation and substantiation.4?
Supervisors provide both clinical and
administrative oversight, approve key
casework decisions, and guide the
caseworkers in overall case
management. Sufficient training is
critical to ensuring they can perform
these functions.

D. Section 1324.403 Investigation and
Post-Investigation Services

Proposed § 1324.403 requires the
State entity to develop and implement
a standardized set of policies and
procedures for essential APS functions
throughout the lifecycle of a case. The
purpose of an APS investigation is to
collect information about the allegations
of maltreatment, determine if the
alleged victim is eligible for APS
services, assess the immediate risk of
the situation, conduct an investigation,
and ultimately make a finding as to the
presence or absence of adult
maltreatment. If adult maltreatment is
present, APS then identifies the service
needs of the client and develops a plan,
including recommendations or referrals
to other entities, such as social services.
Many, but not all, APS systems also
follow cases post-investigation. If it is
found the individual seeking APS
services is ineligible, the APS program
may develop referrals to appropriate
services.

Proposed § 1324.403 sets forth
requirements for the development of
standardized, specific policies and
procedures governing an APS
investigation from initiation to post-
investigation services. Initiation of the
investigation encompasses screening
and triaging reports as well as decision-
making processes for determining
immediate safety and risk factors
affecting the adult. The investigation
itself includes the collection of relevant
information and evidence. Policies and
procedures must also detail methods to
make determinations on allegations and
record case findings, including
consultation with outside experts when
appropriate. Professional fields for such
experts include: medicine, social work,
behavioral health, finance/accounting,
and long-term care. We likewise
propose the APS worker provide
referrals to other agencies and programs,
as appropriate under State law, such as
referrals to Area Agencies on Aging
(AAAs), State Medicaid programs, or
Centers for Independent Living for

47 Kelli Connell-Carrick & Maria Scannapieco,
Adult Protective Services: State of the Workforce
and Worker Development, 29(2) Gerontology &
Geriatrics Education, 189-206 (2008) https://
pubmed.ncbi.nlm.nih.gov/19042235/.

services. For example, the APS program
may make a referral to the State
Medicaid agency for home and
community-based services to mitigate
harm and assist the victim in recovery
from the abuse. During the course of an
investigation, APS may in limited
circumstances take emergency
protective action, which we propose to
define in § 1324.401. Such action
should be person-directed and taken as
a last resort after exploring all other
viable options, prioritizing community
integration, autonomy, and individual
choice. This proposed section also
requires the APS investigator or
supervisor to communicate results of
the investigation to the client.

Post-investigation services are
provided through a variety of
mechanisms and funding sources. APS
staff may provide services directly (e.g.,
assistance with housing relocation),
purchase them (e.g., pay for medications
or utility bills), or make referrals to
community-based services (e.g., home-
delivered meals). Our proposals provide
a framework for the provision of post-
investigation services that promote the
dignity and autonomy of the client,
leverage community resources, and aim
to prevent future adult maltreatment.

Proposed § 1324.403 draws heavily
from the Consensus Guidelines.*8 We
seek comment on whether this approach
includes all necessary activities for
investigation and post-investigation
services as well as examples of
investigation and post-investigation
services we have not proposed for
inclusion.

E. Section 1324.404 Conflict of Interest

Proposed § 1324.404 requires the
State entity to establish policies and
procedures to prevent, recognize, and
promptly addresses both real and
perceived conflicts of interest at the
organizational and individual level.
Trust in APS by individuals receiving
services and the broader community is
essential to the ability of APS programs
to effectively perform their functions.
APS programs form partnerships and
referral relationships with allied
organizations and professionals to
provide necessary services and supports
to victims of adult maltreatment before,
during, and after intake and
investigation. Conflicts of interest may
arise when a State employee, APS
worker, or APS system’s financial or
personal interests influence, or are at
odds with, the interests of a client or
cohort of clients.

Many APS programs that provide
services for victims of adult

48 See supra note 22.
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maltreatment have close relationships
and shared locations and data systems
with AAAs, State Units on Aging
(SUASs), and other health and human
services agencies.4® Without appropriate
conflict of interest safeguards,
familiarity and ease of referral arising
from proximity and shared data systems
may create incentives for APS to refer
clients to the AAA or SUA over another
more appropriate service provider.

Individual APS workers may face
conflicts of interest if they are in a “dual
relationship” serving multiple roles for
a single client. For example, an
individual who serves as both an APS
worker and a long-term services and
supports options counselor for the same
client may be unable to make objective
findings of adult maltreatment in a case
where a caregiver is an alleged
perpetrator of adult maltreatment
against the client. The individual
serving as APS worker and options
counselor may, in their role as APS
worker, choose not to substantiate
findings of adult maltreatment against
the caregiver because, as an options
counselor, they know the client chooses
the alleged perpetrator as their
caregiver. We propose these dual
relationships be permitted only when
unavoidable and that conflicts of
interest be appropriately mitigated.

We further propose that APS
programs have policies and procedures
that ensure conflicts of interests are
avoided and, if found, remedied. These
procedures could include firewalls and
disclosure requirements. We seek
comment on whether our proposal
reflects the universe of actual and
potential conflicts of interest, those who
may be a party to a conflict, and ways
in which we may strengthen these
requirements while not placing undue
programmatic or administrative burden
on APS systems.

F. Section 1324.405 Accepting Reports

Proposed § 1324.405 requires the
State entity to have policies and
procedures for accepting reports of adult
maltreatment. We propose such policies
and procedures require prompt receipt
of reports of alleged maltreatment,
including multiple methods for
receiving reports 24 hours a day, 7
calendar days a week in manners that
are fully accessible (e.g., using
augmentative communication devices or
translation services). Currently 29
programs meet the Consensus
Guidelines recommendation to be

49 See supra note 4, at 4. State Units on Aging
house APS in 20 States. Other State health and
human services agencies (not SUAs or Child
Welfare) house APS in 20 States.

available 24/7 for intake of new
reports.59 Receiving reports 24 hours a
day 7 calendar days a week is
paramount to the safety of victims and
potential maltreatment victims. For this
reason, we propose a specific timeframe
for receiving reports consistent with our
recommendations in the Consensus
Guidelines. In the interests of
accessibility, we considered mandating
that APS systems establish an online
reporting mechanism (for example,
accepting reports of adult maltreatment
through a website), but we ultimately
decided to leave such operational
details to State discretion. We welcome
comment on the costs and benefits of
mandating such an online reporting
mechanism.

APS receives reports from both the
general public and individuals
mandated by the State to report
suspected adult maltreatment.
Mandatory reporting is an essential tool
in combating adult maltreatment; 49
States currently have mandatory
reporting statues.5! In one study,
researchers found that reports made by
mandatory reporters to APS were more
likely to be substantiated and less likely
to result in service refusal than reports
made by non-mandated reporters.52
However, most APS programs are not
required to contact mandatory reporters
with information about the case after a
report is made. Mandatory reporters
have stated that the absence of a
reporting feedback loop creates a
disincentive for reporting.53 The most
common complaint ACL receives from
community providers that work with
APS is that while they may be required
under State law to report, they do not
receive information back on the status of
their report. We propose mandatory
reporters be provided information on
the status of a report consistent with
State confidentiality laws. In the

50 See supra note 4, at 30.

51 See supra note 4.

52 Kristin Elizabeth Lees, (2018) Elder
Mistreatment: An examination of formal and
informal responses to a growing public health
concern (Mar. 23, 2018) (Ph.D. dissertation,
Northeastern University) https://repository.
library.northeastern.edu/files/neu:cj82r9210/
fulltext.pdf.

53 Olanike Ojelabi et al., Closing the Loop: An
Environmental Scan of APS-Reporter Feedback
Policies and Practices, 5(1) Innovation in Aging 931
(2021) https://doi.org/10.1093/geroni/igab046.3370;
S. Jackson, Adult Protective services and victim
services: A review of the literature to increase
understanding between these two fields, 34
Aggression & Violent Behavior 214 (2017) https://
www.semanticscholar.org/paper/Adult-protective-
services-and-victim-services % 3A-A-of-Jackson/
15e2bbf7e180170443f67e90aelacfc50ffbdb8a;
Marguerite DeLiema et al., Voices from the
Frontlines: Examining Elder Abuse from Multiple
Professional Perspectives, 40 Health & Social Work
e15 (2015) https://doi.org/10.1093/hsw/hlv012.

interests of accountability, we
considered mandating that States
provide such status information to such
mandatory reporters within a certain
timeframe (for example, within 30
calendar days of the report), but we
ultimately decided to leave such
operational details to State discretion.
We welcome comment on the costs and
benefits of mandating such a mandatory
response timeframe. Additionally, we
invite comment on the type of
information that might be returned to
mandatory reporters after a report of
maltreatment is submitted to an APS
program, including potential
administrative burdens to APS programs
and client confidentiality and privacy
conflicts that may arise from such
requirements.

G. Section 1324.406 Coordination
With Other Entities

Proposed § 1324.406(a) requires the
State APS system to coordinate with
other State and local governmental
agencies, community-based
organizations, and other entities
engaged in activities to promote the
health and wellbeing of older people
and adults with disabilities for the
purposes of addressing the needs of the
adult experiencing the maltreatment.
These entities include, but are not
limited to, the Long-Term Care
Ombudsman, State offices that handle
scams and frauds, State and local law
enforcement, State Medicaid agencies
and other State agencies responsible for
home and community-based services
(HCBS) programs, and financial services
providers. Such coordination maximizes
the resources of APS systems, improves
investigation capacity, and ensures post-
investigation services are effective. We
have chosen to require States coordinate
with these specific entities to ensure
coordination with critical partners in
the investigation of abuse, neglect, and
exploitation. Various non-APS entities
have authority to investigate
maltreatment based on who the victim
and perpetrator of the maltreatment are,
and where the maltreatment took place.
An effective, holistic response to adult
maltreatment must include all
enumerated entities working in
coordination with APS. Currently, the
research suggests this is not taking
place.* We seek comment as to whether
we have accurately captured the scope
of appropriate entities with which APS
should collaborate, and whether our
proposal would create unintended

54 Health and Human Serv. Off. of the Insp. Gen.
Incidents of Potential Abuse and Neglect at Skilled
Nursing Facilities Were Not Always Reported and
Investigated (2008) https://oig.hhs.gov/oas/reports/
region1/11600509.pdyf.
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consequences for APS programs. We
also seek examples of where
coordination is working and where
barriers to coordination exist.

Proposed § 1324.406(b) requires the
State APS system to develop policies
and procedures to address coordination
and information sharing with several
governmental and private entities both
within a State and across State lines for
the purpose of carrying out
investigations. Coordination could
include development of memoranda of
understanding (e.g., for referrals and
information sharing), establishment of
multi-disciplinary teams across and
among governmental and non-
governmental entities (with appropriate
safeguards for confidentiality to protect
client privacy and the integrity of APS
investigations), and collaboration
regarding training and best practices.
We recognize that State laws may
preclude sharing of certain information
related to individual investigations, but
we believe that all APS systems at a
minimum can work with other entities
around prevention and best practices to
address adult maltreatment.

State authority to investigate alleged
maltreatment of adults resides in
different entities. Therefore, it is
imperative to have a clear
understanding of which entities are
responsible for which types of
investigations. Which entity is
responsible for an investigation will
depend upon various factors including:
the location or setting of the
maltreatment; the category of adult
maltreatment; the relationship between
an alleged perpetrator and an alleged
victim; and the characteristics of the
alleged victim. To help resolve
confusion within States, we propose in
§ 1324.406(b) that the APS programs
develop and implement information and
data sharing agreements to ensure
coordination of investigations and that
appropriate referrals are made when
APS receives a report that is outside
their jurisdiction to investigate,
including with law enforcement, the
State Medicaid office, and State
licensing and certification agencies.
Coordination between entities reduces
the imposition of multiple
investigations on adults who have been
harmed and helps prevent future
maltreatment. Such agreements will
allow one program to share with the
other information about alleged
maltreatment by someone who works
with, or who has a relationship of trust
with, individuals being served by both
organizations. Additionally, such
agreements will allow the sharing of
information between these entities on
the outcome of individual

investigations, as permissible under
State law. For example, this could
include communication of the results to
State Medicaid agencies in instances in
which a Medicaid provider or direct
care worker is determined by APS to be
a perpetrator of the maltreatment. We
seek comment on our proposals.

We also believe it is critical to address
coordination across States given that
perpetrators may move a victim to
another jurisdiction or may move to
another jurisdiction themselves where
they engage in the same practices
investigated in the first State. We
request comments and examples of best
practices on how coordination and
collaboration with other States and local
jurisdictions may be effectively
achieved, minimizing administrative
burden.

H. Section 1324.407 APS Program
Performance

Proposed § 1324.407 requires the APS
State entity to collect and report
aggregated data annually to ACL.55 We
anticipate data elements to be similar to
those already reported voluntarily by
most States through the NAMRS system.
However, because NAMRS data
submission is voluntary, the
completeness of the data varies widely
and therefore limits our ability to
understand incidence of adult
maltreatment within and across States.
We will provide future guidance on data
elements to be collected and seek
comment on what these data elements
should be.

We also propose that the State entity
develop policies and procedures
regarding the maintenance of individual
APS case data. We propose that APS
systems keep the individual data set for
at least five years. We believe five years
is an appropriate timeframe to allow
APS programs to assess clients across
time to determine whether repeated
abuse or recidivism is occurring,
providing APS knowledge critical to
prevent future instances of
maltreatment. In developing our
proposal, we considered a requirement
of ten years; while a longer timeframe
would improve data accuracy, it would
increase burden for States. We seek
comment on whether five years is an
appropriate timeframe or whether a
greater or lesser duration is optimal.

I Section 1324.408 State Plans

Proposed § 1324.407 requires each
APS State entity to develop a State plan
consistent with 45 CFR 75.206(d) and

55 Elder Justice Act sections 2042, 2042(b)(4), 42
U.S.C. 1397m-1(a)(1)(B), 1397m-1(b)(4); Older
Americans Act of 1965 section 201(e)(2)(A)(ii)(I), 42
U.S.C. 3011.

requirements set forth in the EJA and by
the Assistant Secretary for Aging.5¢
State plans will allow States to
document the tangible outcomes
planned and achieved as a result of the
funding they receive from ACL. Funding
provided to State APS entities through
the Elder Justice Act is contingent on
compliance with our proposed
regulations. The State plan is the
mechanism through which States
demonstrate, and ACL evaluates, this
compliance.

State plans also can be used to
translate activities, data, and outcomes
into proven best practices, which can be
used to leverage additional resources.
State plans promote coordination and
collaboration to better serve the people
of a State by providing a blueprint that
describes what the State will undertake
to meet the needs of the population it
serves. The State plan should be
developed in conjunction with the APS
programs and with input from
interested parties and updated at least
every five years or as frequently as every
three years at State option..

ACL has administrative oversight
responsibility with respect to the
expenditures of Federal funds pursuant
to the EJA. As a condition of approval
and receipt of Federal funding, APS
systems must include assurances in
their State plans that they will develop
and adhere to policies and procedures
as defined by these regulations. ACL
will provide technical assistance to
States regarding the preparation of State
plans and are responsible for reviewing
those that are submitted for compliance.
Annual State program performance data
collected and submitted to ACL
pursuant to § 1324.407 will be used to
measure performance and assess the
extent to which State systems are
meeting State plan objectives.

State plans will be reviewed and
approved by the Director of the Office
for Elder Justice and Adult Protective
Services (OEJAPS), the position
designated by Sec. 201(e)(1) of the OAA,
42 U.S.C. 3011(e)(1). A State entity
dissatisfied with the Director of
OEJAPS’ final determination may
appeal to the Deputy Assistant Secretary
for review not later than 30 calendar
days after the date of the determination.
The State entity will then be afforded an
opportunity for a hearing before the

56 45 CFR 75.206(d) allows for State plans vs.
applications for funding, thereby reducing burden.
The Older Americans Act of 1965 section
201(1)(e)(A)(i1), 201(1)(e)(A)(iv)—(B), 42 U.S.C.
3011(e)(1)(A)(ii), 3011(e)(1)(A)(iv) and 42 U.S.C.
3011(e)(1)(B) directs the Assistant Secretary for
Aging to collect data and information, and strategic
plans from States. The Elder Justice Act section
2042(b)(4), 42 U.S.C. 1397m—1(b)(4) authorizes
State reports from each entity receiving funding.
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Deputy Assistant Secretary. If State
disagrees with the determination of the
Deputy Assistant Secretary, it may
appeal to the Assistant Secretary not
later than 30 calendar days after the date
of the Deputy Assistant Secretary’s
decision.

We seek comment on our proposals
for the development of State plans as
well as ACL oversight and monitoring of
State plan objectives.

J. Regulatory Approach

The proposed regulations seek to
bring States into alignment with
evidence-informed practices while
recognizing that States should have the
flexibility and discretion to tailor
policies and procedures to their
circumstances. In general, we have
provided broad guidelines for the
required policies and procedures but
leave States to fill in the details and set
their own standards as they develop
new, or amend current, policies and
procedures. In several areas, we have
taken a more proscriptive approach to
establish a uniform national baseline.
Where we have been more directive, we
have done so because we believe it is
critical to the safety of maltreatment
victims or potential victims, is
foundational to the functioning of an
APS system, or because the APS
community has requested granular
policy direction. These proscriptive
requirements have been drawn from the
evidence-informed Consensus
Guidelines and represent promising
practices for APS service delivery. We
invite comment as to whether we have
struck the appropriate balance between
setting a proscriptive minimum floor for
essential policies and procedures and
leaving general implementation of the
policies and procedures to State
discretion.

K. Effective Date

We propose an effective date for these
provisions of three years from date of
issuance of the final rule.

L. Request for Comment

ACL seeks comment on all issues
raised by this proposed regulation as
detailed above.

IV. Required Regulatory Analyses

A. Preliminary Regulatory Impact
Analysis (Executive Orders 12866 and
13563)

1. Introduction

We have examined the impacts of the
proposed rule under Executive Order
12866, Executive Order 13563, the
Regulatory Flexibility Act (5 U.S.C.

601-612), and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, select regulatory approaches
that maximize net benefits (including
potential economic, environmental,
public health and safety effects;
distributive impacts; and equity).
Executive Order 13563 emphasizes the
importance of quantifying costs and
benefits, reducing costs, harmonizing
rules, and promoting flexibility.

Under Executive Order 12866,
“significant” regulatory actions are
subject to review by the Office of
Management and Budget (OMB). As
amended by Executive Order 14094
entitled “Modernizing Regulatory
Review” section 3(f) of the Executive
order defines a “significant regulatory
action” as any regulatory action that is
likely to result in a rule that may:

(1) have an annual effect on the
economy of $200 million or more
(adjusted every 3 years by the
Administrator of the Office of
Information and Regulatory Affairs
(OIRA) for changes in gross domestic
product); or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, Territorial, or
Tribal governments or communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise legal or policy issues for
which centralized review would
meaningfully further the President’s
priorities or the principles set forth in
this Executive order, as specifically
authorized in a timely manner by the
Administrator of OIRA in each case.

It has been determined that this
proposed rule is significant. Therefore,
OMB has reviewed this proposed rule.

The Unfunded Mandates Reform Act
of 1995 (section 202(a)) requires us to
prepare a written statement, which
includes an assessment of anticipated
costs and benefits, before proposing
“any rule that includes any Federal
mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
one year.” The current threshold after
adjustment for inflation is $177 million,
using the most current (2022) Implicit
Price Deflator for the Gross Domestic

Product. This proposed rule would not
result in impacts that exceed this
threshold.

Summary of Costs and Benefits

Compared to the baseline scenario
wherein APS systems continue to
operate under State law with no Federal
regulation, we identify several impacts
of this proposed rule. We anticipate that
the proposed rule will: require the
revision of State policies and
procedures, require training on new
rules for APS staff, require the
submission of new State plans, require
data sharing agreements between APS
systems and other State entities, require
APS systems create a feedback loop to
provide information to mandatory
reporters, require data reporting to ACL,
inform potential APS clients of their
rights under State law, and require new
or updated record retention systems for
certain States. We anticipate that the
final rule will result in improved
consistency in implementation of APS
systems within and across States, clarity
of obligations associated with Federal
funding for administrators of APS
systems, and will result in better and
more effective service delivery within
and across States with better quality
investigations in turn leading to more
person-directed outcomes.

This analysis describes costs
associated with issuing APS regulations
and quantifies several categories of costs
to grantees (State entities) and sub-
grantees (APS programs), collectively
referred to as APS systems, and to ACL
under the proposed rule. Specifically,
we quantify costs associated with APS
systems (1) revising policies and
procedures, (2) conducting trainings, (3)
implementing policies and procedures
(3) reporting data to ACL (4)
maintaining records retention system (5)
developing State plans. The proposed
effective date of this rulemaking is three
years from the date of final publication.
This is to allow for variation in the
timing of State legislative sessions. We
anticipate that all States will have fully
implemented the rule by its effective
date and impacts will be measurable by
that time. We conclude the proposed
rule would result in a cost of
$3,532,916.99 to fully implement. This
cost will be offset by improved
investigations and better outcomes for
the victims of adult maltreatment. This
represents significant value, particularly
given the widespread and egregious
nature of adult maltreatment in the
United States.

The analysis also includes a
discussion of the potential benefits
under the rule that we do not quantify.
We request comments on our estimates



62514 Federal Register/Vol

. 88, No. 175/ Tuesday, September 12,

2023 /Proposed Rules

of the cost and benefits of this proposed
rule, including the impacts that are may
not be quantified in this analysis.

A detailed discussion of costs and
benefits associated with the rulemaking
follows.

a. Costs of the Proposed Rule
1. Revising Policies and Procedures

This analysis anticipates that the
proposed rule would result in one-time
costs to State entities and APS programs
to revise policies and procedures. The
majority of APS systems currently
maintain policies and procedures, often
based on State statute. Data from our
National Process Evaluation Report of
Adult Protective Services (OMB Control
Number 0985—-0054) and State
experiences incorporating concepts
from the Consensus Guidelines suggest
our proposed rules will establish a
minimum standard that may reflect
current practice in many States. For
example, while all States currently
require a screening process for intake,
there is no uniformity or
standardization in this process across or
within States and detail contained in
policies and procedures (if present)
varies. Therefore, in requiring standard
policies and procedures for APS
systems, ACL anticipates that all APS
programs may create new or revise their
current policies and procedures under
the proposed rule; however, the level of
revision will vary by State. There is
currently no data on the total number of
APS programs. Our estimates reflect our
understanding of the structure of State
APS systems and the assumption that
there is one program per county in
local-level systems, totaling 928 APS
programs nationwide.5?

We estimate that roughly half of these
entities will require more extensive
revisions, with the rest requiring limited
revisions to their current policies and
procedures. We estimate that programs
with more extensive revisions will
spend twenty (20) total hours on
revisions per entity. Of these, fifteen
(15) would be spent by a mid-level
manager equivalent to a first-line
supervisor (Occupation code 43—-1011),
at a cost of $30.47 unadjusted hourly
wage, $60.94 per hour adjusted for non-
wage benefits and indirect costs (15 x

57 The structure and administration of APS in the
United States is variable and we lack data on the
number of local APS programs. Some States have
a single entity that controls and administers the
program, others have a State entity and local
programs. There is a staffed APS office in every
State government, the District of Columbia and
three Territories which receives ACL grant funding.
Fifteen States have local level APS programs, the
others are State-administered and have a single APS
entity for the entire State. We have used counties
as a proxy for the 15 with local programs.

$60.94), while an average of five (5)
hours would be spent by executive staff
equivalent to a general and operations
manager (Occupation code 11-1021), at
a cost of $55.41 per hour unadjusted
hourly wage, $110.82 per hour adjusted
for non-wage benefits and indirect costs
(5 x $110.82).58 For programs with less
extensive revisions, we assume fifteen
(15) total hours spent on revisions per
entity. Of these, ten (10) hours would be
spent by a mid-level manager equivalent
to a first-line supervisor (Occupation
code 43-1011), at a cost of $30.47 per
hour unadjusted hourly wage, $60.94
per hour adjusted for non-wage benefits
and indirect costs (10 x $60.94), while
an average of five (5) hours would be
spent by executive staff equivalent to a
general and operations manager
(Occupation code 11-1021), at a cost of
$55.41 unadjusted hourly wage, $110.82
adjusted for non-wage benefits and
indirect costs (5 x $110.82).

We monetize the time that would be
spent by APS programs on revising
policies and procedures by estimating a
total cost per entity of $1,468.02 or
$1,163.50, depending on the extent of
the revisions. For the approximately 464
programs with less extensive revisions,
we estimate a cost of approximately
$539,864. For the 464 programs with
more extensive revisions, we estimate a
cost of approximately $681,244.80.28.
We estimate the total cost associated
with revisions with respect to the
proposed rule for APS systems of
$1,221,108.80.

The above estimates of time and
number of State entities or APS
programs that would revise their
policies under the regulation are
approximate estimates based on ACL’s
extensive experience working with APS
systems, including providing technical
assistance, and feedback and inquiries
that we have received from State entities
and APS programs. Due to variation in
the types and sizes of State entities and
incomplete data on local programs, the
above estimates of time and number of
entities that would revise their policies
under the regulation is difficult to
calculate precisely.

2. Trainings on New Requirements

Cost to conduct trainings (ACL staff
and contractors): ACL estimates that the
Federal Government will incur a one-
time expense with respect to training or
re-training State entities under the
proposed rule.

Senior ACL staff will train State
entities by the ten (10) HHS regions
assisted by its technical assistance

58 Wages are multiplied by a factor of 2 for non-
wage benefits and indirect costs.

provider the APS Technical Assistance
Resource Center (TARC). We assume for
each of the ten (10) regions that
trainings will take three (3) hours of
staff time for one Federal GS—14
equivalent 59 at a cost of $63.64
unadjusted hourly wage, $127.28
adjusted for non-wage benefits and
indirect costs (3 x $127.28), three (3)
hours of staff time for one GS-13
equivalent at a cost of $53.85 per
unadjusted hourly wage, $107.70 per
hour adjusted for non-wage benefits and
indirect costs (3 x $107.70), and (3) and
three hours of staff time for five (5)
contractors equivalent to training and
development managers (U.S.
Department of Labor (DOL) Bureau of
Labor Statistics (BLS) Occupation code
11-3131) at a cost of $61.92 per hour
unadjusted for non-wage benefits,
$123.84 per hour adjusted for non-wage
benefits and indirect costs (3 x 5 x
$123.84). This is inclusive of time to
prepare and conduct the trainings.

We monetize the time spent by
Federal employees and contractors to
prepare and conduct trainings for State
entities by estimating a total cost per
regional training of $2,562.54. For ten
trainings a total of $25,625.40.

Cost to conduct training (State entity
to local APS program): We further
anticipate in each of the 15 local-level
systems the State entity would incur a
one-time expense to conduct a training
on the new policies and procedures for
the State’s local APS programs. For each
State entity to prepare and conduct a
training (15 trainings total) we
anticipate two (2) employees per State
entity each equivalent to a first-line
supervisor (BLS Occupation code 43—
1011), would spend two (2) total hours
(one (1) hour per employee) at a cost of
$30.47 per hour unadjusted hourly
wage, $60.94 per hour adjusting for non-
wage benefits and indirect costs (2 x
$60.94).

We monetize the time spent by State
entities to prepare and conduct trainings
for local APS programs at $121.88 per
training. For 15 State entities we
anticipate a total of $1,828.20.

Cost to conduct training (APS
programs to APS workers): We
anticipate each of the 928 local APS
programs will incur a one-time expense
to conduct a training for APS workers
on new policies and procedures. For
each program to prepare and conduct a
training we anticipate three (3) hours to
prepare and conduct a training of one
mid-level manager equivalent to a first-

59 Represents adjusted Federal salary in DC-VA-
MD area, https://www.opm.gov/policy-data-
oversight/pay-leave/salaries-wages/salary-tables/
pdf/2023/DCB.pdf.
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line supervisor (BLS Occupation code
43-1011), at a cost of $30.47 per hour
unadjusted hourly wage, $60.94 after
adjusting for non-wage benefits and
indirect costs (3 x $60.94). We monetize
the time spent by APS programs to
prepare and conduct trainings at
$182.82 (928 x $182.82). We monetize
the time spent by APS programs to train
their workers at $169,656.96.

Cost to receive training: There is no
data on individual local APS program
staffing. However, NAMRS does track
an aggregate number of APS staff at the
State and local level, from State
supervisors to local APS workers: 8,287.
We assume 5 percent of these workers
are executive staff equivalent to a
general and operations manager (BLS
Occupation code 11-1021), at a cost of
$55.41 unadjusted hourly wage, $110.82
per hour adjusted for non-wage benefits
and indirect costs (414 x $110.82), 15
precent are first-line supervisor
(Occupation code 43-1011), at a cost of
$60.94 per hour adjusting for non-wage
benefits and indirect costs (1,243 x
$60.94) and 80 percent are Social and
Human Service Assistants (Occupation
code 21-1093) at a cost of $19.45 per
hour unadjusted hourly wage, and
$38.90 adjusted for non-wage benefits
and indirect costs. (6,629 x $38.90).

We monetize the time spent by APS
staff to receive a one-hour training at
$379,496.

We monetize the total amount of time
spent to give and receive trainings at
$576,606.56. Of this, $550,981.16 is
State expense and $25,625.40 is Federal
expense.

3. Implementing New Policies and
Procedures

The proposed rule requires several
changes in APS practice which may
represent a cost to States.

Cost to implement a two-tiered,
immediate vs. non immediate risk,
response system: Forty-nine States
currently have a two-tiered (or higher)
system. Forty-nine States currently
respond to immediate need intakes
within 24 hours. After consulting former
APS administrators, we have
determined that we cannot fully
quantify how much it would cost a State
to develop and implement a new two-
tiered system. However, given that most
States currently already maintain such a
system, we anticipate it would be a very
minor on-going cost in total.

Cost to implement mandatory staff to
client ratios: The provision requiring
States to establish a minimum staffing
ratio is intended to better enable States
to ensure long-term continuity of
programs. We anticipate that this will be
an on-going, cost neutral provision;

States have the discretion to set
minimum staffing ratios consistent with
current practice, and therefore currently
available resources. We do not
anticipate that States would commit to
increasing staffing ratios without a
commensurate increase in Federal or
other funding. Consequently, we
anticipate that this provision will not
result in increased cost to APS
programs. We invite comment as to
whether our analysis of the potential
financial burden of this proposal is
accurate.

Cost to implement a mandatory
reporter feedback loop: According to
2021 ACL Evaluation survey and
NAMRS data, of all reports nationally
which resulted in an investigation,
255,395 (59 percent) were made by
professionals. However, not all
professionals are mandated reporters
and who is a mandated reporter varies
by State. For example, a home and
community-based service provider or
other social service provider would be
considered a professional but may not
be a mandated reporter. For this reason,
we assume 75 percent of reports
resulting in an investigation made by
professionals were made by mandated
reporters (191,546). One such response
an APS program could make to a
mandated reporter is to send an email.
If for each report leading to an
investigation received by a mandatory
reporter, an APS program sends an
email in response, we anticipate a
Social and Human Service Assistants
(Occupation code 21-1093) at a cost of
$19.45 per hour unadjusted hourly
wage, and $38.90 adjusted for non-wage
benefits and indirect costs would spend
ten (10) minutes sending the email. We
monetize the on-going cost for all 56
systems to send an email for each report
of maltreatment from a mandatory
reporter to be $1,241,856.57 annually.

81 percent APS programs do not
currently require a feedback loop for
mandatory reporters.6° To bring all
States into compliance (.81 x
$1,241,856.57) with the proposed rules
would amount to $1,005,903.82
annually.

Cost to implement data sharing
agreements: Anecdotally we know very
few States currently have data sharing
agreements with other maltreatment
investigatory entities in place. We have
estimated 50 APS systems currently
have no data use agreements in place
while six may have one or more. For
illustrative purposes we assume each
State without a data sharing agreement
will establish three (3) MOUs (with, for
example, the Medicaid agency, the

60 See supra note 53.

Long-term care ombudsman, and the
Protection and Advocacy System). Each
MOU will take one mid-level manager
equivalent to a first-line supervisor
(Occupation code 43-1011), at a cost of
$30.47 per hour unadjusted hourly
wage, $60.94 after adjusting for non-
wage benefits and indirect costs three
(3) hours to draft (3 x $60.94). It will
take a privacy officer equivalent to a
lawyer (Occupation code 23-1011) ata
cost of $78.74 unadjusted hourly wage,
$156.80 per hour adjusted for non-wage
benefits and indirect costs one (1) hour
to review and approve (1 x $156.80). It
will take an executive staff equivalent to
a general and operations manager
(Occupation code 11-1021), at a cost of
$55.41 unadjusted hourly wage, $110.82
per hour adjusted for non-wage benefits
and indirect costs two (2) hours (2 x
$110.82) to review and approve. We
monetize the cost for one (1) State APS
system to develop one (1) MOU to be
$561.26. For a State APS system to
establish three (3) MOUs, we monetize
the cost to be $1,683.78. For fifty (50)
State APS systems to develop one
MOUs we monetize the cost to be
$84,189. We likewise assume that each
of the three (3) entities the APS entity
is entering into an MOU with will incur
substantially similar costs. We monetize
the expense of three (3) entities in fifty
(50) states to enter into MOUs with the
APS system in their State at $84,189.
We monetize the one-time total cost of
establishing data sharing agreements to
be $168,378.

Cost to inform individuals of their
rights under State law: We do not
currently have data on the number of
States informing individuals of their
rights under State law. We know
anecdotally some States offer potential
clients a paper brochure informing them
of their rights. We anticipate costs of
producing and distributing such
brochures to be one new pamphlet per
State system or 56 pamphlets total. It
will require three (3) hours of staff time
by a Social and Human Service
Assistants (Occupation code 21-1093) at
a cost of $19.45 per hour unadjusted
hourly wage, and $38.90 adjusted for
non-wage benefits and indirect costs (3
x $38.90) and one (1) hour for a first-line
supervisor (Occupation code 43-1011),
at a cost of $30.47 per hour unadjusted
hourly wage, $60.94 to review and
approve (1 x $60.94) for a total of
$177.64 per State in staff time to
develop each pamphlet. We monetize
the one-time staff cost for 56 State
systems to develop a pamphlet (56 x
$177.64) at $9,947.84. According to our
NAMRS data, 806,219 client
investigations were performed in FFY
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2022. Each pamphlet will cost 23 cents
to print and produce. Assuming a
pamphlet is provided for every new
client at the initiation of an
investigation (806,219 x .23) it would
cost $185,430.37 annually to produce
and distribute pamphlets nationwide. In
total, to develop a new pamphlet in all
56 States and distribute them at the
beginning of all investigations would
cost $195,378.21 in staff time and
materials the first year the policy is in
place. Subsequently, States would incur
$185, 430.37 annually to implement this
provision.

3. Data Reporting to ACL

In our proposed regulations, we
require States to collect and report
specific data to ACL. As in our NAMRS
data collection system, this data
collection uses existing State
administrative information systems.
Therefore, States will not incur new
data collection costs as the result of this
rulemaking. Most of the data collected
are standard data used by the agency.
Operating costs of the information
systems are part of State agency
operations and would not maintained
solely for the purpose of submitting data
in compliance with the proposed rules.

For data reporting from the State to
ACL under the proposed regulations, we
anticipate a similar system as NAMRS
case component data currently reported
voluntarily by States. We performed a

burden estimate prior to launching this
reporting system. We estimated for 35
States staff cost would be a total annual
burden of 675 hours at $46.00 per hour
(675 x $46.00) for a total of $31,050. IT
staff total annual burden was estimated
at 3,075 hours at $69.00 (3,075 x $69.00)
per hour for a total of $212,175. Using
this measure as a proxy, we estimate the
proposed rule’s data reporting
requirements will cost a total of
$339,480 annually for all 56 State
entities.

4. Record Retention

The proposed rule imposes a new
requirement that APS programs retain
case data for five years. Many, but not
all, programs currently retain case data
for a number of years, but
comprehensive information does not
exist on State retention policies. We can
extrapolate from data reporting in the
NAMRS that most States retain case
data for an average of two years.61
NAMRS is a comprehensive, voluntary,
national reporting system for APS
programs. It collects quantitative and
qualitative data on APS practices and
policies, and the outcomes of
investigations into the maltreatment of
older adults and adults with disabilities
from every State and Territory. All but
one State currently maintains an IT
infrastructure that supports the
retention of electronic APS data and
maintains it for one year. For this

reason, the cost to further store it for
five years will create a de minimis cost
for APS.

5. State plans and NAMRS

This will be the first times State
entities are required to develop and
submit State plans under section 2042
of the Elder Justice Act, 42 U.S.C.
1397m-1(b). However, States develop
spending plans under 45 CFR 75.206(d)
every three to five years and, based on
our extensive experience working with
APS systems and OAA grantees on their
State plans, we do not anticipate a
significantly greater level of detail for
the development of State plans. We
anticipate for each State the equivalent
of two (2) hour of executive staff
equivalent to a general and operations
manager (Occupation code 11-1021), at
a cost of $55.41 per hour unadjusted
adjusted hourly wage, $110.82 adjusted
for non-wage benefits and indirect costs
(2 x $110.82), and four (4) hours of a
first-line supervisor (Occupation code
43-1011), at a cost of $30.47 per hour
unadjusted hourly wage, $60.94
adjusting for non-wage benefits and
indirect costs (4 x $60.94). State plans
will be updated every three to five
years. We monetize the cost of drafting
one State plan at $465.40. We monetize
56 State plans at $26,062.40.

1. Total Quantified Costs

a. One-Time Costs

Item of cost:
Policies and Procedures Update

Policies and Procedures Implementation

LI = U0 T PP

Policies and Procedures Implementation:
Data Sharing Agreements

Policies and Procedures:

Informing Individuals of Their Rights Under State Law

$1,221,108.80

State ................. Federal
$550,981.16 ..... $25,625.40
$168,378.00
................ $9,947.84

$1,976,041.20

b. Ongoing Costs (Annual)

Item of Cost:
Policies and Procedures Implementation:

TWO-TIEred RESPONSE SYSIEM ....uiiiiiiiiitii ittt ettt et sa et et e e sh et e b e e e h et e bt e eae e et e e ea st e abeeemb e e she e et e e aeeebeenateeteenn $0
Policies and Procedures Implementation:

SEaff 10 CHENE RAOS ...ttt b e b e bt sae e et e e e ha e e b e e s ae e e be e sas e e b e e e bt e sae e st e e sbn e e bt e aaneeane 0
Policies and Procedures Implementation:

Mandatory Reporter FEEADACK LOOP ......uiiiiiiiii i e e st s e e s b s e r e 1,005,903.82
Policies and Procedures Implementation:

Informing Individuals of Their Rights Under State Law . 185,430.37
Data reporting t0 ACL .......cooiiiiiiiecee e ... | 339,480.00
RECOIA REIENMTION ...ttt ettt a et et e e et st e bt e e he e e bt e eas e e b e e e ab e e s he e et e e ebe e e b e e eb b e e ebe e et e e be e e bt e smeeeteenaneebeeeanas 0

61 The Admin. for Cmty. Living, Adult
Maltreatment Report 2020 (2021) https://acl.gov/

sites/default/files/programs/2021-10/2020_
NAMRS_Report ADA-Final Update2.pdf.
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26,062.40
(renewed
every
three to
five years)

1,556,876.59

d. Discussion of Benefits

Older adults who experience
maltreatment are three times more likely
to experience adverse consequences to
health, living arrangements, or financial
arrangements than their counterparts
who do not experience maltreatment.®2
According to 2022 NAMRS data, four
percent or approximately 36,000 APS
clients died during the course of an APS
investigation. According to the
Consumer Financial Protection Bureau,
financial institutions reported $1.7
billion in elder financial abuse in
2017.%3 However, in 2016 three States
projected the cost could be over $1
billion in their State alone.54

While this proposed rule does not
directly affect the underlying causes of
maltreatment, which are complex and
multifactorial, it does establish a
national baseline of quality in APS
practice to intervene in maltreatment
and mitigate harm as it is occurring. We
anticipate this could reduce the number
of deaths that may occur during the
course of an APS investigation.

Generally speaking, the benefits of the
rule are difficult to quantify. The
minimum standards proposed by the
NPRM are in direct response to requests
from APS systems for more guidance
and uniformity in policy within and
among States. We anticipate that if
implemented, the rule would elevate
evidence-informed practices, bring
clarity and consistency to programs, and
improve the quality of service delivery
for adult maltreatment victims and
potential victims. For example, if all
States implemented 24 hour per day, 7
days per week reporting acceptance
protocols, an individual experiencing
maltreatment may be identified earlier,
and an investigation could commence
and intervene sooner. Staffing ratios can
promote adequate staffing, allowing a
worker to devote more time to a case.
Training requirements allow
caseworkers to better handle and resolve

62M.S. Lachs et al. The Mortality of Elder
Mistreatment, 280(5) JAMA 428-432 (Aug. 1998)
https://pubmed.ncbi.nlm.nih.gov/9701077/.

631.S. Consumer. Fin. Protection. Bur.,
Suspicious Activity Reports on Elder Financial
Exploitation: Issues and Trends (2019); https://
www.gao.gov/assets/gao-21-90.pdf.

641.S. Gen. Acct. Off., GAO-21-90, HHS Could
Do More to Encourage State Reporting on the Costs
of Financial Exploitation (2020) https://
www.gao.gov/assets/gao-21-90.pdf.

cases. It may also decrease repeat abuse
through post-investigation services.

Similarly, proposals on APS
coordination with other entities
maximize the resources of APS systems,
improve investigation capacity, ensure
post-investigation services are effective,
reduce the imposition of multiple
investigations on adults who have been
harmed, and help prevent future
maltreatment.

Another example of a difficult to
quantify benefit is a standardized
timeframe for case record retention.
There are currently no minimum
requirements for States to retain their
records. The proposed rule’s five-year
minimum retention period facilitates
States’ ability to track victims and
perpetrators across time to deter abuse
and identify recidivism while
minimizing administrative burden.

The proposed rules were informed by
expert-developed evidence-informed
practices as articulated in our
Consensus Guidelines. These evidence-
informed practices, when implemented,
will result in higher quality
investigations allowing APS to
apprehend perpetrators of adult
maltreatment with greater frequency
and accuracy, in turn protecting the
health and wellbeing of older adults and
adults with disabilities.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act (SBREFA) (5 U.S.C. 601 et
seq.), agencies must consider the impact
of regulations on small entities and
analyze regulatory options that would
minimize a rule’s impacts on these
entities. Alternatively, the agency head
may certify that the rule will not have
a significant economic impact on a
substantial number of small entities.
ACL does not anticipate that this
rulemaking will have a significant
economic impact on a substantial
number of small businesses.

APS is a State-based social services
program controlled centrally by a State
office. Thirty-nine APS systems are
State-administered, meaning State staff
operate programs out of locally placed

State offices.55 Fifteen States are county-
administered and controlled or a hybrid
of State and county-administered and
controlled. In county-administered
systems, the State entity grants funding
to local entities, including counties and
non-profits, but does not perform
investigatory functions. In hybrid
systems, the State maintains a more
active oversight and investigatory role,
but delegates to local entities.
Nationally, State employees perform 70
percent of APS investigations. County
and non-profit employees perform the
remainder.66

In State-administered systems, no
small entities are implicated. State
Government employees and offices are
not small entities as defined by 5 U.S.C.
601. In the 15 county and hybrid
administered systems, there are 459
counties of less than 50,000 people.5?
The administrative structure of APS is
complex and data is incomplete.
However, for illustrative purposes we
assume that in these 459 counties there
is one APS program that is a small
entity under 5 U.S.C. 601, either a small
government jurisdiction or non-profit.

Much of the cost of implementation
will be borne by State entities in both
State-administered and county and
hybrid-administered States. In both
such systems, the State entity exercises
significant control; the State entity
receives and distributes Federal funding
and is responsible for revising policies
and procedures, training local entities,
and reporting data to ACL. We monetize
the average cost per State APS system to
be $63,087.80. As an example, Colorado
has an estimated 48 counties under
50,000 people. Assuming the State
entity absorbs the 25 percent of the cost
of implementation, each entity would
incur $985.75 in implementation
expenses per year. Much of this would
be a one-time expense. North Carolina
has ten counties under 50,000 people.
On average, assuming the State entity
absorbs 25 percent of the cost burden of
the rule, each small entity would incur
$4,731.58 in expense per year, much of
this representing a one-time expense.

65 The Northern Mariana Islands and American
Samoa currently have no staffed program; they are
in the process of developing one.

66 See supra note 4, at 20.

67 We have made our calculations based on 2022
Census Bureau Data.


https://www.gao.gov/assets/gao-21-90.pdf
https://www.gao.gov/assets/gao-21-90.pdf
https://www.gao.gov/assets/gao-21-90.pdf
https://www.gao.gov/assets/gao-21-90.pdf
https://pubmed.ncbi.nlm.nih.gov/9701077/
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Furthermore, many small entities may
already be in compliance with
significant portions of these proposed
regulations whether as written in
policies and procedures or as informal
practice.

Consequently, we have examined the
economic implications of the proposed
rule and find that if finalized, it will not
have a significant economic impact on
a substantial number of small entities.

C. Executive Order 13132 (Federalism)

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement
describing the agency’s considerations.
Policies that have federalism
implications include regulations that
have “substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.”

The proposed rule requires State APS
systems to implement policies and
procedures reflecting evidence-based
practices. Receipt of Federal funding for
APS systems under the EJA Sec. 2042,
42 U.S.C. 1397m-1(b) is contingent
upon compliance with these proposed
rules. Many States are already in
substantial compliance with this
proposal, however, some may need to
revise or update their current APS
policies, develop new policies or, in
some cases, pass new laws or amend
existing State statutes.

Consultations With State and Local
Officials

Executive Order 13132 requires
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. As detailed in the
preamble, the proposed regulations
closely mirror the 2020 Voluntary
Consensus Guidelines for State Adult
Protective Services Systems (Consensus
Guidelines). All specific mandates (for
example, day and time requirements for
case response) contained in the
proposed regulation reflect the
Consensus Guidelines.

The Consensus Guidelines were
developed with extensive input from
the APS community, including State
and local officials. Interested parties
were invited to provide feedback for the
proposed updates to the Consensus
Guidelines through a public comment
period and five webinars. A Request for
Information was posted on ACL’s
website and the comment period ran

from March until May 2019. Five
webinars were held during April and
May 2019 hosting approximately 190
participants, representing 39 states and
the District of Columbia. Participants
represented ten fields, with most
participants representing the APS
network (66 percent). The vast majority
of these APS programs are administered
and staffed by State and local
government entities.

The goals of the outreach and
engagement process were to hear from
all interested entities, including State
and local officials, the public, and
professional fields about their
experiences with APS. The engagement
process ensured affected parties
understood why and how ACL was
leading the development of the
Consensus Guidelines and provided an
opportunity to give input into the
process and content of the Consensus
Guidelines. ACL will also review
comments on the proposed rule from
State and local officials and consider
any additional concerns in developing a
final rule.

Nature of Concerns and the Need To
Issue This Proposed Rule

Community members welcomed the
Consensus Guidelines and were
generally in support of the process by
which they were created and updated as
well as the substantive content, noting
that they “help set the standard and
support future planning and State
legislative advocacy.” 68

We received comments that the
Consensus Guidelines were
“aspirational”” and would be
challenging to implement absent
additional funding. We seriously
considered these views in developing
this proposed rule. We also completed
a regulatory impact analysis to fully
assess costs and benefits of the new
requirements. We recognize that some of
the new proposed regulatory provisions
will create administrative and monetary
burden in updating policies and
procedures as well as potential changes
to State law. However, much of this
burden will be a one-time expense and
States will have significant discretion to
implement the proposed provisions in
the manner best suited to State needs.

Extent To Which We Meet Those
Concerns

In FY 2021, Congress provided the
first dedicated appropriation to
implement the Elder Justice Act section
2042(b), 42 U.S.C. 1397m—1(b), formula

68 Report on the Updates to the Voluntary
Consensus Guidelines for APS Systems, Appendix
3: 19, https://acl.gov/sites/default/files/programs/
2020-05/ACL-Appendix_3.fin_508.pdf.

grants to all States, the District of
Columbia, and the Territories to
enhance APS, totaling $188 million, and
another $188 million in FY 2022. The
recent Consolidated Appropriations Act
of 2023 included an annual
appropriation of $15 million to ACL to
continue providing formula grants to
APS programs under EJA section
2042(b), 42 U.S.C. 1397m—1(b). This
funding is available to States for the
implementation of the proposed
regulation and meet the concerns
commenters raised in 2019 around
dedicated funding for APS systems.
Additionally, the regulatory changes we
propose have already been implemented
by many States, and we believe the
benefit of the proposed requirements
will be significant.

D. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

ACL will fulfill its responsibilities
under Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments.” Executive
Order 13175 requires Federal agencies
to establish procedures for meaningful
consultation and coordination with
tribal officials in the development of
Federal policies that have Tribal
implications. ACL will solicit input
from affected Federally recognized
Tribes as we develop these updated
regulations and will conduct a Tribal
consultation meeting [exact date to be
specified in NPRM when NPRM
publication date is known].

E. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that a covered agency prepare a
budgetary impact Statement before
promulgating a rule that includes any
Federal mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a covered agency
must prepare a budgetary impact
Statement, section 205 further requires
that it select the most cost-effective and
least burdensome alternative that
achieves the objectives of the rule and
is consistent with the statutory
requirements. In addition, section 203
requires a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule. We have
determined that this rulemaking would
not result in the expenditure by State,
local, and Tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year.


https://acl.gov/sites/default/files/programs/2020-05/ACL-Appendix_3.fin_508.pdf
https://acl.gov/sites/default/files/programs/2020-05/ACL-Appendix_3.fin_508.pdf
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Accordingly, we have not prepared a
budgetary impact Statement,
specifically addressed the regulatory
alternatives considered, or prepared a
plan for informing and advising any
significantly or uniquely impacted small
governments.

F. Plain Language in Government
Writing

Pursuant to Executive Order 13563 of
January 18, 2011, and Executive Order
12866 of September 30, 1993, Executive
Departments and Agencies are directed
to use plain language in all proposed
and final rules. ACL believes it has used
plain language in drafting the proposed
rule and would welcome any comment
from the public about how to make this
rulemaking easier to read and
understand.

G. Paperwork Reduction Act (PRA)

The proposed rule contains new
information collection requirements
under 5 CFR part 1320. These new
burdens include: new State plans, new
program performance data collection
and reporting, a requirement that States
generate, maintain, and retain written
policies and procedures, a requirement
that State APS systems disclose
information to clients regarding their
rights under State law, and a
requirement that States generate,
maintain, and retain information and
data sharing agreements (while also
disclosing data through such
agreements).

As detailed in the regulatory impact
analysis, we estimate the following total
burden across all States and Territories
for such requirements:

(1) State plans: $26,062.40 (renewed
every three to five years);

(2) Program performance data
collection: $339,480.00 (annually);

(3) Creation of written policies and
procedures: $1,221,108.00 (one-time
expense);

(4) Disclosure to potential clients their
rights under State law: $195,378.21
($9,947.84 in one-time expense and
$185,430.37 annually);

(5) Creation and maintenance of data
sharing agreements: $168,378.00 (one-
time expense).

ACL will submit information to the
OMB for review, as appropriate. The
State plans, program performance data,
written policies and procedures,
disclosure to potential clients of their
rights under State law, and the creation
and maintenance of data sharing
agreements will be submitted for
approval as part of a generic clearance
package for information collections
related to ACL Administration on Aging

programs. ACL intends to update
applicable guidance as needed.

List of Subjects in 45 CFR Part 1324

Adult Protective Services, Elder
Rights, Grant programs to States, Older
Adults.

For the reasons discussed in the
preamble, ACL proposes to amend 45
CFR part 1324 as follows:

m 1. Add subpart D to read as follows:

PART 1324—ALLOTMENTS FOR
VULNERABLE ELDER RIGHTS
PROTECTION ACTIVITIES

Subpart D—Adult Protective Services
Programs

Sec.

1324.400 Eligibility for funding.

1324.401 Definitions.

1324.402 Program administration.

1324.403 Investigation and post-
investigation services.

1324.404 Conlflict of interest.

1324.405 Accepting reports.

1324.406 Coordination with other entities.

1324.407 APS program performance.

1324.408 State plans.

Authority: 42 U.S.C. 3011(e)(3); 42 U.S.C.
1397m-1.

§1324.400 Eligibility for funding.

To be eligible for funding under 42
U.S.C. 1397m-1(b) State entities are
required to adhere to all provisions
contained herein.

§1324.401 Definitions.

As used in this part, the term—
Abuse means the knowing infliction
of physical or psychological harm or the

knowing deprivation of goods or
services that are necessary to meet
essential needs or to avoid physical or
psychological harm.

Adult means older adults and adults
with disabilities as defined by State APS
laws.

Adult maltreatment means self-
neglect or abuse, neglect, exploitation,
or sexual abuse of an adult at-risk of
harm from a perpetrator with whom
they have a trust relationship.

Adult Protective Services (APS) means
such services provided to adults as the
Assistant Secretary for Aging may
specify in guidance and includes such
services as:

(1) Receiving reports of adult abuse,
neglect, exploitation, sexual abuse, and
self-neglect;

(2) Investigating the reports described
in paragraph (1) of this definition;

(3) Case planning, monitoring,
evaluation, and other case work and
services, and;

(4) Providing, arranging for, or
facilitating the provision of medical,
social services, economic, legal,

housing, law enforcement, or other
protective, emergency, or supportive
services.

Adult Protective Services Program
means local Adult Protective Services
providers within an Adult Protective
Services system.

Adult Protective Services (APS)
System means the totality of both the
State entity and the local APS programs.

Allegation means an accusation of
adult maltreatment associated with each
adult in a report made to APS. There
may be multiple allegations in an
investigation.

At risk of harm means the possibility
that an individual will experience an
event, illness, condition, disease,
disorder, injury, or other outcome that
is adverse or detrimental and
undesirable.

Assistant Secretary for Aging means
the position identified in section 201(a)
of the Older Americans Act (OAA), 42
U.S.C. 3002(7).

Case means all activities related to an
APS investigation of, and response to,
an allegation of adult maltreatment.

Client means an adult who is the
subject of an investigation by APS
regarding a report of alleged adult
maltreatment.

Conflict of Interest means a situation
that interferes with a program or
program representative’s ability to
provide objective information or act in
the best interests of the adult. A conflict
of interest would arise when an
employee, officer, or agent of APS, any
member of their immediate family, their
partner, or an organization which
employs or is about to employ any of
the parties indicated herein, has a
financial or other interest in or a
tangible personal benefit from their
affiliation with APS systems.

Dual relationship means relationships
in which an APS worker assumes one or
more professional, personal, or
volunteer roles in addition to their role
as an APS worker at the same time, or
sequentially, with a client.

Emergency Protective Action means
emergency use of APS funds to
purchase goods or services, immediate
access to petitioning the court for
temporary or emergency orders, and
emergency out-of-home placement.

Exploitation means the fraudulent or
otherwise illegal, unauthorized, or
improper act or process of a person,
including a caregiver or fiduciary, that
uses the resources of an adult for
monetary or personal benefit, profit, or
gain, or that results in depriving an
adult of rightful access to, or use of,
their benefits, resources, belongings, or
assets.
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Inconclusive means a determination
that there was not sufficient evidence
obtained during an APS investigation
for APS to conclude whether adult
maltreatment occurred.

Intake or pre-screening means the
APS process of receiving allegations of
adult maltreatment and gathering
information on the reports, the alleged
victim, and the alleged perpetrator.

Investigation means the process by
which APS examines and gathers
information about an allegation of adult
maltreatment to determine if the
circumstances of the allegation meet the
States ’s standards of evidence for a
finding of a substantiated,
unsubstantiated, or inconclusive
allegation.

Mandated Reporter means someone
who is required by State law to report
suspected adult maltreatment to APS.

Neglect means the failure of a
caregiver or fiduciary to provide the
goods or services that are necessary to
maintain the health or safety of an adult.

Perpetrator means the person
determined by APS to be responsible for
one or more instances of adult
maltreatment for one or more victims.

Post-investigation Services means the
activities undertaken by APS in support
of a client after a finding on an
allegation of adult maltreatment has
been made.

Quality assurance means the process
by which APS programs ensure
investigations meet or exceed
established standards, and includes:

(1) Thorough documentation of all
investigation and case management
activities;

(2) Review and approval of case
closure; and

(3) Conducting a case review process.

Screening means a process whereby
APS carefully reviews the intake
information to determine if the report of
adult maltreatment meets the minimum
requirements to be opened for
investigation by APS, or if the report
should be referred to a service or
program other than APS.

Self-neglect means an adult’s
inability, due to physical or mental
impairment or diminished capacity, to
perform essential self-care tasks
including:

(1) Obtaining essential food, clothing,
shelter, and medical care;

(2) Obtaining goods and services
necessary to maintain physical health,
mental health, or general safety, or;

(3) Managing one’s own financial
affairs.

Sexual abuse means the forced and/or
unwanted sexual interaction (touching
and non-touching acts) of any kind with
an adult.

State entity means the unit of State,
District of Columbia, or U.S. Territorial
Government designated as responsible
for APS programs, including through
the establishment and enforcement of
policies and procedures, and that
receives Federal grant funding from
ACL under section 2042(b) of the EJA,
42 U.S.C. 1397m-1(b).

Substantiated means APS has made
an investigation disposition that the
allegation of maltreatment meets state
law or agency policy for concluding that
the adult was maltreated.

Trust relationship means the rational
expectation or belief that a relative,
friend, caregiver, or other person with
whom a relationship exists can or
should be relied upon to protect the
interests of an adult (as defined above)
and/or provide for an adult’s care. This
expectation is based on either the
willful assumption of responsibility or
expectations of care or protection
arising from legal or social conventions.

Unsubstantiated means that APS has
made an investigation disposition that
the allegation of maltreatment does not
meet State law or agency policy for
concluding that the adult was
maltreated.

Victim means an adult who has
experienced adult maltreatment.

§1324.402 Program administration.

(a) The State entity shall create and
implement policies and procedures for
APS systems to receive and respond to
reports of adult maltreatment in a
standardized fashion. Such policies and
procedures, at a minimum, shall:

(1) Incorporate principles of person-
directed services and planning and
reliance on least restrictive alternatives,
as well as other policies identified by
the Assistant Secretary for Aging;

(2) Define the populations eligible for
APS services;

(3) Define the settings, locations, and
types of alleged perpetrator for each
adult maltreatment type that are subject
to APS investigations in the State;

(4) Define processes for receiving,
screening, prioritizing, and referring
cases based on risk and type of adult
maltreatment consistent with
§1324.403, including:

(i) Creation of at least a two-tiered
response system for initial contact with
the alleged victim based on risk of
death, irreparable harm, or significant
loss of income, assets, or resources.

(A) For immediate risk, response
should occur in person no later than
twenty-four hours after receiving a
report of adult maltreatment.

(B) For non-immediate risk, response
should occur no more than seven

calendar days after report of adult
maltreatment is received.

(5) Define investigation and post-
investigation procedures, as identified
in §1324.403.

(b) At first contact APS systems shall
provide to potential APS clients an
explanation of their rights, including:

(1) The right under State law to
confidentiality of personal information;

(2) The right under State law to refuse
to speak to APS;

(3) The right under State law to refuse
APS services, and;

(4) Such other explanations of rights
as determined by the Assistant Secretary
for Aging.

(c) Information shall be provided in a
format and language understandable by
the individual, and in alternative
formats as needed.

(d) The State entity shall establish
policies and procedures for the staffing
of APS systems that include:

(1) Staff training and on-going
education, including training on
conflicts of interest;

(2) Staff supervision, and;

(3) Staff to client ratios.

(e) The State entity shall establish
such other program administration
policies and procedures and provide
other information to APS clients as
established by the Assistant Secretary
for Aging.

§1324.403 Investigation and post-
investigation services.

The State entity shall adopt
standardized and systematic policies
and procedures for APS investigation
and post-investigation activities across
and within the State including, at a
minimum:

(a) Screening, triaging, and decision-
making criteria or protocols to review
and assign adult maltreatment reports
for APS investigation, and to report to
other authorities;

(b) Tools and/or decision-making
processes for APS to review reports of
adult maltreatment for any emergency
needs of the adult and for immediate
safety and risk factors affecting the adult
or APS worker when responding to the
report and;

(c) Practices during investigations to
collect information and evidence to
inform allegation disposition and
service planning that will:

(1) Recognize acceptance of APS
services is voluntary, except where
limited by State law;

(2) Ensure safety of APS client and
worker;

(3) Ensure the preservation of an
adult’s rights;

(4) Integrate principles of person-
directedness and trauma-informed
approaches;
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(5) Maximize engagement with the
APS client, and;

(6) Permit APS to seek emergency
protective action only as appropriate
and necessary as a measure of last resort
to protect the life and wellbeing of the
client from self-harm or harm from
others.

(d) Methods to make determinations
on allegations and record case findings,
including:

(1) Ability for APS programs to
consult with appropriate experts, other
team members, and supervisors;

(2) Protocols for the standards of
evidence APS should apply when
making a determination on allegations.

(e) Provision of APS post-
investigation services, as appropriate,
that:

(1) Respect the autonomy and
authority of clients to make their own
life choices;

(2) Respect the client’s views about
safety, quality of life, and success;

(3) Hold perpetrators accountable for
the adult maltreatment and for stopping
the abusive behavior;

(4) Develop any service plan or
referrals in consultation and agreement
with the client;

(5) Engage community partners
through referrals for services or
purchase of services where services are
not directly provided by APS, and;

(6) Monitor the status of client and
services, and the impact of services.

(f) Case handling criteria that:

(1) Establish timeframes for on-going
review of open cases;

(2) Establish length of time by which
investigations should be completed, and
determinations be made; and

(3) Documents, at a minimum:

(i) The APS interventions and services
delivered;

(ii) Significant changes in client
status;

(iii) Assessment of the outcome and
efficacy of intervention and services;

(iv) Assessment of safety and risk at
case closure; and

(v) The reason or decision to close the
case.

§1324.404 Conflict of interest.

The State entity shall establish
standardized policies and procedures to
avoid both actual and perceived
conflicts of interest for APS. Such
policies and procedures must include
mechanisms to identify, remove, and
remedy any existing conflicts of interest
at organizational and individual levels,
including to:

(a) Ensure that employees and agents
engaged in any part of an APS
investigation do not also provide direct
services to, or oversee the direct
provision of services, to the client;

(b) Ensure that employees and agents
administering APS programs do not
have a personal financial interest in an
entity to which an APS program they
refer clients to services recommended
by the APS program;

(c) Ensure that no APS employee or
agent, or member of an employee or
agent’s immediate family, is subject to
conflict of interest;

(d) Prohibit dual relationships unless
unavoidable and ensure appropriate
safeguards are established should such
relationships occur;

(e) Establish robust monitoring and
oversight, to identify conflict of interest,
and;

(f) Remove and remedy actual,
perceived, or potential conflicts that
arise.

§1324.405 Accepting reports.

(a) The State entity shall establish
standardized policies and procedures
for receiving reports of adult
maltreatment 24 hours per day, 7
calendar days per week, using multiple
methods of reporting to ensure
accessibility.

(b) The State entity shall establish
standardized policies and procedures
for APS to accept reports of alleged
adult maltreatment by mandatory
reporters that:

(1) Shares information regarding a
report to APS with the mandated
reporter which shall include, at a
minimum:

(i) Whether a case has been opened as
a result of the report, and;

(ii) The disposition or finding of the
allegation in the report.

(c) The State entity shall establish and
adhere to standardized policies and
procedures to maintain the
confidentiality of reporters and
information provided in a report.

§1324.406 Coordination with other
entities.

(a) State entities shall establish
policies and procedures, consistent with
State law, to ensure coordination and to
detect, prevent, address, and remedy
adult maltreatment with other
appropriate entities, including but not
limited to:

(1) Other APS programs in the state,
when authority over APS is divided
between different jurisdictions or
agencies;

(2) Other governmental agencies that
investigate allegations of adult
maltreatment, including, but not limited
to, the State Medicaid agency, State
nursing home licensing and
certification, State department of health
and licensing and certification, and
tribal governments;

(3) Law enforcement agencies with
jurisdiction to investigate suspected
crimes related to adult maltreatment;
State or local police agencies, tribal law
enforcement, State Medicaid Fraud
Control Units, and Federal law
enforcement agencies;

(4) Organizations with authority to
advocate on behalf of individuals who
experienced the alleged adult
maltreatment, such as the State Long-
Term Care Ombudsman Program and/or
investigate allegations of adult
maltreatment such as the Protection and
Advocacy Systems;

(5) Emergency management systems,
and;

(6) Banking and financial institutions.

(b) Policies and procedures must, at a
minimum:

(1) Address coordination and
collaboration to detect, prevent, address,
and remedy adult maltreatment during
all stages of an adult maltreatment
investigation conducted by APS or by
other agencies and organizations with
authority and jurisdiction to investigate
reports of adult maltreatment;

(2) Address information sharing on
the status and resolution of
investigations between the APS system
and other entities responsible in the
state or other jurisdiction for
investigation, to the extent permissible
under applicable State law, and;

(3) Allow for the establishment of
memoranda of understanding, where
appropriate, to facilitate information
exchanges, quality assurance activities,
cross-training, development of formal
multidisciplinary and cross agency
adult maltreatment teams, co-location of
staff within appropriate agencies, and
other activities as determined by the
State entity.

§1324.407 APS program performance.

The State entity shall develop policies
and procedures for APS for the
collection and maintenance of data on
investigations conducted by APS
systems. They shall:

(a) Collect and report annually to ACL
such APS system-wide data as required
by the Assistant Secretary for Aging.

(b) Develop policies and procedures
to ensure that the APS system retains
individual case data obtained from APS
investigations for a minimum of 5 years.

§1324.408 State plans.

(a) State entities must develop and
submit to the Director of the Office of
Elder Justice and Adult Protective
Services, the position designated by 42
U.S.C. 3011(e)(1), a State APS plan that
meets the requirements set forth by the
Deputy Assistant Secretary for Aging.
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(b) The State plan shall be developed
by the State entity in collaboration with
APS programs.

(c) The State plan shall be updated at
least every five years but as frequently
as every three years.

(d) Tﬁe State plan shall contain an
assurance that all policies and
procedures described herein will be
developed and adhered to by the State
APS system;

(e) State plans will be reviewed and
approved by the Director of the Office
of Elder Justice and Adult Protective
Services. Any State dissatisfied with the
final decision of the Director of the
Office of Elder Justice and Adult
Protective Services may appeal to the
Deputy Assistant Secretary for Aging
within 30 calendar days of the date of
the Director of the Office of Elder Justice
and Adult Protective Services’ final
decision and will be afforded the
opportunity for a hearing. If the State is
dissatisfied with the final decision of
the Deputy Assistant Secretary for
Aging, it may appeal to the Assistant
Secretary for Aging within 30 calendar
days of the date of the Deputy Assistant
Secretary for Aging’s decision.

Dated: September 6, 2023.
Xavier Becerra,

Secretary, Department of Health and Human
Services.

[FR Doc. 2023—-19516 Filed 9-11-23; 8:45 am]|
BILLING CODE 4154-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 224 and 226
[Docket No. 230906-0211]
RIN 0648—-BL86

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Rice’s Whale, Public
Hearing and Extension of Public
Comment Period

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public hearing,
extension of comment period.

SUMMARY: We, NMFS, have rescheduled
a public hearing related to the proposed
rule to designate critical habitat for the
Rice’s whale under the Endangered
Species Act (ESA). We are also
extending the public comment period
for this proposed rule to October 6,
2023.

DATES: A virtual public hearing on the
proposed rule will be held online on
September 28, 2023, from 3 p.m. to 5
p-m. (Eastern Daylight Time).

The proposed rule to designate
critical habitat for the Rice’s whale
under the ESA was published on July
24,2023 (88 FR 47453), and provided
for a public comment period to
September 22, 2023. The comment
period is now extended to October 6,
2023. Comments must be received by
October 6, 2023. Comments received
after this date may not be accepted.

ADDRESSES: The public hearing will be
conducted as a virtual meeting, and any
member of the public can join by
internet or phone regardless of location.
You may join the virtual meeting using
a web browser, a mobile app on a phone
(app installation required), or—to listen
only—using just a phone call, as
specified at this link: https://
www.fisheries.noaa.gov/species/
riceswhale#conservationmanagement.

You may submit comments verbally at
the public hearing. You may also submit
comments in writing by any of the
following methods:

e Electronic Submissions: Submit all
electronic comments via the Federal
eRulemaking Portal. Go to https://
www.regulations.gov and enter NOAA—
NMFS-2023-0028. Click on the
“Comment” icon, complete the required
fields, and enter or attach your
comments.

e Mail: Submit written comments to
Assistant Regional Administrator,
Protected Resources Division, NMFS,
Southeast Regional Office, 263 13th
Avenue South, St. Petersburg, FL 33701.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period might not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on https://www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter ‘“N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe
portable document format (PDF) formats
only.

Details on the virtual public hearing
will be made available on our website
at: https://www.fisheries.noaa.gov/
species/riceswhale#conservation
management. The Endangered Species

Act Critical Habitat Report, geographic
information system (GIS) data, and
maps that were prepared to support the
development of this proposed rule are
available on our website at: https://
www.fisheries.noaa.gov/species/
riceswhale#conservationmanagement.
Previous rulemaking documents related
to the listing of the species can also be
obtained electronically on our website
at: https://www.fisheries.noaa.gov/
species/rices-whale#conservation
management.

FOR FURTHER INFORMATION CONTACT:
Grant Baysinger, NMFS Southeast
Region, (727) 551-5790; or Lisa
Manning, NMFS Office of Protected
Resources, (301) 427-8466.
SUPPLEMENTARY INFORMATION: On July
24,2023, NMFS published a proposed
rule to designate critical habitat for the
endangered Rice’s whale (Balaenoptera
ricei) under the ESA (88 FR 47453). In
that notice, we also announced a 60-day
public comment period, two virtual
public hearings to be held on August 24,
2023 and August 30, 2023, and an
option to request an additional public
hearing made in writing by September
7,2023. On August 24, 2023, we held

a virtual public hearing. On August 28,
2023, we canceled the public hearing
scheduled for August 30, 2023, ahead of
Hurricane Idalia’s expected landfall. We
have now rescheduled that public
hearing to September 28, 2023, from 3
p-m. to 5 p.m. (Eastern Daylight Time),
as described in this notice. To
accommodate this second public
hearing and provide additional time
needed to submit public comments
following the disruptions stemming
from Hurricane Idalia, we are also
extending the public comment period to
October 6, 2023.

Public Hearing

The public hearing on September 28,
2023, will be conducted online as a
virtual meeting, as specified in
ADDRESSES above. More detailed
instructions for joining the virtual
meeting are provided on our web page
(see https://www.fisheries.noaa.gov/
species/riceswhale#conservation
management). The hearing will begin
with a brief presentation by NMFS that
will give an overview of the proposed
critical habitat designation under the
ESA. After the presentation, there will
be a question and answer session during
which members of the public may ask
NMFS staff questions about the
proposed rule. Following the question
and answer session, members of the
public will have the opportunity to
provide oral comments on the record
regarding the proposed rule. In order to
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ensure all participants have an
opportunity to speak during the hearing,
the time allotted for individual oral
comments may be limited. Therefore,
anyone wishing to make an oral
statement at the public hearing for the
record is encouraged to prepare a
written copy of their comments. All oral
comments will be recorded and added
to the public comment record for this
proposed rule.

Written comments may also be
submitted during the public comment
period as described under DATES and
ADDRESSES.

Reasonable Accommodations

People needing accommodations so
that they may attend and participate at
the public hearing should submit a
request for reasonable accommodations
as soon as possible, and no later than 7
business days prior to the hearing date,

by contacting Grant Baysinger (see FOR
FURTHER INFORMATION CONTACT).
Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).
Dated: September 6, 2023.
Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2023-19643 Filed 9-11-23; 8:45 am]
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DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

Risk Management Agency
[Docket ID FCIC-23-0001]

Request for Information on Prevented
Planting

AGENCY: Federal Crop Insurance
Corporation and Risk Management
Agency, Department of Agriculture
(USDA).

ACTION: Notice of request for
information; reopening of comment
period.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) is reopening the
comment period for 30 days to allow the
public additional time to provide
comments on the prevented planting
provisions of the Common Crop
Insurance Policy (CCIP), Basic
Provisions published on May 23, 2023.
Prevented planting is a feature of many
crop insurance plans that provides a
payment to cover certain pre-plant costs
for a crop that was prevented from being
planted due to an insurable cause of
loss. FCIC is interested in public input
on the following: additional prevented
planting coverage based on harvest
prices in situations when harvest prices
are higher than established prices
initially set by FCIC prior to planting;
the requirement that acreage must have
been planted to a crop, insured, and
harvested, in at least 1 of the 4 most
recent crop years; additional levels of
prevented planting coverage; prevented
planting coverage on contracted crops;
and other general prevented planting
questions.

DATES: The comment period for the
Request for Information on Prevented
Planting published on May 23, 2023, (at
88 FR 33081) is reopened. We will
consider comments that we receive by
October 12, 2023.

ADDRESSES: We invite you to submit
comments in response to this notice.
Send your comments through the
method below:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov and search
for Docket ID FCIC-23-0001. Follow the
instructions for submitting comments.

All comments will be posted without
change and will be publicly available on
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Francie Tolle; telephone (816) 926—
7829; or email francie.tolle@usda.gov.
Persons with disabilities who require
alternative means for communication
should contact the USDA Target Center
at (202) 720-2600 (voice).
SUPPLEMENTARY INFORMATION:

Background

FCIC is reopening the comment
period for the Request for Information
on Prevented Planting that was
published on May 23, 2023, (at 88 FR
33081-33084). The comment period for
the original notice closed on September
1, 2023. Based on requests received
during the initial comment period, FCIC
is reopening the comment period for an
additional 30 days to allow the public
to comment on the prevented planting
provisions.

FCIC serves America’s agricultural
producers through effective, market-
based risk management tools to
strengthen the economic stability of
agricultural producers and rural
communities. FCIC is committed to
increasing the availability and
effectiveness of Federal crop insurance
as a risk management tool. The Risk
Management Agency (RMA) administers
the FCIC regulations. The Approved
Insurance Providers (AIP) sell and
service Federal crop insurance policies
in every state through a public-private
partnership. FCIC reinsures the AIPs
who share the risk associated with
losses due to natural causes. FCIC’s
vision is to secure the future of
agriculture by providing world class risk
management tools to rural America.

Prevented planting coverage pays
when a producer is unable to plant an
insured crop due to an insured cause of
loss. The payment is intended to assist
in covering the normal costs associated
with preparing the land up to the point
of the seed going in the ground (pre-
plant costs). These pre-plant costs can
include seed, purchase of machinery,

land rent, fertilizer, actions taken to
ready the field, pesticide, labor, and
repairs. Coverage is calculated as a
percent of the producer’s insurance
guarantee (for example, 60 percent for
soybeans).

FCIC is interested in all general
prevented planting comments but
requests public input from stakeholders
on the following specific topics:

Prevented Planting Coverage Based on
Harvest Prices for Revenue Protection
Insurance

Revenue protection is a plan of
insurance that provides protection
against loss of revenue due to a
production loss, price decline or
increase, or a combination of both.
Under the revenue protection plan of
insurance, yield losses are compensated
using the harvest-time price if it is
higher than the price FCIC projected
prior to planting. This compensates
producers for the replacement value of
lost bushels. This type of coverage was
intended to help producers mitigate the
risk of having to buy out of delivery
contracts they are unable to fulfill due
to production losses. Currently, the
prevented planting calculation for
revenue protection is based on the
projected price and does not increase
with the harvest price.

Revenue protection is the most
popular insurance coverage in the crop
insurance program. Under revenue
protection, producers may elect a
harvest price exclusion option which
removes the protection against loss of
revenue due to harvest price increase.
Over 99 percent of revenue protection
policies maintain harvest price
coverage.

Following the volume of prevented
planting payments for 2019 and 2020, a
consistent suggestion emerged to allow
prevented planting payments to increase
with the harvest price, as is currently
done for lost production. Allowing the
harvest price for prevented planting
payments would not impact most years
as there needs to be both an increase in
the harvest price and a prevented
planting claim. Historical data suggests
the additional coverage would increase
prevented planting payments by
approximately 6 percent on average for
those policies with harvest price
revenue coverage. Consequently, there
would need to be a corresponding
increase in premium for these policies.
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The following are questions for input
regarding prevented planting coverage
based on the harvest price:

1. Should prevented planting
payments be based on the harvest price
or the price used to establish the
insurance guarantee (projected price)?

2. What specific advantages or
disadvantages do you see for allowing
prevented planting coverage to be based
on the harvest price?

3. When a producer is prevented from
planting, what additional loss does a
producer suffer when the harvest price
increases and what should be
considered to estimate the value of the
loss?

4. Do you have any concerns about
allowing prevented planting coverage to
be based on the harvest price?

Prevented Planting ““1 in 4”
Requirement

Beginning with the 2021 crop year,
FCIC revised the prevented planting
provisions to implement the “1 in 4”
requirement nationwide. The “1 in 4”
requirement states that acreage must
have been planted to a crop, insured,
and harvested (or if not harvested,
adjusted for claim purposes due to an
insurable cause of loss) in at least 1 out
of the previous 4 crop years. This was
meant to reduce prevented planting
payments on land that is not generally
available to plant, thus lowering
insurance costs for all producers. Prior
to the 2021 crop year, the “1 in 4”
requirement was only applicable to the
Prairie Pothole National Priority Area
and required that the acreage must be
physically available for planting.

In late 2022, FCIC announced the ““1
in 4” requirement would be removed
from western states that have
experienced significant ongoing drought
in recent years. The purpose of
removing the requirement in these states
was to give FCIC more time to better
understand the unique needs of western
producers and to also ensure all parties
can provide input on the change.

The following are questions regarding
the prevented planting ““1 in 4”
requirement:

1. Since the nationwide
implementation of the “1 in 4”
requirement, what situations have
created challenges due to this
requirement for producers that have
been prevented from planting?

2. Do you have recommendations that
would make the requirement more
flexible for producers while protecting
the integrity of the Federal Crop
Insurance Program?

3. Are there specific situations that
should exempt land from the “1 in 4~
requirement and why?

4. Should the requirement be removed
from specific areas and why?

5. A portion of the “1 in 4”
requirement allows crops that have been
adjusted for claims purposes due to an
insured cause of loss to be considered
harvested. However, this allowance
excludes claims adjusted due to the
following causes of loss: flood, excess
moisture, and drought. Should the
requirement exclude specific causes of
loss adjusted for claims purposes and
why?

6. Are you aware of additional
program integrity measures or
safeguards that should be considered
beyond what is in place today?

7. Do you believe there should be a
limit on the number of consecutive
years that a producer is eligible to
receive a prevented planting payment
on the same acreage? If so, what do you
believe the limit should be?

Prevented Planting 10 Percent
Additional Coverage

Insureds with additional coverage, a
coverage level greater than catastrophic
risk protection, may elect an additional
level of prevented planting coverage,
commonly referred to as buy-up
coverage, on or before the sales closing
date. The additional coverage level
allows producers to better tailor their
coverage to match their actual prevented
planting costs. The additional level of
prevented planting coverage also
requires the producer pay additional
premium. Prior to the 2018 crop year,
two additional prevented planting
coverage levels were available, 5 percent
(+5) and 10 percent (+10). FCIC
removed the +10 additional coverage
option beginning in the 2018 crop year.
Removing the +10 additional coverage
option maintained the balance between
providing coverage to producers and the
cost to taxpayers. While FCIC has
removed the +10 additional coverage
option, the +5 additional coverage
option is still available.

RMA is considering reinstating the
+10 additional coverage option. The
following are questions regarding the
+10 additional coverage option:

1. What specific advantages or
disadvantages do you see regarding
reinstating the +10 additional coverage
option?

2. If you believe reinstating the +10
additional coverage option will provide
needed protection for producers, why is
it needed in addition to the current +5
additional coverage option?

3. Do you have any concerns about
reinstating the +10 additional coverage
option?

Prevented Planting Coverage on
Contracted Crops

For several crops, crop types, or
specific practices grown under a
contract with a processor, a contract
price option allows a producer to use
their contract price to determine the
insurance guarantee. For example, the
Contract Price Addendum allows
organic certified and transitional
producers of many crops to use the
price contained in their organic contract
for insurance. Currently, when the
contract price option is elected, the
prevented planting coverage is based on
the contract price. However, it has been
suggested that prevented planting costs
may be the same regardless of whether
the producer had a contract. FCIC is
requesting input on whether the
prevented planting guarantee should
use the RMA established price (price
election or projected price), regardless
of if the contract price option has been
elected.

The price election is the amount
contained in the actuarial documents
that is the value per pound, bushel, ton,
carton, or other applicable unit of
measure for the purposes of determining
premium and indemnity under the
policy. The projected price is the price
for each crop determined in accordance
with the Commodity Exchange Price
Provisions.® The applicable projected
price is used for each crop for which
revenue protection is available,
regardless of whether you elect to obtain
revenue protection or yield protection
for the crop.

The following are questions regarding
prevented planting coverage on
contracted crops that can elect the
contract price option:

1. Are pre-planting costs higher for
contracted crops? If so, explain.

2. Should prevented planting
payments be based on the contract price
or RMA'’s established price (price
election or projected price)? Please
explain why.

3. If a contract price is used for
prevented planting guarantee purposes,
should there be any limitations as to
when the contract is secured,
specifically when a cause of loss is
present that may prevent planting?

1The Commodity Exchange Price Provisions
(CEPP) are used in conjunction with either the
Common Crop Insurance Policy Basic Provisions or
the Area Risk Protection Insurance Basic
Provisions, along with Crop Provisions for the
following crops: barley, canola or rapeseed, corn,
cotton, grain sorghum, rice, soybeans, sunflowers,
and wheat. CEPP specifies how and when the
projected and harvest price components will be
determined. Updated CEPP documents are on the
RMA website at www.rma.usda.gov/Policy-and-
Procedure/Insurance-Plans/Commodity-Exchange-
Price-Provisions-CEPP.
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Other General Prevented Planting
Questions

1. Do you believe all producers will
support paying higher premiums to
cover the costs of expanded prevented
planting benefits?

2. Are pre-planting costs the same for
all causes of loss? For example: Does a
multi-year drought leading to failure of
irrigation supply have the same pre-
planting costs as unexpected flooding
prior to planting?

Marcia Bunger,

Manager, Federal Crop Insurance
Corporation; and Administrator, Risk
Management Agency.

[FR Doc. 2023-19584 Filed 9-11-23; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request: Additional
Information To Be Collected From Sub-
Grantees Under Uniform Grant
Application Package for Discretionary
Grant Programs

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Notice.

SUMMARY: Cooperative agreement
recipients of the United States
Department of Agriculture’s (USDA)
Food and Nutrition Service (FNS) plan
to collect additional information from
sub-grantee applicants associated with
the Healthy Meals Incentive Initiative
(HMI 2) related to School Food System
Transformation. FNS already has
approval from the Office of Management
and Budget (OMB) for the collection of
information associated with the original
cooperative agreement under the
Uniform Grant Application for Non-
Entitlement Discretionary Grants, as
approved under OMB Control Number:
0584-0512 (Expiration Date: July 31,
2025). This notice solicits public
comment on the additional information
proposed for collection.

DATES: To be assured of consideration,
written comments must be submitted or
postmarked on or before October 12,
2023.

ADDRESSES:

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the

proposed collection of information,
including the validity of the
methodology and assumptions that were
used; (c) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) ways to minimize
the burden of the collection of
information on those who are to
respond.

Comments must be submitted through
one of the following methods:

o Preferred method: Submit
information through the Federal
eRulemaking Portal at http://
www.regulations.gov. Follow the online
instructions for submissions.

e Email: Send comments to
Bethany.Showell@usda.gov with a
subject line “Sub-grantee information
collection under OMB Control No.
0584—-0512”

FOR FURTHER INFORMATION CONTACT:
Bethany Showell of Food and Nutrition
Service, U.S. Department of Agriculture,
1320 Braddock Place, Alexandria,
Virginia 22314, 703—457—-6783, or email
bethany.showell@usda.gov.
SUPPLEMENTARY INFORMATION: Four
cooperative agreement recipients of the
United States Department of
Agriculture’s (USDA) Food and
Nutrition Service (FNS) will be
soliciting requests for funding
applications in the Fall of 2023 for sub-
grantee proposals associated with the
Healthy Meals Incentives Initiative
(HMI 2) related to School Food System
Transformation.

The Healthy Meals Incentives
Initiative (HMI) is already addressed
under OMB Approval No. 0584-0512 as
the Child Nutrition Healthy Meals
Incentive. FNS submitted a non-
substantive change request to the Office
of Management and Budget (OMB) to
provide coverage under the Paperwork
Reduction Act (PRA) for the request for
proposals from sub-grantees. Out of an
abundance of caution and to ensure the
public is fully aware upfront of the
proposed sub-grantee submittals, FNS is
also simultaneously issuing this 30-day
Federal Register Notice, as explicitly
allowed under OMB Control No. 0584—
0512.

Four FNS cooperative agreement
recipients will ask for sub-grantee
applications beyond the uniform grant
application package discussed in OMB
control 0584-0512. The sub-grantee
proposals to be submitted will, in
general, address projects that support
the development of innovative solutions
for K—-12 food service transformation.
The projects will support collaborative
partnerships between non-governmental
entities, school food authorities, and the
school food industry to encourage new

approaches for the improvement of the
K-12 food system and to develop
creative solutions to provide nutritious
foods for school meals. The projects will
balance a regional and national focus.

The burden hours associated with the
request for applications from sub-
grantees and the submittal of proposals,
which we’re referring to as HMI 2, are
delineated in this Federal Register
Notice and already covered under the
“miscellaneous” grants portion of the
existing OMB-approved information
collection. That miscellaneous grants
section is intended to encompass grants
that FNS could not foresee when FNS
submitted information collection
request 0584—0512 to OMB.

There are burden hours associated
with the cooperative agreement
recipients’ future drafting and posting of
a request for applications from sub-
grantees on each cooperator’s website
and associated communication efforts.
The estimate is 10 hours for each of the
four cooperators, for a total of 40 hours.
These 40 hours would be taken from the
existing competitive pre-award burden
hours of approximately 4,823 already
set aside for miscellaneous grants not
explicitly identified in OMB approval
number 0584-0512.

There are burden hours associated
with the potential for up to 250 sub-
grantee applicants to submit one
proposal each. The associated burden
would be 250 times 4 hours equals
1,000 hours. These 1,000 hours would
be taken from the existing competitive
pre-award total of 4,823 burden hours
set aside for miscellaneous competitive
grants in OMB approval number 0584—
0512.

There are burden hours for sub-
grantees’ submittal of a progress report;
there is a potential for up to 150 sub-
grantees to submit a progress report
which is equivalent to up to 150 sub-
grantees times 3 hours or 450 reporting
hours. These 450 hours would be taken
from the post-award total of 770 hours
set aside for miscellaneous competitive
grants in OMB approval number 0584—
0512.

FNS’ cooperative agreement
recipients who will be requesting
project proposals from sub-grantees will
utilize comments to be submitted to
adjust the collection of additional
information as necessary.

Tameka Owens,

Assistant Administrator, Food and Nutrition
Service.

[FR Doc. 2023-19631 Filed 9-11-23; 8:45 am]|
BILLING CODE 3410-30-P
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Supplemental Nutrition
Assistance Program (SNAP) Forms:
Applications, Periodic Reporting, and
Notices

AGENCY: Food and Nutrition Service
(FNS), USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
this proposed information collection.
This collection is a revision of the
currently approved collection for the
applications, periodic reporting, and
notices burden calculations for the
Supplemental Nutrition Assistance
Program (SNAP).

DATES: Written comments must be
received on or before November 13,
2023.

ADDRESSES: Comments may be sent to:
Certification Policy Branch, Program
Development Division Food and
Nutrition Service, U.S. Department of
Agriculture, 1320 Braddock Place, 5th
Floor, Alexandria, VA 22314. Comments
may also be submitted via fax to the
attention of the Certification Policy
Branch at 703—-305-2022 or via email to
SNAPCPBRules@usda.gov. Comments
will also be accepted through the
Federal eRulemaking Portal. Go to
https://www.regulations.gov and follow
the online instructions for submitting
comments electronically.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will be
a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Muhammad Kara
by telephone at 703—-305-2022.

SUPPLEMENTARY INFORMATION:

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions that were
used; (c) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) ways to minimize
the burden of the collection of

information on those who are to
respond, including use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Title: Supplemental Nutrition
Assistance Program Forms:
Applications, Periodic Reporting, and
Notices.

Form Number: N/A.

OMB Control Number: 0584—-0064.

Expiration Date: 2/29/2024.

Type of Request: Revision of a
currently approved collection.

Abstract: The information collection
addresses the burden estimates
associated with applications, which are
designed at the State level; client
reporting; and notices sent to SNAP
participants or applicants (Individuals/
Households). Following Federal
requirements, State agencies are
responsible for determining the
eligibility of SNAP households and
issuing benefits to those households
entitled to benefits under the Food and
Nutrition Act of 2008 (the Act), as
amended. State agencies obtain
demographics such as: names, social
security numbers, and date of births of
all household members; addresses; and
individual or household income
information from households through
the initial application and
recertification processes as well as
through various reports to determine
program eligibility and benefit levels.
SNAP notices sent to individuals or
households addresses are the primary
method State agencies communicate
with SNAP applicants and current
participants. This information must be
collected from households to ensure
that they are eligible for the program
and that they receive the correct amount
of SNAP benefits.

Additionally, State agencies are
limited in the use or disclosure of
information obtained from SNAP
application forms or contained in case
files of participating SNAP households
to certain persons, specifically those
directly connected with: the
administration of SNAP; the
administration of other Federal or
Federally assisted means-tested
programs; the verification of
immigration status of aliens; the Office
of the Comptroller General of the U.S.
for audit and examination authorized by
any other provisions of law; local, State,
or Federal law enforcement for the
purpose of investigating an alleged
violation of the Act or SNAP
regulations; local, State, or Federal law
enforcement for the purpose of
investigating if a household member is
a fleeing felon or a parole violator; and

agencies of the Federal Government for
the purposes of collecting the amount of
an over issuance from Federal pay.

The Federal procedures for
implementing the application and
certification procedures, as well as
third-party disclosure requests, in the
Act are in Parts 271, 272, and 273 of the
Title 7 of the Code of Federal
Regulations (CFR). Part 271 contains
general information and definitions,
Part 272 contains requirements for
participating State agencies, and Part
273 contains procedures for the
certification of eligible households.

In the process of renewing this
information collection, FNS modified
the burden of some of its reporting and
recordkeeping requirements to reflect
current SNAP caseload levels and more
recent or accurate data sources, where
possible. These adjustments represent
an increase of 14,957,613.94 total
annual burden hours. In addition, FNS
added burden hours to reflect program
changes related to two final rules,
described in more detail below. The
burden associated with these rules
represents an increase of 827,239.41
total annual burden hours. Together,
these updates represent an increase of
85,968,762.93 total annual responses
and 15,784,853.36 total annual burden
hours for 53 State agencies, 2,724 Local
agencies, and 18,802,000 Individuals/
Households compared to the last to the
burden in the currently approved
information collection.

On January 5, 2021, FNS published
the final rule, “Employment and
Training Opportunities in the
Supplemental Nutrition Assistance
Program” (84 FR 358). This rule requires
State agencies to consult with their State
workforce development boards on the
design of their employment and training
(E&T) programs and to document in
their E&T State plans the extent to
which their E&T programs will be
carried out in coordination with
activities under title I of the Workforce
Innovation and Opportunity Act
(WIOA). The final rule also made
changes to E&T components including:
replacing job search with supervised job
search as a component; eliminating job
finding clubs; replacing job skills
assessments with employability
assessments; adding apprenticeships
and subsidized employment as
allowable activities; requiring a 30-day
minimum for provision of job retention
services; and allowing those activities
from the E&T pilots authorized under
the Agricultural Act of 2014 (Pub. L.
113-79) that have had the most
demonstrable impact on the ability of
participants to find and retain
employment that leads to increased
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income and reduced reliance on public
assistance to become allowable E&T
activities. As noted in the final rule,
FNS is merging some of the burden
associated with this rule with this
collection by adding new reporting
burden line items. The burden
associated with this program change is
listed below:

1. Review and modify list of available
E&T Services (7 CFR 273.14(b)(5)):
Under this requirement, 53 State
agencies will each review and modify
one list of available E&T opportunities
annually. Thus, the information
collection activities associated with this
requirement results in 53 responses for
State agencies. FNS estimates that it will
take State agencies approximately 24
hours per response, resulting in 1,272
burden hours. This program change to
the burden reflects an increase of 53
total annual responses and 1,272 total
annual burden hours for State agencies.

2. Provide list of available
Employment and Training (E&T)
services (7 CFR 273.14(b)(5)): Under this
requirement, 53 State agencies will each
send, on average, 103,698.11 lists
advising SNAP households not
otherwise exempt from the general work
requirements in writing of available
employment and training (E&T)
opportunities at the time of
recertification if these individuals are
members of households that contain at
least one adult, with no elderly or
disabled individuals, and with no
earned income at their last certification
or required report. Thus, the
information collection activities
associated with this requirement result
in 5,496,000 responses for State
agencies. FNS estimates that it takes
States approximately one minute
(0.0200 hours) per response, resulting in
109,920 burden hours. This program
change to the burden reflects an
increase of 5,496,000 total annual
responses and 109,920 total annual
burden hours for State agencies. FNS
also estimates that 5,496,000
individuals will each receive and read
one list of available E&T services. Thus,
the information collection activities
associated with this requirement results
in 5,496,000 responses for individuals.
FNS estimates that it takes individuals
approximately one minute (0.0200
hours) per response, resulting in
109,920 burden hours. This adjustment
to the burden reflects an increase of
5,496,000 total annual responses and
109,920 total annual burden hours for
households. FNS notes that while the
household burden associated with this
requirement is outlined in the final rule
published January 5, 2021, FNS has not
previously delineated the State agency

burden associated with this
requirement. In this information
collection renewal, FNS chose to
delineate the State agency burden
associated with this requirement to
reflect the process of State agencies
sending the list of available E&T
services and associated burden more
accurately.

3. Inform Able-Bodied Adults without
Dependents (ABAWD) of the ABAWD
work requirement (7 CFR 273.7(c)(1)(ii)
& (iii) & 273.24(b)(8)): Under this
requirement, 53 State agencies will each
send, on average, 50,943.40 notices
informing able-bodied adults without
dependents (ABAWD) about the
ABAWD work requirement and time
limit. Thus, the information collection
activities associated with this
requirement result in 2,700,000
responses for State agencies. FNS
estimates that it will take each State
agency approximately 5 minutes (0.0830
hours) per response, resulting in
224,100 burden hours. This program
change to the burden reflects an
increase of 2,700,000 total annual
responses and 224,100 total annual
burden hours for State agencies. FNS
also estimates that 2,700,000
individuals subject to the ABAWD work
requirement and time limit will each
read one notice. Thus, the information
collection activities associated with this
requirement results in 2,700,000
responses for households. FNS
estimates that it takes households
approximately 5 minutes (0.0830 hours)
per response, resulting in 224,100
burden hours. This program change to
the burden reflects an increase of
2,700,000 total annual responses and
224,100 total annual burden hours for
households.

4. Inform Employment and Training
(E&T) Participants of Provider
Determination (7 CFR 273.7(c)(18)(i)):
Under this requirement, 53 State
agencies will each send, on average,
867.92 notifications to E&T participants
who receive a provider determination
by an E&T provider. Thus, the
information collection activities
associated with this requirement result
in 46,000 responses for State agencies.
FNS estimates it will take State agencies
approximately 5 minutes (0.0830 hours)
per response, resulting in 3,818 burden
hours. This program change to the
burden reflects an increase of 46,000
total responses and 3,818 burden hours
for State agencies. FNS also estimates
that 46,000 E&T participants will each
read one provider determination. Thus,
the information collection activities
associated with this requirement result
in 46,000 responses for households.
FNS estimates that it takes households

approximately 5 minutes (0.0830 hours)
per response, resulting in 3,818 burden
hours. This adjustment to the burden
reflects an increase of 46,000 total
annual responses and 3,818 total annual
burden hours for households.

On October 3, 2022, FNS published
the interim final rule, “Supplemental
Nutrition Assistance Program:
Requirement for Interstate Data
Matching to Prevent Duplicate
Issuances” (87 FR 59633). This rule
requires State agencies to provide
information to the National Agency
Clearinghouse (NAC) regarding
individuals receiving SNAP benefits in
their States to ensure they are not
already receiving benefits in another
State. It also requires State agencies to
take appropriate action with respect to
each indication from the NAC that an
individual may already be receiving
SNAP benefits from another State
agency. FNS is merging most of the
burden associated with this rule with
this collection by updating existing
verification and noticing burden
estimates for both State agencies and
individuals/households. The estimates
below are solely related to the program
changes related to the rule, but FNS
notes that it also made adjustments to
the following line items related to SNAP
caseload levels and participation. These
adjustments are delineated further in
the burden table, but for purposes of
this notice, FNS is focusing on the
program changes specifically. The
burden associated with this program
change is listed below:

1. Verification: Questionable
Information (7 CFR 273.2(f)(1)&(2)):
Under this requirement, 53 State
agencies will each send, on average,
4,611.57 notifications to households
who have questionable and/or unclear
information following a positive NAC
match. Thus, the information collection
activities associated with this
requirement result in 244,413.10
responses for State agencies. FNS
estimates that it takes States
approximately 6 minutes (0.1002 hours)
per