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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50 and 52
[NRC-2023-0028]

Regulatory Guide: Sizing Large Lead-
Acid Storage Batteries

AGENCY: Nuclear Regulatory
Commission.
ACTION: Final guide; issuance.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing Revision 2
to Regulatory Guide (RG) 1.212, “‘Sizing
Large Lead-Acid Storage Batteries”. This
RG describes an approach that is
acceptable to the staff of the NRC to
meet regulatory requirements for sizing
large lead-acid storage batteries for
production and utilization facilities.
DATES: Revision 2 to RG 1.212 is
available on June 21, 2023.

ADDRESSES: Please refer to Docket ID
NRC-2023-0028 when contacting the
NRC about the availability of
information regarding this document.
You may obtain publicly available
information related to this document
using any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2023—-0028. Address
questions about Docket IDs in
Regulations.gov to Stacy Schumann;
telephone: 301-415-0624; email:
Stacy.Schumann@nrc.gov. For technical
questions, contact the individuals listed
in the FOR FURTHER INFORMATION
CONTACT section of this document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to

PDR.Resource@nrc.gov. The ADAMS
accession number for each document
referenced (if it is available in ADAMS)
is provided the first time that it is
mentioned in this document.

e NRC’s PDR: You may examine and
purchase copies of public documents,
by appointment, at the NRC’s PDR,
Room P1 B35, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland 20852. To make an
appointment to visit the PDR, please
send an email to PDR.Resource@nrc.gov
or call 1-800-397-4209 or 301-415—
4737, between 8 a.m. and 4 p.m. eastern
time (ET), Monday through Friday,
except Federal holidays.

Revision 2 to RG 1.212 and the
regulatory analysis may be found in
ADAMS under Accession Nos.
ML23118A344 and ML22307A144,
respectively.

Regulatory guides are not
copyrighted, and NRC approval is not
required to reproduce them.

FOR FURTHER INFORMATION CONTACT:
Michael Eudy, Office of Nuclear
Regulatory Research, telephone: 301—
415-3104; email: Michael. Eudy@nrc.gov
and Liliana Ramadan, Office of Nuclear
Reactor Regulation, telephone: 301—
415-2463; email: Liliana.Ramadan@
nrc.gov. Both are staff of the U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001.

SUPPLEMENTARY INFORMATION:
1. Discussion

The NRC is issuing a revision in the
NRC'’s “Regulatory Guide” series. This
series was developed to describe
methods that are acceptable to the NRC
staff for implementing specific parts of
the agency’s regulations, to explain
techniques that the staff uses in
evaluating specific issues or postulated
events, and to describe information that
the staff needs in its review of
applications for permits and licenses.

The proposed Revision 2 to RG 1.212
was issued with a temporary
identification of Draft Regulatory Guide,
(DG)—1418. This revision of the RG
(Revision 2) endorses, with some
limitations and a clarification, IEEE Std.
485-2020, “IEEE Recommended
Practice for Sizing Lead-Acid Batteries
for Stationary Applications,” and
applies to production and utilization
facilities licensed under parts 50 and 52
of title 10 of the Code of Federal

Regulations (10 CFR) within the scope
of this RG.

II. Additional Information

The NRC published a notice of the
availability of DG-1418 in the Federal
Register on March 6, 2023 (88 FR
13735) for a 30-day public comment
period. The public comment period
closed on April 5, 2023. Public
comments on DG-1418 and the staff
responses to the public comments are
available in ADAMS under Accession
No. ML23118A345.

As noted in the Federal Register on
December 9, 2022 (87 FR 75671), this
document is being published in the
“Rules” section of the Federal Register
to comply with publication
requirements in 1 CFR chapter L.

III. Congressional Review Act

This RG is a rule as defined in the
Congressional Review Act (5 U.S.C.
801-808). However, the Office of
Management and Budget has not found
it to be a major rule as defined in the
Congressional Review Act.

IV. Backfitting, Forward Fitting, and
Issue Finality

Issuance of RG 1.212, Revision 2, does
not constitute backfitting as defined in
10 CFR 50.109, “‘Backfitting,” and as
described in NRC Management Directive
(MD) 8.4, “Management of Backfitting,
Forward Fitting, Issue Finality, and
Information Requests”’; affect the issue
finality of an approval issued under 10
CFR part 52; or constitute forward
fitting as defined in MD 8.4 because, as
explained in this RG, licensees are not
required to comply with the positions
set forth in this RG.

V. Submitting Suggestions for
Improvement of Regulatory Guides

A member of the public may, at any
time, submit suggestions to the NRC for
improvement of existing RGs or for the
development of new RGs. Suggestions
can be submitted on the NRC’s public
website at https://www.nrc.gov/reading-
rm/doc-collections/reg-guides/
contactus.html. Suggestions will be
considered in future updates and
enhancements to the ‘“Regulatory
Guide” series.

Dated: June 15, 2023.
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For the Nuclear Regulatory Commission.
Meraj Rahimi,
Chief, Regulatory Guide and Programs
Management Branch, Division of Engineering,
Office of Nuclear Regulatory Research.
[FR Doc. 2023-13143 Filed 6—-20-23; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-0921; Project
Identifier AD-2022-01430-T; Amendment
39-22471; AD 2023-12-13]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—-05—
04, which applied to all The Boeing
Company Model 737-100, —200, —200C,
-300, —400, 500, —600, —700, —700C,
—800, —900, and —900ER series
airplanes, except for Model 737-200
and —200C series airplanes equipped
with a certain flight control system. AD
2022-05-04 required revising the
limitations and operating procedures
sections of the existing airplane flight
manual (AFM) to incorporate specific
operating procedures for instrument
landing system (ILS) approaches,
speedbrake deployment, go-arounds,
and missed approaches, when in the
presence of interference from wireless
broadband operations in the 3.7-3.98
GHz frequency band (5G C-Band) as
identified by Notices to Air Missions
(NOTAMSs). Since the FAA issued AD
2022-05-04, the FAA determined that
additional limitations are needed due to
the continued deployment of new 5G C-
Band base stations whose signals are
expected to cover most of the
contiguous United States at
transmission frequencies between 3.7—
3.98 GHz. This AD requires revising the
limitations and operating procedures
sections of the existing AFM to
incorporate specific operating
procedures for ILS approaches,
speedbrake deployment, go-arounds,
and missed approaches, due to the
presence of 5G C-Band interference. The
FAA is issuing this AD to address the
unsafe condition on these products.

DATES: This AD is effective June 21,
2023.

ADDRESSES: AD Docket: You may
examine the AD docket at
regulations.gov under Docket No. FAA-
2023-0921; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Continued Operational
Safety Technical Advisor, COS Program
Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 817-222-5390; email:
operationalsafety@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-05-04,
Amendment 39-21955 (87 FR 10299,
February 24, 2022) (AD 2022-05—04).
AD 2022-05-04 applied to all The
Boeing Company (Boeing) Model 737—
100, —200, —200C, —300, —400, —500,
—-600, —700, —700C, —800, —900, and
—900ER series airplanes, except for
Model 737-200 and —200C series
airplanes equipped with a certain flight
control system. The NPRM published in
the Federal Register on May 3, 2023 (88
FR 27725). The NPRM was prompted by
a determination that radio altimeters
cannot be relied upon to perform their
intended function if they experience 5G
C-Band interference, and a
determination that, during approach,
landings, and go-arounds, as a result of
this interference, certain airplane
systems may not properly function,
resulting in increased flightcrew
workload while on approach with the
flight director, autothrottle, or autopilot
engaged.

In the NPRM, the FAA proposed to
retain the AFM revisions required by
AD 2022-05-04 until June 30, 2023. On
or before June 30, 2023, the FAA
proposed to require replacing those
AFM revisions with limitations
requiring the same procedures for
dispatch or release to airports, and
approach, landing, and go-around on
runways, at all airports for non-radio
altimeter tolerant airplanes. For radio
altimeter tolerant airplanes, the FAA
proposed to allow the procedures at 5G
CMAs as identified in an FAA Domestic
Notice. The FAA proposed this AD to
address 5G C-Band interference that

could result in increased flightcrew
workload and could lead to reduced
ability of the flightcrew to maintain safe
flight and landing of the airplane.

Discussion of Final Airworthiness
Directive

Comments

The FAA provided the public with an
opportunity to comment on the
proposed AD and received comments
from seven commenters. The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Support for NPRM

Boeing, the Air Line Pilots
Association, International (ALPA), and
an individual supported the NPRM
without change.

The supportive comments from ALPA
included additional viewpoints without
a suggestion specific to the AD or a
request the FAA can act on. These
comments are outside the scope of this
AD.

Request To Clarify AD Issue Dates

Comment summary: FlyPersia
Airlines commented that the issue dates
referenced for AD 2022—-23-12 and AD
2022-05-04 in the background section
of the proposed AD are incorrect. The
commenter stated that where “The FAA
issued AD 2022-23-12 (86 FR 69984,
December 9, 2021)” is stated, the correct
date should be December 7, 2021; in
same section where the proposed AD
specifies “AD 2022—-05-04 (87 FR
10299, February 24, 2022),” the
commenter stated the correct date
should be February 16, 2022.

FAA response: The dates quoted by
the commenter are within the
parenthetical citations for referencing
documents published in the Federal
Register by volume, page, and
publication date. These dates represent
the dates each AD published in the
Federal Register. The December 7, 2021,
and February 24, 2022, dates the
commenter referenced are the issuance
dates specified in the signature block at
the end of each AD (i.e., the dates on
which the ADs were issued by the
FAA). No change to this AD is necessary
because the citation dates are the correct
publication dates.

Request To Extend Compliance Time

Comment summary: Southwest
Airlines and American Airlines
expressed concern regarding the
compliance time for the proposed
actions and requested the FAA revise
the AD to provide a minimum of 30
days from the effective date of the AD.
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FAA response: The FAA understands
the commenters’ concerns and made
every effort to publish this AD as soon
as possible. After refraining from
operating at their FCC-authorized levels
for a year and a half, wireless companies
are now able to operate at higher levels,
yet still not at the levels authorized.
Specifically, wireless companies expect
to operate their networks in urban areas
with minimal restrictions due to the
completion of retrofits. Additionally,
the FAA anticipates 19 additional
telecommunication companies will
begin transmitting in the C-Band after
June 30, 2023. Although the FAA
continues to work with the companies
that intend to transmit in the 3.7-3.98—
GHz band near 5G CMAs, the FAA has
no agreement with those companies to
provide the FAA with tower locations
and other information necessary to
support the current NOTAM/AMOC
process. Therefore, the FAA will not be
able to extend the June 30, 2023, date.

Effect of Winglets on Accomplishment
of the Proposed Actions

Comment summary: Aviation Partners
Boeing stated that installing winglets
under supplemental type certificate
(STC) STC01219SE and STC ST00830SE
on applicable Boeing models does not
affect accomplishment of the actions
specified in the proposed AD.

FAA response: The FAA agrees. The
FAA has not changed this AD in this
regard.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and

determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. This AD is adopted as
proposed in the NPRM.

Interim Action

The FAA considers this AD to be an
interim action. Once the Technical
Standard Order (TSO) standard for radio
altimeters is established, which will
follow the existing international
technical consensus on the
establishment of the minimum
operational performance standards
(MOPS), the FAA anticipates that the
MOPS will be incorporated into the
TSO. Once a new radio altimeter TSO
is developed, approved, and available,
the FAA might consider additional
rulemaking.

Effective Date

Section 553(d) of the Administrative
Procedure Act (APA) (5 U.S.C. 551 et
seq.) requires publication of a rule not
less than 30 days before its effective
date. However, section 553(d)
authorizes agencies to make rules
effective in less than 30 days when the
agency finds “good cause.” Radio
altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 5G C-Band.
This interference can cause other
airplane systems to not properly
function, resulting in increased
flightcrew workload while on approach
with the flight director, autothrottle, or

ESTIMATED COSTS

autopilot engaged. To address this
unsafe condition, the actions required
by this AD must be accomplished before
the compliance date of June 30, 2023.
The FAA based this date on the changes
to the 5G C-Band environment
beginning on July 1, 2023. These
changes include increased wireless
broadband deployment and
transmissions closer to the parameters
authorized by the FCC. The earlier
operators learn of the requirements in
this AD, the earlier they can take action
to ensure compliance. An effective date
less than 30 days would ensure the AD
is codified earlier, thereby increasing
awareness of its requirements.
Therefore, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment
immediately effective.

Costs of Compliance

The cost information below describes
the costs to change the AFM. Although
this AD largely maintains the AFM
limitations currently required by AD
2022—-05-04, the FAA acknowledges
that this AD may also impose costs on
some aircraft operators from having to
change their conduct to comply with the
amended AFM. However, the FAA lacks
the data necessary to quantify the costs
associated with aircraft operators
changing their conduct.

The FAA estimates that this AD
affects 2,328 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM revision (retained actions from AD 2022-05-04) | 1 work-hour x $85 per hour! = $85 $0 $85 $197,880
New AFM revisions (new action) ...........ccceccervrveerennn. 1 work-hour x $85 per hour = $85 .. 0 85 2197,880

1The labor rate of $85 per hour is the average wage rate for an aviation mechanic.
2The estimated cost for this revision would not constitute a significant economic impact (even for small entities) because $85 is a minimal cost
compared to the regular costs of maintaining and operating a Model 737-100, —200, —200C, —300, —400, —500, —600, —700, —700C, —800, —900,

or —900ER transport category airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA

with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order

13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and
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(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment
Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2022—-05—-04, Amendment 39—
21955 (87 FR 10299, February 24, 2022),
and

m b. Adding the following new AD:

2023-12-13 The Boeing Company:
Amendment 39-22471; Docket No.

FAA-2023-0921; Project Identifier AD—
2022-01430-T.

(a) Effective Date

This airworthiness directive (AD) is
effective June 21, 2023.

(b) Affected ADs

This AD replaces AD 2022-05-04,
Amendment 39-21955 (87 FR 10299,
February 24, 2022) (AD 2022-05-04).

(c) Applicability

This AD applies to all The Boeing
Company 737-100, —200, —200C, —300, —400,
-500, —600, =700, —700C, —800, —900, and
—900ER series airplanes, certificated in any
category, except for Model 737-200 and
—200C series airplanes equipped with an SP—
77 flight control system.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by a determination
that radio altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 3.7-3.98 GHz
frequency band (5G C-Band), and a
determination that, during approach,
landings, and go-arounds, as a result of this
interference, certain airplane systems may
not properly function, resulting in increased
flightcrew workload while on approach with

the flight director, autothrottle, or autopilot
engaged. The FAA is issuing this AD to
address 5G C-Band interference that could
result in increased flightcrew workload and
could lead to reduced ability of the
flightcrew to maintain safe flight and landing
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

(1) For purposes of this AD, a “5G C-Band
mitigated airport” (5G CMA) is an airport at
which the telecommunications companies
have agreed to voluntarily limit their 5G
deployment at the request of the FAA, as
identified by an FAA Domestic Notice.

(2) For purposes of this AD, a ‘“radio
altimeter tolerant airplane” is one for which
the radio altimeter, as installed, demonstrates
the tolerances specified in paragraphs
(g)(2)(i) and (ii) of this AD, using a method
approved by the FAA.

(i) Tolerance to radio altimeter
interference, for the fundamental emissions
(3.7-3.98 GHz), at or above the power
spectral density (PSD) curve threshold
specified in figure 1 to paragraph (g)(2)(i) of
this AD.

BILLING CODE 4910-13-P
Figure 1 to paragraph (g)(2)(i)—Fundamental

Effective Isotropic PSD at Outside Interface
of Aircraft Antenna

Effective Isotropic Power Spectral
{

10 100
Height Above Ground (ft)

1000 10000

Height above ground (ft) Effective Isotropic PSD (dBm/MHz)

Aircraft on the ground -5
50 -5

100 -10

200 -17

500 -22

1000 -33

5000 -47

(ii) Tolerance to radio altimeter
interference, for the spurious emissions (3.7—

3.98 GHz), at or above the PSD curve

threshold specified in figure 2 to paragraph
(g)(2)(ii) of this AD.
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Figure 2 to paragraph (g)(2)(ii)—Spurious
Effective Isotropic PSD at Outside Interface

of Aircraft Antenna
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(3) For purposes of this AD, a “non-radio (h) Retained Airplane Flight Manual (AFM) the Limitations Section of the existing AFM
altimeter tolerant airplane” is one for which ~ Revision to include the information specified in figure
the radio altimeter, as installed, does not This paragraph restates the requirements of 3 t0 paragraph (h)(1) of this AD. This may be
demonstrate the tolerances specified in paragraph (g) of AD 2022-05-04. done by inserting a copy of figure 3 to

paragraphs (g)(2)(i) and (ii) of this AD. (1) Within 2 days after February 24, 2022 paragraph (h)(1) of this AD into the existing
(the effective date of AD 2022—-05-04): Revise AFM.
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Figure 3 to paragraph (h)(1)—AFM
Limitations Revisions

(Required by AD 2022-05-04)

Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
The following limitations are required for dispatch or release to airports, and approach,
landing, and go-around on runways, in U.S. airspace in the presence of 5G C-Band
wireless broadband interference as identified by NOTAM (NOTAMs will be issued to
state the specific airports or approaches where the radio altimeter is unreliable due to
the presence of 5G C-Band wireless broadband interference).

Approach, Landing, and Go-Around
Operators must use the Radio Altimeter 5G C-Band Interference, Approach,
Landing, and Go-Around procedure contained in the Operating Procedures

Section of this AFM.
(2) Within 2 days after February 24, 2022 AD, as applicable. This may be done by Figure 4 to paragraph (h)(2)—AFM Operating
(the effective date of AD 2022-05-04): Revise  inserting a copy of figure 4 to paragraph Procedures Revision for Model 737-100,
the Operating Procedures Section of the (h)(2) or figure 5 to paragraph (h)(2) of this -200, -200C, -300, —400, and -500 series

existing AFM to include the information
specified in figure 4 to paragraph (h)(2) of
this AD or figure 5 to paragraph (h)(2) of this

AD, as applicable, into the Operating airplanes
Procedures Section of the existing AFM.

(Required by AD 2022-05-04)
Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around

ILS Approaches
For ILS approaches not prohibited by AD 2021-23-12, during any ILS approach with
autopilot engaged or flight director ON, execute a go-around for any of the following
conditions, unless the runway environment is in sight and a manual, visual landing can
be accomplished:

o [fthe flight directors automatically retract from view, or

e [fthe pitch guidance indicates FLARE mode prematurely, or

e [fthe autothrottle retards to IDLE prematurely.

During Go-Around and Missed Approach

If go-around is required, ensure thrust is increased to go-around power. Do not use
flight director, autopilot, or autothrottles until reaching a safe altitude. TOGA mode
may not be available. Autopilot may not be available. Monitor pitch and roll modes for
engagement.
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Figure 5 to paragraph (h)(2)—AFM Operating
Procedures Revision for Model 737-600,

-700, -700C, -800, -900, and —-900ER series
airplanes

ILS Approaches

Landing

engagement.

(Required by AD 2022-05-04)

Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around

For ILS approaches not prohibited by AD 2021-23-12, during any ILS (and GLS if
installed) approach with autopilot engaged or flight director ON, execute a go-around
for any of the following conditions, unless the runway environment is in sight and a
manual, visual landing can be accomplished:
o [fthe flight directors automatically retract from view, or
e [fthe pitch guidance indicates FLARE mode prematurely, or
o If the autothrottle retards to IDLE prematurely.

Adjust operational (time of arrival) landing distance for manual speedbrakes.
Automatic speedbrake deployment may not occur after touchdown.

During Go-Around and Missed Approach
If go-around is required, ensure thrust is increased to go-around power. Do not use
flight director, autopilot, or autothrottles until reaching a safe altitude. TOGA mode
may not be available. Autopilot may not be available. Monitor pitch and roll modes for

(i) New Requirement: AFM Limitations
Revision for Non-Radio Altimeter Tolerant
Airplanes

For non-radio altimeter tolerant airplanes,
do the actions specified in paragraphs (i)(1)
and (2) of this AD.

(1) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to

include the information specified in figure 6
to paragraph (i) of this AD. This may be done
by inserting a copy of figure 6 to paragraph
(i) of this AD into the existing AFM.
Incorporating the AFM revision required by
this paragraph terminates the AFM revision
required by paragraph (h)(1) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 6 to
paragraph (i) of this AD, remove the AFM
revision required by paragraph (h)(1) of this
AD.

Figure 6 to paragraph (i)—AFM Limitations

Revision for Non-Radio Altimeter Tolerant

Airplanes

(Required by AD 2023-12-13)
Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
Due to the presence of SG C-Band wireless broadband interference, the following
limitations are required for dispatch or release to airports, and approach, landing, and
go-around on runways, in the contiguous U.S. airspace.

Approach, Landing, and Go-Around
Operators must use the Radio Altimeter 5SG C-Band Interference, Approach,
Landing, and Go-Around procedure contained in the Operating Procedures

Section of this AFM.

(j) New Requirement: AFM Limitations
Revision for Radio Altimeter Tolerant
Airplanes

For radio altimeter tolerant airplanes, do
the actions specified in paragraphs (j)(1) and
(2) of this AD.

(1) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to
include the information specified in figure 7
to paragraph (j) of this AD. This may be done
by inserting a copy of figure 7 to paragraph
(j) of this AD into the existing AFM.

Incorporating the AFM revision required by
this paragraph terminates the AFM revision
required by paragraph (h)(1) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 7 to
paragraph (j) of this AD, remove the AFM
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revision required by paragraph (h)(1) of this Figure 7 to paragraph (j)—AFM Limitations
AD. Revision for Radio Altimeter Tolerant
Airplanes

(Required by AD 2023-12-13)
Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for dispatch or release to airports, and approach, landing, and
go-around on runways, in the contiguous U.S. airspace unless operating at a 5G
C-Band mitigated airport as identified in an FAA Domestic Notice.

Approach, Landing, and Go-Around
Operators must use the Radio Altimeter SG C-Band Interference, Approach,
Landing, and Go-Around procedure contained in the Operating Procedures

Section of this AFM.
(k) New Requirement: AFM Operating This may be done by inserting a copy of 8 to paragraph (k) of this AD or figure 9 to
Procedures Revision figure 8 to paragraph (k) of this AD or figure paragraph (k) of this AD, remove the AFM

For all airplanes, do the actions specified 9 to paragraph (k) of this AD, as applicable, revision required by paragraph (h)(2) of this

. . into the Operating Procedures Section of the
in paragraphs (k)(1) and (2) of this AD. existing AI}?“M. Incgorporating the AFM AD.

(1) On or before June 30, 2023, revise the revision required by this paragraph Figure 8 to paragraph (k)—AFM Operating
Operating Procedures Section of the existing  tgrminates the AFM revision required by Procedures Revision for Model 737-100,
AFM to include the information specified in paragraph (h)(2) of this AD. -200, -200C, -300, —400, and -500 series
figure 8 to paragraph (k) of this AD or figure (2) Before further flight after incorporating airplanes

9 to paragraph (k) of this AD, as applicable. the operating procedures specified in figure

(Required by AD 2023-12-13)
Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around

ILS Approaches
For ILS approaches other than SA CAT I, SA CAT II, CAT II, and CAT III, during
any ILS approach with autopilot engaged or flight director ON, execute a go-around
for any of the following conditions, unless the runway environment is in sight and a
manual, visual landing can be accomplished:

o If the flight directors automatically retract from view, or

e If the pitch guidance indicates FLARE mode prematurely, or

o If the autothrottle retards to IDLE prematurely.

During Go-Around and Missed Approach

If go-around is required, ensure thrust is increased to go-around power. Do not use
flight director, autopilot, or autothrottles until reaching a safe altitude. TOGA mode
may not be available. Autopilot may not be available. Monitor pitch and roll modes for
engagement.
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Figure 9 to paragraph (k)—AFM Operating
Procedures Revision for Model 737-600,

-700, -700C, -800, -900, and —-900ER series
airplanes

ILS Approaches

Landing

engagement.

(Required by AD 2023-12-13)

Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around

For ILS approaches other than SA CAT I, SA CAT II, CAT II, and CAT III, during
any ILS (and GLS if installed) approach with autopilot engaged or flight director ON,
execute a go-around for any of the following conditions, unless the runway
environment is in sight and a manual, visual landing can be accomplished:

o [fthe flight directors automatically retract from view, or

e [fthe pitch guidance indicates FLARE mode prematurely, or

o If the autothrottle retards to IDLE prematurely.

Adjust operational (time of arrival) landing distance for manual speedbrakes.
Automatic speedbrake deployment may not occur after touchdown.

During Go-Around and Missed Approach
If go-around is required, ensure thrust is increased to go-around power. Do not use
flight director, autopilot, or autothrottles until reaching a safe altitude. TOGA mode
may not be available. Autopilot may not be available. Monitor pitch and roll modes for

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Operational Safety
Branch, FAA, has the authority to approve
AMOGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the Operational Safety
Branch, send it to the attention of the person
identified in paragraph (m) of this AD.
Information may be emailed to: AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) AMOCs approved for AD 2021-23-12,
Amendment 39-21810 (86 FR 69984,
December 9, 2021) providing relief for
specific radio altimeter installations are
approved as AMOCs for the requirements
specified in paragraph (h) of this AD until
June 30, 2023.

(m) Related Information

For more information about this AD,
contact Brett Portwood, Continued
Operational Safety Technical Advisor, COS
Program Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;

phone: 817-222-5390; email:
operationalsafety@faa.gov.
(n) Material Incorporated by Reference
None.
Issued on June 9, 2023.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-13151 Filed 6-16—23; 11:15 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2023-0922; Project
Identifier AD-2022-01431-T; Amendment
39-22472; AD 2023-12-14]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—06—
16, which applied to all The Boeing
Company Model 747-100, 747—-100B,
747-100B SUD, 747-200B, 747-200C,
747-200F, 747-300, 747—-400, 747—
400D, and 747-400F series airplanes.
AD 2022-06-16 required revising the
limitations and operating procedures
sections of the existing airplane flight
manual (AFM) to incorporate specific
operating procedures for takeoff,
instrument landing system (ILS)
approaches, non-precision approaches,
and go around and missed approaches,
when in the presence of interference
from wireless broadband operations in
the 3.7-3.98 GHz frequency band (5G C-
Band) interference as identified by
Notices to Air Missions (NOTAMSs).
Since the FAA issued AD 2022-06-16,
the FAA determined that additional
limitations are needed due to the
continued deployment of new 5G C-
Band stations whose signals are
expected to cover most of the
contiguous United States at
transmission frequencies between 3.7—
3.98 GHz. This AD requires revising the
limitations section of the existing AFM
to incorporate limitations requiring
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specific operating procedures, and
retains the operating procedures for
takeoff, ILS approaches, non-precision
approaches, and go-around and missed
approaches from AD 2022-06-16, due
to the presence of 5G C-Band
interference. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective June 21,
2023.

ADDRESSES: AD Docket: You may
examine the AD docket at
regulations.gov under Docket No. FAA—
2023-0922; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Continued Operational
Safety Technical Advisor, COS Program
Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 817-222-5390; email:
operationalsafety@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-06-16,
Amendment 39-21982 (87 FR 14780,
March 16, 2022) (AD 2022-06-16). AD
2022-06-16 applied to all The Boeing
Company (Boeing) Model 747-100, 747—
100B, 747-100B SUD, 747-200B, 747—
200C, 747-200F, 747-300, 747—400,
747-400D, and 747-400F series
airplanes. The NPRM published in the
Federal Register on May 3, 2023 (88 FR
27734). The NPRM was prompted by a
determination that radio altimeters
cannot be relied upon to perform their
intended function if they experience 5G
C-Band interference, and a
determination that during takeoff,
approach, landings, and go-arounds, as
a result of this interference, certain
airplane systems may not properly
function, resulting in increased
flightcrew workload while on approach
with the flight director, autothrottle, or
autopilot engaged.

In the NPRM, the FAA proposed to
retain the AFM revisions required by
AD 2022-06-16 until June 30, 2023. On
or before June 30, 2023, the FAA
proposed to require replacing those
AFM revisions with limitations
requiring the same procedures for
dispatch or release to airports, and
takeoff, approach, landing, and go-
around on runways at all airports for
non-radio altimeter tolerant airplanes.
For radio altimeter tolerant airplanes,
the FAA proposed that the procedures
would not be required at 5G C-Band
mitigated airports (5G CMAs) as
identified in an FAA Domestic Notice.
The FAA proposed this AD to address
5G C-Band interference that could result
in increased flightcrew workload and
could lead to reduced ability of the
flightcrew to maintain safe flight and
landing of the airplane.

Discussion of Final Airworthiness
Directive

Comments

The FAA provided the public with an
opportunity to comment on the
proposed AD and received comments
from two commenters. Boeing and the
Air Line Pilots Association,
International (ALPA), supported the
NPRM without change. The supportive
comments from ALPA included
additional viewpoints without a
suggestion specific to the AD or a
request the FAA can act on. These
comments are outside the scope of this
final rule.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. This AD is adopted as
proposed in the NPRM.

Interim Action

The FAA considers this AD to be an
interim action. Once the Technical
Standard Order (TSO) standard for radio
altimeters is established, which will
follow the existing international
technical consensus on the
establishment of the minimum
operational performance standards
(MOPS), the FAA anticipates that the
MOPS will be incorporated into the
TSO. Once a new radio altimeter TSO

is developed, approved, and available,
the FAA might consider additional
rulemaking.

Effective Date

Section 553(d) of the Administrative
Procedure Act (APA) (5 U.S.C. 551 et
seq.) requires publication of a rule not
less than 30 days before its effective
date. However, section 553(d)
authorizes agencies to make rules
effective in less than 30 days when the
agency finds “good cause.” Radio
altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 5G C-Band.
This interference can cause other
airplane systems to not properly
function, resulting in increased
flightcrew workload and could lead to
reduced ability of the flightcrew to
maintain safe flight and landing of the
airplane. To address this unsafe
condition, the actions required by this
AD must be accomplished before the
compliance date of June 30, 2023. The
FAA based this date on the changes to
the 5G C-Band environment beginning
on July 1, 2023. These changes include
increased wireless broadband
deployment and transmissions closer to
the parameters authorized by the FCC.
The earlier operators learn of the
requirements in this AD, the earlier they
can take action to ensure compliance.
An effective date less than 30 days
would ensure the AD is codified earlier,
thereby increasing awareness of its
requirements. Therefore, the FAA finds
that good cause exists pursuant to 5
U.S.C. 553(d) for making this
amendment immediately effective.

Costs of Compliance

The cost information below describes
the costs to change the AFM. Although
this AD largely maintains the AFM
limitations currently required by AD
2022—-06-16, the FAA acknowledges
that this AD may also impose costs on
some aircraft operators from having to
change their conduct to comply with the
amended AFM. However, the FAA lacks
the data necessary to quantify the costs
associated with aircraft operators
changing their conduct.

The FAA estimates that this AD
affects 137 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:
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ESTIMATED COSTS
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM revision (retained actions from AD 1 work-hour x $85 per hour' = $85 .............. $0 $85 $11,645
2022—-02-16).
New AFM revisions (new action) .................... 1 work-hour x $85 per hour = $85 ................. 0 85 211,645

1The labor rate of $85 per hour is the average wage rate for an aviation mechanic.
2The estimated cost for this revision would not constitute a significant economic impact (even for small entities) because $85 is a minimal cost
compared to the regular costs of maintaining and operating a Model 747-100, 747-100B, 747—100B SUD, 747-200B, 747-200C, 747—-200F,
747-300, 747-400, 747—-400D, or 747—400F transport category airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2022—06—16, Amendment 39—
21982 (87 FR 14780, March 16, 2022),
and

m b. Adding the following new AD:

2023-12-14 The Boeing Company:
Amendment 39-22472; Docket No.
FAA-2023-0922; Project Identifier AD—
2022-01431-T.

(a) Effective Date

This airworthiness directive (AD) is
effective June 21, 2023.

(b) Affected ADs

This AD replaces AD 2022-06-16,
Amendment 39-21982 (87 FR 14780, March
16, 2022) (AD 2022-06—-16).

(c) Applicability

This AD applies to all The Boeing
Company Model 747-100, 747—100B, 747—
100B SUD, 747-200B, 747-200C, 747—-200F,

747-300, 747—400, 747—-400D, and 747-400F
series airplanes, certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by a determination
that radio altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 3.7-3.98 GHz
frequency band (5G C-Band), and a
determination that during takeoff, approach,
landings, and go-arounds, as a result of this
interference, certain airplane systems may
not properly function, resulting in increased
flightcrew workload while on approach with
the flight director, autothrottle, or autopilot
engaged. The FAA is issuing this AD to
address 5G C-Band interference that could
result in increased flightcrew workload and
could lead to reduced ability of the
flightcrew to maintain safe flight and landing
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

(1) For purposes of this AD, a “5G C-Band
mitigated airport” (5G CMA) is an airport at
which the telecommunications companies
have agreed to voluntarily limit their 5G
deployment at the request of the FAA, as
identified by an FAA Domestic Notice.

(2) For purposes of this AD, a “radio
altimeter tolerant airplane” is one for which
the radio altimeter, as installed, demonstrates
the tolerances specified in paragraphs
(g)(2)() and (ii) of this AD, using a method
approved by the FAA.

(i) Tolerance to radio altimeter
interference, for the fundamental emissions
(3.7-3.98 GHz), at or above the power
spectral density (PSD) curve threshold
specified in figure 1 to paragraph (g)(2)(i) of
this AD.

BILLING CODE 4910-13-P
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Figure 1 to paragraph (g)(2)(i)—Fundamental
Effective Isotropic PSD at Outside Interface

of Aircraft Antenna
0.00
= -5.00 & &
£ 1000 |
@
%?~15.(X)
5 T -20.00
z S 5500 |
a E |
o % -30.00 |
2=
g Q—SS;(X) :
o ‘@ -40.00
B £
@ & -45.00
£ -50.00
= 1 10 100 1000 10000
[
Height Above Ground (ft)
Height above ground (ft) Effective Isotropic PSD (dBm/MHz)
Aircraft on the ground -5
50 -5
100 -10
200 -17
500 -22
1000 -33
5000 -47
(ii) Tolerance to radio altimeter 3.98 GHz), at or above the PSD curve threshold specified in figure 2 to paragraph

interference, for the spurious emissions (3.7— (g)(2)(ii) of this AD.
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Figure 2 to paragraph (g)(2)(ii)—Spurious
Effective Isotropic PSD at Outside Interface
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(3) For purposes of this AD, a “non-radio (h) Retained Airplane Flight Manual (AFM) Limitations Section of the existing AFM to
altimeter tolerant airplane” is one for which ~ Revision include the information specified in figure 3
the radio altimeter, as installed, does not This paragraph restates the requirements of {0 Paragraph (h)(1) of this AD. This may be
demonstrate the tolerances specified in paragraph (h) of AD 2022-02-16. done by inserting a copy of figure 3 to

paragraphs (g)(2)(i) and (ii) of this AD. (1) Within 2 days after March 16, 2022 (the paragraph (h)(1) of this AD into the existing
effective date of AD 2022-06—16): Revise the FM.
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Figure 3 to paragraph (h)(1)—AFM
Limitations Revision

(Required by AD 2022-06-16)

Radio Altimeter 5G C-Band Interference, Takeoff, Approach, Landing, and Go-
Around

The following limitations are required for dispatch or release to airports, and takeoff,
approach, landing, and go-around on runways, in U.S. airspace in the presence of 5G
C-Band wireless broadband interference as identified by NOTAM (NOTAMs will be
issued to state the specific airports or approaches where the radio altimeter is unreliable
due to the presence of 5G C-Band wireless broadband interference).

Takeoff, Approach, Landing, and Go-Around

Operators must use the Radio Altimeter 5G C-Band Interference, Takeoff,
Approach, Landing, and Go-Around procedure contained in the Operating
Procedures section of this AFM.

(2) Within 2 days after March 16, 2022 (the ~ AFM to include the information specified in to paragraph (h)(2) of this AD into the
effective date of AD 2022—-06—16): Revise the  figure 4 to paragraph (h)(2) of this AD. This existing AFM.
Operating Procedures Section of the existing  may be done by inserting a copy of figure 4
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Figure 4 to paragraph (h)(2)—AFM Operating
Procedures Revision

(Required by AD 2022-06-16)

Radio Altimeter SG C-Band Interference, Takeoff, Approach, Landing, and
Go-Around

Takeoff

If autopilot does not engage above the minimum altitude, when at a safe altitude, select
both flight director switches OFF, then ON, to re-engage. LNAV and VNAV may not
engage or engage at an erroneous altitude after departure.

ILS Approaches

For ILS approaches, disconnect the autopilot and autothrottle, and place both flight
director switches to OFF prior to glideslope intercept. Do not set RADIO minimums on
the EFIS control panel, use BARO minimums only.

Non-Precision Approaches

Autopilot, autothrottles, and flight directors may be used. Do not use autothrottles if
the autopilot is disengaged. Prior to descending below MDA, disconnect the
autothrottle and disengage the autopilot.

Landing

Do not rely on radio altimeter-based altitude aural callouts during approach. Adjust
operational (time of arrival) landing distance for manual speedbrake deployment.

During Go-Around and Missed Approach

If go-around is required, ensure thrust is increased to go-around power.

When the flight director switches are OFF, push either TO/GA switch to display the
flight director bars. When able, turn both flight directors to ON.

TO/GA mode may not be available. Autopilot may not be available. Monitor pitch and
roll modes for engagement.

(i) New Requirement: AFM Revision for include the information specified in figure 5 (2) Before further flight after incorporating
Non-Radio Altimeter Tolerant Airplanes to paragraph (i) of this AD. This may be done  the limitations specified in figure 5 to

For non-radio altimeter tolerant airplanes, DY inserting a copy of figure 5 to paragraph paragraph (i) of this AD, remove the AFM
do the actions specified in paragraphs (i)(1) (i) of this AD into the existing AFM. revision required by paragraph (h)(1) of this

and (2) of this AD. Incorporating the AFM revision required by AD.
(1) On or before June 30, 2023, revise the this paragraph terminates the AFM revision
Limitations Section of the existing AFM to required by paragraph (h)(1) of this AD.
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Figure 5 to paragraph (i)—AFM Revision for
Non-Radio Altimeter Tolerant Airplanes

Around

(Required by AD 2023-12-14)

Radio Altimeter SG C-Band Interference, Takeoff, Approach, Landing, and Go-

Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for dispatch or release to airports, and takeoff, approach,
landing, and go-around on runways, in the contiguous U.S. airspace.

Takeoff, Approach, Landing, and Go-Around

Operators must use the Radio Altimeter 5G C-Band Interference, Takeoff,
Approach, Landing, and Go-Around procedure contained in the Operating
Procedures section of this AFM.

(j) New Requirement: AFM Revision for
Radio Altimeter Tolerant Airplanes

For radio altimeter tolerant airplanes, do
the actions specified in paragraphs (j)(1) and
(2) of this AD.

(1) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to

include the information specified in figure 6
to paragraph (j) of this AD. This may be done
by inserting a copy of figure 6 to paragraph
(j) of this AD into the existing AFM.
Incorporating the AFM revision required by
this paragraph terminates the AFM revision
required by paragraph (h)(1) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 6 to
paragraph (j) of this AD, remove the AFM
revision required by paragraph (h)(1) of this
AD.

Figure 6 to paragraph (j)—AFM Revision for

Radio Altimeter Tolerant Airplanes

Around

(Required by AD 2023-12-14)

Radio Altimeter SG C-Band Interference, Takeoff, Approach, Landing, and Go-

Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for dispatch or release to airports, and takeoff, approach,
landing, and go-around on runways, in the contiguous U.S. airspace unless operating at
a 5G C-Band mitigated airport as identified in an FAA Domestic Notice.

Takeoff, Approach, Landing, and Go-Around

Operators must use the Radio Altimeter 5G C-Band Interference, Takeoff,
Approach, Landing, and Go-Around procedure contained in the Operating
Procedures section of this AFM.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Operational Safety
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the Operational Safety
Branch, send it to the attention of the person
identified in paragraph (1) of this AD.
Information may be emailed to: AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,

or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) AMOCs approved for AD 2021-23-12,
Amendment 39-21810 (86 FR 69984,
December 9, 2021), providing relief for
specific radio altimeter installations are
approved as AMOGCs for the requirements
specified in paragraph (h) of this AD until
June 30, 2023.

(1) Related Information

For more information about this AD,
contact Brett Portwood, Continued
Operational Safety Technical Advisor, COS
Program Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;

phone: 817-222-5390; email:
operationalsafety@faa.gov.
(m) Material Incorporated by Reference
None.
Issued on June 9, 2023.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.
[FR Doc. 2023-13149 Filed 6-16-23; 11:15 am]

BILLING CODE 4910-13-C
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-0671; Project
Identifier AD-2022-01428-T; Amendment
39-22469; AD 2023-12-11]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—03—
20, which applied to all The Boeing
Company Model 737-8, 737-9, and
737-8200 airplanes. AD 2022-03-20
required revising the limitations and
operating procedures sections of the
existing airplane flight manual (AFM) to
incorporate limitations prohibiting the
use of certain minimum equipment list
(MEL) items, and to incorporate
operating procedures for calculating
takeoff and landing distances, when in
the presence of interference from
wireless broadband operations in the
3.7-3.98 GHz frequency band (5G C-
Band) as identified by Notices to Air
Missions (NOTAMs). Since the FAA
issued AD 2022-03-20, the FAA
determined that additional limitations
are needed due to the continued
deployment of new 5G C-Band base
stations whose signals are expected to
cover most of the contiguous United
States at transmission frequencies
between 3.7-3.98 GHz. This AD requires
revising the limitations section of the
existing AFM to incorporate limitations
prohibiting the use of certain MEL
items, and would retain the operating
procedures from AD 2022-03-20 for
calculating takeoff and landing
distances, due to the presence of 5G C-
Band interference. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective June 21,
2023.

ADDRESSES: AD Docket: You may
examine the AD docket at
regulations.gov under Docket No. FAA—
2023-0671; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Continued Operational
Safety Technical Advisor, COS Program
Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 817-222-5390; email:
operationalsafety@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-03-20,
Amendment 39-21937 (87 FR 4787,
January 31, 2022) (AD 2022-03-20). AD
2022—-03-20 applied to all The Boeing
Company Model 737-8, 737-9, and
737-8200 airplanes. The NPRM
published in the Federal Register on
May 3, 2023 (88 FR 27786). The NPRM
was prompted by a determination that
radio altimeters cannot be relied upon
to perform their intended function if
they experience 5G C-Band interference,
and a determination that, during
takeoffs and landings, as a result of this
interference, certain airplane systems
may not properly function, resulting in
longer than normal landing or rejected
takeoff distances due to the effect on
thrust reverser deployment, spoilers,
speedbrake deployment, and increased
idle thrust, regardless of the approach
type or weather.

In the NPRM, the FAA proposed to
retain the requirements of AD 2022—03—
20 until June 30, 2023. On or before
June 30, 2023, the FAA proposed to
require replacing those AFM limitations
with limitations prohibiting the same
dispatching or releasing to airports, and
takeoff or landings on runways, and use
of certain MEL items at all airports for
non-radio altimeter tolerant airplanes.
For radio altimeter tolerant airplanes,
the FAA proposed to allow the
prohibited operations at 5G C-Band
mitigated airports (5G CMAs) as
identified in an FAA Domestic Notice.
The FAA proposed this AD to address
degraded deceleration performance,
which could lead to a runway
excursion.

Discussion of Final Airworthiness
Directive

Comments

The FAA provided the public with an
opportunity to comment on the
proposed AD and received comments
from four commenters. The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Support for NPRM

Boeing and the Air Line Pilots
Association, International (ALPA),
supported the NPRM without change.

The supportive comments from ALPA
included additional viewpoints without
a suggestion specific to the AD or a
request the FAA can act on. These
comments are outside the scope of this
AD.

Request To Extend Compliance Time

Comment summary: Southwest
Airlines and American Airlines
expressed concern regarding the
compliance time for the proposed
actions and requested the FAA revise
the AD to provide a minimum of 30
days from the effective date of the AD.

FAA response: The FAA understands
the commenters’ concerns and made
every effort to publish this AD as soon
as possible. After refraining from
operating at their FCC-authorized levels
for a year and a half, wireless companies
are now able to operate at higher levels,
yet still not at the levels authorized.
Specifically, wireless companies expect
to operate their networks in urban areas
with minimal restrictions due to the
completion of retrofits. Additionally,
the FAA anticipates 19 additional
telecommunication companies will
begin transmitting in the C-Band after
June 30, 2023. Although the FAA
continues to work with the companies
that intend to transmit in the 3.7-3.98-
GHz band near 5G CMAs, the FAA has
no agreement with those companies to
provide the FAA with tower locations
and other information necessary to
support the current NOTAM/AMOC
process. Therefore, the FAA will not be
able to extend the June 30, 2023, date.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. This AD is adopted as
proposed in the NPRM.

Interim Action

The FAA considers this AD to be an
interim action. Once the Technical
Standard Order (TSO) standard for radio
altimeters is established, which will
follow the existing international
technical consensus on the
establishment of the minimum
operational performance standards
(MOPS), the FAA anticipates that the
MOPS will be incorporated into the
TSO. Once a new radio altimeter TSO
is developed, approved, and available,
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the FAA might consider additional
rulemaking.

Effective Date

Section 553(d) of the Administrative
Procedure Act (APA) (5 U.S.C. 551 et
seq.) requires publication of a rule not
less than 30 days before its effective
date. However, section 553(d)
authorizes agencies to make rules
effective in less than 30 days when the
agency finds “good cause.” Radio
altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 5G C-Band.
This interference can cause other
airplane systems to not properly
function, resulting in longer than
normal landing or rejected takeoff
distances due to the effect on thrust

reverser deployment, spoilers,
speedbrake deployment, and increased
idle thrust, regardless of the approach
type or weather. To address this unsafe
condition, the actions required by this
AD must be accomplished before the
compliance date of June 30, 2023. The
FAA based this date on the changes to
the 5G C-Band environment beginning
on July 1, 2023. These changes include
increased wireless broadband
deployment and transmissions closer to
the parameters authorized by the FCC.
The earlier operators learn of the
requirements in this AD, the earlier they
can take action to ensure compliance.
An effective date less than 30 days
would ensure the AD is codified earlier,
thereby increasing awareness of its
requirements. Therefore, the FAA finds
that good cause exists pursuant to 5

ESTIMATED COSTS

U.S.C. 553(d) for making this
amendment immediately effective.

Costs of Compliance

The cost information below describes
the costs to change the AFM. Although
this AD largely maintains the AFM
limitations currently required by AD
2022—-03-20, the FAA acknowledges
that this AD may also impose costs on
some aircraft operators from having to
change their conduct to comply with the
amended AFM. However, the FAA lacks
the data necessary to quantify the costs
associated with aircraft operators
changing their conduct.

The FAA estimates that this AD
affects 276 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM revision (retained actions from AD 2022- | 1 work-hour! x $85 per hour = $85 ........ $0 $85 $23,460
03-20).
New AFM revisions (new action) ...........ccccceeeeenee. 1 work-hour x $85 per hour = $85 .......... 0 85 223,460

1The labor rate of $85 per hour is the average wage rate for an aviation mechanic.
2The estimated cost for this revision would not constitute a significant economic impact (even for small entities) because $85 is a minimal cost
compared to the regular costs of maintaining and operating a Model 737-8, 737-9, or 737-8200 transport category airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2022—-03-20, Amendment 39—
21937 (87 FR 4787, January 31, 2022),
and

m b. Adding the following new AD:

2023-12-11 The Boeing Company:
Amendment 39-22469; Docket No.
FAA-2023-0671; Project Identifier AD—
2022-01428-T.

(a) Effective Date

This airworthiness directive (AD) is
effective June 21, 2023.

(b) Affected ADs

This AD replaces AD 2022-03-20,
Amendment 39-21937 (87 FR 4787, January
31, 2022) (AD 2022-03-20).

(c) Applicability
This AD applies to all The Boeing

Company 737-8, 737-9, and 737-8200
airplanes, certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by a determination
that radio altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 3.7-3.98 GHz
frequency band (5G C-Band), and a
determination that, during takeoffs and
landings, as a result of this interference,
certain airplane systems may not properly
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function, resulting in longer than normal
landing or rejected takeoff distances due to
the effect on thrust reverser deployment,
spoilers, speedbrake deployment, and
increased idle thrust, regardless of the
approach type or weather. The FAA is
issuing this AD to address degraded
deceleration performance, which could lead
to a runway excursion.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already

(g) Definitions

(1) For purposes of this AD, a “5G C-Band
mitigated airport” (5G CMA) is an airport at
which the telecommunications companies
have agreed to voluntarily limit their 5G
deployment at the request of the FAA, as
identified by an FAA Domestic Notice.

(2) For purposes of this AD, a “radio
altimeter tolerant airplane” is one for which
the radio altimeter, as installed, demonstrates
the tolerances specified in paragraphs
(g)(2)(i) and (ii) of this AD, using a method

(i) Tolerance to radio altimeter
interference, for the fundamental emissions
(3.7-3.98 GHz), at or above the power
spectral density (PSD) curve threshold
specified in figure 1 to paragraph (g)(2)(i) of
this AD.

BILLING CODE 4910-13-P
Figure 1 to paragraph (g)(2)(i)—Fundamental

Effective Isotropic PSD at Outside Interface
of Aircraft Antenna

done. approved by the FAA.
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(ii) Tolerance to radio altimeter
interference, for the spurious emissions (3.7—

3.98 GHz), at or above the PSD curve

threshold specified in figure 2 to paragraph
(g)(2)(ii) of this AD.



40014 Federal Register/Vol. 88, No. 118/ Wednesday, June 21, 2023 /Rules and Regulations

Figure 2 to paragraph (g)(2)(ii)—Spurious
Effective Isotropic PSD at Outside Interface
of Aircraft Antenna
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(3) For purposes of this AD, a “non-radio demonstrate the tolerances specified in Figure 3 to paragraph (g)(4)—Runway
altimeter tolerant airplane” is one for which ~ paragraphs (g)(2)(i) and (ii) of this AD. Condition Codes
the radio altimeter, as installed, does not (4) Runway condition codes are defined in

figure 3 to paragraph (g)(4) of this AD.
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Runway | Runway Condition Description Reported
Condition Braking
Code Action
6 Dry Dry
5 Wet (smooth, grooved, or porous friction course (PFC)) or Good

frost
3 mm (0.12 inch) or less of: water, slush, dry snow, or wet
Snow
4 Compacted snow at or below -15°C (5°F) outside air Good to
temperature (OAT) medium
3 Wet (slippery), dry snow, or wet snow (any depth) over Medium
compacted snow
Greater than 3 mm (0.12 inch) of: dry snow or wet snow
Compacted snow at OAT warmer than -15°C (5°F)
2 Greater than 3 mm (0.12 inch) of: water or slush Medium
to poor
1 Ice Poor
0 Wet ice, water on top of compacted snow, dry snow, or wet | Nil
SNOW over ice
(h) Retained Airplane Flight Manual (AFM) (1) Within 2 days after January 31, 2022 done by inserting a copy of figure 4 to

Revision

This paragraph restates the requirements of

(the effective date of AD 2022—03—20): Revise paragraph (h)(1) of this AD into the existing

the Limitations Section of the existing AFM ~ AFM.

paragraph (h) of AD 2022-03-20. to include the information specified in figure  Figure 4 to paragraph (h)(1)—AFM

4 to paragraph (h)(1) of this AD. This may be Limitations Revisions

(Required by AD 2022-03-20)
Radio Altimeter SG C-Band Interference, Takeoff and Landing Performance
The following limitations are required for dispatch or release to airports, and takeoff or
landing on runways, in U.S. airspace in the presence of 5SG C-Band wireless broadband
interference as identified by NOTAM (NOTAMs will be issued to state the specific
airports or approaches where the radio altimeter is unreliable due to the presence of 5G
C-Band wireless broadband interference).

Minimum Equipment List (MEL)
Dispatch or release with any of the following MEL items is prohibited:
® 32-42-01 — Antiskid Systems
e 32-42-02 — Alternate Antiskid Valves
® 32-42-03 — Automatic Brake System
® 32-44-01 — Parking Brake Valve

Landing Operations on Runways with Condition Code 1 or 0
Dispatch or release to, or takeoff or landing on, runways with a runway
condition code of 1 or 0 is prohibited.

Takeoff and Landing Performance

Operators must use the SG C-Band Interference Takeoff Performance and
Landing Distance Calculations procedure contained in the Operating
Procedures Section of this AFM.
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(2) Within 2 days after January 31, 2022 specified in figure 5 to paragraph (h)(2) of Figure 5 to paragraph (h)(2)—AFM Operating
(the effective date of AD 2022—03-20): Revise this AD. This may be done by inserting a Procedures Revision
the Operating Procedures Section of the copy of figure 5 to paragraph (h)(2) of this AD
existing AFM to include the information into the existing AFM.

(Required by AD 2022-03-20)
5G C-Band Interference Takeoff Performance and Landing Distance Calculations

Dispatch Guidance — Takeoff Performance
Stopping distance during a rejected takeoff (RTO) can be significantly increased due to
the following potential effects on airplane systems:

e Limited spoiler extension
e Higher engine idle
e Thrust reversers may not deploy

For the increased stopping distance during an RTO, refer to the Departure Airport,
Takeoff Performance section below.

Dispatch Guidance — Destination or Alternate Airport — Landing Performance
Calculate the required landing distance (select Method A or Method B).

Method A: Use of normal landing performance increased by a predetermined
percentage

Use Prior to Descent, Required Landing Distance section below.

Method B: Use of the Non-Normal Configuration Landing Distance table for
SPOILERS

Use the SPOILERS Non-Normal Configuration Landing Distance table in the
Performance chapter of the AFM, or the applicable table below, for flaps 30 or flaps
40.

e Use the distance for MAX MANUAL braking configurations with the appropriate
runway condition at estimated time of arrival.

o Apply all of the appropriate distance adjustments to include the reverse thrust
adjustment for no reverse (NO REV).

For runway condition codes 6 and 5, obtain the required landing distance by using the
higher of:

e The resulting unfactored distance increased by 15%, or
¢ The normal dispatch calculations.

For runway condition codes 4 and 3, increase the resulting unfactored distance by 15%
to obtain the required landing distance.

For runway condition code 2, increase the resulting unfactored distance by 30% to
obtain the required landing distance.

End of Method B
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Departure Airport, Takeoff Performance
Select Method 1 or 2 to adjust the accelerate stop distance available (ASDA).
Note: Both methods provide an acceptable margin of safety.

Method 1: Adjust the ASDA by a predetermined value.
Adjust the ASDA by using the following adjustment:

Runway Condition | Runway Condition Subtract from

Code Description ASDA

6 Dry 950 feet

5 Wet skid resistant* 2,600 feet

5,4,0r3 Wet/dry snow/wet 3,700 feet
snow/compact snow/slippery

2 Slush or standing water 4,900 feet

*Provided approval to use wet skid resistant data has been received from the appropriate regulatory
authority in accordance with the AFM.

Use the adjusted ASDA and complete the takeoff performance calculations using
actual departure runway conditions and actual departure environmental conditions. Do
not take credit for use of reverse thrust when calculating takeoff performance.

End of Method 1
Method 2: Adjust the ASDA by a predetermined factor.

Multiply the ASDA by the following factor:

Runway Condition | Runway Condition ASDA Factor

Code Description

6 Dry 0.86

5 Wet skid resistant™® 0.76

5.4,0r3 Wet/dry snow/wet 0.71
snow/compact snow/slippery

2 Slush or standing water 0.65

*Provided approval to use wet skid resistant data has been received from the appropriate regulatory
authority in accordance with the AFM.

Use the adjusted ASDA and complete the takeoff performance calculations using
actual departure runway conditions and actual departure environmental conditions. Do
not take credit for use of reverse thrust when calculating takeoff performance.

End of Method 2

Prior to takeoff:
Verify normal radio altimeter indications.

Climb out:
¢ TO/GA mode may not be available
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e Monitor pitch mode engagement
e Monitor roll mode engagement
* Autopilot may not engage

Prior to Descent, Required Landing Distance

Do a time of arrival (en route) landing distance assessment using Method A or B. Use
the SPOILERS Non-Normal Configuration Landing Distance table in the Performance
chapter of the AFM, or the applicable table below, for flaps 30 or flaps 40.

Method A: Use of normal landing performance and increase by a predetermined
percentage.
Use the Normal Configuration Landing Distance table for flaps 30 or flaps 40.

Note: The distances and adjustments shown in the Normal Configuration Landing
Distance tables are factored and have been increased 15%.

Select the appropriate runway condition.
Select the distance for the MAX MANUAL braking configuration.
Apply all of the appropriate distance adjustments.

Note: Do not apply adjustments for reverse thrust.

To obtain the required landing distance, increase the resulting factored distance by the
percentage below in Table 1 based on the runway condition code or runway braking

action.
Table 1
Runway Condition Reported Braking Action Percentage
Code
6 Dry 23%
5 Good 63%
4 Good to medium 56%
3 Medium 65%
2 Medium to poor 113%

Determine autobrake settings using the Determine Autobrake Settings section below.
End of Method A

Method B: Use of the Non-Normal Configuration Landing Distance table for
SPOILERS

Use the SPOILERS Non-Normal Configuration Landing Distance table in the
Performance chapter of the AFM, or the applicable table below, for flaps 30 or flaps
40.

Select the appropriate runway condition.
Select the distance for MAX MANUAL braking configuration.

Apply all of the appropriate distance adjustments including the reverse thrust
adjustment for no reverse (NO REV).
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For runway condition codes 6 to 3, increase the resulting unfactored distance by 15%

to obtain the required landing distance.

For runway condition code 2, increase the resulting unfactored distance by 30% to
obtain the required landing distance.

Determine autobrake settings using the Determine Autobrake Settings section below.

SPOILERS Non-Normal Configuration Landing Distance Tables

737-8 and 737-8200 One Position Tailskid, FLAPS 30, VREF30)

Landing Distances and Adjustments (Feet)

Temperature Approach
Reference Altitude Wind Adjustment |Slope Adjustment| Adjustment per Speed Reverse Thrust
Distance | Weight Adjustment Adjustment” per 10 Knots per 1% 10°C Adjustment Adjustment
Runway | 150.000 LB Per 10,000 LB per 5 KTS
Candition | Landing Above | Below Per 1,000 ft above One No
Code Weight 150,000 LB STD [ HIGH Head / Tail Wind Down / Up Hill | Above / Below ISA VREF Reverser | Reverser
8 4870 250 / -270 130 /170 -210 / 880 80 / -70 130 7 -130 310 180 280
5 6300 420 / 410 230 /320 -330 / 1160 200 / -170 210 / -210 420 810 1300
4 G860 430 ! 430 240 /1 330 -350 / 1210 260 / -210 210 /7 -210 420 740 1620
3 7330 450 / -450 250 / 340 -380 / 1270 310 / -250 220 [ -220 420 210 2000
2 8200 810 / -570 330 /460 470 / 16860 440 / -340 280 [ -280 450 1530 4410
737-8 and 737-8200 Two Position Tailskid, FLAPS 30, VREF30
Landing Distances and Adjustments (Feet)
Temperature Approach
Reference Altitude Wind Adjustment | Slope Adjustment| Adjustment per Speed Reverse Thrust
Distance | Weight Adjustment Adjustment” per 10 Knots per 1% 10°C Adjustment Adjustment
Runway | 150,000 LB Per 10,000 LB per 5 KTS
Condition | Landing Above / Below Per 1,000 ft above One No
Code Weight 150.000 LB STD / HIGH Head / Tail Wind Down / Up Hill |Above / Below ISA| VREF Reverser | Reverser
8 4670 250 / -250 130 /170 -210 / 670 80 ! 70 120 / -120 300 180 250
5 8030 410 ¢ -380 220 [ 320 -320 ¢ 1130 180 / -160 200 /7 -200 410 550 1170
4 8610 420 / -400 230 / 330 -340 / 1180 240 / -200 200 / -200 410 680 1480
3 7050 430 ! 420 240 |/ 340 -380 / 1240 300 / -240 210 / -200 410 850 1960
2 7080 500 / -540 330 /480 -460 / 1640 420 /7 -330 270/ -270 450 1430 4110
737-9 FLAPS 30, VREF30
Landing Distances and Adjustments (Feet)
Temperature Approach
Reference Altitude Wind Adjustment | Slope Adjustment| Adjustment per Speed Reverse Thrust
Dist. Weight Adj Adjustment” per 10 Knots per 1% 10°C Adj Adij
Runway | 160,000 LB Per 10,000 LB per 5 KTS
Condition | Landing Above / Below Per 1,000 ft above Cne No
Code Weight 180,000 LB STD / HIGH Head ! Tail Wind Down / Up Hill |Above ! Below ISA VREF Reverser | Reverser
8 5030 250 / -250 140 /170 -210 / &80 0 / -80 130 /7 -130 310 170 270
5 8530 410 / -380 250 /330 -340 / 1180 220 / -180 210 / -210 420 810 1220
4 7080 420 / 400 280 / 340 -350 / 1230 270 ¢ 220 220 7 -220 420 720 1560
3 7550 430 / 420 270 / 350 -370 / 1200 330 / -280 220 / -220 420 8e0 1980
2 8530 500 ; -530 360 480 -480 ; 1600 480 ; -360 280 ; -280 480 1480 4070
737-8 and 737-8200 One Position Tailskid, FLAPS 40, VREF40
Landing Distances and Adjustments {Fest)
Temperature Approach
Reference Altitude Wind Adjustment | Slope Adjustment| Adjustment per Speed Reverse Thrust
Dhistance | Weight Adj Adju S per 10 Knots per 1% i0°C Adj Adj it
Runway | 150,000 LB Per 10,000 LB per5KTS
Candition | Landing Above | Below Per 1,000 ft above One No
Code Weight 150.000 LB STD / HIGH Head ! Tail Wind Down / Up Hill |Above / Below ISA| VREF Reverser | Reverser
8 4630 300 / -250 140 7 170 -210 1 &70 a0 /80 120 / -120 330 160 250
5 5860 400 / -380 230 /310 -320 / 1110 180 / -180 180 7 -180 420 510 1070
4 6450 500 ; -380 230 ¢ 320 -340 1 1170 250 ; -200 180 s -180 420 840 1380
3 8200 510 ¢ 420 240 ; 330 -350 ¢ 1230 310 7 -240 200 ; -200 410 800 1830
2 7670 870 / -520 320 /450 -450 / 1610 410 7 -320 260 /7 -260 450 1260 3430
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737-8 and 737-8200 Two Position Tailskid, FLAPS 40, VREF40

Landing Distances and Adjustments {Feet)
Temperature Approach
Referencs Altitude Wind Adj Slope Adj it Adj per Speed Reverse Thrust
Distance | Weight Adjustment Adjustment” per 10 Knots per 1% 10°C Adj Adj
Runway | 150.000 LB Per 10,000 LB per SKTS
Condition | Landing Above | Below Per 1,000 ft above One No
Code Weight 150,000 LB STD / HIGH Head / Tail Wind | Down/ Up Hill |Above / Below ISA| VREF | Reverser | Reverser
8 4800 310 / -250 140 /170 -210 / 870 @0 / -70 120 / -120 230 160 250
5 5830 500 / -370 230 /310 -320 / 1110 100 / -160 180 7 -180 420 510 1060
4 5420 510 / -380 240 ) 320 -330 / 1160 250 / -200 160 / -180 420 830 1370
3 8870 520 !/ 410 250 /330 -350 / 1220 310 1 -240 200 7 -200 410 800 1820
2 7630 880 { -520 330 /450 -450 / 1810 410 / -320 260 7 -260 450 1250 3400
737-9 FLAPS 40, VREF40
Landing Distances and Adjustiments (Feet)
Temperature Approach
Reference Altitude Wind Adjustment | Slope Adjustment| Adjustment per Speed Reverse Thrust
Distance | Weight Adjustment Adjustment” per 10 Knots per 1% 10°C Adj Adjustment
Runway | 160.000 LB Per 10,000 LB per 5 KTS
Condition | Landing Above [ Below Per 1,000 ft above One Mo
Code Weight 160,000 LB STD / HIGH Head / Tail Wind Down / Up Hill |Above ! Below 154 WVREF Reverser | Reverser
8 4920 330 / -250 150 /180 -210 / 680 80 / -BD 1320 7 -130 330 170 260
5 6280 520 / -370 250 1 340 -330 / 1160 210 / -180 200 7 -200 430 550 1150
4 8850 520 / -380 250 /1 240 -350 / 1200 270 1 -220 210 ¢ -210 430 660 1410
3 7300 540 / 410 260 [ 350 -360 / 1280 330 / -280 210 / -210 430 820 1830
2 8140 820 ; -510 340 1 470 480 | 1650 450 1 -340 270 ; -270 480 1200 3420

*For landing distance at or below 8,000 ft pressure altitude, apply the STD adjustment. For altitudes
higher than 8,000 ft, first apply the STD adjustment to derive a new reference landing distance for
8,000 ft then apply the HIGH adjustment to this new reference distance.

Reference distance is based on MAX MANUAL braking, sea level, standard day, no wind or slope
and maximum reverse thrust.

Reference distance includes a distance from threshold to touchdown associated with a flare time of 7
seconds.

Distances are based on SPOILERS failure distances which conservatively approximates the effects
of 5G interference after the Reverse Thrust Adjustment for no Reversers is applied.

Actual (unfactored) distances are shown.
Note: per procedure, MAX MANUAL braking is not required for normal operations.

End of Method B
Determine Autobrake Settings

¢ Determine desired AUTOBRAKE setting by using the normal configuration
landing distance.

Note: Normal manual or normal autobrakes can be used. The use of maximum
brakes is not needed except as stated in the During Landing section below.

During Approach

e Monitor radio altimeters for anomalies.

e Monitor performance of autopilot and autothrottle. If the autopilot or autothrottle
is not performing as expected, disconnect both the autopilot and autothrottle and
apply manual inputs to ensure proper control of flight path.

At DA(H), MDA(H), or the Missed Approach Point

e [f suitable visual reference is established, disengage the autopilot and autothrottle
and continue for a normal manual landing.




Federal Register/Vol. 88, No. 118/ Wednesday, June 21, 2023 /Rules and Regulations 40021

either in manual or automatic flight.

During Landing

or may be erroneous.
e Manual deployment of the speedbrakes may be needed.

conditions.

the entire landing roll.
During Go-around and Missed Approach

¢ TO/GA mode may not be available.

e Monitor thrust and verify that thrust increases.
e Monitor pitch mode engagement.

e Monitor roll mode engagement.

e Autopilot may not engage.

e [f a go-around is needed, do the go-around and the missed approach procedure

¢ Radio altitude-based altitude aural callouts during approach may not be available

o [f the thrust reversers do not deploy, immediately ensure the speedbrakes are
extended, apply manual braking, and modulate as needed for the existing runway

Note: In some conditions, maximum manual braking may be needed throughout

(i) New Requirement: AFM Revision for (1) On or before June 30, 2023, revise the
Non-Radio Altimeter Tolerant Airplanes Limitations Section of the existing AFM to
include the information specified in figure 6
to paragraph (i) of this AD. This may be done
by inserting a copy of figure 6 to paragraph
(i) of this AD into the existing AFM.
Incorporating the AFM revision required by

For non-radio altimeter tolerant airplanes,
do the actions specified in paragraphs (i)(1)
and (2) of this AD.

this paragraph terminates the AFM revision
required by paragraph (h)(1) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 6 to
paragraph (i) of this AD, remove the AFM
revision required by paragraph (h)(1) of this
AD.
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Figure 6 to paragraph (i)—AFM Revision for
Non-Radio Altimeter Tolerant Airplanes

(Required by AD 2023-12-11)
Radio Altimeter SG C-Band Interference, Takeoff and Landing Performance
Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for dispatch or release to airports, and takeoff or landing on
runways, in the contiguous U.S. airspace.

Minimum Equipment List (MEL)
Dispatch or release with any of the following MEL items is prohibited:
® 32-42-01 — Antiskid Systems
e 32-42-02 — Alternate Antiskid Valves
e 32-42-03 — Automatic Brake System
e 32-44-01 — Parking Brake Valve

Landing Operations on Runways with Condition Code 1 or 0
Dispatch or release to, or takeoff or landing on, runways with a runway
condition code of 1 or 0 is prohibited.

Takeoff and Landing Performance

Operators must use the 5G C-Band Interference Takeoff Performance and
Landing Distance Calculations procedure contained in the Operating
Procedures Section of this AFM.

(j) New Requirement: AFM Revision for include the information specified in figure 7 (2) Before further flight after incorporating
Radio Altimeter Tolerant Airplanes to paragraph (j) of this AD. This may be done  the limitations specified in figure 7 to

For radio altimeter tolerant airplanes, do by inserting a copy of figure 7 to paragraph paragraph (j) of this AD, remove the AFM
the actions specified in paragraphs (j)(1) and (j) of this AjD into the existing AFM. ) revision required by paragraph (h)(1) of this
(2) of this AD. Incorporating the AFM revision required by AD.

(1) On or before June 30, 2023, revise the this paragraph terminates the AFM revision
Limitations Section of the existing AFM to required by paragraph (h)(1) of this AD.
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Figure 7 to paragraph (j)—AFM Revision for
Radio Altimeter Tolerant Airplanes

(Required by AD 2023-12-11)
Radio Altimeter SG C-Band Interference, Takeoff and Landing Performance

Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for dispatch or release to airports, and takeoff or landing on
runways, in the contiguous U.S. airspace, unless operating at a SG C-Band mitigated
airport as identified in an FAA Domestic Notice.

Minimum Equipment List (MEL)
Dispatch or release with any of the following MEL items is prohibited:
® 32-42-01 — Antiskid Systems
e 32-42-02 — Alternate Antiskid Valves
® 32-42-03 — Automatic Brake System
e 32-44-01 — Parking Brake Valve

Landing Operations on Runways with Condition Code 1 or 0
Dispatch or release to, or takeoff or landing on, runways with a runway
condition code of 1 or 0 is prohibited.

Takeoff and Landing Performance
Operators must use the SG C-Band Interference Takeoff Performance and
Landing Distance Calculations procedure contained in the Operating

Procedures Section of this AFM.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Operational Safety
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the Operational Safety
Branch, send it to the attention of the person
identified in paragraph (1) of this AD.
Information may be emailed to: AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) AMOCs approved for AD 2021-23-12,
Amendment 39-21810 (86 FR 69984,
December 9, 2021) providing relief for
specific radio altimeter installations are
approved as AMOGs for the requirements
specified in paragraph (h) of this AD until
June 30, 2023.

(1) Related Information

For more information about this AD,
contact Brett Portwood, Continued
Operational Safety Technical Advisor, COS
Program Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;

phone: 817-222-5390; email:

operationalsafety@faa.gov.

(m) Material Incorporated by Reference
None.

Issued on June 9, 2023.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-13152 Filed 6-16—23; 11:15 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-0923; Project
Identifier AD-2022—-01432-T; Amendment
39-22473; AD 2023-12-15]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—09—

18, which applied to all The Boeing
Company Model 707, 717, and 727
airplanes; Model DC-8, DG-9, and DC-
10 airplanes; Model MD—10 and MD-11
airplanes; Model DC-9-81 (MD-81),
DC-9-82 (MD-82), DC-9-83 (MD-83),
DC-9-87 (MD-87), and MD-88
airplanes; and Model MD 90-30
airplanes. AD 2022-09-18 required
revising the limitations and operating
procedures sections of the existing
airplane flight manual (AFM) to
incorporate specific operating
procedures for, depending on the
airplane model, instrument landing
system (ILS) approaches, non-precision
approaches, ground spoiler deployment,
and go-around and missed approaches,
when in the presence of interference
from wireless broadband operations in
the 3.7-3.98 GHz frequency band (5G C-
Band) as identified by Notices to Air
Missions (NOTAMs). Since the FAA
issued AD 2022-09-18, the FAA
determined that additional limitations
are needed due to the continued
deployment of new 5G C-Band stations
whose signals are expected to cover
most of the contiguous United States at
transmission frequencies between 3.7—
3.98 GHz. This AD requires revising the
limitations and operating procedures
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sections of the AFM to incorporate
specific operating procedures for,
depending on the airplane model, ILS
approaches, non-precision approaches,
ground spoiler deployment, and go-
around and missed approaches, due to
the presence of 5G C-Band interference.
The FAA is issuing this AD to address
the unsafe condition on these products.
DATES: This AD is effective June 21,
2023.

ADDRESSES: AD Docket: You may
examine the AD docket at
regulations.gov under Docket No. FAA—
2023-0923; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Continued Operational
Safety Technical Advisor, COS Program
Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 817-222-5390; email:
operationalsafety@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-09-18,
Amendment 39-22038 (87 FR 31097,
May 23, 2022) (AD 2022-09-18). AD
2022-09-18 applied to all The Boeing
Company (Boeing) Model 707, 717, and
727 airplanes; Model DC-8, DC-9, and
DC-10 airplanes; Model MD-10 and
MD-11 airplanes; Model DC-9-81 (MD—
81), DC-9-82 (MD-82), DC-9-83 (MD-
83), DC-9-87 (MD-87), and MD-88
airplanes; and Model MD 90-30
airplanes. The NPRM published in the
Federal Register on May 3, 2023 (88 FR
27749). The NPRM was prompted by a
determination that radio altimeters
cannot be relied upon to perform their
intended function if they experience 5G
C-Band interference, and a
determination that during approach,
landings, and go-arounds, as a result of
this interference, certain airplane
systems may not properly function,
resulting in increased flightcrew
workload while on approach with the
flight director, autothrottle, or autopilot
engaged.

In the NPRM, the FAA proposed to
retain the AFM revisions required by
AD 2022-09-18 until June 30, 2023. On
or before June 30, 2023, the FAA

proposed to require replacing those
AFM revisions with limitations
requiring the same procedures for,
depending on the airplane model, ILS
approaches, non-precision approaches,
ground spoiler deployment, and go-
around and missed approaches, at all
airports for non-radio altimeter tolerant
airplanes. For radio altimeter tolerant
airplanes, the FAA proposed that the
procedures would not be required at 5G
C-Band mitigated airports (5G CMAs) as
identified in an FAA Domestic Notice.
The FAA proposed this AD to address
5G C-Band interference that could result
in increased flightcrew workload and
could lead to reduced ability of the
flightcrew to maintain safe flight and
landing of the airplane.

Discussion of Final Airworthiness
Directive

Comments

The FAA provided the public with an
opportunity to comment on the
proposed AD and received comments
from three commenters. The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Support for NPRM

Boeing and the Air Line Pilots
Association, International (ALPA),
supported the NPRM without change.

The supportive comments from ALPA
included additional viewpoints without
a suggestion specific to the AD or a
request the FAA can act on. These
comments are outside the scope of this
final rule.

Request To Extend Compliance Time

Comment summary: American
Airlines expressed concern regarding
the compliance time for the proposed
actions and requested the FAA revise
the AD to provide a minimum of 30
days from the effective date of the AD.

FAA response: The FAA understands
the commenter’s concern and made
every effort to publish this AD as soon
as possible. After refraining from
operating at their FCC-authorized levels
for a year and a half, wireless companies
are now able to operate at higher levels,
yet still not at the levels authorized.
Specifically, wireless companies expect
to operate their networks in urban areas
with minimal restrictions due to the
completion of retrofits. Additionally,
the FAA anticipates 19 additional
telecommunication companies will
begin transmitting in the C-Band after
June 30, 2023. Although the FAA
continues to work with the companies
that intend to transmit in the 3.7-3.98-
GHz band near 5G CMAs, the FAA has
no agreement with those companies to

provide the FAA with tower locations
and other information necessary to
support the current NOTAM/AMOC
process. Therefore, the FAA will not be
able to extend the June 30, 2023, date.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. This AD is adopted as
proposed in the NPRM.

Interim Action

The FAA considers this AD to be an
interim action. Once the Technical
Standard Order (TSO) standard for radio
altimeters is established, which will
follow the existing international
technical consensus on the
establishment of the minimum
operational performance standards
(MOPS), the FAA anticipates that the
MOPS will be incorporated into the
TSO. Once a new radio altimeter TSO
is developed, approved, and available,
the FAA might consider additional
rulemaking.

Effective Date

Section 553(d) of the Administrative
Procedure Act (APA) (5 U.S.C. 551 et
seq.) requires publication of a rule not
less than 30 days before its effective
date. However, section 553(d)
authorizes agencies to make rules
effective in less than 30 days when the
agency finds “good cause.” Radio
altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 5G C-Band.
This interference can cause other
airplane systems to not properly
function, resulting in increased
flightcrew workload while on approach
with the flight director, autothrottle, or
autopilot engaged. To address this
unsafe condition, the actions required
by this AD must be accomplished before
the compliance date of June 30, 2023.
The FAA based this date on the changes
to the 5G C-Band environment
beginning on July 1, 2023. These
changes include increased wireless
broadband deployment and
transmissions closer to the parameters
authorized by the FCC. The earlier
operators learn of the requirements in
this AD, the earlier they can take action
to ensure compliance. An effective date
less than 30 days would ensure the AD
is codified earlier, thereby increasing
awareness of its requirements.
Therefore, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
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for making this amendment
immediately effective.

Costs of Compliance

The cost information below describes
the costs to change the AFM. Although
this AD largely maintains the AFM

limitations currently required by AD
2022—09-18, the FAA acknowledges
that this AD may also impose costs on
some aircraft operators from having to
change their conduct to comply with the
amended AFM. However, the FAA lacks
the data necessary to quantify the costs

ESTIMATED COSTS

associated with aircraft operators
changing their conduct.

The FAA estimates that this AD
affects 476 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM revision (retained actions from AD 2022-09-18) | 1 work-hour x $85 per hour ' = $85 $0 $85 $40,460
New AFM revisions (New action) ........ccccccceeerceeeieennnnns 1 work-hour x $85 per hour = $85 .. 0 85 240,460

1The labor rate of $85 per hour is the average wage rate for an aviation mechanic.
2The estimated cost for this revision would not constitute a significant economic impact (even for small entities) because $85 is a minimal cost
compared to the regular costs of maintaining and operating a 707, 717, 727, DC-8, DC-9, bC-10, MD 10, MD-11, DC-9-81, DC-9-82, DC—9-
83, DC-9-87, MD-88, or MD-90-30 transport category airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2022-09-18, Amendment 39—
22038 (87 FR 31097, May 23, 2022), and
m b. Adding the following new AD:

2023-12-15 The Boeing Company:
Amendment 39-22473; Docket No.
FAA-2023-0923; Project Identifier AD—
2022-01432-T.

(a) Effective Date

This airworthiness directive (AD) is
effective June 21, 2023.

(b) Affected ADs

This AD replaces AD 2022-09-18,
Amendment 39-22038 (87 FR 31097, May 23,
2022) (AD 2022-09-18).

(c) Applicability

This AD applies to all The Boeing
Company airplanes identified in paragraphs
(c)(1) through (9) of this AD, certificated in
any category.

(1) Model 707—-100 Long Body, —200,
—100B Long Body, and —100B Short Body
series airplanes, and Model 707-300, —300B,
—300C, and —400 series airplanes.

(2) Model 717-200 airplanes.

(3) Model 727, 727C, 727-100, 727—-100C,
727-200, and 727-200F series airplanes.

(4) Model DC-8-11, DG-8-12, DC—8-21,
DC-8-31, DC-8-32, DC-8-33, DC-8-41, DC—-

8-42, DC-8-43, DC-8-51, DC-8-52, DC—8—
53, DC-8-55, DC-8F-54, DC-8F-55, DC—8—
61, DC-8-62, DC-8-63, DC-8-61F, DC—8—
62F, DC-8-63F, DC-8-71, DC-8-72, DC—8—
73, DC-8-71F, DC-8-72F, and DC-8-73F
airplanes.

(5) Model DC-9-11, DC-9-12, DC-9-13,
DC-9-14, DC-9-15, DC-9-15F, DC-9-21,
DC-9-31, DC-9-32, DC-9-32 (VC-9C), DC—
9-32F, DC-9-32F (C-9A, C-9B), DC-9-33F,
DC-9-34, DC-9-34F, DC-9-41, and DC-9-51
airplanes.

(6) Model DC-10-10, DC-10-10F, DC-10—
15, DC-10-30, DC-10-30F (KC-10A and
KDC-10), DC-10-40, and DC-10—40F
airplanes.

(7) Model MD-10-10F and MD-10-30F
airplanes.

(8) Model MD-11 and MD-11F airplanes.

(9) Model DC-9-81 (MD-81), DC—9-82
(MD-82), DC-9-83 (MD-83), DG-9-87 (MD—
87), MD-88, and MD—90-30 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by a determination
that radio altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 3.7-3.98 GHz
frequency band (5G C-Band), and a
determination that during approach,
landings, and go-arounds, as a result of this
interference, certain airplane systems may
not properly function, resulting in increased
flightcrew workload while on approach with
the flight director, autothrottle, or autopilot
engaged. The FAA is issuing this AD to
address 5G C-Band interference that could
result in increased flightcrew workload and
could lead to reduced ability of the
flightcrew to maintain safe flight and landing
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

(1) For purposes of this AD, a “5G C-Band
mitigated airport” (5G CMA) is an airport at
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which the telecommunications companies
have agreed to voluntarily limit their 5G
deployment at the request of the FAA, as
identified by an FAA Domestic Notice.

(2) For purposes of this AD, a “radio
altimeter tolerant airplane” is one for which
the radio altimeter, as installed, demonstrates

the tolerances specified in paragraphs
(g)(2)(i) and (ii) of this AD, using a method
approved by the FAA.

(i) Tolerance to radio altimeter
interference, for the fundamental emissions
(3.7-3.98 GHz), at or above the power
spectral density (PSD) curve threshold

specified in figure 1 to paragraph (g)(2)(i) of
this AD.

BILLING CODE 4910-13-P

Figure 1 to paragraph (g)(2)(i)—Fundamental
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(ii) Tolerance to radio altimeter
interference, for the spurious emissions (3.7—

3.98 GHz), at or above the PSD curve

threshold specified in figure 2 to paragraph
(g)(2)(ii) of this AD.
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Figure 2 to paragraph (g)(2)(ii)—Spurious
Effective Isotropic PSD at Outside Interface

of Aircraft Antenna
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(3) For purposes of this AD, a “non-radio (h) Retained Airplane Flight Manual (AFM) effective date of AD 2022-09-18), revise the
altimeter tolerant airplane” is one for which Revision-Limitations Limitations Section of the existing AFM to
the radio altimeter, as installed, does not This paragraph restates the requirements of include the information'specified.in figure 3
demonstrate the tolerances specified in paragraph (g) of AD 2022-09-18. to paragraph (h)(1) of this AD. This may be

. . . : . e done by inserting a copy of figure 3 to
paragraphs (g)(2)(i) and (ii) of this AD. (1) For airplanes identified in paragraphs y g a copy ot 1ig .
(c)(1) and (c)(3) through (6) of this AD: paragraph (h)(1) of this AD into the existing

Within 2 days after May 23, 2022 (the AFM.
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Figure 3 to paragraph (h)(1)—AFM 9-82 (MD-82), DC-9-83 (MD-83), and DC-
Limitations Revision for Model 707, 727, 9-87 (MD-87)), and DC-10
DC-8, DC-9 (except DC-9-81 (MD-81), DC-

(Required by AD 2022-09-18)

Radio Altimeter SG C-Band Interference, Approach Procedures

The following limitations are required for ILS approaches on runways in U.S. airspace
in the presence of 5G C-Band wireless broadband interference as identified by
NOTAM (NOTAMs will be issued to state the specific airports or approaches where
the radio altimeter is unreliable due to the presence of 5G C-Band wireless broadband
interference).

ILS Approaches
Operators must use the Radio Altimeter 5G C-Band Interference, ILS

Approaches procedure contained in the Operating Procedures Section of this
AFM.

(2) For airplanes identified in paragraphs information specified in figure 4 to paragraph Figure 4 to paragraph (h)(2)—AFM

(c)(2), (7), and (8) of this AD: Within 2 days (h)(2) of this AD. This may be done by Limitations Revision for Model 717, MD-
after May 23, 2022 (the effective date of AD inserting a copy of figure 4 to paragraph 10, and MD-11

2022—-09-18), revise the Limitations Section (h)(2) of this AD into the Limitations Section

of the existing AFM to include the of the existing AFM.

(Required by AD 2022-09-18)

Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
Procedures

The following limitations are required for approaches, landings, or go-arounds on
runways, in U.S. airspace in the presence of 5SG C-Band wireless broadband
interference as identified by NOTAM (NOTAMs will be issued to state the specific
airports or approaches where the radio altimeter is unreliable due to the presence of 5G
C-Band wireless broadband interference).

ILS and Non Precision Approaches, Landing, and Go-Around
Operators must use the Radio Altimeter SG C-Band Interference, Approach,
Landing, and Go-Around procedures contained in the Operating Procedures
Section of this AFM.

(3) For airplanes identified in paragraph AFM to include the information specified in  to paragraph (h)(3) of this AD into the
(c)(9) of this AD: Within 2 days after May 23,  figure 5 to paragraph (h)(3) of this AD. This Limitations Section of the existing AFM.
2022 (the effective date of AD 2022-09-18), may be done by inserting a copy of figure 5
revise the Limitations Section of the existing
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Figure 5 to paragraph (h)(3)—AFM 83), DC-9-87 (MD-87), MD-88, and MD-
Limitations Revision for Model DC-9-81 90-30
(MD-81), DC-9-82 (MD-82), DC-9-83 (MD-
(Required by AD 2022-09-18)
Radio Altimeter SG C-Band Interference, Approach Procedures
The following limitations are required for approaches in U.S. airspace in the presence
of 5G C-Band wireless broadband interference as identified by NOTAM (NOTAMs
will be issued to state the specific airports or approaches where the radio altimeter is
unreliable due to the presence of 5G C-Band wireless broadband interference).
ILS and Non Precision Approaches
Operators must use the Radio Altimeter 5G C-Band Interference, Approaches
procedures contained in the Operating Procedures Section of this AFM.
(i) Retained AFM Revision-Operating of AD 2022-09-18), revise the Operating Figure 6 to paragraph (i)(1)—AFM Operating
Procedures Procedures Section of the existing AFM to Procedures Revision for Model 707, 727,
This paragraph restates the requirements of ~include the information specified in figure 6 DC-8, DC-9 (except DC-9-81 (MD-81), DG~
paragraph (h) of AD 2022-09-18. to paragraph (i)(1) of this AD. This may be 9-82 (MD-82), DC-9-83 (MD-83), and DC-
(1) For airplanes identified in paragraphs done by inserting a copy of figure 6 to 9-87 (MD-87)), and DG-10
(c)(1) and (3) through (6) of this AD: Within paragraph (i)(1) of this AD into the Operating
2 days after May 23, 2022 (the effective date Procedures Section of the existing AFM.
(Required by AD 2022-09-18)
Radio Altimeter SG C-Band Interference, ILS Approaches
ILS Approaches
For ILS approaches not prohibited by AD 2021-23-12, disconnect the autopilot and
autothrottles, and place both flight director switches to OFF prior to glideslope
intercept.
(2) For airplanes identified in paragraph the existing AFM to include the information = Operating Procedures Section of the existing

(c)(2) of this AD: Within 2 days after May 23,  specified in figure 7 to paragraph (i)(2) of this AFM.
2022 (the effective date of AD 2022-09-18), AD. This may be done by inserting a copy of
revise the Operating Procedures Section of figure 7 to paragraph (i)(2) of this AD into the
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Figure 7 to paragraph (i)(2)—AFM Operating
Procedures Revision for Model 717

(Required by AD 2022-09-18)

Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
ILS Approaches

For ILS approaches not prohibited by AD 2021-23-12, disconnect the autopilot prior to
glideslope intercept.

Note: Possible erroneous radio altimeter indications may affect autothrottles and flight
director guidance; manually intervene if necessary.

Non-Precision Approaches

Non-precision instrument approaches can be conducted using LNAV/VNAYV with
flight directors, autopilot, and autothrottle to published BARO minimums.

Landing

For landing, the Auto Ground Spoiler function may require manual extension. If
manual extension is required, calculate landing distance requirements as specified in
Appendix 3, Auto Ground Spoiler System Inop, of this AFM.

During Go-Around and Missed Approach

If go-around is required, initial flight director pitch guidance will provide proper speed
and pitch targets, but, under certain 5G interference conditions, the flight director
cannot be commanded from the Flight Control Panel (FCP) to provide speed or
heading guidance, and may not provide altitude capture guidance. If this guidance is
not available, manually comply with missed approach procedures, including altitude

constraints.
(3) For airplanes identified in paragraph the existing AFM to include the information =~ Operating Procedures Section of the existing
(c)(7) of this AD: Within 2 days after May 23,  specified in figure 8 to paragraph (i)(3) of this AFM.
2022 (the effective date of AD 2022—-09-18), AD. This may be done by inserting a copy of

revise the Operating Procedures Section of figure 8 to paragraph (i)(3) of this AD into the
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Figure 8 to paragraph (i)(3)—AFM Operating
Procedures Revision for Model MD-10

(Required by AD 2022-09-18)

Radio Altimeter 5G C-Band Interference, Approach, Landing, and Go-Around
ILS Approaches

For ILS approaches not prohibited by AD 2021-23-12, disconnect the autopilot prior to
glideslope intercept.

Note: Possible erroneous radio altimeter indications may affect autothrottles and flight
director guidance; manually intervene if necessary.

Non-Precision Approaches

Non-precision instrument approaches can be conducted using LNAV/VNAYV with
flight directors, autopilot, and autothrottle to published BARO minimums.

Landing

For landing, the Auto Ground Spoiler function may require manual extension. If
manual extension is required, calculate landing distance requirements according to the
following tables, as applicable.

SERIES 10
S50/EXT ESTIMATED LANDING DISTANCES (FEET)
USE MANUAL SPOILERS

Weight 1000 LB 260 280 300 320 340 360 380 400

S.L. DRY | 2800 2900 3030 3160 3290 3410 3540 3660

STD=15°C | WET | 3670 3810 3990 4190 4370 4540 4730 4900

2000 FT DRY | 2920 3030 3170 3310 3450 3580 3720 3840

STD=11°C | WET | 3840 3990 4190 4400 4600 4780 4980 5170

4000 FT DRY | 3060 3170 3320 3480 3620 3760 3920 4050

STD=7°C | WET | 4040 4190 4410 4630 4850 5040 5260 5460

6000 FT DRY | 3210 3330 3490 3650 3820 3960 4130 4270

STD=3°C | WET | 4240 4410 4650 4890 5120 5330 5570 5780

8000 FT DRY | 3360 3490 3670 3840 4020 4180 4360 4520

STD=-1°C | WET | 4460 4650 4900 5160 5410 5640 5900 6130

10000 FT | DRY | 3530 3670 3860 4060 4250 4420 4610 4780

STD=-5°C | WET | 4690 4910 5180 5460 5730 5980 6260 6510

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop. (Includes Air Run Distance)
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CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C

FEET PER °C DRY WET

BELOW standard day -7 -10

ABOVE standard day +37 +44
Slope: Valid from -2% downbhill to +2% uphill

FEET PER 1% SLOPE DRY WET

UPHILL -46 -96

DOWNHILL +257 +459
Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET

HEADWIND -20 -34

TAILWIND +50 +68

SERIES 10

35/EXT ESTIMATED LANDING DISTANCES (FEET)

USE MANUAL SPOILERS

Weight 1000 LB 260 280 300 320 340 360 380 400

S.L. DRY | 2800 2900 3030 3170 3300 3420 3560 3680
STD=15°C | WET | 3710 3850 4050 4250 4450 4620 4820 4990
2000 FT DRY | 2930 3030 3180 3330 3470 3600 3740 3870
STD=11°C | WET | 3890 4040 4260 4480 4680 4870 5080 5270
4000 FT DRY | 3070 3180 3330 3490 3640 3790 3940 4080
STD=7°C | WET | 4090 4260 4480 4720 4940 5150 5370 5580
6000 FT DRY | 3210 3340 3500 3670 3840 3990 4160 4310
STD=3°C | WET | 4300 4490 4730 4980 5220 5440 5690 5910
8000 FT DRY | 3380 3510 3680 3870 4050 4210 4400 4560
STD=-1°C | WET | 4530 4730 4990 5260 5530 5770 6030 6280
10000 FT | DRY | 3550 3690 3880 4090 4280 4460 4650 4830
STD=-5°C | WET | 4790 5000 5280 5580 5860 6120 6410 6670
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NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop. (Includes Air Run Distance)

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C

FEET PER °C DRY WET
BELOW standard day -7 -10
ABOVE standard day +17 +25

Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET
UPHILL -47 -99
DOWNHILL +125 +300

Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET

HEADWIND -20 -34

TAILWIND +30 +51
SERIES 30

S50/EXT ESTIMATED LANDING DISTANCES (FEET)
USE MANUAL SPOILERS

Weight 1000 LB 340 360 380 400 420 440 460 480

S.L. DRY | 3380 3530 3670 3800 3910 4050 4210 4370

STD=15°C | WET | 4500 4700 4900 5100 5270 5470 5690 5920

2000 FT DRY | 3550 3710 3850 4000 4120 4270 4440 4610

STD=11°C | WET | 4740 4960 5180 5390 5570 5790 6030 6280

4000 FT DRY | 3740 3900 4060 4220 4350 4510 4710 4910

STD=7°C | WET | 5010 5250 5480 5710 5910 6150 6440 6720

6000 FT DRY | 3930 4110 4280 4450 4590 4770 5010 5240

STD=3°C | WET | 5290 5550 5800 6050 6260 6520 6860 7200

8000 FT DRY | 4140 4330 4510 4720 4910 5120 5390 5650

STD=-1°C | WET | 5590 5860 6130 6430 6710 7020 7390 7770
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10000 FT | DRY | 4370

4570 4770 5010 5260

5510

5800

6110

STD=-5°C | WET | 5910

6210 6500 6840 7200

7560

7970

8410

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop. (Includes Air Run Distance)

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C

FEET PER °C DRY WET

BELOW standard day -10 -14

ABOVE standard day +23 +34
Slope: Valid from -2% downbhill to +2% uphill

FEET PER 1% SLOPE DRY WET

UPHILL -54 -116

DOWNHILL +168 +380
Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET

HEADWIND -25 -41

TAILWIND +79 +63

SERIES 30

USE MANUAL SPOILERS

35/EXT ESTIMATED LANDING DISTANCES (FEET)

Weight 1000 LB 340 360 380 400 420 440 460 480

S.L. DRY | 3500 3650 3810 3950 4070 4220 4390 4560
STD=15°C | WET | 4700 4920 5140 5360 5540 5760 6010 6250
2000 FT DRY | 3680 3840 4010 4160 4300 4460 4640 4820
STD=11°C | WET | 4960 5190 5440 5670 5870 6110 6380 6640
4000 FT DRY | 3870 4040 4230 4400 4540 4720 4930 5150
STD=7°C | WET | 5250 5500 5770 6020 6240 6500 6810 7120
6000 FT DRY | 4080 4270 4460 4650 4800 4990 5250 5510
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STD=3°C | WET | 5550 5830 6110 6390 6620 6910 7270 7640
8000 FT DRY | 4300 4500 4710 4930 5140 5370 5650 5930
STD=-1°C | WET | 5870 6170 6480 6800 7100 7430 7840 8240
10000 FT | DRY | 4540 4760 4990 5250 5500 5780 6090 6400
STD=-5°C | WET | 6210 6540 6870 7250 7610 8010 8460 8900

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop. (Includes Air Run Distance)

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C

FEET PER °C DRY WET

BELOW standard day -10 -15

ABOVE standard day +26 +37
Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET

UPHILL -58 -120

DOWNHILL +179 +411
Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET

HEADWIND -26 -42

TAILWIND +86 +68

constraints.

During Go-Around and Missed Approach

If go-around is required, initial flight director pitch guidance will provide proper speed
and pitch targets, but, under certain 5G interference conditions, the flight director
cannot be commanded from the Flight Control Panel (FCP) to provide speed or
heading guidance, and may not provide altitude capture guidance. If this guidance is
not available, manually comply with missed approach procedures, including altitude

(4) For airplanes identified in paragraph
(c)(8) of this AD: Within 2 days after the
effective date of this AD, revise the Operating done by inserting a copy of figure 9 to
Procedures Section of the existing AFM to

include the information specified in figure 9  paragraph (i)(4) of this AD into the Operating

to paragraph (i)(4) of this AD. This may be

Procedures Section of the existing AFM.
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Figure 9 to paragraph (i)(4)—AFM
Operating Procedures Revision for Model
MD-11

(Required by AD 2022-09-18)

Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
ILS Approaches

For ILS approaches not prohibited by AD 2021-23-12, disconnect the autopilot prior to
glideslope intercept.

Note: Possible erroneous radio altimeter indications may affect autothrottles and flight
director guidance; manually intervene if necessary.

Non-Precision Approaches

Non-precision instrument approaches can be conducted using LNAV/VNAYV with
flight directors, autopilot, and autothrottle to published BARO minimums.

Landing

For landing, the Auto Ground Spoiler function may require manual extension. If
manual extension is required, calculate landing distance requirements according to the
following tables, as applicable.

S0/EXT ESTIMATED LANDING DISTANCES (FEET)

USE MAN SPOILERS
General Electric CF6-80C2 Engines

Weight 1000 LB 360 380 400 420 440 460 480 500

S.L. DRY | 4315 4480 4650 4803 4949 5126 5274 5453

STD=15°C | WET | 5156 5388 5604 5805 6008 6240 6443 6677

2000 FT DRY | 4520 4695 4876 5039 5195 5384 5542 5734

STD=11°C | WET | 5466 5688 5927 6140 6355 6605 6827 7084

4000 FT DRY | 4738 4925 5118 5292 5459 5661 5830 6036

STD=7°C | WET | 5777 6021 6275 6510 6743 7007 7241 7527

6000 FT DRY | 4975 5175 5381 5568 5747 5963 6145 6367

STD=3°C | WET | 6125 6392 6658 6917 7166 7449 7710 7999

8000 FT DRY | 5229 5443 5663 5864 6057 6290 6486 6725

STD=-1°C | WET | 6497 6787 7084 7354 7628 7939 8212 8538

10000 FT | DRY | 5505 5734 5972 6188 6418 6693 6931 7208

STD=-5°C | WET | 6920 7220 7544 7842 8155 8532 8853 9223
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NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop (includes air run distances).

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C

FEET PER °C DRY WET
BELOW standard day -12 -14
ABOVE standard day +25 +35

Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET
UPHILL -84 -137
DOWNHILL +229 +444

Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET
HEADWIND -32 -46
TAILWIND +83 +132

35/EXT ESTIMATED LANDING DISTANCES (FEET)

USE MAN SPOILERS
General Electric CF6-80C2 Engines

Weight 1000 LB 360 380 400 420 440 460 480 500

S.L. DRY | 4632 4803 4974 5155 5340 5496 5685 5855

STD=15°C | WET | 5577 5795 6020 6257 6502 6717 6969 7197

2000 FT DRY | 4856 5039 5221 5414 5613 5780 5983 6165

STD=11°C | WET | 5890 6131 6373 6631 6893 7128 7394 7642

4000 FT DRY | 5096 5291 5486 5693 5906 6085 6304 6500

STD=7°C | WET | 6249 6509 6763 7037 7317 7571 7864 8133

6000 FT DRY | 5357 5566 5775 5998 6227 6420 6655 6867

STD=3°C | WET | 6631 6914 7190 7489 7798 8060 8380 8674

8000 FT DRY | 5637 5862 6087 6326 6574 6782 7037 7317

STD=-1°C | WET | 7047 7348 7660 7980 8308 8600 8943 9324

10000 FT | DRY | 5943 6185 6428 6687 6963 7267 7546 7854
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STD=-5°C | WET | 7513 7841 8166 8522 8888 9294 9675 10074

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop (includes air run distances).

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C
FEET PER °C DRY WET
BELOW standard day -13 -16
ABOVE standard day +29 +39

Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET
UPHILL -94 -155
DOWNHILL +275 +522

Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET
HEADWIND -35 -50
TAILWIND +95 +143

S0/EXT ESTIMATED LANDING DISTANCES (FEET)
USE MAN SPOILERS
Pratt & Whitney PW-4460/PW-4462 Engines

Weight 1000 LB 360 380 400 420 440 460 480 500

S.L. DRY | 4316 4476 4641 4791 4963 5113 5262 5443

STD=15°C | WET | 5050 5269 5498 5710 5922 6157 6371 6626

2000 FT DRY | 4526 4697 4875 5036 5190 5377 5535 5728

STD=11°C | WET | 5343 5585 5824 6053 6282 6531 6760 7035

4000 FT DRY | 4751 4935 5125 5297 5463 5663 5832 6038

STD=7°C | WET | 5664 5914 6185 6425 6673 6943 7189 7477

6000 FT DRY | 4993 5190 5394 5580 5757 5973 6154 6375

STD=3°C | WET | 6003 6284 6566 6826 7094 7392 7651 7969

8000 FT DRY | 5253 5465 5684 5883 6075 6307 6503 6741
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STD=-1°C | WET | 6382 6677 6983 7266 7550 7869 8158 8494
10000 FT | DRY | 5534 5762 5998 6214 6443 6718 6955 7232
STD=-5°C | WET | 6783 7107 7440 7749 8076 8457 8797 9182

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 60 KIAS, then
forward idle to stop (includes air run distances).

CORRECTIONS:
Temperature: Valid from STD -20°C to STD +40°C
FEET PER °C DRY WET
BELOW standard day -11 -13
ABOVE standard day +25 +34
Slope: Valid from -2% downhill to +2% uphill
FEET PER 1% SLOPE DRY WET
UPHILL -83 -138
DOWNHILL +228 +443
Wind: Valid from -10 knot tailwind to +20 knot headwind
FEET PER KNOT DRY WET
HEADWIND -33 -45
TAILWIND +83 +128
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35/EXT ESTIMATED LANDING DISTANCES (FEET)

USE MAN SPOILERS
Pratt & Whitney PW-4460/PW-4462 Engines

Weight 1000 LB 360 380 400 420 440 460 480 500

S.L. DRY | 4622 4790 4958 5138 5326 5484 5677 5850

STD=15°C | WET | 5422 5661 5902 6154 6422 6647 6923 7169

2000 FT DRY | 4856 5035 5215 5406 5605 5773 5979 6165

STD=11°C | WET | 5755 6005 6265 6533 6812 7062 7353 7626

4000 FT DRY | 5105 5298 5491 5696 5908 6087 6307 6506

STD=7°C | WET | 6102 6386 6659 6950 7251 7511 7825 8121

6000 FT DRY | 5373 5581 5788 6009 6238 6430 6665 6879

STD=3°C | WET | 6493 6787 7084 7397 7724 8013 8345 8656

8000 FT DRY | 5662 5885 6109 6347 6594 6802 7056 7285

STD=-1°C | WET | 6907 7220 7543 7887 8236 8548 8916 9254

10000 FT | DRY | 5975 6216 6458 6716 6992 7296 7575 7882

STD=-5°C | WET | 7353 7703 8047 8423 8815 9243 9646 10082

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 60 KIAS, then
forward idle to stop (includes air run distances).

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C
FEET PER °C DRY WET
BELOW standard day -11 -15
ABOVE standard day +28 +39

Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET

UPHILL -93 -151

DOWNHILL +273 +524
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Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET
HEADWIND -35 -48
TAILWIND +94 +140

constraints.

During Go-Around and Missed Approach

If go-around is required, initial flight director pitch guidance will provide proper speed
and pitch targets, but, under certain 5G interference conditions, the flight director
cannot be commanded from the Flight Control Panel (FCP) to provide speed or
heading guidance, and may not provide altitude capture guidance. If this guidance is
not available, manually comply with missed approach procedures, including altitude

(5) For airplanes identified in paragraph
(c)(9) of this AD: Within 2 days after the
effective date of this AD, revise the Operating
Procedures Section of the existing AFM to
include the information specified in figure 10

to paragraph (i)(5) of this AD. This may be
done by inserting a copy of figure 10 to
paragraph (i)(5) of this AD into the Operating
Procedures Section of the existing AFM.

Figure 10 to paragraph (i)(5)—AFM
Operating Procedures Revision for Model
DC-9-81 (MD-81), DC-9-82 (MD-82), DC-9-
83 (MD-83), DC-9-87 (MD-87), MD-88, and
MD-90-30

ILS Approaches

intercept.

(Required by AD 2022-09-18)

Radio Altimeter SG C-Band Interference, Approaches

For ILS approaches not prohibited by AD 2021-23-12, disconnect the autopilot and
autothrottles, and place both flight director switches to OFF prior to glideslope

Note: Possible erroneous radio altimeter indications may affect autopilot, autothrottles,
and flight director guidance; manually intervene if necessary.

Non-Precision Approaches

Non-precision instrument approaches can be conducted using LNAV/VNAYV with
flight directors, autopilot, and autothrottle to published BARO minimums.

(j) New Requirement: AFM Limitations
Revision for Non-Radio Altimeter Tolerant
Airplanes

(1) For non-radio altimeter tolerant
airplanes identified in paragraphs (c)(1) and
(c)(3) through (6) of this AD, do the actions
specified in paragraphs (j)(1)(i) and (ii) of this
AD.

(i) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to
include the information specified in figure 11
to paragraph (j)(1) of this AD. This may be
done by inserting a copy of figure 11 to
paragraph (j)(1) of this AD into the existing
AFM. Incorporating the AFM revision
required by this paragraph terminates the

AFM revision required by paragraph (h)(1) of
this AD.

(ii) Before further flight after incorporating
the limitations specified in figure 11 to
paragraph (j)(1) of this AD, remove the AFM
revision required by paragraph (h)(1) of this
AD.
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Figure 11 to paragraph (j)(1)—AFM 9-82 (MD-82), DC-9-83 (MD-83), and DC-
Limitations Revision for Model 707, 727, 9-87 (MD-87)), and DC-10
DC-8, DC-9 (except DC-9-81 (MD-81), DC-

(Required by AD 2023-12-15)

Radio Altimeter SG C-Band Interference, Approach Procedures

Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for ILS approaches on runways in the contiguous U.S.
airspace.

ILS Approaches
Operators must use the Radio Altimeter 5SG C-Band Interference, ILS
Approaches procedure contained in the Operating Procedures Section of this

AFM.

(2) For non-radio altimeter tolerant done by inserting a copy of figure 12 to paragraph (j)(2) of this AD, remove the AFM
airplanes identified in paragraphs (c)(2), (7), paragraph (j)(2) of this AD into the existing revision required by paragraph (h)(2) of this
and (8) of this AD, do the actions specified AFM. Incorporating the AFM revision AD.
in paragraphs (j)(2)(i) and (ii) of this AD. required by this paragraph terminates the . .

(i) On or before June 30, 2023, revise the AFM revision required by paragraph (h)(2) of Flgl,lre,lz to parag?a.ph ()2)—AFM
Limitations Section of the existing AFM to this AD. Limitations Revision for Model 717, MD~
include the information specified in figure 12 (ii) Before further flight after incorporating 10, and MD-11
to paragraph (j)(2) of this AD. This may be the limitations specified in figure 12 to

(Required by AD 2023-12-15)

Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
Procedures

Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for approaches, landings, or go-arounds on runways, in the
contiguous U.S. airspace.

ILS and Non Precision Approaches, Landing, and Go-Around
Operators must use the Radio Altimeter SG C-Band Interference, Approach,
Landing, and Go-Around procedures contained in the Operating Procedures

Section of this AFM.
(3) For non-radio altimeter tolerant to paragraph (j)(3) of this AD. This may be (ii) Before further flight after incorporating
airplanes identified in paragraph (c)(9) of this done by inserting a copy of figure 13 to the limitations specified in figure 13 to
AD, do the actions specified in paragraphs paragraph (j)(3) of this AD into the existing paragraph (j)(3) of this AD, remove the AFM
(j)(3)(i) and (ii) of this AD. AFM. Incorporating the AFM revision revision required by paragraph (h)(3) of this
(i) On or before June 30, 2023, revise the required by this paragraph terminates the AD.
Limitations Section of the existing AFM to AFM revision required by paragraph (h)(3) of

include the information specified in figure 13  this AD.
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Figure 13 to paragraph (j)(3)—AFM 83), DC-9-87 (MD-87), MD-88, and MD-
Limitations Revision for Model DC-9-81 90-30
(MD-81), DG-9-82 (MD-82), DG-9-83 (MD-

(Required by AD 2023-12-15)

Radio Altimeter SG C-Band Interference, Approach Procedures
Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for approaches in the contiguous U.S. airspace.

ILS and Non Precision Approaches
Operators must use the Radio Altimeter 5G C-Band Interference, Approaches
procedures contained in the Operating Procedures Section of this AFM.

(k) New Requirement: AFM Limitations include the information specified in figure 14 paragraph (k)(1) of this AD, remove the AFM
Revision for Radio Altimeter Tolerant to paragraph (k)(1) of this AD. This may be revision required by paragraph (h)(1) of this
Airplanes done by inserting a copy of figure 14 to AD.

(1) For radio altimeter tolerant airplanes paragraph (k)(1) of this AD into the existing Figure 14 to paragraph (k)(1)—AFM
identified in paragraphs (c)(1) and (c)(3) AFM. Incorporating the AFM revision Limitations Revision for Model 707, 727,
through (6) of this AD, do the actions required by this paragraph terminates the ’ 4

DC-8, DC-9 (except DC-9-81 (MD-81), DC-

?Egcfigd in paragraphs (k)(1)(i) and (ii) of Sllji\/IAﬁjevwlon required by paragraph (h)(1) of 9-82 (MD-82), DC-9-83 (MD-83), and DC-
(i) On or before June 30, 2023, revise the (ii) Before further flight after incorporating 9-87 (MD-87)), and DC-10
Limitations Section of the existing AFM to the limitations specified in figure 14 to

(Required by AD 2023-12-15)

Radio Altimeter SG C-Band Interference, Approach Procedures

Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for ILS approaches on runways in the contiguous U.S. airspace
unless operating at a 5G C-Band mitigated airport as identified in an FAA Domestic
Notice.

ILS Approaches
Operators must use the Radio Altimeter 5G C-Band Interference, ILS
Approaches procedure contained in the Operating Procedures Section of this

AFM.
(2) For radio altimeter tolerant airplanes to paragraph (k)(2) of this AD. This may be (i) Before further flight after incorporating
identified in paragraphs (c)(2), (7), and (8) of  done by inserting a copy of figure 15 to the limitations specified in figure 15 to
this AD, do the actions specified in paragraph (k)(2) of this AD into the existing paragraph (k)(2) of this AD, remove the AFM
paragraphs (k)(2)(i) and (ii) of this AD. AFM. Incorporating the AFM revision revision required by paragraph (h)(2) of this
(i) On or before June 30, 2023, revise the required by this paragraph terminates the AD.

Limitations Section of the existing AFM to AFM revision required by paragraph (h)(2) of
include the information specified in figure 15 this AD.
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Figure 15 to paragraph (k)(2)—AFM
Limitations Revision for Model 717, MD-
10, and MD-11

Procedures

(Required by AD 2023-12-15)
Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around

Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for approaches, landings, or go-arounds on runways, in the
contiguous U.S. airspace unless operating at a 5G C-Band mitigated airport as
identified in an FAA Domestic Notice.

ILS and Non Precision Approaches, Landing, and Go-Around

Operators must use the Radio Altimeter 5G C-Band Interference, Approach,
Landing, and Go-Around procedures contained in the Operating Procedures
Section of this AFM.

(3) For radio altimeter tolerant airplanes
identified in paragraph (c)(9) of this AD, do
the actions specified in paragraphs (k)(3)(i)
and (ii) of this AD.

(i) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to
include the information specified in figure 16
to paragraph (k)(3) of this AD. This may be

done by inserting a copy of figure 16 to
paragraph (k)(3) of this AD into the existing
AFM. Incorporating the AFM revision
required by this paragraph terminates the
AFM revision required by paragraph (h)(3) of
this AD.

(ii) Before further flight after incorporating
the limitations specified in figure 16 to

paragraph (k)(3) of this AD, remove the AFM

revision required by paragraph (h)(3) of this

AD.

Figure 16 to paragraph (k)(3)—AFM
Limitations Revision for Model DC-9-81
(MD-81), DC-9-82 (MD-82), DC-9-83 (MD-
83), DC-9-87 (MD-87), MD-88, and MD-
90-30

(Required by AD 2023-12-15)

Radio Altimeter SG C-Band Interference, Approach Procedures

Due to the presence of 5SG C-Band wireless broadband interference, the following
limitations are required for approaches in the contiguous U.S. airspace unless operating
at a 5G C-Band mitigated airport as identified in an FAA Domestic Notice.

ILS and Non Precision Approaches
Operators must use the Radio Altimeter 5G C-Band Interference, Approaches
procedures contained in the Operating Procedures Section of this AFM.

(I) New Requirement: AFM Operating
Procedures Revision

(1) For airplanes identified in paragraphs
(c)(1) and (3) through (6) of this AD, do the
actions specified in paragraphs (1)(1)(i) and
(ii) of this AD.

(i) On or before June 30, 2023, revise the
Operating Procedures Section of the existing

AFM to include the information specified in
figure 17 to paragraph (1)(1) of this AD. This
may be done by inserting a copy of figure 17
to paragraph (1)(1) of this AD into the
Operating Procedures Section of the existing
AFM. Incorporating the AFM revision
required by this paragraph terminates the

AFM revision required by paragraph (i)(1) of
this AD.

(ii) Before further flight after incorporating
the limitations specified in figure 17 to
paragraph (1)(1) of this AD, remove the AFM
revision required by paragraph (i)(1) of this
AD.
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Figure 17 to paragraph (1)(1)—AFM (MD-81), DC-9-82 (MD-82), DC-9-83 (MD-
Operating Procedures Revision for Model 83), and DC-9-87 (MD-87)), and DC-10
707, 727, DC-8, DC-9 (except DC-9-81

(Required by AD 2023-12-15)
Radio Altimeter SG C-Band Interference, ILS Approaches
ILS Approaches
For ILS approaches other than SA CAT I, SA CAT II, CAT II, and CAT III,

disconnect the autopilot and autothrottles, and place both flight director switches to
OFF prior to glideslope intercept.

(2) For airplanes identified in paragraph may be done by inserting a copy of figure 18 (i) Before further flight after incorporating
(c)(2) of this AD, do the actions specified in to paragraph (1)(2) of this AD into the the limitations specified in figure 18 to
paragraphs (1)(2)(i) and (ii) of this AD. Operating Procedures Section of the existing ~ paragraph (1)(2) of this AD, remove the AFM

(i) On or before June 30, 2023, revise the AFM. Incorporating the AFM revision revision required by paragraph (i)(2) of this
Operating Procedures Section of the existing  required by this paragraph terminates the AD.

AFM to include the information specified in ~ AFM revision required by paragraph (i)(2) of  Figure 18 to paragraph (1)(2)—AFM Operating
figure 18 to paragraph (1)(2) of this AD. This this AD. Procedures Revision for Model 717

(Required by AD 2023-12-15)

Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
ILS Approaches

For ILS approaches other than SA CAT I, SA CAT II, CAT II, and CAT III,
disconnect the autopilot prior to glideslope intercept.

Note: Possible erroneous radio altimeter indications may affect autothrottles and flight
director guidance; manually intervene if necessary.

Non-Precision Approaches

Non-precision instrument approaches can be conducted using LNAV/VNAYV with
flight directors, autopilot, and autothrottle to published BARO minimums.

Landing

For landing, the Auto Ground Spoiler function may require manual extension. If
manual extension is required, calculate landing distance requirements as specified in
Appendix 3, Auto Ground Spoiler System Inop, of this AFM.

During Go-Around and Missed Approach

If go-around is required, initial flight director pitch guidance will provide proper speed
and pitch targets, but, under certain 5G interference conditions, the flight director
cannot be commanded from the Flight Control Panel (FCP) to provide speed or
heading guidance, and may not provide altitude capture guidance. If this guidance is
not available, manually comply with missed approach procedures, including altitude
constraints.
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(3) For airplanes identified in paragraph may be done by inserting a copy of figure 19 (ii) Before further flight after incorporating
(c)(7) of this AD, do the actions specified in to paragraph (1)(3) of this AD into the the limitations specified in figure 19 to
paragraphs (1)(3)(i) and (ii) of this AD. Operating Procedures Section of the existing  paragraph (1)(3) of this AD, remove the AFM

(i) On or before June 30, 2023, revise the AFM. Incorporating the AFM revision revision required by paragraph (i)(3) of this
Operating Procedures Section of the existing  required by this paragraph terminates the AD.

AFM to include the information specified in =~ AFM revision required by paragraph (i)(3) of = Figure 19 to paragraph (1)(3)—AFM Operating
figure 19 to paragraph (1)(3) of this AD. This this AD. Procedures Revision for Model MD-10

(Required by AD 2023-12-15)

Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
ILS Approaches

For ILS approaches other than SA CAT I, SA CAT II, CAT II, and CAT III,
disconnect the autopilot prior to glideslope intercept.

Note: Possible erroneous radio altimeter indications may affect autothrottles and flight
director guidance; manually intervene if necessary.

Non-Precision Approaches

Non-precision instrument approaches can be conducted using LNAV/VNAYV with
flight directors, autopilot, and autothrottle to published BARO minimums.

Landing

For landing, the Auto Ground Spoiler function may require manual extension. If
manual extension is required, calculate landing distance requirements according to the
following tables, as applicable.

SERIES 10
50/EXT ESTIMATED LANDING DISTANCES (FEET)
USE MANUAL SPOILERS

Weight 1000 LB 260 280 300 320 340 360 380 400

S.L. DRY | 2800 2900 3030 3160 3290 3410 3540 3660

STD=15°C | WET | 3670 3810 3990 4190 4370 4540 4730 4900

2000 FT DRY | 2920 3030 3170 3310 3450 3580 3720 3840

STD=11°C | WET | 3840 3990 4190 4400 4600 4780 4980 5170

4000 FT DRY | 3060 3170 3320 3480 3620 3760 3920 4050

STD=7°C | WET | 4040 4190 4410 4630 4850 5040 5260 5460

6000 FT DRY | 3210 3330 3490 3650 3820 3960 4130 4270

STD=3°C | WET | 4240 4410 4650 4890 5120 5330 5570 5780

8000 FT DRY | 3360 3490 3670 3840 4020 4180 4360 4520

STD=-1°C | WET | 4460 4650 4900 5160 5410 5640 5900 6130

10000 FT | DRY | 3530 3670 3860 4060 4250 4420 4610 4780
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STD=-5°C | WET | 4690

4910

5180

5460

5730

5980

6260

6510

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop. (Includes Air Run Distance)

CORRECTIONS:
Temperature: Valid from STD -20°C to STD +40°C
FEET PER °C DRY WET
BELOW standard day -7 -10
ABOVE standard day +37 +44
Slope: Valid from -2% downhill to +2% uphill
FEET PER 1% SLOPE DRY WET
UPHILL -46 -96
DOWNHILL +257 +459
Wind: Valid from -10 knot tailwind to +20 knot headwind
FEET PER KNOT DRY WET
HEADWIND -20 -34
TAILWIND +50 +68

SERIES 10

USE MANUAL SPOILERS

35/EXT ESTIMATED LANDING DISTANCES (FEET)

Weight 1000 LB 260 280 300 320 340 360 380 400
S.L. DRY | 2800 2900 3030 3170 3300 3420 3560 3680
STD=15°C | WET | 3710 3850 4050 4250 4450 4620 4820 4990
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2000 FT DRY | 2930 3030 3180 3330 3470 3600 3740 3870

STD=11°C | WET | 3890 4040 4260 4480 4680 4870 5080 5270

4000 FT DRY | 3070 3180 3330 3490 3640 3790 3940 4080

STD=7°C | WET | 4090 4260 4480 4720 4940 5150 5370 5580

6000 FT DRY | 3210 3340 3500 3670 3840 3990 4160 4310

STD=3°C | WET | 4300 4490 4730 4980 5220 5440 5690 5910

8000 FT DRY | 3380 3510 3680 3870 4050 4210 4400 4560

STD=-1°C | WET | 4530 4730 4990 5260 5530 5770 6030 6280

10000 FT | DRY | 3550 3690 3880 4090 4280 4460 4650 4830

STD=-5°C | WET | 4790 5000 5280 5580 5860 6120 6410 6670

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop. (Includes Air Run Distance)

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C
FEET PER °C DRY WET
BELOW standard day -7 -10
ABOVE standard day +17 +25

Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET
UPHILL -47 -99
DOWNHILL +125 +300

Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET

HEADWIND -20 -34

TAILWIND +30 +51
SERIES 30

50/EXT ESTIMATED LANDING DISTANCES (FEET)
USE MANUAL SPOILERS

Weight 1000 LB 340 360 380 400 420 440 460 480
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S.L. DRY | 3380 3530 3670 3800 3910 4050 4210 4370
STD=15°C | WET | 4500 4700 4900 5100 5270 5470 5690 5920
2000 FT DRY | 3550 3710 3850 4000 4120 4270 4440 4610
STD=11°C | WET | 4740 4960 5180 5390 5570 5790 6030 6280
4000 FT DRY | 3740 3900 4060 4220 4350 4510 4710 4910
STD=7°C | WET | 5010 5250 5480 5710 5910 6150 6440 6720
6000 FT DRY | 3930 4110 4280 4450 4590 4770 5010 5240
STD=3°C | WET | 5290 5550 5800 6050 6260 6520 6860 7200
8000 FT DRY | 4140 4330 4510 4720 4910 5120 5390 5650
STD=-1°C | WET | 5590 5860 6130 6430 6710 7020 7390 7770
10000 FT | DRY | 4370 4570 4770 5010 5260 5510 5800 6110
STD=-5°C | WET | 5910 6210 6500 6840 7200 7560 7970 8410

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop. (Includes Air Run Distance)

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C

FEET PER °C DRY WET

BELOW standard day -10 -14

ABOVE standard day +23 +34
Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET

UPHILL -54 -116

DOWNHILL +168 +380
Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET

HEADWIND 25 -41

TAILWIND +79 +63

SERIES 30
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35/EXT ESTIMATED LANDING DISTANCES (FEET)
USE MANUAL SPOILERS

Weight 1000 LB 340 360 380 400 420 440 460 430

S.L. DRY | 3500 3650 3810 3950 4070 4220 4390 4560

STD=15°C | WET | 4700 4920 5140 5360 5540 5760 6010 6250

2000 FT DRY | 3680 3840 4010 4160 4300 4460 4640 4820

STD=11°C | WET | 4960 5190 5440 5670 5870 6110 6380 6640

4000 FT DRY | 3870 4040 4230 4400 4540 4720 4930 5150

STD=7°C | WET | 5250 5500 5770 6020 6240 6500 6810 7120

6000 FT DRY | 4080 4270 4460 4650 4800 4990 5250 5510

STD=3°C | WET | 5550 5830 6110 6390 6620 6910 7270 7640

8000 FT DRY | 4300 4500 4710 4930 5140 5370 5650 5930

STD=-1°C | WET | 5870 6170 6480 6800 7100 7430 7840 8240

10000 FT | DRY | 4540 4760 4990 5250 5500 5780 6090 6400

STD=-5°C | WET | 6210 6540 6870 7250 7610 8010 8460 8900

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop. (Includes Air Run Distance)

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C
FEET PER °C DRY WET
BELOW standard day -10 -15
ABOVE standard day +26 +37

Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET
UPHILL -58 -120
DOWNHILL +179 +411

Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET

HEADWIND -26 -42
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TAILWIND

+86

+68

constraints.

During Go-Around and Missed Approach

If go-around is required, initial flight director pitch guidance will provide proper speed
and pitch targets, but, under certain 5G interference conditions, the flight director
cannot be commanded from the Flight Control Panel (FCP) to provide speed or
heading guidance, and may not provide altitude capture guidance. If this guidance is
not available, manually comply with missed approach procedures, including altitude

(4) For airplanes identified in paragraph
(c)(8) of this AD, do the actions specified in
paragraphs (1)(4)(i) and (ii) of this AD.

(i) On or before June 30, 2023, revise the
Operating Procedures Section of the existing
AFM to include the information specified in
figure 20 to paragraph (1)(4) of this AD. This

may be done by inserting a copy of figure 20
to paragraph (1)(4) of this AD into the
Operating Procedures Section of the existing
AFM. Incorporating the AFM revision
required by this paragraph terminates the
AFM revision required by paragraph (i)(4) of
this AD.

(i) Before further flight after incorporating
the limitations specified in figure 20 to
paragraph (1)(4) of this AD, remove the AFM
revision required by paragraph (i)(4) of this
AD.
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Figure 20 to paragraph (1)(4)—AFM Operating
Procedures Revision for Model MD-11

(Required by AD 2023-12-15)

Radio Altimeter 5G C-Band Interference, Approach, Landing, and Go-Around
ILS Approaches

For ILS approaches other than SA CAT I, SA CAT II, CAT II, and CAT III,
disconnect the autopilot prior to glideslope intercept.

Note: Possible erroneous radio altimeter indications may affect autothrottles and flight
director guidance; manually intervene if necessary.

Non-Precision Approaches

Non-precision instrument approaches can be conducted using LNAV/VNAYV with
flight directors, autopilot, and autothrottle to published BARO minimums.

Landing

For landing, the Auto Ground Spoiler function may require manual extension. If
manual extension is required, calculate landing distance requirements according to the
following tables, as applicable.

S0/EXT ESTIMATED LANDING DISTANCES (FEET)

USE MAN SPOILERS
General Electric CF6-80C2 Engines

Weight 1000 LB 360 380 400 420 440 460 480 500

S.L. DRY | 4315 4480 4650 4803 4949 5126 5274 5453

STD=15°C | WET | 5156 5388 5604 5805 6008 6240 6443 6677

2000 FT DRY | 4520 4695 4876 5039 5195 5384 5542 5734

STD=11°C | WET | 5466 5688 5927 6140 6355 6605 6827 7084

4000 FT DRY | 4738 4925 5118 5292 5459 5661 5830 6036

STD=7°C | WET | 5777 6021 6275 6510 6743 7007 7241 7527
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6000 FT DRY | 4975 5175 5381 5568 5747 5963 6145 6367

STD=3°C | WET | 6125 6392 6658 6917 7166 7449 7710 7999

8000 FT DRY | 5229 5443 5663 5864 6057 6290 6486 6725

STD=-1°C | WET | 6497 6787 7084 7354 7628 7939 8212 8538

10000 FT | DRY [ 5505 5734 5972 6188 6418 6693 6931 7208

STD=-5°C | WET | 6920 7220 7544 7842 8155 8532 8853 9223

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop (includes air run distances).

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C
FEET PER °C DRY WET
BELOW standard day -12 -14
ABOVE standard day +25 +35

Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET
UPHILL -84 -137
DOWNHILL +229 +444

Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET
HEADWIND -32 -46
TAILWIND +83 +132

35/EXT ESTIMATED LANDING DISTANCES (FEET)

USE MAN SPOILERS
General Electric CF6-80C2 Engines

Weight 1000 LB 360 380 400 420 440 460 480 500

S.L. DRY | 4632 4803 4974 5155 5340 5496 5685 5855

STD=15°C | WET | 5577 5795 6020 6257 6502 6717 6969 7197

2000 FT DRY | 4856 5039 5221 5414 5613 5780 5983 6165

STD=11°C | WET | 5890 6131 6373 6631 6893 7128 7394 7642
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4000 FT DRY | 5096 5291 5486 5693 5906 6085 6304 6500

STD=7°C | WET | 6249 6509 6763 7037 7317 7571 7864 8133

6000 FT DRY | 5357 5566 5775 5998 6227 6420 6655 6867

STD=3°C | WET | 6631 6914 7190 7489 7798 8060 8380 8674

8000 FT DRY | 5637 5862 6087 6326 6574 6782 7037 7317

STD=-1°C | WET | 7047 7348 7660 7980 8308 8600 8943 9324

10000 FT | DRY | 5943 6185 6428 6687 6963 7267 7546 7854

STD=-5°C | WET | 7513 7841 8166 8522 8888 9294 9675 10074

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 80 KIAS, then
reverse idle to 60 KIAS, then forward idle to stop (includes air run distances).

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C

FEET PER °C DRY WET
BELOW standard day -13 -16
ABOVE standard day +29 +39

Slope: Valid from -2% downbhill to +2% uphill

FEET PER 1% SLOPE DRY WET
UPHILL -94 -155
DOWNHILL +275 +522

Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET
HEADWIND -35 -50
TAILWIND +95 +143

50/EXT ESTIMATED LANDING DISTANCES (FEET)

USE MAN SPOILERS
Pratt & Whitney PW-4460/PW-4462 Engines

Weight 1000 LB 360 380 400 420 440 460 480 500

S.L. DRY | 4316 4476 4641 4791 4963 5113 5262 5443

STD=15°C | WET | 5050 5269 5498 5710 5922 6157 6371 6626
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2000 FT DRY | 4526 4697 4875 5036 5190 5377 5535 5728

STD=11°C | WET | 5343 5585 5824 6053 6282 6531 6760 7035

4000 FT DRY | 4751 4935 5125 5297 5463 5663 5832 6038

STD=7°C | WET | 5664 5914 6185 6425 6673 6943 7189 7477

6000 FT DRY | 4993 5190 5394 5580 5757 5973 6154 6375

STD=3°C | WET | 6003 6284 6566 6826 7094 7392 7651 7969

8000 FT DRY | 5253 5465 5684 5883 6075 6307 6503 6741

STD=-1°C | WET | 6382 6677 6983 7266 7550 7869 8158 8494

10000 FT | DRY | 5534 5762 5998 6214 6443 6718 6955 7232

STD=-5°C | WET | 6783 7107 7440 7749 8076 8457 8797 9182

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 60 KIAS, then
forward idle to stop (includes air run distances).

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C

FEET PER °C DRY WET
BELOW standard day -11 -13
ABOVE standard day +25 +34

Slope: Valid from -2% downbhill to +2% uphill

FEET PER 1% SLOPE DRY WET

UPHILL -83 -138

DOWNHILL +228 +443
Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET

HEADWIND -33 -45

TAILWIND +83 +128
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35/EXT ESTIMATED LANDING DISTANCES (FEET)

USE MAN SPOILERS
Pratt & Whitney PW-4460/PW-4462 Engines

Weight 1000 LB 360 380 400 420 440 460 480 500

S.L. DRY | 4622 4790 4958 5138 5326 5484 5677 5850

STD=15°C | WET | 5422 5661 5902 6154 6422 6647 6923 7169

2000 FT DRY | 4856 5035 5215 5406 5605 5773 5979 6165

STD=11°C | WET | 5755 6005 6265 6533 6812 7062 7353 7626

4000 FT DRY | 5105 5298 5491 5696 5908 6087 6307 6506

STD=7°C | WET | 6102 6386 6659 6950 7251 7511 7825 8121

6000 FT DRY | 5373 5581 5788 6009 6238 6430 6665 6879

STD=3°C | WET | 6493 6787 7084 7397 7724 8013 8345 8656

8000 FT DRY | 5662 5885 6109 6347 6594 6802 7056 7285

STD=-1°C | WET | 6907 7220 7543 7887 8236 8548 8916 9254

10000 FT | DRY | 5975 6216 6458 6716 6992 7296 7575 7882

STD=-5°C | WET | 7353 7703 8047 8423 8815 9243 9646 10082

NOTE: Standard day, no wind, zero slope, three engines at maximum reverse thrust to 60 KIAS, then
forward idle to stop (includes air run distances).

CORRECTIONS:

Temperature: Valid from STD -20°C to STD +40°C

FEET PER °C DRY WET
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BELOW standard day -11 -15

ABOVE standard day +28 +39
Slope: Valid from -2% downhill to +2% uphill

FEET PER 1% SLOPE DRY WET

UPHILL -93 -151

DOWNHILL +273 +524
Wind: Valid from -10 knot tailwind to +20 knot headwind

FEET PER KNOT DRY WET

HEADWIND -35 -48

TAILWIND +94 +140
During Go-Around and Missed Approach
If go-around is required, initial flight director pitch guidance will provide proper speed
and pitch targets, but, under certain 5G interference conditions, the flight director
cannot be commanded from the Flight Control Panel (FCP) to provide speed or
heading guidance, and may not provide altitude capture guidance. If this guidance is
not available, manually comply with missed approach procedures, including altitude
constraints.

(5) For airplanes identified in paragraph
(c)(9) of this AD, do the actions specified in
paragraphs (1)(5)(i) and (ii) of this AD.

(i) On or before June 30, 2023, revise the
Operating Procedures Section of the existing
AFM to include the information specified in
figure 21 to paragraph (1)(5) of this AD. This

may be done by inserting a copy of figure 21
to paragraph (1)(5) of this AD into the
Operating Procedures Section of the existing
AFM. Incorporating the AFM revision
required by this paragraph terminates the
AFM revision required by paragraph (i)(5) of
this AD.

(i) Before further flight after incorporating
the limitations specified in figure 21 to
paragraph (1)(5) of this AD, remove the AFM
revision required by paragraph (i)(5) of this
AD.
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Figure 21 to paragraph (1)(5)—AFM Operating

Procedures Revision for Model DC-9-81

(MD-81), DC-9-82 (MD-82), DC-9-83 (MD-

83), DC-9-87 (MD-87), MD-88, and MD-
90-30

ILS Approaches

(Required by AD 2023-12-15)

Radio Altimeter SG C-Band Interference, Approaches

For ILS approaches other than SA CAT I, SA CAT II, CAT II, and CAT III,
disconnect the autopilot and autothrottles, and place both flight director switches to
OFF prior to glideslope intercept.

Note: Possible erroneous radio altimeter indications may affect autopilot, autothrottles,
and flight director guidance; manually intervene if necessary.

Non-Precision Approaches

Non-precision instrument approaches can be conducted using LNAV/VNAYV with
flight directors, autopilot, and autothrottle to published BARO minimumes.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Operational Safety
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the Operational Safety
Branch, send it to the attention of the person
identified in paragraph (n) of this AD.
Information may be emailed to: AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) AMOCs approved for AD 2021-23-12,
Amendment 39-21810 (86 FR 69984,
December 9, 2021) providing relief for
specific radio altimeter installations are
approved as AMOCs for the requirements
specified in paragraph (h) of this AD until
June 30, 2023.

(n) Related Information

For more information about this AD,
contact Brett Portwood, Continued
Operational Safety Technical Advisor, COS
Program Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 817-222-5390; email:
operationalsafety@faa.gov.

(o) Material Incorporated by Reference

None.

Issued on June 9, 2023.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-13155 Filed 6-16—23; 11:15 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-0672; Project
Identifier AD—2022-01429-T; Amendment
39-22470; AD 2023-12-12]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—04—
05, which applied to all The Boeing
Company Model 757 and 767 airplanes.
AD 2022-04-05 required revising the
limitations and operating procedures
sections of the existing airplane flight
manual (AFM) to incorporate specific
operating procedures for landing
distance calculations, instrument
landing system (ILS) approaches, non-
precision approaches, speedbrake
deployment, and go-around and missed
approaches, when in the presence of

interference from wireless broadband
operations in the 3.7-3.98 GHz
frequency band (5G C-Band) as
identified by Notices to Air Missions
(NOTAMs). Since the FAA issued AD
2022-04-05, the FAA determined that
additional limitations are needed due to
the continued deployment of new 5G C-
Band base stations whose signals are
expected to cover most of the
contiguous United States at
transmission frequencies between 3.7—
3.98 GHz. This AD requires revising the
limitations and operating procedures
sections of the existing AFM to
incorporate specific operating
procedures for landing distance
calculations, ILS approaches, non-
precision approaches, speedbrake
deployment, and go-around and missed
approaches, due to the presence of 5G
C-Band interference. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective June 21,
2023.

ADDRESSES: AD Docket: You may
examine the AD docket at
regulations.gov under Docket No. FAA—
2023-0672; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room


mailto:operationalsafety@faa.gov
mailto:AMOC@faa.gov
mailto:AMOC@faa.gov

Federal Register/Vol. 88, No. 118/ Wednesday, June 21, 2023 /Rules and Regulations

40059

W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Continued Operational
Safety Technical Advisor, COS Program
Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 817-222-5390; email:
operationalsafety@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-04-05,
Amendment 39-21947 (87 FR 8152,
February 14, 2022) (AD 2022-04-05).
AD 2022-04—05 applied to all The
Boeing Company (Boeing) Model 757
and 767 airplanes. The NPRM published
in the Federal Register on May 3, 2023
(88 FR 27742). The NPRM was
prompted by a determination that radio
altimeters cannot be relied upon to
perform their intended function if they
experience 5G C-Band interference, and
a determination that, during approach,
landings, and go-arounds, as a result of
this interference, certain airplane
systems may not properly function,
resulting in increased flightcrew
workload while on approach with the
flight director, autothrottle, or autopilot
engaged.

In the NPRM, the FAA proposed to
retain the AFM revisions required by
AD 2022-04-05 until June 30, 2023. On
or before June 30, 2023, the FAA
proposed to require replacing those
AFM revisions with limitations
requiring the same procedures for
dispatch or release to airports, and
approach, landing, and go-around on
runways, at all airports for non-radio
altimeter tolerant airplanes. For radio
altimeter tolerant airplanes, the FAA
proposed that the procedures would not
be required at 5G C-Band mitigated
airports (5G CMAs) as identified in an
FAA Domestic Notice. The FAA
proposed this AD to address 5G C-Band
interference that could result in
increased flightcrew workload and
could lead to reduced ability of the
flightcrew to maintain safe flight and
landing of the airplane.

Discussion of Final Airworthiness
Directive

Comments

The FAA provided the public with an
opportunity to comment on the
proposed AD and received comments
from five commenters. The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Support for NPRM

Boeing and the Air Line Pilots
Association, International (ALPA),
supported the NPRM without change.

The supportive comments from ALPA
included additional viewpoints without
a suggestion specific to the AD or a
request the FAA can act on. These
comments are outside the scope of this
final rule.

Request To Revise AFM Limitations

Comment summary: Northern Air
Cargo, LLC, requested the FAA revise
the proposed AD to allow the flight
directors, autothrottle, and autopilot to
remain engaged during a CAT I ILS
approach until an anomaly is detected,
at which time the pilot would
immediately disconnect the flight
directors, autothrottle, and autopilot
and execute a go-around. The
commenter stated this would reduce
flightcrew workload during normal
operations and not handicap every ILS
approach based on a very remote
possibility of 5G interference.

FAA response: The FAA disagrees.
Boeing has not submitted any
substantiating safety risk assessment
data to show that the flight directors,
autothrottle, and autopilot can remain
safely engaged during a CAT I ILS
approach.

Request To Extend Compliance Time

Comment summary: American
Airlines expressed concern regarding
the compliance time for the proposed
actions and requested the FAA revise
the AD to provide a minimum of 30
days from the effective date of the AD.

FAA response: The FAA understands
the commenter’s concern and made
every effort to publish this AD as soon
as possible. After refraining from
operating at their FCC-authorized levels
for a year and a half, wireless companies
are now able to operate at higher levels,
yet still not at the levels authorized.
Specifically, wireless companies expect
to operate their networks in urban areas
with minimal restrictions due to the
completion of retrofits. Additionally,
the FAA anticipates 19 additional
telecommunication companies will
begin transmitting in the C-Band after
June 30, 2023. Although the FAA
continues to work with the companies
that intend to transmit in the 3.7-3.98-
GHz band near 5G CMAs, the FAA has
no agreement with those companies to
provide the FAA with tower locations
and other information necessary to
support the current NOTAM/AMOC
process. Therefore, the FAA will not be
able to extend the June 30, 2023, date.

Effect of Winglets on Accomplishment
of the Proposed Actions

Comment summary: Aviation Partners
Boeing stated that installing winglets
under supplemental type certificate
(STC) ST01518SE and STC ST01920SE
on applicable Boeing models does not
affect accomplishment of the actions
specified in the proposed AD.

FAA response: The FAA agrees. The
FAA has not changed this AD in this
regard.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. This AD is adopted as
proposed in the NPRM.

Interim Action

The FAA considers this AD to be an
interim action. Once the Technical
Standard Order (TSO) standard for radio
altimeters is established, which will
follow the existing international
technical consensus on the
establishment of the minimum
operational performance standards
(MOPS), the FAA anticipates that the
MOPS will be incorporated into the
TSO. Once a new radio altimeter TSO
is developed, approved, and available,
the FAA might consider additional
rulemaking.

Effective Date

Section 553(d) of the Administrative
Procedure Act (APA) (5 U.S.C. 551 et
seq.) requires publication of a rule not
less than 30 days before its effective
date. However, section 553(d)
authorizes agencies to make rules
effective in less than 30 days when the
agency finds “good cause.” Radio
altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 5G C-Band.
This interference can cause other
airplane systems to not properly
function, resulting in increased
flightcrew workload while on approach
with the flight director, autothrottle, or
autopilot engaged. To address this
unsafe condition, the actions required
by this AD must be accomplished before
the compliance date of June 30, 2023.
The FAA based this date on the changes
to the 5G C-Band environment
beginning on July 1, 2023. These
changes include increased wireless
broadband deployment and
transmissions closer to the parameters
authorized by the FCC. The earlier
operators learn of the requirements in
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this AD, the earlier they can take action
to ensure compliance. An effective date
less than 30 days would ensure the AD
is codified earlier, thereby increasing
awareness of its requirements.
Therefore, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment
immediately effective.

Costs of Compliance

The cost information below describes
the costs to change the AFM. Although
this AD largely maintains the AFM
limitations currently required by AD
2022-04-05, the FAA acknowledges
that this AD may also impose costs on
some aircraft operators from having to

ESTIMATED COSTS

change their conduct to comply with the
amended AFM. However, the FAA lacks
the data necessary to quantify the costs
associated with aircraft operators
changing their conduct.

The FAA estimates that this AD
affects 1,108 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

. Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM revision (retained actions from AD 2022-04—-05) | 1 work-hour x $85 per hour! = $85 $0 $85 $94,180
New AFM revisions (new action) ...........ccceceeveevenrennn. 1 work-hour x $85 per hour = $85 .. 0 85 294,180

1The labor rate of $85 per hour is the average wage rate for an aviation mechanic.
2The estimated cost for this revision would not constitute a significant economic impact (even for small entities) because $85 is a minimal cost
compared to the regular costs of maintaining and operating a Model 757 or 767 transport category airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2022—04—-05, Amendment 39—
21947 (87 FR 8152, February 14, 2022),
and

m b. Adding the following new AD:

2023-12-12 The Boeing Company:
Amendment 39-22470; Docket No.
FAA-2023-0672; Project Identifier AD—
2022-01429-T.

(a) Effective Date

This airworthiness directive (AD) is
effective June 21, 2023.

(b) Affected ADs

This AD replaces AD 2022-04-05,
Amendment 39-21947 (87 FR 8152, February
14, 2022) (AD 2022—-04-05).

(c) Applicability

This AD applies to all The Boeing
Company airplanes identified in paragraphs
(c)(1) and (2) of this AD, certificated in any
category.

(1) Model 757—-200, —200PF, —200CB, and
—300 series airplanes.

(2) Model 767-200, —300, —300F, —400ER,
and —2C series airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by a determination
that radio altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 3.7-3.98 GHz
frequency band (5G C-Band), and a
determination that, during approach,
landings, and go-arounds, as a result of this
interference, certain airplane systems may
not properly function, resulting in increased
flightcrew workload while on approach with
the flight director, autothrottle, or autopilot
engaged. The FAA is issuing this AD to
address 5G C-Band interference that could
result in increased flightcrew workload and
could lead to reduced ability of the
flightcrew to maintain safe flight and landing
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

(1) For purposes of this AD, a “5G C-Band
mitigated airport” (5G CMA) is an airport at
which the telecommunications companies
have agreed to voluntarily limit their 5G
deployment at the request of the FAA, as
identified by an FAA Domestic Notice.

(2) For purposes of this AD, a “radio
altimeter tolerant airplane” is one for which
the radio altimeter, as installed, demonstrates
the tolerances specified in paragraphs
(g)(2)(i) and (ii) of this AD, using a method
approved by the FAA.

(i) Tolerance to radio altimeter
interference, for the fundamental emissions
(3.7-3.98 GHz), at or above the power
spectral density (PSD) curve threshold
specified in figure 1 to paragraph (g)(2)(i) of
this AD.

BILLING CODE 4910-13-P
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Figure 1 to paragraph (g)(2)(i)—Fundamental
Effective Isotropic PSD at Outside Interface

of Aircraft Antenna
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(ii) Tolerance to radio altimeter 3.98 GHz), at or above the PSD curve threshold specified in figure 2 to paragraph

interference, for the spurious emissions (3.7— (g)(2)(ii) of this AD.
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Figure 2 to paragraph (g)(2)(ii)—Spurious
Effective Isotropic PSD at Outside Interface
of Aircraft Antenna
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(3) For purposes of this AD, a “non-radio (h) Retained Airplane Flight Manual (AFM) the Limitations Section of the existing AFM

altimeter tolerant airplane” is one for which ~ Revision

to include the information specified in figure

the radio altimeter, as installed, does not This paragraph restates the requirements of 3 t© paragraph (h)(1) of this AD. This may be
demonstrate the tolerances specified in paragraph (g) of AD 2022-04-05. done by inserting a copy of flgure dto
paragraphs (g)(2)(i) and (ii) of this AD. (1) Within 2 days after February 14, 2022 pz}r;[graph (h)(1) of this AD into the existing

(the effective date of AD 2022—04—05): Revise



Federal Register/Vol. 88, No. 118/ Wednesday, June 21, 2023/Rules and Regulations 40063

Figure 3 to paragraph (h)(1)—AFM
Limitations Revisions

(Required by AD 2022-04-05)
Radio Altimeter 5G C-Band Interference, Approach, Landing, and Go-Around
The following limitations are required for dispatch or release to airports, and approach,
landing, and go-around on runways, in U.S. airspace in the presence of 5G C-Band
wireless broadband interference as identified by NOTAM (NOTAMs will be issued to
state the specific airports or approaches where the radio altimeter is unreliable due to
the presence of 5G C-Band wireless broadband interference).

Approach, Landing, and Go-Around
Operators must use the Radio Altimeter 5G C-Band Interference, Approach,
Landing, and Go-Around procedure contained in the Operating Procedures

Section of this AFM.
(2) Within 2 days after February 14, 2022 specified in figure 4 to paragraph (h)(2) of into the Operating Procedures Section of the
(the effective date of AD 2022-04—05): Revise  this AD. This may be done by inserting a existing AFM.
the Operating Procedures Section of the copy of figure 4 to paragraph (h)(2) of this AD  Figure 4 to paragraph (h)(2)—AFM Operating
existing AFM to include the information Procedures Revision

(Required by AD 2022-04-05)
Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around

Landing Distance Calculations

For airplanes with Yaw Damper Stabilizer Trim module (YSM), adjust the operational
(time of arrival) landing distance for manual speedbrake deployment if MAX
MANUAL braking is required. When using autobrakes, no correction is needed since
the calculations already take into account that manual speedbrake deployment may be
needed.

ILS Approaches

For ILS approaches not prohibited by AD 2021-23-12, disconnect the autopilot and
autothrottle, and place both flight director switches to OFF prior to glideslope
intercept.

Non-Precision Approaches
Non-precision instrument approaches can be conducted using VNAV or V/S with
flight directors, autopilot, and autothrottle to published minimums.

During Landing

For airplanes with Yaw Damper Stabilizer Trim module (YSM), it MAX MANUAL
braking is required, manually deploy the speedbrake if it does not deploy
automatically.

During Go-Around and Missed Approach
If the flight director is ON, cycle to OFF, then ON, as needed.
If the flight director is OFF, turn ON, as needed.
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(i) New Requirement: AFM Limitations
Revision for Non-Radio Altimeter Tolerant
Airplanes

For non-radio altimeter tolerant airplanes,
do the actions specified in paragraphs (i)(1)
and (2) of this AD.

(1) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to

include the information specified in figure 5
to paragraph (i) of this AD. This may be done
by inserting a copy of figure 5 to paragraph
(i) of this AD into the existing AFM.
Incorporating the AFM revision required by
this paragraph terminates the AFM revision
required by paragraph (h)(1) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 5 to
paragraph (i) of this AD, remove the AFM
revision required by paragraph (h)(1) of this
AD.

Figure 5 to paragraph (i)—AFM Limitations

Revision for Non-Radio Altimeter Tolerant

Airplanes

(Required by AD 2023-12-12)
Radio Altimeter 5G C-Band Interference, Approach, Landing, and Go-Around
Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for dispatch or release to airports, and approach, landing, and
go-around on runways, in the contiguous U.S. airspace.

Approach, Landing, and Go-Around
Operators must use the Radio Altimeter 5G C-Band Interference, Approach,
Landing, and Go-Around procedure contained in the Operating Procedures

Section of this AFM.

(j) New Requirement: AFM Limitations
Revision for Radio Altimeter Tolerant
Airplanes

For radio altimeter tolerant airplanes, do
the actions specified in paragraphs (j)(1) and
(2) of this AD.

(1) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to

include the information specified in figure 6
to paragraph (j) of this AD. This may be done
by inserting a copy of figure 6 to paragraph
(j) of this AD into the existing AFM.
Incorporating the AFM revision required by
this paragraph terminates the AFM revision
required by paragraph (h)(1) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 6 to
paragraph (j) of this AD, remove the AFM
revision required by paragraph (h)(1) of this
AD.

Figure 6 to paragraph (j)—AFM Limitations

Revision for Radio Altimeter Tolerant

Airplanes

(Required by AD 2023-12-12)
Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around
Due to the presence of 5G C-Band wireless broadband interference, the following
limitations are required for dispatch or release to airports, and approach, landing, and
go-around on runways, in the contiguous U.S. airspace unless operating at a 5G
C-Band mitigated airport as identified in an FAA Domestic Notice.

Approach, Landing, and Go-Around
Operators must use the Radio Altimeter 5G C-Band Interference, Approach,
Landing, and Go-Around procedure contained in the Operating Procedures

Section of this AFM.

(k) New Requirement: AFM Operating
Procedures Revision

For all airplanes, do the actions specified
in paragraphs (k)(1) and (2) of this AD.

(1) On or before June 30, 2023, revise the
Operating Procedures Section of the existing
AFM to include the information specified in

figure 7 to paragraph (k) of this AD. This may
be done by inserting a copy of figure 7 to
paragraph (k) of this AD into the existing
AFM. Incorporating the AFM revision
required by this paragraph terminates the
AFM revision required by paragraph (h)(2) of
this AD.

(2) Before further flight after incorporating
the operating procedures specified in figure
7 to paragraph (k) of this AD, remove the
AFM revision required by paragraph (h)(2) of
this AD.
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Figure 7 to paragraph (k)—AFM Operating
Procedures Revision

needed.

ILS Approaches

During Landing

automatically.

(Required by AD 2023-12-12)
Radio Altimeter SG C-Band Interference, Approach, Landing, and Go-Around

Landing Distance Calculations
For airplanes with Yaw Damper Stabilizer Trim module (YSM), adjust the operational
(time of arrival) landing distance for manual speedbrake deployment if MAX
MANUAL braking is required. When using autobrakes, no correction is needed since
the calculations already take into account that manual speedbrake deployment may be

For ILS approaches other than SA CAT I, SA CAT II, CAT II, and CAT III,
disconnect the autopilot and autothrottle, and place both flight director switches to OFF
prior to glideslope intercept.

Non-Precision Approaches
Non-precision instrument approaches can be conducted using VNAV or V/S with
flight directors, autopilot, and autothrottle to published minimums.

For airplanes with Yaw Damper Stabilizer Trim module (YSM), if MAX MANUAL
braking is required, manually deploy the speedbrake if it does not deploy

During Go-Around and Missed Approach
If the flight director is ON, cycle to OFF, then ON, as needed.
If the flight director is OFF, turn ON, as needed.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Operational Safety
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the Operational Safety
Branch, send it to the attention of the person
identified in paragraph (m) of this AD.
Information may be emailed to: AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) AMOCs approved for AD 2021-23-12,
Amendment 39-21810 (86 FR 69984,
December 9, 2021) providing relief for
specific radio altimeter installations are
approved as AMOCs for the requirements

specified in paragraph (h) of this AD until
June 30, 2023.

(m) Related Information

For more information about this AD,
contact Brett Portwood, Continued
Operational Safety Technical Advisor, COS
Program Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 817-222-5390; email:
operationalsafety@faa.gov.

(n) Material Incorporated by Reference
None.
Issued on June 9, 2023.

Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-13153 Filed 6-16—23; 11:15 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-0670; Project
Identifier AD-2022-01427-T; Amendment
39-22463; AD 2023-12-05]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—03—
05, which applied to all The Boeing
Company Model 747—-8F and 747-8
series airplanes and Model 777
airplanes. AD 2022-03-05 required
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revising the limitations section of the
existing airplane flight manual (AFM) to
incorporate limitations prohibiting
dispatching or releasing to airports, and
approaches or landings on runways,
when in the presence of interference
from wireless broadband operations in
the 3.7-3.98 GHz frequency band (5G C-
Band) as identified by Notices to Air
Missions (NOTAMs). Since the FAA
issued AD 2022-03-05, the FAA
determined that additional limitations
are needed due to the continued
deployment of new 5G C-Band stations
whose signals are expected to cover
most of the contiguous United States at
transmission frequencies between 3.7—
3.98 GHz. This AD requires revising the
limitations section of the existing AFM
to incorporate limitations prohibiting
dispatching or releasing to airports, and
approaches or landings on runways, due
to the presence of 5G C-Band
interference. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective June 21,
2023.

ADDRESSES: AD Docket: You may
examine the AD docket at
regulations.gov under Docket No. FAA—
2023-0670; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Continued Operational
Safety Technical Advisor, COS Program
Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 817-222-5390; email:
operationalsafety@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-03-05,
Amendment 39-21922 (87 FR 4150,
January 27, 2022) (AD 2022-03-05). AD
2022-03-05 applied to all The Boeing
Company (Boeing) Model 747-8F and
747-8 series airplanes and Model 777
airplanes equipped with a radio
altimeter. The NPRM published in the
Federal Register on May 3, 2023 (88 FR
27799). The NPRM was prompted by a
determination that radio altimeters
cannot be relied upon to perform their
intended function if they experience

interference from wireless broadband
operations in the 5G C-Band, and a
determination that this interference may
affect other airplane systems using radio
altimeter data, including the pitch
control laws, including those that
provide tail strike protection, regardless
of the approach type or weather.

In the NPRM, the FAA proposed to
retain the AFM revisions required by
AD 2022-03-05 until June 30, 2023. On
or before June 30, 2023, the FAA
proposed to require replacing those
AFM revisions with limitations
prohibiting dispatching or releasing to
airports, and approaches or landings on
runways, in the contiguous U.S.
airspace for non-radio altimeter tolerant
airplanes. For radio altimeter tolerant
airplanes, the FAA proposed to allow
the prohibited operations at 5G C-Band
mitigated airports (5G CMAs) as
identified in an FAA Domestic Notice.
The FAA proposed this AD to address
missing or erroneous radio altimeter
data, which, in combination with
multiple flight deck effects, could lead
to loss of continued safe flight and
landing.

Discussion of Final Airworthiness
Directive

Comments

The FAA provided the public with an
opportunity to comment on the
proposed AD and received comments
from five commenters. The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Support for NPRM

Boeing and the Air Line Pilots
Association, International (ALPA),
supﬁorted the NPRM without change.

The supportive comments from ALPA
included additional viewpoints without
a suggestion specific to the AD or a
request the FAA can act on. These
comments are outside the scope of this
AD.

Request for Additional AMOC Relief

Comment summary: All Nippon
Airways (All Nippon) requested the
FAA revise the proposed AD to allow
AMOCs approved for AD 2023-10-02,
Amendment 39-22438 (88 FR 34065,
May 26, 2023) (AD 2023—-10-02) as
AMOC:s for this AD.

FAA response: The FAA does not
agree. An airplane that is a radio
altimeter tolerant airplane for purposes
of AD 2023-10-02 will also be a radio
altimeter tolerant airplane for purposes
of this AD. However, because the
hazards mitigated by AD 2023-10-02
are separate and distinct from the
hazards mitigated by this AD, the FAA

has determined that AMOCs approved
for compliance with AD 2023-10-02
may not always be appropriate to
address the unsafe condition specified
in this AD. For this reason, operators
with an approved AMOC for AD 2023-
10-02 will need to request approval of
it as an AMOC for compliance with this
AD.

Request To Extend Compliance Time

Comment summary: American
Airlines expressed concern regarding
the compliance time for the proposed
actions and requested the FAA revise
the AD to provide a minimum of 30
days from the effective date of the AD.

FAA response: The FAA understands
the commenter’s concern and made
every effort to publish this AD as soon
as possible. After refraining from
operating at their FCC-authorized levels
for a year and a half, wireless companies
are now able to operate at higher levels,
yet still not at the levels authorized.
Specifically, wireless companies expect
to operate their networks in urban areas
with minimal restrictions due to the
completion of retrofits. Additionally,
the FAA anticipates 19 additional
telecommunication companies will
begin transmitting in the C-Band after
June 30, 2023. Although the FAA
continues to work with the companies
that intend to transmit in the 3.7-3.98—
GHz band near 5G CMAs, the FAA has
no agreement with those companies to
provide the FAA with tower locations
and other information necessary to
support the current NOTAM/AMOC
process. Therefore, the FAA will not be
able to extend the June 30, 2023, date.

Request for List of Compliant Radio
Altimeters

Comment summary: All Nippon
requested the FAA clarify how to
determine whether a radio altimeter (for
example, LRA—900 P/N 822-0334—-004)
corresponds to a radio altimeter tolerant
airplane or non-radio altimeter tolerant
airplane. An individual requested the
FAA revise the AD to add the list of the
part numbers for compliant radio
altimeters (e.g., Collins LRA-900+ and
THALES ERT-530R).

FAA response: The FAA does not
maintain a list of tolerant radio
altimeters because the determination of
a radio altimeter tolerant airplane must
consider the installation details, which
vary from airplane to airplane. The FAA
has developed a policy statement that
provides a means of compliance with
this AD for all transport and commuter
category airplanes and rotorcraft
equipped with a radio altimeter. The
FAA requested public comments on this
proposed policy on May 8, 2023 (88 FR
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29554). The proposed policy describes
an acceptable framework and method
for demonstrating that an airplane or
rotorcraft is radio altimeter tolerant. The
policy discusses compliance methods
that should be applied to programs for
type certificates, amended type
certificates, STCs, and amended STCs.
The proposed policy addresses how to
assess 5G C-Band tolerance. Although
most data submitted to demonstrate
compliance in accordance with the FAA
policy statement will be proposed by
design approval holders, any person/
entity can propose a method to
demonstrate compliance.

Request To Clarify Restrictions at Non-
CMAs

Comment summary: All Nippon and
an individual requested the FAA clarify
why the proposed AD would prohibit
radio altimeter tolerant airplanes from
landing at non-5G CMAs after July 2023.
All Nippon stated that there are many
non-5G CMAs that are unaffected by 5G
C-Band interference and operations
should not be restricted at such airports.

FAA response: The FAA disagrees.
Boeing has not submitted any
substantiating data that demonstrates
the hazards addressed by this AD are
adequately mitigated for radio altimeter
tolerant airplanes at non-5G CMAs.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.

Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. This AD is adopted as
proposed in the NPRM.

Interim Action

The FAA considers this AD to be an
interim action. Once the Technical
Standard Order (TSO) standard for radio
altimeters is established, which will
follow the existing international
technical consensus on the
establishment of the minimum
operational performance standards
(MOPS), the FAA anticipates that the
MOPS will be incorporated into the
TSO. Once a new radio altimeter TSO
is developed, approved, and available,
the FAA might consider additional
rulemaking.

Effective Date

Section 553(d) of the Administrative
Procedure Act (APA) (5 U.S.C. 551 et
seq.) requires publication of a rule not
less than 30 days before its effective
date. However, section 553(d)
authorizes agencies to make rules
effective in less than 30 days when the
agency finds “good cause.” Radio
altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 5G C-Band.
This interference may affect other
airplane systems using radio altimeter
data, including the pitch control laws,
including those that provide tail strike
protection, regardless of the approach
type or weather, which, in combination

ESTIMATED COSTS

with multiple flight deck effects, could
lead to loss of continued safe flight and
landing. To address this unsafe
condition, the actions required by this
AD must be accomplished before the
compliance date of June 30, 2023. The
FAA based this date on the changes to
the 5G C-Band environment beginning
on July 1, 2023. These changes include
increased wireless broadband
deployment and transmissions closer to
the parameters authorized by the FCC.
The earlier operators learn of the
requirements in this AD, the earlier they
can take action to ensure compliance.
An effective date less than 30 days
would ensure the AD is codified earlier,
thereby increasing awareness of its
requirements. Therefore, the FAA finds
that good cause exists pursuant to 5
U.S.C. 553(d) for making this
amendment immediately effective.

Costs of Compliance

The cost information below describes
the costs to change the AFM. Although
this AD largely maintains the AFM
limitations currently required by AD
2022-03-05, the FAA acknowledges
that this AD may also impose costs on
some aircraft operators from having to
change their conduct to comply with the
amended AFM. However, the FAA lacks
the data necessary to quantify the costs
associated with aircraft operators
changing their conduct.

The FAA estimates that this AD
affects 347 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM revision (retained action from AD 2022—-03-05) .. | 1 work-hour x $85 per hour ' = $85 $0 $85 $29,495
New AFM revision (new required action) ............cce...... 1 work-hour x $85 per hour = $85 .. 0 85 229,495

1The labor rate of $85 per hour is the average wage rate for an aviation mechanic.
2The estimated cost for this revision would not constitute a significant economic impact (even for small entities) because $85 is a minimal cost
compared to the regular costs of maintaining and operating a Model 747-8F, 747-8, or 777 transport category airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing

regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive

(AD) 2022—-03-05, Amendment 39—

21922 (87 FR 4150, January 27, 2022),

and

m b. Adding the following new AD:

2023-12-05 The Boeing Company:
Amendment 39-22463; Docket No.

FAA-2023-0670; Project Identifier AD—
2022-01427-T.

(a) Effective Date

This airworthiness directive (AD) is
effective June 21, 2023.

(b) Affected ADs

This AD replaces AD 2022-03-05,
Amendment 39-21922 (87 FR 4150, January
27, 2022) (AD 2022-03-05).

(c) Applicability

This AD applies to all The Boeing
Company airplanes identified in paragraphs
(c)(1) and (2) of this AD, certificated in any
category.

(1) Model 747—-8F and 747-8 series
airplanes.

(2) Model 777-200, —200LR, —300, —300ER,
and 777F series airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by a determination
that radio altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 3.7-3.98 GHz
frequency band (5G C-Band), and a
determination that this interference may
affect other airplane systems using radio
altimeter data, including the pitch control
laws, including those that provide tail strike
protection, regardless of the approach type or

weather. The FAA is issuing this AD to
address missing or erroneous radio altimeter
data, which, in combination with multiple
flight deck effects, could lead to loss of
continued safe flight and landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

(1) For purposes of this AD, a “5G C-Band
mitigated airport” (5G CMA) is an airport at
which the telecommunications companies
have agreed to voluntarily limit their 5G
deployment at the request of the FAA, as
identified by an FAA Domestic Notice.

(2) For purposes of this AD, a “radio
altimeter tolerant airplane” is one for which
the radio altimeter, as installed, demonstrates
the tolerances specified in paragraphs
(g)(2)(i) and (ii) of this AD, using a method
approved by the FAA.

(i) Tolerance to radio altimeter
interference, for the fundamental emissions
(3.7-3.98 GHz), at or above the power
spectral density (PSD) curve threshold
specified in figure 1 to paragraph (g)(2)(i) of
this AD.

BILLING CODE 4910-13-P
Figure 1 to paragraph (g)(2)(i)—Fundamental

Effective Isotropic PSD at Outside Interface
of Aircraft Antenna
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(ii) Tolerance to radio altimeter
interference, for the spurious emissions (3.7—

3.98 GHz), at or above the PSD curve

threshold specified in figure 2 to paragraph
(g)(2)(ii) of this AD.
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Figure 2 to paragraph (g)(2)(ii)—Spurious
Effective Isotropic PSD at Outside Interface of
Aircraft Antenna
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(3) For purposes of this AD, a “non-radio demonstrate the tolerances specified in (h) Retained Airplane Flight Manual (AFM)
altimeter tolerant airplane” is one for which paragraphs (g)(2)(i) and (ii) of this AD. Revision

the radio altimeter, as installed, does not

This paragraph restates the requirements of
paragraph (g) of AD 2022-03—-05. Within 2
days after January 27, 2022 (the effective date
of AD 2022-03-05): Revise the Limitations
Section of the existing AFM to include the
information specified in figure 3 to paragraph
(h) of this AD. This may be done by inserting
a copy of figure 3 to paragraph (h) of this AD
into the existing AFM.
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Figure 3 to paragraph (h)—AFM
Limitations Revisions

Interference

(Required by AD 2022-03-05)
Approaches and Landings in the Presence of Radio Altimeter SG C-Band

Dispatching or releasing to airports, and approaches or landings on runways, in
U.S. airspace in the presence of SG C-Band wireless broadband interference as
identified by NOTAM is prohibited (NOTAMs will be issued to state the
specific airports or approaches where the radio altimeter is unreliable due to the
presence of 5G C-Band wireless broadband interference).

(i) New Requirement: AFM Revision for
Non-Radio Altimeter Tolerant Airplanes

For non-radio altimeter tolerant airplanes,
do the actions specified in paragraphs (i)(1)
and (2) of this AD.

(1) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to

include the information specified in figure 4
to paragraph (i) of this AD. This may be done
by inserting a copy of figure 4 to paragraph
(i) of this AD into the existing AFM.
Incorporating the AFM revision required by
this paragraph terminates the AFM revision
required by paragraph (h) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 4 to
paragraph (i) of this AD, remove the AFM
revision required by paragraph (h) of this AD.
Figure 4 to paragraph (i)—AFM Revision for

Non-Radio Altimeter Tolerant Airplanes

Interference

(Required by AD 2023-12-05)
Approaches and Landings in the Presence of Radio Altimeter SG C-Band

Due to the presence of 5G C-Band wireless broadband interference, dispatching
or releasing to airports, and approaches or landings on runways, in the
contiguous U.S. airspace is prohibited.

(j) New Requirement: AFM Revision for
Radio Altimeter Tolerant Airplanes

For radio altimeter tolerant airplanes, do
the actions specified in paragraphs (j)(1) and
(2) of this AD.

(1) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to

include the information specified in figure 5
to paragraph (j) of this AD. This may be done
by inserting a copy of figure 5 to paragraph
(j) of this AD into the existing AFM.
Incorporating the AFM revision required by
this paragraph terminates the AFM revision
required by paragraph (h) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 5 to
paragraph (j) of this AD, remove the AFM
revision required by paragraph (h) of this AD.
Figure 5 to paragraph (j)—AFM Revision for

Radio Altimeter Tolerant Airplanes

Interference

(Required by AD 2023-12-05)
Approaches and Landings in the Presence of Radio Altimeter 5G C-Band

Due to the presence of SG C-Band wireless broadband interference, dispatching
or releasing to airports, and approaches or landings on runways, in the
contiguous U.S. airspace is prohibited unless operating at a 5G C-Band
mitigated airport as identified in an FAA Domestic Notice.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Operational Safety
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the Operational Safety

Branch, send it to the attention of the person
identified in paragraph (1) of this AD.
Information may be emailed to: AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) AMOCs approved for AD 2021-23-12,
Amendment 39-21810 (86 FR 69984,
December 9, 2021), providing relief for

specific radio altimeter installations are
approved as AMOCs for the requirements
specified in paragraph (h) of this AD until
June 30, 2023.

(1) Related Information

For more information about this AD,
contact Brett Portwood, Continued
Operational Safety Technical Advisor, COS
Program Management Section, Operational
Safety Branch, FAA, 3960 Paramount
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Boulevard, Lakewood, CA 90712-4137;

phone: 817-222-5390; email:

operationalsafety@faa.gov.

(m) Material Incorporated by Reference
None.

Issued on June 9, 2023.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-13156 Filed 6-16-23; 11:15 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-0163; Project
Identifier AD-2022-01380-T; Amendment
39-22468; AD 2023-12-10]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—02—
16, which applied to all The Boeing
Company Model 787-8, 787-9, and
787-10 airplanes. AD 2022-02—-16
required revising the limitations and
operating procedures sections of the
existing airplane flight manual (AFM) to
incorporate limitations prohibiting
certain landings and the use of certain
minimum equipment list (MEL) items,
and to incorporate operating procedures
for calculating landing distances, when
in the presence of interference from
wireless broadband operations in the
3.7-3.98 GHz frequency band (5G C-
Band) as identified by Notices to Air
Missions (NOTAMs). Since the FAA
issued AD 2022-02-16, the FAA
determined that additional limitations
are needed due to the continued
deployment of new 5G C-Band stations
whose signals are expected to cover
most of the contiguous United States at
transmission frequencies between 3.7—
3.98 GHz. This AD requires revising the
limitations section of the existing AFM
to incorporate limitations prohibiting
certain landings and the use of certain
MEL items, and retains the operating
procedures from AD 2022-02-16 for
calculating landing distances, due to the
presence of 5G C-Band interference. The
FAA is issuing this AD to address the
unsafe condition on these products.

DATES: This AD is effective June 21,
2023.

ADDRESSES: AD Docket: You may
examine the AD docket at
regulations.gov under Docket No. FAA-
2023-0163; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Continued Operational
Safety Technical Advisor, COS Program
Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 817-222-5390; email:
operationalsafety@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-02-186,
Amendment 39-21913 (87 FR 2692,
January 19, 2022) (AD 2022-02-16). AD
2022-02-16 applied to all The Boeing
Company (Boeing) Model 787-8, 787-9,
and 787-10 airplanes. The NPRM
published in the Federal Register on
May 3, 2023 (88 FR 27716).

The NPRM was prompted by a
determination that radio altimeters
cannot be relied upon to perform their
intended function if they experience 5G
C-Band interference, and a
determination that, during landings, as
a result of this interference, certain
airplane systems may not properly
transition from AIR to GROUND mode
when landing on certain runways,
resulting in a longer landing distance
than normal due to the effect on thrust
reverser deployment, speedbrake
deployment, and increased idle thrust.

In the NPRM, the FAA proposed to
retain the AFM revisions required by
AD 2022-02-16 until June 30, 2023. On
or before June 30, 2023, the FAA
proposed to require replacing those
AFM revisions with limitations
prohibiting the same landings and use
of certain MEL items at all airports for
non-radio altimeter tolerant airplanes.
For radio altimeter tolerant airplanes,
the FAA proposed to allow the
prohibited operations at 5G C-Band
mitigated airports (5G CMAs) as
identified in an FAA Domestic Notice.
Lastly, the FAA proposed to retain the
operating procedures from AD 2022-02—
16 for calculating landing distances. The
FAA proposed this AD to address
degraded deceleration performance and

longer landing distance, which could
lead to a runway excursion.

Discussion of Final Airworthiness
Directive

Comments

The FAA provided the public with an
opportunity to comment on the
proposed AD and received comments
from five commenters. The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Support for NPRM

Boeing and the Air Line Pilots
Association, International (ALPA),
supported the NPRM without change.

The supportive comments from ALPA
included additional viewpoints without
a suggestion specific to the AD or a
request the FAA can act on. These
comments are outside the scope of this
final rule.

Request To Revise AFM Limitations

Comment summary: All Nippon
Airways Co., Ltd. (All Nippon),
requested the FAA revise paragraph
(h)(2) of the proposed AD to refer to the
new landing distances instead of HYD
PRESS L+R failure distances, based on
the new landing distance tables
established by Boeing.

FAA response: The FAA has not
received or reviewed a new landing
distance table as described by the
commenter. Anyone may propose
alternative data to address the unsafe
condition under the AMOC procedures
referenced in paragraph (k) of this AD.

Request for Additional AMOC Relief

Comment summary: All Nippon
requested that the FAA revise the
proposed AD to allow AMOCs approved
for AD 2023-10-02, Amendment 39—
22438 (88 FR 34065, May 26, 2023) (AD
2023-10-02) as AMOCs for the new
AFM revisions for radio altimeter
tolerant airplanes specified in paragraph
(j) of the proposed AD.

FAA response: The FAA does not
agree. An airplane that is a radio
altimeter tolerant airplane for purposes
of AD 2023-10-02 will also be a radio
altimeter tolerant airplane for purposes
of this AD. However, because the
hazards mitigated by AD 2023-10—-02
are separate and distinct from the
hazards mitigated by this AD, the FAA
has determined that AMOCs approved
for compliance with AD 2023-10-02
may not always be appropriate to
address the unsafe condition specified
in this AD. For this reason, operators
with an approved AMOC for AD 2023-
10-02 will need to request approval of
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it as an AMOC for compliance with this
AD.

Request To Extend Compliance Time

Comment summary: All Nippon and
American Airlines expressed concern
regarding the compliance time for the
proposed actions and requested the
FAA revise the AD to provide a
minimum of 3 to 4 weeks from the
effective date of the AD.

FAA response: The FAA understands
the commenters’ concerns and made
every effort to publish this AD as soon
as possible. After refraining from
operating at their FCC-authorized levels
for a year and a half, wireless companies
are now able to operate at higher levels,
yet still not at the levels authorized.
Specifically, wireless companies expect
to operate their networks in urban areas
with minimal restrictions due to the
completion of retrofits. Additionally,
the FAA anticipates 19 additional
telecommunication companies will
begin transmitting in the C-Band after
June 30, 2023. Although the FAA
continues to work with the companies
that intend to transmit in the 3.7-3.98—
GHz band near 5G CMAs, the FAA has
no agreement with those companies to
provide the FAA with tower locations
and other information necessary to
support the current NOTAM/AMOC
process. Therefore, the FAA will not be
able to extend the compliance date
beyond June 30, 2023.

Request for Clarification of Domestic
Notices and 5G CMA List

Comment summary: Virgin Atlantic
requested clarification on how to access
Domestic Notices, as well as the
mechanism to know when an airport is
no longer on the 5G CMA list.

FAA response: The Domestic Notice
referenced in this AD can be found at
https://www.faa.gov/air_traffic/
publications/domesticnotices/domestic

gen.html. The FAA considers this 5G
CMA list permanent based upon the
voluntary agreements in place with the
telecommunication companies. In the
event an airport from the 5G CMA list
needs to be removed, the FAA will issue
a NOTAM until a more permanent
solution is put in place.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. This AD is adopted as
proposed in the NPRM.

Interim Action

The FAA considers this AD to be an
interim action. Once the Technical
Standard Order (TSO) standard for radio
altimeters is established, which will
follow the existing international
technical consensus on the
establishment of the minimum
operational performance standards
(MOPS), the FAA anticipates that the
MOPS will be incorporated into the
TSO. Once a new radio altimeter TSO
is developed, approved, and available,
the FAA might consider additional
rulemaking.

Effective Date

Section 553(d) of the Administrative
Procedure Act (APA) (5 U.S.C. 551 et
seq.) requires publication of a rule not
less than 30 days before its effective
date. However, section 553(d)
authorizes agencies to make rules
effective in less than 30 days when the
agency finds “good cause.” Radio
altimeters cannot be relied upon to
perform their intended function if they
experience interference from wireless
broadband operations in the 5G C-Band.
During landings, as a result of this

interference, certain airplane systems
may not properly transition from AIR to
GROUND mode when landing on
certain runways, resulting in a longer
landing distance than normal due to the
effect on thrust reverser deployment,
speedbrake deployment, and increased
idle thrust, which could lead to a
runway excursion. To address this
unsafe condition, the actions required
by this AD must be accomplished before
the compliance date of June 30, 2023.
The FAA based this date on the changes
to the 5G C-Band environment
beginning on July 1, 2023. These
changes include increased wireless
broadband deployment and
transmissions closer to the parameters
authorized by the FCC. The earlier
operators learn of the requirements in
this AD, the earlier they can take action
to ensure compliance. An effective date
less than 30 days would ensure the AD
is codified earlier, thereby increasing
awareness of its requirements.
Therefore, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment
immediately effective.

Costs of Compliance

The cost information below describes
the costs to change the AFM. Although
this AD largely maintains the AFM
limitations currently required by AD
2022—-02-16, the FAA acknowledges
that this AD may also impose costs on
some aircraft operators from having to
change their conduct to comply with the
amended AFM. However, the FAA lacks
the data necessary to quantify the costs
associated with aircraft operators
changing their conduct.

The FAA estimates that this AD
affects 145 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM revision (retained action from AD 2022—-02-16) .. | 1 work-hour x $85 ' per hour = $85 $0 $85 $12,325
New AFM revision (new required action) .............cce...... 1 work-hour x $85 per hour = $85 .. 0 85 212,325

1The labor rate of $85 per hour is the average wage rate for an aviation mechanic.
2The estimated cost for this revision would not constitute a significant economic impact (even for small entities) because $85 is a minimal cost
compared to the regular costs of maintaining and operating a Model 787-8, 787-9, or 787-10 transport category airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil

aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
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develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive

(AD) 2022—02—16, Amendment 39—

21913 (87 FR 2692, January 19, 2022),

and

m b. Adding the following new AD:

2023-12-10 The Boeing Company:
Amendment 39-22468; Docket No.
FAA-2023-0163; Project Identifier AD—
2022-01380-T.

(a) Effective Date

This airworthiness directive (AD) is
effective June 21, 2023.
(b) Affected ADs

This AD replaces AD 2022-02-16,
Amendment 39-21913 (87 FR 2692, January
19, 2022) (AD 2022-02-16).

(c) Applicability

This AD applies to all The Boeing
Company Model 787-8, 787-9, and 787-10
airplanes, certificated in any category.
(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.
(e) Unsafe Condition

This AD was prompted by a determination
that radio altimeters cannot be relied upon to
perform their intended function if they

experience interference from wireless
broadband operations in the 3.7-3.98 GHz
frequency band (5G C-Band), and a
determination that, during landings, as a
result of this interference, certain airplane
systems may not properly transition from
AIR to GROUND mode when landing on
certain runways, resulting in a longer landing
distance than normal due to the effect on
thrust reverser deployment, speedbrake
deployment, and increased idle thrust. The
FAA is issuing this AD to address degraded
deceleration performance and longer landing
distance, which could lead to a runway
excursion.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

(1) For purposes of this AD, a “5G C-Band
mitigated airport” (5G CMA) is an airport at
which the telecommunications companies
have agreed to voluntarily limit their 5G
deployment at the request of the FAA, as
identified by an FAA Domestic Notice.

(2) For purposes of this AD, a “radio
altimeter tolerant airplane” is one for which
the radio altimeter, as installed, demonstrates
the tolerances specified in paragraphs
(g)(2)(d) and (ii) of this AD, using a method
approved by the FAA.

(i) Tolerance to radio altimeter
interference, for the fundamental emissions
(3.7-3.98 GHz), at or above the power
spectral density (PSD) curve threshold
specified in figure 1 to paragraph (g)(2)(i) of
this AD.

BILLING CODE 4910-13-P
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Figure 1 to paragraph (g)(2)(i)—Fundamental
Effective Isotropic PSD at Outside Interface
of Aircraft Antenna

Effective lsotropic Power Spectral
Density {dBm/MHz)

1 10 100 1000 10000
Height Above Ground {ft]

Height above ground (ft) Effective Isotropic PSD (dBm/MHz)

Aircraft on the ground -5
50 -5

100 -10

200 -17

500 -22

1000 -33

5000 -47

(ii) Tolerance to radio altimeter 4.4 GHz), at or above the PSD curve threshold specified in figure 2 to paragraph (g)(2)(ii) of

interference, for the spurious emissions (4.2— this AD.
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Figure 2 to paragraph (g)(2)(ii)—Spurious
Effective Isotropic PSD at Outside Interface

of Aircraft Antenna

Effective isotropicPSD of SpuriousEmissionsat

-110

-115

-120

-125

-130

-135

-140

-145

4200 to 4400 MHz {dBm/MHz)

-150

-155

-160

10 100

e

1000

Height Above Ground Level (feet)

Aircraft Altitude (ft AGL)

Effective Isotropic PSD (dBm/MHz)

1 -116.50
400 -116.50
500 -126.00
1000 -139.00
2000 -147.00
3000 -151.00
5000 -156.00

(3) For purposes of this AD, a “non-radio
altimeter tolerant airplane” is one for which
the radio altimeter, as installed, does not

demonstrate the tolerances specified in
paragraphs (g)(2)(i) and (ii) of this AD.

(4) Runway condition codes are defined in
figure 3 to paragraph (g)(4) of this AD.

Figure 3 to paragraph (g)(4)—Runway

Condition Codes
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Runway Reported
Condition | Runway Condition Description Braking
Code Action
6 Dry Dry
Wet (smooth, grooved, or porous friction course (PFC)) or
5 frost Good
3 mm (0.12 inch) or less of: water, slush, dry snow, or wet
Snow
4 Compacted snow at or below -15°C (5°F) outside air Good to
temperature (OAT) medium

Wet (slippery), dry snow, or wet snow (any depth) over
compacted snow

3 . Medium
Greater than 3 mm (0.12 inch) of: dry snow or wet snow
Compacted snow at OAT warmer than -15°C (5°F)
. Medium
2 Greater than 3 mm (0.12 inch) of: water or slush
to poor
1 Ice Poor
0 Wet ice, water on top of compacted snow, dry snow, or wet Nil
Snow over ice
(h) Retained Airplane Flight Manual (AFM) (1) Within 2 days after January 19, 2022 done by inserting a copy of figure 4 to
Revision (the effective date of AD 2022—-02—16): Revise paragraph (h)(1) of this AD into the existing
This paragraph restates the requirements of the_ leltat10n§ SeCthD‘Of the existing A‘FM A.FM-
paragraph (h) of AD 2022-02-16. to include the 1nf0rmat101} spec1f1eq in figure F1g1'1re‘4 to paragra'lp.h (h)(1)—AFM
4 to paragraph (h)(1) of this AD. This may be Limitations Revisions

(Required by AD 2022-02-16)
Radio Altimeter SG C-Band Interference, Landing Distance
The following limitations are required if dispatching or releasing to or landing on
runways in U.S. airspace in the presence of 5G C-Band wireless broadband
interference as identified by NOTAM (NOTAMs will be issued to state the specific
airports or approaches where the radio altimeter is unreliable due to the presence of 5G
C-Band wireless broadband interference).

Minimum Equipment List (MEL)
Dispatch or release with any of the following MEL items is prohibited:
e 32-42-02 — Antiskid Control Systems
® 32-45-01 — Wheel Brake Systems
® 32-45-01-01 — Wheel Brake Systems, Electric Brake Actuator Systems

Landing Operations on Runways with Condition Code 1 or 0
Dispatch or releasing to or landing on runways with a runway condition code of
1 or 0 is prohibited.

Landing Distance Calculations for Runway Condition Codes 6 through 2
Operators must follow the 5G C-Band Interference Landing Distance Procedure
contained in the Operating Procedures Section of this AFM.
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(2) Within 2 days after January 19, 2022 existing AFM to include the information copy of figure 5 to paragraph (h)(2) of this AD
(the effective date of AD 2022-02-16): Revise specified in figure 5 to paragraph (h)(2) of into the existing AFM.
the Operating Procedures Section of the this AD. This may be done by inserting a
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Figure 5 to paragraph (h)(2)—AFM Operating

Procedures Revision

Dispatch or Release:
o No additional landing distance calculations are required for runway
condition codes 6 and 5.

5G C-Band Interference Landing Distance
When dispatching or releasing to or landing on runways with a runway condition code
of 6 through 2:

(Required by AD 2022-02-16)

o For runway condition codes 4 through 2, use Table 1 through 6, as
applicable, to determine the unfactored landing distance, applying all
adjustments. Multiply the resulting unfactored landing distance by 1.15
to obtain the minimum required landing distance.
Table 1:
787-10 / TRENT 1000
Landing Distances and Adjusimentis (Feet)
Temperature Approach
Reference Altitude Wind Adjustment | Slope Adjustment| Adjustment per Speed Reverse Thrust
Distance | Weight Adjustment | Adjustment per 10 Knots per 1% 10°C Adjustment Adjustment
Runway [440000LB Per 10,600 LB per S KIS
Condiion | Landing Above / Below above Onse No
Code Weight 440,000 LB Per 1,000 ft] Head / Tail Wind Down { Up Hilt | Above / Below ISA|  VREF Reverser | Reverser
& 5640 110 /90 160 -240 £ 790 Gt / -80 150 7 150 230 G @
& 7580 170 /7 -150 330 -430 ¢ 1570 250 /210 280 7 -270 390 0 2
4 8450 170 ¢ -150 340 -450 /1610 330 F 270 280 7 -280 300 ] o
3 2180 170 7 -150 340 -470 ¢ 1880 440 7 -340 290 / -280 390 ] 8
2 12180 280 7 -250 560 -770 7 2850 a70 / 690 480 7 460 540 ] g
Table 2:
787-10! GEnx
Landing Distances and Adjusiments (Feet)
Temperature Approach
Reference ) Alfitude Wihd Adjustment | Slope Adjustment| Adjusiment per Speed Reverse Thrust
Distance | Weight Adjustment | Adjustment per 10 Kriots per 1% 10°C Adj 1 Adiu
Runway |440000LB| Per 000018 perb KIS )
Condition| Landing Above ! Below abave Une No
Code Waeight 440,0001B Per 1,000 ft| Head/ Tall Wind Down / Up Hit | Above /Balow ISA|. VREF Reverser | Reverser
& 5670 07 <80 170 -240° 1 800 G0 f =80 150 ¢ -150 230 0 i}
5 7760 160./ -150 350 -440 4 1590 2604 -220 280 1 -280 400 g it}
4 8550 1607 -150 358 -450 1 1640 340/ -280 280.4 -280 400 o 0
3 9300 AT0 0 -150 360 -480-1 1710 450 1 -350 290 4 -200 400 4] ]
2 12400 B0 -250 810 -790 / 2930 0107 710 480 /1 470 540 0 &
Table 3:
787-9/ TRENT 1000
Landing Distances and Adjustments {Feet)
Temperature Approach
Reference Altitude Nind Adjustment | Siope Adjustment|  Adjustment per Speed Reverse Thrust
Distance | Weight Adjustment | Adjustment per 10 Knots per 1% 10°C Adjustment Adjustment
Runway {420,000 LB Per 104,000 LB per5 KIS
Condition| Landing Above / Below above One No
Cade Wisight 42006018 Per 1,000 t] Head/ Tai Wind Down { Up Hilt | Above / Below 1ISA VREF Reverser | Reverser
6 5470 100 / -80 160 -240 / 780 an /7 -80 150 ¢/ -150 230 0
5 7500 160 4 -150 330 -430 7 1550 250 1 210 280 / -270 1] 8
4 8280 180 7 - 330 -441) / 1800 330/ -276 280/ 270 1] [i]
3 8010 170 / 340 -470G 7 1670 430 /7 -340 290 / -280 o g
2 11740 270 J -2 540 -F50 1 2780 a10 / -850 460 /7 -440 0 @

Table 4:
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787-9 / GEnx
Landing Distances and Adjustments (Feet)
Temperature Approach
Reference Altitude Wind Adjustment | Slope Adjustment| Adjustment per Speed Reverse Thrust
Distance | Weight Adjustment | Adjustment per 10 Knots per 1% 10°C Adjustment Adjustment
Runway [420,0001LB| Per 10,000 LB per 5 KTS
Condition| Landing Above / Below above One No
Code Weight 420,000 LB Per 1,000 ft| Head / Tail Wind Down / Up Hill |Above / Below ISA| VREF | Reverser | Reverser
6 5500 100 / -90 170 -240 / 790 90 / -80 150 / -150 230 0 0
5 7580 160 / -150 340 -430 / 1580 250 / -210 280 / -280 390 0 0
4 8380 160 / -150 350 -450 / 1630 340 / -280 280 / -280 390 0 0
3 9130 170 / -150 360 -480 / 1700 450 / -350 290 / -280 390 0 0
2 11960 270 / -260 590 -770 / 2860 940 / -670 460 / -460 530 0 0
Table 5:
787-8 / TRENT 1000
Landing Distances and Adjustments (Feet)
Temperature Approach
Reference Altitude Wind Adjustment | Slope Adjustment| Adjustment per Speed Reverse Thrust
Distance | Weight Adjustment | Adjustment per 10 Knots per 1% 10°C Adjustment Adjustment
Runway |380,000 LB Per 10,000 LB per 5KTS
Condition| Landing Above / Below above One No
Code Weight 380,000 LB Per 1,000 ft| Head / Tail Wind Down / Up Hill |Above /Below ISA| VREF | Reverser [ Reverser
6 5050 110 / -80 150 -230 / 750 80/ -70 130 / -130 220 0 0
5 6990 180 / -140 310 -410 / 1510 230 / -180 260 / -250 370 0 0
4 7410 140 / -130 250 -370 / 1270 280 / -230 210 / -210 310 0 0
3 8370 170 / -150 290 -440 / 1500 410 / -320 250 /7 -250 340 0 1]
2 10800 290 / -240 520 -720 / 2680 820 / -590 430 / -420 510 0 0
Table 6:
787-8 | GEnx
Landing Distances and Adjustments (Feet)
Temperature Approach
Reference Altitude Wind Adjustment | Slope Adjustment| Adjustment per Speed Reverse Thrust
Distance | Weight Adjustment | Adjustment per 10 Knots per 1% 10°C Adjustment Adjustment
Runway |380,000 LB Per 10,000 LB per 5 KTS
Condition| Landing Above / Below above One No
Code Weight 380,000 LB Per 1,000 ft| Head / Tail Wind Down / Up Hill |Above / Below ISA| VREF | Reverser | Reverser
6 5100 110 7 -80 160 -230 / 760 80 / -70 130 / -140 220 0 0
5 7100 180 / -140 330 -420 / 1550 240 / -200 260 / -250 380 0 [
4 7530 140 / -120 260 -380 /7 1290 290 / -240 210 / -220 310 0 0
3 8530 160 / -140 300 -450 7 1530 430 / -330 250 / -250 340 0 0
2 11090 290 / -240 560 -740 / 2790 880 / -620 430 / -430 510 0 0

reverse

thrust.

En route:
o Plan to use Flaps 30 and Vrer30 (with appropriate wind additives) for

O

landing.

Reference distance is based on Max Manual Braking, sea level, standard day, no wind or slope, and no

Reference distance includes a distance from threshold to touchdown associated with flare time of 7
seconds.
Distances are based on HYD PRESS L+R failure distances which conservatively approximate the
effects of 5G interference.
Actual (unfactored) distances are shown.

Note: per procedure, Max Manual Braking is not required for normal operations and is to be used only
in the event that significant 5G interference effects occur.

For runway condition codes 6 to 2, compute time of arrival (en route)
landing distance using Table 1 through 6, as applicable, applying all
adjustments. Multiply the resulting unfactored landing distance by 1.15
to obtain the minimum required landing distance at the destination. This
approximates a minimum required landing distance resulting from 5G
C-Band interference.
Determine desired AUTOBRAKE setting by using the normal
configuration landing distance information from an approved source.
Maximum manual braking may not be required.
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e During approach and landing:

o Monitor radio altimeter for anomalies.

o Normal use of autothrottles is allowed. Monitor performance of
autopilot and autothrottle. If the autopilot or autothrottle is not
performing as expected, disconnect both the autopilot and autothrottle
and apply manual inputs to ensure proper control of flight path.

o If the autothrottle does not reduce the thrust to IDLE at 25 feet,
manually reduce the thrust to idle, hold the thrust levers in the idle
position and disconnect the autothrottle to prevent autothrottle from
advancing the thrust levers after touchdown.

Caution: If the autothrottle advances the thrust levers after landing, the
speedbrakes will stow and the autobrake will disarm. It will not be
possible to raise the reverse thrust levers to deploy the thrust reversers
until the thrust levers are at idle.

o Manual deployment of the speedbrakes may be required.

o If the thrust reversers do not deploy, immediately ensure the
speedbrakes are extended, apply manual braking and modulate as
required for the existing runway conditions.

Note: In some conditions, maximum manual braking may be required
throughout the entire landing roll.

(i) New Requirement: AFM Revision for
Non-Radio Altimeter Tolerant Airplanes

For non-radio altimeter tolerant airplanes,

do the actions specified in paragraphs (i)(1)
and (2) of this AD.

(1) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to

include the information specified in figure 6
to paragraph (i) of this AD. This may be done
by inserting a copy of figure 6 to paragraph
(i) of this AD into the existing AFM.
Incorporating the AFM revision required by
this paragraph terminates the AFM revision
required by paragraph (h)(1) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 6 to
paragraph (i) of this AD, remove the AFM
revision required by paragraph (h)(1) of this
AD.

Figure 6 to paragraph (i)—AFM Revision for

Non-Radio Altimeter Tolerant Airplanes

(Required by AD 2023-12-10)
Radio Altimeter 5G C-Band Interference, Landing Distance

Due to the presence of 5G C-Band wireless broadband interference, when dispatching
or releasing to or landing on runways in the contiguous U.S. airspace, the following
limitations are required.

Minimum Equipment List (MEL)
Dispatch or release with any of the following MEL items is prohibited:
¢ 32-42-02 — Antiskid Control Systems
® 32-45-01 — Wheel Brake Systems
® 32-45-01-01 — Wheel Brake Systems, Electric Brake Actuator Systems

Landing Operations on Runways with Condition Code 1 or 0
Dispatch or releasing to or landing on runways with a runway condition code of
1 or 0 is prohibited.

Landing Distance Calculations for Runway Condition Codes 6 through 2
Operators must follow the 5G C-Band Interference Landing Distance Procedure
contained in the Operating Procedures Section of this AFM.
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(j) New Requirement: AFM Revision for
Radio Altimeter Tolerant Airplanes

For radio altimeter tolerant airplanes, do
the actions specified in paragraphs (j)(1) and
(2) of this AD.

(1) On or before June 30, 2023, revise the
Limitations Section of the existing AFM to

include the information specified in figure 7
to paragraph (j) of this AD. This may be done
by inserting a copy of figure 7 to paragraph
(j) of this AD into the existing AFM.
Incorporating the AFM revision required by
this paragraph terminates the AFM revision
required by paragraph (h)(1) of this AD.

(2) Before further flight after incorporating
the limitations specified in figure 7 to
paragraph (j) of this AD, remove the AFM
revision required by paragraph (h)(1) of this
AD.

Figure 7 to paragraph (j)—AFM Revision for

Radio Altimeter Tolerant Airplanes

(Required by AD 2023-12-10)
Radio Altimeter SG C-Band Interference, Landing Distance

Due to the presence of SG C-Band wireless broadband interference, when dispatching
or releasing to or landing on runways in the contiguous U.S. airspace, the following
limitations are required unless operating at a 5G C-Band mitigated airport as identified
in an FAA Domestic Notice.

Minimum Equipment List (MEL)
Dispatch or release with any of the following MEL items is prohibited:
e 32-42-02 — Antiskid Control Systems
® 32-45-01 — Wheel Brake Systems
® 32-45-01-01 — Wheel Brake Systems, Electric Brake Actuator Systems

Landing Operations on Runways with Condition Code 1 or 0
Dispatch or releasing to or landing on runways with a runway condition code of
1 or 0 is prohibited.

Landing Distance Calculations for Runway Condition Codes 6 through 2
Operators must follow the 5G C-Band Interference Landing Distance Procedure
contained in the Operating Procedures Section of this AFM.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Operational Safety
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the Operational Safety
Branch, send it to the attention of the person
identified in paragraph (1) of this AD.
Information may be emailed to: AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) AMOCs approved for AD 2021-23-12,
Amendment 39-21810 (86 FR 69984,
December 9, 2021), providing relief for
specific radio altimeter installations are
approved as AMOCs for the requirements
specified in paragraph (h) of this AD until
June 30, 2023.

(1) Related Information

For more information about this AD,
contact Brett Portwood, Continued
Operational Safety Technical Advisor, COS
Program Management Section, Operational
Safety Branch, FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;

phone: 817-222-5390; email:

operationalsafety@faa.gov.

(m) Material Incorporated by Reference
None.

Issued on June 9, 2023.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-13154 Filed 6-16—23; 11:15 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31490; Amdt. No. 4063]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard

Instrument Approach Procedures
(SIAPS) and associated Takeoff
Minimums and Obstacle Departure
procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective June 21,
2023. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 21,
2023.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:


mailto:operationalsafety@faa.gov
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For Examination

1. U.S. Department of Transportation,
Docket Ops-M30. 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Information Services, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fr.inspection@
nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., STB Annex, Bldg 26,
Room 217, Oklahoma City, OK 73099.
Telephone (405) 954—-1139.
SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by establishing,
amending, suspending, or removes
SIAPS, Takeoff Minimums and/or
ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms 8260-3, 8260-4, 8260-5, 8260—
15A, 8260-15B, when required by an
entry on 8260-15A, and 8260-15C.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers or aeronautical
materials. Thus, the advantages of

incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the typed of
SIAPS, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flights safety
relating directly to published
aeronautical charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C. 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Lists of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on May 26,
2023.

Thomas J. Nichols,

Aviation Safety, Flight Standards Service,
Manager, Standards Section, Flight
Procedures & Airspace Group, Flight
Technologies & Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, 14 CFR part
97 is amended by establishing,
amending, suspending, or removing
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and Obstacle Departure Procedures
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 10 August 2023

Anaktuvuk Pass, AK, PAKP, AKUMY FIVE,
Graphic DP

Northway, AK, PAOR, RNAV (GPS) RWY 6,
Amdt 1

Northway, AK, PAOR, RNAV (GPS) RWY 24,
Amdt 2

Texarkana, AR, KTXK, RNAV (GPS) RWY 13,
Orig-D

San Carlos, CA, KSQL, Takeoff Minimums
and Obstacle DP, Amdt 2

San Francisco, CA, KSFO, GLS RWY 19L,
Amdt 1

San Francisco, CA, KSFO, GLS RWY 19R,
Amdt 1

Buena Vista, CO, KAEJ, PUEBLO TWO,
Graphic DP

Buena Vista, CO, KAE], Takeoff Minimums
and Obstacle DP, Amdt 2

Adel, GA, 15], Takeoff Minimums and
Obstacle DP, Amdt 2
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Fort Stewart (Hinesville), GA, KLHW, NDB
RWY 33R, Orig-E

Des Moines, IA, KDSM, RNAV (GPS) RWY 5,
Amdt 3

Des Moines, IA, KDSM, RNAV (GPS) RWY
23, Amdt 2

Des Moines, IA, KDSM, Takeoff Minimums
and Obstacle DP, Amdt 12

Oskaloosa, 1A, KOOA, VOR/DME RWY 31,
Amdt 3A, CANCELED

Perry, IA, KPRO, RNAV (GPS) RWY 14, Orig

Perry, IA, KPRO, RNAV (GPS) RWY 14, Orig-
B, CANCELED

Perry, IA, KPRO, RNAV (GPS) RWY 32, Orig

Perry, IA, KPRO, RNAV (GPS) RWY 32,
Amdt 1B, CANCELED

Perry, IA, KPRO, Takeoff Minimums and
Obstacle DP, Amdt 1

Decatur, IL, KDEC, ILS OR LOC RWY 6,
Amdt 14B

Rantoul, IL, KTIP, VOR RWY 27, Amdt 2,
CANCELED

Seymour, IN, KSER, RNAV (GPS) RWY 32,
Amdt 1C

Newton, KS, KEWK, VOR/DME-A, Amdt 3A,
CANCELED

Clinton, MD, W32, RNAV (GPS) RWY 5,
Orig-C, CANCELED

Clinton, MD, W32, Takeoff Minimums and
Obstacle DP, Orig-A, CANCELED

Fort Meade (Odenton), MD, KFME, RNAV
(GPS) RWY 28, Amdt 1E

Leonardtown, MD, 2W6, RNAV (GPS) RWY
29, Amdt 1B

Albert Lea, MN, KAEL, VOR RWY 17, Amdt
1E

Longville, MN, KXVG, RNAV (GPS) RWY 31,
Orig-C

Roseau, MN, KROX, VOR RWY 16, Amdt 8A,
CANCELED

Roseau, MN, KROX, VOR RWY 34, Amdt 1A,
CANCELED

Kansas City, MO, KMKC, ILS OR LOC RWY
4, Amdt 6

Kansas City, MO, KMKC, ILS OR LOC RWY
19, Amdt 24A

Kansas City, MO, KMKC, RNAV (GPS) RWY
4, Amdt 3B

Kansas City, MO, KMKC, RNAV (GPS) RWY
22, Amdt 2A

Kansas City, MO, KMKC, RNAV (GPS) Y
RWY 19, Orig

Kansas City, MO, KMKC, RNAV (GPS) Z
RWY 19, Amdt 2

Columbus/W Point/Starkville, MS, KGTR,
ILS OR LOC RWY 18, Amdt 9

Columbus/W Point/Starkville, MS, KGTR,
ILS OR LOC RWY 36, Amdt 2

Rockingham, NC, KRCZ, RNAV (GPS) RWY
32, Orig-E

Cross Keys, NJ, 17N, VOR OR GPS RWY 9,
Amdt 6B, CANCELED

Artesia, NM, KATS, NDB RWY 13, Amdt 5,
CANCELED

Artesia, NM, KATS, NDB RWY 31, Amdt 5A,
CANCELED

Montgomery, NY, KMG]J, Takeoff Minimums
and Obstacle DP, Amdt 3A

Springfield, OH, KSGH, RNAV (GPS) RWY
15, Orig-A

Tulsa, OK, KTUL, RNAV (GPS) RWY 36L,
Amdt 2

Madras, OR, S33, Takeoff Minimums and
Obstacle DP, Amdt 1B

State College, PA, KUNV, ILS OR LOC RWY
24, Amdt 10

State College, PA, KUNV, RNAV (GPS) RWY
24, Amdt 2

West Chester, PA, KOQN, RNAV (GPS) RWY
27, Amdt 1B

West Chester, PA, KOQN, RNAV (GPS) Y
RWY 9, Amdt 2A

West Chester, PA, KOQN, RNAV (GPS) Z
RWY 9, Orig-A

West Chester, PA, KOQN, VOR-A, Amdt 4C

Wilkes-Barre/Scranton, PA, KAVP, ILS OR
LOC RWY 22, Amdt 11

Provo, UT, KPVU, VOR/DME RWY 13, Amdt
2A, CANCELED

Tappahannock, VA, KXSA, RNAV (GPS)
RWY 10, Amdt 2A

Tappahannock, VA, KXSA, RNAV (GPS)
RWY 28, Amdt 2A

Milwaukee, WI, KMKE, ILS OR LOC RWY
1L, ILS RWY 1L (CAT II), ILS RWY 1L
(CAT III), Amdt 10A

Milwaukee, WI, KMKE, RNAV (GPS) RWY
1L, Amdt 2A

Mosinee, WI, KCWA, ILS OR LOC RWY 8,
Amdt 15

Mosinee, WI, KCWA, RNAV (GPS) RWY 8,
Amdt 2

Mosinee, WI, KCWA, RNAV (GPS) RWY 26,
Amdt 2

Mosinee, WI, KCWA, Takeoff Minimums and
Obstacle DP, Amdt 3

Huntington, WV, KHTS, RNAV (GPS) RWY
12, Amdt 4

[FR Doc. 2023-13087 Filed 6—20-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31491; Amdt. No. 4064]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective June 21,
2023. The compliance date for each

SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 21,
2023.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC, 20590-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Information Services, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, email
fr.inspection@nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., STB Annex, Bldg 26,
Room 217, Oklahoma City, OK 73099.
Telephone: (405) 954—1139.
SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by amending the
referenced SIAPs. The complete
regulatory description of each SIAP is
listed on the appropriate FAA Form
8260, as modified by the National Flight
Data Center (NFDC)/Permanent Notice
to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
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expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections, and specifies the SIAPs and
Takeoff Minimums and ODPs with their
applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAMs.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on criteria
contained in the U.S. Standard for

Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on May 26,
2023.
Thomas J. Nichols,
Aviation Safety, Flight Standards Service,
Manager, Standards Section, Flight

Procedures & Airspace Group, Flight
Technologies & Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, 14 CFR part
97 is amended by amending Standard
Instrument Approach Procedures and
Takeoff Minimums and ODPs, effective
at 0901 UTC on the dates specified, as
follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject
13—Jul-23 ...... IL e Springfield .... | Abraham Lincoln Capital ..... 3/0255 3/29/23 | RNAV (GPS) RWY 22,
Orig-C.
[FR Doc. 2023-13088 Filed 6-20-23; 8:45 am] DEPARTMENT OF COMMERCE SUMMARY: The Department of Commerce

BILLING CODE 4910-13-P

Bureau of Industry and Security
15 CFR Part 744
[Docket No. 230614-0149]

RIN 0694-AJ24

Additions of Entities to the Entity List
and Removal of Entity From the Entity
List; Correction

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Correcting amendment.

is amending the Export Administration
Regulations (EAR) by adding an
inadvertently omitted entity to the
Entity List.

DATES: This correcting amendment is
effective June 16, 2023.

FOR FURTHER INFORMATION CONTACT:
Chair, End-User Review Committee,
Office of the Assistant Secretary for
Export Administration, Bureau of
Industry and Security, Department of
Commerce, Phone: (202) 482-5991,
Email: ERC@bis.doc.gov.

SUPPLEMENTARY INFORMATION: As stated
in the Entity List rule titled ‘“Additions
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of Entities to the Entity List and
Removal of Entity from the Entity List”
(June 14 Rule) (88 FR 38739), the End-
User Review Committee (ERC)
determined to add certain entities under
the destination of China, including
China Aviation Development Harbin
Bearing Co., Ltd., to the Entity List for
acquiring and attempting to acquire
U.S.-origin items in support of China’s
military modernization. This activity is
contrary to U.S. national security and
foreign policy interests under § 744.11
of the EAR. As detailed in the June 14
Rule, licenses are required for all items
subject to the EAR to these entities, and
license applications will be reviewed
under a presumption of denial. Further,
in the June 14 Rule, the Bureau of
Industry and Security (BIS) included an
entity in the preamble justification but
inadvertently did not instruct, nor
provide regulatory text for, the addition
of the entity to the Entity List. This
correcting amendment amends the EAR
by making the addition to the Entity List
for this omitted entity.

For the reasons described above, this
correcting amendment adds the
following entity to the Entity List and
includes, where appropriate, aliases:

China

e China Aviation Development
Harbin Bearing Co., Ltd.

Savings Clause

For the changes being made in this
correcting amendment, shipments of
items removed from eligibility for a
License Exception or export, reexport,
or transfer (in-country) without a license
(NLR) as a result of this regulatory
action that were en route aboard a
carrier to a port of export, reexport, or
transfer (in-country), on June 16, 2023,
pursuant to actual orders for export,
reexport, or transfer (in-country) to or
within a foreign destination, may
proceed to that destination under the
previous eligibility for a License
Exception or export, reexport, or
transfer (in-country) without a license
(NLR) before July 17, 2023. Any such

Country
CHINA, PEOPLE’S REPUBLIC
OF

China Aviation Development Harbin Bear-
ing Co., Ltd., a.k.a. the following three

aliases:

items not actually exported, reexported,
or transferred (in-country) before
midnight, on July 17, 2023, require a
license in accordance with this
correcting amendment.

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA) (50 U.S.C. 4801-4852). ECRA
provides the legal basis for BIS’s
principal authorities and serves as the
authority under which BIS issues this
rule.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to or be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under control
number 0694-0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications and commodity
classifications, and carries a burden
estimate of 29.4 minutes for a manual or
electronic submission for a total burden
estimate of 33,133 hours. Total burden
hours associated with the PRA and
OMB control number 0694—0088 are not
expected to increase as a result of this
rule.

3. This rule does not contain policies
with federalism implications as that
term is defined in Executive Order
13132.

4. Pursuant to section 1762 of the
Export Control Reform Act of 2018, this
action is exempt from the

Entity License requirement

§744.11 of the
EAR).

—AVIC Harbin Bearing;
—Harbin AVIC Bearing Co Ltd; and

For all items subject
to the EAR. (See

Administrative Procedure Act (5 U.S.C.
553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is
required, and none has been prepared.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730-774) is corrected by making
the following correcting amendment:

PART 744—CONTROL POLICY: END-
USER AND END-USE BASED

m 1. The authority citation for 15 CFR
part 744 is continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p-
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13099, 63 FR
45167, 3 CFR, 1998 Comp., p. 208; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; E.O. 13224, 66 FR 49079, 3 CFR, 2001
Comp., p. 786; Notice of September 19, 2022,
87 FR 57569 (September 21, 2022); Notice of
November 8, 2022, 87 FR 68015 (November
10, 2022).

m 2. Supplement no. 4 to part 744 is
amended under CHINA, PEOPLE’S
REPUBLIC OF, by adding, in
alphabetical order, an entry for “China
Aviation Development Harbin Bearing
Co., Ltd.” to read as follows:

Supplement No. 4 to Part 744—Entity
List

* * * * *

License review Federal Register

policy Citation

Presumption of de-
nial.

88 FR [INSERT FR
PAGE NUMBER]
6/21/2023.
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Country

Entity

—AviChina Harbin Bearing
No. 888 Nanjing Road, Hulan District,
Harbin (New District Trust Handling

Area),

China;

and No. 81, East

Wujinnan Road, Xilong Street, Harbin,
China; and North Side of Traffic Man-
agement Office, Linxi County, Xingtai
City, Hebei Province, China.

* * * * *

Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 2023—-13196 Filed 6—-16—23; 8:45 am|
BILLING CODE 3510-33-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1272
[Docket No. CPSC-2023-0021]

Marking of Toy, Look-Alike, and
Imitation Firearms; Correction

AGENCY: Consumer Product Safety
Commission.

ACTION: Direct final rule; correction.

SUMMARY: The Federal Energy
Management Improvement Act Update
transferred authority for regulating the
marking of toy, look-alike, and imitation
firearms from the Department of
Commerce to the Consumer Product
Safety Commission. On May 11, 2023,
the Commission issued a direct final
rule to adopt the Department of
Commerce rule for the marking of toy,
look-alike, and imitation firearms, with
non-substantive and conforming
changes. That document contained a
typographical error. This document
corrects that error.

DATES: Effective June 26, 2023.

FOR FURTHER INFORMATION CONTACT:
Salman Sarwar, Compliance Officer,
U.S. Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, MD 20814; telephone: (301)
504-7682; email: ssarwar@cpsc.gov.
SUPPLEMENTARY INFORMATION: The
Commission is correcting a
typographical error in the direct final
rule, Marking of Toy, Look-Alike, and
Imitation Firearm, 16 CFR part 1272,
which appeared in the Federal Register
on May 11, 2023. 88 FR 30226. This
document corrects a typographical error
in the numbering of § 1272.5 of the
direct final rule. The codified text
numbered § 1272.5 (Preemption) was

* * *

erroneously numbered as § 272.5. This
document corrects that error by
changing the number for the preemption
section of the rule from §272.5 to
§1272.5. This document corrects a
typographical error; it does not make
any substantive changes to the direct
final rule.

Correction

In FR Rule Doc. No. 2023-09999
appearing on page 30226 in the Federal
Register of Thursday, May 11, 2023, the
following correction is made

§1272.5 [Corrected]
m 1. On page 30229, in the third column,

correct “§ 272.5 Preemption” to read
““§1272.5 Preemption”.

Alberta Mills,

Secretary, U.S. Consumer Product Safety
Commission.

[FR Doc. 2023-13137 Filed 6-20-23; 8:45 am]
BILLING CODE 6355-01-P

License requirement

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9975]
RIN 1545-BQ76

Pre-Filing Registration Requirements
for Certain Tax Credit Elections

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations setting forth
mandatory information and registration
requirements for taxpayers planning to
make an elective payment election
under the Inflation Reduction Act of
2022 and the CHIPS Act of 2022 to treat
the amount of certain tax credits as a
payment of Federal income tax, or in the
case of a partnership or S corporation,
to receive a payment in the amount of
such credits. This document also
contains temporary regulations setting

License review
policy

Federal Register
Citation

forth mandatory information and
registration requirements for taxpayers
planning to make an election to transfer
certain Federal income tax credits under
the Inflation Reduction Act of 2022.
These temporary regulations affect tax-
exempt organizations, State and local
governments, Indian tribal governments,
Alaska Native Corporations, the
Tennessee Valley Authority, rural
electric cooperatives, and, in the case of
three credits, certain taxpayers eligible
to elect the elective payment of credit
amounts in a taxable year under section
6417 of the Internal Revenue Code
(Code). These temporary regulations
also affect taxpayers eligible to make an
elective payment election instead of
claiming the advanced manufacturing
investment credit under section 48D of
the Code. These temporary regulations
further affect taxpayers eligible to elect
to transfer certain Federal income tax
credits under section 6418 of the Code.
DATES:

Effective date: This temporary
regulation is effective on June 21, 2023.

Applicability date: For dates of
applicability, see §§ 1.48D-6T(j),
1.6417-5T(d), and 1.6418—4T(d).
FOR FURTHER INFORMATION CONTACT:
Concerning these temporary regulations,
Lani M. Sinfield at (202) 317-5871 (not
a toll free number).

SUPPLEMENTARY INFORMATION:
Background
L. Overview

This document amends the Income
Tax Regulations (26 CFR part 1) to add
temporary regulations providing
information and registration
requirements that must be completed
before elections available under sections
48D(d), 6417, and 6418 of the Code may
be made.

In accordance with section 7805(e)(1)
of the Code, concurrent with the
publication of this Treasury Decision,
the Department of the Treasury
(Treasury Department) and the IRS are
publishing in the Proposed Rules
section of this issue of the Federal
Register three notices of proposed
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rulemaking that contain proposed
regulations under §§ 1.48D-6, 1.6417-5,
and 1.6418-4, the text of which is
identical to the text of §§ 1.48D—6T,
1.6417-5T, and 1.6418—4T of the
temporary regulations. REG-105595-23
provides proposed regulations under
section 48D(d). REG-101607-23
provides proposed regulations under
sections 6241 and 6417. REG-101610—
23 provides proposed regulations under
section 6418.

Interested persons are directed to the
ADDRESSES and COMMENTS AND PUBLIC
HEARING sections of the preambles to
REG-105595-23, REG-101607-23, and
REG-101610-23 for information on
submitting public comments or the
public hearings for the proposed
regulations.

II. Sections 48D(d), 6417, and 6418

A notice of proposed rulemaking
(REG-105595-23) in the Proposed Rules
section in this issue of the Federal
Register provides a background
description of section 48D. A notice of
proposed rulemaking (REG-101607-23)
in the Proposed Rules section in this
issue of the Federal Register provides a
background description of section 6417.
A notice of proposed rulemaking (REG—
101610-23) in the Proposed Rules
section in this issue of the Federal
Register provides a background
description of section 6418.

Explanation of Provisions

I. Pre-Filing Registration Requirements
Under Section 48D(d)

Temp. Reg. § 1.48D-6T(b)(1) provides
the mandatory pre-filing registration
process that, except as provided in
guidance, a taxpayer must complete as
a condition of, and prior to, any amount
being treated as a payment against the
tax imposed under § 1.48D-6(a)(1), or an
amount paid to a partnership or S
corporation pursuant to § 1.48D—
6(d)(2)(ii)(A). A taxpayer is required to
use the pre-filing registration process to
register each qualified investment in an
advanced manufacturing facility. A
taxpayer that does not obtain a
registration number or report the
registration number on its annual tax
return with respect to an advanced
manufacturing facility is ineligible to
receive any elective payment amount
with respect to the amount of any
section 48D credit determined with
respect to that advanced manufacturing
facility. However, completion of the pre-
filing registration requirements and
receipt of a registration number does
not, by itself, mean that the taxpayer is
eligible to receive a payment with
respect to the section 48D credits

determined with respect to the
advanced manufacturing facility.

The pre-filing registration
requirements are that a taxpayer:

(1) must complete the registration
process electronically through the IRS
electronic portal and in accordance with
the instructions provided therein,
unless otherwise provided in guidance;

(2) must satisfy the registration
requirements and receive a registration
number prior to making a section
48D(d)(1) elective payment election on
the taxpayer’s tax return for the taxable
year at issue;

(3) is required to obtain a registration
number for each qualified investment in
an advanced manufacturing facility with
respect to which a section 48D credit
will be determined and for which the
taxpayer wishes to make a section
48D(d)(1) elective payment election; and

(4) must provide the specific
information required to be provided as
part of the pre-filing registration
process. The provision of such
information, which includes
information about the taxpayer and
about the qualified investment in an
advanced manufacturing facility, would
allow the IRS to prevent duplication,
fraud, improper payments, or excessive
payments under section 48D. For
example, verifying information about
the taxpayer would allow the IRS to
mitigate the risk of fraud or improper
payments to entities that are not eligible
taxpayers. Information about the
taxpayer’s taxable year would allow the
IRS to ensure that an elective payment
election is timely made on the entity’s
annual tax return. Information about the
advanced manufacturing facility,
including its address and coordinates
(longitude and latitude), supporting
documentation, beginning of
construction date, and placed in service
date would allow the IRS to mitigate the
risk of duplication, fraud, and improper
payments for properties that are not
advanced manufacturing facilities.

Temp. Reg. § 1.48D-6T(b)(7)(i)
provides that, after a taxpayer completes
pre-filing registration with respect to
each qualified investment in an
advanced manufacturing facility with
respect to which the taxpayer intends to
elect a section 48D(d) elective payment
election for the taxable year, the IRS
will review the information provided
and will issue a separate registration
number for each qualified investment
for which the taxpayer provided
sufficient verifiable information.

Temp. Reg. § 1.48D-6T(b)(7)(ii)
provides that a registration number is
valid only for the taxable year for which
it is obtained. Temp. Reg. § 1.48D—
6T(b)(7)(iii) provides that, if an elective

payment election will be made with
respect to a qualified investment in an
advanced manufacturing facility for a
taxable year for which a registration
number under this section has been
obtained for a prior taxable year, the
taxpayer must renew the registration
each subsequent year in accordance
with applicable guidance, including
attesting that all the facts previously
provided are still correct or updating
any facts that are relevant in calculating
the amount of the section 48D credit.
Temp. Reg. § 1.48D-6T(b)(7)(iv)
provides that, if facts change with
respect to the qualified investment in an
advanced manufacturing facility for
which a registration number has been
previously obtained, the taxpayer must
amend the registration to reflect these
new facts. The regulations provide, for
example, that if the facility previously
registered for an elective payment
election undergoes a change of
ownership (incident to a corporate
reorganization or an asset sale) such that
the new owner has a different employer
identification number (EIN) than the
owner who obtained the original
registration, the original owner would
be required to amend the original
registration to disassociate its EIN from
the advanced manufacturing facility and
the new owner must submit an original
registration (or if the new owner
previously registered other advanced
manufacturing facilities, must amend its
original registration) to associate the
new owner’s EIN with the previously
registered advanced manufacturing
facility.

Lastly, Temp. Reg. § 1.48D—6(b)(7)(v)
provides that the taxpayer is required to
include the registration number of the
advanced manufacturing facility on the
taxpayer’s annual return for the taxable
year for an election under Temp. Reg.
§1.48D-6(a)(1). The IRS will treat an
elective payment election as ineffective
with respect to any section 48D credit
determined with respect to the
advanced manufacturing facility for
which the taxpayer does not include a
valid registration number on the annual
tax return.

II. Pre-Filing Registration Requirements
and Additional Information Under
Section 6417

Section 6417(d)(5) provides that, as a
condition of, and prior to, any amount
being treated as a payment that is made
by the taxpayer under section 6417(a) or
any payment being made pursuant to
section 6417(c), the Secretary may
require such information or registration
as the Secretary deems necessary or
appropriate for purposes of preventing
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duplication, fraud, improper payments,
or excessive payments.

In general, stakeholders requested
additional information about this
provision and requested that the
regulations balance the need to prevent
fraud and abuse with the burden on
taxpayers. Stakeholders recommended
that the information required to be
provided to the IRS should be provided
in a manner that facilitates automated
procedures to help catch potential
fraud, discourages abusive or otherwise
illegitimate claims, and allows efficient
and prompt review (both before
payment and through audits).
Stakeholders recommended that all
required documents and information
should be able to be submitted easily via
an online portal. Stakeholders
recommended that information or
registration should be as consistent as
possible across sections 48D(d)(1),
6417(d)(5), and 6418(g)(1).

Temp. Reg. §1.6417-5T provides the
mandatory pre-filing registration
process. Temp. Reg. § 1.6417-5T(a)
provides an overview of this process
and requires an applicable entity or
electing taxpayer to satisfy the pre-filing
registration requirements as a condition
of, and prior to, making an elective
payment election. An applicable entity
or electing taxpayer is required to use
the pre-filing registration process to
register itself as intending to make the
elective payment election, to list all
applicable credits it intends to claim,
and to list each applicable credit
property that contributed to the
determination of such credits as part of
the pre-filing submission (or amended
submission). An applicable entity or
electing taxpayer that does not obtain a
registration number and report the
registration number on its annual tax
return with respect to an applicable
credit property is ineligible to make an
elective payment election to treat any
elective payment amount with respect
to the amount of any credit determined
with respect to that applicable credit
property as a payment of tax. However,
completion of the pre-filing registration
requirements and receipt of a
registration number does not, by itself,
mean that the applicable entity or
electing taxpayer will receive a payment
with respect to the applicable credits
determined with respect to the
applicable credit property.

Temp. Reg. § 1.6417-5T(b) provides
the following pre-filing registration
requirements.

First, an applicable entity or electing
taxpayer must complete the pre-filing
registration process electronically
through an IRS electronic portal in
accordance with the instructions

provided therein, unless otherwise
provided in guidance. If the election is
by a member of a consolidated group,
the member must complete the pre-
filing registration process as a condition
of, and prior to, making an elective
payment election. See §1.1502-77
(providing rules regarding the status of
the common parent as agent for its
members).

Second, an applicable entity or
electing taxpayer must satisfy the
registration requirements and receive a
registration number prior to making an
elective payment election on the
applicable entity’s tax return for the
taxable year at issue.

Third, an applicable entity or electing
taxpayer is required to obtain a
registration number for each applicable
credit property with respect to which an
applicable credit will be determined
and for which the applicable entity or
electing taxpayer intends to make an
elective payment election.

Finally, an applicable entity or
electing taxpayer must provide the
specific information required to be
provided as part of the pre-filing
registration process. The provision of
such information, which includes
information about the taxpayer, about
the applicable credits, and about the
applicable credit property, will allow
the IRS to prevent duplication, fraud,
improper payments, or excessive
payments under section 6417. For
example, verifying information about
the taxpayer will allow the IRS to
mitigate the risk of fraud or improper
payments to entities that are not
applicable entities or electing taxpayers.
Information about the taxpayer’s taxable
year will allow the IRS to ensure that an
elective payment election is timely
made on the entity’s annual tax return.
Information about applicable credit
properties, including their address and
coordinates (longitude and latitude),
supporting documentation, beginning of
construction date, and placed in service
date will allow the IRS to mitigate the
risk of duplication, fraud, and improper
payments for properties that are not
applicable credit properties. Information
about whether an investment tax credit
property was acquired using any
Restricted Tax Exempt Amounts will
allow the IRS to prevent improper
payments.

Temp. Reg. § 1.6417-5T(c) provides
information about the required
registration number. Temp. Reg.
§1.6417-5T(c)(1) provides that, after an
applicable entity or electing taxpayer
completes the pre-filing registration
process as provided in proposed
§ 1.6417-5(b) for the applicable credit
properties with respect to which the

entity intends to make an elective
payment election in the taxable year, the
IRS will review the information
provided and will issue a separate
registration number for each applicable
credit property for which the applicable
entity or electing taxpayer provided
sufficient verifiable information, as
provided in guidance.

Temp. Reg. § 1.6417-5T(c)(2) provides
that a registration number is valid only
for the taxable year for which it is
obtained. Temp. Reg. § 1.6417-5T(c)(3)
provides that, if an elective payment
election will be made with respect to an
applicable credit property for which a
registration number under proposed
§1.6417-5 has been previously
obtained, the applicable entity or
electing taxpayer will be required to
renew the registration each year in
accordance with applicable guidance,
including attesting that all the facts
previously provided are still correct or
updating any facts. Temp. Reg.

§ 1.6417-5T(c)(4) provides that, if
specified changes occur with respect to
one or more applicable credit properties
for which a registration number has
been previously obtained, an applicable
entity or electing taxpayer is required to
amend the registration (or may need to
submit a new registration) to reflect
these new facts. For example, one
stakeholder asked that, if a taxpayer
becomes a party to an internal
reorganization under section 368(a)
(such as a merger or distribution in a
nonrecognition transaction) during the
election period, the elective payment
election should carry over to the
successor entity. The temporary
regulations provide that if a facility
previously registered for an elective
payment election undergoes a change of
ownership (incident to a corporate
reorganization or an asset sale) such that
the new owner has a different employer
identification number (EIN) than the
owner who obtained the original
registration, the original owner is
required to amend the original
registration to disassociate its EIN from
the credit property and the new owner
must submit an original registration (or
if the new owner previously registered
other credit properties, must amend its
original registration) to associate the
new owner’s EIN with the previously
registered credit property.

Lastly, Temp. Reg. § 1.6417-5T(c)(5)
provides that the applicable entity or
electing taxpayer is required to include
the registration number of the
applicable credit property on their
annual tax return for the taxable year.
The IRS will treat an elective payment
election as ineffective with respect to
the portion of a credit determined with



Federal Register/Vol. 88, No. 118/ Wednesday, June 21, 2023 /Rules and Regulations

40089

respect to an applicable credit property
for which the applicable entity or
electing taxpayer does not include a
valid registration number on the annual
tax return.

III. Pre-Filing Registration
Requirements and Additional
Information Under Section 6418

Section 6418(g)(1) provides that as a
condition of, and prior to, any transfer
of any portion of an eligible credit under
section 6418, the Secretary may require
such information (including, in such
form or manner as is determined
appropriate by the Secretary, such
information returns) or registration as
the Secretary deems necessary for
purposes of preventing duplication,
fraud, improper payments, or excessive
payments under this section.

In general, consistent with section
6417, stakeholders requested additional
information about this provision and
requested that the regulations balance
the need to prevent fraud and abuse
with the burden on taxpayers.
Stakeholders recommended a
registration system that assigns a
transfer number to an eligible taxpayer
that can be used by transferee taxpayers
to claim transferred credits and allows
the IRS to track transfers of eligible
credits. Stakeholders also recommended
that information or registration
requirements should be as consistent as
possible across sections 48D(d)(1),
6417(d)(5), and 6418(g)(1). In order to
meet the purpose of section 6418(g)(1),
the Treasury Department and the IRS
have determined that it is necessary to
establish a mandatory registration
process that is in place before the end
of the 2023 calendar year, which is the
first full taxable year during which a
transfer election under section 6418 is
available.

Temp. Reg. § 1.6418—4T generally
provides rules requiring that eligible
taxpayers register before filing the
return on which a transfer election is
made and provide information related to
each eligible credit property for which
the eligible taxpayer intends to transfer
a specified credit portion. Temp. Reg.
§1.6418-4T(a), consistent with section
6418(g)(1), requires that, as a condition
of, and prior to, making an election to
transfer a specified credit portion, an
eligible taxpayer satisfy the pre-filing
registration requirements in Temp. Reg.
§1.6418—4T(b). After the required pre-
filing registration process is successfully
completed, an eligible taxpayer will
receive a unique registration number
from the IRS for each registered eligible
credit property for which the eligible
taxpayer intends to transfer a specified
credit portion. The Treasury Department

and the IRS intend for this pre-filling
registration process to occur through an
IRS electronic portal (unless otherwise
allowed in guidance). An eligible
taxpayer that does not obtain a
registration number and report the
registration number on its return with
respect to an eligible credit property is
ineligible to make a transfer election.
However, completion of the pre-filing
registration requirements and receipt of
a registration number does not, by itself,
mean the eligible taxpayer is eligible to
transfer any specified credit portion
determined with respect to the eligible
credit property. The registration number
also must be reported on the eligible
taxpayer’s return.

Temp. Reg. § 1.6418—4T(b) provides
the following pre-filing registration
requirements.

First, an eligible taxpayer must
complete the pre-filing registration
process electronically through an IRS
electronic portal in accordance with the
instructions provided therein, unless
otherwise provided in guidance. If the
election is by a member of a
consolidated group, the member must
complete the pre-filing registration
process as a condition of, and prior to,
making an elective payment election.
See §1.1502-77 (providing rules
regarding the status of the common
parent as agent for its members).

Second, an eligible taxpayer must
satisfy the registration requirements and
receive a registration number prior to
making a transfer election for a specified
credit portion on the eligible taxpayer’s
return for the taxable year at issue.

Third, an eligible taxpayer is required
to obtain a registration number for each
eligible credit property with respect to
which a transfer election of a specified
credit portion is made.

Finally, an eligible taxpayer must
provide the specific information
required to be provided as part of the
pre-filing registration process. The
provision of such information, which
includes information about the
taxpayer, about the eligible credits, and
about the eligible credit property, will
allow the IRS to prevent duplication,
fraud, improper payments, or excessive
transfers under section 6418. For
example, verifying information about
the taxpayer will allow the IRS to
mitigate the risk of fraud or improper
transfers. Information about eligible
credit properties, including their
address and coordinates (longitude and
latitude), supporting documentation,
beginning of construction date, and
placed in service date will allow the IRS
to mitigate the risk of duplication, fraud,
and improper transfers for properties
that are not eligible credit properties.

Temp. Reg. § 1.6418—4T/(c) provides
rules related to the registration number
that is obtained after the IRS has
reviewed and approved the taxpayer’s
submitted information. First, these rules
provide that a registration number is
valid for an eligible taxpayer only for
the taxable year for which it is obtained,
and for a transferee taxpayer’s taxable
year in which the specified credit
portion is taken into account. Second,
Temp. Reg.§ 1.6418—4T/(c) provides
rules for the renewal of a registration
number that has been previously
obtained. The eligible taxpayer is
required to renew the registration with
respect to an eligible credit property
each year in accordance with guidance,
including attesting that all the facts are
still correct or updating any facts. Third,
the temporary regulations provide that,
if facts change with respect to an
eligible credit property for which a
registration number has been previously
obtained, an eligible taxpayer is
required to amend the registration to
reflect these new facts. Lastly, the
temporary regulations provide that an
eligible taxpayer is required to include
the registration number of the eligible
credit property on the eligible taxpayer’s
return for the taxable year, as provided
in Temp. Reg. § 1.6418-2T(b), for an
election to be effective with respect to
any eligible credit determined with
respect to any eligible credit property.
The IRS will treat a transfer election as
ineffective with respect to an eligible
credit determined with respect to an
eligible credit property for which the
eligible taxpayer does not include a
valid registration number on its return.

A transferee taxpayer is also required
to report the registration number
received from an eligible taxpayer on its
return for the taxable year that the
transferee taxpayer takes the transferred
eligible credit into account.

Applicability Dates

The temporary regulations under
§1.48D-6T apply to taxable years
ending on or after June 21, 2023. The
temporary regulations under § 1.48D-6T
expire on June 12, 2026.

The temporary regulations under
§1.6417-5T apply to taxable years
ending on or after June 21, 2023. The
temporary regulations under § 1.6417—
5T expire on June 12, 2026.

The temporary regulations under
§1.6418-4T apply to taxable years
ending on or after June 21, 2023. The
temporary regulations under §1.6418—
4T expire on June 12, 2026.
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Special Analyses
L Good Cause

The Administrative Procedure Act (5
U.S.C. Subchapter II) provides an
exception to generally applicable
rulemaking requirements when an
agency makes a finding of good cause
(and incorporates the finding and a brief
statement of reasons therefor in the
rules issued).

The Treasury Department and the IRS
find that good cause exists for making
these temporary regulations
immediately effective without notice
and comment. The pre-filing registration
process is critical to the implementation
of sections 48D, 6417, and 6418. As
expressly authorized by statute to
prevent duplication, fraud, and
improper or excessive payments, the
temporary regulations condition elective
payment and transferability on pre-
registration with the IRS.? Section 48D
applies to property placed in service
after December 31, 2022, and sections
6417 and 6418 each apply to taxable
years beginning after that date. This
means that filers will be able take
advantage of these provisions for their
2023 tax years.

The Treasury Department and the IRS
believe it is important to immediately
put into effect these pre-registration
requirements. The pre-registration
process collects critical information to
minimize fraudulent elections and
prevent duplication and improper or
excessive payments by ensuring basic
eligibility requirements for eligible
credits before the election is made.
Validating certain information before
the annual tax return process will result
in more accurate review of the veracity
of the information and fewer duplicate,
fraudulent, improper, or excessive
transfers or payments. In addition, the
pre-filing registration requirement is
expected to reduce the need for
recovering erroneous payments and
adjusting return positions via costly,
burdensome, and inefficient
examination, appeals, and litigation
processes (which, in the case of section
6418, could potentially be needed with

1 Sections 48D(d)(2)(E) and 6417(d)(5) authorize
the Secretary to require such information or
registration as the Secretary deems necessary or
appropriate for purposes of preventing duplication,
fraud, improper payments, or excessive payments
as a condition of, and prior to, any amount being
treated as a payment made by or to the taxpayer.
Section 6418(g)(1) states that, as a condition of, and
prior to, any transfer of any portion of an eligible
credit pursuant to section 6418(a), the Secretary
may require such information (including, in such
form or manner as is determined appropriate by the
Secretary, such information returns) or registration
as the Secretary deems necessary for purposes of
preventing duplication, fraud, improper payments,
or excessive payments under section 6418.

respect to both parties to the credit
transfer transaction). Immediate
implementation of these safeguards is
important because it is anticipated that
there will be an immediate and
significant increase in utilization of the
tax incentives described in sections
48D(d), 6417, and 6418 by entities that
have not historically had return-filing
obligations, increasing the risk of the
duplicative, fraudulent, and improper or
excessive payments that the pre-
registration process is intended to
mitigate.

The Treasury Department and the IRS
find that good cause exists for making
these temporary regulations effective
without notice and comment because
failure to do so would be contrary to the
public interest. Without these temporary
regulations, the IRS may not be able to
timely and effectively develop and
implement a pre-filing registration
system. Lack of a pre-registration
process would create risk for the public
fisc by increasing the likelihood of
duplicate, fraudulent, improper, or
excessive payments or transfers. The
pre-filing registration system also must
be developed sufficiently in advance of
the filing season for taxpayers to have
time to gather the necessary information
and complete the registration process
and for the IRS to be able to review the
submitted information and issue
registration numbers. Failing to pre-
register taxpayers who have never
before filed a tax return with the IRS
could significantly delay the processing
of those taxpayers’ returns because
procedures to allow them to file an
annual tax return would need to be
taken during the middle of filing season.
Such delay would harm taxpayers and
also potentially result in the IRS owing
interest on any refunds due, further
damaging the public fisc.

Additionally, it is in the public
interest to have certainly regarding the
requirements for pre-registration as far
before the 2023 filing season as possible
to ensure the ability to timely and
accurately fulfill the requirements. This
certainty is particularly crucial for those
filers already or soon to be engaged in
an activity that would qualify them to
make an elective payment or transfer
election. Taxpayer certainty is also
especially important for particular
populations of affected taxpayers such
as entities that have not historically had
return-filing obligations because they
may need significant time to review and
understand the underlying tax law and
the pre-filing registration requirements.

The Treasury Department and the IRS
also find that good cause exists for
making these temporary regulations
immediately effective because it would

be impracticable to comply with the
notice and comments process. The
processes established in sections 48D,
6417, and 6418 are novel and complex.
Determining how these processes
interact with established tax procedures
is complicated and in some aspects very
difficult to reconcile. The elections
under sections 6417 and 6418 apply to
numerous credits, each of which
contain different substantive eligibility
and other requirements, which had to be
separately analyzed to understand what
information should be collected as part
of the pre-filing registration process.
Developing a previously nonexistent
registration process, new filing portal,
and determining the necessary elements
to protect the fisc has been time
consuming. The Treasury Department
and the IRS have moved quickly to
understand these complex Code
sections and determine technological
elements needed to create the pre-filing
registration process and portal.

To accomplish the purpose of the pre-
filing registration process, the electronic
portal must open by Fall 2023. The
Treasury Department and the IRS
understand the need to carefully
consider all public comments and
provide robust responses to all relevant
comments. The few months available
between the publication of proposed
regulations and the opening of the
electronic portal is insufficient time to
receive, review, and meaningfully
respond to public comments.
Furthermore, there would not be
sufficient time after all comments are
considered to then make corresponding
changes to the electronic portal, which
would require technological
development and user testing.

Comments are being solicited in the
cross-referenced notices of proposed
rulemaking that are in the Proposed
Rules section in this issue of the Federal
Register. Any comments will be
considered before final regulations are
issued.

II. Paperwork Reduction Act

The collection of information
contained in these temporary
regulations has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act. Commenters
are strongly encouraged to submit
public comments electronically. Submit
electronic submissions for the proposed
information collection to the IRS via
email at pra.comments@irs.gov (indicate
REG-101607-23 on the Subject line).
Comments on the collection of
information should be received by
August 14, 2023. Comments are
specifically requested concerning:
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Whether the proposed collection of
information is necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collections of information in
these temporary regulations contain
reporting and recordkeeping
requirements. The recordkeeping
requirements are considered general tax
records under Section 1.6001-1(e).
These records are required for IRS to
validate that taxpayers have met the
regulatory requirements and are entitled
to transfer the credits. For PRA
purposes, general tax records are
already approved by OMB under 1545—
0047 for tax-exempt organizations and
government entities; under 1545—0074
for individuals; and under 1545-0123
for business entities.

These reporting requirements include
a requirement to register with IRS to
make the elective payment election or
the transfer election in §§1.48D—6T,
1.6417-5T, 1.6418—4T. This pre-filing
registration requirement is being
submitted to OMB and will be
processed in accordance with the PRA
as required by 5 CFR 1320.10. This
collection of information is necessary to
prevent duplication, fraud, improper
payments, or excessive payments under
sections 48D, 6417 and 6418 of the
Code. The IRS is seeking a new OMB
control number (1545—-NEW) for the pre-
registration requirements. The
respondents are:

(1) Under section 48D, taxpayers
eligible to elect the elective payment
election of the advanced manufacturing
investment credit.

Estimated total annual reporting
burden is 271 hours.

Estimated average annual burden per
respondent is 5.41 hours.

Estimated number of respondents is
50.

(2) Under section 6417, tax-exempt
organizations, State and local
governments, Indian tribal governments,
Alaska Native Corporations, the
Tennessee Valley Authority, rural

electric cooperatives, and certain
taxpayers eligible to elect the elective
payment of applicable credits in a
taxable year.

Estimated total annual reporting
burden is 126,200 hours.

Estimated average annual burden per
respondent is 6.31 hours.

Estimated number of respondents is
20,000.

(3) Under section 6418, eligible
taxpayers that elect to transfer eligible
credits in a taxable year.

Estimated total annual reporting
burden is 308,000 hours.

Estimated average annual burden per
respondent is 6.16 hours.

Estimated number of respondents is
50,000.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget. Books or
records relating to a collection of
information must be retained if their
contents may become material in the
administration of any internal revenue
law. Generally, tax returns and tax
return information are confidential, as
required by section 6103. The IRS
anticipates opening the electronic portal
for pre-filing registration in Fall 2023,
after approval of the collection of
information under the Paperwork
Reduction Act.

III. Regulatory Flexibility Act

For applicability of the Regulatory
Flexibility Act, please refer to the cross-
reference notices of proposed
rulemaking (REG-105595-23, REG—
101607-23, and REG-101610-23)
published elsewhere in this issue of the
Federal Register.

IV. Section 7805(f)

Pursuant to section 7805(f), these
temporary regulations will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business.

V. Unfunded Mandates Reform Act

Section 202 of the Unfunded Mandate
Reform Act of 1995 requires that
agencies assess anticipated costs and
benefits and take certain other actions
before issuing a final rule that includes
any Federal mandate that may result in
expenditures in any one year by a state,
local, or tribal government, in the
aggregate, or by the private sector, of
$100 million in 1995 dollars (updated
annually for inflation). These temporary
regulations do not include any Federal
mandate that may result in expenditures

by state, local, or tribal governments, or
by the private sector in excess of that
threshold.

VI. Executive Order 13132: Federalism

Executive Order 13132 (Federalism)
prohibits an agency from publishing any
rule that has federalism implications if
the rule either imposes substantial,
direct compliance costs on state and
local governments, and is not required
by statute, or preempts state law, unless
the agency meets the consultation and
funding requirements of section 6 of the
Executive Order. These temporary
regulations do not have federalism
implications and do not impose
substantial, direct compliance costs on
state and local governments or preempt
state law within the meaning of the
Executive Order.

VII. Executive Order 12866

Pursuant to the Memorandum of
Agreement, Review of Treasury
Regulations under Executive Order
12866 (June 9, 2023), tax regulatory
actions issued by the IRS are not subject
to the requirements of section 6 of
Executive Order 12866, as amended.
Therefore, a regulatory impact
assessment is not required.

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as a major rule as
defined by 5 U.S.C. 804(2). For good
cause pursuant to 5 U.S.C. 808(2), see
part I of this Special Analyses section.

Drafting Information

The principal author of this
temporary regulation is Lani M.
Sinfield, Office of the Associate Chief
Counsel (Passthroughs and Special
Industries), IRS. However, other
personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 1
Income taxes, Reporting and

recordkeeping requirements.

Amendments to the Regulations

Accordingly, the Treasury Department
and the IRS amend 26 CFR part 1 as
follows:

PART 1—INCOME TAXES

m Paragraph. 1. The authority citation
for part 1 is amended by adding the
following entries in numerical order to
read in part as follows:

Authority: 26 U.S.C. 7805 * * *

* * * * *
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Section 1.48D-6T also issued under 26
U.S.C. 48D(d)(2)(E) and (6) * * *
* * * * *

Section 1.6417-5T also issued under 26
U.S.C. 6417(d)(5) and (h) * * *

Section 1.6418-4T also issued under 26
U.S.C. 6418(g)(1) and (h) * * *

* * * * *

m Par. 2. Section 1.48D—-6T is added to
read as follows:

§1.48D-6T Elective payment election.

(a) [Reserved]

(b) Pre-filing registration required—(1)
In general. Pre-filing registration by any
taxpayer (including a partnership or an
S corporation) in accordance with this
paragraph (b) is a condition that must be
successfully completed prior to making
an elective payment election under
section 48D(d)(1) and this section with
respect to qualified property placed in
service by the taxpayer as part of an
advanced manufacturing facility of an
eligible taxpayer. An elective payment
election will not be effective with
respect to the section 48D credit
determined with respect to any such
qualified property placed in service by
any taxpayer unless the taxpayer
received a valid registration number for
the taxpayer’s qualified investment in
the advanced manufacturing facility of
an eligible taxpayer in accordance with
this paragraph (b) and provided the
registration number for each qualified
investment in each advanced
manufacturing facility on its Form 3800,
General Business Credit, attached to the
tax return in accordance with guidance.
For purposes of this section, the term
guidance means guidance published in
the Federal Register or Internal Revenue
Bulletin, as well as administrative
guidance such as forms, instructions,
publications, or other guidance on the
IRS.gov website. See §§601.601 and
601.602 of this chapter. However,
completion of the pre-filing registration
requirements and receipt of a
registration number does not, by itself,
mean the taxpayer is eligible to receive
a payment with respect to any section
48D credit determined with respect to
the qualified property.

(2) Manner of registration. Unless
otherwise provided in guidance, a
taxpayer must complete the pre-filing
registration process electronically
through the IRS electronic portal and in
accordance with the instructions
provided therein.

(3) Members of a consolidated group.
A member of a consolidated group is
required to complete pre-filing
registration as a condition of, and prior
to, making an elective payment election.
See § 1.1502-77 (providing rules

regarding the status of the common
parent as agent for its members).

(4) Timing of pre-filing registration. A
taxpayer must satisfy the pre-filing
registration requirements of this
paragraph (b) and receive a registration
number under paragraph (b)(6) of this
section prior to making any elective
payment election under this section on
the taxpayer’s tax return for the taxable
year at issue.

(5) Each qualified investment in an
advanced manufacturing facility must
have its own registration number. A
taxpayer must obtain a registration
number for each qualified investment in
an advanced manufacturing facility of
an eligible taxpayer with respect to
which an elective payment election is
made.

(6) Information required to complete
the pre-filing registration process.
Unless modified in future guidance, a
taxpayer must provide the following
information to the IRS to complete the
pre-filing registration process:

(i) The taxpayer’s general information,
including its name, address, taxpayer
identification number, and type of legal
entity;

(ii) Any additional information
required by the IRS electronic portal;

(iii) The taxpayer’s taxable year, as
determined under section 441 of the
Code;

(iv) The type of annual return(s)
normally filed by the taxpayer with the
IRS;

(v) A list of each qualified investment
in an advanced manufacturing facility
that the taxpayer intends to use to
determine a section 48D credit for
which the taxpayer intends to make an
elective payment election;

(vi) For each qualified investment in
an advanced manufacturing facility
listed in paragraph (b)(5)(v) of this
section, any further information
required by the IRS electronic portal,
such as—

(A) The type of qualified investment
in the advanced manufacturing facility;

(B) Physical location (that is, address
and coordinates (longitude and latitude)
of the advanced manufacturing facility);

(C) Any supporting documentation
relating to the construction,
reconstruction or acquisition of the
advanced manufacturing facility (such
as, State and local government permits
to operate the advanced manufacturing
facility, certifications, and evidence of
ownership that ties to the land deed,
lease, or other documented right to use
and access any land upon which the
advanced manufacturing facility is
constructed or housed);

(D) The beginning of construction
date and the placed in service date of

any qualified property that is part of the
advanced manufacturing facility;

(E) The source of funds the taxpayer
used to acquire the qualified property
with respect to which the qualified
investment was made; and

(F) Any other information that the
taxpayer or entity believes will help the
IRS evaluate the registration request;

(vii) The name of a contact person for
the taxpayer. The contact person is the
person whom the IRS may contact if
there is an issue with the registration.
The contact person must either possess
legal authority to bind the taxpayer or
must provide a properly executed power
of attorney on Form 2848, Power of
Attorney and Declaration of
Representative;

(viii) A penalties of perjury statement,
effective for all information submitted
as a complete application, and signed by
a person with personal knowledge of the
relevant facts that is authorized to bind
the registrant; and

(ix) Any other information the IRS
deems necessary for purposes of
preventing duplication, fraud, improper
payments, or excessive payments under
this section that is provided in
guidance.

(7) Registration number—(i) In
general. The IRS will review the
information provided and will issue a
separate registration number for each
qualified investment in an advanced
manufacturing facility of an eligible
taxpayer for which the taxpayer making
the registration provided sufficient
verifiable information.

(ii) Registration number is only valid
for one year. A registration number is
valid only with respect to the taxpayer
that obtained the registration number
under this section and only for the
taxable year for which it is obtained.

(iii) Renewing registration numbers. If
an elective payment election will be
made with respect to any section 48D
credit determined with respect to a
qualified investment in an advanced
manufacturing facility for a taxable year
after a registration number under this
section has been obtained, the taxpayer
must renew the registration for that
subsequent year in accordance with
applicable guidance, including attesting
that all the facts previously provided are
still correct or updating any facts.

(iv) Amendment of previously
submitted registration information if a
change occurs before the registration
number is used. As provided in
instructions to the pre-filing registration
portal, if specified changes occur with
respect to a qualified investment in an
advanced manufacturing facility for
which a registration number has been
previously obtained, a taxpayer must
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amend the registration (or may need to
submit a new registration) to reflect
these new facts. For example, if an
eligible taxpayer that is the owner of an
advanced manufacturing facility
previously registered for an elective
payment election for a section 48D
credit determined with respect to that
advanced manufacturing facility and the
advanced manufacturing facility
undergoes a change of ownership
(incident to a corporate reorganization
or an asset sale) such that the new
owner has a different employer
identification number (EIN) than the
owner who obtained the original
registration, the original owner of the
advanced manufacturing facility must
amend the original registration to
disassociate its EIN from the advanced
manufacturing facility and the new
owner must submit separately an
original registration (or if the new owner
previously registered other qualified
investments or advanced manufacturing
facilities, must amend its original
registration) to associate the new
owner’s EIN with the previously
registered advanced manufacturing
facility.

(v) Registration number is required to
be reported on the return for the taxable
year of the elective payment election.
The taxpayer must include the
registration number of the qualified
investment in the advanced
manufacturing facility on the taxpayer’s
return as provided in paragraph (b) of
this section for the taxable year. The IRS
will treat an elective payment election
as ineffective with respect to a section
48D credit determined with respect to a
qualified investment in an advanced
manufacturing facility for which the
taxpayer does not include a valid
registration number on the annual
return.

(c)—(1) [Reserved]

(j) Applicability date for pre-filing
registration requirements. The
requirements of paragraph (b) of this
section apply to property placed in
service on or after December 31, 2022,
and during a taxable year ending on or
after June 21, 2023.

(k) Expiration date. The applicability
of paragraph (b) of this section expires
on June 12, 2026.

m Par. 3. Section 1.6417-5T is added to
read as follows:

§1.6417-5T Additional information and
registration.

(a) Pre-filing registration and election.
An applicable entity or electing
taxpayer is required to satisfy the pre-
filing registration requirements in
paragraph (b) of this section as a
condition of, and prior to, making an

elective payment election. An
applicable entity or electing taxpayer
must use the pre-filing registration
process to register itself as intending to
make the elective payment election, to
list all applicable credits it intends to
claim, and to list each applicable credit
property that contributed to the
determination of such credits as part of
the pre-filing submission (or amended
submission). An applicable entity or
electing taxpayer that does not obtain a
registration number under paragraph
(c)(1) of this section or report the
registration number on its annual tax
return, as defined in § 1.6417-1(b),
pursuant to paragraph (c)(5) of this
section with respect to an otherwise
applicable credit property, is ineligible
to receive any elective payment amount
with respect to the amount of any credit
determined with respect to that
applicable credit property. However,
completion of the pre-filing registration
requirements and receipt of a
registration number does not, by itself,
mean the applicable entity or electing
taxpayer is eligible to receive a payment
with respect to the applicable credits
determined with respect to the
applicable credit property.

(b) Pre-filing registration
requirements—(1) Manner of pre-filing
registration. Unless otherwise provided
in guidance, an applicable entity or
electing taxpayer must complete the
pre-filing registration process
electronically through the IRS electronic
portal and in accordance with the
instructions provided therein.

(2) Pre-filing registration and election
for members of a consolidated group. A
member of a consolidated group is
required to complete pre-filing
registration as a condition of, and prior
to, making an elective payment election.
See §1.1502-77 (providing rules
regarding the status of the common
parent as agent for its members).

(3) Timing of pre-filing registration.
An applicable entity or electing
taxpayer must satisfy the pre-filing
registration requirements of this
paragraph (b) and receive a registration
number under paragraph (c) of this
section prior to making an elective
payment election under § 1.6417-2(b)
on the applicable entity’s or electing
taxpayer’s annual tax return for the
taxable year at issue.

(4) Each applicable credit property
must have its own registration number.
An applicable entity or electing
taxpayer must obtain a registration
number for each applicable credit
property with respect to which it
intends to make an elective payment
election.

(5) Information required to complete
the pre-filing registration process.
Unless modified in future guidance, an
applicable entity or electing taxpayer
must provide the following information
to the IRS to complete the pre-filing
registration process:

(i) The applicable entity’s or electing
taxpayer’s general information,
including its name, address, taxpayer
identification number, and type of legal
entity.

(ii) Any additional information
required by the IRS electronic portal,
such as information regarding the
taxpayer’s exempt status under section
501(a) of the Code; that the applicable
entity is a political subdivision of a
State, the District of Columbia, an
Indian Tribal government, or a U.S
territory; or that the applicable entity is
an agency or instrumentality of a State,
the District of Columbia, an Indian
Tribal government, or a U.S. territory.

(iii) The taxpayer’s taxable year, as
determined under section 441 of the
Code.

(iv) The type of annual tax return(s)
normally filed by the applicable entity
or electing taxpayer, or that the
applicable entity or electing taxpayer
does not normally file an annual tax
return with the IRS.

(v) The type of applicable credit(s) for
which the applicable entity or electing
taxpayer intends to make an elective
payment election.

(vi) For each applicable credit, each
applicable credit property that the
applicable entity or electing taxpayer
intends to use to determine the credit
for which the applicable entity or
electing taxpayer intends to make an
elective payment election.

(vii) For each applicable credit
property listed in paragraph (b)(4)(vi) of
this section, any further information
required by the IRS electronic portal,
such as—

(A) The type of applicable credit
property;

(B) Physical location (that is, address
and coordinates (longitude and latitude)
of the applicable credit property);

(C) Any supporting documentation
relating to the construction or
acquisition of the applicable credit
property (such as State, District of
Columbia, Indian Tribal, U.S. territorial,
or local government permits to operate
the applicable credit property;
certifications; evidence of ownership
that ties to a land deed, lease, or other
documented right to use and access any
land or facility upon which the
applicable credit property is constructed
or housed; U.S. Coast Guard registration
numbers for offshore wind vessels; and
the vehicle identification number of an
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eligible clean vehicle with respect to
which a section 45W credit is
determined);

(D) The beginning of construction
date and the placed in service date of
the applicable credit property;

(E) If an investment-related credit
property (as defined § 1.6417-2(c)(3)),
the source of funds the taxpayer used to
acquire the property; and

(F) Any other information that the
applicable entity or electing taxpayer
believes will help the IRS evaluate the
registration request.

(viii) The name of a contact person for
the applicable entity or electing
taxpayer. The contact person is the
person whom the IRS may contact if
there is an issue with the registration.
The contact person must either possess
legal authority to bind the applicable
entity or electing taxpayer or must
provide a properly executed power of
attorney on Form 2848, Power of
Attorney and Declaration of
Representative.

(ix) A penalties of perjury statement,
effective for all information submitted
as a complete application, and signed by
a person with personal knowledge of the
relevant facts that is authorized to bind
the registrant.

(x) Any other information the IRS
deems necessary for purposes of
preventing duplication, fraud, improper
payments, or excessive payments under
this section that is provided in
guidance.

(c) Registration number—(1) In
general. The IRS will review the
information provided and will issue a
separate registration number for each
applicable credit property for which the
applicable entity or electing taxpayer
provided sufficient verifiable
information.

(2) Registration number is only valid
for one taxable year. A registration
number is valid only with respect to the
applicable entity or electing taxpayer
that obtained the registration number
under this section and only for the
taxable year for which it is obtained.

(3) Renewing registration numbers. If
an elective payment election will be
made with respect to an applicable
credit property for a taxable year after a
registration number under this section
has been obtained, the applicable entity
or electing taxpayer must renew the
registration for that subsequent taxable
year in accordance with applicable
guidance, including attesting that all the
facts previously provided are still
correct or updating any facts.

(4) Amendment of previously
submitted registration information if a
change occurs before the registration
number is used. As provided in

instructions to the pre-filing registration
portal, if specified changes occur with
respect to one or more applicable credit
properties for which a registration
number has been previously obtained
but not yet used, an applicable entity or
electing taxpayer must amend the
registration (or may need to submit a
new registration) to reflect these new
facts. For example, if the owner of a
facility previously registered for an
elective payment election for applicable
credits determined with respect to that
facility and the facility undergoes a
change of ownership (incident to a
corporate reorganization or an asset
sale) such that the new owner has a
different employer identification
number (EIN) than the owner who
obtained the original registration, the
original owner of the facility must
amend the original registration to
disassociate its EIN from the applicable
credit property and the new owner must
submit separately an original
registration (or if the new owner
previously registered other credit
properties, must amend its original
registration) to associate the new
owner’s EIN with the previously
registered applicable credit property.

(5) Registration number is required to
be reported on the return for the taxable
year of the elective payment election.
The applicable entity or electing
taxpayer must include the registration
number of the applicable credit property
on its annual tax return as provided in
§ 1.6417-2(b) for the taxable year. The
IRS will treat an elective payment
election as ineffective with respect to an
applicable credit determined with
respect to an applicable credit property
for which the applicable entity or
electing taxpayer does not include a
valid registration number on the annual
tax return.

(d) Applicability date. This section
applies to taxable years ending on or
after June 21, 2023.

(e) Expiration date. The applicability
of this section expires on June 12, 2026.
m Par. 4. Section 1.6418—4T is added to
read as follows:

§1.6418-4T Additional information and
registration.

(a) Pre-filing registration and election.
As a condition of, and prior to, any
specified credit portion being
transferred by an eligible taxpayer to a
transferee taxpayer pursuant to an
election under § 1.6418-2, or a specified
credit portion being transferred by a
partnership or S corporation pursuant to
§1.6418-3, the eligible taxpayer is
required to satisfy the pre-filing
registration requirements in paragraph
(b) of this section. An eligible taxpayer

that does not obtain a registration
number under paragraph (c)(1) of this
section, and report the registration
number on its return pursuant to
paragraph (c)(5) of this section, is
ineligible to make a transfer election for
a specified credit portion under
§1.6418-2 or § 1.6418-3, with respect to
the eligible credit determined with
respect to the specific eligible credit
property for which the eligible taxpayer
has failed to obtain and report a
registration number. However,
completion of the pre-filing registration
requirements and receipt of a
registration number does not, by itself,
mean the eligible taxpayer is eligible to
transfer any specified credit portion
determined with respect to the eligible
credit property.

(b) Pre-filing registration
requirements—(1) Manner of pre-filing
registration. Unless otherwise provided
in guidance, eligible taxpayers must
complete the pre-filing registration
process electronically through an IRS
electronic portal and in accordance with
the instructions provided therein.

(2) Pre-filing registration and election
for members of a consolidated group. A
member of a consolidated group is
required to complete pre-filing
registration to transfer any eligible
credit determined with respect to the
member. See §1.1502—77 (providing
rules regarding the status of the
common parent as agent for its
members).

(3) Timing of pre-filing registration.
An eligible taxpayer must satisfy the
pre-filing registration requirements of
this paragraph (b) and receive a
registration number under paragraph (c)
of this section prior to making a transfer
election under §1.6418-2 or §1.6418-3
for a specified credit portion on the
taxpayer’s return for the taxable year at
issue.

(4) Each eligible credit property must
have its own registration number. An
eligible taxpayer must obtain a
registration number for each eligible
credit property with respect to which a
transfer election of a specified credit
portion is made.

(5) Information required to complete
the pre-filing registration process.
Unless modified in future guidance, an
eligible taxpayer is required to provide
the following information to the IRS to
complete the pre-filing registration
process:

(i) The eligible taxpayer’s general
information, including its name,
address, taxpayer identification number,
and type of legal entity;

(ii) Any additional information
required by the IRS electronic portal,
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such as information establishing that the
entity is an eligible taxpayer;

(iii) The taxpayer’s taxable year, as
determined under section 441;

(iv) The type of annual tax return(s)
normally filed by the eligible taxpayer,
or that the eligible taxpayer does not
normally file an annual tax return with
the IRS;

(v) The type of eligible credit(s) for
which the eligible taxpayer intends to
make a transfer election;

(vi) Each eligible credit property that
the eligible taxpayer intends to use to
determine a specified credit portion for
which the eligible taxpayer intends to
make a transfer election;

(vii) For each eligible credit property
listed in paragraph (b)(4)(vi) of this
section, any further information
required by the IRS electronic portal,
such as—

(A) The type of eligible credit
property;

(B) Physical location (that is, address
and coordinates (longitude and latitude)
of the eligible credit property);

(C) Any supporting documentation
relating to the construction or
acquisition of the eligible credit
property (such as State, Indian Tribal, or
local government permits to operate the
eligible credit property, certifications,
evidence of ownership that ties to a land
deed, lease, or other documented right
to use and access any land or facility
upon which the eligible credit property
is constructed or housed, and U.S. Coast
Guard registration numbers for offshore
wind vessels);

(D) The beginning of construction
date, and the placed in service date of
the eligible credit property; and

(E) Any other information that the
eligible taxpayer believes will help the
IRS evaluate the registration request;

(viii) The name of a contact person for
the eligible taxpayer. The contact person
is the person whom the IRS may contact
if there is an issue with the registration.
The contact person must either possess
legal authority to bind the eligible
taxpayer, or must provide a properly
executed power of attorney on Form
2848, Power of Attorney and
Declaration of Representative;

(ix) A penalties of perjury statement,
effective for all information submitted
as a complete application, and signed by
a person with personal knowledge of the
relevant facts that is authorized to bind
the registrant; and

(x) Any other information the IRS
deems necessary for purposes of
preventing duplication, fraud, improper
payments, or excessive payments under
this section that is provided in
guidance.

(c) Registration number—(1) In
general. The IRS will review the
registration information provided and
will issue a separate registration number
for each eligible credit property for
which the eligible taxpayer provided
sufficient verifiable information.

(2) Registration number is only valid
for one taxable year. A registration
number is valid to an eligible taxpayer
only for the taxable year in which the
credit is determined for the eligible
credit property for which the
registration is completed, and for a
transferee taxpayer’s taxable year in
which the eligible credit is taken into
account under § 1.6418-2(f).

(3) Renewing registration numbers. If
an election to transfer an eligible credit
will be made with respect to an eligible
credit property for a taxable year after a
registration number under this section
has been obtained, the eligible taxpayer
must renew the registration for that
subsequent taxable year in accordance
with applicable guidance, including
attesting that all the facts previously
provided are still correct or updating
any facts.

(4) Amendment of previously
submitted registration information if a
change occurs before the registration
number is used. As provided in
instructions to the pre-filing registration
portal, if specified changes occur with
respect to one or more applicable credit
properties for which a registration
number has been previously obtained
but not yet used, an eligible taxpayer
must amend the registration (or may
need to submit a new registration) to
reflect these new facts. For example, if
the owner of a facility previously
registered for a transfer election under
§1.6418-2 or § 1.6418-3 for eligible
credits determined with respect to that
facility and the facility undergoes a
change of ownership (incident to a
corporate reorganization or an asset
sale) such that the new owner has a
different employer identification
number (EIN) than the owner who
obtained the original registration, the
original owner of the facility must
amend the original registration to
disassociate its EIN from the eligible
credit property and the new owner must
submit separately an original
registration (or if the new owner
previously registered other credit
properties, must amend its original
registration) to associate the new
owner’s EIN with the previously
registered eligible credit property.

(5) Reporting of registration number
by an eligible taxpayer and a transferee
taxpayer—(i) Eligible taxpayer
reporting. As part of making a valid
transfer election under § 1.6418-2 or

§1.6418-3, an eligible taxpayer must
include the registration number of the
eligible credit property on the eligible
taxpayer’s return (as provided in
§1.6418-2(b) or § 1.6418-3(d)) for the
taxable year the specified credit portion
was determined. The IRS will treat an
election as ineffective if the eligible
taxpayer does not include a valid
registration number on the return.

(ii) Transferee taxpayer reporting. A
transferee taxpayer must report the
registration number received (as part of
the transfer election statement as
described in § 1.6418-2(b) or otherwise)
from a transferor taxpayer on the Form
3800, General Business Credit, as part of
the return for the taxable year that the
transferee taxpayer takes the transferred
specified credit portion into account.
The specified credit portion will be
disallowed to the transferee taxpayer if
the transferee taxpayer does not include
the registration number on the return.

(d) Applicability date. This section
applies to taxable years ending on or
after June 21, 2023.

(e) Expiration date. The applicability
of this section expires on June 12, 2026.

Douglas W. O’Donnell,

Deputy Commissioner for Services and
Enforcement.

Approved: June 5, 2023.
Lily Batchelder,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2023-12797 Filed 6-14-23; 11:15 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 587

Publication of Russian Harmful
Foreign Activities Sanctions
Regulations Web General License 69

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Publication of a Web General
License.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is publishing one
general license (GL) issued pursuant to
the Russian Harmful Foreign Activities
Sanctions Regulations: GL 69, which
was previously made available on
OFAC’s website.

DATES: GL 69 was issued on May 31,
2023. See SUPPLEMENTARY INFORMATION
for additional relevant dates.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
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202-622-2480; Assistant Director for
Regulatory Affairs, 202-622-4855; or
Assistant Director for Compliance, 202—
622-2490.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website: https://
ofac.treasury.gov.

Background

On May 31, 2023, OFAC issued GL 69
to authorize certain transactions
otherwise prohibited by the Russian
Harmful Foreign Activities Sanctions
Regulations, 31 CFR part 587. GL 69 was
made available on OFAC’s website
(https://ofac.treasury.gov) when it was
issued. The text of this GL is provided
below.

OFFICE OF FOREIGN ASSETS CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations 31 CFR Part 587

GENERAL LICENSE NO. 69

Authorizing Certain Debt Securities
Servicing Transactions Involving
International Investment Bank

(a) Except as provided in paragraph (c) of
this general license, all transactions
prohibited by Executive Order (E.O.) 14024
that are ordinarily incident and necessary to
the processing of interest or principal
payments on debt securities issued by
International Investment Bank (IIB) prior to
April 12, 2023 are authorized through 12:01
a.m. eastern daylight time June 30, 2023,
provided that such interest or principal
payments are not made to persons located in
the Russian Federation and that any
payments to a blocked person, wherever
located, are made into a blocked account in
accordance with the Russian Harmful
Foreign Activities Sanctions Regulations, 31
CFR part 587 (RuHSR).

Note to paragraph (a). For the purposes
of this general license, the term “person
located in the Russian Federation” includes
persons in the Russian Federation,
individuals ordinarily resident in the Russian
Federation, and entities incorporated or
organized under the laws of the Russian
Federation or any jurisdiction within the
Russian Federation.

(b) U.S. financial institutions are
authorized to unblock interest or principal
payments that were blocked on or after April
12, 2023 but before May 31, 2023 on debt
securities issued by IIB prior to April 12,
2023, provided that the funds are unblocked
solely to effect transactions authorized in
paragraph (a) of this general license.

Note to paragraph (b). U.S. financial
institutions unblocking property pursuant to
paragraph (b) of this general license are
required to file an unblocking report
pursuant to 31 CFR 501.603.

(c) This general license does not authorize:

(1) Any transactions prohibited by
Directive 2 under E.O. 14024, Prohibitions

Related to Correspondent or Payable-
Through Accounts and Processing of
Transactions Involving Certain Foreign
Financial Institutions;

(2) Any transactions prohibited by
Directive 4 under E.O. 14024, Prohibitions
Related to Transactions Involving the Central
Bank of the Russian Federation, the National
Wealth Fund of the Russian Federation, and
the Ministry of Finance of the Russian
Federation; or

(3) Any transactions otherwise prohibited
by the RuHSR, including transactions
involving any person blocked pursuant to the
RuHSR other than the blocked person
described in paragraph (a) of this general
license, unless separately authorized.

Andrea M. Gacki,

Director, Office of Foreign Assets Control.
Dated: May 31, 2023

Andrea M. Gacki,

Director, Office of Foreign Assets Control.

[FR Doc. 2023-13117 Filed 6—20-23; 8:45 am]

BILLING CODE 4810-AL-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 1, and 64

[WC Docket No. 17-97; FCC 23-18, FR ID
138840]

Call Authentication Trust Anchor

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) takes further steps to
combat illegally spoofed robocalls by
strengthening and expanding caller ID
authentication and robocall mitigation
obligations and creating new
mechanisms to hold providers
accountable for violations of the
Commission’s rules.

DATES: Effective date: This rule is
effective August 21, 2023, except for the
amendments codified at 47 CFR
64.6303(c) (amendatory instruction 9)
and 64.6305(d), (e), (f), and (g)
(amendatory instruction 12) which are
delayed. The Commission will publish
a document in the Federal Register
announcing the effective dates for the
delayed amendments to 47 CFR
64.6303(c) and 64.6305(d), (e), (f), (g).
FOR FURTHER INFORMATION CONTACT:
Jonathan Lechter, Competition Policy
Division, Wireline Competition Bureau,
at (202) 418-0984, jonathan.lechter@
fee.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Sixth
Report and Order in WC Docket No. 17—
97 adopted on March 16, 2023 and

released on March 17, 2023. The
document is available for download at
https://docs.fcc.gov/public/
attachments/FCC-23-18A1.pdf. To
request materials in accessible formats
for people with disabilities (Braille,
large print, electronic files, audio
format), send an email to FCC504@
fec.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (TTY).

Synopsis
I. Sixth Report and Order

1. In this document, the Commission
continues to strengthen and expand
caller ID authentication requirements in
the Secure Telephony Identity
Revisited/Signature-based Handling of
Asserted information using toKENs
(STIR/SHAKEN) ecosystem by requiring
non-gateway intermediate providers that
receive unauthenticated calls directly
from an originating provider to use
STIR/SHAKEN to authenticate those
calls. The STIR/SHAKEN framework is
a set of technical standards and
protocols that enable providers to
authenticate and verify caller ID
information transmitted with Session
Initiation Protocol (SIP) calls. The STIR/
SHAKEN framework consists of two
components: (1) the technical process of
authenticating and verifying caller ID
information; and (2) the certificate
governance process that maintains trust
in the caller ID authentication
information transmitted along with a
call.

2. Further, with this document, the
Commission expands robocall
mitigation requirements for all
providers, including those that have not
yet implemented STIR/SHAKEN
because they lack the necessary
infrastructure or are subject to an
implementation extension. The
Commission empowers the Enforcement
Bureau with new tools and penalties to
hold providers accountable for failing to
comply with its rules. The Commission
also defines the STIR/SHAKEN
obligations of satellite providers.

3. The STIR/SHAKEN caller ID
authentication framework protects
consumers from illegally spoofed
robocalls by enabling authenticated
caller ID information to securely travel
with the call itself throughout the entire
call path. The Commission, consistent
with Congress’s direction in the
Telephone Robocall Abuse Criminal
Enforcement and Deterrence (TRACED)
Act, adopted rules requiring voice
service providers to implement STIR/
SHAKEN in the internet Protocol (IP)
portions of their voice networks by June
30, 2021, subject to certain exceptions.


https://docs.fcc.gov/public/attachments/FCC-23-18A1.pdf
https://docs.fcc.gov/public/attachments/FCC-23-18A1.pdf
https://ofac.treasury.gov
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Because the TRACED Act defines “voice
service” in a manner that excludes
intermediate providers, the
Commission’s authentication and
Robocall Mitigation Database rules use
“voice service provider” in this manner.
The Commission’s rules in 47 CFR
64.1200, many of which the
Commission adopted prior to adoption
of the TRACED Act, use a definition of
“voice service provider” that includes
intermediate providers. For purposes of
this document, the Commission uses the
term ‘“voice service provider”” consistent
with the TRACED Act definition and
where discussing caller ID
authentication or the Robocall
Mitigation Database. In all other
instances, the Commission uses
“provider” and specifies the type of
provider as appropriate. Unless
otherwise specified, the Commission
means any provider, regardless of its
position in the call path.

A. Strengthening the Intermediate
Provider Authentication Obligation

1. Requiring the First Intermediate
Provider To Authenticate
Unauthenticated Calls

4. Under the Commission’s caller ID
authentication rules, intermediate
providers are required to authenticate
any unauthenticated caller ID
information for the SIP calls they
receive or, alternatively, cooperate with
the industry traceback consortium and
timely and fully respond to all traceback
requests received from the Commission,
law enforcement, and the industry
traceback consortium. In the Fourth Call
Blocking Order, 86 FR 17726 (Apr. 6,
2021), however, the Commission
required all providers in the path of a
SIP call—including gateway providers
and other intermediate providers—to
respond fully and in a timely manner to
traceback requests. The Commission
later enhanced this obligation for
gateway providers to require response
within 24 hours in the Fifth Caller ID
Authentication Report and Order, 87 FR
42916 (July 18, 2022). As a result of that
action, intermediate providers may
decline to authenticate caller ID
information given that compliance with
the traceback alternative has been made
mandatory. In the Fifth Caller ID
Authentication Further Notice of
Proposed Rulemaking (FNPRM), 87 FR
42670 (July 18, 2022), the Commission
proposed closing this gap in the STIR/
SHAKEN caller ID authentication
regime by requiring all U.S.
intermediate providers in the path of a
SIP call carrying a U.S. number in the
caller ID field to authenticate
unauthenticated caller ID information,

irrespective of their traceback
obligations. Based on its review of the
record, the Commission adopts its
proposal to establish a mandatory caller
ID authentication obligation for
intermediate providers, but does so on
an incremental basis. Specifically, the
Commission amends its rules to require
any non-gateway intermediate provider
that receives an unauthenticated SIP
call directly from an originating
provider to authenticate the call. Stated
differently, the first intermediate
provider in the path of an
unauthenticated SIP call will now be
subject to a mandatory requirement to
authenticate the call.

5. The Commission has previously
recognized that the STIR/SHAKEN
framework has beneficial network
effects and becomes more effective as
more providers implement it. The
record in this proceeding supports
expanding STIR/SHAKEN
implementation by requiring non-
gateway intermediate providers to
authenticate unauthenticated calls,
regardless of their traceback obligations.
Although originating providers are
required to authenticate calls under the
Commission’s rules—with limited
exceptions—some originating providers
are not capable of implementing STIR/
SHAKEN. In other cases, unscrupulous
providers may deliberately fail to
comply with the Commission’s rules.
The record shows that the failure of
originating providers to sign calls is one
of the key weaknesses in the STIR/
SHAKEN regime. By requiring
intermediate providers to authenticate
unauthenticated SIP calls they receive
directly from an originating provider,
the Commission closes an important
loophole in its caller ID authentication
scheme, and incorporates calls that
would otherwise go unauthenticated
into the STIR/SHAKEN framework.
Further, intermediate provider
authentication will facilitate analytics,
blocking, and traceback efforts by
providing more information to
downstream providers.

6. The Commission recognizes,
however, that a mandatory
authentication obligation could subject
intermediate providers to significant
costs. The Commission believes that the
goals of the STIR/SHAKEN framework
and the public interest are best served
by taking a targeted approach to
intermediate provider authentication
that focuses on the first intermediate
provider in the call path. The
Commission therefore opts to take an
incremental approach to imposing
mandatory authentication obligations on
intermediate providers, requiring only
the first intermediate provider in the

path of a SIP call to authenticate
unauthenticated caller ID information,
rather than requiring all intermediate
providers in the path to do so at this
time. Intermediate providers should
know whether they receive calls directly
from an originating provider pursuant to
contracts that provide information to the
intermediate provider about the
originating provider’s customers and
expectations for handling their traffic.
Further, as explained below, the
Commission requires non-gateway
intermediate providers to take
“reasonable steps” to mitigate illegal
robocall traffic. That duty, along with
other requirements of the Commission’s
rules, may require an intermediate
provider to perform the due diligence
necessary to understand the sources of
the traffic it receives. Accordingly, in
the unlikely event that an intermediate
provider does not know through its
contracts whether it receives calls
directly from an originating provider, it
should obtain that information to
comply with this and other aspects of
the Commission’s rules. The
Commission finds that this approach,
which focuses on the beginning of the
call path, will directly address the
problem of calls entering the call path
without being authenticated by
originating providers, as described
above. The Commission agrees with
YouMail that this targeted approach is
likely to have the greatest impact on
stopping illegally spoofed robocalls. As
YouMail argues, apart from the
originating provider, the “‘best entity to
identify and stop the sources of
robocalls is the first ‘downstream’
provider (i.e., the next provider in line
that receives calls placed on the
originating provider’s network).” While
the Commission may consider
expanding a call authentication
requirement to all intermediate
providers in the future, this targeted
approach will provide the Commission
with an opportunity to evaluate this first
mandatory obligation for intermediate
providers, together with other pending
expansions of the caller ID
authentication regime, and determine
whether an authentication requirement
for more downstream intermediate
providers is warranted.

7. The Commission is not persuaded
by the arguments submitted by
commenters favoring a mandatory
authentication requirement for all
intermediate providers. For instance,
some commenters argue that the
Commission’s justifications for adopting
a mandatory gateway provider
authentication requirement apply with
equal force to all non-gateway
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intermediate providers in the call path.
The Commission disagrees. The gateway
provider caller ID authentication rules
adopted by the Commission in May
2022 apply to the first domestic
intermediate provider in the path of a
foreign-originated call. The
authentication requirement the
Commission adopts in this document
similarly applies to the first
intermediate provider in the path of a
U.S.-originated call. Further, there are
fewer gateway providers than other
domestic intermediate providers.
Therefore, the overall industry cost of
an authentication obligation imposed on
all domestic intermediate providers is
likely to be significantly higher than
that of the gateway provider obligation.
The record in this proceeding simply
does not support requiring all
intermediate providers to incur those
costs at this time if imposing an
authentication obligation on the first
intermediate provider that receives an
unauthenticated call directly from an
originating provider can close
significant gaps in the Commission’s
caller ID authentication regime. The
Commission finds that the incremental
approach it adopts in this document
will target a critical gap in its call
authentication regime while minimizing
the impact of the requirements on
industry, including new entrants to the
market.

8. The Commission also declines to
impose an authentication obligation on
all intermediate providers at this time to
address instances in which
authentication information is “stripped
out” by the call transiting a non-IP
network. The Commission has launched
an inquiry into solutions to enable caller
ID authentication over non-IP networks,
the nexus between non-IP caller ID
authentication and the IP transition
generally, and on specific steps the
Commission can take to encourage the
industry’s transition to IP. Widespread
adoption of a non-IP authentication
solution or IP interconnection would
result in authenticated caller ID
information being preserved and
received by the terminating provider.
The Commission therefore declines to
impose an authentication obligation on
all intermediate providers to address
circumstances where a call traverses a
non-IP network, but may revisit the
subject after the Commission concludes
its inquiry into whether non-IP
authentication or IP interconnection
solutions are feasible and can be timely
implemented.

9. The Commission notes that the
requirement it adopts here for the first
intermediate provider to authenticate a
call will arise in limited circumstances,

such as where the originating provider
failed to comply with their own
authentication obligation or where the
call is sent directly to an intermediate
provider from the limited subset of
originating providers that lack an
authentication obligation. If the
originating provider complies with its
authentication obligation, the first
intermediate provider in the call chain
need only meet its preexisting
obligation to pass-on that authentication
information to the next provider in the
chain. Indeed, the first intermediate
provider in the call path may
completely avoid the need to
authenticate calls if it implements
contractual provisions with its upstream
originating providers stating that it will
only accept authenticated traffic.
USTelecom requests that the
Commission clarify that non-gateway
intermediate providers be deemed in
compliance with their authentication
obligations if they enter into contractual
provisions with originating providers
and such providers represent and
warrant that they do not originate any
unsigned traffic and thereafter “have no
reason to know, and do not know, that
their upstream provider is sending
unsigned traffic it originated.” The
Commission declines to do so, finding
that such a clarification is unnecessary.
If a non-gateway intermediate provider
were to claim that it has complied with
the authentication obligation that the
Commission adopts pursuant to terms of
a contract with an originating provider,
the Commission would evaluate such a
claim on a case-by-case basis.

2. Applicable STIR/SHAKEN Standards
for Compliance

10. Voice service providers and
gateway providers are obligated to
comply with, at a minimum, the version
of the STIR/SHAKEN standards ATIS—
1000074, ATIS-1000080, and ATIS—
1000084 and all of the documents
referenced therein in effect at the time
of their respective compliance
deadlines, including any errata as of
those dates or earlier. In the Fifth Caller
ID Authentication FNPRM, the
Commission proposed that non-gateway
intermediate providers comply with, at
a minimum, the versions of these
standards in effect at the time of their
compliance deadline. The Commission
also sought comment on whether all
providers should be required to comply
with the same versions of the standards
as non-gateway intermediate providers
and whether it should establish a
mechanism for updating the standard
that providers must comply with going
forward, including through delegation
to the Wireline Competition Bureau.

11. The Commission adopts its
proposal that non-gateway intermediate
providers subject to the authentication
obligation described above must comply
with, at a minimum, the versions of the
standards in effect at the time of their
authentication compliance deadline
(which is addressed in the following
section), along with any errata. Like
other providers, non-gateway
intermediate providers will have the
flexibility to assign the level of
attestation appropriate to the call based
on the applicable level of the standards
and the available call information. This
approach is supported in the record.

12. The Commission does not at this
time require gateway and voice service
providers to comply with versions of the
standards that came into effect after
their respective compliance deadlines.
The Commission reiterates, however,
that its requirement that providers must
comply with a specific version of a
standard “‘at a minimum,” means that
while providers are required to comply
with these standards, they are permitted
to comply with any version of the
standard that has been ratified by the
Alliance for Telecommunications
Industry Solutions (ATIS) subsequent to
the standard in effect at the time their
authentication implementation
deadline. However, any later-adopted or
improved version of the standards that
a provider chooses to incorporate into
its STIR/SHAKEN authentication
framework must maintain the baseline
call authentication functionality
exemplified by the versions of ATIS—
1000074, ATIS—1000080, and ATIS—
1000084 in effect at the time of its
respective compliance date.

13. The Commission nevertheless
concludes that there may be significant
benefits for all providers to comply with
standards as they are updated,
particularly where updated versions
contain critical new features or
functions. Requiring all providers to
comply with a single, updated standard
would also facilitate enforcement of the
Commission’s rules and ensure that any
new features and functions contained in
revised standards spread throughout the
STIR/SHAKEN ecosystem. Therefore,
the Commission adopts a process to
incorporate future standards into its
rules where appropriate, similar to the
process it has adopted to require
compliance with updated technical
standards in other contexts.

14. Specifically, the Commission
delegates to the Wireline Competition
Bureau the authority to determine
whether to seek comment on requiring
compliance with revised versions of the
three ATIS standards associated with
the STIR/SHAKEN authentication
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framework, and all documents
referenced therein. The Commission
also delegates to the Wireline
Competition Bureau the authority to
require providers subject to a STIR/
SHAKEN authentication requirement to
comply with those revised standards,
and the authority to set appropriate
compliance deadlines regarding such
revised standards. Providers will only
be required to implement new standards
if the benefits to the STIR/SHAKEN
ecosystem outweigh any compliance
burdens. Additionally, a process based
on delegated authority may allow the
adoption of revised standards more
quickly than would be the case through
Commission-level notice and comment
procedures.

15. As with voice service and gateway
providers, the Commission also requires
any non-gateway intermediate provider
subject to the authentication obligation
described in this section to either
upgrade its network to allow for the
initiation, maintenance, and termination
of SIP calls and fully implement the
STIR/SHAKEN framework, or maintain
and be ready to provide the Commission
on request with documented proof that
it is participating, either on its own or
through a representative, including
third party representatives, as a member
of a working group, industry standards
group, or consortium that is working to
develop a non-internet Protocol caller
identification authentication solution,
or actively testing such a solution. The
Commission finds that expanding the
requirements of § 64.6303 to non-
gateway intermediate providers will
ensure regulatory parity and promote
the development of non-IP
authentication solutions, while offering
flexibility to providers that rely on non-
IP infrastructure.

3. Compliance Deadlines

16. The Commission sets a December
31, 2023, deadline for the new
authentication obligations adopted in
this section. By that date, the first non-
gateway intermediate provider in the
call chain must authenticate
unauthenticated calls it receives. The
Commission adopts a deadline longer
than the six-month deadline it suggested
in the Fifth Caller ID Authentication
FNPRM because intermediate providers
need time to deploy the technical
capability to comply with the
Commission’s requirement to
authenticate calls, and providers may
wish to amend their contracts with
upstream originating providers to meet
this new requirement. While the record
reflects disagreement as to an
appropriate intermediate authentication
provider deadline, the Commission

concludes that a later deadline is not
necessary. Implementation of call
authentication technology has likely
become faster and less costly for many
providers than when the Commission
first adopted caller ID authentication
requirements, particularly for those that
have already implemented STIR/
SHAKEN in their other roles in the call
stream. Moreover, a non-gateway
intermediate provider can avoid the
need to implement STIR/SHAKEN
where it agrees to only accept
authenticated traffic from originating
providers. The Commission has
previously found that six months is
sufficient time for providers to evaluate
and renegotiate contracts to address new
regulatory requirements. Accordingly,
the Commission finds that the
approximate nine-month period
afforded by the December 31, 2023,
deadline provides sufficient time for
intermediate providers to amend their
contracts with originating providers, if
necessary, to comply with the
Commission’s authentication
requirement.

B. Mitigation and Robocall Mitigation
Database Filing Obligations

17. The Commission next takes action
to strengthen the robocall mitigation
requirements and Robocall Mitigation
Database filing obligations of all
providers. As the Commission proposed
in the Fifth Caller ID Authentication
FNPRM, it requires all providers—
including intermediate providers and
voice service providers without the
facilities necessary to implement STIR/
SHAKEN—to: (1) take “reasonable
steps” to mitigate illegal robocall traffic;
(2) submit a certification to the Robocall
Mitigation Database regarding their
STIR/SHAKEN implementation status
along with other identifying
information; and (3) submit a robocall
mitigation plan to the Robocall
Mitigation Database. Consistent with its
proposal, the Commission also requires
downstream providers to block traffic
received directly from all intermediate
providers that are not in the Robocall
Mitigation Database. These actions have
significant support in the record. While
the Commission does not require
providers to take specific steps to meet
their mitigation obligations, it does
expand the subjects that providers must
describe in their filed mitigation plans
and the information that providers must
submit to the Robocall Mitigation
Database.

1. Applying the “Reasonable Steps”
Mitigation Standard to All Providers

18. The Commission adopts its
proposal in the Fifth Caller ID

Authentication FNPRM to expand to all
providers the obligation to mitigate
illegal robocalls under the general
“reasonable steps”’ standard.
Specifically, the Commission now
requires all non-gateway intermediate
providers, as well as voice service
providers that have fully implemented
STIR/SHAKEN, to meet the same
“reasonable steps” general mitigation
standard that is currently applied to
gateway providers and voice service
providers that have not fully
implemented STIR/SHAKEN under the
Commission’s rules. The general
mitigation standard the Commission
adopts here for all providers is separate
from and in addition to the new robocall
mitigation program description
obligations for all providers discussed
below. The Commission also concludes
that voice service providers without the
facilities necessary to implement STIR/
SHAKEN must mitigate illegal robocalls
and meet this same mitigation standard.

19. Requiring all providers to mitigate
calls under the “reasonable steps”
standard will ensure that every provider
in the call chain is subject to the same
duty to mitigate illegal robocalls,
promoting regulatory symmetry and
administrability. There is significant
support in the record for this approach.
For providers with a STIR/SHAKEN
authentication obligation, these
mitigation duties will serve as an
“effective backstop” to that
authentication obligation and, for those
without such an obligation, they will act
as a key bulwark against illegal
robocalls. As the Commission has noted,
STIR/SHAKEN is not a silver bullet and
has a limited effect on illegal robocalls
where the number was obtained
lawfully and not spoofed. Requiring all
providers to take reasonable steps to
mitigate illegal robocalls will help
address these limitations in the STIR/
SHAKEN regime.

20. As proposed, the Commission
retains a general standard that requires
providers to take “reasonable steps” to
mitigate illegal robocall traffic, rather
than mandate that providers include
specific measures as part of their
mitigation plans. The Commission
notes, however, that what constitutes a
“reasonable step” may depend upon the
specific circumstances and the
provider’s role in the call path. While
some commenters argue that the
Commission should require providers to
take specific measures under the
“reasonable steps’ standard, the
Commission agrees that providers
should retain ““the necessary flexibility
in determining which measures to use
to mitigate illegal calls on their
networks.” For this reason, the
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Commission rejects ZipDX’s request that
it require providers to describe specific
practices in their robocall mitigation
plans, including specific know-your-
upstream provider and analytics
practices. That said, the Commission
agrees that promptly investigating and
mitigating illegal robocall traffic that is
brought to the provider’s attention
through measures such as internal
monitoring and tracebacks would
constitute reasonable steps. Pursuant to
this standard, a provider’s program is
“sufficient if it includes detailed
practices that can reasonably be
expected to significantly reduce” the
carrying or processing (for intermediate
providers) or origination (for voice
service providers) of illegal robocalls.
Each provider “must comply with the
practices” that its program requires, and
its program is insufficient if the
provider “knowingly or through
negligence” carries or processes calls
(for intermediate providers) or
originates (for voice service providers)
unlawful robocall campaigns.

21. The Commission declines to adopt
Voice On The Net Coalition (VON)’s
proposal for a safe harbor from contract
breach for providers invoking contract
termination provisions against providers
originating illegal robocall traffic. VON
does not explain why such a safe harbor
is necessary or the legal authority for the
Commission to adopt such a provision,
and the Commission finds it outside the
scope of this proceeding. Providers’
programs must also commit to respond
fully, within the time period required by
the Commission’s rules, to all traceback
requests from the Commission, law
enforcement, and the industry traceback
consortium, and to cooperate with such
entities in investigating and stopping
illegal robocallers that use its service to
originate, carry, or process illegal
robocalls. The Commission declines to
adopt Electronic Privacy Information
Center and National Consumer Law
Center (EPIC/NCLC)’s proposal to
replace the “reasonable steps” general
mitigation standard with the
“affirmative, effective measures”
standard found elsewhere in its rules.
Under EPIC/NCLC’s proposal, a
provider would fail to meet this
standard if they allow the origination of
any illegal robocalls, even where the
provider may have taken “‘reasonable
steps” to mitigate such calls. The
Commission disagrees with EPIG/
NCLC’s reading of its rules and
conclude that these standards work
hand-in-hand to prevent illegal
robocalls. A key purpose of the
“reasonable steps” standard is to ensure
that providers enact a robocall

mitigation program and describe that
program in the Robocall Mitigation
Database. If the program is not
reasonable as described, or if it is not
followed, the provider may be held
liable. Further, if the steps described in
a mitigation program are followed but
are not actually effective in stopping
illegal robocalls, the originating
provider could be held liable for failing
to put in place “affirmative, effective”
measures to stop robocalls if they do not
take further action. Regardless of the
mitigation standard the Commission
adopts, the Commission disagrees with
EPIC/NCLC that providers should be
held strictly liable for allowing the
origination of any illegal robocalls
regardless of whether they have taken
‘“reasonable steps” to mitigate such
calls, as explained in more detail below.

22. The Commission also does not
adopt VON’s proposal of a “gross
negligence” standard to evaluate
whether a mitigation program is
sufficient, rather than the Commission’s
existing standard, which assesses
whether a provider “knowingly or
through negligence” originates, carries,
or processes illegal robocalls. The
Commission disagrees that its existing
standard “essentially impose[s] strict
liability on providers,” as VON asserts.
On the contrary, if a provider is taking
sufficient “reasonable steps” to mitigate
illegal robocall traffic pursuant to a
robocall mitigation program that
complies with the Commission’s rules,
the provider is likely not acting
negligently.

23. The Commission declines to adopt
a heightened mitigation obligation
solely for Voice over internet Protocol
(VoIP) providers. The Commission
acknowledges that there is evidence that
VolIP providers are disproportionally
involved in the facilitation of illegal
robocalls. However, the Commission
agrees with commenters opposing such
a heightened standard, because the
threat of illegal robocalls is an industry
issue and impacts every type of
provider. The Commission finds that
applying its obligations to providers
regardless of the technology used to
transmit calls better aligns with the
competitive neutrality of the TRACED
Act.

24. Deadlines. Consistent with the
obligation placed on other providers
and the limited comments filed in the
record, the Commission requires
providers newly covered by the general
mitigation standard to meet that
standard within 60 days following
Federal Register publication of this
document. No commenter argued that a
greater length of time is needed to
comply, and the Commission finds no

reason to depart from the same
compliance timeframe previously
established for other providers.

2. Expanded Robocall Mitigation
Database Filing Obligations

25. The Commission next takes steps
to strengthen its Robocall Mitigation
Database filing obligations to increase
transparency and ensure that all
providers act to mitigate illegal
robocalls. The Commission previously
required voice service providers with a
STIR/SHAKEN implementation
obligation and those subject to an
extension to file certifications in the
Robocall Mitigation Database regarding
their efforts to mitigate illegal robocalls
on their networks—specifically,
whether their traffic is either signed
with STIR/SHAKEN or subject to a
robocall mitigation program. By “STIR/
SHAKEN implementation obligation,”
the Commission means the applicable
requirement under its rules that a
provider implement STIR/SHAKEN in
the IP portions of their networks by a
date certain, subject to certain
exceptions. When referencing those
providers “without” a STIR/SHAKEN
implementation obligation, the
Commission means those providers that
are subject to an implementation
extension, such as a provider with an
entirely non-IP network or one that is
unable to obtain the necessary Service
Provider Code (SPC) token to
authenticate caller ID information, or
that lack control over the facilities
necessary to implement STIR/SHAKEN.
Those voice service providers that
certified that some or all of their traffic
is “subject to a robocall mitigation
program’ were required to submit a
robocall mitigation plan detailing the
specific “reasonable steps” that they
have taken ‘‘to avoid originating illegal
robocall traffic.” The Commission did
not specifically require voice service
providers without the facilities
necessary to implement STIR/SHAKEN
to file certifications in the database and
had previously concluded that they
were not subject to the Commission’s
implementation requirements.

26. The Commission adopts its
proposal to expand the obligation to file
a robocall mitigation plan along with a
certification in the Robocall Mitigation
Database to all providers regardless of
whether they are required to implement
STIR/SHAKEN—including non-gateway
intermediate providers and providers
without the facilities necessary to
implement STIR/SHAKEN—and expand
the downstream blocking duty to
providers receiving traffic directly from
non-gateway intermediate providers not
in the Robocall Mitigation Database. As



Federal Register/Vol. 88, No. 118/ Wednesday, June 21, 2023 /Rules and Regulations

40101

proposed, providers with a new
Robocall Mitigation Database filing
obligation must submit the same basic
information as providers that had
previously been required to file. The
Commission also requires all providers
to file additional information in certain
circumstances, as explained below.

27. Universal Robocall Mitigation
Database Filing Obligation. There was
overwhelming record support for
broadening the Robocall Mitigation
Database certification and mitigation
plan filing obligation to cover all
providers. Like the expanded mitigation
obligation above, this approach will
ensure that every provider in the call
chain is covered by the same basic set
of rules and will increase transparency
and accountability. The Commission
also agrees with USTelecom that
requiring non-gateway intermediate
providers to file a certification and
mitigation plan in the Robocall
Mitigation Database will facilitate the
Commission’s enforcement efforts for
those providers, as it will for voice
service providers newly obligated to file
a mitigation plan.

28. Consistent with its proposal and
existing providers’ obligations, all
providers’ robocall mitigation plans
must describe the specific “reasonable
steps” the provider has taken to avoid,
as applicable, the origination, carrying,
or processing of illegal robocall traffic as
part of its robocall mitigation program.
A provider that plays more than one
“role” in the call chain should explain
the mitigation steps it undertakes in
each role, to the extent those mitigation
steps are different.

29. New Robocall Mitigation Program
Description Obligations for All
Providers. Under the Commission’s
current rules, voice service providers
are required to describe the specific
“reasonable steps” that they have taken
“to avoid originating illegal robocall
traffic”” as part of their robocall
mitigation programs. Gateway providers
are required to address this topic and
provide a description of how they have
complied with the know-your-upstream
provider requirement in § 64.1200(n)(4)
of the Commission’s rules. The
Commission now imposes specific
additional requirements for the contents
of robocall mitigation plans filed in the
Robocall Mitigation Database.
Specifically, as part of their obligation
to “describe with particularity” their
robocall mitigation techniques, (1) voice
service providers must describe how
they are meeting their existing
obligation to take affirmative, effective
measures to prevent new and renewing
customers from originating illegal calls;
(2) non-gateway intermediate providers

and voice service providers must, like
gateway providers, describe any ‘“‘know-
your-upstream provider” procedures in
place designed to mitigate illegal
robocalls; and (3) all providers must
describe any call analytics systems they
use to identify and block illegal traffic,
including whether they use a third-party
vendor or vendors and the name of the
vendor(s). To comply with the new
requirements to describe their “new and
renewing customer” and ‘‘know-your-
upstream provider” procedures,
providers must describe any contractual
provisions with end-users or upstream
providers designed to mitigate illegal
robocalls. The Commission does not
expect providers to necessarily submit
contractual provisions, but to describe
them in general terms, including
whether such provisions are typically
included in their contracts. The
Commission concludes that the
obligation to describe these procedures
is particularly important for voice
service providers without a STIR/
SHAKEN implementation obligation.
While the Commission does not
currently require intermediate providers
other than gateway providers to engage
in “know-your-upstream provider”
procedures, if they have put such
procedures in place, they must be
documented in their robocall mitigation
plan. While the Commission does not
specifically require providers to use call
analytics, doing so may be a “‘reasonable
step” to mitigate illegal robocall traffic,
depending on the circumstances. For
example, if a provider is a reseller, it is
likely to rely on any analytics software
adopted by its wholesale provider to
monitor call traffic. In that case, the
reseller should describe this practice in
its robocall mitigation plan.

30. In the Fifth Caller ID
Authentication Report and Order, the
Commission required gateway providers
to comply with a new requirement to
“know” their upstream provider and
required gateway providers to include
in their Robocall Mitigation Database-
filed mitigation plan a description of
how they have complied with this
obligation. In the Fifth Caller ID
Authentication FNPRM, the
Commission sought comment on
expanding these two requirements to
non-gateway intermediate providers.
The Commission continues to study the
record on whether to do so. Similarly,
the Commission continues to consider
whether to adopt its proposal to require
all providers to respond to traceback
requests within 24 hours as gateway
providers are currently required to do.

31. The Commission imposes these
new requirements because it has
become increasingly clear that provider

due diligence and the use of call
analytics are key ways to stop illegal
robocalls. The public and the
Commission’s understanding of the
steps providers take to scrutinize their
relationships with other providers in the
call path and analyze their traffic will
facilitate compliance with and
enforcement of the Commission’s rules.
Recent actions by the Enforcement
Bureau demonstrating that some
providers are not including meaningful
descriptions in their mitigation plans
warrants more prescriptive obligations.
There is also specific record support for
these new requirements.

32. Baseline Information Submitted
with Robocall Mitigation Database
Certifications. Consistent with existing
providers’ filing obligations and the
Commission’s proposal in the Fifth
Caller ID Authentication FNPRM, all
providers newly obligated to submit a
certification to the Robocall Mitigation
Database pursuant to the requirements
adopted herein must submit the
following information: (1) whether it
has fully, partially, or not implemented
the STIR/SHAKEN authentication
framework in the IP portions of its
network; (2) the provider’s business
name(s) and primary address; (3) other
business name(s) in use by the provider;
(4) all business names previously used
by the provider; (5) whether the
provider is a foreign provider; and, (6)
the name, title, department, business
address, telephone number, and email
address of one person within the
company responsible for addressing
robocall mitigation-related issues. The
certification must be signed by an
officer of the company. Consistent with
the Commission’s proposal and current
rules, providers with a new filing
obligation must update any information
submitted within 10 business days of
“any change in the information”
submitted, ensuring that the information
is kept up to date. Certifications and
robocall mitigation plans must be
submitted in English or with a certified
English translation.

33. Additional Information to be
Submitted with Mitigation Plans. In
order to effectively implement its new
and modified authentication
obligations, in addition to the baseline
information currently required of all
filers, the Commission also requires
providers to submit additional
information in their Robocall Mitigation
Database certifications. The Commission
requires all providers: (1) to submit
additional information regarding their
role(s) in the call chain; (2) asserting
they do not have an obligation to
implement STIR/SHAKEN to include
more detail regarding the basis of that
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assertion; (3) to certify that they have
not been prohibited from filing in the
Robocall Mitigation Database; and (4) to
state whether they are subject to a
Commission, law enforcement, or
regulatory agency action or investigation
due to suspected unlawful robocalling
or spoofing and provide information
concerning any such actions or
investigations.

34. First, to increase transparency for
the industry and regulators and better
facilitate its evaluation of the mitigation
plans detailed in the Robocall
Mitigation Database, the Commission
requires providers to submit additional
information to indicate the role or roles
they are playing in the call chain.
Specifically, providers must indicate
whether they are: (1) a voice service
provider with a STIR/SHAKEN
implementation obligation serving end-
users; (2) a voice service provider with
a STIR/SHAKEN obligation acting as a
wholesale provider originating calls; (3)
a voice service provider without a STIR/
SHAKEN obligation; (4) a non-gateway
intermediate provider with a STIR/
SHAKEN obligation; (5) a non-gateway
intermediate provider without a STIR/
SHAKEN obligation; (6) a gateway
provider with a STIR/SHAKEN
obligation; (7) a gateway provider
without a STIR/SHAKEN obligation;
and/or (8) a foreign provider. This
requirement expands upon the existing
rule that providers indicate in their
Robocall Mitigation Database filings
whether they are a foreign provider,
voice service provider, and/or gateway
provider. The Commission notes that
certain provider classes have different
obligations under its rules and, as
explained above, the “reasonable steps”
necessary to meet the Commission’s
mitigation standard may differ based on
the provider’s role in the call path. The
Commission concludes, therefore, that
the collection of this information is
necessary to allow the public and the
Commission to determine whether a
specific provider’s mitigation steps are
reasonable.

35. Second, the Commission expands
its requirement that providers with a
current Robocall Mitigation Database
filing obligation must state in their
mitigation plan whether a STIR/
SHAKEN extension applies, and apply
that rule to all current and new Robocall
Mitigation Database filers. Specifically,
a filer asserting it does not have an
obligation to implement STIR/SHAKEN
because of an ongoing extension, or
because it lacks the facilities necessary
to implement STIR/SHAKEN, must both
explicitly state the rule that exempts it
from compliance (for example, by
explaining that it lacks the necessary

facilities to implement STIR/SHAKEN
or it cannot obtain an SPC token) and
explain in detail why that exemption
applies to the filer (for example, by
explaining that it is a pure reseller with
some facilities, but that they are not
sufficient to implement STIR/SHAKEN,
or the steps it has taken to diligently
pursue obtaining a token). The
Commission concludes that this limited
expansion of its existing rule is
necessary to permit the public and
Commission to evaluate why a provider
believes it is not subject to all or a
subset of the Commission’s rules and
whether that explanation is reasonable.

36. Third, the Commission requires
new and existing filers to certify that
they have not been prohibited from
filing in the Robocall Mitigation
Database pursuant to a law enforcement
action, including the new enforcement
requirements adopted herein. Filers will
be required to certify that they have not
been barred from filing in the Robocall
Mitigation Database by such an
enforcement action. This includes, but
is not limited to, instances in which a
provider has been removed from the
Robocall Mitigation Database and has
been precluded from refiling unless and
until certain deficiencies have been
cured and those in which a provider’s
authorization to file has been revoked
due to continued violations of the
Commission’s robocall mitigation rules.
This information will enhance the
effectiveness of the new enforcement
measures the Commission adopts herein
to impose consequences on repeat

offenders of its robocall mitigation rules.

The Commission disagrees with Cloud
Communications Alliance (CCA) that
the same purpose can be served by
indicating whether a provider filed
under a prior name. This is not
sufficient information to facilitate the
Commission’s rule barring related
entities of repeated bad actors from
filing in the Robocall Mitigation
Database. The Commission also adopts
its proposal to require providers to
submit information regarding their
principals, affiliates, subsidiaries, and
parent companies in sufficient detail to
facilitate the Commission’s ability to
determine whether the provider has
been prohibited from filing in the
Robocall Mitigation Database. The
Commission delegates to the Wireline
Competition Bureau to determine the
form and format of such data.

37. Fourth, the Commission requires
all providers to: (1) state whether, at any
time in the prior two years, the filing
entity (and/or any entity for which the
filing entity shares common ownership,
management, directors, or control) has
been the subject of a formal

Commission, law enforcement, or
regulatory agency action or investigation
with accompanying findings of actual or
suspected wrongdoing due to the filing
entity transmitting, encouraging,
assisting, or otherwise facilitating illegal
robocalls or spoofing, or a deficient
Robocall Mitigation Database
certification or mitigation program
description; and, if so (2) provide a
description of any such action or
investigation, including all law
enforcement or regulatory agencies
involved, the date that any action or
investigation was commenced, the
current status of the action or
investigation, a summary of the findings
of wrongdoing made in connection with
the action or investigation, and whether
any final determinations have been
issued. The Commission limits this
reporting requirement to formal actions
and investigations that have been
commenced or issued pursuant to a
written notice or other instrument
containing findings by the law
enforcement or regulatory agency that
the filing entity has been or is suspected
of the illegal activities itemized above,
including, but not limited to, notices of
apparent liability, forfeiture orders, state
or federal civil lawsuits or criminal
indictments, and cease-and-desist
notices. Providers that must include
confidential information to accurately
and fully comply with this reporting
requirement, as explained below, may
seek confidential treatment of that
information pursuant to § 0.459 of the
Commission’s rules. This information
will help the Commission evaluate
claims made by providers in their
mitigation program descriptions and
identify potential violations of its rules.
The Commission does not adopt
USTelecom’s request that the reporting
requirement the Commission adopts be
limited to public actions and
investigations. The Commission finds
that limiting the reporting requirement
to formal actions and investigations that
are public would simply reduce the
scope of the reporting requirement and
is not necessary to clarify it. The
Commission agrees with commenters,
however, that providers should not be
required to submit information
concerning mere inquiries from law
enforcement or regulatory agencies or
investigations that do not include
findings of actual or suspected
wrongdoing. Thus, for example,
traceback requests, Enforcement Bureau
letters of inquiry or subpoenas, or
investigative demand letters or
subpoenas issued by regulatory agencies
or law enforcement would not trigger
this obligation because they are not
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accompanied by findings of actual or
suspected wrongdoing. The Commission
does not adopt INCOMPAS’s proposal
that it exempt formal actions and
investigations accompanied by findings
of actual or suspected wrongdoing that
rely “solely” on tracebacks from the
disclosure requirement the Commission
adopts in this document. As stated
above, the Commission excludes
traceback requests from the disclosure
requirement when they are not
accompanied by findings of actual or
suspected wrongdoing. When a formal
action or investigation based solely on
traceback requests is accompanied by
findings of actual or suspected
wrongdoing made by the Commission,
law enforcement, or a regulatory agency,
disclosure of that information may be
useful in evaluating claims made by
providers in their mitigation program
descriptions and identifying potential
violations of the Commission’s rules.
The Commission finds that inquiries or
investigations that do not contain
findings of actual or suspected
wrongdoing by the law enforcement or
regulatory agency would be of limited
value to the Commission in evaluating
the certifications and robocall
mitigation plans submitted to the
Robocall Mitigation Database.

38. Finally, the Commission requires
filers to submit their Operating
Company Number (OCN) if they have
one. An OCN is a prerequisite to
obtaining an SPC token, and the
Commission concludes that filing the
OCN or indicating that they do not have
one will allow the Commission to more
easily determine whether a provider is
meeting its requirement to diligently
pursue obtaining a token in order to
authenticate their own calls and
provides an additional way to determine
relationships among providers. The
Commission does not require filers to
include additional identifying
information discussed in the Fourth
Caller ID Authentication FNPRM, 86 FR
59084 (Oct. 26, 2021). There was no
support for doing so, and the
Commission finds the incremental
benefits of providing additional
information beyond the OCN are
unclear.

39. Robocall Mitigation Database
Filing Deadlines. Providers newly
subject to the Commission’s Robocall
Mitigation Database filing obligations
must submit a certification and
mitigation plan to the Robocall
Mitigation Database by the later of: (1)
30 days following publication in the
Federal Register of notice of approval
by the Office of Management and
Budget (OMB) of any associated
Paperwork Reduction Act (PRA)

obligations; or (2) any deadline set by
the Wireline Competition Bureau
through Public Notice. This approach
provides additional flexibility to the
Wireline Competition Bureau to provide
an extended filing window where
circumstances warrant. Existing filers
subject to new or modified requirements
adopted in this document must amend
their filings with the newly required
information by the same deadline. If a
provider is required to fully implement
STIR/SHAKEN but has not done so by
the Robocall Mitigation Database filing
deadline, it must so indicate in its filing.
It must then later update the filing
within 10 business days of completing
STIR/SHAKEN implementation. The
Commission recognizes that some of
this information may be considered
confidential. Providers may make
confidential submissions consistent
with the Commission’s existing
confidentiality rules. Providers may
only redact filings to the extent
appropriate under the Commission’s
confidentiality rules.

40. Refusing Traffic From Unlisted
Providers. As proposed, the Commission
extends the prohibition on accepting
traffic from unlisted (including de-
listed) providers to non-gateway
intermediate providers. This proposal is
well supported in the record and will
close the final gap in the Commission’s
Robocall Mitigation Database call
blocking regime. Under this rule,
downstream providers will be
prohibited from accepting any traffic
from a non-gateway intermediate
provider not listed in the Robocall
Mitigation Database, either because the
provider did not file or their
certification was removed as part of an
enforcement action. The Commission
concludes that a non-gateway
intermediate provider Robocall
Mitigation Database filing requirement
and an associated prohibition against
accepting traffic from non-gateway
intermediate providers not in the
Robocall Mitigation Database will
ensure regulatory symmetry. By
extending this prohibition to non-
gateway intermediate providers, the
Commission ensures that downstream
providers will no longer be required to
determine the “role” of the upstream
provider on a call-by-call basis to
determine whether the call should be
blocked. Consistent with the
Commission’s proposal, and the parallel
requirements adopted for accepting
traffic from gateway providers and voice
service providers, compliance will be
required no sooner than 90 days
following the deadline for non-gateway
intermediate providers to submit a

certification to the Robocall Mitigation
Database.

41. As a result of non-gateway
intermediate providers’ affirmative
obligation to submit a certification in
the Robocall Mitigation Database,
downstream providers may not rely
upon any non-gateway intermediate
provider database registration imported
from the intermediate provider registry.
Any imported Robocall Mitigation
Database entry is not sufficient to meet
a non-gateway intermediate provider’s
Robocall Mitigation Database filing
obligation or to prevent downstream
providers from blocking traffic upon the
effective date of the obligation for
downstream providers to block traffic
from non-gateway intermediate
providers.

42. Bureau Guidance. Consistent with
its prior delegations of authority
concerning the Robocall Mitigation
Database submission process, the
Commission directs the Wireline
Competition Bureau to make the
necessary changes to the Robocall
Mitigation Database and to provide
appropriate Robocall Mitigation
Database filing instructions and training
materials as necessary and consistent
with this document. The Commission
delegates to the Wireline Competition
Bureau the authority to specify the form
and format of any submissions as well
as necessary changes to the Robocall
Mitigation Database submission
interface. The Commission also
delegates to the Wireline Competition
Bureau the authority to make the
necessary changes to the Robocall
Mitigation Database to indicate whether
a non-gateway intermediate provider
has made an affirmative filing (as
opposed to being imported as an
intermediate provider) and whether any
provider’s filing has been de-listed as
part of an enforcement action, and to
announce its determination as part of its
guidance. The Commission also directs
the Wireline Competition Bureau to
release a public notice upon Office of
Management and Budget (OMB)
approval of any information collection
associated with the Commission’s
Robocall Mitigation Database filing
requirements, announcing OMB
approval of its rules, effective dates, and
deadlines for filing and for providers to
block traffic from non-gateway
intermediate providers that have not

filed.

C. Enforcement

43. In order to further strengthen its
efforts to hold illegal robocallers
accountable for their actions, the
Commission adopts several enforcement
proposals described in the Fifth Caller
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ID Authentication FNPRM. Specifically,
the Commission: (1) adopts a per-call
forfeiture penalty for failure to block
traffic in accordance with its rules and
sets maximum forfeitures for such
violations; (2) requires the removal of
non-gateway intermediate providers
from the Robocall Mitigation Database
for violations of its rules, consistent
with the standard applied to other filers;
(3) establishes an expedited process for
provider removal for facially deficient
certifications; and (4) establishes rules
that would impose consequences on
repeat offenders of its robocall
mitigation rules. The adoption of more
robust enforcement tools is supported in
the record.

1. Per Call Maximum Forfeitures

44. The Commission first adopts its
proposal to establish a forfeiture penalty
on a per-call basis for violations of its
robocall blocking rules in 47 CFR
64.1200 through 64.1204 and 47 CFR
64.6300 through 64.6308. Commenters
generally agreed that aggressive
penalties are appropriate. Mandatory
blocking is an important tool for
protecting American consumers from
illegal robocalls. As the Commission has
found in its previous robocalling orders
and enforcement actions, illegal
robocalls cause significant consumer
harm. Penalties for failure to comply
with mandatory blocking requirements
must deter noncompliance and be
sufficient to ensure that entities subject
to these requirements are unwilling to
risk suffering serious economic harm.

45. Consistent with its proposal, the
Commission authorizes the maximum
forfeiture amount for each violation of
the mandatory blocking requirements of
$23,727 per call. This is the maximum
forfeiture amount the Commission’s
rules permit it to impose on non-
common carriers. Although common
carriers may be assessed a maximum
forfeiture of $237,268 for each violation,
the Commission finds that it should not
impose a greater penalty on one class of
providers than another for purposes of
the mandatory blocking requirements.
The Commission also sets a base
forfeiture amount of $2,500 per call
because it concludes that the failure to
block results in a similar consumer
harm as the robocall itself (e.g., the
consumer receives the robocall itself).
The Commission finds that a $2,500
base forfeiture is reasonable in
comparison to the $4,500 base forfeiture
for violations of the Telephone
Consumer Protection Act of 1991
(TCPA). While the failure to block
produces significant consumer harm,
the harm is not as great and does not
carry the same degree of culpability as

the initiator of an illegal robocall
campaign who may have committed a
TCPA violation. While the Commission
sought comment on whether it should
consider specific additional mitigating
or aggravating factors, it did not receive
sufficient comment to provide a basis
for doing so. As with other violations of
its rules, however, existing upward and
downward adjustment criteria in § 1.80
of the Commission’s rules may apply.
Additionally, there may be pragmatic
factors in its prosecutorial discretion in
calculating the total forfeiture amount—
particularly when there is a very large
number of calls at issue—as the
Commission has done in its
enforcement actions pursuant to the
TCPA and those actions taken against
spoofing.

2. Provider Removal From the Robocall
Mitigation Database

46. The Commission also adopts its
proposal to provide for the removal of
non-gateway intermediate providers
from the database for violations of its
rules. In the Second Caller ID
Authentication Report and Order, 85 FR
73360 (Nov. 17, 2020), the Commission
set forth consequences for voice service
providers that file a deficient robocall
mitigation plan or that “knowingly or
negligently” originate illegal robocall
campaigns, including removal from the
Robocall Mitigation Database. Gateway
providers are now subject to the same
rules for calls that they carry or process.
To promote regulatory symmetry, the
Commission concludes that non-
gateway intermediate providers should
face similar consequences.

47. Specifically, the Commission
finds that a non-gateway intermediate
provider with a deficient certification—
such as when the certification describes
a program that is unreasonable, or if it
determines that a provider knowingly or
negligently carries or processes illegal
robocalls—the Commission will take
appropriate enforcement action. This
may include, among other actions,
removing a certification from the
database after providing notice to the
intermediate provider and an
opportunity to cure the filing, requiring
the intermediate provider to submit to
more specific robocall mitigation
requirements, and/or proposing the
imposition of a forfeiture. The
Commission declines, however, to adopt
other reasons to remove providers from
the database. The Commission
concludes that the existing basis for
removal is appropriately tailored to the
underlying purpose of the Robocall
Mitigation Database—to facilitate
detection and elimination of illegal
robocall traffic. As proposed, the

Commission explicitly expands its
delegation of authority to the
Enforcement Bureau to de-list or
exclude a provider from the Robocall
Mitigation Database to include the
removal of non-gateway intermediate
providers.

48. Downstream providers must
refuse traffic sent by a non-gateway
intermediate provider that is not listed
in the Robocall Mitigation Database, as
described above and consistent with the
existing safeguards applicable to the
Commission’s existing rules for refusing
traffic for calls to 911, public safety
answering points, and government
emergency numbers. The Commission
agrees with VON that any sanctions for
failure to block calls from a provider
removed from the database should not
occur without sufficient notice to the
industry. The Commission concludes,
however, that the existing Enforcement
Bureau process, where providers are
given two business days to block calls
following Commission notice of removal
from the database, is sufficient, as it
appropriately balances the public’s
interest in blocking unwanted robocalls
against the need to allow providers
sufficient time to take the necessary
steps to block traffic.

3. Expedited Removal Procedure for
Facially Deficient Filings

49. The Commission agrees with
commenters that there are certain
instances in which a provider should be
removed from the Robocall Mitigation
Database on an expedited basis.
Specifically, the Commission finds that
where the Enforcement Bureau
determines that a provider’s filing is
facially deficient, the Enforcement
Bureau may remove a provider from the
Robocall Mitigation Database using an
expedited two-step procedure, which
entails providing notice and an
opportunity to cure the deficiency. This
streamlined process will allow the
Enforcement Bureau to move more
quickly against providers whose filings
clearly fail to meet the Commission’s
requirements.

50. In the Second Caller ID
Authentication Report and Order, the
Commission required that providers be
given notice of any deficiencies in their
certification and an opportunity to cure
prior to removal from the Robocall
Mitigation Database, but did not
prescribe a specific removal procedure.
Pursuant to that requirement and the
Commission’s prior delegation, the
Wireline Competition Bureau and
Enforcement Bureau have implemented
the following three-step removal
procedure: (1) the Wireline Competition
Bureau contacts the provider, notifying
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it that its filing is deficient, explaining
the nature of the deficiency, and
providing 14 days for the provider to
cure the deficiency; (2) if the provider
fails to rectify the deficiency, the
Enforcement Bureau releases an order
concluding that a provider’s filing is
deficient based on the available
evidence and directing the provider to
explain, within 14 days, why the
Enforcement Bureau should not remove
the Company’s certification from the
Robocall Mitigation Database and giving
the provider a further opportunity to
cure the deficiencies in its filing; and (3)
if the provider fails to rectify the
deficiency or provide a sufficient
explanation why its filing is not
deficient within that 14-day period, the
Enforcement Bureau releases an order
removing the provider from the
Robocall Mitigation Database.

51. While this procedure is
appropriate in cases where there may be
questions about the sufficiency of the
steps described in a mitigation plan, the
Commission concludes that an
expedited approach is warranted where
the certification is facially deficient. A
certification is ““facially deficient”
where the provider fails to submit a
robocall mitigation plan within the
meaning of the Commission’s rules.
That is, it fails to submit any
information regarding the “specific
reasonable steps” it is taking to mitigate
illegal robocalls. While it is not practical
to provide an exhaustive list of reasons
why a filing would be considered
“facially deficient,” examples include,
without limitation, instances where the
provider only submits: (1) a request for
confidentiality with no underlying
substantive filing; (2) only non-
responsive data or documents (e.g., a
screenshot from the Commission’s
website of a provider’s FCC Registration
Number data or other document that
does not describe robocall mitigation
efforts); (3) information that merely
states how STIR/SHAKEN generally
works, with no specific information
about the provider’s own robocall
mitigation efforts; or (4) a certification
that is not in English and lacks a
certified English translation. In these
and similar cases, the Commission need
not reach the question of whether the
steps the provider is taking to mitigate
robocalls are reasonable because the
provider has failed to submit even the
most basic information required to do
so.
52. The Commission concludes that
where a provider’s filing is facially
deficient, it has “willfully” violated its
Robocall Mitigation Database filing
obligation within the meaning of that
term in section 9(b) of the

Administrative Procedure Act (APA), 5
U.S.C. 558(c), which applies to
revocations of licenses. Although the
Commission does not reach a definitive
conclusion here, the removal of a
provider’s certification from the
Robocall Mitigation Database—which
will lead to the mandatory blocking of
the provider’s traffic by downstream
providers—is arguably equivalent to the
revocation of a license. This finding is
consistent with precedent concluding
that a party acts “willfully”” within the
meaning of section 558(c) where it acts
with “careless disregard.” As such,
where a “willful” violation has
occurred, the provider’s Robocall
Mitigation Database certification may be
removed without a separate notice prior
to the initiation of an “agency
proceeding” to remove the certification.
While the Commission does not
specifically conclude that a Robocall
Mitigation Database certification is a
license within the meaning of that
section, the Commission’s expedited
procedure would be compliant with
section 558 if it reached such a
conclusion. The Commission does not
adopt Professional Association for
Customer Engagement (PACE)’s
proposal to provide a complete list of
reasons for why a provider’s filing might
be facially deficient, and the specific
steps it must take in response to avoid
removal. It is not practical to provide an
exhaustive list of all potential examples
of facially deficient filings and methods
to cure such deficiencies. Further,
attempting to do so would limit the
Commission’s flexibility to respond to
changing tactics by bad actors and could
provide a roadmap for bad actors to
avoid expedited removal. Moreover, the
Commission concludes that PACE’s due
process concerns are addressed under
the expedited removal process it adopts:
The Enforcement Bureau’s notice to the
provider in the first step will explain
the basis for its conclusion that the
filing is facially deficient, while the
second step offers providers an
opportunity to cure that deficiency prior
to removal. Therefore, the Commission
adopts the following two-step expedited
procedure for removing a facially
deficient certification: (1) issuance of a
notice by the Enforcement Bureau to the
provider explaining the basis for its
conclusion that the certification is
facially deficient and providing an
opportunity for the provider to cure the
deficiency or explain why its
certification is not deficient within 10
days; and (2) if the deficiency is not
cured or the provider fails to establish
that there is no deficiency within that
10-day period, the Enforcement Bureau

will issue an order removing the
provider from the database. The
Commission notes that a number of
providers have responded within 14
days to Enforcement Bureau requests to
correct their deficient filings and
concludes that employing a marginally
shorter time period for this expedited
process will further the Commission’s
interest in swiftly resolving these willful
violations without materially affecting a
providers’ ability to respond to the
Enforcement Bureau’s notice.

53. The Commission finds that this
expedited two-step procedure is also
consistent with providers’ Fifth
Amendment due process rights under
the Supreme Court’s three factor test.
While providers have a significant
“private interest” under the first factor
of the test that would be affected by
removal from the Robocall Mitigation
Database, the risk of an erroneous
deprivation of such interest through the
procedures used and the probable value,
if any, of additional or substitute
procedural safeguards under the second
factor is exceedingly low, given that (1)
the filings in question are facially
deficient, and (2) providers would have
a reasonable opportunity to cure the
deficient filings by submitting a valid
robocall mitigation plan. Given the
extremely low risk of erroneous
deprivation of a private interest in these
situations, the Commission finds that
these first two factors do not outweigh
the third factor—the “Government’s
interest”’—which is very weighty here:
The Government has a strong interest in
ensuring that providers adopt valid
robocall mitigation plans as soon as
possible to further its continuing efforts
to reduce the number of illegal robocalls
and harm to consumers, and in blocking
traffic of providers that are unable or
unwilling to implement or document
effective mitigation measures.

54. The Commission concludes that
this expedited approach is preferable to
EPIC/NCLC’s proposal to automatically
remove certain “high-risk” VoIP
providers from the Robocall Mitigation
Database or impose forfeitures through a
bespoke, expedited process. As
explained above, the Commission does
not believe that a separate set of rules
for VoIP providers is appropriate and
the expedited procedure the
Commission adopts in this document
complies with the APA and due
process. EPIC/NCLC do not explain how
removal from the database prior to any
opportunity to respond is consistent
with the APA or due process.
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4. Consequences for Continued
Violations

55. In order to address continued
violations of its robocall mitigation
rules, the Commission proposed in the
Fifth Caller ID Authentication FNPRM
to subject repeat offenders to
proceedings to revoke their section 214
operating authority and to ban offending
companies and/or their individual
company owners, directors, officers, and
principals from future significant
association with entities regulated by
the Commission. The Commission
further proposed to find that providers
that are not common carriers operating
pursuant to blanket section 214
authority hold other Commission
authorizations sufficient to subject them
to the Commission’s jurisdiction for
purposes of enforcing its rules
pertaining to preventing illegal
robocalls. The Commission also
proposed to find that providers not
classified as common carriers but that
are registered in the Robocall Mitigation
Database hold a Commission
certification such that they are subject to
the Commission’s jurisdiction. The
Commission adopts its proposal to
revoke the section 214 operating
authority of entities that engage in
continued violations of its robocall
mitigation rules. The Commission also
finds that non-common carriers holding
Commission authorizations and/or
certifications are similarly subject to
revocation of their authorizations and/or
certifications. The Commission further
finds that it will consider whether it is
in the public interest for individual
company owners, directors, officers, and
principals of entities for which the
Commission has revoked an authority or
a certification, or for other entities with
which those individuals are affiliated, to
obtain future Commission
authorizations, licenses, or certifications
at the time that they apply for them.

56. Revocation of Section 214
Authority and Other Commission
Authorizations. In the Fifth Caller ID
Authentication FNPRM, the
Commission proposed to find that
entities engaging in continued
violations of its robocall mitigation
rules, be subject to revocation of their
section 214 operating authority, where
applicable. The Commission concludes
that the “robocall mitigation rules”
within the scope of this requirement
means the specific obligations to: (1)
implement a robocall mitigation
program that includes specific
“reasonable steps” to mitigate illegal
robocalls and comply with the steps
outlined in the plan; (2) submit a plan
describing the mitigation program to the

Robocall Mitigation database; and (3)
not accept traffic from providers not in
the Robocall Mitigation database. This
includes obligations that the
Commission previously adopted as well
as those that it adopts in this document.

57. The Commission concludes that
this requirement also pertains to
continued violation of providers’
authentication obligations. While in
certain instances the Commission has
referred to provider mitigation
obligations as separate from
authentication, the Commission has also
concluded that they work hand in hand
to stop illegal robocalls. Indeed,
analytics providers often use
authentication information to determine
whether to block or label a call. The
Commission therefore concludes that
call authentication serves to mitigate
illegal robocalls, and failure to follow
the Commission’s authentication rules
falls within the scope of the
enforcement authority it adopts in this
document.

58. The Commission did not receive
comments regarding the scope of the
specific rules covered by the
consequences proposed in the Fifth
Caller ID Authentication FNPRM. The
Commission finds, however, that it is
reasonable to fully enforce the foregoing
robocall mitigation rules by holding
accountable those who engage in
continued violations of those rules. The
Commission will exercise its ability to
revoke the section 214 authorizations
for providers engaging in continued
violations of those rules, consistent with
its long-standing authority to revoke the
section 214 authority of any provider for
serious misconduct.

59. The Commission’s authority to
revoke section 214 authority in order to
protect the public interest is well
established. The Commission intends to
apply that authority as necessary to
address entities engaging in continued
violations of its rules. Specifically, an
entity engaging in continued violations
of the Commission’s robocall mitigation
rules as defined in this section will be
required to explain to the Enforcement
Bureau why the Commission should not
initiate proceedings to revoke its
domestic and/or international section
214 authorizations. Consistent with
established Commission procedures, the
Commission may then adopt an order to
institute a proceeding to revoke
domestic and/or international section
214 authority. Should the entity fail to
address concerns regarding its retention
of section 214 authority, the
Commission would then issue an Order
on Revocation consistent with its
authority to revoke section 214

authority when warranted to protect the
public interest.

60. The Commission also adopts its
proposals that providers not classified
as common carriers but that hold other
types of Commission authorizations,
including a certification as a result of
being registered in the Robocall
Mitigation Database, are subject to the
Commission’s jurisdiction for the
purpose of the consequences the
Commission adopts in this section.
Interconnected VoIP providers are
subject to Title II of the
Communications Act of 1934, as
amended (Communications Act or Act)
through their requirement to file
applications to discontinue service
under section 214 and §63.71 of the
Commission’s rules. As explained
below, this approach does not constitute
an improper exercise of jurisdiction
over domestic non-common carriers or
foreign providers. The Fifth Caller ID
Authentication FNPRM listed the
providers that the Commission
contemplated would be subject to its
enforcement authority. These providers
have domestic and international section
214 authorizations, have applied for and
received authorization for direct access
to numbering resources, are designated
as eligible telecommunications carriers
under section 214(e) of the
Communications Act in order to receive
federal universal service support, or are
registered in the Robocall Mitigation
Database. Where the Commission grants
a right or privilege, it unquestionably
has the right to revoke or deny that right
or privilege in appropriate
circumstances. In addition, holders of
these and all Commission
authorizations have a clear and
demonstrable duty to operate in the
public interest. Continued violations of
the Commission’s robocall mitigation
rules are wholly inconsistent with the
public interest, and the Commission
finds it necessary to exercise its
authority to institute a proceeding and,
if warranted, revoke the authorizations,
licenses, and/or certifications of all
repeat offenders. Indeed, there is no
opposition in the record to the
Commission instituting revocation
proceedings when warranted, and the
Commission agrees with VON that when
providers, including those without
section 214 authority, have clearly and
repeatedly been responsible for
originating or transporting illegal
robocalls and have had a sufficient
opportunity to be heard through the
enforcement process, there may be
grounds for termination of Commission
authorizations. The Commission’s
established section 214 revocation
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process described above satisfies due
process requirements, and the

Commission intends to apply it to all
entities that it finds to be continually
violating its robocall mitigation rules.

61. Future Review of Entities,
Individual Company Owners, Directors,
Officers, and Principals Applying for
Commission Authorizations, Licenses,
or Certifications. Once the Commission
has revoked the section 214 or other
Commission authorization, license, or
certification of an entity that has
engaged in continued violations of its
robocall mitigation rules, the
Commission will consider the public
interest impact of granting other future
Commission authorizations, licenses, or
certifications to the entity that was
subject to the revocation, as well as
individual company owners, directors,
officers, and principals (either
individuals or entities) of such entities.
The Commission expects that owners,
directors, officers, and principals,
whether or not they have control of the
entity, have influence, management, or
supervisory responsibilities for the
entity subject to the revocation. The
Commission will consider the public
interest impact as part of its established
review processes for Commission
applications at the time that they are
filed. For example, a principal of a
provider that had its section 214
authority revoked or that was removed
from the Robocall Mitigation Database
as a result of an enforcement action may
be subject to a denial of other
Commission authorizations, licenses, or
certifications, including for
international section 214 authority, or
for approval to acquire an entity that
holds blanket domestic section 214
authority or international section 214
authority. This is consistent with the
Commission’s current process in which
it reviews many public interest factors
in determining whether to grant an
application, including whether an
applicant for a license has the requisite
citizenship, character, financial,
technical, and other qualifications. To
ensure that the Commission can
accurately identify individual company
owners, directors, officers, and
principals of an entity for which it
revoked authority, the Commission
intends to rely on information contained
in providers’ registrations filed in the
Robocall Mitigation Database. Where
that information is insufficient for this
purpose, the Commission will require
entities undergoing revocation
proceedings to identify their individual
company owners, directors, officers, and
principals as part of the revocation
process.

62. The Commission proposed in the
Fifth Caller ID Authentication FNPRM
that principals and others associated
with entities subject to revocation
would be banned from holding a 5% or
greater ownership interest in any entity
that applies for or already holds any
FCC license or instrument of
authorization for the provision of a
regulated service subject to Title II of
the Act or of any entity otherwise
engaged in the provision of voice
service for a period of time to be
determined. The record contains no
information on how the Commission
would undertake the complex process of
identifying the providers or applicants
that would be impacted by the 5%
ownership trigger threshold, or whether
it would risk negatively impacting the
operations and customers of providers
associated with the targeted principal,
but which were not involved in the
robocall offenses. Should the
Commission see an increased volume of
repeat offenses of the robocall
mitigation rules, it will consider
whether to adopt rules permanently
barring principals and others associated
with entities subject to revocation from
holding both existing and future
Commission authorizations. Going
forward now, the Commission will
generally consider whether it is in the
public interest for individual company
owners, directors, officers, and
principals associated with an entity for
which it has revoked a Commission
authorization to obtain new
Commission authorizations or licenses
at the time that they, or an entity with
which they are affiliated, apply for
them. This is consistent with the
Commission’s stated intent in the Fifth
Caller ID Authentication FNPRM to
consider the impact these principals
and others may have on “future”
significant association with entities
regulated by the Commission.

63. The Commission concludes that
these new enforcement tools, acting in
tandem with its new requirement for
providers to submit their related entities
and principals in their robocall
mitigation plans, will ensure that bad
actor providers and their principals will
face potentially serious consequences
for their repeated violation of the
Commission’s robocall mitigation rules.
These potential consequences reach
beyond a forfeiture and appropriately
subject these entities and principals to
specified consequences and a thorough
public interest review as required. The
Commission makes clear that revoking a
Commission authorization or license
does not transform entities that have not
been classified as common carriers into

common carriers or extend its general
jurisdiction over foreign providers.
Rather, this consequence merely allows
the Commission discretion to revoke a
Commission authorization or license
that a provider, person, or entity would
otherwise be eligible for or to deny an
application for a Commission license or
authorization by a principal of an entity
subject to revocation. For this reason,
the Commission need not exempt
foreign providers from this rule, as some
commenters argue.

5. Other Enforcement Matters

64. The Commission does not adopt
EPIC/NCLC’s proposal to base
enforcement actions, including removal
from the Robocall Mitigation Database,
solely on the number of tracebacks a
provider receives. In enforcement
actions, the Commission has considered
a high volume of tracebacks as a factor
in determining whether a provider
engaged in egregious and intentional
misconduct. While receiving a high
number of traceback requests may be
evidence of malfeasance in certain
instances, this is not always the case.
The Commission’s rules independently
require providers to commit to respond
to traceback requests—and to actually
respond to such requests—in a certain
time period, and they may be subject to
forfeiture or removal for failure to do so.
The Commission also declines to adopt
licensing or bonding requirements for
certain VoIP providers as EPIC/NCLC
proposes.

65. The Commission declines to adopt
EPIC/NCLC'’s strict liability standard for
forfeiture or removal from the Robocall
Mitigation Database for failure to block
any illegal calls regardless of the
circumstances, or their suggestion of an
“interim”” standard of assessing liability
for transmitting illegal robocall traffic
based on whether a provider “knew or
should have known that [a] call was
illegal.” The Commission concludes
that expectations to stop all illegal calls
are not realistic and that a strict liability
standard could lead to significant
market disruptions. Similarly, the
Commission declines to adopt NCTA or
ACA Connect’s proposed “good faith”
or CCA’s proposed ‘“reasonableness”
standards.

D. STIR/SHAKEN Obligations of
Satellite Providers

66. The Commission concludes that
satellite providers that do not use North
American Numbering Plan (NANP)
numbers to originate calls or only use
such numbers to forward calls to non-
NANP numbers are not “voice service
providers” under the TRACED Act and
therefore do not have a STIR/SHAKEN
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implementation obligation. The
Commission also provides an ongoing
extension from TRACED Act obligations
to satellite providers that are small voice
service providers and use NANP
numbers to originate calls on the basis
of a finding of undue hardship.

67. The Commission previously
provided small voice services providers,
including satellite providers, an
extension from STIR/SHAKEN
implementation until June 30, 2023. In
the Fifth Caller ID Authentication
FNPRM, the Commission sought
comment on whether the TRACED Act
requirements apply to some or all
satellite providers and, if so, whether
the Commission should grant certain
satellite providers a STIR/SHAKEN
extension. In addition to the questions
raised in the Fifth Caller ID
Authentication FNPRM, the Wireline
Competition Bureau in August 2022
sought comment on the small provider
extension generally and its applicability
to satellite providers.

68. Satellite Providers Originating
Calls Using Non-NANP Numbers. The
Commission concludes that, where
satellite providers originate calls using
non-NANP numbers, they are not acting
as “‘voice service providers” within the
meaning of the TRACED Act. This
conclusion is consistent with the
TRACED Act’s definition of voice
service which requires that voice
communications must use resources
from the NANP. The Commission also
concludes that where satellite providers
utilize NANP resources for call
forwarding to non-NANP numbers, such
calls also fall outside of the definition
of voice service. This finding is
consistent with the underlying purpose
of the STIR/SHAKEN regime. One of the
key aims of the TRACED Act, STIR/
SHAKEN, and the Commission’s
implementing rules, is to prevent call
spoofing. Where a phone number is not
displayed to the end user, as is the case
in the satellite call forwarding scenario,
call spoofing is not a concern.

69. Satellite Providers Originating
Calls Using NANP Numbers. The
Commission next permits an indefinite
extension of time for small voice
providers that are satellite providers
originating calls using NANP numbers.
There are de minimis instances where
satellite providers may assign NANP
resources to their subscribers for caller
ID purposes. While the Commission
finds that, in these cases, satellite
providers are acting as voice service
providers, the Commission believes it is
also appropriate to provide an indefinite
extension for STIR/SHAKEN
implementation to these providers by

applying the TRACED Act’s “undue
hardship” standard.

70. The TRACED Act directed the
Commission to assess burdens or
barriers to the implementation of STIR/
SHAKEN, and granted the Commission
discretion to extend the implementation
deadline for a “reasonable period of
time” based upon a “public finding of
undue hardship.” In considering
whether the hardship is “undue” under
the TRACED Act—as well as whether an
extension is for a “reasonable period of
time”—it is appropriate to balance the
hardship of compliance due to the “the
burdens and barriers to
implementation” faced by a voice
service provider or class of voice service
providers with the benefit to the public
of implementing STIR/SHAKEN
expeditiously.

71. The Commission concludes that
an indefinite extension is appropriate
under this standard for small voice
providers that are satellite providers
originating calls using NANP numbers.
The number of satellite subscribers
using NANP resources is miniscule.
There is little evidence that satellite
providers or their users are responsible
for illegal robocalls and satellite service
costs make the high-volume calling
necessary for robocallers uneconomical.
The balancing of the benefits and
burdens, therefore, counsels against
requiring such providers to implement
STIR/SHAKEN.

72. The Commission notes that it
must annually reevaluate TRACED Act
extensions granted, ensuring that the
Commission will be able to act quickly
to prevent any unforeseen abuses. While
the Commission provides small voice
service satellite providers an extension
from STIR/SHAKEN implementation,
the Commission makes clear that they
must, like other voice service providers
with an extension, submit a certification
to the Robocall Mitigation Database
pursuant to its existing rules and the
new obligations the Commission adopts
in this document.

E. Differential Treatment of
International Roaming Traffic

73. The Commission next declines to
adopt rules in this document concerning
the differential treatment of
international roaming traffic. The
Commission also declines to adopt rules
concerning differential treatment of
non-conversational traffic in this
document. The Commission continues
to consider the record on this issue. In
the Fifth Caller ID Authentication
FNPRM, the Commission sought
comment on stakeholders’ assertions
that international cellular roaming
traffic involving NANP numbers (i.e.,

traffic originated abroad from U.S.
mobile subscribers carrying U.S. NANP
numbers and terminated in the U.S.) is
unlikely to carry illegal robocalls and
therefore should be treated with a
“lighter”” regulatory touch. As part of
that inquiry, the Commission also asked
whether any separate regulatory regime
for such traffic could be “gamed” by
illegal robocallers by disguising their
traffic as cellular roaming traffic.

74. Given the limited record on this
issue, particularly with respect to
whether and how providers could
readily identify or segregate such traffic
for differential treatment, the
Commission directs the Wireline
Competition Bureau to refer the issue to
the North American Numbering Council
for further investigation.

F. Summary of Cost Benefit Analysis

75. The Commission finds that the
benefits of the rules it adopts in this
document will greatly outweigh the
costs imposed on providers. As it
explained in the First Caller ID
Authentication Report and Order, 85 FR
22029 (Apr. 21, 2020), the Commission
concluded that its STIR/SHAKEN rules
are likely to result in, at a minimum,
$13.5 billion in annual benefits. In the
Fifth Caller ID Authentication FNPRM,
the Commission sought comment on its
belief that its proposed rules and actions
would achieve a large share of the
annual $13.5 billion benefit and that the
benefits will far exceed the costs
imposed on providers. After reviewing
the record in this proceeding, the
Commission confirms this conclusion.

76. Limiting the ability of illegal
robocallers to evade existing rules will
preserve and extend the benefits of
STIR/SHAKEN. The new enforcement
tools the Commission adopts, as well as
expanded call authentication and
robocall mitigation obligations, will
increase the effectiveness of its
authentication regime, thereby allowing
more illegal robocalls to be readily
identified and stopped. As the
Commission found previously, it again
concludes that an overall reduction in
illegal robocalls from new rules will
lower network costs by eliminating both
unwanted traffic congestion and the
labor costs of handling numerous
customer complaints. This reduction in
robocalls will also help restore
confidence in the U.S. telephone
network and facilitate reliable access to
emergency and healthcare services.

77. In this document the Commission
adopts a targeted obligation applicable
to the first intermediate provider in the
call path. By limiting the authentication
obligation to the intermediate provider
at the beginning of the call chain, the
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Commission maximizes the benefits of
the requirement while minimizing its
costs. Indeed, intermediate providers
can avoid any authentication burden if
they require their upstream providers to
only send them authenticated traffic.
78. The Commission acknowledges
that the revised and expanded
mitigation and Robocall Mitigation
Database filing obligations it adopts in
this document will impose limited
short-term implementation costs.
Nevertheless, the Commission
concludes that the benefits of bringing
all providers within the mitigation and
Robocall Mitigation Database regime
will produce significant benefits to the
Commission and the public by
increasing transparency and
accountability, and by facilitating the
enforcement of the Commission’s rules.

G. Legal Authority

79. Consistent with its proposals, the
Commission adopts the foregoing
obligations pursuant to the legal
authority it relied on in prior caller ID
authentication and call blocking orders.

80. Caller ID Authentication. The
Commission concludes that the same
authority through which it imposed
caller ID authentication obligations on
gateway providers—a subset of
intermediate providers—applies equally
to its rules that impose caller ID
authentication obligations on non-
gateway intermediate providers.
Specifically, the Commission finds
authority to impose caller ID
authentication obligations on the first
intermediate providers in the call chain
under section 251(e) of the Act and the
Truth in Caller ID Act. In the Second
Caller ID Authentication Report and
Order, the Commission found it had the
authority to impose caller ID
authentication obligations on
intermediate providers under these
provisions. It reasoned that calls that
transit the networks of intermediate
providers with illegally spoofed caller
ID are exploiting numbering resources
and so found authority under section
251(e). The Commission found
additional, independent authority under
the Truth in Caller ID Act on the basis
that such rules were necessary to
prevent unlawful acts and to protect
voice service subscribers from scammers
and bad actors, stressing that
intermediate providers play an integral
role in the success of STIR/SHAKEN
across the voice network. The
Commission relied on this reasoning in
adopting authentication obligations on
gateway providers and it therefore relies
on this same legal authority to impose
an authentication obligation on the first
intermediate providers in the call chain.

81. Robocall Mitigation. The
Commission adopts its robocall
mitigation provisions for non-gateway
intermediate providers and voice
service providers, including those
without the facilities necessary to
implement STIR/SHAKEN, pursuant to
sections 201(b), 202(a), and 251(e) of the
Communications Act; the Truth in
Caller ID Act; and the Commission’s
ancillary authority, consistent with the
authority the Commission invoked to
adopt analogous rules in the Fifth Caller
ID Authentication Report and Order and
Second Caller ID Authentication Report
and Order. The Commission sought
comment on whether it should impose
a mitigation duty on voice providers
without the facilities necessary to
implement STIR/SHAKEN on the basis
of an ongoing extension from the
TRACED Act. The Commission
concludes that because such providers
were not granted an initial extension as
a class under the TRACED Act, the
clearest basis of authority for imposing
a mitigation obligation is found in
sections 201(b), 202(a), and 251(e) of the
Communications Act; the Truth in
Caller ID Act; and the Commission’s
ancillary authority. The Commission
concludes that section 251(e) of the Act
and the Truth in Caller ID Act authorize
it to prohibit domestic intermediate
providers and voice service providers
from accepting traffic from non-gateway
intermediate providers that have not
filed in the Robocall Mitigation
Database. In the Second Caller ID
Authentication Report and Order, the
Commission concluded that section
251(e) gives it authority to prohibit
intermediate providers and voice
service providers from accepting traffic
from both domestic and foreign voice
service providers that do not appear in
the Robocall Mitigation Database, noting
that its exclusive jurisdiction over
numbering policy provides authority to
take action to prevent the fraudulent
abuse of NANP resources. The
Commission observed that illegally
spoofed calls exploit numbering
resources whenever they transit any
portion of the voice network—including
the networks of intermediate providers
and that preventing such calls from
entering an intermediate provider’s or
terminating voice service provider’s
network is designed to protect
consumers from illegally spoofed calls.
The Commission found that the Truth in
Caller ID Act provided additional
authority for its actions to protect voice
service subscribers from illegally
spoofed calls.

82. The Commission concluded that it
had the authority to adopt these

requirements pursuant to sections
201(b), 202(a), and 251(e) of the Act, as
well as the Truth in Caller ID Act, and
its ancillary authority. Sections 201(b)
and 202(a) provide the Commission
with broad authority to adopt rules
governing just and reasonable practices
of common carriers. Accordingly, the
Commission found that the new
blocking rules were clearly within the
scope of its sections 201(b) and 202(a)
authority and that it is essential that the
rules apply to all voice service
providers, applying its ancillary
authority in section 4(i). The
Commission also found that section
251(e) and the Truth in Caller ID Act
provided the basis to prescribe rules to
prevent the unlawful spoofing of caller
ID and abuse of NANP resources by all
voice service providers, a category that
includes VoIP providers and, in the
context of its call blocking orders,
intermediate providers. The
Commission concludes that the same
authority provides a basis to adopt the
mitigation obligations it adopts in this
document to the extent that providers
are acting as common carriers.

83. While the Commission concludes
that its direct sources of authority
provide an ample basis to adopt its
proposed rules on all providers, its
ancillary authority in section 4(i)
provides an independent basis to do so
with respect to providers that have not
been classified as common carriers. The
Commission may exercise ancillary
jurisdiction when two conditions are
satisfied: (1) the Commission’s general
jurisdictional grant under Title I of the
Communications Act covers the
regulated subject; and (2) the regulations
are reasonably ancillary to the
Commission’s effective performance of
its statutorily mandated responsibilities.
The Commission concludes that the
regulations adopted in this document
satisfy the first prong because providers
that interconnect with the public
switched telephone network and
exchange IP traffic clearly offer
“communication by wire and radio.”

84. With regard to the second prong,
requiring providers to comply with its
proposed rules is reasonably ancillary to
the Commission’s effective performance
of its statutory responsibilities under
sections 201(b), 202(a), and 251(e) of the
Communications Act and the Truth in
Caller ID Act as described above. With
respect to sections 201(b) and 202(a),
absent application of its proposed rules
to providers that are not classified as
common carriers, originators of
robocalls could circumvent the
Commission’s proposed scheme by
sending calls only via providers that
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have not yet been classified as common
carriers.

85. Enforcement. The Commission
adopts its additional enforcement rules
above pursuant to sections 501, 502, and
503 of the Act. These provisions allow
the Commission to take enforcement
action against common carriers as well
as providers not classified as common
carriers following a citation. The
Commission relies on this same
authority to revise § 1.80 of its rules by
adding new maximum and base
forfeiture amounts.

IL. Final Regulatory Flexibility Analysis

86. As required by the Regulatory
Flexibility Act of 1980 (RFA), as
amended, an Initial Regulatory
Flexibility Analysis (IRFA) was
incorporated into the FNPRM adopted
in May 2022 (Fifth Caller ID
Authentication FNPRM). The
Commission sought written public
comment on the proposals in the Fifth
Caller ID Authentication FNPRM,
including comment on the IRFA. The
comments received are discussed below.
This Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.

A. Need for, and Objectives of, the
Order

87. This document takes important
steps in the fight against illegal
robocalls by strengthening caller ID
authentication obligations, expanding
robocall mitigation rules, and granting
an indefinite extension for small voice
service providers that are also satellite
providers originating calls using NANP
numbers on the basis of undue
hardship. The decisions the
Commission makes here protect
consumers from unwanted and illegal
calls while balancing the legitimate
interests of callers placing lawful calls.

88. First, this document requires any
non-gateway intermediate provider that
receives an unauthenticated SIP call
directly from an originating provider to
authenticate the call. Second, it requires
non-gateway intermediate providers
subject to the authentication obligation
to comply with, at a minimum, the
version of the standards in effect on
December 31, 2023, along with any
errata. Third, it requires all providers—
including intermediate providers and
voice service providers without the
facilities necessary to implement STIR/
SHAKEN—to: (1) take ‘“‘reasonable
steps” to mitigate illegal robocall traffic;
(2) submit a certification to the Robocall
Mitigation Database regarding their
STIR/SHAKEN implementation status
along with other identifying
information; and (3) submit a robocall
mitigation plan to the Robocall

Mitigation Database. Fourth, it requires
all providers to commit to fully respond
to traceback requests from the
Commission, law enforcement, and the
industry traceback consortium, and to
cooperate with such entities in
investigating and stopping illegal
robocallers that use its services to
originate, carry, or process illegal
robocalls. Fifth, it requires downstream
providers to block traffic received
directly from non-gateway intermediate
providers that have not submitted a
certification in the Robocall Mitigation
Database or have been removed through
enforcement actions. Finally, this
document grants an ongoing STIR/
SHAKEN implementation extension on
the basis of undue hardship for satellite
providers that are small service
providers using NANP numbers to
originate calls.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

89. There were no comments raised
that specifically addressed the proposed
rules and policies presented in the Fifth
Caller ID Authentication FNPRM IRFA.
Nonetheless, the Commission
considered the potential impact of the
rules proposed in the IRFA on small
entities and took steps where
appropriate and feasible to reduce the
compliance burden for small entities in
order to reduce the economic impact of
the rules enacted herein on such
entities.

C. Response to Comments by the Chief
Counsel for Advocacy of the Small
Business Administration

90. Pursuant to the Small Business
Jobs Act of 2010, which amended the
RFA, the Commission is required to
respond to any comments filed by the
Chief Counsel for Advocacy of the Small
Business Administration (SBA), and to
provide a detailed statement of any
change made to the proposed rules as a
result of those comments. The Chief
Counsel did not file any comments in
response to the proposed rules in this
proceeding.

D. Description and Estimate of the
Number of Small Entities to Which
Rules Will Apply

91. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted herein. The RFA
generally defines the term “small
entity” as having the same meaning as
the terms ““small business,” “small
organization,” and ‘“mall governmental
jurisdiction.” In addition, the term

“small business” has the same meaning
as the term ““small-business concern”
under the Small Business Act. Pursuant
to 5 U.S.C. 601(3), the statutory
definition of a small business applies
unless an agency, after consultation
with the Office of Advocacy of the SBA
and after opportunity for public
comment, establishes one or more
definitions of such term which are
appropriate to the activities of the
agency and publishes such definition(s)
in the Federal Register. A “small-
business concern’ is one which: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

92. Small Businesses, Small
Organizations, Small Governmental
Jurisdictions. The Commission’s actions,
over time, may affect small entities that
are not easily categorized at present.
The Commission therefore describes, at
the outset, three broad groups of small
entities that could be directly affected
herein. First, while there are industry
specific size standards for small
businesses that are used in the
regulatory flexibility analysis, according
to data from the SBA Office of
Advocacy, in general a small business is
an independent business having fewer
than 500 employees. These types of
small businesses represent 99.9% of all
businesses in the United States, which
translates to 32.5 million businesses.

93. Next, the type of small entity
described as a “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” The Internal Revenue Service
(IRS) uses a revenue benchmark of
$50,000 or less to delineate its annual
electronic filing requirements for small
exempt organizations. The IRS
benchmark is similar to the population
of less than 50,000 benchmark in 5
U.S.C. 601(5) that is used to define a
small governmental jurisdiction.
Therefore, the IRS benchmark has been
used to estimate the number small
organizations in this small entity
description. Nationwide, for tax year
2020, there were approximately 447,689
small exempt organizations in the U.S.
reporting revenues of $50,000 or less
according to the registration and tax
data for exempt organizations available
from the IRS. The IRS Exempt
Organization Business Master File (E.O.
BMF) Extract provides information on
all registered tax-exempt/non-profit
organizations. The data utilized for
purposes of this description was
extracted from the IRS E.O. BMF data
for businesses for the tax year 2020 with
revenue less than or equal to $50,000,
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for Region 1—Northeast Area (58,577),
Region 2—Mid-Atlantic and Great Lakes
Areas (175,272), and Region 3—Gulf
Coast and Pacific Coast Areas (213,840)
that includes the continental U.S.,
Alaska, and Hawaii. This data does not
include information for Puerto Rico.

94. Finally, the small entity described
as a “small governmental jurisdiction”
is defined generally as “‘governments of
cities, counties, towns, townships,
villages, school districts, or special
districts, with a population of less than
fifty thousand.” U.S. Census Bureau
data from the 2017 Census of
Governments indicate there were 90,075
local governmental jurisdictions
consisting of general purpose
governments and special purpose
governments in the United States. The
Census of Governments survey is
conducted every five (5) years
compiling data for years ending with
“2” and “7”. Local governmental
jurisdictions are made up of general
purpose governments (county,
municipal, and town or township) and
special purpose governments (special
districts and independent school
districts). Of this number there were
36,931 general purpose governments
(county, municipal and town or
township) with populations of less than
50,000 and 12,040 special purpose
governments—independent school
districts with enrollment populations of
less than 50,000. There were 2,105
county governments with populations
less than 50,000. This category does not
include subcounty (municipal and
township) governments. There were
18,729 municipal and 16,097 town and
township governments with populations
less than 50,000. There were 12,040
independent school districts with
enrollment populations less than
50,000. While the special purpose
governments category also includes
local special district governments, the
2017 Census of Governments data does
not provide data aggregated based on
population size for the special purpose
governments category. Therefore, only
data from independent school districts
is included in the special purpose
governments category. Accordingly,
based on the 2017 U.S. Census of
Governments data, the Commission
estimates that at least 48,971 entities fall
into the category of “small
governmental jurisdictions.” This total
is derived from the sum of the number
of general purpose governments
(county, municipal. and town or
township) with populations of less than
50,000 (36,931) and the number of
special purpose governments—
independent school districts with

enrollment populations of less than
50,000 (12,040), from the 2017 Census
of Governments—Organizations tbls. 5,
6 & 10.

95. Wired Telecommunications
Carriers. The U.S. Census Bureau
defines this industry as establishments
primarily engaged in operating and/or
providing access to transmission
facilities and infrastructure that they
own and/or lease for the transmission of
voice, data, text, sound, and video using
wired communications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies. Establishments in this
industry use the wired
telecommunications network facilities
that they operate to provide a variety of
services, such as wired telephony
services, including VoIP services, wired
(cable) audio and video programming
distribution, and wired broadband
internet services. By exception,
establishments providing satellite
television distribution services using
facilities and infrastructure that they
operate are included in this industry.
Wired Telecommunications Carriers are
also referred to as wireline carriers or
fixed local service providers. Fixed
Local Service Providers include the
following types of providers: Incumbent
Local Exchange Carriers (ILECs),
Competitive Access Providers (CAPs)
and Competitive Local Exchange
Carriers (CLECs), Cable/Coax CLECs,
Interconnected VOIP Providers, Non-
Interconnected VOIP Providers, Shared-
Tenant Service Providers, Audio Bridge
Service Providers, and Other Local
Service Providers. Local Resellers fall
into another U.S. Census Bureau
industry group and therefore data for
these providers is not included in this
industry.

96. The SBA small business size
standard for Wired Telecommunications
Carriers classifies firms having 1,500 or
fewer employees as small. U.S. Census
Bureau data for 2017 show that there
were 3,054 firms that operated in this
industry for the entire year. Of this
number, 2,964 firms operated with
fewer than 250 employees. The
available U.S. Census Bureau data does
not provide a more precise estimate of
the number of firms that meet the SBA
size standard. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 5,183
providers that reported they were
engaged in the provision of fixed local
services. Of these providers, the
Commission estimates that 4,737
providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard,

most of these providers can be
considered small entities.

97. Local Exchange Carriers (LECs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
local exchange services. Providers of
these services include both incumbent
and competitive local exchange service
providers. Wired Telecommunications
Carriers is the closest industry with an
SBA small business size standard.
Wired Telecommunications Carriers are
also referred to as wireline carriers or
fixed local service providers. Fixed
Local Exchange Service Providers
include the following types of
providers: Incumbent Local Exchange
Carriers (ILECs), Competitive Access
Providers (CAPs) and Competitive Local
Exchange Carriers (CLECs), Cable/Coax
CLEGs, Interconnected VOIP Providers,
Non-Interconnected VOIP Providers,
Shared-Tenant Service Providers, Audio
Bridge Service Providers, Local
Resellers, and Other Local Service
Providers. The SBA small business size
standard for Wired Telecommunications
Carriers classifies firms having 1,500 or
fewer employees as small. U.S. Census
Bureau data for 2017 show that there
were 3,054 firms that operated in this
industry for the entire year. Of this
number, 2,964 firms operated with
fewer than 250 employees. The
available U.S. Census Bureau data does
not provide a more precise estimate of
the number of firms that meet the SBA
size standard. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 5,183
providers that reported they were fixed
local exchange service providers. Of
these providers, the Commission
estimates that 4,737 providers have
1,500 or fewer employees.
Consequently, using the SBA’s small
business size standard, most of these
providers can be considered small
entities.

98. Incumbent Local Exchange
Carriers (Incumbent LECs). Neither the
Commission nor the SBA have
developed a small business size
standard specifically for incumbent
local exchange carriers. Wired
Telecommunications Carriers is the
closest industry with an SBA small
business size standard. The SBA small
business size standard for Wired
Telecommunications Carriers classifies
firms having 1,500 or fewer employees
as small. U.S. Census Bureau data for
2017 show that there were 3,054 firms
in this industry that operated for the
entire year. Of this number, 2,964 firms
operated with fewer than 250
employees. The available U.S. Census
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Bureau data does not provide a more
precise estimate of the number of firms
that meet the SBA size standard.
Additionally, based on Commission
data in the 2021 Universal Service
Monitoring Report, as of December 31,
2020, there were 1,227 providers that
reported they were incumbent local
exchange service providers. Of these
providers, the Commission estimates
that 929 providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard, the
Commission estimates that the majority
of incumbent local exchange carriers
can be considered small entities.

99. Competitive Local Exchange
Carriers (LECs). Neither the Commission
nor the SBA has developed a size
standard for small businesses
specifically applicable to local exchange
services. Providers of these services
include several types of competitive
local exchange service providers.
Competitive Local Exchange Service
Providers include the following types of
providers: Competitive Access Providers
(CAPs) and Competitive Local Exchange
Carriers (CLECs), Cable/Coax CLECs,
Interconnected VOIP Providers, Non-
Interconnected VOIP Providers, Shared-
Tenant Service Providers, Audio Bridge
Service Providers, Local Resellers, and
Other Local Service Providers. Wired
Telecommunications Carriers is the
closest industry with a SBA small
business size standard. The SBA small
business size standard for Wired
Telecommunications Carriers classifies
firms having 1,500 or fewer employees
as small. U.S. Census Bureau data for
2017 show that there were 3,054 firms
that operated in this industry for the
entire year. Of this number, 2,964 firms
operated with fewer than 250
employees. The available U.S. Census
Bureau data does not provide a more
precise estimate of the number of firms
that meet the SBA size standard.
Additionally, based on Commission
data in the 2021 Universal Service
Monitoring Report, as of December 31,
2020, there were 3,956 providers that
reported they were competitive local
exchange service providers. Of these
providers, the Commission estimates
that 3,808 providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard,
most of these providers can be
considered small entities.

100. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
have developed a small business size
standard specifically for Interexchange
Carriers. Wired Telecommunications
Carriers is the closest industry with a
SBA small business size standard. The
SBA small business size standard for

Wired Telecommunications Carriers
classifies firms having 1,500 or fewer
employees as small. U.S. Census Bureau
data for 2017 show that there were 3,054
firms that operated in this industry for
the entire year. Of this number, 2,964
firms operated with fewer than 250
employees. The available U.S. Census
Bureau data does not provide a more
precise estimate of the number of firms
that meet the SBA size standard.
Additionally, based on Commission
data in the 2021 Universal Service
Monitoring Report, as of December 31,
2020, there were 151 providers that
reported they were engaged in the
provision of interexchange services. Of
these providers, the Commission
estimates that 131 providers have 1,500
or fewer employees. Consequently,
using the SBA’s small business size
standard, the Commission estimates that
the majority of providers in this
industry can be considered small
entities.

101. Cable System Operators
(Telecom Act Standard). The
Communications Act of 1934, as
amended, contains a size standard for a
“small cable operator,” which is a cable
operator that, directly or through an
affiliate, serves in the aggregate fewer
than one percent of all subscribers in
the United States and is not affiliated
with any entity or entities whose gross
annual revenues in the aggregate exceed
$250,000,000. For purposes of the
Telecom Act Standard, the Commission
determined that a cable system operator
that serves fewer than 677,000
subscribers, either directly or through
affiliates, will meet the definition of a
small cable operator based on the cable
subscriber count established in a 2001
Public Notice. Based on industry data,
only six cable system operators have
more than 677, 000 subscribers.
Accordingly, the Commission estimates
that the majority of cable system
operators are small under this size
standard. The Commission notes
however, that it neither requests nor
collects information on whether cable
system operators are affiliated with
entities whose gross annual revenues
exceed $250 million. The Commission
does receive such information on a case-
by-case basis if a cable operator appeals
a local franchise authority’s finding that
the operator does not qualify as a small
cable operator pursuant to § 76.901(e) of
the Commission’s rules. Therefore, the
Commission is unable at this time to
estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

102. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a definition for small businesses
specifically applicable to Other Toll
Carriers. This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. Wired
Telecommunications Carriers is the
closest industry with a SBA small
business size standard. The SBA small
business size standard for Wired
Telecommunications Carriers classifies
firms having 1,500 or fewer employees
as small. U.S. Census Bureau data for
2017 show that there were 3,054 firms
in this industry that operated for the
entire year. Of this number, 2,964 firms
operated with fewer than 250
employees. The available U.S. Census
Bureau data does not provide a more
precise estimate of the number of firms
that meet the SBA size standard.
Additionally, based on Commission
data in the 2021 Universal Service
Monitoring Report, as of December 31,
2020, there were 115 providers that
reported they were engaged in the
provision of other toll services. Of these
providers, the Commission estimates
that 113 providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard,
most of these providers can be
considered small entities.

103. Wireless Telecommunications
Carriers (except Satellite). This industry
comprises establishments engaged in
operating and maintaining switching
and transmission facilities to provide
communications via the airwaves.
Establishments in this industry have
spectrum licenses and provide services
using that spectrum, such as cellular
services, paging services, wireless
internet access, and wireless video
services. The SBA size standard for this
industry classifies a business as small if
it has 1,500 or fewer employees. U.S.
Census Bureau data for 2017 show that
there were 2,893 firms in this industry
that operated for the entire year. Of that
number, 2,837 firms employed fewer
than 250 employees. The available U.S.
Census Bureau data does not provide a
more precise estimate of the number of
firms that meet the SBA size standard.
Additionally, based on Commission
data in the 2021 Universal Service
Monitoring Report, as of December 31,
2020, there were 797 providers that
reported they were engaged in the
provision of wireless services. Of these
providers, the Commission estimates
that 715 providers have 1,500 or fewer
employees. Consequently, using the
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SBA’s small business size standard,
most of these providers can be
considered small entities.

104. Satellite Telecommunications.
This industry comprises firms primarily
engaged in providing
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications. Satellite
telecommunications service providers
include satellite and earth station
operators. The SBA small business size
standard for this industry classifies a
business with $35 million or less in
annual receipts as small. U.S. Census
Bureau data for 2017 show that 275
firms in this industry operated for the
entire year. Of this number, 242 firms
had revenue of less than $25 million.
The available U.S. Census Bureau data
does not provide a more precise
estimate of the number of firms that
meet the SBA size standard. The
Commission also notes that according to
the U.S. Census Bureau glossary, the
terms receipts and revenues are used
interchangeably. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 71
providers that reported they were
engaged in the provision of satellite
telecommunications services. Of these
providers, the Commission estimates
that approximately 48 providers have
1,500 or fewer employees.
Consequently, using the SBA’s small
business size standard, a little more
than of these providers can be
considered small entities.

105. Local Resellers. Neither the
Commission nor the SBA have
developed a small business size
standard specifically for Local Resellers.
Telecommunications Resellers is the
closest industry with a SBA small
business size standard. The
Telecommunications Resellers industry
comprises establishments engaged in
purchasing access and network capacity
from owners and operators of
telecommunications networks and
reselling wired and wireless
telecommunications services (except
satellite) to businesses and households.
Establishments in this industry resell
telecommunications; they do not
operate transmission facilities and
infrastructure. Mobile virtual network
operators (MVNOs) are included in this
industry. The SBA small business size
standard for Telecommunications
Resellers classifies a business as small if
it has 1,500 or fewer employees. U.S.
Census Bureau data for 2017 show that

1,386 firms in this industry provided
resale services for the entire year. Of
that number, 1,375 firms operated with
fewer than 250 employees. The
available U.S. Census Bureau data does
not provide a more precise estimate of
the number of firms that meet the SBA
size standard. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 293
providers that reported they were
engaged in the provision of local resale
services. Of these providers, the
Commission estimates that 289
providers have 1,500 or fewer
employees. Consequently, using the
SBA'’s small business size standard,
most of these providers can be
considered small entities.

106. Toll Resellers. Neither the
Commission nor the SBA have
developed a small business size
standard specifically for Toll Resellers.
Telecommunications Resellers is the
closest industry with an SBA small
business size standard. The
Telecommunications Resellers industry
comprises establishments engaged in
purchasing access and network capacity
from owners and operators of
telecommunications networks and
reselling wired and wireless
telecommunications services (except
satellite) to businesses and households.
Establishments in this industry resell
telecommunications; they do not
operate transmission facilities and
infrastructure. Mobile virtual network
operators (MVNOs) are included in this
industry. The SBA small business size
standard for Telecommunications
Resellers classifies a business as small if
it has 1,500 or fewer employees. U.S.
Census Bureau data for 2017 show that
1,386 firms in this industry provided
resale services for the entire year. Of
that number, 1,375 firms operated with
fewer than 250 employees. The
available U.S. Census Bureau data does
not provide a more precise estimate of
the number of firms that meet the SBA
size standard. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 518
providers that reported they were
engaged in the provision of toll services.
Of these providers, the Commission
estimates that 495 providers have 1,500
or fewer employees. Consequently,
using the SBA’s small business size
standard, most of these providers can be
considered small entities.

107. Prepaid Calling Card Providers.
Neither the Commission nor the SBA
has developed a small business size
standard specifically for prepaid calling
card providers. Telecommunications

Resellers is the closest industry with a
SBA small business size standard. The
Telecommunications Resellers industry
comprises establishments engaged in
purchasing access and network capacity
from owners and operators of
telecommunications networks and
reselling wired and wireless
telecommunications services (except
satellite) to businesses and households.
Establishments in this industry resell
telecommunications; they do not
operate transmission facilities and
infrastructure. Mobile virtual network
operators (MVNOs) are included in this
industry. The SBA small business size
standard for Telecommunications
Resellers classifies a business as small if
it has 1,500 or fewer employees. U.S.
Census Bureau data for 2017 show that
1,386 firms in this industry provided
resale services for the entire year. Of
that number, 1,375 firms operated with
fewer than 250 employees. The
available U.S. Census Bureau data does
not provide a more precise estimate of
the number of firms that meet the SBA
size standard. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 58
providers that reported they were
engaged in the provision of payphone
services. Of these providers, the
Commission estimates that 57 providers
have 1,500 or fewer employees.
Consequently, using the SBA’s small
business size standard, most of these
providers can be considered small
entities.

108. All Other Telecommunications.
This industry is comprised of
establishments primarily engaged in
providing specialized
telecommunications services, such as
satellite tracking, communications
telemetry, and radar station operation.
This industry also includes
establishments primarily engaged in
providing satellite terminal stations and
associated facilities connected with one
or more terrestrial systems and capable
of transmitting telecommunications to,
and receiving telecommunications from,
satellite systems. Providers of internet
services (e.g., dial-up internet Service
Providers) or VoIP services, via client-
supplied telecommunications
connections are also included in this
industry. The SBA small business size
standard for this industry classifies
firms with annual receipts of $35
million or less as small. U.S. Census
Bureau data for 2017 show that there
were 1,079 firms in this industry that
operated for the entire year. Of those
firms, 1,039 had revenue of less than
$25 million. The available U.S. Census
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Bureau data does not provide a more
precise estimate of the number of firms
that meet the SBA size standard. The
Commission also notes that according to
the U.S. Census Bureau glossary, the
terms receipts and revenues are used
interchangeably. Based on this data, the
Commission estimates that the majority
of “All Other Telecommunications”
firms can be considered small.

E. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

109. This document requires
providers to meet certain obligations.
These changes affect small and large
companies equally and apply equally to
all the classes of regulated entities
identified above. Specifically, this
document adopts a limited intermediate
provider authentication requirement. It
requires a non-gateway intermediate
provider that receives an
unauthenticated SIP call directly from
an originating provider to authenticate
the call. The requirement will arise in
limited circumstances—where the
originating provider failed to comply
with their own authentication
obligation, or where the call is sent
directly to an intermediate provider
from the limited subset of originating
providers that lack an authentication
obligation. Indeed, if the first
intermediate provider in the call path
implements contractual provisions with
its upstream originating providers
stating that it will only accept
authenticated traffic, it will completely
avoid the need to authenticate calls.
Non-gateway intermediate providers
that are subject to the authentication
obligation have the flexibility to assign
the level of attestation appropriate to the
call based on the current version of the
standards and the call information
available. A non-gateway intermediate
provider using non-IP network
technology in its network has the
flexibility to either upgrade its network
to allow for the initiation, maintenance,
and termination of SIP calls and fully
implement the STIR/SHAKEN
framework, or provide the Commission,
upon request, with documented proof
that it is participating, either on its own
or through a representative, as a member
of a working group, industry standards
group, or consortium that is working to
develop a non-IP solution, or actively
testing such a solution. Under this rule,
a non-gateway intermediate provider
satisfies its obligation if it participates
through a third-party representative,
such as a trade association of which it
is a member or vendor.

110. This document also requires all
providers to take ‘‘reasonable steps” to

mitigate illegal robocalls. The new
classes of providers subject to the
“reasonable steps” standard are not
required to implement specific
measures to meet that standard, but
providers’ programs must include
detailed practices that can reasonably be
expected to significantly reduce the
carrying, processing, or origination of
illegal robocalls. In addition, all
providers must implement a robocall
mitigation program and comply with the
practices that its program requires. The
providers must also commit to respond
fully to all traceback requests from the
Commission, law enforcement, and the
industry traceback consortium, and to
cooperate with such entities in
investigating and stopping illegal
robocalls.

111. All providers must submit a
certification and robocall mitigation
plan to the Robocall Mitigation Database
regardless of whether they are required
to implement STIR/SHAKEN, including
providers without the facilities
necessary to implement STIR/SHAKEN.
The robocall mitigation plan must
describe the specific ‘‘reasonable steps”
that the provider has taken to avoid, as
applicable, the origination, carrying, or
processing of illegal robocall traffic.
This document also requires providers
to “describe with particularity’’ certain
mitigation techniques in their robocall
mitigation plans. Specifically, (1) voice
service providers must describe how
they are complying with their existing
obligation to take affirmative effective
measures to prevent new and renewing
customers from originating illegal calls;
(2) non-gateway intermediate providers
and voice service providers must
describe any ‘“‘know-your-upstream
provider” procedures; and (3) all
providers must describe any call
analytics systems used to identify and
block illegal traffic. To comply with the
new requirements to describe their
“new and renewing customer”” and
“know-your-upstream provider”
procedures, providers must describe any
contractual provisions with end-users or
upstream providers designed to mitigate
illegal robocalls.

112. All providers with new filing
obligations must submit a certification
to the Robocall Mitigation Database that
includes the following baseline
information:

(1) whether the provider has fully,
partially, or not implemented the STIR/
SHAKEN authentication framework in
the IP portions of its network;

(2) the provider’s business name(s)
and primary address;

(3) other business name(s) in use by
the provider;

(4) all business names previously
used by the provider;

(5) whether the provider is a foreign
service provider;

(6) the name, title, department,
business address, telephone number,
and email address of one person within
the company responsible for addressing
robocall mitigation-related issues.

113. Certifications and robocall
mitigations plans must be submitted in
English or with certified English
translation, and providers with new
filing obligations must update any
submitted information within 10
business days.

114. This document also adopts rules
requiring providers to submit additional
information in their Robocall Mitigation
certifications. Specifically, (1) all
providers must submit additional
information regarding their role(s) in the
call chain; (2) all providers asserting
they do not have an obligation to
implement STIR/SHAKEN must include
more detail regarding the basis of that
assertion; (3) all providers must certify
that they have not been prohibited from
filing in the Robocall Mitigation
Database pursuant to a law enforcement
action; (4) all providers must state
whether they have been subject to a
formal Commission, law enforcement,
or regulatory agency action or
investigation with accompanying
findings of actual or suspected
wrongdoing due to unlawful robocalling
or spoofing and provide information
concerning any such actions or
investigations; and (5) all filers must
submit their OCN if they have one.
Submissions may be made
confidentially, consistent with the
Commission’s existing confidentiality
rules.

115. This document requires
downstream providers to block traffic
received from a non-gateway
intermediate provider that is not listed
in the Robocall Mitigation Database,
either because the provider did not file
or their certification was removed as
part of an enforcement action. After
receiving notice from the Commission
that a provider has been removed from
the Robocall Mitigation Database,
downstream providers must block all
traffic from the identified provider
within two business days.

F. Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

116. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
approach, which may include the
following four alternatives, among
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others: (1) the establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities; (2)
the clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

117. Generally, the decisions the
Commission made in this document
apply to all providers, and do not
impose unique burdens or benefits on
small providers. The Commission took
several steps to minimize the economic
impact of the rules adopted in this
document on small entities.

118. This document imposes a limited
intermediate provider authentication
obligation that requires the first non-
gateway intermediate provider in the
call chain to authenticate
unauthenticated calls received directly
from an originating provider. Limiting
the application of the authentication
obligation to first non-gateway
intermediate providers helps reduce the
burden on intermediate providers,
including small providers, and
minimizes the potential costs associated
with a broader authentication
requirement for all intermediate
providers that were identified in the
record.

119. The Commission also allowed
flexibility where appropriate to ensure
that providers, including small
providers, can determine the best
approach for compliance based on the
needs of their networks. For example,
non-gateway intermediate providers
have the flexibility to assign the level of
attestation appropriate to the call based
on the applicable level of the standards
and the available call information.
Additionally, the new classes of
providers subject to the “reasonable
steps” standard have the flexibility to
determine which measures to use to
mitigate illegal robocall traffic on their
networks. In reaching this approach, the
Commission considered and declined to
adopt a “‘gross negligence’” standard for
evaluating whether a mitigation
program is sufficient. The Commission
also declined to adopt a heightened
mitigation obligation solely for VoIP
providers in order to ensure that the
obligation applies to providers
regardless of the technology used to
transmit calls. Likewise, the
Commission allowed non-gateway
intermediate providers subject to its call
authentication requirements that rely on
non-IP infrastructure the flexibility to
either upgrade their networks to

implement STIR/SHAKEN or participate
as a member of a working group,
industry standards group, or consortium
that is working to develop a non-IP
caller ID authentication solution. This
flexibility will reduce compliance costs
for non-gateway intermediate providers,
including small providers. The
Commission also declined to require
providers to submit information
concerning inquiries from law
enforcement or regulatory agencies or
investigations that do not include
findings of actual or suspected
wrongdoing. And the Commission
declined to require Robocall Mitigation
Database filers to include certain
additional identifying information
discussed in the Fourth Caller ID
Authentication FNPRM beyond their
OCN.

120. This document also grants an
indefinite STIR/SHAKEN
implementation extension to satellite
providers that are small voice service
providers and use NANP numbers to
originate calls.

G. Report to Congress

121. The Commission will send a
copy of the Sixth Report and Order,
including this FRFA, in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act. In addition,
the Commission will send a copy of the
Sixth Report and Order, including this
FRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration. A copy of the Sixth
Report and Order (or summaries
thereof) will also be published in the
Federal Register.

III. Procedural Matters

122. Final Regulatory Flexibility
Analysis. As required by the Regulatory
Flexibility Act of 1980 (RFA), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated into the Fifth Caller ID
Authentication FNPRM. The
Commission sought written public
comment on the possible significant
economic impact on small entities
regarding the proposals addressed in the
Fifth Caller ID Authentication FNPRM,
including comments on the IRFA.
Pursuant to the RFA, a Final Regulatory
Flexibility Analysis (FRFA) is set forth
in Section II, above. The Commission’s
Consumer and Governmental Affairs
Bureau, Reference Information Center,
will send a copy of the Sixth Report and
Order, including the FRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA).

123. Paperwork Reduction Act. This
document may contain new or modified
information collection requirements

subject to the PRA, Public Law 104-13.
Specifically, the rules adopted in 47
CFR 64.6303(c) and 64.6305(d), (e), and
(f) may require new or modified
information collections. All such new or
modified information collection
requirements will be submitted to OMB
for review under section 3507(d) of the
PRA. OMB, the general public, and
other Federal agencies will be invited to
comment on the new or modified
information collection requirements
contained in this proceeding. In
addition, the Commission notes that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, it previously sought
specific comment on how the
Commission might further reduce the
information collection burden for small
business concerns with fewer than 25
employees. In this document, the
Commission describes several steps it
has taken to minimize the information
collection burdens on small entities.

124. Congressional Review Act. The
Commission has determined, and the
Administrator of the Office of
Information and Regulatory Affairs,
OMB, concurs, that this rule is “major”
under the Congressional Review Act, 5
U.S.C. 804(2). The Commission will
send a copy of the Sixth Report and
Order to Congress and the Government
Accountability Office pursuant to 5
U.S.C. 801(a)(1)(A).

IV. Ordering Clauses

125. Accordingly, pursuant to
sections 4(i), 4(j), 201, 202, 214, 217,
227, 227h, 251(e), 303(r), 501, 502, and
503 of the Communications Act of 1934,
as amended, 47 U.S.C. 154(i), 154(j),
201, 202, 214, 217, 227, 227b, 251(e),
303(r), 501, 502, and 503, it is ordered
that the Sixth Report and Order is
adopted.

126. It is further ordered that parts 0,
1, and 64 of the Commission’s rules are
amended as set forth in the Final Rules.

127. It is further ordered that,
pursuant to §§ 1.4(b)(1) and 1.103(a) of
the Commission’s rules, 47 CFR
1.4(b)(1), 1.103(a), the Sixth Report and
Order, including the rule revisions and
redesignations described in the Final
Rules, shall be effective 60 days after
publication in the Federal Register,
except that: (1) the additions of 47 CFR
64.6303(c) and 64.6305(f) and the
revisions to redesignated 47 CFR
64.6305(d) and (e) as described in the
Final Rules will not be effective until
OMB completes any review that the
Wireline Competition Bureau
determines is required under the
Paperwork Reduction Act; and (2) the
revisions to redesignated 47 CFR
64.6305(g) as described in the Final
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Rules will not be effective until an
effective date is announced by the
Wireline Competition Bureau. The
Commission directs the Wireline
Competition Bureau to announce
effective dates for the additions of and
revisions to 47 CFR 64.6303(c) and
64.6305(d) through (g), as redesignated
by the Sixth Report and Order, by
subsequent notification.

128. It is further ordered that the
Office of the Managing Director,
Performance Evaluation and Records
Management, shall send a copy of the
Sixth Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

129. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the Sixth Report and Order, including
the Final Regulatory Flexibility
Analysis, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects
47 CFR Part 0

Authority delegations (Government
agencies), Communications,
Communications common carriers,
Classified information, Freedom of
information, Government publications,
Infants and children, Organization and
functions (Government agencies), Postal
Service, Privacy, Reporting and
recordkeeping requirements, Sunshine
Act, Telecommunications.

47 CFR Part 1

Administrative practice and
procedure, Civil rights, Claims,
Communications, Communications
common carriers, Communications
equipment, Cuba, Drug abuse,
Environmental impact statements, Equal
access to justice, Equal employment
opportunity, Federal buildings and
facilities, Government employees,
Historic preservation, Income taxes,
Indemnity payments, Individuals with
disabilities, internet, Investigations,
Lawyers, Metric system, Penalties,
Radio, Reporting and recordkeeping
requirements, Satellites, Security

measures, Telecommunications,
Telephone, Television, Wages.

47 CFR Part 64

Carrier equipment, Communications
common carriers, Reporting and
recordkeeping requirements,
Telecommunications, Telephone.
Federal Communications Commission.
Marlene Dortch,
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 0, 1,
and 64 as follows:

PART 0—COMMISSION
ORGANIZATION

m 1. The authority citation for part 0
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, and 409, unless otherwise noted.
Subpart A—Organization

m 2. Amend §0.111 by revising
paragraph (a)(28)(i) and (ii) and adding
paragraph (a)(29) to read as follows:

§0.111 Functions of the Bureau.
(a] * % %
(28] )

(i) Whose certification required by
§64.6305 of this chapter is deficient
after giving that provider notice and an
opportunity to cure the deficiency; or

(ii) Who accepts calls directly from a
provider not listed in the Robocall
Mitigation Database in violation of
§64.6305(g) of this chapter.

(29) Take enforcement action,
including revoking an existing section
214 authorization, license, or
instrument for any entity that has
repeatedly violated § 64.6301, § 64.6302,
or § 64.6305 of this chapter. The
Commission or the Enforcement Bureau
under delegated authority will provide
prior notice of its intent to revoke an
existing license or instrument of
authorization and follow applicable
revocation procedures, including
providing the authorization holder with
a written opportunity to demonstrate

why revocation is not warranted.
* * * * *

PART 1—PRACTICE AND
PROCEDURE

m 3. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. chs. 2, 5, 9, 13; 28
U.S.C. 2461 note, unless otherwise noted.

Subpart A—General Rules of Practice
and Procedure

m 4. Amend § 1.80 by:
m a. Redesignating paragraphs (b)(9)
through (11) as paragraphs (b)(10)
through (12);
m b. Adding new paragraph (b)(9);
m c. Revising newly redesignated
paragraph (b)(10);
m d. In newly redesignated paragraph
(b)(12):
m i. Revising table 1;
m ii. Revising the headings for tables 2
and 3;
m iii. Revising the heading and footnote
1 for table 4; and
m iv. Revising note 2 following table 4;
m e. In newly redesignated paragraph
(b)(12)(ii), revising the heading for table
5; and
m f. Revising note 3 following table 5 to
newly redesignated paragraph
(b)(12)(ii).

The addition and revisions read as
follows:

§1.80 Forfeiture proceedings.

* * * * *

(9) Forfeiture penalty for a failure to
block. Any person determined to have
failed to block illegal robocalls pursuant
to §§ 64.6305(g) and 64.1200(n) of this
chapter shall be liable to the United
States for a forfeiture penalty of no more
than $23,727 for each violation, to be
assessed on a per-call basis.

(10) Maximum forfeiture penalty for
any case not previously covered. In any
case not covered in paragraphs (b)(1)
through (9) of this section, the amount
of any forfeiture penalty determined
under this section shall not exceed
$23,727 for each violation or each day
of a continuing violation, except that the
amount assessed for any continuing
violation shall not exceed a total of
$177,951 for any single act or failure to
act described in paragraph (a) of this
section.

(11) N

TABLE 1 TO PARAGRAPH (b)(11)—BASE AMOUNTS FOR SECTION 503 FORFEITURES

; Violation

Forfeitures amount
Misrepresentation/IaCk Of CANUON ...........iiiii ittt s a et eh e e e e e b e e e e b e e s s e bt e as e bt e as et e eae e b e eae e b e eneebeaneennenaean M
Failure to file required DODC required forms, and/or filing materially inaccurate or incomplete DODC information ..........c.cccocceevennennen. $15,000
Construction and/or operation without an instrument of authorization for the service ..........ccccoiiiiiniiiiiiiiiees 10,000
Failure to comply with prescribed lighting and/or MATKING .........cooiiiiiii ettt e e s e san e e naeeaanes 10,000
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TABLE 1 TO PARAGRAPH (b)(11)—BASE AMOUNTS FOR SECTION 503 FORFEITURES—Continued
; Violation
Forfeitures amount

RV A To]E= o T T o o101 o) [Tl £1 L 1= SRS 10,000
Violation of political rules: Reasonable access, lowest unit charge, equal opportunity, and discrimination .. 9,000
Unauthorized substantial transfer of Control .............ccooveiieieiiiciieeeee e 8,000
Violation of children’s television commercialization or programming requirements 8,000
Violations of rules relating to distress and safety frequencies ..........cccccoovvriennnenne 8,000
False distress communications ...........cccccoiiiieeeieiiiiieee e 8,000
EAS equipment not installed or operational ... 8,000
Alien ownership violation ...........ccccoeceeeiienenn. 8,000
Failure to permit inspection ...........ccccceevvvunnes 7,000
Transmission of indecent/obscene materials . 7,000
INEIEIENCE ..o 7,000
Importation or marketing of unauthorized equipment .... 7,000
Exceeding of authorized antenna height .............c......... 5,000
Fraud by wire, radio or television ............ 5,000
Unauthorized discontinuance of service .. 5,000
Use of unauthorized equipment ........... 5,000
Exceeding power limitsS ........ccccoeieeiriieiinieee e 4,000
Failure to Respond to Commission communications ..... 4,000
Violation of sponsorship ID requirements ... 4,000
Unauthorized emissions ............cccccuveeee... 4,000
Using unauthorized frequency .........cccccoceeveeiieinieenieene 4,000
Failure to engage in required frequency coordination ... 4,000
Construction or operation at unauthorized location ...........cccccccvevcivericinennns 4,000
Violation of requirements pertaining to broadcasting of lotteries or contests 4,000
Violation of transmitter control and metering requirements ..........c.cccceceeeeeen. 3,000
Failure to file required forms or information ............cccccceene 3,000
Per call violations of the robocall blocking rules ..........cc.cceveiivinnnieeninnn. 2,500
Failure to make required measurements or conduct required monitoring .. 2,000
Failure to provide station ID ..........oeeeviiiiiiiee e 1,000
Unauthorized pro forma transfer of control . 1,000
L=V [0 = (o R g aF= ULl e= T T =Y o [T =Y Yot (o P 1,000

Table 2 to Paragraph (b)(11)—
Violations Unique to the Service

* * * * *

Table 3 to Paragraph (b)(11)—
Adjustment Criteria for Section 503
Forfeitures

* * * * *

Table 4 to Paragraph (b)(11)—Non-
Section 503 Forfeitures That Are
Affected by the Downward Adjustment
Factors?

* * * * *

1 Unlike section 503 of the Act, which
establishes maximum forfeiture amounts,
other sections of the Act, with two
exceptions, state prescribed amounts of
forfeitures for violations of the relevant
section. These amounts are then subject to
mitigation or remission under section 504 of
the Act. One exception is section 223 of the
Act, which provides a maximum forfeiture
per day. For convenience, the Commission
will treat this amount as if it were a
prescribed base amount, subject to
downward adjustments. The other exception
is section 227(e) of the Act, which provides
maximum forfeitures per violation, and for
continuing violations. The Commission will
apply the factors set forth in section
503(b)(2)(E) of the Act and this table 4 to
determine the amount of the penalty to assess
in any particular situation. The amounts in
this table 4 are adjusted for inflation

pursuant to the Debt Collection Improvement
Act of 1996 (DCIA), 28 U.S.C. 2461. These
non-section 503 forfeitures may be adjusted
downward using the “Downward Adjustment
Criteria” shown for section 503 forfeitures in
table 3 to this paragraph (b)(11).

Note 2 to paragraph (b)(11): Guidelines for
Assessing Forfeitures. The Commission and
its staff may use the guidelines in tables 1
through 4 of this paragraph (b)(11) in
particular cases. The Commission and its
staff retain the discretion to issue a higher or
lower forfeiture than provided in the
guidelines, to issue no forfeiture at all, or to
apply alternative or additional sanctions as
permitted by the statute. The forfeiture
ceilings per violation or per day for a
continuing violation stated in section 503 of
the Communications Act and the
Commission’s rules are described in
paragraph (b)(12) of this section. These
statutory maxima became effective
September 13, 2013. Forfeitures issued under
other sections of the Act are dealt with
separately in table 4 to this paragraph (b)(11).

(12] * *x %
(ii) * * *
Table 5 to Paragraph (b)(12)(ii)

Note 3 to paragraph (b)(12): Pursuant to
Public Law 104-134, the first inflation

adjustment cannot exceed 10 percent of the
statutory maximum amount.

* * * * *

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 5. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 154, 201,
202, 217, 218, 220, 222, 225, 226, 227, 227b,
228, 251(a), 251(e), 254(k), 255, 262, 276,
403(b)(2)(B), (c), 616, 617, 620, 1401-1473,
unless otherwise noted; Pub. L. 115-141, Div.
P, sec. 503, 132 Stat. 348, 1091.

Subpart HH—Caller ID Authentication

m 6. Amend § 64.6300 by redesignating
paragraphs (i) through (n) as paragraphs
(j) through (o) and adding new
paragraph (i) to read as follows:

§64.6300 Definitions.

* * * * *

(i) Non-gateway intermediate
provider. The term ‘‘non-gateway
intermediate provider” means any
entity that is an intermediate provider
as that term is defined by paragraph (g)
of this section that is not a gateway
provider as that term is defined by
paragraph (d) of this section.

* * * * *
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m 7. Amend § 64.6302 by adding
paragraph (d) to read as follows:

§64.6302 Caller ID authentication by
intermediate providers.
* * * * *

(d) Notwithstanding paragraph (b) of
this section, a non-gateway intermediate
provider must, not later than December
31, 2023, authenticate caller
identification information for all calls it
receives directly from an originating
provider and for which the caller
identification information has not been
authenticated and which it will
exchange with another provider as a SIP
call, unless that non-gateway
intermediate provider is subject to an
applicable extension in § 64.6304.

§64.6303 [Amended]

m 8. Amend § 63.6303 by adding
reserved paragraph (c).

m 9. Delayed indefinitely, further amend
§63.6303 by adding paragraph (c) to
read as follows:

§64.6303 Caller ID authentication in non-
IP networks.
* * * * *

(c) Except as provided in § 64.6304,
not later than December 31, 2023, a non-
gateway intermediate provider receiving
a call directly from an originating
provider shall either:

(1) Upgrade its entire network to
allow for the processing and carrying of
SIP calls and fully implement the STIR/
SHAKEN framework as required in
§64.6302(d) throughout its network; or

(2) Maintain and be ready to provide
the Commission on request with
documented proof that it is
participating, either on its own or
through a representative, including
third party representatives, as a member
of a working group, industry standards
group, or consortium that is working to
develop a non-internet Protocol caller
identification authentication solution,
or actively testing such a solution.

m 10. Amend § 64.6304 by:

m a. Removing the word “and” at the

end of paragraph (a)(1)(i);

m b. Revising paragraph (a)(1)(ii);

m c. Adding paragraph (a)(1)(iii); and

m d. Revising paragraphs (b) and (d).
The revisions and addition read as

follows:

§64.6304 Extension of implementation
deadline.

(a) * % %

(1) * * %

(ii) A small voice service provider
notified by the Enforcement Bureau
pursuant to § 0.111(a)(27) of this chapter
that fails to respond in a timely manner,
fails to respond with the information

requested by the Enforcement Bureau,
including credible evidence that the
robocall traffic identified in the
notification is not illegal, fails to
demonstrate that it taken steps to
effectively mitigate the traffic, or if the
Enforcement Bureau determines the
provider violates § 64.1200(n)(2), will
no longer be exempt from the
requirements of § 64.6301 beginning 90
days following the date of the
Enforcement Bureau’s determination,
unless the extension would otherwise
terminate earlier pursuant to paragraph
(a)(1) introductory text or (a)(1)(i), in
which case the earlier deadline applies;
and

(iii) Small voice service providers that
originate calls via satellite using North
American Numbering Plan numbers are
deemed subject to a continuing
extension of §64.6301.

* * * * *

(b) Voice service providers, gateway
providers, and non-gateway
intermediate providers that cannot
obtain an SPC token. Voice service
providers that are incapable of obtaining
an SPC token due to Governance
Authority policy are exempt from the
requirements of § 64.6301 until they are
capable of obtaining an SPC token.
Gateway providers that are incapable of
obtaining an SPC token due to
Governance Authority policy are
exempt from the requirements of
§64.6302(c) regarding call
authentication. Non-gateway
intermediate providers that are
incapable of obtaining an SPC token due
to Governance Authority policy are
exempt from the requirements of
§64.6302(d) regarding call
authentication.

* * * * *

(d) Non-IP networks. Those portions
of a voice service provider, gateway
provider, or non-gateway intermediate
provider’s network that rely on
technology that cannot initiate,
maintain, carry, process, and terminate
SIP calls are deemed subject to a
continuing extension. A voice service
provider subject to the foregoing
extension shall comply with the
requirements of § 64.6303(a) as to the
portion of its network subject to the
extension, a gateway provider subject to
the foregoing extension shall comply
with the requirements of § 64.6303(b) as
to the portion of its network subject to
the extension, and a non-gateway
intermediate provider receiving calls
directly from an originating provider
subject to the foregoing extension shall
comply with the requirements of

§64.6303(c) as to the portion of its
network subject to the extension.
* * * * *

m 11. Amend § 64.6305 by:

m a. Revising paragraph (a)(1);

m b. Redesignating paragraphs (c), (d),

and (e) as paragraphs (d), (e), and (g) and

adding new paragraph (c);

m c. Revising newly redesignated

paragraphs (d)(3) introductory text,

(d)(5) introductory text, (e)(2)

introductory text, (e)(3) introductory

text, and (e)(5);

m d. Adding reserved paragraph (f);

m e. Revising newly redesignated

paragraphs (g)(1) through (3);

m f. Redesignating paragraph (g)(4) as

paragraph (g)(5) and adding new

reserved paragraph (g)(4); and

m g. Revising newly redesignated

paragraph (g)(5) introductory text.
The additions and revisions read as

follows:

§64.6305 Robocall mitigation and
certification.

(a) * % %

(1) Each voice service provider shall
implement an appropriate robocall
mitigation program.

* * * * *

(c) Robocall mitigation program
requirements for non-gateway
intermediate providers. (1) Each non-
gateway intermediate provider shall
implement an appropriate robocall
mitigation program.

(2) Any robocall mitigation program
implemented pursuant to paragraph
(c)(1) of this section shall include
reasonable steps to avoid carrying or
processing illegal robocall traffic and
shall include a commitment to respond
fully and in a timely manner to all
traceback requests from the
Commission, law enforcement, and the
industry traceback consortium, and to
cooperate with such entities in
investigating and stopping any illegal
robocallers that use its service to carry
or process calls.

(d) * * *

(3) All certifications made pursuant to
paragraphs (d)(1) and (2) of this section
shall:

* * * * *

(5) A voice service provider shall
update its filings within 10 business
days of any change to the information it
must provide pursuant to paragraphs
(d)(1) through (4) of this section.

* * * * *

(e) * x %

(2) A gateway provider shall include
the following information in its
certification made pursuant to
paragraph (e)(1) of this section, in
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English or with a certified English
translation:

(3) All certifications made pursuant to
paragraphs (e)(1) and (2) of this section
shall:

* * * * *

(5) A gateway provider shall update
its filings within 10 business days to the
information it must provide pursuant to
paragraphs (e)(1) through (4) of this
section, subject to the conditions set
forth in paragraphs (d)(5)(i) and (ii) of
this section.

* * * * *

(f) [Reserved]

(g) I

(1) Accepting traffic from domestic
voice service providers. Intermediate
providers and voice service providers
shall accept calls directly from a
domestic voice service provider only if
that voice service provider’s filing
appears in the Robocall Mitigation
Database in accordance with paragraph
(d) of this section and that filing has not
been de-listed pursuant to an
enforcement action.

(2) Accepting traffic from foreign
providers. Beginning April 11, 2023,
intermediate providers and voice
service providers shall accept calls
directly from a foreign voice service
provider or foreign intermediate
provider that uses North American
Numbering Plan resources that pertain
to the United States in the caller ID field
to send voice traffic to residential or
business subscribers in the United
States, only if that foreign provider’s
filing appears in the Robocall Mitigation
Database in accordance with paragraph
(d) of this section and that filing has not
been de-listed pursuant to an
enforcement action.

(3) Accepting traffic from gateway
providers. Beginning April 11, 2023,
intermediate providers and voice
service providers shall accept calls
directly from a gateway provider only if
that gateway provider’s filing appears in
the Robocall Mitigation Database in
accordance with paragraph (e) of this
section, showing that the gateway
provider has affirmatively submitted the
filing, and that filing has not been de-
listed pursuant to an enforcement
action.

(4) [Reserved]

(5) Public safety safeguards.
Notwithstanding paragraphs (g)(1)
through (4) of this section:

* * * * *

m 12. Delayed indefinitely, further
amend § 64.6305 by:

m a. Revising paragraphs (d)(1)
introductory text, (d)(1)(ii) and (iii),

(d)(2), and (d)(4)(iv) and (v) and adding

paragraphs (d)(4)(vi) and (vii);

m b. Revising paragraphs (e)(1)

introductory text and (e)(2)(i) through

(iii);

m c. Adding paragraph (e)(2)(iv);

m d. Revising paragraphs (e)(4)(iv) and

(v) and adding paragraphs (e)(4)(vi) and

(vii); and

m e. Adding paragraphs (f) and (g)(4).
The additions and revisions read as

follows:

§64.6305 Robocall mitigation and
certification.
* * * * *

(d) E

(1) A voice service provider shall
certify that all of the calls that it
originates on its network are subject to
a robocall mitigation program consistent
with paragraph (a) of this section, that
any prior certification has not been
removed by Commission action and it
has not been prohibited from filing in
the Robocall Mitigation Database by the
Commission, and to one of the

following:
* * * * *

(ii) It has implemented the STIR/
SHAKEN authentication framework on a
portion of its network and all calls it
originates on that portion of its network
are compliant with § 64.6301(a)(1) and
(2); or

(iii) It has not implemented the STIR/
SHAKEN authentication framework on
any portion of its network.

(2) A voice service provider shall
include the following information in its
certification in English or with a
certified English translation:

(i) Identification of the type of
extension or extensions the voice
service provider received under
§ 64.6304, if the voice service provider
is not a foreign voice service provider,
and the basis for the extension or
extensions, or an explanation of why it
is unable to implement STIR/SHAKEN
due to a lack of control over the network
infrastructure necessary to implement
STIR/SHAKEN;

(ii) The specific reasonable steps the
voice service provider has taken to
avoid originating illegal robocall traffic
as part of its robocall mitigation
program, including a description of how
it complies with its obligation to know
its customers pursuant to
§64.1200(n)(3), any procedures in place
to know its upstream providers, and the
analytics system(s) it uses to identify
and block illegal traffic, including
whether it uses any third-party analytics
vendor(s) and the name(s) of such
vendor(s);

(iii) A statement of the voice service
provider’s commitment to respond fully

and in a timely manner to all traceback
requests from the Commission, law
enforcement, and the industry traceback
consortium, and to cooperate with such
entities in investigating and stopping
any illegal robocallers that use its
service to originate calls; and

(iv) State whether, at any time in the
prior two years, the filing entity (and/or
any entity for which the filing entity
shares common ownership,
management, directors, or control) has
been the subject of a formal
Commission, law enforcement, or
regulatory agency action or investigation
with accompanying findings of actual or
suspected wrongdoing due to the filing
entity transmitting, encouraging,
assisting, or otherwise facilitating illegal
robocalls or spoofing, or a deficient
Robocall Mitigation Database
certification or mitigation program
description; and, if so, provide a
description of any such action or
investigation, including all law
enforcement or regulatory agencies
involved, the date that any action or
investigation was commenced, the
current status of the action or
investigation, a summary of the findings
of wrongdoing made in connection with
the action or investigation, and whether
any final determinations have been

issued.
* * * * *

(4)* EE

(iv) Whether the voice service
provider is a foreign voice service
provider;

(v) The name, title, department,
business address, telephone number,
and email address of one person within
the company responsible for addressing
robocall mitigation-related issues;

(vi) Whether the voice service
provider is:

(A) A voice service provider with a
STIR/SHAKEN implementation
obligation directly serving end users;

(B) A voice service provider with a
STIR/SHAKEN implementation
obligation acting as a wholesale
provider originating calls on behalf of
another provider or providers; or

(C) A voice service provider without
a STIR/SHAKEN implementation
obligation; and

(vii) The voice service provider’s
OCN, if it has one.

* * * * *

(e) * x %

(1) A gateway provider shall certify
that all of the calls that it carries or
processes on its network are subject to
a robocall mitigation program consistent
with paragraph (b)(1) of this section,
that any prior certification has not been
removed by Commission action and it
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has not been prohibited from filing in
the Robocall Mitigation Database by the
Commission, and to one of the
following:

* * * * *

(2) * x %

(i) Identification of the type of
extension or extensions the gateway
provider received under § 64.6304 and
the basis for the extension or extensions,
or an explanation of why it is unable to
implement STIR/SHAKEN due to a lack
of control over the network
infrastructure necessary to implement
STIR/SHAKEN;

(ii) The specific reasonable steps the
gateway provider has taken to avoid
carrying or processing illegal robocall
traffic as part of its robocall mitigation
program, including a description of how
it complies with its obligation to know
its upstream providers pursuant to
§64.1200(n)(4), the analytics system(s)
it uses to identify and block illegal
traffic, and whether it uses any third-
party analytics vendor(s) and the
name(s) of such vendor(s);

(iii) A statement of the gateway
provider’s commitment to respond fully
and within 24 hours to all traceback
requests from the Commission, law
enforcement, and the industry traceback
consortium, and to cooperate with such
entities in investigating and stopping
any illegal robocallers that use its
service to carry or process calls; and

(iv) State whether, at any time in the
prior two years, the filing entity (and/or
any entity for which the filing entity
shares common ownership,
management, directors, or control) has
been the subject of a formal
Commission, law enforcement, or
regulatory agency action or investigation
with accompanying findings of actual or
suspected wrongdoing due to the filing
entity transmitting, encouraging,
assisting, or otherwise facilitating illegal
robocalls or spoofing, or a deficient
Robocall Mitigation Database
certification or mitigation program
description; and, if so, provide a
description of any such action or
investigation, including all law
enforcement or regulatory agencies
involved, the date that any action or
investigation was commenced, the
current status of the action or
investigation, a summary of the findings
of wrongdoing made in connection with
the action or investigation, and whether
any final determinations have been
issued.

* * * * *

(4) * x %

(iv) Whether the gateway provider or
any affiliate is also foreign voice service
provider;

(v) The name, title, department,
business address, telephone number,
and email address of one person within
the company responsible for addressing
robocall mitigation-related issues;

(vi) Whether the gateway provider is:

(A) A gateway provider with a STIR/
SHAKEN implementation obligation; or

(B) A gateway provider without a
STIR/SHAKEN implementation
obligation; and

(vii) The gateway provider’s OCN, if
it has one.

(f) Certification by non-gateway
intermediate providers in the Robocall
Mitigation Database. (1) A non-gateway
intermediate provider shall certify that
all of the calls that it carries or processes
on its network are subject to a robocall
mitigation program consistent with
paragraph (c) of this section, that any
prior certification has not been removed
by Commission action and it has not
been prohibited from filing in the
Robocall Mitigation Database by the
Commission, and to one of the
following:

(i) It has fully implemented the STIR/
SHAKEN authentication framework
across its entire network and all calls it
carries or processes are compliant with
§64.6302(b);

(ii) It has implemented the STIR/
SHAKEN authentication framework on a
portion of its network and calls it carries
or processes on that portion of its
network are compliant with
§64.6302(b); or

(iii) It has not implemented the STIR/
SHAKEN authentication framework on
any portion of its network for carrying
or processing calls.

(2) A non-gateway intermediate
provider shall include the following
information in its certification made
pursuant to paragraph (f)(1) of this
section in English or with a certified
English translation:

(i) Identification of the type of
extension or extensions the non-gateway
intermediate provider received under
§64.6304, if the non-gateway
intermediate provider is not a foreign
provider, and the basis for the extension
or extensions, or an explanation of why
it is unable to implement STIR/
SHAKEN due to a lack of control over
the network infrastructure necessary to
implement STIR/SHAKEN;

(ii) The specific reasonable steps the
non-gateway intermediate provider has
taken to avoid carrying or processing
illegal robocall traffic as part of its
robocall mitigation program, including a
description of any procedures in place
to know its upstream providers and the
analytics system(s) it uses to identify

and block illegal traffic, including
whether it uses any third-party analytics
vendor(s) and the name of such
vendor(s);

(iii) A statement of the non-gateway
intermediate provider’s commitment to
respond fully and in a timely manner to
all traceback requests from the
Commission, law enforcement, and the
industry traceback consortium, and to
cooperate with such entities in
investigating and stopping any illegal
robocallers that use its service to carry
or process calls; and

(iv) State whether, at any time in the
prior two years, the filing entity (and/or
any entity for which the filing entity
shares common ownership,
management, directors, or control) has
been the subject of a formal
Commission, law enforcement, or
regulatory agency action or investigation
with accompanying findings of actual or
suspected wrongdoing due to the filing
entity transmitting, encouraging,
assisting, or otherwise facilitating illegal
robocalls or spoofing, or a deficient
Robocall Mitigation Database
certification or mitigation program
description; and, if so, provide a
description of any such action or
investigation, including all law
enforcement or regulatory agencies
involved, the date that any action or
investigation was commenced, the
current status of the action or
investigation, a summary of the findings
of wrongdoing made in connection with
the action or investigation, and whether
any final determinations have been
issued.

(3) All certifications made pursuant to
paragraphs (f)(1) and (2) of this section
shall:

(i) Be filed in the appropriate portal
on the Commission’s website; and

(ii) Be signed by an officer in
conformity with 47 CFR 1.16.

(4) A non-gateway intermediate
provider filing a certification shall
submit the following information in the
appropriate portal on the Commission’s
website:

(i) The non-gateway intermediate
provider’s business name(s) and
primary address;

(ii) Other business names in use by
the non-gateway intermediate provider;
(iii) All business names previously
used by the non-gateway intermediate

provider;

(iv) Whether the non-gateway
intermediate provider or any affiliate is
also foreign voice service provider;

(v) The name, title, department,
business address, telephone number,
and email address of one person within
the company responsible for addressing
robocall mitigation-related issues;
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(vi) Whether the non-gateway
intermediate provider is:

(A) A non-gateway intermediate
provider with a STIR/SHAKEN
implementation obligation; or

(B) A non-gateway intermediate
provider without a STIR/SHAKEN
implementation obligation; and

(vii) The non-gateway intermediate
service provider’s OCN, if it has one.

(5) A non-gateway intermediate
provider shall update its filings within
10 business days of any change to the
information it must provide pursuant to
this paragraph (f) subject to the
conditions set forth in paragraphs
(d)(5)(i) and (ii) of this section.

(g) L

(4) Accepting traffic from non-
gateway intermediate providers.
Intermediate providers and voice
service providers shall accept calls
directly from a non-gateway
intermediate provider only if that non-
gateway intermediate provider’s filing
appears in the Robocall Mitigation
Database in accordance with paragraph
(f) of this section, showing that the non-
gateway intermediate provider
affirmatively submitted the filing, and
that filing has not been de-listed
pursuant to an enforcement action.

* * * * *
[FR Doc. 2023-12142 Filed 6—20-23; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 1206013412-2517-02]
RTID 0648—-XD065

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; 2023
Commercial Closure for Gulf of Mexico
Greater Amberjack

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements an
accountability measure for commercial
greater amberjack in the Gulf of Mexico
(Gulf) reef fish fishery for the 2023

fishing year through this temporary rule.

NMFS has determined that Gulf greater
amberjack landings have exceeded the
commercial annual catch target (ACT).
Therefore, the commercial fishing
season for greater amberjack in the Gulf
exclusive economic zone (EEZ) will

close on June 18, 2023, and the sector
will remain closed until the start of the
next commercial fishing season on
January 1, 2024. This closure is
necessary to protect the Gulf greater
amberjack resource.

DATES: This rule is effective 12:01 a.m.,
local time, June 18, 2023, until 12:01
a.m., local time, January 1, 2024.

FOR FURTHER INFORMATION CONTACT:
Kelli O’Donnell, NMFS Southeast
Regional Office, telephone: 727-824—
5305, or email: Kelli. ODonnell@
noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
manages the reef fish fishery of the Gulf,
which includes greater amberjack,
under the Fishery Management Plan for
the Reef Fish Resources of the Gulf
(FMP). The Gulf of Mexico Fishery
Management Council (Council)
prepared the FMP and NMFS
implements the FMP under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622. All
greater amberjack weights discussed in
this temporary rule are in round weight.

On June 15, 2023, NMFS published
the final rule implementing Amendment
54 to the FMP (88 FR 39193). Among
other measures, that final rule decreased
the commercial annual catch limit
(ACL) and quota (commercial ACT) for
Gulf greater amberjack. Effective on the
date of publication of the Amendment
54 final rule, the commercial greater
amberjack ACL and ACT for the 2023
fishing year are 101,000 lb (45,813 kg)
and 93,930 lb (42,606 kg), respectively
(50 CFR 622.41(a)(1)(iii) and
622.39(a)(1)(v)).

Under 50 CFR 622.41(a)(1)(i), NMFS
is required to close the greater
amberjack commercial sector when the
commercial ACT is reached, or is
projected to be reached, by filing a
notification to that effect with the Office
of the Federal Register. NMFS has
determined that the commercial ACT of
93,930 1b (42,606 kg) has been exceeded.
Accordingly, NMFS closes commercial
harvest of greater amberjack from the
Gulf EEZ effective 12:01 a.m., local
time, June 18, 2023, until 12:01 a.m.,
local time, January 1, 2024.

During the commercial closure, the
sale or purchase of greater amberjack
taken from the EEZ is prohibited. The
prohibition on sale or purchase does not
apply to the sale or purchase of greater
amberjack that were harvested, landed
ashore, and sold prior to 12:01 a.m.,
local time, June 18, 2023, and were held
in cold storage by a dealer or processor.
The commercial sector for greater
amberjack will re-open on January 1,

2024, the beginning of the 2024 greater
amberjack commercial fishing season.

During the commercial closure, the
bag and possession limits specified in
50 CFR 622.38(b)(1) apply to all harvest
or possession of greater amberjack in or
from the Gulf EEZ. However, for the
current 2022—-2023 recreational fishing
year of August 1, 2022, through July 31,
2023, the recreational fishing season is
closed for the remainder of the current
fishing year, or through July 31, 2023.
Therefore, through July 31, 2023, the
bag and possession limits for greater
amberjack in or from the Gulf EEZ are
zero. The recreational season will
reopen on August 1, 2023, the start of
the next recreational fishing year.

Classification

NMEF'S issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
622.41(a)(1), which was issued pursuant
to section 304(b) of the Magnuson-
Stevens Act, and is exempt from review
under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment is
unnecessary and contrary to the public
interest. Such procedures are
unnecessary because the regulations
associated with the closure of the
greater amberjack commercial sector 50
CFR 622.41(a)(1) have already been
subject to notice and public comment,
and all that remains is to notify the
public of the closure. Prior notice and
opportunity for public comment are
contrary to the public interest because
there is a need to immediately
implement this action to protect the
greater amberjack stock. Prior notice and
opportunity for public comment would
require time and could result in a
harvest well in excess of the commercial
ACL. NMFS is required to reduce the
2024 ACT and ACL by the amount of
any overage of the 2023 commercial
ACL, which would reduce the 2024
fishing season.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.

Dated: June 15, 2023.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-13189 Filed 6-15-23; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 173
[Docket No. FDA-2023-F-2319]

PHM Brands; Filing of Food Additive
Petition

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification of petition.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing that we have filed a
petition, submitted by PHM Brands,
proposing that the food additive
regulation for chlorine dioxide be
amended to provide for an additional
method for producing the additive.

DATES: Either electronic or written
comments on the petitioner’s
environmental assessment must be
submitted by July 21, 2023.

ADDRESSES: You may submit comments
as follows. Please note that late,
untimely filed comments will not be
considered. The https://
www.regulations.gov electronic filing
system will accept comments until
11:59 p.m. Eastern Time at the end of
July 21, 2023. Comments received by
mail/hand delivery/courier (for written/
paper submissions) will be considered
timely if they are received on or before
that date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a

third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.
¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see “Written/Paper
Submissions” and “Instructions”’).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

o For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2023-F-2319 for “PHM Brands; Filing
of Food Additive Petition.” Received
comments, those filed in a timely
manner (see ADDRESSES), will be placed
in the docket and, except for those
submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday, 240-402-7500.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” FDA
will review this copy, including the
claimed confidential information, in its
consideration of comments. The second
copy, which will have the claimed
confidential information redacted/
blacked out, will be available for public

viewing and posted on https://
www.regulations.gov. Submit both
copies to the Dockets Management Staff.
If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-1 8/£df/201 5-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852, 240—402—7500.
FOR FURTHER INFORMATION CONTACT:
Karen Hall, Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5001 Campus Dr.,
College Park, MD 20740, 240—402-9195.
SUPPLEMENTARY INFORMATION: Under
section 409(b)(5) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C.
348(b)(5)), we are giving notice that we
have filed a food additive petition (FAP
2A4832), submitted by Burdock Group
Consultants on behalf of PHM Brands,
730 17th Street, Denver, Colorado
80202. The petition proposes to amend
the food additive regulations in
§173.300 (21 CFR 173.300; Chlorine
dioxide) to provide for production of the
additive via an electrolytic method from
a brine solution containing chloride
salts.

We are reviewing the potential
environmental impact of this petition.
To encourage public participation
consistent with regulations issued under
the National Environmental Policy Act
(40 CFR 1501.4(b)), we are placing the
environmental assessment submitted
with the petition that is the subject of
this notice on public display at the
Dockets Management Staff (see DATES
and ADDRESSES) for public review and
comment.
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We will also place on public display,
at the Dockets Management Staff and at
https://www.regulations.gov, any
amendments to, or comments on, the
petitioner’s environmental assessment
without further announcement in the
Federal Register. If, based on our
review, we find that an environmental
impact statement is not required, and
this petition results in a regulation, we
will publish the notice of availability of
our finding of no significant impact and
the evidence supporting that finding
with the regulation in the Federal
Register in accordance with 21 CFR
25.51(b).

Dated: June 14, 2023.

Lauren K. Roth,

Associate Commissioner for Policy.

[FR Doc. 2023—-13120 Filed 6—20-23; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-105595-23]
RIN 1545-BQ75

Elective Payment of Advanced
Manufacturing Investment Credit

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations concerning the
elective payment election of the
advanced manufacturing investment
credit under the Creating Helpful
Incentives to Produce Semiconductors
(CHIPS) Act of 2022. The proposed
regulations describe rules for the
elective payment election, including
special rules applicable to partnerships
and S corporations, repayment of
excessive payments, and basis reduction
and recapture. In addition, the proposed
regulations provide rules related to an
IRS pre-filing registration process that
taxpayers wanting to make the elective
payment election would be required to
follow. These proposed regulations
affect taxpayers eligible to make the
elective payment election of the
advanced manufacturing investment tax
credit in a taxable year. This document
also provides notice of a public hearing
on the proposed regulations.

DATES: Written or electronic comments
must be received by August 14, 2023.
The public hearing on these proposed
regulations is scheduled to be held on

August 24, 2023, at 10 a.m. ET. Requests
to speak and outlines of topics to be
discussed at the public hearing must be
received by August 14, 2023. If no
outlines are received by August 14,
2023, the public hearing will be
cancelled. Requests to attend the public
hearing must be received by 5 p.m. ET
on August 22, 2023. The public hearing
will be made accessible to people with
disabilities. Requests for special
assistance during the hearing must be
received by August 21, 2023.
ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically. Submit electronic
submissions via the Federal
eRulemaking Portal at https://
www.regulations.gov (indicate IRS and
REG-105595-23) by following the
online instructions for submitting
comments. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
Department of the Treasury (Treasury
Department) and the IRS will publish
for public availability any comments
submitted electronically and comments
submitted on paper to its public docket.
Send hard copy submissions to:
CC:PA:LPD:PR (REG-105595—-23), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Concerning this proposed regulation,
Lani M. Sinfield at (202) 317-5871 (not
a toll-free number); concerning
submissions of comments and or the
public hearing, Vivian Hayes at (202)
317-6901 (not a toll-free number) or by
email to publichearings@irs.gov
(preferred).

SUPPLEMENTARY INFORMATION:

Background

Section 48D was added to the Internal
Revenue Code (Code) on August 9,
2022, by section 107(a) of the CHIPS Act
of 2022 (CHIPS Act), which was enacted
as Division A of the CHIPS and Science
Act of 2022, Public Law 117-167, 136
Stat. 1366, 1393. Section 48D
established the advanced manufacturing
investment credit (section 48D credit)
and section 48D(d) allows taxpayers
(other than partnerships and S
corporations) to elect to treat the
amount of the section 48D credit
determined under section 48D(a) as a
payment against their Federal income
tax liabilities. Section 48D(d) also
provides special rules relating to
elective payments to partnerships and S
corporations and directs the Secretary of
the Treasury or her delegate (Secretary)
to provide rules for making elections
under section 48D and to require

information or registration necessary for
purposes of preventing duplication,
fraud, improper payments, or excessive
payments under section 48D. Section
48D applies to qualified property placed
in service after December 31, 2022, and,
for any property the construction of
which began prior to January 1, 2023,
only to the extent of the basis thereof
attributable to the construction,
reconstruction, or erection of such
qualified property after August 9, 2022
(the date of enactment of the CHIPS
Act). See section 107(f)(1) of the CHIPS
Act.

On March 23, 2023, the Treasury
Department and the IRS published in
the Federal Register (88 FR 17451) a
notice of proposed rulemaking (REG—
120653-22), which contains proposed
regulations to implement the general
provisions relating to the section 48D
credit (March 2023 proposed
regulations). The March 2023 proposed
regulations included proposed
definitions of various statutory terms,
including “eligible taxpayer,” “qualified
property,” “advanced manufacturing
facility,” and “semiconductor.” The
March 2023 proposed regulations also
proposed rules under section 48D
regarding the beginning of construction
requirement; proposed rules requiring
pre-filing registration with the IRS in
advance of filing an elective payment
election; and proposed rules
implementing the “applicable
transaction” credit recapture rules
under section 50(a)(3) of the Code. In
addition, the March 2023 proposed
regulations requested comments on
potential issues with respect to the
elective payment election provisions
under section 48D(d) that may require
guidance. This document contains
proposed amendments to the Income
Tax Regulations (26 CFR part 1) to
implement the statutory provisions of
section 48D(d) and revise the rules in
proposed § 1.48D-6 of the March 2023
proposed regulations.

In the Rules and Regulations section
of this issue of the Federal Register, the
Treasury Department and the IRS are
issuing temporary regulations under
§1.48D-6T that implement the pre-
filing registration process described in
proposed § 1.48D-6 of the proposed
regulations. The temporary regulations
require taxpayers that want to elect the
elective payment of the section 48D
credit to register with the IRS through
an IRS electronic portal in advance of
the taxpayer filing the return on which
the election under section 48D is made.
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I. Overview of Elective Payment
Election Under Section 48D

Section 48D(d)(1) allows a taxpayer to
elect to treat the section 48D credit
determined for the taxpayer for a taxable
year as a payment against the tax
imposed by subtitle A of the Code (that
is, treated as a payment of Federal
income tax) equal to the amount of the
credit rather than a credit against the
taxpayer’s Federal income tax liability
for that taxable year (elective payment
election).

II. Section 48D Rules for Partnerships
and S Corporations

Section 48D(d)(2)(A) provides special
rules for partnerships (as defined in
section 761(a)) and for S corporations
(as defined in section 1361(a)(1) of the
Code). Section 48D(d)(2)(A)(i) provides
that, in the case of any credit
determined with respect to any property
held directly by a partnership or S
corporation, any election under section
48D(d)(1) is to be made by such
partnership or S corporation and must
be made in such manner as the
Secretary may provide. If such
partnership or S corporation makes an
election under section 48D(d)(1), (1) the
Secretary will make a payment to such
partnership or S corporation equal to
the amount of such credit, (2) section
48D(d)(3) is applied with respect to the
credit before determining any partner’s
distributive share, or S corporation
shareholder’s pro rata share, of such
credit, (3) any credit amount with
respect to which the election in section
48D(d)(1) is made is treated as tax
exempt income for purposes of sections
705 and 1366 of the Code, and (4) a
partner’s distributive share of such tax
exempt income is based on such
partner’s distributive share of the
otherwise applicable credit for each
taxable year.

III. Special Rules

Section 48D(d)(2)(B) requires the
elective payment election to be made no
later than the due date (including
extensions of time) of the tax return for
the taxable year for which the election
is made. The elective payment election
is irrevocable once made and applies
with respect to any credit for the taxable
year for which the election is made.

Section 48D(d)(2)(E) provides that, as
a condition of, and prior to, any amount
between treated as a payment by or to
the taxpayer, the Secretary may require
such information or registration as the
Secretary deems necessary or
appropriate for purposes of preventing
duplication, fraud, improper payments,
or excessive payments.

Section 48D(d)(2)(F) provides rules
relating to excessive payments. In the
case of any amount treated as a payment
which is made by the taxpayer under
section 48D(d)(1), or the amount of the

ayment made pursuant to section
48D(d)(2)(A), that the Secretary
determines constitutes an excessive
payment, the tax imposed on such
taxpayer by chapter 1 of the Code, for
the taxable year in which such
determination is made must be
increased by an amount equal to the
sum of (1) the amount of any payment
treated as made by or to the taxpayer
which the Secretary determines
constitutes an excessive payment, (2)
plus 20 percent of such excessive
payment. The increase equal to 20
percent of the excessive payment does
not apply if the taxpayer demonstrates
to the satisfaction of the Secretary that
the excessive payment resulted from
reasonable cause.

Section 48D(d)(2)(F)(iii) defines
“excessive payment” as, with respect to
property for which an elective payment
election is made for any taxable year, an
amount equal to the excess of (I) the
amount treated as a payment made by
the taxpayer under section 48D(d)(1) or
the amount of the payment made
pursuant to section 48D(d)(2)(A)(i) over
(II) the amount of the credit which,
without application of section 48D(d),
would be otherwise allowable under
section 48D(a) (determined without
regard to section 38(c)) with respect to
such property for such taxable year.

Section 48D(d)(3) provides a denial of
double benefit rule. It states that, in the
case of a taxpayer making an elective
payment election with respect to the
credit determined under section 48D(a),
such credit is reduced to zero and is
deemed to have been allowed to the
taxpayer for such taxable year for any
other purposes under the Code.

Section 48D(d)(5) provides basis
reduction and recapture rules. It states
that rules similar to the rules of section
50(a) and (c) of the Code apply with
respect to amounts treated as a payment
made by a taxpayer under section
48D(d)(1) and any payment made
pursuant to section 48D(d)(2)(A).

Section 48D(d)(6) authorizes the
Secretary to issue regulations or other
guidance determined to be necessary or
appropriate to carry out the elective
payment election provisions of section
48D(d), including (A) regulations or
other guidance providing rules for
determining a partner’s distributive
share of the tax exempt income
described in section 48D(d)(2)(A)(i) and
(B) guidance to ensure that the amount
treated as a payment under section
48D(d)(1) or payment made under

section 48D(d)(2)(A)(i) is commensurate
with the amount of the section 48D
credit that generally would be otherwise
allowable (determined without regard to
section 38(c) of the Code).

Explanation of Provisions

I. Rules for Making Elective Payment
Elections

A. In General

These proposed regulations revise
§1.48D-6(a)(1) and (2) of the March
2023 proposed regulations to clarify that
an elective payment election may only
be made on an original return of tax
filed not later than the due date
(including extensions of time) for the
return for the taxable year for which the
section 48D credit is determined and in
the manner as provided in guidance,
and must include any required
completed source credit form(s) with
respect to the qualified property, a
completed Form 3800, General Business
Credit, and any additional information,
including supporting calculations,
required in instructions to the relevant
forms. An original return would include
a superseding return filed on or before
the due date (including extensions). No
elective payment election would be
permitted to be made or revised on an
amended return or by filing an
administrative adjustment request under
section 6227 of the Code. There also
would be no relief available under
§§301.9100-1 through 301.9100-3 of
the Procedure and Administration
Regulations (26 CFR part 301) for an
elective payment election that is not
timely filed.

These proposed regulations would
further provide that a taxpayer makes
the elective payment election with
respect to any section 48D credit
determined with respect to such
taxpayer in accordance with section
48D(d)(1), and the taxpayer must
include a statement with the election
attesting under penalties of perjury that
the taxpayer claiming to be an eligible
taxpayer is not a foreign entity of
concern and has not made an applicable
transaction during the taxable year that
the qualified property is placed in
service, and will not claim a double
benefit (within the meaning of section
48D(d)(3) and § 1.48-6(d)(2)(ii)(B), (C),
and (e)) with respect to any elective
payment election made by the taxpayer.

II. Denial of Double Benefit

These proposed regulations revise
§1.48D-6(a)(4) of the March 2023
proposed regulations by explaining the
application of the section 48D(d)(3)
denial of a double benefit rule and
addressing the methodology for
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determining the amount of an elective
payment, reducing the section 48D
credit amount to zero, and treating the
section 48D credit as a credit allowed
for the taxable year for all other
purposes of the Code with respect to
taxpayers other than partnerships or S
corporations. The proposed application
of the denial of a double benefit rule is
redesignated as proposed § 1.48D-6(e).
The methodology with respect to a
payment made to a partnership or S
corporation is provided in proposed
§1.48D-6(d)(2)(ii)(B), as described in
part III of this Explanation of Provisions.
A taxpayer (other than a partnership
or S corporation) making an elective
payment election applies section
48D(d)(3) by taking the following steps.
First, the taxpayer would compute the
amount of the tax liability (if any) for
the taxable year, without regard to
general business credits (GBCs), that is
payable on the due date of the tax return
(without regard to extensions), and the
amount of the Federal income tax
liability that may be offset by GBCs
pursuant to the limitation based on the
amount of tax under section 38 (Step 1).
Second, the taxpayer would compute
the allowed amount of the GBCs
carryforwards carried to the taxable year
plus the amount of current year GBCs
(including the section 48D credit)
allowed for the taxable year under
section 38 (that is, in accordance with
all the rules in section 38, including the
ordering rules provided in section
38(d)). Since the election would be
required to be made on an original
return filed before the due date
(including extensions of time) for the
taxable year for which the section 48D
credit is determined, any GBC carryback
would not be considered when
determining the elective payment
amount for the taxable year (Step 2).
Third, the taxpayer would apply the
GBCs allowed for the taxable year as
computed in Step 2, including those
attributable to the section 48D credit as
GBCs, against the tax liability computed
in Step 1. Fourth, the taxpayer would
identify the amount of any excess or
unused current year GBC, as defined
under section 39, attributable to current
year section 48D credit(s) for which the
taxpayer is making an elective payment
election. The amount of such unused
section 48D credits would be treated as
a payment against the tax imposed by
subtitle A for the taxable year with
respect to which such credits are
determined (rather than having them
available for carryback or carryover) (net
elective payment amount) (Step 4).
Fifth, the taxpayer would reduce the
section 48D credit(s) for which an

elective payment election is made by
the amount (if any) allowed as a general
business credit under section 38 for the
taxable year, as provided in Step 3, and
by the net elective payment amount (if
any) that is treated as a payment against
tax, as provided in Step 4, which results
in the section 48D credit(s) being
reduced to zero.

The proposed regulations would
provide, consistent with section
48D(d)(3), that the full amount of the
section 48D credits for which an
elective payment election is made is
deemed to have been allowed for all
other purposes of the Code, including,
but not limited to, the basis reduction
and recapture rules imposed by section
50 and the calculation of any
underpayment of estimated taxes under
sections 6654 and 6655 of the Code.

The Treasury Department and the IRS
request comments on whether future
guidance should expand or clarify the
methodology that a taxpayer follows to
compute the amount of its elective
payment. Comments are also requested
on additional Code sections under
which it may be necessary to consider
the section 48D credit to have been
deemed to have been allowed for the
taxable year in which an elective
payment election is made.

III. Partnership and S Corporations

A. Overview

Section 48D(d)(2)(A)(i) provides that,
in the case of any credit determined
with respect to any property held
directly by a partnership or S
corporation, any election under section
48D(d)(1) is to be made by such
partnership or S corporation and must
be made in such manner as the
Secretary may provide. If such
partnership or S corporation makes an
election under section 48D(d)(1), the
special rules of section 48D(d)(2)(A)(i)(I)
through (IV) apply. In that regard,
proposed § 1.48D-6(d)(2)(ii) would
provide that (1) the IRS will make a
payment to such partnership or S
corporation equal to the amount of such
credit; (2) before determining any
partner’s distributive share, or
shareholder’s pro rata share, of such
credit, such credit is reduced to zero
and is, for any other purposes under the
Code, deemed to have been allowed
solely to such entity (and not allocated
by such entity, or otherwise allowed, to
any partner or shareholder) for such
taxable year; (3) any amount with
respect to which the election under
section 48D(d)(1) is made is treated as
tax exempt income for purposes of
sections 705 and 1366; and (4) a
partner’s distributive share of such tax

exempt income is equal to such
partner’s distributive share of its
otherwise allocable basis in the
qualified property as determined under
§ 1.48D-2(h)(2)(i) for such year. The tax
exempt income is taken into account by
the partnership or S corporation at the
same time as the underlying credit
would have been taken into account by
the partnership or S corporation absent
an elective payment election. Such tax
exempt income resulting from such
election is treated as received or
accrued, including for purposes of
sections 705 and 1366 of the Code, as
of the date the qualified property is
placed in service with respect to the
partnership or S corporation. The
proposed regulations provide an
example illustrating this rule. Because it
is the section 48D credits, and not the
tax exempt income, that arise from the
conduct of the trade or business, the
proposed regulations would treat the tax
exempt income resulting from an
elective payment election by a
partnership or an S corporation as
arising from an investment activity and
not from the conduct of a trade or
business within the meaning of section
469(c)(1)(A). As such, the tax exempt
income would not be treated as passive
income to any partners or shareholders
who do not materially participate
within the meaning of section
469(c)(1)(B).

In response to stakeholder comments,
the Treasury Department and the IRS
clarify here that there are no restrictions
imposed under section 48D or the
section 48D regulations on how a
partnership or S corporation that
receives a payment from the IRS
pursuant to an elective payment
election may use the cash payment in its
operations (including when it makes
distributions to its distributions to its
partners or shareholders).

Section 48D(d)(6)(B) requires that the
Secretary issue regulations or other
guidance to ensure that the amount of
a payment under section
48(D)(2)(A)(H)() to a partnership or S
corporation is commensurate with the
amount of the credit that would
otherwise be allowable (without regard
to section 38(c)). Therefore, proposed
§ 1.48D-6(d)(6) would provide that, in
determining the section 48D credit
amount that will result in a payment to
a partnership or S corporation, the
partnership or S corporation must
compute the amount of the section 48D
credit allowable (without regard to
section 38(c)) as if an elective payment
election were not made. Because a
partnership or S corporation is not
subject to section 469 (that is, section
469 applies at the partner or shareholder
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level), the amount of the credit
determined with respect to any
qualified property owned by a
partnership or S corporation is not
subject to limitation by section 469.

However, section 49 generally
impacts the amount of a credit
determined with respect to a qualified
property. Proposed § 1.48D-6(d)(6)(ii)
provides rules for the application of
section 49 to a partnership or S
corporation. The proposed regulations
would provide that any amount of
section 48D credit determined with
respect to the qualified property held
directly by a partnership or S
corporation must be determined by the
partnership or S corporation taking into
account the section 49 at-risk rules at
the partner or shareholder level as of the
close of the taxable year in which the
qualified property is placed in service.
Thus, if the credit base of the qualified
property is limited to a partner or
shareholder by section 49, then the
amount of the section 48D credit
determined by the partnership or S
corporation is also limited. The
proposed regulations would provide
that a partnership or S corporation that
makes an elective payment election
must request from each of its partners or
shareholders, respectively, that is
subject to section 49, the amount of
such partner’s or shareholder’s
nonqualified nonrecourse financing
with respect to the qualified property as
of the close of the taxable year in which
the property is placed in service.
Additionally, the partnership or S
corporation would attach to its tax
return for the taxable year in which the
property is placed in service, the
amount of each partner’s or
shareholder’s section 49 limitation with
respect to the qualified property. The
Treasury Department and the IRS
request comments as to whether (1) any
information or reporting requirements
are needed for partnerships and S
corporations to apply these rules when
determining the amount of the section
48D credit for which an elective
payment election can be made by a
partnership or S corporation or (2) any
additional clarifications are needed
regarding how the at-risk rules apply to
the determination of the section 48D
credit by a taxpayer.

B. BBA Partnership

Many partnerships are subject to the
centralized partnership audit regime
found in subchapter C of chapter 63 of
the Code as amended by the Bipartisan
Budget Act of 2015 (BBA).1 In

1See section 1101 of the BBA, Public Law 114—
74, 129 Stat. 584, 625-638 (2015), as amended by

connection with the implementation of
section 48D, the Treasury Department
and the IRS identified several areas of
the BBA regulations that require
updates to administer section 48D in the
case of a partnership subject to the BBA
(BBA partnership). Section 6221 of the
Code provides that any adjustment to a
partnership-related item with respect to
a BBA partnership, and any tax
attributable thereto, is assessed and
collected at the partnership-level except
to the extent provided under the BBA.
The BBA outlines centralized audit
procedures which generally must be
followed before the IRS can adjust a
partnership-related item (as defined in
§301.6241-1). Accordingly, the notice
of proposed rulemaking (REG-101607—
23) found in the Proposed Rules of this
issue of the Federal Register, which
primarily relates to proposed rules
under section 6417, would add a new
paragraph (j) to § 301.6241-7 to provide
that an election by a BBA partnership
under section 48D(d) can be adjusted
outside of the BBA audit rules.
Proposed § 1.48D-6(d)(7) would cross-
reference to proposed § 301.6241-7(j)
for rules applicable to payments made
to BBA partnerships.

IV. Pre-Filing Registration
Requirements and Additional
Information

Proposed § 1.48D-6(b)(1) would
provide the mandatory pre-filing
registration process that, except as
provided in guidance, a taxpayer must
complete as a condition of, and prior to,
any amount being treated as a payment
against the tax imposed under § 1.48D—
6(a)(1), or an amount paid to a
partnership or S corporation pursuant to
§1.48D-6(d)(2)(ii)(A). A taxpayer would
be required to use the pre-filing
registration process to register each
qualified investment in an advanced
manufacturing facility. A taxpayer that
does not obtain a registration number or
report the registration number on its
annual tax return with respect to an
advanced manufacturing facility would
be ineligible to receive any elective
payment amount with respect to the
amount of any section 48D credit
determined with respect to that
advanced manufacturing facility.
However, completion of the pre-filing
registration requirements and receipt of
a registration number would not, by
itself, mean that the taxpayer would be
eligible to receive a payment with
respect to the section 48D credits

section 411 of the Protecting Americans from Tax
Hikes Act of 2015, Public Law 114-113, 129 Stat.
2242, 3121 (2015), and sections 201 through 207 of
the Tax Technical Corrections Act of 2018, Public
Law 115-141, 132 Stat. 348, 1171-1183 (2018).

determined with respect to the
advanced manufacturing facility.

The pre-filing registration
requirements are proposed to be that a
taxpayer:

(1) must complete the registration
process electronically through the IRS
electronic portal and in accordance with
the instructions provided therein,
unless otherwise provided in guidance;

(2) must satisfy the registration
requirements and receive a registration
number prior to making a section
48D(d)(1) elective payment election on
the taxpayer’s tax return for the taxable
year at issue;

(3) is required to obtain a registration
number for each qualified investment in
an advanced manufacturing facility with
respect to which a section 48D credit
will be determined and for which the
taxpayer wishes to make a section
48D(d)(1) elective payment election; and

(4) provide the specific information
required to be provided as part of the
pre-filing registration process. The
provision of such information, which
includes information about the taxpayer
and about the qualified investment in an
advanced manufacturing facility that
would allow the IRS to prevent
duplication, fraud, improper payments,
or excessive payments under section
48D. For example, verifying information
about the taxpayer would allow the IRS
to mitigate the risk of fraud or improper
payments to entities that are not eligible
taxpayers. Information about the
taxpayer’s taxable year would allow the
IRS to ensure that an elective payment
election is timely made on the entity’s
annual tax return. Information about the
advanced manufacturing facility,
including its address and coordinates
(longitude and latitude), supporting
documentation, beginning of
construction date, and placed in service
date would allow the IRS to mitigate the
risk of duplication, fraud, and improper
payments for properties that are not
advanced manufacturing facilities.

Proposed § 1.48D-6(b)(7)(i) provides
that, after a taxpayer completes pre-
filing registration with respect to each
qualified investment in an advanced
manufacturing facility with respect to
which the taxpayer intends to elect a
section 48D(d) elective payment
election for the taxable year, the IRS
will review the information provided
and will issue a separate registration
number for each qualified investment
for which the taxpayer provided
sufficient verifiable information.

Proposed § 1.48D-6(b)(7)(ii) would
provide that a registration number is
valid only for the taxable year for which
it is obtained. Proposed § 1.48D—
6(c)(7)(iii) would provide that, if an
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elective payment election will be made
with respect to qualified investment in
an advanced manufacturing facility for
a taxable year for which a registration
number under this section has been
obtained for a prior taxable year, the
taxpayer must renew the registration
each subsequent year in accordance
with applicable guidance, including
attesting that all the facts previously
provided are still correct or updating
any facts that are relevant in calculating
the amount of the section 48D credit.
Proposed § 1.48D-6(b)(7)(iv) would
provide that, if facts change with respect
to the qualified investment in an
advanced manufacturing facility for
which a registration number has been
previously obtained, the taxpayer must
amend the registration to reflect these
new facts. The regulations would
provide, for example, that if the facility
previously registered for an elective
payment election undergoes a change of
ownership (incident to a corporate
reorganization or an asset sale) such that
the new owner has a different employer
identification number (EIN) than the
owner who obtained the original
registration, the original owner would
be required to amend the original
registration to disassociate its EIN from
the advanced manufacturing facility and
the new owner must submit an original
registration (or if the new owner
previously registered other advanced
manufacturing facilities, must amend its
original registration) to associate the
new owner’s EIN with the previously
registered advanced manufacturing
facility.

Lastly, proposed § 1.48D-6(b)(7)(v)
would provide that the taxpayer would
be required to include the registration
number of the advanced manufacturing
facility on the taxpayer’s annual return
for the taxable year for an election under
proposed § 1.48D-6(a)(1). The IRS will
treat an elective payment election as
ineffective with respect to any section
48D credit determined with respect to
the advanced manufacturing facility for
which the taxpayer does not include a
valid registration number on the annual
tax return.

The corresponding temporary
regulations under § 1.48D-6T(b)
published in the Rules and Regulations
section of this edition of the Federal
Register, which are identical to those
that would apply under proposed
§ 1.48D-6(b), apply to taxable years
ending on or after June 21, 2023 and
expire on June 12, 2026.

V. Special Rules

These proposed regulations amend
the proposed rules relating to excessive
payment and basis reduction and

recapture under REG-120653-22 by
adding examples of excessive payment,
clarifying the basis reduction and
recapture notice requirement and
renumbering the affected paragraphs as
§ 1.48D—6(f) and (g), respectively.

A. Excessive Payment

Proposed § 1.48D-6(f)(4) provides an
example of excessive payment,
including the year in which the tax is
imposed and the calculation of the
additional 20 percent tax. The Treasury
Department and the IRS request
comments on whether additional
guidance on excessive payments is
needed.

B. Basis Reduction and Recapture

Proposed § 1.48D-6(g)(1) would
provide that rules similar to the rules of
section 50(a) and (c) apply for purposes
of section 48D. Proposed § 1.48D—
6(g)(2)(i) provides that the adjusted
basis of property generally must be
reduced by the amount of the section
48D credit determined with respect to
property for which the taxpayer has
made an election under section
48D(d)(1). Proposed § 1.48D-6(g)(2)(ii)
would provide a similar basis reduction
rule for partnerships or S corporations
making an election under section
48D(d)(1). Proposed § 1.48D-6(g)(2)(iii)
would clarify the application of the
basis adjustment rule under section
50(c)(5) to take into account adjustments
made under proposed § 1.48D-6(e)(2)(ii)
for partners and S corporation
shareholders of such partnerships or S
corporations.

Proposed § 1.48D-6(g)(3) would
clarify that any reporting of recapture is
made on the taxpayer’s annual return in
the manner prescribed by the IRS in any
guidance. In addition, the excessive
payment rules operate separately from
the recapture rules. The excessive
payment rules apply where the credit
amount reported on the original credit
source form by the taxpayer was
excessive. Recapture of a tax credit
occurs when the original tax credit
reported would have been correct
without the occurrence of a subsequent
recapture event. Thus, recapture events
under section 50(a) do not result in an
excessive payment.

Proposed Applicability Dates

Proposed § 1.48D-6 is proposed to
apply to taxable years ending on or after
the date the Treasury decision adopting
these regulations as final regulations is
published in the Federal Register.
Taxpayers may rely on these proposed
regulations for elective payments of
section 48D credit amounts after
December 31, 2022, in taxable years

ending before the date the Treasury
decision adopting these regulations as
final regulations is published in the
Federal Register, provided the
taxpayers follow the proposed
regulations in their entirety and in a
consistent manner with respect to all
elections made under section 48D(d).

Special Analyses
I. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) (“PRA”)
generally requires that a Federal agency
obtain the approval of the Office of
Management and Budget (OMB) before
collecting information from the public,
whether such collection of information
is mandatory, voluntary, or required to
obtain or retain a benefit. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless the
collection of information displays a
valid control number.

The collections of information in
these proposed regulations contain
reporting and recordkeeping
requirements. The recordkeeping
requirements mentioned within these
proposed regulations are considered
general tax records under § 1.6001-1(e).
These records are required for the IRS
to validate that taxpayers have met the
regulatory requirements and are entitled
to make an elective payment election.
For PRA purposes, general tax records
are already approved by OMB under
1545-0074 for individuals and 1545—
0123 for business entities.

These proposed regulations also
mention reporting requirements related
to making elections as detailed in
§1.48D—6. These elections will be made
by eligible taxpayers as part of filing a
return (such as the appropriate Form
1040, Form 1120, Form 1120-S, or Form
1065), including filling out the relevant
source credit form and completing the
Form 3800. These forms are approved
under 1545—0074 for individuals and
1545-0123 for business entities.

These proposed regulations also
describe recapture procedures as
detailed in proposed § 1.48D—6 that are
required by section 48D(d)(5). The
reporting of a recapture event will still
be required to be reported using Form
4255, Recapture of Investment Credit.
This form is approved under 1545-0074
for individuals and 1545-0123 for
business entities. These proposed
regulations are not changing or creating
new collection requirements for
recapture not already approved by
OMB.

These proposed regulations mention
the reporting requirements to complete
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pre-filing registration with the IRS to be
able to make an elective payment
election in proposed § 1.48D—-6. For
further information concerning the
registration and where to submit
comments on the collection of
information and the accuracy of the
estimated burden, and suggestions for
reducing this burden, please refer to the
preamble to the corresponding
temporary regulations (T.D. 9975)
published in the Rules and Regulations
section of this issue of the Federal
Register. For burden estimates
associated with the pre-filing
registration requirement as detailed in
proposed § 1.48D-6, see the preamble to
the corresponding temporary
regulations. These proposed regulations
are not changing or creating new
collection requirements beyond the
requirements that are being reviewed
and approved by OMB under the
temporary regulations.

II. Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. chapter 6), it is
hereby certified that these proposed
regulations will not have a significant
economic impact on a substantial
number of small entities. Although
these temporary regulations may affect
small entities, data are not readily
available about the number of small
entities affected. The economic impact
of these proposed regulations is not
likely to be significant. Section 1.48D—
6T(b) implements the statutory
authority granted by section
48D(d)(2)(E) that authorizes the IRS to
require such information or registration
as the Secretary deems necessary for
purposes of preventing duplication,
fraud, improper payments, or excessive
payments. These proposed regulations
will assist small entities wanting to
make the elective payment election
under section 48D(d). Notwithstanding
this certification, the Treasury
Department and the IRS welcome
comments on the impact of these
temporary regulations on small entities.

II1. Section 7805(f)

Pursuant to section 7805(f), these
proposed regulations will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business.

IV. Unfunded Mandates Reform Act

Section 202 of the Unfunded Mandate
Reform Act of 1995 requires that
agencies assess anticipated costs and
benefits and take certain other actions
before issuing a final rule that includes
any Federal mandate that may result in

expenditures in any one year by a State,
local, or Tribal government, in the
aggregate, or by the private sector, of
$100 million in 1995 dollars (updated
annually for inflation). These proposed
regulations do not include any Federal
mandate that may result in expenditures
by State, local, or Tribal governments, or
by the private sector in excess of that
threshold.

V. Executive Order 13132: Federalism

Executive Order 13132 (Federalism)
prohibits an agency from publishing any
rule that has federalism implications if
the rule either imposes substantial,
direct compliance costs on State and
local governments, and is not required
by statute, or preempts State law, unless
the agency meets the consultation and
funding requirements of section 6 of the
Executive order. These proposed
regulations do not have federalism
implications and do not impose
substantial, direct compliance costs on
State and local governments or preempt
State law within the meaning of the
Executive order.

VII. Regulatory Planning and Review

Pursuant to the Memorandum of
Agreement, Review of Treasury
Regulations under Executive Order
12866 (June 9, 2023), tax regulatory
actions issued by the IRS are not subject
to the requirements of section 6 of
Executive Order 12866, as amended.
Therefore, a regulatory impact
assessment is not required.

Comments and Public Hearing

Before these proposed amendments to
the regulations are adopted as final
regulations, consideration will be given
to comments that are submitted timely
to the IRS as prescribed in this preamble
under the ADDRESSES section. The
Treasury Department and the IRS
request comments on all aspects of the
proposed regulations. All comments
will be made available at
www.regulations.gov or upon request.
Once submitted to the Federal
eRulemaking Portal, comments cannot
be edited or withdrawn.

Announcement 2023-16, 2023-20
LR.B. 854 (May 15, 2023), provides that
public hearings will be conducted in
person, although the IRS will continue
to provide a telephonic option for
individuals who wish to attend or
testify at a hearing by telephone. Any
telephonic hearing will be made
accessible to people with disabilities.

A public hearing has been scheduled
for August 24, 2023, beginning at 10
a.m. ET, in the Auditorium at the
Internal Revenue Building, 1111
Constitution Avenue NW, Washington,

DC, unless no outlines are received by
August 14, 2023. Due to building
security procedures, visitors must enter
at the Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to comment by telephone at the hearing
must submit written or electronic
comments and an outline of the topics
to be discussed as well as the time to be
devoted to each topic by August 14,
2023, as prescribed in the preamble
under the ADDRESSES section. If no
outline of the topics to be discussed at
the hearing is received by August 14,
2023, the public hearing will be
cancelled. If the public hearing is
cancelled, a notice of cancellation of the
public hearing will be published in the
Federal Register.

A period of ten minutes will be
allocated to each person for making
comments. After the deadline for
receiving outlines has passed, the IRS
will prepare an agenda containing the
schedule of speakers. Copies of the
agenda will be made available: (1) at the
hearing, (2) at https://
www.regulations.gov, search IRS and
REG-105595-23, or (3) by emailing a
request to publichearings@irs.gov.
Please put “REG-105595-23 Agenda
Request” in the subject line of the email.

Individuals who want to testify in
person at the public hearing must send
an email to publichearings@irs.gov to
have your name added to the building
access list. The subject line of the email
must contain the regulation number
REG-105595-23 and the language
TESTIFY In Person. For example, the
subject line may say: Request to
TESTIFY In Person at Hearing for REG—
105595-23.

Individuals who want to testify by
telephone at the public hearing must
send an email to publichearings@irs.gov
to receive the telephone number and
access code for the hearing. The subject
line of the email must contain the
regulation number REG-105595-23 and
the language TESTIFY Telephonically.
For example, the subject line may say:
Request to TESTIFY Telephonically at
Hearing for REG-105595-23.

Individuals who want to attend the
public hearing in person without
testifying must also send an email to
publichearings@irs.gov to have your
name added to the building access list.
The subject line of the email must
contain the regulation number REG—
105595-23 and the language ATTEND
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In Person. For example, the subject line
may say: Request to ATTEND Hearing In
Person for REG-105595-23. Requests to
attend the public hearing must be
received by 5 p.m. EST on August 22,
2023.

Individuals who want to attend the
public hearing by telephone without
testifying must also send an email to
publichearings@irs.gov to receive the
telephone number and access code for
the hearing. The subject line of the
email must contain the regulation
number REG-105595-23 and the
language ATTEND Hearing
Telephonically. For example, the
subject line may say: Request to
ATTEND Hearing Telephonically for
REG-105595-23. Requests to attend the
public hearing must be received by 5
p-m. EST on August 22, 2023.

Hearings will be made accessible to
people with disabilities. To request
special assistance during a hearing
please contact the Publications and
Regulations Branch of the Office of
Associate Chief Counsel (Procedure and
Administration) by sending an email to
publichearings@irs.gov (preferred) or by
telephone at (202) 317-6901 (not a toll-
free number) at least August 21, 2023.

Statement of Availability of IRS
Documents

Guidance cited in this preamble is
published in the Internal Revenue
Bulletin and is available from the
Superintendent of Documents, U.S.
Government Publishing Office,
Washington, DC 20402, or by visiting
the IRS website at https://www.irs.gov.

Drafting Information

The principal author of this proposed
regulation is Lani M. Sinfield, Office of
the Associate Chief Counsel
(Passthroughs and Special Industries),
IRS. However, other personnel from the
Treasury Department and the IRS
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, the Treasury Department
and the IRS propose to amend 26 CFR
part 1 as follows:

PART 1—INCOME TAXES

m Paragraph. 1. The authority citation
for part 1 is amended by adding an entry
for § 1.48D—6 in numerical order to read
in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.48D-6 also issued under 26
U.S.C. 48D(d)(6).
* * * * *
m Par. 2. Section 1.48D-6, as proposed
to be added by 88 FR 17451, March 23,
2023, is revised to read as follows:

§1.48D-6 Elective payment election.

(a) Elective payment election—(1) In
general. A taxpayer, after successfully
completing the pre-filing registration
requirements under paragraph (b) of this
section, may make an elective payment
election with respect to any section 48D
credit determined with respect to such
taxpayer in accordance with section
48D(d)(1) of the Internal Revenue Code
(Code) and this section. A taxpayer,
other than a partnership or S
corporation, that makes an elective
payment election in the manner
provided in paragraph (c) of this section
will be treated as making a payment
against the Federal income taxes
imposed by subtitle A of the Code
(subtitle A) for the taxable year with
respect to which a section 48D credit is
determined equal to the amount of the
section 48D credit with respect to any
qualified property otherwise allowable
to the taxpayer (determined without
regard to section 38(c) of the Code). The
payment described in section 48D(d)(1)
and this paragraph (a)(1) will be treated
as made on the later of the due date
(determined without regard to
extensions) of the return of tax imposed
by subtitle A for the taxable year or the
date on which such return is filed.

(2) Partnerships and S corporations.
See paragraph (d) of this section for
special rules regarding elective payment
elections under section 48D(d)
applicable to partnerships and S
corporations.

(3) Irrevocable. Any election under
section 48D(d)(1) and this section, once
made, will be irrevocable and, except as
otherwise provided, will apply with
respect to any amount of section 48D
credit for the taxable year for which the
election is made.

(b) Pre-filing registration required—(1)
In general. Pre-filing registration by any
taxpayer (including a partnership or an
S corporation) in accordance with this
paragraph (b) is a condition that must be
successfully completed prior to making
an elective payment election under
section 48D(d)(1) and this section with
respect to qualified property placed in
service by the taxpayer as part of an
advanced manufacturing facility of an
eligible taxpayer. An elective payment
election will not be effective with
respect to the section 48D credit
determined with respect to any such
qualified property placed in service by
any taxpayer unless the taxpayer

received a valid registration number for
the taxpayer’s qualified investment in
the advanced manufacturing facility of
an eligible taxpayer in accordance with
this paragraph (b) and provided the
registration number for each qualified
investment in each advanced
manufacturing facility on its Form 3800,
General Business Credit, attached to the
tax return in accordance with guidance.
For purposes of this section, the term
guidance means guidance published in
the Federal Register or Internal Revenue
Bulletin, as well as administrative
guidance such as forms, instructions,
publications, or other guidance on the
IRS.gov website. See §§601.601 and
601.602 of this chapter. However,
completion of the pre-filing registration
requirements and receipt of a
registration number does not, by itself,
mean the taxpayer is eligible to receive
a payment with respect to any section
48D credit determined with respect to
the qualified property.

(2) Manner of registration. Unless
otherwise provided in guidance, a
taxpayer must complete the pre-filing
registration process electronically
through the IRS electronic portal and in
accordance with the instructions
provided therein.

(3) Members of a consolidated group.
A member of a consolidated group is
required to complete pre-filing
registration as a condition of, and prior
to, making an elective payment election.
See § 1.1502-77 (providing rules
regarding the status of the common
parent as agent for its members).

(4) Timing of pre-filing registration. A
taxpayer must satisfy the pre-filing
registration requirements of this
paragraph (b) and receive a registration
number under paragraph (b)(6) of this
section prior to making any elective
payment election under this section on
the taxpayer’s tax return for the taxable
year at issue.

(5) Each qualified investment in an
advanced manufacturing facility must
have its own registration number. A
taxpayer must obtain a registration
number for each qualified investment in
an advanced manufacturing facility of
an eligible taxpayer with respect to
which an elective payment election is
made.

(6) Information required to complete
the pre-filing registration process.
Unless modified in future guidance, a
taxpayer must provide the following
information to the IRS to complete the
pre-filing registration process:

(i) The taxpayer’s general information,
including its name, address, taxpayer
identification number, and type of legal
entity;
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(ii) Any additional information
required by the IRS electronic portal;

(iii) The taxpayer’s taxable year, as
determined under section 441 of the
Code;

(iv) The type of annual return(s)
normally filed by the taxpayer with the
IRS;

(v) A list of each qualified investment
in an advanced manufacturing facility
that the taxpayer intends to use to
determine a section 48D credit for
which the taxpayer intends to make an
elective payment election;

(vi) For each qualified investment in
an advanced manufacturing facility
listed in paragraph (b)(6)(v) of this
section, any further information
required by the IRS electronic portal,
such as:

(A) The type of qualified investment
in the advanced manufacturing facility;

(B) Physical location (that is, address
and coordinates (longitude and latitude)
of the advanced manufacturing facility);

(C) Any supporting documentation
relating to the construction,
reconstruction or acquisition of the
advanced manufacturing facility (such
as, State and local government permits
to operate the advanced manufacturing
facility, certifications, and evidence of
ownership that ties to the land deed,
lease, or other documented right to use
and access any land upon which the
advanced manufacturing facility is
constructed or housed);

(D) The beginning of construction
date and the placed in service date of
any qualified property that is part of the
advanced manufacturing facility;

(E) The source of funds the taxpayer
used to acquire the qualified property
with respect to which the qualified
investment was made; and

(F) Any other information that the
taxpayer or entity believes will help the
IRS evaluate the registration request;

(vii) The name of a contact person for
the taxpayer. The contact person is the
person whom the IRS may contact if
there is an issue with the registration.
The contact person must either:

(A) Possess legal authority to bind the
taxpayer; or

(B) Must provide a properly executed
power of attorney on Form 2848, Power
of Attorney and Declaration of
Representative;

(viii) A penalties of perjury statement,
effective for all information submitted
as a complete application, and signed by
a person with personal knowledge of the
relevant facts that is authorized to bind
the registrant; and

(ix) Any other information the IRS
deems necessary for purposes of
preventing duplication, fraud, improper
payments, or excessive payments under

this section that is provided in
guidance.

(7) Registration number—(i) In
general. The IRS will review the
information provided and will issue a
separate registration number for each
qualified investment in an advanced
manufacturing facility of an eligible
taxpayer for which the taxpayer making
the registration provided sufficient
verifiable information.

(ii) Registration number is only valid
for one year. A registration number is
valid only with respect to the taxpayer
that obtained the registration number
under this section and only for the
taxable year for which it is obtained.

(iii) Renewing registration numbers. If
an elective payment election will be
made with respect to any section 48D
credit determined with respect to a
qualified investment in an advanced
manufacturing facility for a taxable year
after a registration number under this
section has been obtained, the taxpayer
must renew the registration for that
subsequent year in accordance with
applicable guidance, including attesting
that all the facts previously provided are
still correct or updating any facts.

(iv) Amendment of previously
submitted registration information if a
change occurs before the registration
number is used. As provided in
instructions to the pre-filing registration
portal, if specified changes occur with
respect to a qualified investment in an
advanced manufacturing facility for
which a registration number has been
previously obtained, a taxpayer must
amend the registration (or may need to
submit a new registration) to reflect
these new facts. For example, if an
eligible taxpayer that is the owner of an
advanced manufacturing facility
previously registered for an elective
payment election for a section 48D
credit determined with respect to that
advanced manufacturing facility and the
advanced manufacturing facility
undergoes a change of ownership
(incident to a corporate reorganization
or an asset sale) such that the new
owner has a different employer
identification number (EIN) than the
owner who obtained the original
registration, the original owner of the
advanced manufacturing facility must
amend the original registration to
disassociate its EIN from the advanced
manufacturing facility and the new
owner must submit separately an
original registration (or if the new owner
previously registered other qualified
investments or advanced manufacturing
facilities, must amend its original
registration) to associate the new
owner’s EIN with the previously

registered advanced manufacturing
facility.

(v) Registration number is required to
be reported on the return for the taxable
year of the elective payment election.
The taxpayer must include the
registration number of the qualified
investment in the advanced
manufacturing facility on the taxpayer’s
return as provided in this paragraph (b)
for the taxable year. The IRS will treat
an elective payment election as
ineffective with respect to a section 48D
credit determined with respect to a
qualified investment in an advanced
manufacturing facility for which the
taxpayer does not include a valid
registration number on the annual
return.

(c) Time and manner of election—(1)
In general. Any elective payment
election under section 48D(d)(1) and
this section with respect to any section
48D credit determined with respect to a
taxpayer’s qualified investment must—

(i) Be made on the taxpayer’s original
return of tax (including a superseding
return) filed not later than the due date
(including extensions of time) for the
taxable year for which the section 48D
credit is determined and the election is
made in the manner prescribed by the
IRS in guidance;

(ii) Include any required completed
source credit form(s), a completed Form
3800, and any additional information
required in instructions, including
supporting calculations;

(i1i) Provide on the completed Form
3800 a valid registration number for the
qualified investment that is placed in
service as part of an advanced
manufacturing facility of an eligible
taxpayer;

(iv) Include a statement attesting
under the penalties of perjury that—

(A) The taxpayer claiming to be an
eligible taxpayer is not a foreign entity
of concern within the meaning of
§1.48D-2(f)(2) and has not made an
applicable transaction as defined in
§ 1.50-2(b)(3) during the taxable year
that the qualified property is placed in
service; and

(B) The taxpayer will not claim a
double benefit (within the meaning of
section 48D(d)(3) and paragraphs
(d)(2)(i1)(B) and (C) and (e) of this
section) with respect to any elective
payment election made by the taxpayer;
and

(v) Be made not later than the due
date (including extensions of time) for
the taxable year for which the election
is made, but in no event earlier than
May 8, 2023.

(2) Limitations. No elective payment
election may be made or revised on an
amended return or by filing an
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administrative adjustment request under
section 6227 of the Code. There is no
relief available under §§301.9100-1
through 301.9100-3 of this chapter for
an elective payment election that is not
timely filed in accordance with
paragraph (c)(1) of this section.

(d) Special rules for partnerships and
S corporations—(1) In general. If a
partnership or S corporation directly
holds any property for which an
advanced manufacturing investment
credit is determined, any election under
this section must be made by the
partnership or S corporation. No
election under section 48D(d) and this
section by any partner or shareholder is
allowed.

(2) Election—I(i) Time and manner of
election. An elective payment election
by a partnership or S corporation is
made at the same time and in the same
manner, and subject to the pre-filing
registration and other requirements for
the election to be effective, as provided
in paragraphs (b) and (c) of this section.

(ii) Effect of election. If a partnership
or S corporation makes an elective
payment election with respect to a
section 48D credit, the following rules
will apply:

(A) The Internal Revenue Service will
make a payment to such partnership or
S corporation equal to the amount of
such credit, determined in accordance
with paragraph (d)(6) of this section
(unless the partnership or S corporation
owes a Federal tax liability, in which
case the payment may be reduced by
such tax liability);

(B) Before determining any partner’s
distributive share, or S corporation
shareholder’s pro rata share, of such
credit, such credit is reduced to zero
and is, for any other purposes under the
Code, deemed to have been allowed
solely to such entity (and not allocated
or otherwise allowed to its partners or
shareholders) for such taxable year; and

(C) Any partner’s or S corporation
shareholder’s share of any qualified
investment in an advanced
manufacturing facility for which an
elective payment election has been
made for the taxable year, is reduced to
zero for such taxable year.

(ii1) Coordination with sections 705
and 1366. Any amount with respect to
which the election is made is treated as
tax exempt income for purposes of
sections 705 and 1366 of the Code.

(iv) Partner’s distributive share. A
partner’s distributive share of such tax
exempt income is equal to such
partner’s distributive share of its
otherwise allocable basis in qualified
property under § 1.48D-2(h)(2)(i) for
such taxable year.

(v) S corporation shareholder’s pro-
rata share. An S corporation
shareholder’s pro rata share (as
determined under section 1377(a) of the
Code) of such tax exempt income is
taken into account by the S corporation
shareholder in the taxable year (as
determined under sections 444 and
1378(b) of the Code) in which the
section 48D credit is determined and is
based on the shareholder’s otherwise
apportioned basis in qualified property
under § 1.48D-2(h)(2)(ii) for the taxable
year.

(vi) Timing of tax exempt income.
Such tax exempt income resulting from
such election is treated as received or
accrued, including for purposes of
sections 705 and 1366 of the Code, as
of the date the qualified property is
placed in service with respect to the
partnership or S corporation.

(3) Disregarded entity ownership. In
the case of a qualified property held
directly by an entity disregarded as
separate from a partnership or S
corporation for Federal income tax
purposes, such qualified property will
be treated as held directly by the
partnership or S corporation for
purposes of making an elective payment
election.

(4) Electing partnerships in tiered
structures. If a partnership (upper-tier
partnership) is a direct or indirect
partner of a partnership that makes an
elective payment election and directly
or indirectly receives an allocation of
tax exempt income resulting from the
elective payment election made by the
partnership, the upper-tier partnership
must determine its partners’ distributive
shares of such tax exempt income in
proportion to each partner’s distributive
share of its otherwise allocable basis in
qualified property under § 1.48D—
2(h)(2)(d) for such taxable year.

(5) Character of tax exempt income.
Tax exempt income resulting from an
elective payment election by an S
corporation or a partnership is treated as
arising from an investment activity and
not from the conduct of a trade or
business within the meaning of section
469(c)(1)(A). As such, the tax exempt
income is not treated as passive income
to any partners or shareholders who do
not materially participate within the
meaning of section 469(c)(1)(B).

(6) Determination of amount of the
section 48D credit—(i) In general. In
determining the amount of the section
48D credit that will result in a payment
under paragraph (d)(2)(ii)(A) of this
section, the partnership or S corporation
must compute the amount of the credit
allowable (without regard to section
38(c)) as if an elective payment election
were not made. Because a partnership or

S corporation is not subject to section
469 (that is, section 469 applies at the
partner or shareholder level), the
amount of the credit determined by a
partnership or S corporation is not
subject to limitation by section 469.
Because the section 48D credit is an
investment credit under section 46,
sections 49 and 50 apply to limit the
amount of the credit.

(ii) Application of section 49 at-risk
rules to determination of section 48D
credit for partnerships and S
corporations. Any amount of section
48D credit determined with respect to
qualified property held directly by a
partnership or S corporation must be
determined by the partnership or S
corporation taking into account the
section 49 at-risk rules at the partner or
shareholder level as of the close of the
taxable year in which the qualified
property is placed in service. Thus, if
the credit base of a qualified property is
limited to a partner or S corporation
shareholder by section 49, then the
amount of the section 48D credit
determined by the partnership or S
corporation is also limited. A
partnership or S corporation that
directly holds qualified property must
request from each of its partners or
shareholders, respectively, that is
subject to section 49, the amount of
such partner’s or shareholder’s
nonqualified nonrecourse financing
with respect to the qualified property as
of the close of the taxable year in which
the property is placed in service.
Additionally, the partnership or S
corporation must attach to its tax return
for the taxable year in which the
qualified property is placed in service,
the amount of each partner’s or
shareholder’s section 49 limitation with
respect to any qualified property.
Changes to at-risk amounts under
section 49 for partners or S corporation
shareholders after the close of the
taxable year in which the qualified
property is placed in service do not
impact the section 48D credit
determined by the partnership or S
corporation, but do impact the
partner(s) or S corporation
shareholder(s) as provided in paragraph
(d)(6)(iii) of this section.

(iii) Changes in at-risk amounts under
section 49 at partner or shareholder
level. A partner or shareholder in a
partnership or S corporation,
respectively, must apply the rules under
section 49 at the partner or shareholder
level if there is a change in nonqualified
nonrecourse financing with respect to
the partner or shareholder after the close
of the taxable year in which the
qualified property is placed in service
and the section 48D credit is
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determined. If there is an increase in
nonqualified nonrecourse financing to a
partner, any adjustment under the rules
of section 49(b) is calculated based on
the partner’s share of the basis (or cost)
of the qualified property to which the
section 48D credit was determined in
accordance with § 1.48D-2(h)(2)@{). If
there is an increase in nonqualified
nonrecourse financing to a shareholder,
any adjustment under the rules of
section 49(b) is calculated based on the
shareholder’s pro rata share of the basis
(or cost) of the qualified property to
which the section 48D was determined
in accordance with § 1.48D-2(h)(2)(ii). If
there is a decrease in nonqualified
nonrecourse financing, any increase in
the credit base is taken into account by
the partner or shareholder as provided
under section 49, and any resulting
credit is not eligible for an elective
payment election under section 48D(d).

(7) Partnerships subject to subchapter
C of chapter 63 of the Code. See
§ 301.6241-7(j) of this chapter for rules
applicable to payments made to
partnerships subject to subchapter C of
chapter 63 of the Code for a partnership
taxable year.

(8) Example. The following example
illustrates the rules of this paragraph
(d).
(i) Example. P is a calendar-year
partnership consisting of partners A and
B, each 50% owners. P constructs
Facility A, an advanced manufacturing
facility, at V. P completes the pre-filing
registration with respect to Facility A at
V for 2024 in accordance with
paragraph (b) of this section. In 2024, P
places in service qualified property
which is part of Facility A at V. P timely
files its 2024 Form 1065 and properly
makes the elective payment election in
accordance with paragraph (c) of this
section. On its Form 1065, P properly
determines that the amount of section
48D credit with respect to the qualified
property placed in service at Facility A
for 2024 is $100,000. The IRS processes
P’s return and makes a $100,000
payment to P. Before determining A’s
and B’s distributive shares, P reduces
the section 48D credit to zero. However,
for other purposes of the Code, the
$100,000 section 48D credit is deemed
to have been allowed to P for 2024. The
$100,000 is treated as tax exempt
income for purposes of section 705, and
A’s and B’s distributive shares of such
tax exempt income is based on each
partner’s otherwise allocable basis in
qualified property under § 1.48D—
2(h)(2)(i) for the 2024 taxable year
($50,000 each). A’s and B’s basis in their
partnership interests and capital
accounts will be appropriately adjusted
to take into account basis adjustments

made to the qualified property under
section 50(c)(5) and § 1.704—
1(b)(2)(iv)(j). See paragraph (g)(2) of this
section. The tax exempt income
received or accrued by P as a result of
the elective payment election is treated
as received or accrued, including for
purposes of section 705, as of date P
placed in service the qualified property
in 2024.

(ii) [Reserved]

(e) Denial of double benefit—(1) In
general. In the case of a taxpayer making
an election under section 48D(d) and
this section with respect to any section
48D credit determined under section
48D(a) and § 1.48D-1, such credit is
reduced to zero and is, for any other
purposes under the Code, deemed to
have been allowed to the taxpayer for
such taxable year. Paragraphs (e)(2) and
(3) of this section explain the
application of the section 48D(d)(3)
denial of a double benefit rule to a
taxpayer (other than a partnership or S
corporation). The application of section
48D(d)(3) to a partnership or S
corporation is provided in paragraphs
(d)(2)(i1)(B) and (C) of this section.

(2) Application of the denial of double
benefit rule. A taxpayer (other than a
partnership or S corporation) making an
elective payment election applies
section 48D(d)(3) by taking the
following steps:

(i) Compute the amount of the Federal
income tax liability (if any) for the
taxable year, without regard to the
general business credit under section 38
(GBQ), that is payable on the due date
of the tax return (without regard to
extensions), and the amount of the
Federal income tax liability that may be
offset by GBCs pursuant to the
limitation based on the amount of tax
under section 38.

(ii) Compute the amount of the GBCs
carryforwards carried to the taxable year
plus the amount of the current year
GBCs (including the current section 48D
credit) allowed for the taxable year
under section 38. Because the election
must made on an original return of tax
for the taxable year for which the
section 48D credit is determined, any
business credit carrybacks are not
considered when determining the
elective payment amount for the taxable

ear.
Y (iii) Apply the GBCs allowed for the
taxable year as computed under
paragraph (e)(2)(ii) of this section,
including those attributable to the
section 48D credit as GBC, against the
tax liability computed in paragraph
(e)(2)(i) of this section.

(iv) Identify the amount of any excess
or unused current year GBC, as defined
under section 39, attributable to current

year section 48D credit for which the
taxpayer is making an elective payment
election. Treat the amount of such
unused section 48D credit as a payment
against the tax imposed by subtitle A for
the taxable year with respect to which
such credit is determined (rather than
having them available for carryback or
carryover) (net elective payment
amount).

(v) Reduce the section 48D credit for
which an elective payment election is
made by the amount (if any) allowed as
a general business credit under section
38 for the taxable year, as provided in
paragraph (e)(2)(iii) of this section, and
by the net elective payment amount (if
any) that is treated as a payment against
tax, as provided in paragraph (e)(2)(iv)
of this section, which results in the
section 48D credit being reduced to
ZEro.

(3) Use of the section 48D credit for
other purposes. The full amount of the
section 48D credit for which an elective
payment election is made is deemed to
have been allowed for all other purposes
of the Code, including, but not limited
to, the basis reduction and recapture
rules imposed by section 50, and the
calculation of any underpayment of
estimated taxes under sections 6654 and
6655 of the Code.

(4) Examples. The following examples
illustrate the rules of this paragraph (e).
(i) Example 1. Z Corp is a calendar-

year C corporation. Z Corp places in
service qualified property which is part
of an advanced manufacturing facility in
June of 2024. Z Corp completes the pre-
filing registration in accordance with
this section and receives a registration
number for the qualified property. Z
Corp timely files its 2024 Form 1120 on
April 15, 2025, properly making the
elective payment election with respect
to the section 48D credit in accordance
with this section. On its return, Z Corp
properly determines that it has $500,000
of tax imposed by subtitle A of the Code
(see paragraph (e)(2)(i) of this section).
For simplicity, assume the maximum
amount of GBCs that can be claimed for
the taxable year is $375,000. Z Corp
properly determines that the amount of
the section 48D credit determined with
respect to the qualified property (its
GBC for the taxable year) is $100,000
(see paragraph (e)(2)(ii) of this section.
Under paragraph (e)(2)(iii) of this
section, the section 48D credit reduces
Z Corp’s tax liability to $400,000. Z
Corp pays its $400,000 tax liability on
April 15, 2025. Because there is no
unused section 48D credit, paragraph
(e)(2)(iv) of this section does not apply.
Under paragraph (e)(2)(v) of this section,
the $100,000 of section 48D credit is
reduced by the $100,000 of section 48D
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credit claimed as GBCs for the taxable
year, which results in the section 48D
credit being reduced to zero. However,
the $100,000 of section 48D credit is
deemed to have been allowed to Z Corp
for 2024 for all other purposes of the
Code under paragraph (e) of this section.

(ii) Example 2. Assume the same facts
as in paragraph (e)(4)(i) of this section
(Example 1), except that Z Corp has
$80,000 of tax imposed by subtitle A
(paragraph (e)(2)(i) of this section). Z
Corp’s GBC credit is still $100,000
(paragraph (e)(2)(ii) of this section). For
simplicity, assume the maximum
amount of GBCs that can be claimed for
the taxable year under section 38(c) is
$60,000. Z Corp uses $60,000 of its
section 48D credit against its tax
liability under paragraph (e)(2)(iii) of
this section. Z Corp’s net elective
payment amount is $40,000 determined
under paragraph (e)(2)(iv) of this
section. Z Corp reduces the elective
payment amount by the $60,000
claimed against tax in paragraph
(e)(2)(iii) of this section and by the
$40,000 net elective payment amount
determined in paragraph (e)(2)(iv) of
this section, resulting in the applicable
credit being reduced to zero (paragraph
(e)(2)(v) of this section). When the IRS
processes Z Corp’s 2024 Form 1120, the
net elective payment amount results in
a $40,000 refund to Z Corp. However,
for other purposes of the Code, the
$100,000 section 48D credit is deemed
to have been allowed to Z Corp for 2024
(paragraph (e) of this section). Even
though Z Corp did not owe tax after
applying the net elective payment
amount against its net tax liability, Z
Corp may be subject to the section 6655
penalty for failure to pay estimated
income tax. The net elective payment is
not an estimated tax installment, rather
it is treated as a payment made at the
filing of the return.

(f) Excessive payment—(1) In general.
Except as provided in paragraph (f)(2) of
this section, in the case of any amount
treated as a payment which is made by
the taxpayer under section 48D(d)(1)
and paragraph (a) of this section, or any

ayment made pursuant to section
48D(d)(2)(A)(i)(I) and paragraph (d) of
this section, with respect to any
property, which amount the
Commissioner determines constitutes an
excessive payment as defined in
paragraph (f)(3) of this section, the tax
imposed on such taxpayer by chapter 1
of the Code for the taxable year in which
such determination is made is increased
by an amount equal to the sum of—

(i) The amount of such excessive
payment; plus

(ii) An amount equal to 20 percent of
such excessive payment.

(2) Reasonable cause. Paragraph
(£)(1)(ii) of this section will not apply if
the taxpayer demonstrates to the
satisfaction of the Commissioner that
the excessive payment resulted from
reasonable cause.

(3) Excessive payment defined. For
purposes of section 48D(d) and this
paragraph (f), the term excessive
payment means, with respect to any
property for which an election is made
under section 48D(d) and this section
for any taxable year, an amount equal to
the excess of—

(i) The amount treated as a payment
which is made by the taxpayer pursuant
to section 48D(d)(1) and paragraph (a) of
this section, or any payment made by
the Commissioner pursuant to section
48D(d)(2)(A)(D(i) and paragraph (d) of
this section, with respect to such
property for such taxable year; over

(ii) The amount of the section 48D
credit which, without application of
section 48D(d) and this section, would
be otherwise allowable (determined
without regard to section 38(c)) under
section 48D(a) and the section 48D
regulations with respect to such
property for such taxable year.

(4) Examples. The following example
illustrates the principles of this
paragraph (f).

(i) Example. A Corp is a calendar-year
C corporation. A Corp places in service
qualified property which is part of
Facility A, an advanced manufacturing
facility in 2023. A Corp properly
completes the pre-filing registration in
accordance with paragraph (b) of this
section and receives a registration
number for the advanced manufacturing
facility. A Corp timely files its 2023
Form 1120, properly providing the
registration number for Facility A and
otherwise complying with paragraph (c)
of this section. On its return, Corp A
calculates that the amount of the section
48D credit with respect to the qualified
property is $100,000 and that the net
elective payment amount is $100,000.
Corp A receives a refund in the amount
of $100,000. In 2025, the IRS determines
that the amount of the section 48D
credit properly allowable to Corp A in
2023 with respect to Facility A (as
determined pursuant to § 1.48D-1(b)
and without regard to the limitation
based on tax in section 38(c)) was
$60,000. Corp A is not able to show
reasonable cause for the difference. The
excessive payment amount is $40,000
($100,000 treated as a
payment — $60,000 allowable amount).
In 2025, the tax imposed under chapter
1 on Corp A is increased in the amount
of $48,000 ($40,000 + (20% * $40,000 =
$8,000).

(ii) [Reserved]

(g) Basis reduction and recapture—(1)
In general. The rules in section 50(a)
and (c) of the Code apply with respect
to elective payments under paragraphs
(a) and (d) of this section.

(2) Basis adjustment—(i) In general. If
a section 48D credit is determined with
respect to property for which a taxpayer
makes an election under section
48D(d)(1), then the adjusted basis of the
property shall be reduced by the amount
of the section 48D credit determined for
which the taxpayer made an election
under section 48D(d)(1).

(ii) Basis adjustment by partnership or
S corporation. If an advanced
manufacturing investment credit is
determined with respect to property for
which a partnership or S corporation
makes an election under section
48D(d)(1), then the adjusted basis of the
property shall be reduced by the amount
of the advanced manufacturing
investment credit determined with
respect to the property held by the
partnership or S corporation, for which
the IRS made a payment to the
partnership or S corporation pursuant to
section 48D(d)(2)(A)@E)().

(iii) Basis adjustment of partners and
S corporation shareholders. The
adjusted basis of a partner’s interest in
a partnership, and stock in an S
corporation, shall be appropriately
adjusted pursuant to section 50(c)(5) to
take into account adjustments made
under paragraph (g)(2)(ii) of this section
in the basis of property held by the
partnership or S corporation, as the case
may be.

(3) Recapture reporting. Any reporting
of recapture is made on the taxpayer’s
annual return in the manner prescribed
by the IRS in any guidance.

(h) Applicability date. This section
applies to property that is placed in
service after December 31, 2022, and
during a taxable year ending on or after
[DATE OF PUBLICATION OF FINAL
RULE].

Douglas W. O’Donnell,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2023—-12800 Filed 6—-14—23; 11:15 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2023-0309]
RIN 1625-AA00

Safety Zone; Henderson Bay,
Henderson Harbor, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a permanent safety zone for
certain waters of Henderson Harbor.
This action is necessary to provide for
the safety of life on these navigable
waters near Henderson Harbor,
Henderson, NY, during annual
reoccurrences of a fireworks display.
This proposed rulemaking would
prohibit persons and vessels from being
in the safety zone unless authorized by
the Captain of the Port Buffalo or a
designated representative. We invite
your comments on this proposed
rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before July 21, 2023.

ADDRESSES: You may submit comments
identified by docket number USCG—
2023-0309 using the Federal Decision
Making Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email MST2 Andrew
Nevenner, Waterways Management
Division MSD Massena, U.S. Coast
Guard; telephone 315-769-5483, email
SMB-MSDMassena-Waterways
Management@uscg.mil.

SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On March 6, 2023, the Henderson
Business and Community Council
notified the Coast Guard that it will be
conducting a fireworks display from
9:30 through 10 p.m. on July 29, 2023,

for the Christmas in July Celebration.
The fireworks are to be launched from

a barge in Henderson Bay approximately
1500 yards north of the town boat ramp
located on the southern shore of
Henderson Harbor in Henderson Harbor,
NY. Hazards from firework displays
include accidental discharge of
fireworks, dangerous projectiles, and
falling hot embers or other debris. The
Captain of the Port Buffalo (COTP) has
determined that potential hazards
associated with the fireworks to be used
in this display would be a safety
concern for anyone within a 140-yard
radius of the barge.

The purpose of this rulemaking is to
ensure the safety of vessels and the
navigable waters within a 140-yard
radius of the fireworks barge before,
during, and after the scheduled event.
The Coast Guard is proposing this
rulemaking under authority in 46 U.S.C.
70034 (previously 33 U.S.C. 1231).

III. Discussion of Proposed Rule

The COTP is proposing to establish a
safety zone for certain waters of
Henderson Harbor for annual
reoccurrences of the fireworks display,
which will be announced in the Federal
Register. The safety zone would cover
all navigable waters within 140-yards of
a barge in Henderson Bay located
approximately 1500-yards north of the
town boat ramp located on the southern
shore of Henderson Harbor in
Henderson Harbor, NY. The duration of
the zone is intended to ensure the safety
of vessels and these navigable waters
before, during, and after the scheduled
fireworks display. No vessel or person
would be permitted to enter the safety
zone without obtaining permission from
the COTP or a designated
representative. The regulatory text we
are proposing appears at the end of this
document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This NPRM has not been designated a
““significant regulatory action,” under
Executive Order 12866. Accordingly,
the NPRM has not been reviewed by the

Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone.
Vessel traffic would be able to safely
transit around this safety zone which
would impact a small designated area of
Henderson Bay for less than 2 hour
during the evening when vessel traffic is
normally low. Moreover, the Coast
Guard would issue a Broadcast Notice to
Mariners via VHF—FM marine channel
16 about the zone, and the rule would
allow vessels to seek permission to enter
the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
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the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
potential effects of this proposed rule
elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning

COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321—4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves a safety zone lasting 1.5
hours that would prohibit entry within
140 yards of a fireworks barge. Normally
such actions are categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

Submitting comments. We encourage
you to submit comments through the
Federal Decision Making Portal at
https://www.regulations.gov. To do so,
go to https://www.regulations.gov, type
USCG-2023-0309 in the search box and
click ““Search.” Next, look for this
document in the Search Results column,
and click on it. Then click on the
Comment option. If you cannot submit
your material by using https://

www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this proposed rule
for alternate instructions.

Viewing material in docket. To view
documents mentioned in this proposed
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material” in the
Document Type column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. We review all
comments received, but we will only
post comments that address the topic of
the proposed rule. We may choose not
to post off-topic, inappropriate, or
duplicate comments that we receive.

Personal information. We accept
anonymous comments. Comments we
post to https://www.regulations.gov will
include any personal information you
have provided. For more about privacy
and submissions to the docket in
response to this document, see DHS’s
eRulemaking System of Records notice
(85 FR 14226, March 11, 2020).

List of Subjects in 33 CFR Part 165

Harbors, marine safety, navigation
(water), reporting and recordkeeping
requirements, security measures,
waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision 1.3.

m 2.In § 165.939, amend Table 165.939
by adding entry (b)(34)) to read as
follows:

§165.939 Safety Zones; Annual Events in
the Captain of the Port Buffalo Zone.

* * * * *

Event

Location 1

Enforcement date and
time 2

(b) July Safety Zones

*

(34) Christmas in July Fire-
works.

* * *

*

Henderson Harbor, NY. All waters within a 420-foot radius of the barge at position On or around the last
43°86'66” N, 076°20°97” W in Henderson Harbor, NY.

weekend of July.

1 All coordinates listed in Table 165.xxx reference Datum NAD 1983.
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2 As noted in paragraph (a)(3) of this section, the enforcement dates and times for each of the listed safety zones are subject to change. In the
event of a change, or for enforcement periods listed that do not allow a specific date or dates to be determined, the Captain of the Port will pro-
vide notice to the public by publishing a Notice of Enforcement in the Federal Register, as well as, issuing a Broadcast Notice to Mariner.]

Dated: May 30, 2023.
Mark I. Kuperman,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2023—-11880 Filed 6—20-23; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-0OAR-2023-0206; FRL-11037-
01-R3]

Air Plan Disapproval; Delaware;
Removal of Excess Emissions
Provisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to
disapprove certain portions of a state
implementation plan (SIP) revision
submitted by the State of Delaware,
through the Delaware Department of
Natural Resources and Environmental
Control (DNREC), on November 22,
2016. The revision was submitted by
Delaware in response to a national
finding of substantial inadequacy and
SIP call published on June 12, 2015,
which included certain provisions in
the Delaware SIP related to excess
emissions during startup, shutdown,
and malfunction (SSM) events. EPA is
proposing disapproval of certain
portions of the SIP revision and
proposing to determine that such SIP
revision does not correct the remaining
deficiencies in Delaware’s SIP identified
in the June 12, 2015, SIP call in
accordance with the requirements for
SIP provisions under the Clean Air Act
(CAA or Act). This action addresses the
remaining deficiencies identified in
EPA’s June 2015 SIP call that have not
yet been addressed by prior EPA actions
on Delaware’s November 2016 SIP
submission.

DATES: Written comments must be
received on or before July 21, 2023.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R03—
OAR-2023-0206 at
www.regulations.gov, or via email to
gordon.mike@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from

Regulations.gov. For either manner of
submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
www.epa.gov/dockets/commenting-epa-
dockets.

FOR FURTHER INFORMATION CONTACT:
Mallory Moser, Planning &
Implementation Branch (3AD30), Air &
Radiation Division, U.S. Environmental
Protection Agency, Region III, Four
Penn Center, 1600 John F. Kennedy
Boulevard, Philadelphia, Pennsylvania
19103. The telephone number is (215)
814-2030. Ms. Moser can also be
reached via electronic mail at
moser.mallory@epa.gov.
SUPPLEMENTARY INFORMATION: On
November 22, 2016, DNREC submitted a
revision to its SIP in response to a
national finding of substantial
inadequacy and SIP call published on
June 12, 2015, which included certain
provisions in the Delaware SIP related
to excess emissions during SSM events.

I. Background
A. EPA’s 2015 SSM SIP Action

On February 22, 2013, EPA issued a
Federal Register notice of proposed
rulemaking outlining EPA’s policy at
the time with respect to SIP provisions
related to periods of SSM. EPA analyzed
specific SSM SIP provisions and
explained how each one either did or
did not comply with the CAA with
regard to excess emission events.! For

1 State Implementation Plans: Response to
Petition for Rulemaking; Findings of Substantial
Inadequacy; and SIP Calls To Amend Provisions
Applying to Excess Emissions During Periods of
Startup, Shutdown, and Malfunction, 78 FR 12460
(February 22, 2013).

each SIP provision that EPA determined
to be inconsistent with the CAA, EPA
proposed to find that the existing SIP
provision was substantially inadequate
to meet CAA requirements and thus
proposed to issue a SIP call under CAA
section 110(k)(5). On September 17,
2014, EPA issued a document
supplementing and revising what the
Agency had previously proposed on
February 22, 2013, in light of a D.C.
Circuit decision that determined the
CAA precludes authority of the EPA to
create affirmative defense provisions
applicable to private civil suits. EPA
outlined its updated policy that
affirmative defense SIP provisions are
not consistent with CAA requirements.
EPA proposed in the supplemental
proposal document to apply its revised
interpretation of the CAA to specific
affirmative defense SIP provisions and
proposed SIP calls for those provisions
where appropriate.2

On June 12, 2015, pursuant to CAA
section 110(k)(5), EPA finalized ‘‘State
Implementation Plans: Response to
Petition for Rulemaking; Restatement
and Update of EPA’s SSM Policy
Applicable to SIPs; Findings of
Substantial Inadequacy; and SIP Calls
To Amend Provisions Applying to
Excess Emissions During Periods of
Startup, Shutdown and Malfunction,”
hereafter referred to as the “2015 SSM
SIP Action.” 3 The 2015 SSM SIP Action
clarified, restated, and updated EPA’s
interpretation that SSM exemption and
affirmative defense SIP provisions are
inconsistent with CAA requirements.
The 2015 SSM SIP Action found that
certain SIP provisions in 36 states were
substantially inadequate to meet CAA
requirements and issued a SIP call to
those states to submit SIP revisions to
address the inadequacies. EPA
established an 18-month deadline by
which the affected states had to submit
such SIP revisions. States were required
to submit corrective revisions to their
SIPs in response to the SIP calls by
November 22, 2016.

EPA issued a Memorandum in
October 2020 (2020 Memorandum),
which stated that certain provisions
governing SSM periods in SIPs could be
viewed as consistent with CAA
requirements.# Importantly, the 2020

279 FR 55920 (September 17, 2014).

380 FR 33840 (June 12, 2015).

4 Qctober 9, 2020, memorandum ‘“Inclusion of
Provisions Governing Periods of Startup,
Shutdown, and Malfunctions in State
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Memorandum stated that it ““did not
alter in any way the determinations
made in the 2015 SSM SIP Action that
identified specific state SIP provisions
that were substantially inadequate to
meet the requirements of the Act.”
Accordingly, the 2020 Memorandum
had no direct impact on the SIP call
issued to Delaware in 2015. The 2020
Memorandum did, however, indicate
EPA’s intent at the time to review SIP
calls that were issued in the 2015 SSM
SIP Action to determine whether EPA
should maintain, modify, or withdraw
particular SIP calls through future
agency actions.

On September 30, 2021, EPA’s Deputy
Administrator withdrew the 2020
Memorandum and announced EPA’s
return to the policy articulated in the
2015 SSM SIP Action (2021
Memorandum).5 As articulated in the
2021 Memorandum, SIP provisions that
contain exemptions or affirmative
defense provisions are not consistent
with CAA requirements and, therefore,
generally are not approvable if
contained in a SIP submission. This
policy approach is intended to ensure
that all communities and populations,
including overburdened communities,
receive the full health and
environmental protections provided by
the CAA.% The 2021 Memorandum also
retracted the prior statement from the
2020 Memorandum of EPA’s plans to
review and potentially modify or
withdraw particular SIP calls. That
statement no longer reflects EPA’s
intent. EPA intends to implement the
principles laid out in the 2015 SSM SIP
Action as the agency takes action on SIP
submissions, including this SIP
submittal provided in response to the
2015 SIP call.

B. Delaware’s Provisions Related to
Excess Emissions

With regard to the Delaware SIP,
EPA’s 2015 SSM SIP Action determined
that the following regulations were
substantially inadequate to meet CAA
requirements: Title 7 of Delaware’s
Administrative Code (7 DE Admin.
Code) 1104 Section (§) 1.5, 7 DE
Admin. Code 1105 §1.7, 7 DE Admin.
Code 1108 §1.2, 7 DE Admin. Code
1109 § 1.4, 7 DE Admin. Code 1114
§1.3, 7 DE Admin. Code 1124 § 1.4 and

Implementation Plans,” from Andrew R. Wheeler,
Administrator.

5 September 30, 2021, memorandum ‘“Withdrawal
of the October 9, 2020, Memorandum Addressing
Startup, Shutdown, and Malfunctions in State
Implementation Plans and Implementation of the
Prior Policy,” from Janet McCabe, Deputy
Administrator.

680 FR 33840 at 33985.

7 DE Admin. Code 1142 §2.3.1.6.7
These provisions provide a state official
with the discretion, through the
permitting process, to exempt sources
from otherwise applicable SIP emission
limitations or to set alternative
limitations for periods of startup and
shutdown. The rationale underlying
EPA’s determination that these
provisions were substantially
inadequate to meet CAA requirements,
and therefore to issue a SIP call to
Delaware to remedy the provisions, is
detailed in the 2015 SSM SIP Action
and the 2013 proposed SSM SIP
Action.®

Delaware submitted a SIP revision on
November 22, 2016, in response to the
SIP call issued in the 2015 SSM SIP
Action. In addition to addressing
deficiencies identified in 7 DE Admin.
Code 1104, 1105, 1109 and 1114,
Delaware’s submission noted that the
deficiency highlighted in 7 DE Admin.
Code 1108 § 1.2 was corrected by a
previous SIP revision, which was
submitted to EPA on July 10, 2013. A
final rulemaking which acted on this
2013 submission and remedied 7 DE
Admin. Code 1108 § 1.2 published in
the Federal Register on July 11, 2022.9
Delaware’s submission also requested
that EPA revise the Delaware SIP by
removing 7 DE Admin. Code 1124 § 1.4
and 7 DE Admin. Code 1142 §2.3.1.6 in
their entirety, thereby removing these
provisions, and their deficiencies, from
the Delaware SIP. A final rulemaking
which remedied 7 DE Admin. Code
1124 §1.4 and 7 DE Admin. Code 1142
§2.3.1.6 published in the Federal
Register on February 14, 2023.10

Lastly, Delaware’s submission
requested that EPA revise the SIP to
address the deficiencies identified in
the following regulations: 7 DE Admin.
Code 1104 §1.5, 7 DE Admin. Code
1105 §1.7, 7 DE Admin. Code 1109
§1.4, and 7 DE Admin. Code 1114 §1.3.
Through this proposed rulemaking, EPA
will be acting on these remaining
provisions that were identified as
deficient in the 2015 SSM SIP Action.

II. Summary of SIP Revision and EPA
Analysis

EPA has identified several significant
concerns with Delaware’s revisions to 7
DE Admin. Code 1104 §1.5, 7 DE
Admin. Code 1105 §1.7, 7 DE Admin.
Code 1109 § 1.4, and 7 DE Admin. Code
1114 § 1.3, which suggest that those
parts of the 2016 SIP submission cannot
be approved. Delaware’s revisions to

7See Id. at 33973.

8See Id. and 78 FR 12460 at 12495.
987 FR 41074.

1088 FR 9399.

these sections in the SIP submission and
EPA’s corresponding analysis are
summarized below. An underline/
strikeout version of each regulation,
showing the changes to the regulations
or the changes requested to the
Delaware SIP, is included in the docket
for this rulemaking.1?

A. Summary and Analysis of Revisions
to 7 DE Admin. Code 1104 §1.5 and 7
DE Admin. Code 1105 §1.7

The 2015 SSM SIP Action cited 7 DE
Admin. Code 1104 (Particulate
Emissions from Fuel Burning
Equipment) § 1.5 because it provides a
potential exemption from the emission
limit in 7 DE Admin. Code 1104 § 2.1.
The emission limit in 7 DE Admin.
Code 1104 § 2.1 currently contained in
the EPA-approved SIP says, ‘“‘no person
shall cause or allow the emission of
particulate matter in excess of 0.3
pound per million British Thermal
Units (Ib/MMBTU) heat input,
maximum two-hour average.” Section
1.5 creates a potential exemption to this
limit during start-up or shutdown
events by stating, ‘““The provisions of
this Regulation shall not apply to the
start-up and shutdown of equipment
which operates continuously or in an
extended steady state when emissions
from such equipment during start-up
and shutdown are governed by an
operation permit issued pursuant to the
provisions of 2.0 of 7 DE Admin. Code
1102.” Delaware’s SIP submission asked
EPA to remove §1.5 and § 2.1 of 7 DE
Admin. Code 1104 from the EPA-
approved Delaware SIP, but these
provisions would remain in the
Delaware regulations. In addition,
Delaware revised 7 DE Admin. Code
1104 by adding a new section, § 2.2,
which states, “[n]o person shall cause or
allow the emission of particulate matter
in excess of 0.3 pound per million BTU
heat input, maximum 30-day rolling
average, from any fuel burning
equipment.” The SIP submission asked
EPA to approve this new § 2.2 into the
Delaware SIP. While Delaware
requested to remove § 1.5, which
contains the potential emission limit
exemption during start-up and
shutdown, from the EPA-approved SIP,
the State also increased the two-hour
averaging time found in § 2.1 to 30 days
while keeping the same 0.3 Ilb/MMBTU
limit. Thus, the EPA-approved SIP
would have a 0.3 Ib/MMBTU 30-day
rolling average limit, as set forth in the

11 The revisions can be found on pages 4-7 of the
PDF, which corresponds to pages 1-4 of Delaware’s
submitted document entitled “Revision to Satisfy
EPA’s State Implementation Plan (SIP) Call Related
to Air Emissions During Equipment Start-up and
Shutdown,” which is in the docket for this action.
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new § 2.2, while Delaware’s regulations
would have both a limit of 0.3 Ib/
MMBTU two-hour average in § 2.1,
which could be changed for startup and
shutdown purposes via § 1.5, and a 0.3
Ib/MMBTU 30-day rolling average limit
in § 2.2 that could not be changed via
§1.5.

The 2015 SSM SIP Action also
highlighted 7 DE Admin. Code 1105
(Particulate Emissions from Industrial
Process Operations) § 1.7 because it
provides a potential exemption from the
emission limit in 7 DE Admin. Code
1105 § 2.1. The emission limit in 7 DE
Admin. Code 1105 § 2.1 currently
contained in the EPA-approved SIP
says, “No person shall cause or allow
particulate emissions into the
atmosphere from any source not
provided for in subsequent sections of
this Regulation in excess of 0.2 grains
per standard cubic foot.” Section 1.7
creates a potential exemption to this
limit by stating, “The provisions of this
Regulation shall not apply to the start-
up and shutdown of equipment which
operates continuously or in an extended
steady state when emissions from such
equipment during start-up and
shutdown are governed by an operation
permit issued pursuant to the provisions
of 2.0 of 7 DE Admin. Code 1102.”
Delaware revised 7 DE Admin. Code
1105 by adding a new section, § 2.2,
which added an emission limit of 0.2
grains per standard cubic foot on a 30-
day rolling average basis. Delaware’s SIP
submission asked EPA to remove §1.7
and § 2.1 from the EPA-approved SIP,
but these provisions would remain in
the Delaware regulations. Delaware’s
submission also asked EPA to approve
the new § 2.2 into the SIP. Again,
although Delaware requested to remove
§ 1.7, which contained the exemption
identified in the 2015 SSM SIP Action,
the State also asked EPA to approve into
the SIP a newly created limit in § 2.2
which adds an averaging period of 30
days to the existing 0.2 grains per cubic
foot limit. Delaware does not explain
how these differing emission limits in
§2.1 and § 2.2 would be reconciled.

Delaware explained that the increases
in averaging times provide the
opportunity for any source subject to
these limits to compensate for higher
emission rates during startup or
shutdown events by emitting at lower
rates during normal operations, so long
as continuous compliance is
demonstrated on a 30-day rolling
average basis.

However, Delaware’s increases in the
averaging times for the particulate
emission limits found in 7 DE Admin.
Code 1104 and 1105 were not supported
by a sufficient analysis explaining why

these changes meet the requirements of
section 110(1) of the CAA. The 2015
SSM SIP Action did not provide an
opportunity for averaging times to be
increased with no explanation or
analysis of how the increased averaging
time would or would not affect the
national ambient air quality standards
(NAAQS). In response to a comment
regarding opacity, EPA noted in the
2015 SSM SIP Action that the removal
of impermissible SSM exemptions
should not be perceived as an
opportunity to provide new de facto
exemptions for these emissions by
manipulation of the averaging time and
the numerical level of existing opacity
emission limitations.12 This reasoning is
not exclusive to opacity limitations, and
also applies to the SIP-approved
particulate limit 30-day rolling
averaging times that Delaware has
added to 7 De Admin. Code 1104 and
1105. During Delaware’s public
comment period on these regulatory
changes, EPA submitted comments
raising this and other concerns.® EPA
noted that Delaware did not address
whether changes to the averaging period
might affect the emissions of any criteria
pollutant and recommended a more
robust explanation and analysis be
provided to support Delaware’s
conclusion in order to meet the
requirements of section 110(1) of the
CAA. The State responded to EPA’s
comments during the state regulatory
comment period with minimal data to
assert that the long-term average of
emissions would be slightly lower with
the implementation of the revised limit.
The State also explained these limits
were originally intended to protect the
total suspended particulate (TSP)
NAAQS. However, the particulate
matter (PM) NAAQS replaced the TSP
standard.4 Therefore, these limits still
play a role in protecting the existing PM
NAAQS. Although Delaware is
currently attaining the PM standards,?°
the State did not explain how this 30-
day rolling average longer-term limit is
still protective of the short-term
NAAQS, such as the 24-hour PM
standard. Delaware’s response to EPA’s
comments did not adequately explain
how the increased averaging time of the
30-day rolling average limits, without
decreasing the limit itself, would be
protective of the PM NAAQS, and
instead noted, with minimal

1280 FR 33840 at 33921 (June 12, 2015).

13 See EPA Comment #1 and EPA Comment #2 of
Appendix B in State Submittal document.

14 The PM, 5 24-hour standard is 35 micrograms
per cubic meter (ug/m3). The PM, s annual standard
is 12.0 ug/m3. The PM,¢ 24-hour standard is 150 pg/
m3. See 40 CFR 50.6 and 50.7.

15 See 40 CFR 81.308.

explanation, that this would not result
in any increase in emissions on a tons
per year basis. Delaware explained this
using two scenarios. In the first
scenario, Delaware referred to the
emissions limits and startup/shut down
exemptions that are currently SIP-
approved. Delaware stated that if all
steady-state hours of operation emit
exactly at, or very near, the emissions
limit, and emissions during startup/shut
down events are exempt, then the long-
term average of emissions would be
slightly higher than the emission limit.
In scenario two, they noted with the
new 30-day rolling average limits and
no exemptions for start-up or shut down
events, emissions occurring during SSM
events would have to be offset by
emissions lower than the 30-day average
emission limit during non-SSM
operation. Delaware asserted, without
any further explanation, that this would
result in the long-term average of
emissions to be no more than the 30-day
average emission limit. Delaware
explained, with respect to annual
emissions, the emissions calculation in
scenario two is less than the emissions
in scenario one. Therefore, Delaware
believes this change is SIP
strengthening.

EPA does not agree that the
evaluation of the impacts of changing
the averaging period for an emissions
limit enacted to ensure the NAAQS is
attained and protected can be limited
only to consideration of emissions on an
annual basis. The potential short-term
effect of a sharp increase in particulate
emissions during a startup or shutdown
event on a shorter-term NAAQS limit,
such as the PM, 24-hour standard, need
to be examined and explained.
Therefore, EPA does not consider the
State’s explanation of why the longer
30-day averaging period with the same
emission limit are adequate to ensure
continued attainment of the NAAQS.
EPA’s comments and Delaware’s
response can be found in the docket for
this action.

Under CAA section 110(1), EPA
cannot approve a plan revision “if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress (as defined in section 7501 of
[title 42]), or any other applicable
requirement of this chapter.” 16 The
nature of the technical demonstration
needed under section 110(1) to support
approval of a SIP revision depends on
the facts and circumstances of the SIP
revision at issue. Based on the

16 A more detailed discussion of 110(l) can be
found in the SO air plan disapproval for Missouri
at 87 FR 40759, 40760 (July 8, 2022).
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information available to EPA, EPA
concluded that approval of these longer-
term limits for a shorter-term NAAQS
would not be consistent with the
requirements of section 110(1). For
EPA’s analysis to address CAA section
110(1), EPA requested information from
the State, but the State did not respond
with the appropriate information. At a
minimum, Delaware should have
explained how this change would not
impact maintenance of the PM NAAQS,
as well as explain how this change
meets the applicable legal requirements
of the CAA, including both sections
110(1) and 193, as EPA suggested in
their comments during Delaware’s
public comment period. Additionally,
the submittal lacks an explanation of the
maximum daily emissions that could
occur with the new averaging time.
There is also no information regarding
the likely frequency of startup and
shutdown events, the likely magnitude
of emissions during these events, and
how many such events it would take in
a 30-day period to exceed the new 30-
day average. This information is
relevant because it could be that one
large startup or shutdown event with
significant PM emissions could cause an
exceedance of the PM NAAQS at a
monitor. More frequent SSM events
under a 30-day averaging period can
cause the short-term emissions to
increase, with a deleterious effect on
shorter-term NAAQS. There is no
explanation of how the NAAQS will
continue to be protected with the new,
longer averaging period.

Replacement SIP provisions should
have averaging periods that are logically
related to the NAAQS at issue. The 2015
SSM SIP Action notes, “For example, if
a state chooses to modify averaging
times in an emission limitation to
account for higher emissions during
startup and shutdown, the state would
need to consider and demonstrate to the
EPA how the variability of emissions
over that averaging period might affect
attainment and maintenance of a
NAAQS with a short averaging period
(e.g., how a 30-day averaging period for
emissions can ensure attainment of an
8-hour NAAQS).” (80 FR 33840, 33947
(June 12, 2015)). Delaware has not
explained how the 30-day average is
reasonably related to the 24-hour PM
NAAQS. The 2015 SSM SIP Action also
notes that in some cases, extension of
the averaging period and elevation of
the numerical limitations may in fact be
appropriate. In other cases, however, it
may instead be appropriate to reduce
the existing numerical opacity
limitations, given improvements in
control technology since the original

imposition of the limits.17 In either
scenario, the appropriate analysis and
justification is needed, such as specific
calculations, including emissions
distributions for sources in the state,
backed up by operating data, that shows
an extension of the averaging period
would not violate the NAAQS. EPA has
explained, for the sulfur dioxide (SO>)
NAAQS, how an increase in the
averaging period for SO, emission limits
beyond the 8-hour standard used for the
SO, NAAQS could be protective of the
eight-hour SO, NAAQS. EPA’s 2014 SO»
Nonattainment Guidance recommends
that the emission limits be expressed as
short-term averages, but also describes
the option to use emission limits with
longer averaging times of up to 30 days
so long as the state meets various
suggested criteria.1® The guidance
recommends that—should states and
sources utilize longer averaging times—
the longer-term average limit should be
set at an adjusted level that reflects a
stringency comparable to the 1-hour
average limit at the critical emission
value (CEV) shown to provide for
attainment that the plan otherwise
would have set.19 To preserve
comparable stringency, it would be
expected that adjusting the level would
result in a lowering of the emission rate
if lengthening the averaging time. In
cases where longer-term average limits
are appropriate, EPA envisions that both
the short-term and longer-term limits in
practice would require similar emission
control levels and would commonly
result in similar emission patterns.20
Therefore, a longer averaging time can
be appropriate to protect a shorter-term
NAAQS but would require an in-depth
analysis of what adjusted downward
level would provide a comparable
stringency. Delaware did not lower their
emissions limit when increasing the
averaging time, nor did they provide an
in-depth analysis explaining how the
same emission limit with a 30-day
rolling averaging period is comparable
in stringency to the same emission limit
with a shorter, 3-hour averaging period
previously found in their EPA-approved
SIP.

To support their adoption of a 30-day
averaging period, Delaware’s response
to comments cited page 2 of EPA’s 1984
guidance memo, entitled “Averaging
Times for Compliance with VOC
Emission Limits—SIP Revision

1780 FR 33840 at 33912 (June 12, 2015).

18 Guidance for 1-hour Sulfur Dioxide (SO,)
Nonattainment Area State Implementation Plans
(SIP) Submissions, pp. 22 to 39.

19[d. at 26.

20 Id. at 29.

Policy,” 21 which states “Averaging
periods must be as short as practicable
and in no case longer than 30 days.”
However, in the same memo, EPA
specifically states that a demonstration
must be made to show the use of long-
term averaging will not jeopardize the
NAAQS.22 Though this guidance is
geared towards volatile organic
compounds (VOCs), the idea that
retention of the same limit with a
longer-term averaging period requires
some demonstration explaining how the
longer-term averaging time would not
affect the NAAQS is applicable to the
PM NAAQS too.

It is also important to recognize the
broadness of the source categories for
these two regulations—fuel burning
equipment and industrial process
operations. Given the broadness of these
categories, significant consideration
should be given to how a 30-day
averaging period would even apply to
the sources falling in these categories,
especially the smaller source categories
that do not operate regularly, such as
emergency generators. The State’s
submittal also lacks an explanation of
the type and number of Delaware
sources which might be subject to these
two regulations, and how the change in
averaging time might affect their
emissions and thus affect the NAAQS.
Additional explanation is required to
explain how the revisions would impact
the sources subject to these regulations,
and how these impacts would be
unlikely to affect the NAAQS.

Lastly, Delaware noted that the
emission limits that were highlighted in
the 2015 SSM SIP Action would remain
in the Delaware state regulations.
Therefore, these short-term limits, along
with the exemptions, are still applicable
as a matter of state law only. According
to Delaware, because the short-term
limits are still effective at the state level,
there is no change in the status quo of
emissions, and this means air quality
may remain unaffected. However, this is
still problematic for several reasons.
First, EPA cannot rely on state-only
provisions when evaluating SIP
submissions for compliance with CAA
requirements. Presumably, Delaware
asked that these emission limits be
placed into the SIP because they were
necessary to attain or maintain the
NAAQS, and as discussed above, the
effect on the NAAQS of replacing these
shorter-term average SIP limits with
longer-term averaging limits on
attainment or maintenance of the

21 See the Averaging Times for Compliance with
VOC Emission Limits—SIP Revision Policy
Memorandum.

22]d. at 2.
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NAAQS is not adequately explained.
Second, removing the shorter-term
emission limits from the EPA-approved
SIP but keeping them in the state
regulation, while also keeping the
possibility for a state issued startup or
shutdown exemption from these limits,
creates the possibility that the current
status quo of PM emissions may not be
maintained. And, because the shorter-
term emission limit is no longer in the
SIP, neither EPA nor citizens can
enforce the shorter-term limit under
CAA sections 113 and 304. In effect,
Delaware could grant an exemption to
emission limits which might be
necessary to attain or maintain the
NAAQS without going through the SIP
revision process required by the CAA.

The concerns stated above suggest
that the revisions to 7 DE Admin. Code
1104, Particulate Emissions from Fuel
Burning Equipment, and 7 DE Admin.
Code 1105, Particulate Emissions from
Industrial Process Operations, cannot be
approved. Further justification and
information from the State is required to
explain that these changes would not be
inconsistent with CAA section 110(1), as
well as explain how this change meets
the applicable legal requirements of the
CAA, including CAA section 193.

B. Summary and Analysis of Revisions
to 7 DE Admin. Code 1109 § 1.4 and 7
DE Admin. Code 1114 §1.3

The 2015 SSM SIP Action included 7
DE Admin. Code 1109 (Emissions of
Sulfur Compounds From Industrial
Operations) § 1.4 because it provides a
potential exemption from the emission
limitations during startup and
shutdown when the emissions during
startup and shutdown are governed by
an operation permit issued pursuant to
§2.0 of 7 DE Admin. Code 1102.
Delaware’s SIP revision requests that the
EPA remove 7 DE Admin. Code 1109 in
its entirety from the Delaware SIP but
retains this regulation, including the
startup and shutdown exemption, at the
state level. Delaware asserts that
existing Federal requirements, such as
the New Source Performance Standards
(NSPS) adopted pursuant to CAA
section 111, are adequate to ensure
Delaware’s maintenance of the sulfur-
related NAAQS,23 which Delaware is
currently attaining.24 Delaware believes
that removal of this regulation from the
SIP, but retention of the regulation at
the state level, will not result in any
increase in emissions on a ton per year
basis, and that this revision comports
with the EPA’s interpretation of the

23 The SO, 1-hour standard is 75 ppb. See 40 CFR
50.17.
24 See 40 CFR 81.308.

CAA and is consistent with the EPA’s
approach for attainment and
maintenance of all NAAQS.

The 2015 SSM SIP Action included 7
DE Admin. Code 1114 (Visible
Emissions), § 1.3, because it provides a
similar exemption from the visible
emission (VE) limits during startup and
shutdown when such emissions are
governed by an operation permit issued
pursuant to § 2.0 of 7 DE Admin. Code
1102. Delaware’s SIP revision requests
that the EPA remove 7 DE Admin. Code
1114 in its entirety from the Delaware
SIP but retains this regulation, including
the exemption, in the state regulations.
The State asserts that existing Federal
requirements, such as the New Source
Performance Standards (NSPS), regulate
visible emissions from certain sources,
while two other Delaware SIP
regulations that regulate fine particulate
matter and fine particulate matter
precursors (7 DE Admin. Code 1108 and
1146) when combined with the NSPS,
are adequate to ensure Delaware’s
attainment and maintenance of any
particulate-related NAAQS. In addition,
Delaware argues that there is no
quantifiable relationship between
visible emissions and fine particulate
matter emissions. Delaware believes that
removal of this regulation from the SIP
will not result in any increase in
emissions on a ton per year basis, and
that because this revision removes from
the SIP a provision allowing for excess
emissions, the change therefore
comports with the EPA’s interpretation
of the CAA and is consistent with the
EPA’s approach for attainment and
maintenance of all NAAQS. Delaware’s
response provides no other explanation
regarding how the revisions comply
with the CAA.

To address CAA section 110(1), EPA
believes it needs more information and
analysis from the State to support EPA’s
approval of the removal of these two
regulations from the Delaware SIP while
keeping the regulations at the state
level. Section 110(1) prohibits approval
of a SIP revision if it would interfere
with attainment or any other applicable
requirement. Delaware’s SIP revision
merely states that the removal of this
regulation from the SIP will not result
in any increase in emissions on a ton
per year basis but provides no further
explanation or any technical
demonstration to support this assertion,
and EPA does not have information
available that would support this
conclusion. To support an approval
decision that would be consistent with
section 110(1), Delaware should have
provided information demonstrating
that these changes would not impact
maintenance of the NAAQS, as well as

explain how this change meets the
applicable legal requirements of the
CAA, including section 193. During the
state public comment period on this SIP
revision, EPA submitted comments to
Delaware raising these concerns.25
EPA’s comments and Delaware’s
response can be found in the docket for
this action.

Despite EPA’s comments, Delaware’s
SIP revision did not include an analysis
to address CAA section 110(1). Instead,
in regard, to 7 DE Admin. Code 1109,
the State responded that the sources’
reliance on the NSPS is enough to
protect the NAAQS. Specifically,
Delaware noted there are two facilities
in the state currently subject to 7 DE
Admin Code 1109—the Chemours Red
Lion sulfuric acid plant and the
Delaware City Refinery—and that each
facility is subject to a more stringent
NSPS. The Chemours Red Lion sulfuric
acid plant is subject to 40 CFR part 60,
subpart H, and the Delaware City
Refinery is subject to 40 CFR part 60,
subpart ]J. However, both subparts H and
J allow for periods of excess emissions.
The provisions at 40 CFR part 60,
subpart A, General Provisions, are
applicable to sources subject to 40 CFR
part 60, subparts H and J. Subpart A of
40 CFR part 60 contains exemptions in
both 40 CFR 60.8(c)and 60.11(c) . The
provisions at 40 CFR 60.11(c) note “The
opacity standards set forth in this part
shall apply at all times except during
periods of startup, shutdown,
malfunction, and as otherwise provided
in the applicable standard.” While 40
CFR 60.8(c), states “‘Operations during
periods of startup, shutdown, and
malfunction shall not constitute
representative conditions for the
purpose of a performance test nor shall
emissions in excess of the level of the
applicable emission limit during
periods of startup, shutdown, and
malfunction be considered a violation of
the applicable emission limit unless
otherwise specified in the applicable
standard.” Reliance on these NSPS,
which include excess emission
exemptions, is problematic in some
cases for multiple reasons.

EPA acknowledges that many of the
existing NSPS still contain exemptions
from emission limitations during
periods of SSM. The exemptions in
these EPA regulations, however, predate
the 2008 issuance of the D.C. Circuit
decision in Sierra Club v. Johnson, in
which the court held that emission
limitations must be continuous and thus
cannot contain exemptions for

25 See EPA Comment #3 and EPA Comment #4 of
Appendix B in State Submittal document.
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emissions during SSM events.26 Since
the 2008 Sierra Club decision, EPA has
been working to remove or revise these
SSM provisions as NSPS are reviewed.2?
Thus, some NSPS have been revised to
address the 2008 Sierra Club decision,
but some have not, and Delaware’s
sources may be subject to not-yet-
updated standards. Despite the fact that
EPA has not completed its work
removing SSM provisions from every
NSPS, the Agency is not willing to
approve the removal of SIP approved
regulations containing potential startup
and shutdown exemptions, on the basis
that affected sources would instead be
subject to NSPS that also contain SSM
exemptions.

Regarding 7 DE Admin Code 1114, the
State responded to EPA’s comment by
noting that there is no discernable
relationship between opacity and fine
particulate matter emissions, and
therefore this regulation cannot be
relied on to prevent a source from
impacting the NAAQS. EPA assumes
Delaware meant that PM, s cannot be
seen as visible emissions because PM, s
is formed after leaving the stack or other
source from the precursor emissions of
nitrogen oxides (NOx), VOGCs, SO,, and
ammonia. However, PM, can be seen as
visible emissions, and the observation of
unusual levels of visible emissions
could be an indication of a malfunction
in the source itself or a pollution control
device which may result in increased
emissions of one or more of PM, s
precursors. Thus, Delaware’s existing
opacity limits may be a warning sign of
potential increases in the precursor
pollutants contributing to PM 5, and
therefore may play a role in preventing
PM, s NAAQS exceedances.

Delaware also cites to two other SIP
approved regulations, 7 DE Admin.
Code 1108 Sulfur Dioxide Emissions
from Fuel Burning Equipment, and 7 DE
Admin. Code 1146 EGU Multi-Pollutant
Regulation, as being adequate to protect
the PM NAAQS, along with
unidentified NSPS, but does not
adequately explain how these
regulations or the NSPS control
emissions of PM, s precursors during VE
events. In addition, the State still did
not provide an explanation of the
number and type of Delaware sources
subject to 7 DE Admin. Code 1114, how
removing this regulation from the
Delaware SIP but retaining it as a state
regulation with the potential startup and
shutdown exemption would affect their
emissions and thus affect the NAAQS,
and how the Delaware SIP would
remain protective of the NAAQS.

26551 F.3d 1019 (D.C. Cir. 2008).
2780 FR 33840 at 33890-91 (June 12, 2015).

Further justification is required to
explain that this change will not impact
attainment and maintenance of the
NAAQS, as well as explain how this
change meets the applicable legal
requirements of the CAA, including
CAA section 193.

Lastly, Delaware noted that these
regulations that were highlighted in the
2015 SSM SIP Action (1109 and 1114)
would be retained at the state level.
These state regulations allow Delaware
to issue case-by-case permits via 7 DE
Admin. Code 1102 to address emissions
during startup and shutdown events.
Therefore, Delaware would be relying
on their own permits to regulate
emissions during startup and shutdown
events to protect the NAAQS during
these periods. Because these regulations
(1109 and 1114) provide a potential
exemption from the emission
limitations during startup and
shutdown when the emissions during
startup and shutdown are governed by
a section 1102 operation permit, but
would no longer be in the SIP, neither
EPA nor citizens would be able to
enforce this alternative limit for startup
or shutdown under CAA sections 113
and 304. In effect, Delaware could grant
an exemption to formerly federally
enforceable emission limits which
might be necessary to attain or maintain
the NAAQS without justifying these
revisions by going through the SIP
revision process required by the CAA.

The concerns stated above suggest
that the revisions to the Delaware SIP
requesting removal of 7 DE Admin.
Code 1109, Emissions of Sulfur
Compounds From Industrial Operations,
and 7 DE Admin. Code 1114, Visible
Emissions, from the SIP cannot be
approved.

III. Proposed Action

EPA’s review of this material
indicates Delaware did not provide
adequate justification to support the
revisions to Delaware’s SIP pertaining to
7 DE Admin. Code 1104, 1105, 1109 and
1114 requested in their 2016 SIP
submission. Further justification is
required to explain that these changes
will not impact maintenance of the PM
and SO, NAAQS. EPA is proposing to
disapprove the portion of Delaware’s
November 22, 2016, SIP submission
addressing 7 DE Admin. Code 1104
§1.5, 7 DE Admin. Code 1105 §1.7, 7
DE Admin. Code 1109 § 1.4, and 7 DE
Admin. Code 1114 §1.3. EPA is not
reopening the 2015 SSM SIP Action and
is only taking comment on the issues
discussed in this document. These
comments will be considered before
taking final action.

IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at www.epa.gov/laws-regulations/
laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” as defined by
Executive Order 12866 and was
therefore not submitted to the Office of
Management and Budget for review.

B. Paperwork Reduction Act (PRA)

This proposed action does not impose
an information collection burden under
the PRA because it does not contain any
information collection activities.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action merely
proposes to disapprove a SIP
submission as not meeting the CAA.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. This action does not apply
on any Indian reservation land, any
other area where the EPA or an Indian
tribe has demonstrated that a tribe has
jurisdiction, or non-reservation areas of
Indian country. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
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regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it merely proposes to
disapprove a SIP submission as not
meeting the CAA.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

L. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994) directs Federal
agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that “no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to review state choices,
and approve those choices if they meet
the minimum criteria of the Act.
Accordingly, this proposed action
disapproves state law as meeting
Federal requirements and does not

impose additional requirements beyond
those imposed by state law.

The air agency did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. EPA did not perform an EJ
analysis and did not consider EJ in this
action. Due to the nature of the action
being taken here, this action is expected
to have a neutral to positive impact on
the air quality of the affected area.
Consideration of EJ is not required as
part of this action, and there is no
information in the record inconsistent
with the stated goal of E.O. 12898 of
achieving environmental justice for
people of color, low-income
populations, and Indigenous peoples.
This action merely proposes to
disapprove a SIP submission as not
meeting the CAA.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Adam Ortiz,

Regional Administrator, Region III.

[FR Doc. 2023-13148 Filed 6-20-23; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket No. 21-456; FCC 23-29; FR ID
147722]

Revising Spectrum Sharing Rules for
Non-Geostationary Orbit, Fixed-
Satellite Service Systems

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission or we) seeks comment on
revisions to its rules governing spectrum
sharing among a new generation of
broadband satellite constellations to
promote market entry, regulatory
certainty, and spectrum efficiency.
Specifically, the Commission seeks
comment on which metrics should be
used to define the protection afforded to
a non-geostationary satellite orbit, fixed-
satellite service (NGSO FSS) system
authorized through an earlier processing

round from an NGSO FSS system
authorized through a later processing
round, including the implementation of
a degraded throughput methodology.
DATES: Comments are due August 7,
2023. Reply comments are due
September 5, 2023.

ADDRESSES: You may submit comments,
identified by IB Docket No. 21-456, by
any of the following methods:

e FCC website: http://apps.fcc.gov/
ecfs. Follow the instructions for
submitting comments.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: Clay
DeCell, 202—418-0803, Clay.DeCell@
fec.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further
Notice of Proposed Rulemaking
(FNPRM), FCC 23-29, adopted April 20,
2023, and released April 21, 2023. The
full text is available online at https://
docs.fcc.gov/public/attachments/FCC-
23-29A1.pdf. To request materials in
accessible formats for people with
disabilities, send an email to FCC504@
fce.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (TTY).

Procedural Matters

Comment Filing Requirements

Interested parties may file comments
and reply comments on or before the
dates indicated in the DATES section
above. Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS).

e Electronic Filers. Comments may be
filed electronically using the internet by
accessing the ECFS: http://apps.fcc.gov/
ecfs.

{ Paper Filers. Parties who file by
paper must include an original and one
copy of each filing.

O Filings may be sent by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

O Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9050
Junction Drive, Annapolis Junction, MD
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20701. U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 45 L Street NE,
Washington, DC 20554.

O Effective March 19, 2020, and until
further notice, the Commission no
longer accepts any hand or messenger
delivered filings. This is a temporary
measure taken to help protect the health
and safety of individuals, and to
mitigate the transmission of COVID-19.
See FCC Announces Closure of FCC
Headquarters Open Window and
Change in Hand-Delivery Policy, Public
Notice, DA 20-304 (March 19, 2020),
https://www.fcc.gov/document/fcc-
closes-headquarters-open-window-and-
changes-hand-delivery-policy.

e People with Disabilities. To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format), or
to request reasonable accommodations
for filing comments (accessible format
documents, sign language interpreters,
CART, etc.), send an email to FCC504@
fec.gov or call 202—418-0530 (voice) or
202-418-0432 (TTY).

Ex Parte Presentations

Pursuant to 47 CFR 1.1200(a), this
proceeding will be treated as a “permit-
but-disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with 47 CFR
1.1206(b). In proceedings governed by
47 CFR 1.49(f) or for which the

Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act of
1980, as amended (RFA), requires that
an agency prepare a regulatory
flexibility analysis for notice and
comment rulemakings, unless the
agency certifies that “‘the rule will not,
if promulgated, have a significant
economic impact on a substantial
number of small entities.” We have
prepared an Initial Regulatory
Flexibility Analysis (IRFA) concerning
the potential impact of the rule and
policy changes contained in the
FNPRM. The IRFA is set forth in Section
IV below. Written public comments are
requested on the IRFA. Comments must
be filed by the deadlines for comments
on the FNPRM indicated on the first
page of this document and must have a
separate and distinct heading
designating them as responses to the
IRFA.

Paperwork Reduction Act

This document contains proposed
modified information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget to comment on the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of
1995, Public Law 104—13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might further reduce the information
collection burden for small business
concerns with fewer than 25 employees.

Synopsis
I. Introduction

1. In this document, we seek comment
on revisions to the Commission’s rules
governing spectrum sharing among a
new generation of broadband satellite
constellations to promote market entry,
regulatory certainty, and spectrum
efficiency through good-faith
coordination. Specifically, we seek
comment on which metrics should be

used to define the protection afforded to
an earlier-round NGSO FSS system from
a later-round system, including the
implementation of a degraded
throughput methodology. This
document will continue the
Commission’s efforts to promote
development and competition in
broadband NGSO satellite services made
possible by the new space age.

II. Background

2. This proceeding continues the
Commission’s recent efforts to update
and refine its rules governing NGSO
FSS systems. Constellations of NGSO
FSS satellites traveling in low- and
medium-Earth orbit may provide
broadband services to industry,
enterprise, and residential customers
with lower latency and wider coverage
than has previously been available via
satellite. The number of applications
filed in recent years for NGSO FSS
system authorizations, and the number
of satellites launched, are
unprecedented.

3. Processing Round Procedure
Overview. Applications for NGSO FSS
system licenses and petitions for
declaratory ruling seeking U.S. market
access for non-U.S.-licensed NGSO FSS
systems are considered in groups based
on filing date, under a processing round
procedure. Pursuant to the
Commission’s rules, a license
application for “NGSO-like” satellite
operation, including operation of an
NGSO FSS system, that satisfies the
acceptability for filing requirements is
reviewed to determine whether it is a
“competing application” or a “lead
application.” A competing application
is one filed in response to a public
notice initiating a processing round.
Any other application is a lead
application. Competing applications are
placed on public notice to provide
interested parties an opportunity to file
pleadings in response to the application.
Lead applications are also placed on
public notice. The public notice for a
lead application initiates a processing
round, establishes a cut-off date for
competing NGSO-like satellite system
applications, and provides interested
parties an opportunity to file pleadings
in response to the application.

4. The Commission reviews each
application in the processing round and
all the pleadings filed in response to
each application. Based upon this
review and consideration of such other
matters as it may officially notice, the
Commission will grant all the
applications for which the Commission
finds that the applicant is legally,
technically, and otherwise qualified,
that the proposed facilities and
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operations comply with all applicable
rules, regulations, and policies, and that
grant of the application will serve the
public interest, convenience and
necessity. The Commission will deny
the other applications.

III1. Discussion

5. In the Report and Order in FCC 23—
29, we adopt a requirement that, prior
to commencing operations, an NGSO
FSS licensee or market access recipient
must either certify that it has completed
a coordination agreement with any
operational NGSO FSS system licensed
or granted U.S. market access in an
earlier processing round, or submit a
showing for Commission approval that
it will not cause harmful interference to
any such system with which
coordination has not been completed
using a degraded throughput
methodology. In this FNPRM, we
propose to finalize the details of the
degraded throughput methodology and
invite specific comment on the
appropriate values and assumptions to
be used in this requirement and whether
we should adopt a rule limiting
aggregate interference from later-round
NGSO FSS systems into earlier-round
systems.

6. We expect that the degraded
throughput analysis should consist of
three steps. The first step is to establish
a baseline of performance. To do this, an
operator models the earlier-round NGSO
system’s performance without any
additional interference by computing
the earlier-round NGSO system’s
probabilistic C/N level using its
published system parameters and a rain-
attenuation model. This provides the
baseline in terms of: (1) the earlier-
round system’s time-weighted average
throughput (derived by computing the
spectral efficiency from the C/N results),
and (2) the earlier-round system’s link
unavailability time percentage (i.e., the
percentage of time when the earlier-
round system’s expected C/N will fall
below its minimum usable level). The
second step is to repeat the analysis
above, adding in the effect of the later-
round system’s interference into the
earlier-round system. This produces a
second measurement of time-weighted
average throughput and link
unavailability time-percentage. The
third step is to compare these two sets
of figures to measure the effect of any
additional interference. If the resulting
performance impact exceeds the
permissible limits, then the later-round
system must adjust its operations to
mitigate interference to a permissible
level. We seek comment on this process.

7. Specifically, noting that 3% has
been suggested as an appropriate value

for several aspects of the degraded
throughput analysis, we invite comment
on the appropriate values for these
limits, including their technical
justification. What is the appropriate
baseline to consider for the earlier-
round system, and should it include
existing sources of interference, such as
interference from GSO networks or
intra-system interference? Should a
degraded throughput methodology
compare an incumbent’s baseline level
of performance given only natural
degradation to that same incumbent’s
expected performance given a single
new entrant’s operations? Should we
use standardized antenna patterns and
noise temperatures for the computation
of C/(I1+N) in a degraded throughput
method? A degraded throughput
methodology would rely on detailed
technical data about the relevant NGSO
FSS systems. How many locations
should be evaluated in the
methodology, and should the locations
include sites outside the United States?
How should rain fade conditions in
different locations be incorporated into
the degraded throughput analysis? What
other technical data is needed to
appropriately evaluate degraded
throughput effects, and how can the
Commission ensure that any degraded
throughput analysis appropriately
protects the specific characteristics of an
NGSO system’s operations? What role
should Schedule S information play in
the analysis? Are additional means
needed to protect earlier-round systems
against loss of synchronization due to
potentially high levels of short term
interference? Should the earlier-round
operator be able to specify two C/N
objectives—one relative to the

C/N level below which the victim
modem would lose lock and another
relative to the C/N level below which
the victim link would become
unavailable because it is not able to
offer the minimum wanted throughput?
What mitigation techniques would be
appropriate if degraded throughput
thresholds were not otherwise satisfied?

8. We also note concerns on the
record about aggregate interference from
multiple NGSO systems. What is a
permissible aggregate interference level
for protecting priority NGSO systems in
a frequency band, as part of an earlier
processing round? Should we expect
that there will be a maximum number
of NGSO FSS systems that can be
accommodated in a given frequency
band and if so, how should that affect
any inter-round protection criteria and
the opening of additional processing
rounds? How does this methodology

accommodate multiple NGSO systems
that span multiple processing rounds?

9. Additionally, we seek comment on
what criteria should be applied among
NGSO systems after the sunset period.
We recognize that our default spectrum
splitting process is intended to
encourage negotiation between systems
in the same processing round. Should
that also be the default procedure
applicable between systems after the
sunsetting of interference protection in
order to facilitate coordination, or is
there an alternative better suited to
systems that may be at different stages
of deployment? We seek comment on
the fit of the default spectrum splitting
process to the post-sunset environment.
What does co-equal mean when there
are established operators on a co-equal
basis with newer entrants?

10. Digital Equity and Inclusion.
Finally, the Commission, as part of its
continuing effort to advance digital
equity for all, including people of color,
persons with disabilities, persons who
live in rural or Tribal areas, and others
who are or have been historically
underserved, marginalized, or adversely
affected by persistent poverty or
inequality, invites comment on any
equity-related considerations and
benefits (if any) that may be associated
with the proposals and issues discussed
herein. Specifically, we seek comment
on how our proposals may promote or
inhibit advances in diversity, equity,
inclusion, and accessibility, as well the
scope of the Commission’s relevant legal
authority.

IV. Initial Regulatory Flexibility
Analysis

11. As required by the Regulatory
Flexibility Act (RFA), the Commission
has prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
a substantial number of small entities by
the policies and rules proposed in this
Further Notice of Proposed Rulemaking
(FNPRM). The Commission requests
written public comments on this IRFA.
Commenters must identify their
comments as responses to the IRFA and
must file the comments by the deadlines
provided in the DATES section above and
as instructed under Comment Filing
Requirements above. The Commission
will send a copy of the FNPRM,
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. In addition,
the FNPRM and IRFA (or summaries
thereof) will be published in the Federal
Register.
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A. Need for, and Objectives of, the
Proposed Rules

12. In recent years, the Commission
has received an unprecedented number
of applications for non-geostationary
satellite orbit (NGSO) space station
licenses, including for NGSO fixed-
satellite service (FSS) systems.
Traveling closer to the Earth than a
traditional geostationary-satellite orbit
(GSO) satellite, low- and medium-orbit
NGSO FSS satellite constellations are
capable of providing broadband services
to industry, enterprise, and residential
customers with lower latency and wider
coverage than was previously available
via satellite. This rulemaking continues
to facilitate the deployment of NGSO
FSS systems capable of providing
broadband and other services on a
global basis, and will promote
competition among NGSO FSS system
proponents, including the market entry
of new competitors.

13. This FNPRM seeks public
comment on proposed revisions to the
Commission’s rules governing the
treatment NGSO FSS systems filed in
different space station processing
rounds. Specifically, this FNPRM seeks
comment on details regarding the
implementation of a degraded
throughput methodology. It also seeks
comment on what criteria should be
applied among NGSO systems after the
sunset period.

B. Legal Basis

14. The proposed action is authorized
under sections 4(i), 7(a), 303, 308(b),
and 316 of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
157(a), 303, 308(b), 316.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rulemaking Will Apply

15. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules and policies, if
adopted. The RFA generally defines the
term ‘“‘small entity”’ as having the same
meaning as the terms ‘““small business,”
“small organization,” and ‘“‘small
governmental jurisdiction.” In addition,
the term ‘““small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A “small business concern” is one
which: (1) is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
SBA.

16. Satellite Telecommunications.
This industry comprises firms

“primarily engaged in providing
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” Satellite
telecommunications service providers
include satellite and earth station
operators. The SBA small business size
standard for this industry classifies a
business with $35 million or less in
annual receipts as small. U.S. Census
Bureau data for 2017 show that 275
firms in this industry operated for the
entire year. Of this number, 242 firms
had revenue of less than $25 million.
Additionally, based on Commission
data in the 2021 Universal Service
Monitoring Report, as of December 31,
2020, there were 71 providers that
reported they were engaged in the
provision of satellite
telecommunications services. Of these
providers, the Commission estimates
that approximately 48 providers have
1,500 or fewer employees. Consequently
using the SBA’s small business size
standard, a little more than half of these
providers can be considered small
entities.

17. All Other Telecommunications.
The “All Other Telecommunications”
category is comprised of establishments
primarily engaged in providing
specialized telecommunications
services, such as satellite tracking,
communications telemetry, and radar
station operation. This industry also
includes establishments primarily
engaged in providing satellite terminal
stations and associated facilities
connected with one or more terrestrial
systems and capable of transmitting
telecommunications to, and receiving
telecommunications from, satellite
systems. Establishments providing
internet services or voice over internet
protocol (VoIP) services via client-
supplied telecommunications
connections are also included in this
industry. The SBA has developed a
small business size standard for “All
Other Telecommunications”, which
consists of all such firms with annual
receipts of $35 million or less. For this
category, U.S. Census Bureau data for
2012 show that there were 1,442 firms
that operated for the entire year. Of
those firms, a total of 1,400 had annual
receipts less than $25 million and 15
firms had annual receipts of $25 million
to $49, 999,999. Thus, the Commission
estimates that the majority of ““All Other
Telecommunications” firms potentially
affected by our action can be considered
small.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

18. The Commission seeks comment
on potential changes to the spectrum
sharing requirements among NGSO FSS
satellite systems. Specifically, comment
is sought on how to implement the
degraded throughput methodology.
Because of the costs involved in
developing and deploying an NGSO FSS
satellite constellation, we anticipate that
few NGSO FSS operators affected by
this rulemaking would qualify under the
definition of “small entity.”

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

19. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): ““(1) the establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rules for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.”

20. The Commission adopted a
requirement that, prior to commencing
operations, an NGSO FSS licensee or
market access recipient must either
certify that it has completed a
coordination agreement with any
operational NGSO FSS system licensed
or granted U.S. market access in an
earlier processing round, or submit a
showing for Commission approval that
it will not cause harmful interference to
any such system with which
coordination has not been completed
using a degraded throughput
methodology. This FNPRM invites
comment on which specific metrics
should be used to define the protection
afforded to an earlier-round NGSO FSS
system from a later-round system.

21. The Commission seeks comment
on the appropriate values and
assumptions to be used with the
degraded throughput requirement. The
Commission also seeks comment on
whether to adopt a rule limiting
aggregate interference from NGSO FSS
systems that were authorized in a later
processing round into NGSO FSS
systems authorized in an earlier
processing round. The Commission also
seeks comment on alternative means of
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protection of earlier-round NGSO FSS
systems.

22. The FNPRM also seeks comment
on whether the Commission should
expect that there will be a maximum
number of NGSO FSS systems that can
be accommodated in a given frequency
band and if so, how should that affect
any inter-round protection criteria and
the opening of additional processing
rounds. The FNPRM also seeks
comment on how the degraded
throughput methodology accommodates
multiple NGSO systems that span
multiple processing rounds.

23. To assist in the Commission’s
evaluation of the economic impact on
small entities, as a result of actions that
have been proposed in the FNPRM, and
to better explore options and
alternatives, the Commission seeks
comment on whether any of the burdens
associated with the filing, recordkeeping
and reporting requirements described
above can be minimized for small
entities. Additionally, the Commission
seeks comment on whether any of the
costs associated with any of the
proposed requirements to eliminate
unlawful robocalls can be alleviated for
small entities. The Commission expects
to more fully consider the economic
impact and alternatives for small
entities based on its review of the record
and any comments filed in response to
the FNPRM and this IRFA.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

24. None
V. Ordering Clauses

25. It is ordered, pursuant to Sections
4(i), 7(a), 10, 303, 308(b), and 316 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 157(a), 160,
303, 308(b), 316, that this Further Notice
of Proposed Rulemaking is adopted.

26. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center will send a copy of
this Further Notice of Proposed
Rulemaking, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration, in accordance
with Section 603(a) of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.

Federal Communications Commission.
Marlene Dortch,

Secretary.

[FR Doc. 2023—-12802 Filed 6—20-23; 8:45 am|
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 372

[Docket No. FMCSA-2023-0007]

RIN 2126-AC57

Exemption From Operating Authority

Regulations for Providers of
Recreational Activities

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), Department
of Transportation (DOT).

ACTION: Notice of proposed rulemaking.

SUMMARY: FMCSA proposes the
implementation of the statutory
exemption from its operating authority
registration rules for providers of
recreational activities. The exemption
would apply to motor carriers operating
a motor vehicle designed or used to
transport between 9 and 15 passengers
(including the driver), whether operated
alone or with a trailer attached to the
transport vehicle, if the motor vehicle is
operated by a person that provides
recreational activities within a 150 air-
mile radius of the location at which
passengers initially boarded the motor
vehicle at the beginning of the trip.
FMCSA also proposes to define
recreational activities to clarify the
scope of this exemption.

DATES: Comments must be received on
or before August 21, 2023.

ADDRESSES: You may submit comments
identified by Docket Number FMCSA—
2023-0007 using any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov/docket/
FMCSA-2023-0007/document. Follow
the online instructions for submitting
comments.

e Mail: Dockets Operations, U.S.
Department of Transportation, 1200
New Jersey Avenue SE, West Building,
Ground Floor, Room W12-140,
Washington, DC 20590—0001.

e Hand Delivery or Courier: Dockets
Operations, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, West Building, Ground
Floor, Room W12-140, Washington, DC
20590-0001, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. To be sure someone is there to
help you, please call (202) 366—9317 or
(202) 366—9826 before visiting Dockets
Operations.

o Fax:(202) 493-2251.

FOR FURTHER INFORMATION CONTACT: Mr.
Antonio Harris, Registration, Licensing
and Insurance Division, Office of

Research and Registration, FMCSA,
1200 New Jersey Avenue SE,
Washington, DC 20590-0001; (202) 366—
2964; antonio.harris@dot.gov. If you
have questions on viewing or submitting
material to the docket, call Dockets
Operations at (202) 366—9826.
SUPPLEMENTARY INFORMATION: FMCSA
organizes this notice of proposed
rulemaking (NPRM) as follows:

I. Public Participation and Request for
Comments
A. Submitting Comments
B. Viewing Comments and Documents
C. Privacy
II. Executive Summary
A. Purpose and Summary of the Regulatory
Action
B. Summary of Major Provisions
C. Costs and Benefits
III. Abbreviations
IV. Legal Basis
V. Background
VI. Discussion of Proposed Rulemaking
VII. Section-by-Section Analysis
VIII. Regulatory Analyses
A. E.O. 12866 (Regulatory Planning and
Review), E.O. 13563 (Improving
Regulation and Regulatory Review), E.O.
14094 (Modernizing Regulatory Review),
and DOT Regulatory Policies and
Procedures
B. Congressional Review Act
C. Advance Notice of Proposed
Rulemaking
D. Regulatory Flexibility Act (Small
Entities)
E. Assistance for Small Entities
F. Unfunded Mandates Reform Act of 1995
G. Paperwork Reduction Act (Collection of
Information)
H. E.O. 13132 (Federalism)
I. Privacy
J. E.O. 13175 (Indian Tribal Governments)
K. National Environmental Policy Act of
1969

I. Public Participation and Request for
Comments

A. Submitting Comments

If you submit a comment, please
include the docket number for this
NPRM (FMCSA-2023-0007), indicate
the specific section of this document to
which your comment applies, and
provide a reason for each suggestion or
recommendation. You may submit your
comments and material online or by fax,
mail, or hand delivery, but please use
only one of these means. FMCSA
recommends that you include your
name and a mailing address, an email
address, or a phone number in the body
of your document so FMCSA can
contact you if there are questions
regarding your submission.

To submit your comment online, go to
https://www.regulations.gov/docket/
FMCSA-2023-0007/document, click on
this NPRM, click “Comment,” and type
your comment into the text box on the
following screen.


https://www.regulations.gov/docket/FMCSA-2023-0007/document
https://www.regulations.gov/docket/FMCSA-2023-0007/document
https://www.regulations.gov/docket/FMCSA-2023-0007/document
https://www.regulations.gov/docket/FMCSA-2023-0007/document
mailto:antonio.harris@dot.gov
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If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8%2 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the facility,
please enclose a stamped, self-addressed
postcard or envelope.

FMCSA will consider all comments
and material received during the
comment period.

Confidential Business Information (CBI)

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(5 U.S.C. 552), CBI is exempt from
public disclosure. If your comments
responsive to the NPRM contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to the
NPRM, it is important that you clearly
designate the submitted comments as
CBI. Please mark each page of your
submission that constitutes CBI as
“PROPIN” to indicate it contains
proprietary information. FMCSA will
treat such marked submissions as
confidential under the Freedom of
Information Act, and they will not be
placed in the public docket of the
NPRM. Submissions containing CBI
should be sent to Mr. Brian Dahlin,
Chief, Regulatory Evaluation Division,
Office of Policy, FMCSA, 1200 New
Jersey Avenue SE, Washington, DC
20590-0001. Any comments FMCSA
receives not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

B. Viewing Comments and Documents

To view any documents mentioned as
being available in the docket, go to
https://www.regulations.gov/docket/
FMCSA-2023-0007/document and
choose the document to review. To view
comments, click this NPRM, then click
“Browse Comments.” If you do not have
access to the internet, you may view the
docket online by visiting Dockets
Operations in Room W12-140 on the
ground floor of the DOT West Building,
1200 New Jersey Avenue SE,
Washington, DC 20590-0001, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. To be
sure someone is there to help you,
please call (202) 366—9317 or (202) 366—
9826 before visiting Dockets Operations.

C. Privacy

DOT solicits comments from the
public to better inform its regulatory
process, in accordance with 5 U.S.C.

553(c). DOT posts these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL
14—Federal Docket Management
System), which can be reviewed at
https://www.govinfo.gov/content/pkg/
FR-2008-01-17/pdf/E8-785.pdyf.

II. Executive Summary

A. Purpose and Summary of the
Regulatory Action

Section 23012 of the Infrastructure
Investment and Jobs Act (IIJA) (Pub. L.
117-58, 135 Stat. 429 (H.R. 3684, Nov.
15, 2021)) amended 49 U.S.C. 13506 by
adding, in paragraph (b)(4), a new
exemption from FMCSA'’s operating
authority registration requirements.
FMCSA proposes the addition of new
regulatory text implementing this
statutory exemption. The exemption
from operating authority registration
applies to motor carriers operating a
motor vehicle designed or used to
transport between 9 and 15 passengers
(including the driver), whether operated
alone or with a trailer attached to the
transport vehicle, if the motor vehicle is
operated by a person ! that provides
recreational activities and the
transportation is provided within a 150
air-mile radius of the location at which
passengers initially boarded the motor
vehicle at the outset of the trip.

FMCSA also proposes to define
recreational activities to clarify the
scope of this exemption. The statute,
which requires that the motor vehicle be
operated “by a person that provides
recreational activities,” does not define
recreational activities. The proposed
definition would clarify the types of
recreational activities the Agency has
determined would qualify for the
exemption in 49 U.S.C. 13506(b)(4).
FMCSA limited the proposed definition
of recreational activities to the types of
activities that Congress outlined in the
IJA for another section that uses this
term. Section 11512 provided examples
of “‘groups representing recreational
activities and interests” in subsection
(c)(4) which provided some insight as to
legislative intent for the term
recreational activities in section 23012.
The definition FMCSA proposes in
implementing section 23012 includes
activities Congress mentioned in section
11512 and also describes activities that
fall outside the intended scope of the
term. This language is intended to
provide context of the activities within

1 While the statute refers to a “‘person,” that term
can refer both to an individual or to a motor carrier
under the definitions of that term in 49 U.S.C.
13102(18) and 1 U.S.C. 1.

the scope of the exemption, based on
the intent of Congress, and to allow
sufficient flexibility for analysis of the
term’s applicability to future activities.

B. Costs and Benefits

The cost impacts of the proposed
definition include changes in
paperwork, fees, and insurance costs
associated with maintaining operating
authority. Because there is no pre-
existing definition of recreational
activities, motor carriers may be
interpreting their eligibility for the
operating authority exemption in
varying ways. Depending on current
interpretations, this proposed rule
would either increase, decrease, or have
no incremental impact on the degree to
which the operating authority
exemptions are used relative to the
baseline. Differences in interpretation
between regulated entities and
enforcement officials may be hindering
consistent enforcement practices,
thereby impacting business-related
decisions in providing transportation for
recreational activities. This rulemaking
would resolve this information
asymmetry and enforcement differences
by creating a common understanding
between FMCSA and motor carriers.
Because this rulemaking may also lead
to an increase in exemption use, it
would benefit existing carriers by
improving the efficiency of their
business operations and increasing both
consumer and producer surplus. For
new potential providers of recreational
activities that were not aware of this
exemption, this rulemaking may
encourage new entrants into the field.

II1. Abbreviations

ANPRM Advance Notice of Proposed
Rulemaking

BLS Bureau of Labor Statistics

CBI Confidential Business Information

CE Categorical Exclusion

CFR Code of Federal Regulations

DOL U.S. Department of Labor

DOT Department of Transportation

E.O. Executive Order

FMCSA Federal Motor Carrier Safety
Administration

FMCSRs Federal Motor Carrier Safety
Regulations

FR Federal Register

GDP Gross Domestic Product

ICR Information Collection Request

IRFA Initial Regulatory Flexibility Analysis

IIJA Infrastructure Investment and Jobs Act

MCMIS Motor Carrier Management
Information System

NAICS North American Industry
Classification System

NPRM Notice of Proposed Rulemaking

OEWS Occupational Employment and
Wage Statistics

OMB Office of Management and Budget

PIA  Privacy Impact Assessment


https://www.govinfo.gov/content/pkg/FR-2008-01-17/pdf/E8-785.pdf
https://www.govinfo.gov/content/pkg/FR-2008-01-17/pdf/E8-785.pdf
https://www.regulations.gov/docket/FMCSA-2023-0007/document
https://www.regulations.gov/docket/FMCSA-2023-0007/document
http://www.regulations.gov
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PTA Privacy Threshold Assessment

Secretary The Secretary of the Department
of Transportation

SBA Small Business Administration

UMRA Unfunded Mandates Reform Act of
1995

URS Unified Registration System

U.S.C. United States Code

USDOT United States Department of
Transportation

1V. Legal Basis for the Rulemaking

Section 23012 of the I[JA (Pub. L.
117-58, 135 Stat. 429 (H.R. 3684, Nov.
15, 2021)) amended 49 U.S.C. 13506 by
adding a new exemption from the
requirement to obtain operating
authority registration for “providers of
recreational activities” operating
passenger vehicles designed or used to
transport between 9 and 15 passengers
(including the driver) (see 49 U.S.C.
13506(b)(4)). The statute, which requires
that the motor vehicle be operated “‘by
a person that provides recreational
activities,” does not define recreational
activities. This NPRM proposes to
define recreational activities to clarify
the scope of the exemption
applicability.

Under 49 Code of Federal Regulations
(CFR) 1.87(a)(5), the authority of the
Secretary of the Department of
Transportation (the Secretary) to carry
out the functions relating to the
registration requirements in 49 U.S.C.
13901 and 13902 is delegated to the
FMCSA Administrator. Sections 13901
and 13902 generally require that any
person that wishes to provide
transportation subject to jurisdiction
under subchapter I of chapter 135 2 must
be registered as a motor carrier, defined
in 49 U.S.C. 13102(14) as ““a person
providing motor vehicle transportation
for compensation.” The requirements of
these sections, which are enforced
under § 392.9a (“Operating authority”),
are the basis for the rules governing
applications for operating authority
registration in 49 CFR part 365.

V. Background

Before commencing operations, any
person desiring to engage in for-hire
interstate transportation of passengers,
regardless of vehicle size or passenger
seating capacity, must first obtain
operating authority registration, unless a
specific exemption applies (49 U.S.C.
13102 (14), 13501, 13506, 13901, 13902,
and 49 CFR part 365). The relevant

2 Absent an exemption, the Secretary has
jurisdiction over transportation by motor carrier
and the procurement of that transportation, to the
extent that passengers, property, or both, are
transported by motor carrier in interstate commerce
(49 U.S.C. 13501). This authority has been
delegated to the FMCSA Administrator under 49
CFR 1.87(a)(3).

regulations governing such operations
derive from Title 49, Subtitle IV, Part B,
and are frequently referred to as the
“commercial regulations,” (49 U.S.C.
13102(14), 13902 and 49 CFR part 365).
Historically, the regulations
promulgated pursuant to this authority
were largely economic in nature and did
not contain new safety requirements.
Today, the most substantial regulatory
requirements remaining under this
authority require for-hire non-exempt
motor carriers to maintain evidence of
financial responsibility on file with
FMCSA at all times, regardless of
whether the carrier is actively operating,
and to maintain an active process agent
filing designating an agent for the
receipt of service of process in every
state (49 CFR part 366 and 49 CFR
387.301T).3 The exemptions from the
commercial regulations, including the
exemption for providers of recreational
activities, are enumerated in 49 U.S.C.
13506 and codified in 49 CFR part 372.

Congress adopted multiple
exemptions to these commercial
regulations that provided financial relief
for certain industries while still
maintaining safety oversight over the
same operators. Exemptions from the
commercial regulations do not impede
the Agency’s oversight of operations
subject to the Agency’s separate safety
jurisdiction codified in the Motor
Carrier Act of 1935 (Pub. L. 74-255, 49
Stat. 543, Aug. 9, 1935), as amended
(the 1935 Act) (codified in 49 U.S.C.
31502); the Motor Carrier Safety Act of
1984 (Pub. L. 98-554, Title II, 98 Stat.
2832, Oct. 30, 1984), as amended
(codified in 49 U.S.C. chapter 311); and
the Commercial Motor Vehicle Safety
Act of 1986 (Pub. L. 99-570, Title XII,
100 Stat. 3207-170, Oct. 27, 1986), as
amended (codified in 49 U.S.C. chapter
313). A carrier may be exempt from the
commercial regulations, relieving them
of the obligation to obtain operating
authority, file evidence of financial
responsibility, and designation of a
process agent. The statutory exemptions
in 49 U.S.C. 13506 however, relieve the
carrier only of the obligation to file with
FMCSA evidence of financial
responsibility, not the obligation to
maintain financial responsibility when
engaged in operations. Thus, if the
carrier is operating a commercial motor
vehicle as defined in 49 U.S.C. chapter
311, the carrier is still required to

3 Though providers of recreational activities may
not be required to maintain an active process agent
filing with FMCSA, other State and Federal law
may also require those providers to maintain a
process agent in order to engage in business in more
than one State. Accordingly, any cost associated
with maintaining a process agent, generally, would
not automatically be alleviated by this rulemaking.

maintain minimum levels of financial
responsibility in order to operate. (49
U.S.C. 31138 and 49 CFR part 387,
subpart B).

The operating authority registration
required under 49 U.S.C. 13901, 13902,
and 13906, provides FMCSA with
information about motor carriers and
their operations. Although the
requirements for operating authority
registration apply only to carriers
subject to the Agency’s commercial
regulations, they also provide FMCSA
with an opportunity to evaluate those
potential new entrant motor carriers’
willingness and ability to comply with
all commercial and safety regulations
(49 U.S.C. 13902). This opportunity,
consistent with the Agency’s mission to
reduce crashes and fatalities, allows
FMCSA to prevent carriers who may
pose a significant safety risk from
entering the industry. Motor carriers
operating vehicles for compensation, in
interstate commerce and not subject to
exemption are prohibited from
operating without the required
operating authority or beyond the scope
of the operating authority granted
(§392.9a). A motor carrier that violates
this provision shall be ordered out of
service and may be subject to penalties
(§ 392.9a(b)).

The Agency, however, also requires
registration under its safety jurisdiction,
49 U.S.C. 31134. As a result, if the
carrier has registered and received a
USDOT number under FMCSA'’s safety
jurisdiction, the Agency will still
maintain adequate information to
monitor the motor carrier’s safety
performance and compliance, even if
the carrier is not required to obtain
operating authority registration.

FMCSA is required to register a motor
carrier for operating authority
registration under 49 U.S.C. 13902 only
if the applicant is willing and able to
comply with all statutory and regulatory
requirements for registration (49 U.S.C.
13902, 49 U.S.C. 13906, and 49 CFR part
365). To obtain operating authority
registration, each applicant is required
to file the appropriate form for the scope
of its operations (e.g., to operate as a
motor carrier of passengers). Applicants
that have never held a USDOT number
or any other registration issued by
FMCSA must file the Unified
Registration System (URS) online
application (Form MCSA-1) to obtain a
USDOT number and register for
operating authority. Applicants that
already have a USDOT number but
desire to expand to an operation
requiring operating authority, such as
transporting passengers in interstate
commerce for compensation, must file
the “Application for Motor Passenger
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Carrier Authority” (Form OP-1(P)), or
other appropriate OP-1 series form for
the proposed operation to register for
operating authority (§ 365.105T), for a
fee, currently $300. Again, among other
requirements, the statutory
requirements for registration require
that the applicant have on file with
FMCSA proof of liability insurance
meeting the minimum levels of financial
responsibility required (49 U.S.C.
13902, 49 U.S.C. 13906, and 49 CFR part
365). Motor carriers must submit the
“Motor Carrier Automobile Bodily
Injury and Property Damage Liability
Certificate of Insurance” (Form BMC—
91, for a single insurance provider, or
Form BMC-91X, for an aggregation of
insurance coverage) to satisfy the
financial responsibility requirements. A
registration remains in effect only as
long as the registrant continues to
satisfy these financial responsibility
requirements in 49 U.S.C. 13906.

Before the enactment of section 23012
of the ITJA, a provider of recreational
activities operating as a motor carrier of
passengers was required to maintain
insurance at the minimum prescribed
levels ¢ for the entire year—including
the months during which the provider
was not operating. As a result, some
providers of recreational activities were
voluntarily revoking their operating
authority registrations ® during the off-
season months by filing Form OCE—46
so that they did not need to maintain
insurance at the minimum prescribed
levels during those months. To resume
operations, the providers were then
required to obtain adequate financial
responsibility, ensure evidence of
financial responsibility is filed with
FMCSA on Form BMC-91 or BMC-91X,
and request to reinstate their operating
authority registrations by submitting the
“Motor Carrier Records Change”
(MCSA-5889) either online or by paper
during the months when they were
operating, for an additional fee,
currently $80.6

4 The minimum levels of financial responsibility
required to be maintained by for-hire motor carriers
of passengers operating motor vehicles in interstate
or foreign commerce can be found in 49 CFR part
387, subpart B. Section 387.31 prohibits a motor
carrier from operating a motor vehicle transporting
passengers until the motor carrier has obtained and
has in effect the minimum levels of financial
responsibility as forth in § 387.33. The minimum
level of financial responsibility is $1,500,000 for
for-hire motor carriers of passengers operating a
vehicle with a seating capacity of 15 passengers or
less, including the driver (§ 387.33T).

51t should be noted that these revocations did not
affect the status of each carrier’s safety registration
(USDOT number registration under 49 U.S.C.
31134), which remained intact and was still
required to be updated biennially by the motor
carrier (§ 390.201).

6 The MCSA-5889 may be submitted by mail, fax,
or filled out online. https://ask.fmcsa.dot.gov/app/

Section 23012 of the I[JA created a new
exemption from the requirement to obtain
FMCSA operating authority registration for
providers of recreational activities operating
a motor vehicle designed or used to transport
not fewer than 9, and not more than 15
passengers (including the driver) whether
operated alone or with a trailer 7 attached to
the transport vehicle if:

1. The motor vehicle is operated by a
person that provides recreational activities;

2. The transportation is provided within a
150 air-mile radius of the location at which
passengers initially boarded the motor
vehicle at the outset of the trip; and

3. In the case of a motor vehicle
transporting passengers over a route between
a place in a State and a place in another
State, the person operating the motor vehicle
is lawfully providing transportation of
passengers over the entire route in
accordance with applicable State law.

In this NPRM, FMCSA is undertaking
only to clarify the term recreational
activities, as the Agency believes that
the other provisions in section 23012
are unambiguous.

The recreational activity industry is
comprised of numerous companies,
associations, and organizations that
focus primarily on outdoor activities.
Outdoor activities may include hunting,
fishing, trapping, camping, exploring
caves, nature study, bicycling,
horseback riding, bird watching,
motorcycling, ballooning, hang-gliding,
hiking, tobogganing, sledding, sleigh
riding, snowmobiling, skiing, skating,
water sports, rock climbing, climbing
observation towers, sport shooting,
whitewater rafting, and other outdoor
sport, game, or educational activities.

Congress did not define the term
recreational activities in the IIJA and
there is no current definition in statute
or regulation. The lack of a definition of
recreational activities has caused
confusion for the industry and safety
oversight agencies that may result in
myriad interpretations and a patchwork
of compliance. This NPRM proposes to
define recreational activities consistent
with the Agency’s understanding of
congressional intent when establishing
the exemption.8

answers/detail/a_id/213/session/
L3RpbWUvMTQONzg3MzYwOS9zaWQv
QXIsamRRQmO-=.

7 The exemption includes passenger carrier
operators who may also be required to have and
maintain operating authority to transport property.
FMCSA recognizes that a property carrier may also
be transporting property for hire within the scope
of its recreational activities operation. The Agency
believes that the number of carriers requiring
additional operating authority to transport property,
however, is extremely limited.

8 As explained in section VI of this rulemaking,
FMCSA’s interpretation of the term recreational
activities has been informed by the legislative
history of the IIJA. This interpretation has been
further informed by the Agency’s experiences in

VI. Discussion of Proposed Rulemaking

FMCSA proposes a new § 372.113 that
outlines the exemption from operating
authority registration for providers of
recreational activities in 49 U.S.C.
13506(b)(4). This new section would
reflect the statutory language and
incorporate the exemption into the
FMCSRs.

The Agency also proposes a new
definition of recreational activities to
§ 372.107 which would provide a clear
description of the types of activities that
qualify for the exemption in 49 U.S.C.
13506(b)(4). Based on the statute itself
and Congress’ use of the term elsewhere
in the IIJA, FMCSA believes Congress
intended to provide an exemption to
providers of recreational activities that
consist of outdoor experiences or
excursions typically of a physical or
athletic nature that do not have
transportation as an integral part of the
activity itself.

In reaching this conclusion, FMCSA
has drawn from the canons of statutory
construction and applied the
presumption of consistent usage. The
U.S. Supreme Court has framed this
presumption as ‘‘a natural presumption
that identical words used in different
parts of the same act are intended to
have the same meaning” (Atlantic
Cleaners & Dryers, Inc. v. United States,
286 U.S. 427, 433 (1932)). The
presumption should be “applied . . .
pragmatically” (Antonin Scalia & Bryan
A. Garner, Reading Law: The
Interpretation of Legal Texts 171
(2012)). FMCSA’s interpretation of the
types of activities Congress intended to
include in the term recreational
activities is therefore potentially
informed by Congress’ use of the same
term in section 11512 of the ITIJA, which
directs the Secretary to conduct a
nonhighway recreational fuel study.
Subsection (c)(4) states the Secretary
may consult with groups representing
recreational activities and interests,
including hiking, biking and mountain
biking, horseback riding, water trails,
snowshoeing, cross-country skiing,
snowmobiling, off-highway
motorcycling, all-terrain vehicles and
other offroad motorized vehicle
activities, and recreational trail
advocates (23 U.S.C. 203 note).

The application of this presumption
does have limitations. Although the
term recreational activities is found
within the same act, it is used in

applying the operating authority requirements,
particularly by the questions and concerns FMCSA
has received from motor carriers regarding
voluntary revocation of operating authority, e.g.,
carriers wishing to cancel or decrease their
insurance during the off season.


https://ask.fmcsa.dot.gov/app/answers/detail/a_id/213/session/L3RpbWUvMTQ0Nzg3MzYwOS9zaWQvQXlsamRRQm0=
https://ask.fmcsa.dot.gov/app/answers/detail/a_id/213/session/L3RpbWUvMTQ0Nzg3MzYwOS9zaWQvQXlsamRRQm0=
https://ask.fmcsa.dot.gov/app/answers/detail/a_id/213/session/L3RpbWUvMTQ0Nzg3MzYwOS9zaWQvQXlsamRRQm0=
https://ask.fmcsa.dot.gov/app/answers/detail/a_id/213/session/L3RpbWUvMTQ0Nzg3MzYwOS9zaWQvQXlsamRRQm0=
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different titles of this lengthy
legislation, and applies to different
operating administrations within DOT.
Nonetheless, while the use of this term
in section 11512 is not dispositive of its
meaning in section 135086, it can still be
potentially informative of Congress’
intent. Applying the presumption of
consistent usage pragmatically, the
language in section 11512 potentially
provides insight into the types of
activities that Congress intended to be
covered by the term recreational
activities under section 13506 of the
IJA. Accordingly, FMCSA limited the
proposed definition of recreational
activities to similar types of activities, as
informed by FMCSA'’s experience.?

Based on these findings, FMCSA
proposes to define recreational activities
which qualify for the exemption under
49 U.S.C. 13506(b)(4) as

. . activities consisting of an outdoor
experience or excursion typically of a
physical or athletic nature which require
transportation for the sole purpose of moving
customers to another location or locations
where the experience or excursion will take
place and collecting those customers to
transport them back to the place of initial
boarding or another outpost of the motor
carrier.

Recreational activities under this
proposed definition would include
things such as hiking, biking, horseback
riding, canoeing, whitewater rafting,
water trails, tubing, skiing,
snowshoeing, snowmobiling, hunting,
fishing, mountain climbing, and
swimming. While this list of activities
in the proposed definition is not all
inclusive, it provides sufficient
examples to clarify the specific types of
activities that would qualify for the
exemption.

FMCSA believes that, by including
the language a person “that provides”

9 See Footnote 8. For example, in response to a
DOT notice requesting that the public identify and
provide input on the Department’s existing
guidance documents that are good candidates for
repeal, replacement, or modification (84 FR 1820,
Feb. 5, 2019), the America Outdoors Association
(AOA) submitted an undated comment to the
Docket (received Apr. 8, 2019) requesting that
FMCSA amend its guidance on operating authority,
stating that the costs to reinstate operating authority
were an unnecessary expense with no added safety
benefit. See https://www.regulations.gov/comment/
DOT-OST-2017-0069-2865. (The comment is also
available in the docket for this rulemaking.) AOA
requested, in part, that FMCSA provide an
exemption from the operating authority
requirements for transportation by 9 to 15 passenger
vehicles, when such transportation is provided by
an entity that provides recreational activities, is not
for direct compensation, and is provided entirely
within a 150 air-mile radius of trip origination,
provided that drivers carry appropriate commercial
driver’s licenses if needed, the State in which the
vehicle is registered has adopted Federal inspection
standards, and the operator is in compliance with
State requirements.

recreational activities in the exemption,
Congress intended to limit the
exemption to only those persons that are
actually providing recreational
activities. There is no reason to infer
that Congress intended for the
“providers of recreational activities”
exemption to apply to persons
providing transportation as their core
business or providing transportation
concurrently with an activity (where the
transportation is no longer incidental to
the activity itself). These types of
activities are distinct from those
contemplated by Congress as exempt
because the act of transporting
passengers from one location to another
is the central aspect of the service that
the motor carriers are providing.

For instance, FMCSA does not believe
Congress intended to exempt activities
where the service provided by the motor
carriers mainly focuses on
transportation from one location to
another. In such cases, the motor
carrier’s business is in fact selling
transportation—not providing
recreational activities. A bus company
offering scheduled route service with
multiple stops would not fall within the
exemption, for example, merely because
one of the scheduled stops was at or
near a water park or a horseback riding
stable. Likewise, motor carriers that
advertise and provide alcohol, music, or
other “party” activities on board the
vehicle as the principal activity or
purpose of the transportation would not
be eligible for the exemption.1° In
situations like those described above,
the activity cannot be completed and
has no purpose without the
transportation. The transportation in
such circumstances is integral to the
activities, rather than incidental.
Accordingly, the proposed definition in
§372.107 would explicitly exclude any
activity for which: (1) the activity
offered or sold is occurring
simultaneously with the transportation;
or (2) the transportation is the primary
service offered for sale. FMCSA solicits
comment on whether the exclusions at
the end of the proposed definition
increase clarity. Should the agency
include these exclusions at the end of
the definition, remove them from the
definition, or take another approach to
communicate which activities would
not fall within the definition in a final
rule?

The exemption in 49 U.S.C.
13506(b)(4) is already in effect. This
rulemaking is intended to codify the

10 FMCSA specifically mentions these activities
because the Agency has received questions from
motor carriers regarding the applicability of the
exemption to these activities.

statute and provide clarity regarding
which motor carriers qualify for the
exemption. Motor carriers that qualify
for the exemption in 49 U.S.C.
13506(b)(4) are not subject to the
requirement to register for or maintain
operating authority as a motor carrier of
passengers.

New motor carriers that need a
USDOT number, even those that qualify
for the exemption, would be required to
register via URS (MCSA-1). Such
carriers would indicate in the Operation
Classification section that they will be
transporting passengers for
compensation but that they are exempt
pursuant to 49 U.S.C. 13506. Motor
carriers with a USDOT number that do
not currently have operating authority
as motor carriers of passengers and
would qualify for the exemption do not
have to file Form OP-1(P) to obtain
operating authority.

Motor carriers that currently have
operating authority as motor carriers of
passengers and qualify for the
exemption are able to voluntarily revoke
their operating authority under 49
U.S.C. 13905(d) as discussed in the
background section above. After doing
so, these motor carriers are no longer
required to obtain or reinstate operating
authority and thus, no longer required
to have their insurance coverage or
process agent designation on file with
FMCSA (49 CFR parts 365 and 366 and
§387.301T). If a motor carrier does not
voluntarily revoke its operating
authority registration and fails to
maintain evidence of the required level
of insurance coverage on file with
FMCSA, its operating authority
registration will be revoked
involuntarily by FMCSA.

These motor carriers would no longer
need to have evidence of financial
responsibility on file with FMCSA
(through either Form BMC-91 or BMC—
91X). However, the inapplicability of
the insurance coverage filing
requirement in 49 CFR part 365 and
§387.301T does not affect a motor
carrier’s obligation to maintain
minimum levels of financial
responsibility as set forth in § 387.33. As
discussed above in the background
section, a provider of recreational
activities operating as a motor carrier of
passengers is required to maintain
insurance at the minimum prescribed
levels while they are in operation.
Additionally, a motor carrier that is no
longer subject to Federal insurance
requirements while not in operation
may nonetheless still be required to
maintain insurance coverage to meet
applicable State requirements in those
States in which the motor carrier
operates.


https://www.regulations.gov/comment/DOT-OST-2017-0069-2865
https://www.regulations.gov/comment/DOT-OST-2017-0069-2865
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Some motor carriers may have already
voluntarily revoked their operating
authority registration by filing Form
OCE-46 under the exemption in 49
U.S.C. 13506(b)(4). Some of these motor
carriers may have correctly revoked
their operating authority because they
meet the requirements in 49 U.S.C.
13506(b)(4) and provide transportation
for activities that fall under the
proposed definition in this rulemaking.
If the Agency were to issue its proposed
definition as a final rule, these exempt
motor carriers would be permitted to
continue to operate without operating
authority. Other motor carriers may
have incorrectly revoked their operating
authority because they provide
transportation for one or more activities
that they mistakenly believed would fall
under the scope of the statute, but do
not, in fact, fall within such scope as
clarified by the proposed definition in
this rulemaking. These motor carriers
are currently required, and would
continue to be required, to reinstate
their operating authority registration
and have their insurance coverage on
file with FMCSA in order to continue
operating.1!

VII. Section-by-Section Analysis

This section-by-section analysis
describes the proposed changes in
numerical order.

Section 372.107 Definitions

FMCSA would add a new paragraph
(i), which would contain a definition for
recreational activities.

Section 372.113 Providers of
Recreational Activities

FMCSA would add a new §372.113 to
subpart A of 49 CFR part 372. This new
section would outline the exemption
from operating authority registration in
49 U.S.C. 13506(b)(4).

VIII. Regulatory Analyses

A. Executive Order (E.O.) 12866
(Regulatory Planning and Review), E.O.
13563 (Improving Regulation and
Regulatory Review), E.O. 14094
(Modernizing Regulatory Review), and
DOT Regulatory Policies and Procedures

FMCSA has considered the impact of
this NPRM under E.O. 12866 (58 FR
51735, Oct. 4, 1993), Regulatory
Planning and Review, E.O. 13563 (76 FR
3821, Jan. 21, 2011), Improving
Regulation and Regulatory Review, and
by E.O. 14094 (88 FR 21879, Apr. 11,

11 Motor carriers may reinstate their operating
authority using the procedure detailed at https://
ask.fmcsa.dot.gov/app/answers/detail/a_id/213/~/
how-do-i-make-my-mc % 2Fff% 2Fmx-number-
active-% 28request-to-reinstate-or-reactivate.

2023), Modernizing Regulatory Review.
The Office of Information and
Regulatory Affairs within the Office of
Management and Budget (OMB)
determined that this notice of proposed
rulemaking is not a significant
regulatory action under section 3(f) of
E.O. 12866, as supplemented by E.O.
13563 and E.O. 14094, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. Accordingly, OMB has not
reviewed it under that E.O.

Purpose

This rulemaking would codify the
exemption for providers of recreational
activities in regulation and define
recreational activities to clarify the
scope of this exemption by providing a
clear description of what types of
recreational activities do and do not
qualify for the exemption in 49 U.S.C.
13506(b)(4). This would ensure that
providers of recreational activities are
aware of their eligibility for the
exemption from filing for operating
authority that FMCSA proposes to add
in new § 372.113. Specifically, this
rulemaking would affect motor carriers
operating a motor vehicle designed or
used to transport between 9 and 15
passengers (including the driver),
whether operated alone or with a trailer
attached to the transport vehicle, if the
motor vehicle is operated by a person
that provides recreational activities and
the transportation is provided within a
150 air-mile radius of the location at
which passengers initially boarded the
motor vehicle at the outset of the trip.

This proposed rule is to provide
clarity to both motor carriers and
enforcement officials regarding which
carriers qualify for the new exemption
in section 23012 of the IIJA as of
November 15, 2021. Because Congress
did not define recreational activities
and there is no pre-existing definition of
recreational activities in statute or
regulation, FMCSA proposes bringing
the FMCSRs into alignment with the
IJA’s exemption. This clarity would
resolve possible information asymmetry
currently affecting the regulated
industry and enforcement officials as to
which carriers qualify for the operating
authority exemption.

Baseline

For the purposes of this analysis, the
changes proposed in this rule are
compared to the baseline established by
section 23012 of the IIJA and the current
requirements for providers of
recreational activities under 49 U.S.C.
13901 and 13902 and 49 CFR part 365.
As discussed above, the IIJA created a
new exemption from the requirement to

obtain FMCSA operating authority
registration for providers of recreational
activities. Accordingly, this exemption
has been available to these motor
carriers since the IIJA was enacted on
November 15, 2021. Therefore, the
incremental impacts of this proposed
rule relative to the baseline lie in how
the affected industry and enforcement
officials have been interpreting the term
in the absence of a definition in the
FMCSRs.

Uncertainties

The Agency relies on the Motor
Carrier Management Information System
(MCMIS) database to obtain information
on commercial motor carriers subject to
the FMCSRs. While MCMIS does
contain data on passenger vehicle size
(e.g., weight and capacity) and type, it
does not track industry type, nor
whether an operating authority
exemption is applicable. Consequently,
the Agency knows neither the
magnitude of the population that would
be affected by this rulemaking, nor the
degree to which passenger carriers are
currently taking advantage of the
exemption. Therefore, FMCSA describes
how different carriers would be
impacted by costs and benefits on a per-
unit basis, depending on their current
behavior. The Agency invites the public
to provide information on the size of
this industry.

Costs

The resulting cost impacts of the
definitional clarification proposed in
this rulemaking include changes in
paperwork, fees, and insurance costs
associated with maintaining operating
authority. Because there is no pre-
existing definition of recreational
activities, motor carriers may be
interpreting their eligibility for the
operating authority exemption in
varying ways. Depending on current
interpretations, this proposed rule
would either increase, decrease, or have
no incremental impact on the degree to
which the operating authority
exemptions are used relative to the
baseline. Because FMCSA is unable to
ascertain how various carriers
interpreted this exemption set forth by
section 23012 of the IIJA in 2021, the
Agency estimates the impacts of this
rulemaking based on four hypothetical
scenarios. The Agency also invites the
public to provide additional information
on the degree to which this exemption
is being used.

Forms

Currently, there are several forms that
providers of recreational activities are
responsible for submitting to FMCSA in


https://ask.fmcsa.dot.gov/app/answers/detail/a_id/213/~/how-do-i-make-my-mc%2Fff%2Fmx-number-active-%28request-to-reinstate-or-reactivate
https://ask.fmcsa.dot.gov/app/answers/detail/a_id/213/~/how-do-i-make-my-mc%2Fff%2Fmx-number-active-%28request-to-reinstate-or-reactivate
https://ask.fmcsa.dot.gov/app/answers/detail/a_id/213/~/how-do-i-make-my-mc%2Fff%2Fmx-number-active-%28request-to-reinstate-or-reactivate
https://ask.fmcsa.dot.gov/app/answers/detail/a_id/213/~/how-do-i-make-my-mc%2Fff%2Fmx-number-active-%28request-to-reinstate-or-reactivate
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order to maintain operating authority
registration. As detailed later in this
analysis, the use of these forms, as

explained in table 1, may change as a
result of this proposed rule, depending

on how the affected carriers are
interpreting this exemption.

TABLE 1—FORMS CURRENTLY USED IN MAINTAINING OPERATING AUTHORITY

Form

Affected groups

Motor Carrier Automobile Bodily Injury and Property Damage Liability
Certificate of Insurance (BMC-91 or BMC-91X).

Motor Carrier Records Change (MCSA-5889)

Request for Revocation of Authority Granted (OCE—46) .........
Application for Motor Passenger Carrier Authority (OP-1(P))

Carriers that must provide proof of liability insurance meeting the min-
imum levels of financial responsibility.

Carriers reinstating operating authority.

Carriers voluntarily revoking operating authority.

Carriers with an existing USDOT number wishing to expand to an op-
eration requiring operating authority.

Tables 2 and 3 display the paperwork
burden of these forms to private entities
and to the Government, respectively.
These estimates are based on the
Information Collection Request (ICR)

supporting statements associated with
each form. For example, table 2 shows
that Forms BMC-91 and BMC-91X are
estimated to take 10 minutes to
complete by an insurance claims and

policy processing clerk at a wage rate 12
of $38.72, leading to a paperwork
burden of $6 (10 minutes x $38.72 =
$6).13 14

TABLE 2—PAPERWORK COSTS TO PRIVATE SECTOR (2021$)

Paperwork Wage SUT)?TL]]iI;Sf(t)?m Cost per form Filing fee Total cost
Forms BMC—91 or BMC-91X by insurance claims
PIOCESSEN ..vveeueeieeneeseeeueeneesseeeesseensesseeneessesneensesneensesneensens $38.72 0.17 6 | e $6
Form MCSA-5889 by office clerk ........cceovneiieneniiinenens 31.90 0.25 8 80 88
Form OCE-46 by office clerk 31.90 0.25 8 | e 8
Form OP-1(P) by office clerk 31.90 2 64 300 364
Estimates may not total due to rounding.
TABLE 3—PAPERWORK COSTS TO GOVERNMENT (20218$)
GS-9, step 5 Hours to Cost per
Paperwork wage submit form form
FOIM MOSATE889 ...ttt st sh et e bt et e s bt s e nbees e e teeneetesneentesneeneens $70.31 0.25 $18
FOIM OCE4B ...ttt sttt sh e r e e s n e e e n e e s e e r e e aeennenaeenenreennenn 70.31 0.25 18
Lo T O Ty I (TSRS 70.31 6.5 457

Estimates may not total due to rounding.

FMCSA computes its estimates of
labor costs using data gathered from
several sources. Labor costs comprise
wages, fringe benefits, and overhead.
Fringe benefits include paid leave,
bonuses and overtime pay, health and
other types of insurance, retirement
plans, and legally required benefits
(Social Security, Medicare,
unemployment insurance, and workers
compensation insurance). Overhead
includes any expenses to a firm
associated with labor that are not part of
employees’ compensation; this typically
includes many types of fixed costs of
managing a body of employees, such as
management and human resource staff

12DOL, BLS. Occupational Employment and
Wage Statistics (OEWS). National. May 2021. 43—
9041 Insurance Claims and Policy Processing
Clerks. Available at: https://www.bls.gov/oes/
current/0es439041.htm (accessed Jan. 5, 2023).

13 This estimate is based on the calculations used
in the ICR titled, “Financial Responsibility Motor
Carriers, Freight Forwarders and Brokers,” covered
by OMB Control Number 2126-0017.

salaries or payroll services. The
economic costs of labor to a firm should
include the costs of all forms of
compensation and labor-related
expenses. For this analysis, costs of
labor to a firm have been calculated
relative to total compensation (base
wages, plus fringe benefits, plus
overhead).

The primary source for industry
wages is the median hourly wage data
(May 2021) from the U.S. Department of
Labor (DOL), Bureau of Labor Statistics
(BLS), Occupational Employment and
Wage Statistics (OEWS).15

BLS does not publish data on fringe
benefits for specific occupations, but it

14 The supporting statement for the ‘“Financial
Responsibility Motor Carriers, Freight Forwarders
and Brokers” ICR estimates Government costs for
Forms BMC-91 and BMC-91X at $0, as they are
filed electronically.

15DOL, BLS. Occupational Employment and
Wage Statistics (OEWS). National. May 2021.
Available at: https://www.bls.gov/oes/current/oes
nat.htm/oesm21nat.zip (accessed Apr. 12, 2022).

does for the broad industry groups in its
Employer Costs for Employee
Compensation release. For office clerk
employees, this analysis uses an average
hourly wage of $26.45 and average
hourly benefits of $13.78 for private
industry workers in ‘“‘transportation and
warehousing” 16 to estimate that fringe
benefits are equal to 52 percent ($13.78
+ $26.45) of wages. For insurance claims
processors, this regulatory impact
analysis uses an average hourly wage of
$33.93 and average hourly benefits of
$16.92 for private industry workers in
“financial activities” 17 to estimate that

16 DOL, BLS. Table 4: Employer costs for
Employee Compensation for private industry
workers by occupation and industry group, Dec
2019. Available at: https://www.bls.gov/
news.release/archives/ecec_03192020.pdf (accessed
Apr. 13, 2022).

17 Tbid.


https://www.bls.gov/news.release/archives/ecec_03192020.pdf
https://www.bls.gov/news.release/archives/ecec_03192020.pdf
https://www.bls.gov/oes/current/oes_nat.htm/oesm21nat.zip
https://www.bls.gov/oes/current/oes_nat.htm/oesm21nat.zip
https://www.bls.gov/oes/current/oes439041.htm
https://www.bls.gov/oes/current/oes439041.htm
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fringe benefits are equal to 50 percent
($16.92 + $33.93) of wages.

For estimating the overhead rates on
wages, the Agency used industry data
gathered for the Truck Costing Model
developed by the Upper Great Plains
Transportation Institute, North Dakota
State University as a proxy for the
overhead cost of employees in the
transportation intermediary and surety
and trustee industries.18 Research
conducted for this model found an
average cost of $0.107 per mile of
commercial motor vehicle operation for
management and overhead, and $0.39
per mile for labor, indicating an
overhead rate of 27 percent (27 percent
= $0.107 + $0.39, rounded to the nearest
whole percent).

It is assumed that FMCSA reviewers
will be Federal Government employees
located in the Washington DC region at
the GS—-9 Step 5 wage rate.?9 OPM does
not publish annual rates that include
fringe benefits or overhead. OMB does
publish an object class analysis of the
budget of the U.S. Government. The
Object Class Analysis estimates that, in
2021, DOT spent $6,351 million in
employee compensation and $2,840
million in employee benefits. FMCSA
estimates a fringe benefit rate of 45
percent (2,840 + 6,351) for FMCSA
personnel. FMCSA uses the DOT Volpe
Center overhead rate of 64 percent for
Federal personnel.2? The Volpe Center
is a Federal fee-for-service research and
innovation center in the DOT. Unlike
most Federal agencies, Volpe receives
no direct appropriation from Congress
and must cover direct and indirect
expenses through agreements with
project sponsors.2! 22 These indirect
costs are recovered through the
overhead rate charged on direct labor
costs. Volpe employees are
compensated according to the Federal
locality pay tables used for all Federal
employees and their labor costs include
the same employee benefits. Therefore,

18 Berwick, Farooq. Truck Costing Model for
Transportation Managers. North Dakota State
University. Upper Great Plains Transportation
Institute. August 2003. Appendix A, pp. 42—47.
Available at: http://www.mountain-plains.org/pubs/
pdf/MPC03-152.pdf (accessed Apr. 13, 2022).

19OPM Pay & Leave Salaries & Wages. Salary
Table 2022-DCB, Hourly Basic (B) Rates by Grade
and Step. Available at https://www.opm.gov/policy-
data-oversight/pay-leave/salaries-wages/salary-
tables/22Tables/html/DCB_h.aspx (accessed Jan. 5,
2023).

20DOT, Volpe Center. Volpe Project Costs.
Auvailable at: http://www.volpe.dot.gov/work-with-
us/volpe-project-costs (accessed Apr. 9, 2022).

21DOT, Volpe Center. How to Initiate Work.
Auvailable at: http://www.volpe.dot.gov/work-with-
us/how-initiate-work (accessed Apr. 13, 2022).

22DOT, Volpe Center. Volpe Project Costs.
Available at: http://www.volpe.dot.gov/work-with-
us/volpe-project-costs (accessed Apr. 13, 2022).

FMCSA believes that the overhead rate
for Volpe personnel is similar to the rate
for all DOT personnel.

Insurance

In addition to submitting forms to
FMCSA, providers of recreational
activities wishing to maintain a valid
operating authority registration must
also have proof of liability insurance
filed with FMCSA, as explained in
section V of this NPRM. The Agency
estimates that such liability insurance
currently costs entities an average of
$190 per month for one vehicle, or
$2,280 per year ($190 x 12 = $2,280).23
Using a range of fleet sizes for
illustrative purposes, table 4 presents
the estimated costs currently associated
with maintaining liability insurance by
fleet size. The Agency invites the public
to provide additional information on
these estimates.

TABLE 4—CURRENT INSURANCE
ESTIMATES BY FLEET SIZE (2022$)

. . Monthly Yearly
Number of vehicles in fleet premium | premium
T s $190 $2,280
5 .. 950 11,400
10 1,900 22,800

Scenario One: Increase in Exemption
Use

Scenario One includes existing
providers of recreational activities that
have been eligible for the operating
authority exemption established by
section 23012 of the IIJA in 2021 but are
not utilizing it due to the definitional
ambiguity of recreational activities.
Upon issuance of this rulemaking, such
carriers would understand they classify
as a provider of recreational activities
and are, therefore, eligible for this
exemption. This would lead to an
incremental increase in the number of
operational authority exemptions being
used relative to the baseline. As
explained in detail below, these carriers
would be impacted in different ways by
the following costs and cost savings:
financial responsibility compliance
costs, operating authority registration
fees, and paperwork costs.

23 Insuranks Online Insurance Comparison
Marketplace. https://www.insuranks.com/
commercial-van-insurance (accessed Oct. 31, 2022).
These estimates are quoted from 12 different
insurance companies, including Geico, Progressive,
State Farm, and others. The monthly quotes were
summed and then divided by 12 to obtain an
estimated monthly average for the industry: ($115
+$120 + $130 + $183 + $165 + $180 + $195 + $210
+$221 + $232 + $254 + $270) + 12 = $190.

Financial Responsibility Under Scenario
One

Carriers under Scenario One that are
currently maintaining their operating
authority registration year-round would
experience cost savings associated with
maintaining financial responsibility. As
displayed in table 4, the Agency
estimates that the liability insurance
required for carriers to maintain
operating authority registration costs an
average of $2,280 per year for one
vehicle. Carriers under this scenario
would save on insurance costs during
the months they are not in operation
(such as off-season months). In other
words, carriers operating one vehicle
would only pay for the months they
need to be insured instead of the full
$2,280 per year, or $190 per month, to
operate one vehicle.

The Agency estimates a range of
annual insurance cost savings from $190
to $17,100, depending on the number of
vehicles a carrier owns and the number
of months they currently maintain
operating authority. These estimates are
derived by multiplying the monthly
insurance premiums according to fleet
size in table 4 by the number of months
they operate per year. Therefore, if a
carrier with one vehicle is currently
operating for one month per year, their
annual cost savings would be $190 (1
month of insurance premiums x 1
vehicle). If a carrier with 10 vehicles is
currently operating for 9 months per
year, their annual cost savings would be
$1,900 multiplied by 9 months
($17,100).

To illustrate further, table 5 displays
estimated insurance cost savings of this
rulemaking for a carrier operating five
vehicles, as a result of no longer
incurring year-round insurance costs.
For example, using the values from table
4, the Agency estimates that a carrier
operating five vehicles currently pays an
average of $950 per month, or $11,400
per year, to maintain liability insurance.
If such a carrier only maintained
operating authority for 3 months, their
cost savings would be $8,550 per year
($950 x 3 months = $2,850.
$2,850 —$11,400 =—$8,550).

TABLE 5—INSURANCE COSTS BY NUM-
BER OF MONTHS IN OPERATION: 5-
VEHICLE FLEET (2022%)

Yearly
Number of months in premium Cost
operation for 5 savings
vehicles
$950 | ($10,450)
2,850 (8,550)
8,550 (2,850)

Note: estimates may not total due to rounding.
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http://www.volpe.dot.gov/work-with-us/volpe-project-costs
http://www.mountain-plains.org/pubs/pdf/MPC03-152.pdf
http://www.mountain-plains.org/pubs/pdf/MPC03-152.pdf
http://www.volpe.dot.gov/work-with-us/how-initiate-work
http://www.volpe.dot.gov/work-with-us/how-initiate-work
https://www.insuranks.com/commercial-van-insurance
https://www.insuranks.com/commercial-van-insurance
https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/22Tables/html/DCB_h.aspx
https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/22Tables/html/DCB_h.aspx
https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/22Tables/html/DCB_h.aspx
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There would also be cost savings as a
result of avoided insurance-related
administrative requirements. Currently,
carriers must choose an insurance plan
or other acceptable form of financial
responsibility, and have proof filed with
FMCSA whenever they apply for or
reinstate operating authority. The
Agency estimates that it takes carriers 8
hours to research and identify which
insurance company, financial surety, or
bond provider they will use. Assuming
this task is performed by an office clerk,
this activity is estimated to cost each
carrier $255 ($31.90 x 8 hours = $255).24
The Agency welcomes input from the
public on the amount of time spent
researching financial responsibility
options.

As displayed in table 2, carriers under
Scenario One were also required to
ensure that their financial responsibility
provider submit Forms BMGC-91 or
BMC-91X to FMCSA at a cost of $6 per
form. These administrative
requirements for insurance were no
longer required after the enactment of
the ITJA in 2021; therefore, the
definitional clarification in this
proposed rule may lead to cost savings
of $255 to the carrier and $6 to the
insurance company.

Voluntary Revocation Under Scenario
One

As detailed in section V of this
NPRM, some carriers under Scenario
One were filing Form OCE—-46 to
voluntarily revoke their operating
authority registrations during the off-
season months so that they did not need
to maintain insurance at the minimum
prescribed levels during those months.
To resume operations, the providers
were then required to submit Form
MCSA-5889 to reinstate their operating
authority registrations during the
months when they were operating. As
displayed in tables 2 and 3, it is
estimated to cost $8 to submit Form
MCSA-5889, with a fee of $80 to
carriers, and $18 to FMCSA.25 Form
OCE-46 is also estimated to cost $8 per
carrier and $18 for FMCSA processing
time.26 As a result of this rulemaking,
carriers under this scenario would no

24DOL, BLS. Occupational Employment and
Wage Statistics (OEWS). National. May 2021. 43—
9061 Office Clerks, General. Available at: https://
www.bls.gov/oes/current/oes439061.htm (accessed
Jan. 5, 2023).

25 This estimate is based on the calculations used
in the ICR titled, “Motor Carrier Records Change
Form” (Form MCSA-5889), covered by OMB
Control Number 2126—0060. The cost of a paper
submission is $6 and the cost of an electronic
submission is $0.

26 This estimate is based on the calculations used
in the ICR titled “Request for Revocation of
Authority Granted,” covered by OMB Control
Number 2126-0018.

longer be subject to the costs associated
with submitting Form MCSA-5889 or
Form OCE—46.

Scenario Two: Decrease in Exemption
Use

It is also possible that this rulemaking
would limit the use of this exemption
for certain carriers. Because neither
FMCSA nor Congress provided a
definition of recreational activities,
there may be carriers that incorrectly
believed they are providers of
recreational activities, but upon
issuance of this rulemaking, would
realize they are not. These carriers may
currently be incorrectly utilizing this
exemption and revoking their operating
authority when they were not eligible to
do so. Therefore, such carriers may
incur a cost of $88 to submit Form
MCSA-5889 as a result of this
rulemaking for reinstatement of their
operating authority (table 2). They
would also need to resume paying for
financial responsibility in order to
maintain valid operating authority.
Nlustrative examples of possible
insurance-related costs are displayed in
Tables 4 and 5. FMCSA invites public
comment on the number of carriers that
would no longer be using this
exemption as a result of this
rulemaking.

Scenario Three: No Incremental Change
in Exemption Use

There may also be eligible carriers
that correctly interpreted Congress’
intent and have been utilizing the
exemption correctly since the I[JA’s
enactment. These carriers are not
expected to be impacted by this
proposed rule relative to the baseline.
They have already gone through the
steps of voluntarily revoking their
operating authority with FMCSA, are
maintaining financial responsibility
only while in operation, and are not
paying fees or completing paperwork
associated with maintaining operating
authority.

Scenario Four: New Providers

This proposed rule may also affect
eligible providers considering engaging
in providing recreational activities in
the future. If there are new carriers
considering entering this field that were
not aware of the IIJA exemption, they
would no longer need to account for the
following costs as a result of this
rulemaking: year-round financial
responsibility premiums, financial
responsibility-related administrative
costs, and operating authority fees and
paperwork. The Agency invites public
comment on the industry’s trajectory

and how many new entrants can be
expected annually.

Prior to the enactment of the IIJA, new
providers of recreational activities
would have had to submit the
“Application for Motor Passenger
Carrier Authority” (Form OP-1(P)).27
The Agency estimates that this form
costs $64 with a $300 fee for carriers,
and $457 in Government costs (Tables 2
and 3, respectively).28 Additionally, as
described in the Financial
Responsibility Under Scenario One
section, the avoided insurance-related
administrative costs would be $6 for
insurance companies and $255 for
carriers. An illustrative example of
potential avoided insurance premium
costs is presented in table 5.

Government Costs

These changes would not require
additional training for enforcement
personnel. The Agency expects that the
definitional clarification set forth in this
NPRM would be communicated to
FMCSA personnel and the Agency’s
State-based enforcement partners
through existing means, such as policy
updates and ongoing training. The
Agency would be impacted by the costs
and cost savings associated with this
NPRM, as outlined in table 3 ($457 for
Form OP-1(P), $18 for Form OCE-46
and Form MCSA-5889).

Benefits

The affected entities would be
providers of recreational activities that
typically consist of physically
demanding outdoor experiences or
excursions that do not have
transportation as an integral part of the
activity itself. Overall, the outdoor
recreation economy accounted for 1.9
percent ($454 billion) of current-dollar
gross domestic product (GDP) for the
nation in 2021. Hawaii, Montana,
Vermont, Alaska, and Maine are among
the States where outdoor recreation as a
percent of that States’ GDP ranks the
highest. For example, in 2021, outdoor
recreation accounted for $4.4 billion of
Hawaii’s $91.1 billion overall GDP, or
4.8 percent—the highest proportion of
any State. In terms of actual levels, the
States that produced the highest outdoor
recreation GDP in 2021 were California
($54.7 billion), Florida ($41.9 billion),
and Texas ($37.5 billion).

27 Applicants that have never held a USDOT
number or any other registration issued by FMCSA
must file the URS online application (Form MCSA—-
1) to obtain a USDOT number and register for
operating authority.

28 This estimate is based on calculations used in
the ICR titled “Licensing Applications for Motor
Carrier Operating Authority,” covered by OMB
Control Number 2126—0016.
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Differences in interpretation between
regulated entities and enforcement
officials may be hindering consistent
enforcement practices, thereby
impacting business-related decisions in
providing transportation for recreational
activities. This rulemaking would
resolve this information asymmetry by
creating a common understanding
between FMCSA and motor carriers.
Because this rulemaking may also lead
to an increase in exemption use, it
would benefit existing carriers by
improving the efficiency of their
business operations and increasing both
consumer and producer surplus.

For new potential providers of
recreational activities that were not
aware of this exemption, this
rulemaking may encourage new entrants
into the field. The costs of maintaining
year-round financial responsibility and
paying registration fees may have posed
a barrier to entry that discouraged some
entities from participating in this
industry. Therefore, this proposed rule
may introduce new businesses into the
field, increase competition and market
efficiency, and benefit consumers by
creating more options when choosing a
provider of recreational activities.

B. Congressional Review Act

This proposed rule is not a major rule
as defined under the Congressional
Review Act (5 U.S.C. 801-808).29

C. Advance Notice of Proposed
Rulemaking

Under 49 U.S.C. 31136(g), FMCSA is
required to publish an advance notice of
proposed rulemaking (ANPRM) or
proceed with a negotiated rulemaking, if
a proposed rule is likely to lead to the
promulgation of a major rule. As this
proposed rule is not likely to result in
the promulgation of a major rule, the
Agency is not required to issue an
ANPRM or to proceed with a negotiated
rulemaking.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act of
1980, Public Law 96-354, 94 Stat. 1164
(5 U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121,
110 Stat. 857, March 29, 1996) and the
Small Business Jobs Act of 2010 (Pub.

29 A major rule means any rule that OMB finds
has resulted in or is likely to result in (a) an annual
effect on the economy of $100 million or more; (b)
a major increase in costs or prices for consumers,
individual industries, geographic regions, Federal,
State, or local government agencies; or (c)
significant adverse effects on competition,
employment, investment, productivity, innovation,
or on the ability of United States-based enterprises
to compete with foreign-based enterprises in
domestic and export markets (§ 389.3).

L. 111-240, 124 Stat. 2504, September
27, 2010), requires Federal agencies to
consider the effects of the regulatory
action on small business and other
small entities and to minimize any
significant economic impact. The term
small entities comprises small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.
Accordingly, DOT policy requires an
analysis of the impact of all regulations
on small entities, and mandates that
agencies strive to lessen any adverse
effects on these businesses. FMCSA has
not determined whether this proposed
rule would have a significant economic
impact on a substantial number of small
entities. Therefore, FMCSA is
publishing this initial regulatory
flexibility analysis (IRFA) to aid the
public in commenting on the potential
small business impacts of the proposals
in this NPRM. We invite all interested
parties to submit data and information
regarding the potential economic impact
that would result from adoption of the
proposals in this NPRM. We will
consider all comments received in the
public comment process when making a
determination in the final regulatory
flexibility analysis.

An IRFA must contain the following:

1. a description of the reasons why the
action by the agency is being considered;

2. a succinct statement of the objective of,
and legal basis for, the proposed rule;

3. a description of and, where feasible, an
estimate of the number of small entities to
which the proposed rule will apply;

4. a description of the projected reporting,
recordkeeping, and other compliance
requirements of the proposed rule, including
an estimate of the classes of small entities
which will be subject to the requirement and
the type of professional skills necessary for
preparation of the report or record;

5. an identification, to the extent
practicable, of all relevant Federal rules that
may duplicate, overlap, or conflict with the
proposed rule.

6. a description of any significant
alternatives to the proposed rule which
accomplish the stated objectives of
applicable statutes and which minimize any
significant economic impact of the proposed
rule on small entities.

1. Why the Action by the Agency is
Being Considered

Section 23012 of the IIJA amended 49
U.S.C. 13506 by adding a new
exemption in paragraph (b)(4) from the
operating authority registration
requirements. FMCSA is proposing to
add a new regulatory section
incorporating that statutory exemption
and also including a definition for the

exempt operations. The exemption from
operating authority registration applies
to motor carriers operating a motor
vehicle designed or used to transport
not fewer than 9, and not more than 15
passengers (including the driver)
whether operated alone or with a trailer
attached to the transport vehicle, if the
motor vehicle is operated by a person
that provides recreational activities and
the transportation is provided within a
150 air-mile radius of the location at
which passengers initially boarded the
motor vehicle at the outset of the trip.
The new statutory exemption did not
include a definition of recreational
activities, creating some ambiguity in
the exemption’s applicability. The
Agency is proposing to codify the
exemption in regulation and to remove
ambiguity by defining the term.

2. The Objectives of and Legal Basis for
the Proposed Rule

As discussed in section 1 of this
IRFA, FMCSA is proposing to add a new
regulatory section incorporating the
statutory exemption in 49 U.S.C. 13506
that was added by section 23012 of the
IIJA (see 49 U.S.C. 13506(b)(4)). The
statutory provision, which relates to
operating authority registration and
requires, in part, that the motor vehicle
be operated by a person that provides
recreational activities,” does not define
recreational activities. This NPRM
proposes to define recreational activities
to clarify the scope of the exemption
applicability.

The FMCSA Administrator has the
authority to carry out the functions
relating to the registration requirements
in 49 U.S.C. 13901 and 13902, as
delegated by the Secretary under
§1.87(a)(5). The requirements of these
sections, which are enforced under
§ 392.9a (“‘Operating authority”), are the
basis for the rules governing
applications for operating authority
registration in 49 CFR part 365.

3. A Description of, and Where Feasible
an Estimate of, the Number of Small
Entities to Which the Proposed Rule
Will Apply

Small entity is defined in 5 U.S.C.
601. Section 601(3) defines a small
entity as having the same meaning as
small business concern under section 3
of the Small Business Act. This includes
any small business concern that is
independently owned and operated and
is not dominant in its field of operation.
Section 601(4), likewise includes within
the definition of small entities not-for-
profit enterprises that are independently
owned and operated and are not
dominant in their fields of operation.
Additionally, section 601(5) defines
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small entities as governments of cities,
counties, towns, townships, villages,
school districts, or special districts with
populations less than 50,000.

This NPRM would affect providers of
recreational activities to motor carriers
operating a motor vehicle designed or
used to transport not fewer than 9, and
not more than 15 passengers (including
the driver) whether operated alone or
with a trailer attached to the transport
vehicle, if the motor vehicle is operated
by a person that provides recreational
activities and the transportation is

provided within a 150 air-mile radius of
the location at which passengers
initially boarded the motor vehicle at
the outset of the trip. Providers of
recreational activities affected by this
proposed rule operate under many
different North American Industry
Classification System 30 (NAICS) codes
with differing size standards. FMCSA
provides a wide range of NAICS codes
in the recreational activities industry, in
order to capture all of the potential
NAICS codes that providers of
recreational activities may operate

under. In doing so, FMCSA is
highlighting many entities that perform
various other functions beyond
transporting passengers to and from
recreational activities. As shown in
table 6 below, the SBA size standard for
providers of recreational activities
ranges from $8 million in revenue per
year for the All Other Amusement
Recreation Industries NAICS national
industry, to $41.5 million in revenue
per year for Tour Operators and
Racetracks.

TABLE 6—SBA SIZE STANDARDS FOR SELECTED INDUSTRIES

[in millions of 2019%]

. - SBA size standard
NAICS code NAICS industry description in millions
Subsector 487—Scenic and Sightseeing Transportation
487110 Scenic and Sightseeing Transportation, Land $18
487210 Scenic and Sightseeing Transportation, Water . 12,5
487990 Scenic and Sightseeing Transportation, Other 22
Subsector 561—Administrative and Support Services
561520 ........... I8 @] 011 = (o] £ PSPPI 41.5
Subsector 711—Performing Arts, Spectator Sports, and Related Industries
711212 ........... R = Te =Y (=T S T T PP PSP UPPRPOPPRRS 41.5
711219 .......... Other SPECIAIOr SPOMS ......eiiiiiiii ettt ettt sae et e e e be e e bt e sareebeeeereeaneesaneens 14.5
Subsector 713—Amusement, Gambling, and Recreation Industries
713910 ........... Golf Courses and CoUNTrY CIUDS .........c.ooiiiiiiiiiice e e e nne s 16.5
713920 Skiing Facilities .......cccoovrvevinieniieccnn 31.0
713940 Fitness and Recreational Sports Centers 15.5
713990 ........... All Other Amusement Recreation INAUSEIHES ........c.ooiiiiiiiiiiie ettt 8.0

FMCSA examined data from the 2017
Economic Census, the most recent
Census for which data were available, to
determine the percentage of firms that
have revenue at or below SBA’s
thresholds within each of the NAICS
industries.3® Boundaries for the revenue
categories used in the Economic Census
do not exactly coincide with the SBA
thresholds. Instead, the SBA threshold
generally falls between two different
revenue categories. However, FMCSA
was able to make reasonable estimates
as to the percent of small entities within
each NAICS code.

The Agency estimates that many
entities affected by this NPRM may fall
under the Scenic and Sightseeing
Transportation NAICS subsector (487).
Firms in this subsector utilize
transportation equipment to provide
recreation and entertainment. These

30 More information about NAICS is available at:
http://www.census.gov/eos/www/naics/ (accessed
Dec. 21, 2022).

operations are distinct from passenger
transportation carried out for other
types of for-hire transportation. The
recreational activities involved are local
in nature, usually involving a same-day
return to the point of departure.32
Industry groups under this subsector
include Scenic and Sightseeing
Transportation, Land (4871), Scenic and
Sightseeing Transportation, Water
(4872), and Scenic and Sightseeing
Transportation, Other (4879).

The Scenic and Sightseeing
Transportation, Land NAICS national
industry (487110) has a revenue size
standard of $18 million, which falls
between two Economic Census revenue
categories, $10 million and $25 million.
This industry comprises firms engaged
in various outdoor excursions,
including horse-drawn sightseeing
rides. The percentages of Scenic and

311.S. Census Bureau. 2017 Economic Census.
Available at: https://data.census.gov/cedsci/table?
q=EC17006n=48-49&tid=ECNSIZE2017.
EC1700SIZEREVEST&hidePreview=true (accessed
Dec. 18, 2022).

Sightseeing Transportation, Land with
revenue less than these amounts ranged
from 97 percent to 98 percent. Because
the SBA threshold is closer to the higher
of these two boundaries, FMCSA has
assumed that the percent of Scenic and
Sightseeing Transportation, Land
entities that are small will be closer to
98 percent and is using that figure.

For Scenic and Sightseeing
Transportation, Water (487210), the
$12.5 million SBA threshold falls
between two Economic Census revenue
categories, $10 million and $25 million.
Entities in this national industry are
primarily engaged in providing scenic
and sightseeing transportation on water,
such as fishing boat charter operation.
The percentages of Scenic and
Sightseeing Transportation, Water with
revenue less than these amounts ranged
from 97 percent to 99 percent. Because

32US Census Bureau 2022 NAICS Definition.
Available at https://www.census.gov/naics/?input=
48&year=2022&details=487 (accessed Jan. 5, 2023).


https://www.census.gov/naics/?input=48&year=2022&details=487
https://www.census.gov/naics/?input=48&year=2022&details=487
http://www.census.gov/eos/www/naics/
https://data.census.gov/cedsci/table?q=EC1700&n=48-49&tid=ECNSIZE2017.EC1700SIZEREVEST&hidePreview=true
https://data.census.gov/cedsci/table?q=EC1700&n=48-49&tid=ECNSIZE2017.EC1700SIZEREVEST&hidePreview=true
https://data.census.gov/cedsci/table?q=EC1700&n=48-49&tid=ECNSIZE2017.EC1700SIZEREVEST&hidePreview=true
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the SBA threshold is closer to the lower
of these two boundaries, FMCSA has
assumed that the percent of these
entities that are small will be closer to
97 percent and is using that figure.

Scenic and Sightseeing
Transportation, Other (487990) focuses
on all other scenic and sightseeing
transportation, such as hot air balloon
rides and glider excursions. The SBA
size standard for this national industry
is $22 million. The $22 million SBA
threshold falls between two Economic
Census revenue categories, $10 million
and $25 million. The percentages of
these entities with revenue less than
these amounts were 93 percent and 98
percent. Because the SBA threshold is
closer to the higher of these two
boundaries, FMCSA has assumed that
the percent of these providers that are
small will be closer to 98 percent and
is using that figure.

Firms falling under the Travel
Arrangement and Reservation Services
industry group (5615) may also be
impacted by this NPRM. This industry
group comprises the Travel Agencies
(561510), Tour Operators (561520), and
Convention and Visitors Bureaus
(561591) national industries.33 The
Agency assumes that providers of
recreational activities fall under the
Tour Operators national industry.

Tour Operators (561520) focuses on
arranging and assembling tours,
including travel or wholesale tour
operators. The SBA size standard for
this national industry is $41.5 million,
which falls between two Economic
Census revenue categories, $25 million
and $100 million. The percentages of
Tour Operators with revenue less than
these amounts were 92 percent and 100
percent. The Agency presents a high-
end estimate of 100 percent due to
limitations in Economic Census data
availability. Revenue data for firms with
revenue less than $100,000, which
would be considered small, are
suppressed by the Economic Census to
avoid disclosing for individual
companies. Because the Agency is
unable to ascertain the revenue for the
suppressed firms, the high-end estimate
assumes that such firms may fall under
the $41.5 million SBA threshold and
would be considered small. The low-
end estimate assumes the suppressed
firms are not small. Because the SBA
threshold is closer to the lower of these
two boundaries, FMCSA has assumed
that the percent of Tour Operators that

331U.S. Census Bureau 2022 NAICS Definition.
Auvailable at https://www.census.gov/naics/
Pinput=56&year=2022&details=5615 (accessed Jan.
5,2023).

is small will be closer to 92 percent and
is using that figure.

The Agency estimates that many
providers of recreational activities
affected by this NPRM would also fall
under the Arts, Entertainment, and
Recreation sector (71). This sector
includes a wide range of firms operating
facilities that meet varied cultural,
entertainment, and recreational interests
of patrons.34 Subsectors under this
group include Performing Arts,
Spectator Sports, and Related Industries
(711), Amusement, Gambling, and
Recreational Industries (713), and
others.

The industry groups under the
Spectator Sports and Related Industries
(711) subsector cover Spectator Sports
(7112). Spectator Sports includes the
Racetracks (711212) and Other Spectator
Sports (711219) national industries.

The Racetracks national industry
(711212) focuses on firms operating
racetracks without casinos, such as auto,
motorcycle, snowmobile, and horse
races. The SBA size standard for this
national industry is $41.5 million. The
$41.5 million SBA threshold falls
between two Economic Census revenue
categories, $25 million and $100
million. The percentages of these
entities with revenue less than these
amounts were 83 percent and 100
percent.35 Because the SBA threshold is
closer to the lower of these two
boundaries, FMCSA has assumed that
the percent of Racetracks entities that
are small will be closer to 83 percent
and is using that figure.

Other Spectator Sports (711219)
focuses on independent athletes, owners
of racing participants (such as cars,
dogs, and horses), and firms engaged in
specialized services in support of said
participants. The SBA size standard for
this national industry is $14.5 million,
which falls between two Economic
Census revenue categories, $10 million
and $25 million. The percentages of
these entities with revenue less than
these amounts were 82 percent and 100
percent.36 Because the SBA threshold is

341.S. Census Bureau 2022 NAICS Definition.
Available at https://www.census.gov/naics/
?input=71&year=2022&details=71 (accessed Jan. 5,
2023)

35 The Agency presents a high-end estimate of 100
percent due to limitations in Economic Census data
availability. Revenue data for firms with revenue
less than $100,000, which would be considered
small, are suppressed by the Economic Census to
avoid disclosing for individual companies. Because
the Agency is unable to ascertain the revenue for
the suppressed firms, the high-end estimate
assumes that such firms may fall under the $41.5
million SBA threshold. The low-end estimate
assumes the suppressed firms are not small.

36 The Agency presents a high-end estimate of 100
percent due to limitations in Economic Census data
availability. Revenue data for firms with revenue

closer to the lower of these two
boundaries, FMCSA has assumed that
the percent of Other Spectator Sports
entities that are small will be closer to
82 percent and is using that figure.

The industry groups under the
Amusement, Gambling, and Recreation
Industries (713) subsector include
Amusement Parks and Arcades (7131),
Gambling Industries (7132), and Other
Amusement and Recreation Industries
(7139).37 The Agency estimates the
entities affected by this NPRM would
fall into the third industry group, Other
Amusement and Recreation Industries
(7139). This group, as detailed below,
covers firms operating golf courses and
country clubs, skiing facilities, and all
other amusement and recreation
activities.38

Entities falling under Golf Courses
and Country Clubs (713910) primarily
engage in operating such facilities, and
providing food and beverage services,
equipment rental, or golf instruction.
The SBA size standard for this national
industry is $16.5 million, which falls
between two Economic Census revenue
categories, $10 million and $25 million.
The percentages of Golf Courses and
Country Clubs with revenue less than
these amounts were 95 percent and 99
percent. Because the SBA threshold is
closer to the lower of these two
boundaries, FMCSA has assumed that
the percent of these entities that are
small will be closer to 95 percent and
is using that figure.

Skiing Facilities (713920) industries
primarily operate downhill, cross
country, or related skiing areas, and
provide food and beverage services,
equipment rental, and ski instruction.
The SBA size standard for this national
industry is $31 million, which falls
between two Economic Census revenue
categories, $25 million and $100
million. The percentages of Skiing
Facilities with revenue less than these
amounts were 93 percent and 98
percent.39 Because the SBA threshold is

less than $100,000, which would be considered
small, are suppressed by the Economic Census.
Because the Agency is unable to ascertain the
revenue for the suppressed firms, the high-end
estimate assumes that such firms may fall under the
$14.5 million SBA threshold. The low-end estimate
assumes the suppressed firms are not small.

371U.S. Census Bureau 2022 NAICS Definition.
Available at https://www.census.gov/naics/
Pinput=71&year=2022&details=713 (accessed Jan. 5,
2023).

387J.S. Census Bureau 2022 NAICS Definition.
Available at https://www.census.gov/naics/
Pinput=71&year=2022&details=7139 (accessed Jan.
5,2023).

39 The Agency presents a high-end estimate of 98
percent which includes assumptions about
limitations in Economic Census data. Some revenue
data for firms that would be considered small

Continued
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closer to the lower of these two
boundaries, FMCSA has assumed that
the percent of these facilities that are
small will be closer to 93 percent and
is using that figure.

The Agency estimates that the
majority of entities affected by this
NPRM would fall under the All Other
Amusement Recreation Industries
national industry (713990). This
includes whitewater rafting, hunting,
horseback riding stables, boating clubs,
canoeing, archery and shooting ranges,
hiking, and others. The SBA size
standard for this national industry is $8

million. The $8 million SBA threshold
falls between two Economic Census
revenue categories, $5 million and $10
million. The percentages of these
providers with revenue less than these
amounts were 60 percent and 99.6
percent. The Agency estimates a wide
range in estimates due to limitations in
Economic Census data for this NAICS
category. Specifically, of the 12,688
firms in this industry, 12,631 have
revenue between $100,000 and $10
million. However, data on small entities
with revenue under $250,000 are
suppressed. There are 7,490 small

entities (59 percent) with revenue
between $250,000 and $5 million, and
139 firms with revenue between $5
million and $10 million (1.1 percent).
Of the 12,688 firms in All Other
Amusement Recreation Industries, there
are firms 5,002 without revenue data
(39.4 percent). The high-end estimate
assumes all such firms are small (99.6
percent) and FMCSA is using that
figure.

Table 7 below shows the complete
estimates of the number of small entities
within the national industries that may
be affected by this rulemaking.

TABLE 7—ESTIMATES OF NUMBERS OF SMALL ENTITIES

Percent of all
o Total number Number of :

NAICS code Description of firms small entities f|(r°;:1)s
487110 ........... Scenic and Sightseeing Transportation, Land ..........c.ccccveeiiniiieneeicneeeens 520 512 98
487210 ........... Scenic and Sightseeing Transportation, Water .. 1,129 1,097 97
487990 ........... Scenic and Sightseeing Transportation, Other ... 169 165 98
561520 ........... ToUr OPErators ......cccceveecveeeriieeesreeeeseeeesaeeeens 2,175 1,991 92
711212 ... Racetracks .........cccceeeee 299 248 83
711219 ........... Other Spectator Sports ........c......... 1,916 1,577 82
713910 ........... Golf Courses and Country Clubs .... 8,076 7,712 95
713920 ........... Skiing Facilities ........ccccooieeiinece e 203 189 93
713990 ........... All Other Amusement Recreation INdUSEHEs .........ccceoeieriiiinieneneceee 12,688 7,629 60

4. A Description of the Proposed
Reporting, Recordkeeping and Other
Compliance Requirements of the
Proposed Rule, Including an Estimate of
the Classes of Small Entities Which Will
be Subject to the Requirement and the
Type of Professional Skills Necessary
for Preparation of the Report or Record

This proposed rule would not result
in new recordkeeping requirements.

5. An Identification, to the Extent
Practicable, of All Relevant Federal
Rules That May Duplicate, Overlap, or
Conflict With the Proposed Rule

FMCSA is not aware of any relevant
Federal rules that may duplicate,
overlap, or conflict with the proposed
rule.

6. A Description of Any Significant
Alternatives to the Proposed Rule
Which Accomplish the Stated
Objectives of Applicable Statutes and
Which Minimize Any Significant
Economic Impact of the Proposed Rule
on Small Entities

Given that the recreational activities
exemption was statutorily mandated,
FMCSA did not have an alternative or
discretion as to whether to adopt the
exemption but did consider whether to
propose a definition of the term

(revenue categories of $100,000 or more and
$250,000 to $499,999) are suppressed by the
Economic Census. Because the Agency is unable to

recreational activities or to remain
silent. FMCSA also considered the
alternative of adding a definition
without including specific examples.
However, FMCSA believes that
remaining silent or proposing a
definition without specific examples
could result in confusion or inconsistent
enforcement and that it was better to
propose a definition with examples
consistent with the legislative intent to
minimize any significant economic
impact on small entities.

7. Description of Steps Taken by a
Covered Agency To Minimize Costs of
Credit for Small Entities

FMCSA is not a covered agency as
defined in section 609(d)(2) of the
Regulatory Flexibility Act and has taken
no steps to minimize the additional cost
of credit for small entities.

8. Requests for Comment To Assist
Regulatory Flexibility Analysis

FMCSA requests comments on all
aspects of this initial regulatory
flexibility analysis.

E. Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121, 110 Stat. 857), FMCSA

ascertain the revenue for the suppressed firms, the
high-end estimate assumes that such firms may fall
under the $31 million SBA threshold. The low-end

wants to assist small entities in
understanding this proposed rule so
they can better evaluate its effects on
themselves and participate in the
rulemaking initiative. If the proposed
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce or otherwise determine
compliance with Federal regulations to
the Small Business Administration’s
Small Business and Agriculture
Regulatory Enforcement Ombudsman
(Office of the National Ombudsman, see
https://www.sba.gov/about-sba/
oversight-advocacy/office-national-
ombudsman) and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of FMCSA, call 1-888—REG—
FAIR (1-888—734-3247). DOT has a
policy regarding the rights of small
entities to regulatory enforcement

estimate assumes the suppressed firms are not
small.
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fairness and an explicit policy against
retaliation for exercising these rights.

F. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
requires Federal agencies to assess the
effects of their discretionary regulatory
actions. The Act addresses actions that
may result in the expenditure by a State,
local, or Tribal government, in the
aggregate, or by the private sector of
$178 million (which is the value
equivalent of $100 million in 1995,
adjusted for inflation to 2021 levels) or
more in any 1 year. Though this NPRM
would not result in such an
expenditure, and the analytical
requirements of UMRA do not apply as
a result, the Agency discusses the effects
of this proposed rule elsewhere in this
preamble.

G. Paperwork Reduction Act

This proposed rule contains no new
information collection requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520).

H. E.O. 13132 (Federalism)

A rule has implications for federalism
under section 1(a) of E.O. 13132 if it has
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” FMCSA has
determined that this proposed rule
would not have substantial direct costs
on or for States, nor would it limit the
policymaking discretion of States.
Nothing in this document preempts any
State law or regulation. Therefore, this
proposed rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Impact
Statement.

L. Privacy

The Consolidated Appropriations Act,
2005,%0 requires the Agency to assess
the privacy impact of a regulation that
will affect the privacy of individuals.
This NPRM would not require the
collection of personally identifiable
information.

The Privacy Act (5 U.S.C. 552a)
applies only to Federal agencies and any
non-Federal agency that receives
records contained in a system of records
from a Federal agency for use in a
matching program.

40 Public Law 108—447, 118 Stat. 2809, 3268, note
following 5 U.S.C. 552a (Dec. 4, 2014).

The E-Government Act of 2002,41
requires Federal agencies to conduct a
Privacy Impact Assessment (PIA) for
new or substantially changed
technology that collects, maintains, or
disseminates information in an
identifiable form. No new or
substantially changed technology would
collect, maintain, or disseminate
information as a result of this
rulemaking. Accordingly, FMCSA has
not conducted a PIA.

In addition, the Agency submitted a
Privacy Threshold Assessment (PTA) to
evaluate the risks and effects the
proposed rulemaking might have on
collecting, storing, and sharing
personally identifiable information. The
DOT Privacy Office has determined that
this rulemaking does not create privacy
risk.

J. E.O. 13175 (Indian Tribal
Governments)

This proposed rule does not have
Tribal implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian Tribes, on the
relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

K. National Environmental Policy Act of
1969

FMCSA analyzed this proposed rule
pursuant to the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321 et seq.) and determined this action
is categorically excluded from further
analysis and documentation in an
environmental assessment or
environmental impact statement under
FMCSA Order 5610.1 (69 FR 9680),
Appendix 2, (6)(b). The categorical
exclusion (CE) in paragraph (6)(b)
covers regulations which are editorial or
procedural, such as, those updating
addresses or establishing application
procedures, and procedures for acting
on petitions for waivers, exemptions
and reconsiderations, including
technical or other minor amendments to
existing FMCSA regulations. The
proposed requirements in this rule are
covered by this CE, there are no
extraordinary circumstances present,
and the proposed action does not have
the potential to significantly affect the
quality of the environment.

41Public Law 107-347, sec. 208, 116 Stat. 2899,
2921 (Dec. 17, 2002).

List of Subjects in 49 CFR Part 372

Agricultural commodities, Buses,
Cooperatives, Freight forwarders, Motor
carriers, Moving of household goods,
Seafood.

Accordingly, FMCSA proposes to
amend 49 CFR part 372 as follows:

PART 372—EXEMPTIONS,
COMMERCIAL ZONES, AND
TERMINAL AREAS

m 1. The authority citation for part 372
continues to read as follows:

Authority: 49 U.S.C. 13504 and 13506;
Pub. L. 105-178, sec. 4031, 112 Stat. 418; and
49 CFR 1.87.

m 2. Amend § 372.107 by adding
paragraph (i) to read as follows:

§372.107 Definitions.

* * * * *

(i) Recreational activities. The term
recreational activities means activities
consisting of an outdoor experience or
excursion typically of a physical or
athletic nature which require
transportation for the sole purpose of
moving customers to another location or
locations where the outdoor experience
or excursion will take place and
collecting those customers to transport
them back to the place of initial
boarding or another outpost of the motor
carrier. Recreational activities include
but are not limited to hiking, biking,
horseback riding, canoeing, whitewater
rafting, water trails, tubing, skiing,
snowshoeing, snowmobiling, hunting,
fishing, mountain climbing, and
swimming. The term does not include
any activity for which:

(1) The activity offered or sold is
occurring simultaneously with the
transportation; or

(2) For which the transportation is the
primary service offered for sale.

m 3. Add §372.113 to read as follows:

§372.113 Providers of recreational
activities.

Transportation by a motor vehicle
designed or used to transport not fewer
than 9, and not more than 15,
passengers (including the driver),
whether operated alone or with a trailer
attached for the transport of recreational
equipment, is exempted from regulation
promulgated pursuant to part B of title
49 U.S.C. subtitle IV if:

(a) The motor vehicle is operated by
a person that provides recreational
activities;

(b) The transportation is provided
within a 150 air-mile radius of the
location at which passengers initially
boarded the motor vehicle at the outset
of the trip; and
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(c) In the case of a motor vehicle
transporting passengers over a route
between a place in a State and a place
in another State, the person operating
the motor vehicle is lawfully providing
transportation of passengers over the
entire route in accordance with
applicable State law.

Issued under authority delegated in 49 CFR
1.87.

Robin Hutcheson,

Administrator.

[FR Doc. 2023-13081 Filed 6—20-23; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES—-2022-0179;
FFO09E21000 FXES1111090FEDR 234]

RIN 1018-BE93

Endangered and Threatened Wildlife
and Plants; Endangered Species
Status for Southern Elktoe and
Designation of Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
list the southern elktoe (Alasmidonta
triangulata), a freshwater mussel species
endemic to the Apalachicola-
Chattahoochee-Flint Basin of Alabama,
Georgia, and Florida, as an endangered
species and designate critical habitat
under the Endangered Species Act of
1973, as amended (Act). This
determination also serves as our 12-
month finding on a petition to list the
southern elktoe. After a review of the
best available scientific and commercial
information, we find that listing the
species is warranted. Accordingly, we
propose to list the southern elktoe as an
endangered species under the Act. We
also propose to designate critical habitat
for the southern elktoe under the Act. In
total, approximately 578 river miles
(929 river kilometers) in Russell County,
Alabama; Calhoun, Franklin, Gadsden,
Gulf, Jackson, and Liberty Counties,
Florida; and Baker, Coweta, Crawford,
Decatur, Dooly, Dougherty, Fayette,
Harris, Macon, Meriwether, Mitchell,
Peach, Pike, Spalding, Sumter, Talbot,
Taylor, and Upson Counties, Georgia,
fall within the boundaries of the
proposed critical habitat designation.
We announce the availability of a draft
economic analysis of the proposed
designation of critical habitat for

southern elktoe. If we finalize this rule
as proposed, it would add this species
to the List of Endangered and
Threatened Wildlife and extend the
Act’s protections to the species and its
critical habitat.

DATES: We will accept comments
received or postmarked on or before
August 21, 2023. Comments submitted
electronically using the Federal
eRulemaking Portal (see ADDRESSES,
below) must be received by 11:59 p.m.
eastern time on the closing date. We
must receive requests for a public
hearing, in writing, at the address
shown in FOR FURTHER INFORMATION
CONTACT by August 7, 2023.
ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: https://
www.regulations.gov. In the Search box,
enter FWS—-R4-ES-2022-0179, which is
the docket number for this rulemaking.
Then, click on the Search button. On the
resulting page, in the panel on the left
side of the screen, under the Document
Type heading, check the Proposed Rule
box to locate this document. You may
submit a comment by clicking on
“Comment.”

(2) By hard copy: Submit by U.S. mail
to: Public Comments Processing, Attn:
FWS-R4-ES-2022-0179, U.S. Fish and
Wildlife Service, MS: PRB/3W, 5275
Leesburg Pike, Falls Church, VA 22041-
3803.

We request that you send comments
only by the methods described above.
We will post all comments on https://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see
Information Requested, below, for more
information).

Availability of supporting materials:
For the proposed critical habitat
designation, the coordinates or plot
points or both from which the maps are
generated are included in the decision
file and are available at https://
www.regulations.gov under Docket No.
FWS-R4-ES-2022-0179. The species
status assessment (SSA) report is also
available in the docket on https://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Lourdes Mena, Florida Classification
and Recovery Division Manager, U.S.
Fish and Wildlife Service, Florida
Ecological Services Field Office, 7915
Baymeadows Way, Suite 200,
Jacksonville, FL. 32256-7517; telephone
904-731-3134. Individuals in the
United States who are deaf, deafblind,
hard of hearing, or have a speech
disability may dial 711 (TTY, TDD, or
TeleBraille) to access

telecommunications relay services.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States.
SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Act, a species warrants listing if it
meets the definition of an endangered
species (in danger of extinction
throughout all or a significant portion of
its range) or a threatened species (likely
to become endangered within the
foreseeable future throughout all or a
significant portion of its range). If we
determine that a species warrants
listing, we must list the species
promptly and designate the species’
critical habitat to the maximum extent
prudent and determinable. We have
determined that the southern elktoe
meets the definition of an endangered
species; therefore, we are proposing to
list it as such and proposing a
designation of its critical habitat. Both
listing a species as an endangered or
threatened species and designating
critical habitat can be completed only
by issuing a rule through the
Administrative Procedure Act
rulemaking process (5 U.S.C. 551 et
seq.).

What this document does. We
propose to list the southern elktoe as an
endangered species, and we propose the
designation of critical habitat for the
species.

The basis for our action. Under the
Act, we may determine that a species is
an endangered or threatened species
because of any of five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. The
primary threat to the southern elktoe is
habitat loss and degradation (Factor A)
resulting from increased sedimentation,
degraded water quality, insufficient
water quantity, and loss of habitat
connectivity.

Section 4(a)(3) of the Act requires the
Secretary of the Interior (Secretary) to
designate critical habitat concurrent
with listing to the maximum extent
prudent and determinable. Section
3(5)(A) of the Act defines critical habitat
as (i) the specific areas within the
geographical area occupied by the
species, at the time it is listed, on which
are found those physical or biological
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features (I) essential to the conservation
of the species and (II) which may
require special management
considerations or protections; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed, upon a determination by the
Secretary that such areas are essential
for the conservation of the species.
Section 4(b)(2) of the Act states that the
Secretary must make the designation on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impacts of specifying any
particular area as critical habitat.

Information Requested

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other governmental
agencies, Native American Tribes, the
scientific community, industry, or any
other interested parties concerning this
proposed rule. We particularly seek
comments concerning:

(1) The species’ biology, range, and
population trends, including:

(a) Biological or ecological
requirements of the species, including
habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) Factors that may affect the
continued existence of the species,
which may include habitat modification
or destruction, overutilization, disease,
predation, the inadequacy of existing
regulatory mechanisms, or other natural
or manmade factors.

(3) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to this species
and existing regulations that may be
addressing those threats.

(4) Additional information concerning
the historical and current status, range,
distribution, and population size of this
species, including the locations of any
additional populations of this species.

(5) Specific information on:

(a) The amount and distribution of
southern elktoe habitat;

(b) Any additional areas occurring
within the range of the species, the
Apalachicola, Chattahoochee, Flint, and

Chipola river basins in Georgia, Florida,
and Alabama, that should be included
in the designation because they (i) are
occupied at the time of listing and
contain the physical or biological
features that are essential to the
conservation of the species and that may
require special management
considerations, or (ii) are unoccupied at
the time of listing and are essential for
the conservation of the species; and

(c) Special management
considerations or protection that may be
needed in critical habitat areas we are
proposing, including managing for the
potential effects of climate change; and

(d) To evaluate the potential to
include areas not occupied at the time
of listing, we particularly seek
comments regarding whether occupied
areas are adequate for the conservation
of the species. Additionally, please
provide specific information regarding
whether or not unoccupied areas would,
with reasonable certainty, contribute to
the conservation of the species and
contain at least one physical or
biological feature essential to the
conservation of the species. We also
seek comments or information regarding
whether areas not occupied at the time
of listing qualify as habitat for the
species.

(6) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(7) Any probable economic, national
security, or other relevant impacts of
designating any area that may be
included in the final designation, and
the related benefits of including or
excluding specific areas.

(8) Information on the extent to which
the description of probable economic
impacts in the draft economic analysis
is a reasonable estimate of the likely
economic impacts and any additional
information regarding probable
economic impacts that we should
consider.

(9) Whether any specific areas we are
proposing for critical habitat
designation should be considered for
exclusion under section 4(b)(2) of the
Act, and whether the benefits of
potentially excluding any specific area
outweigh the benefits of including that
area under section 4(b)(2) of the Act. If
you think we should exclude any
additional areas, please provide
information supporting a benefit of
exclusion.

(10) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding, or to better

accommodate public concerns and
comments.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Please note that submissions merely
stating support for, or opposition to, the
action under consideration without
providing supporting information,
although noted, do not provide
substantial information necessary to
support a determination. Section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is an endangered or a threatened
species must be made solely on the
basis of the best scientific and
commercial data available, and section
4(b)(2) of the Act directs that the
Secretary shall designate critical habitat
on the basis of the best scientific data
available.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES.

If you submit information via https://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on https://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on https://www.regulations.gov.

Because we will consider all
comments and information we receive
during the comment period, our final
determinations may differ from this
proposal. Based on the information we
receive (and any comments on that new
information), we may conclude that the
species is threatened instead of
endangered, or we may conclude that
the species does not warrant listing as
either an endangered species or a
threatened species. For critical habitat,
our final designation may not include
all areas proposed, may include some
additional areas that meet the definition
of critical habitat, or may exclude some
areas if we find the benefits of exclusion
outweigh the benefits of inclusion and
exclusion will not result in the
extinction of the species.
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Public Hearing

Section 4(b)(5) of the Act provides for
a public hearing on this proposal, if
requested. Requests must be received by
the date specified in DATES. Such
requests must be sent to the address
shown in FOR FURTHER INFORMATION
CONTACT. We will schedule a public
hearing on this proposal, if requested,
and announce the date, time, and place
of the hearing, as well as how to obtain
reasonable accommodations, in the
Federal Register and local newspapers
at least 15 days before the hearing. We
may hold the public hearing in person
or virtually via webinar. We will
announce any public hearing on our
website, in addition to the Federal
Register. The use of virtual public
hearings is consistent with our
regulations at 50 CFR 424.16(c)(3).

Previous Federal Actions

On April 20, 2010, we received a
petition from the Center for Biological
Diversity (CBD), Alabama Rivers
Alliance, Clinch Coalition, Dogwood
Alliance, Gulf Restoration Network,
Tennessee Forests Council, and West
Virginia Highlands Conservancy
(referred to below as the CBD petition)
to list 404 aquatic, riparian, and wetland
species, including the southern elktoe,
as endangered or threatened species
under the Act. On September 27, 2011,
we published a 90-day finding that the
petition contained substantial
information indicating listing may be
warranted for the species (76 FR 59836).
This document serves as our 12-month
finding on the April 20, 2010, petition.

Peer Review

A species status assessment (SSA)
team prepared an SSA report for the
southern elktoe. The SSA team was
composed of Service biologists, in
consultation with other scientists with
southern elktoe expertise. The SSA
report represents a compilation of the
best scientific and commercial data
available concerning the status of the
species, including the impacts of past,
present, and future factors (both
negative and beneficial) affecting the
species.

In accordance with our joint policy on
peer review published in the Federal
Register on July 1, 1994 (59 FR 34270),
and our August 22, 2016, memorandum
updating and clarifying the role of peer
review of listing actions under the Act,
we solicited independent scientific
review of the information contained in
the southern elktoe SSA report. We sent
the SSA report to four independent peer
reviewers and received responses from
two. Results of this structured peer

review process can be found at https://
regulations.gov. In preparing this
proposed rule, we incorporated the
results of these reviews, as appropriate,
into the SSA report, which is the
foundation for this proposed rule.

Summary of Peer Reviewer Comments

As discussed under Peer Review,
above, we received comments from two
peer reviewers on the draft SSA report.
We reviewed all comments we received
from the peer reviewers for substantive
issues and new information regarding
the information contained in the SSA
report. The peer reviewers generally
concurred with our methods and
conclusions, and provided additional
information, clarifications, and
suggestions that were incorporated into
the SSA report. No substantive changes
to our analysis and conclusions within
the SSA report were deemed necessary,
and peer reviewer comments are
addressed in version 1.1 of the SSA
report.

I. Proposed Listing Determination
Background

A thorough review of the taxonomy,
life history, and ecology of the southern
elktoe (Alasmidonta triangulata) is
presented in the SSA report (version
1.1; Service 2022, pp. 17-25).

The southern elktoe (Alasmidonta
triangulata; Lea 1858) is a medium-
sized freshwater mussel that reaches up
to 70 millimeters (mm) (2.8 inches (in))
in length. The southern elktoe has a
moderately thin and somewhat
triangular shell. Adults are olive brown
to black in color, usually with obscured
rays; juveniles are typically yellowish
brown to olive, often with dark green
rays. The species can be distinguished
by its moderately to highly inflated
shell, sharp posterior ridge, and umbo
(i.e., hinge area of shell which is
elevated well above the hinge line of the
shell) (Williams et al. 2014, p. 132).

The southern elktoe is endemic to the
Apalachicola, Chattahoochee, and Flint
River (ACF) basins of Alabama, Florida,
and Georgia. Although surveys since
2000 have documented the species as
extant in all four large river basins of the
ACF Basin (Apalachicola River, Chipola
River, Chattahoochee River, and the
Flint River), the southern elktoe is
considered very rare in distribution
(Clench and Turner 1956, entire; Brim
Box and Williams 2000, entire). In the
ACF Basin, the southern elktoe inhabits
permanently flowing creeks and rivers
with natural hydrologic regimes. The
species most often occurs in areas with
slow current along stream margins and
prefers deposition habitats consisting of

mixtures of silty mud, sand, and gravel.
Unlike other freshwater mussel species,
the southern elktoe does not occur in
dense beds (Williams 2015, p. 3).

The southern elktoe, like other
freshwater mussels, has a complex life
history involving an obligate parasitic
larval life stage that is dependent on a
suitable host fish. During reproduction,
males release sperm into the water
column, females take up the sperm, and
the sperm fertilizes eggs held in the
female. The developing larvae
(glochidia) remain in the female’s gill
chamber until they mature and are
ready to be released. This reproductive
strategy requires that adult mussels of
both sexes be in proximity to one
another; additionally, fish host presence
must overlap with brooding mussels to
allow infestation. A reproductive study
found that southern elktoe, like other
Alasmidonta species (e.g., A. arcula),
use host fish species from the sucker
family, Catostomidae, as primary
glochidial hosts (Fobian et al. 2018, p.
9).
Adult freshwater mussels are
suspension-feeders and filter particles
from the water column. Mussels may
also obtain food by deposit feeding
using cilia on their foot to move food
particles into the shell. Mussel diets
consist of a mixture of algae, bacteria,
detritus, and microscopic animals.

Little is known about growth or
longevity of southern elktoe; therefore,
we rely on information for closely
related species to help summarize
characteristics of this species. Species in
the tribe Andontini, which includes the
southern elktoe, generally share the
following traits: moderate to high
growth rate, moderate life span, early
maturity, and low to moderate
fecundity. Typically, species of
Alasmidonta reach maximum ages of
10-18 years and mature at 2—3 years
(Haag and Rypel 2011, p. 239; Haag
2012, pp. 210-214).

Regulatory and Analytical Framework

Regulatory Framework

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations in
title 50 of the Code of Federal
Regulations set forth the procedures for
determining whether a species is an
endangered species or a threatened
species, issuing protective regulations
for threatened species, and designating
critical habitat for endangered and
threatened species. In 2019, jointly with
the National Marine Fisheries Service,
the Service issued a final rule that
revised the regulations in 50 CFR part
424 regarding how we add, remove, and
reclassify endangered and threatened
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species and the criteria for designating
listed species’ critical habitat (84 FR
45020; August 27, 2019). On the same
day, the Service also issued final
regulations that, for species listed as
threatened species after September 26,
2019, eliminated the Service’s general
protective regulations automatically
applying to threatened species the
prohibitions that section 9 of the Act
applies to endangered species (84 FR
44753; August 27, 2019).

The Act defines an “‘endangered
species” as a species that is in danger
of extinction throughout all or a
significant portion of its range, and a
“threatened species” as a species that is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.
The Act requires that we determine
whether any species is an endangered
species or a threatened species because
of any of the following factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

These factors represent broad
categories of natural or human-caused
actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects.

We use the term ““threat” to refer in
general to actions or conditions that are
known to or are reasonably likely to
negatively affect individuals of a
species. The term “‘threat” includes
actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources (stressors). The term
“threat” may encompass—either
together or separately—the source of the
action or condition or the action or
condition itself.

However, the mere identification of
any threat(s) does not necessarily mean
that the species meets the statutory
definition of an ““endangered species” or
a “threatened species.” In determining
whether a species meets either
definition, we must evaluate all
identified threats by considering the
species’ expected response and the

effects of the threats—in light of those
actions and conditions that will
ameliorate the threats—on an
individual, population, and species
level. We evaluate each threat and its
expected effects on the species, then
analyze the cumulative effect of all of
the threats on the species as a whole.
We also consider the cumulative effect
of the threats in light of those actions
and conditions that will have positive
effects on the species, such as any
existing regulatory mechanisms or
conservation efforts. The Secretary
determines whether the species meets
the definition of an “endangered
species” or a ‘“‘threatened species” only
after conducting this cumulative
analysis and describing the expected
effect on the species now and in the
foreseeable future.

The Act does not define the term
“foreseeable future,” which appears in
the statutory definition of “threatened
species.” Our implementing regulations
at 50 CFR 424.11(d) set forth a
framework for evaluating the foreseeable
future on a case-by-case basis. The term
“foreseeable future” extends only so far
into the future as we can reasonably
determine that both the future threats
and the species’ responses to those
threats are likely. In other words, the
foreseeable future is the period of time
in which we can make reliable
predictions. “Reliable” does not mean
“certain”’; it means sufficient to provide
a reasonable degree of confidence in the
prediction. Thus, a prediction is reliable
if it is reasonable to depend on it when
making decisions.

It is not always possible or necessary
to define foreseeable future as a
particular number of years. Analysis of
the foreseeable future uses the best
scientific and commercial data available
and should consider the timeframes
applicable to the relevant threats and to
the species’ likely responses to those
threats in view of its life-history
characteristics. Data that are typically
relevant to assessing the species’
biological response include species-
specific factors such as lifespan,
reproductive rates or productivity,
certain behaviors, and other
demographic factors.

Analytical Framework

The SSA report documents the results
of our comprehensive biological review
of the best scientific and commercial
data regarding the status of the species,
including an assessment of the potential
threats to the species. The SSA report
does not represent our decision on
whether the species should be proposed
for listing as an endangered or
threatened species under the Act.

However, it does provide the scientific
basis that informs our regulatory
decisions, which involve the further
application of standards within the Act
and its implementing regulations and
policies.

To assess southern elktoe’s viability,
we used the three conservation biology
principles of resiliency, redundancy,
and representation (Shaffer and Stein
2000, pp. 306-310). Briefly, resiliency is
the ability of the species to withstand
environmental and demographic
stochasticity (for example, wet or dry,
warm or cold years), redundancy is the
ability of the species to withstand
catastrophic events (for example,
droughts, large pollution events), and
representation is the ability of the
species to adapt to both near-term and
long-term changes in its physical and
biological environment (for example,
climate conditions, pathogens). In
general, species viability will increase
with increases in resiliency,
redundancy, and representation (Smith
et al. 2018, p. 306). Using these
principles, we identified the species’
ecological requirements for survival and
reproduction at the individual,
population, and species levels, and
described the beneficial and risk factors
influencing the species’ viability.

The SSA process can be categorized
into three sequential stages. During the
first stage, we evaluated the individual
species’ life-history needs. The next
stage involved an assessment of the
historical and current condition of the
species’ demographics and habitat
characteristics, including an
explanation of how the species arrived
at its current condition. The final stage
of the SSA involved making predictions
about the species’ responses to positive
and negative environmental and
anthropogenic influences. Throughout
all of these stages, we used the best
available information to characterize
viability as the ability of a species to
sustain populations in the wild over
time. We use this information to inform
our regulatory decision.

The following is a summary of the key
results and conclusions from the SSA
report; the full SSA report can be found
at Docket No. FWS-R4-ES-2022-0179
on https://www.regulations.gov.

Summary of Biological Status and
Threats

In this discussion, we review the
biological condition of the species and
its resources, and the threats that
influence the species’ current and future
condition, in order to assess the species’
overall viability and the risks to that
viability.
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Species Needs

We assessed the best available
information for the southern elktoe to
identify the physical and biological
needs to support individual fitness at all
life stages (Service 2022, pp. 11-15).
When information specific to the
southern elktoe is not available, we rely
on generalized freshwater mussel
literature, as well as information on six
other ACF Basin freshwater mussel
species listed under the Act (fat
threeridge (Amblema neislerii),
shinyrayed pocketbook (Hamiota
subangulata), Gulf moccasinshell
(Medionidus penicillatus), oval pigtoe
(Pleurobema pyriforme), Chipola
slabshell (Elliptio chipolaensis), and
purple bankclimber (Elliptoideus
sloatianus); see 63 FR 12664; March 16,
1998). Note that the Ochlockonee
moccasinshell (Medionidus
simpsonianus) was also included in that
rule but does not occur in the ACF
Basin. In the remainder of this
document, we will refer to the six
species collectively as “the listed ACF
mussels.”

Important habitat components for the
southern elktoe, derived from the listed
ACF mussels, are permanently flowing
water and geomorphologically stable
stream channels. Adequate flow levels
are required to deliver oxygen, enable
passive reproduction, transport food
items to the sedentary juvenile and
adult mussels, remove wastes and fine
sediments, and maintain good water
quality. Further, to maintain mussel
populations over time, a natural flow
regime (including magnitude,
frequency, duration, and seasonality of
discharge) is critical for the exchange of
nutrients, movement and spawning
activities of fish hosts, and maintenance
of instream habitats. The southern
elktoe is dependent upon stable stream
channels with areas with low shear
stress so that sediments on the stream
bottom remain stable during high flow
events.

Each life stage (fertilized egg,
glochidia, juvenile, and adult) has
specific resource and life-history
requirements that must be met to
survive. The primary requirements for
all life stages of the southern elktoe are
flowing waters with a moderate
temperature (generally, less than 32
degrees Celsius (°C)), adequate
dissolved oxygen (generally, greater
than 5.0 milligrams per liter (mg/L)),
and good water quality. Early life stages
are uniformly sensitive to many
chemical compounds including
ammonia, heavy metals,
pharmaceuticals, and some commonly
used pesticides and surfactants. In order

for eggs to be fertilized, they require
mature males upstream from mature
females with suitable flows for
fertilization to occur. Fertilized eggs
require low to moderate levels of
suspended solids and appropriate
spawning temperatures. Glochidia
require the presence of catostomid host
fish and suitable water levels to permit
host-glochidia interactions. Juvenile and
adult needs are similar and include
areas with low shear stress, substrates
consisting of stable sand and gravel free
from excessive silt, and the presence of
adequate food availability (bacteria,
algae, diatoms, detritus) in the water
column.

The southern elktoe requires the
presence of host fishes to complete its
life cycle. In host fish trials, southern
elktoe glochidia primarily
metamorphosed on species of the sucker
family, Catostomidae (Fobian et al.
2018, p. 9). Several species from the
sucker family are found in the ACF
Basin, but detailed studies on local
ecology or population trends of species
identified as probable host fishes for the
southern elktoe, or catostomids in
general, are limited. Additionally,
stressors to southern elktoe such as
habitat degradation, barriers to
movement, and altered flow regimes
also negatively affect catostomids;
however, there is uncertainty regarding
the extent to which host fish availability
may influence southern elktoe
populations.

Connectivity among populations is
also important for southern elktoe
viability. Although the species’
capability to disperse is evident through
historical occurrence of a wide range of
rivers and streams, the fragmentation of
populations by small and large
impoundments has resulted in isolation
and only remnant patches of what once
was occupied contiguous river and
stream habitat. Genetic exchange occurs
between and among mussel beds via
sperm drift, host fish movement, and
movement of mussels during high flow
events. For genetic exchange to occur,
connectivity must be maintained, and
proximity of male and female southern
elktoes is essential. Most freshwater
mussels, including the southern elktoe,
are found in mussel beds with other
species that vary in size and density,
and elktoes have very sporadic
occurrences within these beds. These
beds are often separated by stream
reaches in which mussels are absent or
rare (Vaughn 2012, p. 983). Because the
species is often a component of these
healthy mussel assemblages within
optimal mussel habitats, maintaining
connectivity between these populations

is necessary for the species to maintain
resiliency over time.

Threats Analysis

The following discussions include
evaluations of three main influences on
southern elktoe viability: (1) habitat
degradation or loss, (2) presence of host
fish, and (3) nonnative species. Full
descriptions of each of the factors and
their sources, including specific
examples where threats are impacting
the species or its habitat, are available
in chapter 5 of the SSA report (Service
2022, pp. 70-96). Potential impacts
associated with other threats such as
disease, parasites, predation, sea level
rise, and harvest/overcollection were
evaluated, but these threats were found
to have minimal effects on the viability
of the species based on the best
available information and are not
covered in detail here.

Habitat Degradation or Loss

Agriculture—The advent of intensive
row crop agricultural practices has been
considered as a potential factor in
freshwater mussel decline and species
extirpation in the eastern United States
(Peacock et al. 2005, p. 550). Based on
the U.S. Geological Survey’s (USGS)
National Land Cover Database (NLCD)
2016, approximately 20 percent of the
ACF Basin is used for cropland.
Agricultural influences within the ACF
Basin are most apparent in the lower
areas of the Chattahoochee (Alabama
and Georgia), Flint (Georgia), and
Chipola Basins (Alabama and Florida),
and in the northern areas of the
Apalachicola Basin (Florida).

Pumping groundwater for agricultural
practices is contributing to decreased
spring outflows and lowered stream
levels in the ACF Basin. Agriculture is
the largest source of water use in the
ACF Basin, accounting for 35 percent of
all water withdrawals in 2010
(Lawrence 2016, p. 29). In the ACF
Basin, spring-fed streams and small
rivers may experience 50 to 100 percent
reductions in flows during droughts
(Georgia Water Coalition 2017, p. 3),
and the additive effect of groundwater
withdrawals can exacerbate drought
conditions during dry years (Albertson
and Torak 2002, p. 22; Mitra et al. 2016,
entire). In the lower Flint River basin,
an extensive conversion to center pivot
irrigation systems increased
groundwater withdrawals 100 percent
between 1970 and 1976 (Rugel et al.
2011, p. 2), and the Lower Flint River
experiences an approximate 20 percent
decrease in median flow levels because
of irrigation during drought years (Singh
et al. 2016, p. 279).
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During periods of drought, streams
may cease to flow entirely, or be
reduced to isolated pools with high
temperatures, low dissolved oxygen
(DO), low food resources, and
concentrated contaminants. Maintaining
adequate water levels in streams is
particularly important during the
reproductive season (e.g., October to
March for southern elktoe), as suitable
water levels are required to permit host-
glochidia interactions. Within the Flint
River basin, decreases in flow velocity
and DO have been highly correlated to
mussel mortality (Johnson et al. 2001, p.
6). Drought-related responses could
affect the long-term viability of mussel
populations in the lower Flint River
basin by hindering reproductive
processes.

Agriculture in the ACF Basin also
contributes to an increase in
contaminants and sediment entering
streams and rivers. Contaminants from
agriculture can include excess nutrients
from poultry farms and livestock
feedlots, and pesticides and fertilizers
from row crop agriculture (Couch et al.
1996, p. 52; Frick et al. 1998, p. 2).
Although moderate levels of siltation
from sediment are common in many
ACF Basin streams, particularly in the
Piedmont, livestock grazing in riparian
buffers adds excess sediment and alters
stream hydrology by increasing runoff
and erosion (Agouridis 2005, p. 593,
Couch et al. 1996, p. 7). The
concentrations of contaminants and
sediment input associated with crop
lands may negatively affect the viability
of southern elktoe populations,
especially given the large extent of
agricultural activities within the
southern elktoe’s range (also see Water
Quality, below).

Development—With urban
development, watersheds become more
impervious. Impervious surfaces result
in increased and accelerated storm-
water runoff, which can alter stream
sediment regimes by increasing bank
erosion and bed scouring (Brim Box and
Mossa 1999, p. 103). Stream bank
erosion and scouring contributes up to
two-thirds of the total sediment yield in
urbanized watersheds (Trimble 1997, p.
1443). The increased and accelerated
flows and incising associated with
storm-water runoff has been shown to
lower mussel richness and abundance
through increased shear stress and bed
mobilization (Allen and Vaughn 2010,
p- 390; Doyle et al. 2000, p. 177; Layzer
and Madison 1995, p. 337).

Water quantity in urban areas is
affected by water consumption and
runoff from impervious surfaces.
Impervious surfaces and other areas
with reduced permeability, such as

grass and barren land, can lead to high
flow events from rainfall, and the
reduction in ground penetration leads to
reduced groundwater recharge and thus
reduced baseflows during dry periods
(U.S. Army Corps of Engineers (USACE)
2016, pp. 2—13). In addition,
contamination of aquatic habitats by
pesticides, excess nutrients, heavy
metals, pharmaceuticals, and organic
pollutants is widespread in urban areas
and associated with point (e.g.,
wastewater treatment plants) and
nonpoint sources (Paul and Meyer 2001,
pPp- 341-346). The widespread and
pervasive extent of non-permitted,
nonpoint discharges in urban systems
has been posited as a key factor in the
biological degradation frequently
encountered in urban aquatic
environments (Duda et al. 1982, pp.
1144-1145; see Water Quality, below).

Development and urbanization
activities that may contribute to the
southern elktoe habitat degradation and
loss is mostly concentrated near Atlanta,
Columbus, and Albany, Georgia, with
Atlanta having a larger influence than
the two smaller cities. Although the
Atlanta metro region occupies a
relatively small portion of the
Chattahoochee and Flint River
headwaters, it has a large ecological
footprint and substantial downstream
effects.

River Regulation—The ACF Basin
includes rivers and streams with both
unregulated (natural) and regulated
flow. The natural rivers exhibit a
relatively consistent seasonal pattern,
responding to precipitation and drought
periods as expected with short periods
of high flows and sometimes prolonged
periods of low flows, respectively.
Regulated streams exhibit an induced
variable daily pattern, with daily
variations due to hydroelectric power
generation, navigation releases, lower
flood peaks, and higher sustained
minimum flows through dry periods as
the upstream reservoirs augment low
flows. The alterations in flow regimes
that result from regulated rivers can
have a direct impact on freshwater
mussels and their host fish. The timing
and rates of discharges from dams may
interrupt the ability of the host fish to
become infected with glochidia, and the
settlement of the juvenile mussels once
released.

Habitat fragmentation as a result of
dam construction is one of the primary
causes of loss of mussel diversity (Haag
and Williams 2014, pp. 47—48).
Upstream effects resulting from dams
include changes from flowing water to
still water habitats, increased depths
and sedimentation, decreased dissolved
oxygen, and changes in fish

communities that can affect mussel
reproductive success by separating host
fish from mussel populations (Neves et
al. 1997, p. 63). Effects downstream of
dams include alterations in flow regime,
scouring, seasonal dissolved oxygen
dips, reduced water temperatures, and
changes in fish community structure
(Neves et al. 1997, p. 63).

Numerous small rivers and tributaries
of the ACF Basin have been transformed
by dams and channel alterations (Hupp
2000, entire; Light et al. 2006, pp. 29—
46; Price et al. 2006, entire).
Additionally, there are 16 mainstem
impoundments within the basin (Brim
Box and Williams 2000, p. 4).

The impacts from navigational
channels within the ACF Basin may also
contribute to loss of habitat for the
southern elktoe and alter habitats for
host fish. A navigation channel is
maintained on the Apalachicola River
for 172 kilometers (km) (107 miles (mi))
between the Gulf Intracoastal Waterway
and Jim Woodruff Lock and Dam; 249
km (155 mi) up the Chattahoochee River
to Columbus, Georgia, and Phenix City,
Alabama; and 45 km (28 mi) up the
Flint River to Bainbridge, Georgia. The
channelization that results from these
navigation channels can affect a
stream’s physical (e.g., erosion rates,
depth, habitat diversity, geomorphic
stability, riparian canopy) and biological
(e.g., species composition and
abundance, biomass, growth rates)
characteristics.

Water Quality—As a group, mussels
are often the first organisms to respond
to water quality impacts (Haag 2012, p.
355), with mussel early life stages
frequently showing the highest
sensitivity to many chemical
compounds (Augspurger et al. 2007, p.
2025-2026). Contamination or alteration
to water chemistry can result from both
point and nonpoint sources, including
spills, industrial sources, municipal
effluents, and runoff from agricultural
and developed areas. These sources may
contribute to changes in dissolved
oxygen (DO), sediment loading, and the
concentrations of nitrogen, phosphorus,
ammonia, heavy metals, pesticides, and
pharmaceuticals in the affected
waterways. Although there are no
current data for the tolerance levels of
southern elktoe to specific pollutants,
there is some general information
available on the relationships and
importance of these parameters to
freshwater mussels and aquatic life.

Ammonia is one of the most common
and widespread pollutants found in
freshwaters, with nitrogen-based
fertilizers and industrial and domestic
wastewater among the most significant
sources of ammonia in streams.
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Freshwater mussels are sensitive to
elevated concentrations of ammonia,
especially its un-ionized form
(Augspurger et al. 2003, pp. 2571-2574;
Wang et al. 2007, pp. 2039-2046), and
exposure to ammonia has been linked to
mussel recruitment failure when present
in sediments (Strayer and Malcom 2012,
p. 1787). High nitrogen loads within the
ACF Basin correspond to sub-
watersheds with high urban and row
cropland uses, including the metro
Atlanta area of the far Upper Flint, and
in agricultural areas of the Lower Flint
and Chipola Rivers.

In 2013, the Environmental Protection
Agency (EPA) adopted final national
recommended ambient water quality
criteria for the protection of aquatic life
from effects of ammonia in freshwater
(see 78 FR 52192; August 22, 2013), and
in 2016, the Florida Department of
Environmental Protection adopted the
chronic criteria for ammonia as both the
acute and chronic values, therefore
improving the ammonia standard even
further for the conservation of
freshwater mussels Statewide (EPA
2016, entire). In 2017, Georgia also
addressed ammonia toxicity in a new
National Pollutant Discharge
Elimination System (NPDES) Permitting
Strategy to comply with the EPA’s 2013
ammonia criteria (GADNR 2017, entire).
The new criteria recommendations
consider the latest freshwater toxicity
information for ammonia, including
toxicity studies for sensitive unionid
mussels and gill-breathing snails (EPA
2013, entire). We do not currently have
information on specific tolerance levels
for southern elktoe regarding un-ionized
ammonia, but EPA’s new criteria
represents the best general target for
freshwater mussels. Still, recent work
suggests that even low levels of
ammonia (e.g., 1.5 mg N/L (milligrams
Nitrogen per Liter)), which are below
thresholds set in the 2013 criteria, can
be toxic to some mussel species (Wang
et al. 2017, pp. 791-792).

Agricultural and developed lands are
associated with high loadings of
nutrients and silt and sediments in
streams. Suspended sediment and total
phosphorus (TP; determined by parent-
rock minerals, urban land, manure from
livestock, municipal wastewater,
agricultural fertilizer, and phosphate
mining) are both highest toward the
northern extent of the ACF Basin, and
areas of higher concentrations coincide
with the Upper Flint and Middle
Chattahoochee southern elktoe
populations. For more information on
the association between land use and
nitrogen, phosphorus, and suspended
sediment loads by within the ACF

Basin, see chapter 5 of the SSA report
(Service 2022, pp. 82-87).

Mussels may suffer lethal and
nonlethal effects from low dissolved
oxygen levels and elevated stream
temperatures (Fuller 1974, pp. 240-245;
Dimock and Wright 1993, pp. 188-190;
Gagnon et al. 2004, p. 675), and are
particularly susceptible to these
conditions during their early life stages
(Sparks and Strayer 1998, pp. 132—-133;
Pandolfo et al. 2010, p. 965;
Archambault et al. 2013, p. 247). The
amount of DO in water can vary due to
several factors including water
temperature, nutrient levels, and water
velocity. Additionally, low flow levels
that result from drought conditions can
expose mussels to low DO
concentrations and high water
temperatures for extended periods (Haag
and Warren 2008, pp. 1174-1176).

Heavy metal exposure can cause
substantial harm to mussels. These
inorganic pollutants enter aquatic
systems via point and non-point sources
and are frequently associated with
urban land-use, mining, and industrial
processes such as energy production.
Many lab trials have demonstrated that
mussels are among the most sensitive
aquatic organisms to several metals,
including nickel, copper, and zinc
(Wang et al. 2017, pp. 792, 795).

Pesticides are widespread
contaminants that have been implicated
in mussel declines. Pesticides have been
linked to freshwater mussel die-offs
(Fleming et al. 1995, pp. 877-879), and
lab studies show that sensitivity of
mussel glochidia and juveniles to
common pesticides can be high but is
variable and difficult to predict
(Conners and Black 2004, pp. 362—-371;
Bringolf et al. 2007, pp. 2089-2093;
Wang et al. 2017, p. 792).

An emerging category of contaminants
of concern to aquatic species is
pharmaceuticals, including
contraceptive medications,
antidepressants, and livestock growth
hormones originating from municipal,
agricultural, and industrial wastewater
sources. Pharmaceuticals have been
shown to bioaccumulate in mussels
downstream of wastewater treatment
plants (De Solla et al. 2016, p. 489), and
in lab studies, acute pharmaceutical
exposure has caused mortality of
glochidia (Gilroy et al. 2014, p. 543) and
changes to mussel physiology (Bringolf
et al. 2010, pp. 1315-1317) and behavior
(Hazelton et al. 2014, pp. 31-32).

Although specific pﬁysical and
chemical tolerance ranges are not
known for the southern elktoe, numeric
standards for most water quality criteria
important to mussels currently adopted
by the States of Alabama, Florida, and

Georgia under the Clean Water Act (33
U.S.C. 1251 are sufficient to sustain
elktoe. However, some standards (such
as those for chloride, potassium, and
nickel) are toxic to mussels at levels
below the current criteria (Gibson et al.
2018, pp. 244-250; Wang et al. 2017, p.
795). In addition, standards do not exist
for some mussel toxicants (for example,
the surfactant sodium dodecyl sulfate)
(Gibson et al. 2016, p. 32), nor do any
exist for any of the pharmaceuticals
listed above.

Changing Climate Conditions—
Climate conditions that may influence
the southern elktoe include increasing
water temperatures and changes to
precipitation patterns that may result in
changes to hydrologic conditions,
including increased flooding, prolonged
droughts, reduced stream flows, and
changes in salinity levels (Nobles and
Zhang 2011, pp. 147-148). Climate
change may affect the frequency and
duration of both drought and floods, as
well as alter normal temperature
regimes. Drought can cause dewatering
of freshwater habitats and low flows,
which exacerbate water quality
impairments (e.g., dissolved oxygen,
temperature, contaminants), whereas
floods can cause excessive erosion,
destabilize banks and bed materials, and
lead to increases in sedimentation and
suspended solids.

Long-term climate records suggest
that decade-long ‘“mega-droughts’ have
occurred periodically during the past
1,000 years in the southeastern United
States, including in the ACF Basin
(Stahle et al. 2007, entire). This suggests
that while the recently observed
droughts in 2006—-2008 and 2010-2012
were exceptional based on our recent
(less than 100 years) period of record,
they may not be exceptional compared
to historical episodes (Pederson et al.
2012, p. 2). However, projections for the
ACF watershed indicate that future
droughts are likely to be more intense,
replicating those historical conditions
more frequently (Yao and Georgakakos
2011, entire).

The Intergovernmental Panel on
Climate Change’s (IPCC) Fifth
Assessment Report (AR5), published in
2014, presents recent climate findings
based on a set of scenarios that use
representative concentration pathways
(RCPs). The recently updated flow
models in the ACF Basin allow a closer
look at predicted flows by river reach
for a range of hydrologic variables into
the future (the future time period is
integrated over 2045—-2075). These data
indicate that streams and rivers within
southern elktoe occurrence could
exhibit a range of changes in flow
conditions under future climates
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(LaFontaine et al. 2019, entire). An
analysis of conditions in the ACF Basin
through 2050 under RCP 4.5 and 8.5
predicts increases in temperature
(particularly summer and fall, (Neupane
et al. 2018, p. 2232)), surface water
runoff, and evapotranspiration, and
decreases in soil moisture and
groundwater discharge; all patterns are
more pronounced under RCP 8.5 than
RCP 4.5 (Neupane et al. 2018, p. 2236).

Despite the recognition of potential
climate effects on ecosystem processes,
there is uncertainty about what the
exact climate future for the southeastern
United States will be and how
ecosystems and species in this region
will respond. The greatest threat from
climate change may come from
synergistic effects. That is, factors
associated with a changing climate may
act as risk multipliers by increasing the
risk and severity of more imminent
threats, especially for rivers in wide
floodplains where stream channels have
room to migrate (Elliot et al. 2014, pp.
67—68). As a result, impacts from land
use change might be exacerbated under
even a mild to moderate climate future.
A suite of potential hydrological
impacts to waters of the southeastern
United States is possible under
conditions of climate change, but
climate models generally predict
increases in extreme rainfall events and
droughts of greater duration and
intensity (Carter et al. 2018, pp. 745—
746).

Presence of Host Fish

Host fish for southern elktoe are in the
sucker family, Catostomidae, including
Moxostoma (Apalachicola redhorse,
greater jumprock, and blacktail
redhorse) and Erimyzon (creek
chubsucker and lake chubsucker).
Several species from the sucker family
are found in the ACF Basin, but detailed
studies on local ecology or population
trends of species identified as probable
host fishes for the southern elktoe, or
sucker fishes in general, are more
limited. As such, there is some
uncertainty as to whether host fish
availability is a limiting factor for
southern elktoe.

The primary stressors to sucker fishes
in southeastern U.S. rivers are identified
as habitat degradation from urbanization
and agriculture, hydropower, and
barriers to dispersal (Cooke et al. 2005,
p. 325), so it is important to consider
that some of the same stressors acting on
southern elktoe at individual and
watershed levels are also acting on the
host fishes. Generally, sucker fishes are
large-bodied fishes that move significant
distances, particularly to reach
spawning locations. As a result, sucker

fish species can disperse mussels farther
than smaller-bodied and less mobile
fishes. However, we are uncertain to the
extent to which barriers may limit host
fish movement or affect dispersal and
colonization capabilities of southern
elktoe.

Nonnative Species

The invasive Asian clam (Corbicula
fluminea) was first detected in the
eastern Gulf drainages in the early 1960s
and was widespread within the ACF
Basin by the mid-1970s (Heard 1975, p.
3). Asian clam life history enables fast
colonization; it is hermaphroditic and
can self-fertilize, grows fast, reaches
maturity in 3 to 6 months, and produces
large numbers of juveniles (Strayer
1999, p. 81; Haag 2012, p. 368). These
traits allow the species to quickly reach
densities of hundreds to thousands per
square meter (Gardner et al. 1976, pp.
119-121), and to thrive in disturbed
habitats (Haag 2012, p. 370).

Although the Asian clam can inhabit
a wide range of flow and substrate
conditions, densities are highest in areas
with low flow velocity and in substrates
composed of sand or mixtures of mud,
sand, and gravel. Southern elktoe
generally exhibits similar habitat
preferences as the Asian clam; therefore,
Asian clams may reach high abundances
in areas inhabited by southern elktoe
(Gardner et al. 1976, p. 122; McDowell
and Byers 2019, p. 6). Additionally,
Asian clams have one of the highest
filtration rates per biomass, compared to
native mussels and fingernail clams
(sphaeriids) (McMahon and Bogan 2001,
pPp- 331-429), thereby potentially
competing for food resources. Asian
clams may also negatively affect
mussels by ingesting mussel sperm,
glochidia, or newly metamorphosed
juvenile mussels (Strayer 1999, pp. 81—
85; Modesto et al. 2019, pp. 159-162).
Although the specific interaction
between Asian clams and native
mussels is not well understood, there is
sufficient evidence to conclude that
Asian clams can negatively affect native
mussel populations (Haag 2012, p. 370).

Current Condition

There are six populations of southern
elktoe, and each generally corresponds
with river sub-basins where southern
elktoe occur: Middle Chattahoochee,
Upper Flint, Lower Flint,
Ichawaynochaway, Apalachicola, and
Chipola. The Middle Chattahoochee and
Lower Flint sub-basins (HUCS8
watersheds) were slightly modified for
population-level analyses of current and
future condition by extending the
boundaries to align with major system
barriers (dams) that are relevant to the

species because they form barriers for
host fishes. While no significant barriers
to the southern elktoe’s host fishes
occur between the Lower Flint and
Ichawaynochaway sub-basins, or
between the Apalachicola and Chipola
sub-basins, factors that influence
southern elktoe populations vary among
those sub-basins, making it most
appropriate to analyze each separately
when considering current and future
condition. Below, we describe
occurrence records for each of the six
southern elktoe populations.

Middle Chattahoochee

Historical collection records in the
Middle Chattahoochee portion of the
southern elktoe’s range are from the
mainstem Chattahoochee River near
Columbus, Georgia; the Mulberry Creek
system (Mulberry and Ossahatchie
Creeks), Georgia; and the Uchee Creek
System (Uchee and Little Uchee Creeks),
Alabama. The species is known from 12
localities (sites); however, there has
been only one collection record since
2000 in this sub-basin.

Upper Flint River

The historical southern elktoe
distribution in the Upper Flint River
includes the Flint River from Lake
Blackshear upstream to Spalding
County, Georgia, and the following
tributaries: Patsiliga, Potato, White Oak,
Line, and Whitewater Creeks. Southern
elktoe has been documented at a total of
20 locations in this sub-basin; however,
since 2000, southern elktoe has been
observed at only one of these locations
(Patsiliga Creek).

Ichawaynochaway Creek

Southern elktoe was not known from
the Ichawaynochaway sub-basin prior to
2000, so there are no historical records
for this population. In 2019, one live
southern elktoe was found near the
confluence of Chickasawhatchee Creek
and Ichawaynochaway Creek in Baker
County, Georgia. This site is part of
Elmodel Wildlife Management Area and
is managed by the State of Georgia.

Lower Flint River

The species is known from six
localities in the Lower Flint River, four
of which have observations since 2000.
The species is historically known from
Hutchinson Ferry (1953, 1954) and U.S.
Highway 27 in Bainbridge (1954, 1956);
however, Woodruff Dam was completed
in 1954, and these sites on the lower
Flint River are now in the upper reaches
of Seminole Reservoir (Lake Seminole),
all in the state of Georgia. In 2011, the
southern elktoe was observed at four
locations in the Flint River about 10.5
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km (6.5 mi) north-northeast of
Bainbridge. Presently, this reach is
considered to harbor the most
individuals known from its current
rangewide distribution. Collection
records from 2011-2017 noted at least
34 individuals of various sizes, some
under 30 millimeters (mm) (1.2 inches
(in)) in length, indicating the presence
of multiple age classes and successful
recruitment (Wisniewski et al. 2014, p.
37).

Apalachicola River

Prior to 2000, the southern elktoe was
documented in the Apalachicola River
near Chattahoochee, Florida. Currently,
southern elktoe is considered rare in the
Apalachicola River; one shell was
collected in 2006, and one live
individual each in 2010, 2012, and
2015. The lack of collections in
Apalachicola River may be due in part
to limited river access points and deeper
habitats.

Chipola River

The southern elktoe appears to be
relatively more abundant in the Chipola
River in Florida; a total 18 live
individuals and one shell were observed
at 10 locations during 2013-2018. A
recent quantitative study examining
freshwater mussel distribution in the
Apalachicola and lower Chipola Rivers
collected six southern elktoe from the
lower Chipola (Kaeser et al. 2019, p.
662).

Resiliency, Redundancy, and
Representation

To assess resilience of southern
elktoe, we developed population-level
metrics associated with aspects of
population dynamics that characterize
freshwater mussel populations that are
used in existing recovery criteria for
other ACF Basin listed mussel species,
including persistence within watersheds
over both long- and short-term time
frames, evidence of stable or increasing
trends, and evidence of reproduction/
recruitment. Presumed average lifespan
of an individual elktoe is approximately

10 years; therefore, we interpret
multiple collections through time in the
same watershed as persistence, which
implies conditions are appropriate for
recruitment, growth, and survival. Also
given this presumed lifespan of
southern elktoe, we are confident that
the species is still present in a
watershed if it has been collected since
2010. Detection of small juvenile (less
than 25 mm) mussels is challenging and
biased by visual sampling methods.
Given mussels of this size are hard to
detect, we considered observation of
southern elktoe less than 50 mm as
evidence of recruitment in the previous
1 to 3 years. We also evaluated trends
in land use/land cover as surrogates for
associated stressors from both urban and
agricultural development. We then
combined the demographic and habitat
indices into an overall resilience index
to reflect the presence and severity of
habitat stressors associated with those
land use types within a watershed that
would likely negatively influence the
viability of southern elktoe populations.

TABLE 1—OVERALL RESILIENCE SUMMARY. SEE SSA REPORT FOR DETAILS ABOUT METHODOLOGY AND CALCULATIONS

[Service 2022, pp. 50-65]

Middle chat | Upper flint Ichaway Lower flint Apalach Chipola
DemographiC ........cccociiiiiiiiiii e 0.09 0.05 0.36 0.27 0.23 0.43
HaDItaL ..o 0.1 0.2 0.29 0.42 0.08 0.23
OVEIaAIl .. 0.09 (0) 0 0.26 0.07 (0) 0.23 0.33

During the defined current time
period (since 2000), the overall
resilience indices (sum of all metrics)
indicate that the Middle Chattahoochee,
Upper Flint River, and Lower Flint
River populations have extremely low
resiliency and may be at risk of
extirpation (Table 1). In the Middle
Chattahoochee and Upper Flint Rivers,
only isolated individuals have been
documented since 2000, and both
populations had limited evidence of
recruitment. In the Lower Flint,
individuals have been collected in
recent years, with evidence of recent
recruitment. However, elktoe
persistence in this area over a longer
time period is not yet evident, and land
use stressors are highest in this area;
therefore, there is extremely low current
resilience for this population. Resilience
of the other three populations
(Ichawaynochaway Creek, Chipola
River, and Apalachicola River) is
categorized as poor. Very few elktoes
were recently observed in these
populations: 4 in Ichawaynochaway, 3
in Apalachicola, and 18 in Chipola.
Although natural rarity of southern

elktoe does not mean the species is in
danger of extinction, small population
size could lead to an increased chance
of extirpation due to a random event.
Ultimately, the overall resilience indices
for all populations reflect land use
patterns and stressors affecting those
areas. These stressors have not been
abated and continue to act on the
species currently.

Based on best available data that we
reviewed and synthesized in the SSA
report, the southern elktoe’s current
condition is characterized by very low
individual numbers within a restricted
range, and associated reductions in
redundancy and representation from the
known historical distribution of the
species. Southern elktoe was
documented as extant in each
population during the defined current
time frame of 2000-2019. However,
there is little redundancy as none of the
six populations is categorized above
poor resilience; thus, the species is
extremely susceptible to catastrophic
events. To assess the current
representation of southern elktoe, we
used three metrics to estimate and

predict representative units that reflect
the subspecies’ adaptive capacity: (1)
river basin, (2) longitudinal gradient in
the watershed (ecoregions,
hydrogeology, and water source/
aquifers), and (3) habitat variability
(size, categories range from creek to
great rivers). While the species is still
extant in all four river basins, there has
been a loss of representation along the
longitudinal gradient, and the three
populations with poor resilience are all
limited to large tributaries
(Ichawaynochaway Creek) and rivers
(Chipola, Apalachicola), thus the
species has extremely limited
representation across its range.

Future Conditions

To investigate future conditions, we
predicted the southern elktoe’s response
to plausible future scenarios reflecting
different environmental conditions and
conservation efforts. The future
scenarios project threats into the future
and then consider the impacts the
threats could have on the viability of the
species. Based on our review of factors
currently affecting viability of southern
elktoe, we focused our evaluation of
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future condition on habitat degradation
and loss associated with two prevalent
land uses in the ACF Basin, agricultural
and urban development, and their
associated stressors to water quality and
quantity. We interpreted projections for
increases in agriculture and urban
development through 2050 as surrogates
for the stressors that would accompany
increased water use for irrigation or
municipal sources, increased surface
runoff, and increases in contaminants
specific to each sector (e.g., nutrients
and pesticides for agriculture, pollutants
from urban land use). We used 2050 as
our future time horizon because it is
within the time frame for which climate
and land use model projections exist
and it encompasses at least three
generations of southern elktoe, which
provides confidence in predicting the
species’ response to threats.

We evaluated three future scenarios
by modifying demographic variables
according to feasible future trajectories
to cover a range of possibilities from
stable/increasing populations to loss of
populations with the lowest number of
individuals documented during our
current time frame. We used land use/
land cover models to forecast urban and
agricultural land uses within each sub-
basin, and again we combined the
demographic and habitat indices into
“overall resilience” for each population.
We assessed redundancy and
representation in the same manner as
we did for current condition. Because
we determined that the current
condition of southern elktoe is
consistent with an endangered species
(see Determination of Southern Elktoe’s
Status, below), we are not presenting the
results of the future scenarios in this
proposed rule. Please refer to the SSA
report (Service 2022, pp.103—-113) for
the full analysis of future conditions
and descriptions of the associated
scenarios.

We note that, by using the SSA
framework to guide our analysis of the
scientific information documented in
the SSA report, we have not only
analyzed individual effects on the
species, but we have also analyzed their
potential cumulative effects. We
incorporate the cumulative effects into
our SSA analysis when we characterize
the current and future condition of the
species. To assess the current and future
condition of the species, we undertake
an iterative analysis that encompasses
and incorporates the threats
individually and then accumulates and
evaluates the effects of all the factors
that may be influencing the species,
including threats and conservation
efforts. Because the SSA framework
considers not just the presence of the

factors, but to what degree they
collectively influence risk to the entire
species, our assessment integrates the
cumulative effects of the factors and
replaces a standalone cumulative effects
analysis.

Conservation Efforts

Multiple water resource planning and
policy actions in Georgia and Florida
have been enacted to increase water
quality and/or decrease water
consumption. The State of Georgia’s
regional water plans are developed in
accordance with the Georgia
Comprehensive State-wide Water
Management Plan (State Water Plan),
which was adopted by the General
Assembly in January 2008. The State
Water Plan requires the preparation of
regional water development and
conservation plans (regional water
plans) to manage water resources in a
sustainable manner through 2050, thus
protecting instream habitat for the
southern elktoe. Additionally, the
Metropolitan North Georgia Water
Planning District has implemented and
expanded numerous conservation
measures outlined in the 2017 Water
Management Plan. The State has also
enacted a number of laws related to
water conservation, including the Water
Stewardship Act of 2010, which has
decreased per capita water use in the
District by 30 percent since 2000
(Metropolitan North Georgia Water
Planning District 2017, pp. 5—44).

In 1977, Georgia amended the Georgia
Water Control Act of 1964 to regulate
wastewater discharges and required
permits for municipal and industrial
users in excess of 100,000 gallons per
day, but it did not limit the volume of
withdrawals. Not until 1988, when the
Georgia Water Quality Control Act
(1964) and the Groundwater Use Act
(1972) were amended, did farm
withdrawals of surface and groundwater
in excess of 100,000 gallons per day
require a permit. These State laws
prevent degradation of water quality,
which is important to support southern
elktoe.

Georgia passed the Flint River
Drought Protection Act (FRDPA) in 2000
with the goal of reducing surface water
withdrawals during dry periods,
keeping more water in the ACF Basin,
and mitigating tri-state water resource
friction. The FRDPA allowed the
Georgia Environmental Protection
Division (GEPD) director to declare a
drought in the Flint River basin and
enabled the State to pay farmers not to
irrigate. The process was used in 2001
and 2002; however, the GEPD
concluded that the cropland users with
the highest water usage continued to

irrigate. This State law allows more
water to remain in rivers during dry
periods, thus reducing the potential
stress to southern elktoe during
droughts.

The Florida Water Resources Act
establishes all water in Florida as a
public resource that is managed by the
Florida Department of Environmental
Protection and five water management
districts. Each district creates a regional
water supply plan every 5 years. Florida
establishes minimum flow limits (MFLs)
to identify the limit at which
withdrawals would be significantly
harmful to the water resources or
ecology of an area, particularly those
areas where southern elktoe exist. Also,
the Florida Legislature enacted the
Surface Water Improvement and
Management (SWIM) Act in 1987 by to
improve and manage the water quality
and natural systems of Florida’s surface
waters, which include lakes, rivers,
streams, estuaries, springs, and
wetlands. These laws that are intended
to maintain flow and quality of the
waters also support the southern elktoe.

The presence of other listed mussels
within the ACF Basin resulted in
designation of their critical habitat in
2007 (see 72 FR 64286; November 15,
2007). As a result, Federal agencies have
been required under the Act’s section 7
to coordinate with the Service to ensure
actions they carry out, fund, or
authorize will not jeopardize species’
persistence or adversely modify critical
habitat. This requirement has indirectly
offered some protection to southern
elktoe throughout most of its historical
range; however, it is important to note
that the most recent known locations of
southern elktoe collections during the
current time period in the Upper Flint
population are not in any species’
designated critical habitat and do not
benefit from this collateral protection.
Additionally, lands in conservation
ownership in the ACF Basin include the
Apalachicola National Forest in the
Apalachicola, several spring habitats in
the Chipola River Basin, and Elmodel
Wildlife Management Area in the
Ichawaynochaway. These conservation
lands provide protection from
development and other stressors to the
southern elktoe.

Determination of Southern Elktoe’s
Status

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species meets
the definition of an endangered species
or a threatened species. The Act defines
an “‘endangered species’ as a species in
danger of extinction throughout all or a
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significant portion of its range, and a
“threatened species” as a species likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range. The
Act requires that we determine whether
a species meets the definition of an
endangered species or a threatened
species because of any of the following
factors: (A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence.

Status Throughout All of Its Range

After evaluating threats to the species
and assessing the cumulative effect of
the threats under the Act’s section
4(a)(1) factors, we find that past and
ongoing habitat degradation and loss,
including impaired water quality,
decreased water quantity, and barriers
to host fish movement, have reduced
habitat suitability (Factor A) for the
southern elktoe to such a degree that
there is little resiliency of the species
throughout its range. Once known from
a variety of small stream to large river
habitats, which supported the ability to
adapt to changing riverine conditions
(representation), currently the southern
elktoe is restricted to larger rivers and
mainstem habitats within the ACF
Basin. This reduction in range
represents significantly reduced
representation and redundancy from
historical conditions. Stressors to the
southern elktoe’s habitat from
agricultural and urban land uses are
present in all the southern populations
except the Apalachicola River. The
Middle Chattahoochee, Upper Flint
River, and Lower Flint River
populations have little resiliency and
may be at risk of extirpation. Resilience
of the other three populations—
Ichawaynochaway Creek, Chipola River,
and Apalachicola River—is currently
categorized as poor (i.e., has an index
between 0.2—-0.39, see Table 1 above and
Table 4.4. in SSA report (Service 2022,

. 57).
P While we anticipate that the threats
will continue to act on the species in the
future, they are affecting the species
such that it is in danger of extinction
now, and, therefore, we find that a
threatened species status is not
appropriate. We find that the southern
elktoe’s vulnerability to ongoing
stressors is heightened to such a degree
that it is currently in danger of
extinction as a result of its reduced

range and critically low numbers. Thus,
after assessing the best available
information, we determine that southern
elktoe is in danger of extinction
throughout all of its range.

Status Throughout a Significant Portion
of Its Range

Under the Act and our implementing
regulations, a species may warrant
listing if it is in danger of extinction or
likely to become so in the foreseeable
future throughout all or a significant
portion of its range. We have
determined that the southern elktoe is
in danger of extinction throughout all of
its range and accordingly did not
undertake an analysis of any significant
portion of its range. Because the
southern elktoe warrants listing as
endangered throughout all of its range,
our determination does not conflict with
the decision in Center for Biological
Diversity v. Everson, 435 F. Supp. 3d 69
(D.D.C. 2020) (Everson), which vacated
the provision of the Final Policy on
Interpretation of the Phrase ““Significant
Portion of Its Range” in the Endangered
Species Act’s Definitions of
“Endangered Species” and “Threatened
Species” (79 FR 37578; July 1, 2014)
providing that if the Service determines
that a species is threatened throughout
all of its range, the Service will not
analyze whether the species is
endangered in a significant portion of its
range.

Determination of Status

Our review of the best available
scientific and commercial information
indicates that the southern elktoe meets
the Act’s definition of an endangered
species. Therefore, we propose to list
the southern elktoe as an endangered
species in accordance with sections 3(6)
and 4(a)(1) of the Act.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened species under the Act
include recognition as a listed species,
planning and implementation of
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing results in public
awareness, and conservation by Federal,
State, Tribal, and local agencies, private
organizations, and individuals. The Act
encourages cooperation with the States
and other countries and calls for
recovery actions to be carried out for
listed species. The protection required
by Federal agencies, including the
Service, and the prohibitions against
certain activities are discussed, in part,
below.

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Section 4(f) of the
Act calls for the Service to develop and
implement recovery plans for the
conservation of endangered and
threatened species. The goal of this
process is to restore listed species to a
point where they are secure, self-
sustaining, and functioning components
of their ecosystems.

The recovery planning process begins
with development of a recovery outline
made available to the public soon after
a final listing determination. The
recovery outline guides the immediate
implementation of urgent recovery
actions while a recovery plan is being
developed. Recovery teams (composed
of species experts, Federal and State
agencies, nongovernmental
organizations, and stakeholders) may be
established to develop and implement
recovery plans. The recovery planning
process involves the identification of
actions that are necessary to halt and
reverse the species’ decline by
addressing the threats to its survival and
recovery. The recovery plan identifies
recovery criteria for review of when a
species may be ready for reclassification
from endangered to threatened
(“downlisting”) or removal from
protected status (‘“‘delisting”’), and
methods for monitoring recovery
progress. Recovery plans also establish
a framework for agencies to coordinate
their recovery efforts and provide
estimates of the cost of implementing
recovery tasks. Revisions of the plan
may be done to address continuing or
new threats to the species, as new
substantive information becomes
available. The recovery outline, draft
recovery plan, final recovery plan, and
any revisions will be available on our
website as they are completed (https://
www.fws.gov/program/endangered-
species), or from our Florida Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Implementation of recovery actions
generally requires the participation of a
broad range of partners, including other
Federal agencies, States, Tribes,
nongovernmental organizations,
businesses, and private landowners.
Examples of recovery actions include
habitat restoration (e.g., restoration of
native vegetation), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands
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because their range may occur primarily
or solely on non-Federal lands. To
achieve recovery of these species
requires cooperative conservation efforts
on private, State, and Tribal lands.

If this species is listed, funding for
recovery actions will be available from
a variety of sources, including Federal
budgets, State programs, and cost-share
grants for non-Federal landowners, the
academic community, and
nongovernmental organizations. In
addition, pursuant to section 6 of the
Act, the States of Alabama, Georgia, and
Florida would be eligible for Federal
funds to implement management
actions that promote the protection or
recovery of the southern elktoe.
Information on our grant programs that
are available to aid species recovery can
be found at: https://www.fws.gov/
service/financial-assistance.

Although the southern elktoe is only
proposed for listing under the Act at
this time, please let us know if you are
interested in participating in recovery
efforts for this species. Additionally, we
invite you to submit any new
information on this species whenever it
becomes available and any information
you may have for recovery planning
purposes (see FOR FURTHER INFORMATION
CONTACT).

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as an endangered
or threatened species and with respect
to its critical habitat, if any is
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a
species proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2) of
the Act requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
the species or destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into consultation
with the Service.

Examples of actions that may be
subject to the section 7 processes are
land management or other landscape-
altering activities on Federal lands
administered by the Service, U.S. Forest
Service, and National Park Service, as
well as actions on State, Tribal, local, or
private lands that require a Federal
permit (such as a permit from the U.S.

Army Corps of Engineers under section
404 of the Clean Water Act (33 U.S.C.
1251 et seq.) or a permit from the
Service under section 10 of the Act) or
that involve some other Federal action
(such as funding from the Federal
Highway Administration, Federal
Aviation Administration, or the Federal
Emergency Management Agency).
Federal actions not affecting listed
species or critical habitat—and actions
on State, Tribal, local, or private lands
that are not federally funded,
authorized, or carried out by a Federal
agency—do not require section 7
consultation. Examples of Federal
agency actions that may require
consultation for the southern elktoe
could include: channel dredging and
maintenance, dam projects including
flood control, navigation, hydropower,
bridge projects, stream restoration, and
Clean Water Act permitting; flow
management and water storage
(systemwide), slough restoration project
on Apalachicola River, expansion of
limestone mine on Chipola River;
technical and financial assistance for
projects and the U.S. Forest Service
(aquatic habitat restoration, fire
management plans, fire suppression,
fuel reduction treatments, forest plans,
mining permits); renewable and
alternative energy projects; issuance of
section 10 permits for enhancement of
survival, habitat conservation plans, and
safe harbor agreements; National
Wildlife Refuge planning and refuge
activities; Partners for Fish and Wildlife
program projects benefiting these
species or other listed species, Wildlife
and Sportfish Restoration program
sportfish stocking; development of
water quality criteria and permitting;
and future river crossings/bridge
replacement and maintenance. Given
the difference in triggers for
conferencing and consultation, Federal
agencies should coordinate with the
local Service Field Office (see FOR
FURTHER INFORMATION CONTACT) with any
specific questions.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to endangered wildlife. The prohibitions
of section 9(a)(1) of the Act, codified at
50 CFR 17.21, make it illegal for any
person subject to the jurisdiction of the
United States to take (which includes
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect; or
to attempt any of these) endangered
wildlife within the United States or on
the high seas. In addition, it is unlawful
to import; export; deliver, receive, carry,
transport, or ship in interstate or foreign
commerce in the course of commercial

activity; or sell or offer for sale in
interstate or foreign commerce any
species listed as an endangered species.
It is also illegal to possess, sell, deliver,
carry, transport, or ship any such
wildlife that has been taken illegally.
Certain exceptions apply to employees
of the Service, the National Marine
Fisheries Service, other Federal land
management agencies, and State
conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered wildlife under
certain circumstances. Regulations
governing permits are codified at 50
CFR 17.22. With regard to endangered
wildlife, a permit may be issued for the
following purposes: for scientific
purposes, to enhance the propagation or
survival of the species, and for
incidental take in connection with
otherwise lawful activities. The statute
also contains certain exemptions from
the prohibitions, which are found in
sections 9 and 10 of the Act.

It is our policy, as published in the
Federal Register on July 1, 1994 (59 FR
34272), to identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of a proposed listing on
proposed and ongoing activities within
the range of the species proposed for
listing. At this time, we are unable to
identify specific activities that would
not be considered to result in a violation
of section 9 of the Act because the
southern elktoe occurs in several
riverine habitats across its range and it
is likely that site-specific conservation
measures may be needed for activities
that may directly or indirectly affect the
species.

Based on the best available
information, the following activities
may potentially result in a violation of
section 9 of the Act if they are not
authorized in accordance with
applicable law; this list is not
comprehensive:

(1) Introduction of nonnative species
that compete with or prey upon the
southern elktoe;

(2) Release of biological control agents
that affect any life stage of this species;

(3) Modification of the channel or
water flow of any stream in which the
southern elktoe is known to occur; and

(4) Discharge of chemicals or fill

material into any waters in which the
southern elktoe is known to occur.
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II. Critical Habitat
Background

Critical habitat is defined in section 3
of the Act as:

(1) The specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features

(a) Essential to the conservation of the
species, and

(b) Which may require special
management considerations or
protection; and

(2) Specific areas outside the
geographical area occupied by the
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species.

Our regulations at 50 CFR 424.02
define the geographical area occupied
by the species as an area that may
generally be delineated around species’
occurrences, as determined by the
Secretary (that is, range). Such areas
may include those areas used
throughout all or part of the species’ life
cycle, even if not used on a regular basis
(e.g., migratory corridors, seasonal
habitats, and habitats used periodically,
but not solely by vagrant individuals).

Conservation, as defined under
section 3 of the Act, means to use and
the use of all methods and procedures
that are necessary to bring an
endangered or threatened species to the
point at which the measures provided
pursuant to the Act are no longer
necessary. Such methods and
procedures include, but are not limited
to, all activities associated with
scientific resources management such as
research, census, law enforcement,
habitat acquisition and maintenance,
propagation, live trapping, and
transplantation, and, in the
extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, may
include regulated taking.

Critical habitat receives protection
under section 7 of the Act through the
requirement that Federal agencies
ensure, in consultation with the Service,
that any action they authorize, fund, or
carry out is not likely to result in the
destruction or adverse modification of
critical habitat. The designation of
critical habitat does not affect land
ownership or establish a refuge,
wilderness, reserve, preserve, or other
conservation area. Such designation also
does not allow the government or public
to access private lands. Such
designation does not require
implementation of restoration, recovery,

or enhancement measures by non-
Federal landowners. Where a landowner
requests Federal agency funding or
authorization for an action that may
affect a listed species or critical habitat,
the Federal agency would be required to
consult with the Service under section
7(a)(2) of the Act. However, even if the
Service were to conclude that the
proposed activity would likely result in
destruction or adverse modification of
the critical habitat, the Federal action
agency and the landowner are not
required to abandon the proposed
activity, or to restore or recover the
species; instead, they must implement
“reasonable and prudent alternatives”
to avoid destruction or adverse
modification of critical habitat.

Under the first prong of the Act’s
definition of critical habitat, areas
within the geographical area occupied
by the species at the time it was listed
are included in a critical habitat
designation if they contain physical or
biological features (1) which are
essential to the conservation of the
species and (2) which may require
special management considerations or
protection. For these areas, critical
habitat designations identify, to the
extent known using the best scientific
and commercial data available, those
physical or biological features that are
essential to the conservation of the
species (such as space, food, cover, and
protected habitat).

Under the second prong of the Act’s
definition of critical habitat, we can
designate critical habitat in areas
outside the geographical area occupied
by the species at the time it is listed,
upon a determination that such areas
are essential for the conservation of the
species.

Section 4 of the Act requires that we
designate critical habitat on the basis of
the best scientific data available.
Further, our Policy on Information
Standards Under the Endangered
Species Act (published in the Federal
Register on July 1, 1994 (59 FR 34271)),
the Information Quality Act (section 515
of the Treasury and General
Government Appropriations Act for
Fiscal Year 2001 (Pub. L. 106-554; H.R.
5658)), and our associated Information
Quality Guidelines provide criteria,
establish procedures, and provide
guidance to ensure that our decisions
are based on the best scientific data
available. They require our biologists, to
the extent consistent with the Act and
with the use of the best scientific data
available, to use primary and original
sources of information as the basis for
recommendations to designate critical
habitat.

When we are determining which areas
should be designated as critical habitat,
our primary source of information is
generally the information from the SSA
report and information developed
during the listing process for the
species. Additional information sources
may include any generalized
conservation strategy, criteria, or outline
that may have been developed for the
species; the recovery plan for the
species; articles in peer-reviewed
journals; conservation plans developed
by States and counties; scientific status
surveys and studies; biological
assessments; other unpublished
materials; or experts’ opinions or
personal knowledge.

Habitat is dynamic, and species may
move from one area to another over
time. We recognize that critical habitat
designated at a particular point in time
may not include all of the habitat areas
that we may later determine are
necessary for the recovery of the
species. For these reasons, a critical
habitat designation does not signal that
habitat outside the designated area is
unimportant or may not be needed for
recovery of the species. Areas that are
important to the conservation of the
species, both inside and outside the
critical habitat designation, will
continue to be subject to: (1)
Conservation actions implemented
under section 7(a)(1) of the Act; (2)
regulatory protections afforded by the
requirement in section 7(a)(2) of the Act
for Federal agencies to ensure their
actions are not likely to jeopardize the
continued existence of any endangered
or threatened species; and (3) the
prohibitions found in section 9 of the
Act. Federally funded or permitted
projects affecting listed species outside
their designated critical habitat areas
may still result in jeopardy findings in
some cases. These protections and
conservation tools will continue to
contribute to recovery of the species.
Similarly, critical habitat designations
made on the basis of the best available
information at the time of designation
will not control the direction and
substance of future recovery plans,
habitat conservation plans (HCPs), or
other species conservation planning
efforts if new information available at
the time of those planning efforts calls
for a different outcome.

Physical or Biological Features
Essential to the Conservation of the
Species

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
424.12(b), in determining which areas
we will designate as critical habitat from
within the geographical area occupied
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by the species at the time of listing, we
consider the physical or biological
features that are essential to the
conservation of the species and which
may require special management
considerations or protection. The
regulations at 50 CFR 424.02 define
“physical or biological features essential
to the conservation of the species” as
the features that occur in specific areas
and that are essential to support the life-
history needs of the species, including,
but not limited to, water characteristics,
soil type, geological features, sites, prey,
vegetation, symbiotic species, or other
features. A feature may be a single
habitat characteristic or a more complex
combination of habitat characteristics.
Features may include habitat
characteristics that support ephemeral
or dynamic habitat conditions. Features
may also be expressed in terms relating
to principles of conservation biology,
such as patch size, distribution
distances, and connectivity. For
example, physical features essential to
the conservation of the species might
include gravel of a particular size
required for spawning, alkaline soil for
seed germination, protective cover for
migration, or susceptibility to flooding
or fire that maintains necessary early-
successional habitat characteristics.
Biological features might include prey
species, forage grasses, specific kinds or
ages of trees for roosting or nesting,
symbiotic fungi, or absence of a

particular level of nonnative species
consistent with conservation needs of
the listed species. The features may also
be combinations of habitat
characteristics and may encompass the
relationship between characteristics or
the necessary amount of a characteristic
essential to support the life history of
the species.

In considering whether features are
essential to the conservation of the
species, we may consider an appropriate
quality, quantity, and spatial and
temporal arrangement of habitat
characteristics in the context of the life-
history needs, condition, and status of
the species. These characteristics
include, but are not limited to, space for
individual and population growth and
for normal behavior; food, water, air,
light, minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
or rearing (or development) of offspring;
and habitats that are protected from
disturbance.

Summary of Essential Physical or
Biological Features

As described above under Summary
of Biological Status and Threats, the
southern elktoe is a freshwater mussel
that occurs in river and streams.
Occasional or regular interaction among
individuals in different reaches not
interrupted by a barrier likely occurs,
but in general, interaction is strongly

influenced by habitat fragmentation and
distance between occupied river or
stream reaches. Once released from their
fish host, freshwater mussels are
benthic, generally sedentary aquatic
organisms and closely associated with
appropriate habitat patches within a
river or stream.

We derive the specific physical or
biological features essential to the
conservation of the southern elktoe from
studies of these species’ (or appropriate
surrogate species’) habitat, ecology, and
life history. The primary habitat
elements that influence resiliency of the
southern elktoe include water quality,
water quantity, substrate, habitat
connectivity, and the presence of host
fish species to ensure recruitment.
Adequate flows ensure delivery of
oxygen, enable reproduction, deliver
food to filter-feeding mussels, and
reduce contaminants and fine sediments
from interstitial spaces. Stream velocity
is not static over time, and variations
may be attributed to seasonal changes
(with higher flows in winter/spring and
lower flows in summer/fall), extreme
weather events (e.g., drought or floods),
or anthropogenic influence (e.g., flow
regulation via impoundments).These
features are also described above as
resource needs under Summary of
Biological Status and Threats, and a full
description is available in the SSA
report; the individuals’ needs are
summarized below in Table 2.

TABLE 2—SOUTHERN ELKTOE’S RESOURCE NEEDS

Life stage

Resources needed to complete life stage

Fertilized €ggS ...cocoviriieei e

(brooding Oct—Feb).

GloChidia ..ocveeeeeiee e

Winter.

JUVENIIES ..o

Excystment from host fish to ~25 mm.

AGUIES e s

Greater than ~25 mm.

...................................... o Flowing water.

e Moderate water temperature (in general <32°C).

e Adequate dissolved oxygen (in general >5.0 mg/L).

e Good water quality with low concentrations of toxicants (chlorine, un-
ionized ammonia, heavy metals, salts, pesticides).

e Normal suspended solid levels.

o Appropriate spawning temperatures.

e Mature males upstream from mature females.

o Suitable flows for fertilization to occur.

* Presence of catostomid host fish.

o Suitable flows to permit host-glochidia interactions.

e Areas with low shear stress during high flows.

* Appropriate substrates (stable sand/gravel free from excessive silt).

Suitable interstitial water quality, including moderate temperature and
adequate dissolved oxygen, and absence of toxicants.

Adequate food availability (bacteria, algae, diatoms, detritus) in sedi-
ment.

Suitable temperatures to maximize growth (predation risk declines as
size increases).

Limited predators to juveniles (e.g., flatworms).

Areas with low shear stress during high flows.

Appropriate substrates (stable sand/gravel free from excessive silt).
Adequate food availability (bacteria, algae, diatoms, detritus) in water
column.

1These resource needs are common among North American freshwater mussels; however, due to lack of species-specific research, param-

eters specific to the southern elktoe are unavailable.
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Additional information can be found
in chapter 2 of the SSA report (Service
2022, pp. 11-15), which is available on
https://www.regulations.gov under
Docket No. FWS-R4-ES-2022—-0179.
We have determined that the following
physical or biological features are
essential to the conservation of southern
elktoe:

(1) Adequate flows, or a hydrologic
flow regime (magnitude, timing,
frequency, duration, rate of change, and
overall seasonality of discharge over
time), necessary to maintain benthic
habitats where the species is found and
to maintain stream connectivity,
specifically providing for the exchange
of nutrients and sediment for
maintenance of the mussel and fish
host’s habitat and food availability,
maintenance of spawning habitat for
native fishes that could serve as host
fish, and the ability for newly
transformed juveniles to settle and
become established in their habitats.

(2) Suitable substrates and connected
instream habitats, characterized by
geomorphically stable stream channels
and banks (i.e., channels that maintain
lateral dimensions, longitudinal
profiles, and sinuosity patterns over
time without an aggrading or degrading
bed elevation) with habitats that support
the southern elktoe (e.g., slightly
depositional habitats consisting of
mixtures of silty mud, sand, and gravel).

(3) Water and sediment quality
necessary to sustain natural
physiological processes for normal
behavior, growth, and viability of all life
stages. Water and sediment quality
needs include appropriate thermal and
dissolved oxygen regimes (temperature
generally not above 90 degrees
Fahrenheit (°F) (32 degrees Celsius (°C))
and dissolved oxygen generally greater
than 5.0 mg/L) that are also low in
ammonia (generally not above 1.5 mg N/
L), heavy metals, pharmaceutical
concentrations, salinity (generally not
above 4 parts per million), total
suspended solids, and other pollutants.

(4) The presence and abundance of
fish hosts necessary for recruitment of
the southern elktoe, specifically species
of the sucker family, Catostomidae,
including the genera Moxostoma
(Apalachicola redhorse, greater
jumprock, and blacktail redhorse) and
Erimyzon (creek chubsucker and lake
chubsucker).

Special Management Considerations or
Protection

When designating critical habitat, we
assess whether the specific areas within
the geographical area occupied by the
species at the time of listing contain
features which are essential to the

conservation of the species and which
may require special management
considerations or protection.

The features essential to the
conservation of the southern elktoe may
require special management
considerations or protections to reduce
the following threats:

(1) Alteration of the natural flow
regime (modifying the natural
hydrograph or seasonal flows),
including (but not limited to) water
withdrawals that result in flow
reduction and available water quantity,
or channelization that changes the
natural stream flow pattern;

(2) Changes of the landscape,
including (but not limited to) land
conversion for urban and agricultural
use, infrastructure (pipelines, roads,
bridges, utilities), and water uses
(ground water withdrawal, water supply
reservoirs, wastewater treatment, etc.);

(3) Significant degradation of water
quality and nutrient pollution from a
variety of sources, such as stormwater
runoff or wastewater from municipal
facilities;

(4) Impacts from invasive species;

(5) Incompatible land use activities
that remove large areas of forested
wetlands or riparian areas or watershed/
floodplain disturbances that release
sediments, pollutants, or nutrients into
the water;

(6) Installation or maintenance of
dams, culverts, or pipes that create a
barrier to movement for the southern
elktoe, or its host fishes; and

(7) Changes and shifts in seasonal
precipitation patterns as a result of
climate change.

Management activities that could
ameliorate these threats include, but are
not limited to: use of best management
practices designed to reduce
sedimentation, erosion, and bank
destruction; protection of riparian
corridors and native woody vegetation;
moderation of surface and ground water
withdrawals to maintain natural flow
regimes; improved stormwater
management; and avoidance or
minimization of other watershed and
floodplain disturbances that release
sediments, pollutants, or nutrients into
the water.

Criteria Used To Identify Critical
Habitat

As required by section 4(b)(2) of the
Act, we use the best scientific data
available to designate critical habitat. In
accordance with the Act and our
implementing regulations at 50 CFR
424.12(b), we review available
information pertaining to the habitat
requirements of the species and identify
specific areas within the geographical

area occupied by the species at the time
of listing and any specific areas outside
the geographical area occupied by the
species to be considered for designation
as critical habitat. We are proposing to
designate critical habitat in areas within
the geographical area occupied by the
species at the time of listing. The
proposed critical habitat designation
includes the occupied rivers and
streams within the current range that we
determined contain the physical and
biological features that are essential to
the conservation of these species. These
rivers and streams contain known
populations and have retained the
physical or biological features that
could allow for the maintenance and
expansion of existing populations.

We also are proposing to designate
specific areas outside the geographical
area occupied by the species because we
have determined that a designation
limited to occupied areas would be
inadequate to ensure the conservation of
the species. There are current records of
southern elktoe in the Upper Flint River
Complex and the Middle Chattahoochee
system; however, the currently occupied
reaches are significantly reduced
compared to historical distribution.
Designating only occupied areas in
these two systems (which equates to one
small stream reach in each system and
thus provides little redundancy for the
species) is not sufficient for the
conservation of the species; therefore,
unoccupied reaches that had historical
observations of the species are included
in the designation. The addition of these
unoccupied reaches will provide areas
that support the southern elktoe’s life
processes; thus, these unoccupied
reaches are considered habitat that
contains all of the physical and
biological features that are essential to
the conservation of the southern elktoe.
Further, these unoccupied areas are
reasonably certain to contribute to the
conservation of the species, as they
currently support other freshwater
mussel species and provide habitat for
fish hosts that are essential for the
conservation of the southern elktoe.

Sources of data for this proposed
critical habitat include information from
State agencies and survey reports
throughout the species’ range (Service
2022, entire). We have also reviewed
available information that pertains to
the habitat requirements of the species.
Sources of information on habitat
requirements include information for
the six co-occurring listed mussels and
other closely related species, published
peer-reviewed articles, agency reports,
and data collected during monitoring
efforts.
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In summary, for all areas within the
geographic area occupied or unoccupied
by the species at the time of listing that
we are proposing as critical habitat, we
delineated critical habitat unit
boundaries using the following criteria:
the upstream boundary of a unit is the
first perennial tributary confluence or
first permanent barrier to fish passage
(such as a dam) upstream of the
upstream-most occurrence record (either
current or historical). The downstream
boundary of a unit is the mouth of the
stream, the upstream extent of tidal
influence, or the upstream extent of an
impoundment, whichever comes first,
downstream of the farthest downstream
occurrence record. The lateral extent of
each unit includes the bankfull width of
the stream. We consider portions of the
following rivers and streams to be
appropriate for critical habitat
designation: Apalachicola River,
Chipola River, Lower Flint River
Complex, Upper Flint River Complex,
and Middle Chattahoochee (see
Proposed Critical Habitat Designation,
below).

When determining proposed critical
habitat boundaries, we made every
effort to avoid including developed
areas such as lands covered by
buildings, pavement, and other
structures because such lands lack
physical or biological features necessary
for the southern elktoe. The scale of the

maps we prepared under the parameters
for publication within the Code of
Federal Regulations may not reflect the
exclusion of such developed lands. Any
such lands inadvertently left inside
critical habitat boundaries shown on the
maps of this proposed rule have been
excluded by text in the proposed rule
and are not proposed for designation as
critical habitat. Therefore, if the critical
habitat is finalized as proposed, a
Federal action involving these lands
would not trigger section 7 consultation
with respect to critical habitat and the
requirement of no adverse modification
unless the specific action would affect
the physical or biological features in the
adjacent critical habitat.

We propose to designate as critical
habitat lands that we have determined
are occupied at the time of listing (i.e.,
currently occupied) and that contain
one or more of the physical or biological
features that are essential to support
life-history processes of the species. We
have determined that occupied areas are
inadequate to ensure the conservation of
the species. Therefore, we have also
identified, and propose for designation
as critical habitat, unoccupied areas that
are essential for the conservation of the
species. Five units are proposed for
designation based on one or more of the
physical or biological features being
present to support the southern elktoe’s
life-history processes.

The proposed critical habitat
designation is defined by the map or
maps, as modified by any accompanying
regulatory text, presented at the end of
this document under Proposed
Regulation Promulgation. We include
more detailed information on the
boundaries of the critical habitat
designation in the preamble of this
document. We will make the
coordinates or plot points or both on
which each map is based available to
the public on https://
www.regulations.gov at Docket No.
FWS-R4-ES-2022-0179.

Proposed Critical Habitat Designation

We are proposing to designate
approximately 578 river mi (929 river
km) in five units as critical habitat for
the southern elktoe. The critical habitat
areas we describe below constitute our
current best assessment of areas that
meet the definition of critical habitat for
the species. Critical habitat includes
only stream channels up to bankfull
height, where the stream base flow is
contained within the channel. The five
units we propose as critical habitat are:
(1) Apalachicola River, (2) Chipola
River, (3) Lower Flint River Complex,
(4) Upper Flint River Complex, and (5)
Middle Chattahoochee. Table 3 shows
the proposed critical habitat units and
the approximate area of each unit.

TABLE 3—PROPOSED CRITICAL HABITAT UNITS FOR SOUTHERN ELKTOE
[Area estimates reflect all land within critical habitat unit boundaries]

Length of unit in
Critical habitat unit Land ownership by type river kilometers Occupied?
(miles)

1. Apalachicola River ...........ccccociiiiniienee. Public and Private ..........cccccciviiiiinnnnee. 142.8 (88.7) eeceereeeeerreereseeeesee e Yes.
2. Chipola RiVer ......ccccccovvniiiiiicniicieeen Public and Private ... 131.3 (81.6) ceeveieirieeieeeeee e Yes.
3. Lower Flint River Complex .........c.cccceeu. Public and Private ... 165.9 (103.1) i Yes.
4. Upper Flint River CompleX .......ccccceviees | evveeriinsieeceeenec e Total: 396.6 (246.4) .....oocveeveeeieciiieieeene
4a: Patsiliga Creek .......cccccovvceeneneeniennnn Private .......ccccoeeiis 36.2 (22.5) .eovrieeereeeeee e Yes.
4b: Upper Flint Tributaries ...........cccccceeeee. Public and Private ... 360.4 (223.9) .veiiiiiiie e No.
5. Middle ChattahooChee ........ccccceviivciens | eoeeriiieeseseeeseeeee Total 92.9 (57.7) wooveeeeieeeeeeeee e
5a: Uchee Creek .....cccoovvviiiniiiiiiicnieenen, Private ..... 36.7 (22.8) eeieieeeeeeeee e Yes.
5b: Little Uchee Creek ........ccceveveenirnennne. Private .......cccceeees 20.3 (12.6) .eevrieeereceeesee e No.
5c: Mulberry Creek ......cccocevvveiiiiiiiiieennen, Public and Private ... 35.9 (22.3) i No.

TOAL s | e e 929.5 (B77.6) weveeereeeeinieere e

Note: Area sizes may not sum due to rounding.

We present brief descriptions of all
units, and reasons why they meet the
definition of critical habitat for southern
elktoe, below.

Unit 1: Apalachicola River

Unit 1 consists of 142.8 river km (88.7
mi) of the Apalachicola River in
Calhoun, Franklin, Gadsden, Gulf,
Jackson, and Liberty Counties, Florida;
this unit is currently occupied and
contains all the physical and biological

features essential to the conservation of
the species. The main stem of the
Apalachicola River in Unit 1 extends
from near Prospect Bluff Historic Sites
in Apalachicola National Forest at river
mile 20 (U.S. Army Corps of Engineers
Navigable Waterway Mile Markers) in
Franklin County, Florida, upstream to
the Jim Woodruff Lock and Dam in
Gadsden and Jackson Counties, Florida
(the river is the county boundary),

including stream habitat up to bankfull
height.

Riparian lands that border the unit
include approximately 36.5 river km
(22.7 mi) in public conservation and
41.9 river km (26 mi) in combined
public conservation and private
ownership. The Nature Conservancy’s
Apalachicola Bluffs and Ravines
Preserve (included in private
ownership) protects rare steephead and
other habitats along the Apalachicola
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River. General land use on adjacent
riparian lands and the surrounding HUC
8-level management unit includes
forested or rural lands with more
limited threats than other units. Special
management considerations that may be
required to maintain the physical and
biological features include, but are not
limited to: use of best management
practices designed to reduce
sedimentation, erosion, and bank
destruction and protection of riparian
corridors and native woody vegetation.

Unit 2: Chipola River

Unit 2 consists of 131.3 river km (81.6
mi) of the Chipola River (including the
reach known as Dead Lake) in Calhoun,
Gulf, and Jackson Counties, Florida; this
unit is currently occupied and contains
all the physical and biological features
essential to the conservation of the
species. The main stem of the Chipola
River in Unit 2 extends from its
confluence with the Apalachicola River
in Gulf County, Florida, upstream 131.3
km (81.6 mi) to approximately where
the river flows underground in Florida
Caverns State Park in Jackson County,
Florida, including stream habitat up to
bankfull height.

Riparian lands that border the unit
include approximately 16.6 river km
(10.3 mi) in public conservation and
19.3 river km (12 mi) in combined
public conservation and private
ownership. Water quality and quantity
stressors from expansion of agricultural
land use is a possible future threat in
this unit. Special management
considerations that may be required to
maintain the physical and biological
features include, but are not limited to:
use of best management practices
designed to reduce sedimentation,
erosion, and bank destruction;
protection of riparian corridors and
native woody vegetation; moderation of
surface and ground water withdrawals
to maintain natural flow regimes; and
avoidance or minimization of other
watershed and floodplain disturbances
that release sediments, pollutants, or
nutrients into the water.

Unit 3: Lower Flint River Complex

Unit 3 consists of 165.9 river km
(103.1 mi) of the mainstem of the Flint
River between Lake Seminole
(impounded by the Jim Woodruff Lock
and Dam) and the Flint River Dam
(which impounds Lake Worth), and the
mainstems of two tributaries in Baker,
Decatur, Dougherty, and Mitchell
Counties, Georgia; this unit is currently
occupied and contains all the physical
and biological features essential to the
conservation of the species. The
mainstem of the Flint River in Unit 3

extends from 1.3 river km (0.82 mi)
downstream of U.S. Highway 84 in
Decatur County, Georgia (the
approximate upstream extent of Lake
Seminole), upstream 122.7 river km
(76.3 mi) to the Flint River Dam in
Dougherty County, Georgia. Unit 3
includes 26.1 river km (16.2 mi) of the
mainstem of Ichawaynochaway Creek
from its confluence with the Flint River
upstream to its confluence with
Chickasawhatchee Creek, and 15.7 river
km (9.7 mi) of the mainstem of
Chickasawhatchee Creek from its
confluence with Ichawaynochaway
Creek upstream to its confluence with
Spring Creek in Baker County, Georgia,
including stream habitat up to bankfull
height.

Riparian lands that border the unit
include approximately 17.3 river km
(10.8 mi) in public conservation and
28.5 river km (17.7 mi) in combined
public conservation and private
ownership. Water quality and quantity
stressors from expansion of agricultural
land use is a future threat in this unit.
Special management considerations that
may be required to maintain the
physical and biological features include,
but are not limited to: use of best
management practices designed to
reduce sedimentation, erosion, and bank
destruction; protection of riparian
corridors and native woody vegetation;
moderation of surface and ground water
withdrawals to maintain natural flow
regimes; and avoidance or minimization
of other watershed and floodplain
disturbances that release sediments,
pollutants, or nutrients into the water.

Unit 4: Upper Flint River Complex

Unit 4 is comprised of two subunits;
both subunits include stream habitat up
to bankfull height.

Subunit 4a includes 36.2 river km
(22.5 mi) of Patsiliga Creek in Taylor
County, Georgia. This subunit is
currently occupied by the species and
contains all the physical and biological
features essential to the conservation of
the species.

Subunit 4b includes 360.4 river km
(223.9 mi) of the mainstem Flint River
and four of its tributaries upstream of
Lake Blackshear in Coweta, Crawford,
Dooly, Fayette, Macon, Meriwether,
Peach, Pike, Spalding, Sumter, Talbot,
Taylor, and Upson Counties, Georgia.
This subunit is considered currently
unoccupied by the species and contains
all the physical and biological features
essential to the conservation of the
species. These unoccupied areas are
essential to restore historical
redundancy for the species in the Upper
Flint system and provide connectivity to
subunit 4a, thus enabling the southern

elktoe to sustain this population over
time. We are reasonably certain that the
unit will contribute to the conservation
of the species because it currently
sustains other freshwater mussels and
the fish hosts that are essential to
southern elktoe viability. These
unoccupied reaches are considered
habitat that contains all of the physical
and biological features that are essential
to the conservation of the southern
elktoe.

Riparian lands that border Unit 4
include approximately 12.7 river km
(7.9 mi) in public conservation and 64.7
river km (40.2) in combined public
conservation and private ownership.
Water quality and quantity stressors
from urban land use is a primary threat
in this unit. Special management
considerations that may be required to
maintain the physical and biological
features include, but are not limited to:
use of best management practices
designed to reduce sedimentation,
erosion, and bank destruction;
protection of riparian corridors and
native woody vegetation; moderation of
surface and ground water withdrawals
to maintain natural flow regimes;
improved stormwater management; and
avoidance or minimization of other
watershed and floodplain disturbances
that release sediments, pollutants, or
nutrients into the water.

Unit 5: Middle Chattahoochee

Unit 5 is comprised of three subunits:

Subunit 5a includes 36.7 river km
(22.8 mi) of the mainstem of Uchee
Creek from its confluence with the
Chattahoochee River upstream to the
confluence with Island Creek in Russell
County, Alabama. This subunit is
currently occupied by the species and
contains all of the physical and
biological features essential to the
conservation of the species. Because
Fort Benning, which is located within
this unit, has an integrated natural
resources management plan (INRMP)
that provides for conservation of the
southern elktoe, we have not included
4 miles of Uchee Creek in this proposed
designation (see Application of Section
4(a)(3) of the Act, below).

Subunit 5b includes 20.3 river km
(12.6 mi) of Little Uchee Creek in
Russell County, Alabama. This subunit
is considered unoccupied, although it is
contiguous with the occupied habitat in
Uchee Creek and contains all the
physical and biological features
essential to the conservation of the
species.

Subunit 5c includes 35.9 river km
(22.3 mi) of Mulberry Creek in Harris
County, Georgia. This subunit is
considered currently unoccupied and
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contains all the physical and biological
features essential to the conservation of
the species.

Subunits 5b and 5c, the two
unoccupied subunits in Unit 5, are
essential to restore historical
redundancy for the species in the
Middle Chattahoochee system, thus
enabling the southern elktoe to sustain
itself in this system over time. We are
reasonably certain that the unit will
contribute to the conservation of the
species because it currently sustains
other freshwater mussels and the fish
hosts that are essential to southern
elktoe viability. These unoccupied
reaches are considered habitat that
contains all of the physical and
biological features that are essential to
the conservation of the southern elktoe.
Riparian lands that border the unit
include approximately 0.5 river km (0.3
mi) in combined public conservation
and private ownership; the remainder is
private. Water quality and quantity
stressors from expansion of agricultural
land use is a future threat in this unit.
Special management considerations that
may be required to maintain the
physical and biological features include,
but are not limited to: use of best
management practices designed to
reduce sedimentation, erosion, and bank
destruction; protection of riparian
corridors and native woody vegetation;
moderation of surface and ground water
withdrawals to maintain natural flow
regimes; improved stormwater
management; and avoidance or
minimization of other watershed and
floodplain disturbances that release
sediments, pollutants, or nutrients into
the water.

Effects of Critical Habitat Designation

Section 7 Consultation

Section 7(a)(2) of the Act requires
Federal agencies, including the Service,
to ensure that any action they fund,
authorize, or carry out is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of designated
critical habitat of such species. In
addition, section 7(a)(4) of the Act
requires Federal agencies to confer with
the Service on any agency action which
is likely to jeopardize the continued
existence of any species proposed to be
listed under the Act or result in the
destruction or adverse modification of
proposed critical habitat.

We published a final rule revising the
definition of destruction or adverse
modification on August 27, 2019 (84 FR
44976). Destruction or adverse
modification means a direct or indirect

alteration that appreciably diminishes
the value of critical habitat as a whole
for the conservation of a listed species.

If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency (action
agency) must enter into consultation
with us. Examples of actions that are
subject to the section 7 consultation
process are actions on State, Tribal,
local, or private lands that require a
Federal permit (such as a permit from
the U.S. Army Corps of Engineers under
section 404 of the Clean Water Act or a
permit from the Service under section
10 of the Act) or that involve some other
Federal action (such as funding from the
Federal Highway Administration,
Federal Aviation Administration, or the
Federal Emergency Management
Agency). Federal actions not affecting
listed species or critical habitat—and
actions on State, Tribal, local, or private
lands that are not federally funded,
authorized, or carried out by a Federal
agency—do not require section 7
consultation.

Compliance with the requirements of
section 7(a)(2) is documented through
our issuance of:

(1) A concurrence letter for Federal
actions that may affect, but are not
likely to adversely affect, listed species
or critical habitat; or

(2) A biological opinion for Federal
actions that may affect, and are likely to
adversely affect, listed species or critical
habitat.

When we issue a biological opinion
concluding that a project is likely to
jeopardize the continued existence of a
listed species and/or destroy or
adversely modify critical habitat, we
provide reasonable and prudent
alternatives to the project, if any are
identifiable, that would avoid the
likelihood of jeopardy and/or
destruction or adverse modification of
critical habitat. We define “reasonable
and prudent alternatives” (at 50 CFR
402.02) as alternative actions identified
during consultation that:

(1) Can be implemented in a manner
consistent with the intended purpose of
the action,

(2) Can be implemented consistent
with the scope of the Federal agency’s
legal authority and jurisdiction,

(3) Are economically and
technologically feasible, and

(4) Would, in the Service Director’s
opinion, avoid the likelihood of
jeopardizing the continued existence of
the listed species and/or avoid the
likelihood of destroying or adversely
modifying critical habitat.

Reasonable and prudent alternatives
can vary from slight project
modifications to extensive redesign or

relocation of the project. Costs
associated with implementing a
reasonable and prudent alternative are
similarly variable.

Regulations at 50 CFR 402.16 set forth
requirements for Federal agencies to
reinitiate consultation on previously
reviewed actions. These requirements
apply when the Federal agency has
retained discretionary involvement or
control over the action (or the agency’s
discretionary involvement or control is
authorized by law) and, subsequent to
the previous consultation: (a) if the
amount or extent of taking specified in
the incidental take statement is
exceeded; (b) if new information reveals
effects of the action that may affect
listed species or critical habitat in a
manner or to an extent not previously
considered; (c) if the identified action is
subsequently modified in a manner that
causes an effect to the listed species or
critical habitat that was not considered
in the biological opinion or written
concurrence; or (d) if a new species is
listed or critical habitat designated that
may be affected by the identified action.

In such situations, Federal agencies
sometimes may need to request
reinitiation of consultation with us, but
Congress also enacted some exceptions
in 2018 to the requirement to reinitiate
consultation on certain land
management plans on the basis of a new
species listing or new designation of
critical habitat that may be affected by
the subject Federal action. See 2018
Consolidated Appropriations Act,
Public Law 115-141, Div, O, 132 Stat.
1059 (2018).

Application of the “Destruction or
Adverse Modification” Standard

The key factor related to the
destruction or adverse modification
determination is whether
implementation of the proposed Federal
action directly or indirectly alters the
designated critical habitat in a way that
appreciably diminishes the value of the
critical habitat as a whole for the
conservation of the listed species. As
discussed above, the role of critical
habitat is to support physical or
biological features essential to the
conservation of a listed species and
provide for the conservation of the
species.

Section 4(b)(8) of the Act requires us
to briefly evaluate and describe, in any
proposed or final regulation that
designates critical habitat, activities
involving a Federal action that may
violate section 7(a)(2) of the Act by
destroying or adversely modifying such
habitat, or that may be affected by such
designation.
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Activities that the Services may,
during a consultation under section
7(a)(2) of the Act, consider likely to
destroy or adversely modify critical
habitat include, but are not limited to:

(1) Actions that would degrade or
alter water quality. Such activities could
include, but are not limited to, polluted
wastewater discharge or spills from
industrial, municipal, and mining
facilities; or polluted stormwater runoff
or infiltration from agricultural lands
and urban areas. These activities could
eliminate or reduce the habitat
necessary for the growth and
reproduction of the southern elktoe and
its fish hosts.

(2) Actions that would alter flow
regimes. Such activities could include,
but are not limited to, groundwater
pumping and surface water withdrawal
or diversion, dam construction and
operation, and land clearing. These
activities could eliminate or reduce the
habitat necessary for the growth and
reproduction of the southern elktoe and
its fish hosts.

(3) Actions that would destroy or alter
southern elktoe habitats. Such activities
could include, but are not limited to,
installation or maintenance of in-stream
structures (such as dams, culverts,
bridges, boat ramps, retaining walls, and
pipelines), dredging, impounding,
channelization, or modification of
stream channels or banks, and discharge
of fill material. These activities could
eliminate or reduce the habitat
necessary for the growth and
reproduction of the southern elktoe and
its fish hosts.

(4) Actions that would cause silt and
sediment to wash into stream channels.
Such activities could include, but are
not limited to, road and bridge
construction, agricultural and mining
activities, and commercial and
residential development. These
activities could eliminate or reduce the
habitat necessary for the growth and
reproduction of the southern elktoe and
its fish hosts.

Exemptions
Application of Section 4(a)(3) of the Act

The Sikes Act Improvement Act of
1997 (Sikes Act) (16 U.S.C. 670a)
required each military installation that
includes land and water suitable for the
conservation and management of
natural resources to complete an
integrated natural resources
management plan (INRMP) by
November 17, 2001. An INRMP
integrates implementation of the
military mission of the installation with
stewardship of the natural resources

found on the base. Each INRMP
includes:

(1) An assessment of the ecological
needs on the installation, including the
need to provide for the conservation of
listed species;

(2) A statement of goals and priorities;

(3) A detailed description of
management actions to be implemented
to provide for these ecological needs;
and

(4) A monitoring and adaptive
management plan.

Among other things, each INRMP
must, to the extent appropriate and
applicable, provide for fish and wildlife
management; fish and wildlife habitat
enhancement or modification; wetland
protection, enhancement, and
restoration where necessary to support
fish and wildlife; and enforcement of
applicable natural resource laws.

The National Defense Authorization
Act for Fiscal Year 2004 (Pub. L. 108—
136) amended the Act to limit areas
eligible for designation as critical
habitat. Specifically, section 4(a)(3)(B)(i)
of the Act (16 U.S.C. 1533(a)(3)(B)(i))
provides that the Secretary shall not
designate as critical habitat any lands or
other geographical areas owned or
controlled by the Department of
Defense, or designated for its use, that
are subject to an INRMP prepared under
section 101 of the Sikes Act (16 U.S.C.
670a), if the Secretary determines in
writing that such plan provides a benefit
to the species for which critical habitat
is proposed for designation.

We consult with the military on the
development and implementation of
INRMPs for installations with listed
species. We analyzed INRMPs
developed by military installations
located within the range of the proposed
critical habitat designation for the
southern elktoe to determine if they
meet the criteria for exemption from
critical habitat under section 4(a)(3) of
the Act. The following areas are
Department of Defense (DoD) lands with
completed, Service-approved INRMPs
within the proposed critical habitat
designation.

Approved INRMPs

U.S. Army Fort Benning, Georgia; 4
Stream Miles (6.4 km)

We have identified one area within
the proposed critical habitat designation
that consists of DoD lands with a
completed, Service-approved INRMP.
The Army Maneuver Center of
Excellence Fort Benning (Fort Benning)
is located in Georgia and Alabama on
182,000 acres in three counties:
Muscogee and Chattahoochee Counties,
Georgia, and Russell County, Alabama.

Fort Benning is federally owned land
that is managed by the U.S. Army and
is subject to all Federal laws and
regulations. The Fort Benning INRMP
covers fiscal years 2021-2026, and it
serves as the principal management
plan governing all natural resource
activities on the installation. Among the
goals and objectives listed in the INRMP
is habitat management for rare,
threatened, and endangered species, and
the southern elktoe is included in this
plan. Management actions that benefit
the southern elktoe include
maintenance or improvement of habitat
quality in a portion of Uchee Creek by
mitigating (avoiding) adverse impacts of
any action within the watershed that
could have effects on the quality of
habitat in Uchee Creek.

Four stream miles (6.4 km) of Unit 5
(Middle Chattahoochee) are located
within the area covered by this INRMP.
Based on the above considerations, and
in accordance with section 4(a)(3)(B)(i)
of the Act, we have determined that the
identified lands and streams are subject
to the Fort Benning INRMP and that
conservation efforts identified in the
INRMP will provide a benefit to
southern elktoe. Therefore, the streams
within this installation are exempt from
critical habitat designation under
section 4(a)(3) of the Act. We are not
including approximately 4 stream miles
(6.4 km) of habitat in this proposed
critical habitat designation because of
this exemption.

Consideration of Impacts Under Section
4(b)(2) of the Act

Section 4(b)(2) of the Act states that
the Secretary shall designate and make
revisions to critical habitat on the basis
of the best available scientific data after
taking into consideration the economic
impact, national security impact, and
any other relevant impact of specifying
any particular area as critical habitat.
The Secretary may exclude an area from
critical habitat based on economic
impacts, impacts on national security,
or any other relevant impacts. Exclusion
decisions are governed by the
regulations at 50 CFR 424.19 and the
Policy Regarding Implementation of
Section 4(b)(2) of the Endangered
Species Act (hereafter, the “2016
Policy”; 81 FR 7226, February 11, 2016),
both of which were developed jointly
with the National Marine Fisheries
Service (NMFS). We also refer to a 2008
Department of the Interior Solicitor’s
opinion entitled “The Secretary’s
Authority to Exclude Areas from a
Critical Habitat Designation under
Section 4(b)(2) of the Endangered
Species Act” (M—37016).
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In considering whether to exclude a
particular area from the designation, we
identify the benefits of including the
area in the designation, identify the
benefits of excluding the area from the
designation, and evaluate whether the
benefits of exclusion outweigh the
benefits of inclusion. If the analysis
indicates that the benefits of exclusion
outweigh the benefits of inclusion, the
Secretary may exercise discretion to
exclude the area only if such exclusion
would not result in the extinction of the
species. In making the determination to
exclude a particular area, the statute on
its face, as well as the legislative history,
are clear that the Secretary has broad
discretion regarding which factor(s) to
use and how much weight to give to any
factor. In our final rules, we explain any
decision to exclude areas, as well as
decisions not to exclude, to demonstrate
that the decision is reasonable. We
describe below the process that we use
for taking into consideration each
category of impacts and any initial
analyses of the relevant impacts.

Consideration of Economic Impacts

Section 4(b)(2) of the Act and its
implementing regulations require that
we consider the economic impact that
may result from a designation of critical
habitat. To assess the probable
economic impacts of a designation, we
must first evaluate specific land uses or
activities and projects that may occur in
the area of the critical habitat. We then
must evaluate the impacts that a specific
critical habitat designation may have on
restricting or modifying specific land
uses or activities for the benefit of the
species and its habitat within the areas
proposed. We then identify which
conservation efforts may be the result of
the species being listed under the Act
versus those attributed solely to the
designation of critical habitat for this
particular species. The probable
economic impact of a proposed critical
habitat designation is analyzed by
comparing scenarios both “with critical
habitat” and “without critical habitat.”

The “without critical habitat”
scenario represents the baseline for the
analysis, which includes the existing
regulatory and socio-economic burden
imposed on landowners, managers, or
other resource users potentially affected
by the designation of critical habitat
(e.g., under the Federal listing as well as
other Federal, State, and local
regulations). Therefore, the baseline
represents the costs of all efforts
attributable to the listing of the species
under the Act (i.e., conservation of the
species and its habitat incurred
regardless of whether critical habitat is
designated). The “with critical habitat”

scenario describes the incremental
impacts associated specifically with the
designation of critical habitat for the
species. The incremental conservation
efforts and associated impacts would
not be expected without the designation
of critical habitat for the species. In
other words, the incremental costs are
those attributable solely to the
designation of critical habitat, above and
beyond the baseline costs. These are the
costs we use when evaluating the
benefits of inclusion and exclusion of
particular areas from the final
designation of critical habitat should we
choose to conduct a discretionary
4(b)(2) exclusion analysis.

Executive Orders (E.O.s) 12866 and
13563 direct Federal agencies to assess
the costs and benefits of available
regulatory alternatives in quantitative
(to the extent feasible) and qualitative
terms. Consistent with the E.O.
regulatory analysis requirements, our
effects analysis under the Act may take
into consideration impacts to both
directly and indirectly affected entities,
where practicable and reasonable. If
sufficient data are available, we assess
to the extent practicable the probable
impacts to both directly and indirectly
affected entities. Section 3(f) of E.O.
12866 identifies four criteria when a
regulation is considered a “‘significant”
rulemaking, and requires additional
analysis, review, and approval if met.
The criterion relevant here is whether
the designation of critical habitat may
have an economic effect of greater than
$100 million in any given year (section
3()(1)). Therefore, our consideration of
economic impacts uses a screening
analysis to assess whether a designation
of critical habitat for the southern elktoe
is likely to exceed the economically
significant threshold.

For this particular designation, we
developed an incremental effects
memorandum (IEM) considering the
probable incremental economic impacts
that may result from this proposed
designation of critical habitat. The
information contained in our IEM was
then used to develop a screening
analysis of the probable effects of the
designation of critical habitat for the
southern elktoe (IEc 2021, entire). We
began by conducting a screening
analysis of the proposed designation of
critical habitat in order to focus our
analysis on the key factors that are
likely to result in incremental economic
impacts. The purpose of the screening
analysis is to filter out particular
geographic areas of critical habitat that
are already subject to such protections
and are, therefore, unlikely to incur
incremental economic impacts. In
particular, the screening analysis

considers baseline costs (i.e., absent
critical habitat designation) and
includes probable economic impacts
where land and water use may already
be subject to conservation plans, land
management plans, best management
practices, or regulations that protect the
habitat area as a result of the Federal
listing status of the species. Ultimately,
the screening analysis allows us to focus
our analysis on evaluating the specific
areas or sectors that may incur probable
incremental economic impacts as a
result of the designation. The presence
of the listed species in occupied areas
of critical habitat means that any
destruction or adverse modification of
those areas is also likely to jeopardize
the continued existence of the species.
Therefore, designating occupied areas as
critical habitat typically causes little if
any incremental impacts above and
beyond the impacts of listing the
species. Therefore, the screening
analysis focuses on areas of unoccupied
critical habitat. If there are any
unoccupied units in the proposed
critical habitat designation, the
screening analysis assesses whether any
additional management or conservation
efforts may incur incremental economic
impacts. This screening analysis
combined with the information
contained in our IEM are what we
consider to be our draft economic
analysis (DEA) of the proposed critical
habitat designation for the southern
elktoe; our DEA is summarized in the
narrative below.

As part of our screening analysis, we
considered the types of economic
activities that are likely to occur within
the areas likely affected by the critical
habitat designation. In our evaluation of
the probable incremental economic
impacts that may result from the
proposed designation of critical habitat
for the southern elktoe, first we
identified, in the IEM dated July 29,
2021, probable incremental economic
impacts associated with the following
categories of activities: (1) channel
dredging and maintenance; dam projects
including flood control, navigation,
hydropower, bridge projects, stream
restoration, and Clean Water Act
p