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Presidential Documents

Title 3—

The President

[FR Doc. 2023-09959
Filed 5-8-23; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2023-07 of May 1, 2023

Unexpected Urgent Refugee and Migration Needs

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 2(c)(1) of the Migra-
tion and Refugee Assistance Act of 1962 (22 U.S.C. 2601(c)(1)) (MRAA),
I hereby determine, pursuant to section 2(c)(1) of the MRAA, that it is
important to the national interest to furnish assistance under the MRAA
in an amount not to exceed $50.3 million from the United States Emergency
Refugee and Migration Assistance Fund for the purpose of meeting unex-
pected urgent refugee and migration needs in the Western Hemisphere,
including through contributions to international organizations by the Bureau
of Population, Refugees, and Migration of the Department of State.

You are authorized and directed to submit this determination to the Congress,
along with the accompanying Justification, and to publish this determination

in the Federal Register.

THE WHITE HOUSE,
Washington, May 1, 2023
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[FR Doc. 2023-09960
Filed 5-8-23; 8:45 am]
Billing code 4710-10-P

Presidential Documents

Memorandum of May 3, 2023

Delegation of Authority Under Section 506(a)(1) of the For-
eign Assistance Act of 1961

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 621 of the Foreign
Assistance Act of 1961 (FAA), I hereby delegate to the Secretary of State
the authority under section 506(a)(1) of the FAA to direct the drawdown
of up to $300 million in defense articles and services of the Department
of Defense, and military education and training, to provide assistance to
Ukraine and to make the determinations required under such section to
direct such a drawdown.

You are authorized and directed to publish this memorandum in the Federal

i~

THE WHITE HOUSE,
Washington, May 3, 2023
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Presidential Documents

Proclamation 10571 of May 4, 2023

Missing or Murdered Indigenous Persons Awareness Day,
2023

By the President of the United States of America

A Proclamation

On Missing or Murdered Indigenous Persons Awareness Day, we remember
the many lives shattered or lost, and commit to working with Native commu-
nities to find justice, keep families safe, and help them heal.

Indian Country has been gripped by an epidemic of missing or murdered
Indigenous people, whose cases far too often go unsolved. Families have
been left investigating disappearances on their own, demanding justice for
their loved ones, and grieving pieces of their souls. Generations of activists
and organizers have pushed for accountability, safety, and change. We need
to respond with urgency and the resources needed to stop the violence
and reverse the legacy of inequity and neglect that often drives it.

When I ran for President, I promised to work across jurisdictions to break
this cycle of violence. Under the leadership of Secretary Deb Haaland, the
Department of the Interior created a new unit to speed up investigations,
bring families closure, and keep Native communities safe. At our 2021
White House Tribal Nations Summit, I signed an Executive Order that tasked
Federal agencies with investigating the causes of this crisis, collecting better
data on these overwhelmingly underreported crimes, and developing a strat-
egy to combat this epidemic, which most often impacts women, girls,
LGBTQI+ people in the community, and Two-Spirit Native Americans.

At the 2022 Summit, we built on that progress by announcing that all
United States Attorneys’ Offices operating in Indian Country would better
prioritize addressing this crisis. The Federal Bureau of Investigation has
new personnel focusing specifically on missing and murdered Indigenous
cases. The Departments of Justice and Interior are coordinating their efforts
to more effectively investigate and prosecute these crimes using trauma-
informed and culturally responsive approaches. The Department of Justice
established a new position devoted to ensuring victims and their families
have a voice throughout the criminal justice process.

My Administration is helping Native American survivors and victims’ fami-
lies pursue justice in Tribal courts too. Last year, I worked with the Congress
to reauthorize and strengthen the Violence Against Women Act—a law that
I first wrote as a United States Senator over 30 years ago to end the scourge
of gender-based violence. This time, we expanded recognition of Tribal
courts’ jurisdiction over non-Native perpetrators suspected of committing
crimes of stalking, sexual assault, child abuse, and sex trafficking on Tribal
lands. At the same time, we are investing in shelters and rape crisis centers
on Tribal lands, housing and legal assistance for survivors, and trauma-
informed training that helps law enforcement and courts be more responsive.
We are working to address the underlying causes of violence, from human
trafficking to longstanding economic disparities, systemic racism, historical
trauma, and the need for services to address substance use disorders.

Our efforts are guided by Indigenous survivors and victims’ families—and
by our enduring Nation-to-Nation relationships. That is why we have con-
vened Tribal leaders, law enforcement, service providers, survivors, and
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[FR Doc. 2023-09981
Filed 5-8-23; 8:45 am]
Billing code 3395-F3-P

family members of missing and murdered people to work together to combat
this epidemic and support paths to healing. The United States is also working
with the governments of Mexico and Canada, and with Indigenous women
leaders from all three countries, to better coordinate our response all the
while ensuring that we uphold our solemn trust and treaty responsibilities,
strengthening our Nation-to-Nation ties.

For the thousands of families who have lost or are still looking for a
friend or loved one, I know this day is full of purpose and pain. Know
that your fight to cast light on these injustices has already saved lives.
Our Government has a solemn obligation to ensure that every case of a
missing or murdered Indigenous person is met with swift, effective action
to finally bring justice and healing. Together, we will get that done.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim May 5, 2023, as
Missing or Murdered Indigenous Persons Awareness Day. I call on all Ameri-
cans and ask all levels of government to support Tribal governments and
Tribal communities’ efforts to increase awareness and address the issues
of missing or murdered Indigenous persons through appropriate programs
and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this fourth day
of May, in the year of our Lord two thousand twenty-three, and of the
Independence of the United States of America the two hundred and forty-

o
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contains regulatory documents having general
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are keyed to and codified in the Code of
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50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2022-1422; Project
Identifier AD-2022-01208—E; Amendment
39-22413; AD 2023-07-11]

RIN 2120-AA64

Airworthiness Directives; CFM
International, S.A. Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
CFM International, S.A. (CFM) Model
LEAP-1B engines. This AD was
prompted by a report of multiple
aborted takeoffs and air turn-backs
(ATBs) caused by high-pressure
compressor (HPC) stall, which was
induced by high levels of non-
synchronous vibration (NSV). A
subsequent investigation by the
manufacturer revealed that wear on the
No. 3 bearing spring finger housing can
lead to high levels of NSV. This AD
requires repetitive calculations of the oil
filter delta pressure (OFDP) data and,
depending on the results of the
calculation, replacement of the No. 3
bearing spring finger housing. This AD
also prohibits installation of an engine
with an affected No. 3 bearing spring
finger housing onto an airplane that
already has one engine with an affected
No. 3 bearing spring finger housing
installed. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective June 13,
2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 13, 2023.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov by searching
for and locating Docket No. FAA-2022—
1422; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

e For CFM service information
identified in this final rule, contact CFM
International Inc., Aviation Operations
Center, 1 Neumann Way, M/D Room
285, Cincinnati, OH 45215; phone: (877)
432-3272; email: aviation.fleetsupport@
ge.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call (817) 222-5110. It is also
available at regulations.gov by searching
for and locating Docket No. FAA-2022—
1422.

FOR FURTHER INFORMATION CONTACT:
Mehdi Lamnyi, Aviation Safety
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington, MA 01803;
phone: (781) 238-7743; email:
Mehdi.Lamnyi@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain CFM Model LEAP—
1B21, LEAP-1B23, LEAP—1B25, LEAP—
1B27, LEAP-1B28, LEAP-1B28B1,
LEAP-1B28B2, LEAP-1B28B2C, LEAP—
1B28B3, LEAP-1B28BB]J1, and LEAP-
1B28BBJ2 engines. The NPRM
published in the Federal Register on
December 1, 2022 (87 FR 73686). The
NPRM was prompted by a report of
three aborted takeoffs and two ATBs
caused by HPC stall, which was induced
by high levels of NSV. A subsequent
investigation by the manufacturer
revealed that wear on the No. 3 bearing
spring finger housing can lead to high
levels of NSV, which could induce HPC
stall. This wear manifests itself early on
as higher than typical OFDP loading. As

a result of its investigation, the
manufacturer published service
information that specifies procedures
for calculating the OFDP data and
replacing the affected No. 3 bearing
spring finger housing. In the NPRM, the
FAA proposed to require a calculation
of the OFDP data and, depending on the
results of the calculation, replacement
of the No. 3 bearing spring finger
housing. In the NPRM, the FAA also
proposed to prohibit the installation of
an engine with an affected No. 3 bearing
spring finger housing onto an airplane
that already has one engine with an
affected No. 3 bearing spring finger
housing installed. The FAA is issuing
this AD to address the unsafe condition
on these products.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
four commenters. The commenters were
Air Line Pilots Association,
International (ALPA), American
Airlines (AA), Lynx Air, and an
anonymous commenter. ALPA and the
anonymous commenter supported the
proposed AD without change. AA and
Lynx Air requested changes to the
proposed AD. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Request To Include Additional Method
To Correct Unsafe Condition

AA requested that the FAA provide
an additional solution using Original
Equipment Manufacturer (OEM)
provided data. AA stated that the OEM,
who generates all data plots in CFM
Fleet Monitor, should be required to
generate a customer notification report
(CNR) based on the points specified in
the service bulletin (SB). AA stated that
this solution would reduce human error
of each operator required to access the
data and manually complete the
assessment. AA also noted that the
automated process would provide a
more robust and repeatable method for
calculating the OFDP rate of change and
allow OEM subject matter experts to
review the data before releasing the
CNR. AA also suggested that the My
Fleet Monitor incorporate titles on the
graphs to clarify which graph is
applicable.
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In response to this comment, an
operator may apply for an alternative
method of compliance (AMOC) in
accordance with paragraph (k) of this
AD, along with substantiation data to
show that the alternative method
provides an acceptable level of safety.
The FAA cannot require the type
certificate holder (TCH) to implement
specific actions with respect to an
unsafe condition but can mandate that
operators perform corrective actions to
address an unsafe condition. The FAA
did not change this AD as a result of this
comment.

Request To Update Paragraph (g)(3)

AA requested that the FAA update
paragraph (g)(3) of this AD from:
“during the calculation” to “at the time
of calculation.” AA stated that “during
the calculation” was unclear.

The FAA disagrees with the request to
update paragraph (g)(3) of this AD
because the language “during the
calculation” is clear.

Request To Update Paragraphs (g)(1),
(2), and (3) of This AD

Lynx Air has requested that the FAA
update paragraphs (g)(1) and (2) of this
AD to mandate the engine OEM monitor
and calculate the operator’s OFDP data
(similar to existing trend monitoring
performed by the engine OEM and
subsequent communication to
customers via the existing CNR process).
Lynx Air also requested that the FAA
update paragraph (g)(3) of this AD to
mandate the engine OEM notify
operators about engines that must be
replaced upon the recognition that an
engine’s OFDP data falls outside of the
limits specified in CFM SB LEAP—1B—
72-00-0369—-01A-930A-D, Issue 001—
00, dated August 22, 2022 (CFM SB
LEAP-1B-72—00-0369-01A-930A-D).
Additionally, Lynx Air has requested
that the FAA update paragraph (g)(3) of
this AD to require operators replace
engines within 25 flight cycles (FCs) of
the CNR by the engine OEM. Lynx Air
reasoned that operators should not be
responsible for engine trend monitoring
or demonstration of engine trend
monitoring at a defined interval.
Instead, solely the engine OEM should
manage engine trend monitoring. Lynx
Air explained that there is an existing
process for transmitting engine trend
monitoring alerts from CFM to the
engine operators; therefore, there should
be no reason for the final rule to require
data checks at defined intervals. Lynx
Air stated that this AD should be
limited to requiring operators to
respond to CFM CNRs within an
acceptable timeframe.

The FAA disagrees with the request to
update paragraphs (g)(1) through (3) of
this AD to require the engine OEM
monitor and calculate the operator’s
OFDP data. An operator may apply for
an AMOC in accordance with paragraph
(k) of this AD. The FAA cannot require
the TCH to implement specific actions
with respect to an unsafe condition but
can mandate that operators perform
actions to address an unsafe condition.
The FAA did not change this AD as a
result of this comment.

Request To Remove the Installation
Prohibition Paragraph

Lynx Air requested that the FAA
remove paragraph (i), Installation
Prohibition, specified in this AD. Lynx
Air stated that an AD issued by the ECO
Branch, which applies to an engine,
should not establish installation
restrictions at the aircraft level. If
aircraft-level restrictions are to be
mandated, the ACO Branch should issue
a separate AD applicable to the airframe.
Lynx Air reasoned that neither the CFM
SB nor the proposed rule would drive
the removal of an affected engine from
an aircraft equipped with two affected
engines as of the effective date of this
AD. Lynx Air stated that it is
understood that installing an affected
engine onto an airplane already
equipped with one affected engine
would not introduce a less airworthy
condition than that of an aircraft
equipped with two affected engines
installed before the effective date of this
AD. Lynx Air clarified that if dual
exposure already exists, as written, this
AD will allow dual exposure to
continue on one aircraft while
prohibiting the introduction of dual
exposure on a different aircraft.

The FAA disagrees with the request to
remove paragraph (i), Installation
Prohibition. The requirement in
paragraph (i), Installation Prohibition,
which prevents installing an engine
with an affected No. 3 bearing spring
finger housing on an airplane that
already has one engine with an affected
No. 3 bearing spring finger housing
installed, is part of the control plan to
correct the unsafe condition. The OEM
performed de-twinning as part of its
early containment actions and
subsequent investigation, which
confirmed that there are no airplanes
with two affected engines installed;
hence, there is no need for a
requirement to de-twin such airplanes
to address the unsafe condition. The
FAA did not change this AD as a result
of this comment.

Request To Modify the Installation
Prohibition Paragraph

Lynx Air requested that if the FAA
rejects the request to remove paragraph
(1), Installation Prohibition, the FAA
modify paragraph (i), Installation
Prohibition, of this AD to allow the
installation of an engine with an
affected No. 3 bearing spring finger
housing onto an airplane that already
has one engine with an affected No. 3
bearing spring finger housing installed
as long as the engine that is installed, or
the opposite engine, has accrued at least
1,000 FCs since new. Lynx Air reasoned
that the OEM explains within CFM SB
LEAP-1B-72-00-0369-01A—930A-D
that the OFDP monitoring may cease
after 1,000 FCs. Lynx Air stated that if
this is the case, there should be no
airworthiness concerns about the
movement of an engine with an affected
No. 3 bearing spring finger housing onto
an airplane on which the other wing
position has an engine with an affected
No. 3 bearing spring finger housing
installed, as long as the engine being
installed has accrued at least 1,000 FCs
since new. Lynx Air noted that neither
paragraph (i), Installation Prohibition,
nor paragraph (j), Definition, of this AD
clearly define what an engine with a No.
3 bearing spring finger housing that has
accrued more than 1,000 FCs refers to.
Lynx Air commented that paragraph (i),
Installation Prohibition, of the proposed
AD is problematic as written, as an
affected engine that has accrued more
than 1,000 FCs should be eligible for
installation onto the pylon opposite
from an affected engine.

The FAA disagrees with the request to
modify paragraph (i), Installation
Prohibition. Accumulating 1,000 FCs on
an engine with an affected No. 3 bearing
spring finger housing does not
constitute a terminating action for that
engine. The OFDP monitoring stops at
1,000 FCs since new, due to the
potential for false positives after that
threshold is reached under normal
engine wear. Therefore, the only
terminating action is the removal and
replacement of the affected No. 3
bearing spring finger housing, as
required by paragraphs (g)(3) and (4) of
this AD. The FAA did not change this
AD as a result of this comment.

Request To Revise Estimated Costs
Section

Lynx Air requested that the FAA
modify the Estimated Costs section to
predict the cost on U.S. operators more
accurately. Lynx Air stated that the
Estimated Costs section does not
effectively capture the cost on U.S.
operators. Lynx Air reasoned that the
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estimated costs only consider the time
to calculate the OFDP data in response
to paragraph (g)(1) of the proposed AD
and do not consider the time to
calculate the OFDP data on a repetitive
basis, as specified in paragraph (g)(2) of
the proposed AD.

The FAA notes that the Estimated
Costs include the costs for a single
calculation of OFDP data. In the case of
a repetitive calculation, the FAA cannot
predict how many repetitive
calculations will be performed. The
FAA did not change this AD as a result
of this comment.

Request To Revise Paragraph (g)(4) of
This AD

Lynx Air requested that the FAA
revise paragraph (g)(4) of this AD to
more closely align with the parallel
requirement of EASA AD 2022-0215,
paragraph (3). Lynx Air suggested that
the FAA update this AD to state that
affected engines may not be released
from a qualified shop visit with an
affected part installed. Lynx Air
reasoned that using the words “next
shop visit after the effective date of this
AD” pose problems for owners and
operators who obtain previously
operated spare engines. Lynx Air noted
that, traditionally, engine shop visit
records include records that claim
previous compliance with AD
requirements but do not include the
date of the shop visit or the sequential
(1st, 2nd, 3rd, etc.) occurrence at which
a particular AD paragraph was complied
with. Lynx Air reasoned that it becomes
difficult, if not impossible, for an
operator to demonstrate that a particular
engine complied with paragraph (g)(4)
of this AD at the next shop visit after the
effective date of the AD, especially if the
engine was not in their possession at the
time in which the AD became effective.

The FAA disagrees with the request to
revise paragraph (g)(4) of this AD.
Engine shop visit records should specify
the date of the shop visit. An engine
shop visit is the induction of an engine
into the shop for maintenance involving
the separation of pairs of major mating
engine flanges. As discussed in a later
comment reply, this definition of an
engine shop visit has been added to this
AD. The FAA did not change this AD
as a result of this comment.

Request To Add a Definition of an
“Affected Engine”

Lynx Air requested that the FAA add
a definition of an “affected engine” to
paragraph (j), Definitions, of this AD.
Lynx Air reasoned that affected engines
should no longer be considered affected
after replacing affected parts. Lynx Air
stated that given that Table 1 of CFM SB
LEAP-1B-72-00-0369-01A—930A-D
includes engine serial numbers (S/Ns),
the implication is that those engines
remain “affected”” even after the
replacement of the affected No. 3
bearing spring finger housing.

The FAA disagrees with the request to
add a definition of “affected engine” to
paragraph (j), Definitions, of this AD.
This AD does not use the term “affected
engine.” The FAA did not change this
AD as a result of this comment.

Request To Add a Definition of an
“Engine Shop Visit”

Lynx Air requested that the FAA add
a definition of an “‘engine shop visit” to
paragraph (j), Definitions, of this AD.
Lynx Air reasoned that operators need
to understand what qualifies as a shop
visit.

The FAA agrees and has added
paragraph (j)(2) to the Definitions
paragraph of this AD to state: “For the
purpose of this AD, an “engine shop
visit” is the induction of an engine into

ESTIMATED COSTS

the shop for maintenance involving the
separation of pairs of major mating
engine flanges. The separation of engine
flanges solely for the purpose of
transportation without subsequent
engine maintenance does not constitute
an engine shop visit.”

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, and any other changes
described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed CFM SB LEAP—
1B-72-00-0369-01A-930A-D, Issue
001-00, dated August 22, 2022. This
service information specifies procedures
for calculating the OFDP data and
replacing the affected No. 3 bearing
spring finger housing. This service
information also identifies the S/Ns of
the affected No. 3 bearing spring finger
housings installed on CFM Model
LEAP-1B engines. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 8 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Calculate OFDP data .........ccccceeeeeiieeciecreenee. 1 work-hour x $85 per hour = $85 ................. $0 $85 $680
Replace No. 3 bearing spring finger housing 17 work-hours x $85 per hour = $1,445 ........ 64,590 66,035 528,280

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in

Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or

develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the National
Government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2023-07-11 CFM International, S.A.:
Amendment 39-22413; Docket No.
FAA-2022-1422; Project Identifier AD—
2022—-01208-E.

(a) Effective Date

This airworthiness directive (AD) is
effective June 13, 2023.

(b) Affected ADs
None.

(c) Applicability

This AD applies to CFM International, S.A.
(CFM) Model LEAP-1B21, LEAP-1B23,
LEAP-1B25, LEAP-1B27, LEAP-1B28,
LEAP-1B28B1, LEAP-1B28B2, LEAP—
1B28B2C, LEAP-1B28B3, LEAP-1B28BB]J1,
and LEAP—1B28BBJ2 engines with an
installed No. 3 bearing spring finger housing,
part number 2542M54G01, and serial number
identified in Table 1 of CFM Service Bulletin
LEAP-1B-72-00-0369-01A—930A-D, Issue
001-00, dated August 22, 2022 (CFM SB
LEAP-1B-72-00-0369—-01A—-930A-D).

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by a report of
multiple aborted takeoffs and air turn-backs
caused by high-pressure compressor (HPC)
stall, which was induced by high levels of
non-synchronous vibration, and a subsequent

investigation by the manufacturer that
revealed wear on the No. 3 bearing spring
finger housing. The FAA is issuing this AD
to prevent HPC stall. The unsafe condition,
if not addressed, could result in engine
power loss at a critical phase of flight such
as takeoff or climb, loss of thrust control,
reduced controllability of the airplane, and
loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Before the affected No. 3 bearing spring
finger housing accumulates 125 flight cycles
(FCs) since new, but not before accumulating
75 FCs since new, or within 50 FCs after the
effective date of this AD, whichever occurs
later, calculate the oil filter delta pressure
(OFDP) data in accordance with the
Accomplishment Instructions, paragraphs
5.A.(1) through 5.A.(2) or 5.B.(1) through
5.B.(2), of CFM SB LEAP-1B-72-00-0369—
01A-930A-D.

(2) Thereafter, at intervals not to exceed
100 FCs from the last calculation of the OFDP
data, and until the affected No. 3 bearing
spring finger housing accumulates 1,000 FCs
since new, repeat the calculation required by
paragraph (g)(1) of this AD.

(3) If, during the calculation required by
paragraph (g)(1) or (2) of this AD, the OFDP
data exceed the limits specified in the
Accomplishment Instructions, paragraph
5.A.(3) or 5.B.(3), of CFM SB LEAP-1B-72—
00-0369—-01A—930A-D, as applicable, within
25 FCs of performing the calculation, replace
the affected No. 3 bearing spring finger
housing with a part eligible for installation.

(4) During the next engine shop visit after
the effective date of this AD, replace the
affected No. 3 bearing spring finger housing
with a part eligible for installation.

(h) Terminating Action

Replacement of the affected No. 3 bearing
spring finger housing with a part eligible for
installation, as specified in paragraphs (g)(3)
and (4) of this AD, constitutes terminating
action for the calculations required by
paragraphs (g)(1) and (2) of this AD.

(i) Installation Prohibition

After the effective date of this AD, do not
install an engine with an affected No. 3
bearing spring finger housing onto an
airplane that already has one engine with an
affected No. 3 bearing spring finger housing
installed.

(j) Definitions

(1) For the purpose of this AD, a “part
eligible for installation” is a No. 3 bearing
spring finger housing that is not identified in
Table 1 of CFM SB LEAP-1B-72-00-0369—
01A-930A-D.

(2) For the purpose of this AD, an “engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of pairs of major mating engine
flanges. The separation of engine flanges
solely for the purpose of transportation
without subsequent engine maintenance does
not constitute an engine shop visit.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (1) of this AD and
email it to: ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Related Information

For more information about this AD,
contact Mehdi Lamnyi, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
238-7743; email: Mehdi.Lamnyi@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) CFM Service Bulletin LEAP—1B-72—00—
0369-01A—-930A-D, Issue 001-00, dated
August 22, 2022

(ii) [Reserved]

(3) For CFM service information identified
in this AD, contact CFM International Inc.,
Aviation Operations Center, 1 Neumann
Way, M/D Room 285, Cincinnati, OH 45215;
phone: (877) 432-3272; email:
aviation.fleetsupport@ge.com.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on April 8, 2023.
Christina Underwood,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023—09737 Filed 5-8—23; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-0138; Airspace
Docket No. 22-AS0-20]

RIN 2120-AA66

Establishment of Class E Airspace;
Calvert, KY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above the surface for Kentucky Dam
State Park Airport, Calvert City, KY, to
accommodate area navigation (RNAV)
global positioning system (GPS)
standard instrument approach
procedures (SIAPs) serving this airport.

DATES: Effective 0901 UTC, August 10,
2023. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at www.faa.gov/air
traffic/publications/. For further
information, contact the Rules and
Regulations Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
Telephone: (202) 267-8783.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; Telephone:
(404) 305-6364.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it establishes

airspace in Culvert, KY, to support IFR
operations in the area.

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA-2023-0138 in the Federal Register
(88 FR 13740, March 6, 2023), to
establish Class E airspace extending
upward from 700 feet above the surface
at Kentucky Dam State Park Airport,
Calvert City, KY, to accommodate
RNAYV GPS standard instrument
approach procedures (SIAPs) serving
this airport.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Incorporation by Reference

Class E airspace designations are
published in Paragraph 6005 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
incorporated by reference in 14 CFR
71.1 annually. This document amends
the current version of that order, FAA
Order JO 7400.11G, dated August 19,
2022, and effective September 15, 2022.
These updates will subsequently be
published in the next update to FAA
Order JO 7400.11. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11G lists Class A,
B, G, D, and E airspace areas, air traffic
routes, and reporting points.

The Rule

The FAA is amending 14 CFR part 71
by establishing Class E airspace
extending upward from 700 feet above
the surface within a 6.5-mile radius of
Kentucky Dam State Park Airport,
Calvert City, KY, and creating an
extension to the east to accommodate
RNAV GPS standard instrument
approach procedures (SIAPs) serving
this airport. Controlled airspace is
necessary for the safety and
management of instrument flight rules
(IFR) operations in the area.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory

Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
minimal. Since this is a routine matter
that only affects air traffic procedures
and air navigation, it is certified that
this rule, when promulgated, does not
have a significant economic impact on
a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a.

This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances warrant the
preparation of an environmental
assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO KY E5 Calvert, KY [Established]

Kentucky Dam State Park Airport, KY

(Lat 37°00"35” N, long 88°17’58” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Kentucky Dam State Park
Airport and 4 miles on each side of the 098°
bearing from the airport extending from the
6.5-mile radius to 9.2 miles east of the
airport.
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Issued in College Park, Georgia, on May 3,
2023.

Lisa E. Burrows,

Manager, Airspace & Procedures Team North,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2023—09800 Filed 5-8—23; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1222
[Docket No. CPSC-2012-0067]

Safety Standard for Bedside Sleepers

AGENCY: Consumer Product Safety
Commission.

ACTION: Direct final rule.

SUMMARY: In January 2014, the U.S.
Consumer Product Safety Commission
(CPSC or Commission) published a
consumer product safety standard for
bedside sleepers pursuant to section 104
of the Consumer Product Safety
Improvement Act of 2008 (CPSIA). The
Commission’s mandatory standard
incorporated by reference the ASTM
voluntary standard that was in effect for
bedside sleepers at the time, with
modifications to further reduce the risk
of injury associated with bedside
sleepers. The CPSIA sets forth a process
for updating mandatory standards for
durable infant or toddler products that
are based on a voluntary standard, when
a voluntary standards organization
revises the standard. On February 6,
2023, ASTM notified CPSC that it had
published a revised voluntary standard
for bedside sleepers. This direct final
rule updates the mandatory standard for
bedside sleepers to incorporate by
reference ASTM’s 2023 version of the
voluntary standard for bedside sleepers.

DATES: The rule is effective on August
5, 2023, unless the Commission receives
a significant adverse comment by June
8, 2023. If the Commission receives
such a comment, it will publish a
document in the Federal Register,
withdrawing this direct final rule before
its effective date. The incorporation by
reference of the publication listed in
this rule is approved by the Director of
the Federal Register as of August 5,
2023.

ADDRESSES: You can submit comments,
identified by Docket No. CPSC-2012—
0067, by any of the following methods:
Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at: https://
www.regulations.gov. Follow the
instructions for submitting comments.

CPSC typically does not accept
comments submitted by electronic mail
(email), except as described below.
CPSC encourages you to submit
electronic comments by using the
Federal eRulemaking Portal.

Mail/Hand Delivery/Courier/
Confidential Written Submissions:
Submit comments by mail, hand
delivery, or courier to: Office of the
Secretary, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, MD 20814; telephone: (301)
504-7479. If you wish to submit
confidential business information, trade
secret information, or other sensitive or
protected information that you do not
want to be available to the public, you
may submit such comments by mail,
hand delivery, or courier, or you may
email them to: cpsc-os@cpsc.gov.

Instructions: All submissions must
include the agency name and docket
number. CPSC may post all comments
without change, including any personal
identifiers, contact information, or other
personal information provided, to:
https://www.regulations.gov. Do not
submit through this website:
confidential business information, trade
secret information, or other sensitive or
protected information that you do not
want to be available to the public. If you
wish to submit such information, please
submit it according to the instructions
for mail/hand delivery/courier/
confidential written submissions.

Docket: For access to the docket to
read background documents or
comments received, go to: https://
www.regulations.gov, and insert the
docket number, CPSC-2012-0067, into
the “Search” box, and follow the
prompts.

FOR FURTHER INFORMATION CONTACT: Will
Cusey, Small Business Ombudsman,
U.S. Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, MD 20814; telephone (301)
504—7945 or (888) 531-9070; email:
sbo@cpsc.gov.

SUPPLEMENTARY INFORMATION:

I. Statutory Authority and Background

A. Statutory Authority!

Section 104(b)(1) of the CPSIA
requires the Commission to assess the
effectiveness of voluntary standards for
durable infant or toddler products and

10n April 28, 2023, the Commission voted (4-0)
to publish this direct final rule. This direct final
rule is based on information and analysis contained
in the April 19, 2023, Staff Briefing Package:
ASTM'’s Notice of a Revised Voluntary Standard for
Bedside Sleepers (16 CFR part 1222) (Staff Briefing
Package), available at: https://www.cpsc.gov/s3fs-
public/ASTMs-Notice-of-a-Revised-Voluntary-
Standard-for-Bedside-Sleepers.pdfr Versionld=
sIWQp6PbnV.76000DX63S oMPxKX7IGD.

to adopt mandatory standards for those
products. 15 U.S.C. 2056a(b)(1). The
mandatory standard must be
“substantially the same as” the
voluntary standard, or it may be “more
stringent than”’ the voluntary standard,
if the Commission determines that more
stringent requirements would further
reduce the risk of injury associated with
the product. Id.

Section 104(b)(4)(B) of the CPSIA also
specifies the process for when a
voluntary standards organization revises
a standard that the Commission has
incorporated by reference under section
104(b)(1). 15 U.S.C. 2056a(b)(4)(B). First,
the voluntary standards organization
must notify the Commission of its
revised voluntary standard. Once the
Commission receives that notification,
the Commission may reject or accept the
revised voluntary standard. The
Commission may reject the revised
standard by responding to the voluntary
standards organization, within 90 days
of receiving notification, that it has
determined that the revised voluntary
standard does not improve the safety of
the consumer product covered by the
standard, and that the Commission is
retaining the existing mandatory
standard. If the Commission does not
take this action to reject the revised
voluntary standard, then the revised
voluntary standard will be considered a
consumer product safety standard
issued under section 9 of the Consumer
Product Safety Act (15 U.S.C. 2058),
effective 180 days after the Commission
received notification of the revision (or
a later date specified by the Commission
in the Federal Register). 15 U.S.C.
2056a(b)(4)(B).

B. Bedside Sleepers

A bedside sleeper is a durable infant
or toddler product as defined in section
104(f), and is a type of bassinet. 84 FR
49948-49. Section 5.1 of ASTM F2906
states that bedside sleepers are subject
to the requirements in ASTM F2194,
Consumer Safety Specification for
Bassinets and Cradles. Section 3.1.2 of
ASTM F2906 defines a bedside sleeper
as “arigid frame assembly that may be
combined with a fabric or mesh
assembly, or both, used to function as
sides, ends, or floor or a combination
thereof, and that is intended to provide
a sleeping environment for infants and
is secured to an adult bed.”

On January 15, 2014, under section
104 of the CPSIA, the Commission
published the bedside sleeper rule
codified in 16 CFR part 1222, which
incorporates by reference ASTM F2906—
13, Standard Consumer Safety
Specification for Bedside Sleepers, as
the mandatory standard, with


https://www.cpsc.gov/s3fs-public/ASTMs-Notice-of-a-Revised-Voluntary-Standard-for-Bedside-Sleepers.pdf?VersionId=slWQp6PbnV.76OOoDX63S_oMPxKX7IGD
https://www.cpsc.gov/s3fs-public/ASTMs-Notice-of-a-Revised-Voluntary-Standard-for-Bedside-Sleepers.pdf?VersionId=slWQp6PbnV.76OOoDX63S_oMPxKX7IGD
https://www.cpsc.gov/s3fs-public/ASTMs-Notice-of-a-Revised-Voluntary-Standard-for-Bedside-Sleepers.pdf?VersionId=slWQp6PbnV.76OOoDX63S_oMPxKX7IGD
https://www.cpsc.gov/s3fs-public/ASTMs-Notice-of-a-Revised-Voluntary-Standard-for-Bedside-Sleepers.pdf?VersionId=slWQp6PbnV.76OOoDX63S_oMPxKX7IGD
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:cpsc-os@cpsc.gov
mailto:sbo@cpsc.gov
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modifications to the standard to further
reduce the risk of injury. 79 FR 2581.
The modifications in part 1222 changed
references in ASTM F2906—13 from the
voluntary standard for bassinets (ASTM
F2194) to the mandatory standard for
bassinets, codified at 16 CFR part 1218
(78 FR 63034 (Oct. 23, 2013)), because
the voluntary and mandatory standards
for bassinets were not aligned, and
bedside sleepers must meet the
requirements of the bassinet standard.2

CPSC has not updated the bedside
sleeper rule since publishing the final
rule in 2014. On February 6, 2023,
ASTM notified the Commission that it
had approved and published a newly
revised version of the voluntary
standard, ASTM F2906—23. ASTM also
informed CPSC that they had previously
published 2019 and 2022 versions of
ASTM F2906, but the 2019 version
reapproved the 2013 version, so there
were no material changes between the
2013 and 2019 versions. As explained
below, the 2022 version addressed
height requirements for side rails in new
bedside sleeper designs. ASTM did not
notify CPSC of the 2019 or 2022
revisions.

On February 17, 2023, the
Commission published in the Federal
Register a Notice of Availability,
requesting comment on whether the
revisions to the bedside sleeper
voluntary standard improve the safety of
bedside sleepers. 88 FR 10304. The
public comment period closed on March
3, 2023. CPSC received two comments.
One commenter (JPMA) supported
updating the mandatory standard to
incorporate by reference ASTM F2906—
23. The other commenter (a testing
laboratory, SGS) alleged existing errors
in ASTM F2906 that should be
corrected, specifically in section 5.5 on
testing of locking and latching devices,
and sections 7.2, 7.3, and 7.4, related to
marking and labeling. SGS stated that

2Part 1222 replaces all references to ASTM
F2194, Standard Consumer Safety Specification for
Bassinets and Cradles, with 16 CFR part 1218,
Safety Standard for Bassinets and Cradles.

these should be addressed to reduce
confusion for test laboratories. This
comment relates to material that is in
the 2013 ASTM standard that part 1222
currently incorporates by reference, and
the 2023 revision does not change. The
comment therefore is outside the scope
of this assessment of the 2022 and 2023
updates. However, the Commission
intends that its staff will work with the
ASTM subcommittee for bedside
sleepers to address suggested
clarifications in a future update.

C. Revisions to the ASTM Bedside
Sleeper Standard

As detailed in section II of this
preamble, in 2022 and 2023, ASTM
revised the height requirements for side
rails adjacent to an adult bed, to clarify
requirements for newer designs of
bedside sleepers that convert from a
bassinet into a bedside sleeper. The
Commission finds that ASTM F2906-23
improves the safety of bedside sleepers
compared to ASTM F2906-13, and will
allow this voluntary standard to become
the new consumer product safety
standard for bedside sleepers 180 days
after notification, meaning as of August
5, 2023. However, consistent with the
existing part 1222, the Commission will
continue to replace ASTM F2906’s
references to the voluntary standard for
bassinets and cradles, ASTM F2194,
with references to the mandatory
standard for bassinets and cradles, 16
CFR part 1218. While revised
§1222.2(b) of the final rule contains
non-substantive editorial changes that
simplify how this substitution is
codified, the Commission is maintaining
references to part 1218 because the
voluntary and mandatory standard for
bassinets are not aligned and the
mandatory standard supersedes the
ASTM standard.

II. Revisions to the Voluntary Standard
for Bedside Sleepers, ASTM F2906

The ASTM standard for bedside
sleepers includes performance
requirements, test methods, and

requirements for warning labels and
instructional literature, to address
hazards to infants associated with
bedside sleepers. Following is a
description and assessment of the
changes to ASTM F2906 that were made
in 2022 and 2023, as reflected in the
2023 version of the voluntary standard.

A. Revisions to the Voluntary Standard
Through 2022

Bedside sleepers traditionally had
three side rails required to meet the
height requirement of a bassinet, 7.5
inches, and one lower side rail required
to have at least a 4-inch side height. The
side rail with a lower side height was
intended to be placed next to the adult
bed. Currently, in 16 CFR part 1222,
which incorporates by reference ASTM
F2906-13, the entire side rail of the
bedside sleeper next to the adult bed
must have at least a 4-inch side height
but also must be no higher than the
adult bed mattress height. Sections 5.4
and 5.6 of ASTM F2906.

In 2022, ASTM revised F2906 in
response to newer bedside sleeper styles
that had come onto the market. Some
newer bedside sleepers can convert
from a bassinet into a bedside sleeper;
one of the side rails can be lowered from
7.5 inches to 4 inches and placed next
to the adult bed. In some products, the
entire side rail lowers to 4 inches, and
in others, a portion of the side rail
lowers to 4 inches, and a portion of the
side rail remains fixed at 7.5 inches.

One revision in ASTM F2906-22 was
intended to clarify that newer bedside
sleeper designs with a side rail that can
be fully lowered to 4 inches, and a side
rail that can be partially lowered to 4
inches (with the remainder of the rail at
the 7.5-inch height), are both acceptable
under the voluntary standard. ASTM
revised section 5.6 of ASTM F2906
regarding the height requirement for
lowered and fixed portions of a side rail
next to the adult bed. ASTM deleted
text that is crossed through and added
the underlined text.

BILLING CODE 6355-01-P
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5.6 The bedside sleeper must-shall provide a means to be secured to an adult bed

and-thetop-bed. The top of any lowered portion of the side rail designed to be

adjacent to the adult bed shall be at or below the acceptable adult bed height

range specified in the instructional literature._Any fixed portion or component of

the rail that is adjacent to the adult bed is exempt from this

requirement.

Thus, ASTM F2906—22 required that
each of the 4 side rails of a bedside
sleeper meet a side-height requirement:
a partial low/lowered side height
requirement of 4 inches next to the
adult bed and otherwise a fixed side
height requirement with a minimum of
7.5 inches.? This revision would allow
products to have a portion of the side
rail at 7.5 inches. In this configuration
the fixed-height side rails meet the 7.5-
inch side-height requirement, consistent
with the Commission’s mandatory rule
for bassinets. See 16 CFR part 1218. The
lowered portion of the side rail is also
required to be below the adult bed

height and secured to, and flush with,
the side of the adult bed. CPSC staff
assesses that this configuration prevents
positional asphyxia hazards due to
head/neck entrapment over the lower
side rail.

The second revision in section 8.3.4
of ASTM F2906-22 conformed the
instructional literature that accompanies
bedside sleepers to the changes in
section 5.6. ASTM added the
underlined text.

8.3.4 To avoid death from the infant’s
neck being caught on the top rail on the
side that is next to the adult bed, the
lowered portion of the top rail must be
no higher than the adult bed mattress.

B. 2023 Revisions to the Voluntary
Standard

After publication of ASTM F2906-22,
the ASTM subcommittee found that the
revised section 5.6 exempting fixed side
rails could be interpreted as allowing a
fixed lower rail side to be above the
adult bed mattress, posing a
strangulation hazard if the infant’s neck
is caught on this exposed rail that is less
than 7.5 inches high. Accordingly, in
ASTM F2960-23, ASTM further revised
section 5.6 with the following changes
compared to the 2022 version:

5.6 The bedside sleeper shall provide a means to be secured to an adult bed. The

top-of-any-towered-portion-ofthe-side bedside sleeper rail that is designed-+to-be

adjacent to the adult bed shall be at or below the acceptable adult bed height

range specified in the manufacturer’s instructions instraetionat titerature except

for any portion of the rail that is 7.5 inches or higher when measured according

to the side height requirement found in ASTM F2194. Any-fixed-portion-or

BILLING CODE 6355-01-C

C. Assessment of ASTM F2906-23
Revisions

Section 5.4 of ASTM F2906, which
has not changed since 2013, requires the
lowered portion of a bedside sleeper

3 These requirements are continued in ASTM
F2906-23 sections 5.4 and 5.1.1.

side rail adjacent to an adult bed to be
no less than 4 inches:

5.4 The bedside sleeper shall have a
barrier around the entire perimeter of
the occupant retention space. If a
bedside sleeper is equipped with a side
or end portion which is lower or
partially lowers by any means, the

height of the side rail in the lowest
position shall be no less than 4 in. (10.2
cm) when measured from the top of the
uncompressed bedside sleeper mattress
to the top of the lowered side rail, when
the mattress support is in its highest
position.
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Table 1 compares side rail height
requirements in section 5.6 of 16 CFR
part 1222 (incorporating ASTM F2906—

13) with those of the revised ASTM
F2906-23.

TABLE 1—SIDE-HEIGHT REQUIREMENTS IN 16 CFR PART 1222 AND ASTM F2906—-23

16 CFR part 1222

(incorporating ASTM F2906—-13)

ASTM F2906-23

5.6 The bedside sleeper must provide a means to be secured to an
adult bed and the top bed rail designed to be adjacent to the adult
bed shall be at or below the acceptable adult bed height range spec-

ified in the instructional literature.

5.6 The bedside sleeper shall provide a means to be secured to an
adult bed. The bedside sleeper rail that is designed to be adjacent to
the adult bed shall be at or below the acceptable adult bed height
range specified in the manufacturer’s instructions except for any por-
tion of the rail that is 7.5 inches or higher when measured according
to the side height requirement found in ASTM F2194.

Based on the analysis in the Staff
Briefing Package, the Commission
determines that the revisions to the
bedside sleeper voluntary standard
made in ASTM F2906-23 are an
improvement in safety relative to the
2013 version of the standard that is
incorporated into the current rule, 16
CFR part 1222, because the revisions
clarify the safety requirements for
bedside sleeper side rails that use two
different side heights for the rail next to
the adult bed, allowing portions of the
rail to be at an elevated height. This
configuration was introduced into the
marketplace without side-height
provisions in the ASTM F2906-13
standard that specifically address this
design feature. ASTM F2906-23
addresses such designs by specifying
that the bedside sleeper side rail
adjacent to the adult bed does not need
to be one continuous rail as long as the
side rail meets the height requirements
in the revised ASTM F2906-23.

IIL. Incorporation by Reference

Section 1222.2(a) of the direct final
rule incorporates by reference ASTM
F2906-23. In accordance with
regulations of the Office of the Federal
Register (OFR), 1 CFR 51.5(b), section II
of this preamble, Revisions to the
Voluntary Standard for Bedside
Sleepers, ASTM F2906, summarizes the
revised provisions of ASTM F2906-23
that the Commission incorporates by
reference into 16 CFR part 1222. The
standard is reasonably available to
interested parties in several ways. Until
the direct final rule takes effect, a read-
only copy of ASTM F2906-23 is
available for viewing on ASTM’s
website at: https://www.astm.org/
CPSC.htm. Once the rule takes effect, a
read-only copy of the standard will be
available for viewing on the ASTM
website at: https://www.astm.org/
READINGLIBRARY/. Additionally,
interested parties can purchase a copy
of ASTM F2906-23 from ASTM
International, 100 Barr Harbor Drive,

P.O. Box C700, West Conshohocken, PA
19428-2959 USA; phone: 610-832—
9585; www.astm.org. Finally, interested
parties can schedule an appointment to
inspect a copy of the standard at CPSC’s
Office of the Secretary, U.S. Consumer
Product Safety Commission, 4330 East
West Highway, Bethesda, MD 20814,
telephone: 301-504-7479; email: cpsc-
os@cpsc.gov.

IV. Testing and Certification

Section 14(a) of the Consumer
Product Safety Act (CPSA; 15 U.S.C.
2051-2089) requires manufacturers,
including importers, of products subject
to a consumer product safety rule under
the CPSA, or to a similar rule, ban,
standard, or regulation under any other
act enforced by the Commission, to
certify that the products comply with all
applicable CPSC requirements. 15
U.S.C. 2063(a). Such certification must
be based on a test of each product, or
on a reasonable testing program, or, for
children’s products, on tests of a
sufficient number of samples by a third
party conformity assessment body
accredited by CPSC to test according to
the applicable requirements. As noted,
standards issued under section
104(b)(1)(B) of the CPSIA are ‘“consumer
product safety standards.” Thus, they
are subject to the testing and
certification requirements of section 14
of the CPSA.

Additionally, because bedside
sleepers are children’s products, a
CPSC-accepted third party conformity
assessment body must test samples of
the products for compliance with 16
CFR part 1222. Products subject to part
1222 also must be compliant with all
other applicable CPSC requirements,
such as the lead content requirements in
section 101 of the CPSIA 4 the
phthalates prohibitions in section 108 of
the CPSIA 5 and 16 CFR part 1307, the
tracking label requirements in section

415 U.S.C. 1278a.
515 U.S.C. 2057c.

14(a)(5) of the CPSA,6 and the consumer
registration form requirements in
section 104(d) of the CPSIA.” In
accordance with section 14(a)(3)(B)(iv)
of the CPSIA, the Commission
previously published a notice of
requirements (NOR) for accreditation of
third party conformity assessment
bodies (third party labs) for testing
bedside sleepers, and codified the
requirement at 16 CFR 1112.15(b)(35).
The modified requirements for
bedside sleepers in ASTM F2906-23 use
testing requirements that are
substantially the same as existing
requirements for evaluating side rail
height compliance. Accordingly, the
revisions in ASTM F2906-23 do not
require that labs obtain additional test
equipment or new training. The
Commission considers third party labs
that are currently CPSC-accepted for 16
CFR part 1222 to have demonstrated
competence to test bedside sleepers to
the revised ASTM F2906-23, as
incorporated into part 1222.
Accordingly, the existing accreditations
that the Commission has accepted for
testing to this standard will cover
testing to the revised standard. The
existing NOR for the Safety Standard for
Bedside Sleepers will remain in place,
and CPSC-accepted third party labs are
expected to update the scope of their
accreditations to reflect the revised
bedside sleepers standard in the normal
course of renewing their accreditations.

V. Direct Final Rule Process

The Commission is issuing this rule
as a direct final rule. Although the
Administrative Procedure Act (APA; 5
U.S.C. 551-559) generally requires
agencies to provide notice of a rule and
an opportunity for interested parties to
comment on it, section 553 of the APA
provides an exception when the agency
“for good cause finds” that notice and
comment are “impracticable,

615 U.S.C. 2063(a)(5).
715 U.S.C. 2056a(d).
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unnecessary, or contrary to the public
interest.” Id. 553(b)(B).

The purpose of this direct final rule
is to update the reference in the Code of
Federal Regulations (CFR) so that it
reflects the version of the standard that
takes effect by statute. This rule updates
the reference in the CFR, but under the
terms of the CPSIA, ASTM F2906-23
would take effect as the new CPSC
standard for bedside sleepers in the
absence of any action by the
Commission. Thus, public comments
would not lead to substantive changes
to the standard or to the effect of the
revised standard as a consumer product
safety rule under section 104(b) of the
CPSIA. Under these circumstances,
notice and comment are unnecessary.

In Recommendation 954, the
Administrative Conference of the
United States (ACUS) endorses direct
final rulemaking as an appropriate
procedure to expedite rules that are
noncontroversial and that are not
expected to generate significant adverse
comments. See 60 FR 43108 (Aug. 18,
1995). ACUS recommends that agencies
use the direct final rule process when
they act under the ‘“unnecessary’’ prong
of the good cause exemption in 5 U.S.C.
553(b)(B). Consistent with the ACUS
recommendation, the Commission is
publishing this rule as a direct final
rule, because CPSC does not expect any
significant adverse comments. We note
that CPSC did not receive any adverse
comments about the requirements in
this update based on the Notice of
Availability, as reviewed in section 1.B
of this preamble.

Unless CPSC receives a significant
adverse comment within 30 days of this
notification, the rule will become
effective on August 5, 2023. In
accordance with ACUS’s
recommendation, the Commission
considers a significant adverse comment
to be “one where the commenter
explains why the rule would be
inappropriate,” including an assertion
that undermines ““the rule’s underlying
premise or approach” or a showing that
the rule “would be ineffective or
unacceptable without change.” 60 FR
43108, 43111. As noted, this rule
updates a reference in the CFR to reflect
a change that occurs by statute.

If the Commission receives a
significant adverse comment, the
Commission will withdraw this direct
final rule. Depending on the comment
and other circumstances, the
Commission may then incorporate the
adverse comment into a subsequent
direct final rule or publish a notice of
proposed rulemaking, providing a
further opportunity for public comment.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA;
5 U.S.C. 601-612) generally requires
agencies to review proposed and final
rules for their potential economic
impact on small entities, including
small businesses, and prepare regulatory
flexibility analyses. 5 U.S.C. 603, 604.
The RFA applies to any rule that is
subject to notice and comment
procedures under section 553 of the
APA. Id. As discussed in section V of
this preamble regarding the Direct Final
Rule Process, the Commission has
determined that notice and the
opportunity to comment are
unnecessary for this rule. Therefore, the
RFA does not apply. The Commission
also notes the limited nature of this
document, which updates the
incorporation by reference to reflect the
mandatory CPSC standard that takes
effect under section 104 of the CPSIA.

VII. Paperwork Reduction Act

The current mandatory standard for
bedside sleepers includes requirements
for marking, labeling, and instructional
literature that constitute a “collection of
information,” as defined in the
Paperwork Reduction Act (PRA; 44
U.S.C. 3501-3521). The revised
mandatory standard for bedside sleepers
does not alter these requirements. The
Commission took the steps required by
the PRA for information collections
when it adopted 16 CFR part 1222,
including obtaining approval and a
control number, which have now been
incorporated into the collection for
Third Party Testing of Children’s
Products, Office of Management and
Budget (OMB) Control No. 3041-0159.
Because the information collection is
unchanged, the revision does not affect
the information collection requirements
or approval related to the standard.

VIII. Environmental Considerations

The Commission’s regulations
provide for a categorical exclusion from
any requirement to prepare an
environmental assessment or an
environmental impact statement where
they “have little or no potential for
affecting the human environment.” 16
CFR 1021.5(c)(2). This rule falls within
the categorical exclusion, so no
environmental assessment or
environmental impact statement is
required.

IX. Preemption

Section 26(a) of the CPSA provides
that where a consumer product safety
standard is in effect and applies to a
product, no state or political
subdivision of a state may either
establish or continue in effect a

requirement dealing with the same risk
of injury unless the state requirement is
identical to the Federal standard. 15
U.S.C. 2075(a). Section 26(c) of the
CPSA also provides that states or
political subdivisions of states may
apply to CPSC for an exemption from
this preemption under certain
circumstances. Section 104(b) of the
CPSIA deems rules issued under that
provision “consumer product safety
standards.” Therefore, once a rule
issued under section 104 of the CPSIA
takes effect, it will preempt in
accordance with section 26(a) of the
CPSA.

X. Effective Date

Under the procedure set forth in
section 104(b)(4)(B) of the CPSIA, when
a voluntary standards organization
revises a standard that the Commission
adopted as a mandatory standard, the
revision becomes the CPSC standard
180 days after notification to the
Commission, unless the Commission
determines that the revision does not
improve the safety of the product, or the
Commission sets a later date in the
Federal Register. 15 U.S.C.
2056a(b)(4)(B). The Commission is
taking neither of those actions with
respect to the revised standard for
bedside sleepers. Therefore, ASTM
F2906-23 automatically will take effect
as the new mandatory standard for
bedside sleepers on August 5, 2023, 180
days after the Commission received
notice of the revision. As a direct final
rule, unless the Commission receives a
significant adverse comment within 30
days of this notification, the rule will
become effective on August 5, 2023.

XI. Congressional Review Act

The Congressional Review Act (CRA;
5 U.S.C. 801-808) states that before a
rule may take effect, the agency issuing
the rule must submit the rule, and
certain related information, to each
House of Congress and the Comptroller
General. 5 U.S.C. 801(a)(1). The CRA
submission must indicate whether the
rule is a “major rule.” The CRA states
that the Office of Information and
Regulatory Affairs (OIRA) determines
whether a rule qualifies as a “major
rule.”

Pursuant to the CRA, OIRA has
determined that this rule does not
qualify as a “major rule,” as defined in
5 U.S.C. 804(2). To comply with the
CRA, CPSC will submit the required
information to each House of Congress
and the Comptroller General.

List of Subjects in 16 CFR Part 1222

Consumer protection, Imports,
Incorporation by reference, Infants and
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children, Labeling, Law enforcement,
Safety, Toys.

For the reasons discussed in the
preamble, the Commission amends 16
CFR chapter II as follows:

PART 1222—SAFETY STANDARD FOR
BEDSIDE SLEEPERS

m 1. Revise the authority citation for part
1222 to read as follows:

Authority: 15 U.S.C. 2056a.
m 2. Revise §1222.2 to read as follows:

§1222.2 Requirements for bedside
sleepers.

(a) Except as provided in paragraph
(b) of this section, each bedside sleeper
shall comply with all applicable
provisions of ASTM F2906-23,
Standard Consumer Safety
Specification for Bedside Sleepers,
approved on January 1, 2023. The
Director of the Federal Register
approves this incorporation by reference
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. This material is available
for inspection at the U.S. Consumer
Product Safety Commission and at the
National Archives and Records
Administration (NARA). Contact the
U.S. Consumer Product Safety
Commission at: the Office of the
Secretary, U.S. Consumer Product
Safety Commission, 4330 East West
Highway, Bethesda, MD 20814,
telephone (301) 504—-7479, email: cpsc-
os@cpsc.gov. For information on the
availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/
ibr-locations.html. A free, read-only
copy of the standard is available for
viewing on the ASTM website at https://
www.astm.org/READINGLIBRARY/. You
may also obtain a copy from ASTM
International, 100 Barr Harbor Drive,
P.O. Box C700, West Conshohocken, PA
19428-2959; phone: (610) 832—9585;
www.astm.org.

(b) Each bedside sleeper shall comply
with the ASTM F2906-23 standard
except in sections 2.1, 5.1, 5.6, 7.1, and
8.1 of ASTM F2906-23, replace both
“F2194 Consumer Safety Specification
for Bassinets and Cradles” and
“Consumer Specification F2194,” with
“16 CFR part 1218 Safety Standard for
Bassinets and Cradles.”

Pamela J. Stone,

Acting Secretary, Consumer Product Safety
Commission.

[FR Doc. 2023-09772 Filed 5-8-23; 8:45 am]
BILLING CODE 6355-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2022-0102; FRL—10369—
02-R9]

Air Plan Approval; Bay Area Air Quality
Management District; Nonattainment
New Source Review; 2015 Ozone
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a state implementation plan
(SIP) revision submitted by the State of
California addressing the nonattainment
new source review (NNSR)
requirements for the 2015 8-hour ozone
National Ambient Air Quality Standards
(NAAQS). This SIP revision addresses
the Bay Area Air Quality Management
District (BAAQMD or “District”) portion
of the California SIP. This action is
being taken pursuant to the Clean Air
Act (CAA or “Act”) and its
implementing regulations.

DATES: This rule is effective on June 8,
2023.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-0OAR-2022-0102. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information. If
you need assistance in a language other
than English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Po-
Chieh Ting, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 972-3191 or by
email at ting.pochieh@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and ‘“our” refer to the EPA.
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Table of Contents

I. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On December 23, 2022 (87 FR 78900),
the EPA proposed to approve the SIP
revision listed in Table 1 of this
document, addressing the NNSR
requirements for the 2015 ozone
NAAQS for the BAAQMD.

TABLE 1—SUBMITTED CERTIFICATION LETTER

District

Adoption date Submittal date

Bay Area Air Quality Management District (BAAQMD)

9/1/2021 10/6/2021

We proposed approval of the
submitted SIP revision because we
determined that the 2015 ozone
certification submitted by the District
fulfills the 40 CFR 51.1314 revision
requirement and meets the requirements
of CAA section 110 and the minimum
SIP requirements of 40 CFR 51.165. Our
proposed action contains more
information on the SIP revision and our
evaluation.

I1. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received no comments.

III. EPA Action

No comments were submitted during
the 30-day public comment period.
Therefore, as authorized in section

110(k)(3) of the Act, the EPA is
approving this certification into the
California SIP as proposed.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.astm.org/READINGLIBRARY/
https://www.astm.org/READINGLIBRARY/
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:fr.inspection@nara.gov
mailto:ting.pochieh@epa.gov
mailto:cpsc-os@cpsc.gov
mailto:cpsc-os@cpsc.gov
http://www.astm.org
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40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act.

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) directs Federal agencies
to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that ““no group of people should bear a
disproportionate burden of

environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The air agency did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. EPA did not perform an EJ
analysis and did not consider EJ in this
action. Due to the nature of the action
being taken here, this action is expected
to have a neutral to positive impact on
the air quality of the affected area.
Consideration of EJ is not required as
part of this action, and there is no
information in the record inconsistent
with the stated goal of E.O. 12898 of
achieving environmental justice for
people of color, low-income
populations, and Indigenous peoples.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 10, 2023.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may

not be challenged later in proceedings to
enforce its requirements. (See CAA
section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 3, 2023.
Martha Guzman Aceves,
Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(595) to read as
follows:

§52.220 Identification of plan-in part.
* * * * *
(C) * x %

(595) New additional materials for the
following air district were submitted on
October 6, 2021, by the Governor’s
designee.

(i) [Reserved]

(ii) Additional materials. (A) Bay Area
Air Quality Management District.

(1) “Certification that the Bay Area
Air Quality Management District’s
Existing NNSR Program Addresses the
2015 Ozone NAAQS SIP Requirements
Rule,” adopted September 1, 2021.

(2) [Reserved]

(B) [Reserved]
[FR Doc. 2023-09868 Filed 5-8—-23; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2022-0632; EPA-R08—
OAR-2022-0857; FRL-10362—-02—-R8]

Air Plan Approval, Conditional
Approval, Limited Approval and
Limited Disapproval; Colorado;
Serious Attainment Plan Elements and
Related Revisions for the 2008 8-Hour
Ozone Standard for the Denver Metro/
North Front Range Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this final action the
Environmental Protection Agency (EPA)
is addressing all or part of several State
Implementation Plan (SIP) revisions
submitted by the State of Colorado (as
explained further in this document, we
are taking no action on some specific
portions of the State’s submittals). We
are approving specified parts of SIP
revisions submitted by Colorado on
March 22, 2021, related to Clean Air Act
(CAA) requirements for the 2008 8-hour
ozone National Ambient Air Quality
Standards (NAAQS) for the Denver
Metro/North Front Range (DMNFR)
Serious nonattainment area. We are also
finalizing a limited approval and
limited disapproval of reasonably
available control technology (RACT) SIP
revisions from submissions made on
May 14, 2018, May 8, 2019, May 13,
2020, March 22, 2021, May 18, 2021,
and May 20, 2022. Further, we are
finalizing a limited conditional approval
and limited disapproval of additional
RACT related SIP submissions made on
May 31, 2017, and May 10, 2019.
Finally, in this document, the EPA is
notifying the public of findings as to
certain motor vehicle emissions budgets
in the DMNFR nonattainment area. This
action is being taken under the authority
of the CAA.

DATES: This rule is effective on June 8,
2023.

ADDRESSES: The EPA has established
two dockets for this action under Docket
ID No. EPA-R08-OAR-2022-0632 and
EPA-R08-OAR-2022-0857. All
documents in the dockets are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.

Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Abby Fulton, Air and Radiation
Division, EPA, Region 8, Mailcode
8ARD-IO, 1595 Wynkoop Street,
Denver, Colorado 80202-1129,
telephone number: (303) 312-6563,
email address: fulton.abby@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,
and “our” means the EPA.
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I. Background

The background and rationale for this
action are discussed in detail in our
November 9, 2022 1 and December 2,
20222 proposed rules, the associated
technical support documents (TSDs),
and our Response to Comments
document for this action. In the
proposed rules, we proposed to approve
and conditionally approve various
actions on Colorado’s SIP revisions that
were submitted on May 31, 2017; May
14, 2018; May 10, 2019; May 13, 2020;
March 22, 2021; May 18, 2021; and May
20, 2022. On November 9, 2022,3 we
proposed to approve portions of
Colorado’s Serious attainment plan for
the 2008 8-hour ozone NAAQS. In
addition, we proposed to approve the
motor vehicle emission budgets and
revisions to Colorado Regulation
Number 7 (Reg. 7) in the State’s March
22, 2021 submittal. We also proposed to
approve all other aspects of the March
22, 2021 submittal, except for the RACT
submission for certain sources and
enhanced monitoring, which we will be
acting on at a later date, and for the
attainment demonstration and
contingency measures. We also
proposed to approve revisions to
Colorado Regulation Number 21 (Reg.
21) from the State’s May 13, 2020
submittal, and to Reg. 7 from the State’s
May 18, 2021 submittal. Finally, we
proposed to approve the Reg. 7 revisions
from the State’s May 14, 2018 and May
13, 2020 submittals that were
conditionally approved on May 13, 2022

1Proposed rule, Air Plan Approval; Colorado;

Serious Attainment Plan Elements and Related
Revisions for the 2008 8-Hour Ozone Standard for
the Denver Metro/North Front Range
Nonattainment Area, 87 FR 67617.

2Proposed rule, Air Plan Conditional Approval;
Colorado; Revisions to Regulation Number 7 and
RACT Requirements for 2008 8-Hour Ozone
Standard for the Denver Metro/North Front Range
Nonattainment Area, 87 FR 74060.

387 FR67617.

and to convert that conditional approval
to a full approval.4

On December 2, 2022,5 we proposed
to conditionally approve various
revisions to the Colorado SIP that were
submitted to the EPA on May 31, 2017,
and May 10, 2019. In particular, we
proposed to conditionally approve into
the SIP certain Reg. 7 rules as fulfilling
the requirement to implement RACT for
sources that are covered by the 2008
miscellaneous metal coatings control
techniques guidelines (CTG) ¢ and for
major sources of nitrogen oxides (NOx)
located in the Moderate DMNFR Area
that were not acted on in our July 3,
2018,7 February 24, 2021,8 or November
5, 20219 rulemakings.

II. Comments

We received comments on the
November 9, 2022 proposal from several
parties, including Boulder County, the
City and County of Broomfield, the City
and County of Denver, the City of
Longmont, and Colorado Communities
for Climate Action (CC4CA); the Center
for Biological Diversity, 350 Colorado,
the Colorado Chapter of the Sierra Club,
the National Parks Conservation
Association, and Earthworks; individual
supporters of the Center for Biological
Diversity; and from participants in a
mass mailer campaign. The comments
were related to compliance with the
CAA, disproportionate impacts of
ozone, approvability of the attainment
plan, emission inventories, reasonable
further progress, motor vehicle
emissions budgets, RACT and
Reasonably Available Control Measures
(RACM), suggested control measures,
enforceability, and CAA section 110(1).

4Final rule, Air Plan Conditional Approval;
Colorado; Revisions to Regulation Number 7 and
Oil and Natural Gas RACT Requirements for 2008
8-Hour Ozone Standard for the Denver Metro/North
Front Range Nonattainment Area, 87 FR 29228.

587 FR 74060.

6 Control Techniques Guidelines for
Miscellaneous Metal and Plastic Parts Coatings,
EPA-453/R—-08-003, September 2008, available at
https://www.epa.gov/ground-level-ozone-pollution/
control-techniques-guidelines-and-alternative-
control-techniques.

7 Final rule, Approval and Promulgation of State
Implementation Plan Revisions; Colorado;
Attainment Demonstration for the 2008 8-Hour
Ozone Standard for the Denver Metro/North Front
Range Nonattainment Area, and Approval of
Related Revisions, 83 FR 31068, 31069-31072.

8Final rule, Approval and Promulgation of
Implementation Plans; Colorado; Revisions to
Regulation Number 7 and RACT Requirements for
2008 8-Hour Ozone Standard for the Denver Metro/
North Front Range Nonattainment Area, 86 FR
11125, 11126-11127.

9Final rule, Approval and Promulgation of
Implementation Plans; Colorado; Revisions to
Regulation Number 7; Aerospace, Oil and Gas, and
Other RACT Requirements for the 2008 8-Hour
Ozone Standard for the Denver Metro/North Front
Range Nonattainment Area, 86 FR 61071, 61072.


https://www.epa.gov/ground-level-ozone-pollution/control-techniques-guidelines-and-alternative-control-techniques
https://www.epa.gov/ground-level-ozone-pollution/control-techniques-guidelines-and-alternative-control-techniques
https://www.epa.gov/ground-level-ozone-pollution/control-techniques-guidelines-and-alternative-control-techniques
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:fulton.abby@epa.gov
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A summary of the comments and the
EPA’s responses are provided in the
Response to Comments document,
which is in the docket for this action.

II1. Final Action

This final action includes approvals,
limited approvals and limited
disapprovals, and a limited conditional
approval and limited disapproval.
Below we will explain which type of
action we are taking on each of the
submitted measures that is the subject of
this action. First, though, we note that
we are further evaluating the comments
received related to the submitted
revisions to the State’s RACM
demonstration and RACT emission
limits for refinery gas fueled process
heaters. Therefore, in this final action,
the EPA is not acting on the following:
Reg. 7, Part E, section II.A.4.g.(i) (NOx
emission limit for refinery fuel gas
heaters) from the May 20, 2022
submittal for process heaters, and
RACM from the March 22, 2021
submittal. The EPA proposed to approve
these portions of the respective SIP
submittals in our November 9, 2022
proposal. These portions of the SIP
submittals will be acted on at a later
date. This final action also does not
address the submitted attainment
demonstration, enhanced monitoring,
RACM, or contingency measures.

Below is our explanation of the
different elements of this final action.

Approvals

The EPA is approving portions of the
8-Hour Ozone Attainment Plan
submitted by the State of Colorado for
the DMNFR Area on March 22, 2021,
specifically:

e Milestone and future year emission
inventories;

¢ Reasonable further progress (RFP)
demonstration;

¢ Motor vehicle emissions budgets for
the 2020 RFP milestone year, as shown
in Table 4, because they are consistent
with the RFP demonstration for the
2008 ozone NAAQS finalized for
approval herein and meet the other
criteria in 40 CFR 93.118(e);

e Demonstration that Colorado meets
the Clean Fuel Fleet Program
requirements of CAA section 182(c)(4);

e Motor vehicle inspection/
maintenance (I/M) program; and

¢ Nonattainment new source review
(NNSR) program.

We are also approving SIP revisions to
Reg. 7, submitted by the State on May
8, 2019, May 13, 2020, March 22, 2021,
May 18, 2021, and May 20, 2022, as
shown in Table 1. Finally, the EPA is
approving and finding that the motor

vehicle emissions budgets 10 for NOx
and volatile organic compounds (VOCs)
for 2020 in the DMNFR area, as well as
the northern and southern sub-areas of
the DMNFR area, submitted with the
RFP demonstration in the March 22,
2021 SIP submittal, are adequate for
transportation conformity purposes.
Under CAA section 176(c),
transportation conformity requires that
federally supported highway and transit
project activities conform to the
applicable SIP; EPA’s transportation
conformity regulations establish the
criteria and procedures for determining
whether projects conform.1? Conformity
to a SIP means that transportation
activities will not produce new air
quality violations, worsen existing
violations, or delay timely attainment of
the national ambient air quality
standards.2 The criteria by which we
determine whether a SIP’s motor vehicle
emission budgets are adequate for
conformity purposes are outlined in 40
CFR 93.118(e)(4).13 As a result of our
approval of the budgets and our
adequacy finding, the DMNFR area, and
the area’s northern and southern sub-
areas, must use the budgets from the
submitted RFP demonstration for future
transportation conformity
determinations.

Limited Approvals and Limited
Disapprovals

After evaluating comments received
on the proposal for this action, we are
finalizing a limited approval and
limited disapproval of the rules
submitted by the State on May 14, 2018,
May 13, 2020, March 22, 2021, May 18,
2021, and May 20, 2022, as shown in
Table 2, and of the RACT categories in
Table 3.

We are also finalizing a limited
conditional approval and limited
disapproval of two RACT submissions
related to the miscellaneous metal
coatings CTG and glass melting
furnaces. That part of this action is
explained separately below.

We are finalizing a limited approval
and limited disapproval of the
regulations submitted on May 14, 2018,
May 13, 2020, March 22, 2021, May 18,
2021, and May 20, 2022, because we
have determined that they strengthen
the existing EPA-approved Colorado SIP
and are largely consistent with the
relevant CAA requirements, but that
some aspects of these rules prevent the
EPA from finding that they satisfy all of

10 See Table 4, below.

11 See 69 FR 40004 (July 1, 2004); 40 CFR part 93,
subpart A.

12 See 69 FR at 40005.

13 See also id. at 40038—40047.

the applicable requirements of the CAA.
Specifically, these rules do not include
sufficient reporting requirements to
ensure that citizens will be able to
enforce the SIP requirements, as is
necessary under the CAA and EPA
regulations.?¢ That is, the regulations in
Table 2 require facilities to maintain
records necessary to establish
compliance with these rules for a
certain period of time and to make them
available to the state on request. But if
there is no requirement for these records
to be submitted to the state absent a
request, then unless the state requests
the compliance records and then makes
them publicly available, no parties other
than the state or the EPA under its CAA
section 114 authority will have practical
access to the basic information
necessary to determine compliance by
the regulated entities under these rules.
This undermines citizens’ ability to
participate in the enforcement of the SIP
as allowed by CAA section 304. As EPA
has repeatedly stated, to be enforceable,
a CAA SIP rule must be legally and
practically enforceable.® We find that a
requirement to provide records to the
state only on request, without any
required periodic reporting to the state,
is inconsistent with CAA and regulatory
requirements for enforceability.
Therefore, due to the lack of adequate
reporting requirements (or some
equivalent means of ensuring
enforceability), the EPA is
simultaneously finalizing a limited
approval and disapproval of these rules,
as authorized under sections 110(k)(3)
and (4) and 301(a). This action
incorporates the submitted rules into
the Colorado SIP.

Section 110(c)(1) of the CAA requires
the Administrator to promulgate a
Federal implementation plan (FIP) at
any time within two years after the
Administrator finds that a state has
failed to make a required SIP
submission, finds a SIP submission to
be incomplete, or disapproves a SIP
submission, unless the state corrects the
deficiency, and the Administrator
approves the SIP revision, before the
Administrator promulgates a FIP.
Therefore, EPA will be obligated under
CAA section 110(c)(1) to promulgate a
FIP within two years after the effective

14 See 40 CFR 51.211; see also the Response to
Comments document for additional explanation of
the rationale for this action.

15 See, e.g., Proposed rule, State Implementation
Plans: Findings of Substantial Inadequacy and SIP
Calls To Amend Provisions Applying to Excess
Emissions During Periods of Startup, Shutdown,
and Malfunction, 88 FR 11842 (Feb. 24, 2023)
(noting “‘requirement that all SIP provisions be
legally and practically enforceable by states, the
EPA and parties with standing under the citizen
suit provision” of the CAA).
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date of this limited disapproval, unless
the state submits, and the EPA
approves, SIP revisions to correct the
identified deficiencies before EPA
promulgates the FIP.

In addition, this final limited
disapproval will trigger mandatory
sanctions in accordance with the
timelines and provisions of CAA section
179 and 40 CFR 52.31 unless the state
submits, and EPA approves, SIP
revisions that correct the identified
deficiencies within 18 months of the
effective date of the final limited
disapproval action.

Note that the submitted rules have
been adopted by the Colorado Air
Quality Control Commission (AQCC),
and the EPA’s final limited disapproval
does not prevent the State from
enforcing these rules. The limited
disapproval also does not prevent any
portion of the rules from being
incorporated by reference into the
federally enforceable SIP, as discussed
in the July 9, 1992 EPA memo found at:
https://www.epa.gov/sites/production/
files/2015-07/documents/procsip.pdyf.

Limited Conditional Approval and
Limited Disapproval

We are finalizing a limited
conditional approval and a limited
disapproval of SIP submissions that
were made on May 31, 2017, and May
10, 2019, respectively addressing RACT
for the miscellaneous metal coatings
CTG and glass melting furnaces. See
Table 3. This section will first explain
the conditional nature of this approval,
and then explain the limited approval/
disapproval.

We are conditionally approving these
rules based on the State’s October 13,
2022, letter committing to make
specified revisions to the rules for

miscellaneous metal coatings that were
part of the May 31, 2017 submission,
and to the rules for glass melting
furnaces that were part of the May 10,
2019 submission. This commitment to
further revisions was necessary because
on reviewing these RACT rules the EPA
had identified certain deficiencies.
Under section 110(k)(4) of the Act, the
EPA may conditionally approve a
deficient SIP revision based on a
commitment by a state to adopt specific
enforceable measures by a date certain,
but not later than one year after the date
of conditional approval of the plan
revision. As to these miscellaneous
metal coatings and glass melting
furnaces rules, on October 13, 2022,
Colorado submitted a letter 16
committing to adopt and submit specific
revisions by June 30, 2023.17
Specifically, the State committed to
adopt and submit additional VOC
coating content limits, associated work
practices, definitions, recordkeeping,
and recording requirements for motor
vehicle materials; to submit a negative
declaration (that is, a certification that
there are no covered sources in the area)
for pleasure craft surface coatings; and
to adopt and submit NOx emission
limits for glass melting furnaces at major
sources.’8 We find that the letter
includes the necessary commitments to
allow us to conditionally approve these
rules.

Colorado must adopt and submit the
specific revisions it has committed to by
June 30, 2023, in order for the
conditional approval portion of this
action to convert to approval. We note
that the Colorado AQCC adopted the
revisions as outlined in the commitment
letter on December 16, 2022, and we
anticipate that the State will meet its
deadline to submit these measures as

SIP revisions. However, if Colorado
does not comply with its commitment
by June 30, 2023, if we find Colorado’s
SIP submission provided to fulfill the
commitment to be incomplete, or if we
disapprove that SIP submission, the
conditional approval portion of this
action will convert to a disapproval. If
any of these occur and our conditional
approval converts to a disapproval, that
will constitute a disapproval of a
required plan element under part D of
title I of the Act, which will start an 18-
month clock for sanctions 19 and the
two-year clock for a FIP.20

As noted above, this conditional
approval is a limited conditional
approval, and is paired with a limited
disapproval. The reason for this limited
approval and disapproval is the same as
explained above under the heading
“Limited Approvals and Disapprovals”:
some of the rule provisions do not
require the reporting necessary under
the CAA and EPA regulations to ensure
that citizens will be able to enforce SIP
requirements. We did not identify these
reporting deficiencies until after the
State had developed proposed revisions
and submitted its commitment letter.
We have concluded that conditional
approval is appropriate despite the
reporting deficiencies because the State
has fully addressed the issues discussed
in connection with our proposed
conditional approval action. But we
have also concluded that our
conditional approval must be limited in
nature, and must be paired with a
limited disapproval, because of the
separate issues that we later identified
after reviewing comments received on
EPA’s November 9, 2022 proposed
action. As explained above, this limited
disapproval starts the FIP and sanctions
clocks associated with disapprovals.

TABLE 1—LIST OF REVISIONS TO COLORADO REG. 7 THAT THE EPA IS APPROVING IN THIS ACTION

Revised sections in May 8, 2019, May 14, 2018, May 13, 2020, March 22, 2021, May 18, 2021, and May 20, 2022 submittals for approval

May 8, 2019 Submittal:
XVI.D.4.d. (title only).
May 13, 2020, Oil and Gas Submittal:

Reg. 7, Part D, sections |.D.4 (renumbering), I.F.1. (renumbering), and I.J.1.—j. (renumbering).

March 22, 2021 Submittal:

Part E, sections ILA.1.b., ILA.4., IL.A.4.a.(ii), I.A.4.b.(), Il.A.6.a.(ii), II.A.6.5.(vii))(B), and IIL.B.

May 18, 2021 Submittal:

Reg. 7, Outline of Regulation, Part A, B, C, and D; Part E and Part F; Part E, section I.A.3. and |.D.4.—a.(ii) (renumbering).
May 20, 2022 Misc. Metals and Process Heaters Submittal:
Reg. 7, Part C, section .LA.6.b., Part E, sections Il.A.2.e—f., Il.A.4.b.(iii), Il.A.4.e.(ii), ILA.5.a., I.LA.5.b.—(i), I.LA.5.b.(i)(A)(1)—(ii)(A),
ILA.5.b.(ii)(C)—(D), Il.A.6.b.(viii)(D) and Il.A.6.c.(ii).2"

May 20, 2022 Part D Definitions Submittal:

16 The letter is dated October 13, 2022 and was
received on October 14, 2022. See “Colorado
Commitment Letter: 2008 Ozone NAAQS Serious
SIP,” email from Jessica Ferko, Planning & Policy
Program Manager, Colorado Department of Public
Health and Environment (in the docket).

17 Although CAA section 110(k)(4) allows the
EPA to make a conditional approval based on a
commitment to act within one year of the final
conditional approval, Colorado has committed to
act on a much more accelerated schedule.

18 See our proposed conditional approval at 87 FR
74060 for additional explanation.

19 See CAA section 179(a)(2).

20 See CAA section 110(c)(1)(B).

211n our proposed rule we inadvertently included
Part D, section III.C.4.e.(i)(D)(3)(b) as a revision
proposed for approval. However, this section of
Reg. 7 is state-only and thus not included in our
final action for approval in the SIP.


https://www.epa.gov/sites/production/files/2015-07/documents/procsip.pdf
https://www.epa.gov/sites/production/files/2015-07/documents/procsip.pdf
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TABLE 1—LIST OF REVISIONS TO COLORADO REG. 7 THAT THE EPA IS APPROVING IN THIS ACTION—Continued

Revised sections in May 8, 2019, May 14, 2018, May 13, 2020, March 22, 2021, May 18, 2021, and May 20, 2022 submittals for approval

Reg. 7, Part D, section 11l.B.2., 1ll.B.5., llI.B.7., 11.B.11., and 1Il.B.13.

May 20, 2022 Part D Oil and Gas Submittal:

Reg. 7, Part D, section 1.J.1.i.—(D) (renumbering).

TABLE 2—LIST OF COLORADO REVISIONS TO REGS. 7 AND 21 FOR WHICH THE EPA IS FINALIZING A LIMITED APPROVAL

AND LIMITED DISAPPROVAL IN THIS ACTION

Submittals

Revised section for limited approval

Reason for limited disapproval

May 14, 2018 Submittal

May 13, 2020 Oil and Gas Sub-
mittal.

May 13, 2020 Reg. 21 Submittal ....

March 22, 2021 Submittal

May 20, 2022 Misc. Metals and
Process Heaters Submittal.

May 20, 2022 Part D Oil and Gas
Submittal.

Reg. 7, Part D, sections XIl.J.1.~h., XIl.J.h.()(A)=(D), XII.J.1.i.j

Reg. 7, Part D, sections |.D.-D.3.a.(i), I.D.3.b.—b.(i), 1.D.3.b.(ii),
1.D.3.b.(v), 1.D.3.b.(vii), I.D.3.b.(ix), I.LE.1.a., l.LE.2.—.c.(ii), |.E.2.c.(iv)-
c.(viii), I.LF.1., F.2.a., I.F.2.c.—c.(vi), .F.3.-3.a, and I.F.3.c.—c.(i)(C).

Reg. 21, Part A, sections I-1.A.1, 1.B.-VI.AAAAAAA., Part B, sections
l-ILA1., I.B.=VILTTT.

Reg. 7, Part C, sections 1.0., 1.0.2,, 1.0.3.a., 1.0.3.b.—c., .O.4.a,,
I.0.5.a., Part E, sections 1l.A.4.a.(iv), Il.A.4.b.(i)(A)(1), Il.LA.4.b.(iv),
ILA4.c., ILA5.c.(i)(A)—(2), and V.

Reg. 7, Part C, sections I.L.1.a., I.L.1.b.(i), I.L.b.(ii), I.L.1.b.(iii)—(vii),
I.L.1.c.(ii)—(xxvi), l.L.2.a., .L.2.b.-I.L.5.d., Part E, sections Il.A.2.e—
f., ILA.3.p., LA.4,, Il.LA.4.a.(iv), II.A.4.g.—(ii) (except NOx emission
limit for refinery fuel gas), Il.A.5.a.(i)(A), and Il.A.5.b.(ii)(B).

Reg. 7, Part D, section |.E.3-a.(iii) and 1.J.1.g.-h., and 1.J.1.(i)(E)—(F)

No requirements within these pro-
visions to submit records to the
state.

No requirements to submit Reg. 7,
Part D, section I.F.1.d. or
I.F.2.c.(iii) records to the state.

No requirements within these pro-
visions to submit records to the
state.

No requirements within these pro-
visions to submit records to the
state.

No requirements within these pro-
visions to submit records to the
state.

No requirements within these pro-
visions to submit records to the
state.

TABLE 3—RACT CATEGORIES, FINAL ACTION, AND CORRESPONDING SECTIONS OF SUBMITTALS

RACT category

Final action

Location of RACT demonstration

Storage tanks and centrifugal compressors in
the oil and natural gas industry covered by
EPA’s 2016 Oil and Gas CTG.

Combustion equipment at major sources (com-
bustion turbines, combustion equipment at
boilers, lightweight aggregate kilns, and nat-
ural gas fired process heaters).

Combustion equipment at major sources (glass
melting furnaces).

22 See 87 FR 29228.

Converting previous conditional approval?22 to
a limited approval and limited disapproval
(conversion to approval appropriate be-
cause Colorado sufficiently corrected the
deficiency identified in the rulemaking re-
lated to the previous conditional approval,
but that approval is limited because of a
newly identified issue separate from the de-
ficiency that was identified as basis for pre-
vious conditional approval. The newly identi-
fied issue concerns the lack of requirements
within these provisions to submit records of
the inspections required in Reg. 7, Part D,
section |.E. or performance tests required in
I.E.3.a.(iii) and 1.J.i.(i). to the state.

Limited approval and limited disapproval be-
cause there are no requirements to submit
records to the state.

Conditional approval and disapproval because
there are no requirements to submit records
to the state.

Technical Support Document for Reasonably
Available Control Technology for the Oil and
Gas Industry, Dec. 17, 2021 (contained
within the May 20, 2022 submittal).

Technical Support Document for Reasonably
Available Control Technology for Major
Sources, Dec. 14, 2020 (contained within
the March 22, 2021 submittal) and Tech-
nical Support Document for Reasonably
Available Control Technology for Major
Sources, July 16, 2021 (contained within
the May 20, 2022 submittal).

Technical Support Document for Reasonably
Available Control Technology for Major
Sources, Draft, October 31, 2022 (contained
in the docket of the December 2, 2022 pro-
posed rule).
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TABLE 3—RACT CATEGORIES, FINAL ACTION, AND CORRESPONDING SECTIONS OF SUBMITTALS—Continued

RACT category

Final action

Location of RACT demonstration

Wood coating

Miscellaneous Metal Coatings, Tables 2 and 7
of the CTG.

Miscellaneous Metal Coatings, Table 5, Pleas-
ure Craft Surface Coating VOC Content Lim-
its of the CTG.

Miscellaneous Metal Coatings, Table 7, Motor
Vehicle Materials VOC Content Limits of the
CTG.

Foam manufacturing

Limited approval and limited disapproval be-
cause there are no requirements to submit
records to the state.

Limited approval and limited disapproval be-
cause there are no requirements to submit
records to the state.

Conditional approval

Limited conditional approval and limited dis-
approval because there are no require-
ments to submit records to the state.

Limited approval and limited disapproval be-
cause there are no requirements to submit
records to the state.

Technical Support Document for Reasonably
Available Control Technology for Major
Sources, Dec. 14, 2020 (contained within
the March 22, 2021 submittal).

Technical Support Document for Reasonably
Available Control Technology for Major
Sources, July 16, 2021 (contained within
the May 20, 2022 submittal).

N/A—In October 13, 2022 commitment letter,
state committed to provide negative dec-
laration (certification that there are no
sources in the area).

October 13, 2022 commitment letter.

Technical Support Document for Reasonably
Available Control Technology for Major
Sources, Dec. 14, 2020 (contained within
the March 22, 2021 submittal).

TABLE 4—ADEQUATE TOTAL AREA AND SUB-AREA 2020 MOTOR VEHICLE EMISSIONS BUDGETS FOR NOx AND VOC IN

THE DMNFR NONATTAINMENT AREA

2020 NOx 2020 VOC
Area of applicability emissions emissions
(tpd) (tpd)
NOMNEIN SUD-AIEA ....eeiiiiiiieiee ettt e e e e et e e e e e e et e e e e e e e eeaaassaeeaeeeseansseeeeaeeeansnsseneeens 9.7 8.2
SToT0] (=T S TU o Er=T = P 45.0 41.2
Total NONAAINMENT AFBA .....eeiiiiieiitiii et e et e e e e e e s e e e e e e s saeaeeeeeeessastaeeeeaeseasnsaneeeeeannnsnnns 54.7 494

IV. Consideration of Section 110(1) of
the CAA

Under section 110(1) of the CAA, the
EPA cannot approve a SIP revision if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress toward attainment of the
NAAQS, or any other applicable
requirement of the Act. In addition,
section 110(1) requires that each revision
to an implementation plan submitted by
a state be adopted by the state after
reasonable notice and public hearing.

As further explained in the response
to comments document, the Colorado
SIP revisions that the EPA is approving,
conditionally approving, and finalizing
a limited approval for do not interfere
with any applicable requirements of the
Act. None of the Reg. 7 and Reg. 21
revisions submitted by the State would
be weakening the SIP. Rather, the SIP
revisions here will be strengthening the
SIP. The Response to Comments for this
action provides a full technical basis for
this conclusion. Colorado’s submittals
provide adequate evidence that the
revisions were adopted after reasonable
public notices and hearings. Therefore,
CAA section 110(1) requirements are
satisfied.

V. Environmental Justice
Considerations

The EPA reviewed demographic data,
which provides an assessment of
individual demographic groups of
populations living within the DMNFR
Area. The EPA then compared the data
to the national averages for each of the
demographic groups. The results of this
analysis are being provided for
informational and transparency
purposes. The results of the
demographic analysis indicate that for
populations within the DMNFR Area,
there are census block groups in which
the percentage of people of color
(persons who reported their race as a
category other than White alone and/or
Hispanic or Latino) is greater than the
national average (39%) and above the
80th percentile.23 There are also census
block groups within the DMNFR Area
that are below the national average
(33%) poverty level and above the 80th
percentile.24

This final action approves the
majority of the State’s ozone attainment
plan submittal for the DMNFR Area and
finalizes a limited approval of state

23 See “EJSCREEN Maps” pdf, available within
the docket.
24 ]d.

rules as meeting RACT and satisfying
other CAA requirements. The EPA has
defined RACT as the lowest emission
limitation that a particular source is
capable of meeting by the application of
control technology that is reasonably
available considering technological and
economic feasibility. The CAA requires
this action, and the EPA recognizes the
adverse impacts of ozone. Information
on ozone and its relationship to negative
health impacts can be found in the
National Ambient Air Quality Standards
for Ozone.2> We expect that this action
and resulting emissions reductions will
generally be neutral or contribute to
reduced environmental and health
impacts on all populations in the
DMNFR Area, including people of color
and low-income populations. At a
minimum, this action would not worsen
any existing air quality and is expected
to ensure the area is meeting
requirements to attain and/or maintain
air quality standards. Further, there is
no information in the record indicating
that this action is expected to have
disproportionately high or adverse
human health or environmental effects
on a particular group of people.

25 Final rule, 73 FR 16436 (March 12, 2008).
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VI. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of Colorado
AQCC Regulation 7 pertaining to the
control of ozone via ozone precursors
and control of hydrocarbons via oil and
gas emissions and Regulation 21
pertaining to Control of Volatile Organic
Compounds from Consumer Products
and Architectural and Industrial
Maintenance Coatings (as specified in
Tables 1, 2, and 3 above). The EPA has
made, and will continue to make, these
materials generally available through
www.regulations.gov and at the EPA
Region 8 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by the EPA for inclusion in
the State implementation plan, have
been incorporated by reference by the
EPA into that plan, are fully federally
enforceable under sections 110 and 113
of the CAA as of the effective date of the
final rulemaking of the EPA’s approval,
and will be incorporated by reference in
the next update to the SIP
compilation.26

VII. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Orders 12866: Regulatory
Planning and Executive Order 13563:
Improving Regulation and Regulatory
Review

This action is not a significant
regulatory action and was, therefore, not
submitted to the Office of Management
and Budget for review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act. This final action does not establish
any new information collection
requirement apart from what is already
required by law. This finding relates to
the requirement in the CAA for states to
submit SIPs under CAA section 182(b)
and (c) addressing obligations
associated with the 2008 ozone NAAQS.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a

2662 FR 27968 (May 22, 1997).

substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. This action is disapproving SIP
submissions for not containing the
necessary provisions to satisfy CAA
enforceability requirements and related
regulatory reporting requirements under
40 CFR 51.211.

D. Unfunded Mandates Reform Act of
1995 (UMRA)

This action does not contain any
unfunded mandate as described in
UMRA 2 U.S.C. 1531-1538 and does not
significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local, or
tribal governments or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the state, on the
relationship between the National
Government and the state, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175, because the SIP is not
approved to apply on any Indian
reservation land or in any other area
where the EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction, and will not impose
substantial direct costs on tribal
governments or preempt tribal law.
Thus, Executive Order 13175 does not
apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern health or
safety risks that the EPA has reason to
believe may disproportionately affect
children, per the definition of “covered
regulatory action” in section 2—202 of
the Executive order. This action is not
subject to Executive Order 13045
because it merely disapproves SIP
submissions as not containing the
necessary provisions to satisfy interstate
transport requirements under CAA
section 110(a)(2)(D)@{)().

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211, because it is not a

significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

This final action approves parts of
Colorado’s 2008 ozone Serious
attainment plan and finalizes a limited
approval, limited conditional approval,
and limited disapproval of various other
submissions. As a result of EPA’s
approval, limited conditional approval,
limited approval, and limited
disapproval, Colorado Department of
Public Health and Environment
(CDPHE) is required to undertake
additional actions to meet CAA
requirements. The impact of the limited
disapproval is described in section III,
Limited Approvals and Limited
Disapprovals and Limited Conditional
Approval and Limited Disapproval, of
this preamble. Information concerning
the EPA’s efforts to identify potential
environmental burdens and susceptible
populations in the DMNFR Area is in
our November 9, 2022 proposed rule, 87
FR 67633. This action is expected to
help ensure that the DMNFR Area meets
CAA requirements and there is no
information in the record indicating that
this action is expected to have
disproportionately high or adverse
health or environmental effects on a
particular group of people.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

L. Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 23,
2016. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).


https://www.epa.gov/laws-regulations/laws-and-executive-orders
https://www.epa.gov/laws-regulations/laws-and-executive-orders
http://www.regulations.gov
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Greenhouse gases, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: April 26, 2023.
K.C. Becker,
Regional Administrator, Region 8.

For the reasons set forth in the
preamble, 40 CFR part 52 is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart G—Colorado

m 2.In §52.319, revise paragraph (a) to
read as follows:

§52.319 Conditional approval.

(a) The EPA is making a limited
conditional approval and limited
disapproval of revisions committed to
correcting deficiencies identified with
submissions made on May 31, 2017, and
May 10, 2019. The conditional approval
is based upon the October 13, 2022
commitment from the State to submit a
SIP revision consisting of rule revisions
that will cure the identified deficiencies
within twelve months after the EPA’s
conditional approval. If the State fails to
meet its commitment, the conditional
approval will be treated as a disapproval
with respect to the rules and CTG
category for which the corrections are
not met. The following rules are
conditionally approved, except as they

relate to periodic reporting requirements
to the state for which we are
disapproving, because we have
determined that the rules strengthen the
SIP and are largely consistent with the
relevant CAA requirements:

(1) Regulation number 7 (Reg. 7), Part
G, section LP. and Reg. 7, Part E, section
II.A.4. RACT requirements for the
Colorado ozone SIP for the “Control
Techniques Guidelines for
Miscellaneous Metal and Plastic Parts
Coatings,” Tables 5 and 7, EPA453/
R08003, September 2008 and glass
melting furnaces.

(2) [Reserved]

* * * * *

m 3.1In §52.320:

m a. In the table in paragraph (c):

m i. Under the center heading ‘5 CCR
1001-09, Regulation Number 7, Control
of Ozone Via Ozone Precursors and
Hydrocarbons via Oil and Gas
Emissions, (Emissions of Volatile
Organic Compounds and Nitrogen
Oxides), Part C, Surface Coating,
Solvents, Asphalt, Graphic Arts and
Printing, and Pharmaceuticals”, revise
the entry “I. Surface Coating
Operations™.

m ii. Under the center heading “5 CCR
1001-09, Regulation Number 7, Control
of Ozone Via Ozone Precursors and
Hydrocarbons via Oil and Gas
Emissions, (Emissions of Volatile
Organic Compounds and Nitrogen
Oxides), Part D, Oil and Natural Gas
Operations”, revise the entries “I.
Volatile Organic Compound Emissions
from Oil and Gas Operations” and “III.
Natural Gas-Actuated Pneumatic
Controllers Associated with Oil and Gas
Operations™.

m iii. Under the center heading ‘5 CCR
1001-09, Regulation Number 7, Control
of Ozone Via Ozone Precursors and
Hydrocarbons via Oil and Gas
Emissions, (Emissions of Volatile
Organic Compounds and Nitrogen

Oxides), Part E, Combustion Equipment
and Major Source RACT”, revise the
entries “I. Control of Emissions from
Engines” and “II. Control of Emissions
from Stationary and Portable Engines
and Other Combustion Equipment in
the 8-Hour Ozone Control Area”.
m iv. Add the center heading ““5 CCR
1001-21, Regulation Number 21,
Control of Volatile Organic Compounds
from Consumer Products and
Architectural and Industrial
Maintenance Coatings” and the entries
“I. Applicability”, “II. Consumer
Products”, “III. Architectural and
Industrial Maintenance Coatings”’, and
“IV. Definitions” at the end of the table,
after the entry “VIIL. Steamboat Springs
PM,o Attainment/Maintenance Area”.
m b. In the table in paragraph (e):
m i. Revise the entry “2008 Ozone
Moderate Area Attainment Plan”.
m ii. Remove the entry ‘Reasonably
Available Control Technology for the
2008 8-Hour Ozone National Ambient
Air Quality Standard (NAAQS) State
Implementation Plan (RACT SIP)” and
add the entry “Reasonably Available
Control Technology for the 2008 8-Hour
Ozone National Ambient Air Quality
Standard (NAAQS) Moderate State
Implementation Plan (RACT SIP)” in its
place.
m iii. Add the entries 2008 Ozone
Serious Area Attainment Plan” and
“Reasonably Available Control
Technology for the 2008 8-Hour Ozone
National Ambient Air Quality Standard
(NAAQS) Serious State Implementation
Plan (RACT SIP)” after the entry “Ozone
(8-hour, 2015) DMNFR NNSR
Certification”.

The revisions and additions read as
follows:

§52.320 Identification of plan.
* * * * *
(C) * x %

State

Title effective date

EPA effective

date Final rule citation/date

Comments

5 CCR 1001-09, Regulation Number 7, Control of Ozone Via Ozone Precursors and Hydrocarbons via Oil and Gas Emissions, (Emis-
sions of Volatile Organic Compounds and Nitrogen Oxides), Part C, Surface Coating, Solvents, Asphalt, Graphic Arts and Print-

ing, and Pharmaceuticals

|. Surface Coating Oper- 2/14/2021

ations.

6/8/2023 [insert Federal Register

citation], 5/9/2023.

Previous SIP approval
changes approved 7/3/2018; substantive changes

8/5/2011; nonsubstantive

approved 2/24/2021; nonsubstantive changes ap-
proved 11/5/2021. Substantive changes limited
approval/disapproval 5/9/2023.
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Title effegit\?éedate EPA de;{gctive Final rule citation/date Comments

5 CCR 1001-09, Regulation Number 7, Control of Ozone Via Ozone Precursors and Hydrocarbons via Oil and Gas Emissions,
(Emissions of Volatile Organic Compounds and Nitrogen Oxides), Part D, Oil and Natural Gas Operations

I. Volatile Organic Com- 1/30/2022 6/8/2023 [insert Federal Register
pound Emissions from citation], 5/9/2023.
QOil and Gas Operations.

lll. Natural Gas-Actuated 2/14/2020 6/8/2023 [insert Federal Register

Pneumatic Controllers
Associated with Oil and
Gas Operations.

citation], 5/9/2023.

Previous SIP approval 2/13/2008. Substantive
changes to section Xll; state-only provisions ex-
cluded, approved 7/3/2018. Substantive changes
approved 11/25/2021 except no action on sections
I1.D.,, LLE., ILF. and I.J.1. Conditional approval of
sections I.D., I.E., I.F., and 1.J.1. 5/13/2022. Lim-
ited approval/disapproval section I.D., L.E., LF,
and I.J.1 5/9/2023.

* * *

Substantive changes to Ill.-IIl.B.3., Ill.B.5., 11l.B.7.—
Ill.C.2.c.(ii), N.D.-I.D.2.b., 1I.D.3.b., and II.E.—-
IIl.LE.2.c. approved 11/5/2021. Revisions to defini-
tions for pneumatic controls approved 5/9/2-23.

5 CCR 1001-09, Regulation Number 7, Control of Ozone Via Ozone Precursors and Hydrocarbons via Oil and Gas Emissions,
(Emissions of Volatile Organic Compounds and Nitrogen Oxides), Part E, Combustion Equipment and Major Source RACT

I. Control of Emissions 11/14/2020 6/8/2023 [insert Federal Register
from Engines. citation], 5/9/2023.

II. Control of Emissions 2/14/2020 6/8/2023 [insert Federal Register
from Stationary and citation], 5/9/2023.
Portable Engines and
Other Combustion
Equipment in the 8-Hour
Ozone Control Area.

Previous SIP approval 8/19/2005 and 12/31/2012;
nonsubstantive changes to sections XVI.A.-C. 7/3/
2018; substantive changes approved 2/24/2021,
except sections XVI.D.4.b.(i) and XVI.D.4.d. sec-
tion XVII.E.3.a. from the Regional Haze SIP ap-
proved in SIP. Previous SIP approval 12/31/2012;
nonsubstantive changes approved 2/24/2021 and
11/5/2021. Limited approval/disapproval 5/9/2023.

Previous SIP approvals 8/19/2005 and 12/31/2012;
nonsubstantive changes to approved 7/3/2018;
substantive changes approved 2/24/2021 except
sections XVI.D.4.b.(i) and XVI.D.4.d. Substantive
changes approved 11/5/2021. Limited approval/
disapproval 5/9/2023except NOx emission limits
for refinery fuel heaters in 1l.A.4.g.

* * *

5 CCR 1001-21, Regulation Number 21, Control of Volatile Organic Compounds from Consumer Products and Architectural and

Industrial Maintenance Coatings

I. Applicability ................... 09/14/2019 6/8/2023 [insert Federal Register Limited approval/disapproval 5/9/2023.
citation], 5/9/2023.
Il. Consumer Products ..... 09/14/2019 6/8/2023 [insert Federal Register Limited approval/disapproval 5/9/2023.
citation], 5/9/2023.
lll. Architectural and In- 09/14/2019 6/8/2023 [insert Federal Register Limited approval/disapproval 5/9/2023.
dustrial Maintenance citation], 5/9/2023.
Coatings.
IV. Definitions ................... 09/14/2019 6/8/2023 [Insert Federal Register Limited approval/disapproval 5/9/2023.
citation, 5/9/2023.
* * * * * (e] * % %
Title effecﬁit\?éedate EPA deafIthive Final rule citation/date Comments
Maintenance and Attainment Plan Elements

Denver Metropolitan Area
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Title effeg;[\?éedate EPA deaf{gctlve Final rule citation/date Comments

2008 Ozone Moderate Area Attain- 1/14/2017 8/2/2018 83 FR 31068, 7/3/2018 .......cccoeeene
ment Plan.

Reasonably Available Control Tech- 11/21/2017 6/8/2023 [insert Federal Register citation], Except major source NOx RACT.
nology for the 2008 8-Hour 5/9/2023. Previous SIP approvals 7/03/
Ozone National Ambient Air 2018, 2/24/2021, and 11/05/
Quality Standard (NAAQS) Mod- 2021. Limited approval/limited
erate State Implementation Plan disapproval of RACT regulations
(RACT SIP). 5/9/2023.

2008 Ozone Serious Area Attain- 2/14/2020 6/8/2023 [insert Federal Register citation], Except for contingency measures,
ment Plan. 5/9/2023. RACM, enhanced monitoring,

and attainment demonstration.

Reasonably Available Control Tech- 2/14/2020 6/8/2023  5/9/2023 .....ccceieeeee e Limited approval and limited dis-
nology for the 2008 8-Hour approval.

Ozone National Ambient Air
Quality Standard (NAAQS) Seri-
ous State Implementation Plan
(RACT SIP).
[FR Doc. 2023-09229 Filed 5-8-23; 8:45 am] available at https:// II. Do any statutory and Executive

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 174

[EPA-HQ-OPP-2019-0508; FRL~7261—05—
OCSPP]

RIN 2070-AK54

Notification of Submission to the
Secretary of Agriculture; Pesticides;
Exemptions of Certain Plant-
Incorporated Protectants (PIPs)
Derived From Newer Technologies;
Draft Final Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification of submission to
the Secretary of Agriculture.

SUMMARY: This document notifies the
public as required by the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) that the EPA Administrator
has forwarded to the Secretary of the
United States Department of Agriculture
(USDA) a draft regulatory document
entitled ‘“Pesticides; Exemptions of
Certain Plant-Incorporated Protectants
(PIPs) Derived from Newer
Technologies; Final Rule.” The draft
regulatory document is not available to
the public until after it has been signed
and made available by EPA.

DATES: Notification effective as of May
1, 2023.

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0508, is

www.regulations.gov. That docket
contains historical information and this
Federal Register document; it does not
contain the draft final rule.

FOR FURTHER INFORMATION CONTACT:
Amanda Pierce, Biopesticides and
Pollution Prevention Division (7511M),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; telephone number: (202)
566—1470; email address:
pierce.amanda@epa.gov.

SUPPLEMENTARY INFORMATION:
I. What action is EPA taking?

FIFRA section 25(a)(2)(B) requires the
EPA Administrator to provide the
Secretary of USDA with a copy of any
draft final rule at least 30 days before
signing it in final form for publication
in the Federal Register. The draft final
rule is not available to the public until
after it has been signed by EPA. If the
Secretary of USDA comments in writing
regarding the draft final rule within 15
days after receiving it, the EPA
Administrator shall include the
comments of the Secretary of USDA, if
requested by the Secretary of USDA,
and the EPA Administrator’s response
to those comments with the final rule
that publishes in the Federal Register.
If the Secretary of USDA does not
comment in writing within 15 days after
receiving the draft final rule, then the
EPA Administrator may sign the final
rule for publication in the Federal
Register any time after the 15-day
period.

Order reviews apply to this
notification?

No. This document is merely a
notification of submission to the
Secretary of USDA. As such, none of the
regulatory assessment requirements
apply to this document.

List of Subjects in 40 CFR Part 174

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Plant-incorporated
protectants, Reporting, and
recordkeeping requirements.

Dated: May 1, 2023.
Michal Freedhoff,

Assistant Administrator, Office of Chemical
Safety and Pollution Prevention.

[FR Doc. 2023-09542 Filed 5-8—23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2022-0005; FRL-10908-01—
OCSPP]

Fomesafen; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fomesafen in
or on Vegetable, bulb, group 3-07;
Vegetable, cucurbit, group 9; Vegetable,
fruiting, group 8-10; and Vegetable,
legume, forage and hay, except soybean,
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subgroup 7-22A. Interregional Research
Project Number 4 (IR—4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective May
9, 2023. Objections and requests for
hearings must be received on or before
July 10, 2023, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2022—-0005, is
available at https://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room and the OPP
Docket is (202) 566—1744. For the latest
status information on EPA/DC services,
docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Charles Smith, Director, Registration
Division (7505T), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (202) 566—1030;
email address: RDFRNotices@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).
e Animal production (NAICS code 112).
¢ Food manufacturing (NAICS code

311).

e Pesticide manufacturing (NAICS code

32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Office of the Federal Register’s e-

CFR site at https://www.ecfr.gov/
current/title-40.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2022-0005 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before July
10, 2023. Addresses for mail and hand
delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2022-0005, by one of the following
methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be CBI
or other information whose disclosure is
restricted by statute.

¢ Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/where-send-
comments-epa-dockets.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at https://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of April 28,
2022 (87 FR 25178) (FRL-9410-12—
OCSPP), EPA issued a document
pursuant to FFDCA section 408(d)(3), 21
U.S.C. 346a(d)(3), announcing the filing
of a pesticide petition (PP 1E8957) by

IR—4, North Carolina State University,
1730 Varsity Drive, Venture IV, Suite
210, Raleigh, NC 27606. The petition
requested that 40 CFR 180.433 be
amended by establishing tolerances for
residues of fomesafen, 5-2-chloro-4-
(trifluoromethyl)phenoxy-N-
(methylsulfonyl)-2-nitrobenzamide in or
on the raw agricultural commodities
Vegetable, bulb, group 3-07 at 0.02 parts
per million (ppm); Vegetable, cucurbit,
group 9 at 0.025 ppm; Vegetable, foliage
of legume, except soybean, subgroup 7A
at 0.05 ppm; and Vegetable, fruiting,
group 8-10 at 0.025 ppm.

The petition also proposed to remove
established tolerances for residues of
fomesafen in or on the following:
Cantaloupe at 0.025 ppm; Cucumber at
0.025 ppm; Pepper, bell at 0.025 ppm;
Pepper, non-bell at 0.025 ppm; Pumpkin
at 0.025 ppm; Squash, summer at 0.025
ppm; Squash, winter at 0.025 ppm;
Tomato at 0.025 ppm; and Watermelon
at 0.025 ppm.

That document referenced a summary
of the petition, which is available in the
docket, https://www.regulations.gov.
One comment was submitted in
response to this petition. EPA’s
response to this comment can be found
in Unit VL.D. of this publication.

Based upon review of the data
supporting the petition and in
accordance with its authority under
FFDCA section 408(d)(4)(A)(i), EPA is
modifying some of the requested
tolerances and one of the tolerance
definitions. For details, see Unit VI.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified


https://www.epa.gov/dockets/where-send-comments-epa-dockets
https://www.epa.gov/dockets/where-send-comments-epa-dockets
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therein, EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of and to make a determination
on aggregate exposure for fomesafen
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fomesafen follows.

In an effort to streamline its
publications in the Federal Register,
EPA is not reprinting sections that
repeat what has been previously
published for tolerance rulemaking of
the same pesticide chemical. Where
scientific information concerning a
particular chemical remains unchanged,
the content of those sections would not
vary between tolerance rulemaking, and
EPA considers referral back to those
sections as sufficient to provide an
explanation of the information EPA
considered in making its safety
determination for the new rulemaking.

EPA has previously published a
tolerance rulemaking for fomesafen, in
which EPA concluded, based on the
available information, that there is a
reasonable certainty that no harm would
result from aggregate exposure to
fomesafen and established tolerances for
residues of that chemical. EPA is
incorporating previously published
sections of that rulemaking that remains
unchanged, as described further in this
rulemaking. Specific information on the
risk assessment conducted in support of
this action, including on the studies
received and the nature of the adverse
effects caused by fomesafen, can be
found in the document titled
“Fomesafen. Human Health Risk
Assessment for the Petition to Establish
Permanent Tolerances and Associated
Registrations for Bulb Vegetable (Group
3—-07) and Vegetable, Foliage of Legume
Except Soybean (Subgroup 7A) and for
Proposed Crop Group Conversions and
Expansions for Vegetable, Cucurbit
(Group 9) and Vegetable, Fruiting
(Group 8-10).” (hereafter, the
Fomesafen Human Health Assessment)
which is available in the docket for this
action at https://www.regulations.gov.

Toxicological profile. Fomesafen is an
herbicide that is absorbed by leaves and
roots and inhibits potato polyphenol
oxidase (PPO), leading to irreversible
cell membrane damage. PPO inhibits a
step in the protoporphyrin synthesis
pathway and is a precursor to both
chlorophyll and hemoglobin synthesis.
The toxicological database for fomesafen
is complete. The primary target organ of
fomesafen is the liver. Generally, in rats,
after subchronic and chronic exposure,
liver histopathology (hyalinization of
hepatocytes, necrosis, etc.) provided the

most sensitive toxicological endpoint. In
mice, liver tumors were observed after
chronic exposure, and liver
carcinogenicity has been established by
a peroxisome proliferator-activated
receptor (PPAR)-alpha mode of action.
Decreased motor activity was observed
at doses above those causing liver
toxicity. Post-implantation loss was
noted in the rat developmental study,
but no quantitative or qualitative
evidence of increased susceptibility was
seen following in utero exposure to rats
in developmental studies or in the 2-
generation reproduction study.
Fomesafen can result in suppression of
anti-sheep red blood cell (SRBC)
immunoglobulin M response; however,
this immunotoxic potential was noted
only at high doses. In a metabolism
study in rats, fomesafen was readily
absorbed in male and female rats after
oral dosing. The sex difference was not
evident at higher doses, where urine
was the main route of excretion after a
single oral dose of 500 mg/kg. However,
a marked sex difference in disposition
was observed at low doses, with females
excreting a higher percentage compared
to males.

Carcinogenicity was not observed in
the rat chronic toxicity/carcinogenicity
study. Liver tumors were produced in
the mouse carcinogenicity study;
however, the Agency determined that
fomesafen should be classified as “Not
Likely to be Carcinogenic to Humans.”
This decision was based on the weight-
of-evidence (WOE) which supports
activation of peroxisome proliferator-
activated receptor alpha (PPAR0) as the
mode of action for fomesafen-induced
hepatocarcinogenesis in mice.

Toxicological points of departure/
Levels of concern. The toxicological
endpoints for fomesafen have changed
since the last rulemaking and have been
updated in accordance with current
hazard evaluation practices. For a
summary of the Toxicological Points of
Departure/Levels of Concern used for
the safety assessment, see Section 4.5.3.
of the Fomesafen Human Health
Assessment.

Exposure assessment. Much of the
exposure assessment remains the same
since the rulemaking that published on
February 7, 2018 (83 FR 5312) (FRL-
9972-66), although the new exposure
assessment incorporates additional
dietary exposures from the petitioned-
for tolerances. These updates are
discussed in this section; for a
description of the rest of EPA’s
approach to and assumptions for the
exposure assessment, see Unit III.C in
the February 7, 2018, rulemaking.

EPA conducted unrefined acute and
chronic dietary (food and drinking

water) exposure and risk assessments
using the Dietary Exposure Evaluation
Model with the Food Commodity Intake
Database (DEEM—-FCID, ver. 4.02) which
incorporates food consumption data
from the United States Department of
Agriculture (USDA) National Health and
Nutrition Examination Survey, What We
Eat in America (NHANES/WWEIA;
2005—2010). The acute and chronic
dietary assessments used tolerance-level
residues, 100 percent crop treated (PCT)
and default processing factors.

Drinking water and non-occupational
exposures. The estimated drinking
water concentrations (EDWCs) have
been updated since the 2018
rulemaking. The Agency used EDWGCs of
154 parts per billion for the acute
assessment and 118 ppb for the chronic
assessment.

There are no proposed or registered
residential uses of fomesafen at this
time; therefore, a quantitative
residential assessment was not
conducted.

Cumulative exposure. Section
408(b)(2)(D)(v) of FFDCA requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information” concerning the cumulative
effects of a particular pesticide’s
residues and ““other substances that
have a common mechanism of toxicity.”
Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
fomesafen and any other substances. For
the purposes of this action, therefore,
EPA has not assumed that fomesafen
has a common mechanism of toxicity
with other substances.

IV. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
Safety Factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence of increased
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susceptibility of rat fetuses to in utero
exposure to fomesafen. Post-
implantation loss was noted in the rat
developmental study, but no
quantitative or qualitative evidence of
increased susceptibility was seen
following in utero exposure to rats in
developmental studies or in the 2-
generation reproduction study. As the
etiology of the post-implantation loss is
unknown, it is considered to be both a
maternal and fetal endpoint and not
indicative of increased susceptibility.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the Food Quality
Protection Act Safety Factor were
reduced to 1X. That decision is based on
the following findings:

i. The toxicology database for
fomesafen is complete and sufficient for
assessing potential susceptibility to
infants and children.

ii. The potential of neurotoxicity
(decreased motor activity) was observed
in the acute neurotoxicity study in the
rat. However, there is a low degree of
concern for the potential neurotoxic
effects of fomesafen since (1) clear no
observed adverse effect levels (NOAELS)
were identified for the neurotoxic
effects; and (2) the endpoints chosen for
risk assessment are protective of any
potential neurotoxicity.

iii. There is no evidence of increased
susceptibility after exposure to
fomesafen. Post-implantation loss was
observed in the rat developmental
toxicity study. However, as the etiology
of the effect is unknown, it is
considered to be both a maternal and
fetal effect.

iv. There are no residential uses for
fomesafen, and the dietary assessment is
based on high-end exposure
assumptions including 100 PCT,
tolerance level residues, and high-end
estimates derived from ground drinking
water modeling estimates. These
exposure assessments are not likely to
underestimate the resulting estimates of
risk from exposure to fomesafen.

V. Aggregate Risks and Determination
of Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing dietary exposure
estimates to the acute population-
adjusted dose (aPAD) and chronic
population-adjusted dose (cPAD).
Short-, intermediate-, and chronic-term
aggregate risks are evaluated by
comparing the estimated total food,
water, and residential exposure to the
appropriate points of departure to
ensure that an adequate margin of
exposure (MOE) exists.

Acute dietary (food and drinking
water) risks are below the Agency’s
level of concern of 100% of the aPAD:
they are 2.8% of the aPAD for all infants
less than 1 year old, the population
group with the highest exposure
estimate. Chronic dietary (food and
drinking water) risks are below the
Agency’s level of concern of 100% of
the cPAD: they are 18% of the cPAD for
all infants less than 1 year old, which
is the population subgroup with the
highest exposure estimate.

Because there are no proposed or
registered residential uses of fomesafen,
the acute and chronic aggregate risks are
the same as the dietary (food and
drinking water) risks and are not of
concern. Finally, because fomesafen is
classified as “Not Likely to be
Carcinogenic to Humans” due to an
absence of carcinogenicity in the
available studies, EPA concludes that
aggregate exposure to fomesafen will not
pose a cancer risk.

Therefore, based on the risk
assessments and information described
above, EPA concludes there is a
reasonable certainty that no harm will
result to the general population, or to
infants and children, from aggregate
exposure to fomesafen residues.

VI. Other Considerations
A. Analytical Enforcement Methodology

For a discussion of the available
analytical enforcement method, see Unit
IV.A. of the February 7, 2018,
rulemaking.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).

There are currently no established
Codex MRLs for the proposed new uses
of fomesafen.

C. Revisions to Tolerances

The petitioner requested tolerances
for the Vegetable, foliage of legume,
except soybean, subgroup 7A, but EPA
is establishing the tolerance for the new
crop subgroup Vegetable, legume, forage
and hay, except soybeans, subgroup 7—
22A. As noted in EPA’s regulations,
once a revised crop group is established,
EPA no longer establishes crop groups
under the pre-existing crop group. See
40 CFR 180.40(j)(4). EPA updated
subgroup 7A in its final rule dated

September 21, 2022. See Pesticides;
Expansion of Crop Grouping Program VI
(87 FR 57627) (FRL-5031-13—-0OCSPP).
Additionally, the petitioned-for
tolerances of 0.025 ppm for the
Vegetable, cucurbit, group 9 and
Vegetable, fruiting, group 8—10 are being
established at 0.03 ppm to be consistent
with Agency rounding practice.

D. Response to Comments

One comment was received in
response to the Notice of Filing. The
commenter stated in part that they were
“against approval of any of the below
applications for further pollution of the
air water soil of this earth” and that the
Agency should “‘shut down these dirty
rotten businesses. now.” Although the
Agency recognizes that some
individuals believe that pesticides
should be banned on agricultural crops,
the existing legal framework provided
by section 408 of the FFDCA authorizes
EPA to establish tolerances when it
determines that the tolerances are safe.
Upon consideration of the validity,
completeness, and reliability of the
available data as well as other factors
the FFDCA requires EPA to consider,
EPA has determined that the fomesafen
tolerances are safe. The commenter has
provided no information indicating that
a safety determination cannot be
supported.

VII. Conclusion

Therefore, tolerances are established
for residues of fomesafen in or on the
Vegetable, bulb, group 3-07 at 0.02
ppm; Vegetable, cucurbit, group 9 at
0.03 ppm; Vegetable, fruiting, group 8—
10 at 0.03 ppm; and Vegetable, legume,
forage and hay, except soybean,
subgroup 7—-22A at 0.05 ppm.

Additionally, the established
tolerances on Cantaloupe; Cucumber;
Pepper, bell; Pepper, non-bell;
Pumpkin; Squash, summer; Squash,
winter; Tomato; and Watermelon are
removed as unnecessary.

VIII. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
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FR 28355, May 22, 2001), or to
Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997).
This action does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA) (44 U.S.C. 3501 et
seq.), nor does it require any special
considerations under Executive Order
12898, entitled “Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal governments, on the
relationship between the National
Government and the States or Tribal
governments, or on the distribution of

power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999), and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000), do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

IX. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

TABLE 1 TO PARAGRAPH (a)

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides,
and pests, Reporting and recordkeeping
requirements.

Dated: May 4, 2023.
Charles Smith,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Revise § 180.433 to read as follows:

§180.433 Fomesafen; tolerances for
residues.

(a) General. Tolerances are
established for residues of the herbicide
fomesafen, including its metabolites and
degradates, in or on the following
commodities. Compliance with the
tolerance levels specified in the
following table 1 to this paragraph (a) is
to be determined by measuring only
fomesafen, 5-[2-chloro-4-
(trifluoromethyl)phenoxy]-N-
(methylsulfonyl)-2-nitrobenzamide, in
or on the commodity.

Commodity P;ritlﬁ ber
Berry, low growing, subgroup 13—07G, €XCePt CraNDEITY .........cciiiiiiiiiiii e e e s 0.02
Cotton, gin byproducts ..........cccceevererieenenieencneese e 0.025
Cotton, undelinted seed ......... 0.025
Vegetable, bulb, group 3-07 ..... 0.02
Vegetable, cucurbit, group 9 ..... 0.03
Vegetable, fruiting, group 8-10 ... 0.03
Vegetable, legume, forage and hay, except soybean, subgroup 7-22A ... 0.05
Vegetable, legume, group 6 ..........cccoeciiiiiiiiiiiiiii 0.05
Vegetable, tuberous and corm, SUDGIOUP TC ...ttt e e b e a et sas e et e e e i b e e s be e ear e e abe e e bt e nnneeanees 0.025

(b)—(d) [Reserved]
[FR Doc. 2023—09819 Filed 5-8—23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R04-RCRA-2023-0042; FRL-10671—
02-R4]

South Carolina: Final Authorization of
State Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final action.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action on the authorization of South
Carolina’s changes to its hazardous
waste program under the Resource
Conservation and Recovery Act (RCRA),
as amended. These changes were
outlined in a September 26, 2022,
application to the EPA. We have
determined that these changes satisfy all
requirements needed for final
authorization.

DATES: This authorization is effective on
July 10, 2023 without further notice
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unless the EPA receives adverse
comment by June 8, 2023. If the EPA
receives adverse comment, we will
publish a timely withdrawal of this
direct final action in the Federal
Register informing the public that the
authorization will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
RCRA-2023-0042, at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from
www.regulations.gov. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

The EPA encourages electronic
submittals and lists all publicly
available docket materials electronically
at www.regulations.gov. If you are
unable to make electronic submittals or
require alternative access to docket
materials, please notify Leah Davis
through the provided contacts in the
FOR FURTHER INFORMATION CONTACT
section. Please also contact Leah Davis
if you need assistance in a language
other than English or if you are a person
with disabilities who needs a reasonable
accommodation at no cost to you.

FOR FURTHER INFORMATION CONTACT:
Leah Davis; RCRA Programs and
Cleanup Branch; Land, Chemicals and
Redevelopment Division; U.S.
Environmental Protection Agency;
Atlanta Federal Center, 61 Forsyth
Street SW, Atlanta, Georgia 30303—-8960;
telephone number: (404) 562-8562; fax
number: (404) 562—9964; email address:
davis.leah@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Why is the EPA using a direct final
action?

The EPA is publishing this action
without a prior proposed rule because

we view this as a noncontroversial
action and anticipate no adverse
comment. This action is a routine
program change. However, in the
“Proposed Rules” section of this issue
of the Federal Register, we are
publishing a separate document that
will serve as the proposed rule allowing
the public an opportunity to comment.
We will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. For further information about
commenting on this action, see the
ADDRESSES section of this document.

If the EPA receives comments that
oppose this authorization, we will
withdraw this action by publishing a
document in the Federal Register before
the action becomes effective. The EPA
will base any further decision on the
authorization of the State program
changes on the proposal mentioned in
the previous paragraph. We will then
address all public comments in a later
final action.

II. Why are revisions to state programs
necessary?

States that have received final
authorization from the EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, states must change their
programs and ask the EPA to authorize
the changes. Changes to state programs
may be necessary when Federal or state
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, states must
change their programs because of
changes to the EPA’s regulations in 40
Code of Federal Regulations (CFR) parts
124, 260 through 268, 270, 273, and 279.

New Federal requirements and
prohibitions imposed by Federal
regulations that the EPA promulgates
pursuant to the Hazardous and Solid
Waste Amendments of 1984 (HSWA)
take effect in authorized states at the
same time they take effect in
unauthorized states. Thus, the EPA will
implement those requirements and
prohibitions in South Carolina,
including the issuance of new permits
implementing those requirements, until
the State is granted authorization to do
s0.

III. What decisions has the EPA made
in this action?

South Carolina submitted a complete
program revision application (PRA),
dated September 26, 2022, seeking
authorization of changes to its
hazardous waste program corresponding

to certain Federal rules promulgated
between July 1, 2018, and June 30, 2021
(including RCRA Clusters 1 XXVII,
XXVIII, and XXIX). Additionally, South
Carolina’s PRA seeks authorization for
certain provisions that had been
excluded from previously authorized
checklists 2 in Clusters XV (Checklist
207 only), XXIV (Checklist 233 only),
and XXV (Checklist 237 only). The EPA
concludes that South Carolina’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established
under RCRA, as set forth in RCRA
section 3006(b), 42 U.S.C. 6926(b), and
40 CFR part 271. Therefore, the EPA
grants South Carolina final
authorization to operate its hazardous
waste program with the changes
described in the authorization
application, and as outlined below in
Section VI of this document.

South Carolina has responsibility for
permitting treatment, storage, and
disposal facilities within its borders
(except in Indian country, as defined at
18 U.S.C. 1151) and for carrying out the
aspects of the RCRA program described
in its program revision application,
subject to the limitations of HSWA, as
discussed above.

IV. What is the effect of this
authorization decision?

The effect of this decision is that the
changes described in South Carolina’s
authorization application will become
part of the authorized State hazardous
waste program and will therefore be
federally enforceable. South Carolina
will continue to have primary
enforcement authority and
responsibility for its State hazardous
waste program. The EPA will maintain
its authorities under RCRA sections
3007, 3008, 3013, and 7003, including
its authority to:

¢ Conduct inspections, and require
monitoring, tests, analyses, and reports;

¢ Enforce RCRA requirements,
including authorized State program
requirements, and suspend or revoke
permits; and

e Take enforcement actions regardless
of whether the State has taken its own
actions.

This action does not impose
additional requirements on the
regulated community because the
regulations for which the EPA is

1A “cluster” is a grouping of hazardous waste
rules that the EPA promulgates from July 1st of one
year to June 30th of the following year.

2 A “checklist” is developed by the EPA for each
Federal rule amending the RCRA regulations. The
checklists document the changes made by each
Federal rule and are presented and numbered in
chronological order by date of promulgation.
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authorizing South Carolina are already
effective under State law and are not
changed by this action.

V. What has South Carolina previously
been authorized for?

South Carolina initially received final
authorization on November 8, 1985,
effective November 22, 1985 (50 FR
46437), to implement the RCRA
hazardous waste management program.
The EPA granted authorization for
changes to South Carolina’s program on
the following dates: September 8, 1988,
effective November 7, 1988 (53 FR
34758); February 10, 1993, effective
April 12, 1993 (58 FR 7865); November
29, 1994, effective January 30, 1995 (59
FR 60901); April 26, 1996, effective June
25,1996 (61 FR 18502); October 4, 2000,
effective December 4, 2000 (65 FR
59135); August 21, 2001, effective

October 22, 2001 (66 FR 43798);
September 2, 2003, effective November
3, 2003 (68 FR 52113); February 9, 2005,
effective April 11, 2005 (70 FR 6765);
March 28, 2005, effective May 27, 2005
(70 FR 15594); and November 20, 2020,
effective November 20, 2020 (85 FR
74265).

VI. What changes is the EPA
authorizing with this action?

South Carolina submitted a complete
program revision application, dated
September 26, 2022, seeking
authorization of changes to its
hazardous waste management program
in accordance with 40 CFR 271.21. This
application included changes associated
with Checklists 240, 241, 242, and 243
from RCRA Clusters XXVII, XXVIII, and
XIX. South Carolina was previously
authorized for Checklists 207, 233B,

233D2, 233E, and 237 in the November
20, 2020, Final Authorization (85 FR
74265); however certain provisions of
the Federal rules associated with these
checklists were excluded from
authorization due to omissions or errors
that the EPA deemed substantive. South
Carolina has corrected these errors and
omissions and has submitted these
corrected provisions for authorization in
this application. The EPA has
determined, subject to receipt of written
comments that oppose this action, that
South Carolina’s hazardous waste
program revisions are equivalent to,
consistent with, and no less stringent
than the Federal program, and therefore
satisfy all of the requirements necessary
to qualify for final authorization.
Therefore, the EPA grants final
authorization to South Carolina for the
following program changes:

Federal Register

Description of Federal requirement

date and page

Analogous state authority !

Checklist 207, Uniform Hazardous Waste Manifest
Rule?Z.

Checklist 233B, Revisions to the Definition of Solid
Waste—Legitimacy-related Provisions, Including
Prohibition of Sham Recycling, Definition of Legit-
imacy, Definition of Contained 2.

Checklist 233D2, Revisions to the Definition of Solid
Waste—2008 DSW Exclusions and Non-Waste De-
terminations Including Revisions From 2015 DSW
Final Rule 2.

Checklist 233E, Revisions to the Definition of Solid
Waste—Remanufacturing Exclusion 2.

Checklist 237, Hazardous Waste Generator Improve-
ments Rule 2.

Checklist 240, Safe Management of Recalled Airbags

Checklist 241, Management Standards for Hazardous
Waste Pharmaceuticals and Amendment to the
P075 Listing for Nicotine.

Checklist 242, Universal Waste Regulations: Addition
of Aerosol Cans.

Checklist 243, Modernizing Ignitable Liquids Deter-
minations.

70 FR 10776, 3/
4/2005.

80 FR 1694, 1/
13/2015; 83 FR
24664, 5/30/
2018.

81 FR 85732, 11/
28/2016.

83 FR 61552, 11/
30/2018.

84 FR 5816—
5950, 2/22/
2019.

84 FR 67202, 12/
9/2019.

85 FR 40594, 7/
7/2020.

R.61-79.262.21(f)(4).3

R.61-79.261.2(a)(2)(ii) [reserved].

R.61-79.261.2(c)(4) Table 1 and R.61-79.270.42 Entries 9 and 10,
Section A (Appendix 1).

R.61-79.261.2(c)(4) Table 1.
R.61-79.261.420(q).

R.61-79.260.10; R.61-79.261.4(i) [reserved]; R.61-79.261.4(j)(1)-
(3); R.61-79.262.14(a)(5)(ix).

R.61-79.261.4(a)(1)(ii); R.61-79.261.7(c); R.61-79.261.33(c) (in-
cluding Comment) and (e) Table; R.61-79.262.10(m)—(n); R.61—
79.262.13(c)(9); R.61-79.262.14(a)(5)(ix)—(x); R.61—
79.264.1(g)(13); R.61-79.265.1(c)(16); R.61.—79.266.500 through
R.61-79.266.510 [Addition of Subpart P]; R.61-79.268.7 Heading;
R.61-79.268.50(a) and (a)(4)—(5); R.61-79.270.1(c)(2)(x); R.61-
79.273.80(a) and (d).

R.61-79.260.10; R.61-79.261.9(c)—(e); R.61-79.264.1(g)(11)(iii)—(v);
R.61-79.265.1(c)(14)(iii))—~(v); R.61-79.268.1(f)(3)—(5); R.61-
79.270.1(c)(2)(viii)(C)—(E); R.61-79.273.1(a)(3)-(5); R.61—
79.273.3(b)(2); R.61-79.273.6(a)—(c), including (c)(1)-(2), R.61-
79.273.9; R.61-79.273.13(c)(2)(iii)—(iv) and (e), including (e)(1)—
(4); R.61-79.273.14(f); R.61-79.273.32(b)(4); R.61—
79.273.33(c)(2)(iii)—(iv) and (e), including (e)(1)-(4); R.61—
79.273.34(f).

R.61-79.260.11(a)—(e), including (e)(1)-(2); R.61-79.261.21(a)(1),
(F?)Et3)2$g)1(A)—(D), (a)(4), (a)(4)(i)(A), (a)(4)(i)(D), and Appendix IX to

al .

Notes

1The South Carolina regulatory citations are from the South Carolina Hazardous Waste Management Regulations, S.C. Code Ann. Regs. 61—

79.260-273, effective May 27, 2022.

2South Carolina was authorized for this Checklist as a part of the Final Authorization effective November 20, 2020, (85 FR 74265). The provi-
sions listed for this entry were previously excluded from the November 20, 2020 (85 FR 74265) Final Authorization due to an omission or error
which was deemed substantive. South Carolina is submitting revisions to these provisions and the EPA is authorizing these individual provisions

here.

3There are certain regulatory provisions for which the states cannot be authorized to administer or implement. These provisions include the re-
quirements associated with the Federal manifest registry system (Section 262.21) contained within the Uniform Hazardous Waste Manifest Rule

(Checklist 207).
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VII. Where are the revised state rules
different than the Federal rules?

When revised state rules differ from
the Federal rules in the RCRA state
authorization process, the EPA
determines whether the state rules are
equivalent to, more stringent than, or
broader in scope than the Federal
program. Pursuant to RCRA section
3009, 42 U.S.C. 6929, state programs
may contain requirements that are more
stringent than the Federal regulations.
Such more stringent requirements can
be federally authorized and, once
authorized, become federally
enforceable. Although the statute does
not prevent states from adopting
regulations that are broader in scope
than the Federal program, states cannot
receive Federal authorization for such
regulations, and they are not federally
enforceable. There are no State
requirements in the program revisions
listed in the table above that are
considered to be more stringent or
broader in scope than the Federal
requirements.

VIII. Who handles permits after the
authorization takes effect?

When final authorization takes effect,
South Carolina will issue permits for all
the provisions for which it is authorized
and will administer the permits it
issues. The EPA will continue to
administer any RCRA hazardous waste
permits or portions of permits that the
EPA issued prior to the effective date of
authorization until they expire or are
terminated. The EPA will not issue any
new permits or new portions of permits
for the provisions listed in the table
above after the effective date of the final
authorization. The EPA will continue to
implement and issue permits for HSWA
requirements for which South Carolina
is not yet authorized. The EPA has the
authority to enforce State-issued permits
after the State is authorized.

IX. How does this action affect Indian
country in South Carolina?

South Carolina is not authorized to
carry out its hazardous waste program
in Indian country within the State,
which includes the Indian lands
associated with the Catawba Indian
Nation. Therefore, this action has no
effect on Indian country. The EPA
retains jurisdiction over Indian country
and will continue to implement and
administer the RCRA program on these
lands.

X. What is codification and is the EPA
codifying South Carolina’s hazardous
waste program as authorized in this
action?

Codification is the process of placing
citations and references to the State’s
statutes and regulations that comprise
the State’s authorized hazardous waste
program into the Code of Federal
Regulations. The EPA does this by
adding those citations and references to
the authorized State rules in 40 CFR
part 272. The EPA is not codifying the
authorization of South Carolina’s
revisions at this time. However, the EPA
reserves the ability to amend 40 CFR
part 272, subpart PP, for the
authorization of South Carolina’s
program changes at a later date.

XI. Statutory and Executive Order
Reviews

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993)
and 13563 (76 FR 3821, January 21,
2011). This action authorizes State
requirements for the purpose of RCRA
section 3006 and imposes no additional
requirements beyond those imposed by
State law. Therefore, this action is not
subject to review by OMB. I certify that
this action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
pre-existing requirements under State
law and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538). For the same reason, this action
also does not significantly or uniquely
affect the communities of tribal
governments, as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000). This action will not have
substantial direct effects on the states,
on the relationship between the
National Government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes State requirements as part of
the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not

economically significant and it does not
make decisions based on environmental
health or safety risks. This action is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA section 3006(b), the EPA
grants a state’s application for
authorization as long as the state meets
the criteria required by RCRA. It would
thus be inconsistent with applicable law
for the EPA, when it reviews a state
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this action, the EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. The
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988), by
examining the takings implications of
this action in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the Executive
order. This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
“Burden” is defined at 5 CFR 1320.3(b).
Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.
Because this action authorizes pre-
existing State rules which are at least
equivalent to, and no less stringent than
existing Federal requirements, and
imposes no additional requirements
beyond those imposed by State law, and
there are no anticipated significant
adverse human health or environmental
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effects, this action is not subject to
Executive Order 12898.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this
document and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This final action will
be effective July 10, 2023.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended, 42 U.S.C. 6912(a), 6926, and
6974(b).

Dated: March 30, 2023.

Daniel Blackman,

Regional Administrator, Region 4.

[FR Doc. 2023-08990 Filed 5-8-23; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 230502—-0116]
RIN 0648-BL71

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources in the
Gulf of Mexico and Atlantic Region;
Amendment 34

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues regulations to
implement Amendment 34 to the
Fishery Management Plan (FMP) for the
Coastal Migratory Pelagic (CMP)
Resources of the Gulf of Mexico and
Atlantic Region (CMP FMP)
(Amendment 34), as prepared and
submitted by the South Atlantic Fishery
Management Council (South Atlantic
Council) and the Gulf of Mexico Fishery
Management Council (Gulf Council).
For Atlantic migratory group king
mackerel (Atlantic king mackerel), this
final rule revises the stock and sector
annual catch limits (ACL), and the
recreational bag and possession limits
off the east coast of Florida. For both
Atlantic king mackerel and Atlantic
migratory group Spanish mackerel
(Atlantic Spanish mackerel), this final
rule revises the landing fish intact
provisions for the recreational sector. In
addition, for Atlantic king mackerel,
Amendment 34 revises the acceptable
biological catch (ABC) and annual
optimum yield (OY). The purpose of
this final rule and Amendment 34 is to
revise the catch limits based on a recent
stock assessment and the best scientific
information available, and to revise
management measures for Atlantic king
and Spanish mackerel.

DATES: This final rule is effective June
8, 2023.

ADDRESSES: Electronic copies of
Amendment 34, which includes a
fishery impact statement and a
regulatory impact review, may be
obtained from the Southeast Regional
Office website at https://
www.fisheries.noaa.gov/action/
amendment-34-catch-level-and-
allocation-adjustments-and-
management-measures-atlantic-king.
FOR FURTHER INFORMATION CONTACT:
Mary Vara, telephone: 727-824-5305, or
email: mary.vara@noaa.gov.
SUPPLEMENTARY INFORMATION: Under the
CMP FMP, the South Atlantic and Gulf
Councils (Councils) jointly manage
fishing for king mackerel and Spanish
mackerel in Federal waters from Texas
through New York (to the intersection
point of Connecticut, Rhode Island, and
New York). Atlantic king mackerel and
Atlantic Spanish mackerel are managed
under the CMP FMP in Federal waters
of the Atlantic from New York to the
Miami-Dade/Monroe County, Florida,
boundary. The Atlantic migratory
groups of king mackerel and Spanish
mackerel are divided into the northern
and southern zones separated by a line
extending from the North Carolina/
South Carolina border. The CMP FMP
was prepared by the Councils and
implemented through regulations at 50
CFR part 622 under the authority of the

Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

All weights in this final rule are in
round and eviscerated weight
combined, unless otherwise specified.

Background

The Magnuson-Stevens Act requires
that NMFS and regional fishery
management councils prevent
overfishing and achieve, on a
continuing basis, the OY from federally
managed fish stocks. These mandates
are intended to ensure that fishery
resources are managed for the greatest
overall benefit to the Nation,
particularly with respect to providing
food production and recreational
opportunities, and protecting marine
ecosystems. To further this goal, the
Magnuson-Stevens Act requires fishery
managers to minimize bycatch and
bycatch mortality to the extent
practicable.

On January 30, 2023, NMFS
published a notice of availability for
Amendment 34 and requested public
comment (88 FR 5845). On February 10,
2023, NMFS published a proposed rule
for Amendment 34 and requested public
comment (88 FR 8785). NMFS approved
Amendment 34 on April 25, 2023. The
proposed rule and Amendment 34
outline the rationale for the actions
contained in this final rule. A summary
of the management measures described
in Amendment 34 and implemented by
this final rule is described below.

The Atlantic king mackerel ABC is
apportioned between the northern and
southern zones. Under the current
framework procedures in the CMP FMP,
the South Atlantic Council is
responsible for specifying management
measures for Atlantic king mackerel and
Atlantic Spanish mackerel. The fishing
year for Atlantic king mackerel is from
March through February.

The most recent Southeast Data,
Assessment and Review (SEDAR) stock
assessment for Atlantic king mackerel
was completed in April 2020 (SEDAR
38 Update 2020). The assessment
update incorporated data through the
2017-2018 fishing year (March 2017
through February 2018). The assessment
indicated that Atlantic king mackerel
was not overfished or undergoing
overfishing. The South Atlantic
Council’s Scientific and Statistical
Committee (SSC) reviewed the SEDAR
38 Update (2020) at their April 2020
meeting and determined that the
assessment was conducted using the
best scientific information available and
was adequate for determining stock
status and supporting fishing level
recommendations.
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The SEDAR 38 Update (2020)
incorporated the revised estimates for
recreational catch from the Marine
Recreational Information Program
(MRIP) Fishing Effort Survey (FES). In
2018, MRIP replaced the fishing effort
estimates from the MRIP Coastal
Household Telephone Survey (CHTS)
with those from the FES. MRIP-FES is
considered by the Councils, their SSCs,
and NMFS to be a more robust and
reliable estimate of recreational effort
than MRIP-CHTS. Total recreational
fishing effort estimates generated from
MRIP-FES are generally greater than
MRIP-CHTS estimates, and those higher
effort estimates necessarily increase the
recreational landings estimates. This
difference in the estimates is because
MRIP-FES is designed to more
accurately measure fishing activity than
MRIP-CHTS, not because there was an
increase in fishing effort.

Based on the results of the SEDAR 38
Update (2020), the South Atlantic
Council’s SSC updated their Atlantic
king mackerel catch level
recommendations to increase harvest.
The South Atlantic Council developed
Amendment 34 in response to the
results of the SEDAR 38 Update (2020)
and their SSC’s recommendations.
However, the current and revised
overfishing limits (OFL), ABC, and
ACLs are not directly comparable
because they are based on different
assessments, and the updated
assessment includes changes in the
recreational catch estimates based on
new MRIP-FES methodology described
above.

In addition to the revisions to the
stock (total) ACL, sector ACLs, and
recreational annual catch target (ACT),
the South Atlantic Council is modifying
Atlantic king mackerel management
measures to allow for harvest at the
revised fishing levels. This final rule
increases the recreational bag and
possession limits for Atlantic king
mackerel in the Exclusive Economic
Zone (EEZ) off the east coast of Florida.
This final rule also modifies the
recreational requirement for Atlantic
king mackerel and Spanish mackerel to
be landed with heads and fins intact to
allow for damaged Atlantic king
mackerel and Atlantic Spanish mackerel
caught under the recreational bag limit
and that comply with the minimum size
limits, to be possessed and offloaded
ashore.

The South Atlantic Council
determined that the actions in
Amendment 34 would achieve OY
while minimizing, to the extent
practicable, adverse social and
economic effects.

Management Measures Contained in
This Final Rule

This final rule revises the Atlantic
king mackerel stock (total) ACLs, sector
ACLs, commercial zone ACLs,
commercial southern zone seasonal
ACLs, and the recreational ACT based
on the results of SEDAR 38 Update
(2020) and the revised MRIP-FES
estimates. Additionally, this final rule
revises the recreational bag and
possession limits off the east coast of
Florida for Atlantic king mackerel, and
modifies the recreational requirement
for Atlantic king mackerel and Atlantic
Spanish mackerel to be landed with
heads and fins intact.

Atlantic King Mackerel Stock ACLs

As implemented through Amendment
26 to the CMP FMP (82 FR 17387, May
11, 2017), the current OY and stock ACL
(total ACL) for Atlantic king mackerel
are equal to the ABC of 12,700,000 lb
(5,760,623 kg). In Amendment 34, these
values are revised based on the results
of the SEDAR 38 Update (2020) and the
revised MRIP-FES estimates, and the
stock ACL and annual OY are equal to
95 percent of the ABC. The revised
stock ACL is 31,160,000 Ib (14,133,938
kg) for the 2022-2023 fishing year;
26,980,000 1b (12,237,922 kg) for the
2023-2024 fishing year; 24,130,000 1b
(10,945,184 kg) for the 2024-2025
fishing year; 22,135,000 lb (10,040,267
kg) for the 2025-2026 fishing year; and
20,710,000 1b (9,393,898 kg) for the
2026-2027 fishing year and subsequent
fishing years.

Atlantic King Mackerel Sector
Allocations and ACLs

Amendment 34 and this final rule
revise the Atlantic king mackerel stock
ACL. The Atlantic king mackerel stock
ACL is allocated at 62.9 percent to the
recreational sector and 37.1 percent to
the commercial sector. This allocation
was established in 1985 through
Amendment 1 to the CMP FMP, using
the average proportion of landings for
the longest time series where both
recreational and commercial landings
data were available (50 FR 34840,
August 28, 1985). Applying this
allocation to the current stock ACL for
Atlantic king mackerel of 12,700,000 1b
(5,760,623 kg) results in 8,000,000 1b
(3,628,739 kg) to the recreational sector
(recreational ACL) and 4,700,000 Ib
(2,131,884 kg) to the commercial sector
(commercial ACL). In Amendment 34,
the South Atlantic Council decided to
retain the current sector allocation
percentages of 62.9 percent for the
recreational sector and 37.1 percent for
the commercial sector, and apply this

allocation to the new stock ACL, which
incorporates the revised MRIP-FES
estimates for recreational catch. The
Council determined that this allocation
would be fair and equitable to both the
recreational and commercial sectors
because it would allow both sectors to
increase their harvest without either
sector meeting or exceeding their sector
ACL.

Under this final rule, the revised
recreational ACLs are 19,599,640 lb
(8,890,247 kg) for the 2022—-2023 fishing
year; 16,970,420 lb (7,697,653 kg) for the
2023-2024 fishing year; 15,177,770 1b
(6,884,521 kg) for the 2024-2025 fishing
year; 13,922,915 lb (6,315,328 kg) for the
2025-2026 fishing year; and 13,026,590
Ib (5,908,762 kg) for the 2026-2027
fishing year and subsequent fishing
years. The South Atlantic Council
acknowledged that the recreational
sector has not met their ACL in recent
years but determined that the increase
in the ACL for the recreational sector
may result in positive social benefits
associated with the potential for
increased harvest. The recreational
sector does not have an in-season
accountability measure (AM) in place
but does have post-season AMs to
address any overages of the recreational
ACL. However, based on the new MRIP—
FES recreational landings, none of the
revised recreational ACLs are expected
to be reached.

Under this final rule, the commercial
ACLs are 11,560,360 1b (5,243,691 kg)
for the 2022-2023 fishing year;
10,009,580 1b (4,540,269 kg) for the
2023-2024 fishing year; 8,952,230 lb
(4,060,663 kg) for the 2024—2025 fishing
year; 8,212,085 1b (3,724,939 kg) for the
2025-2026 fishing year; and 7,683,410
1b (3,485,136 kg) for the 2026-2027
fishing year and subsequent fishing
years. Similar to the recreational sector,
the commercial sector has not met their
ACL in recent years. The South Atlantic
Council determined that the increase in
the ACL for the commercial sector may
also result in positive social benefits
associated with the potential for
increased harvest. The commercial
sector for Atlantic king mackerel has an
in-season AM in place to prevent the
commercial ACL from being exceeded
and a post-season AM, based on stock
status, to address any overages of the
commercial ACL. However, based on
commercial landings for the fishing
years of 2015-2016 through 2019-2020,
none of the revised commercial ACLs
are expected to be reached.

Atlantic King Mackerel Commercial
Zone ACLs

In addition to sector allocations, the
commercial sector is divided into a
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northern and southern zone, with the
commercial ACL further allocated
between the two zones. The South
Atlantic Council decided not to modify
those zone allocations in Amendment
34 based on recommendations from
their Mackerel Cobia Advisory Panel
(AP) indicating that the current zone
allocations are functioning well. The
northern zone (from the New York/
Connecticut/Rhode Island line to the
North Carolina/South Carolina line) is
allocated 23.04 percent of the
commercial ACL and the southern zone
(North Carolina/South Carolina line to
the Miami-Dade/Monroe County,
Florida, line) is allocated 76.96 percent
of the commercial ACL. The northern
and southern zone commercial ACLs
(quotas) are revised based on the revised
stock and commercial ACLs. In
addition, there is an allowed incidental
commercial harvest of Atlantic king
mackerel by purse seine gear that is
limited to 0.40 million Ib (0.18 million
kg) per fishing year. The current
commercial sector ACL zone allocations
and the purse seine allocation will not
change in Amendment 34.

The current northern zone
commercial ACL (quota) is 1,082,880 lb
(491,186 kg). Under this final rule the
commercial northern zone ACL (quota)
is 2,663,507 1b (1,208,146 kg) for the
2022-2023 fishing year; 2,306,207 lb
(1,046,078 kg) for the 2023—-2024 fishing
year; 2,062,594 1b (935,577 kg) for the
2024-2025 fishing year; 1,892,064 lb
(858,226 kg) for the 2025-2026 fishing
year; and 1,770,258 1b (802,976 kg) for
the 2026—2027 and subsequent fishing
years.

The current southern zone
commercial ACL (quota) is 3,617,120 1b
(1,640,698 kg). Under this final rule, the
southern zone commercial ACL (quota)
is 8,896,853 1b (4,035,545 kg) for the
2022-2023 fishing year; 7,703,373 1b
(3,494,191 kg) for the 2023-2024 fishing
year; 6,889,636 1b (3,125,086 kg) for the
2024-2025 fishing year; 6,320,021 lb
(2,866,713 kg) for the 2025-2026 fishing
year; and 5,913,152 1b (2,682,161 kg) for
the 2026-2027 and subsequent fishing
years. The revised commercial northern
and southern zone ACLs for Atlantic
king mackerel are all greater than the
observed landings in recent years. Based
on the average commercial landings
from 2015-2016 through 2019-2020,
future landings would be expected to
continue to be less than the revised
commercial zone ACLs. Thus, the
revised commercial zone ACLs are not
expected to constrain harvest or alter
fishing activity.

Atlantic King Mackerel Commercial
Southern Zone Seasonal Quotas

The commercial fishing year for
Atlantic king mackerel is March through
February, and the commercial ACL
(quota) for the southern zone is divided
between two seasons. Season 1 is March
1 through September 30, and Season 2
is October 1 through the end of
February. Season 1 is allocated 60
percent of the Atlantic king mackerel
commercial ACL for the southern zone
and Season 2 is allocated 40 percent.
The current quota for Season 1 is
2,170,272 1b (984,419 kg) and the quota
for Season 2 is 1,446,848 1b (656,279
kg).

Based on the revised commercial
southern zone ACLs in Amendment 34,
the commercial southern zone quota for
Season 1 is 5,338,112 1b (2,421,327 kg)
for the 2022-2023 fishing year,
4,622,024 1b (2,096,515 kg) for the 2023—
2024 fishing year; 4,133,782 1b
(1,875,052 kg) for the 2024-2025 fishing
year; 3,792,012 1b (1,720,028 kg) for the
2025-2026 fishing year; and 3,547,891
Ib (1,609,296 kg) for the 2026—-2027
fishing year and subsequent fishing
years. The commercial southern zone
quota for Season 2 is 3,558,741 lb
(1,614,218 kg) for the 2022-2023 fishing
year; 3,081,349 1b (1,397,676 kg) for the
2023-2024 fishing year; 2,755,854 b
(1,250,034 kg) for the 2024-2025 fishing
year; 2,528,008 1b (1,146,685 kg) for the
2025-2026 fishing year; and 2,365,261
Ib (1,072,864 kg) for the 20262027
fishing year and subsequent fishing
years. The revised commercial southern
zone seasonal quotas for Atlantic king
mackerel are all greater than the
observed landings in recent years. Based
on the average commercial landings
from 2015-2016 through 2019-2020,
landings are expected to continue to be
less than the revised commercial
southern zone seasonal quotas. Thus,
the revised southern zone seasonal
quotas are not expected to constrain
harvest or alter fishing activity.

Atlantic King Mackerel Recreational
ACTs

The Atlantic king mackerel
recreational ACT was first established in
Amendment 18 to the CMP FMP (76 FR
82057, December 29, 2011) using the
equation recreational ACL*((1-
Proportional Standard Error (PSE)) or
0.5, whichever is greater). Recreational
ACTs for Atlantic king mackerel are
utilized in triggering the post-season
recreational AMs. For the Atlantic king
mackerel post-season AM, if
recreational landings exceed the ACL,
and the sum of the commercial and
recreational landings exceed the stock

ACL, a reduced bag limit would be
implemented the following fishing year
by the amount necessary to ensure the
recreational landings may achieve the
recreational ACT, but do not exceed the
recreational ACL. Additionally, if the
sum of the commercial and recreational
landings exceeds the stock ACL and
Atlantic king mackerel are overfished,
the recreational ACL and ACT may be
reduced for the following year by the
amount of any recreational sector
overage in the prior fishing year.
Because the post-season recreational
AMs have not been triggered in the past,
and the SEDAR 38 Update (2020)
indicates that the Atlantic king mackerel
is not overfished, sector ACLs and the
recreational ACT can be increased
without having negative effects on the
sustainability of the stock and are not
expected to trigger post-season
recreational AMs. In Amendment 18
and past CMP amendments, the South
Atlantic Council has chosen to use the
5-year average PSE because it better
represents the precision of recent catch
estimates than the 3-year average. The
current recreational ACT of 7,400,000 1b
(3,356,584 kg) is derived from the
current ABC and recreational ACL.
Amendment 34 and this final rule
maintain the formula for determining
the recreational ACTs, but the PSE
values used in the formula have been
updated to reflect the revised
recreational landings that are based on
the MRIP’s newer FES method, and the
revised stock ACL and recreational ACL.
The 5-year average PSE for the
recreational data was 0.137. Using the
current formula to calculate the
recreational ACT, the resulting
recreational ACT will be equal to the
recreational ACL multiplied by (1—
0.137), or 0.863, setting the recreational
ACT at 86.3 percent of the recreational
ACL.

Based on the revised stock and
recreational ACLs in Amendment 34,
the recreational ACT is 16,914,489 1b
(7,672,283 kg) for the 2022—-2023 fishing
year; 14,645,472 1b (6,643,074 kg) for the
2023-2024 fishing year; 13,098,416 1b
(5,941,342 kg) for the 2024-2025 fishing
year; 12,015,476 lb (5,450,128 kg) for the
2025-2026 fishing year; and 11,241,947
1b (5,099,261 kg) for the 2026-2027
fishing year and subsequent fishing
years.

Atlantic King Mackerel Recreational Bag
and Possession Limits

This final rule revises the recreational
bag and possession limits in the EEZ off
the east coast of Florida. The current
recreational daily bag limit for Atlantic
king mackerel in both Federal and state
waters off the east coast of Florida is
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two fish per person. However, the
recreational daily bag limit is three fish
per person in the rest of the Gulf of
Mexico (Gulf), South Atlantic, and Mid-
Atlantic Federal waters. Fishermen and
Mackerel Cobia AP members requested
that the Councils increase the bag limit
for Federal waters off of the Florida east
coast to three fish per person, to match
the bag limit within the rest of the
management area in Federal waters.
Increasing the bag limit in Federal
waters off the east coast of Florida will
allow recreational fishermen throughout
the South Atlantic Council’s
management jurisdiction the
opportunity to harvest the same amount
of Atlantic king mackerel. Additionally,
the recreational sector has not been
reaching their ACL, and the South
Atlantic Council anticipates that an
increased recreational ACL combined
with an increased bag limit will help
increase harvest.

Recreational Atlantic King Mackerel
and Atlantic Spanish Mackerel Landing
Fish Intact

Currently, Atlantic king mackerel and
Atlantic Spanish mackerel recreational
fishermen must land recreationally
harvested fish with the head and fins
intact. As described at 50 CFR
622.381(b), commercial fisherman are
allowed to possess and land Atlantic
king mackerel and Atlantic Spanish
mackerel without the head and fins
intact (cut-off or damaged), provided the
remaining portion of the fish complies
with the minimum size limit. The
commercial provision for cut-off fish
was implemented through Amendment
9 to the CMP FMP (65 FR 16336, March
28, 2000) because of increasing
interactions with sharks or barracudas
resulting in Atlantic king mackerel and
Atlantic Spanish mackerel having their
tails bitten off before they could be
landed. In response to similar concerns
from the recreational sector about
interactions with sharks or barracudas
resulting in Atlantic king mackerel and
Atlantic Spanish mackerel having their
tails bitten off before they could be
landed, the Councils decided to revise
the landing fish intact requirements in
Amendment 34. The Councils
determined that allowing possession of
damaged Atlantic king mackerel or
Atlantic Spanish mackerel could be
expected to minimally increase
recreational harvest, while reducing the
number of discarded fish.

This final rule allows cut-off
(damaged) Atlantic king mackerel and
Atlantic Spanish mackerel caught under
the recreational bag limit and that
comply with the minimum size limits,
to be possessed, and offloaded ashore.

Additionally, this final rule revises the
definition of “damaged fish” to refer to
king or Spanish mackerel that are
damaged only through natural
predation.

Management Measures in Amendment
34 Not Codified Through This Final
Rule

OFL and ABC

The current OFL and ABC for Atlantic
king mackerel are 15,200,000 1b
(6,894,604 kg) and 12,700,000 1b
(5,760,623 kg), respectively,
implemented through Amendment 26 to
the CMP FMP (82 FR 17387, May 11,
2017). These catch limits are based on
the SEDAR 38 (2014) stock assessment
that used recreational landings
estimates generated using the Marine
Recreational Fishery Statistics Survey
(MRFSS) estimation methods and the
MRIP-CHTS. As previously discussed,
Amendment 34 adopts the new OFL and
ABC based on the results of the SEDAR
38 Update (2020), which used MRIP—
FES recreational landings estimates.
Thus, the current and revised OFL and
ABC are not directly comparable
because they are based on different
assessments and the updated
assessment includes changes in the
recreational catch estimates based on
new MRIP-FES methodology.

In Amendment 34, the OFL is
33,900,000 1b (15,376,781 kg) for 2022—
2023; 29,400,000 1b (13,335,616 kg) for
2023-2024; 26,300,000 1b (11,929,479
kg) for 2024-2025; 24,200,000 1b
(10,976,935 kg) for 2025-2026; and
22,800,000 1b (10,341,906 kg) for 2026—
2027 and subsequent years. The ABC is
32,800,000 1b (14,877,830 kg) for 2022—
2023; 28,400,000 1b (12,882,023 kg) for
2023-2024; 25,400,000 Ib (11,521,246
kg) for 2024-2025; 23,300,000 1b
(10,568,702 kg) for 2025-2026; and
21,800,000 1b (9,888,314 kg) for 2026—
2027 and subsequent years.

Comments and Responses

NMEFS received six comments from
the general public and a commercial
fishing organization during the public
comment period on the notice of
availability and proposed rule for
Amendment 34. NMFS agrees with the
three comments in favor of the actions
in Amendment 34 and the proposed
rule. One comment was outside the
scope of Amendment 34 and the
proposed rule. Comments that opposed
the actions contained in Amendment 34
and the proposed rule are summarized
below, along with NMFS’ responses.

Comment 1: The recreational bag limit
should not be increased to three fish per
person, and should remain at two fish

per person. The current recreational bag
limit provides plenty of food, as king
mackerel are a large fish with a high
yield so it would be a waste of the
resource to allow more fish to be caught
by the recreational sector.

Response: NMFS disagrees that the
recreational bag limit should not be
increased to three fish per person in
Federal waters off the east coast of
Florida. The recreational bag limit off
the east coast of Florida is two fish per
person, while the rest of the Gulf of
Mexico, South Atlantic, and Mid-
Atlantic region has a bag limit of three
fish per person. Raising the bag limit in
Federal waters off the east coast of
Florida would create consistency in the
recreational bag limit in Federal waters
and provide the same opportunity for
harvest throughout the entirety of the
Atlantic king mackerel management
area. The recreational sector has not
been reaching its ACL and a higher bag
limit is anticipated to help increase
harvest.

In addition, increasing the
recreational bag limit is expected to
provide positive economic and social
effects without substantial effects on the
stock. The most recent stock assessment,
SEDAR 38 Update (2020), indicates that
Atlantic king mackerel is not overfished
or undergoing overfishing, and that
recreational and commercial landings
and catch per unit effort all showed an
increasing trend in biomass. The
increased bag limit off the east coast of
Florida is expected to have minor effects
on overall harvest since the majority of
anglers are currently only retaining one
fish per person. As described in
Amendment 34, recreational landings
are not expected to reach the revised
recreational ACL as a result of the
increased bag limit. Because ACLs and
AMs are in place to prevent overfishing,
NMFS has determined that a bag limit
increase will maintain the sustainability
of the stock, reduce discards, and
promote a more consistent regulatory
environment for stakeholders and
enforcement agencies.

Comment 2: When compared to the
current commercial allocation and trip
limits, the change to the recreational
allocation and bag limits is unfair.
Additionally, there are more regulatory
restrictions on the recreational sector
than there are on the commercial sector.

Response: NMFS disagrees that the
recreational sector has an unfair sector
allocation and retention limits when
compared to the commercial sector. The
current allocation percentages of 62.9
percent to the recreational sector and
37.1 percent to the commercial sector
were initially set in Amendment 1 to the
CMP FMP, using the average proportion
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of landings for the longest time series
where both commercial and recreational
landings data were available, and were
calculated by the MRFSS estimation
methods available at the time for
recreational landings estimates (50 FR
34840, August 28, 1985). The most
recent stock assessment, SEDAR 38
Update (2020), includes revised
recreational landings estimates that are
based on the MRIP’s newer FES method,
which is considered more reliable and
robust compared to the MRIP-CHTS or
MRFSS methods. The Councils consider
management of Atlantic king mackerel
to be successful and determined that it
would be beneficial to preserve the
historic, and existing, makeup of the
king mackerel portion of the CMP
fishery by retaining the current
allocation percentages. In accordance
with National Standard 4 of the
Magnuson-Stevens Act, the Councils
determined that their decision to
maintain the current allocations would
be fair and equitable to fishermen in
both the recreational and commercial
sectors, would be reasonably calculated
to promote conservation, and is carried
out in such manner that no particular
entity acquires an excessive share of
such privileges. The sector ACLs in
Amendment 34 were derived from
applying the current sector allocations
to the revised total ACL. Therefore,
although the sector allocation
percentages are not changing, the total
ACL and sector ACLs (quotas) are
increasing compared to the current
values. Landings by the recreational
sector have been below the recreational
ACL, and the South Atlantic Council
anticipates that an increased
recreational ACL, combined with an
increased bag limit, will increase
harvest. In recent years commercial
sector landings have come close to
reaching the commercial ACL. However,
even with maintaining current sector
allocation percentages, neither sector is
anticipated to have AMs triggered due
to their respective ACL being met.

NMFS also disagrees that there are
more regulatory restrictions on the
recreational sector than the commercial
sector within the Atlantic king mackerel
portion of the CMP fishery. NMFS notes
that the regulations for the commercial
sector include, among other regulations,
limited access permitting requirements,
reporting requirements, a complex area
and seasonal trip limit system, a
minimum size limit, ACLs, and AMs.
The recreational sector also has many
measures in place including permitting
requirements for the charter vessels and
headboats, bag limits, a minimum size
limit, ACLs, and AMs. NMFS and the

Councils have determined that the
measures for the commercial and
recreational sectors are fair and
equitable.

Classification

Pursuant to section 304(b)(3) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with
Amendment 34, the CMP FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Magnuson-Stevens Act provides
the legal basis for this final rule. No
duplicative, overlapping, or conflicting
Federal rules have been identified. In
addition, no new reporting or record-
keeping requirements are introduced by
this final rule. This final rule contains
no information collection requirements
under the Paperwork Reduction Act of
1995. A description of this final rule,
why it is being considered, and the
purposes of this final rule are contained
in the preamble and in the SUMMARY
section of this final rule.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a final
regulatory flexibility analysis was not
required and none was prepared.

List of Subjects in 50 CFR Part 622
Annual catch limits, Atlantic, Bag and
possession limits, Fisheries, Fishing,
King mackerel, Spanish mackerel.
Dated: May 2, 2023.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
For the reasons set out in the
preamble, NMFS amends 50 CFR part
622 as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622

continues to read as follows:
Authority: 16 U.S.C. 1801 et seq.

§622.19 [Amended]

m 2.In §622.19, remove and reserve

paragraph (b)(1).

m 3. Revise § 622.381 to read as follows:
§622.381

(a) Intact fish requirement. Cobia in or
from the Gulf and in the South Atlantic
EEZ south of a line extending due east
from the Florida/Georgia border, and
king mackerel and Spanish mackerel in
or from the Gulf, Mid-Atlantic, or South
Atlantic EEZ, except as specified for
king mackerel and Spanish mackerel in
paragraph (b) of this section, must be
maintained with head and fins intact.
Such fish may be eviscerated, gilled,
and scaled, but must otherwise be
maintained in a whole condition. The
operator of a vessel that fishes in the
EEZ is responsible for ensuring that fish
on that vessel in the EEZ are maintained
intact and, if taken from the EEZ, are
maintained intact through offloading
ashore, as specified in this section.

(b) Damaged king or Spanish
mackerel. (1) Commercial. Damaged
king or Spanish mackerel in the Gulf,
Mid-Atlantic, and South Atlantic EEZ
that comply with the minimum size
limits in §622.380(b) and (c),
respectively, and the trip limits in
§622.385(a) and (b), respectively, may
be possessed in the Gulf, Mid-Atlantic,
or South Atlantic EEZ on, and offloaded
ashore from, a vessel that is operating
under the respective trip limits. Such
damaged fish also may be sold. A
maximum of five additional damaged
king mackerel, not subject to the size
limits or trip limits, may be possessed
or offloaded ashore but may not be sold
or purchased and are not counted
against the trip limit. For the purposes
of this paragraph (b)(1), damaged fish,
refers to king or Spanish mackerel that
are damaged only through natural
predation.

(2) Recreational. Damaged king or
Spanish mackerel in the Mid-Atlantic
and South Atlantic EEZ that comply
with the minimum size limits
§622.380(b) and (c), respectively, and
the recreational bag and possession
limits in § 622.382(a), may be possessed
in the Mid-Atlantic or South Atlantic
EEZ on, and offloaded ashore from, a
vessel that is operating under the
respective bag and possession limits.
For the purposes of this paragraph
(b)(2), damaged fish, refers to king or
Spanish mackerel that are damaged only
through natural predation.

Landing fish intact.

m 4.In §622.382, revise paragraph
(a)(1)(i) to read as follows:

§622.382 Bag and possession limits.

* * * * *
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(i) Atlantic migratory group king
mackerel—3.

m 5.In §622.384, revise paragraph (b)(2)
introductory text, paragraphs (b)(2)(i)
and (ii) to read as follows:

§622.384 Quotas.

* * * * *

(b) * * *

(2) Atlantic migratory group. The
Atlantic migratory group is divided into
northern and southern zones. The
descriptions of the zones are specified
in §622.369(a). Quotas for the northern
and southern zones are as follows:

(i) Northern zone. The quota is
2,663,507 1b (1,208,146 kg) for the 2022—
2023 fishing year, 2,306,207 1b
(1,046,078 kg) for the 2023—-2024 fishing
year, 2,062,594 1b (935,577 kg) for the
2024-2025 fishing year, 1,892,064 lb
(858,226 kg) for the 2025-2026 fishing
year, and 1,770,258 1b (802,976 kg) for
the 2026-2027 and subsequent fishing
years. No more than 0.40 million lb
(0.18 million kg) may be harvested by
purse seine gear.

(ii) Southern zone. The quota is
8,896,853 1b (4,035,545 kg) for the 2022—
2023 fishing year, 7,703,373 1b
(3,494,191 kg) for the 2023-2024 fishing
year, 6,889,636 1b (3,125,086 kg) for the
2024-2025 fishing year, 6,320,021 lb
(2,866,713 kg) for the 2025-2026 fishing
year, and 5,913,152 1b (2,682,161 kg) for
the 2026-2027 and subsequent fishing
years.

(A) For the period March 1 through
September 30, each year, the seasonal
quota is 5,338,112 1b (2,421,327 kg) for
the 2022-2023 fishing year, 4,622,024 b
(2,096,515 kg) for the 2023—-2024 fishing
year, 4,133,782 1b (1,875,052 kg) for the
2024-2025 fishing year, 3,792,012 1b
(1,720,028 kg) for the 2025-2026 fishing
year, and 3,547,891 1b (1,609,296 kg) for
the 2026—2027 fishing year and
subsequent fishing years.

(B) For the period October 1 through
the end of February each year, the
seasonal quota is 3,558,741 1b
(1,614,218 kg) for the 2022-2023 fishing
year, 3,081,349 1b (1,397,676 kg) for the
2023-2024 fishing year, 2,755,854 1b
(1,250,034 kg) for the 2024-2025 fishing
year, 2,528,008 1b (1,146,685 kg) for the
2025-2026 fishing year, and 2,365,261
1b (1,072,864 kg) for the 20262027
fishing year and subsequent fishing
years.

(C) Any unused portion of the quota
specified in paragraph (b)(2)(ii)(A) of
this section will be added to the quota
specified in paragraph (b)(2)(ii)(B) of
this section. Any unused portion of the
quota specified in paragraph (b)(2)(ii)(B)
of this section, including any addition
of quota specified in paragraph
(b)(2)(1i1)(A) of this section that was
unused, will become void at the end of
the fishing year and will not be added

to any subsequent quota.
* * * * *

m 6.In § 622.388, revise paragraphs
(b)(1)(iii), (b)(2)(i), and (b)(3) to read as

follows:

§622.388 Annual catch limits (ACLs),
annual catch targets (ACTs), and
accountability measures (AMs).

* * * * *

(b) * * %

(1) * * %

(iii) The commercial ACL for the
Atlantic migratory group of king
mackerel is 11,560,360 1b (5,243,691 kg)
for the 2022-2023 fishing year,
10,009,580 1b (4,540,269 kg) for the
2023-2024 fishing year, 8,952,230 lb
(4,060,663 kg) for the 2024-2025 fishing
year, 8,212,085 1b (3,724,939 kg) for the
2025-2026 fishing year, and 7,683,410
b (3,485,136 kg) for the 2026—-2027
fishing year and subsequent fishing

ears.

(2) * * %

(i) If the recreational landings exceed
the recreational ACL as specified in this

paragraph and the sum of the
commercial and recreational landings,
as estimated by the SRD, exceeds the
stock ACL, as specified in paragraph
(b)(3) of this section, the AA will file a
notification with the Office of the
Federal Register, at or near the
beginning of the following fishing year
to reduce the bag limit by the amount
necessary to ensure recreational
landings may achieve the recreational
ACT, but do not exceed the recreational
ACL, in the following fishing year. The
recreational ACL is 19,599,640 1b
(8,890,247 kg) for the 2022—-2023 fishing
year, 16,970,420 lb (7,697,653 kg) for the
2023-2024 fishing year, 15,177,770 1b
(6,884,521 kg) for the 2024—-2025 fishing
year, 13,922,915 lb (6,315,328 kg) for the
2025-2026 fishing year, and 13,026,590
Ib (5,908,762 kg) for the 2026—-2027
fishing year and subsequent fishing
years. The recreational ACT is
16,914,489 1b (7,672,283 kg) for the
2022-2023 fishing year, 14,645,472 1b
(6,643,074 kg) for the 2023-2024 fishing
year, 13,098,416 million 1b (5,941,342
kg) for the 2024-2025 fishing year,
12,015,476 1b (5,450,128 kg) for the
2025-2026 fishing year, and 11,241,947
b (5,099,261 kg) for the 2026-2027
fishing year and subsequent fishing

years.
* * * * *

(3) The stock ACL for Atlantic
migratory group king mackerel is
31,160,000 1b (14,133,938 kg) for the
2022-2023 fishing year, 26,980,000 lb
(12,237,922 kg) for the 2023-2024
fishing year, 24,130,000 lb (10,945,184
kg) for the 2024-2025 fishing year,
22,135,000 1b (10,040,267 kg) for the
2025-2026 fishing year, and 20,710,000
1b (9,393,898 kg) for the 2026—-2027
fishing year and subsequent fishing
years.

* * * * *
[FR Doc. 2023-09697 Filed 5-8—23; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-0673; Airspace
Docket No. 23-ANE—-03]

RIN 2120-AA66
Amendment of Class E Airspace;
Greenville, ME

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace extending
upward from 700 feet above the surface
for Greenville Municipal Airport,
Greenville, ME, as a new instrument
approach procedure has been designed
for this airport. This action would also
update the airport’s existing extension.
DATES: Comments must be received on
or before June 23, 2023.

ADDRESSES: Send comments identified
by FAA Docket No. FAA-2023-0673
and Airspace Docket No. 23—ANE—03
using any of the following methods:

* Federal eRulemaking Portal: Go to
www.regulations.gov and follow the
online instructions for sending your
comments electronically.

* Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

* Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except for Federal holidays.

* Fax:Fax comments to Docket
Operations at (202) 493—-2251.

Docket: Background documents or
comments received may be read at
www.regulations.gov anytime. Follow
the online instructions for accessing the

docket or go to the Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except for Federal holidays.
FAA Order JO 7400.11G Airspace
Designations and Reporting Points and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783.
FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; Telephone:
(404) 305-6364.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
amend Class E airspace in Greenville,
ME. An airspace evaluation determined
that this update is necessary to support
IFR operations in the area.

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should submit only once if

comments are filed electronically, or
commenters should send only one copy
of written comments if comments are
filed in writing.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible without incurring expense or
delay. The FAA may change this
proposal in light of the comments it
receives.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT posts these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL~
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

Availability of NPRMs

An electronic copy of this document
may be downloaded online at
www.regulations.gov. Recently
published rulemaking documents can be
accessed through the FAA’s web page at
www.faa.gov/airtraffic/publications/
airspaceamendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except for Federal holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except on Federal
holidays at the office of the Eastern
Service Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, GA
30337.

Incorporation by Reference

Class E airspace designations are
published in Paragraph 6005 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 annually. This document
proposes to amend the current version
of that order, FAA Order JO 7400.11G,


http://www.faa.gov/airtraffic/publications/airspaceamendments/
http://www.faa.gov/airtraffic/publications/airspaceamendments/
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.dot.gov/privacy
http://www.regulations.gov
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Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022. These
updates would subsequently be
published in the next update to FAA
Order JO 7400.11. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document. FAA Order JO 7400.11G lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA proposes an amendment to
14 CFR part 71 to amend Class E
airspace extending upward from 700
feet above the surface for Greenville
Municipal Airport, Greenville, ME, to
accommodate area navigation (RNAV)
global positioning system (GPS)
standard instrument approach
procedures (SIAPs) serving this airport.
This action would amend the existing
bearing from the airport to 297°
(previously 320°), as well as establishing
an extension to the south of the airport
to accommodate the new approach
procedure. This amendment would
support a new instrument procedure for
this airport. Controlled airspace is
necessary for the area’s safety and
management of instrument flight rules
(IFR) operations.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) is not a “significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures,” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANE ME E5 Greenville, ME [Amended]

Greenville Municipal Airport, ME

(Lat. 45°27°46” N, long. 69°33'06” W)

That airspace extending upward from 700
feet above the surface within a 9.4-mile
radius of Greenville Municipal Airport,
within 3 miles on each side of the 297°
bearing of the airport extending from the 9.4-
mile radius to 17 miles northwest of the
airport, and within 2 miles each side of the
117° bearing of the airport, extending from
the 9.4-mile radius to 14 miles southeast of
the airport.

* * * * *

Issued in College Park, Georgia, on May 2,
2023.

Lisa E. Burrows,

Manager, Airspace & Procedures Team North,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2023—-09799 Filed 5—-8-23; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 351
[Docket No. 230424-0112]
RIN 0625-AB23

Regulations Improving and
Strengthening the Enforcement of
Trade Remedies Through the
Administration of the Antidumping and
Countervailing Duty Laws

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: Pursuant to its authority
under Title VII of the Tariff Act of 1930,
as amended (the Act), the U.S.
Department of Commerce (Commerce)
proposes to amend its regulations to
enhance, improve and strengthen its
enforcement of trade remedies through
the administration of antidumping duty
(AD) and countervailing duty (CVD)
laws. In this proposed rule, Commerce
would revise many of its procedures,
codify many areas of its practice, and
enhance certain areas of its
methodologies and analyses to address
price and cost distortions in different
capacities. Commerce is seeking public
comment on these proposed revisions to
the AD and CVD regulations.

DATES: To be assured of consideration,
written comments must be received no
later than July 10, 2023.

ADDRESSES: Submit electronic
comments only through the Federal
eRulemaking Portal at https://
www.Regulations.gov, Docket No. ITA-
2023-0003. Comments may also be
submitted by mail or hand delivery/
courier, addressed to Lisa W. Wang,
Assistant Secretary for Enforcement and
Compliance, Room 18022, U.S.
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230. An appointment must be
made in advance with the
Administrative Protective Order (APO)/
Dockets Unit at (202) 482—4920 to
submit comments in person by hand
delivery or courier. All comments
submitted during the comment period
permitted by this document will be a
matter of public record and will be
available on the Federal eRulemaking
Portal at https://www.Regulations.gov.
Commerce will not accept comments
accompanied by a request that part or
all the material be treated as
confidential because of its business
proprietary nature or for any other
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reason. Therefore, do not submit
confidential business information or
otherwise sensitive or protected
information.

Any questions concerning the process
for submitting comments should be
submitted to Enforcement & Compliance
(E&C) Communications office at
ECCommunications@trade.gov or to
Ariela Garvett, Senior Advisor, at
Ariela.Garvett@trade.gov. Inquiries may
also be made of the E&C
Communications office during normal
business hours at (202) 482—-0063.

FOR FURTHER INFORMATION CONTACT:
Scott McBride, Associate Deputy Chief
Counsel, at (202) 482-6292, Ian
Mclnerney, Attorney, at (202) 482-2327,
Hendricks Valenzuela, Attorney, at
(202) 482-3558, or Brishailah Brown,
Attorney, at (202) 482—-5051.
SUPPLEMENTARY INFORMATION:

General Background

Title VII of the Act vests Commerce
with authority to administer the AD/
CVD trade remedy laws. In particular,
section 731 of the Act directs Commerce
to impose an AD order on merchandise
entering the United States when it
determines that a producer or exporter
is selling a class or kind of foreign
merchandise into the United States at
less than fair value (i.e., dumping), and
material injury or threat of material
injury to that industry in the United
States is found by the U.S. International
Trade Commission (ITC). Section 701 of
the Act directs Commerce to impose a
CVD order when it determines that a
government of a country or any public
entity within the territory of a country
is providing, directly or indirectly, a
countervailable subsidy with respect to
the manufacture, production, or export
of a class or kind of merchandise that
is imported into the United States, and
material injury or threat of material
injury to that industry in the United
States is found by the ITC.1

On September 20, 2021, Commerce
revised its scope regulations (19 CFR
351.225) and issued new circumvention
(19 CFR 351.226) and covered
merchandise (19 CFR 351.227)

1A countervailable subsidy is further defined
under section 771(5)(B) of the Act as existing when:
a government or any public entity within the
territory of a country provides a financial
contribution; provides any form of income or price
support; or makes a payment to a funding
mechanism to provide a financial contribution, or
entrusts or directs a private entity to make a
financial contribution, if providing the contribution
would normally be vested in the government and
the practice does not differ in substance from
practices normally followed by governments; and a
benefit is thereby conferred. To be countervailable,
a subsidy must be specific within the meaning of
section 771(5A) of the Act.

regulations. See Scope and
Circumvention Final Rule, 86 FR 52300
(September 20, 2021). See also Scope
and Circumvention Proposed Rule, 85
FR 49472 (August 13, 2020) (hereinafter
“Scope and Circumvention Final Rule”
and “‘Scope and Circumvention
Proposed Rule”).

The revised and new regulations
became effective November 4, 2021.2
We have subsequently identified some
corrections and improvements to the
scope, circumvention, and covered
merchandise referral regulations. On
November 28, 2022, Commerce issued a
proposed regulation which provided
some technical amendments to those
regulatory provisions.3 This proposed
rule provides additional substantive
amendments to those provisions.

On November 18, 2022, Commerce
issued an advanced notice of proposed
rulemaking, indicating that it was
considering issuing a regulation that
would address the steps taken by
Commerce to determine the existence of
a particular market situation (PMS) that
distorts the costs of production.
Determining the Existence of a
Particular Market Situation That
Distorts Costs of Production; Advanced
Notice of Proposed Rulemaking, 87 FR
69234 (November 18, 2022) (hereinafter
“PMS ANPR”). Commerce requested
public comment for 30 days in response
to three questions which it posed in that
notice, and received 19 comments.

Explanation of the Proposed Rule

We are proposing several
modifications to the AD and CVD
regulations to clarify and bring them
into conformity with our practice and
procedures, as well as to enhance and
strengthen other regulatory provisions
to enforce the trade remedy laws more
effectively. The proposed changes are
summarized here and discussed in
greater detail below. We invite
comments on these proposed regulatory
changes and clarifications, including
suggestions to improve these proposed
regulations.

¢ Modify section 104 to clarify that
references, citations, and hyperlinks to
most documents provided in a
submission do not incorporate the
underlying referenced information on to
the official record. The modification
also explains the exception and the
documents that meet the exception to
this rule. This clarification is necessary
because some interested parties over

2[d.

3 See Administrative Protective Order, Service,
and Other Procedures in Antidumping and
Countervailing Duty Proceedings: Proposed Rule, 87
FR 72916, 72921-27 (November 28, 2022). A final
rule to those regulatory proposals is forthcoming.

time have failed to put information on
the official record such as website
printouts and academic literature,
creating confusion and inefficiencies.

e Modify sections 225, 226, 227, 301
and 306 to update and address scope,
circumvention and covered
merchandise issues that have arisen
since Commerce amended and created
those regulations in 2021. This includes
addressing merchandise commercially
produced, but not yet imported; the
acceptance of pre-initiation submissions
in response to scope applications and
circumvention inquiry requests; the
revision of time limits if Commerce
seeks clarification on a scope
application or circumvention inquiry
request; clarification of when section
301 does and does not apply to such
proceedings; a clarification of when
“continue to suspend’ language applies
to entries pre-initiation in scope and
covered merchandise proceedings;
revisions to allow the sharing of
information between AD and CVD
segments when scope, circumvention,
or covered merchandise inquiries for
companion orders are conducted on the
AD segment; providing greater detail on
the application of scope clarifications;
and allowing for extensions for
initiation and preliminary
circumvention determinations.

¢ Modify section 301 to allow
Commerce to place previous analysis
and calculation memoranda from other
segments or proceedings on the record
after written arguments have been
submitted without being required to
allow other parties to submit new
factual information in response.
Interested parties may still submit
arguments as to the relevance of the
agency analysis and calculation
memoranda, bu